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protection  of  laws. .  444 
I  5320.    Conspiracy  to  prevent  support  of 

candidate  489 

Compiled  Statutes,  1901. 

P.  S81,    Injunction   to  stay  proceedlnga 

In  state  court.. 899,  726 
P.  1616.    Grants  to  states  and  territories. .  289 
Vol.  1,  tit  13,  chap.  7,  I  629,  p.  508.  Ju- 
risdiction   of  civil 

suits  309 

P.  1272.    Right  to  vote   439 

PP.  1423-1441.    Mineral  isnds  and  mining 

resources  241 

P.  1424.    Location  of  mining  claim   240 

P.  1434.    Entry  of  oil  lands  under  placer 

mining  laws   240 

P.  8451.    Bankrupt  act  570 

F.  8540.    Obstructions  to  navigable  rivers  680 

P.  3712.    Conspiracy  against  citizens  488 

P.  8714.    Conspiracy    to    deprive   one  of 
equal  protection  of 

laws  444 

P.  3716.    Conspiracy  to  prevent  support  of 

candidate  489 


Vode. 

Chap.  28.   Corporations  .... 

Arisonm. 


888 


Btatutea. 

1898,  Ha  41,  p.  32.    Auction  sale  of  ttM- 

paaslng  anlnuls  . . .  408 

Code,  1887. 

Tit  88,  II  S14fi,  2149-60.  Actions  for  death 

by  wrongful  act  . . .  684 

Callfornlm. 

Statutes. 

1870,  April  2.    Regulation  of  water  rates. .  897 
Code  of  Civil  Prooedure. 

I  2047.    Testimony  from  writing.   248 

Penal  Code. 
I  469.   Defining  "burglary."  246 
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IdST.  Second  proMcutlon   246 
1023.    Edect  of  convictlOD  or  acqnittel 

for  higher  offense. .  246 

ill59.  CoDTletloo  of  offenw  or  attempt..  246 
1180.    New  trial    246 

Conneotlcnt. 

Constitution. 

Art  1, 1 11.    CompensatloQ  for  property 

taken  T88 

Art  10. 1  2.    Bleetlon  of  police  oflleers  . .  788 

Statutea. 

1871,  p.  714.    UabllltT  of  railroad  for 

aamag«a  788 

Bpecial  Laws. 

Vol.  4,  pp^  1020-21.    Liability  of  railroad 

for  damasea  788 

1901,  Vol.  18,  p.  780.    Alwll£ln«  grade 

croMOnga  782 

Conatitufjon. 

Art  S,  I  1.    Judicial  power   78B 

Art  6, 1  6.   jQrlsdletlon  of  oonrte   73ft 

S'  i  19-    ^PQ^'"         JnatlOB'e  court*  736 

Art  6. 1 11.   JnAMUetton  of^  drenlt  conrU  780 

Art  6, 1 85.   Establishment  of  eoarta.  . . .  788 
Sttatutta. 

1850, p.  25,  chap.  791.    Riparian  act  ....  M4 

1801,  chap.  49m    Writs  of^ error   786 

Revised  Btatutea. 

11780.  Writs  of  error   786 
I  2842,  2843.    Damage*  for  wrongful 

death  ,77..  414 

Statutes. 

1B87,  p.  203.    Penalty  for  obatructlng  rail- 
road  2S2 

1869,  p.  157.    Feilow-Bervant  law   258 

1878,  p.  24.    Fellow-servant  law  268 

1884-86,  p.  493.   Blglit  of  Judge  to  Issue 
writ  of  hal)eaa  eor- 

pas  748 

1890-91.  p.  871.    Sale  of  liquors   161 

Code,  187S. 

1 5068.    Granting  corporate  powers   252 

Code,  1882. 

18036.    Injary  by  coemployee   2S2 

Civil  Code. 

12180.    Incorporation  of  street  railroads.  251 
2199.    Exception  of  street  railways  from 
jurisdiction  of  rail- 
road commission  . .  251 
2297.    Liability  of  railroad  company  . . .  250 
2821.    Presumption  asalnst  railroad...  252 

2322.    Damages  for  Injuries    024 

2328.    Injury  by  coemployee   202 

2334.    Hult  Qga'nst  railroad  company  . ..  252 

2348.    SultH  against  telegraph  company.  936 

2814.    Lien  of  attorneys    342 

seas.    "Uood  consideration"  defined..,.  149 

3735.    Agreement  to  take  less  than  debt.  140 

3S58.    Abatement  of  nuisances    154 

3891.    Plea  of  Justlflcatlon    521 

4380.    Duties  of  sheriff    860 

4644.    Notice  to  adverse  party    1)86 

4761.    Restrsluins  public  nuisance  ....  154 

S034.    Issuance  of  execution    857 

0160.    Burden  of  proof   518 

6.'527.    Writ  of  error    744 

5699.    Duty  of  government   to  protect 

person  and  property  100 

f  0780.    Granting  corporate  powers   202 

1 0782.    Street  railways    252 

Pmal  Code. 

i 520.  Penalty  for  obstructing  railroad. .  252 
I  784-780.  County  taxation  of  railroads.  221 
1041.  Sentence  In  felony  cases   745 
1 1210  et  eeq.  Habeas  corpua   741 
1  L.  B.  A. 


!1211.    Habeas  corpus    742 

1212.    Habeas  corpus    748 

1232.    Recording  proceedings    744 

1234.    Penalty  for  nonlssuance  of  writ..  742 

Cobb'a  Digest. 

PP.  424.  481.  042.     Orantlng  corporate 

powers  2S2 

P.  043.    Ilabeaa  corpus    741 

P.  1131.  I  10.    Habeas  corpus  742 

Schley's  Digtat. 

P.  262.    Habeas  corpus  741 

P.  27S.   Penalty  for  nonlssuance  of  writ. .  742 

minois. 

Statutes. 

1866,  p^  804.    Rallroada  4U 

Hur<Ps  BevUted  Statutes,  1899. 

P.  899.    Cmnmon  law  et  Dngtand  264 

P.  1760,  i  21.    Wills   260 

Starr  A  Curtis's  Annotated  Statutes. 


Vol.  8,  p.  8888,  cba 
Vol  8,  ppv  4044,  " 


chap.  119,  t  26.  B^erln. 
.4045.    Wills   862 

Indiana. 

Constitution. 

Art  1.  I  1.    Inalienable  rights   158 

Art   1. 1  28.    Privileges  or  Immunities  of 

cltlsens  168 

Art  14, 1   1.    Due  process  of  law   160 

Statutes. 

1601.  March  9,  p.  282,  chap.  122.  Minimum 

wage  law   158 

Bumt^s  Revised  Statutes,  1901. 

11  7066a.  7056b.  Minimum  wage  law  . . .  168 
i  8410.   Taxation  of  property    671 

Xowm. 

Code. 

I  2428.   Payments  for  Illegal  sale  of  Intox-  ^ 
lea  ting  liquor   ....  422 

3153.    Rights  of  married  women  768 

3155.    Rights  of  married  women  TOO 

3164.    Rights  of  married  women   708 

3570.    Counterclaims    425,  760 

3U04.  Partnership  property;  receiver..  760 
3977.  Joint  or  partnership  property...  760 
307&   Proceeding  to  enforce  lien  760 

Kansas. 

Oeneral  Statutes. 
P.  250,  i  18.   Sessions  of  county  board  ...  892 

Civil  Code. 
J  823.   Incompetent  witnesses  267 

Xentnoky. 

Statutes. 

f  771a.    Reorganisation  of  insolvent  rail- 
road companies  , . .  278 
i  2884.    Llablli^  tor  Improvements  486 

Carroll's  Revised  Codes,  1900. 

Chap.  3,  tit  8.    Attachments    724 

!298.  Appointment  of  receiver   724 
439.    Action  on  return  of  "No  property 

found"  724 

1 441.    Attachment '  without  aflldavlt  or 

bond  724 

J^vlalana. 

Conatituiion,  J898. 
Art  244.    Testing  value  of  homestead  ...  785 

Revised  Statutes. 
I  176S.    Injunctions ;  furnishing  bond  . .  788 

Civil  Code. 

Art  1928.  Damages  for  breach  of  contract  276 
Art  1988.   Putting  parQr  In  default  276 
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Code  of  Practioe. 

Art  807.    Injanetlon  T88 

ArLSlT.   Ezeeutloii  of  judgmeot   785 

Art  629.   Execution  of  JudsmeDt  785 

Maime. 

Statutes. 

1801.  chap.  Rfl.  Fire  escapes  on  buildings  104 
J801,  chap.  124.    Uamaees    for  wrongful 

death   104 

Revised  Statutes, 

Chap.  26, 1  20.  Fire  escapes  on  bulIdlnB*.  104 
Chap.  26,  i  28.    Notice  as  to  BufDclency  of 

tlrp  escape   165 

Chap.  20, 1  29.    I'enalty  for  failure  to  com- 

pl;  with  order   1S6 

Chap.  80. 1  55. 1|  0.    Forblddlnc  gamiab- 

meut  of  wagei  ....  607 

Maryland. 

am  of  RightB. 
Art  i:;.    Imposition  of  tax  670 

Btattttc8. 

1886,  chap.  HO.    Removal  of  causes  301 

Code  of  Public  General  Laws. 

Art.  26.  I    42.    RetnovBl  of  causes   301 

Art.  75,  flOTu.  Removal  of  causes   301 

Art.  HI,  f     '2.  I'ropertv   lluble    to  taxa- 
tion   571 

Art.  81,  1174.    Taxation   671 

Art.  81. 1  104.  Taxation  of  certlAcatea  . . .  672 

Art  81, 1201.   Taxation  of  bonds.    673 

Masiachuvetts. 

Declaration  of  Rights. 
Art.  13.   .rroof  of  crime  In  ricinlty  328 

Stniulra. 

chap.  178. 


1865, 


Amendments  changing 
suits  at  law   302 


Rctiacd  Lews,  1002. 

t'bap.  100,  I  70.    Hours  of  labor  of  street 

railway  employaea..  620 

Statutes. 

1861,  p.  201,  No.  130.    Charter  of  Detroit. .  766 

Compiled  Latcs. 
t  5023.    Disorderly  conduct  765 

Minnesota. 

iltattites. 

1S8T.  p.  09,  chap.  13.    Fellow-serrant  act. .  480 

Special  Laics. 
1801,  chap.  47.  snbc.  6,  tit.  2,  |  5.  AmeM- 
ment  Cor  street  Im- 


proTcment  . .  > .  ...  450 
aeneral  Statutm,  1878. 
Chap.  47,  I  9.    Revocation  of  will   202 

MlaalaalppL 

Statutes. 

1886,  chap.  123.  p.   102,  |  2.  Railroad 
charter ;  bridge  over 
•  river.  


Statutes. 

1860-61,  p.  446.    Board  of  police  commls- 

aloners.  596 

1860-01,  p.  448,  i  6.    Dntles  of  police  ot- 

flcer  505 

1807,  p.  179.  Board  of  police  commissioners  595 
1867,  pp.  56,  61.    Charter  of  St  Louis...  597 

187(1,  p.  407.    Charter  of  St  Louis  590 

1872,  p. 442,  chap.  270.    Married    women..  484 

1875,  p.  61.    Married  woman's  act  170 

188;s,  p  113.    Uarrled  woman's  act  173 

1807,  Feb.  0,  p.  06.  FeIlow-«mnt  act. . .  477 
1890.  p.  60, 1  25.    I*ollce  ofleers  606 

Revised  Statutes,  1879. 
I  4004.    Couveyance  of  fee  simple.  468 

ttevised  Statutes,  1889. 

Art  2,  chap.  42.    Railroad  companies   477 

Art  8.  chap.  42.    Street  railroads.   478 

«g  6743,  8744.    Liens  for  work   485 

£  0747.    Liens  for  work   485 

Jaiti-i.    Lleus  for  work   485 

6756.    Liens  for  work   485 

i  6809.    Uarrled  woman's  act   178 

Revised  Statutes,  1S99. 

Art.  2,  chap.  12.    Railroad  companies. .    . .  478 

Art.  3,  chap.  12.    Street  railroads  482 

Art.  4,  chap.  12.    Ballroad      classification  ; 

charses ;  commis- 
sioners.  482 

Art  7,  cbap.  12.    Eminent  domain  482 

g  1103.  Deflulnc  "railroad  corporations."  478 
i  1180.    Dm;  of  street  railway  company. .  482 

1 1187.    I'owcrs  of  corporation  4^ 

f  1953.    Obstructing  or   Interfering  with 

railroad  479 

i  1056.  Throwing  stones  at  moving  train  479 
i  2873.    Liability  of  railroad  companies. .  477 

i  46U0.    Tenancy  In  common   173 

S  4040.    Conveyance  of  foe  simple  458 

1  4t}5U.    Cou!4tnictlon  of  wills  456 

i  4052.    For  bidding  testimony  by  surrlT- 

iu^  party  176 

1 8865.    Pools,  trusts,  and  conspiracies. .  470 

1  81)00.    I'rohlblllDg  combinations  470 

i  8808.    I'enaltles  and  forfeitures.  470 

«  8971.  Forfeiture  of  rights  of  corporation  470 
1'.  2480.    Cburtei  of  St.  Louis  696 

BContana. 

Constitution, 

Art  8,  I  14.    Compensation  for  propurty 

taken  608 

Habvaaka. 

Bill  of  Rights. 
I  16.    Imprisonment  for  debt  494 

Constitution. 
Art.  1,  I  3.    Due  process  of  law  492 

Co7iipiled  Statutes. 

Chap.  23,  I  278.    Uncollected  debts  S18 

'.  'bap.  43,  i  04.    IssuBnce    of  beneficiary 

certificate  607 

CompiUd  Statutes,  1897. 
V.  1174.   Commencement  of  civil  actions.  821 


Mlaaonrl. 


Constitution. 
Art  4,  II  46.  47. 

61  L.  R.  A. 


ProblbltlQg  grants  of 
public  money  


Vompiled  Statutes,  1901. 

679  }  604.    Duty  of  county  attorney  494 

I  Chap.  16.  H  176,  176.    Foreign  surety  com- 
I  pauies  397 

Code  of  Civil  Procedure. 

05.    Issuance  of  summons  to  counties. .  S21 

J  !,m.    Krror  In  civil  cases  492 

ii  602-611.    Proceedings  to  vacate  or  modi- 
696  fy  Judgment  400 
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Code  of  Oriminal  Prooedurg. 

I  2S7,    Security  for  costs  494 

I  322.    Coata  of  prosecution.  489 

New  JeTS07. 

Statutes. 

18S7.  p.  145.  cbap.  112.  Hours  of  labor  of 
stree^^allwa7  em- 
ployees.  620 

New  Torh. 

CotuUtution,  1846. 

Art  1,  I  B.    Vote  on  bills  appropriatlns 

public  money  950 

Constitution. 

Art  1,  f  e.    Due  process  of  law   802 

IStatutCd. 

1S3.S,  p.  404,  Cbap.  281.    Fartnersblp  law.  600 

1854,  p.  1084.  cbap.  40U.    Partnership  law.  800 

1879,  chap.  R;i8.    Rate  of  Interest   804 

1887,  chap.  641.    Prohibiting  protection  of 

sparrow   817 

1892,  p.  2026,  chap.  690.    Insurance  law..  793 

1897,  chap.  410.    Labor  law.   813 

1897,  p.  661.  chap.  420.   I'artnershlp  law.  788 

1900,  cbap.  742.  Action  for  divorce  brought 

by  wife.   601 

Vode  of  Civil  Procedure. 

1481.  Complaint  228 
484.  UnlUnB  causes  of  action    228 
639.  Attachment  of  property  804 
723.  Amendments  by  the  court  228 
It.  1,  art  1,  chap.  14.    Actions  to  recover 

real  property  228 

tl52a.  New  trIaL  227 
1750.    Action   for  divorce,   brought  by 

wife  801 

1 1771.    Custody  of  cblldreo,  and  support 

of  platntlS  802 

{I  1942,  1944.    Joint  debtors  811 

13338.    One  form  of  clrtl  action   228 

Penal  Codt. 
I  368.    irietltloua  copartnership  names...  818 

Hortlt  Oarollna. 

Constitution. 

Art  10,  I  6.    Property  rlgbts  of  married 

woman  778,  887 

Statuir.1. 

1777,  Chap.  114.  I  16.    Entry  on  navigable 

waters  942 

1840,  chap.  86.    Laud  entries  939 

1854-55,  cbap.  21.  p.    13.    Entry  law.  .   .  .  939 
1856-57,  Chap.  136,  p.  164.  Charter  of  Shep- 
berd'a    I'olnt  Laud 

Company  988 

1860-61,  chap.  172.  p.  203.  Charterof  More- 
bead  city  938 

1887,  Cbap.  50,  p.  100.    Charter  of  Shep- 
herd's   Point  Land 

Company  888 

1889,p.S17,  chap.  655.    I^ande   subject  to 

entry  839 

1891,  p.  686,  chap.  532.    lAnds  subject  to 

entry  939 

1 81)3,  p.  41,  chap.   17.    Navigable  watera.  838 
1805,  chap.  224.    Damages  from  construc- 
tion of  railroad. .  . ,  846 

1898,  chap.   78.    Married  women  887 

1901,  chap.  617.    Married  women  888 


Bevised  Code. 
Chap.  48,  I  10,   Warranties. . 


880 


Code. 

II  148.  163.    BUtute  of  limitations. . 

;     178.      "    '-  - 

1120. 
12Stt. 
1334. 
1826. 


887 


Suit  by  wife   780 

Treapaaa   778 

Privy  examination  of  wife   881 

WarraDtles   880 

Contract  of  married  women   884 

1854-65,  chap.  21,  p  4ft.    Bntrr  law   839 

61  L.  R.  A. 


Nortb  Dakota. 


Compiled  Laws. 

I  4934.    Vacating  Judgment  764 

Revised  Codes,  J899. 
I  5298.    VacatlnR  default  judgmenta  747 

OUaho: 


Session  Laics. 

1899,  cbap.  13,  I  2.  QuallQcatlon  of  elect- 
ors 880 

Statutes,  J89S. 

E  1841.    Defining  "felony"  880 

E  3093.   Qualification  for  Juror.  880 

Code  of  Criminal  Procedure, 
i  5188.    Conviction  for  felonj  880 

Ohio. 

ftwised  Statutes. 

!  6811.    Defining  "manalaugbter"  282 

i  7217.    Form  of  indictment  282 

Sican  d  Critchftcld's  Statutes. 
Vol.  1,  p.  403.    Manalaugbter.  262 

Penuajlwanla. 

Constitution. 
Art.  10,  I  1.    Free  public  schools.  18« 

Statutes. 

183A.  June  14.    Mandamus  506 

1854  (P.  L.  017).  Creation  of  school  dis- 
trict 187 

1809.  Feb.  12  (P.  L.  l.jO).    School  law...  183 

ISOl,  May  16  (P.  L.  75).  Filing  of  mu- 
nicipal lien  184 

1803,  June  8  tP.  L.  845).    Mandamus  act  604 

Bhoda  Iilamd. 

Constitution. 
Art.  1,  I  10.    Due  process  of  law  618 

General  Laws. 


Vol.  1,  chap.  Ill,  I  3.    Liability  for  In- 
juries   Inflicted  by 


dog. 
Public  Laws. 


861 


1802,  Apr.  4,  chap.  1004.  Regulating 
hours  of  labor  on 
atreet  railways  ....  618 

Sonth  Carolina. 

Revised  Statutes,  1873. 

Chap.   100,  11  1-3.    Rights  of  married 

women  882 

if  104-5,  111.    Rights  of  married  women. ,  882 

Revised  Statutes,  189S. 

Vol.  1, 1  1436.  Liability  of  common  carrier  828 
Vol.  2,  pp.  47-48,  II  101-2,'  108.    Rights  of 

married  women. .  , .  882 

Civil  Code. 

I  1709.   Liability  of  common  carrier  828 

Sontli  Dakota. 

Slattttee. 

1897.  chap.  71.    Insurance  836 
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TCBBUMB. 

Oonttitution. 

Art.  1,  1  20.    OUlgiUon  of  oontncU  887 

Siattttea. 

1876,  chap.  142.    Waterworks  charter. .  . .  884 

1877,  chap.  104.  Waterworks  charter. .  . ,  884 
1885.  chap.  8,  f  28.  Knoxvllle  charter. .  .  888 
ises,  chap.  ItiO,  p.  834,  I  22.  Bepresenta- 

tloQB   In  uiauranee 

contracts  888 

1888,  chap.  248,  |  1.    Attomer's  lien  on 

cause  ot  aetlan. .  . .  841 

Shannon's  Code. 

I  3029.    Working  on  Snnda;  884 

i  4620.    Succeadve  actlona.  408 

i484a    Diamlssal  of  salts  842 


Penai  Code,  JH96. 

Art.  638.   Definition  of  "rape"  DOT 

ArL  680.    "Fraud"  defined  807 

Utah. 

ConeHlutUM, 

Art  11,  i  6.   ProhlUtlns  lala  of  watu- 

works.  6S4 

Revieed  Btatutee. 

18588.   Bmlnent  dMnaia  668 

f8S80.    Bmlaent  domain.  658 

1 8686.    Bmlnent  domain.  668 

CfMatitution. 

Art  S,  I  14.    Compenaatton  for  propertr 

taken  181 

Statutes. 

1888-1800.  p.  418.  Incorporation  of  Falla- 
barg  Power  &  Uan- 
ntactnrlng  Company  180 

01  L.  R.  A. 


ISOl,  cbap.  118.   Bstabllahment  of  dls- 

Csary  for -sale  of 
,  ors  126 

Code. 

II  1074-1078.  Appointment  of  commis> 
aloneri  to  ascertain 
value  of  land. ....  181 


Chap.    61.    Internal    Improvement  eom- 
panlca.. 

West  Vlrclnlm. 

Code,  1899. 


184 


Chap.  71, 1  1.  ConT< 
1 22.  Tenan 


Chap.  72, 


Art  4, 1 18. 

Art  8, 1  1. 
Arts,!  6- 


8S8 
8S8 


WiMonaliL. 

Constitution. 

Laws  to  embrace  but  one  sub- 
ject. 671 

Uniform  taxation  849 

Annual  tax.  849 

Statutee. 


Waterworks.   89 

p.  8S8.   Treatment  of  In- 
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WISCOKSm  SUPREME  COUBT. 


STATE  of  Wisconsin  ea  rel.  Henry  HAL- 
LAUER,  Appt., 

V. 

Lemuel  W.  GOSNELL,  Reapt. 

(  Wli  ) 

1>  Renalrlns  spproval  bT  the  common 
council  of  at  city  of  the  set  of  the 
board  of  public  -tvorka  Id  fixing  water 
rates  does  not  give  the  council  power  to  take 
the  initiative  Id  the  matter,  where  Its  former 
power  In  tbat  regard  was  repealed,  aad  a 
board  of  public  works  was  established,  with 
power  to  Sx  rates  which  should  not  be  Id 
force  tintU  aobmitted  to  and  approved  by  the 
eooncil. 

&  Tke  veeommendatlon  of  water  rates 
hY  um  execvtlve  board  may  be  made 
Dccessary  to  their  adoption  by  the  legislative 
body  of  a  city,  although  the  flzlng  of  rates 


Is  a  leglslatlTf,  and  not  an  ezecotlTe,  func- 
tion. 

3.  A  manlclpal  corporation  may  re- 
quire consumera  of  water  in  certala 
caHCH  to  nse  meters  and  keep  them  In  re* 
pair  at  their  own  expense,  under  charter 
authority  to  legislate  as  to  rneana  for  ascer- 
taining amounts  to  be  paid  as'  water  rates 
by  consumers,  and  to  make  regulations  for 
the  protection  of  the  works  and  the  use 
thereof. 

4.  A  water  meter  la  not  m>  exelwlTelr 
for  the  beneilt  of  the  one  fnmiahtns 
the  water  that  the  duty  to  famish  It  can- 
not be  Imposed  upon  the  consumer. 

8.  An  ovOlnanee  tor  the  protection  of 
waterworlu  la  not  void  for  unreason- 
ableoess  which  requires  all  consumers  vaing 
large  service  pipes  to  provide  meters  while 
giving  other  consumers  an  option  to  do  so. 

e.  Certiorari  will  not  be  granted  to  re- 
view the  action  of  a  mnnldpal  eor^ 


Hoia. — EatahlUhment  and  regulation  of  immM- 
pal  water  supply. 

I.  Power  to  procure  or  ftatiiah. 

a.  Of  municipaUtj/. 

1.  In  general,  34. 

2.  Charter  authoHtv,  86. 

b.  Of  private  corporaUon,  89. 

c.  EmtraterHtorUU  rlghU,  41. 

d.  Right  of  xcay,  43. 

II.  Pwraha»»  or  oonatruction  of  plawt. 
a.  Potcer  of  man^o^paUt^f,  44. 
!>.  Contract  to  purchate. 

1.  In  general,  46. 

2.  Oompetuatton,  48. 

c.  Provision  of  fund. 

1.  Bonding,  49. 

2.  Taxation. 

(a)  In  general,  61. 

(b)  Local  aate*sm«nt*,  52. 

d.  Payment  for  leork,  08. 

e.  LiabUitu  for  injuriee,  S8. 
III.  Contract  for  water. 

a.  Power  of  muntoipality,  61. 

b.  Who  to  act  for  muniotpallty,  62. 

c.  Form  of  contract,  63. 
(I.  Construction,  65. 

e.  Sabjeat-matter,  66. 

f.  Oonsideration,  66. 

g.  yaUdtty. 

1.  In  generalt  VI. 

2.  Term,e». 

h.  Breach,  70. 

L  Estoppel/  UahiUtif  for  work  or  water 
s       accepted,  71. 
J,  Change  or  enforcement,  78. 
k.  Collateral  contracts,  74. 
IT.  Rights  of  taxpayer,  75. 
V.  Vae  of  hifihways. 

a.  Right  of  pubUa  to  lue,  76. 

b.  ie^V  of  water  company,  77. 
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VI.  Righte  and  duties  of  water  company. 

a.  Emctueiveness  of  franohitea. 

1.  Btffht  to  oonfer,  80. 

2.  When  conferred,  82. 

3.  Protection  of  rights,  84. 

4.  What  is  infringement,  86. 

b.  Duty  at  to  furnishing  water. 

1.  As  to  quantity  and  quality. 

(a)  In  general,  87. 

(b)  Quality,  88. 

(c)  Quantity,  89. 

2.  As  to  consumer, 

(a)  General  duty,  90. 

(b)  Free  supply,  90. 
c  Remedy  for  breach  of  ^ty, 

1.  Bpeoiflo  performance,  92. 

2.  Forfeiture  of  franchise,  98. 

8.  Other  remedies  of  munidpaUtv, 
94. 

4.  Suit  by  consumer,  94. 

d.  AssignabUUy  of  franohiee,  88. 

e.  Control  of  rate*. 

1.  Governmental  power,  99. 

2.  Method  of  fUting,  100. 

3.  jlmount,  101. 

4.  Bffcot  of  eontraet,  102. 
B.  Judicial  supervision,  104. 

t  Regulations,  105. 

g.  Rights  after  eviration  of  franehise, 

107. 

VII.  Rights  and  duties  of  consumer, 
a.  In  general,  107. 
.b.  Fiiimg  and  colleetion  of  rates. 
^         1.  Duty  to  pay,  108. 

2.  Amount,  111. 

3.  Meters,  112. 

4.  DiacrUnination,  118. 
6.  JEn^orccment. 

(a)  In  general,  114. 

(b)  By  stopping  supply,  116. 
6.  Other  matters,  116. 
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povAtlon  la  fixing  water  rates  mere\j  be- 
cause the  schedule  did  not  originate  with  the 
executive  board  as  required  by  charter,  where 
It  If  not  ineqoltable,  and  has  received  the 
approval  of  tbe  lefdslative  department,  whose 
approval  would  have  been  necessarr  had  It 
originated  in  the  manner  pointed  out  br  stat- 
ute, and  the  irregulatity  may  be  cured  by 
ordinary  means. 

(Febraarr  8,  1908.) 

APPEAL  by  relator  from  a  judgment  of 
tho  Circuit  Court  for  La  Crosse  County 
in  favor  of  defendant  in  a  certiorari  pro- 
ceeding to  review  the  action  of  the  city  of 
La  Crosse  in  establishing  water  rates. 
Revened. 

Statement  br  Mwhall,  J.: 

The  dty  of  La  Croisse  owns  and  operates 

VIZI.  Ktghts  ana  dutica  of  mtmUHpaUty. 

a.  In  general,  118. 

b.  RcgvlatUma,  117. 

c.  Rates,  118. 

d.  iMue  or  tale  of  plont,  119. 
I.  Power  to  proctti'0  or  fumitJi. 

a.  Of  «Hiiio^oI<t|f. 

1.  In  general. 

There  Is  some  dlsagreemmt  among  the  coarts 
as  to  tbe  neeessltr  oC  express  authority  to  en- 
able a  municipal  corporation  to  procure  or  fur- 
nish a  water  supply. 

In  Louisiana  it  Is  held  that  a  city  has  an  Im- 
plied power  to  contract  for  a  water  supply,  al- 
though Its  charter  falls  expressly  to  authorize 
It  to  do  so.  I^kA  Charles  Ice,  Light,  &  Water- 
works Co.  V.  Lake  Charles,  106  La.  65,  30  So. 
288. 

And  In  Tennessee  It  Is  held  that  the  erection 
of  waterworks  is  one  of  the  ordinary  powers  of 
a  municipal  corporation,  and  needs  no  enabling 
act  to  anthorlse  the  corporation  to  exercise  the 
right  within  Its  chartw  limits :  but  It  Is  oat  of 
the  powers  sabject  to  amendment  and  tbe  revo- 
cation.of  the  legislature.  Memphis  v.  Memphis 
Water  Co.  6  Helak.  405. 

In  Massachusetts  It  has  been  held  tbat  a  town 
has  authority  to  appropriate  money  for  the  con- 
struction ot  reseiTolra  for  water  for  the  ex- 
tinguishment of  dres.  Hardy  v.  Waltham,  3 
Met.  163 

There  may  be  a  distinction  between  authority 
to  provide  means  to  extinguish  fires,  and  to  fur- 
nish a  water  supply  to  eltlsois,  so  that  Hardy 

V.  Waltham,  3  Met.  163,  Is-  not  necessarily  an 
authority  In  favor  of  tbe  more  general  power. 

In  fact,  In  Michigan  It  has  been  held  that 
statutory  authority  conferred  upon  a  municipal 
corporation  to  provide  a  supply  ot  water  for  fire 
protection  does  not  authorize  it  to  construct 
waterworks  designed  to  furnish  the  Inhabitants 
with  water  as  well  as  for  flre  purposes ;  but  such 
action  must  first  be  authorised  as  required  by 
4he  statute  prohibiting  the  raising  or  expendi- 
ture of  money  for  the  construction  of  water- 
works unless  sanctioned  by  a  two-tblrds  vote  of 
the  electors.  Savldge  v.  Spring  Lake,  112  Mich. 
91,  70  N.  W.  425. 

So  far  as  the  question  of  furnishing  a  water 
supply  for  the  benefit  of  tbe  cltlsens  generally 
la  concerned,  the  weight  of  authority  and  the 
better  reason  deny  such  authority.  Municipal 
corporations  are  limited  strictly  to  their  granted 
powers,  or  those  necessarily  implied.  And  It 
can  hardly  be  claimed  that  the  power  to  enter 
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a  system  of  waterworks  for  the  purpose  of 
supplying  water  within  the  municipality  for 
public  and  private  use.  Its  charter,  prior 
to  1887,  vested  power  in  the  common  coun- 
cil, by  subdivision  11,  S  3,  subc.  4,  chap. 
\35,  Laws  1876,  as  amended  by  .§  6,  chap. 
183,  Laws  1S81:  "To  provide  *for  the  erec- 
tion of  wfttorworks  for  the  supply  of  water 
to  the  inhabitants  of  tbe  city;  to  lay  down 
water  pipes;  to  eetablidi  water  rat«  to  be- 
paid  by  persons  using  the  water  therefrom, 
and  to  prevent  mmeceasary  waste  of  the 
water  by  any  person  or  persons;  to  pass. 
from  time  to  time  such  ordinances  as 
may  be  deemed  necessary  or  expedient  for 
the  construction,  regulation,  or  protection. 
of  such  waterworks  and  pipes,  and  to  en- 
force the  same  by  suitable  penalties." 

Tbat  was  amended  in  1887  by  chapter  162* 
of  the  Laws  of  that  year,  the  wor^  "to- 

into  what  Is  so  nearly  a  business  venture  can 
be  Implied  when  express  authority  can  be  so- 
easily  obtained  If  It  Is  necessary  for  the  public 
welfare. 

The  power  of  a  munldpalcorporatioa  to  build: 
and  maintain  waterworks  and  furnish  water  to 
its  inhabitants  for  a  consideration  Is  derived' 
from,  aud  governed  sole^  by,  statute.  Wagner 
T.  Dock  Island.  146  III.  139.  21  L.  B.  A.  519.  84 
N.  £.  545. 

A  municipal  corporation  has  no  Implied  pow- 
er, from  the  mere  fact  of  Its  creation,  to  engage 
In  the  business  of  supplying  its  citizens  with 
water  for  pay.  It  cannot  do  so  except  by  vir- 
tue of  its  express  legislative  authority.  White 
V.  Meadville,  177  Pa.  648,  34  L.  R.  A.  067.  3S 
Atl.  693. 

The  power  to  construct  a  waterworks  for  a- 
clty  is  not  a  necessary  Incident  of  its  incorpora- 
tion, but  must,  like  all  its  other  powers,  be  de- 
rived directly  from  the  legislature  of  the  state : 
and  the  power  "to  construct  and  maintain"  such 
a  system  Implies  a  duty  of  tbe  municipality, 
through  its  corporate  authorities,  to  maintain 
and  preserve  possession  for  the  benefit  of  the- 
public.  Huron  Waterworks  Co.  v.  Huron,  7  S. 
D.  9,  30  L.  B.  A.  848,  62  N.  W.  975. 

Supplying  water  to  a  town  or  city  Is  not  a 
public  fnnctlon.  The  power  of  a  municipality 
to  furnish  water  Is  derived  wholly  by  act  of  tbe- 
leglslature.  Re  Long  Island  Water  Supply  Co. 
30  Abb.  N.  C.  36.  24  N.  Y.  Supp.  807. 

Even  where  authority  la  granted  by  statute, 
it  is  not  the  duty  of  a  municipal  corporation  to- 
sumily  Its  dtbens  with  water  or  any  of  those 
conveniences  which  Improve  the  sanitary  condi- 
tion of  the  community  and  are  beneficial  to  Its 
Inhabitants.  Tbe  state  delegates  such  powers 
as  privileges.  Walnwrlgbt  v.  Qneena  Oovnty- 
Water  Co.  78  Han.  146,  28  N.  Y.  Snpp.  987. 

A  city  whicb  has  not  adopted  the  provisions 
of  the  statute  authorizing  municipalities  to  hold 
and  operate  waterworlis  and  legislate  on  matters 
connected  therewith  is  without  power  to  grant 
a  franchise  for  owning  and  operating  water- 
works and  the  exercise  of  the  rigbts  and  priv- 
ileges Incidental  thereto.  National  Foundry  St 
Pipe  Works  v.  Oconto  Water  Co.  52  Fed.  29. 

So,  the  erection  of  a  municipal  water  supply 
[3  not  a  "necessary  expense"  for  the  welfare  of 
a  municipal  corporation  within  a  constitutional 
prohibition  of  tfie  issuing  of  bonds  or  levying 
of  taxes  for  other  than  a  necessary  expense- 
without  a  vote  by  tbe  electon.  Charlotte  v. 
Shepard.  120  N.  C.  411,  27  8.  E.  109 ;  Thrift  v. 
Elizabeth  City,  122  N.  C.  31,  44  L.  R.  A.  427,. 
30  S.  E.  340 ;  Eldgerton  v.  Goldsboro  Water  Co.. 
126  N.  C.  93,  48  L.  B.  A.  444,  35  S.  £).  243. 
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establish  water  rates  to  be  paid  by  persons 
using  the  water  therefrom"  being  elimi- 
natea.  The  charter  was  at  the  same  time 
and  hy  the  same  law  farther  amended  by 
establiBhing  a  new  department  of  city  gov> 
emment  of  an  executive  character,  to  be 
known  OS  the  **board  of  public  wor^"  and 
to  consist  of  members  elected  by  the  people. 
At  the  same  time  and  by  the  same  law  the 
charter  was  further  amended,  adding  there- 
to a  new  chapter,  numbered  9,  on  the  sub- 
ject of  waterworks,  in  which  the  mainten- 
ance and  everything  in  relation  to  the  oper- 
ation of  the  waterworica,  so  as  to  effect  the 
purpoMS  thereof,  was  placed  under  the  im- 
mediate charge  of  the  board  of  public  works, 
but  subject  to  the  direction  of  the  common 
council.  By  9  1  of  that  chapter  it  was  pro- 
vided an  follows:  "The  board  of  public 
works,  subject  to  the  direction  of  the  com- 


mon council,  shall  assume  and  have  exclu- 
sive charge  and  superintendence  of  the 
waterworlu  of  said  (Aty,  and  of  all  property, 
records,  contracts,  transactions,  reporte, 
accounts,  sui'veys,  maps,  plats,  estimates, 
profiles,  plans,  and  documents  of  whatsoever 
nature  pertaining  thereto,  and  it  shall 
thereafter  be  the  duty  of  such  board  of  pub- 
lic works  to  examine  and  consider  all  mat- 
ters relative  to  supplying  the  city  of  "La. 
Crosse  with  a  sufficient  quantity  of  pure 
and  wholesome  water  for  tiie  use  of  its  in- 
habitants/' 

By  8  7  the  waterworks,  and  all  the 
SITOunds,  buildings,  fixtures,  machinery,  and 
other  things  appertaining  thereto  were  de- 
clared to  be  under  the  control  of  the  said 
board,  with  power  to  regulate  and  control 
and  have  general  supervision  of  the  same, 
subject  to  the  authority  of  said  common 


Congress,  having  the  legislative  power  over 
tbe  District  of  ColumUa,  can  create  a  gmersl 
STStem  to  store  water  and  furnish  It  to  the  In- 
habitants of  that  district,  and  prescribe  the 
amount  and  method  of  collectlOD  at  the  atness- 
ment.  ParsooB  v.  District  of  Colombia.  170  V. 
S.  45,  42  L.  ed.  IMS.  18  Sup.  Ct.  Rep.  521. 

la  considering  the  dctiea  and  liabilities  of 
the  mnnlclpallty  growing  out  of  its  undertaking 
to  furnish  water,  the  rights  oi  conaumers.  and 
the  control  of  the  courtfl  over  the  matter,  a  mn- 
ulelpallty  is  regarded  as  exerclstng  a  pabltc  or 
governmental  functlcm  In  furnishing  a  water 
supply.  Springfield  F.  ft  M.  Ins.  Co.  v.  Keese- 
ville,  148  N.  Y.  46,  80  U  R.  A.  660,  42  N.  B. 
405. 

Waterworks  for  supplying  cities  and  towns 
with  water  are  undoubtedly  lor  public  and  mu- 
nicipal purposes,  power  to  erect  and  operate,  or 
to  purchase,  which  may  be  conferred  on  mnnicl- 
pal  corporations  by  the  legislature ;  and  to  that 
end  they  may  Incur  expenditures,  levy  taxes. 
Issue  bonds,  and  exercise  the  right  of  eminent 
domain.  Smith  v.  Seattle,  25  Wash.  300,  65 
Pac.  612. 

The  waterworks  of  a  city,  constructed  under 
a  power  conferred  npon  the  city  by  its  charter 
"to  construct  and  maintain  waterworks"  for 
protection  against  fires  and  for  furnishing  the 
Inhabitants  thereof  with  a  supply  of  pure  water 
for  domestic  purposes,  and  etmstracted  and 
maintained  at  the  expense  of  the  Inhabitants  of 
such  city,  are  held  as  the  property  of  the  mu- 
nicipal corporation,  for  public  use,  and  charged 
with  a  pnbllc  tmst,  of  which  the  inhabitants  of 
Mich  city  are  the  beneficiaries.  Huron  Water- 
works Co.  V.  Haroo,  7  S.  D.  9.  SO  L.  B.  A.  848, 
62  N.  W.  975. 

To  furnish  organized  communities  with  an 
ubnndant  supply  of  pure  and  wholesome  water 
Is  one  of  the  duties  Imposed  on  municipal  cor- 
porations, and  comes  clearly  within  the  purview 
of  a  pnbllc  use.  Warner  v.  Gunnison,  2  Colo. 
App.  430,  31  Pac.  238. 

A  snpply  of  water  for  mnnldpal  purposes,  as 
well  as  for  the  use  of  Its  inhabitants.  Is  a  dty 
purpose  within  a  constitutional  provision  for- 
bidding the  Incurring  of  indebtedness  except  for 
city  purposes.  Re  Comstock,  25  N.  T.  S.  R.  611, 
5  N.  Y.  Siipp.  874. 

Artesian  wells  sunk  by  townships  at  the  ex- 
pense of  the  taxpayers,  as  authorized  by  law, 
the  water  to  be  placed  In  tanks  in  the  public 
highways,  to  supply  the  general  pnbllc  for  wa- 
tering stock  and  other  domestic  nses,  and  to  be 
used  for  Irrigation  purposes, — are  for  a  publlr 
purpose,  within  a  eonstitotloaal  provision  that 
"no  tax  or  asssament  shall  be  levied  or  col- 
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lected,  or  debt  contracted,  by  municipal  cor- 

porattons,  except  in  pursuance  of  taw  for  pub- 
lic purposes  specified  by  law;"  and  townships 
may  issue  bonds  and  levy  taxes  for  the  purpose 
of  coostnictlng  such  wells.  Miles  v.  Benton 
Twp.  11  a.  D.  450,  78  N.  W.  1004. 

A  grant  of  power  to  a  municipal  corporation 
to  Issue  water  bonds  does  not  confer  a  corporate 
power  or  privilege  within  the  meaning  of  a  con- 
stitutional provision  prohibiting  such  grants  by 
special  laws.  Brady  v.  Moulton,  61  Minn.  185, 
63  N.  W.  480. 

The  power  of  a  municipal  corporation  to  ex- 
tend water  mains,  or  to  nulntain  them  In  par- 
tlcolar  places,  is  legislative  and  goveramsntal, 
and  is  dIscretltHiary.  Linck  v.  Utehfleld,  81 
III.  App.  118. 

The  Issuance  of  bonds  for  a  municipal  water 
supply  Is  for  a  city  purpose  within  the  meaning 
of  a  c(»iBtItutIonal  provision  permitting  the  con- 
tracting of  Indebtedness  for  such  purpose. 
Sweet  V.  Syracuse,  129  N.  Y.  837.  27  N.  E.  1081, 
20  N.  E.  289. 

The  use  of  a  statute  providing  for  the  con- 
struction of  a  water  plant  and  the  raising  of 
funds  to  pay  for  the  same  Is  charitable  la  its 
nature,  so  as  to  give  a  court  of  equity  Jurisdic- 
tion over  a  proceeding  to  compel  Uie  trustees  of 
Lhe  fund  to  account,  where  It  provides  for  the 
raising  of  such  fund  by  a  tax  or  water  rate, 
from  the  payment  of  which  a  part  of  the  popu- 
lation, by  reason  ot  their  small  pecuniary  abil- 
ity, is  exempt.  Atty.  Oen.  v.  Dublin.  1  Bllgh 
N.  B.  312,  9  Bllgh  N.  B.  895. 

Although  no  use  Is  made  of  water  taken  by 
a  town  to  supply  a  waterworks  system,  for  sup- 
plying Its  public  buildings  or  hydrants  In  the 
street,  yet  the  use  Is  pnbllc  If  any  Inhabitant 
along  the  line  of  the  pipe  who  desires  to  <Ataln 
water  can  do  so.  Smith  v.  Lincoln,  170  Bfass. 
488,  48  N.  E.  743. 

A  municipal  corporation  does  not  lose  Its  mu- 
nicipal character,  and  become  a  private  or  busi- 
ness corporation,  by  erecting  waterworks,  and 
supplying  its  citizens  with  water.  Lehigh  Wa- 
ter Co.'s  Appeal,  102  Pa.  515. 

An  exclusive  right  in  a  municipal  corporation 
to  operate  waterworks  is  distinguished  from  an 
exclusive  right  held  by  a  private  corporation. 
In  this,  that  the  city  exercises  the  right  by  and 
for  the  pe<^]e,  not  for  profit,  but  for  the  public 
welfare,  and  the  correction  of  the  oppressions 
and  abuses  in  its  management  Is  In  the  hands 
of  the  city ;  while  a  private  corporation  exer- 
cises such  right  for  private  gain  with  every  In- 
centlve  to  oppress.  In  the  latter  case  the  ex- 
clusive right  may  create  a  monopoly,  but  In  the 
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council.  By  8  8  the  board  was  given  power 
to  establish  water  rates,  the  following  lan- 
guage being  used :  "The  aaid  board  shall 
have  powur  from  time  to  time  to  make  and 
enforce  by-laws,  rules,  and  regulations  in 
relation  to  the  said  waterworks,  and  before 
the  actual  introduction  of  Avater  they  shall 
make  by-laws,  rules,  and  regulations  fixing 
uniform  water  rates  to  be  paid  for  use  of 
water  furauhed  by  the  said  watanrorks, 
and  fixing  the  manner  of  distributing  and 
supplying  the  water  for  oise  or  consumption, 
and  for  withholding  or  shutting  off  the  same  : 
for  cause,  and  they  shall  tiave  power,  from 
time  to  time,  to  alter,  modify,  or  repeal 
such  by-lawa,  rules,  and  r^ulations  now  in 
force:  Provided,  however,  that  no  such  by- 
law, rule,  or  regulation,  and  no  alteration, 
modiAcation,  or  repeal  thereof,  shall  hare 

former  case  It  will  not.  Breoham  y.  Brenham 
Water  Co.  67  Tex.  M2,  4  S.  W.  143. 

So,  water-aapplr  compaofea  are  engaged  In  a 
buslneas  uf  public  Interent  and  Importance,  and 
hold  their  property  and  Cranchlaes  affected  with 
a  public  use.  Spring  Brook  Water  Supply  Co. 
V.  Kelly,  5  Lack.  Lc^l  Newa,  290. 

A  municipal  corporation  In  Ohio  must  be  the 
BoIe  owner  and  controller  of  waterworks  fn 
which  It  InvestE  Its  funda,  and  cannot  Join  its 
property  to  that  of  a  corporation  or  Individual, 
each  retaining  ownership  to  Ita  respective  por- 
tl(m,  H  that  the  whole  taken  together  froms  a 
complete  waterworks  system.  Alter  v.  Clncln- 
natt,  56  Ohio  St.  47,  3$  b.  R.  A.  737,  46  N.  E. 
OS. 

The  tact  that  a  town  Is  financially  unable  to 
coostmet  a  system  of  waterworks  does  not  dis- 
able It  from  granting  a  franchise  to  a  water  com- 
pany for  the  conatnictlon  by  It  of  anch  a  sys- 
tem. Fidelity  Trust  ft  Guaranty  Co.  v.  Fowler 
Water  Co.  113  Fed.  560. 

A  statute  authorielng  the  levy  of  a  tax  to 
create  a  sinking  fund  for  the  purchase  of  water- 
works for  a  city  Is  not  in  c(ki  traventlon  of  the 
Constltotlon,  wbere  the  council  has  power  to  de- 
termine the  question  of  the  acquisition  of  the 
works  although  by  another  statute  the  coutract 
for  their  acquisition  must  be  approved  by  a  ma- 
jority of  the  voters  of  the  titj,  on  the  gronnd 
that,  as  the  electors  may  not  approve  the  con- 
tract, the  object  of  the  tax  Is  uncertain,  and 
there  is  no  contract  for  the  erection  of  the 
works  or  submission  of  the  proposition  to  the 
voters  ot  the  city  prior  to  the  levy  of  the  tax. 
Yonngeman  v.  Muiphy,  107  Iowa,  086,  78  N. 
W.  648. 

2.  Charter  authority. 

When  authority  la  not  expressly  given  to  a 
municipality  to  provide  a  water  supply,  it  Is 
sometimes  Bpelled  ont  ot  power  conferred  In 
general  terms  which  are  held  to  Include  snch  an- 
thorlty. 

Thus,  power  to  contract  for  a  water  supply  Is 
Gilven  to  a  munlclpn!  corporation  by  charter 
anthorlty  to  enact  laws  and  regulations  in  rela- 
tion to  every  matter  or  thing  which  It  may  deem 
to  be  Indispensable  for  the  welfare  aad  good 
order  of  the  city.  Greenville  v.  Greenville  Wa- 
terworks Co.  125  Ala.  625,  27  So.  764. 

So,  a  city  authorized  to  maintain  health  and 
cleanliness,  and  to  provide  for  the  eztlngnlsh- 
ment  of  Ares,  may  contract  for  a  water  supply, 
and,  in  so  doing,  may  agree  npon  the  price  to 
be  paid  nnd  the  kind  and  amount  of  water  to  be 
furnished :  and,  so  long  as  the  city  does  not  ex- 
ceed the  limits  of  Ita  power  to  contract.  Its  dls- 
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any  forco  until  submitted  to  and  approved 
by*  the  said  common  council." 
'  Section  8  gave  the  common  council  power 
as  follows:  "Tbo  common  council  shaH' 
have  power  In'  ordii^ce  to  make  and  en- 
force all  needful  regulations  for  ascertain- 
ing the  amounts  to  be  paid  as  water  rates 
by  persons  or  corporations  using  the  water, 
keeping  accounts  thereof,  and  giving  the 
notices  required  by  this  act  and  by  ordi- 
nances. It  may  provide  for  the  payment  of 
such  water  rates  directly  to  the  city  treas- 
urer, or  for  their  collection  by  some  subor- 
dinate of  the  board  of  public  works,  or  a 
collector  of  water  rates,  to  be  appointed  by 
said  board  of  public  works,  and  may  require 
such  subordinate  or  officer  to  give  bond  in 
such  sum  and  with  such  sureties  as  it  may 
prescribe." 

By  §  12  further  power  was  given  to  the 


cretioa  will  not  be  Interfered  with  by  the 
courts  In  the  absence  ot  frand.  Conery  New 
Orleans  Waterworks  Co.  41  La.  Ann.  810.  T 

So.  8. 

In  Grace  v.  HawklnavlIIe,  101  Ga.  553,  28  8. 

B.  1021,  the  rule  is  recognized  that  a  municipal 
corporation  has  power,  under  a  general  welfare 
clause  in  Its  charter,  to  construct  and  maintain 
waterworks  necessary  to  provide  citizens  with 
water  for  drinking  and  other  domestic  purposes. 

A  municipality  has  power  to  enter  Into  a  con- 
tract with  a  water  company  to  supply  It  with 
water,  under  a  provision  In  Ita  charter  en^ow- 
erlng  Its  mayor  and  board  of  aldermen  to  pass 
such  ordinances  as  may  be  deemed  expedient  in 
maintaining  the  peace  and  good  government, 
health  and  welfare,  of  the  city.   Webb  City  & 

C.  Waterworks  Co.  v.  Webb  City,  78  Uo.  App. 
422. 

Or,  under  a  charter  empowering  its  mayor 
nnd  board  of  aldermen  to  prevent  and  eztlngniah 

fires.  Ibid. 

The  general  power  given  a  municipal  corpora- 
tion in  respect  to  police  regulations,  the  pres- 
ervation of  the  public  health,  and  the  geaeral 
welfare  Includes  the  power  to  establish  munici- 
pal waterworks.  £llluwood  v.  Reedsbnrg,  91 
Wis.  131,  64  N.  W.  885. 

The  power  of  a  municipal  eorporatloQ  irtiose 
charter  glvea  It  all  the  powers  possessed  by 
cities  under  the  general  statutes  of  the  state 
Includes  the  power  given  municipal  Ities  by  those 
statutes  to  Issue  bouds  for  the  purchase  or  erec- 
tion of  waterworks.  Ibtd. 

An  act  of  legislature  authorizing  all  cities, 
Incorporated  towns,  and  villages  to  construct 
and  maintain  waterwoAs  applies  to  all  dtiea, 
whether  Incorporated  under  special  charters  or 
under  the  general  law,  where,  by  Its  terms,  "all 
cities"  are  included  wttbont  reservation,  and  the 
only  exception  contained  In  the  act  la  with  ref- 
erence to  cities,  towns,  <»■  villages  In  wblcb 
waterworks  are  now  managed  or  controlled  by 
a  board  of  public  works,  thereby  implying  that 
no  other  exceptions  are  intended  to  be  made. 
Dntton  V.  Aurora,  114  III.  138.  28  N.  B.  461. 

Waterworks  and  sewers  are  Internal  improve- 
ments, so  that  provisions  for  their  construction 
are  sufficiently  covered  by  the  title  to  an  act  to 
authorize  the  construction  ot  Internal  Improve- 
ments. Tesler  v.  Seattle,  1  Wash.  808,  25  Pac. 
1014 :  Seymour  v.  Tacoma,  6  Wash.  138,  82 
Pac.  1077 

Under  the  Missouri  statutes  a  city  of  the 
fourth  class  may  contract  to  expend  Its  current 
Income  for  a  municipal  water  supply  after  the 
salaries  of  Its  officers  and  a  reasonable  i^ica 
force  are  paid.   Webb  City  *  C.  Waterworks  Co. 
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common  council  in  these  vords:  "It  shall 
be  the  duty  of  the  said  common  council,  and 
they  are  hereby  empowered,  from  time  to 
time  to  pass  such  ordinances  as  may  be 
deemed  necessary  or  expedient  to  protect 
said  waterworks  and  the  use  thereof,  and  to 
enforce  the  by-laws,  rules,  and  regulations 
of  the  said  board  of  public  works,"  etc.,  and 
to, enforce  all  such  rules  and  regulations  by 
appropriate  penalties. 

Under  the  scheme  of  the  charter  service 
pipes,  curb  stops,  and  all  appliances  for  use 
of  the  consumer  hi  taking  water  from  the 
water  main  are  required  to  be  paid  for  by 
him. 

March  8,  1901,  the  common  council 
passed  an  ordinance  containing  provisions 
to  the  following  effect:  (1)  A  complete 
system  of  rates,  arranged  on  the  usual  basis 
where  water  is  not  measured  and  also  where 


T.  CartervlUe,  142  Mo.  101.  43  S.  W.  625,  153 
Mo.  128.  54  S.  W.  657. 

Authority  mar  be  granted  bj  the  legislature 
to  contract  for  the  constructloa  of  municipal 
waterworks,  and  to  lease  the  same  from  the  con- 
structing party,  with  the  privilege  of  purchas- 
ing, and  to  convey  to  that  party  any  property 
of  the  city  which  may  be  necessary  for  the  con- 
atmctlon  thereof,  where  It  Is  deemed  by  tbe 
board  of  commiastoners  unadvisable  to  proceed 
to  construct  tbe  works  Itself,  as  such  act  is  not 
a  violation  of  the  conBtltutioaal  provision  pro- 
hibiting any  county,  city,  or  township  from 
raising  money  for,  or  loaning  Its  credit  to  or, In 
aid  of,  any  stock  company,  corporation,  or  as- 
sociation. Ampt  V.  Cincinnati,  12  Ohio  C.  C. 
119. 

A  municipal  corporatl(»i  may,  by  Its  mayor 
and  council,  make  a  contract  for  tbe  construc- 
tion <a  waterworks  nnder  a  power  given  them  In 
Its  charter  to  make  all  contracts  In  their  cor- 
porate capacity  which  they  may  deem  necessary 
for  the  welfare  of  the  city,  a  contract  for  such 
purpose  not  being  one  which  contravenes  tae 
ConBtttutltn  of  the  state  or  of  the  Federal  gov- 
ernment, or  tb9  laws  thereof.  Rome  v.  Cabot, 
28  Oa.  60. 

The  mayor  and  council  of  a  city  have  author- 
ity, under  a  charter  giving  them  power  to  do  all 
tUngs  for  the  benefit  of  the  city,  to  contract  a 
debt  for  the  erection  and  maintenance  of  water- 
works. Heilbron  v.  Cuthbert,  90  Ga.  312,  23  S. 
E.  20ti. 

A  city  has  the  power  to  proceed  witb  the  pre- 
liminary work  of  acquiring  property  and  rights 
necessary  for  the  construction  of  a  waterworks 
system  upon  the  credit  of  a  special  fund  to  be 
pi-ovlded  for  the  construction  thereof  out  of  the 
reveuues  of  the  system,  although  it  bas  no  pow- 
er to  issue  warrants  against  that  fund  until 
after  the  letting  of  tbe  contract,  as  provision  for 
payment  of  such  preliminary  work  may  be  made 
In  some  other  Inwfnl  way.  Faulkner  v.  Seattle, 
10  Wash.  320,  63  Pac.  305. 

A  classification  of  cities  for  the  purpose  of 
constructing  waterworks  for  a  municipal  water 
supply  so  as  to  form  a  class  having  not  more 
than  15,000  and  not  less  than  600  Inhabitants 
Is  sufficiently  general  to  be  within  the  limits  of 
the  Constitution.  State,  Lewis,  Prosecutor,  v. 
Uoore,  54  N.  J.  L.  121,  22  Atl.  093. 

An  unused  power  in  a  municipal  corporation 
to  construct  and  maintain  waterworks  is  not  re- 
pealed by  a  subsequently  adopted  constitutional 
provision  that  "all  existing  charters  or  grants 
of  special  or  ezcluafve  privileges,  under  which  a 
bona  fldc  organization  shall  not  have  taken 
place,  and  buslnesB  been  commenced  iu  good 
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it  is  measured  by  means  of  a  water  meter. 
Each  consumer,  by  this  system,  was  given 
the  privilege  of  paying  lor  water  by  the 
meter  rate  upon  condition  of  his  putting  a 
meter  in  at  his  own  expense  and  iceeping  the 
same  in  repair,  and  not  using  water  for  his 
premises  otherwise  than  through  the  meter, 
except  those  using  water  through  a  service 
pipe  larger  than  %  of  an  inch  in  diameter, 
who  were  required  to  supply  their  premises 
with  meters  at  their  own  e.'cpense.  (2)  A 
scheme  in  detail  for  the  collection  of  water 
rents  and  a  prohibition  against  any  change 
of  water  rates  except  under  certain  condi- 
tions, not  recognizing  any  authority  of  the 
i>oar(l  of  public  works  in  the  matter.  (3) 
Kegulations  of  the  enjoyment  of  tbe  water 
scr\'ice,  to  prevent  misuse  thereof,  such  as 
the  care  and  management  of  seals  on  stand- 
pipes  and  automntic  sprinklers,  conditions 

faith,  .  .  .  shall  thereafter  have  no  validi- 
ty," when  that  provlalon  evidently  relates  to 
private  corporations  only.    Lehigh  Water  Co.'s 

Appeal,  102  Pa.  515,  Affirmed  In  121  0.  S.  388, 
30  L.  ed.  1039,  7  Snp.  Ct.  Rep.  916. 

Where  an  act  of  the  state  legislature  grants 
the  right  to  towns  to  construct  waterworks  of 
their  own,  a  subsequent  act  authorizing  a  speci- 
fied town  to  construct  waterworks  of  Its  own 
will  not  be  rpgarded  as  affecting  the  force  of 
the  general  law.  Smith  v.  Westerly,  19  R.  I. 
437,  35  Atl.  526. 

Where  an  act  Incorporating  a  fire  district 
gives  power  to  the  district  to  regulate  tbe  use 
of  water  and  the  price  to  be  paid  for  the  use, 
the  Inhabitants  are  beneficially  Interested  In  the 
exercise  of  such  power,  which  Is  mandatory,  and 
c.tnnot  be  delegated  by  the  district,  although 
the  language  of  the  statute  Is  permissive.  Ar- 
nold V.  Fawtucket,  21  R.  I.  15,  41  Atl.  576. 

Where  a  city  has  power,  under  Its  charter,  to 
constinict  waterworks  and  gas  works.  It  has  no 
power  to  construct  a  dam,  under  the  pretense 
of  obtaining  power  for  Us  waterworks  and  Its 
gas  works,  for  the  purpose  of  securing  a  vast 
water  power  to  be  operated,  rented,  or  leased 
for  manufacturing  purposes,  for  profit  and  to 
luduce  people  and  capital  to  come  to  the  city. 
Nalle  V.  Austin  (Tex.  Civ.  App.)  21  S.  W.  375. 

Separate  munlclpnlitles  having  the  statutory 
power  by  vote  of  their  respective  Inhabitants  to 
consolidate  Into  one  city  may.  under  a  statute 
authorizing  municipalities,  eltber  to  coustmct 
their  own  system  of  waterworks,  or  to  grant  a 
franchise  therefor  to  a  private  company,  adopt 
a  plan  of  consolidation  by  which  a  portion  of 
the  city  shall  be  supplied  wJtta  water  from  pre- 
existing city  waterworks  under  tbe  control  at  a 
bod;  other  than  tbe  city  council,  and  other  por- 
tions by  a  private  water  company  operating  un- 
der an  unexpired  franchise  from  one  of  the 
ac>narate  municipalities.  Donahue  v.  Morgan, 
24'  Colo.  389.  60  Pac.  1038. 

A  board  of  water  commlsidODers  has  no  power 
to  construct  or  purchase  a  plant  under  a  charter 
provision  that  such  t>oard  "shall  take  and  hold 
possession  of,  and  have  and  receive  general  and 
exclusion  supervision"  of.  the  system  of  water- 
works, and  shall  have  tbe  power  to  "Improve, 
extend,  add  to,  or  cbnnge  said  system  under  Its 
control,  as  the  board  may  from  time  to  time  de- 
termine." Austin  V.  McCall  (Tex.)  68  S.  W. 
791. 

Although  the  power  conferred  by  a  city  char- 
ter upon  a  board  of  commissioners  to  Improve, 
extend,  add  to,  or  change  an  existing  system  of 
waterworks  Is  broad  enough  to  authorize  the 
purchase  of  an  Independent  ^stem,  that  power 
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upon  wliich  water  service  might  be  re-estab- 
lished after  being  interrupted  pursuant  to 
the  ordinances  of  the  city  or  rules  of  the 
board  of  public  works.  (4)  Penalties  for 
wrongful  interference  with  hydrants  or  stop 
cocks,  or  improper  use  of  water  contrary  to 
such  ordinance  or  rules.  (5)  Rules  relatii^ 
to  the  care  of  fire  hydrants.  (6)  A  declara- 
tion of  authority  to  make  other  rules  relat- 
ing to  water  rates  and  collection  of  the 
same.  Penalties  for  the  violation  of  ordi- 
nances relative  to  the  waterworks.  A  re- 
quirement regarding  the  management  by 
consumers  of  their  service  ap^jliances  in 
case  of  an  alarm  of  Are  and  during  the  con- 
tinuance of  a  fire.  A  general  repeal  of  all 
ordinances  or  parts  of  ordinances  conflict- 
inc  with  the  new  enactment. 

The  ordinance  was  carried  to  the  circuit 
coflrt  for  La  Crosse  county  for  review,  and 
was  aSinncd.    The  relator  appealed. 


Messrs.  KeOoniwll  ft  Sahweinr,  for 

appellant : 

The  common  council  has  no  authority  to 

est,iblish  water  rates. 

Tlicre  is  no  power  given  in  the  city  char- 
ter to  require  tlie  consumer  to  put  in  meters 
at  his  own  expense,  and  no  sueh  authority 

cm  be  implied. 

1  Dill.  Mun.  Corp.  fi  27;  Brumm  v.  Potts- 
villc  Wattir  Co.  (Pa.)  11  Cent.  Rep.  792, 
12  Atl.  855;  State,  Red  Star  Line  8.  8.  Co., 
I'rofuciitors,  V.  Jersey  City,  45  N.  J.  L.  246; 
Spring  Valley  Watencorks  v.  San  Fran- 
cisco, 82  Cal.  286,  6  L.  R.  A.  756,  22  Pac. 
010,  104G. 

The  rates  established  by  the  ordinance 
are  not  uniform,  and  the  requirements  of 
the  charter  are  not  complied  with. 

Oriffin  T.  Ooldshoro  Water  Co.  122  N.  O. 
200,  41  L.  R.  A.  240,  30  S.  E.  319;  Rich- 


Is  rendered  useless  and  Ineffectual  wlthoot  the 
co-(^ratlon  of  the  city  ooudcII.  as  the  board  of 
commlsBlonera  hns  no  power  to  levy  taxes  and 
provide  the  Decessary  funds.  IJM. 

Uoic  far  power  exhauated  by  exerotBO. 

Unless  there  le  something  In  the  statute  to  In- 
dicate that  one  exercise  of  the  nutbority  will 
be  flnnl,  it  la  usunlly  held  tbat  it  Is  not  ao. 

Tbe  grant  of  power  to  a  city,  by  charter,  to 
construct,  or  authorize  others  to  construct,  wa- 
terworks, is  not  In  the  alternative  so  as  to  pre- 
clude the  city,  after  granting  a  franchise  which 
Is  not  exclusive,  from  subsequentlr  constructing 
waterworks  of  Its  own.  North  Springs  \«ater 
Co.  V.  Tacoma,  21  Wash.  SIT,  47  L.  R.  A.  214, 
C8  Pac.  773. 

Where  a  city  has  power,  under  Its  charter,  to 
construct  waterworlcs  and  to  provide  the  city 
with  water.  It  does  not  exhaust  tbe  power  un- 
der Its  charter  by  making  a  contract  with  a 
water  company  for  water  supply ;  but  It  has 
power  to  erect  city  waterwurks,  notwithstand- 
ing the  existence  of  such  a  contract.  Austin  v. 
Nolle.  85  Tex.  520,  22  S.  W.  668,  d60. 

Where  a  city  has  constructed  a  waterworks 
system  under  power  given  In  Its  cbarter,  the 
necessity  of  increased  waterworks  Is  a  matter 
resting  within  the  discretion  of  Its  common 
couDctI,  and  its  exercise  of  that  discretion  will 
not  be  controlled  when  performed  within  the 
charter  powers,  except  In  case  of  fraud.  Nalle 
V.  Austin  (Tex.  Civ.  App.)  21  S.  W.  376- 

Under  ao  act  Incorporating  a  water  district 
to  supply  a  city  with  water,  which  act  contains 
no  limitation  on  the  power  to  contract,  the  city 
by  entering  into  a  contract  to  supply  tbe  district 
for  ten  years,  does  not  exhanat  Its  powers  to 
contract  during  the  ten  years,  so  that  it  may  not 
during  that  period  make  a  new  contract  as  a 
substltuto  for  tbe  existing  one.  Arnold  v.  Faw- 
tucket.  21  II.  I.  15.  41  Atl.  576. 

When  a  village  charter  grants  unlimited  pow- 
er to  obtain  a  water  supply  for  domestic  use 
and  to  exclngulsta  fires,  tbe  mode  of  getting  !t 
and  tbe  sums  to  be  spent  therefor  are  In  the 
discretion  of  the  voiers,  to  be  honestly  exfrclsed 
for  proper  muoiclpal  objects  ;  and,  notwithstand- 
ing a  main  has  been  constructed  afTordlng,  not 
only  an  nmple  supply  of  water  for  public  and 
household  uses,  but  a  surplus  for  power  as  well, 
the  building  of  another  miiln  and  the  expendi- 
ture therefor,  voted  in  good  faith,  to  make  sure 
of  water  In  the  contingency  of  accident  to  the 
old  one.  will  not  be  restrained  by  Injunction  at 
the  suit  of  a  complalnlne  taxpayer.  Lucia  v. 
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Montpeller,  60  Vt.  537,  12  L.  B.  A.  169,  IB 
Atl.  321. 

The  question  of  the  necessity  for  a  new  city 
K'lUer  plant  when  a  city  is  already  supplied  by 
the  pliint  of  a  private  corporation  Is  legislative, 
and  not  Judicial,  and  the  court  will  not  substi- 
tute Its  Judgment  for  that  (rf  the  city  council 
and  votsrs)  of  the  city.  Janeway  v.  Duluth,  66 
Minn.  292.  G8  N.  W.  24. 

A  village  which  has  granted  to  a  water  com- 
puny  n  francblee  permitting  It  to  lay  pipes  la 
tbe  vlllaee  streets  may  thereafter,  pursuant  to 
statutory  authority,  construct  a  water  system 
of  Its  ovn.  without  taking  by  purchase  or  con- 
demnation tbe  property  of  the  existing  company, 
although  the  statute  authorizes  such  acquisition, 
since  such  authority  is  permissive,  and  not  man- 
datory. Colby  University  v.  Canandalgiia,  96 
Fed.  440. 

But  when  a  municipal  corporation  has  been 
authorized  either  to  supply  water  or  to  contract 
for  the  performance  of  such  service.  Its  powers 
arc  exhausted  by  the  exercise;  and.  having  en- 
tered Into  and  being  under  a  contract  therefor. 
It  cannot  erect  municipal  works  under  that  au- 
thoriantlon.  White  v.  Mendvllle.  177  Pa.  64.3, 
31  L.  It.  A.  567,  35  Atl.  093  ;  Metzger  v.  Beaver 
Falls.  178  I'a.  1.  35  Atl.  1134  ;  Wilson  v.  Roches- 
ter, 180  Pa.  608,  U8  Atl.  136. 

The  corporation  exhausts  Its  power  when  It 
contracts,  its  obligation  being  fixed  when  the 
company  comes  Into  existence  Is  reliance  there- 
on. Troy  Water  Co.  v.  Troy,  200  Pa.  453,  50 
Atl.  259. 

When  It  has  exercised  ita  authority  by  con- 
tracting with  a  private  corporation  In  tbe  man- 
nicement  of  which  It  participates,  it  cannot,  by 
devesting  Itself  of  such  management,  acquire  a 
light  to  contract  with  another  corporation  to 
supply  the  borough  with  water.  Carlisle  Gas  A 
Water  Co.  v.  Carlisle  Water  Co.  188  Pa.  51,  41 
Atl.  321. 

Where  a  municipal  corporation  has  executed 
its  power  of  furnishing  a  supply  of  water,  and 
Is  abundantly  supplied,  an  attempt  on  its  part 
to  create  competition  In  violation  of  Its  con- 
tract cannot  be  Jiutlfled  on  the  ground  that  It 
Is  a  further  exercise  ot  that  power.  Atlantic 
City  Waterworks  Co.  v.  Atlantic  City,  39  N.  J. 
Kq.  367. 

Such  corporation  obtains  no  enlarged  powers 
by  a  subsequent  law  authorising  It  to  construct 
waterworks,  as  the  two  laws  are  not  repagnant, 
j  and  no  distinctly  addltkmal  powers  are  con- 
I  forred.    Nelson  v.  Warren,  200  Pa.  B04,  60  Atl. 
.250. 

Bqi'i'T  will  restrain  a  municipal  corporation 
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mond  yatural  Oaa  Co.  t.  Claioson,  166  Ind. 
«5B,  61  L.  R.  A.  744,  58  N.  E.  1049. 

Mr.  W.  F.  Wolfe,  for  reftpondect: 

It  can  hardly  be  conteitded  that  the  legis- 
lature intended,  or  did  delegate,  l^slauve 
powers  to  an  executive  board.  Such  a  dele- 
gation of  power  would  be  uneonstitutloiial. 

State  em  rel.  Adams  t.  Bwrdge^  96  Wis. 
390,  37  L.  R.  A.  157,  70  N.  W.  347;  DmoUng 
T.  Lancashire  Ins.  Co.  92  Wi«.  63,  31  L.  R. 
A.  112,  65  N.  W.  738. 

The  power  to  fix  water  rates  in  a  city  is 
a  legislative  one. 

Cincinnati,  W.  d  Z.  B.  Co.  v.  Clinton 
Oounty,  1  Ohio  St.  88;  Marshall  Field  A 
€o.  T.  Clark,  143  U.  S.  650,  681^94,  36 
L.  ed.  294.  306-310,  12  Sup.  Ct.  Rep.  496. 

Water  rents  cannot  be  said  to  be  unrea- 
sonable because  a  less  rate  is  provided 
where  a  large  amount  of  water  is  used  than 
where  a  small  quantity  is  consumed. 


Wagner  v.  Rock  Island,  146  HI.  139,  21 
L.  R.  A.  519,  34  N.  £.  546;  SUkman  y. 
Yonkers  Water  Comrs.  152  N.  Y.  327,  37 
L.  R.  A.  827,  46  N.  E.  612;  Rieher  v.  Lan- 
caster, 7  Pa.  Super.  Ct.  149;  State  ea  rel. 
Lanyon  v.  Joplin  Watencorka,  52  Mo.  App. 
312;  Frothingkam  T.  Beium,  20  Misc.  132, 
44  N.  Y.  Sapp.  879. 

Mamlimll,       delivered  the  opinion  of 

the  court  : 

Jurisdiction  of  the  common  council  to 
pans  the  ordinance  is  challenged  upon  two 
grounds:.  First,  because  authority  inde- 
pendently of  the  board  of  public  works  to 
fix  rates  was  taken  away  from  the  common 
council  by  chapter  IG2,  Laws  1887;  second, 
becaiise  the  charter  does  not  grant  authority 
to  require  consumers  of  water  to  measure 
the  same  through  meters  provided  at  th^r 
own  expense. 


onablfl  to  erect  a  munictpai  waterworks  system 
Iwcanse  Its  power  la  exhausted  bj  a  contract 
with  8  private  water  corporation  from  contract- 
ing with  another  private  corporation  with  the 
Intention  of  making  the  plaat  practically  a  mu- 
nicipal plant,  and  thus  do  Indirectly  what  it 
cannot  do  directly.  Welsh  v.  Beaver  Falls,  ISO 
Pa.  678,  40  Atl.  784. 

Bot  the  power  of  a  municipal  corporation  to 
•apply  water  to  Its  citizens  1b  not  exbausted  by 
accepting  gratis  the  relatively  Inflniteslmal 
Huantlty  required  tor  tbe  extlngustiment  of 
fires ;  and  a  water  company  which  bas  acquired 
no  exclusive  franchise  by  legislation  or  other 
act  of  the  manlclpallty  cannot  complain  If  It 
establlsbes  a  competing  plant.  Boyertown  Wa- 
ter Co.  V.  Boyertown,  200  Pa.  894,  60  Ati.  189. 

A  municipal  corporation  which  has  cratracted 
with  a  private  corporation  for  Its  water  supply, 
and  la  authorized  by  law  then  to  establtsb  a 
munlclpnl  plant  only  by  purchase  of  the  private 
plant  by  amicable  or  legal  proceedings,  has  no 
Inherent  power  whereby  It  can  construct  an  in- 
dependent system :  and  it  will  be  restrained  by 
eqnlty  from  so  doing.  Tyrone  Gas  &  Water  Co. 
V.  Tyrone,  196  Pa.  506,  46  Atl.  184. 

Duty  to  purchase. 

A  statute  allowing  a  city  or  town  to  acquire  a 
water  plant  only  by  purchasing  one  from  private 
parties  If  It  has  given  them  a  contract  or  fran- 
chise for  a  water  supply  is  In  violation  of  a 
constitutional  provlsltm  prohibiting  the  legis- 
latnre  to  levy  taxes  npon  Inhabitants  or  prop- 
erty ol  a  municipality  for  municipal  purposes. 
Helena  Coosol.  Water  Co.  v.  Steele,  20  iltmt.  1, 
37  L.  B.  A.  412,  40  Pac.  382. 

A  liability  In  respect  to  transactions  or  con- 
alderatlona  already  past  is  Imposed  on  the  peo- 
ple of  a  city  In  violation  of  a  ccmstltDtlonal  pro- 
vision prohibiting  the  Imposition  of  such  a  lia- 
bility, by  a  statute  which  aliows  the  city  to  ac- 
quire a  water  plant  only  by  purchase  from  pri- 
vate parties  If  It  has  already  made  a  contract 
or  given  a  franchise  for  a  water  supply  to  be 
tnralshed  by  private  parties.  Ibid. 

b.  Of  private  corporation. 

Corporations  organized  to  furnish  a  supply  of 
water  to  a  municipality  and  Its  inhabitants  are 
like  other  corporations  controlled  by  their  char- 
ter authority ;  but  the  question  frequently  arises 
whether  or  not  the  cbnrter  limitations  are  all 
the  limitations  upon  their  power.  The  munici- 
pality frequently  seeks  to  impose  restrictions,  or 
«1  L.  R.  A. 


to  add  conditions,  which  Involve  a  constmction 
of  several  statutes  besides  the  charter.  See 

infra,  VII. 

The  general  right  to  supply  water  to  the  In- 
habitants of  a  muolcipallty  has  many  of  the  ele- 
ments  of  a  franchise,  so  as  to  be  Incapable  of 
exercise  without  grant  from  the  sovereign. 
From  the  'facts  tbat  It  Is  necessary  to  use  the 
streets  for  laying  pipes,  and  that  public  con- 
venience demands  that  the  number  of  pipes  shall 
be  limited.  It  results  that  one  establishing  a 
plant  for  a  water  supply  haa  practically  an  ex- 
clusive privilege,  and  is  In  a  position  to  take 
toll,  so  tliat  the  eiemeats  ct  a  franchise  plainly 
exist. 

So,  It  bas  been  held  that  s  grant  by  ordinance 
of  the  right  to  supply  a  city  and  Its  Inhabitants 
with  water  for  a  term  of  years,  and  the  privilege 
of  occnpying  the  streets  of  the  city  tor  tbat  pur- 
pose, is  a  franchise.  Cedar  Baplds  Water  Co. 
V.  Cedar  Baplds  (Iowa)  91  N.  W.  1081. 

In  Spring  Valley  Water  Works  v.  Bryant,  62 
Cdl.  132.  It  is  said  tbat  tbe  power  to  charge 
tolls  or  rates  for  water  is  a  franchise  conferi«d 
on  corporations  formed  under  the  general  laws 
tor  the  formation  of  water  companies,  and  can 
be  exercised  only  In  the  manner  provided  by 
those  laws :  and  tbat  Is  recognised  In  San  Pran- 
cloco  V.  Spring  Valley  Waterworks,  53  Cal.  608. 

A  franchise  to  fumlab  a  city  with  water  la  a 
special  privilege  not  belonging  of  common  right 
to  the  people  at  large.  A^and  v.  Wheeler,  88 
Wis.  Q07,  60  N,  W.  818. 

But  the  appellate  court  of  Illinois,  for  the 
purpose  of  upholding  Its  Jurisdiction  over  a  case, 
held  tbat  the  grant  by  a  city  of  the  right  to  con- 
struct, maintain,  and  operate  a  system  of  water- 
works within  the  dty  Is  the  grant  of  a  license, 
and  not  a  franchise.  Cain  v.  Wyoming,  104 
111.  App.  538. 

And  In  California  it  is  held  that  any  Individ- 
ual, or  corporation  oiganlied  under  the  laws  of 
the  state,  may  Introduce  water  into  cities, 
towns,  or  counties  not  owning  or  c<mtrolllng 
waterworks,  for  the  use  of  such  municipalities 
and  their  Inbabltanta,  snd  1b  entitled  to  lay 
down  pipes  therein  so  tar  as  Is  necessary  to  mch 
purpose,  under  the  California  Constitution  do- 
I  claring  the  use  of  water  appropriated  for  sale, 
rental,  or  distribution  to  be  a  public  use,  the 
I  rates  or  compensation  for  which  when  furnished 
to  any  city  and  county,  or  city,  or  town,  are  re- 
quired to  be  fixed  annually  by  the  hoard  Of 
Bupervlsors  or  other  governing  body,  and  pro- 
viding tbat  such  Individuals  and  corporations 
may  lay  down  snch  pipes  under  such  general 
regulation  as  the  municipality  may  prescribe  for 
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We  cannot  escape  the  oonclusion  that  the 
purpose  of  dropping  out  of  the  enumerated 
powers  of  the  common  council  the  supreme 
power  to  fix  water  rates  and  transferring 

unlimited  authority  in  the  matter  to  the 
board  of  public  works,  its  action  not  to 
have  the  force  of  law  till  approved  by  the 
common  council,  was  to  make  that  method 
of  dealing  with  the  subject  exclusive.  In- 
deed, it  does  not  seem  that  the  legislative 
idea  in  the  change  is  open  to  reasonable 
nmtroversy.  It  is  as  plainly  set  forth  as 
if  a  special  law  on  the  subject  had  been 
passed,  givii^  to  the  board  of  public  works 
power  to  fix  the  water  rates,  subject  to  the 
approval  of  the  common  council,  and  ex- 
pressly repealing  the  existing  law  lodging 
such  power  absolutely  in  the  coundl.  The 
argument  that,  since  the  action  of  the  board 
of  public  works  is  without  force  until  ap- 

damsges  and  Indemnltjr  tberefor,  whether  the 
lesrtslature,  from  which  the  Coastitatlon  In  the 
respects  mdlcated  h&s  taken  the  control  of  the 
eubject,  has  adopted  laws  for  the  regalation  aod 
control  of  the  exercise  of  the  right  to  collect  the 
rates  established  or  not,  which  the  Constitution 
declares  a  franchise  which  cannot  be  exercised 
eze^t  b;  antborlty  and  in  the  manner  pre- 
scribed by  law.  People  v.  Stepheiu,  62  Cal. 
209.  On  the  authority  of  this  case  an  order 
dlssolTtoK  a  preliminary  Injunction  restraining 
defendants  from  laying  pipes  was  aOlrmed  In  62 
Cal.  288. 

A  water  company  supplying  water  to  the  In- 
habitants of  a  municipal  corporation  Is  a  quasi 
public  corporation,  whose  duty  Is  to  furnish  wa- 
ter Cor  rensonable  compensation  and  without  un- 
just discrimination  !  and  a  state  le^datnre  may 
enforce  this  duty.  DanTllle  v.  Danville  Water 
Co.  180  III.  23B,  54  N.  E.  224. 

In  McCrary  v.  Beaudry,  67  Cal.  120,  7  Pac. 
264,  the  court,  in  passing  on  the  right  to  compel 
the  furnishing  of  water  by  one  wbo  has  appro- 
priated the  same  for  distribution  and  sale,  wblcb 
Is  declared  a  public  use  by  the  California  Con- 
stitution, says  that  water  appropriated  for  dis- 
tribution and  sale  Is  ipso  facto  devoted  to  a 
public  use,  which  Is  Inconsistent  with  the  right 
of  the  person  so  appropriating  It  to  exercise  the 
same  control  over  It  that  be  might  have  exer- 
cised If  he  bad  never  so  appropriated  It. 

The  authority  ot  a  water  corporation  author- 
ized to  supply  water  In  the  town,  borough,  city, 
or  district  where  it  may  be  located  la  limited  to 
the  municipality  In  which  It  may  be  located. 
Bly  v.  White  Deer  Mountain  Water  Co.  197  Pa. 
80.  46  Atl.  929. 

The  franchise  of  a  company,  granted  under  a 
charter  authorizing  the  city  council  to  grant  It 
after  submlttlog  the  question  to  the  votets  and 
receiving  their  approval.  Is  not  rendered  Invalid 
by  the  council  making  changes  In  the  ipeclflca- 
tlon  after  It  has  been  approved  by  the  voters, 
as  such  changes  are  matters  of  detail,  and  rest 
In  the  discretionary  powers  of  the  council. 
Johnson  v.  Rock  Ulll.  57  S.  C.  371,  35  S.  E.  568. 

A  franchise  to  supply  water  to  a  municipal 
corporatloQ  which  was  Irregularly  or  fraudu- 
lently granted  should  be  annulled  by  quo  war- 
ranto or  scire  facias  at  the  suit  of  the  state,  and 
not  by  equitable  action  at  the  suit  of  private 
parties.  Stedman  v.  BeillD,  97  Wis.  505,  78  N. 
W.  57. 

The  state  Is  not  estopped  from  proceeding  by 
quo  warranto  against  a  waterworks  company  or- 
ganised without  the  requisite  statutory  action 
on  the  psrt  ot  the  municipal  autboritiea,  al- 
though the  latter  have  recognised  and  dealt 
61  L.  R.  A. 


proved  by  the  lawmaking  power  of  the  city, 
its  common  council,  inferentially  such  coun- 
cil has  authority  to  take  the  initiative  in 
the  matter  and  legislate  regardless  of  the 
board,  is  contrary  to  the  settled  doctrine 
that,  where  the  charter  of  a  city  provides 
the  manner  in  which  the  will  of  the  peopla 
shall  be  exercised,  resort  to  any  other 
method  is  usurpation.  tSamton  v.  Beach,  60 
Mo.  488;  Irvin  v.  Devors,  66  Mo.  625. 

It  is  said  that  the  fixing  of  water  rates  is 
the  exercise  of  legislative  power,  and  that 
the  charter  expressly  makes  the  board  of 
public  works  a  mere  executive  body.  Whether 
the  fixing  of  water  rates  is  SO  distinctly  the 
exercise  of  legislative  power  as  not  to  fall, 
in  any  reasonable  view  of  it,  within  the 
scope  of  executive  authority,  and  whether, 
if  it  IB  the  exercise  of  legislative  authority, 
it  can  be  granted  to  a  body  of  city  officers 

with  the  company  as  an  existing  body.  Atty. 
Gen.  T.  Hanchett,  42  Mich.  436,  4  M.  W.  182. 

A  water  company  organised  In  another  state 
with  power  to  operate  waterworks  In  any  or  alt 
the  states  will,  under  the  rule  of  comity,  be  per- 
mitted to  carry  on  business  In  Kansas  on  com- 
pliance with  Its  atatates,  so  long  as  It  does  not 
depart  from  Uie  original  authority  conferred  la 
Its  charter.  State  ex  rel.  Godard  v.  Topeka 
Water  Co.  61  Kan.  547,  60  Pac.  3ST. 

A  statute  providing  for  the  formation  of  cor- 
porations for  specified  purposes,  or  tor  the  pur- 
pose of  engaging  in  any  "species  of  trade,"  an- 
tborlzes  the  formation  of  a  corporation  for  the 
Introduction  of  water  Into  a  city  and  county 
for  the  purpose  of  supplying  Inhabitants  and 
public  bulldlngB,  as  water,  when  collected  In 
reaerrolrs  or  pipes  and  thus  separated  from  the 
original  source  of  supply.  Is  personal  property, 
and  is  OS  much  the  subject  of  sale  as  ordinary 
goods  and  merchandise.  People  ec  reL  Heyne- 
man  v.  Blake.  19  Cel.  579. 

Under  a  statute  authorizing  the  organization 
of  a  private  corporation  to  supply  water  after 
the  municipal  authorities  have  determined  the 
expediency  ot  the  work  and  that  It  Is  Inexpedi- 
ent for  ibe  municipality  to  undertake  It,  such 
action  on  the  part  of  the  authorities  la  neces- 
sary, and  subsequent  recognition  by  them  of  a 
corporation  organised  without  It  does  not  cure 
the  defect.  Atty.  Gen.  v.  Hanehett,  43  Mich. 
438.  4  N.  W.  182. 

,  The  words  "other  purposes,"  In  a  statute  In- 
corporating a  water  company  to  furnish  a  town 
and  Its  Inhabitants  with  water  for  extlngulsb- 
Ing  fires,  and  for  domestic,  sanitary,  and  other 
purposes,  do  not  Include  the  furnishing  of  power 
for  light  manufacturing,  so  as  to  entitle  the  cor- 
poration to  Impound  and  divert  the  waters  ot 
a  natural  stream  In  derogation  of  tbe  rights  of 
lower  riparian  owners  on  payment  damages 
In  condemnation  proceedings,  since  that  Is  tak- 
ing private  property  for  purposes  not  public, 
which  the  legislature  has  no  constitutional  pow- 
er to  authorize.  Re  Barre  Water  Co.  62  Vt.  27, 
9  L.  R.  A.  195,  20  N.  W.  109. 

A  waterworks  company  cannot  take  land  and 
construct  works  other  than  those  authorized  by 
statute;  and  where  It  is  authorized  to  construct 
a  tunnel  45  feet  below  tbe  surface  of  a  tract  of 
land,  it  cannot  afterward  take  the  entire  tract 
and  construct  additional  works  thereon.  Simp- 
sin  V.  South  Staffordshire  Water  Co.  11  Jur.  N. 
S.  453,  4  DeG.  J.  &  8.  679.  34  L.  J.  Ch.  N.  S. 
S87,  13  Week.  Kep.  729,  6  New  Rep.  184,  12  L. 
T.  N.  S.  360. 

A  corporation  undertaking  the  performance  of 
a  public  trust  under  a  statute  authorizing  It  t» 
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elected  hy  the  people  other  than  the  city 
council,  are  questions  not  necessary  to  be 
conaidered.  Granting  all  that  is  claimed  on 
that  branch  of  the  case,  so  far  as  the  prin- 
ciple thereof  is  concerned,  it  does  not  help 
respondent  eo  far  as  we  can  see,  because 
the  power  of  the  board  of  public  works  to 
fix  rates  amounts  to  no  more  than  authority 
to  recommend  by  the  adoption  of  a  by-law 
embodying  the  judgment  of  the  board,  leav- 
ing the  question  of  whetiier  such  recom- 
mendation uhaJLhave  the  force  of  law  to 
the  judgment  of  the  common  council  in  the 
exercise  of  its  legiolative  authority.  It  can- 
not be  doubted  that  the  legislature  may 
prescribe  the  conditions  upon  which  a  com- 
mon council  may  legislate  upon  any  matter, 
where  all  legislative  authority  is  vested  in 
it,  and  may  limit  the  scope  of  its  action. 
Taking  the  view  most  favorable  to  appel- 

construct  a  leat  or  water  course  (or  the  purpose 
ol  supplrlng  water  for  ships  and  a  town,  and 
to  Bcoar  tba  channel  a  haven,  cannot  eonvej 
B  portion  of  the  water  of  the  leat  other  than 
that  which  may  remain  after  the  public  pur- 
poses Intended  by  the  act  are  tMlly  satlsfled. 
Atty.  6«D.  T.  Plymouth,  9  Beav.  67,  16  L.  J.  Cb. 
K.  9.  108. 

Federal  conrta  should,  la  coostrulDg  the  char- 
ter of  a  waterworks  company  and  Ita  rights  us- 
dpr  the  Constitution  ajid  statutes  of  a  state, 
adopt  aud  follow  the  decisions  of  the  highest 
court  of  the  state.  New  Orleans  Waterworks 
Co.  V.  Southern  Brewing  Co.  36  Fed.  833. 

A  statute  authorizing  a  municipal  corporation 
In  which  an  aqueduct  is  situated  to  put  con- 
ductors into  the  pipes  for  the  purpose  of  with- 
drawing water  therefrom  to  extinguish  Sres  has 
no  application  to  a  water  company  whose  char- 
ter does  not  confer  a  similar  power  upon  the 
town  In  which  It  Is  sltnated.  Smith  v.  Dedbam, 
144  Mass.  177.  10  N.  B.  782.  . 

Injunction  la  a  proper  mode  of  relief  where 
s  city  refuses  to  allow  a  water  company  to  lay 
mains  and  pipes  onder  Its  alleged  charter  rights. 
Baltimore  v.  Baltimore  County  Water  ft  Electric 
Co.  95  »d.  282,  B2  Atl.  070. 

An  Injunction  pendente  Ute  restraining  a  vil- 
lage from  removing  hydrants  from  the  mains  of 
a  water  company  or  in  any  manner  Interfering 
with  its  enjoyment  of  Its  franchise  will  not  be 
continued  where  the  plaintiff's  right  to  the  oltl- 
mate  relief  sought  Is  not  clearly  established,  and 
all  the  equities  of  the  complaint  are  denied  In 
the  answer, — eapeclsUy  where  the  defenitant  baa 
ceased  to  do  the  things  sought  to  be  restrained, 
and  Is  not  threatmlng  to  do  any  of  them.  War- 
saw Waterworks  Co.  v.  Warsaw,  4  App.  Dlv. 
609,  40  N.  T.  Sapp.  28. 

A  grant  to  a  water  corporation  of  the  exclu- 
sive right  to  exercise  "franchises  and  privi- 
leges" refers  to  the  powers  at  sovereignty  then 
granted  and  has  no  reference  to  private  rights 
already  subsisting  In  Individuals;  and  the  cor- 
poration cannot  interfere  wltb  a  private  water 
main  already  laid  in  the  streets  with  municipal 
consent.  Freeport  Waterworks  Co.  v.  Prager, 
3  Pa.  Co.  Ct.  371. 

As  assignee  of  a  lease  of  city  waterworks, 
having  paid  for  the  privilege  of  selling  water 
for  domestic  purposes  In  the  city  under  an  agree- 
ment between  It  and  the  city  for  such  privilege, 
the  consideration  for  which  was  the  payment  of 
an  annual  rent,  cannot  be  compelled  to  pay  a  li- 
cense fee  fixed  by  a  subsequently  enacted  or- 
dinance for  the  privilege  of  vending  water  for 
domestic  purposes.  Los  Angeles  v.  Loe  Angeles 
City  Water  Co.  61  Cal.  65. 
61  L.  B.  A. 


lant,  that  is  all  that  seems  to  be  embodied 
in  the  charter  under  craisideration.  In 
effect,  the  common  council  is  empowered  to- 
fix  water  rates  only  by  acting  upon  the 
recommendation  of  the  board  of  publio 
works. 

The  provision  in  the  ordinance  permitting 
certain  consumers  to  have  meters  at  their 
own  expense,  and  requiring  those  using  a 
service  pipe  larger  than  %  of  an  Inch  iU' 
diameter  to  use  meters,  seems  to  be  within 
the  express  powers  given  to  the  common, 
council  under  the  charter.  As  indicated  in 
the  statement  of  facts,  in  the  general  enu- 
meration of  the  powers  of  the  council,  it  is 
authorized  to  legislate  by  adopting  such 
means  as  it  may  deem  expedient  to  prevent 
waste  of  water  and  to  protect  and  regulate 
the  waterworks,  and  to  enforce  such  legis- 
lation by  suitable  penalties.   In  the  chapter 

Where  the  undertaking  of  a  waterworks  com- 
pany Is  transferred  under  statutory  authority 
to  a  borough,  and  it  Is  authorised  to  use  the 
profits  of  tbs  Waterworks  for  Its  borough  Im- 
provement fund,  or,  at  Ita  option,  such  profits  to  • 
be  applied  In  reducing  the  price  of  water  to  coa- 
sumers,  the  t>orough  constitutes  a  water  com- 
pany iritbin  tbe  meaning  of  a  statute  defining  a 
water  company  as  a  body  supplying  water  for 
Its  own  profit.  Wolverhampton  v.  Bllston 
[1891]  1  Ch.  316,  39  Week.  Itep.  3M. 

A  statute  requiring  a  water  company  to  make 
reports  of  its  buainesa  to  the  city  authorities 
does  not  deprive  it  of  any  vested  property 
rights ;  and,  as  It  Is  a  public  corporation,  It  can- 
not object  to  It  on  the  ground  that  It  violates, 
any  right  to  secrecy  in  its  affairs,  and  It  may  be 
enforced  by  mandamua  Leavenworth  v.  Leav- 
enworth City  k  Ft.  L.  Water  Co.  62  Kan.  648. 
64  Pac.  66. 

c.  Extraterritorial  rights. 

A  title,  "An  Act  to  Amend  the  Several  Acts 
in  Relation  to"  a  particular  city  Is  aufflcleotly 
broad  to  cover  a  section  giving  water  commis- 
sioners power  to  contract  with  the  trustees  of 
villages  through  which  the  water  of  the  city 
may  be  conducted  to  supply  such  villages  with 
water.  People  e«  rel.  Rochester  v.  Brlggs,  50 
N.  TC.  55S. 

A  mnnldpal  corporation  may  deliver  watw  to- 
a  consumer  who  for  bis  own  use  distributes  the 
water  throughout  his  premlaes,  which  lie  partly 
within  and  partly  without  the  corporate  limits. 
Lawrence  v.  Hethuen,  166  Mass.  206.  44  S.  B. 
247. 

A  water  compsny  authorized  by  statute  to 
supply  a  city  with  water  Is  not  limited  to  the 
liberties  of  tbe  city,  but  may  supply  those  liv- 
ing adjacent  to  it  New  River  Co.  v.  Graves,  2 
Vem.  481. 

Where  a  statute,  requiring  a  corporation  to 
supply  a  townablp  with  such  an  amount  of  wa- 
ter as  it  may  demand  within  certain  specified 
minimum  and  maximum  limits,  does  not  limit 
tbe  purposes  for  which  the  water  Is  to  be  used, 
the  township  may  take  more  than  the  minimum 
amount  and  seil  part  of  the  water  at  a  profit  to- 
a  neighboring  township,  and  the  corporation 
supplying  tbe  water  cannot  object,  oa  that 
ground,  to  supplying  more  than  the  minimum 
amount.  Halifax  v.  Soothlll  Upi>er  Local  Board, 
31  L.  T.  N.  S.  6,  Afflrrolng  30  L.  T.  N.  S.  518. 

The  corporation  of  a  town  furnishing  Ita  la- 
habitants  with  water  has  no  right.  In  the  ab- 
sence of  statutory  authority,  to  tear  up  the 
streets  of  an  adjoining  district  for  the  purpose- 
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•devoted  expressly  to  the  subject  of  water- 
works, by  §  9  the  council  is  empowered  to 
legislate  an  to  means  for  ascertainiag 
amounts  to  be  paid  as  water  rates  by  con- 
sumers; and  by  S  12  it  U  empowered  to 
l^islatc,  in  its  discretion,  for  toe  "protec- 
tion of  the  works  and  the  use  thereof,"  and 
to  enforce  any  and  all  of  sudi  legislation 

'by  suitable  penalties.  We  do  not  doubt  that 
under  either  the  provision  for  the  prev«i- 
tion  of  waste  or  the  provision  to  make  rega- 
lations  for  ascertaining  the  amount  to  bo 
paid  by  consumers  of  water,  the  require- 
ment contained  in  the  ordinance  for  con- 
sumers, in  certain  cases,  to  use  meters,  and 
to  provide  and  keep  them  in  repair  at  their 

-own  expense,  is  legitimate.  It  is  a  matter 
of  common  knowledge  that  the  use  of  meters 
has  a  double  purpose,  and  that  the  domi- 
nant  one,  as  regards  the  party  furniahing 

of  furalshlng  tta  inhabitants  wltb  water.  Pres- 
ton V.  Fulwood  Local  Board,  34  Week.  Rep.  196, 
53  L.  T.  N.  S.  718,  50  J.  P.  228- 
But  the  court  will  not  restrain  a  waterworks 

■company  from  laying  its  pipes  outside  a  partic- 
ular district  upon  tlie  ground  tbat  their  au- 
thority Is  limited  by  statute,  without  a  trial 

'Of  the  legal  questions  first  being  bad  at  law,  nn- 
less  It  nppears  tbat  the  construction  of  the 
statute  Is  free  from  doi|bt.  Caidlff  t.  Cardiff 
Waterworks  Co.  4  DeO.  &  J.  690. 

Although  a  local  board  of  health  Is  entitled  to 

-an  injunction  restraining  a  waterworks  company 
authorized  by  statute  to  supply  the  town  with 
water  from  breaking  up  land  witbin  the  town 
for  the  purpose  of  carrying  water  to  parishes 
outside  the  limits  specified  to  be  furnished  with 
water  by  the  water  company.  Cardiff  v.  Cardiff 
Waterworks  Co.  5  Jur.  N.  S.  953,  7  Week.  Rep. 
386. 

A  water  company  anthorlzed  to  supply  water 
to  territory  west  of  a  certain  municipal 
Iwundsry  and  "parts  adjacent"  cannot  extend 
Its  pipes  east  of  that  line  when  the  legislature 
intended  no  conflict  between  this  franchise  and 
-one  previously  granted  to  Include  the  territory 
In  the  municipality.  WllUamsport  Water  Co. 
T.  Lycoming  Gas  &  Water  Co.  9S  Fa.  85. 

A  waterworks  system  of  one  of  three  mtrnld- 
-palltles,  which  are  consolidated  Into  one  city, 
-under  a  p!an  wblch  vests  the  title  to  such  sys- 
tem In  trustees  with  fall  control  and  power 
thereover,  and  exprewlj  provides  for  the  exten- 
sion of  the  mains  to  supply  tbe  Inhabitants  of 
-one  of  the  other  municipalities  with  water,  may 
be  extended  by  such  trustees  as  a  municipal 
agency,  and  as  representing  tbe  consolidated  city 
In  the  management  of  the  waterworks,  so  as  to 
supply  water  to  additions  that  may  afterwards 
be  made  to  the  consolidated  city  outside  Its  or- 
iginal territorial  limits.  Dooahae  v.  Hnrgan, 
24  Colo.  389,  50  Fac.  1038. 

A  municipal  corporation  may  be  authorised  to 
contract  to  supply  water  to  premises  outside  of 
Its  corporate  limits,  and  to  have  the  same  rlgbt 
to  recover  rents  therefor  as  It  baa  within  Its 
limits,  even  to  entering  a  Hen  against  tbe  real 
estate,  nttsburgh  v.  Brace  Bros.  158  Fa.  174, 
27  Atl.  854. 

Statutory  authority  to  grant  tbe  right  to  any 
private  corporation  to  supply  water  to  tbe  vil- 
lage and  Its  iDbabltants,  and  to  lay  water  pipes 
and  mains  through  and  under  the  streets,  au- 
thorizes a  contract  with  a  corporsticni  empow- 
ered to  supply  tbe  inhabitants  of  Duluth  and 
vicinity  with  water  to  lay  mains  in  the  streets 
through  which.  In  addition  to  supplying  the  vil- 
lage and  its  inhabitants,  the  Inhabitants  of  a 
■61  L.  R.  A. 


the  opportimity  to  take  water,  is  to  prevent 
useless  consumption  thereof.  Secondarily 
to  that,  and  more  for  the  benefit  of  the 
conaumcr  than  the  party  responsible  for 
keeping  up  an  adequate  supply  of  water 
under  proper  pressure,  is  the  measurement 
of  the  water.  The  consumer  is  burdened 
with  the  expense  of  providing  a  meter  and 
keeping  it  in  repair,  but  hns  tbe  counter- 
vailing advantage,  by  the  exercise  of  pru- 
dence in  the  use  of  the  water,  of  paying  only 
for  the  amount  actually  taken  from  tbe 
public  supply,  which,  in  most  cases,  by  rea- 
sonable attention,  can  be  made  much,  less 
than  what  he  would  be  required  to  pay  by 
the  schedule  of  rates  where  meters  are  not 
used. 

The  idea  advanced  by  appellant's  counsel, 
perJiaps  having  some  support  in  the  author- 
ities called  to  our  attention,  that  a  meter 

neighboring  mnniclpality  may  be  supplied.  Du- 
lutb  V.  Dulutb  Gas  &  Water  Co.  45  Minn.  210, 
47  N.  W.  T81. 

Where  an  act  inoorponiting  a  fire  district  em- 
powers a  town  to  snpply  It  with  water,  and  the 
district  Is  anthorlzed  to  receive  tbe  same,  on 
aucb  terms  as  may  be  agreed  upon  by  the  town 
council  of  the  town  and  said  district ;  and  it  is 
further  authorized  to  distribute  tbe  water 
thrvughoat  Its  territory,  to  regulate  tbe  use 
thereof,  and  to  determine  Its  price, — a  contract 
between  the  town  and  the  fire  district  by  which 
tbe  town  Is  to  furnish  tbe  water,  to  collect  tbe 
rates  without  expense  to  the  district,  and  to 
pay  to  the  district  a  rebate  therefrom,  to  charge 
the  Inhabitants  of  the  district  the  same  rates, 
and  furnish  the  water  to  them  under  the  same 
regulations,  as  applied  to  the  citizens  of  tbe 
town.  Is  ultra  virea,  as  tbe  agreement  delegates 
to  the  city  tbe  powers  conferred  upon  the  dis- 
trict by  the  statute.  Arnold  v.  Pawtucket,  21 
R.  I.  15,  41  Atl:  67S. 

Power  given  to  a  municipal  corporation  to 
lay  pipes  for  the  distribution  of  water  throagh- 
out  the  city  will  not  Include  power  to  lay  pipes 
to  supply  an  Islsnd  lying  In  tide  water  3  miles 
from  the  shore,  although  It  is  witbin  tbe  city 
limits.  Quloey  V.  Boston,  148  Haas.  888,  18 
N.  B.  519. 

A  water  corporation  does  not  forfeit  Its  fran- 
chise by  i^ntering  into  an  agreement  to  furnish 
water  to  the  pipes  of  a  company  supplying  an 
adjoining  borough,  terminable  upon  twenty-fonr 
hours'  notice,  when  the  water  Is  needed  tor  Its 
own  customers,  as  there  Is  no  such  conveyance 
of  property  and  franchise  as  will  Incapacitate 
It  from  performing  Its  corporate  duties.  Com. 
V.  Punxsutawney  Water  Co.  197  Pa.  569,  47  Atl. 
843. 

Tbe  common  council  authorized  by  statute  to 
establish  a  scale  of  water  rates  and  extra  rates 
tn  be  charged  shipping  may,  by  ordinance,  dele> 
gate  to  tbe  commissioner  of  city  works  the  en- 
tire control  of  the  subject  of  furnishing  water 
to  boats  in  tbe  harbor  outside  the  city  limits, 
wblch  the  city  la  under  no  legal  obligation  to 
furnish ;  and  be  may  fix  tbe  rates  therefor  by 
special  contract.  Cooper  v.  Brooklyn,  11  App. 
Div.  71,  42  N.  Y.  Sopp.  762, 

Statutes  providing  tbat  a  town  board  may 
establish  a  water-supply  dletrict  outside  of  a 
city  or  village,  and  may  contract  wltb  a  cor- 
poration In  tbe  name  of  the  town  for  a  water 
snpply  for  snch  district,  the  expense  thereof, 
however,  to  be  assessed  only  upon  the  property 
within  such  created  district,  do  not  authorize 
a  town  comprising  one  district  as  a  wb<de  to 
contract  for  a  water  snpply  for  a  small  portion 
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is  a  mere  convenience  solely  for  the  party 
farnishina  the  water,  is  very  wide  of  the 
mark.  With  ai  much  propriety  it  might 
lie  said  that  the  service  pipe,  curb  stop, 
or  use  of  self-closing  faucets  and  other  ap- 
pliances that  might  be  mentioned,  are  mere 
conveniences  for  t)ie  party  furnishing  the 
water.  They  are  necessaries,  required  as  a 
condition  of  the  consumer's  taking  water 
from  the  public  supply,  made  bo  by  such 
legislative  authority  as  is  contained  in  the 
charter  before  us,— that  to  prerent  waste 
■of  water,  to  protect  the  use  of  tbe  water 
service,  and  to  prescribe  the  methods  of 
detenrtiAing  the  amount  to  be  charged  for 
water.  The  whole  scheme  of  the  charter  is 
that  the  consumer  shall  bear  all  of  the  ex- 
pense necessary  to  enable  him  to  take  water 
from  the  public  supply.  The  service  pipe, 
laid  in  the  street  from  its  connection  with 


the  water  main  to  the  curb  stop,  under  the 
scheme  of  the  charter,  is  required  to  be  put 
in  by  the  consumer  or  the  owner  of  the 
property  to  be  served. 

We  are  unable  to  discover  anything  in  the 
cases  cited  to  our  attention  by  appellant's 
counsel,  when  properly  understood,  seri- 
ously conflicting  with  the  views  above  ex- 
pressed. The  question  involved  in  State, 
lied  Star  Line  S.  S.  Co.,  Prosecutors,  v. 
Jersey  City,  45  N.  J,  L.  246,  was  this: 
Can  a  city,  under  a  system  which  contem- 
plates that  it  shall  ^ay  all  the  expenses  of 
procuring  and  distributing  water  to  con- 
sumers, provide  a  water  meter,  locate  it  on 
property  to  be  served,  and  compel  a  subse- 
quent occupant  of  the  property  as  lessee  to 
pay  for  the  meter  as  a  condition  of  enjoying 
the  water  service  t  In  deciding  that  ques- 
tion language  was  used  upon  which  appel- 


thereof,  thereby  making  those  not  benefited  pay  | 
for  benefits  enjoyed  by  others.     People  e»  ret.  | 
Tupper  Lake  Water  Co.  v.  Sisson,  75  App.  Dlv. 
138,  7T  N.  Y.  Supp.  376.  I 

Whfire,  under  a  statute  requiring  a  municipal-  I 
ity  to  fnmlsb  water  to  all  the  Inhabitants  of  an 
adjolnlns  town  wbo  lived  witbln  a  reasonable 
■distance  of  the  main  pipe,  the  dtj  tor  nearly  I 
thirty  years  famished  water  to  all  Inhabitants  i 
of  aucb  town  who  laid  pipes  In  a  certain  man- ' 
ner,  or  who  gave  a  certain  guaranty,  It  by  Its 
practical  constnicttoa  declared  that  all  those ; 
Inhabitants  did  live  within  a  icaatHiable  dls- 1 
tance  of  Its  main  pipe.    West  Hartford  v.  Hart- 
ford Water  Comra.  68  Conn.  323,  36  Atl.  786. 

The  city  cannot,  however,  conclusively  deter- 
mine what  distance  Is  a  reasonable  one,  as  that 
is  a  matter  for  Judicial  determination.  Ibl4. 

A  municipal  corporation  acqalres  control  of 
the  hydrants  which  are  thrown  within  Its  cor- 
porate territory  by  an  alteration  of  Ita  limits. 
Bloomfleld  Twp.  v.  Glen  Bldge,  54  N.  J.  Bq. 
284,  83  Atl.  &2S. 

d.  Right  of  icay. 

The  grant  to  a  water  company  of  an  ease- 
ment Id  b  strip  of  land  for  the  purpose  of  tbe 
conveyance  of  water  thereover  gives  tbe  com- 
.pony  no  right,  after  having  selected  Its  right  of 
way,  to  trespass  on  other  portions  of  tbe  gran- 
tor's land  In  laying  a  temporary  line  of  pipes 
on  other  lands.  McCuc  v.  Belllngbam  Bay 
Water  Co.  5  Wash.  156,  31  Pac.  461. 

A  water  company  authorized  by  statute  to 
bring  its  supply  of  water  to  a  city  across  pri- 
vate property  In  a  trench  of  brick  or  stone  10 
Ceet  wide  may  construct  a  pipe  (rf  smaller  di- 
mensions, as  the  Intent  of  tbe  statnte  was  to 
give  It  power  to  construct  a  trench  not  exceed- 
ing the  specified  dimensions.  New  River  Co.  v. 
Oraves,  2  Vern.  431. 

A  lease  or  grant  by  a  railroad  company  of  the 
.privilege  of  laying  a  water  main  along  a  rail- 
way, partly  under  the  track.  Is  ultra  vtot*,  and 
will  so  declared  on  suit  by  tbe  corporation. 
Canada  Uoatbem  R.  Co.  v.  Niagara  Falls.  22 
Ont.  Rep.  41. 

But  after  a  water  company  has  acted  upon  a 
-parol  license  gi-anted  by  a  railroad  company, 
and  laid  pipes  over  a  part  of  ita  line  for  the 
snzppAy  of  the  municipal  corporation  along  the 
railroad  right  of  way.  the  railroad  is  estopped 
from  revoking  the  license  and  requiring  the  re- 
moval of  the  pipes.  National  Waterworks  Co. 
-T.  Kansas  City,  65  Fed.  691. 

ICqnlty  will  interfere  to  prevent  tbe  owner  of 
land  tbroagb  which  a  pipe  Is  laid  to  supply  some 
-of  the  Inbabltanta  of  the  vfllage  with  water 
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from  a  spring,  from  cutting  tbe  pipe,  where  the 
pipe  causes  no  Injury  to  the  landowner,  and  the 
rights  of  the  parties  turn  solely  upon  the  legal 
construction  of  a  deed  under  which  the  one 
■leeklng  to  cut  the  pipe  claims  to  hold  the  land. 
Wilcox  V.  Wheeler,  47  N.  H.  488. 

A  water  company  has  no  right  to  enter  upon 
private  property  ovw  which  there  Is  a  ptiblle 
footpath,  under  an  act  of  Pttrllament  empower- 
ing it  to  break  up  the  soil  and  pavement  <d 
ronds,.  highways,  and  footways,  and  providing 
that  It  shall  not  enter  npon  any  private  lands 
without  the  ctmsent  of  the  owner,  as  the  term 
"footways,"  as  used  In  the  act,  does  not  i&clnde 
footways  over  private  land.  Scales  v.  Picker- 
ing. 4  Blng.  44S,  1  Moore  ft  P.  195. 

A  preliminary  contract  by  a  water  company 
with  the  trustee  of  an  estate,  who  was  also  the 
husband  of  tbe  life  tenant  and  entitled  to  ten- 
ancy by  tbe  curtesy  in  case  of  his  survivorship, 
by  whlcb  It  was  agreed  that  tbe  company  might 
acquire  by  condemnation  proceedings  land  be- 
longing to  such  estate  for  a  reservoir  site, 
reserving  to  himself,  however,  the  right  to 
gather  ice  from  the  waters  cf  the  reservoir  and 
the  ezclusive  right  of  fishery  therein,  conveyed 
only  a  personal  right  to  such  trustee  to  those 
privileges,  which  does  not  extend  to  the  owners 
of  tbe  land  or  to  the  heirs  of  such  trustee, 
where  such  company  paid  the  full  value  of  the 
land  in  the  condemnation  proceedings,  and  ac- 
quired thereby  its  use  in  perpetuity  for  reservoir 
purposes,  and,  but  tor  the  reservation  in  such 
L-ontract,  no  person  would  bnve  bad  any  light 
or  interest  In  the  condemned  land  nve  tbe  com- 
pany, except,  perhaps,  the  hare  possibility  of 
reverter  for  nonase,  and  such  contract  cooterrsd 
no  rights  to  the  land  other  than  a  surrender  of 
such  rights,  present  or  contingent,  as  he  had  In 
himself  thereto ;  and  the  tact  that,  by  a  subse- 
quent contract,  such  company  acquired  tbe  rl^t 
to  overflow  other  lands  of  the  estate  In  consid- 
eration of  fixed  damages  and  an  annual  rental, 
which  reserved  to  such  trustee  and  bis  wife, 
their  heirs  and  assigns,  the  exclusive  right  to 
fishery  and  to  harvest  lee  on  tbe  waters  of  that 
part  oversowed,  in  no  way  modified  the  first 
contract,  but  left  the  land  condemned  thereto- 
fore as  though  the  second  contract  had  not  been 
made.  Lexington  Hydraulic  ft  Mfg.  Co.  v.  Pres- 
ton, 20  Ky.  L.  Rep.  617,  47  8.  W.  830. 

A  bond  by  the  prc^rleitors  of  a  town,  binding 
them,  their  heirs  or  executors,  to  bring  the 
water  of  a  run  to  the  town  for  the  benefit  ot 
the  Inhabitants  thereof,  who  at  the  time  ot  Its 
execution  were  unincorimrated  and  therefore  In- 
capable of  taking,  and  executed  to  the  CMnmis. 
sloners  of  a  certain  county  wbo  were  then  not 
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lant'fl  counsel  rely,  somewhat  out  of  har- 1  habitually  abuse  the  privilege  to  take  water, 
mony  with  the  conclusions  here  reached,  |  Hiey  may  do  it  in  a  way  extremely  difficult 
We  will  not  refer  thereto  at  length.  Mueh  |  to  detect,  and  to  greatly  impair  the  eS.- 
of  It,  if  warranted  at  all  by  the  facts  of !  ciency  of  the  water  service  for  many  pur- 
the  case,  i6>  because  of  the  peculiarities  of  |  poses,  fire  protection  and  operation  of 
the  charter  under  consideration,  not  found  ,  motors  bein;;  sij^fieant  among  them, 
in  that  before  us.  It  has  this  glaring  in-  ;  ^feters  are  used  to  guard  against  the  danger 
firmity:  It  refers  to  a  jvater  meter  as  a  '  of  carelessness  in  leaving  faucets  and  hy- 
mere  contrivance  simply  for  use  in  dis-  '  drants  open  when  there  is  no  necessity 
tributing  water  so  as  to  regulate  quantity  j  therefor.  That  idea  was  in  mind  in  draft- 
to  price, — a  contrivance  merely  for  the  con-  \  ing  the  ordinance  before  us,  as  indicated  by 
venience  of  the  party  fumishing  the  water,  j  the  provision  that  the  use  of  meters  by  con- 
The  fallacy  of  that  is  dearly  shown  in  a ;  sumera  using  large  service  pipes  was  not 
ease  to  which  we  will  presently  refer.  If  i  left  optional  with  them,  while  the  use  ot 
true  in  any  view  of  the  matter,  it  is  only  { meters  on  smaller  pipes  was  so  left.  The 
BO  as  to  large  consumers.  As  to  the  great  I  dai^er  of  unduly  and  unnecessarily  reduc- 
mass  of  them  it  certainly  is  not.  In  general,  j  ing  water  pressure  by  open  hydrants  and 
as  tve  have  said,  the  primary  purpose  of  :  faucets,  especially  on  large  service  pipes, 
using  water  meters  is  to  prevent  the  im-  I  was  deemed  so  great  that  meters  were  re- 
necetisary  use  of  water.    Many  consumers  quired,  it  being  supposed,  naturally,  that 


In  being,  will  not  iastUj  an  entry,  under  orden 
of  a  common  cooncil  of  tbe  subseqaeutly  Incor- 
porated town,  upon  tbe  premlsea  of  a  grantee 
of  surb  proprietors  for  tbe  purpose  of  repairing 
conduits  constrncted  b;  the  proprietors  across 
tbe  premises  prior  to  the  sale  tbereof,  even  If 
the  bond  be  CMisldered  a  grsot  of  the  ase  of  tbe 
premises,  tbe  requisites  of  wblch  It  lacks. 
Sloane  v.  lIcC<mahy.  4  Ohio,  157. 

The  measure  of  damagea  for  a  trespass  In 
enterlDg  upon  reni  estate  and  digging  trenches 
and  laying  water  pipes  throogh  It  Is  sacb  com 
as  It  anlllelent  to  put  the  property  in  as  good 
cradltltMi  as  before  tbe  Injary,  with  sncb  addi- 
tional sum  as  will  compensate  for  the  nae  of 
property  of  which  the  owner  Is  deprived  by  the 
Injury,  and  the  value  of  such  property  as  Is 
wholly  destroyed  and  cannot  be  restored  to  the 
condition  in  which  It  formerly  was.  Graessie 
T.  Carpenter.  70  Iowa,  166.  30  N.  W.  392. 

In  assessing  the  damages  to  a  landowner's 
other  property,  adjoining  the  land  appropriated 
by  a  municipal  corporation  for  a  reservoir  site, 
snch  damages  cannot  t>e  enhanced  by  a  supposi- 
tion that  such  corporation.  In  the  construction 
at  a  reserrolr  thereon,  will  act  In  a  negligent 
manner,  although  apprehended  tujury  likely  to 
result  from  the  proximity  of  the  reservoir  when 
properly  constrncted  may  be  considered.  Alio- 
way  V.  Nashville,  88  Tenn.  510,  8  L.  R.  A.  123, 
18  8.  W.  123. 

Placing  waterworks  which  have  been  con- 
structed by  a  mnniclpal  corponitlon  In  the 
bands  of  IndlTlduals  to  be  run  without  expense 
to  tbe  town  will  not  interrupt  tbe  running  of  a 
prescriptive  right  to  property  occupied  in  the 
construction  of  the  works.  Smith  v.  Lincoln, 
170  M.18B.  488,  49  N.  E.  743. 

A  municipality,  proceeding  under  a  statute 
antborizlng  It  to  grant  a  license  to  a  water  com- 
pany to  supply  water  to  the  city,  has  no  right 
to  acqnire  a  lot  for  the  purpose  oi  a  site  for  the 
waterworks  plant,  or  to  give  It  or  Its  use  to 
the  water  company.  Cain  v.  Wyoming,  104  111. 
App.  538. 

A  condition  In  a  deed  granting  land  to  a  city, 
that  It  shall  be  Improved,  dedicated,  and  forever 
Dsed  as  and  for  a  common  park  and  boulevard, 
and  for  no  other  purpose.  Is  broken  by  placing 
a  pumping  station,  consisting  of  a  building  con- 
taining a  steam  pump,  en^ne,  and  boiler  there- 
on. Howe  V.  Lowell.  171  Usss.  57B,  51  N.  E. 
586. 

Mere  nonuser  for  any  length  of  time,  short  of 
the  period  proscribed  by  tbe  statute  of  limita- 
tions, of  the  rl^ht  of  way  over  an  owner's  land, 
granted  a  water  company  for  the  purpose  at 
laying  its  water  pipes,  after  the  eame  has  been 
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selected  and  located  and  cleared  preparat<H7  to 
Mtaal  operations,  withottt  actually  intending 
an  ahandcinment,  will  not  defeat  tbe  company's 
right  to  occupy  and  ase  It  for  the  pnrposes  of 
the  grant,  where  no  time  for  occupation  and  use 
was  prescribed  In  tbe  grant.  McCue  v.  Belling- 
ham  Bay  Water  Co.  5  Wash.  156,  31  Pac  461. 

II.  PhtcAsm  or  eontfruetion  of  plaat. 

a.  Power  of  municipaUttf. 

Tbe  fact  that  a  city  has  power  to  secure  a 
water  supply  dues  not  imply  that  It  always  has 
power  to  purchase  or  construct  one  of  Its  own. 
The  limitation  of  Its  power  to  incur  debt  may 
'nterfere  with  such  a  course.  See  note  to 
OttumwB  V.  City  Water  Supply  Co.  (C.  C.  App. 
Sth  C.)  59  L.  R.  A.  604. 

The  terms  of  the  statute  may  be  such  as 
plainly  to  prohibit  the  purchase  or  construction 
of  a  plant,  and  existing  contracts  of  the  city 
may  preclude  further  action  until  they  expire. 

An  act  of  the  legislature  authorizing  cltlea  to 
provide  for  a  supply  of  water  for  the  purpose 
of  Qre  protection  and  for  the  nse  of  Its  inhab- 
itants by  the  erection  and  maintenance  of  a  sy  s- 
tem of  waterworks,  and  to  borrow  money  and 
levy  and  collect  a  general  tax  therefor,  and 
appropriate  money  for  the  same,  leaves  sncb 
cities  nnre.itrlcted  as  to  the  character  and  cost 
of  tbe  means  whereby  tbe  supply  of  water  shall 
be  provided,  and  authorizes  tbem  to  borrow 
money  for  that  purpose  to  the  extent  that  It 
shall  be  necessary  In  order  to  make  the  contem- 
plated Imorovement.  IXitton  v.  Aurora,  114  III. 
138,  28  N   K.  461. 

A  city  Is  not  authorized  to  purchase  a  water 
plant,  where,  by  the  terms  of  Its  charter,  the 
place  and  manner  of  constructing  one  are  defi- 
nitely stated.  Austin  v.  McOaii  (Tex.)  68  S. 
W.  791,  AUrmlng  (Tex.  Civ.  App.)  67  S.  W. 
192. 

The  sovereign  power  of  the  state  may  au- 
thorlzi?  a  municipal  corporation  to  purchase,  by 
money  raised  by  taxation  or  otherwise,  an  exist- 
ing wiiterworks  system  for  tbe  purpose  of  sup- 
plying water  for  Its  own  muolcipal  wants  and 
for  the  domestic  use  of  Its  inhabitants;  and,  if 
such  purchase  is  made  in  good  faith  for  tbene 
purposes,  the  constitutionality  of  the  i^isla- 
tlon  anthorlslng  such  purchase,  and  tbe  action 
therein,  Including  tbe  railing  of  money  by  tax- 
ation. Is  not  affected  by  the  fact  that  Inciden- 
tally to  these  main  purposes  In  tbe  purcbasing 
of  the  property  the  municipal  corporation  may 
be  compelled  to  carry  out  the  obligatiMi  of  tbe 
original  water  company  In  fumishing  water  for 
some  takers  outside  of  the  limits  of  tbe  par- 
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«8  a  rule  open  faucets  or  hydrantB  would 
not  be  allowed  under  a  meter  system  when 
water  was  not  needed.  We  apprehend  that 
if  the  charter  which  the  New  Jersey  court 
had  under  consideration  had  plainly  indi- 
-cated  that  conBumers  were  expected  to  take 
water  from  the  main  supply  pipe  at  their 
own  expense  and  under  such  regulations  and 
conditions  as  the  city  council  might,  in  its 
disereticm,  see  fit  to  adopt,  broad  powers 
being  given  to  prevent  waste,  to  preserve 
the  use  of  the  water  ^tem,  and  to  make 
and  enfor<»  needful  regulations  for  the  as- 
-certainment  of  the  amount  which  consumers 
of  water  should  pay  for  the  privilege  of 
drawing  water  from  the  water  main,  some 
-expressions  found  in  the  opinitm  would  not 
have  been  made. 

In  Spring  Valley  Watencorka  v.  Ban 
Francisco,  82  Cnl.  286,  6  L.  R.  A.  766,  22 


chasing  muDlclpalltr.  Mayo  t.  Dover  &  F.  Til- 
lage Fire  Co.  96  Me.  58fi.  63  Atl.  62. 

A  boroDgh  authorised  bj  statute  to  make  eer^ 
tain  water  work!  cannot  use  any  part  of  Jts 
funds  Id  paying  the  expense  of  the  application 
to  Parllameiit  (or  an  exten^on  of  Its  powers. 
Atty.  Gea.  v.  Plymouth,  1  Week.  Rep.  446. 

A  statute  authorising  a  dtj  counci)  to  pledge 
%  of  1  per  cent  of  Its  general  revenue  for  the 
payment  of  any  money  to  become  due  by  virtue 
of  the  terms  of  any  contract  made  by  said  city 
for  the  purchase  of  a  water  plant  confers  upon 
the  city  the  power  to  purchase  a  water  plant. 
Austin  V.  UcCall  (Tex.)  68  S.  W.  791,  Revers- 
ing (Tex.  Civ.  App.)  67  S.  W.  192. 

Water  commissioners  acting  under  a  statute 
Authorising  the  construction  of  a  system  of 
water  works,  and  empowering  ttaem  to  acquire 
the  rights,  privileges,  grants  and  properties  of 
an  existing  water  comipaiiy  not  possessing  an 
exelaidTe  privilege  If  It  becomes  necsBaary  tat 
any  «f  the  purposes  of  the  act,  are  not  thereby 
Imperatively  required  to  purchase  such  proper- 
ty. Warsaw  Waterworks  Co.  v,  Wanaw,  16 
App.  Dlv.  602,  44  N.  Y.  Supp.  876. 

A  statnte  autb(»rlslng  a  village  to  construct 
a  system  (A  waterworks  Is  not  uncoDstitutlonal 
In  falling  to  provide  for  the  purchase  of  an  ex- 
isting system  not  enjoying  an  exclusive  priv- 
ilege, where  the  Constltatltm  at  the  time  of  the 
•enactment  of  the  law  incorporating  the  com- 
pany provided  that  sucb  laws  might  be  from 
time  to  time  altered  or  repealed.  Ihid. 

An  ordinance  of  e  city  council  directing  the 
laying  of  a  water  pipe  Is  equivalent  to  an  aver- 
meat  that  the  necessity  for  laying  It  has  arisen 
tinder  a  statute  authorizing  the  laying  of  water 
mains  whenever  the  conndl  shall  declare  the 
laying  of  the  same  necessary.  Young  v.  St. 
Xouls,  47  Mo.  492. 

Where,  the  authority  given  to  a  town  to 
-purchase  waterworks  and  by  the  vote  of  the 
town  giving  that  right.  It  Is  contemplated  that 
the  acquisition  of  the  works  shall  be  for  the 
town  generally.  It  is  no  objection  to  such  pnr- 
•cbase  that  only  the  taxpayers  within  a  fire  dis- 
trict win  be  benefited  by  the  purchase,  as  It  will 
not  be  assumed  that  the  benefits  of  the  works 
will  not  be  extended  beyond  the  limits  of  the 
fire  district  as  rapidly  as  can  be  reasonably 
'done.  Peabody  v.  Westerly  Waterworks,  20  B.  I. 
176,  87  Atl.  807. 

That  the  coet  of  a  system  of  waterworics  snp- 
vUed  by  an  artesian  well  may  not  be  known  Jn 
advance,  or  that  the  effert  to  secure  water  In 
that  way  may  prove  a  failure.  Is  no  argument 
against  the  people  and  council  M  a  municipality 
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Fac  910,  1046,  another  case  ref^ed  to  by 
oounael,  the  question  decided  was  this:  Is 
a  requirement  in  an  (Hilinance  that  tha 
party  furnishing  water  shall  be  at  the  ex- 
pense of  the  meter  to  meiuiure  the  water, 
and  shall  charge  only  for  water  actually 
used  as  indicated  Iiy  the  meter,  a  reasonable 
regulation,  there  being  nothing  in  the  or- 
ganic law  of  the  water  company  inconsistent 
therewith;  Whcthw  a  requirement  that 
consumers  shall  furnish  meters  at  their  own 
expoise  as  a  condition  of  enjoying  the  water 
service,  under  charter  r^ulations  such  aa 
govern  the  case  before  ua,  was  not  involved. 
The  language  of  the  opinion,  "The  expense 
of  water  meters  could  not  be  imposed  upon 
the  consumer,"  must  be  taken  with  refer- 
ence to  what  was  under  discussion  in  the 
cnse.  True,  State,  Red  Star  Line  8.  8.  Co., 
Prosecutors,  v,  Jersey  City  was  cited,  but 

adopting  such  a  system  of  waterworks.  Taylor 
V.  McFadden,  84  Iowa,  262,  60  N.  W.  1070. 

Oeneral  acta  anthorislog  cities,  villages,  etc, 
to  construct  waterworks  and  to  levy  and  collect 
taxes  therefor  may  be  regarded  as  repealing  the 
limitation  of  the  taxing  power  of  a  dty  under 
Its  special  charter  granted  prior  to  the  passage 
of  the  acts  referred  to.  Cnlbertaoo  v.  Pulton, 
127  III.  30,  18  N.  B.  781. 

An  Injunction  will  be  granted  to  restrain  the 
purchase  of  waterworks  by  a  city  council  to 
whose  discretion  such  purchase  Is  left  by  the 
charter,  where  the  price  Is  grossly  excessive, 
and  the  works  Inadequate  to  the  needs  of  the 
municipality.  Avery  v.  Job,  25  Or.  612,  89 
Fac  298. 

In  an  action  against  a  municipality  to  recover 
on  a  contract  for  the  boring  of  an  artesian  well. 
It  cannot  be  set  up  as  a  defense  that  the  authot^ 
Itlea  should  not  have  Incurred  the  expense  of  an 
artesian  well,  but  should  have  contented  them- 
selves with  the  cheaper  modes  of  accomplishing 
the  object.    Livingston  v.  Pippin,  31  Ala.  642. 

Where  the  statute  giving  water  commission- 
ers of  a  city  power  to  contract  for  a  water  sup- 
ply limits  the  amount  to  be  expended,  no  recov- 
ery can  be  had  on  a  contract  for  work  done 
beyond  the  amount  eo  limited.  Elngsley  v. 
Brooklyn,  78  N.  Y.  20O. 

Where  water  commlsskiners  of  a  town  are,  by 
a  vote  of  the  people  under  a  statute,  limited  to 
an  expenditure  of  a  certain  sum  for  waterworks, 
they  will  be  enjoined  from  making  any  expendi- 
tures In  excess  of  that  sum.  Famaworth  v. 
Pawtucket,  13  B.  I.  83. 

The  fact  that  the  building  of  waterworks  by 
a  city  having  the  statutory  authority  so  to  do 
will  Increase  the  municipal  Indebtedness  and 
Impose  additional  taxation  upon  the  citizens 
becaiKe  It  will  still  be  obliged  to  continue  pay- 
ing water  rents  to  a  private  company  supplying 
It  with  water  under  an  unexpired  franchise.  Is 
no  objection  to  the  sale  of  bonds  and  the  erec- 
tion of  the  plant  with  which  the  courts  are  con- 
cerned, but  Is  a  matter  within  the  discretion  of 
the  municipal  authorities.  Thomas  v.  Grand 
Junction,  13  Colo.  App.  80,  66  Pac.  666. 

Under  act  R.  I.  gen.  assem.  B^y  26,  1897, 
which  expressly  authorises  the  Westerly  Water- 
wnrks  Company  to  sell,  and  the  town  of  West- 
erly to  purchase,  all  the  property  of  the  water- 
works, whether  situated  within  or  without  the 
'State,  It  Is  no  objection  to  the  purchase  by  the 
.town  of  the  ponton  of  the  waterworks  in  the 
state  of  Connecticut,  that  the  right  granted  by 
that  stitte  to  the  waterworks  company  to  con- 
struct a  portion  of  Its  plant  in  the  state  was 
merely  a  revocable  license ;  since  It  will  not  be 
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we  do  not  see  thai  it  has  anything  to  do 
with  the  point  under  discussion.  In  any 
event,  the  delegated  power  exercised  in  pass- 
ing the  ordinance  there  under  disoussioa 
was  dissimilar  in  many  material  particu- 
lars to  that  involved  in  this  case.  The 
question  was  whether  the  company  might 
be  compelled  to  bear  the  burden  of  putting 
in  meters,  not  whether  consumers  might  fa^ 
compelled  to  bear  such  buHen. 

We  find  the  general  subject  of  whether  a 
consumer  of  water  can  be  required  to  meas- 
ure what  he  takes  from  the  public  supply 
through  a  meter  provided  at  his  own  ex- 
pense, the  corporation  being  authorized  to 
charge  meter  rates,  and  its  ^stem  contem- 
plating mere  permission  to  consumers  to 
take  water  from  its  water  mains,  as  in  this 
case,  was  discussed  at  considerable  length 
in  Sheffield  Watencorkt  Co.  v.  Bingham, 

assumed  that  the  legislature  of  Connecticut  will 
revoke  the  license  because  of  the  change  of 
owQersblp  of  the  waterworks, — especially  where 
the  charter  of  the  water  company  makes  ex- 
press proTialon  for  the  sale  of  the  waterworks 
to  the  town,  as  It  will  not  be  r^rded  as  Im- 
probable that  the  legislature  of  Connecticut 
knew  of  that  provision  at  the  time  the  license 
was  granted.  Feabody  v.  Westerly  Waterwoiks, 
20  B.  t.  176,  37  Atl.  807. 

Proceedings  for  the  Insaguratlon  of  a  water 
system  Instituted  under  a  statute  are  entitled 
to  be  carried  to  a  final  conclusion  notwlthstsnd- 
Ing  Its  repeal.  Champlain  r.  McCrea,  166  N. 
Y.  264,  59  N.  B.  83. 

Additions  to  existing  wsterworks  system  are 
within  the  terms  of  a  charter  provision  reqolr- 
Ing  all  local  improvements,  the  funds  for  the 
payment  of  which  are  to  be  derived  from  asaese- 
neats  upon  the  property  benefited,  "aod  such 
Improvements  as  the  city  council  shall  by  ordi- 
nance prescribe,"  to  be  made  by  contract  let  to 
the  lowest  bidder.  Moran  t.  Thompson,  20 
Wash.  52S,  56  Pac.  29. 

Where  a  city  has  the  power,  under  Its  charter, 
to  constrnct  a  system  of  waterworks.  It  Is  not 
necessary  that  Its  council,  before  entering  Into 
a  contract  with  reference  to  It,  shall  pass  an 
ordlnsnce  authorising  the  wnta  to  be  con- 
structed,  or  the  contract  to  be  toads,  when  the 
charter  does  not  require  It.  National  Tnbe- 
Works  Co.  V.  Chamberlain,  S  Dak.  54,  37  N.  W. 
761. 

Water  commissioners  of  a  city  csn  let  out 
work  for  the  constnictioD  of  works  necessary 

for  the  water  supply  only  In  the  manner  pre- 
scribed by  staitute.  Dickinson  v.  Poughkeepsle, 
76  N.  X.  66,  Affirming  7  Hun,  2,  where  It  was 
held  that  a  board  of  water  commissioners  hav- 
ing power  to  let  contracts  for  work  after  pub- 
lishing for  proposals  for  the  work  for  two 
weeks,  and  by  giving  the  contract  to  the  lowest 
Mdder,  has  no  authority,  after  the  bids  have 
been  opened,  to  alter  the  contract  materially  by 
adding  a  clause  thereto  and  then  awarding  the 
contract  to  one  of  the  original  bidders  without 
new  advertisements  or  proposals. 

b.  Contract  to  purchase. 

1.  Ik  general. 

Where  a  water  company  agrees  that  at  a  cer- 
tain time  the  municipality  may  take  over  its 
rights  and  works  at  an  sppralssl  to  be  fixed  In 
H  certain  way,  said  appraisal  to  be  the  same  at 
which  the  municipality  "shall  have  the  right  to 
buy  said  rights  and  works,  and  for  which  said 
company  agrees  to  sell  said  municipality  the 
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L.  R.  25  Ch.  T)iv.  443.  The  conclusion 
reached  was  that  it  was  competent  for  a 
water  company,  under  the  circumstanceB- 
suggested,  to  impose  upon  the  consumer  the 
burden  of  proviaing  at  his  own  expense  hia 
water  meter.  The  reasoning  leading  to  such 
conclusion  may  well  be  adopted  here.  We 
quote  from  the  opinioa:  "The  Sheffield 
company  are  bound  to  put  mains  down  in 
thn  streets.  The^  are  bound  to  keep  those 
mains  charged  with  water  at  high  pressure 
now,  and,  having  done  that,  every  house- 
holder in  Sheffield  is  free,  cither  to  make 
use  of  the  water  ic  that  main,  or  to  decline 
to  make  use  of  it,  as  he  pleases.  If  he  de- 
sires to  make  use  of  it,  be  himself  makes 
the  communications  between  Ms  own  houne 
and  the  main,  subject,  of  course,  to  all 
proper  provisions  for  tokii^  care  ttutt  he 
docs  no  injury  to  the  waterworks  company 

works  and  rights,"  the  munldpalfty  need  not 
bind  Itself  to  take  the  works  at  the  appraised 
value  until -after  the  appraisal  Is  made,  al- 
thou^  the  company  Is  bound  to  sell  at  the  valu» 
when  It  Is  ascertained  If  the  municipality  elects 
to  take  the  property.  Farmlngton  v.  Farming- 
ton  Water  Co.  93  Me.  192,  44  Atl.  609. 

Stein  Y.  McGrath,  128  Ala.  176,  30  So.  792, 
follows  Mobile  V.  Stein,  54  Ala.  23,  to  the  effect 
that  where  a  municipal  corporattcm.  In  granting 
a  rlj^t  to  erect  a  wateG  plant,  reserves  only  a 
right  to  purchase  at  a  certain  time,  no  rights 
vest  in  it  unless  the  option  to  purchase  Is  ex- 
ercised. 

A  town  under  contract  to  buy  a  complete  sys- 
tem of  waterworks  from  s  company  fnniislklne 
it  with  water  cannot  cmnplsln  that  such'  plant 

Is  Incomplete  on  account  of  Its  furnishing  water 
from  its  reservoirs  to  another  town,  when  there 
la  a  supply  much  beyond  its  needs,  and  ample 
for  the  other  town  also.  Bristol  v.  Bristol  '& 
W.  Waterworks  (R.  I.)  40  Atl.  974. 

After  a  town  has  once  voted  to  purchase  the 
plant  of  a  water-supply  company  the  contract 
Is  complete,  so  that  It  cannot  be  rescinded  by  a 
subsequent  vote  to  the  on>oslte  effect  Brain- 
tree  Water  Supply  Co.  v.  Bralntree,  146  Mass. 
482,  16  N.  K.  420. 

A  contract  for  the  purchase  of  a  water  plant 
from  a  corporation  some  of  whose  directors  are 
members  of  the  common  council  which  made  the 
contract,  is  voidable.  State,  Stroud,  Prosecu- 
tor, V.  Consumers'  Water  Co.  66  N.  J.  L.  422, 
28  Atl.  578. 

The  objection  that  a  town  has  not  power  to 
purchase  waterworks  cannot  be  made  by  the 
owner  of  the  works  In  order  to  defeat  Its  con- 
tract with  the  town  for  the  sale  thereof.  Bris- 
tol V.  Bristol  &  W.  Waterworks,  10  R.  I.  413, 
32  h.  R.  A.  740,  34  Atl.  859. 

The  vendor  of  waterworks  of  a  city,  who  has 
accepted  Its  bonds  in  payment  therefor,  cannot 
rescind  the  contract  and  ask  for  a  restoration 
of  property  on  the  ground  that  the  Issue  of 
bonds  was  Invalid,  where  the  city  has  not  de- 
nied Its  obligation  to  pay  them,  and  does  not 
propose  to  repudiate  them.  Sala  v.  New  Or- 
leans, 2  Woods,  188,  Fed.  Cas.  No.  12,246. 

'The  disability  of  a  city,  under  Its  charter  sutf 
acts  of  the  legislature,  to  take  title  to  water- 
works cannot,  If  It  has  paid  for  the  property,  be 
set  up  by  the  waterworks  company  to  defeat  a 
purchase  by  the  city,  under  a  statutory  provi- 
sion that  the  ctty  shall  purchase  If  the  grant  be 
not  renewed  when  the  franchise  expires.  Na- 
tional Waterworks  Co.  v.  Kansas  City,  27  L.  R. 
A.  827,  10  C.  C.  A.  658.  27  U.  8.  App.  165.  62 
Fed.  853. 
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in  making  the  connection ;  and  subject,  also, 
to  this,  that  the  connections  must  be  prop- 
erly made,  so  as  not  to  abstract  more  water 
than  he  ia  entitled  to  take,«and  not  to  do 
any  injury  of  any  sort  or  description  to  the 
waterworks  company." 

The  court,  by  Justice  Pearsfm,  further 
miewing  the  position  taken, — that  the 
water  company,  not  the  consumer,  should 
furnish  ihe  meter;  that  if  it  charged  meter 
rates  it  should  measure  the  water  at  its  own 
expense  the  same  as  a  merchant  in  selling 
tea  to  his  customer  weighs  the  same  out  of 
his  stock, — said,  in  substance:  The  argu- 
menb.  is  fallacious  because,  strictly  speak- 
ing, the  company  does  not  furnish  the  water 
as  a  merchant  furnishes  tea.  It  provides 
a  supply  of  water  under  pressure  under 
such  conditions  that  the  consumer  can, 
under  its  regulations,  if  be  sees  fit,  c(mnect 

That  a  water  company  has  elected  to  sell  Its 
property  to  a  city  In  conformity  wltb  the  terms 
of  a  state  statute,  and  that  commissioners  to 
appraise  the  value  of  the  prt^rty  have  been 
appointed  and  have  made  their  report,  do  not 
prpdade  the  company  from  thereafter  duId- 
talnlng  a  bill  to  CMitest  the  oonstltutlonsUty  of 
the  statute.  Newbnryport  Water  Co.  v.  New- 
btiryport,  85  Fed.  723. 

Waiver  of  the  right  to  fMfeit  frencbUea  of  a 
water  company  whose  property  a  mmilclpai  cor- 
poratlra  baa  the  option  to  ftcqnlre,  tor  neglect 
to  keep  accurate  accounts  of  the  cost  of  con- 
struction as  required  by  the  ordinance  granting 
permission  to  erect  and  operate  the  works,  so 
that  the  rl^ts  of  the  municipality  are  preju- 
diced, Is  affected  by  long  delay  In  moving  tor 
forfeiture,  accompanied  by  active  compulsion 
upon  the  company  as  to  extension  and  opera- 
tliMi  of  the  work.  State  ca  rel.  Atty.  Gen.  v. 
Janesvllle  Water  Co.  92  Wis.  496,  32  L.  R.  A. 
S91,  66  K.  W.  512. 

A  city  upon  purchase  of  the  plant  of  a  water- 
works compfAiy,  encumbered  with  Hens  to  the 
fiatlsfactlon  of  which  the  city  Is  entitled  to 
have  the  purchase  money  applied,  will  not  be 
required  to  pay  the  amoimt  without  protection 
from  the  claims  of  possible  Hen  holders,  and  « 
commissioner  will  be  appointed  by  the  court  to 
act  with  the  agent  of  the  company  to  see  that 
Iten  holders  are  paid,  and  proper  releases  are 
given.     National  Waterworks  v.  Kansas  City, 

60  Fed.  681. 

A  waterwoAs  company  directed  by  decree  to 
convey  Its  plant  to  a  city  will  bo  required,  where 
Us  system  Inelades  a  supply  station  from  which 
it  Is  supplying  another  city  with  water  under  a 
contract  for  a  cootlouous  supply,  to  give  se- 
cnrity  for  the  supply  of  such  tits  from  Inde- 
pendent sources  as  a  condltltn  of  the  acc^t- 
anee  of  the  conveyance.  JMd. 

A  contract  between  a  town  and  a  waterworks 
company  for  the  purchase  by  the  town  of  the 
waterworks  at  a  price  to  be  mutually  agreed 
upon,  or,  on  failure  to  agree,  to  be  fixed  by  arbi- 
trators, will  be  enforced  by  the  court  If  the 
waterworks  company  refuses  to  agree  or  to 
appoint  arbitrators,  where  the  agreement  to  pur- 
chase Is  merely  a  part  ot  another  more  exten- 
sive ecmtract  onder  which  the  parties  have 
Incurred  obligations  so  that  they  cannot  be 
placed  in  atatu  quo.  Bristol  v.  Bristol  &  W. 
Waterworks,  19  B.  I.  413,  32  L.  B.  A.  740,  84 
Atl.  358. 

Upon  a  bill  In  equity  to  enforce  the  perform- 
ance of  a  contract  to  convey  waterworks  to  a 
city  at  a  price  to  be  agreed  t>etween  the  owner 
of  the  waterworks  and  the  city,  or  by  arbltra- 
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an  appliance  of  his  own  therewith  and  take 
water  therefrom.  In  other  words,  the  com- 
pany furni&hes  the  opportunity  outside  of. 
the  consumer's  property  line,  at  its  water 
main,  for  him  to  supply  himself  with  water. 
He  takes  it.  He  is  granted  the  right  to., 
take  it  under  certain  conditions.  The  com- 
pany, from  the  necessities  of  the  situation 
cannot  know  when  he  takes  it.  He  is  the- 
only  person  in  a  position  to  measure  the 
water,  since  he  takes  it  whenever  he  likes 
and  in  whatever  quantities  he  likes,  under 
such  conditions  as  may  he  prescribed  to  pre- 
vent his  conduct  from  interfering  with 
others  enjoying  the  same  opportunity.  The- 
company  is  entitled  to  have  the  measure- 
ment of  what  he  takes  made  by  him  and  io. 
such  a  way  that  it  will  be  reasonably  pro- 
tected from  false  measurements  or  reports. 
By  the  automatic  method  invoMng  tlw  use- 
tors  to  be  appointed  by  the  parties,  the  owner 
of  the  waterworlu,  as  defendant,  cannot  object 
that  no  arbitrator  was  appointed  by  the  city, 
where  It  appears  that  defendant  expressly  noti- 
fied the  city  that  be  refused  to  appoint  an  arbi- 
trator. /Md. 

A  person  to  whom  a  city  has  granted  the 
exclusive  right  to  maintain  waterworks,  the  city' 
reserving  the  right  to  purchase  the  works,  Is 
not  a  necessary  or  proper  party  to  a  bill  to- 
compel  a  conveyance  to  the  city,  where  it  ap- 
pears that  before  the  beginning  of  the  snlt  he 
had  conveyed  all  bis  Interest  In  the  waterworks^ 
Ihid. 

A  water  compony  Is  entitled  to  an  Injonctlon 
restraining  a  municipality  from  using  Ita  mu- 
nicipal power  to  take  forcible  possession  ot 
waterworks,  to  the  poasesalon  of  wblch  It  la 
not  entitled  because  of  failure  to  pay  for  Im- 
provements made  by  the  company  under  a  con- 
tract requiring  such  payment  as  a  condition  of 
the  city's  right  of  possession,  where  the  city's 
present  Inability  to  pay  is  apparent,  and  there 
Is  no  method  by  wblch  the  water  company  can 
compel  payment  within  a  reasonable  time.  Lo» 
Angeles  v.  Los  Angclee  City  Water  Co.  124  Cal. 
368,  67  Pac.  210,  671. 

A  water  company  which.  In  order  to  avoid 
municipal  competition,  had  sold  Its  property  to 
the  city  nnder  a  state  statnte  providing  there- 
for, and  which  allows  no  compensation  for  the 
value  of  Its  franchises  or  on  account  of  Its 
futore  earning  capacity  or  good  will.  Is  deprived 
ot  Its  property  wtttaoot  due  process  of  law  or 
Just  compensation,  In  violation  of  the  14th 
Amendment  of  the  Dnlted  States  Constitution. 
Sewburyport  Water  Co.  v.  Newborypoit,  85 
Fed.  723. 

Bat  a  water  company  does  not  sell  Its  workn- 
to  a  city  under  such  compulsion  as  amounts  to 
duress,  thereby  making  the  sale  Involuntary  and 
In  effect  a  taking  ot  Its  property  without  com- 
pensation la  violation  of  the  14th  Amendment 
to  the  United  States  Constitution,  where,  by 
statute,  the  city  was  authorized  to  construct  a 
plant  of  Its  own,  but  was  first  required  to  vote 
whether  It  would  do  so  and  whether  It  would 
purchase  the  works  <^  the  existing  con^any, 
and,  after  detei'mlnlng  to  supply  Itself,  but  not 
to  purchftse  such  works,  a  statute  was  passed 
obliging  the  city  to  purchase  such  existing  plant 
If  It  was  for  sale,  and,  In  case  of  inability  to 
agree  upon  the  terms,  directing  the  appoint- 
ment of  appraisers  to  ascertain  the  fair  value 
ot  the  property  "tor  the  purpose  of  Its  use  by 
the  city,"  and  without  enhancement  on  account 
of  future  earning  capacity  or  good  will,  or  on 
account  of  the  franchise  of  the  company.  New* 
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-of  the  meter,  that  ia  aoeompliBhed.  The 
wiuumer  measures  the  water  iiy  the  act  of 
taking  it.  and  informs  the  company  of  the 
result  1^  exhibiting  to  it  the  renter,  which 
it  can  see  only  by  his  permission  to  come 
upon  bis  premises  for  that  purpose.  The 
burden  of  the  expense  thereof  is  legitimately 
-cast  upon  the  consumer  as  a  condition  of 
his  enjoying  the  privilege  of  taking  water 
from  the  source  of  supply  at  his  disposal. 

A  contrary-  view  is  favored  in  an  article 
•found  in  27  Am.  L.  Reg.  N.  S.  277-283, 
reference  being  there  made  to  Sheffield 
Waterworks  Co.  v.  Carter,  L.  R.  8  Q.  B.  Div. 
632,  which  is  not  entirely  without  warrant, 
there  being  soinc  language  used  in  the 
opinion  in  that  case  and  in  the  nyllabuB 
-thereto  inconsistent  with  what  was  decided 
in  the  later  case.  But  Justice  Pearson,  in 
writing  the  later  opinion,  reviewed  at  lei^h 

'bntyport  Water  Co.  v.  Newbnrrport,  108  Fed. 
584. 

When  a  contract  tor  the  conatmctlon  of  a 
waterworks  srstem  contained  a  proTlrion  allow- 
ing cbanges  and  additions  as  tbe  work  pro- 
gressed, and  tbe  value  of  the  materlaJ,  labor, 
and  plant  furnished  was  fonnd  to  be  much  less 
than  tbe  contract  price,  tbe  cmitractors  may  re- 
cover for  extra  material  furnished  at  the  In- 
stance of  the  city,  althoogh  no  provision  was 

■made  bj  tbe  levy  of  a  tax  to  pay  tbe.  Interest 
and  create  a  sinking  fond  to  (Useharge  neb 

•debt  Sherman  v.  Connor  <Tcx.)  72  S.  W.  238. 
Tbe  measnre  of  damage  In  a  suit  by  a  city 

-against  a  contractor  tor  tbe  fallare  to  complete 
a  water  system  according  to  contract  Is  the  dif- 
ference between  the  cratract  price  pins  extra 

-material  furnlahed  by  the  contractor  and  the 
amount  necessarily  expended  by  the  dty  to  com- 

■plete  tbe  contract,  added  to  the  amount  paid  to 
the  contractor  on  the  coatract.  Ittd. 

2.  OompenwMon. 

When  a  waterworks  plant  Is  appraised  for 

.purchase  by  a  monlclpsl  corporation,  tbe  qaes- 
itlon  to  be  answered  la,  Wbat  Is  tbe  market 
value  of  tbe  plant  including  Its  franchises, — not 
■Its  value  to  the  municipality  or  to  tbe  water- 
works company,  but  Its  valne  In  view  of  all  tbe 
purposes  to  whlcb  It  Is  naturally  adapted?  so 
that,  wben  a  municipal  corporation  has  re- 
served from  the  grant  of  a  waterworks  (ran- 
cblse  tbe  right  to  purchase  the  plant  at  the  end 
-of  any  five-years  period,  and  the  right  of  going 
Into  tbe  business  of  snpplylng  water  to  Itself 
and  its  Inhabitants,  the  waterworks  company 
ban  no  data  for  any  forecaat  of  any  future  busi- 
ness whatever,  even  with  individual  Inbablt- 
asits ;  end  an  award  of  substantial  damages, 
based  on  deprivation  of  such  baslness,  would 
have  no  foundation  on  either  tacts  or  probabili- 
ties. Re  White  Plains  Water  Comrs.  71  App, 
mv.  544,  76  N.  Y.  Supp.  11. 

Tbe  actual  cost  of  a  water  plant  to  a  corpo- 
ration  having  a  franchise  to  construct  It,  wblcb 
a  municipal  corporation  Is  required  by  statute 
to  pay  for  the  plant  In  order  to  acquire  title  to 
It,  is  the  nctual  coet  to  the  water  company  with- 
out any  allowance  of  profit  to  it,  where  It,  be- 
fore acquiring  any  funds  with  which  to  con- 
-struct  the  plant,  contracted  for  its  conatnictlon 
by  an  Individual,  who  was  to  be  paid  the  cost 
of  the  work  when  it  was  completed,  and  to 
whom,  or  to  tbe  one  wbs  advanced  tbe  money, 
the  corporation  owes  the  entire  contract  price. 
Falmouth  v.  Falmouth  Water  Co.  180  Moss. 
:i25,  62  N.  E.  255. 

Under  a  statute  authorising  a  water  board 
41  L.  R.  A. 


and  critically  analyzed  all  that  was  said'on 
the  subject  in  the  former  case,  and  con- 
cluded that  it  did  not  decide  the  point 
which  was  th^  precise  one  at  issne  in  the 
case  before  him.  He  said :  "I  can  only  say, 
having  giveu  a  good  deal  of  attention  to 
this  case,  that  I  believe  the  learned  judges 
who  decided  that  cane  would  think  I  was 
erring  very  greatly  indeed,  and  enlarging 
them  with  something  they  never  intendra  to 
do,  if  I  were  to  come  to  the  concdusitHi  that 
they  had  any  notion  of  deciding  the  ques- 
tion which  is  before  me  to-day.'° 

A  point  is  made  that  the  meter  require- 
ment in  the  ordinance  fatally  discriminates 
againtft  consumers  using  large  service  pipes, 
in  that  it  imposes  upon  them  the  burden  of 
procuring  a  meter,  while  it  leaves  iiie  mat- 
ter of  using  a  meter  by  others  optional.  We 
are  unable  to  say  that,  as  a  matter  of  law, 

to  furnish  a  supply  of  water  In  districts  outly- 
ing Its  own,  and  empowering  tb«  sanitary  an- 
thoritles  of  such  ontlylng  districts  to  purchase 
of  the  water  board  waiterwoite  constructed  in 

the  district,  tbe  price  to  be  fixed  by  arbitration, 
such  price  must  be  the  reasonable  value  of  the 
works ;  but  no  compensation  can  be  allowed  for 
the  loss  of  tbe  right  of  supplying  water  within 
tbe  district.  Klrkleatbam  Local  Board  v.  Stock- 
ton tt  H.  Woter  Board  [18931  1  Q.  B.  875,  63 
L.  3.  Q.  B.  N.  8.  180,  4  Reports.  194,  67  L.  T. 
N.  3.  811,  57  J.  P.  421. 

"Tbe  fair  and  equitable  value"  which  by 
statute  and  ordinance  a  city  Is  to  pay  for  water- 
works on  the  expiration  of  a  franchise  la  not 
the  amount  on  which  the  Income  or  earnings 
would  pay  Interest ;  neither  Is  It  merely  the 
original  cost  ot  construction,  nor  the  cost  of  re- 
production ;  but  it  Includes.  In  addition  to  tbe 
cost  of  reproduction,  tbe  additional  value  cre- 
ated by  tbe  fact  ot  connection  with  baUdlnga 
and  of  the  actual  operation  of  tlie  plant.  Na- 
tional Waterworks  Co.  v.  Kansas  City,  27  L.  R. 
A.  827,  10  C.  C.  A.  658,  27  U.  &  App.  165, 
62  Fed.  858. 

In  determining  the  price  to  be  paid  by  the 
city  to  a  waterworks  company  for  the  purchase 
of  Its  property,  evidence  of  past  earnings  Is 
rightly  excluded  when  the  company  had  no  com- 
petitor. An  allowance  on  the  ground  that  the 
plant  is  a  going  concern  Is  Justifiable,  and  the 
value  of  the  property  at  tbe  date  of  its  transfer 
to  the  city,  adding  Interest  to  the  date  of  pay- 
ment. Is  a  proper  basis  ffiC  valuation.  Olouceater 
Water  Supply  Co.  v.  Gloucester,  179  Mass.  883, 
60  N.  E.  977. 

Where  a  water  company  bos  the  right  to  ac- 
quire land  or  water  rights  by  purchase.  It  may 
also  purchsse  and  hold  a  mill  privilege  of  dam- 
ming waters  and  flooding  a  meadow,  although 
the  running  of  a  mill  Is  beyond  Its  charter 
powers.  Ibid. 

So,  where,  upon  a  transfer  of  the  property  of 
the  water  company  to  tbe  dty,  the  city  objected 
to  paying  for  said  mill  privilege  on  the  grounds 
that  the  waters  of  the  pond  were  not  In  actual 
use  wben  the  property  ef  the  water  company 
was  transferred  to  the  city,  that  the  mill  priv- 
ilege did  not  give  the  right  to  use  the  pond  as  a 
water  supply,  and  that  tbe  waters  oould  not  be 
so  used  without  acquiring  a  fee  In  tbe  bottom 
of  tbe  poud,— -It  was  held  that  the  mill  privilege 
was  of  value  as  a  step  towards  tbe  ownership  of 
the  poai  as  an  auxiliary  water  supply,  and  was 
tbe  property  of  tbe  water  company,  owned  and 
used  by  It,  ho  that  It  must  be  paid  for.  IMd. 

Under  statutory  aij^horlty  to  determine  tbe 
fair  valuation  of  a  water  plant  to  be  purchased 
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the  classiflcation  of  conaumers  thus  made 
is  unreasonable.  The  power  vested  in  the 
council  to  protect  the  use  of  the  waterworks 
Ib  discretionary  in  character  and  confmred 
in  broad  general  terms.  It  would  require 
a  very  plaiu  case  of  abuse  of  power  in  not 
giving  equal  opportunities  to  all  to  take 
water  under  like  conditions  and  circum- 
stances, to  warrant  the  court  in  interfering 
in  such  a  case  as  that  presented  by  the  ordi- 
nance in  question.  We  can  see  a  good  rea- 
son why  there  are  dangers  to  be  guarded 
against  where  water  ie  taken  from  a  water 
main  through  a  laree  service  pipe,  which, 
if  they  exist  at  all,  do  not  to  the  same 
extent  where  a  small  service  pipe  is  used. 
Hie  different  conditions  may,  and  probably 
do,  justify  the  classification  made  in  the 
ordinance. 

From  what  has  been  said,  that  part  of 

t>7  a  city  "without  enhancement  on  account  of 
futnre  earning  capucltr  or  good  will,  or  on  ac- 
count of  the  franchise  of  the  corporation,"  evi- 
dence of  past  net  carnlngv  1b  not  to  be  consid- 
ered. Newbaryport  Water  Co.  v.  Newboryport, 
168  Mass.  541.  47  N.  E.  683. 

In  estlmntlng  the  price  to  be  paid  by  a  town 
upon  the  exercise  of  its  option  to  buy  a  watflr> 
works  plant  of  a  company  to  whom  It  had 
granted  the  exclaslve  right  to  maintain  water 
pipes  In  tlie  streets  for  a  term  of  fifty  years, 
such  franchise  for  the  unexpired  term  must  be 
considered.  Bristol  v.  Bristol  *  W.  WatNS 
worlcs  (R.  I.)  49  Atl.  974. 

A  contract  by  wbicb  a  municipality  agrees  to 
pay  the  cost  and  expense  oil  hydrants,  and  of 
patting  them  In,  requires  It  to  pay  only  tbe 
actaal  sum  expended  in  putting  tbem  fn,  and 
not  s  reasonable  profit  to  the  water  company 
In  addition.  Bull  t.  Qulncy,  165  111.  671,  40 
N.  E.  1035. 

Where  waterworks  buildings  were  destroyed 
by  fire,  thereby  rendering  the  machinery  naeless, 
bat  not  destroylns  tbe  same,  tbe  taking  posses- 
sion by  tbe  municipal  corporation  of  the  lot 
upon  which  such  waterwoi^s  were  erected  by 
the  owners,  under  a  contract  with  such  corpora- 
tion, was  also  a  possession  of  tbe  machinery 
thereon  and  of  everything  else,  not  destroyed  by 
tbe  ftre,  appertaining  to  such  waterworks  sys- 
tem, so  as  to  render  such  corporatI<m  liable 
under  a  clause  in  its  contract  with  the  builders 
and  owners  of  such  waterworks  which  provided 
that.  In  case  such  waterworks  should  get  out 
of  repair,  and  so  remain  for  ninety  days,  so 
tbftt  tbe  town  was  not  supplied  with  water, 
th«i  the  officers  of  sacb  corporation  might  take 
possession  thereof  and  nse  and  occupy  the  same 
as  its  own,  becoming  liable  thereupon  for  the 
payment  to  the  owners  of  a  certain  amount 
over  and  above  the  money  already  advanced  by 
It  to  Buch  owners  under  the  terms  of  such  con- 
tract.    Pearl  v.  Nashville,  10  Yerg.  179. 

A  town  cannot  refuse  to  pay  more  than  tbe 
valne  of  property  authorized  by  Its  charter  to 
t>e  held  by  a  water  company  for  Its  plant,  if  it 
Is  in  fact  worth  more  than  that  sum.  West 
Springfield  v.  West  Springfield  Aqueduct  Co.  167 
Uass.  128,  44  N.  E.  1063. 

The  fact  that  a  water  company  has  conveyed 
waterworks  to  a  city,  and  no  longer  supplies  the 
dty  with  water,  does  not  relieve  the  city  from 
Its  Irrevocable  sgreement  to  pay  a  special  tax 
for  hydrant  rentals,  raised  for  tbe  purpose,  to 
a  trastee  of  bondholders  under  a  mortgage  on 
the  works  given  by  the  water  company,  such  tax 
to  be  applied  to  the  payment  of  Interest  and  Cor 
taking  up  and  paying  off  said  bonds.  Center- 
ei  L.  R.  A. 


the  ordinance  under  consideration  relating 
to  meters,  and  everything  in  it  except  the 
matter  of  fixing  rates,  were  proper  subjeets 
for  legislation  by  the  common  council  mde* 
pendently  of  tbe  board  of  public  works. 
The  requirement  for  meters  being  valid,  a 
schedule  of  rates  to  be  applied  to  meter 
measurements  was  necessary.  It  was  the' 
duty  of  the  board  of  public  works  to  take 
the  matter  in  hand  and,  by  a  proper  by-law, 
submit  its  conclusion  to  the  common  coun- 
cil for  approval.  Tliat  such  method  of  treat- 
ing the  matter  was  neoeasary  to  a  l^(al 
establishment  of  tbe  meter  rates,  we  have 
no  doubt.  But,  since  there  is  nothing  in- 
equitable that  we  can  see  in  the  rates  llxed 
by  the  ordinance,  and  it  was  the  duty  of 
the  board  to  adopt  a  by-law  on  the  subject, 
and  in  the  end  no  rates  could  have  been 
established  not  approved  by  tbe  conumm 

vllle  V.  Fidelia  Trust  ft  Guaranty  Co.  118  Vcd. 

332. 

Where,  under  a  statute  giving  a  municipal 
<:orporatlon  the  anthortty  to  purchase  the  plant 
of  a  water-supply  company.  It  Is  given  the  right 
to  maintain  pipes  In  the  street  and  to  collect 
toll,  and  the  water  company  ▼<riantarily  acts  In 
offering  Its  plant  for  sale,  no  allowance  sboalS 
be  made  to  It  for  Its  right  to  ley  such  pipe  and 
collect  tolls.  Newbnryport  Water  Co.  v.  New- 
buryport,  168  Uass.  641,  47  N.  E.  S33. 

Tbe  valne  of  connections  with  buildings, 
which  Is  to  be  added  to  the  cost  of  reproduction 
In  determining  the  presmt  valne  of  a  system  of 
waterworks  which  a  city  must  pay  therefor.  Is 
not  merely  the  cost  of  making  such  connections, 
since  they  are  not  compalsory,  bat  dependant 
upon  the  will  of  property  owners,  and  are  se- 
cured only  by  efforts  and  Inducements.  Na- 
tlonnl  Waterworks  Co.  v.  Kansas  City,  27  L.  B. 
A.  827,  10  C.  C.  A.  658,  27  U.  S.  App.  16S,  62 
li'ed.  853. 

c.  Pnwfsfoft  of  fund. 
1.  Bonding. 

A  city  authorized  to  contract  Cor  waterwotks 
has  power  to  make  necessary  and  proper  ar- 
rangements to  provide  for  paying  for  the  aame. 
Fergus  Falls  Water  Co.  v.  Fergus  Falls,  84  Ij. 
R.  A.  526,  65  Fed.  586. 

A  municipal  corporation  having  the  power  to 
borrow  money  for  tbe  omstmctlon  and  main- 
tenance of  waterworks  has  the  power  to  Issue 
bonds  therefor  as  a  necessary  Inddent.  Dntton 
T.  Aurora,  114  III.  138,  28  N.  B.  461. 

A  statute  which  antborises  a  dty  to  Issue 
bonds  Cor  the  purpose  of  erecting  waterworks 
implies  the  authority  to  sell  the  bonds.  Thomas 
v.  Grand  Junction,  13  Colo.  App.  80,  66  Pac. 
666. 

Power  to  Issne  bonds  Cor  the  construction  of 
waterworks  Implies  the  power  to  make  them 
negotiable.  Austin  v.  Nalle,  80  Tex.  620,  22 
S.  W.  668,  960. 

The  issue  of  bords  the  proceeds  of  which  are 
to  be  devoted  to  the  construction  of  water- 
works to  constitute  a  part  of  the  cltj''8  already 
existing  system  Is  authorized  by  a  statute  au- 
rhorlzlQg  tbe  pledge  of  tbe  city's  credit.  aCtei 
tbe  consent  of  the  people  has  been  obtained, 
"for  tbe  purpose  of  ronstructlng.  ouiintalnlng, 
and  operating  a  system  of  waterworks"  for  the 
city.  State  ex  rel.  Fremont  v.  Babcock,  26  Neb. 
500,  41  N.  W.  450. 

Under  the  Nebraska  statutes,  dtles  Of  the 
second  class  having  more  than  6,000  and  less 
than  26,000  InhaUtsnts  may  Issue  >x>ads  for  the 
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council, — no  other  rates  than  the  ones  which 
the  council  adopted  unless  they  oons^ted, — 
there  is  nothing  in  the  ordinance  infliotlng 
any  real  injury  upon  tiie  rdator. .  At  men 
there  i?  a  fntal  iri-egular!ty,  from  a  legal 
standpoint,  in  doing  that  which  might  have 
been  done  legally  by  observing  strictly  the 
charter  method.  From  the  standpoint  of 
equity, — that  occupied  by  the  court  in  grant- 
ing or  denying  the  use  of  a  discretionary 
writ, — relator  is  not  injured  at  all  by  the 
ordinance  complained  of.  As  regards  any 
pecuniary  injury  that  could  in  any  event 
nave  been  inflicted  upon  Itim,  it  is  believed 
that  it  would  be  trifling  as  compared  with 
the  disturbance  of  public  affairs  which 
would  result  from  allowing  every  individual 
member  of  a  city  community,  upon  every 
trilling  pretext  involving  the  validity  of  an 
ordinance,  to  force  it  to  defend  its  jurisdic- 
tion befoi-e  the  courts  upon  a  common-law 


writ  of  certiorari.  After  careful  considera- 
tion of  the  matter  we  have  concluded  that 
it  is  an  abuse  of  judicial  diBcretion  to  allow 
the  writ  of  certiorari  in  sudi  a  ease  as  ia 
here  presented.  The  mischief  that  nu^ht 
result  from  a  rule  permitting  every  individ- 
ual, not  smarting  under  any  substantial  in< 
jury,  nor  any  not  remediable  by  ordinary- 
methods,  to  make  the  court,  in  effect,  a 
sort  of  upper  house,  to  review  all  jurisdic- 
tional matters  in  municipal  legislation,  in> 
voh'ing  matters  not  of  a  really  prejn^cial 
character,  is  very  great.  The  law  is  well 
settled  that  a  suitor  has  no  absolute  right 
to  a  remedy  by  common-law  writ  of  certio- 
rari. When  to  permit  and  when  to  deny 
the  use  of  it  rests  in  the  pound  discretion 
of  the  court.  Even  on  appeal  to  this  court, 
after  the  lower  house  has  been  allowed  such' 
use,  it  is  proper,  where  its  action  seems 
plainly  wrong,  upon  a  reversal  of  the  judg- 


purpose  ol  constructing,  maintaining,  and  oper- 
ating a  Bfstem  of  n'aterworks ;  but  the  autbor- 
Ity  to  do  so  must  be  conferred  upon  die  ofDciirs 
of  t&e  city  br  a  majority  vote  of  the  people  at 
an  election  beld  for  tbat  purpose,  and  of  which 
fonr  weeks'  notice  must  I>e  given  by  publication 
in  a  newspaper  published  In  the  ooun^  In  which 
Biicta  city  la  locAted.  Ibid. 

Bonds  of  a  water  company,  although  deliv- 
ered In  pledge,  are  IsBued  within  the  meaning 
of  a  Btatate  providing  tbat  no  corporation  shell 
Issue  bonds  except  for  money  actually  recelred 
by  It  equal  to  75  per  cent  of  the  par  value 
thereof ;  and,  when  pat  forth  In  violation  of  tbe 
Btatate,  are  void  thereunder.  National  Foun- 
dry ft  Pipe  Works  v.  Oconto  Water  Co.  S2 
Fed.  29. 

Where  'a  city  has  power,  under  Its  charter, 
to  Issue  bonds  for  the  purpose  of  erectfug  city 
waterworks,  a  court  will  not  Interfere  on  the 
ground  tbat  tbe  proposed  waterworks  are 
greater  than  the  present  needs  of  the  city  de- 
mand, unless  there  Is  an  undoubted  excess  of 
authority  and  the  abuse  of  tbe  discretlcm  of  the 
city  coundl  Is  palpable;  and  In  such  a  caae 
tbe  proposed  constructions  must  speak  for  tbem- 
selvea,  and  an  Inquiry  will  not  be  made  from 
other  sources  as  to  the  hidden  motives  of  the 
city  council.  Austin  v.  Nalle,  86  Tex.  620,  22  S. 
W.  668.  000. 

A  municipal  corporation  has  tbe  power,  under 
a  statute  aatborlslng  It  to  Issue  all  such  bonds 
as  In  Its  Judgment  may  be  necMsary  to  con- 
struct a  waterworks  system,  to  issue  bonds  for 
the  amount  approximating  the  amount  of  the 
IndebtednpsB  already  incurred  and  to  be  In- 
cuired  In  constnicthfg  and  completing  Its  water- 
works system ;  and  It  Is  no  objection  tbat  tbe 
bcmds  are  made  to  bear  10  per  cent  Interest, 
where  tbe  statute  authorizes  a  rate  not  exceed- 
ing that  per  cent.  Dally  v.  Colambua,  49  Ind. 
168. 

A  municipal  corporation  has  the  power,  under 
a  statute  authorising  municipal  corporations  to 
Issue  and  sG'II  all  such  bonds  as  in  their  Judg- 
ment may  be  necessary  to  carry  out  all  contracts 
theretofore  made  for  the  construction  of  water- 
works and  fully  to  complete  the  same,  to  Issue 
bonds  to  make  up  a  deficiency  In  its  waterworks 
fund  by  reason  of  the  misapplication  by  the 
city  treasurer  of  a  part  thereof,  leaving  debts 
unpaid  on  account  of  such  waterworks.  /Md. 

Bonds  Issued  by  a  municipal  corporation  to 
pay  for  the  oonstrnctlon  of  waterworks,  being 
authorised  by  Its  charter  and  the  laws  of  the 
state,  are  valid  up  to  Ibe  constitutional  llmlta- 
61  L.  R.  A. 


tlou  of  Its  corporate  Indebtedness.  Calbert- 
aon  V.  Fulton,  127  111.  30.  18  N.  E.  781. 

Under  statutes  permitting  the  Issuance  aatf 
sale  of  bimds  for  erecting  or  purchasing  mter- 
works  upon  authorisation  of  the  vote  of  the 
electors,  botb  purposes  cannot  be  binding  In  one 
submission,  bat  each  one  must  be  submitted  sep- 
arately. Blyrla  Gas  ft  Water  Co.  v.  Elyrla,  o7 
Ohio  St.  374,  49  N.  E.  336. 

Under  a  statute  requiring  water-supply  booda 
to  be  disposed  of  at  not  less  than  their  par 
value,  they  must  bring  the  amount  of  their 
principal  and  accrued  Interest  at  the  time  of 
the  sale.  Ft.  Bdward  v.  Fish,  ISft  H.  T.  863, 
60  N.  ]•].  97S,  Afflrmlng  80  Hun.  648,  88  N.  T. 
Supp.  784. 

The  existence  ol  an  ordinance  prohibiting  thtt' 
sale  of  bonds  for  less  than  par  at  the  time  the 
proposition  for  their  Issuance  is  Bubmltted  to 
the  voters  of  the  municipality  will  not  prevent 
the  passage  of  an  ordinance  after  the  vote  has- 
been  taken  providing  that  the  bonds  shall  Im- 
sold  at  a  discount.  Austin  v.  Nalle,  8S  Tex. 
620.  22  8.  W.  668.  960,  Reversing  (Tex.  Civ. 
App.)  21  S.  W.  375. 

Tb.ti  adoption  of  a  resolution  for  tbe  parchase- 
of  an  existing  waterworks  system  and  the  rati- 
fication tb'>n>of  by  vote  before  any  stepi  were- 
taken  under  a  prior  resolution  for  tbe  Issuance 

~d  sale  of  bonds  for  the  erection  of  a  new 
waterworks  system  therein  at  a  much  larger 
expense  revokes  tbe  right  to  Issue  and  sell  bonds 
under  such  prior  resolution,  wbere  tbe  water- 
woi^s  purchased  would  be  practically  useless 
In  connection  with  such  new  system,  and  It  la 
apparent  that  the  voters  did  not  suppose  that 
a  double  system  of  waterworks  was  Intended  t» 
be  secured.  Johnson  v.  Glyrla,  6  Ohio  N,  P. 
372. 

A  formal  ordinance  Is  not  required  In  submit- 
ting to  tbe  vote  of  the  electors  of  a  municipal- 
ity a  proposition  for  Issuing  waterworks  bonds 
under  tbe  Nebraska  statutes.  State  ea  rel. 
York  V.  Babcock,  20  Neb.  522,  31  N.  W.  8. 

Under  a  constitutional  provlsloa  requiring  a 
petition  of  the  majority  of  the  freeholders  of  a 
niiinlclpality  to  authorize  an  election  for  the 
purpose  ot  issuing  bonds  for  waterworks,  the 
Btatnte  cannot  require  a  petition  by  a  majortty- 
of  the  freehold  voters  of  the  town  as  a  condi- 
tion of  htridlng  such  election.  State  ef  ret. 
UcWhirter  v.  Newberry,  47  8.  C.  418,  25  S.  E. 
216. 

A  Statutory  provision  requiring  a  two-tblrda 
vote  of  the  electors  voting  at  tbe  general  election 
to  carry  a  proposition  to  borrow  money  to  builA 
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meni  to  reniand  the  proceedings  with  direc- 
tiona  to  dismiss  the  writ.  Knapp  v.  Heller, 
32  Wis.  467;  State  ex  rel.  Sckintgen  v. 
Ln  Crosse,  101  Wis.  208,  77  N.  W.  167.  The 
common  rule  is  that  where  the  relator  shows 
no  equity,  and,  no  far  as  his  1^1  rights 
go,  no  injury  not  remediable  at  law,  it  lb 
proper  to  deny  the  use  of  the  writ.  It  is 
considered  that  the  cases  voicing  the  doc- 
trine of  this  court  establish  the  rule  to 
be,  also,  that,  where  there  are  these  addi- 
tional elements  to  those  above  mentioned, — 
a  private  individual  upon  the  one  side  as  re- 
lator, with  a  trifling  injury,  if  any,  to  be 
redressed,  and  that  remediable  by  ordinary 
means,  and  the  public  on  the  other, — it  is  an 
abuTC  of  discretion  to  permit  the  use  of  the 
remedy. 

The  logical  result  of  the  for^[oinff  is  this: 
The  trial  court  should  have  considered  the 


waterworks  intends  two  thirds  of  the  number  of 
voters  voting  at  the  election,  and  not  two  thirds 
of  those  voting  upon  the  proposition.  Daniels 
V.  Long.  Ill  Mich.  562,  69  N.  W.  1112. 

An  ordinance  of  a  mnnlclpal  corporation  pro- 
viding for  the  Issue  and  sale  of  bonds  for  the 
purchase  or  erection  of  waterworks,  which  gives 
the  mayor  discretionary  powers  as  to  wben  and 
bow  Micb  bonds  shall  be  offered  for  sale,  also 
US  to  who  is  the  highest  bidder  and  the  terms 
of  bidding.  Is  void  as  being  a  delegation  by  the 
cfinncll  of  the  powers  belonging  to  It  alone,  and 
which  It  cannot  by  ordinance  or  otherwise  dele- 
gate to  any  person  or  body.  Such  ordinance 
Is  also  void  under  a  statute  which  requires  such 
bonds  to  be  sold  In  not  more  than  four  different 
•cries,  at  not  more  than  four  different  times  as 
tbe  money  may  be  needed  for  the  proposed  use. 
Elyrla  Gas  &  Water  Co-,  v.  Elyrla,  57  Ohio  St. 
S74,  40  N.  E.  335. 

A  Special  provision  In  a  municipal  charter  re- 
qalrlns  the  approval  of  the  trustees  to  the  issu- 
ance of  tbe  bonds  by  the  commissioners  la  not 
repealed  by  the  general  law  containing  provision 
for  tbe  signing,  Issnlng,  and  registration  of 
municipal  bonds.  People  v.  Farmerter,  158  N. 
T.  385,  58  N.  B.  40. 

2.  Tatatlon. 

(a)  In  general. 

The  effect  of  the  construction  of  a  plant  for 
inanlelpal  watw  supply  being  the  Investing  of 
tbe  mnnicipallty  with  facilities  to  furnish  a 
commodity  which  has  commercial  value,  the 
plant  can  tw  made  to  yield  a  revenue  which  may 
be  appJIcd  to  the  cost  of  construction  ;  and  In 
moat  Instances  this  Is  the  moat  equitable  and 
emvenient  method  of  meeting  the  expense. 

An  act  prescribing  that  the  water  rents  ool- 
leeted  in  cities  of  a  certain  class  shall  be  ap- 
plied to  aid  in  the  construction  of  waterworks 
thmin  Ii  within  tbe  power  of  the  general  as- 
■^bl7.  and  not  nnconstltntltmal.  Alter  v.  Cin- 
cinnati, 56  Ohio  St.  47,  35  L.  R.  A.  737,  46 
N.  E.  69. 

But  quo  warranto,  or  a  bill  In  equity  by  the 
attorn^  general,  will  not  lie  against  a  muolct- 
pal  corporation  for  disregarding  the  provlslous 
of  a  statute  requiring  rates  to  be  charged  for 
water  furnished  by  It,  which  sholl  pay  tbe  In- 
terest and  1  per  cent  of  the  principal  of  the 
Indebtedness  Incurred  In  establishing  the  plant 
each  year,  by  establishing  a  n<HnInal  rate  with 
a  view  to  taxing  the  property  and  poles  of  the 
Inhabitants  to  pay  the  expenses  of  the  water- 
wwks.  Tbe  remedy  by  quo  warranto  la  Inap- 
^Icable  where  the  purpose  of  the  proceeding  Is 
«1  L.  R.  A. 


use  of  the  writ,  under  the  circumstances  of 
this  case,  as  presenting  a  question  of  its 
own  jurisdiction,  and  quashed  the  proceed- 
ings with  or  without  a  motion  to  that  ef- 
fect, as  tbe  circumstances  required.  Having 
proceeded  to  decide  the  matter  presented' 
on  its  merits,  it  should  have  sustained  the 
jurisdiction  of  the  common  rauncil  only  as 
to  those  portions  of  the  ordinance  that  do 
not  deal  with  the  subject  of  fixing  rates, 
and  that  only  upon  the  ground  that  such 
portions  are  separable  from  the  balance  of 
the  ordinance.  It  is  considered  that  they 
lire  separable. 

As  the  matter  stands  now  the  judgment 
is  erroneotts,  and  it  seems  beat  that  it  should 
be  reversed  in  toto  and  the  cause  remanded 
with  flirectiona  to  dismiss  the  writ. 

So  ordered. 


to  compel  the  performance  of  a  duty  which  tbe 
defendant  neglects  or  refuses  to  perform,  or  to 
restrain  Improper  use  of  a  franchise  or  power 
L-lear'y  granted  which  does  not  work  a  for- 
feiture of  the  whole  franchise.  And  a  bill  bj 
the  attorney  general  cannot  be  austained  for 
relief  against  a  private  wrong.  Atty.  Gen,  v. 
Salem,  103  Mass.  13S. 

But  In  some  instances  the  attempt  to  meet 
the  cost  by  taxation  Is  made,  and  the  question 
then  arises,  What  form  shall  the  tax  assume? 
So  far  as  there  Is  a  direct  benefit  conferred 
upon  a  parcel  of  property  by  placing  water 
wltbln  convenient  reaching  distance  of  It,  there 
Is  no  objection  to  a  local  assessment  corres- 
ponding with  this  benefit.  But  tbe  benefit  to 
the  city  st  large  from  Increased  protection 
against  fire,  and  from  Improved  sanitary  con- 
ditions, as  well  as  from  tbe  construction  of 
mains,  cannot  equitably  be  made  the  snhject  of 
locnl  assessment,  but  should  be  raised  by  gen- 
eral tax. 

The  oonstructlon  of  a  canal  for  the  purpose 
at  securing  an  abnndant  water  supply  for  a 
city  Is  a  purpose  for  which  tbe  city  council  may 
assess  taxes  on  the  Inhabitants  of  the  city  and 
chose  holding  taxable  property  therein,  under 
legislative  authority  to  make  such  assessments 
for  the  "safety,  benefit,  convenience,  and  ad- 
vantage of  tbe  said  city,  as  shall  appear  to  them 
expedient."    Frederick  v.  Auguata,  5  Ga.  561. 

A  general  tax  for  a  municipal  water  supply 
is  not  invalidated  by  the  fact  that  tbe  water 
has  not  been  carried  to  all  parts  of  the  town- 
Bh<p.  State,  Conger,  Prosecutor,  v.  Summit 
Twp.  n2  N.  J.  L.  483,  19  Atl.  966. 

Tbe  taxation  of  nil  taxable  property  In  a 
town  for  the  construction  of  waterworks  for 
the  protection  of  property  In  an  unlu  corpora  ted 
village  therein,  under  an  act  authorising  such 
taxation,  is  not  a  violation  of  any  constitu- 
tional restriction  or  rule  of  public  policy  ren- 
dcrlns  such  act  void.  Land,  Log  k  Iiumbier  Co. 
V.  Brown.  78  Wis.  294,  3  L.  B.  A.  472,  40  N. 
W.  482. 

But  a  statutory  provision  authorizing  the 
levy  of  an  assessment  upon  tbe  taxable  property 
of  a  clt)  to  defray  the  expense  of  furnishing 
neater  for  domestic  and  other  purposes  is  un- 
constitutional and  void,  since  tbe  fumlublng  of 
wster  is  partly  a  local  matter,  and  it  is  not 
within  the  power  of  the  legislature  to  compel 
taxation  for  that  purpose  without  the  action 
of  the  freemen  of  the  city  or  their  chosen  rep- 
resentatives. Blades  v.  Detroit  Water  Comrs. 
122  Mich.  368,  81  N.  W.  271. 

A  provision  In  one  section  of  a  city  charter 
permitting  a  certain  percentage  of  taxation  to 
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A.  E.  ASHER  et  al,  Plffa.  in  Err., 
V. 

4UTCHINS0N  WATER,  LIGHT,  &  POWER 
COMPANY. 

(  KaD  ) 

*1.  A  contract  ordinance  between  a 
eltr  and  «  vrater  companyt  tbat  tke 
latter  vrtll  lay  water  malne  and  rap- 
ply  the  InbabltantB  wltb  water  on  certais 
itreeta  of  the  city,  may,  after  such  mains  are 
laid,  be  80  modified  and  changed  tbe  city 
and  water  company  as  to  require  tbe  water 
company  to  remove  Its  mains  from  certain 
streets,  where.  In  the  judgment  o(  tbe  coondl, 

"UeadnoteB  by  Greexi,  J, 


be  used  "for  current  expenses  and  the  general 
ImproTement"  does  not  prohibit  the  levying  of 
a  greater  rate  for  the  construction  of  water- 
works, where  other  sections  of  the  charter  per- 
mit the  Issuing  of  bonds  for  special  and  definite 
purposes,  payment  of  which  sbsll  be  provided 
for  at  the  time  they  are  Issued.  Austin  v. 
Nallft.  85  Tex.  520,  22  8.  W.  688,  960. 

The  provisions  of  a  general  statute  permit- 
ting the  assessment  of  taxes  to  pay  Interest  on 
water  bonds  la  not  abrogated  by  the  charter  of 
tbe  monlrlpallty  requiring  the  council  to  fix  the 
water  rates  so  that  the  aggregate  amount  col- 
lected shall  be  equRi  to  at  leaat  7  per  cent  of  the 
water  debt  of  the  city.  People  cx  rel,  Woolsey 
T.  Loos  Island  City,  76  N.  Y.  20. 

An  act  of  legislature  granting  mnolclpal  cor- 
porations Incorporated  under  special  charters 
the  right  to  construct  waterworks,  with  power 
to  levy  a  tax  for  that  purpose,  does  not  author- 
ise a  tax  levy  over  and  above  the  general  per 
cent  limit  of  the  taxing  power  of  municipal 
corporations  aa  fixed  by  a  prior  general  act,  In 
the  absence  of  express  or  necessarily  Implied 
authority  In  such  act  so  to  do.  People  ex  rel. 
Peterson  v.  Lake  Erie  A  W.  E.  Co.  167  111.  283, 
47  N.  E.  518. 

Tbe  right  of  Jersey  City,  under  Its  charter,  to 
assess  annually  all  lots  vacant,  or  with  build- 
ings not  taking  water,  situated  on  streets 
through  which  distributing  water  pipes  are  laid,  I 
cannot  be  sustained ;  for  the  reasons,  first,  that 
tbere  Is  no  Implied  covenant  from  the  taUng 
and  using  of  tbe  water  to  pay  rent  therefor; 
second,  If  tbe  charge  is  a  special  asBessment  It 
is  not  guarded  or  limited  by  particular  benefits 
conferred  upon  the  lots;  third,  being  limited  to 
a  district  territorially  less  than  the  whole  dtj, 
It  la  not  a  general  tax,  within  tbe  power  of  the 
leglslatare  to  confer  the  right  to  Impose :  and 
fourth.  If  It  can  be  said  that  no  limited  taxing 
district  is  created,  but  merely  particular  kinds 
of  property  lying  anywhere  In  it  are  selected 
far  tnxatiwi,  then  there  is  a  conflict  with  the 
Constitution  requiring  assessments  for  taxes  to 
be  by  uniform  rules  according  to  the  true  value 
of  the  property ;  hence,  a  tax  levied  under  such 
charter  provision  la  void.  State,  Vreeland, 
I'roseeutor,  v.  Jersey  City,  48  N.  J.  U.  185, 
Affirmed,  but  not  fully  approved.  In  43  N.  J. 
L.  638. 

A  city,  under  a  statute  authorizing  It  to  levy  ' 
a  tax  for  tbe  purpose  of  creating  a  sinking  fund 
for  the  purchase  or  erection  of  waterworks,  and 
to  continue  the  levy  until  the  purchase  price  Is 
paid,  may  levy  such  tax  before  it  has  entered 
Into  a  contract  for  the  purchase  or  erection  of 
the  works.  Tonngerman  v.  Murphy,  107  Iowa, 
680,  78  N.  W.  648. 
61  L.  R.  A. 


public  necessity  no  longer  requires  their  con- 
tinuance, to  other  portions  of  tbe  city  where 
public  necessity  requires  that  mains  should 
be  laid,  and  Injunction  will  not  lie  at  tbe  suit 
of  an  Individual  to  prohibit  the  city  and 
water  company  from  making  such  cliange, 
notwithstanding  It  may  greatly  decrease  tbe 
value  of  his  property. 
2.  Wbere  a  cUr  determlnea  that  tbe 
public  welfare  will  be  best  sab- 
■erved  by-  remoTlns  to  anotber  iHir- 
tlon  of  tbe  city  a  large  amount  of  water 
mains  upon  which  there  are  17  fire  hydrants 
maintained  at  public  expense,  and  where 
there  Is  no  demand  for  fire  protection,  and 
but  one  private  consumer,  Injunction  will  not 
He  at  the  suit  of  such  private  consumer  to 
restrain  the  removal  of  such  mains,  notwith- 
standing the  removal  thereof  would  render 


(b)  Looal  ossMments. 

As  Indicated  In  tbe  preceding  subdivision, 
under  some  clrcamstances  a  local  aaseasment  for 
Che  cost  of  a  water-supply  plant  Is  equitable 
and  just,  but  of  all  looal  Improvements  there  Is, 
perhaps,  the  most  reason  for  confining  the  as- 
sessment In  this  case  strictly  to  the  benefit  con- 
ferred. Tbere  Is  not  the  ground  for  claiming 
an  Implied  agreement  to  pay  for  tAe  Improve- 
ment because  of  public  necessity  that  there  Is 
In  case  of  drainage  of  a  malarious  or  useless 
Dtecfi  of  laad.  Nor  docs  the  Improvement  enter 
into  the  social  fabric  as  do  highways.  The 
reason  for  the  existence  of  a  water  supply  Is 
the  benefit  It  confers,  and  this  benefit  should  be 
paid  for  by  those  who  profit  by  It,  and  by  them 
only  so  far  as  the  benefit  extends. 

The  same  struggle  on  the  part  of  tbe  courts 
to  find  a  satisfactory  EUle  appears  In  this  class 
of  cases  as  In  other  kinds  of  Improvements,  and 
much  the  same  lack  of  agreement  Is  found. 

So  far  as  the  benefit  Is  confined  to  a  particu- 
lar district,  and  is  fairly  uniform  throughout  Its 
limits,  there  Is  no  objection  to  creating  such 
district  aud  levying  the  tax  upon  tbe  propertj 
therein. 

A  constitutional  provision  authorizing  asaess- 
meuts  on  real  property  for  local  "Improvements" 
In  towns  and  cities  under  such  regulations  as 
I  may  be  pi'eacribed  by  taw  does  not  prohibit  the 
legislature  from  authorizing  the  creation  of 
Improvement  districts  for  the  purpose  of  main- 
taining a  system  of  waterworks,  although  tbe 
district  embraces  the  entire  area  of  a  city  or 
town.  The  object  of  the  constitutional  provi- 
sion was  to  limit  such  local  assessment  to 
pr(^r  local  purposes,  for  the  accommodation 
of  the  Inhabitants  of  the  city  or  district  npon 
which  tbe  tax  was  laid.  Crane  v.  Slloam 
Springs,  67  Ark.  80,  55  S.  W.  955. 

Because  a  large  sum  of  money  borrowed  by 
the  municipal  corporation  has  been  nsed  by  It 
in  extending  water  mains  Is  no  reason  fur  hold- 
ing that  local  district  assessment  cannot  be  re- 
sorted to  In  supplying  districts  of  the  city  with 
water  which  are  at  present  without  It,  or  where 
tbere  la  an  Inadequate  supply.  Smith  v.  Seat- 
Ue,  25  Wash.  300,  65  Pac.  612. 

The  laying  of  plpe^  for  the  conveyance  of 
water  along  a  particular  street,  altliough  a 
'  port  of  tbe  general  waterworks  system.  Is  local 
to  that  particular  street  and  of  special  benefit, 
and  Is  a  local  improvement  within  the  meaning 
of  the  statutory  provision  authorising  nianlci- 
pal  corporati(ms  to  make  local  Improvements  by 
special  assessment.  Hoghes  v.  Momence,  103 
III.  533.  45  N.  E.  800. 
It  is  no -defense  to  a  special  assessmnit  by  a 
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hlE  property  practically  TBlaelesa  for  the  pur- 
pose for  which  It  was  Improved. 

(March  7,  IMS.) 

ERROR  to  the  DiBtriet  Court  for  Reno 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  broi^ht  to  en- 
join the  taking  up  of  mains  which  supplied 
plaintiffs'  property  with  water.  Af^rmed. 
The  facts  are  sta-ted  in  the  opinion. 
Messrs.  GeorEe  A.  VandeTeer,  Franlc 
li.  MMrtibn,  and  Hurj  D.  TudoToer, 
for  plaintiffs  in  error: 

A  violation  of  a  contract  to  furnish  a 
supply  of  water  for  use  or  consumption  may 
inflict  irreparable  injury. 

Spelling,    Injunctions   &  Extraordinary 
Remedies.  2d  ed.  8  504. 
Injunction  may  be  granted  to  prevent  the 

mnnlcipsl  corporation  for  water  mains  that  no 
provlsltm  has  been  made,  b7  means  of  general 
taxation,  to  pay  for  the  waterwoAs  proper. 

/Md. 

Because  under  the  law  a  city  may  charge  tor 
the  water  fomished  to  Its  inhabitants  and  make 
a  profit  thereon.  It  la  not  Inhibited  from  levying 
the  cost  of  laying  the  mains  upon  benefited 
assessment  districts.  If  the  legislature  has  con- 
ferred such  powers,  and  there  Is  no  specific  or 
Implied  restriction  In  the  Constitution  In  the 
oserdae  of  saCb  legislative  power.  Smith  v. 
Seattle,  25  Wash.  300,  65  Pae.  612. 

me  revenues  and  taxes  provided  by  the  act 
Buthorislng  cities  and  villages  to  construct, 
maintain,  and  operate  water  plants  were  deemed 
by  the  l<%islatlve  aathority  as  ample  for  the 
purposes  named,  and  such  manlelpalltlea  can- 
not go  beyond  them  without  express  authority; 
therefore,  a  water  ordinance  providing  that,  as 
compensation  for  increased  protection  against 
fire,  there  shall  be  paid  for  esch  lot  or  parcel  of 
ground  having  a  Iniildlng  thereon,  which  shall 
abat  or  adjoin  any  street,  avenue,  or  alley 
through  which  any  public  water-supply  pipe  Is 
laid,  a  certain  sum  In  addition  to  the  regular 
rate  for  water,  Is  unconstitutional  and  void. 
Lemont  v.  Jenks,  197  111.  863,  64  N.  E.  362. 

A  statnte  providing  that  the  laying  of  water 
pipes  within  the  limits  of  a  mnnldpal  corpora- 
tion shall  be  done  at  the  expense  of  owners  of 
the  adjacent  premises  applies  when  the  pipes 
are  laid  In  a  turnpike  within  the  rural  portion 
of  the  city.  Philadelphia  v.  McCalmont,  6 
PUIa.  943. 

Bpectal  asttstntents  mav  he  mule. 

Where  power  to  provide  a  water  supply  by 
constructing  waterworks  from  general  taxes  has 
been  expressly  conferred  upon  cities,  they  are 
not  thereby  prohibited  by  Implication  from  mak< 
Ing  special  assessments  for  that  purpose,  whm 
the  legislature  Is  expressly  authorized  to  make 
special  assessments  for  the  purjDose  of  constmet- 
Ing  waterworks.  Crane  v.  Slloam  Springs,  67 
Ark.  30,  SO  S.  W.  9&5. 

A  village  la  empowered,  under  a  general  law 
authorising  dtles,  towns,  and  villages  to  levy 
special  assessments  for  the  expense  of  locating, 
erecting,  and  wmstmctlng  reservoirs  and  hy- 
drants for  the  purpose  of  fire  protection,  and 
the  constructing  and  laying  of  water  main  pipes, 
to  adopt  an  ordinance  providing  for  the  laying 
of  water  pipes  in  many  streets  of  the  villages 
with  Intersections  and  special  connections,  and 
for  hydrants,  constituting  one  general  system 
of  waterworks  for  the  use  of  the  Inhabitants 
thereof,  and  that  the  cost  thereof  shall  be  de- 
61  L.  R.  A. 


cutting  of  the  pipes,  and  mandamus  al- 
lowed to  compel  the  furnishing  of  water 
and  gas. 

Williams  v.  Western  U.  Teleg.  Oo.  17 
Jones  ft  S.  140;  WiUiama  t.  Mutual  Oas 
Co.  62  Mich.  499,  50  Am.  Rep.  266>  18  N.  W. 
236;  Haugen  v.  Albina  Light  d  Water  Co. 
21  Or.  411,  14  L.  R.  A.  424,  28  Pae.  244; 
Horsky  v.  Helena  Consol.  Water  Oo.  13 
Mont.  229,  33  Pac.  689;  Tacoma  Hotel  Co. 
V.  Tacoma  Light  d  Water  Co.  3  Wash.  316, 
14  L.  R.  A.  6G9,  28  Pac.  S16;  OasUght  Co. 
V.  Colliday,  25  Md.  1. 

The  defendant  is  a  public  corporation 
charged  with  a  public  duty  which  it  haa 
contracted  to  perform  for  a  period  of  twen- 
ty years,  and  mandamus  will  lie  to  compel 
the  performance  of  that  duty. 

Topeka  v.  Topeka  Water  Co.  58  Kan.  349, 
49  Pac.  79 ;  Potwin  Place  v.  Topeka  R.  Oo. 


frayed  wholly  by  a  special  assessment  to  be 

made  In  accordance  with  the  law  regulating 
that  snbject ;  and  the  some  Is  not  In  contraven- 
tion of  any  constitutional  provision.  People  v. 
Sherman,  83  111.  165. 

A  Judgment  cooflnnlng  a  special  asseBsment 
upon  land  for  the  cMistmctlon  of  a  general  sys- 
tem of  waterworks  by  a  municipal  corporation 
cannot  be  attacked  in  a  proceeding  to  set  aside 
the  Judgment  of  sale  lor  the  delinquent  assess- 
m«it,  although  the  moalclpa)  corporation  had 
no  power  to  eonatroct  such  Improvement  by  a 
qieelal  assessment.  Hewes  v.  Olos,  170  111. 
486,  48  N.  B.  922. 

Bat  a  monlclpal  corporation  has  no  power  to 
constmct  a  general  system  of  waterworks  by 
special  assessmtmt  where  its  only  statutory  aa- 
thority for  levying  special  assessments  Is  In 
making  local  Improvements ;  bat  an  onUnance 
providing  for  auch  a  levy  is  not  void  so  as  to 
deprive  the  court  of  Jurisdiction  to  confirm  the 
assessment,  and  the  Judgment  of  confirmation 
cannot  be  attacked  on  a  collateral  proceeding. 
Ibid. 

So,  a  general  waterworks  system  for  a  vil- 
lage fire  protection  and  the  nse  of  the  Inhablt- 
nnts  la  not  a  local  Improvement  within  the 
meaning  of  a  provision  In  the  general  Incorpo- 
ration law  under  which  It  Is  organized,  author* 
izlng  mnnlcipal  corporatlms  to  moke  local  im- 
provements by  special  assessment ;  and.  In  the 
absence  of  other  statutory  authority,  such  vil- 
lage has  no  power  to  collect  the  coat  of  such 
waterworks  syitem  by  apeclal  assessment.  Mor- 
gan Park  V.  Wlmrail,  155  111.  262,  40  N.  B.  611. 

And  a  standplpe,  reservoir,  and  pumping 
works  of  a  waterworks  system  Is  not  a  local 
improvement  within  the  meaning  of  the  statute 
authorizing  mnnlcipal  corporations  to  make 
local  Improvements  by  special  assessments,  and 
a  special  aneasment  levied  for  that  purpose  Is 
void  in  the  absence  of  any  oQier  statutory  au- 
thority to  make  it, — especlally  as  such  munici- 
pal corporation  ts  expressly  given  the  power  to 
construct  waterworks  by  general  taxation. 
Hughes  V.  Uomence,  164  III.  16.  45  N.  E.  302. 

So,  an  ordinance  of  a  municipal  CM^oratlon 
providing  for  the  drilling  of  an  artesian  well 
and  other  waterworks  for  the  purpose  of  fur- 
nishing the  inhabitants  thereof  with  an  addi- 
tional supply  of  water  to  be  paid  for  by  special 
assessment  la  void  as  not  being  a  local  Improve- 
ment within  the  meaning  of  a  clause  In  the  gen- 
eral act  under  which  such  monlcipai  corpora- 
tion Is  organized,  aoOiorizlng  the  making  of 
local  Improvements  by  apeclal  assessment.  Bias 
Island  V.  Eames.  165  lU.  898,  40  N.  B.  61S. 

A  special  aasessmsnt  for  the  laying  of  water 
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61  Kan.  609,  38  Pao.  309;  Britton  v.  Green 
Bap  A  Ft.  B.  Watencorka  Oo.  81  Wis.  48, 
51  nr.  W.  84;  MoH  v.  Cherryvale  Water  A 
Mfg.  Co.  48  Kan.  12,  15  L.  R.  A.  375,  28 
Pac.  989  J  People  etc  rel.  Brush  v.  Neto  York 
Suburban  Water  Co.  38  App.  Div.  413,  66 
N.  If.  Supp.  364. 

The  company  cannot  igelieve  itself  from 
thiB  duty  hy  contract. 

Chicago  Oaslight  d  Coke  Co.  v.  People's 
Gaslight  A  Coke  Co.  121  Ul.  530,  13  N.  E. 
169;  WilUams  t.  Mutual  Gas  Co,  62  Mich. 
499,  60  Am.  Rep.  266,  18  X.  W.  236;  Oas- 
Ught  Oo.  V.  OolUda^,  25  Md.  I. 

Ifr.H.  WUteaide,  for  defendant  in  error: 

A  franchise  granted  to  a  water  company 
by  a  city  is  aifferent  from  a  franchise 
granted  by  a  state.  The  former  is  in  the 
nature  of  a  privilege  or  right  which  can  be 
boiight,  sold,  or  changed  by  mutual  agree- 

mains  Is  Invalid  aolesR  notice  of  tbe  proposed 
asseesmeut  be  made  In  vtrict  compliance  with 
the  law.  District  of  Columbia  t.  Bnrsdorf,  6 
App.  D.  C.  466. 

But  notice  to  a  prc^erty  owner  Is  not  neces- 
miy  to  sustain  an  assessment'  for  laying  a 
water  mala,  under  an  act  provldl&s  that  all 
aswflsm«its  for  laying  voch  mains  shall  be  at 
a  specified  rate  per  front  foot  on  abottlng  lots, 
and  which  gives  the  commissioners  power  to 
lay  mains  whenever  they  deem  necessary  for 
the  public  aaXety,  ctoofort,  and  health.  Farstuis 
T.  District  of  CoIiimUa,  170  U.  S.  46,  42  L.  ed. 
948,  18  Sup.  Ct.  Rep.  621. 

Benfflted  property  fK'V  ateeaaei. 

A  legislative  valuation  of  special  benefits  lor 
the  laying  of  a  water  main  Is  not  snbject  to 
judicial  review.  District  of  Columbia  v.  Burg- 
dorf,  6  App.  D.  C.  465. 

Under  a  statute  providing  for  the  annual 
ascertainment  of  the  limit  of  the  benefit  or  pro- 
tection of  waterworkB  for  the  purpose  of  tuxa- 
ti<m  in  their  support,  an  ordinance  providing 
that  all  territory  or  property  within  the  dis- 
tance of  2,000  feet  of  any  fire  hydrant  shall  be 
deemed  to  be  within  the  Umlts  of  the  benefits  or 
protection  of  the  waterwoAs  Is  not  Illegal,  it  It 
also  provides  that  the  Umlts  of  the  district  shall 
be  fixed  by  the  council  annually,  the  2,000-feet 
limit  merely  fixing  the  standard  by  which  ben- 
efit and  protection  are  to  be  farolshed  and  the 
limits  fixed.  Creston  Waterworks  Co.  t.  Cres- 
ton,  101  Iowa,  887,  70  N.  W.  788. 

Under  a  clause  in  the  charter  of  a  waterworks 
company,  making  it  the  duty  of  the  water  com- 
missioners to  cMistruct  hydrants,  and  author- 
ising an  aasessmeot  upon  the  houses  and  other 
biilldlnars  In  the  vicinity  of  such  hydrants  in 
the  proportion  In  which  they  deem  the  same 
respectively  benefited,  such  commissioners  do 
not  derive  the  power  to  levy  annual  assessments 
on  such  property  for  hydrants  already  con- 
structed ;  but  such  clause  will  be  construed  as 
intending  the  assessment  to  be  made  at  one 
time  for  the  entire  benefit  conferred  upon  the 
property  by  such  construction,  in  the  absence 
of  any  language  Indicating  a  contrary  meaning, 
— especially  as  the  power  to  levy  annual  as- 
sessments tor  other  uses  of  the  water  Is  express- 
ly conferred  In  other  parts  of  such  charter. 
Springfield  Water  Comrs.  v.  Conkllng,  118  111. 
340. 

Under  a  conatltutlonal  provisIoD  requiring  all 
taxes  to  be  Imposed  according  to  the  value  of 
the  property  In  money,  equally  and  uniformly, 
the  lefrislatore  cannot  provide  for  the  sinking 
of  artesian  wells  to  famish  a  water  supply  to 
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ment  between  the  city  and  the  grantee,  while 
the  latter  is  a  right  to  live,  and  cannot  be 

assigned. 

State  ex  rel.  Godard  v.  Topeka  Water  Co. 
61  Kan.  560,  «0  Pac.  337. 

'Ilie  city  may  arrange  for  water,  either 
for  a  long  or  short  time,  with  a  private  in- 
dividual as  wdl  as  a  corporation. 

Jbid. 

It  may  make  just  such  arrangement  as,  in 
its  discretion,  seems  proper,  and  in  various 
ways. 

Bwrlmgton  Waterviorles  Oo.  t.  Burlington^ 
43  Kan.  728.  23  Fae.  1668;  Wood  v.  yationai 
Waterworks  Co.  33  Kan.  690,  7  Pac.  233. 

There  is  no  privity  of  contract  between 
plaintiffs  and  defendant  in  this  case. 

Mott  V.  Cherryvale  Water  A  Mfg.  Co.  48 
Kan.  15,  15  L.  R.  A.  375,  28  Pac.  989; 
Davis  V.  Clinton  Watencorka  Co.  54  Iowa, 

be  paid  for  by  assessment  upon  profierty  bene- 
fited, to  be  apportioned  with  reference  to  the 
i-elatlve  distance  of  the  land  from  the  well. 
Turner  v.  Band  County,  11  8.  D.  848,  77  N.  W. 
589. 

A  municipal  corporation  Is  not  prohibited 
from  assessing  the  cost  of  cwstructlnc  water 
mains  on  abutting  property  because  they  are  to 
be  tapped,  at  least  until  a  more  adequate  supply 

is  obtained,  only  for  fire  protection.  Phila- 
delphia V.  McCalmont,  9  Phlla.  543. 

The  legislature  cann'ot  fix,  or  authorise  the 
ffovemlng  body  of  a  municipality  to  fix,  an 
arbitrary  basis  for  an  assessment  to  be  Imposed 
upon  property  without  regard  to  benefits  from 
the  laying  of  the  water  pipe.  State  v.  Fllle- 
bury,  82  Uinn.  369,  85  N.  W.  175. 

Frontage  atietament. 

It  would  seem  that  a  frontage  assessment  for 
laying  water  mains  was  wbolly  needless;  bat 
it  tias  beeu  made,  and  It  has  been  upheld  by  the 
coarts,  even  In  eases  where  it  seems  inequitable. 
Perhaps  the  strongest  case  upholding  such  as- 
sessment is  State  V.  R<rii«rt  P.  I>wis  Co.  72 
Minn.  87,  sub  nom.  Ramsey  County  v.  Bobert 
P.  Lewis  Co.  42  L.  R.  A.  639,  76  N.  W.  108. 
The  court  there  held  that  a  statute  Imposing  a 
tax  by  the  lineal  Soot  on  land  fronting  a  water 
main  Is  not  invalid  becaose  It  applies  a  uniform 
rate  of  assessment  to  both  rural  and  urban  lots 
within  the  city  limits. 

And  also  that  one  may  not  avoid  a  tax  1^  Lha 
lineal  foot  upon  his  property  abutting  a  water 
conduit  on  the  ground  that  It  is  only  placed  in 
the  street  f>or  (he  purpose  of  conveying  water 
into  the  city,  and  that  he  is  denied  the  right  to 
tap  it  for  the  purpose  of  supplying  bis  land 
with  water.  Ibid. 

This  case  was  ovorroled  ob  second  appeal  in 
82  Minn.  300,  S3  L.  B.  A.  421.  85  N.  W.  207, 
86  N.  W.  611,  Where  the  court,  following  Nw- 
wood  V.  Baker,  172  U.  S.  209.  43  L.  ed.  443, 
10  Sup.  Ct.  Rop.  187.  decided  that  a  rule  of 
assessment  for  water  pipes  which  la  arbltiair, 
without  regard  to  benefits  and  without  the  rii^t 
ot  review,  although  within  legislative  discre- 
tion, Is  In  contravention  of  the  Federal  Consti- 
tution and  void.  Upon  a  rehearing  that  deci- 
sion, while  expressing  the  views  of  the  court, 
wae  held  to  be  apparently  contrary  to  the  de- 
ciilon  In  Fr«ich  v.  BaAer  Asphalt  Paving  Co. 
181  U.  S.  324,  45  L.  ed.  879.  21  Sup.  Ct.  Rep. 
625.  and  was  in  turn  reversed,  the  court  return- 
ing to  its  first  bolding,  being  "somewhat  Influ- 
enced" thereto  by  the  fact  that  It  would  thus 
make  an  appeal  possible  to  the  United  States 
courts.     The  eatlie  cost  of  Che  Improvement 
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«0,  37  Am.  Rep.  185,  6  N.  W.  126;  Howsmon 
v.  Trenton  Water  Pmoer  Co.  23  L.  R.  A.  146, 
and  note,  119  Mo.  304,  24  S.  W.  784;  Brit- 
ton  T.  Oreen  Baiy  d  Ft,  B.  Wat0rwork8  Co. 
■81  Wis.  53,  51  TH.  W.  84. 

The  water  company  atanda  in  relation  to 
the  plaintiff  just  as  the  city  would  etaad  if 
it  was  furnishing  water  itself;  and  it  is 
•certainly  farfetched  to  take  the  position 
that,  when  a  man  once  obtains  a  license  or 
ihe  privilege  of  a  water  company,  it  is  ir- 
rerocable,  and  must  last  forever. 

2  Dill.  Mun.  Corp.  8d  ed.  S  954;  Smith 
V.  Philadelphia,  81  Fa.  38,  22  Am.  Bep. 
731;  Reno  Water  Oo.  t.  Leete,  17  Not.  203, 
.30  Pac.  702. 

Greene,  J.,  delivered  the  opinion  of  the 
■court; 

The  plaintiff  in  error  commenced  this  ac- 


waa,  however,  not  asecssecl  ui>od  the  abutting 
property  In  that  case,  only  a  small  essemnent 
was  laid  to  assist  in  paring  for  the  work. 

The  owner  of  abntting  land  Is  not  exempt 
from  asBCMment  for  the  constractlon  of  a  water 
■mala  In  the  way  of  a  tarnplke  company,  which 
■had  existed  as  a  highway  prevloaa  to  the  grant* 
lag  of  Its  franchise,  under  a  license  from  the 
company  (Inferred  from  Its  silence),  as  a  re- 
veralou  to  the  state  of  the  franchise  will  not 
■deprive  the  public  ot  the  use  of  the  road.  Phil- 
adelphia V.  McCalmont,  6  I'hlia.  543. 

But,  onder  a  power  to  assess  the  expense  of 
■eonstmcting  water  mains  apon  frontage,  a  ma- 
nlclpal  corporation  cannot  compel  the  owner  of 
the  land  fronting  upon  two  parallel  streets  to 
pay  for  the  expense  of  constructing  maios  la 
■both  streets,  upon  application  for  coastructton 
In  one  of  them,  when  none  has  beeo  laid  in  the 
■other.    Tenbrook  t.  Philadelphia,  7  Phila.  105. 

The  right  to  make  frontage  assessments  has 
been  tested  In  the  attempts  to  levy  them  against 
vacant  property.  The  mere  fact  that  property 
>Is  vacant,  however,  does  not  furnish  a  concla- 
«lve  reason  why  it  should  not  share  in  the  cost 
-of  the  plant  or  la  the  expense  of  maintaining  It. 
The  Iniquity  of  the  assessment  arises  when  prop- 
erty Is  required  to  bear  the  expense  of  the  en- 
tire Improvement  when  it  is  only  benefited  to  a 
limited  extent. 

But  It  has  been  held  that  an  ordlnanee  order- 
ing the  laying  of  a  water  main  at  the  eipenee 
of  adjoining  vacant  property  will  not  be  de- 
clared unreasonable  by  the  courts  before  that 
Is  made  clearly  to  appear.  Myers  v.  Chicago, 
190  111.  091,  63  N.  B.  108T. 

In  case  of  an  annual  aasevsment  tor  main- 
tenance, it  has  been  said  that  the  emergencies 
Intended  to  be  met  and  the  security  to  all  the 
village  Inhabitants  to  be  provided  for  by  a  com- 
mon water  supply  create  other  burdens  of  legltl' 
mate  charge  beyond  that  Incldmt  to  Its  actual 
use  for  domestic  purposes.  One  object  is  the 
protection  of  the  life  and  property  of  each  In- 
dividual living  within  the  village  limits  and 
having  a  right  to  call  for  the  protection  it  af- 
fords in  the  hour  of  peril.  While  it  may  be 
true  that  a  resld«it  owner  of  bnildings  within 
the  corporate  limits  may  not  actually  appro- 
priate the  water  provided  by  drawing  It  from  a 
faucet  In  his  living  room,  still  it  does  not  fol- 
low that  he  should  therefore  be  free  from  the 
expense  oC  the  maintenance  tA  the  system.  The 
protection  It  furnishes  In  case  of  lire,  and  which 
he  as  a  resident  has  the  right,  when  the  emer- 
gency demands,  to  lavoke.  Is  of  greater  benefit 
than  the  simple  dally  use  for  hoosehold  pur- 
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tion  in  the  court  below  to  enjoin  the  de- 
fendant from  taking  up  a  certain  water 
main  which  ran  to  and  theretofore  mp- 
plied  plaintiff's  stock  yards  with  water.  A 
temporary  restraining  order  was  granted, 
which  was  set  aside  and  an  injunetioa 
fused.  The  plaintiff  prosecutes  this  pro- 
ceeding. 

The  Hutchinson  Waterworks  were  con- 
structed under  an  ordinance  which  required 
the  company  and  its  assigns  to  extend  ita 
mains  and  place  fire  h^dimntB  alonf  the 
stceets  of  the  city,  in  addition  to  those  aedg- 
nated  in  the  ordinance,  at  sutUi  times  ana 
places  as  might  thereafter  be  designated  by 
the  city.  The  ordinance  also  provides  that, 
in  addition  to  furnishing  water  to  extin- 
guish flros,  the  company,  its  successors  or 
assigns,  shall  furnish  water  to  the  inhabi- 
tants living  or  doing  business  along  the 

poses.  Dasey  v.  Skinner,  83  N.  T.  8.  B.  15,  11 
N.  Y.  Sapp.  821. 

Water  mains  laid  by  the  city  In  a  street  con- 
stitute a  Bpedal  and  peculiar  benefit  to  the 
abutting  property,  to  be  measured  by  the  bene- 
fit offered,  and  not  by  the  extent  ot  the  use ; 
and  such  benefit  may  be  properly  estimated  by 
the  fFtmtage  of  the  lots  upon  the  street.  Bat- 
tennan  v.  New  Toifc,  65  App.  DIv.  676,  78  N. 
T.  Sapp.  44. 

In  Allen  v.  Drew,  44  Tt.  174.  an  impoeltlon  of 
annual  water  rents  upon  vacant  lots,  as  well  as 
upon  buildings  adjoining  streets  In  which  pipes 
run.  Is  upheld,  wbwe  the  rents  are  said  to  be 
applicable  to  the  payment  of  Interest  on  bonds 
Issued  for  the  expense  of  eonstmettng  the  watw- 
works. 

An  annual  aasenment  upon  realty  abnttliv  s 
street  In  which  water  mains  are  laid  and  wbldi 
Is  not  supplied  with  water  therefimn  Is  reason- 
able, and  ^  not  prohibited  by  a  conetltutl<mal 
requirement  that  revenue  laws  shall  have  uni- 
form effect  on  all  private  property.  Richmond 
&  A.  R.  Co.  V.  Lynchburg,  61  Va.  473. 

In  a  New  York  case  which  Involved  the  valid- 
ity of  an  assessmsnt  for  watw  rmts  against 
vacant  lots  upon  which  no  water  was  used  the 
court  said :  "It  Is  quite  clear  that  these  water 
rates  were  taxes  assessed  against  the  owner  or 
occupants,"  and  on  that  theory  the  assessment 
was  held  unctmstltutlooal  because  made  with- 
out giving  snch  owner  or  occupant  an  opportuni- 
ty for  a  hearing.  JEo  Union  College,  129  N.  Y. 
308,  29  N.  £.  460,  Foliorwing  Remsea  v.  Wheeler, 
106  N.  Y.  B78,  12  N.  E.  564.  And  the  same 
rullug  was  made  In  Re  Flower,  41  N.  Y.  8.  R. 

The  power  to  impose  any  assessment  on  prop- 
erty by  frontage  rule  has  been  vigorously  as- 
sailed, and  in  South  Carolina  assessment  of 
abutting  prt^riy  for  benefits  accruing  from  the 
laying  of  water  mains  cannot  be  upheld.  Steh- 
meyer  v.  Charleston,  68  8.  C.  259.  31  S.  B.  822. 
In  that  case  It  hi  held  that  a  systeqi  of  special 
assessments  for  the  payment  of  bonds  Ismed 
fer  the  construction  of  a  municipal  water  plant 
whereby  only  the  property  abutting  on  the 
streets  through  which  water  mains  are  laid  la 
to  be  assessed,  and  that  according  to  Its  front- 
age and  without  regard  to  Its  value,  violates  the 
constitutional  provision  that  taxes  shall  be  laid 
upon  all  taxable  property  and  according  to  its 
value,  and  cannot  be  Justified  as  a  proper  ezei^ 
else  of  the  police  power. 

A  munlclpai  corporation  cannot  file  and  ea- 
foroe  a  lien  against  rural  property  for  the  cost 
of  laying  a  water  main  (not  a  service  pipe) 
solely  for  the  benefit  of  Inhabitants  of  another 
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mainB  or  i>ipe«  for  the  purpose  and  in  ac- 
cordance with  such  rules  and  r^olations  aa 
may  become  necessary.  The  defendant  be- 
came the  owner  of  the  waterworks,  and  suc- 
ceeded to  the  rights,  privileges,  and  obli- 
gations of  the  grantees  in  the  franchise. 
Afterwards  the  city,  by  ordinance,  extended 
the  water  main  on  Fourth  avenue  to  the 
stock  yards,  to  which  main  the  then  owner 
of  i^e  yards  attadied.  Thereafter  tiie  plain- 
tiff became  the  owner  of  the  yards.  Subse- 
quently the  city  ^eeed  ordinance  No.  402, 
providing  that,  "in  addition  to  furnishing 
water  from  the  lire  hydrants  for  the  protec- 
tion and  extinguishment  of  fires  as  herein 
contemplated,  the  said  Hutchinson  Water, 
Light,  &,  Power  Co.,  its  successors  or  as- 
signs, shall  furnish  water  to  the  said  city 
and  the  ii^bitants  thereof,  living  and  do- 
ing business  along  the  mains  and  pipes,  for 

IMit  of  the  city.  Crawford's  E^te,  14  Phlla., 
328. 

When  the  land  In  front  of  which  moniclpal 
waiter  pipes  are  laid  Is  farm  land  or  salKirt>an 
property,  It  cannot  be  assessed  according  to  the 
"foot-front  rule ;"  If  the  pipe  1b  simply  laid  In 
a  newly  opened  street  before  macadamising,  to 
save  expense.  It  Is  not  a  public  improvement 
wben  laid.  Allentown  v.  Adams  (Fa.)  7  Cut. 
Rep.  195.  S  At).  430. 

An  assessment  levied  upon  city  lots  In  front 
of  which  water  pipes  are  laid,  but  on  which  no 
water  Is  consumed.  Is  not  a  specfflc  tax,  but  a 
tax  In  the  most  general  sense  of  the  word,  and 
subject  to  the  rules  of  laiw  which  govern  taxes. 
JwMs  V.  Detroit  Water  Comrs.  84  Hlcb.  278. 

The  constltatlonal  requirement  that  taxation 
shall  be  uniform  Is  violated  by  such  a  tax. 

im. 

A  tax  Imposed  upon  city  lots  In  front  of 
which  water  pipes  are  laid,  but  on  which  water 
Is  not  consumed,  is  not  a  local  assessment  when 
the  revenue  derived  from  It  Is  not  applied  to  ex- 
penses or  constructions  In  the  street  or  In  any 
district  In  which  It  Is  raised,  and  Is  not  propor- 
tioned In  any  way  to  the  cost  of  such  outlays, 
and  where  all  property  occupied  by  consumers 
of  water  Is  exeinf^t  from  It.  Jbid. 

A  statutory  provision  that  whenever  a  water 
pipe  or  main  larger  than  6  Inches  In  diameter  Is 
laid  a  Just  prm>ortlon  of  the  cost  of  laying  It 
shall  be  assessed  to  each  lot  to  be  benefited,  to 
be  determined  by  finding  the  ratio  which  the 
narrowest  frontage  <rf  the  lot  bears  to  the  entire 
frontage  on  both  sides  oC  the  street  on  which  It 
Is  located,  Is  Illegal  and  void.  Blades  v.  De- 
troit Water  Oomia.  122  Ulcb.  866,  81  N.  W. 
271. 

The  Iflglslsture  Is  without  power  to  coatw 
upon  a  mnnldpsl  water  board  appointed  by  the 
act  the  power  to  lay  a  pipe  and  Impose  an  as- 
sessment upon  abutting  property,  either  directly 
or  Indlractly,  by  requiring  the  council  to  do  so 
In  conformity  to  the  record  of  the  water  board, 
where,  under  the  pre-ezlstlng  statute,  the  board 
had  no  power  to  Impose  any  burden  of  construc- 
tion upon  cltlsens  or  property  by  asseswient. 
Cook  Farm  Co.  v.  Detroit,  124  Mich.  426,  83  N. 
W.  130. 

As  to  the  assessment  of  water  rents  on  vacant 
property,  see  *«fro,  VII.  b,  1. 

Eaemptiont. 

A  municipal  corporation  may  levy  a  water  tax 
sgalnat  a  county  for  property  situated  within 
the  city  limits.  In  the  absence  of  any  law  ex- 
empting the  pn^erty  of  counties  from  taxatlcm, 
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all  purposes,  and  in  accordance  with  such 
rules  and  r^ulations  as  may  be  deemed  nec- 
essary to  the  successful  operation  of  said 
works."  It  is  alleged  in  the  petition  that 
the  defendant  threatens  to,  and  will  unless 
restrained  by  the  cojirt,  take  up  its  main 
leading  to  plaintiff's  yards,  thus  cutting  off 
the  water  supply  and  thereby  rendering  its 
propertyvaluelessforthe  purposes  for  wl  lichit 
was  improved  and  for  which  it  is  now  hting 
used.  The  defendant  admits  that  it  intendM 
to  take  up  such  water  main,  but  alleges  that 
in  doing  so  it  is  acting  under  the  permission 
and  direct  authority  of  the  city,  and  for  the 
purpose  of  replacing  the  main  and  hydrants 
upon  other  streets  where  fire  protection  is 
greatly  needed  and  private  consumers  nu- 
merous} that  such  authority  is  in  the  fol- 
lowing resolution:  "Be  it  resolved  b^  the 
mayor  and  council  of  the  city  of  Hutchinson, 

under  a  constitutional  clause  providing  that  the 
property  of  coontles  may  be  exempted  from  tax- 
ation, but  such  exemption  Is  to  be  tmly  by  gen- 
eral law ;  thereby  implying  that,  in  the  absence 
of  any  law  exempting  It,  such  property  would 
be  liable  to  taxation.  Cook  County  v.  Chicago, 
103  III.  S46. 

A  mnnlclpol  assessment  for  laying  a  water 
pipe  1b  not  within  a  statutory  exemption  from 
taxation  except  for  state  purposes.  Philadel- 
phia V.  Union  Burial  Ground  8oc.  178  Fa.  588, 
36  L.  a.  A.  263,  36  Atl.  172. 

A  yonng  men's  Christian  aesoclatlon,  althoagb 
a  benevolent  and  charitable  corporation,  Is  not 
exempt  from  the  payment  of  water  taxes  under 
a  provision  In  a  city  charter  exempting  "hospi- 
tals, orphan  asylums,  and  all  other  charitable 
and  benevolent  corporations,  societies,  and  In- 
stltutiws  now  existing  In  the  city,"  since  the 
rule  etvtdcm  oeneri*  applies,  and  the  words 
"hospitals  and  orphan  asylums"  must  be  gl-na 
some  effect.  People  em  rel.  Brooklyn  Y.  H.  C. 
A.  V.  Willis,  28  Misc.  645,  52  N.  Y.  Supp.  780. 

A  college  entitled  to  exemption  from  all  gen- 
eral taxes  Is  not  entitled  to  exemption  from  m 
water-frontage  tax  which  was  a  special  local  as- 
sessment. Ramsey  County  v.  Macalester  Col- 
lege (Mlun.)  01  N.  W.  484. 

Abutting  property  Is  not  liable  for  an  assess- 
ment for  water  mains  so  long  as  It  Is  within  a 
atatutorj-  exemption  of  premises  having  a  well 
or  spring  from  which  a  water  supply  Is  taken. 
Beading  V.  Shepp,  13  Pa.  Oo.  Ct.  634. 

There  Is  no  adverse  possession  apon  which  a 
prescriptive  right  to  exemption  from  paym^t 
for  a  water  main  can  be  based,  when  a  city  can 
only  file  a  Hen  for  the  expense  of  laying  a  water 
pipe  after  an  application  for  a  connection  with 
adjoining  premises  has  been  made,  snd  such  ap- 
plication Is  not  made  before  twenty-one  years 
after  the  pipe  is  laid.  Com.  em  rel.  Taylor  v. 
Wagner,  24  W.  N.  C.  171. 

Cost  of  Houae  eonnwiumt. 

A  city  cannot,  by  virtue  of  Its  general  police- 
power  or  the  authority  given  It  under  the  gen- 
eral IncorporatltHi  law  to  coastruct  and  keep  In 
repair  culvnts,  drains,  sewers,  etc.,  levy  a  spe- 
dal  tax  upon  the  abutting  lots  for  the  cost 
of  connecting  the  same  by  service  pipes  with  a 
water  main  in  a  public  street,  in  the  absence  of 
express  statutory  authority  so  to  do.  Palmer 
V.  Danville,  164  III.  166,  88  N.  E.  1067. 

A  municipal  corporation  has  not  the  power  to 
assess  the  cost  of  each  lateral  service  water 
pipe  against  the  connecting  lot,  where  the  result 
of  such  assessment  would  be  to  require  lots  oo 
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KansaSj  that  a  permit  be  given  the  Hutchin- 
son Water,  Light,  ft  Power  Company  to  re- 
move seventeen  hydrants  and  the  water 
main  upon  which  they  are  located  from 
east  end  of  Fourth  ave.  line  and  connections 
to  stock  yards  to  points  designated  by  the 
council  within  the  city,  said  hydrants  to 
be  attached  to  suitable  main ;  also  two  hy- 
drants to  be  removed  from  the  corner  of  F 
and  Main  streets  and  one  from  the  lower  end 
of  Main  street  near  the  old  Missouri  Pacific 
depot,  one  of  said  hydrants  to  be  located  on 
suitable  main  at  the  corner  of  Maple  and 
Bigger  streets  near  the  Maple  street  school- 
house,  the  water,  light,  and  power  company 
to  dig  the  trenches,  and  do  all  the  work  and 
bear  all  of  the  expense  of  the  removal  and 
relocation  of  hydrants  above  mentioned  as 
may  be  designated  by  council  and  without 
additional  hydrant  rental,  and  the  said  wa- 

one  side  of  the  street  to  pa;  more  tbaa  those  on 
the  other  by  reason  of  the  location  ot  the  water 
main  tn  the  street ;  and  an  ordnance  so  provld- 
Ins  Is  void.  ntd. 

la  au  earlier  case  It  had  been  held  that  In- 
corporated towns  and  cities  In  IUIdoIs  have  the 
power  to  establish  and  maintain  waterworks 
within  their  corporate  limits;  snd.  In  the  ab- 
sence ot  Btatntory  provlrions  IlmHinff  their  dis- 
cretionary power  to  sa;  In  what  streets  the 
main  and  lateral  service  pipes  shall  be  laid,  the 
courts  will  not  say  that  tbey  have  abased  that 
discretion  bj  laying  lateral  pipes  from  a  mala 
in  a  particnlar  street  to  the  lot  line  of  vacant 
lots  of  an  owner;  and  an  assessment  on  such 
lots  therefor  will  not  on  tbat  ground  be  declared 
Invalid.  Warren  v.  Chicago,  IIS  III.  329,  9 
N.  E.  883. 

In  assessing  vacant  lots  for  the  cost  oC  laying 
lateral  water  pipes  from  tbe  main  pipe  In  the 
street  to  the  lot  lines,  a  city  has  no  right  to 
divide  arbitrarily  lots  bavlng  a  frontw^  of  4fi 
feet  on  such  street  Into  halves,  and  assess  the 
owner  thereof  for  the  cost  o<  laying  two  lateral 
pipes  to  each  of  such  lots,  while  It  assesses  the 
owners  of  the  lots  having  a  fnmtage  of  26  feet 
for  the  cost  of  only  one  lateral  pipe.  Soch  a 
scheme  discriminates  unjnstly  against  the  owner 
of  the  larger  lots,  and  an  assessment  based 
thereon  Is  nnaathorlzed  and  void.  Under  sach 
elraunstances,  t^e  property  should  not  be  as- 
sessed for  more  than  <me  service  pipe  to  each 
whole  lot.  Ibid. 

Taxes  levied  for  the  expense  of  making  con- 
nections with  water  mains  and  laying  pipes 
from  such  connections  to  the  cnrb  line  of  the 
street  before  the  paving  of  the  street,  under  a 
charter  provision  that,  when  the  paving  of  a 
street  Is  ordered  In  which  water  mains  have 
been  previously  laid,  water-service  pipes  may  be 
required  to  be  laid  first,  are  not  Invalid  as  a 
taking  of  private  property  for  private  nse,  al- 
though the  mains  are  owned  by  a  private  cor- 
poration, since  such  preparation,  avoiding  snb- 
seqaeat  tearing  up  of  the  streets,  and  the  vest- 
ing of  the  contract  of  making  such  connections 
in  the  corporatltm  In  order  to  guard  against  nn- 
slfilful  work  and  Jeopardy  to  the  safety  of  prop- 
erty and  convenience  of  patrons.  Is  for  the  bene- 
benefit  of  the  corporation ;  nor  can  It  be  re- 
garded OS  a  taking  of  private  property  (or  pub- 
lic use  without  compensation,  where  the  evi- 
dence shows  tliat  the  cost  thereof  was  balanced 
by  an  equivalent  benefit  to  the  property  front- 
ing on  the  street.  Gleaatm  v.  Wanfceriia  Coun- 
ty, 103  Wis.  225.  79  N.  W.  249. 

Where  a  regulation  exists  requiring  persons 
desiring  to  nse  the  water  from  dty  waterworks 
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ter,  light,  and  power  company  is  to  assume  all' 
responsibility  and  liability  that  may  ariBO- 
by  reason  of  removal  of  said  hydrants,  and 
shall  bold  the  city  harmless  by  reason  of 

such  removal."  "The  terms  of  the  above 
resolution  passed  by  the  council  May  10, 
1902,  hereby  accepted."  It  is  further  alleged, 
in  the  answer  that  tbe  business  carried  on 
at  tbe  stock  yards  by  the  plaintiff  is  very  in- 
considerable, and  water  may  be  supplied  by 
means  of  a  ras  engine  at  a  cost  not  to  e.x- 
ceed  9500.  The  city  filed  a  disclaimer.  At 
the  trial  dral-evidoice  was  introduced  upon 
all  questions  involved.  The  court  found  gen- 
erally for  defendant. 

The  plaintiff  contends  that,  because  a  wa- 
ter main  had  been  laid  to  its  yards  from 
which  it  was  being  supplied  with  water  at 
the  time  of  the  passage  and  acceptance  of 
ordinance  No.  402,  such  ordinance  became 

to  lay  down,  at  their  own  expense,  the  service- 
pipes  from  their  lots  to  the  main  pipe.  In  the 
street,  the  fact  tbat  the  dty  at  the  time  of  lay- 
Ing  the  main  pipe,  and  for  the  purpose  of  avtld- 
ing  tearing  up  tbe  pavement  of  a  certain  street 
by  future  connections  therewith,  also  laid  down' 
service  pipes  from  such  main  pipe  to  the  lota- 
abnttlng  on  ths  street,  does  not  entitle  the  own- 
ers of  such  lots  to  connect  with  sneb  service 
pipes  free  of  charge ;  bat  the  city  has  the  rlf^t 
to  require  such  owners  to  refund  to  the  city  the- 
cost  of  laying  them  before  they  can  make  con- 
nections therewith.  Prlndlvllle  v.  Jackson,  TS- 
UI. 337. 

A  local  assessment  to  defray  the  expense  In- 
curred by  the  city  In  laying  connection  between 
the  main  water  pipe  and  the  curb  of  abutting 
property  after  tbe  refusal  of  tbe  owner  to  lay 
the  same  In  compliance  with  a  notice  to  that 
effect  from  tbe  dty  is  void,  where  there  Is  nO' 
statutory  or  charter  aothorlty  therefor,  al- 
though the  charter  requires  such  connection  tO' 
be  made  before  tbe  laying  of  a  contemplated 
asphalt  pnvement  In  the  street.  Landon  v.  Syra- 
cuse, 19  App.  Dlv.  41,  46  N.  Y.  Snpp.  1058. 

The  fact  that  water  mains  located  In  a  public- 
street  of  a  city,  and  maintained  for  the  nse  of ' 
the  city  and  Its  Inhabitants  under  the  provision 
of  an  ordinance,  belong  to  a  private  ccMspany. 
does  not  render  an  ordinance  for  the  making  of 
connections  with  such  mains  and  to  pay  the 
cost  thereof  by  special  taxes  upon  the  contigu- 
ous property  void ;  since,  In  order  to  make  such 
water-pipe  connection  available.  It  was  the  duty 
of  the  ^ty  to  pro>vlde  water  mains  to  convey 
water  to  them,  which  duty  it  has  discharged  by 
using  the  water  mains  of  such  private  company 
under  a  contract  with  it.  Palmer  v.  Danville,. 
164  111.  156,  88  N.  E.  1067. 

tinder  a  statute  i>wmlttlng  the  collection  of  a 
certain  amount  for  the  cost  of  tbe  pipes,  from 
property  for  which  an  application  has  been  made 
forwater,  and  Into  which  It  hasbeenlntrodnced, 
the  duty  to  pay  tlie  assessments  rests  upon  con- 
tract ;  and,  when  an  application  has  been  made 
and  granted  for  water  from  pipes  lying  In  tbe 
street  In  front  of  a  comer  lot.  It  cannot  be  as- 
sessed for  tbe  pipes  lying  in  the  streeta  along  Its: 
side,  from  which  it  receives  no  watw.  Baker 
V.  Oartslde,  86  Pa.  498. 

The  enforcement  of  a  void  local  assessment 
against  abutting  property  for  tbe  cost  of  making 
connections  with  the  water  main  In  the  street 
will  be  enjoined  in  equity  as  a  cloud  on  title, 
where  the  detect  avoiding  tbe  assessment  would 
not  appear  in  the  certlQcata  and  conveyance 
given  on  the  sale  of  the  property  for  unpaid 
city  taxes,  but  the  certificate  would  simply  state- 
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4  contract  between  the  defendant  and  each  in- 
dividual then  doing  business  along  ite  mains, 

bjr  which  defendant  became  obligated  to  fur- 
niah  water  to  such  persons  for  all  porpoBea 
during  the  life  of  its  contract;  therefore  in- 
junction would  lie  by  one  on  the  line  of  its 
mams  to  prohibit  it  from  removing  such 
mains,  or  from  doing  any  other  act  which 
would  place  it  in  such  position  that  it  would 

'be  unaole  to  perform  that  part  of  its  con- 
tract.  This  contention  may  be  conceded,  if 

-the  latter  was  acting  without  authority  from 
the  city.  Mandamus  will  lie  to  compel  a 
water  company  to  supply  water  to  one  on 
its  mains  upon  his  compliance  with  its  rea- 
sonable rules  and  regulations,  and  upon  the 
same  principle  injunction  will  lie  by  the  in- 

•dividual  to  prevent  a  water  company  from 
ranoving  its  mains  without  anthorU^  from 

"the  city,  if  such  removal  will  deprive  it  of 
the  means  or  disable  it  from  fulfilling  its 

■that  the  sale  was  nude  tor  such  onpald  taxra. 
Alvord  T.  Srranui^  163  N.  Y.  158,  57  N.  B.  310. 

Other  matters. 

An  assftBsmetit  tor  water  malm  exceeding  the 
-actual  coat  of  laying  them  Is  not  tor  that  rea- 
son excessive,  when  It  Is  made,  not  merely  to 

put  the  pipes  down,  but  to  ralae  a  fund  to  keep 
the  aystetu  In  repair.  Paraons  v.  District  of 
Columbia,  170  U.  S.  45.  42  L.  «d.  948,  18  Sup. 
-Ct.  Bep.  521. 

It  Is  within  the  power  of  the  leslslatare  to 
•confirm  an  Invalid  water  tax,  and  levy  It  on  the 
-several  pieces  of  land  on  which  It  was  originally 
asaessed.  Re  Flower,  28  N.  Y.  8.  B.  80,  7  N.  Y. 
Snpp.  866. 

An  asseasmait  for  the  expenae  ol  laying  water 
pipes,  when  made  a  ftxod  lien,  la  not  discharged 
•b;  a  Bheriff*s  sale  under  a  Babsequent  encum- 
brance. NoiTtbem  Liberties  v.  Swain,  IS  Pa. 
118. 

d.  Paj/ment  for  work. 

The  Implied  liability  of  a  city  to  pay  lor  the 
■waterworks  exists  from  the  time  that  they  are 

■  flnt  accepted  and  appropriated  by  the  city ;  and 
the  statnte  of  limitations  commences  to  run  at 
that  time.  Texas  Water  &  Oas  Co.  v.  Cleburne, 
1  Tex.  Civ.  App.  580,  21  S.  W.  398. 

Recovery  can  be  had  to  the  extent  of  the  ap- 
.  proprlation,  upon  a  contract  for  building  water- 
works which  exceed  the  appropriation  made  for 
Uiat  purpose,  where  the  municipality  was  11m- 
'Ited  In  its  power  to  contract  to  the  amount  of 
the  appropriation.  Keith  v.  DuQuoIn,  89  III. 
App.  36. 

Although  foods  procured  by  a  sale  of  water- 
woricB  bonds  chargeable  with  the  amount  dne 
the  contractor  have  bem  paid  ont  by  the  city  in 
-completing  a  water  system  contracted  for,  the 
•  nmtructor  is  not  thereby  prevented  from  recov- 
'  orlng  the  value  of  his  services  rendered  under 
the  contract.    (Sherman  v.  Connor  (Tex.  Civ. 
App.)  72  S.  W.  238. 

Acceptance  of  a  water  plant  by  a  city  aa  be- 
ing In  compliance  with  the  contract  between  it 
and  the  water  company  will  determine  the  saf- 
flcleni:y  and  adequacy  of  the  machinery,  and  es- 
tabllBb  the  baslB  npon  which  its  capacity  may 
be  tested  as  being  that  of  the  plant  as  scented, 
.  and  not  the  capacity  called  for  In  the  contract. 

■  Owensboro  Water  Co.  v.  Duncan,  17  Ky.  L.  Rep. 
-.Tfl.  32  S.  \V.  478. 

But  a  town  Ib  not  liable  for  the  construction 
of  cisterns  or  reservoir*  as  part  of  a  water- 
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contract  to  the  individual.  It  appeaTS,  how- 
ever, that  by  the  resolution  of  May  10,  1902, 
the  city,  in  the  exercise  of  its  governmental 
powers,  detennined  it  was  to  the  beat  inter- 
est of  the  general  public  that  the  main  lead- 
ing to  the  plaintiff's  stock  yards,  and  the 
lire  hydrants  located  thereon,  should  be  re- 
moved to  other  portions  of  the  city,  where 
fire  protection  was  greatly  needed  and  pri- 
vate consuniere  numerous.  It  thnefore  gave 
defendant  permission  to  take  such  main  and 
fire  hydrants,  and  ordered  that  they  be  re- 
located on  such  other  streets  as  it  might 
thereafter  direct.  "Where  a  city  council 
has  power  to  act  in  a  given  case,  and  the 
mode  of  action  is  not  prescribed  b^  charter, 
it  may  proceed  either  by  resolution  or  by 
ordinance.*'  Smith,  Modern  Law  of  Mud. 
Corp.  i  607 ;  CrmcfordavilU  t.  Bradon,  130 
Ind.  149,  14  L.  B.  A.  208,  28  N.  E.  849; 
Smith  T.  State,  64  Kan.  730,  68  Pac.  641. 

works  system  for  protection  from  fire,  which  it 
had  no  orlgiDal  aatliority  to  construct,  an  tht 
gnnnd  of  ratification  of  the  contract,  either  1^ 
the  subsequent  adoption  by  the  electors  at  a 
special  town  meeting,  instead  of  an  annual 
meeting  as  required  by  statute,  of  a  nonretroac- 
tive resolution  giving  the  town  board  the  powers 
relating  to  villages,  which  Indade  anthoiity  to 
construct  such  works,  or  by  the  adoption  and 
use  of  such  reaervolrn.  Dullanty  T.  Vaoglm,  77 
Win.  88,  45  N.  W.  1128. 

A  contractor  falling  to  complete  a  water  sys- 
tem according  to  contract  is  ^titled  to  recover 
the  amount  actually  earned  by  him  under  the 
contract,  less  the  amount  paid  him  by  the  city 
under  the  contract,  pins  the  amount  oecessarlly 
expended  by  the  city  in  completing  the  works. 
Sherman  v.  Connor  (Tex.  CW.  App.)  72  8.  W. 
238. 

A  lien  for  the  purchase  price  of  engines  and 
pumpB  forming  part  of  the  waterwo^  system 
of  a  water  company  cannot  be  defeated  on  the 
ground  of  public  inconvenience,  as  that  would  be 
an  appropriation  oft  private  property  to  public 
ases  witliont  compensation.  Wood  v.  Holly 
Mfg.  Co.  100  AU.  826,  18  8a  948. 

e.  LUtbtUty  fr  tnfvriet. 

A  muDlcipallty  operating  a  water  plant  for 
Its  own  use  and  that  of  its  Inhabitants,  under 
statutory  authority.  Is  liable  for  injuries  to  ad- 
joining property  resulting  from  the  negligent 
construction  and  maintenance  of  the  plant,  to 
Che  same  extent  as  though  It  were  a  private  eor- 
poratloD  or  natural  peruHi.  Booths  v.  Foiton, 
85  Mo.  App.  16. 

That  the  waterworks  of  a  city  were  built  un- 
der authority  Imposed  upon  it  by  the  leglsla- 
tnre,  and  under  the  dlrecticm  and  snperrlalon  of 
a  committee  appointed  by  the- l^slatnre,  will 
not  exempt  the  city  from  the  general  rule  which 
Impoaes  upon  municipal  corporatlonsownlngand 
operating  such  works  liability  for  iBjurles  to 
private  Individuals  through  their  negligent  con- 
struction or  operation.  E*erg  Cigar  Co.  v. 
Portlaad,  84  Or.  282,  43  L.  R.  A.  435,  55  Pac. 
981. 

When  a  water  system  Is  conducted  by  a  mu- 
nicipality in  part  for  profit,  even  if  principally 
for  public  purposes,  the  municipality  Is  liable 
for  damages  caused  by  negligence  In  Its  man- 
agement. Chicago  V.  Sels,  8.  ft  Co.  104  III. 
App.  876. 

A  municipality  maintaining  a  water  system 
both  for  public  purposes  and  private  domestic 
use  for  hire  is  liable  for  a  personal  Injury 
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In  view  of  thia  resolution,  the  defendant 
was  acting  under  direct  authority  from  the 
■city.  Wnterworks  are  public  utilities.  The 
power,  to  own  or  otherwise  provide  a  system 
■of  waterworks  conferred  upon  cities  lias  re- 
lation to  public  purposes,  and  for  the  pub- 
lic, and  appertains  to  the  corporation  in  its 
political  or  governmental  capacity.  They 
Are  supported  at  public  expense,  and  are 
subject  to  the  exclusive  control  of  the  city 
in  its  governmental  capacity  for  the  conven- 
ience, health,  and  general  welfare  of  the 
■city.  The  city  determines  the  amount  of 
water  mains,  where  to  be  laid,  and  tiie  num- 
ber  and  location  of  fire  hydrants.  Over 
these  the  individual  has  no  control.  In  the 
■exercise  of  this  political  power  the  city  faas 
•discretion,  with  which  the  courts  have  no 
Tight  to  interfere. 

In  such  cases  there  is  no  contractual  re- 
lation between  the  city  and  the  individual 

-caused  b;  Its  neglect  to  keep  1q  a  safe  coodltlon 
■a  part  of  the  sfstem  devoted  to  sapplylng  cus- 
■tomen.  Wllktns  Bntlond,  61  Vt.  886,  IT 
Atl.  786.  . 

Bat  a  wato*  companj  is  not  liable  for  Injury 
resulting  from  the  escape  of  water  from  Its 
pipes,  where  it  has  exercised  due  care  In  con- 
structing and  maintaining  them.  Blytb  v.  Bir- 
mingham Waterworks  Co.  11  Ezcb.  781,  25  L.  J. 
Bich.  N.  S.  212,  2  Jur.  N.  8.  333. 

And  If  the  plan  adopted  for  public  works  Is 
not  neceasarll;  Injurious  or  dangerous  to  pri- 
vate interests,  and  Is  executed  with  reasonable 
«klll  and  prudence,  the  protection  against  llablll- 
t;  Is  absolute ;  If,  however.  It  must  necessarily 
cause  Injury  or  peril  to  private  persons  or 
priqterty,  tboogh  executed  wltb  due  care  and 
akill,  the  law  r^ards  the  execatlon  of  soch  a 
plan  as  negligence.  Welsh  v.  Rutland,  66  Vt. 
228,  48  Am.  Rep.  762. 

A  general  authority  to  build  a  pumping  sta- 
tion, wUhoat  designating  the  site,  does  not  ao- 
thorlze  a  municipal  corporation  to  erect  It  so 
near  private  property  as  to  destroy  or  materially 
Injure  Its  rental  value.  Morton  v.  New  York, 
140  N.  Y.  207,  22  L.  B.  A.  241,  35  N.  E.  490. 

A  standpipe  erected  on  municipal  property  in 
■connectlcHi  with  the  system  of  water  supply  la 
not  per  ae  a  nuisance  which  can  be  enjoined  by 
owners  of  adjoining  property.  Whitfleld  v.  Car- 
roUton,  50  Mo.  App.  98. 

The  burden  of  proving  that  the  standpipe  of  a 
municipal  corporation,  used  In  counectitMi  with 
Its  waterworks  system,  Is  an  Injurloos  structure 
and  a  menace  to  boUdlogs  In  the  vicinity,  la 
npon  the  one  claiming  damages  to  his  property 
by  reason  thereof.  Doyle  v.  Sycamore,  81  111. 
App.  589. 

A  waterworks  company  which  closes  up  the 
«vcrfio>w  pipes  of  its  reservoir  so  that  the  reser- 
voir overflows  and  water  Is  forced  back  through 
a  subterranean  well  of  an  adjoining  owner,  dam- 
aging it  and  Injuring  the  premises,  is  liable 
therefor  In  damages.  Odell  v.  Nyack  Water- 
works Co.  91  Hun,  288,  86  N.  T.  Supp.  206. 

The  ccMiBtmctlon  of  waterworks  by  a  mnnfcl- 
pal  eotporatloQ,  authorized  by  the  law  under 
vrhtch  It  Is  Incorporated,  Is  not  a  nuisance  per 
«e  so  as  to  render  It  liable  for  Injuries  result- 
ing from  such  construction.  In  the  absence  of 
some  act  of  negligence  on  the  part  of  the  con- 
tractor performing  the  work,  or  breach  of  duty 
on  Its  own  part  causing  the  injury,  and  irre- 
spective of  whether  the  injured  party  was  gull- 
^  of  eoatrlbntory  negligence,  even  If  It  knew 
that  blaating  might  become  necessary  in  the 
progress  of  the  work,  and  failed  to  insert  the 
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upon  which  the  principle  contended  for  by 
plaintifT  can  rest.  It  is  true  that  by  some 
of  the  conditions  of  the  contract  the  indi- 
vidual is  collaterally  interested,  but  as  to 
such  the  contractual  rdation  is  not  between 
the  city  and  the  individual,  but  between  the 
defendants  and  the  individual.  An  individ- 
ual can  acquire  no  vested  right  as  against 
the  public  in  the  continued  service  of  a  pub- 
lic utility.  Such  a  doctrine,  once  admitted, 
would  destroy  the  convenience  as  a  public 
utility.  It  would  then  become  hampered, 
and  subject  to  the  control  of  the  individual, 
and  made  to  subserve  such  interests,  to  the 
detriment  of  the  public  welfare.  It  follows 
that  there  was  no  error  in  refusing  the  in- 
junction. 

The  judgment  of  the  court  below  is  of' 
firmed. 

All  the  Justices  concur. 


necessary  precautions  In  the  contract.  If  In  fact 
all  proper  care  and  precautions  were  taken  In 
making  the  blast.  Iiogan^iort  v.  Dick,  70  Ind. 
65,  86  Am,  Rep.  106. 

The  acts  of  a  munldpal  water  board  in  ■wrong- 
fully digging  a  ditch  over  another's  real  estate, 
connecting  it  with  a  weir,  and  for  several  years 
causing  the  adjoining  land  to  be  overflowed  by 
opening  the  gate  of  the  weir  three  or  four  tlmea 
a  year,  making  the  land  wet  and  marshy,  eon. 
stitute  a  nuisance.  Elsenmenger  v.  St.  Paul 
Water  Comrs.  44  Minn.  457,  47  N.  W.  156. 

A  request  by  a  landowner  to  a  municipal  cor- 
poration not  to  Interfere  with  the  flow  npon  his 
land  of  water  from  Its  storage  reservoir  will 
prevent  bis  maintaining  a  petltkm  against  the 
monlclpallty  for  damages  for  the  injury  caused 
to  him  by  such  flowage.  Griflin  v.  Lawrence,  136 
Mass.  365. 

Future  damages  cannot  be  accorded  for  the 
maintenance  of  a  storage  reservoir  for  a  mu- 
nicipal wster  supply  In  such  a  manner  as  to  In- 
jure adjoining  land  by  percolation,  since  the 
municipality  may  prefer  to  change  the  manner 
of  use  so  as  to  abate  the  nuisance.  Aldworth 
V.  Lynn,  163  Mass.  63,  10  L.  K.  A.  210,  26  N. 
E.  229. 

It  Is  the  duty  of  a  municipal  corporation,  In 
constructing  Its  water  pipe  In  a  highway,  to 
construct  it  in  a  safe  manner,  and  exercise  due 
diligence  to  keep  and  maintain  It,  at  all  times. 
In  such  a  condlBon  as  not  to  endanger  the  safe- 
ty of  people  lawfully  passing  along  the  high- 
way ;  hence.  It  will  be  liable  If  injury  results 
from  negligently  permitting  water  to  eacape 
from  It  with  a  hissing  noise,  to  the  affrlghtment 
of  a  roadworthy  horse.  Baker  v.  North  Baet, 
151  Pa.  234,  24  Atl.  1070. 

A  town  which  accepts  a  statute  authorJxlng  It 
to  maintain  a  system  for  supplying  water  at 
rates  to  be  established  by  the  town  Is  liable  for 
Injuries  to  a  traveler  on  the  highway  received 
by  the  undermining  of  the  highway  by  water 
leaking  from  the  pipes,  through  their  negligent 
construction.  Hand  v.  Brookllne,  126  Mass. 
324.  This  Is  put  npon  the  ground  that  for  neg- 
ligence In  constructing  works  from  which  they 
are  to  receive  profit,  towns  are  Just  as  liable 
for  Injuries  as  private  corporations  or  Indlvld- 
nals. 

A  municipal  corporation  Is  liable  tor  damage 

to  a  netgaborlng  cellar  if.  after  notice.  It  falls 
to  discover  and  repair  a  leak  in  Its  water  main 
or  a  service  pipe  within  the  highway.  Hodn  v, 
Lancaster,  IS  Lane.  L.  Rev.  131. 

A  municipality  supplying  water  for  compensa- 
tion la  liable  for  Injury  Inflicted  on  private 
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pvoperty  by  the  leaking  of  a  watw  main,  wbm 
the  leek  reenlted  from  the  ne^lgence  of  the 

dtj  employees  In  constructing  the  mala.  Dam- 
nunn  t.  St.  Loala,  152  Mo.  186,  58  8.  W.  932. 

A  numlclpal  corporation  la  liable  for  negU- 
geDtl7  permitting  water  to  escape  from  a  water 
main  wholly  under  Its  control,  to  the  injury  of 
property  al>Dtting  on  the  street  In  which  It  Is 
laid.  Rams^  t.  Fhlladelphla,  171  Pa.  68.  32 
Ati.  1133. 

No  llabillt;  attaches  for  the  damage  doe  to 
the  leakage  of  water  pipes  In  an  adjoining  boiid- 
log.  where  the  pipes  were  t^l^oally  strong,  and 
the  break  In  them  was  not  due  to  ne^igenee  or 
design,-— especially  where  It  totric  six  months  of 
close  InTGstlgatlon  to  discover  where  the  leak 
was,  which  was  then  prtHnptly  repaired.  Terry 
T.  New  York,  8  Bosw.  504. 

A  city  fs  not  liable  for  an  Injary  to  prirate 
premises  dae  to  the  Iwikage  of  water  from  water 
pipes  In  an  adjoining  ballding,  on  the  ground 
that  it  owns  the  aqueduct  from  which  the  water 
supply  la  furnished,  and  deriiea  emolument  from 
Its  use.  Ibid. 

A  water  company  la  liable  for  damages  caused 
by  the  negligence  of  Its  employees  In  bo  repair- 
ing a  water  main  that  a  stream  of  water  es- 
caped and  was  thrown  upon  the  roof  of  a  bond- 
ing and  ran  down  to  the  rooms  below,  to  the  In- 
Jury  of  gooda  stored  therein,  the  leaving  open  of 
skylights  OD  the  roof  not  being  contributory  neg- 
ligence which  will  reHeve  it.  Tik  Hon  T.  Spring 
Valley  Waterworks,  96  Csl.  619,  4  Pac  666. 

A  water  company  authorized  by  act  of  Par- 
liament to  lay  water  mains  la  not  liable  for  the 
bnrstlng  of  a  main  and  the  flooding  of  adjoining 
property.  In  the  absence  of  negligence  on  Its 
part.  Green  v.  Chelsea  Watenrorks  Co.  70  L. 
T.  N.  8.  547. 

Sofflclent  evidence  of  negligence  in  the  con- 
Btructlon  of  a  water  main  to  carry  the  qoestion 
to  the  Jnry  exists  when  It  I«  sbowa  to  have 
burst  three  times  under  ordinary  pressnre,  and 
that  pipe  at  Its  size  will  not,  when  properly 
constructed  and  laid,  burst  under  such  pressure. 
Esberg  Cigar  Co.  v.  Portland,  34  Or.  282,  43 
L.  a.  A.  435,  55  Pac.  961. 

On  a  grant  of  the  right  to  a  city  to  lay  water 
pipes  across  private  land.  In  which  the  city  cov- 
(^nts  to  pay  a  fair  and  Just  compensation  for 
any  damage  that  may  be  done  by  the  bursting 
of  the  pipes ;  and  which  provides  that  the 
amount  of  damage  shall  be  appraised  and  fixed 
by  appraisers,  which  Shall  be  Snal  and  conclu- 
sive,— an  award  of  the  appraisers  is  not  a  pre- 
requisite to  the  malntenBi.ce  of  a  suit  for  In- 
juries done.  Seward  v.  Rochester,  109  N.  Y. 
166,  16  N.  E.  348. 

A  city  Is  liable  for  damages  to  the  premises 
and  gooda  of  an  abutting  owner  from  the  over- 
flow of  the  premises  by  water  escaping  Into  the 
street  from  a  service  pipe  which,  with  the  per- 
mission of  the  city,  and  partly  for  Its  benefit  aa 
a  source  of  rercnne,  was  put  In  by  another  abut- 
ting ovmer  and  connected  with  llie  water  main 
by  a  plumber  licensed  by  the  city,  where,  after 
notice  that  the  water  is  escaping,  it  permits  It 
to  flow  In  the  street  and  upon  such  prcmlaes ; 
since  tbe  permission  to  the  other  owner  could 
give  him  no  control  of  the  street,  and  It  Is  the 
dnty  of  the  city  after  notice  to  use  reasonable 
care  to  keep  such  artificially  accumnlatsd  water 
out  of  the  plaintiff's  premises.  Clndnnatl  v. 
Jacob,  10  Ohio  Dec.  Reprint.  27. 

A  water  company  la  not  liable  for  flooding 
adjoining  property  where  It  was  caused  by  the 
action  of  a  frost  of  extraordinary  severity. 
Blyth  v.  Birmingham  Waterworks  Co.  25  L.  J. 
Ezch.  N.  S.  212,  2  Jar.  N.  8.  833,  11  Exch.  781. 

But,  under  a  statute  requiring  waterwuks 
commlasi oners  to  make  compensation  for  all 
damages  occasioned  by  the  banting  or  escape  of 
61  L.  B.  A. 


water  fron  a  reservoir,  aqaeduct,  or  pipe  con- 
nected therewith,  they  most  make  compensation 
for  damage  by  flood  waters  from  the  reservoir, 
although  It  results  from  a  storm  of  extraor- 
dinary violence.  Rothes  v.  Kirkcaldy  Water- 
woilcs,  L.  R.  7  App.  Caa.  694, 

In  Topeka  Water  Co.  v.  Whiting.  68  Kan. 
639,  39  L.  R.  A.  90,  50  Pac.  877,  It  is  said  that 
the  fact  that  a  municipality  confers  upon  a  wa- 
ter company  the  right  to  place  Its  hydrants  In 
the  streets,  and  to  open  them  tor  the  purpose  of 
flushing  Its  mains,  gives  the  CMopany  no  li- 
cense or  right  to  flush  Its  maina  In  such  a  man- 
ner aa  unnecessarily  to  Impede  travel  or  Im- 
peril the  safety  of  those  passing  and  repasslng- 
over  the  street,  the  license  to  flash  carrying 
with  It  the  obligation  to  do  so  with  reasonable 
core  and  a  due  regard  for  the  rights  of  others. 

A  municipal  corporation  Is  reapontible  for 
damages  resoltlng  from  a  broken  fire  hydrant 
whereby  water  Is  thrown  onto  private  property, 
of  the  breaking  of  which  It  has  notice,  or  Its 
equivalent.  It  being  on  a  pnbilc  highway  and 
subject  to  Its  aothorlty.  MeHaie  v.  Throop,  13- 
Pd.  Super.  Ct.  894. 

A  municipal  corporation  Is  not  liable  for  In- 
juries caused  by  water  from  a  fire  hydrant 
whldi  wae.  in  soma  way  not  known,  removed 
fivm  Its  place,  unless  It  Is  shown  to  have  failed 
to  OK  reasonable  care  In  the  erection  and  con- 
struction of  the  hydrant,  or  thereafter  In  fall- 
ing to  keep  It  in  repair.  Jenney  v.  Brooklyn, 
120  N.  Y.  164,  24  N.  E.  274,  Reversing  44  Hun. 
371,  where  It  was  assumed  that  the  hy^nt 
blew  out,  and  was  held  that  the  blowing  oat 
was  sufficient  proof  of  negligent  constructloQ 
to  carry  the  case  to  the  Jury. 

A  water  company  Is,  in  the  absence  of  contrlt^- 
otory  negligence,  responsible  for  Injuries  to  one 
thrown  from  a  buggy  on  the  sudden  turning  of 
a  horse  frightened  by  a  stream  of  water  thrown 
from  a  hydrant  In  tbe  flushing  of  the  water 
mains,  where  the  method  used  for  flashing  was 
calculated  to  frighten  ordinarily  gentle  horses, 
of  which  the  company  was  aware,  and  no  ade- 
quate precautions  were  taken  to  warn  or  pro- 
tect travelers.  Topeka  Water  Co.  v.  Whiting, 
58  Kan.  639.  89  L.  R.  A.  90,  60  Pac.  877. 

A  water  company  la  liable  for  an  Injury  to  a 
horse,  resulting  from  failure  to  repair  a  flre 
plug  In  the  street,  although  a  statnte  requires 
the  water  company  to  keep  the  flre  pings  In  re- 
pair, ^vrlded  that  It  be  done  at  the  cost  at  the 
local  commlssloaen  ot  the  town.  Bayley  t. 
Wolverhampton  Waterworks  Co.  6  Borlst.  ft  N. 
241. 

A  municipal  oorporatlon  which  represents  a 
flre  plug  to  be  In  gooA  repair  is  liable  for  dam- 
ages to  adjoining  property  which  Is  flooded  be- 
cause the  plug  cannot  be  closed  after  being  law- 
fully opened.  Rice  v.  St.  Louis,  165  Mo.  636, 
6P  S.  W.  1002. 

But  no  liability  attaches  to  a  mnnlclpallty  for 
an  injury  arising  from  the  negligent  testing  of  a 
flre-department  hydrant  supplied  by  waterworks 
owned  by  the  city,  from  which  It  derives  no 
revenue,  for  use  for  flre  purposes.  In  such  a  man- 
ner as  to  frighten  a  horse  passing  on  the  high- 
way, when  such  hydrant  Is  under  the  control  of, 
and  Is  operated  by,  officers  not  acting  aa  agents 
or  servants  ot  the  corporation,  bat  as  public  oC- 
flcers  whose  duties  are  defined  by  general  law, 
and  when  frmn  the  use  of  such  hydrant  the  city 
derives  no  special  benefit  In  Its  corporate  ca- 
pacity.   Edgerly  r.  Concord,  62  N.  H.  8. 

Where  a  state  statute  enabling  a  city  to  In- 
troduce pure  water  empowers  the  city  to  elect 
water  commlsslonera  for  a  fixed  tenn,  and  for 
Buch  aobaeqnoit  terma  as  the  city  may  deter- 
mine, to  prescribe  the  duties  and  compensatlm 
of  the  commlaaloncrs,  and  to  regulate  the  mods 
and  causes  of  their  removal  from  office ;  and  the 
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<ity  owne  tbe  vaterworka,  recelveB  rents  for  wa- 
■ter,  and  cootrols  the  use  and  dlatrlbutlon  of  tbe 
water, — the  water  commisslonera  and  their  em- 
ployees are  aerrants  of  tbe  clt^,  and  It  Is  lia- 
ble where  damage  la  caused  by  an  unsafe  high- 
way,  rendered  so  by  a  stream  of  wat«r  thrown 
from  a  hydrant  by  the  employees  of  tbe  water 
commissioners.  Aldrlch  v.  Tripp,  11  B.  I.  141, 
23  Am.  Uep.  434. 

The  commissioner  of  public  works  of  tbe  city 
^  New  York  la  not  u  Independent  oBtcer,  but 
acts  as  an  agent  of  tbe  city,  which  la  liable  for 
ills  negligent  failure  properly  to  lay  or  keep 
in  repair  the  water  pipes  maintained  In  the 
■streets  of  the  city.  McAToy  New  Tork,  64 
Uow.  Pr.  24S. 

A  municipal  corporation  Is  not  liable  for  the 
aegllgeoce  of  a  board  of  water  commissioners, 
resulting  in  the  bursting  of  a  water  main,  when 
the  statutes  make  tbem  a  wholly  Independent 
-board.    Ashby  Y.  Erie,  85  Pa.  286. 

A  city  ts  not  liable  for  the  negligence  of  its 
-board  of  education  In  the  constrnctlon  of  the 
water  arrangements  In  premises  occupied  for 
school  purposes,  whereby  water  flows  down  to 
the  Soor  below,  causing  Injury,  where  the  board 
la  In  fact  Independent  of  the  city  gOTenunent, 
And  in  Its  creation  and  In  the  exercise  of  Its 
powers  and  duties  is  the  Instrument  of  the 
state  government.  Ham  v.  New  Tork,  5  Jones 
A  S.  458. 

In  the  control  of  Us  flre  department,  a  mu- 
nicipal corporation  la  a  mere  Inatrumentallty 
-for  the  admlnlatratlon  of  public  gorenment 
and  the  collection  and  diabursemment  of  public 
moneys  raised  by  taxation  for  public  uses,  and 
which  cannot  lawfully  be  applied  to  the  llqul- 
■datloo  of  damages  caused  by  wrongful  acts  of 
Its  officon.  Welsh  v.  Rotland.  B6  Vt.  228,  48 
Am.  Rep.  762. 

So  that  In  case  an  employee  of  such  depart- 
ment is  directed  to  thaw  out  a  frozen  hydrant, 
■and  does  so  In  such  a  way  as  to  cause  Injury  to 
travelers  In  the  highway,  the  mnnlclpality  is 
not  liable,  where  It  might  have  been  done  with- 
out Injury.  Ibid. 

A  city  Is  not  liable  for  an  Injury  sustained 
by  a  trnvGler  whose  horse  was  frightened  by 
water  falling  from  a  hose  pipe  with  which  a 
member  of  the  flre  department  was  testing  the 
hydrant,  since  the  municipality  is  not  liable 
for  damage  done  by  the  flre  department.  Ed- 
gerly  r.  Concord,  59  N.  H.  78. 

A  city,  being  authorized  to  establish  a  flre 
department,  in  doing  bo  exercises  a  govern- 
mental function,  and  la  not  liable  for  damages 
caused  to  goods  by  water  thrown  on  them  In  an 
attempt  to  extlngnish  a  fire.  Davis  v.  Lebanon, 
22  Ky.  L.  Hep.  384,  67  S.  W.  471. 

A  charier  requiring  notice  to  a  manlclpal  cor- 
poration of  any  defect  In  the  condition  of  any 
toldge,  street,  sidewalk,  or  thoroughfare  to  ren- 
der It  liable  for  Injuries  caused  by  such  defect 
does  not  npply  to  Injuries  caused  by  a  defective 
water  main.  Moran  v.  St.  Paul,  54  Hlnn.  279, 
66  N.  W.  SO. 

A  provlalon  la  a  statnte  relating  to  the  water 
board  of  a  city,  requiring  that  before  action  la 
brought  against  tbe  board  the  matter  shall  be 
submitted  to  It  and  rejected,  is  satisfied  by  a 
failure  to  act  on  the  complaint  within  a  reabou- 
able  time,  wbldi  amounts  to  a  rejection.  Elaen- 
m eager  v.  St.  Paul  Water  Comrs.  44  Hlnn.  457, 
47  N.  W.  156. 

An  action  against  a  municipal  corporation  to 
recover  for  damagea  to  property  arising  from 
tbe  erection  of  a  standpipe  must  be  commenced 
within  five  years  from  the  time  of  Its  erection. 
Doyle  V.  Sycamore,  81  III.  App.  589. 

Where,  In  placing  water  pipes,  a  portion  of 
an  arch  which  supported  a  building  wns  cut 
cway,  the  cause  of  action  accrued  at  the  time 
«1  L.  R.  A. 


the  arcb  was  cat  away,  and  tbe  statute  of  lim- 
itations commenced  to  run  at  that  time;  al- 
though tbe  Injury  to  the  building  by  the  set- 
tling of  a  comer  and  cracking  of  the  walls  did 
not  occur  until  several  months  after  the  arcb 
was  cut :  and  although  tbs  owner  of  the  build- 
ing did  not  discover  tliat  the  arch  had  been  cut 
until  Inquiry  was  made  by  him  db  to  the  cause 
of  the  cracking  of  the  walls.  As  the  cutting 
of  tbe  arch  by  tbe  defendant  was  a  wrongful 
act  toward  tbe  owner  of  tbe  building,  the  cause 
of  action  accrued  at  that  time.  Boostoti  Waters 
works  V.  Kennedy,.  70  Tex.  238,  8  S.  W.  86. 

III.  Contract  tor  water. 

a.  Power  of  munMpahtji. 

A  muDlclpal  corpomtton  la  authorised  to  pro- 
vide tbe  city  with  water  by  making  a  premier 
contract  with  an  Individual  to  erect  water- 
works and  aell  water  to  the  city,  as  necessarily 
Incident  or  Implied  and  essential  to  the  power 
granted  by  Its  charter  to  provide  the  city  with 
water  and  erect  hydrants  and  provide  for  tbe 
prevention  and  extinguishment  of  fires.  Daven- 
port V.  Klelnachmldt,  6  Mont.  B02,  13  Pac.  249. 

A  city  upon  which  was  conferred  by  Its  char- 
ter the  general  powers  prescribed  for  municipal 
corporations,  and  the  power  to  provide  for  tbe 
erection  of  waterworks,  Is  aatborlied  to  grant  to 
a  corporation  a  franchise  to  supply  the  inhab- 
itants of  the  city  with  water.  Andrews  v. 
National  Foundry  *  Pipe  Works,  10  C.  C.  A.  60, 
18  U.  8.  App.  458,  24  U.  8.  App.  81,  61  Fed. 
782. 

A  city  la  authorised  to  rent  bydrants  for 
municipal  purposes  where  its  charter  provides 

that  It  may  construct  waterworks,  supply  the 
city  with  water,  and  provide  for  tbe  prevention 
and  extinguishment  of  fires.  Austin  v.  Bar^ 
tholomew,  46  C.  C.  A.  327,  107  Fed.  840. 

Under  a  power  to  provide  for  and  conduct 
water  Into  and  through  its  streets  a  municipal 
corporation  may  enter  Into  a  reasonable  con- 
tract for  the  performance  of  the  service.  Anoka 
Waterworks,  Electric  Ught  A  F.  Co.  v.  Anoka, 
109  Fed.  C80;  Humelstown  V.  Brunner,  IT 
Pa.  Co.  CL  140. 

A  city  of  the  second  class  In  Kansas  boa 
power  to  contract  with  a  private  party  for  tbe 
construction  and  operation  of  waterworks  and 
for  the  payment  of  rent  for  the  use  of  bydrants, 
and  to  grant  to  such  a  party  tbe  use,  not  exclu- 
sive, of  its  streets  for  the  purpose  of  laying 
pipes  to  conduct  the  water.  Iltlnola  Trust  i 
Sav.  Bank  v.  Arltansas  City,  34  L.  R.  A.  518, 
22  C.  C.  A.  171,  40  U.  8.  App.  257,  76  Fed.  271. 

A  statute  authorising  cities  to  contract  with 
and  authorize  any  person,  company,  or  corpo- 
ration to  erect  and  maintain  a  waterworks  sys- 
tem for  supplying  water  to  the  city  and  Its 
residents,  and  to  supervise  and  control  such 
corporation,  authorizes  tbe  city  to  grant  a  fran- 
chise to  such  company  which  Includes  the  estab- 
lishment of  a  reservoir  outside  the  dty  limits, 
and  the  reservoir  and  pipes  leading  to  the  same 
will  be  under  the  control  and  supervision  of  the 
council.  State  nr  rel.  Tarr  v.  Crete,  32  Neb. 
568,  49  N.  W.  272. 

A  municipal  corporation  has  the  power,  under 
a  statute  empowering  It  to  authorize  three  or 
more  persons  to  form  an  Incorporated  company 
to  supply  It  with  water,  to  authorise  private 
pern  on  3  to  construct,  maintain,  and  own  the 
works,  and  contract  with  them  for  the  munici- 
pal supply  of  water.  Vlncennes  v.  Callander, 
86  Ind.  484. 

The  power  of  a  city  to  provide  for  a  water 
supply  Is  not  limited  by  tbe  section  of  the 
statute  providing  that  the  city  shall  levy  a 
special  tax  o>f  a  c«^n  amount  upon  property 
benefited,  but  not  exceeding  5  mills  on  tbe  dol- 
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lar  for  mj  jear ;  but  If  that  food  U  not  snffl- 
dont  to  meet  the  (Allgation  the  deflclener  may 
be  met  from  the  geoenU  revenaea.  Creston 
WaterworkB  Co.  t.  Creaton,  101  lova,  687,  70 
N.  W.  739. 

Section  8,  chap.  78,  of  the  acta  <rf  the  14tb 
Iowa  General  Assembly,  coDcernlog  the  water 
anppl;  of  cities,  It  held  to  mean  that,  where  the 
city  or  town  operates  Its  own  waterworks  the 
expeDse  may  be  met  by  tbe  rentals  from  cou- 
•umers  and  a  tax  upon  the  taxable  property  In 
the  city  or  town  ;  when  the  right  to  operate  the 
works  le  glTeo  to  another,  ^he  city  or  town 
may  contract  for  a  supply  for  public  nses  at 
such  price  as  may  be  agreed  npoo,  which  la  to 
be  paid  oat  of  the  special  tax  from  taxable 
property  wltbln  tbe  limits  of  benefit  or  protec- 
tion, not  to  exceed  6  mills. 

If  a  levy  of  less  than  6  mills  yields  sufflclent 
revenue  to  pay  tbe  price  agreed  apon,  then  the 
levy  must  be  In  that  amount ;  bat  If  the  fnll 
amount  of  5  mills  Is  necessnry,  then  It  must  be 
In  that  amount :  and  If  tbe  revenue  tbua  col- 
lected Is  tnaafflclent,  the  city  or  town  may  con- 
tract to  and  pay  the  deficiency  oat  of  Its  gen- 
eral revenues.  Ihid. 

A  statute  empowering  mnnlclpniltles  to  con- 
tract for  a  water  supply  for  ten  years  for  public 
nae.  and  assess  all  property,  real  and  personal, 
within  Its  limits  for  It,  authorises  a  contract 
'nclndtni;  a  supply  to  private  bouses  to  com- 
mence in  futuro  and  run  ten  years :  nud  It  la 
no  objection  to  a  tax  levied  therefor  that  every 
part  of  the  municipality  is  not  required  to  be 
served  with  water.  State,  Van  Glesen,  Prose- 
cntor.  V.  Bloomfleld.  47  N.  J.  L.  442,  2  Atl.  240. 

Statutory  aathorlty  to  a  municipal  corpora- 
tion to  contract  for  the  obtaining  and  furnish- 
ing of  a  supply  of  water  to  the  municipality  for 
tbe  purpose  of  extinguishing  fires,  and  for  such 
other  lawful  use  and  purposes  as  may  be  deemed 
necessary  or  convenient,  does  not  authorise  a 
contract  for  tbe  furnishing  by  the  water  com- 
pany of  water  directly  to  the  inhabitants,  and 
receiving  directly  from  them  compensation 
therefor  at  prices  to  be  fixed  by  tbe  company. 
Passaic  Water  Co.  v.  Paterson,  65  N.  J.  h.  472, 
47  Atl.  462 ;  Acquacfcanonk  Water  Co.  v.  Pas- 
saic, 65  N.  J.  L.  476,  47  AU.  464. 

The  power  conferred  upon  'a  municipal  corpo- 
ration to  authorize  any  Incorporated  company 
or  association  to  construct  waterworks  for  fur- 
nishing the  municipality  with  water  Is  not  ex- 
pressly or  Impliedly  repealed  by  a  later  act 
authorizing  cities  to  construct,  maintain,  and 
operate  waterworks,  which  provides  that  all 
laws  In  conflict  therewith  are  repealed.  Vln- 
cennes  v.  Callender,  86  Ind.  484. 

The  execution  of  a  contract  by  a  municipal 
corporation,  for  a  water  supply  for  public  use 
for  a  term  of  years  is  a  ministerial  act,  which 
may  be  enjoined  If  In  excess  of  the  corporate 
authority.  Valparaiso  t.  Gardner,  97  Ind.  1, 
49  Am.  Rep.  416. 

But  in  a  contract  between  a  town  and  water 
company  for  the  rental  of  fire  hydrants  the 
questions  of  how  many  hydrants  are  needed, 
and  the  amount  to  be  paid  for  them,  are  ques- 
tions to  be  determined  by  tbe  board  of  trustees 
according  to  their  best  Judgment,  and  their  de- 
cision will  not  be  controlled  by  the  courts  Id 
the  absence  of  bad  faith.  Fidelity  Trust  & 
Guaranty  Co.  v.  Fowler  Water  Co.  118  Fed.  560. 

A  municipal  corporation,  endowed  with  the 
power  to  maintain  waterworks  and  furnish 
water  to  private  consumers  may  sue  In  an  ac- 
tion of  conversion  for  water  clandestinely  taken 
from  Its  mains  and  never  paid  for.  the  same  as 
an  individual  or  private  corporation.  Milwau- 
kee T.  Herman  Zoehrlant  Leather  Co.  114  Wis. 
276,  00  N.  W.  187. 
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b.  Who  to  act  for  munioipaUty. 

Ifunlcipal  officers  acting  under  a  legal  charter- 
are  at  least  officers  de  facto  with  power  to  bind! 
tbe  city  by  contract  as  lessee  to  secure  water. 
Lake  Charles  Ice,  Light  *  Waterworks  Co. 
Lake  Charles,  106  La.  65,  80  So.  280. 

But  a  corporate  agency  of  the  government 
having  charge  of  a  municipal  water  supply  can. 
only  exercise  such  powers  as  are  granted  by  the- 
prlQcIpat.  Welch  v.  District  of  Columbia,  8 
UacArth.  463. 

Charter  authority  to  a  town  "by  Its  select- 
men to  enter  Into  contract"  for  a  water  supply 
gives  authority  to  the  town  Itself  to  make  the- 
contract,  which  it  may  execute  by  its  select- 
men if  It  pleases.  Wlnterport  Water  Co.  v. 
WInterport,  04  Me.  215,  47  Atl.  142,  1045. 

The  supplying  of  water  to  a  dty  which  baa' 
no  power  to  construct  waterworks  Is  public  and' 
govemmtiDtal  In  Its  nature,  and  not  merely  local 
and  private,  for  which  the  t^islature  may  pro- 
vide by  an  act  for  the  appointment  of  water 
commisaloDers  and  the  Issuance  by  them  (4 
bonds  <9  the  name  at  the  city,  where  It  is  the 
commercial  center  to  which  the  citizens  of  the- 
entlre  state  resort  for  business,  and  contributes 
largely  to  tbe  revenues  of  tbe  state,  the  absence 
of  a  good  water  supply  in  which  would  there- 
fore necessarily  affect  tbe  interests  of  the  state- 
nnd  public  generally  as  well  as  the  cltlsens  of' 
tbe  city  Itself.  David  v.  Portland  Water  Com- 
mittee, 14  Or.  38,  12  Pac.  174. 

The  common  council  of  n  municipal  corpora- 
tion hns  the  power  and  authority  to  issue  a 
warrant  on  a  claim  for  water  supplied  to  the- 
municlpallty  by  waterworks  prlM-  to  the  qnall- 
flcatlon  of  waterworks  trustees  under  a  statute- 
commlttint;  to  such  trustees  the  management 
and  control  of  all  matters  concerning  the  water 
supply,  the  collection  of  water  rents,  and  the 
payment  of  expenses  connected  with  the  water- 
works of  the  munlclpalltT,  although  it  has  no- 
such  power  as  to  debts  incurred  after  their 
proper  Instalment.  Connersville  v.  Connera- 
vine  Hydraulic  Co.  86  Ind.  184. 

Under  an  act  autborlsing  the  introduction  of 
waterworks  Into  a  city,  providing  tor  the  elec- 
tion of  a  board  of  water  commissioners,  and/ 
authorising  the  exercise  of  their  powers  by  the- 
mayor  and  council  until  such  election,  the- 
mayor  and  council  may  make  a  contract  for  the- 
construction  of  tbe  waterworks  after  the  elec- 
tion of  the  water  commissioners,  but  before  their 
qualification,  as  the  powers  conferred  do  not 
vest  in  such  water  commissioners  on  their  elec- 
tion, but  remain  in  the  mayor  and  council  until 
they  bav<!  duly  quallSed  and  entered  upon  tbe 
discharge  of  their  official  duties.  Wells  v.  At- 
lanta, 43  Oa.  67. 

A  contract  made  by  a  wat«irorks  committee- 
of  a  city  council,  not  ratified  by  any  corporate 
act  on  the  part  of  such  city  council,  involving, 
the  expenditure  of  a  large  sum  of  money  for  the- 
introductlon  of  new  Improvements  to  the  water- 
woAs  of  such  city,  la  not  binding  on  such  eor^ 
pomtlon  In  the  absence  of  a  general  law  or 
ordinance  expressly  giving  such  committee  such- 
power,  and  an  ordinance  providing  that  such, 
committee  shall  not  be  prevented  In  case  of 
emergency  from  making  all  necessary  expendi- 
tures for  repairs,  etc.,  does  not  give  it  the 
power  to  bind  the  city  except  in  such  pressing 
cases  as  would  not  admit  of  such  delay  as- 
would  sufiQce  to  bring  the  matter  before  tbe 
council,  and  a  failure  on  tbe  part  of  the  dtj- 
councll,  within  a  reaaonabie  time,  to  disnfflrm. 
such  contract  would  not  be  a  ratification  there- 
of.   Nashville  r.  Hogan,  0  Baxt.  495. 

Where  the  charter  confers  no  Independent 
authority  on  the  common  conndl  to  raise  money- 
for  waterworks,  it  la  essential,  before  the  bene- 
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Uti  ot  the  act  to  enable  dtlet  to  nipply  pure 
and  wbolesome  water  can  be  had,  that  the  legal 
TOten  direct  the  sum  to  be  appropriated  for  the 
purpose,  even  when  tbej  have  formally  aaaeated 
to  the  act.  State,  Hombr,  Proaecotor,  Bev- 
•rlr.  48  N.  J.  L.  110,  2  Atl.  687. 

While  the  approving  vote  of  a  majority  of  the 
Vetera  of  a  cUy  la  necessary  to  empower  the 
city  council  to  antliorlze  the  erection  of  water- 
worka,  the  power  to  make  the  neceaeary  con- 
tract and  grant  the  neeciaary  rights  and  fran- 
cblaea  la  exercised  by  the  dty  council  after  the 
approval  by  the  voters,  and  not  directly  by  the 
voters.  Oentervllle  v.  Fidelity,  Trust  ft  Guar- 
anty Co.  118  Fed.  8S2. 

Statutory  provlsltHiB  that,  preliminary  to  the 
eonstnictlra  of  waterworks,  an  estimate  of  the 
expense  shall  oe  made  and  tbe  question  sub- 
mitted to  a  vote  of  the  electors,  do  not  deprive 
the  common  council  of  power  to  leaae  or  pur- 
chase water  for  flre  protection  from  Individuals. 
East  Jordan  Lumber  Co.  v.  Bait  Jordan,  100 
Ulch.  2U1,  98  N.  W.  1012. 

Where  the  extension  of  an  absolute  franchise 
la  forbidden  without  a  sub  ml  sal  on  to  the  vote 
of  the  people,  the  passage  of  an  ordinance  by 
the  city  council  postponing  a  city's  right  to  pur- 
chase at  an  appvalsed  valnatlon  the  plant  of  a 
waterworks  company  furnishing  It  water  under 
an  exclusive  franchise  Is  ulfni  vire*.  Poppleton 
V.  Moores  (Neb.)  93  N.  W.  T47. 

An  ordinance  delegating  to  the  mayor  of  a 
city  the  power  to  purchase  and  maintain  public 
water  fountains  Is  Invalid.  In  the  absence  ot 
any  statutory  authority  for  such  delegation  by 
the  council.  Ampt  v.  Cincinnati,  3  Ohio  N.  P. 
223.  But  an  injunction  was  refused  as  the 
application  therefor  came  too  late,  the  contract 
for  the  purchase  thereof  having  been  entei-ed 
Into  and  fully  performed,  and  the  answer  deny- 
ing any  purpose  to  tatce  further  proceedings 
under  the  ordinance;  the  court  saying  tliat  It 
was  to  be  presumed  tbat  the  mayor  would  per- 
form bis  duty,  which  would  be  to  take  no  fur- 
ther proceedings  under  the  invalid  ordinance. 

Ordinances  authorizing  the  issue  of  water 
bonds,  directing  the  preparatim  of  pisns  for  a 
reservoir,  and  empowering  the  board  of  water 
commissioners  to  advertise  for  bids,  do  not  au- 
thori:Ke  it  to  enter  into  the  contract  for  Its  con- 
stnictlon,  or  amount  to  the  consent  and  dlrec- 
tltm  of  city  coonclls  which,  by  statute,  they  are 
required  to  obtain.  Continental  Constr.  Co.  v. 
Altoona.  85  C.  C.  A.  27,  63  U.  S.  App.  304,  02 
Fed.  822. 

An  act  of  the  legislature  establishing  a  board 
of  water  commtssl  oners  to  take  entire  charge, 
control,  and  management  of  existing  water- 
works of  s  muDloipaJ  corporation  tor  the  pur- 
pose of  supplying  the  city  and  Its  inhabitants 
with  water  Is  not  an  constitutional  upon  the 
ground  that  It  deprives  tbe  city  of  private  prop- 
erty which  It  holds  in  Its  private  character 
under  the  eonsUtutlonal  guaranties  against  the 
taking  of  private  property  without  due  process 
of  law  or  without  just  compenssjtion,  since  the 
city  holds  no  property  except  for  public  use, 
and  enjoys  no  rights  or  powers  Independently 
of,  or  In  defiance  of,  legislature,  and  neither  it 
uor  tbe  city  council  have  any  vested  or  consti- 
tutional rights  as  against  the  state  to  manage 
or  cOTitrol  the  waterworks  of  the  city  or  to 
appoint  agen  ta  or  managers  to  control  the 
same,  the  title  not  being  devested,  uor  the  use 
of  the  worln  diverted  frcHU  tbe  original  purpose 
for  which  the  same  were  established.  Coyle  v. 
Gray,  7  Houst.  (Del.)  44,  30  Atl.  728. 

Under  a  statute  which  empowered  county 
commissioners  to  represent  the  county  and  have 
care  of  its  property  and  interests  In  cases  where 
no  other  provision  was  made  by  law,  and  to 
make  all  contracts  necessary  to  the  exercise  ot 
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Its  oorpoxato  and  administrative  powers,  tbe 
county  commissioners  have  power  to  contract 
with  a  water  company,  giving  it  the  right  tO' 
conatmct  appliances  for  the  purpose  of  supply- 
ing, and  to  supply,  the  Inbabttants  of  the  county 
and  an  unincorporated  town  with  water.  Agusr 
Pura  Co.  V.  Las  Vegas  (N.  M.)  BO  L.  B.  A.  224, 
60  Pac.  208. 

Where  a  charter  conferred  power  on  the  city 
council  to  "erect,  construct,  build,  operate,  and 
maintain  a  water  .  .  .  system,"  and  by  a 
later  provision  charged  tbe  board  of  commis- 
sioners with  the  duty  of  supplying  water  to  the 
city,  the  two  provisions  being  In  Irreconcilable 
conflict,  the  later  provision,  vesting  the  power 
and  duty  In  tbe  board  of  commissioners,  will 
control.  Austin  v.  UeCall  (Tex.  Civ.  App.)  6T 
3.  W.  192. 

An  act  ot  the  legislature  creating  a  board  of 
water  commissioners  as  a  deportment  of  the 
municipal  government  of  a  city,  which  Invests 
tbe  city  with  new  and  additional  powers,  is  In 
effect  an  amendment  to  the  charter  ot  such  dty. 
and  tbe  mere  tact  that  such  board  was  given 
a  corporate  existence  and  Invested  with  certain 
corporate  powers  does  not  have  the  effect  of 
making  such  board  an  Independent  corporation, 
created  by  an  Independent  Isw,  with  power  to 
set  independently  ot  tbe  city  council.  Spring- 
Oeld  Water  Comrs.  v.  People.  187  111.  660,  27 
N.  B.  698. 

The  organisation  of  a  city  under  a  general 
law  which  provides  that  all  laws  in  conflict  wltb 
the  provlsiws  of  that  act  which  had  thereto- 
fore been  In  force  In  a  city  or  village  should  be 
no  longer  applicable  will  result  in  the  repealing 
of  an  act  creating  a  board  of  water  commis- 
sioners for  such  city,  having  the  control  and 
regulation  of  waterworks  thereof,  where  the 
general  incorporation  law  provides  that  the  con- 
trol and  regulation  of  such  waterworks  shall  be- 
in  the  city  council.  Ibid. 

Neither  the  commissioner  of  water  supply  of 
the  city  of  New  York  nor  the  board  of  public 
Improvement  has  power  to  make  a  contract  for 
the  additional  water  supply  provided  for 
Laws  1807.  chap.  878,  except  as  authorised  by 
the  munlcIpaJ  sssembly.  Press  Pub.  Co.  v.  Hoi- 
ahan,  20  Misc.  684,  62  N.  Y.  Supp.  872. 

c  ^orm  of  eontract. 

Where  tbe  Constitution  of  a  state  contains 

a  method  to  be  adopted  by  municipal  corpora- 
tions for  acquiring  a  system  of  waterworks^ 
such  method  Is  exclusive.  Stehmeyer  v.  Charles 
ton,  S8  S.  C.  269,  81  S.  E.  822. 

A  charter  power  "to  provide  a  public  water 
supply"  must  be  exercised  In  a  legnl  manner ; 
80  that,  if  the  Constitution  provides  that  an 
expenditure  therefor  must  be  approved  by  popu- 
lar vote,  that  requirement  must  be  obswved. 
Kdgerton  v.  Goldaboro  Water  Co.  126  N.  C.  03, 
48  L.  U.  A.  444,  35  S.  E.  243. 

The  steps  necessary  to  clothe  the  officers  wltlk 
power  to  act  must,  in  general,  be  strictly  fol- 
lowed ;  so  that,  if  elections  are  to  be  held,  or 
bids  called  for,  such  things  must  be  done. 

Notice  of  election  Is  necessary  to  render  valltf 
a  special  election  upon  the  question  whether  or 
not  the  provisions  of  a  general  statute  wttb 
regard  to  a  municipal  water  supply  shall  be 
made  applicable  In  the  city  where  the  election 
is  held,  where,  by  the  terms  of  such  statute, 
alBrmatlTe  vote  by  the  electors  is  necessary  to- 
ils applicability.  State,  Morgan.  Prosecutor. 
V.  Gloucester  City,  44  N.  J.  L.  137. 

But  a  contract  between  a  water  company  and 
a  city,  which  was  ratified  by  Us  electors,  and 
under  which  services  have  been  performed  and 
accepted  for  a  number  of  years,  cannot  be  de- 
feated on  the  ground  that  the  eiectitui  was  held 
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at  a  single  voting  place  as  was  cnstoinarj.  In- 
■tead  of  at  separate  places,  or  because  ballots 
cast  at  the  eleotloD  were  defective.  Crebs  t. 
Lebanon,  98  Fod.  549. 

And  a  vote  of  a  town  for  a  aopp]7  of  water 
for  extlnsufahlng  flras  U  not  wlthio  the  mean- 
ing of  a  statate  providing  the  method  of  em- 
tracting  for  a  aapply  of  water  to  tbe  Inhabit- 
■ants.  Smith  T.  Dedham,  144  Maaa.  177,  10 
N.  E.  782. 

So.  under  tbe  authority  of  a  statute  provid- 
ing that  Incorporated  cities  and  towns  maj 

erect  waterworks,  but  that  they  ehall  not  be 
erected  or  authorized  until  a  majority  of  the 
owners  at  a  general  election  vote  or  approve 
the  same,  the  city  may.  In  advance  of  the  vote, 
•determine  by  ordlsance  upon  the  kind  of  water- 
works, the  probable  cost  thereof,  and  the  amount 
of  tax  to  be  levied,  and  the  like.  Taylor  v. 
HcFadden,  84  Iowa,  262,  SO  N.  W.  1070. 

A  grant  of  a  franchise  to  a  water  company 
by  a  municipality  to  erect  waterworks  therein 
and  supply  water  to  Its  Inhabitants  for  a  term 
of  yean  Is  void  where  bids  therefor  were  not  re- 
ceived publicly  as  required  by  a  cooatltntlonal 
■provision ;  and  a  contract  tor  water  suppllea  to 
such  municipality  entered  Into  at  the  same  time, 
not  being  separable  from  the  franchise,  la  also 
Told.  Nlcholaavllle  Water  Co.  v.  Nleholasvllle, 
18  Ky.  L.  Rep.  692,  80  8.  W.  549,  88  S.  W.  480. 

But  a  village  desiring  to  contract  for  a  water 
^supply  from  a  private  corporation  organized  for 
that  purpose  Is  not  compelled  to  go  through  the 
form  of  a  letting  to  the  lowest  bidder,  when.  In 
the  nature  of  things,  competition  is  Improbable 
■or  Impossible.  Hurley  Water  Co.  v.  Vaughn 
<Wls.)  91  N.  W.  971. 

Tbe  fact  that  a  mualclpallty  advertised  for 
bids  for  a  franchise  to  furnish  It  with  water 
'before  the  plans  and  speclflcatlons  were  ready, 
and  for  that  reason  wss  unable  to  show  them 
to  a  prospective  bidder  who  inquired  for  them, 
did  not  show  a  chflllag  or  cutting  ofT  of  bids, 
where  the  municipality  readvertlsed  for  thirty 
-days,  during  which  time  the  speci&catious  were 
In  the  council  chamber.  Johnson  v.  Rock  Hill, 
97  B.  C.  871,  35  B.  B.  S68. 

An  ordinance  providing  for  the  constmetlon 
ot  the  system  of  waterworks,  including  dis- 
tributing pipes.  Is  not  void  as  providing  for  two 
■Improvements  because  prevision  is  made  for  the 
payment  of  the  coat  of  constmctlns  the  reaer- 
Tolrs  and  works  by  general  taxation,  while  the 
mains  are  to  be  paid  for  by  special  assessment. 
Hughes  V.  Momence,  183  III.  535,  45  N.  E.  300. 

An  ordinance  for  a  connected  system  of  water- 
works for  the  whole  village,  necessitating  the 
laying  of  water  pipes  In  many  streets,  is  not 
Invalid  as  embracing  aeifflrate  and  distinct  Im- 
proTemcnCs.  but  is  in  fact  but  one  improvement. 
People  V.  Sherman,  83  III.  165. 

It  Is  unnecessary  to  pass  an  appropriation 
-ordinance  prior  to  the  passage  of  an  ordinance 
providing  for  the  rental  of  hydrants  from  a 
waterworks  company.  Cain  v.  Wyoming,  104 
III.  App.  538. 

No  appropriation  for  the  entire  contract  pe- 
riod Is  required  by  a  statute  which  provldca  in 
one  section  that  no  contract  shall  be  made  by 
nny  city  coanall  nnlesa  an  appropriation  shall 
have  been  previoasly  made  concerning  such  ex- 
pense, "exceptlnj:  as  hereafter  provided,"  where 
other  sections  authorize  a  contract  for  a  water 
xipply  for  a  term  not  exceeding  twenty-fire 
years,  and  direct  tbe  council  within  the  first 
quarter  of  each  fiscal  year  to  pass  an  annual 
appropriation  bill  for  expenses  to  be  Incurred 
-during  the  current  year,  since  the  power  to  con- 
tract for  a  series  of  years  implies  tbe  power  to 
provide  for  payments  aa  they  accrue,  and  a  re- 
quirement of  on  antecedent  ap[H^rlatlon  for 
•the  whole  term  would  defeat  the  right  to  con- 
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tract  in  advance  for  furnishing  water  for  a 
series  of  years.  North  Platte  v.  North  Platte 
Waterworks  Co.  56  Neb.  403,  76  N.  W.  006. 

Recovery  may  be  had  upon  a  contract  for 
muQicipal  water  aupply  within  the  power  of  a 
corpmration  to  make,  and  In  the  making  of 
which  statutory  restrictions  have  not  been  Ig- 
nored, although  there  are  Informalities  In  the 
proceedings,  where  a  municipal  corporation  has 
bad  the  benefit  of  performance  by  the  other  con- 
tracting party,  and  has  from  time  to  time  rati- 
fied tbe  contract  and  audited  the  bills  presented. 
East  Jordan  Lumber  Co.  v.  E^t  Jordan,  100 
Mich.  201,  58  N.  W.  1012. 

A  resolution  of  a  city  council,  requesting 
water  commissioners  to  suspend  the  laying  ot  a 
water  pipe,  haa  not  tbe  force  of  law  so  as  to 
revoke  a  previous  ordinance  authorlshag  the  lay- 
ing of  such  water  pipe.  Young  t.  St.  Lonls^ 
47  Mo.  492. 

The  actual  form  In  which  the  contract  is  em- 
bodied is  not  of  so  much  consequence,  although 
It  would  often  save  trouble  If  core  were  taken 
to  have  the  contract  written  oat  and  executed 
Id  the  same  way  aa  contracts  between  Individ- 
uals should  be. 

But  In  the  nbsence  of  a  statute  prescribing 
the  mode  In  which  a  municipal  corporation  may 
contract,  the  municipality  is  bound  by  a  con- 
tract, within  Its  corptoftte  powers,  for  tbe  plac- 
ing and  use  of  fire  plugs,  when  the  contract  may 
be  deduced  from  corporate  acts.  B[Arata 
Water  Co.  v.  Ephrata,  16  Pa.  Super.  Ct.  484. 

Under  the  Miasonrl  statutes,  a  contract  toe  a 
municipal  water  supply  need  not  be  made  la 
duplicate  and  subscribed  by  both  parties  there- 
tn ;  but  tt  la  sufficient  If  the  ordinance  setting 
forth  the  terms  of  the  contract,  and  approved 
by  the  necessary  vote,  is  accepted  in  writing  by 
thr>  person  proposing  to  do  the  work.  Saleno 
V.  Neosho.  127  Mo.  627,  27  L.  R.  A.  768,  80  S. 
W.  190;  Aurora  Water  Co.  t.  Aurora,  128  Mo. 
540.  31  S.  W.  948. 

A  contract  is  constituted  by  an  ordinance 
granting  certain  persons  and  their  successors 
the  privilege  of  CMiatructIng  a  waterworiis  and 
fnmiahlng  pure  water  tor  a  stated  period  la 
consideration  of  certain  stipulated  rates,  and 
the  right  of  the  city  to  maintain  an  equitable 
action  to  cancel  the  contract  and  annul  the 
franchise  upcm  the  grantee's  failure  to  furnish 
pure  water  doea  not  nceeasarlly  rest  upon  the 
express  terms  of  forfeiture  set  oat  In  the  ordi- 
nance, but  upon  the  inherent  nature  of  the  con- 
tract obligation.  St.  Cloud  v.  Water,  Ught,  ft 
Power  Co.  (Minn.)  92  N.  W.  1112. 

A  contract  for  a  municipal  water  supply  snlD- 
clently  satisfies  the  statute  of  frauds  If  Its 
terms  are  embodied  In  on  ordinance  which  la 
accepted  by  the  water  company.  Greenville  v. 
Greenville  Waterworks  Co.  125  Ala.  625,  27  So. 
764. 

A  municipal  corporation  has  entesed  Into  con- 
tractual relations  with  a  water  company  by  Im- 
plication, when  it  accepts  their  facilities,  makes 
itself  dependent  thereon  for  fire  protection,  and 
without  protest  sees  the  company,  in  view  of 
such  contract,  enlarge  its  works.  Tyrone  Gas 
&  Water  Co.  r.  Tyrone,  195  Pa.  566,  46  Atl.  134. 

A  city  which  for  a  number  at  yeara  has  acted 
;inder  n  contract  made  by  Its  council  with  a 
water-supply  company  cannot  question  the  au- 
thority of  the  council  to  enter  Into  the  contract 
because  there  is  no  record  of  the  adc^tlon  of  a 
resolution  declaring  It  expedient  to  bave  waters 
works  constructed  and  <tbe  inexpediency  of  their 
construction  by  the  municipality  as-required  by 
statute,  where  the  contract  recites  the  passage 
of  such  resolution,  and  the  company  has  made 
large  expendltarea  on  tbe  strength  at  the  con- 
tract. Lndlngton  Wator-Snpply  Co.  v.  Ludlng- 
lon,  119  Mich.  480,  78  N.  W.  658. 
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The  preimtatlon  to  a  city  council  In  open 
session  bj  a  private  party  named  as  grantee  In 

a  defeated  ordlnaoce  of  a  wrlttea  acceptance 
of  tbe  terms  of  the  ordinance,  and  a  bond  to 
construct  waterworks  accordlagly,  the  construc- 
tion of  the  work  aad  location  of  the  hydrants 
bj  Boch  grantee  under  direction  of  the  city 
council,  the  actual  acceptance  and  use  of  Che 
works  by  the  city  when  completed,  and  the 
passage  by  the  council  of  a  formal  resolution 
accepting  such  works, — constitute  a  binding  con- 
tract for  the  construction  and  operation  of  the 
worths  according  to  the  terms  of  such  ordinance 
between  the  city  and  the  grantee  therein.  Illi- 
nois Trust  &  SsT.  Bank  v.  Arkansas  City,  S4 
L.  R.  A.  518,  22  C.  C.  A.  171,  40  U.  S.  App.  257, 
76  Fed.  271. 

A  water  company,  the  only  evidence  of  whose 
contract  with  the  city  la  a  city  ordinance  not 
«Igned  by  the  company,  as  long  as  It  enjoys  the 
franchise  cannot  escape  the  burden  It  Imposes 
on  a  plea  of  the  statute  of  frauds.  Graves 
County  Water  ft  LJght  Co.  t.  Ligon,  23  Ky.  L. 
Sep.  2140,  66  8.  W.  725. 

A  water  company  which.  In  pursuance  of 
resolutions  passed  by  the  trustees  of  n  village, 
has  lustulled  Its  water  system  In  the  streets, 
and  Is  deriving  a  revenue  from  the  use  of  its 
plant,  cannot  repudiate  its  agreement  therein 
to  connect  hydrants  with  Its  system  on  the 
srouDd  that  the  grant  of  Its  franchise  was  un- 
authorized. Bolivar  t.  Bolivar  Water  Co.  62 
App.  DIv.  484,  TO  N.  Y.  Supp.  750. 

d.  OonstrucUon. 

Contracts  on  the  part  of  a  manlclpality  for 
the  supply  to  It  and  Its  citizens  of  water  are 
not  made  la  the  exercise  of  the  governmental 
powers  veated  In  the  municipal  council,  but  of 
Its  proprietary  or  bualneas  powers ;  and  such 
contracts  are  governed  by  the  same  rules  that 
govern  contracts  of  private  individuals  and  cor- 
porations. Little  Falls  Electric  &  Water  Co. 
V.  Little  Falls,  102  Fed.  663. 

The  reservation.  In  an  ordinance  of  a  munici- 
pal corporation  authorizing  the  construction 
of  waterwork  by  a  private  company,  of  the  right 
to  approve  the  location  of  the  water  supply  does 
not  Include  the  right  to  approve  tbe  location  of 
the  standpipe.  Corlyle  Water,  Light,  ft  P.  Co. 
V.  Carlyle,  31  Hi.  App.  825. 

A  contract  requiring  a  corporation  to  lay 
pipes  in  the  streets  of  a  municipal  corporation 
for  the  purpose  of  supplying  the  town  and  its 
Inhabitants  with  water  obliges  the  contractor 
to  furnish  the  water,  where  the  contract  was 
entered  Into  In  pursuance  of  a  proposition  by 
rbe  rootractor  to  supply  the  water.  NIcoll  v. 
Sands,  131  N.  Y.  19.  29  N.  E.  818,  Affirming 
39  N.  Y.  A.  R.  18,  14  N.  Y.  Supp.  448. 

The  provision  of  a  contract  ordinance  under 
which  a  water  company  is  to  construct  a  sys- 
tem of  waterworks  for  a  city,  that  the  company 
shall  Uj  a  certain  number  of  feet  of  pipe  within 
the  city,  should  be  construed  with  reference  to 
the  amount  of  pipe  necessary  to  reach  the  com- 
pany's reservoir  which  Is  without  tbe  city  limits, 
but  the  location  of  which  beyond  the  bounds  of 
the  city  was  necessary  to  satisfy  another  pro- 
vision of  the  ordinance  that  tbe  reservoir  should 
be  at  a  certain  altitude.  State  ex  rel.  Tarr  v. 
Crete.  32'Neb.  568,  4U  N.  W.  272. 

In  case  of  extensions  of  a  waterworks  system 
made  upon  Informal  applications  and  orders 
which  fall  to  describe  the  eOciency  ot  the 
service  required  or  the  time  or  terms  for  which 
It  Is  to  be  rendered,  the  original  contract  must 
1>e  looked  to  for  such  terms  and  conditions. 
Illinois  Trust  ft  Sav.  Bank  v.  Axkansas  City 
Water  Co.  67  Fed.  196. 

A  provision  In  a  contract  between  a  munici- 
pality and  a  water  company  for  hydrants  that 
«1  L.  S.  A. 


the  company  shall  furnish  sufilclent  6-lnGb  pipes 
and  connect  np  all  said  fortlfled  hydrants  lo- 
cated as  aforesaid  and  all  such  additional  hy- 
drants in  such  manner  that  none  of  said 
hydrants  shall  come  on  pipe  smaller  than  6 
inches  In  diameter,  will  require  all  additional 
hydrants  to  be  on  6-lncb  pipe,  notwithstanding 
a  general  provision  In  the  contract  that  all  hy- 
drants are  to  be  so  piped  eg  to  receive  an  abun- 
dant and  sufficient  circulation  of  water  among 
and  in  all  of  the  same.  Belfast  Water  Co,  v. 
Belfast,  02  Ue.  52,  42  Atl.  235. 

A  contract  by  which  it  was  agreed  to  con- 
struct certain  specified  parts  of  a  waterworks 
for  a  municipality  for  the  purpose  of  supplying 
a  stated  amount  of  water  for  Its  distributing 
reservoir  merely  called  for  an  extension  and 
adaptation  of  the  then  existing  waterworks, 
and  did  not  require  the  duplication  of  any  of 
tbe  existing  woiics.  Columbia  Water  Power  Co. 
V.  Columbia,  5  S.  C.  N.  8.  225. 

A  person  constructing  a  municipal  water 
plant  under  a  contract  requiring  a  plant  of  « 
specilled  capacity  and  a  sufficient  water  power 
to  force  Into  the  distributing  reservoir  tbe  num- 
ber of  gallons  of  water  required  by  the  city 
dnily  need  not  furnish  a  water  power  sufficient 
to  force  water  to  tbe  maximum  capacity  of  tbe 
plant,  but  it  Is  sufficient  If  It  at  all  times  tar- 
nUbes  sufficient  for  daily  consumption.  Hid. 

Under  a  contract  providing  for  the  construc- 
tion of  apeclfled  parts  of  a  municipal  Water 
plant  ot  a  capacity  sufficient  to  force  a  stated 
amount  of  water  Into  the  distributing  reser- 
voir, and  that  the  means  of  filtration  shall  be 
"uffldent  for  purifying  tbe  water  from  the  river 
if  such  water  is  required  to  constitute  part  of 
iho  supply,  does  not  necessitate  the  construction 
of  a  flitcr  of  a  capacity  greater  than  the  dally 
consumption  of  river  water.  Ibid. 

A  cltj  Is  not  liable  to  a  water  company  for 
hydrant  rental  under  ■  provision  of  an  ordi- 
nance granting  to  the  company  a  franchise  to 
furnish  the  city  and  Its  Inhabitants  with  water, 
and  providing  that  the  city  shall  pay  a  stipu- 
lated rental  for  a  certain  numt>er  of  hydrants, 
where  no  hydrants  have  actually  been  put  In, 
and,  assuming  that  it  Is  the  duty  of  the  city, 
under  the  terms  of  tbe  grant,  to  furnish  the 
hydrant><,  It  does  not  appear  that  the  company 
ever  called  upon  the  city  to  furnish  them,  and 
direct  where  the  same  should  be  placed.  Ellena- 
biirgh  Water  Supply  Co.  v.  Ellensburgh,  13 
Wash.  504,  43  Pac.  531. 

A  city  ordering  additional  hydrants  under  a 
contract  with  a  water  company  by  which  tbe 
latter  Is  to  furnish  and  keep  In  working  order 
a  certain  number  of  hydrants  for  a  fixed  period 
at  a  specified  annual  rental,  the  city  to  have  the 
right  at  any  time  during  the  term  ot  the  con- 
tract to  take  additional  hydrants  at  a  certain 
rental  which  Is  less  than  that  for  the  original 
number  of  hydrants, — Is  liable  for  the  rent  for 
the  remainder  of  the  term  of  the  contract,  and 
not  from  year  to  year,  with  tbe  option  of  re- 
scinding at  the  end  of  any  yearly  period.  State 
cjt  rel.  Kaiser  Water  Co.  v.  Phlllpsburg,  23 
Mont.  16,  57  Pac.  405. 

A  city  is  not  liable  for  additional  hydrants, 
as  upon  an  extension  of  tbe  line,  under  a  con- 
tract to  pay  a  certain  amount  for  tbe  nse  of  a 
specified  number  of  hydrants  upon  the  original 
line  of  pipes  of  a  water  company,  and  an  addi- 
tional rate  for  a  certain  number  of  hydrants 
to  the  mile  on  extensions  of  the  line  which  it 
requires  to  be  made,  where,  for  the  sole  purpose 
of  reaching  the  original  number  of  hydranta 
contracted  for,  it  requires  a  longer  line  of  pipes 
to  be  laid  than  contemplated  by  the  plan  ot  the 
water  company.  Capital  City  Water  Co.  v. 
Montgomery,  92  Ala.  366,  9  So.  343. 

A  contract  by  which  a  water  company.  In 
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conalderatloD  of  the  rigbt  to  supply  water  to 
the  Inbabltaata  of  a  municipal  corporation, 
agree*,  during  tbe  contlouance  of  tbe  contract, 
upon  the  retiuest  of  tbe  dtj,  to  famlah  water 
for  public  use  for  a  stipulated  sum  per  annum, 
does  not  obligate  tbe  clt;  to  Mke  water  eontin- 
aall;  daring  the  entire  period,  bat  only  for  sacb 
time  as  it  may  request  water  to  be  furulstaed  to 
it.    Gold  T.  Peoria,  63  III.  App.  602. 

The  compensfttlon  provided  In  an  ordinance 
matiiiK  a  cmtract  Cor  water  wpply,  reqolrlng 
tbe  water  company.  IC  so  directed,  to  sprinkle 
sdch  streets  of  the  city  ni  It  may  direct  by 
means  of  wagons  and  teams,  and  declaring  that 
"for  such  serrlcea"  the  company  shall  receive 
a  certain  amount  per  month  for  each  two-horse 
iprlnkling  cart,  Is  intended  as  compensation  for 
the  entire  service.  Including  tbe  water  used,  to 
be  meosared  by  tbe  number  of  sprinkling  carts 
so  employed.  Uontgumery  v.  Capital  City 
Water  Co.  U2  Ala.  376,  9  So.  337. 

Undor  a  contract  evidenced  by  a  municipal 
ordinance,  that  the  city  sball  pay  a  water  com- 
pany bydrant  rent  during*  the  Ant  five  years  of 
the  contract  at  a  certain  snm  for  eacb  bydrant 
constructed  as  provided  therein,  and  a  reduced 
som  for  eacb  aucceedlog  five  years,  the  flve-year 
period  wlli  begin  to  run  with  the  date  of  the 
ordinance,  and  not  at  a  subsequent  time  when 
the  city  begins  to  pay  rent  for  bydranta.  Da- 
venport Water  Co.  v.  Davenport,  64  Iowa,  55, 
19  N.  W.  886. 

Tbe  obligations  of  a  city  and  a  new  company 
to  which  a  contract  for  a  water  Mipply  has  been 
assigned  are  correlative,  and  tbe  tight  to  re- 
quire payment  from  tbe  city  for  water  furnished 
places  tbe  transferee  under  an  obligation  to  fur- 
nish It.  Aastln  V.  Bartholomew,  46  C.  C.  A. 
827.  107  Fed.  849. 

"Tht  receiver  of  a  water  company  cannot 
claim  on  its  behalf  and  from  a  city  payment 
of  the  rent  for  100  hydrants  furnished,  and  at 
the  same  time  demand  payment  for  25  addl- 
itlonal  hydrants  wblch  were  to  be  famished  tree 
on  condition  that  tbe  100  hydrants  were  paid 
for.  Ibid. 

An  agreement  by  o  village  to  take  from  a 
»^ring  as  much  water  as  It  may  need  or  desire 
for  any  and  all  purposes  la  not  a  contract  re- 
quiring the  village  to  take  Its  entire  water  sup- 
ply from  the  spring,  when  at  the  time  of  enter- 
lag  Into  the  contract  It  bad  a  partial  supply 
from  another  source,  which  It  was  then  using 
and  afterwards  continued  to  use  for  Are  pur- 
poses and  to  supply  a  brewery  and  livery  sta- 
bles. Gregory  v.  Lake  Linden  (Ulcb.)  9  Det. 
L.  N.  70,  90  N.  W.  29. 

Payment,  or  tender  of  payment,  by  a  city 
for  Improvements  made  Is  essential  as  a  condi- 
tion of  Us  right  to  the  possession  of  water- 
works, under  an  Instrument  by  wblch  It  agrees 
to  give  Immediate  possession  to  a  water  com- 
pany of  a  small  line  of  wooden  pipes  which  It 
owns  and  SKreea  to  allow,  and  requires  the  com- 
pany to  build  uew  waterworks  throughout  the 
city  as  necessity  demands,  with  covenants  on 
tba  part  of  tbe  water  company  that  It  will 
change  what  little  the  city  has  In  the  way  of 
waterworks  Into  better  ones,  and  will  create 
new  works  as  fast  as  the  demands  of  tbe  city 
require;  that  tbe  water  company  shall  have  the 
right  to  do  this  and  collect  water  rates  for  a 
period  of  thirty  years  In  consideration  of  tbe 
covenants  entered  Into  by  It ;  and  that,  on  tbe 
expiration  of  such  term,  the  ctty  shall  pay  tbe 
company  Cor  all  the  works  which  It  sball  have 
created;  and  that  upon  payment  tberefor  tbe 
water  company  shall  deliver  possession  to  tbe 
city  of  all  the  waterworks  as  they  shall  exist 
at  the  end  of  the  period,— even  If  It  be  consid- 
ered as  a  lease.  Los  Angeles  v.  Los  Angeles 
City  Water  Co.  124  Cal.  888,  57  Pac.  210,  671. 
61  L.  S.  A. 


A  city  having  no  right  In  the  contracts  of  a 
water  company  with  rate  payers,  and  no  right 
to  tbe  possession  of  waterworks  because  of  its 
failure  to  pay  for  Improvementa  made  by  aucb 
company  under  a  contract  requiring  sacb  pay- 
ment as  a  condition  oC  the  city's  right  of  pos- 
session at  tbe  termioatlon  oC  the  contract.  Is 
not  entitled  to  an  injunction  restraining  the  col- 
lection of  rates  by  the  water  company,  and  tO' 
tbe  appointment  of  a  receiver  to  collect  tbea. 
/Md. 

e.  Bubfect-matter. 

Under  a  contract  permitting  the  organlxa- 
tlon  of  a  water  company  which  may  contract  t» 
furnish  a  supply  oC  water  to  a  municipal  corpo- 
ration, the  moulclpallty  may  undertake  1^  th» 
controct  to  furnish  Its  hydrants  and  pay  tor 
putting  them  In.  Utlca  Waterworks  Co.  v. 
Utica,  31  Hun,  427. 

In  granting  a  franchise  to  •  water  compuy 
a  city  may  Impose  such  conditions  and  enforce- 
able penalties  as  It  deems  neceaaary  to  secure- 
the  object  sought,  and  may  provide  what  rates 
or  rentals  the  company  may  cbarge  and  under 
what  circumstances  It  may  cbarge  them,  since- 
the  business  of  tbe  water  company  is  one  af- 
fected with  a  public  Interest;  and,  althoai^pen- 
altles  be  Incorporated,  they  may  be  enfoKcd, 
even  If  not  enforceable  If  In  private  contracts. 
State  Trust  Co.  v.  I>olnth.  70  Minn.  237,  73 
N.  W.  249. 

Mnnlcipal  autborltles  have  power  to  contract 
for  tbe  use,  In  tbelr  waterwoAs  system  previ- 
ously establlabed,  of  tbe  slack  water  above  a 
mllldam  for  fire-department  and  sewer  purposes 
In  consideration  of  an  annual  payment  of  a 
specified  sum,  unless  tbe  dam  Is  abandoned  bj 
the  owners  thereof,  nnder  a  statute  autborlslDg- 
them  to  make  contracts  for  tbe  construction  of 
waterworks  and  for  "all  necessary  purposes"  to- 
tbe  full  and  efllclent  management  and  construc- 
tion of  waterworks.  Fremont  v.  June,  8  Ohio- 
C.  C,  124. 

So,  an  Injunction  will  be  granted  at  tbe  solt 
of  a  municipal  corporation  to  restrain  a  subse- 
quent purchaser,  or  prior  mortgagee  In  posses- 
sion to  whose  lien  Its  rights  are  subject,  Croia 
partially  tearing  out  a  mllldam  unless  It  has 
dereroilued  to  abandon  the  same,  whereby  It  Is 
deprived  «C  tbe  use  of  the  slack  water  above- 
such  dam,  under  a  contract  for  which  It  pays 
a  valuable  consideration  annnally,  aniess  tbe- 
dam  la  abandoned,  and  to  the  use  of  which  It 
has  adapted  and  maintained  its  waterworks  for 
several  years,  although  he  had  no  notice  of  tbe 
contract  at  the  time  of  the  conveyance  to  him, 
where  such  removal,  altbongh  made  In  a  reason- 
able manner  for  tbe  purpose  of  repairs,  and  not 
for  tbe  purpose  of  abandonment,  wae  made- 
wltbont  due  preparation  for  the  prompt  and 
speedy  reconstruction  thereof,  and  tbe  evidence 
tends  to  show  that  the  purpose  of  such  fallore- 
was  to  coerce  tbe  municipality  Into  the  pur- 
chase of  the  mill.  IMd. 

L  Cantideration. 

When  a  water  company  provides  for  payment 
of  bills  fixed  as  to  amount  by  tbe  rates  eatab- 
liahed  by  its  rules  and  regulations  for  ordinary 
private  uses.  It  does  not  have  iu  view's  special 
contract  with  the  municipal  corporation  for  tbe 
supplying  of  water  to  Its  Are  plugs.  Holly 
Water  Co.  v.  Mt.  Holly  Springs,  10  Pa.  Super. 
Ct.  162. 

Iq  determining  tbe  amount  due  from  a  ctty 
to  a  waterworks  company  for  the  use  of  hy- 
drants for  fire  purposes,  tbe  basis  of  eompnta- 
tlon.  Id  the  absence  of  better  data,  la  tbe  inter- 
est and  depreciation  upon  tbe  cost  of  a  plant 
sufficient  to  furnish  water  supply  ;  and  from  tb»- 
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ttm«  the  city  acquired  snch  r  plant  an  allow- 
ance ahould  be  made  on  the  basts  of  the  amoont 
ot  water  actually  fnnUibed.  Grand  HaTen  t. 
Grand  Haven  Waterworka,  119  HIch.  602,  78 

N.  W.  890. 

In  an  action  asralnat  a  town  for  the  specific 
performance  of  a  contract  for  the  payment  of 
water  rents  to  a  water  company,  a  court  of 
equity  may  declare  the  validity  of  the  contract ; 
but  It  has  no  Jnrlsdictlon  to  compel  the  town 
to  make  a  levy,  since  the  remedy  Id  aach  a  cass 
la  by  mandamns.  Raton  Waterworks  Co.  t. 
Raton,  9  N.  M.  70,  49  Pac.  898. 

Where  an  ordinance  provides  for  hydrant 
rentals  at  not  more  than  a  certain  earn,  In  the 
abaence  of  an  expresa  asMement  as  to  the 
amoont  of  rentnla  the  water  company  may  re- 
cover the  value  of  the  use  of  the  hydrants, — 
that  la,  a  reasonable  rental.  Valparaiso  v.  Val- 
paraiso City  Water  Co.  (Ind.  App.)  es'N.  B. 
1068. 

The  service  apoo  a  water  company  of  a  reso- 
lution providing  that  the  city  would  pay  a  cer^ 
tain  sum  as  a  reaamable  rentaJ  for  hydrants, 
will  not  preclude  the  water  company  from  decid- 
ing as  to  what  Is  a  reasonable  rental,  in  a 
sabsegnent  attempt  1^  It  to  recover  hydrant 
rentals,  when  It  made  no  response  to  aoeh  reao- 
lutloa,  but  continued  to  fumlab  the  hydrants 
with  water.  lUd. 

A  waterwoAs  company  Is  entitled  to  receive 
(mn  a  city  the  amoont  of  a  tax  levied  to  meet 
the  expenses  of  a  contract  with  It  for  water  so 
tar  as  the  tax  has  been  collected.  Lake  Charles 
Ice.  Light,  A  Waterworks  Co.  t.  Lake  Charles, 
106  La.  66.  30  So.  289. 

From  the  claim  of  a  waterworka  company 
for  water  furnished  by  It  under  contract,  the 
amonnt  of  taxei  levied  to  meet  the  expense  of 
the  contract,  and  which  the  cmnpany  had  agreed 
to  receive  In  part  payment,  will  be  deducted 
although  the  city  Is  unable  to  collect  them 
because  of  errors  of  form  In  the  manner  of 
attempting  to  enlarge  the  limits  of  the  city. 

ntd. 

The  law  In  force  when  the  franchise  Is 
granted  a  waterworks  company  In  which  the 
annual  rental  of  fire  hydrants  is  Qxed  and  the 
extension  of  the  system  with  new  hydrants  re- 
quired win  control  as  to  the  pnqjortlon  of  the 
assessed  valuation  of  property  tn  the  city  which 
shall  be  paid  as  hydrant  rents,  and  not  a  stat- 
ute passed  subsequently  as  to  the  additional 
hydrants,  although  the  later  statute  was  passed 
before  these  were  put  In.  State  ex  rel.  City 
Water  Co.  v.  Kearney,  49  Neb.  825,  68  N.  W. 
B83.  Affirmed  In  48  Neb.  887,  70  N.  W.  255. 

The  custom  has  prevailed  somewhat  generally 
to  attempt  to  obtain  water  for  the  necessary 
pabllc  purposes  In  return  for  the  taxes  to  which 
the  company  would  otherwise  be  subject. 

It  has  been  held  that  a  city  cannot  nempt 
a  waterworks  company  from  taxation  In  con- 
sideration of  the  furnishing  by  It  to  the  city  of 
water  at  a  reduced  rate.  Altgelt  v.  San  An- 
tonio, 81  Tex.  486.  18  L.  R.  A.  383,  17  3.  W.  TB. 

But  a  city,  la  consideration  of  the  furnishing 
for  Its  use  of  water  for  certain  purposes  by  a 
water  company,  may  agree,  not  to  exempt  the 
water  company  from  taxation,'  but  to  save  It 
harmless  from  certain  taxes  by  payment  thereof 
being  made  by  the  dty.  Alpena  City  Water 
Co.  T.  Alpena  (Mich.)  9  Det.  L.  N.  141,  90 
N.  W.  323. 

A  municipality  may,  for  a  reasonably  ade- 
qnate  consideration.  In  the  way  of  service  ren- 
dered to  It  tor  municipal  purposes,  agree  to 
make  compensation  therefor,  for  a  term  of 
years  not  unreasonably  long,  either  In  whole  or 
In  part,  by  reimbursing  the  company.  In  whole 
nr  In  part,  the  amonnt  that  the  company  per- 
forming the  service  may  be  obliged  to  pay  as 
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taxes  assessed  upon  Its  property ;  and  snch  a 
contract  will  not  constitute  an  exemption  from 
taxation.  Ualne  Water  Co.  v.  Watervllle,  98 
He.  B86,  49  L.  R.  A.  294,  45  Atl.  830 ;  Lodlng- 
ton  Water-Supply  Co.  v.  Ludlngton,  110  Mich. 
480,  78  N.  W.  658 ;  Bartholomew  v.  Austin,  2ft 
C.  0.  A.  568,  52  U.  8.  App.  512,  85  Fed.  850. 

A  municipal  corporation  may.  In  conalden- 
lion  of  a  water  supply,  agree  to  pay  the  water 
company  a  portion  ot  the  taxes  which  aball  be 
assessed  against  Its  property  each  year.  Utlea 
Waterworks  Co.  v.  Dtlea.  31  Hun,  427. 

A  city  which,  in  part  consideration  of  a 
water  supply,  contracts  to  pay  the  taxes  as- 
sessed against  the  water  company  In  excess  of 
a  certeln  amount,  does  not  thereby  confer  n 
monopoly  on  the  company,  altboogh  the  latter 
acquires  an  advantage  over  others  desiring  to 
do  business  of  a  like  nature.  Ludlngton  Water- 
Supply  Co.  V.  Ludlngton,  110  Ulch.  480,  78  N. 
W.  5B8. 

Public  policy  will  not  avoid  a  contract  by  B 
municipality  to  pay  for  a  reasonable  length  of 
time  a  portion  of  the  taxes  assessed  against  a 
water  company  as  part  consideration  for  a 
water  supply,  merely  because  the  gross  and 
annual  amounts  to  be  paid  are  uncertain  and 
the  return  to  be  received  la  also  uncertain, 
where  the  contract  is  limited  to  the  taxes 
assessed  oa  the  property  owned  by  the  company 
at  the  time  of  Its  execution,  and  on  pipe  lines, 
hydrants,  and  fixtures  thereafter  laid.  Maine 
Water  Co.  v.  Watervllle,  98  Me.  586,  49  L.  R.  A. 
294,  49  AU.  880. 

A  provision  In  a  emtract  between  a  mnnldpal 
corporation  and  a  waterworka  company  that  tax 
assessments  against  the  property  of  the  water- 
works company  shall  be  re^mded  In  consldera* 
tlon  of  supplying  public  buildings,  tonntalna. 
sprinkling  streets,  etc.,  merely  provides  for  the 
nayment  of  a  varying  sum  for  Oie  services  men- 
tioned, and  win  be  enforced  If  safBclently  defi- 
nite thereto.  Monroe  Waterworks  Co.  v.  Mon- 
roe, 110  Wis.  11,  85  N.  W.  686. 

But  In  Minnesota  It  has  been  held  that  a  con- 
tract with  a  water  company  by  a  city  whereby 
the  company  Is  to  furnish  the  city  a  certain 
quantity  of  water  In  consideration  of  the  city's 
paying  all  taxes  assessed  against  the  water- 
works for  city  purposes  Is  In  violation  of  a  con- 
stitutional provision  that  all  taxes  shall  be  as 
nearly  equal  as  may  be,  that  all  property  on 
which  taxes  are  levied  shall  have  a  cash  valua- 
tion, and  that  laws  shall  be  passed  taxing  all 
real  and  personal  property  according  to  Its  true 
value  In  money.  Little  Falls  Electric  k  Water 
Co.  T.  Little  Falls,  74  Minn.  197,  77  N.  W.  40. 

g.  TaUdity. 

1.  In  generaJ. 

The  provisions  of  an  act  to  provide  cities 
with  waterworks,  which  authorises  the  city  to 
contract  with  a  person  or  corporation  for  the 
f'nlargement,  Improvement,  or  addition  to  Ita 
existing  waterworks,  audi  enlargements  or  addU 
tlons  when  completed  to  belong  to  such  person 
or  corporation,  and  for  the  leasing  of  the  whole 
to  the  city  upon  terms  to  be  agreed  upon  with 
Euch  person  or  corporation,  are  In  conSlct  with 
a  constitutional  provision  prohibiting  citlen 
from  raising  money  for,  or  loaning  Its  credit  to» 
or  In  aid  of,  any  company,  corporation,  or  aaso> 
elation.  Alter  v.  Cincinnati,  56  Ohio  St.  47^ 
35  L.  R.  A.  737,  46  N.  E.  69. 

A  contract  by  which  a  city  agrees  to  take  and 
pay  for  a  specified  amount  ot  water  per  month 
for  a  designated  term  at  an  agreed  price  If  a 
water  conqiany  Introduces  water  Into  the  city 
Is  void  where  the  laws  under  which  such  com- 
pany Is  Incorporated  require  It  to  furnish  water 
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to  the  city  free  of  charge  In  case  of  fire  or  other 
greet  necessity,  and  authorize  the  furnlsblng 
thereof  for  family  use  at  reaeooable  rates,  to  be 
fixed  by  a  board  of  commlssloaers,  as  the  com- 
pany has  no  right  to  charge  or  contract  for 
water  snpply  in  an;  other  mode  than  that  so 
prescribed,  and  the  city's  charter  power  to  pro- 
Tide  for  water  for  municipal  purposes  Is  subor- 
dinate to  the  laws  for  the  Incorporation  of  water 
companies,  and  gives  It  power  to  enter  Into  a 
contract  for  obtaining  water  supply  only  where 
none  has  been  provided.  San  DI^  Water  Co. 
T.  San  Diego,  50  Cal.  517. 

A  contract  between  a  manlclpal  corporation 
and  a  water  company,  by  which  the  corporation 
is  made  to  subscribe  for  a  certain  number  of 
shares  of  the  capital  stock  of  such  water  com- 
pany, and  agrees  to  rent  a  certain  number  of 
Are  hydrants  from  such  company  for  a  fixed 
period  at  a  stated  price,  Is  beyond  the  authority 
of  the  city  council  to  moke,  as  Imposing  burdens 
npon  the  citizens  provided  against  In  the  char- 
ter of  such  water  company ;  and  is,  therefore, 
void,  where  such  water  company,  by  Its  charter, 
li  granted  the  exclusive  privilege  of  furnishing 
water  to  sucb  city  snd  Its  InbabiCaots,  and,  In 
consideration  of  such  privilege.  It  Is  obliged  to 
supply  such  city  free  of  charge  with  water  for 
hospitals,  public  offices,  police  stations,  and  tor 
the  extinguishment  of  fires.  Memphis  t.  Mem> 
phis  Water  Co.  S  Bazt.  587. 

A  contract  between  town  trustees  and  other 
parties  for  a  water  supply  Is  void,  both  by  the 
common  law  and  the  statutes  of  California, 
wbere  ont  of  the  trustees  was  Jointly  interested 
with  those  with  whom  the  contract  was  made. 
Santa  Ana  Water  Co.  v.  San  BnenaTentora,  93 
Fed.  323. 

When  by  statute  a  member  or  officer  of  a 
municipal  corporation  forfeits  his  office  and  la 
guilty  of  a  misdemeanor  If  be  Is  In  any  way 
Interested  In  a  contract  for  the  sale  of  supplies 
to  the  municipality,  a  contract  between  a  water 
company  and  the  municipality  Is  void  if  made 
when  a  majority  of  the  council  are  stockbolders 
In  tbe  water  company.  Mllford  v.  Hllford 
Water  Co.  124  Pa.  610,  3  L.  R.  A.  122,  17  Atl. 
185. 

A  municipal  contract  with  a  water  company 
Is  not  void  because  the  mayor  and  one  member 
of  the  council  had  formerly  been  stockholders, 
but  at  present  have  no  further  connection 
therewith  than  the  constitutional  liability  for 
unpaid  subscriptions,  operative  In  the  event  of 
Insolvency,  and  then  only  after  the  exhaustion 
of  corporate  assets.  Broken  Bow  T.  Broken 
Bow  Waterworks  Co.  57  Neb.  548,  77  N.  W. 
1078. 

Tbst  commissioners  who  sign  a  contract  In 
behalf  of  the  town  for  a  water  supply  are  to 
receive  pay  for  their  services  In  superintending 
the  laying  of  the  pipe  does  not  of  Itself  render 
the  contract  void. — especially  where  no  talk 
upon  that  subject  took  place  until  after  tbe  con* 
tract  was  signed.  NIcoll  v.  Sands,  131  N.  Y. 
19,  29  N.  B.  818. 

The  grantees  by  ordinance  of  the  right  to 
construct  and  operate  waterworks  and  acquire 
the  necessary  laud,  and  who  are  required  to  fur- 
nUti  pure  water  and  to  repair  gas  pipes  and 
sewers  disturbed  In  laying  their  pipes,  are  not 
liable,  because  tbe  ordinance  did  not  constitute 
a  binding  contract,  upon  a  bond  conditioned  for 
tbe  faithful  performance  of  their  contract  dur- 
ing the  constmctlon  of  the  works,  although  they 
have  failed  to  constmct,  or  to  begin  to  con- 
struct, them,  where  there  was  no  money  con- 
sideration, and  no  bond  was  required  by  the 
ordinance,  but  sucb  bond  was  demanded  after 
Itt  passage.  Uoffett  t.  Ooldsborongh,  S  C.  C. 
A  202,  8  U.  8.  App.  ISO,  62  Fed.  600,  Bererslng 
49  Fed.  218. 
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A  manlclpal  corporation  l>  not  estopped  to 
deny  the  validity  of  a  contract  for  a  municipal 
water  supply  as  contrary  to  public  policy  and 
the  laws  of  the  state.  In  an  action  against  It  by 
the  water  company  to  enjoin  the  collection  of 
taxes  In  violation  of  a  stipulation  therein  to 
except  public  drinking  fountains  from  payment 
of  manlclpal  taxes  for  a  specified  period,  by  Its 
answer  In  a  previous  action  brought  by  free- 
holders and  taxpayers  against  tbe  water  com- 
pany and  tbe  city,  complaining  of  the  contract 
because  }f  such  stipulation,  where  there  was  no 
Issue  raised  between  the  water  company  and  the 
city  in  that  action,  and  no  verdict  and  Judgment 
was  rendered  on  any  Issue  Joined  by  one  of  such 
defendants  against  the  other.  CartersTllle 
Waterworks  Co.  v.  CarteravIUe,  89  Ga.  689,  16 
S.  E.  70. 

A  contract  made  by  a  city  for  a  water  sapplj 
should*  be  considered  with  reference  to  the  cim- 
dltlona  existing  at  Its  date :  and  the  fact  that 
the  contract,  because  of  tbe  rapid  growth  of  the 
city,  has  proved  largely  remunerative  to  the 
water  company,  does  not  make  It  nnconsclon- 
able.  Los  Augeles  City  Water  Co.  v.  Loa 
Angelea,  88  Fed.  720. 

An  ordinance  of  a  municipal  corporation 
granting  a  perwn  the  right  to  construct  water- 
works for  the  exclusive  supply  of  water  to  It 
and  Its  Inhabitants  tor  a  term  of  years,  and  the 
exclusive  use  of  its  streets  for  laying  water 
I'lpes.  and  fixing  the  compensation  tbe  city  shall 
pay  for  the  use  of  tbe  water  supplied  to  it,  may 
be  void  as  to  the  grant  ot  an  exclusive  uee  and 
as  to  the  compensation  to  be  paid  for  Its  water, 
as  creating  an  Indebtedness  In  excess  of  the  con- 
stitutional limit,  and  yet  be  valid  as  to  tbe 
right  of  the  grantee  to  construct  the  waterworks 
and  lay  his  mains  and  pipes  In  tbe  streets  for 
tbe  purposes  of  the  grant  Quincy  t.  Bull,  106 
III.  337. 

The  reservation,  by  a  town,  la  an  ordinance 
granting  a  company  the  right  to  construct 

waterworks,  of  an  option  to  buy  tbe  waterworks 
wltbln  a  certain  time  after  Its  completion,  sub- 
ject to  a  mortgage,  although  the  town  had  no 
lawful  power  to  make  such  purchase,  does  not 
render  Invalid  otber  parts  of  the  ordljiance,  in- 
cluding a  contract  to  pay  hydrant  rentals.  Fi- 
delity Trust  &  Guaranty  Co.  t.  Fowler  Water 
Co.  113  Fed.  560. 

A  person  constructing  certain  waterworks  for 
tbe  purpose  of  supplying  the  distributing  reser- 
voir of  a  municipality  with  water  under  a  con- 
tract by  which  the  manidpallty  agreed  to  pay 
sn  annual  compensation  for  a  term  of  years, 
and  to  appropriate  for  that  purpose  tbe  water 
rents  collected  by  It,  will  not  be  denied  tbe 
right  to  maintain  an  actlm  to  compel  the  mu- 
niclpallty  to  perform  its  part  of  the  contract 
upon  the  ground  that  a  provision  of  the  con- 
tract which  does  not  affect  the  questions  In- 
volved, and  which  will  not  be  executed  until  the 
t>me  fixed  for  the  termination  of  the  contract, 
lacks  mutuality  In  that  Its  oiforcement  Is  to  l>e 
determined  by  arbitrators.  Columbia  Water 
rower  Co.  v.  Columbia,  5  S.  C.  N.  S.  225. 

When  a  city  has  authority  to  make  a  contract 
for  the  construction  and  maintenance  of  a  sys- 
tem of  waterworks,  and  to  provide  therein  for 
the  payment  of  hydrant  rentals,  such  lawful 
provislou  la  not  alTected  by  other  stipulations 
made  therein  by  the  city  which  are  beyond  Its 
authority  and  unlawful.  Valparaiso  t.  Val- 
paraiso City  Water  Co.  (Ind.  App.)  65  N.  B. 
1063. 

The  invalidity  of  the  exclusive  grant  by  a  city 
of  the  right  to  use  Its  streets  to  conduct  water 
to  Its  Inhabitants  Is  no  defense  to  an  action  for 
rent  which  the  city  has  promised  to  pay  tbe 
grantee  for  tbe  use  of  hydrants  after  the  works 
have  been  cmstructed  according  to  the  contract. 

Digitized  by  Google 


1908. 


Ashes  v.  Hutcbinson  W.,  L.  &  P.  Ca 


60 


and  have  been  accepted  Iqr  the  city.  IIIInc^B 
Trust  ft  Sar.  Bank  v.  Arknnaaa  City,  S4  L.  B.  A. 
518,  22  C.  C.  A.  171,  40  U.  8.  App.  2S7,  76 
Fea.  271. 

2.  Term. 

Few  sabjects  bave  giren  the  courts  more 
trouble  than  tbe  attempts  bj  municipal  corpo- 
ratlona  to  enter  Into  lons-tenn  contracts  for  a 
water  supply.  Such  contracts  bare  been  at- 
tacked as  rlolattug  the  debt  limit,  as  grantiog 
monopolies,  as  imreasoDable,  aa  contracting 
away  legltiatlTfl  power,  and  aa  generally  beyond 
the  authority  ot  tbe  municipality  to  enter  into. 

The  cases  dealing  with  the  aneatlon  ot  debt 
limit  may  be  found  In  the  note  to  Ottnmwa  T. 
City  Water  Supply  Co.  (C.  C.  App.  8th  C.)  50 
L.  B.  A.  604. 

In  many  cases  tbe  statate  expressly  author- 
Izes  contracts  for  a  term  of  years  and  In  most 
ol  the  cases  where  the  question  has  arisen  the 
courts  have  upheld  such  provisions.  In  a  few 
cases  they  hare  not  been  upheld. 

In  Davenport  v.  Klelnscbmldt,  6  Mont.  502, 
]3  Pac.  249,  tbe  court  held  that  a  contract  by 
whlcb  a  municipal  corporation,  already  Indebted 
to  ita  limit,  binds  Itself  for  a  period  of  twenty 
years  to  take  Its  water  supply  from  waterworks 
to  be  erected  by  an  Individual  at  a  fixed  anuual 
rental  per  hydrant  for  a  stated  number  of  by- 
drants,  which  will  amount  In  tbe  aggregate  to 
the  entire  fund  which  can  be  raised  by  taxation 
for  tbe  fire  department.  Is  ultra  tXres  as  bind- 
ing tbe  city  for  an  unreasonable  time. 

That  decision  may  be  upheld  under  tba  pe- 
culiar circumstances  of  tbe  cose. 

So,  Dawson  v.  Dawson  Waterworks,  102  Ga. 
594,  29  8.  E.  755,  held  that  a  water  compauy 
suing  a  municipal  corporation  for  a  year's  water 
supply  under  a  contract  covering  a  period  of 
years,  whose  right  of  recovery  depends  upon  the 
▼olidlty  of  tbe  contract,  in  order  to  be  entitled 
to  recover  must  show  that  when  the  contract 
was  made  the  municipality  had.  In  tbe  manner 
prescribed  by  the  Constitution,  made  due  and 
lawful  provision  for  the  payment  of  the  yearly 
snmB. 

So,  a  city  of  the  second  class  Is  without  pow- 
er, under  tbe  laws  of  the  state  of  Kanaas,  to 
grant  the  exclusive  rlgbt  and  franchise  to  a 
corporation  to  furnish  water  for  public  and  do- 
mestic use  within  the  dty  for  a  period  of  twen- 
ty-one years,  sluce  It  Is  In  the  nature  of  an  at- 
tempt to  create  a  monopoly, — a  power  whlcb  the 
conneil  never  possess  unless  It  Is  delegated  In 
dear  and  unmlsUkable  terms.  Illinois  Trust  & 
Sav.  Bank  v.  Arkansas  City  Water  Co.  67  Fed. 
196. 

Those  decisions  do  not  deny  the  validity  of 
term  contracts. 

But  In  Brenham  v,  Breubam  Water  Co.  67 
Tex.  542,  4  S.  W,  143,  the  court  held  that  a  city 
ordinance,  whlcb  grants  to  a  water  company 
the  exclusive  right  to  furnish  the  city  and  Its 
inhabitants  wltb  water  at  specified  rates  for  tbe 
period  of  twenty-five  years,  Is  void  under  the 
Constitution  of  Texas,  which  declares  that  "per- 
petuities and  mouopolieB  ara  contrary  to  the 
genius  of  a  free  government,  and  shall  never  be 
allowed." 

And  that  where  a  city  charter  provides  that 
the  city  shall  "be  capable  of  contracting  and 
being  contracted  with"  and  shall  have  power 
"to  provide  the  dty  with  water;  to  make,  reg- 
ulate, and  establish  wells,  pumps,  cisterns,  hy- 
drants, and  reservoirs  In  the  city  streets  or 
elsewhere  within  said  dty  or  beyond  the  limits 
thereof,  for  the  extinguishment  of  fires  and  the 
convenience  of  Its  Inhabltaots and  a  general 
law  of  the  state  provides  that  any  dty  is  au- 
thorized to  contract  with  a  water  company  to 
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supply  with  water  the  streets  and  public  places 

In  the  city, — a  dty  has  no  power  to  make  a  con- 
tract giving  to  a  water  company  the  exclusive 
right  to  furnish  the  dty  and  Its  people  wltb  wa- 
ter at  a  fixed  rate  for  twenty-five  years.  In  tbe' 
absence  of  express  authority  In  Its  charter,  a 
city  has  no  power  to  cede  away  or  embarrass  Its 
legislative  or  governmental  powers,  either 
through  the  agencies  of  by-laws  or  contracts 
with  others,  so  as  to  disable  It  from  the  per- 
formance of  public  duties.  Ibid. 

But  in  a  later  case  In  the  Federal  court  tho 
court  held  that  a  dedslon  of  a  state  court  de- 
claring the  grant  of  a  privilege  to  a  waterworks 
company  to  construct  and  maintain  Its  works 
to  be  an  exclusive  one  and  void  as  granting  a 
monopoly  will  not  be  followed  by  the  Federal 
eonrt,  where  the  transactions  la  controversy  oc- 
curred before  the  decision  wss  rendered ;  but 
the  Federal  court  will  place  Its  own  construc- 
tion on  the  statute.  Bartholomew  v.  Austin, 
20  C.  C.  A.  568,  52  U.  8.  App.  512,  85  Fed.  859. 

And  tbe  court  held  that  a  grant  to  a  water 
company  of  the  right  to  construct  and  operate 
a  system  uf  waterworks  for  the  supply  of  a  city 
with  water  on  specified  terms  and  conditions 
for  a  period  of  twenty-five  years,  but  which  does 
not  in  terms  confer  an  exclusive  privilege.  Is 
not  within  tbe  prohibition  ot  the  provl^on  of 
the  Texas  Constitution  pnAlbltIng  monopolies, 
ibid. 

And  that  decision  expresses  tbe  general  rule 
on  the  subject.    See  infra,  V.  b,  VI.  a. 

A  municipal  contract  for  a  supply  of  water 
for  a  term  of  years  Is  not  void  as  an  attempt  to 
barter  away  the  police  power  of  the  state.  Walla 
Walla  V.  Walla  Walla  Water  Co.  172  U.  8.  1» 
43  L.  ed.  341,  19  Sup.  Ct.  Rep.  77. 

A  contract  for  municipal  water  supply  ex- 
tending beytmd  the  terms  of  office  of  the  mem- 
bers of  the  council  anthorlxing  It  Is  not  Invalid 
as  a  restriction  upon,  or  suspension  of,  the  leg- 
islative powers  of  the  council.  Hlgglna  v.  San 
Diego,  lis  Cal.  524,  45  Pac.  824,  60  Pac.  670. 

A  municipal  corporation  has  the  power  to 
contract  for  a  supply  of  water  for  a  period  of 
twenty  years,  and  such  contract  wltl  not  be 
void  as  a  surrender  of  legislative  power.  The 
power  to  execute  a  contract  of  that  character  Is 
neither  a  judicial  nor  a  legislative  one,  but 
purely  a  business  power.  Valparaiso  v.  Gard- 
ner, 07  Ind.  1,  49  Am.  Rep.  416. 

The  rule  tbat  the  members  of  the  legislative 
body  of  a  dty  may  not  so  act  or  contract  as  to 
deprive  their  successors  of  the  unimpaired  ex- 
ercise of  the  legislative  or  governmental  power 
does  not  apply  co  the  exercise  of  tbe  business  or 
proprietary  powers  of  the  municipality,  such  ss 
the  power  to  contract  for  waterworks;  but,  in 
the  exercise  of  such  power,  the  city  is  governed 
by  the  same  rules  as  a  private  corporation  or  in- 
dividual, and  may  contract  for  terms  longer 
than  the  duration  of  the  terms  of  office  of  tbe 
members  of  Its  legislative  body.  Illinois  Tmit 
&  Sav.  Bank  v.  Arkansas  Ctty,  34  C.  C.  A.  518, 
22  C.  C.  A.  171.  40  U.  8.  App.  257,  76  Fed.  271. 

That  tbe  common  council,  under  Its  power  to 
contract  for  a  water  supply  for  ten  years,  may 
tie  up  tbe  revenues  of  tbe  city  tor  that  period 
for  the  exclusive  benefit  of  the  water  fund,  to 
the  detriment  of  all  other  needs  and  liabilities 
of  thv.  city,  raises  a  legislative,  rather  than  a 
Judicial,  question.  Monroe  Water  Co.  v.  Heath, 
115  Mich.  277,  73  N.  W.  234. 

A  contract  for  water  supply  to  run  for  thirty 
years  Is  not  so  great  as  to  length  of  time  as  to 
be,  as  matter  of  law,  unreasonable.  Oconto  City 
Water  Supply  Co.  v.  Oconto,  105  Wis.  76,  80  N, 
W.  1113 ;  Hurley  Water  Co.  v.  Vaughn  (Wis.) 
01  N.  W.  971;  LItUe  Falls  Electric  ft  Water 
Co.      Uttle  Falls,  102  Fed.  663. 

A  contract  ot  a  munldpal  corporation  giving 
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a  water  compaajr  the  exduilTe  right  to  supply 
It  with  water  for  tweoty-one  yeara  ia  not  roM 
beeanae  ultra  vtret,  mm  Interfering  with  the  itg- 
ialatlre  power  of  the  dtr,  but  la  Amplr  Toldable 
■0  tar  as  aaeb  contract  la  executory.  Carlyle 
Water,  Li«h^  A  P.  Co.  t.  Cariyle,  81  111.  App. 
825. 

A  coort  cannot  declare  Ttrfd  a  contract  for  the 
term  of  twentr-one  yeara,  made  by  a  city  in  the 
exerciae  of  dlacretlonary  power  given  by  the  I^- 
lalatare  to  determine  the  length  of  the  term  of 
Bach  contract.  Illlnolti  Trust  ft  Sbt.  Bank  t. 
Arkansu  City,  S4  L.  R.  A.  618,  22  C.  C.  A.  171, 
40  U.  8.  App.  2S7,  76  Fed.  271. 

A  contract  for  water  aupply,  made  by  a  city  of 
6,000  population  and  with  an  aswsMd  valnatlon 
of  |2,2S0,000,  whereby  the  exclnaWe  privilege  of 
laying  water  mains  la  given  for  thirty  years; 
find  farther  providing  that  tbe  city  shall  be  fur- 
nished with  fifty  hydranta  at  an  annual  rental 
of  $80  each,  and,  may  at  Ita  option,  poreliase 
the  plant  at  the  aid  ot  ten  years  at  a  price  com- 
mensurate with  Its  productive  vslue, — Is  not  so 
unreaaonable,  oppressive,  or  contrary  to  public 
policy  ai  to  be  declared  void,  where  the  cl^  bas 
for  ten  yean  enjoyed  beneflta  thereunder  with- 
OQt  complaint.  Fergus  Palls  Water  Co.  Ver- 
gni  Falls.  S4  L.  K.  A.  &2e,  66  Fed.  686. 

When  to  declare  an  ordinance  void,  and  there- 
fore the  contract  with  the  water  company, 
would  be  to  render  practically  valueless  the 
large  investment  which  the  water  company  bas 
made,  and  deprive  the  city  of  Its  water  aupply, 
the  court  will  not  declare  the  contmct  void  for 
unreaaoDableneBS,  although  the  rates  are  for 
twenty-flve  years.  Creston  WaterwoAs  Co.  v. 
Creston,  101  Iowa,  687,  70  N.  W.  7S8. 

A  thirty-year  contract  for  bydranta  at  a  flzed 
price  per  year  need  not  be  ratified  by  a  vote  of 
the  electors,  aa  required  by  Ohio  Bev.  But.  | 
2484,  but  Is  governed  by  the  special  act  of  Hay 
4  and  12,  1685,  limiting  the  time  of  sucb  con- 
tracts to  a  term  not  exceeding  twenty  years ; 
and  nieli  eoatract  la  valid  for  twenty  yeara  from 
Ita  date.  Defiance  Water  Co.  v.  Defiance,  90 
Fed.  758. 

Under  an  amendment  to  tbe  charter  of  a  city 
anthorlsing  It  to  provide  for  a  water  supply  by 
contra>et  or  otherwise,  and  to  grant  franchises 
to  a  water  company  for  a  term  of  years,  tbe 
mayor  and  council  may,  by  an  ordinance  grant- 
ing a  franchise  or  entering  into  a  contract,  bind 
the  city  during  the  term  of  such  franchise  or 
ctmtract.  Cunningham  v.  Cleveland,  39  C.  C.  A. 
211,  96  Fed.  657. 

A  city  of  tbe  second  class  under  tbe  power 
given  by  Kan.  Oen.  Stat.  1SS9,  f  7185.  to  con- 
tract for  and  procure  the  construction  of  water- 
works, may  contract  for  such  construction  and 
lease  of  hydrants  for  a  term  exceeding  the  sin- 
gle year  during  which  tbe  membera  of  Ita  coun- 
cil held  ofllee.  Illinois  Tnut  ft  Sav.  Bank  v. 
AAanaas  City,  34  L.  R.  A.  518,  22  C.  C.  C.  171, 
40  V.  8.  App.  257,  76  Fed.  271. 

When  a  municipal  charter  confers  in  broad, 
unquailAcd  terms  power  to  provide  a  water  rap- 
ply,  and  to  raise  annually  taxes  to  pay  for  It,  a 
ctmtraet  with  a  water  company  to  supply  five 
hydrants  at  a  yearly  charge  perpetually  until 
tbe  municipality  shall  take  tbe  waterworks  at 
a  valuation  la  valid.  Atlantic  City  Waterworks 
Co.  V.  AtUntIc  City.  48  N.  J.  L.  878.  6  Atl.  24. 

A  contract  by  a  city  for  a  water  supply,  which 
exceeds  Us  aathorlty  by  attempting  to  bind  tbe 
city  for  twenty-tme  years,  will  not  be  held  void 
for  that  reason,  where  waterworks  have  been 
erected  by  the  other  party  on  the  faith  of  the 
contract  at  great  expense,  and  the  contract  was 
recognized  and  acquiesced  In  by  the  city  for  sev- 
eral years,  but  will  be  upheld  for  a  reasonable 
time,  when  the  clrcumotances  and  conditions  of 
the  city  as  to  population  and  asoesaed  valuation 
61  L.  R.  A. 


are  substantially  the  same,  and  no  better  facll- 
Itlea  are  offered  upon  more  reasonaUe  terms. 
Columbus  Waterworki  Co.  t.  Columbus,  48  Kaa. 
90,  15  L.  H.  A.  864,  28  Pae.  1097. 

A  Statute  authorizing  municipal  authorities 
to  contract  for  supplying  the  city  with  water 
from  year  to  year  antborlses  the  city  to  enter 
Into  a  contract  for  a  period  ot  twenty  yean. 
Ught,  Heat  ft  Water  Co.  v.  Jacfcaon,  78  Hiss. 
596,  19  So.  771. 

But  when  the  municipal  consent  Is  required 
by  law  ns  on  Indispensable  prerequisite  to  the 
Incorporation  of  a  water  compuiy  purposing  to 
supply  water  to  the  municipality,  and  there  Is 
attached  to  ancb  consent  a  condltlim  requiring 
the  supply  to  contlnae,  and  binding  the  town  to 
take  It  for  twenty  yean  at  a  atated  rate,  wboi 
the  municipality  Is  prohibited  by  statute  from 
contracting  for  a  longer  term  than  ten  years, 
tbe  consent  Is  a  nolllty,  and  all  proceeding* 
founded  on  it  are  void.  State,  Davis,  Proae- 
cator,  V.  Harrison,  46  N.  3.  L.  7ft. 

h.  Breath. 

A  contract  to  tnmlsh  a  city  artesian  well  wa- 
ter is  not  satisfied  by  a  supply  of  equally  good 
or  better  water  from  other  soarees.  Foster  v. 
Jollet,  27  Fed.  889,  AlDrmed  by  divided  court  In 
SO  L.  ed.  U.  S.  942. 

When  a  water  company  contracts  to  aaiqily 
water  at  a  certain  pressure  at  oil  times,  "If  re- 
quired," It  Is  not  obliged  to  do  so  until  after  due 
notice  or  express  demand  by  tbe  monicipal  cor- 
pora tloa.  WllBon  T.  Charlotte,  110  N.  C.  449, 
14  S.  B.  961. 

Where  a  water  emnpany  entered  Into  a  con- 
tract to  provide  a  town  with  water  for  flrtt  hy- 
drants  wltbln  a  stated  time,  bat  did  not  accom- 
plish the  entire  work  within  that  time,  the 
town,  having  itaelf  been  In  default  aa  to  the  per- 
formance ot  Ita  agreements  nnd«:  the  contract 
upon  which  the  progress  of  the  work  depended, 
cannot  arbitrarily  rescind  without  notice  to  the 
water  company,  npon  its  default  at  the  end  of 
the  time  stated.  EphraU  Water  Co.  v.  Bphrata. 
20  Pb.  Super.  Ct.  149. 

An  agreement  by  a  water  company  to  com- 
mence work  "Immediately"  on  a  contract  to  aup- 
ply a  borough  with  water  within  a  year,  made 
iu  February,  will  be  beld  to  have  been  snffldent- 
ly  complied  with  when,  commencing  work  In  tbe 
spring,  by  tbe  following  October  the  company 
had  furnished  all  tbe  pipe  required,  and  bad 
greatly  Increased  Its  water  aupply  by  tnnnelliig, 
and  completed  the  constmetion  ot  a  reaerroir 
whereby  the  capacity  for  water  was  Increased 
from  70,000  to  700,000  gallons.  ItM. 

A  person  constructing  certain  waterworks  for 
the  purpose  of  supplying  a  mualclpallty,  bat 
failing  to  complete  It  wltbln  the  time  prescribed 
In  the  contract,  will  not  for  tbat  reason  be  de- 
nied the  right  to  maintain  an  action  to  compel 
the  manlcipality  to  perform  Its  part  of  tbe  con- 
tract, where  It  was  not  prejudiced  In  any  way 
by  the  delay.  Columbia  Water  Power  Co.  v. 
Columbia,  5  S.  C.  N.  S.  226. 

Where  a  contract  for  a  water  supply  is  silent 
as  to  tbe  source  from  which  the  water  Is  to  be 
taken,  an  illegal  execution  ot  tbe  contract  will 
not  be  presumed  In  aid  of  the  argument  that  It 
win  be  unlawful  to  go  outalde  ot  tbe  state  for 
eucb  supply.  Brady  v.  BayMine,  S7  N.  J.  h. 
370.  30  Atl.  068. 

The  damages  for  breach  of  a  contract  to  tnr- 
ulsb  a  water  supply  to  a  city  will  not  Include 
money  advanced  on  estlmstes  tor  materials  for- 
nlsbed  In  the  constraetl<«  oC  the  plant.  It  there 
Is  no  provision  In  tbe  contract  requiring  tbe 
contractor  to  refund  such  payments  in  cane  of 
failure  to  furnish  the  supply.  Godfrey  T.  Be- 
atrice. 61  Neb.  272,  70  N.  W.  914. 

Injury  to  a  street  and  an  adjacent  bridge  by 
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the  buntlDK  ot  a  water  main  will  be  no  d«fenae 
to  an  action  apon  the  water  supply  contract  for 
■bydraat  rentals,  altliongb  the  contract  required 
the  water  company  to  restore  and  keep  In  re- 
pair streets  througb  wblcb  its  mains  were  laid, 
wbere  tbe  injury  wa«  not  shown  to  bave  been 
4ae  to  tbe  negligence  of  the  water  company,  but 
may  have  been  caused  by  vibration  of  the  bridge 
■consequent  upon  rnnnlog  cars  over  It,  Badne 
Water  Co.  V.  Racine,  97  Wis.  98,  72  N.  W.  850. 

A  provision  In  a  contract  for  a  municipal  wa- 
ter supply  that,  upon  failure  to  fumlsb  an  ade- 
Unate  supply,  the  municipality  sball  pay  no  rent, 
■does  not  apply  to  another  clause  by  which  the 
water  company  guarantees  a  certain  pressure  of 
water  at  tbe  Are  bydnnta.  Wilson  t.  Charlotte, 
lot)  N.  C.  121,  12  8.  E.  846. 

i.  Bttoppel;  liablUt]/  for  work  or  water  ao- 
oepted. 

Although  a  municipal  corporation  cannot  by 
estoppel  bind  Itself  by  a  contract  which  It  has 
Jio  power  to  make,  estoppel  may  prevent  Its  con- 
flscsttns  property  which  has  been  placed  at  Its 
dispOKil  Without  paying  a  fair  value  for  It.  And 
In  most  cases  It  will  be  required  to  pay  for  wa- 
ter which  has  been  delivered  to  It  and  which  It 
iioa  used,  although  It  has  not  made  a  valid  con- 
tract to  pay  for  it. 

A  city  is  estopped  from  declaring.  In  an  action 
-of  mandamus  by  a  water  company  to  compel 
payment  of  water  rents,  that  a  contract  grant- 
ing the  company  an  exclusive  right  to  supply  it 
and  its  Inhabitants  witb  water  for  a  term  of 
years  at  fixed  hydrant  rates  Is  void  because  the 
front  was  a  mmopiriy,  or  for  an  unreasonable 
length  of  time  at  flzed  rates,  or  unwise  on  the 
part  of  toe  city,  wbere  the  waterworks  had  been 
erected  In  pursuance  tbereof,  bonds  had  been 
issued  and  sold,  and  water  famished  and  paid 
for  by  the  city  for  a  number  of  years,  and  the 
«lty  is  not  seeking  to  Infringe  this  ezcloslve 
grant,  nor  does  it  desire  the  supply  stopped, 
but  merely  inrists  upon  lower  rates.  State  e» 
ret.  Great  Falls  Waterworks  v.  Great  Falls,  19 
Mont.  518,  40  Pac.  15. 

Statutory  provisions  requiring  the  consent  of 
«  city  to  authorize  tbe  formation  of  a  corpora- 
tlon  to  exercise  a  franchise  as  a  water  com- 
pany, and  the  appointment  and  report  of  in- 
spectors concerning  the  source  of  the  proposed 
water  supply,  are  for  the  protection  of  the  city ; 
and  when  they  have  been  substantially,  though 
not  teebolcally,  complied  with,  and  the  company 
has  been  formed,  and  has  proceeded,  with  the 
full  consent  of  tbe  city  authorities,  to  erect  Its 
plant  and  furnish  tbe  city  with  water  In  ac- 
cordance with  tbe  contract  embodied  in  tbe 
franchise,  tbe  city  cannot  defend  against  pay- 
ment therefor  on  the  ground  ot  Informality  In 
compliance  with  sach  requirements.  Cunnlng- 
bam  v.  Cleveland.  39  C.  C.  A.  211,  98  Fed.  657. 

A  city  Is  estopped  to  defeat  a  recovery  for 
rest  of  hydrants  as  against  bondholders  who 
loaned  money  on  a  mortgage  of  tbe  plant  and 
Income  of  waterworks  built  under  tbe  direction 
and  accepted  by  formal  resolution  of  the  city 
council  and  completed  according  to  tbe  terms  of 
a  defeated  ordinance,  where  the  city  has  paid 
rents  without  protest  for  fourteen  montbs, — 
«Itber  on  the  ground  that  there  was  no  contract, 
or  that  It  bad  no  power  for  the  term  mentioned 
In  tbe  ordinance  to  grant  tbe  exclusive  right  to 
tbe  use  of  its  streets  for  water  pipes.  Illinois 
Trust  It  Sav.  Bank  v.  Arkansas  City,  34  L.  R. 
A.  &18.  22  C.  C.  A.  171,  40  U.  S.  App.  257,  76 
Fed.  271. 

But  a  municipal  corporation  Is  not  eatc^ped, 
as  against  purchnsers  of  the  tmnds  of  a  water 
-company,  from  rescinding  its  contract  to  take 
water  from  the  company  by  reason  of  the  fact 
«1  L.  B.  A. 


that  It  passed  a  resolution  setting  tottb  that 
the  contract  had  been  compiled  with,  and  ac- 
cepting tbe  works,  wbere  the  statements  ex- 
tended only  to  the  physical  existence  of  tbe 
plant,  and  tbe  company  has  proved  Itself  unable 
to  furnish  the  required  supply.  Farmers'  Loan 
&  T.  Co.  V.  Oalesbnrg,  133  U.  S.  156.  88  L.  ed. 
573,  10  Sup.  Ct.  Bep.  816. 

Wbere  a  town  council,  without  any  statotory 
power,  grants  to  a  waterworks  company  tbe  ex- 
clusive right  to  lay  water  pipes  in  the  public 
highway,  the  town  is  not  estopped  from  taking 
advantage  <rf  the  Invalidity  of  the  contract,  al- 
though the  waterworks  company  baa  In  good 
faith  performed  Its  part  (rf  the  contract,  since 
the  company  Is  bound  to  know  the  extent  of  the 
Authority  of  tbe  town  council  and  of  the  town 
in  making  the  cuitract.  Smith  v.  Westerly,  19 
R.  I.  487,  85  Atl.  626. 

When  n  municipal  corporation  has  made  full 
compensation  according  to  its  contract  for  serv- 
ices by  a  waterworks  company  without  protest 
and  knowing  that  the  company  claimed  full  per- 
formance. It  waives  any  counterclaim  because 
of  alleged  partial  performance  by  tbe  company. 
Monroe  Waterworks  Co.  v.  Monroe,  110  Wis.  11. 
85  N.  W.  685. 

A  city  having  passed  an  ordinance  apparently 
regular,  and  subsequently  approved  by  all  the 
members  of  the  city  council,  giving  an  individ- 
ual the  right  to  furnish  water,  and  agreeing  to 
pay  for  a  number  of  hydrants ;  and  having  used 
the  hydrants  for  about  a  year  after  accepting 
the  waterworks,  constructed  at  a  large  expense 
In  pursuunce  of  such  ordinance  by  a  corporation 
which  In  good  faith  purchased  the  rtghts  of 
such  person, — cannot  repudiate  the  agreement, 
and  refubii  lo  pay  the  rent  of  tbe  hydrants  be- 
cause of  tbe  bribery  of  members  of  the  council 
by  tbe  original  party,  and  their  fraud  and  con- 
spiracy in  securing  the  passage  of  the  ordinance, 
Burlington  Waterworks  Co.  T.  Burlington,  48 
Kan.  725,  23  Pac.  1068. 

A  cltj  which  has  for  many  years  recognised 
and  accepted  a  waterworks  system  as  fully  com- 
plying with  a  contract  cannot  afterwards  re- 
pudiate such  recognition,  and  claim  damages  for 
failure  to  comply  with  the  contract.  National 
Waterworks  Co.  v.  BCansas  City,  27  L.  R.  A.  827, 
10  C.  C.  A.  653,  27  U.  8.  App.  165,  62  Fed.  858. 

That  waterworks  are  not  completed  at  the 
time  called  for  in  the  contract  will  not  prevent 
nn  action  for  the  hydrant  rentals  due  under  tbe 
contract  if  tbe  works  were  acc^ted  by  tbe  board 
of  aldermen.  Neosho  City  Water  Co.  v.  Neosho, 
136  Mo.  498,  88  S.  W.  89. 

But  the  mere  fact  of  occasional  use  by  a  city 
of  water  actually  furnished  by  a  water  company 
for  public  purposes  under  a  contract  for  a  sup- 
ply of  well-settled  and  wholesome  water  does 
not  necessarily  constitute  an  acceptance:  nor 
Is  acceptance  Implied  by  mere  receipt  and  con- 
sumption of  tbe  water;  but  there  must  be  a  fair 
opportunity  for  examination  and  rejection  be- 
fore acc^tance  can  be  Inferred  from  receipt. 
Wio&eld  Water  Co.  v.  WInfleld,  61  Kan.  104,  88 
Pac.  714, 

Under  a  contract  for  a  water  supply  for  a 
municipal  corporation,  the  machinery  connected 
with  which  should  be  sufficient  to  resch  certain 
results,  the  acceptance  by  the  city  of  the  work 
will  not  relieve  the  company  from  liability  to 
put  down  larger  mains  If  those  which  were  pat 
down  do  not  fulfil  tbe  conditions.  Uitot,  Heat, 
&  Water  Co,  r.  Jackson,  78  Mies.  598.  19  So. 
771. 

AceeplAftoe  of  wafer. 

A  city  which  accepts  the  services  tendered  by 
a  water  company  Is  liable  to  pay  the  contract 
price  tor  water  furnished,  although  the  or- 
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dlnance  firraotliig  tbe  water  fraocblse  failed  to 
receive  tlie  re<iul»lte  number  of  TOtes,  where 
both  tbe  city  aod  the  coanty  anamed  that  It 
had  been  properly  pasied.  Illinois  Tmat  A 
Sat.  Bank  Arkansas  City  Water  Co.  67  Fed. 
190. 

A  waterworks  company  may  recover  from  a 
city  tbe  valae  of  water  furnlsbed  It  for  manlcl- 
pal  purposea  under  au  agreement  tbat  the  sum 
Aould  be  offset  ngainst  tbe  taxes  assessed 
against  It  If  the  contract  be  declared  void,  as 
granting  an  exemption  from  taxation.  Bartbol- 
omew  V.  Austin.  29  C.  C.  A.  588,  52  U.  S.  App. 
612,  85  Fed.  35t). 

A  niunlcipal  corporation  possessing  power  to 
make  contracts  for  a  water  supply  may,  in  the 
absence  of  express  contract,  be  bound  to  pay  for 
water  furnished  under  an  Implied  one.  Port 
Jervrs  Waterworks  Co.  v.  Port  Jerrla,  71  Hun, 
60,  24  N.  Y.  Supp.  497. 

A  water  company  may  recover  the  value  of 
water  used  by  a  municipal  corporation  even 
after  its  formal  reaclsBlon  of  the  contract  tbere- 
for  for  failure  to  furnish  the  stipulated  amount, 
when  neither  the  thing  to  be  furnished,  nor 
tbe  cooalderatlon  to  be  paid,  was  single  and  In- 
divisible. United  States  Waterworks  Co.  ▼.  Du- 
Bols,  176  I'a.  439,  35  Atl.  251. 

Where  a  contract  by  which  a  waterworks  com- 
pany agreed  with  a  city  to  furnish  water  for  do- 
mestic and  certain  public  purposes,  and  to  keep 
a  number  of  Are  hydrants  ready  for  aervlce,  has 
been  mibstantlally  performed  except  as  to  the 
hydrnnta.  and  the  city  has  voluntarily  received 
the  benefit  of  Its  performance  as  to  the  part  of 
tbe  contract  knowing  that  the  other  part  baa 
not  been  fully  performed, — It  Is  precluded  from 
Insisting  on  performance  of  the  residue  as  con- 
dition precedent  to  payment  for  benefits  re- 
ceived. It  most  rely  on  Its  claim  for  damages 
■8  to  the  part  unperformed.    Sykes  v.  St.  Cloud, 

60  Minn.  442,  62  N.  W.  613. 

A  municipality  whose  contract  of  lease  of  a 
water  company's  plant  and  for  water  supply  Is 
Invalid  because  of  an  agreement  for  the  sub- 
sldlKlng  of  a  railroad  may,  nevertheless,  be  lia- 
ble to  pay  the  reasonable  value  of  the  use  there- 
of, to  the  extent  to  which  the  claims  thereof 
accrued  when  there  were  unappropriated  reve- 
nues to  meet  them ;  hut  such  claims  accruing 
when  there  were  no  unappropriated  revenues  to 
meet  them  are  void.  Illgglns  v.  San  Diego,  118 
Cal.  524,  45  Pac.  824,  50  Pac.  670. 

Under  a  statute  anthorlxlng  cltlea  to  contract 
for  tbe  supply  of  water,  and  pay  therefor  sucb 
sum  OB  the  contracting  parties  may  asree  upon, 
a  city  may  render  Itself  liable  for  the  whole 
amount  contracted  for,  and  Judgment  may  be 
rendered  against  It,  although  tbe  apeclai  tax  for 
water  of  not  over  5  mills  on  the  dollar  for  one 
year,  authorised  thereby,  is  not  sulDcIent  to 
meet  the  amount  so  agreed  to  be  paid.  Ft. 
lladison  v.  Ft.  Madison  Water  Co.  52  C.  C.  A. 
204,  114  Fed.  2D2. 

Under  a  statute  providing  for  supplying  water 
to  a  city  for  public  and  private  uses,  by  a  board 
of  water  commissioners,  whoae  doty  la  to  con- 
st met  all  necessary  buildings  and  appliances  to 
furnish  a  full  supply  of  water  for  public  and 
private  use,  with  power  to  construct  hydrants 
for  public  use  at  sucb  locations  ns  they  deem  ex- 
pedient, the  city  cannot  be  held  liable  for  water 
used  In  sprinkling  streets,  as  that  Is  a  public 
use  to  he  met  by  the  board  of  water  commission- 
ers, whifh.  by  so  doing,  would  also  recognize  the 
propriety  of  a  return  to  the  public  for  tbe  aid 
furnished  by  it.  In  erecting  tbe  water  plant  and 
fur  a  subsequent  loan  and  annaal  tax,  and  pro- 
tection from  the  control  of  tbe  common  council 
and  demands  of  other  boards  and  departments. 
Detroit  Water  Comra.  v.  Detroit  Citizens'  Street 
B.  Co.  fMIch.)  9  Det.  L.  N.  200,  00  N.  W.  657. 
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A  lessee  of  city  waterworks  for  tbe  sale  an* 
delivery  of  water  to  the  Inhabitants  of  a  dtj 
"for  doneatle  purpoaea,"  whoee  lessa  prorldes' 
tbat  it  shall  on?y  take  from  the  river  water 
necessary  for  sucb  domestic  purposes,  and  shall 
not  dispose  of  any  water  for  the  purpose  of  tr- 
rlgatlou,  is  not  entitled  to  recover  for  surplus 
water  diverted  from  the  river  over  and  abOT« 
that  necessary  for  domestic  purposes  and  which 
It  had  no  right  to  divert,  taken  from  Its  pipes- 
by  the  city  for  street  sprinkling,  which  is  an  Ir- 
rigation purpose,  within  the  meaning  of  the 
lease,  for  which  the  lessee  has  no  right  to  dis- 
pose of  the  water  or  make  charges.  Los  AngeiM' 
Water  Co.  v.  Los  Angeles,  66  Cai.  170. 

A  new  municipal  corporation  formed  by  an  ex- 
tension of  tbe  limits  of  a  former  eori>oratlon  1» 
liable  for  legitimate  debts  contracted  in  fnrolsh- 
Ing  water  to  the  city  within  the  old  llmlta  to  the 
extent  furnished,  although  the  amendment  to 
tbe  city  charter  extending  the  limits  Is  illegal, 
since  the  amendment  does  not  place  the  in 
a  situation  to  deny  its  IndebtedncM,  Lake 
Charles  Ice,  Ugbt.  &  Waterworks  Co.  ▼.  Lake 
Cbarlee,  106  La.  65,  30  So.  289. 

Tbat  a  water  cwnpaoy  to  which  a  city  Is  in- 
debted for  a  water  supply,  and  which  has  passed 
into  the  bands  of  a  receiver,  was  without  cor- 
porate existence  either  dc  faoto  or  de  jure,  !» 
not  a  valid  defense  on  behalf  of  tbe  city  In  an 
action  by  the  receiver  to  recover  water  rentals, 
since  In  that  case  the  contracts  remained  the 
property  of  the  original  grantees  who  attempted 
to  form  the  water  company,  where  their  rights 
arc  represented  by  the  receiver.  Cnnnlngham 
V.  Cleveland,  39  C.  C.  A.  211.  08  Fed.  657. 

In  Brenhnm  v.  Brenham  Water  Co.  67  Tex. 
561,  4  S.  W.  143,  It  was  held  that  recovery  could 
be  bad  for  water  furnished  prior  to  tbe  tine 
when  tbe  contract  was  repudiated  by  tbe  manlc- 
Ipality ;  but,  so  far  as  that  holding  applied  to  a 
void  contract,  it  was  questioned  In  Edwards 
County  V.  Jennings,  89  Tex.  618,  35  S.  W.  1053. 

A  mnnlelpal  corporation  which  holds  Itself  in 
readiness  to  use  water  furnished  for  lire  plugs 
In  case  of  need  Is  liable  therefor  at  the  contract 
price,  although  Its  common  council  bae  passed  a 
resolution  expressing  a  determination  to  pay 
nothing  for  Its  water  until  satisfied  with  tbe 
quantity  and  quality  thereof,  but  has  not  given 
notice  not  to  continue  the  supply.  Montgomery 
V.  Montgomery  Waterworks  Co.  77  Ala.  248. 

A  municipal  corporation  Is  liable  for  tbe  wa- 
ter received  by  It  from  a  water  company  and 
used  for  municipal  purposes,  especially  as  its 
charter  authorized  it  to  provide  against  Area 
and  ohtatn  water  for  public  purposes,  althongb 
such  company  was  operating  under  a  void  fran- 
chlse,  and  (he  contract  between  It  and  the  city 
was  also  lor  that  reason  void,  and  the  Constitu- 
tion proliibUs  a  city  from  paying  "any  claim 
created  against  It  under  any  agreement  or  con- 
tract mn'le  withont  express  authority  of  law." 
Xlcbolasvllle  Water  Co.  v.  Nlcholasvllle,  18  Ky. 
L.  Hep.  r>n2,  38  S.  W.  549.  38  8.  W.  430. 

Recovery  may  be  had  of  tbe  contract  price  of 
water  supplied  to,  and  used  by,  a  municipality, 
nlthongh  the  contract  Is  by  its  terms  to  be  ex- 
clusive for  a  period  beyond  the  power  of  tbe 
municipality  to  grant.  QreenviUe  v.  Greenville 
Waterworks  Co.  125  Ala.  625.  27  So.  764. 

In  Kpbrnta  Water  Co.  t.  Rpbrata,  16  Pa.  Su- 
per.  Ct.  484,  where  tbe  ordinance  creating  tbe 
contract  was  Invalid  because  not  properly  au- 
thenticated, the  contract  was  fully  performed  to 
the  satisfaction  of  the  municipal  authorities; 
nod  the  court  aaid  tbat  to  permit  the  mnnlclpal- 
Ity  to  escape  wholly  from  liability  for  the 
services  rendered  at  Its  Instance  before  any  no- 
tice was  given  to  discontinue  the  service  would 
be  grossly  Inequitable  and  unjust.  It  would  not 
be  permitted  In  the  case  of  an  Individual  or  a 
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priTate  corporation,  aod  we  are  not  required  to 
bold  tlut  an  equal  obligation  to  do  Justice  doea 

not  vast  apoD  a  municipal  corporation. 

The  court  thereby  reversed  18  Lane.  L.  ReT. 
353,  where  tbe  court  held  tbat,  while  a  water 
corporation  mar  recover  tbe  reasonable  value 
ot  water  used  Irom  Its  maloa  for  municipal  flre 
protection  on  a  quantum  meruit.  It  having  no 
existing  contract  therefor.  It  Is  not  entitled  to 
compensation  at  the  rate  fixed  in  a  contrnct 
duly  mode  but  not  put  In  force. 

A  municipal  corporation  Is  liable  for  water 
actaally  aupplled  and  used  without  objection  for 
flre  and  sanitary  purposes,  although  the  con- 
tract nnder  which  it  was  supplied  la  «iltra  vires 
BO  far  as  It  Is  executory,  because  made  for  on 
unauthorized  length  of  time.  Montgomery  v. 
Montgomery  Waterworks,  70  Ala.  233. 

But  the  same  court  held  that  tbe  recelTlDg 
of  benefits  by  a  municipal  corporation  under  a 
contract  tor  water  supply  which  Is  void  be- 
cause not  made  In  compliance  with  conatltutlon- 
al  requirements  will  not  prevent  tbe  municipal- 
ity from  setting  up  tbe  defense  of  the  Invalidity 
of  the  contract  In  an  action  to  enforce  It.  Daw- 
son V.  Dawson  Waterworks  Co.  106  Ga.  696,  32 
8.  E.  POT. 

So,  &  municipal  corporation  is  not  liable  upon 
an  Implied  contract  for  the  value  of  water  fur- 
nlabed  It  by  a  ditch  company  under  a  atatutoi? 
provision  prohibiting  a  municipality  from  mak- 
ing any  contracts  or  doing  any  act  binding  or 
imposing  upon  Itself  any  liability  to  poy  money 
until  a  dctlnlte  appropriation  Is  made  therefor, 
and  that  such  contract  shall  be  null  and  void  as 
to  the  city  in  tbe  absence  of  such  appropriation. 
Smith  Canal  or  Ditch  Co.  v.  Denver,  20  Colo. 
84,  36  I'ac.  844. 

A  town  1b  not  liable  for  water  furnished  It 
by  a  corporation  under  a  void  ooutraot  wblch 
the  town  by  statute  had  no  power  to  make,  as 
tbe  corporation  must  be  charged  with  a  knowl- 
edge of  the  statute.  I'eople  car  rel.  Tupper  I^ke 
Water  Co.  v.  SIsHon,  75  App.  Dlv.  138,  77  N.  Y. 
Supp.  876. 

The  use  of  water  by  a  munlclpnl  corporation 
nnder  a  void  contract  without  Intending  to  pny 
for  It  iB  not  a  fraud  which  will  create  a  lia- 
bility In  tort.  I'rince  v.  Quiocy,  128  III.  443, 
21  N.  E.  768. 

A  city  Is  not  obliged  to  pay  for  services  ren- 
dered to  it  by  a  water  company  In  flooding  Its 
sewers  In  the  absence  of  a  contract  therefor 
made  by  some  person  entitled  to  bind  the  city. 
State  Trnat  Co.  v.  Dulntb,  104  Fed.  G32. 

Tbe  claim  of  a  water  company  for  the  reason- 
able value  of  the  use  of  Its  plant  by  a  munici- 
pality, the  lease  of  which  is  void,  la  not  payable 
out  of  a  street  fund  established  by  charter  for 
tbesprlnkllng. cleaning,  and  repairing  of  streets, 
or  out  ot  a  Btreet-sprlnkling  fund  established  by 
ordinnnco.  In  tbe  absence  of  anything  to  show 
that  water  furnished  from  tbe  plant  was  used 
for  strcet-sprlnkling  purposes.  HIgglns  v.  San 
Diego,  131  Cat.  294,  03  Fac.  470. 

J.  Change  or  enforcement. 

Modification. 

An  net  does  not  impair  an  existing  contract 
for  Hupplying  water  to  a  municipality  wblch 
provides  that  tbe  city  shall  buy  tbe  plant  of 
tbe  water  company  If  it  desires  to  sell  rather 
than  act  under  a  law  authorizing  It  to  con- 
atruct  n  municipal  system.  Newburyport  Wa- 
ter Co.  V.  Newburyport.  113  Fed.  677. 

If  the  mayor  nnd  council  of  a  city,  defend- 
ants In  a  mandamus  proceedlne,  by  their  an- 
swer insist  on  a  literal  compUonce  with  the 
provision  of  the  city's  ordinance  contract  with  a 
water  company.  In  behalf  of  whose  assignee,  an 
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Improvement  company,  tbe  relator's  debtor  con- 
structed a  waterworks  system,  concerning  the- 
laying  of  a  certain  main  aud  the  erection  of  a 
hydrunt,  although  In  lieu  of  that  main  aud  hy- 
drant another  was  laid  at  the  request  of  the 
president  of  tbe  Improvement  company  to  wblch 
tbe  waterworks  franchise  was  assigned  and 
without  objection  by  tbe  city  or  property  own- 
ers, although  tbe  hydrants  and  mains  were  to 
be  substantially  as  shown  on  the  plan  accom- 
pnnylug  tbe  ordinance. — the  main  and  hydrant 
must  be  constructed  as  the  ordinance  requires. 
State  CT  rcl.  Tarr  v.  Crete,  32  Neb.  668,  49  N. 
W,  272. 

Tbe  Impairment  of  a  contract  lor  a  water 
supply  is  not  taken  out  of  the  constitutional 
provision  by  the  fact  that  the  municipality- 
makes  the  contract  and  takes  tbe  action  whlctk 
Intpnira  it  in  Its  proprietary  capacity,  and  not 
as  an  agency  ot  the  state.  Walla  Walla 
Walla  Walla  Water  Co.  172  U.  8.  1,  43  L.  ed. 
341,  19  Sup.  Ct.  Rep.  77. 

Reflation. 

Where  a  city  by  an  ordinance  enters  Into  a 
contract  with  a  water  company  whereby  It 
grants  to  tbe  company  the  exclusive  right  to- 
furnish  water  to  the  city  and  its  Inhabitantt- 
for  the  period  of  twenty-flve  years,  and  the  con- 
tract Is  Invalid  as  not  being  authorized  by  tbe 
city  charter  and  general  laws,  the  city  council 
may  declare  the  contract  null,  and  refuse  to 
comply  with  It.  Brenham  v.  Brenbam  Water 
Co.  67  Tex.  542,  4  S.  W.  143. 

Notice  to  a  water  company  of  defects  in  Its- 
system  aud  demands  for  tbe  Improvement  there- 
of 80  as  to  furnish  a  supply  of  well-settled  and 
wholesome  water,  aud  the  giving  of  a  reasonable 
time  to  comply  with  Its  contract,  must  be  shown 
before  a  court  of  equity  will  cancel  a  contract 
between  such  company  and  a  municipality  Cor 
n  supply  of  well-settled  and  wholesome  water 
for  Its  use  and  tbe  use  of  Its  Inhabitants  on  the 
ground  of  a  failure  to  supply  the  quality  of 
water  required  by  tbe  contract,  after  the  con- 
struction and  use  for  n  long  period  of  time  of 
Its  system  of  waterworlts.  Wlnfleld  v.  Wlnfleld 
Water  Co.  51  Kan.  70,  32  Pac.  CCa. 

A  forfeiture  clause  In  a  contract,  tbat.  In 
case  n  party  falls  to  construct  and  maintain 
waterworks  aa  agreed,  the  rights  and  franchlBe» 
granted  to  him  by  the  municipality  shall  cease 
and  determine,  cannot  be  enforced  by  an  e» 
parte  act  of  tbe  cfty  council  declaring  the  con- 
tract forfeited.  Foster  v.  Jollet,  27  Fed.  808, 
Affirmed  by  divided  court  in  30  L.  ed.  U.  S.  942. 

A  proposition  offered  by  a  water  company, 
which  has  entered  Into  an  agreement  to  supply 
a  town  with  water  for  bydranta  aod  Is  In  de- 
fault, upon  the  some  terms  as  the  old  contract 
except  as  to  price,  does  not  create  on  estoppel, 
nor  operitte  aa  a  rescission  of  the  old  contract, 
bnt  Is  at  most  an  offer  to  rescind  tbe  old  con- 
tract upon  the  terms  of  tbe  new  one :  nnd  upon 
such  olTer  not  being  accepted  tbe  old  contract 
is  still  in  force.  Ephrata  Water  Co.  v.  Ephrata, 
20  I'a.  Super.  Ct.  140. 

The  fact  that  n  city  at  times  delayed  properly 
to  apply  a  water  tax,  and  that  It  required  a 
water  company  at  times  to  lay  pipes  In  streets 
where  there  was  no  sufficient  demand  for  them, 
wll!  not  excuse  the  water  company  from  com- 
plying with  Its  contract  to  filter  the  water, — 
particularly  when  the  company  has  eventually 
received  the  water  tax,  and  has  In  many  In- 
stances failed  to  comply  with  the  order  con- 
cerning the  laying  of  the  mains.  Burlington  v. 
niirllngton  Water  Co.  86  Iowa,  266.  53  N.  W. 
246. 

Corporate  action  as  evidenced  by  the  records 
and  minutea  of  the  cooocH's  proceedings  Is  nec- 
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«Beat7  to  termlDate  a  contract  for  a  municipal ' 
water  lupply.  It  la  not  snlDclent  that  members 
oC  tb«  council  Instructed  the  Are  marshal  to  no- 
tl^  the  water  companr  to  dlacontlaao  the  rap- 
piy.  Gre«nrllle  v.  GreenTlUe  Waterworks  Co. 
125  Ala  623,  2T  So.  764. 

Forfeiture  of  a  contract,  whereby  a  party 
agrees  with  a  city  to  construct  waterworks,  and 
Is  given  ezclnslTe  rights  and  privileges,  will  not 
be  decreed  on  the  ground  of  delays  doe  to  the 
acta  of  both  parties,  and  because  of  experl- 
menCB  authorized  by  the  city,  where  time  Is  not 
made  the:  essence  ot  the  contract;  but  a  reason- 
able time  will  be  allowed  for  completion  of  the 
works.  Foster  v.  Jotlet,  27  Fed.  809,  Afflmed 
In  30  L.  ed.  U.  S.  042. 

Where  a  water  company  exercises  Its  ceserred 
right  to  revoke  an  offer  of  free  water  to  a  city, 
the  city  la  thereafter  bound  to  pay  for  whatever 
water  It  uses.  Spring  Brook  Water  Co.  r.  Pitts- 
ton,  203  Pa.  223,  S2  Atl.  240. 

RatifloatioH. 

A  contract  for  a  water  supply,  made  by  a 
city,  if  within  the  power  of  the  legislature  to 
bare  originally  authorised,  may  be  aubseqently 
ratified  by  It.  Los  Angeles  Water  Co.  v.  Los 
Angeles,  SS  Fed.  720. 

Ratification  by  the  legislature  of  ao  ordinance 
confirming  the  contract  made  by  a  town  for  a 
water  supply  does  not  ratify  an  ondlsclosed 
fraud  arising  from  the  fact  that  one  of  the  trus- 
tees voting  for  the  ordinance  was  Jointly  Inter- 
ested with  tho?e  with  whom  the  contract  for 
the  water  supply  was  made.  Santa  Ana  Water 
Co.  V.  San  Buenaventura,  6S  Fed.  323. 

Although  a  contract  whereby  a  village  cor- 
poration agrees  to  purchase  n  waterworks  sys- 
tem Is  ultra  vircJt  at  the  time  It  la  made.  It  be- 
came valid  by  Ita  subseqiient  ratification  by  act 
of  legislature.  Mayo  r.  Dover  &  F.  Village  Fire 
Co.  96  Me.  539,  53  Atl.  62. 

A  vote  of  the  electors  of  a  village  autborlz- 
lug  the  making  of  a  contract  for  n  water  supply 
does  not  relate  back  to  and  validate  a  contract 
already  entered  Into,  where,  by  the  statute,  a 
favorable  vote  ot  the  electors  Is  a  condition 
precedent  to  the  right  to  make  the  contract. 
8qulr«  V  Preston,  82  EJuq,  88,  81  N.  T.  Supp. 
174. 

But  a  void  contract  between  a  municipal  cor- 
poration and  water  company  cannot  be  ratified 
by  a  subsequent  council  quallfled  to  contract 
with  the  water  company,  although  It  receives 
the  benefits  sought  to  be  contracted  for,  as  there 
Is  no  contract  to  ratify.  Mlltord  v.  Mllford 
Water  Co.  124  Pa.  610,  3  L.  R.  A.  122,  17  Atl. 
165. 

Enforcement. 

It  Is  not  only  the  right,  but  the  duty,  of  a 
municipality  to  maintain  an  action,  not  only  on 
Its  own  behalf,  but  on  behalf  of  its  citizens,  to 
enforce  the  terms  of  a  contract  entered  into  by 
It  with  a  water  company  for  a  supply  of  well- 
settled  and  wholesome  water  for  Ita  use  and  for 
the  use  of  Its  citizens,  where  the  company  has 
furnished  both  the  city  and  its  Inhabitants  with 
nnsettled  and  unwholesome  water.  WInfleld  v. 
Wlnfield  Water  Co.  51  Kan.  70,  32  Pac.  663. 

Mandamus  may  be  employed  to  compel  a  wa- 
tercompany  to  extend  Its  mains  In  a  city,  where, 
under  the  contract  between  the  city  and  the 
company.  It  Is  the  duty  of  the  company  to  make 
such  extensions.  Topeka  v.  Topeka  Water  Co. 
68  Kan.  840.  40  Pnc.  70. 

A  mandamus  will  He  to  compel  a  dty  to  aud- 
it and  allow  the  claim  of  a  water  company  for 
hydrant  rental  due.  and  issue  a  warrant  there- 
for payable  nut  of  th  •  water  fund,  and  to  collect 
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sufllclent  tax  to  meet  the  same,  where  the  city 
had  entered  Into  a  contract  to  take  Its  water 
supply  ot  the  company  for  a  term  of  years  at  a 
Ozed  annual  rental,  and  it  was  anthortxed  by 
statute  to  levy  annually  a  certain  tax  to  pro- 
vide a  special  water  fund,  and  the  right  of  the 
water  company  thereto  had  become  vested  by 
the  construction  of  the  waterworks  and  the 
furnishing  of  water  to  the  city  at  tlw  contract 
rates  for  a  number  of  years.  State  er  ret. 
Great  Falls  Waterworks  v.  Great  Falls,  19 
Mont.  CIS,  49  Pac.  15. 

Mandamus  will  lie  to  compel  a  city  to  audit 
and  pay  hydrant  rental  doe  a  water  company 
under  a  contract  by  which  It  agreed  to  take  Its 
water  supply  from  the  company  for  a  period  ot 
years  at  a  fixed  annual  rental.  State  ex  reL 
Kaiser  Water  Co.  v.  Phillprt)Qrg,  23  Mont.  16, 
57  Piic,  405. 

The  rule  that  personal  contracts  wilt  not  be 
speclQcaily  enforced,  but  the  parties  will  be  left 
to  their  remedies  at  law,  will  not  be  applied  In 
an  action  to  compel  a  municipality  to  perform 
Ita  part  of  a  contract  under  which  the  plaintiff 
has  conatructed  certain  waterworks  to  be  uaed 
in  connection  with  the  municipal 'water  plant 
for  the  purpose  of  supplying  the  distributing 
reservoir  of  the  defendant  with  water,  foe  which 
It  agreed  by  the  terms  of  the  contract  to  pay  an 
annual  compensation,  and  appropriate  for  that 
purpose  the  water  rents  collected  by  It.  Colum- 
bia Water  Power  Co.  v.  Columbia,  B  S.  C.  N.  S. 
225. 

An  Injunction  will  be  granted  in  favor  of  a 
city  to  restrain  the  summary  shutting  off  of  the 
supply  of  water  for  public  purposes,  by  a  water 
compiiny  which  threatens.  In  violation  of  Itt 
duty  to  the  public  assumed  by  its  contract  with 
the  city,  to  shut  off  the  water  furnished  there- 
under In  case  of  default  la  payments  by  the 
city,  declared  by  It  to  be  forfeited  under  the 
contract  for  failure  to  furnish  an  adequate  sup- 
ply for  fire  purposes.  Bienville  Water  Supply 
Co.  V.  Mobile,  112  Ala.  260,  83  L.  R.  A.  59,  20 
So.  742. 

Apprrbenslon  that  such  illegal  action  may  Iw 
taken  by  a  municipality  as  will  Impair  the  fran- 
chise and  contract  rights  of  a  waterworks  com- 
pany with  whose  predecessor  the  city  has  con- 
tracted tor  a  municipal  water  supply  entitle* 
the  company  to  maintain  a  suit  for  equitable  re- 
lief la  advance  of  any  actual  proceedings  on  the 
part  of  the  city  to  Impair  the  company's  rights 
under  the  contract.  VIcksburg  Waterworks  Co. 
v.  VIcksburg,  185  U.  S.  65.  46  L.  ed.  80S,  22 
.Sup.  Ct.  Hep.  583. 

Equity  has  uo  Jurisdiction  to  enforce  the  pay- 
ment of  water  rentals  past  due  from  a  munici- 
pal corporation,  although  it  has  power  to  require 
it  to  levy  and  collect  a  tax  to  make  future  pay- 
ments as  agreed  In  Its  contract  and  authorised 
by  law.  Kau  Claire  v.  Payson,  48  C.  C.  A.  608, 
100  Fed.  676. 

An  action  by  a  city  to  compel  a  water  com- 
pany authorized  by  ordinance  to  lay  Its  pipes  In 
;he  public  streets  to  comply  with  Its  covenants 
under  the  contract  contained  in  the  ordinance 
does  not  involve  the  company's  franchise.  Den- 
ver V.  Denver  Union  Water  Co.  26  Colo.  413,  68 
Pac.  394. 

k.  Colloferal  contractB. 

A  water  company  leasing  land  together  wltlt 
a  spring  situated  thereon  for  a  definite  term  un- 
der an  unconditional  promise  to  pay  rent  Is  lia- 
ble therefor  during  the  entire  term,  although  the 
water  becomes  polluted  and  useless  for  the  pur- 
pose intended,  and  this  whether  the  contract  be 
treated  as  a  lease  or  as  a  porchase  of  the  wa- 
ter privileges  for  such  term  :  na,  If  a  person  con- 
tracting to  do  a  prescribed  thing  wiahes  to  pro- 
tect himself  from  Inevitable  accident,  be  must 
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•do  Ki  by  ezpreu  agreement,  iooes  r.  Sifflog- 
fleld  WaterworkM  Co.  60  Ho.  App.  888. 

Where  a  company  owning  spring  of  water 
covenanted  wltb  a  water  company  to  take  from 
It  the  entire  supply  of  water  It  might  require 
for  certain  parpOMO,  and  that  It  would  not  sap- 
ply  any  piacea  wttb  water  from  ttssprlngawbldi 
the  water  company  waa  authorised  to  supply, 
it  Tiolates  the  agreement  by  afterwards  leasing 
«  portion  of  Its  premises  tbrongb  wblcb  Its  own 
«tream  of  water  runs,  and  from  which  the 
iegseea  supply  themselvea  wltb  water.  Hartle- 
pool Gaa  &  Water  Co.  West  Hartlepool  Har- 
■bor  ft  Blrer  Co.  12  L.  T.  N.  S.  866. 

Ad  agreement  of  a  city.  Id  a  eoatnict  with  a 
water  company,  to  pay  to  the  company's  bond- 
iboldera  the  money  due  or  to  become  due  for 
■hydrant  rentals,  or  as  macb  thereof  as  Is  necea- 
auT  to  pay  Interest  on  the  bonds,  SDd  the  slgn- 
4ng  on  behalf  of  the  cltf  at  •  certlOeate  to  that 
effect  on  the  back  of  the  bonds,  la  not  a  loan 
-of  the  city's  credit  In  violation  of  an  act  of  Con- 
in^eas  probtblting  such  act.  State  e»  rel.  Great 
Palls  Waterworks  t.  Great  Falls,  19  Mont.  518, 
•49  Fsc.  15. 

Wbere  a  city  In  a  valid  contract  for  the  sup- 
ply of  water,  and  to  pay  hydrant  rentals  and 
levy  and  collect  a  special  tax  therefor,  agreed 
to  pay  such  tax  direct  to  a  trustee  of  the  bond- 
holders Tindte  a  mortage  to  be  placed  on  the 
waterworks  plant,  such  last  agreement  was 
proper;  and,  after  the  completion  and  accept- 
ance of  the  plant  by  the  city,  the  rights  and  ob- 
ligations of  the  city,  water  company,  and  trus- 
tee became  flzed,  and  the  right  of  the  trustee  to 
-«Dforce  payment  of  the  tax  for  the  benefit  of 
the  bmdholders  wae  not  affected  by  another 
-clanse  In  the  contract  giving  the  city  the  option 
to  purchase  the  plant  within  a  certain  time, 
whether  valid,  or  whether  acted  on  or  not. 
<:aiterTllle  v.  Fidelity  Xmat  ft  Goaranty  Co. 
118  Fed.  882. 

A  contract  between  corporations  organised  to 
•distribute  and  furnish  water  to  consumers  In  a 
county  and  city,  one  of  whlcb  owns  a  supply  of 
water  and  a  pipe  line  ending  In  the  city  limits, 
■and  the  other  a  dlstrlbntlng  plant  within  the 
city,  for  co-operation  In  supplying  water  in  the 
city,  and  providing  a  method  (Kt  determining  the 
price  of  water.  Is  not  Id  violation  of  public  pol- 
icy as  a  comblaatlon  to  create  a  monopoly,  since 
the  California  Constitution  reservestomunlclpal 
corporations  the  power  of  regulating  water 
rat^  San  Diego  Water  Co.  t.  San  Diego  Flame 
■Co.  108  Cal.  649.  28  L.  B.  A.  889,  41  Pac.  495. 

Such  a  contract  Is  Dot  ultra  viret,  becanseone 
-officer  of  each  corporation  Is  appointed  a  trus- 
tee, and  they  together  given  general  charge  of 
the  operation  of  the  works,  and  of  keeping  the 
AceouDts  of  receipts  and  expenses,  with  a  lim- 
ited power  of  determining  what  shsll  be  charged 
to  the  account  of  operating  ezi>enses,  and  with 
-other  powers  and  duties  simply  executory  and 
such  as  could  not  be  discharged  by  any  board 
-of  directors  otherwise  than  throu^  an  agent. 
lUd. 

IT.  BiffhU  of  tiapttt/a'. 

The  taxpayer  baa  the  same  control  over  pro- 
'CeedlDgs  of  the  muDlcipallty  looking  to  the  pro- 
■enrement  of  a  water  supply  that  he  has  over 
■the  making  of  public  Improvements  generally. 

No  citizen  can  be  beard  to  contend  that  the 
laws  and  ordinance  under  wblch  a  municipal 
"Water  aupply  has  been  created  and  regulated 
.are  Invalid  because  his  Individual  and  personal 
views  have  not  been  formally  obtained  and  cou- 
-^Idered.  Parsons  v.  District  of  Columbia,  170 
U  S.  45,  42  L.  ed.  948,  IS  Sup.  Ct.  Rep.  521. 

Bat  a  taxpaylng  dtlxen  of  a  municipal  cor- 
poration may  eoJolD  the  making  of  an  Illegal 
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eontnct  bj  the  city  for  the  pundiaas  of  a  water- 
works plant.   AnstlD  v.  UcCall  (Tex.)  68  8.  W. 

791. 

A  taxpayer  may  malotaln  an  action  for  the 
cancelation  of  bonds  unlawfully  Issued  by  the 
municipal  corporation  to  raise  funds  for  a  mu- 
nicipal water  supply,  where  they  would  necessi- 
tate an  Increase  of  taxation,  and  subject  his 
property  to  liability  to  sale  for  failure  to  pay 
taxes  levied  against  him.  Nalle  v.  Austin 
(Tex.  Civ.  App.)  21  8.  W.  375. 

Taxpayers  can  maintain  an  action  to  enjoin 
the  misapplication  of  public  funds  by  municipal 
officials  nnder  a  contract  for  a  city  water  sup- 
ply on  the  gronnd  that  their  borden  of  taxatlOD 
will  thereby  be  wrongfully  increased.  Daven- 
port V.  Klelnschmldt,  6  Mont.  502,  13  Pac.  249. 

Citlscns  and  taxpayers  of  a  municipality  may 
maintain  an  action  to  enjoin  the  parehsse  at 
waterworks  by  the  city  council  where  they  may 
be  ultimately  liable  to  taxation  therefor,  be- 
cause, although  the  Income  of  the  works  Is 
made  a  special  fund  for  the  payment  of  iDterest 
and  creatloD  of  a  sinking  fund,  the  bondholders' 
remedy  Is  not  limited  to  such  fund.  Avery  t. 
Job,  25  Or.  512,  36  Pac.  293. 

A  resident  taxpayer  of  a  city  may  maintain 
an  action  to  have  declared  Invalid  a  contract 
wltb  the  city  for  the  construction  of  water- 
works and  to  prevent  action  thereunder,  and 
for  the  return  of  bonds  Improperly  Issued  by 
municipal  officers ;  and  a  demand  upon  the  ma- 
niclpal  authorities  to  bring  such  action  is  not 
a  necessary  condition  precedent  where  such  a 
demand  would  be  useless ;  nor  Is  such  taxpayer 
disqualllted  by  ulterior  motives.  Mock  v.  Santa 
Rosa,  126  Cal.  880,  58  Pac.  826. 

A  taxpayer  can  malDtalD  an  action  to  enjoin 
a  municipal  corporation  from  Issuing  and  sell- 
ing Us  bonds  for  tbe  erection  of  waterworks, 
where  the  proceedings  therefor  are  unauthorized 
and  void  either  from  tbe  want  of  power  or  from 
Its  unlawful  exercise:  and  It  Is  not  necessary 
to  wait  until  the  fund  is  actually  raised  ready 
for  expenditure  before  Instituting  suit.  If  the 
proceedings  will  result  In  a  misapplication  of 
the  public  money,  they  may  be  arrested  by  In- 
junction at  any  stage  before  consummation.  Rly- 
ria  Gas  ft  Water  Co.  v.  Elyria.  57  Ohio  8t.  374. 
49  N.  E.  335. 

A  taxpayer  may  maintain  a  salt  to  restralD  a 
municipal  corporation  from  Illegally  expending 
money  In  the  construction  of  waterworks,  where 
her  Interest  In  the  subject-matter  of  tbe  suit  ex- 
ceeds SIOO.  and  is  tbna  sufficient  to  confer  Juris- 
diction upon  the  court.  Savldge  v.  Spring  Lake, 
112  Miirh.  91,  70  N.  W.  425. 

The  failure  of  a  taxpayer  to  object  to  Illegal 
expenditures  of  money  by  the  common  council 
does  not  deprive  her  of  the  right  to  maintain 
a  suit  to  restrain  an  Illegal  expendltare  for  the 
construction  of  waterworks.  Jbtd. 

A  taxpayer  cannot  maintain  a  suit  against  a 
city  authorised  to  construct  waterworks  to  en- 
join It  from  BO  doing  and  Incurring  a  bonded 
indebtedness  therefor  on  tbe  ground  of  Increased 
taxation,  or  although  It  would  thereby  violate 
contract  rights  of  an  existing  water  company 
which  aione  can  complain  of  such  action.  Moore 
V.  Walla  Walla.  60  Fed.  961. 

A  taxpayer  and  water  user  has  tbe  right  to 
cnjolo  the  mayor  and  council  from  passing  an 
ord[nanr<e  postponing  the  city's  right  to  pur- 
chase at  an  appraised  valuation  the  plant  of  a 
waterworks  company  furnishing  It  water  nnder 
an  exclusive  fraacblse ;  snch  an  ordinance  ma- 
terially sfTectlng  the  Interests  of  citizens,  and 
being  a  violation  of  statute.  Poppleton  v. 
Moores.  62  Neb.  851,  88  N.  W.  128,  and  93  N. 
W.  747. 

A  taxpayer  cannot  maintain  a  suit  to  set 
aside  a  city's  water-supply  contract  although  it 
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Ib  Told  for  granting  a  monopoiy,  nnlesa  he 
BhowB  Injur;  to  hImMlf  ai  a  taxpayer, — as,  tbat 
he  Is  thereby  compelled  to  get  water  from  the 
grantee,  or  Is  prevented  from  getting  It  on  bet- 
ter terms.  Altgeit  Y.  Snn  ADtonio,  81  Tex.  436, 
18  L.  R.  A.  3S3,  17  8.  W.  75. 

An  Injunction  to  restrain  the  execution  of  a 
contract  for  water  supply  will  not  be  granted 
at  the  suit  of  a  taxpayer  who  falls  to  show  that 
there  Is  any  Immlaent  danger  of  his  rights  being 
violated,  or  that  the  contract  Is  a  wasteful  one. 
Keator  v.  Dalton.  28  Misc.  692,  62  N.  Y.  Snpp. 
878. 

A  private  citizen  and  elector  of  a  town  cannot 
restrain  the  person  with  whom  the  town  has  a 
contract  for  water  supply  from  polluting  the 
water,  where  ihe  plaintiff  does  not  show  any 
special  damage  to  himself,  and  does  not  even 
show  that  he  la  a  user  of  the  water  supplied. 
Busworth  v.  Norman,  14  R.  1.  S21. 

Courts  of  equity  will  not  restrain  municipal 
governments  In  the  exercise  of  their  functions 
from  an  act  that  Is  even  ultra  viret,  unless  the 
complainant  shows  the  act  to  be  an  Injury  to 
him  or  his  property,  and  one  against  which  be 
has  no  adequate  protection.  Hence,  where  a 
resident  of  a  city  seeks  to  enjoin  the  perform- 
ance by  It  of  an  Illegal  contract  to  furnish  wa- 
ter, by  means  of  Its  waterworks,  to  a  gin  com- 
pany outside  the  city,  an  allegation  In  the  peti- 
tion that  such  furnishing  of  the  water  dimin- 
ishes the  protection  of  plaintiff's  property 
against  fire,  and  that  the  pressure  when  the 
water  tank  Is  full  is  scarcely  sufficient  to  afford 
fire  protection.  Is  not  sufficient  to  show  a  cause 
of  action,  it  being  nowhere  averred  that  the 
tank  Is  not,  or  cannot  be,  kept  full  when  the 
gin  company  Is  being  furnished  with  water. 
Wood  V.  Victoria,  18  Tex.  Civ.  App.  673,  46  S. 
W.  284. 

Equity  win  not  enjoin  the  threatened  execu- 
tion of  a  resolntlon  of  a  common  council  looking 
toward  the  letting  of  a  contract  for  a  municipal 
water  supply  at  the  suit  of  the  taxpayer  before 
anything  has  been  done  under  It  wblch  will  In- 
jure the  taxpayer,  redrick  v.  Rlpon,  73  Wis. 
622,  S  L.  R.  A.  269,  41  N.  W.  705. 

A  private  dtlzen  and  elector  In  a  town  has 
no  right  to  restrain  tbe  cutting  of  ice  on  a  res- 
ervoir owned  by  a  person  with  whom  the  town 
hns  a  contract  to  be  furnished  with  water,  on 
the  ground  that  such  contract,  made  under  a 
irtate  statute,  does  not  authorize  the  cutting  of 
Ice.  as  the  complainant  In  such  a  case  cannot  be 
regarded  as  a  party  to  the  contract.  Bosworth 
V.  Norman,  14  R.  I.  521. 

It  Is  Immaterial  to  one  liable  for  tbe  expense 
of  constructing  a  water  main  that  the  pipe  was 
old,  second-hand,  and  bad,  since  the  costs  and 
repair  or  substitution  would  not  fall  on  him, 
but  on  the  city.  Swsin  v.  Philadelphia  (Pa.) 
22  W.  N.  C.  120,  13  Atl.  545. 

The  execution  of  a  contract  for  water  supply 
win  not  be  enjoined  at  the  suit  of  a  taxpayer 
OD  the  ground  that  it  Is  the  result  of  a  fraudu- 
lent political  combination,  where  such  fact  Is 
averred  on  Infonnatloo  and  belief  unsupported 
by  any  Rtatement  of  the  sources  of  the  Informa- 
tion or  of  tbe  grounds  of  the  belief.  Keator  v. 
Dalton.  29  Misc.  002.  62  N.  Y,  Snpp.  878. 

An  Injunction  will  not  be  granted  at  the  In- 
grance  of  citizens  and  taxpayers  to  restrain  a 
i-lty  from  paying,  and  a  water  company  from 
collecting,  the  amount  due  for  water  already 
supplied  and  consumed,  whether  tbe  contract 
between  the  city  and  such  company  for  the  full 
period  contemplated  thereby  was  valid  and  bind- 
ing upon  the  city  or  not.  Dawson  Waterworks 
Co.  V.  Carver,  95  Ga.  565,  20  S.  E.  502. 

A  taxpayer  cannot.  In  an  action  brought  un- 
der Laws  1892,  chap.  301,  compel  restitution 
of  an  amount  paid  under  a  Judgment  confessed 
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by  the  city  in  tettlement  of  a  claim  of  a  water 
■wmpany,  unless  waste  or  Injury  to  the  publle- 
fund  Is  shown,  In  that  the  city  was  not  JnsUr 
Indebted  to  tbe  water  company  in  the  amount 
of  tbe  Judgment.  Bush  v.  Coler,  60  App.  DlT. 
56,  68  N.  Y.  Sopp.  770. 

A  taxpayer  may  not  properly  raise  the  ques- 
tion In  a  suit  against  the  city  that  the  city  has- 
uo  authority  to  grant  a  foreign  corporation  the 
exclusive  right  to  construct  waterworks  In  tbe- 
clty.  Such  question  can  be  raised  only  In  a 
conflict  between  the  waterworks  company  an<I 
some  person  or  corporation  also  claiming  the 
right  from  the  city  to  construct  and  operate 
waterworks.  Dodge  v.  Conncil  Bluffs,  57  loTO, 
560,  10  N.  W.  886. 

Cltlzemj  of  a  town  have  an  Interest  In  th* 
matter  In  litigation  of  such  a  direct  and  Imme- 
diate character  as  to  entitle  them  to  intervene, 
under  tbe  Code,  for  the  purpose  of  contesting 
the  exclusive  privilege  asserted  by  a  water  com- 
pany to  furnish  the  town  and  Its  Inhabitants- 
with  water,  In  an  action  by  which  snch  water 
company  seeks  to  enjoin  another  water  com- 
pany from  fumtsblng  the  Inhabitants  of  tbe- 
town  with  water  on  the  ground  of  such  exeln- 
slve  privilege.  Wood  v.  Denver  City  Waters 
works  Co.  20  Colo.  253,  38  Pac.  238. 

V.  Ote  of  hiffhwajta. 

a.  Rtght  of  pw&Ho  to  use. 

The  laying  of  pipes  for  tbe  distribution  or 
water  through  the  territory  ot  a  municipal  cor- 
poration Is  one  of  the  uses  contemplated  by  the 
dedication  or  condemnation  of  land  for  a  city 
ptreet,  so  that  they  may  be  laid  without  the 
consent  of,  or  compensation  to,  the  abutting- 
owner.  The  rule  Is  not  tbe  same,  however, 
with  respect  to  common  highways.  They  are 
not  regarded  as  having  been  charged  with  snch 
use,  and  tbe  right  to  lay  pipes  in  tbem  must  be- 
acquired  from  the  owner. 

A  municipal  corporation  has  tbe  right  to  have- 
water  pipes  sunk  In  the  streets,  and  to  give  per- 
mission to  a  water  company  for  tbe  sinking 
thereof.    Peoria  v.  Walker,  47  III.  App.  182. 

A  municipal  corporation  having  the  power  of 
exclusive  control  over  Its  streets,  and  the  power 
to  supply  or  authorise  its  Inhabitants  to  be  sup- 
plied with  water,  may  pass  an  ordinance  grant- 
ing to  a  contractor  the  right  of  way  In  nil  Its 
streets  and  alleys  for  the  laying  of  water  pipes 
therefor.  Such  use  of  the  streets  being  one  of 
the  public  objects  for  which  they  are  held,  anci' 
being  necessary  to  the  construction  of  water- 
works, the  power  to  contract  for  tbe  construc- 
tion of  tbe  latter  Includes,  as  a  necessary  In- 
cident, tbe  power  to  contract  for  the  use  of  the 
streets  for  that  purpose.  Qunlcy  v.  Bull,  10«' 
III.  337. 

The  authority  vested  by  statute  In  the  bonrd" 
of  trustees  of  an  Incorporated  village  to  coa- 
ti-act  for  the  delivery  of  water  throng  hy- 
drants or  otherwise  for  the  extlngalsbment  of 
fires  and  for  sanitary  and  other  public  purposes, 
empowers  them  to  grant  to  Indivldnala  the  priv- 
ilege of  installing  a  water  system  In  the  streets 
nnd  using  existing  hydrants,  on  condition  that 
they,  with  others  to  be  erected,  shall  be  con- 
uected  with  such  water  system ;  which  grant 
further  provides  for  tbe  payment  by  tbe  village- 
to  tbe  company  of  a  specified  sum  annually. 
RoUvar  V.  Bolivar  Water  Co.  62  App.  Dlv.  484, 
70  N.  Y.  Snpp.  750. 

An  abutting  owner  Is  not  entitled  to  damages- 
for  the  laying  by  a  city  of  water  pipes  In  a 
street  of  wblcb  It  owns  the  fee.  Re  Newton, 
42  N.  Y.  8.  B.  952,  16  N.  Y,  Supp.  960. 

The  laying  of  water  mains  In  a  city  street  t» 
supply  the  inhsbltants  of  the  city  with  water 
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does  not  impoae  an  additional  burden  so  as  to 
entitle  abutting  ownera  to  extra  compensa- 
tloD.  CroDke  t.  Flatbash  Waterworka  Co.  20 
Hun,  245. 

A  dty  may,  without  the  conwnt  of  the  dedi- 
cators, permit  a  waterworks  company  fumlab- 
ing  the  municipal  water  mpply  to  place  Its 
pipes  under  land  dedicated  for  public  streets  by 
■a  map  and  plat  duly  acknowledged,  certified, 
filed,  and  recorded.  In  accordance  with  a  stat- 
ute providing  for  the  dedication  of  land  for  pub- 
lic purposes,  and  declaring  that  the  fee  shall 
vest  on  compliance  therewith,  although  by  a 
note  on  the  map  and  plat  the  dedicators  at- 
tempted to  limit  the  dedication  to  a  simple 
-easement  or  right  to  travel,  and  to  reserve  all 
ether  rigbtb  and  privileges,  aa  such  reservation, 
being  contrary  to  the  terms  of  the  statute,  is 
Inoperative  and  void  as  against  public  policy. 
Wood  t.  National  Waterworka  Co.  88  Kan.  590, 
7  Fac.  SaS. 

Water  pipes  laid  In  the  streets  of  an  unincor- 
porated village  for  the  purpose  of  supplying 
the  Inhabitants  with  water  and  affording  fire 
protection  do  not  Impose  an  additional  burden 
-«a  the  fee ;  nor  Is  the  owner  entitled  to  main- 
tain ejectment  for  their  removal.  WItcher  t. 
Holland  Waterworks  Co.  06  Hun,  «19,  20  N.  7. 
Supp.  560. 

The  laying  of  water  pipes  In  the  streets  of  an 
unincorporated  village  by  a  stock  company  oc- 
sanised  for  the  purpose  of  supplying  water  la 
for  a  public  use  or  purpose,  although  no  con- 
tract baa  been  made  with  the  municipality  to 
supply  It  with  wate^.  Ibtd. 

The  ownera  of  the  soil  of  a  turnpike,  an 
-easement  for  which  for  that  purpose  belongs  to 
a  tnmplke  company,  can  recover  damages  from 
A  water  company  for  digging  np  such  turnpike 
for  the  purpose  of  laying  ita  pipes  therein,  not- 
withstanding the  work  was  done  under  an  au- 
thority conferred  upon  It  by  such  turnpike  com- 
pany, which  authority  Is  void  because  It  was  an 
attempt  to  confer  on  another  a  right  not  exist- 
ing In  itself;  and  sach  owners  cannot  be  com- 
pelled to  look  to  the  tunplke  company  for  the 
•damages  thus  done.  Covington  Reservoir  v. 
Hopp,  12  Ey.  L.  Rep.  140. 

The  court  will  not  confine  the  owner  of  the 
soil  of  a  highway  to  hla  action  at  law  against 
■a  water  company  constmcttng  pipes  In  the  high- 
way without  his  consent,  on  the  ground  that 
the  pipes  have  already  been  laid,  and  that  the 
Injunction,  If  Issued,  must  be  mandatory  In  Its 
«ffect.  Goodson  v.  Richardson,  L.  R.  9  Ch.  22], 
43  L.  J.  Ch.  N.  8.  790,  80  I*  T.  N.  S.  142,  22 
Week.  Rep.  337. 

Where  water  pipes  arc  laid  In  a  highway  with- 
out the  consent  of  the  owner,  the  court  will 
Srant  an  Injunction  mandatory  In  effect  which 
restrains  the  continuance  of  the  pipes.  Ibid. 

While  not  distinctly  a  measure  of  damages,  In 
a  proceeding  for  damages  from  the  construction 
of  a  water  conduit  In  the  highway,  It  is  proper 
for  the  Jury  to  consider  the  possible  future  leak- 
ing or  breaking  of  the  pipe  aa  an  element  of  de- 
preciation, as  it  Is  such  an  element,  and  yet 
cannot  be  recovered  In  any  other  proceeding. 
Darlington  v.  Allegheny  City,  28  Plttsb.  L.  J. 
N.  8.  381. 

The  right  of  the  owners  of  land  abutting  a 
lilghway  to  compensation  for  the  laying  of  wa- 
ter pipes  therein  by  a  municipal  corporation  for 
its  water  supply,  being  one  to  be  tried  on  ap- 
peal  in  the  condemnation  proceedings,  cannot 
be  determined  In  a  suit  for  Injunction.  Bass  v. 
.Ft.  Wayne,  121  Ind.  389,  23  N.  E.  259. 

Under  a  power  to  lay  Its  pipes  tn  any  high- 
way, a  pablle  water  supply  company  may  enter 
upon  a  turnpike  road  to  lay  Its  pipes  upon  filing 
a  bond  to  secure  damages,  the  turnpike  franchise 
oot  belnt;  Injured  beyond  a  temporary  Inconven- 
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lence.  FhlUdelpbla,  B.  &  B.  H.  Turap.  Co.  t. 
Bryn  Mawr  Water  Co.  IG  Montg.  Co.  L.  Rep. 

115. 

An  Injnnetlon  will  not  be  granted  at  the  aolt 
of  a  tnmplke  company  to  restrain  the  laying 
of  water  pipes  In  the  highway  for  the  purpose 
of  municipal  water  supply  by  consent  of  the 
abutting  ownera,  where  such  company  has 
merely  an  easement  therein  for  highway  pur- 
poses, and  does  not  own  the  fee,  the  location 
thereof  Is  such  as  not  to  Interfere  with  travel 
on  or  the  drainage  of  the  Improved  part  of  the 
roadway,  and  the  work  will  occasion  only  a 
temporary  diaturbance  of  the  surface  of  aucb 
I'oadwaj'.  Spring  Grove  Ave.  Co.  v.  St.  Bernard, 
1  Ohio  N.  P.  85. 

A  water  company  Is  not  liable  to  the  owner 
of  abutting  property  when  It  haa  laid  Its  pipes 
under  the  sidewalk  under  a  llcenae  from  the 
municipal  corporation,  and  thereby  prevents  him 
from  building  steps,  doors,  etc.,  to  the  front  of 
hla  basement.  In  exercise  of  bis  qaallfled  or  per- 
missive interest  In  soil  under  the  footwalk  by 
virtue  of  the  ordinances.  Provost  v.  New  Ches- 
ter Woter  Co.  162  Ta.  275,  29  Atl.  914. 

The  erection  by  a  municipal  corporation  of  a 
water  tank  In  the  center  of  a  street,  and  the 
erection  and  operation  of  a  steam  engine  In  con- 
nection therewith,  for  the  purpose  of  supplying 
the  city  and  the  residents  thereof  with  water, 
ore  not  one  of  the  uses  of  a  street,  as  such,  for 
which  the  ground  may  be  appropriately  used 
under  a  dedication  thereof  as  a  street ;  and  the 
owner  of  an  abutting  lot  may  recover  for  the  In- 
Jury  his  property  has  sustained  thereby.  Mor- 
rison V.  Ulnkson,  87  III.  5S7,  29  Am.  Rep.  77. 

A  city  has  no  right  to  erect  a  atandplpc,  used 
In  connection  with  Its  waterworks  system.  In 
one  of  the  public  streets,  although  such  street 
belongs  to  It  In  fee  simple.  Bsrrowa  t.  Syca- 
more, 150  111.  S88,  25  L.  R.  A.  535,  87  N.  E. 
1006,  Reversing  49  III.  App.  590. 

The  owner  of  land  may  recover  from  a  city 
for  Injury  to  his  property  by  nn  obatrnctlon  to 
the  light  thereof  caused  by  the  unlawful  erec- 
tion by  It  of  a  standplpe  In  a  public  street. 
Ibid. 

But  he  cannot  recover  for  Injury  thereto  from 
the  erection  by  a  municipal  corporation  of  a 
standplpe  In  the  street  near  his  premises,  uolesa 
be  shows  special  damages  In  excess  of  those  sus- 
tained by  the  public  generally,  although  the 
placing  of  such  standplpe  at  that  place  was  an 
unlawful  use  of  the  street.  Ibid. 

Mere  apprehension  that  a  standplpe  erected 
by  a  city  In  connection  with  its  waterworks 
will,  by  falling,  or  being  blown  down,  or  by 
bursting,  destroy  or  damage  an  owner's  property. 
Is  not  such  a  showing  of  special  damages  as  will 
entitle  such  owner  to  recover  from  the  city  for 
the  unlawful  placing  of  such  standplpe  In  the 
public  street.  Ibid. 

An  abutting  owner  with  the  fee  of  a  highway, 
subject  to  the  public  easement,  cannot  com- 
plain of  an  officially  constructed  cistern  in  the 
road  to  be  used  for  street  sprlnkliag,  extin- 
guishing fires,  and  other  public  purposes.  West 
T.  Bancroft,  32  Vt.  367. 

b.  Right  of  water  compani/. 

The  rights  of  a  water  company  in  a  street 
depend  upon  the  terms  of  Its  grant,  it  has 
no  right,  wittaont  authority  from  the  legislature, 
cither  directly  or  indirectly  through  the  munic- 
ipality, to  enter  upon  nnd  occupy  the  streets. 

The  right  to  dig  up  a  street  for  the  purpose 
of  laying  water  pipes  Is  a  franchise  that  can 
only  be  grunted  by  the  legislature,  or  by  a  mu- 
nicipality under  legislative  authwlty.  Wheat 
V.  Alexandria,  88  Va.  742.  14  8.  E.  672 ;  State 
e!P  rel.  Atty.  Gen.  v.  Portage  City  Water  Co. 
107  Wis.  441,  83  N.  W.  697. 
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A  water  company  may  be  tathorlied  by  th* 
legislature  to  lay  Its  plpee  In  a  municipal  blgh- 
way  without  tbe  consent  of  the  local  authorities. 
Forty  Fort  y.  Forty  Fort  Water  Co.  9  Eulp, 
241. 

The  legislature  may  grant  a  water  company 
the  right  to  lay  pipes  In  the  streets  of  ttae  Til- 
lage which  are  necessary  for  its  ase  In  furnlsh- 
iDfC  a  water  supply  to  an  adjoining  village.  Cor 
which  purpose  It  la  organised.  Pelbam  Manor 
T.  New  Rochelle  Water  Co.  148  N.  Y.  &32,  38 
N.  K.  711,  AfflrmlDg  67  Run,  9^  21  N.  T.  Bnpp. 
1110. 

A  municipal  water  corporation  formed  under 
the  New  Jersey  act  of  1878  does  not  derive  its 
right  to  lay  Its  pipes  in  public  ways  from  the 
muDlclpallty  where  It  Is  located,  but  from  that 
statute ;  and  the  munlciffal  corporation  can  only 
prerent  an  nnneennary  <rt>8traeti(m  of  public 
travel  in  the  use  of  the  franchise.  Atlantic 
City  Waterworks  Co.  v.  Consumers  Water  Co. 
44  N.  J.  Eg.  427.  15  Atl.  B81. 

It  Is  quite  customary,  howerer.  Cor  the  legis- 
lature to  require  the  consent  of  the  munlclpaltty 
to  the  laying  of  pipes  in  Its  streets. 

And  where  the  consent  of  a  municipal  cor- 
poration to  the  use  of  its  streets  for  the  laying 
of  pipes  for  a  municipal  water  supply  Is  re- 
qntred  by  statute,  It  may  maintain  a  suit  to 
«ijoln  the  laying  of  pipes  without  Its  con- 
■ent.  Franklin  Twp.  v.  Nutley  Water  Co.  5S  N. 
J.  Eq.  601,  32  Atl.  381. 

A  water  company  is  not  entitled  to  tear  up 
the  streets  of  a  village  and  install  Its  water 
system  nithout  any  authority  or  grant  from  the 
village.  Bolivar  v.  Bolivar  Water  Co.  62  App. 
DlT.  484,  70  N.  Y.  Supp.  7S0. 

But  a  city  cannot  require  a  water  company 
first  to  obtain  Its  consent  before  laying  down 
pipes  Id  the  public  streets,  when,  under  Its 
charter,  such  water  company  la  authorised  to 
lay  Its  pipes  under  any  highway,  street,  or  wharf, 
provided  tbe  same  is  done  In  a  proper  manner 
so  as  not  to  obstruct  travel  unnecessarily,  and 
such  street  or  highway  Is  restored  to  as  good  o 
condition  ss  t>efore, — especially  where  siicb  com- 
pany has  exercised  such  right,  and  the  same 
has  been  ncqulesced  in  by  sucb  city  for  a  period 
of  thirty  years.  Louisville  v.  Louisville  Water 
Co.  105  Ky.  754.  48  8.  W.  766. 

A  statute  providing  that  the  board  of  public 
works  shall  have  exclusive  control  over  tbe  con- 
struction, Improvement,  and  use  of  all  streets, 
dtc,  does  not  repeal  by  Implication  a  charter 
granted  a  water  company  many  years  previous, 
allowing  It  to  lay  Its  mains  in  the  public 
streets  of  the  city,  without  expressly  providing 
that  the  consent  of  the  proper  city  authorities 
be  first  obtained.  Jbid. 

A  constitutional  provision  that  no  water  com- 
pany shall  be  permitted  to  lay  its  pipes  along 
tbe  public  streets  of  a  municipality  without 
first  obtaining  the  consent  of  the  proper  city 
anthorltles:  but  that,  when  charters  bad  been 
previously  granted  conferring  such  rights,  and 
work  in  good  faith  had  twen  begun  thereunder, 
the  section  should  not  apply, — does  not  repeal 
a  charter  '.ranted  a  water  company  many  years 
before,  n'  owing  It  to  lay  Its  mains  In  tbe  streets 
oC  ■  f.^y  without  expressly  providing  that  It . 
must  first  obtain  tbe  permission  of  the  proper 
city  authorities.  Ihid. 

When  a  municipal  corporation  baa  authority 
either  to  construct  n  waterworks  system,  or  to 
contract  with  a  private  corporation  for  a  water 
supply,  and  then  lawfully  joins  a  private  cor- 
poration in  the  business  by  tbe  purchase  of 
stock  and  bavlnc  a  fixed  representation  la  the 
directorate,  the  municipal  corporation  has  "con- 
structed" its  waterworks  within  tbe  meaning 
of  a  law  requIrlDg  s  subsequently  chartered 
water  company  first  to  obtain  municipal  consent 
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to  lay  its  pipes  In  the  streets  of  a  muDlclpallty- 
whleb  bad  already  constructed  a  waterworkK 

system,  the  Intent  of  the  law  being  to  protect 
municipal  investments.  Carlisle  Glaa  ft  Water- 
Co.  V.  Carlisle  Waier  Co.  182  Pa.  17,  3T  Atl. 
821. 

Under  a  statute  enacting  that  a  water  com- 
pany may  open  up  streets  wltbin  its  district 
for  the  purpose  of  laying  pipes,  conduits,  ancT 
other  works  necessary  for  supplying  water  t<y 
the  inhabitants  of  the  district,  after  which  the- 
pavemenl  must  be  filled  In  and  made  good,  thS' 
water  company  may  place  stop  valves  coverea^. 
with  guard  ttoxes  on  tbe  surface  of  tbe  gronndt 
as  the  existence  of  sucb  appliance  is  not  incon- 
sistent with  a  substantial  reinstatement  oi  the 
street  to  Its  former  condition.  East  London 
Waterworks  Co.  v.  St.  Matthew,  56  J.  L.  Q.  B.. 
N.  8.  571.  L.  R.  17  Q.  B.  Dlv.  47S,  64  L.  T.  N. 
3.  010,  86  Week.  Rep.  87. 

A  mineral-spring  company  will  be  restrained^ 
by  Injunction  from  laying  pipes  through  tbe 
streets  oC  a  village  for  the  purpose  of  conduct- 
ing spring  wators  to  a  city  under  an  ordinance- 
granting  it  the  power  to  lay  pipes  therein  tor- 
that  purpose,  where  such  ordinance  was  effectu- 
ally reconsidered,  either  before  it  took  effect  or 
thereafter,  in  accordance  with  the  by-laws,  an^ 
before  the  company  bed  accepted  the  ordinance- 
and  made  expenditures  on  the  faitb  of  It.  Wau- 
kesha Bygela  Mineral  Spring  Co.  v.  Waukesha^ 
83  Wis.  475,  63  N.  W.  675. 

The  right  of  a  water  company  to  occupy  the- 
streets  of  a  ci^,  under  Rev.  Stat  1895,  art.  705, 
Is  derived  from  tbe  consent  of  the  city,  and  not- 
from  the  state,  so  that  the  city  can  revoke  It  for 
snffldent  cause.  Palestine  Water  A  P.  Co.  t> 
Palestine.  91  Tex.  640.  40  L.  R.  A.  »>4.  44 
W.  814,  Afflrailng  (Tex.  Civ.  App.)  41  8. 
669. 

TmpotUion  of  condttUnu  by  mwMcfpolttir. 

Municipal  regulations  on  the  laying  of  water 
mains  in  Its  streets  do  not  spply  to  a  water- 
corporation  BO  far  as  inconsistent  with  the  es- 
sential rlgbts  conferred  by  tbe  company's  char- 
ter. Wheat  V.  Alexandria,  88  Va.  742,  14  8. 
E.  672. 

A  municipal  corporation  may  require  a  water- 
corporation  to  take  out  a  permit,  paying  a  rea- 
sonable fee  therefor,  which  Issues  as  a  matter 
of  course,  to  tear  up  a  pavement  for  repairing. 
Its  mains,  although  the  water  company  was  not 
required  to  obtain  such  consent  under  its  char- 
ter, or  had  entered  upon  and  was  In  the  lawful 
use  of  the  streets  prior  to  the  Incorporation  or 
the  municipal  corporation.  Landsdowne 
Springfield  Water  Co.  16  Pa.  Super.  Ct.  490.  * 

A  vBtat  corporation  must  conform  to  a  rea- 
sonable municipal  regulation  requiring  payment 
of  a  fee  of  fS  for  a  permit  to  make  an  excava- 
tion In  a  street,  such  permit  only  to  Issue  on 
filing  n  surety  bond  that  It  will  be  refilled  and* 
left  Id  as  good  condition  as  before,  within  ten 
days  of  opening,  each  permit  to  cover  only  300- 
feet  of  excavation.  Springfield  Water  Co.  v. 
Darby.  109  I*a.  400.  40  Atl.  275. 

Under  an  act  authorising  a  city  to  regulate- 
or  prohibit  tbe  excavating  or  opening  of  the  city 
streets  for  public  or  private  purposes,  and  to 
regulate  tbe  laying  of  gas  pipes,  water  pipes,  or 
drains,  tbe  control  given  the  municipality  over 
tbe  laying  of  water  pipes  by  a  company  holding 
an  earlier  charter  which  authorized  It  to  open 
the  ground  In  any  street  of  the  city  for  the- 
purpose  of  laying  and  repairing  its  water  ptpes- 
1<<  one  of  regulation  merely,  and,  while  the  city 
may  require  tbe  payment  of  a  reasonable  license 
fee  for  permission  to  open  a  afreet,  such  fee- 
must  not  be  greater  thsn  the  cost  of  Issulnr 
tbe  license,  and  cannot  be  based  upMi  th» 
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lensth  of  pipe  or  the  nature  of  the  stmt  ai 
a  paved  or  unpared  street    New  Haveo  t.  New 

Haven  Water  Co.  44  Oodd.  105. 

Where  tbe  statute  under  wblch  a  water  com- 
pany was  incorparated  required,  flrst,  coosent  to 
its  Incorporation  from  tbe  town  It  purposed  to 
supply,  aud.  second,  like  consent  to  tbe  laying 
of  Its  pipes  In  tbe  public  streeta,  which  It  waa 
with  Buch  consent  entitled  to  do  free  from  all 
charge, — a  preliminary  Injanctlon  against  lay- 
ing the  pipes  without  ancb  consent  will  be  de- 
nied, when  It  is  made  to  appear  that  consent 
was  withheld  until  the  company  paid  for  tbe 
privilege.  Saddle  River  Twp.  v.  Oarlleld  Water 
Co.  (N.  J.  Kq.)  32  Atl.  978. 

A  municipal  corporation  has  no  power,  under 
its  police  powers  over  roads,  to  enact  that  an  in- 
corporated water  company  shall  be  annually  li- 
censed and  registered  and  pay  to  the  city  for 
police  purposes  a  specified  amount  without  re- 
gard to  the  amount  or  character  of  its  use  of  the 
streets,  or  Its  proportionate  share  of  the  burden 
which  such  use  casts  on  the  city.  Wllkes-Barre 
V.  Crystal  Spring  Water  Co.  7  Eulp,  81. 

A  water  company  will  not  be  restrained  from 
laying  its  water  mains  on  the  east  side  of  a 
street  because  of  noncompliance  with  a  munici- 
pal ordinance  passed  after  tbe  work  was  lawful- 
ly commenced,  reqolrlng  It  to  be  laid  on  the 
other  aide,  when  It  appears  that  there  l8  no  ur- 
gent reason  why  the  main  sbould  not  be  laid  on 
the  west  side  In  preference  to  the  other.  Forty 
Fort  V.  Forty  Fort  Water  Co.  9  Kulp.  241. 

Continuing  to  lay  water  pipes  In  a  street  un- 
der legislative  authority  after  tbe  municipal 
corporation  enacts  reastmable  police  r^rnlations 
relative  thereto,  without  knowledge  ot  the  pen- 
dency of  the  ordinance,  and  neglect  to  apply  a 
second  time  for  a  permit  for  which  the  council 
had  exacted  a  clearly  unwarranted  concession, 
doee  not  constitute  an  Irreparable  Injury,  or  en- 
title tbe  municipal  corporation  to  apecifie  re- 
lief, tbe  ordinance  Itself  providing  for  a  penalty 
by  fine.  Ibid. 

Where  a  muulclpality  under  legislative  author- 
ity baa  designated  the  place  and  street  where 
the  water  company  may  erect  and  maintain  a 
hydrant,  tbe  burden  is  upon  the  company  of 
showing  that  tbe  hydrant  la  in  tbe  place  desig- 
nated. In  case  it  Is  found  to  be  a  dangerous  ob- 
struction to  lawful  travel  in  the  street.  Bean 
V.  Maine  Water  Co.  92  Me.  469,  4S  Atl.  22. 

Neither  a  grant  by  a  municipal  corporation 
to  an  individual  of  tbe  right  to  construct  water- 
works and  to  lay  down  water  pipes  in  the 
streets  for  the  supply  of  water  to  it  and  its 
Inhabitants  for  a  term  of  years,  nor  an  Injunc- 
tion restraining  it  from  preventing  sucb  Individ- 
ual from  laying  the  pipes  In  the  street  in  the 
manner  aa  granted,  will  Interfere  with  the  police 
power  of  such  municipality  over  Its  streets,  so 
aa  to  prevent  it  from  making  rc.isonsble  regu- 
lations ai  to  tbe  manner  of  making  use  of  tbe 
right  of  way.    Qutncy  v.  Bull,  106  III.  337. 

Municipal  interference  vsith  pipea. 

A  water  company  which  bas  laid  its  pipes  Id 

the  streets  of  a  city,  under  its  authority.  In  the 
place  and  manner  directed  by  the  city,  does  not 
acquire  such  a  vested  property  right  to  an  undis- 
turbed possession  of  the  location  as  will  render 
tbe  city  liable  for  so  constructing  a  sewer  in  tbe 
interest  of  public  health  ao  to  Interfere  with  and 
compel  the  relaying  of  tbe  water  pipes,  where 
tbe  conduct  of  the  city  Is  not  unreasonable  or 
malicious.  National  Waterworks  Co.  v.  Kan- 
sas. 28  Fed.  921. 

The  municipal  corporation  may  require  a  wa- 
ter company  to  lower  Its  pipes  when  reasonably 
necessnry  to  accommodate  a  proposed  sewer, 
61  L.  R.  A. 


when  the  right  of  a  water  company  to  use  the 
highways  is  subject  to  sucb  regulations  as  the 
municipal  corporation  may  adopt  In  regard  to 
grades  or  for  tbe  protection  and  convenience  of 
public  travel  over  the  same,  the  water  company 
having  laid  Its  pipe  at  the  existing  depth  with 
tbe  knowledge  and  consent  ot  the  municipality. 
Bryn  Uawr  Water  Co.  v.  Lower  Merlon  Twp.  1& 
Pa.  Co.  Ct.  527. 

A  water  company  having  a  franchise  to  lay 
its  pipes  through  tbe  streets  of  a  city  "In  sucb 
manner  as  not  to  obstruct  or  Impede  travel 
thereon"  has  no  remedy  for  loss  sustained  by 
reason  of  proper  aud  suitable  repairs  made  to 
snld  road  by  tbe  city,  the  effect  of  which  la  to 
expose  the  pipes  to  frost.  Rockland  Water  Co. 
V.  Rockland,  83  Me.  2«7,  22  Atl.  166. 

A  water  company  aatborized  by  the  legis- 
lature to  use  tbe  aoll  under  tbe  public  hlgbwaya 
for  the  construction  ot  their  worics,  having  laid 
their  pipes  across  the  streets  of  a  city,  will  be- 
compelled  to  lower  them  to  conform  to  a  new 
grade  established  by  tbe  municipal  authorities. 
Jersey  City  Water  Comrs.  v.  Hudson,  18  N.  J. 
Eq.  420. 

A  water  company  which  exercises  the  fran- 
cblae  of  laying  Its  pipes  In  a  city  street  acta 
subject  to  the  right  of  the  municipality  to 
change  the  grade  of  Its  streets  when  desirable, 
and  most  bear  the  cost  of  relaying  the  pipes,  it 
necessary,  because  of  sucb  change,  and  Is  not 
relieved  of  such  burden  by  a  contract  requiring 
it  to  lay  a  certain  amount  of  pipe;  and.  In  case 
additional  pipe  becomes  necessory,  the  mnnld- 
psl  corporation  may  order  It  to  be  laid  at  any- 
time, provided  that.  If  It  shall  be  required  to 
lay  pipes  In  an  ungraded  street,  whenever  inch 
street  Is  graded  the  city  shall  pay  the  coat  of 
relaying  such  pipes  with  proper  reference  to  tbe 
established  grade.  Stillwater  Water  Co.  v. 
Stillwater.  50  Minn.  498,  62  N.  W.  893. 

A  eltj  la  not,  after  the  location  of  tbe  pIpea 
of  a  waterworks  company  under  a  contract  cre- 
ated by  ordinance  for  tbe  construction  of  water- 
worka,  reserving  to  the  city  the  right  to  deter- 
mine anch  location,  prevented  from  requiring  a 
change  of  location  in  tbe  exercise  of  Its  power 
over  streets,  where  tbe  pipes  as  laid  Interfere 
with  sewers.  Montgomery  v.  Capital  City  Wa- 
ter Co.  9*2  Ala.  361.  0  So.  339. 

A  water  company  lays  Its  pipes  in  a  street 
subject  to  tbe  right  of  tbe  municipality  to 
change  the  established  grade  of  sucb  street,  and 
cannot,  on  a  subsequent  change  of  tbe  grade, 
complain  that  its  property  has  been  damaged  or 
taken  for  a  public  use.  National  Waterworks 
Co.  V.  Kansas,  20  Mo.  App.  237. 

Where  a  municipality  enters  Into  a  contract 
with  a  water  company  to  eatabliah,  maintain, 
and  operate  a  water  system,  wherein  it  reserves 
the  right  to  designate  on  what  streets  the  wa- 
ter pipes  shall  be  laid,  a  further  provision  de- 
claring that  the  company  shall  not  be  required 
to  lay  pipes  on  any  street  tbe  grade  ot  which 
baa  not  been  established  does  not  Impair  the 
right  of  the  municipality  subsequently  to  change 
the  grade  ot  a  street  in  wblch  the  pipes  had 
been  laid.  Ibtd. 

But  where  tbe  pipes  of  a  water  company, 
laid  In  a  street  of  a  municipality,  were  injured 
by  a  change  In  the  grade  of  such  street,  tbe 
company  was  entitled,  under  a  charter  provl- 
.  Rion  that  any  person  damaged  by  the  altering 
of  a  street  may  recover  compensation  there- 
for, to  compeusatlon  for  sucb  damages  as  It 
may  have  suffered,  together  with  the  expense 
of  lowering  the  mains.  Paris  Mountain  Water 
Co.  V,  Greenville.  53  S.  C.  82.  30  S.  E.  699. 

The  state  Is  not  a  necessary  party  to  a  suit 
by  a  city  which  hns  tho  excliislvp  control  of 
streets,  to  revoke  the  right  of  a  water  company 
to  use  tbem.   Palestine  Water  &  Power  Co.  v. 
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PalMttn^,  91  Tex.  040,  40  L.  B.  A.  204,  44  S. 
W.  814,  AfflrmlDS  (Tex.  ClT.  App.)  41  S.  W. 
«S8. 

Extent  of  company'a  rightt. 

A  franchise  to  nae  a  street  for  the  laying  of 
water  pipes  and  mains,  when  granted.  Is  one  of 
the  feeblest  character,  and,  from  its  nature,  sub- 
ject at  all  tltnca  to  control.  Breuham  t.  Bren- 
ham  Water  Co.  C7  Tex.  542,  4  S.  W.  143. 

A  companj  Incorporated  to  distribute  water, 
find  authorized  to  lay  pipes,  Is  entitled  to  use 
the  Btreeta  thercTor  bo  as  to  olitafs  access  to  all 
private  property,  provided  It  exercises  the  right 
In  harmony  with  the  public  convenience ;  and  It 
Is  the  duty  of  the  city  to  adopt  such  regula- 
tions In  that  respect  as  will  prevent  lojary  to 
other  lateresta  without  Interfering  with  the 
reagoDable  exercise  of  the  right.  Grand  Rapids 
V  Grand  Kaplds  Hydraulic  Co.  66  Mich.  COG, 
N.  W.  749. 

A  water  company  lawfully  conducting  busl- 
iteBs  in  one  town,  and  which  made  a  contract  to 
mpply  other  towns  with  water,  may,  for  that 
purpose,  ^ay  Its  pipes  through  the  streets  of  an 
Intervening  town  under  a  statute  authorizing 
such  a  corporation  to  lay  Its  pipes  In  the  streets 
of  any  adjoining  village,  and  aoolher  one  con- 
ferlng  such  rlgbt  upon  companies  which  have 
contracted  to  supply  other  localities  with  water. 
Tarrytown  v.  I'ocontlco  Waterworks  Co.  15  N, 
Y.  S.  R.  S16,  1  N.  r.  Supp.  394. 

An  Injunction  restraining  a  water  company 
from  laying  a  water  main  In  the  streets  of  a 
viliage  is  properly  dissolved  where  the  result- 
ing damage  Ja  not  Irreparable,  and  the  company 
ia  not  Insolvent.  /Md. 


EtcUi»tven9»9  of  right. 

In  Brenham  v.  Brenham  Water  Co.  67  Tex. 
542,  4  S.  W.  143,  It  was  said  that  some  caaea 
have  decided  that  there  can  be  no  monopoly  In 
the  use  of  a  street  to  lay  down  water  mains  or 
pipea  because  it  Is  not  a  matter  of  commoo  right 
to  use  streeta  for  such  purposes  :  but,  when  such 
use  Is  but  a  means  to  the  exercise  of  an  exclu- 
sive right  to  sell  water  and  to  compel  a  city  or 
Its  Inhabitants  to  buy  It,  It  Is  dlfllcult  to  sep- 
arate thf  means  from  the  end  Intended  to  be 
accomplished. 

That  was  followed  In  Edwards  County  v.  Jen- 
Clngs,  89  Tex.  620,  85  8.  W.  1053,  which  held 
that  a  grant  of  the  exclusive  right  to  lay  pipes 
In  a  highway  Is  void  as  creating  a  monopoly. 

Nelfher  a  town  nor  a  town  council  has  power 
to  grant  an  exclusive  right  to  lay  and  maintain 
water  pipes  In  the  public  highways  of  the  town, 
unless  such  power  Is  confert^  by  the  legisla- 
ture In  express  terms  or  by  necessary  Implica- 
tion. Smith  V.  Westerly,  19  R.  I.  4ST,  35  Atl. 
526. 

And  where  a  city  has  no  power  by  statute  to 
grant  to  a  water  company  the  exclusive  right  to 
use  the  public  highway  for  the  purpose  of  lay- 
ing wBter  pipea,  (he  city  cannot  validate  the 
grant  by  an  act  of  ratidcatlon.  Ibid. 

Under  a  statu-te  authorizing  the  common 
council  of  a  city  to  contract  for  a  water  supply 
for  a  period  not  exceeding  ten  years,  the  council 
Is  not  authorized  to  grant  the  nse  of  the  vtreetB 
for  a  period  of  thirty  years  to  one  who  has  con- 
tracted to  furnish  the  water  supply.  Sullivan 
v.  Bailey,  125  Mich.  104,  83  N.  W.  906. 

But  the  general  rule  Is  that  a  grant  of  the 
right  to  use  the  streets  may  be  made  exclualve. 
See  also  aupra.  III.  g,  2 :  fH/ro,  VI.  a. 

The  grant  by  a  city  to  a  waterworks  company 
of  the  exclusive  privilege  of  using  Us  streets 
and  alleys  for  a  term  of  years  for  the  parpoBe 
41  L.  R.  A. 


of  supplying  water  to  the  city  Is  an  exercise  of 
its  legislative  power,  and  an  attempt  to  annul 
the  water  company's  contract  without  a  hear- 
ing 1b  In  contravention  of  the  provisions  of  the 
Constitution  of  the  United  States,  and  within 
the  jurisdiction  (A  a  Federal  coart.  American 
Waterworks  &  Guarantee  Co.  v.  Home  Water 
Co.  115  Fed.  171. 

The  common  council  of  a  city  having  the 
power  to  contract  for  a  supply  of  water  to  the 
city  and  Its  inhabitants  may  lawfully  grant  by 
ordinance  such  franchises  In  respect  to  the  oc- 
cupation and  use  of  Us  streets  and  public 
grounds  as  are  seceesary  or  convenient  for  the 
construction,  maintenance,  and  use  of  the  water- 
works, and  such  grant  or  franchise  Is  a  contract 
protected  by  the  Constitution  of  the  United 
States  against  Impairment  by  state  legislation, 
which  includes  leglslstlon  by  municipal  Iwdiea. 
Little  Falls  Electric  ft  Water  Co.  v.  Uttle  FallB, 
102  Fed.  663. 

An  ordinance  of  a  municipal  corporation 
granting  the  right  to  a  party  to  construct 
wotenvorks  at  his  own  expense  to  supply  the 
municipality  with  water,  with  the  right  to  lay 
water  pipes  In  the  streets  and  alleys  thereof, 
which  grant  Is  accepted  and  the  work  partially 
performed,  creates  a  grant  under  an  express 
contract  tor  an  adequate  consideration,  and  Is 
binding  us  such,  and  Is  not  a  mere  license  rev- 
ocable at  the  pleasure  of  the  city  council ;  and 
a  court  of  equity  will  enjoin  such  munlclpalltr 
from  denying  snch  contractor  the  right  to  lay 
water  pipes  in  the  streets  by  virtue  of  an  ordi- 
luince  subsequently  passed  repealing  the  former 
ordinance.    Qulncy  v.  Bull,  106  111.  337. 

A  grant  to  a  waterworks  company  of  the 
rlgbt  f)  lay  and  maintain  pipes  In  the  streets 
of  a  city,  for  the  purpose  of  conveying  water 
to  another  city.  In  consideration  of  a  specified 
sum,  made  under  the  authority  of  an  act  of  the 
legislature.  Is  not  limited  as  to  time  by  a  snbae- 
qaent  section  In  the  act  providing  that  pipes 
may  be  maintained  for  a  local  water  system  as 
well  as  for  conveyance  to  other  cities,  followed 
by  a  sertloQ  providing  that  no  grant  made  there- 
under  shall  continue  more  than  twenty  years, 
(lud  may  be  revoked  after  ten  years,  and  that 
the  city  may  acquire  title  to  the  waterworlis 
property;  since  the  limitation  relates  only  to 
the  local  water  supply,  and  the  grant  as  to  the 
supply  of  other  cKlcs,  having  been  accepted  and 
arted  upon,  cannot  be  revoked.  National 
Waterworks  v.  Kansas  City,  65  Fed.  U91. 

Occupancy  and  use  for  over  eighty  years  of 
a  system  of  conducting  water  to  a  village  under 
the  surface  of  the  streets  ripens  into  a  perfect 
nnd  complete  title  as  agalnet  the  village,  which 
la  without  right  to  destroy  It  while  putting.  In 
a  system  of  Its  own.  Boyer  v.  Little  Falls,  6 
App.  Dlv.  1,  38  N.  Y.  Supp.  1114. 

No  one  who  does  not  Infringe,  or  threaten  to 
infringe,  the  exclaalvenesa  of  a  grant  of  the 
right  to  use  the  streets  of  a  city  for  water 
pipes  cau  be  heard  to  allege  Its  Invalidity  be- 
cause of  Its  exclusiveness  after  the  works  have 
been  cocsiructed  and  the  contract  has  been 
subatantlally  performed  by  the  grantee.  Illi- 
nois Trust  k  8sv.  Bank  v.  Arkansas  City,  34 
L.  R.  A.  518,  22  C.  C.  A.  171,  40  U.  S.  App. 
257,  76  Fed.  271. 

VI.  RlgJitM  and  duties  of  water  oomiHiiiy. 

•    a.  Excluaivencaa  of  franchiMta. 

1.  Right  to  eonfer. 

The  character  of  the  business  of  supplying 
water  to  a  municipality  la  such  tbat,  to  induce 
ludlvlduals  to  engage  In  It,  they  must  be  as- 
sured of  freedom  from  competition  for  such  time 
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as  will  enable  tbem  to  utc  the  lavevted  capital 
from  destruction.  The  plant  la  utterly  Taloe- 
lesB  unless  It  cna  be  made  to  produce  a  revenue 
by  supplying  tbe  water  which  It  was  designed 
to  famish  so  that  nnless  that  can  be  done  the 
money  Inrested  In  the  plant  la  lost.  Blralry 
In  tbe  business,  especially  that  coming  from  the 
municipality  itself.  Is  disastrous. 

As  said  In  Tyrone  Oaa  &  Water  Co.  v.  Tyrone, 
105  Fa.  666,  46  Atl.  134,  the  construction  of  a 
municipal  water  plant  In  competition  to  a  pri- 
vate plant  already  occupying  the  same  ground 
and  supplying  tbe  aame  needs  Is  a  Tlrtnai  con- 
Uscation,  without  compensation,  of  the  prWate 
property. 

In  view  of  this  situation,  the  only  aitema- 
tlves  possessed  by  a  municipal  corporation  desir- 
ing to  secure  a  supply  of  water  are  to  furnish 
the  supply  itself  or  assure  private  «iterprlae 
of  an  exclusive  occupancy  of  the  field  for  a  rea- 
sorable  time.  If  it  Is  not  In  position  to  fur- 
nish the  supply  itself,  and  the  taw  Is  construed 
to  forbid  exclusive  privileges.  It  Is  In  a  serious 
altaation.  Tbia  is  offset  by  tbe  opportunities 
for  extortion  which  exist  when  the  grant  Is 
made  exclusive,  so  that.  In  determining  whether 
or  not  exclusive  grants  were  permissible,  courts 
have  been  swayed  by  the  particular  evil  wbicta 
waa  most  prominent  at  the  time,  and  decisions 
«re  to  be  found  on  botb  sides.  Tbe  obstacles 
In  the  way  of  securing  a  supply  through  private 
enterpriao,  created  by  holding  that  exclusive 
privileges  cannot  be  granted,  are  almost  insur- 
mountable, while  provisions  la  the  nmtract  may 
readily  prevent  extortion  and  abuse  on  the  part 
of  the  company.  Consequently,  unless  posi- 
tively forbidden  by  the  Constitution,  policy 
would  seem  to  require  the  upholding  of  exc  u- 
slve  contracts.  The  constitutional  provisions 
which  have  usually  defeated  such  contracts  are 
those  against  monopolies  and  the  conferring  of 
iQ>eclar  privileges.  8ach  provisions  would 
doubtless  nnlllfy  general  statutory  provisions 
for  exclusive  rights,  but  tbey  do  not  seem  appli- 
cable to  ordinary  contracts.  Why  sbonld  a  con- 
tract tor  a  water  supply  be  void  as  a  monopoly 
any  more  than  a  contract  for  any  other  com- 
modity? While  a  contract  for  any  supply 
exists  It  nsuaily  occupies  the  entire  fleld.  Tbe 
only  limitation  Is  that  the  contract  must  not  be 
an  unreasonable  one,  and  the  reasonableness 
will  be  determined,  not  only  by  the  convenience 
of  the  pnMlc,  but  by  the  term  necessary  to 
secure  a  reasonable  return  upon  tbe  Investment 
la  the  enterprise. 

There  arc  cases  which  condemn  exclusive  con- 
tracts entirely. 

A  grant  of  an  exclusive  franchise  to  a  mu- 
rlclpal  water  company  Is  within  a  constltn- 
tlonal  Inhibition  of  perpetuities  and  monopolies. 
Thrift  T.  Elisabeth  City,  122  N.  C.  31,  44  L.  K. 
A.  427,  30  8,  B.  349. 

A  contract  with  a  county  to  erect  waterworks 
for  supplying  water  for  coanty  purpoaea,  In  con- 
sideration of  an  agreement  \>j  tbs  county  to 
pay  a  sum  of  money  and  to  grant  an  exclusive 
right  of  way  to  lay  pipes  for  supplying  a  speci- 
fied town  with  water.  Is  void,  as  tending  to 
create  a  monopoly,  under  a  constitutional  pro- 
vision that  ''perpetuities  and  monopolies  are 
contrary  to  the  genius  of  a  free  government  and 
ahttll  never  be  allowed ;"  and  such  a  contract  is 
sot  merely  ultra  vires.  And  It  makes  no  dif- 
ference In  such  a  case  that  part  of  tbe  consider- 
ation Is  valid,  for  a  promise  made  upon  several 
eopstderatlons,  tme  of  which  Is  unlawful,  no 
matter  whether  the  Illegality  be  at  common  Inw 
or  by  statute,  Is  voIQ.  Tbe  contract  being  void, 
A  bond  executed  to  secure  It  Is  also  void.  Ed- 
wards Count;  V.  Jennings,  86  Tex.  618,  85  S. 
W.  1053. 

In  view  of  a  constitutional  prohibition  of 
«1  L.  B.  A. 


legislation  granting  any  exclusive  privilege  or 
franchise,  that  part  of  a  general  law  for  tbe 
incorporation  of  waterworks  companies  Is  void 
wblch  autborlxes  but  a  single  corporation  In 
any  of  the  municipalities  included  In  the  act. 
Atlantic  City  Waterworks  Co.  v.  Consumen 
Water  Co.  44  N.  J.  £q.  427,  15  Atl.  581. 

In  the  great  majority  of  the  cases,  however, 
tbe  contracts  have  t>eea  assumed  to  be  valid.  If 
not  directly  held  to  be  so. 

The  grant  of  exclusive  powers  to  a  private 
water  company  to  erect  and  maintain  water- 
works, for  a  term  of  years,  within  a  city,  con- 
ferred by  an  act  of  legislature.  Is  a  valid  and 
constitutional  exercise  of  the  power  of  the  legis- 
lature to  revoke  the  power  its  charter  had  pre- 
viously given  such  city,  to  erect  waterworks 
for  tbe  same  purpose,  and  Is  within  tbe  proviso 
to  the  constitutional  clause  prohibiting  tbe 
legislature  from  granting  rights,  etc.,  to  erne 
not  by  the  same  law  available  to  others  able 
to  bring  tfaemsctves  within  Its  provisions,  allow- 
ing such  legislature  to  grant  such  charters  of 
Incorporation  as  they  may  deem  expedient  for 
the  public  good,  and  Is  not  the  creation  of  a 
monopoly  within  the  constitutional  provision 
forbidding  perpetuities  end  monopolies,  and  la 
elfective  to  prevent  such  city  from  erecting 
waterworks  during  the  term  of  such  grant, 
Memplils  V.  Memphis  Water  Co.  6  Helsk.  405. 

Most  of  tbe  cases  In  which  the  question  has 
directly  arisen  have  turned  upon  the  authority 
of  the  municipality;  and  those  that  have  been 
condemned  hav'  been  so  because  tbe  municipal- 
ity exceeded  Its  authority. 

A  contract  for  the  construction  of .  water- 
works, entered  Into  by  a  village  council  in  pur- 
suance of  charter  authority,  and  accompanied 
by  a  grant  to  the  company  of  the  right  to  use 
tbe  streets,  is  not  void,  although  creating  a 
monopoly  to  the  extent  of  the  power  delegated 
to  the  council.  Lewlck  v.  Qlasler,  116  SCIdi. 
493.  74  N.  W.  717. 

That  a  city  attempted,  In  excess  of  Its  powers 
in  Its  contract  with  a  water  company,  to  confer 
upon  tbe  latter  an  exclusive  right  to  furnish 
water  to  the  city,  does  not  nullify  other  portions 
of  the  contract  not  connected  with  tbe  Illegal 
provision.  Kimball  v.  Cedar  Rapids,  100  Ted. 
802. 

A  grant  by  a  municipal  corporation  of  an  ex- 
clusive waterworks  franchise  which  Is  ultra 
vires,  but  neither  malum  in  Be  nor  malum  pro- 
liibitum  Is  not  void  4n  toto  unless  It  appears 
from  a  consideration  of  the  whole  contract  that 
It  would  not  have  been  made  independently  of 
the  part  which  Is  void.  Monroe  Waterworks 
Co.  v.  Monroe,  110  Wis.  11.  85  N.  W.  885. 

The  grant  to  a  water  company  of  the  rlglit  to 
furnish  the  water  supply  of  a  city  "for  twenty- 
five  years  and  an  equal  right  thereafter  with  ^1 
others"  does  not  operate  to  extend  the  grant  of 
a  franchise  beyond  tbe  period  of  twenty-five 
years,  but  Is  simply  an  undertaking  that  tbe 
water  company  shall  have  an  equal  opportunity 
with  others  In  competing  tor  a  new  franch  se 
when  the  original  grant  for  twenty-flve  years 
has  expired.  Cedar  Uaplds  Water  Co.  v.  Cedar 
Rapids  (Iowa)  91  N.  W.  1081. 

Express  legislative  authority  Is  necessary  to 
permit  a  municipal  corporation  to  make  an  ex- 
clusive contract  for  a  water  supply,  and  grant 
exclusive  privileges  In  Its  streets  for  mains, 
pipes,  and  hydrants  for  that  purpose.  Syracuse 
Water  Co.  v.  Syracuse,  116  N.  T.  167,  6  L.  B, 
A.  516,  22  N.  E.  S81. 

Where  the  charter  of  a  municipal  corpora- 
tion does  not  contain  express  authority  to  grant 
an  exclusive  privilege  to  furnish  water  to  a 
water  company,  such  authority  will  not  be  im- 
plied. KIrkwood  V.  Meramec  Highlands  Co. 
94  Mo.  App.  637,  68  S.  W.  761. 
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The  grant  bj  a  city  coudcH  of  the  ezclusive 
right  ot  selling  to  tbe  city  all  the  water  re- 
quired by  It  for  sewerage  and  Are  purposes  for  a 
term  of  yeara  at  a  minimum  rate,  although  not 
preventing  others  from  aelUng  water  to  private 
cltlseDS,  Is  a  monopoly,  and  therefore  void  as 
b^ond  tbe  authority  of  the  city  couacll,  in  the 
abaence  of  express  legislative  power.  Daven- 
port V.  Klelnachmldt,  8  Uont.  602.  13  Pac.  249. 

A  city  with  power  to  provide  for  itself  a 
water  supply  cannot  contract  to  give  a  water 
company  the  ezelnvlve  right  to  fomlsh  such 
supply  for  a  term  ot  years.  Altgelt  San 
Antonio,  SI  Tex.  486,  13  L.  B.  A.  888,  17  S.  W. 
76. 

In  the  abaence  of  express  power  conferred  by 
Its  charter,  a  city  Is  not  authorised  to  enter 

Into  a  contract  by  which  a  monopoly  for  a  long 
series  of  years  In  supplying  water  is  conferred 
upon  a  waterworks  company.  Such  authority 
cannot  be  Inferred  from  general  powers  over  the 
subject-matter  ot  the  contract.  Greenville 
Waterworks  Co.  v.  Greenville  (Hiss.)  7  So.  409. 

Statutory  authority  vested  In  towns  to  make 
"any  contract"  for  a  water  supply,  and  to  grant 
the  right  to  lay  pipes  and  erect  reservoirs,  does 
not  empower  the  town  to  grant  an  exclusive 
privilege  to  construct  and  maintain  waterworks. 
Westerly  Waterworks  v.  Westerly,  7S  Fed.  181, 
80  Fed.  611. 

legislative  authority  to  a  municipal  corpora- 
tion to  provide  a  system  pi  waterworks,  to  grant 
the  right  to  a  private  corporation  to  establish 
such  a  syatem  and  to  supply  the  municipality 
with  water,  and  to  contract  therefor,  does  not 
confer  apou  the  municipality  the  power  to  grant 
an  exclUBive  franchise  so  as  to  disable  tbe  mu- 
nicipal corporation  from  establishing  Its  own 
waterworks  for  thirty  years.  Long  v.  Dututh, 
4tf  HInn.  280,  61  N.  W.  913. 

The  legislature  repeala  an  unused  power  in  a 
municipal  corporation  to  provide  a  supply  of 
water  for  the  use  of  Its  inhabitants  by  subse- 
qaently  granting  to  a  private  corporation  exclu- 
sive authority  to  do  so,  as  the  municipal  cor- 
poration Is  merely  a  governmental  agency,  and 
has  no  vested  right  In  'ts  powers.  Gas  & 
Water  Co.  v.  Downlngtown,  175  Pa.  341,  34 
Atl.  7  BO. 

An  Injunction  restraining  a  city  council  from 
extending  an  absolute  franchise  to  a  water  com- 
pany does  not  restrain  It  from  making  any 
aaiborlxed  changes  In  tbe  terms  of  the  fran- 
chise not  affecting  Its  duration.  Poppleton  v. 
Ifoores  (Neb.)  03  N.  W.  747. 

A  provision  that,  upon  failure  of  a  municipal 
eorporallon  to  purchase  waterwoita  at  the  ex- 
piration of  twenty  years,  the  franchise  shall  be 
renewed  for  a  like  period,  Is  not  a  violation  of 
a  statute  prohibiting  a  municipality  from  gritnt- 
Ing  an  exclusive  privilege  for  a  longer  period 
than  twenty  years  so  as  to  be  wholly  void ;  but 
It  may  be  upheld  for  the  period  allowed  by  law. 
Neosho  City  Water  Co.  v.  Neosbo,  136  Uo.  498, 
88  S.  W.  89;  Lamar  Water  &  £lectric  Light  Co. 
T.  Lamar,  140  Mo.  145,  30  S.  W.  768. 

A  city  which  has  granted  In  excess  of  its 
powers  an  exclusive  franchise  to  a  water  com- 
pany for  a  term  of  years  is  not  bound  to  accept 
the  services  tendered  by  the  water  company 
for  any  definite  period  of  time,  but  la  liable  for 
the  stipulated  price  so  long  as  It  accepts  tbe 
services  offered  In  pursuance  of  the  contract, 
llllnola  Trust  A  Sav.  Bank  v.  Arkansas  City 
Water  Co.  07  Fed.  196. 

An  ordinance  being  void  on  account  of  a 
grant  of  an  exclusive  pdvllege  to  a  water  com- 
pany unauthorized  by  charter,  tbe  town  cannot 
enforce  that  part  ot  the  ordinance  providing 
for  the  giving  of  a  bond  by  tbe  water  company, 
as,  the  contract  between  them  being  void,  there 
la  ao  consideration  for  the  bond.  Klrkwood  v. 
61  L.  B.  A. 


Meramec  Highlands  Co.  04  Mo.  App.  087,  0» 
S.  W.  761. 

2.  When  eonferrei. 

The  mere  granting  ot  a  right  to  a  water  com- 
pany for  a  certain  time  to  lay  pipes  Id  a  street 
and  supply  tbe  InhabltaaU  of  the  municipally 
with  water  does  not  create  a  monopoly,  nor  pre* 
vent  the  granting  of  like  rights  to  another  com- 
pany. Walla  Walla  v.  Walla  Walla  Water  Co. 
172  U.  S.  1,  48  L.  ed.  341,  10  Sup.  Ct.  Rep.  77. 

A  contract  by  a  municipal  corporation  wlttk 
n  water  company  for  a  water  supply  does  not 
prevent  the  town  from  making  a  like  contract 
with  another  corporation,  unless  the  contract 
expressly  forbids  it.  Re  Brooklyn,  143  N.  Y. 
see.  26  L.  R.  A.  270,  38  M.  E.  083,  Affirming 
73  Hun,  499,  26  N.  T.  Supp.  108,  and  Affirmed 
In  166  U.  S.  686.  41  L.  ed.  1100,  17  Sup.  Ct. 
Bep.  718. 

A  grant  of  a  franchise  to  a  water  company,, 
without  any  words  of  exclusion  or  ot  limltntlo» 
upon  tbe  right  of  the  d^,  does  not  preclude 
the  city  from  subsequetidy  establishing  water- 
works of  Its  own,  althongb  tbe  result  may  b» 
to  destroy  the  value  ot  the  franchise.  Nortb 
Springs  Water  Co.  v.  Tacoma,  21  Waah.  517, 
47  L.  R.  A.  214,  58  Pac.  773 ;  Syracuse  Water 
Co.  V.  Syracuse,  116  N.  Y.  167,  5  L.  R.  A.  516, 
22  N.  K.  381 ;  Ro  Brooklyn,  148  N.  Y.  696,  2ff 
L.  R.  A.  270,  88  N.  E.  983 :  Mobile  v.  men- 
ville  Water-Supply  Co.  130  Ala.  370,  30  So. 
445. 

The  exclusive  right  to  supply  water  to  a  town 
is  not  acquired  by  a  water  company  oi^anlzed' 
under  a  statute  which  simply  provides  for  the 
organisation  of  such  companies,  when  Its  con- 
tract with  the  town  gives  simply  a  privilege  of 
laying  mains  in  the  street  with  a  covenant  for 
the  payment  of  hydront  rentals,  without  any 
words  of  exclusion.  Long  Island  Water  Supply 
Co.  V.  Brooklyn,  166  U.  S.  685,  41  L.  ed.  1163, 
17  Sup.  Ct.  Rep.  T18,  Affirming  143  N.  Y.  396. 
26  L.  R.  A.  270,  88  N.  B.  088,  73  Han.  409,  2ft 
N.  Y.  Supp.  108,  which  Reversed  80  Abb.  N.  C. 
36,  24  N.  Y.  Supp.  807.  where  Judge  Pratt  held 
that  a  contract  made  between  a  village  and  a 
wati^r  company  organized  In  pursuance  of  a 
statute  anthorltlng  villages  to  establish  a  con- 
tract with  such  companies  tor  a  water  supply 
Implies  an  exclusive  privilege  for  the  term  at 
least  of  the  contract,  If  not  ot  tbe  charter  of  the' 
company,  tor  the  furniahlnff  of  water  to  the- 
inhabitants  of  the  village  througb  pipes  laid  in 
Its  streets. 

A  municipal  corporation  is  not  prevented 
from  establishing  a  waterwotls  system  by  a 
previous  grant  to  a  wateraorks  corporation  of 
the  right  to  have  and  enjoy  the  franchises  and 
privileges  of  such  Incorporation  within  the  lo- 
cality exclusively,  when  the  act  Indicates  that 
the  first  grant  was  exclusive  only  as  to  inmpe- 
titlon  from  private  corporatlMia,  by  providing 
that  no  other  corporation  shall  be  chartered  to- 
operate  in  the  same  locality  until  the  first  has 
paid  certain  dividends.  Lehigh  Water  Ca'» 
Appeal,  102  Pa.  616,  Affirmed  In  121  U.  8.  388,. 
30  L.  ed.  1050,  7  Sup.  Ct.  Rep.  016. 

An  implied  contract  that  a  village  will  not 
construct  iu  own  waterworks,  or  provide  itself 
rherewtth  otherwlee  than  by  purchase  or  con- 
demnation of  the  works  of  an  Incorporated 
water  company,  after  tbe  expiration  of  a  con- 
tract for  the  supply  of  water  by  such  company 
for  a  term  of  years,  does  not  arise  from  the 
consent  of  the  village  to  the  Incorporation  of 
[be  company,  and  Us  construction  ot  water- 
works under  a  franchise  that  is  not  exclusive 
and  which  does  not  nqulre  the  village  to  take 
water  of  that  company,  where  the  statutes  give- 
the  village  merely  the  right,  without  Imposlnc 
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190a  It  any  e^nn  UmblUty,  to  eondeBiii  micb 
waterwoite,  and  cUo  preelad«  It  from  maUng 
an  express  contract  tor  a  water  supply  for  more 
tlian  five  years  witliout  a  vote  ol  tbe  electora. 
Skaneatelea  Waterworks  Co.  t.  Skaneatelei,  184 
n.  S.  354.  46  L.  ed.  585,  23  Sup.  Ct.  B«p.  400. 
Afflrmlng  161  N.  T.  154,  46  L.  R.  A.  687.  55 
N.  B.  S62,  where  the  coart  held  that  the  power 
of  the  legislature  to  aatborize  a  municipality 
to  aeqotn  and  maintain  an  Independent  ays- 
ton  of  waterworks,  as  well  as  to  grant  a  fran- 
chise for  nich  boslneas  to  another  private  com- 
pany.  Is  reserved  on  the  granting  of  a  franchise 
which  la  not  made  ezclaalve ;  Afflimlng  83  App. 
DiT.  642,  54  N.  Y.  Snpp.  1115. 

me  presumption  that  a  fraoehlae  for  tbe 
business  of  a  municipal  water  supply  Is  ezcln- 
^▼e  does  not  arise  from  the  fact  that  one 
company  Is  sulSclent  to  supply  the  needs  of  the 
community,  and  that  more  than  one  cannot 
maintain  an  existence.  State,  Atlantic  City 
Waterworks  Co.,  Prosecutor,  v.  Consumers  Wa- 
ter Co.  51  N.  J.  L.  420.  17  Atl.  824. 

The  right  of  a  town  to  eonstmet  waterworks 
is  not  shrldged  by  a  pant  by  the  town  eoonell 
to  a  waterworks  company  of  tbe  use  of  the  high- 
ways for  their  pipes  as  long  as  the  Inhabitants 
shall  be  reasonably  supplied  witb  water,  and 
conferring  apon  the  company  a  right  to  ezemp- 
tlm  from  taxation  for  twenty-five  years,  and 
exacting  from  It  an  obligation  to  supply  water 
to  the  town  and  to  sell  its  works  to  tbe  town. 
Westerly  Waterworks  Co.  v.  Westerly,  80  Fed. 
611. 

An  ordinance  granting  a  franchise  for  the 
construction  and  malntenaDce  in  a  city  of  a 
water  plant  for  a  term  of  years,  and  by  which 
tbe  city  contracts  to  pay  rental  for  a  certain 
number  of  fire  hydrants  during  the  term,  does 
not  grant  an  exclusive  prtvllege,  and  does  Dfit 
prerent  the  olty  from  granting  a  similar  fran- 
chise to  others,  or  making  a  similar  contract 
with  them.  Conningbam  r.  Cleveland,  89  C. 
C.  A.  211,  08  Fed.  657. 

A  grant  of  a  franchise  to  supply  water  to 
residents  within  a  municipality,  with  the  stipu- 
lation that  no  other  company  shall  be  oiganlsed 
tta  that  purpose,  will  not  prevent  the  mnnldpal 
corporation  or  a  private  Indtvldnal  from  supply- 
ing themselves  and  others,  as  the  grant  will  be 
ctmstrued  strictly.  Freeport  Waterworks  Co. 
T.  Prager.  120  Pa.  6(»i,  18  Atl.  660,  561. 

A  city  is  not  precluded  from  constrocting 
waterworks  of  its  own  because  it  had  previously 
granted  a  private  party  a  franchise  to  construct 
works  to  supply  tbe  city  with  water,  under  a 
statute  authorising  cities*  to  pnrchase  or  erect 
waterworks,  or  to  authorise  the  erection  of  the 
■une  hy  others,  as  that  atatute  vests  cities  with 
mtire  discretion  as  to  the  use  of  any  or  all  of 
the  means  8|;>eclfled  therein  to  supply  them  with 
vater :  ond,  although  It  may  Impair  the  value 
of  the  other  franchise  by  establishing  competi- 
tion, from  which  the  city  had  not  contracted  to 
protect  It.  It  woDld  not  destroy  the  franchise, 
ss  the  owner  can  still  eontlnae  to  collect  from 
tbe  city  all  that  the  latter  obligated  Itself  to 
pay  during  the  lite  of  the  contract.  Thomas 
V.  Grand  Junction,  IS  Colo.  App.  60,  56  Pae. 
665. 

A  statute  aathorlaing  a  city  to  create  a  sys- 
tem of  waterworks  does  not,  by  implication, 
anaol  or  anoend  the  charter  of  an  existing  com* 
pany  engaged  In  furnishing  tbe  dty  with  a 
water  sopply.  Where  no  exclusive  privileges 
are  given  to  either,  there  can  be  no  repugnancy. 
Grand  Baplds  v.  Orand  Rapids  Hydraulic  Co. 
66  HIcb.  606.  38  N.  W.  740. 

Under  a  statute  which  provides  that  "the 
town  eooncU  of  any  town,  or  the  city  council 
of  any  dty,  may  grant  to  any  person  or  corpora- 
tioB  tlie  light  to  lay  water  pipes  In  any  of  the 
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pubUe  highways  at  snch  town  or  dty  to  supply 
the  Inhabitants  of  sncb  town  or  dty  with  water ; 

and  may  consent  to  the  erection,  eonstmetion, 
and  the  right  to  maintain  a  reservoir  or  reser- 
voirs within  said  town  or  city,  for  sncb  time 
and  upon  sncb  terms  and  conditions  as  they 
may  deem  proper,  tndndlng  therein  the  power 
and  authority  to  exempt  such  pipes  and  reser- 
voirs, and  the  laud  and  works  connected  thero- 
with,  from  taxation,"  where  a  town  council.  In 
a  contract  made  with  a  water  company  for  sap- 
plying  the  town  with  water,  .grants  to  the  com- 
pany "tbe  exclusive  rlgbt  to  use  the  public  high- 
ways and  public  groonds"  of  tbe  town  for  the 
purpose  of  laying  and  maintaining  water  pipes 
therein  tor  the  period  of  twenty-five  years.  It 
exceeds  the  authority  conferred  upon  It  by  the 
statute,  and  the  town  Is  not  bound  hy  the  con- 
tract. Smith  T.  Westerly,  19  B.  I.  487,  S& 
Atl.  526. 

A  charter  of  a  water  company  organised  to 
furnish  a  municipal  water  supply  is  not  exclu- 
sive If  It  does  not  declare  that  the  contemplated 
powers  and  privileges  to  scpply  water  to  the 
dty  are  exclusive,  nor  deny  to  the  state  the 
right  to  make  other  similar  grants  for  that  par- 
pose.  Syracuse  Water  Co.  v.  8yracos%  116 
N.  Y.  167,  6  L.  R.  A.  516,  22  N.  B.  881. 

Where  a  city  ordinance  provides  "that  there 
Is  hereby  given  and  granted  to"  a  water  com- 
pany "the  rlgbt  and  privilege,  for  the  term  of 
tweaty-flve  years  from  the  ^te  of  the  adoption 
of  this  ordinance,  of  supplying  the  city  .  .  . 
and  tbe  Inhabitants  thereof  with  water  for  do- 
mestic or  other  naes  and  tor  the  extinguishment 
of  Ores,"  and  by  the  same  ordinance  the  city 
obligates  Itself  to  pay  the  company  a  yearly 
rental  for  tbe  use  of  the  company's  hydrants 
for  the  term  ot  twenty-five  years ;  and  tbe  com- 
pany contracts  to  extend  its  mains  If  rsQuestnl 
to  do  so  by  tbe  dty,  and  to  erect  a  spedfied 
number  of  liydrants  to  the  mile, — such  ordl* 
nance  confers  apon  the  water  company  the  ex* 
cluslTe  right  to  furnish  the  city  and  Its  Inhabit- 
ants wltb  water  tor  the  period  specified.  Bren- 
ham  V.  Brenham  Water  Co.  67  Tex.  542,  4  S.  W. 
148. 

The  above  contract  was.  however,  declared 
void  tor  granting  a  monopoly. 

The  tacts  that  a  waterworks  company  to 
which  the  right  to  lay  Its  pipes  has  been  granted 
under  certain  conditions  wus  permitted,  with- 
out action  on  the  part  of  the  town,  to  con- 
strdct  its  works,  and  that  at  town  meetings,  the 
notices  for  which  contain  no  mention  of  a  rati- 
fication ot  a  contract,  resolutions  were  passed 
looking  to  tbe  purchase  ot  tbe  water  plant 
under  the  agreement  between  tbe  town  and  the 
company, — do  not  show  an  exclusive  privilege 
on  the  part  ot  the  waterworks  company,  or 
amount  to  a  ratification  ot  the  alleged  contract 
tor  such  a  right,  or  prevent  the  town  from 
thereafter  constructing  waterworks  of  its  own. 
Westerly  Waterworks  Co.  v.  Westerly,  80  Fed. 
611. 

One  granted  tbe  sole  privilege  of  san>l7lDg 
a  city  with  water  from  a  specified  source  does 
not  acquire  a  sole  privilege  In  respect  to  all 
available  sources  of  supply,  although  the  grant 
confers,  so  tar  as  consistent  with  Its  terms,  the 
rights  and  iwwers  theretofore  enjc^ed  by  com- 
panies not  limited  In  regard  to  source  of  sup- 
ply, where  such  powers  are  necessary  to  bestow 
the  right  to  lay  end  repair  pipes  In  the  blgb> 
ways  sod  streets.  Stdn  v.  Bienville  Water. 
Supply  Co.  84  Fed.  145. 

Exclusive  franchises  to  the  first  corporst'on 
formed  are  not  conferred  by  a  statute  tor  the 
construction  of  waterworks  tor  the  purpose  of 
supplying  mnnlclpalltles  with  water,  which  pro* 
videa  that  a  number  of  persons  may  form  a  cor- 
poration for  that  purpose,  and  that  the  munlcl* 
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pal  aatborltleB  are  required  to  give  tfaelr  asaeiit 
to  the  occupation  of  tbe  atreeta  with  malna. 
State,  Atlantic  City  Watarvorka  Co.,  Proaeeu- 
tor,  T.  Conaoman  Water  Co.  Bl  N.  J.  L.  420, 
17  Atl.  824. 

The  grant  of  an  exelnaire  privilege  to  supply 
a  city  with  water  for  a  term  of  years  Is  to  be 
strictly  conatrued  agalnat  the  grantee.  Steta 
T.  BienTlIle  Wtter-Snpply  Co.  84  Fed.  145. 

A  grant  of  the  ezelnslve  rlfAt  for  &  term  of 
yeara  of  aupplylng  a  municipal  corporation  wltb 
water  drawn  by  a  ayatem  of  plpea  from  a  par- 
ticular stream  or  rlrer  does  not  preclade  the 
granting  within  a  time  limited  of  the  right  to 
another  peraon  to  furnish  an  additional  supply 
from  another  source.  Stein  t.  Bienville  Water- 
flnppty  Co.  141  U.  S.  67,  35  L.  ed.  622,  11  Sup. 
Ct.  Hep.  892,  Affirming  34  Fed.  145. 

Under  a  grant  of  the  exGluslve  right  of  sup- 
plying water  to  a  municipality  and  territory 
adjacent  thereto,  tbe  excluaWe  right  only  exists 
within  the  municipality,  and  the  balance  of  the 
description  is  too  Indefinite  to  create  a  monop- 
oly. Armstrong  Water  Co.  t.  Raybum  Water 
Co.  24  Pa.  Co.  Ct.  18. 

Where  a  charter  to  lay  plpea  In  a  city  and 
sapply  It  with  water  showed  a  legislative  Inten- 
tion to  conflrm  an  ultra  viret  franchise  granted 
by  the  municipality,  and  to  grant  one  of  tbe 
same  exclusive  nature,  tbe  charter  will  be  so 
conatrued,  although  containing  a  clauae  sub- 
jecting IC  to  modltlcBtlon  or  repeal,  where  sneh 
clause  was  followed  by  another  providing  for 
Its  forfeiture  upon  the  failure  to  comply  with 
the  termn  of  the  corporate  grant,  as  such  pro- 
vision modified  and  controlled  the  one  subject- 
ing tbe  charter  to  amendment  or  repeal.  Citi- 
zens' Water  Co.  v.  Bridgeport  Hydraulic  Co.  65 
Conn.  1,  10  Atl.  170. 

Conceding  than  an  exclUHlve  franchise  to  lay 
pipes  In  streets  and  supply  a  city  with  water, 
granted  by  tbe  municipality.  Is  ultra  viret,  yet, 
where  It  Is  followed  by  the  Incorporation  of  a 
company  for  the  same  purpose  to  which  the 
franchise  was  assigned,  a  provision  in  tbe  char- 
ter of  the  corporation  providing  for  Its  forfeit- 
ure upon  tbe  failure  tn  comply  with  tbe  terms 
of  the  municipal  fmnctalse  shows  the  Intention 
of  the  legislature  to  conflrm  tbe  municipal 
grant,  and  to  give  a  charter  of  the  same  exdu- 
slva  nature ;  and,  although  such  provision  )■ 
preceded  by  one  subjecting  the  charter  to  amend- 
ment or  repeal,  as  such  clause  la  controlled  and 
modified'  by  the  one  fixing  the  grounda  <rf  for- 
feltnre,  therefore  a  aecond  franchise  granted 
to  another  corporation  for  the  same  patpose 
Is  void.  Ihid, 

An  act  passed  by  tbe  legislature  legalizing  an 
Invalid  attempt  by  a  city  ordinance  to  extend 
the  term  of  years  In  a  franchise  granting  the 
right  to  furnish  water  to  the  city,  when  the 
term  originally  granted  was  for  tbe  full  limit 
niiowed  by  statute.  Is  void,  I)elng  an  attempt 
to  release  the  dty  In  question  from  tbe  opera- 
tion of  a  general  statute  which  remains  In  full 
force  against  atl  other  municipalities  of  the 
state.  Cedar  Rapids  Water  Co.  v.  Cedar  Uaptda 
(Iowa)  91  N.  W.  1081. 

A  grant  by  a  town  to  a  waterworks  company 
of  an  exclusive  privilege  cannot  be  subsequently 
ratified  where  ihe  grant  Is  not  conditioned  upon 
the  payment  of  a  specified  tax  on  the  gross 
earnings  as  rcqnlred  by  atatnte.  Westerly 
Waterworks  t.  Westeily,  75  Fed.  181. 

8.  Protection  of  tight*. 

A  contract  for  a  water  supply  for  a  series  of 
years  Is  protected  agalnat  violation  by  the 
Constitntlon  of  the  United  Statea. 

A  provision  In  the  charter  of  a  waterworks 
company  conferring  upon  It  the  ezelnslve  right 
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to  supply  a  city  with  water  constltntea  a  eon- 
tract  with  the  city  and  state  wblcb  la  protected 
from  impairment  by  the  state  legislature  by  tbe 
United  Statea  Conatltutlon.  New  Orleans 
Waterworks  Co.  t.  St.  Tammany  Waterworks 
Co.  4  Woods.  134,  14  Fed.  194. 

The  provision  of  La.  Conat.  1679,  f  258,  abol- 
ishing the  monopoly  features  In  tbe  charter  of 
any  existing  corporation  aave  railroads,  Impairt 
a  contract  obligation,  and  Is  void  as  respects  a 
water  company  veated  by  its  charter  with  the 
exclusive  right  of  supplying  s  dty  wltb  water 
for  a  term  of  years.  Ibid,,  Affirmed  In  120 
U.  S.  64,  30  L.  ed.  663,  7  Sup.  Ct.  Rep.  405; 
New  Orleans  Waterworka  Co.  v.  Rivers,  115  U. 
S.  674,  29  L.  ed.  525,  6  Sup  Ct.  Rep.  278. 

A  grant  by  the  state  of  the  exclusive  privilege 
of  laying  water  mains  In  a  municipal  street 
precludes  the  municipal  corporation  from  there- 
after granting  any  such  privilege  to  any  other 
person.  Preeport  Waterworka  Co.  v.  Prager, 
3  Pa.  Co.  Ct.  371. 

A  contract  with  a  municipal  corporation 
whereby  a  lessee  of  waterworks  Is  given  the 
exclusive  privilege  of  supplying  water  to  the 
Inhabitants  thereof  tor  a  certain  period  is  a 
grant  of  the  right  to  carry  on  the  business  of 
the  waterworks  within  the  municipality,  whieb 
cannot,  during  the  continuance  of  the  contract, 
be  Interfered  with  by  an  ordinance  requiring 
the  payment  of  license  taxes  for  the  privilege 
of  carrying  on  bnslneaa  therein.  Stein  t.  Mo- 
bile. 49  Ala.  862,  20  An.  Rep.  283. 

An  exclusive  right  acquired  by  a  water  com- 
pany under  a  statute  to  furnish  water  to  the 
Inhabitants  of  a  village  for  the  term  of  its 
contract  or  charter  Is  not  repeaiable,  and  the 
legislative  recogoUlon  of  such  right  In  a  sab- 
sequent  statute,  although  repeaiable,  will  not 
alTect  such  right.  Re  Long  Island  Water  Sap- 
ply  Co.  30  Abb.  N.  C.  36,  24  N.  Y.  Supp.  807. 

The  absolute  power  of  tbe  Alabama  legisla- 
ture to  revoke  the  exclusive  feature  of  the  fran- 
chise of  a  water  company,  under  Ala.  ConaL 
art.  1,  I  23,  declaring  that  the  legislators  shall 
paaa  no  act  "making  any  Irrevocable  grants  of 
special  privileges  or  Immunities,"  Is  not  limited 
to  cases  where  no  Injustice  will  thereby  be  done 
to  the  corporators,  by  art.  14,  1  10,  giving  the 
general  anembly  power  to  niter,  amend,  or  re- 
vtdce  a  charter,  "whenever  In  their  oplnlm  It 
may  be  Injurious  to  the  citizens  of  tbe  state.  In 
such  manner,  however,  that  no  Injustice  shall 
be  done  to  the  corporators."  Bienville  Water- 
Supply  Co.  T.  Mobile,  186  If.  S.  212,  46  L.  ed. 
1182,  22  Sop.  Ct.  Rep.  820. 

An  exclusive  grant'  of  the  right  of  maintain- 
ing waterworks  In  a  municipal  corporation  is 
not  Impaired  by  a  prior  statute  giving  the  mu- 
nicipality power  10  construct  such  works  for 
Its  own  use.  Lehigh  Water  Co.  v.  Eastoo,  121 
U.  S.  388,  30  L.  ed.  1039,  7  Sop.  Ct.  Rep.  016. 

When  the  legislature  has  not  expresriy  con- 
ferred upon  a  municipal  water  corporation  an 
exclusive  right  to  supply  tbe  Inhabitants  of  a 
municipality  with  water  (such  a  power  not 
being  presumed),  the  corporation  cannot  lnter> 
fere  with  the  aale  of  water  from  lawfully  con- 
structed private  soppilea.  PrMport  Water- 
works Co.  v.  Prager,  3  Pa.  Co.  Ct.  371. 

A  municipal  corporation  which  for  nearly 
thirty  years  has  allowed  a  water  company  to 
divert  from  a  stream  an  amount  of  water  greatly 
in  excess  of  a  contract  between  them,  and  to 
expend  vast  sums  of  money  upon  the  faith  of 
the  continuance  of  the  right  to  take  such  water, 
cnnnot,  during  the  life  of  the  contract,  with- 
draw Its  consent  to  a  continuance  of  the  taking 
of  tbe  larger  quantity.  Loa  Angeles  v.  Los 
Angeles  City  Wated  Ca  177  U.  S.  668,  44  L.  ed. 
SS6,  20  Sop.  Ct.  Rep.  7S6,  Affirming  88  Fed. 
720. 
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But  Jn  Engtnod,  where  there  1b  no  conatltn- 
tlonal  protection,  It  has  been  held  that  where 
s  water  eompaay  eonatnicted  Its  worki  and  nwd 
the  water  of  a  river  pursuant  to  statutory 

authority,  a  aubsequeiit  statute  proTlding  that 
nothing  contained  In  the  original  act  should 
extend  to  authorize  the  company  to  take  any 
water  or  any  rights  In  respect  thereof,  belong- 
ing to  the  Dake  of  Cornwall,  without  his  con- 
cent, Is  retrospective  In  Its  operation,  and  pre- 
vents the  company  from  taking,  as  above,  the 
water  of  a  river  located  in  the  Duchy  of  Cora- 
wall.  Atty.  Gen.  t.  Brlatol  Waterworki  Co. 
10  Exch.  884.  3  C.  L.  Bep.  728.  24  L.  J.  Excb. 
N.  8.  2W. 

A  water  company's  aqueduct  has  a  right  of 
support  In  the  land ;  and.  If  the  owner  of  the 
fee  subsequeutly  opens  a  gaarry  under  It,  and 
destroys  that  eupport,  he  Is  liable  for  damage 
Incurred  In  erecting  and  maintaining  a  new  sup- 
port, or  making  a  new  location  of  the  aqueduct, 
as  may  be  reasonably  necessary.  Rockland 
Water  Co.  v.  Tlllson,  75  Me.  170. 

When  a  water  company's  aqueduct  baa  been 
deprived  of  Its  support  In  the  ground.  It  Is  not 
lor  the  company,  but  for  the  Jury,  to  say  what 
method  of  restoration  Is  Judicious  and  practi- 
cable, and  what  Is  the  expense  of  It.  Prtd. 

Bemedp, 

.A  municipal  corporation  authorized  by  stat- 
ute to  provide  a  public  water  supply  for  Its  In- 
habitants cannot  be  restrained  by  equity  from 
exercising  that  power  at  the  suit  of  a  private 
corporation  then  supplying  that  territory,  but 
without  entering  into  contractual  relations  with 
the  municipality.  Hughes  v.  Parnassus,  23  Pa. 
Co.  Ct.  196. 

A  water  company  which  has  erected  and 
maintained  its  works  without  a  grant  of  exclu- 
sive privileges,  In  territory  aubsequently  In- 
cluded In  a  municipal  corporation  with  which  It 
never  contracted,  either  by  being  Induced  to  ex- 
pend money  on  its  plant  or  otherwise,  cannot 
restrain  the  municipal  corporation  from  exer- 
cising an  unused  power  of  securing  a  supply  of 
water  by  Instituting  a  municipal  waterworks 
system.  Centre  Hall  Water  Co.  v.  Centre  Hall, 
186  Pa.  74,  40  Atl.  153. 

A  person  claiming  the  exclusive  right  to  fur- 
nish a  borough  with  water  has  an  adequate 
remedy  at  law  against  a  person  infringing  such 
right,  either  by  an  action  of  trespass  or  on  the 
case.     Whitchurch  v.  Hide,  2  Atk.  S91. 

A  person  claiming  to  be  In  possession  of  the 
exclusive  right  to  supply  a  borough  with  water 
will  not  be  given  an  Injunction  restraining  the 
defendant  from  encroaching  upon  his  right  by 
raising  engines  and  laying  pipes  until  the  plain- 
tiff ahall  have  established  hla  right  at  law. 
Ibid. 

A  mortgagee  of  the  property  of  a  waterworks 
ennpany  has  such  an  Interest  therein,  Inde- 
pendent of  the  trustees  named  In  the  mortgage, 
as  entitles  bim  to  bring  suit  to  restrain  threat- 
ened Injury  to  the  property.  Benton  v.  San 
Diego,  100  Fed.  1S8. 

Equity  will  not  restrain  the  construction  of  a 
water-supply  plant  upon  a  petition  which  does 
not  abow  the  violation  ot  an  older  exclusive 
franchlee  in  the  petitioner.  Pnriwble  deprecia- 
tion in  the  value  ot  an  existing  plant  from  com- 
petition Is  not  ground  lor  Injunction.  Cheater 
V.  New  Chester  WaAer  Co.  (Pa.)  6  Cent.  Rep. 
70e,  8  Atl.  400. 

A  water  company  whose  franchises  are  not 
exclusive  Is  not  entitled  to  an  injunction  re- 
straining a  city  from  constructing  and  operat- 
ing a  water  plant  to  supply  itself  over  and 
above  the  water  which  it  has  contracted  to 
reoelva  from,  and  pay  for  to,  the  company, 
61  L.  B.  A. 


where  the  construction  of  the  new  plant  would 
not  Infringe  the  rights  of  the  water  company. 
Little  Falls  Electric  &  Water  Co.  v.  Little  Falls.. 
102  Fed.  683. 

A  city  will  not  be  restrained,  at  the  suit  of 
a  water  company,  from  building,  under  statu- 
tory authority,  a  system  of  waterworks,  on  the 
gronnd  that  each  action  would  violate  an  exist- 
Ing  contract  between  the  city  and  company^ 
where  the  latter  was  granted  no  rights  or  priv- 
ileges whatever,  and  did  not  agree  to  furnish 
water  for  domestic  purposes,  but  undertook  tO' 
provide  a  certain  number  of  lire  hydrants  in 
conilderatlon  of  a  specified  rental,  and  further 
agreed  that  the  water  rates  should  not  exceed 
a  designated  maximum :  and  the  city  has  not 
failed  to  make  the  stipulated  payment  for  hy- 
drant rentals.  Bienville  Water-Supply  Co.  v> 
Mobile,  &5  Fed.  539,  Affirmed  In  186  U.  S.  212. 
46  L.  ed.  1132,  22  Sup.  Ct.  Rep.  820. 

In  a  suit  by  one  claiming  the  exclusive  right 
to  supply  a  city  with  water,  a  competing  com- 
pany win  not  be  restrained  by  Injunction  pen- 
dente lite,  where  it  la  doubtful  whether  the  com- 
plainant can  furnish  the  city  such  a  supply  a« 
is  demanded  by  the  public  health  and  public- 
safety  :  but  the  defendant  will  be  enjoined  from 
Interfering  with,  or  injuring,  any  of  the  pipes, 
maiua,  or  condulta  cooatructed  by  the  complain- 
ant. Stelu  V.  BlenriUe  Water-Supply  Co.  32- 
Fed.  876. 

Equity  will  not  restrain  the  establishment  of 
rival  waterworks  when  the  existing  water  com- 
pany has  lost  Its  exclusive  franchise,  merely  to- 
protect  Its  capital  stock  from  depreciation  be- 
cause of  competition.  Pblllpsburg  Water  Co.  v. 
Citizens'  Water  Co.  189  Pa.  23.  41  Atl.  979. 

When  a  municipality  discriminates  against 
the  patrons  of  a  private  water  company  in  the 
assessment  of  sewer  charges,  and  In  favor  of 
the  patrons  of  the  municipal  waterworks,  the 
private  water  company  can  maintain  a  bill  to 
restrain  the  municipal  corporation  from  the  on- 
Jnst  discriminations,  for  the  due  protection  of 
Its  rights  and  privileges.  Mobile  v.  Bienville 
Water-Snpply  Co.  130  Ala.  379,  30  So.  445. 

Where  an  exclusive  water  Tranctaise  has  not 
been  expressly  granted,  one  la  not  to  be  Inferred 
from  the  fact  that  no  other  company  has  been 
chartered  to  operate  in  the  same  territory;  and 
the  chartered  company  has  no  standing  to  re- 
strain another  company  from  operating  within 
Its  territory,  even  ultra  vires,  when  Its  only 
loss  will  be  through  competition,  from  which 
equity  will  not  protect  It.  Bayburn  Water  Co. 
V.  Armstrong  Water  Co.  9  Pa.  DIst.  R.  24. 

The  exercise  of  the  legislative  discretion  of  a 
municipal  corporation  acting  within  the  scope 
of  Its  statutory  authority,  to  eater  Into  a  con- 
tract with  or  authorize  a  water  company  to- 
supply  the  city  with  water,  will  not  be  inter- 
fered with  by  a  court  of  equity  by  way  of  In- 
junction, although  such  contract  may  be  In  vio- 
lation of  a  grant  previously  given  another  com- 
pany of  the  exclusive  privilege  of  furnlshlng- 
the  city  and  Its  inhabitants  with  water.  Lewla 
V.  Denver  City  Waterworks  Co.  19  Colo.  286,  84 
Pac.  998. 

But  the  Federal  court  has  held  that  a  city 
will  be  enjoined  from  constractlng  waterworks 
or  Issuing  bonds  therefor  on  the  ground  that  It 
will  thereby  Impair  the  obligation  of  a  contract, 
where,  in  pursuance  of  authority  vested  In  It,, 
it  had  granted  to  a  corporation  the  right  to- 
erect  waterworks,  and  stipulated  that  It  would 
not  erect  competing  waterworks  for  a  term  of 
twenty-five  years ;  and  it  reserved  the  right  t» 
purchase  or  etmdemn  the  plant  at  any  time. 
Walla  Walla  Water  Co.  v.  Walla  Walla,  60 
Fed.  957,  Affirmed  la  172  U.  S.  1,  48  L.  ad.  841, 
19  Sup.  Ct.  Rep.  77. 

After  a  town  authorised  by  statute  to  con* 
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■tract  waterworki,  or  to  contract  with  persoos  i 
or  corporations  for  a  water  supply,  baa  pursued  I 
ttie  latter  coarBC,  and  the  water  company  has 
conatruoted  a  plaat  and  ia  prepared  to  comply 
with  Its  contract,  a  Tote  ot  the  town  to  con< 
■tract  a  plant  for  Itself  Is  noder  the  antborlty 
of  the  statute,  and,  as  such,  an  act  of  the  state 
Impairing  the  obligation  of  a  contract,  eontrar; 
to  the  United  States  CoQBtltutlon,  bo  as  to  au- 
thorize the  Isaaance  of  an  Injunction  against 
the  town,  restraining  Ita  olBcers  and '  agents 
from  constmctlttg  the  pn^osed  waterworks. 
Westerly  Waterworks  t.  Westerly,  75  Fed.  181. 

The  measure  ot  damages  which  a  private 
water  corporation  may  recover  by  reason  of  the 
wroDgfiit  eatabllflhment  of  a  municipal  water* 
works  Is  the  proportion  of  the  municipal  re- 
ceipts It  would  have  received  but  for  the  wrong; 
and  when  the  company  Is  to  receive  a  certain 
sum  for  all  necessary  Are  hydrants.  It  may  re- 
cover that  amount  for  each  hydrant  placed  by 
tbe  municipality  which  is  reasonably  necessary. 
Bennett  Water  Co.  v.  MUlTale,  200  Pa.  S13,  60 
Atl.  ISO. 

A  water  company  whose  pipe  line  has  been 
Injured  by  excavations  on  land  subject  to  Its 
easement  may  recover  In  damages  the  coat  of 
restoration  and  the  Increased  cost  of  support, 
made  necessary  by  tbe  trespass.  Bodkland 
Water  Co.  t.  Tlllson,  69  Me.  256. 

The  damages  which  may  be  recovered  by  a 
water  company  when  Its  aqueduct  has  been  de- 
prived of  Its  support  in  tbe  soil  are  such  as  to 
enable  It  to  supply  an  equivalent  support,  or  to 
pay  tor  tbe  entire  Injury.  Tbey  must  not  be 
measured  by  what  the  company  has  done,  or 
omitted  to  do,  ia  the  way  of  repairing  the  In- 
Jury.  Rockland  Water  Co.  v.  Tlllson,  75  Me. 
170. 

In  an  action  by  a  water  company  to  recover 
damages  for  Injuries  sustained  by  the  erection 
of  a  waterwotlcB  by  a  borough,  evidence  Is  not 
material.  In  mitigation  of  damages,  which  teoda 
to  show  that  the  water  company  bad  neglected 
to  extend  Ita  mains  to  all  parts  ot  tbe  borough 
territory,  and  that,  therefore,  some  of  the  con- 
sumers of  tbe  boiTough  waterworks  were  reached 
by  It  on  account  of  plalnttlTs  n^lect,  unless 
evidence  was  also  offered  to  show  that  the 
iMrougb.  before  it  violated  the  contract,  bad 
requesiied  plaintiff  to  extend  Its  mains  Into  new 
territory,  and  that  It  bad  neglected  or  refused 
so  to  do.  Bennett  Water  Co.  t.  Mlllvale,  202 
Pa.  610,  61  Atl.  1098. 

Tbe  grantor  of  a  quarry  under  a  deed  of  war- 
ranty as  free  from  encumbrances  Is  not  liable 
for  damage  caused  by  bis  grantee  to  the  ease- 
ment of  a  water  company  whose  aqueduct  Is 
deprived  of  Us  support  In  tbe  soil.  Bocfcland 
Water  Co.  t.  TIllK)n.  75  Me.  170. 

4.  What  Is  infrlngemmt, 

Tbe  charter  rights  of  a  wster  company  sup- 
plying water  to  a  city  are  not  Impaired  by  the 
subsequent  adoption  of  a  city  charter  providing 
that  tbe  city  might  extend  mains  Into  territory 
previously  oeenpled  by  the  water  company  after 
purchasing  or  condemning  the  rights  of  said 
company;  nor  are  such  rights  Impaired  by  a 
statute  which  makes  a  certain  district  In  which 
said  water  company  bad  rights  under  ita  char- 
ter a  part  of  tbe  city,  and  which  provides  that, 
before  tbe  city  should  lay  any  water  pipes  In 
streets  previously  Included  In  said  water  com- 
pany's system.  It  must,  If  tbe  water  company 
desires  to  surrender  Its  pipes,  pay  tbe  fair  value 
Uiereot.  Baltimore  t.  Baltimore  County  Water 
*  Electric  Co.  95  Md.  232,  62  Atl.  670. 

A  grant  by  a  city  to  a  waterworks  company 
of  the  exclusive  privilege  of  supplying  tbe  city 
and  Its  Inhabitants  with  water  from  a  river 
does  not  deprive  tbe  city  of  tbe  right  to  grant 
61  L.  R.  A. 


I  to  a  consutaier  tbe  privilege  of  laying  water 
I  pipes  from  Its  factory  to  the  river  tor  bis  own 
use  and  purposes.  New  Orieana  Waterworks  Co. 
V.  Louisiana  Sugar  Bollnery  Co.  86  La.  Aon. 
1111. 

A  consumer  ot  water  will  not  be  enjoined 
from  taking  It  from  the  river  In  pipes  at  the 
suit  of  a  waterworks  company,  to  whom  an 
exclusive  right  has  been  granted,  where  such 
company  either  has  no  mains  on  the  streets  on 
which  the  consumers'  property  is  situated,  or, 
wherever  there  are  mains,  tbey  are  of  a  slxe 
Inadequate  to  fumlsb  the  amount  of  water  re- 
<iulred.  New  Orleans  Waterworks  Co.  v.  Ernst, 
32  Fed.  5. 

A  "contiguous  person,"  within  the  meaning 
of  a  charter  granting  to  a  waterworks  company 
the  exclusive  right  of  laying  pipes  to  the  river, 
but  reserrlng  such  privilege  to  persons  contlgo- 
oufl  thereto.  Is  one  whose  property  actually 
fronts  on  the  river,  or  Is  separated  from  it  only 
by  a  public  highway,  or,  jtosslbly,  on  a  block  or 
square  so  situated.  Ibid. 

The  common  council  of  a  city  baa  no  power. 
In  the  absence  ot  an  express  statutory  delega- 
tion thereof,  to  alter,  repeal,  or  Impair  the  fran- 
chise of  a  water  company  granted  by  n  munici- 
pal ordinance  imder  statutory  authority  wblcb 
creates  a  contract  for  municipal  water  supply, 
by  tbe  company's  acceptance  of  tbe  conditions 
of  the  franchise  by  an  ordinance  reducing  tbe 
water  mtes  fixed  by  the  prior  ordinance.  Aab- 
land  V.  Wbeeler,  88  Wis.  607,  60  N.  W.  818. 

The  bringing  In  of  salt  water  from  a  bart>or 
by  manufacturers  for  their  works,  and  tbe  lay- 
ing down  of  pipes  In  tbe  streets  of  a  city  for 
that  purpose,  will  not  be  enjoined  on  the  appli- 
cation of  a  water  company  as  being  la  violation 
of  their  contract  with  tbe  city  providing  for  an 
exclusive  privilege  to  supply  "pure  and  whole- 
some"  water  to  the  town  at  a  certain  rate. 
Sbaw'a  Water  Co.  v.  Greenock,  2  M^cq.  H.  L. 
Cas.  151. 

A  contract  whereby  one  Is  granted  the  exclu- 
sive right,  without  let,  molestation,  or  hin- 
drance, to  supply  a  city  with  water  from  a 
specified  source,  and  given  the  use  of  tbe  streets 
free  of  charge,  for  the  purpose  of  laying  plpea, 
is  not  impaired  by  the  grant  to  another  com- 
pany of  the  right  to  lay  Ita  pipes  In  the  streets 
for  the  purpose  of  furnishing  ^ater  from  other 
sources  of  supply.  Stein  v.  Bienville  Water- 
Supply  Co.  84  Fed.  145. 

A  municipal  corporation  has  a  right  to  erect 
waterwoiics,  no  matter  at  what  cost  to  private 
water  companies  whose  franchises  are  beld  sntn 
Ject  to  such  right.  Howard's  Appeal,  162  Pa. 
374,  29  Atl.  641 ;  FInga!  v.  Mlllvale,  162  Pa. 
393,  29  Atl.  644,  Affirming  14  Pa.  Co.  Ct.  82. 

But  a  village  wblch,  in  the  constmctlon  of  a 
system  of  waterworks  in  pursuance  of  statu- 
tory authority,  injures  and  destroys  the  prop- 
erty ot  an  existing  system  for  supplying  water 
which  had  lawfully  carried  on  Its  buslneas  for 
over  eighty  years,  is  liable  In  trespass  therefor. 
Boyer  v.  Little  Falls,  5  App.  Dlv.  1,  38  N.  Y. 
Sopp.  1114. 

By  constructing  waterworks  of  Its  own,  a 
municipal  corporatlcm  will  not  destroy  the  fran- 
chise ot  an  existing  water  corporation,  which 
shows  no  contract  with  tbe  state  which  Is  Im- 
paired Lebigh  Water  Co.'s  Appeal,  102  Pa. 
315.  Afllrmcd  In  121  D.  S.  888,  80  L.  ed.  1059, 
7  Sup.  Ct.  Rep.  916. 

A  municipal  corporation  whose  power  of  sup- 
plying Its  dtlcens  with  water  has  been  ex- 
bnuatcd  by  a  contract  with  a  private  corpora- 
tion for  the  performance  of  that  service  Is 
liable  for  the  loss  to  the  private  corporation 
conaeqnent  upon  tbe  erection  of  a  municipal 
plant.  Bennett  Water  Co.  v.  Mlllvale,  200  Pa. 
613,  60  Atl.  165. 
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An  anconatltutlonal  Impairment  of  the  fran- 
chise of  an  exlBtlsg  water  ctHnpanjr,  tbougb  It 
4b  DOt  ac  ezcluBlre  one,  la  made  by  a  statute 
-wbich  provides  that  a  Tillage  establlahiog  Its 
■own  aystem  of  waterworks  may  Impose  rates 
tot  Are  protection  oa  all  real  propertr  abutting 
on  tbe  mains  or  within  200  feet  of  tbe  hydrants, 
-or  on  racb  real  property  so  abutting  or  within 
Bocb  dJatnucei  as  the  boards  may  deem  bene- 
ficial, apon  which  real  property  the  water  la  not 
>u8ed  by  tbe  ownera  or  occapants  for  domestic 
or  mauufactnrlng  purpoaes ;  since  auch  statute 
would  authorise  the  taxation  of  the  company's 
property  to  pay  for  competing  monlctpol  water- 
works, and  authorize  snch  a  discrimination 
■agalnat  the  company'a  patrooa  aa  would  abso- 
lutely destroy  Its  business.  Sksneateles  Water, 
works  Co:  r.  Skaneateles,  161  N.  Y.  1&4,  46 
L.  R.  A.  687,  56  N.  B.  662. 

A  statute  permitting  a  city  supplying  Its  In- 
liabltantB  with  water  to  establish  a  ecale  of 
rates  for  tbe  use  of  water,  and  also  rates 
tor  fire  protection,  to  be  assessed  on  all  real 
propery  abutting  on  the  mains  or  within  200 
feet  of  the  hydrants,  or  on  such  real  property 
so  abutting  or  within  such  distance  as  such 
boards  may  deem  beneficial,  upm  which  real 
property  the  water  la  not  used  by  the  owner  or 
-occupant  thereof  for  domestic  or  manufacturing 
purposes, — dlacloses  an  Intent  to  assist  water 
commissioners  In  securing  customers  from  the 
i)atrons  of  adversaries  by  means  of  discriminat- 
ing taxes,  than  violating  that  article  of  the 
Pederal  Constitution  forbidding  the  passage  of 
.a  law  Impalrluji  the  (d>]igatloii  of  a  contract. 
Warsaw  Waterworks  Co.  v.  Warsaw,  181  N.  Y. 
176,  65  N.  E.  486. 

b.  Duty  aa  to  fumUMng  vsater. 

1.  ^«  to  quantity  and  quality. 

(a)  In  general. 

A  wate^-supply  company  Is  bound  to  comply 
-with  Its  contract  In  a  reasonable  manner.  It 
mmt  furnish  water  adequate  to  the  needs  of  the 
TOonlelpallty  and  Its  iDhabltants,  unless  the 
terms  of  Its  contract  do  not  require  it  to  do  so. 

In  some  cases  the  source  of  supply  has  been 
^peclfled  la  the  contract,  and  then,  unless  that 
source  is  wholly  Inadequate,  obtaining  the  sup- 
ply therefrom  Is  a  compliance  with  tbe  contract. 

Therefore,  equity  will  not  relieve  a  municipal 
-corporation  from  a  contract  with  a  water  com- 
pany for  "an  adequate  supply  of  pure,  whole- 
;&ome  water,"  to  be  taken  from  a  specified  source, 
because  that  source  proves  Inadequate,  when 
the  stipulation  resulted  from  mutual  mistake, 
:8nd  the  parties  cannot  be  put  in  statu  gvo.  Du- 
Bols  V.  DuBots  City  Waterwoila  Co.  176  Pa. 
130,  34  L.  R.  A.  02,  35  Atl.  248;  United  States 
Waterworks  Co.  v.  Du  Sols,  176  Pa.  439,  35 
A.tl.  251. 

And  a  contract  between  a  town  and  water 
^company  requiring  the  water  to  be  taken  from 
a  certain  river  to  be  of  good  quality,  filtered,  or 
■settled  and  fit  for  domestic  use,  Is  not  violated 
by  tbe  fact  that  the  water  la  at  times  discolored 
when  the  river  is  high,  If  the  filtering  Is  done 
by  the  method  usually  adopted  for  fllterlag 
water  in  large  quantities.  Grand  Junction 
Water  Co.  V.  Grand  Junction,  14  Colo,  App. 
424,  60  Pac.  186. 

So,  the  lessee  of  waterworks,  who  supplies 
.anwbolesome  and  polscmous  waters  under  a  con- 
tract with  the  municipality  to  supply  water 
from  a  designated  creek,  but  containing  no  stip- 
ulation as  to  the  quality  of  the  water,  la  not 
guilty  of  a  breach  of  his  duty  to  tbe  public 
under  the  contract,  for  which  be  may  be  In- 
-dicted.  If  the  water  In  the  creek  Is  unwholesome 
4nd  poisonous.  Stein  v.  Stste,  37  Ala.  123. 
<61  L.  R.  A. 


But  inability  of  a  water  company,  through 
fault  of  a  municipality,  to  procure  water  from 
a  source  designated  In  Its  contract  will  not  re- 
lieve the  company  from  liability  to  consumers 
for  injuries  caused  by  Its  knowingly  furnlsbing 
them  with  contaminated  water,  and  deceiving 
them  Into  the  belief  that  It  Is  wholesome. 
Green  v.  Ashland  Water  Co.  101  Wis.  268,  43 
L.  R.  A.  117,  77  N.  W.  722. 

The  company  that  undertakes  to  supply  s 
municipality  with  water  does  not  perform  Its 
duty  to  the  public  unless  It  provides,  not  only 
for  ordinary  aeaaons,  but  for  long  summer 
droughts.  State,  Olmsted,  Prosecutor,  t.  Mor^ 
ris  Aqueduct,  46  N.  J.  L.  495. 

A  waterworks  company  whose  absolute  char- 
ter duty  Is  to  supply  pure,  wholesome,  deep-well 
water  cannot  Justify  Us  failure  to  supply  water 
M  that  character  on  tbe  ground  that  to  do  so 
would  entail  the  expense  of  additional  wells,  for 
wblch  the  city  would  not  have  to  pay  If  It  pur- 
rhnsed  the  works,  as  It  has  tbe  right  to  do,  and 
of  Its  Intention  to  do  which  It  haa  notified  tbe 
company.  Capital  City  Water  Co.  v.  Stote,  105 
Ala.  406,  29  L.  R.  A.  743,  18  So.  62. 

A  drought  Is  not  an  "accident,"  nor  la  a  fail- 
ure of  a  water  company  to  bore  wells,  shown  to 
be  necessary  to  an  adequate  supply  of  pure, 
wholesome,  deop-well  water  In  seasons  of 
drought,  chargeable  to  an  "unforseen  or  Inevi- 
table accident,"  within  the  meaning  of  aeontract 
providing  that  such  an  accident,  and  the  time 
rendered  necessary  for  repair,  shall  not  be  con- 
strued as  a  breach  of  the  contract  which  can  t>e 
asserted  as  a  defense  to  a  quo  warranto  proceed- 
ing to  forfeit  the  company's  charter  for  failure 
to  perform  Its  charter  duty  to  ccHmtantly  supply 
sufficient  wholesome,  deep-well  water  to  a  city 
and  Its  Inhabitants.  IMd, 

A  waler  company  is  bound  in  an  emergency, 
such  as  the  breaking  of  Its  pump  and  three 
days'  delay  in  repairing  It.  to  procure  water 
from  other  sources  for  Its  customers,  where  It 
can  be  done  without  uodue  expense;  as  when  It 
can  obtain  water  from  tbe  municipal  supply  at 
the  same  rate  that  It  receives  from  Its  custom- 
era.  Brace  Bros.  v.  Pennsylvania  Water  Co. 
32  Plttsb.  L.  J.  N.  S.  169. 

In  an  action  by  a  water  company  in  which  no 
claim  on  guantum  meruit  Is  made,  but  only  tor 
the  ctattract  price  of  water  furnished  to  a  city 
at  hydrants  under  an  entire  contract  with  It  to 
supply  well-settled  and  wholesome  water  both 
to  the  city  Itself  for  fire  and  other  public  pur- 
posea  and  to  its  inhabltanta  for  domestic  pur- 
poses, no  recovery  can  be  had  wtthont  proof  of 
substantial  compliance  with  tbe  contract,  not 
only  ait  to  the  quantity,  but  as  to  the  quality, 
of  the  water  furnished.  Wlnfield  Water  Co.  v. 
WInQeld,  51  Kan.  104,  88  Fac.  714. 

A  gu-nrant^  of  a  specified  amount  of  water 
to  be  furnished  by  waterworks  to  be  constructed 
for  a  town  is  not  modified  by  the  fact  that  the 
town,  for  the  Information  of  bidders.  In  Its 
specincatlons,  stated  the  depth  and  thickness 
of  the  water-beitrlng  strata,  with  tbe  require- 
ment that  the  we\Js  should  be  sunk  to  a  cenain 
depth.  Eagle  Iron  Works  v.  Guthrie  Center, 
37  Iowa,  128,  66  N.  W.  81. 

Where  a  city,  by  ordinance,  granted  o  water 
company  the  privilege  of  maintaining  a  system 
of  waterwoiicB  within  Its  limits,  reserving  tbe 
right  to  buy  the  works  at  the  end  of  a  stated 
time,  lE  cannot,  after  electing  to  purchase,  com- 
plain of  the  bad  condition  of  the  water  fnr- 
\  nished  before  Its  option  to  buy  was  accepted, 
and  when  it  hns  recognised  the  source  of  the 
water  supply  by  ordinances.  Tbe  election  of  the 
city  to  take  advantage  of  its  option  to  buy  the 
waterworks  Is  a  contract  to  purchase  capable 
of  enforcement  by  specific  performance,  and 
such  election  cannot  be  rescinded  on  tbe  ground 
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of  temporary  failure  of  tbe  water  mpply  aabse- 
quent  to  the  election.  CherryTale  Water  Co. 
T.  Cherryrale  (Kan.)  69  Pac  176. 

A  mnclelpal  corporation,  which  haa  received 
the  benefit  of  a  contract  for  water  lupplj  fairly 
and  lawfully  made,  should  not  be  permitted  to 
shirk  the  burden  by  refusing  tecbnically  to  ac- 
cept water  It  la  perfectly  willing  actually  to  use. 
Aarorn  Water  Co.  t.  Aurora,  129  Mo.  540,  81 
8.  W.  046. 

A  city,  In  an  action  by  a  water  company  for 
the  rent  of  hydranta  furnished  under  an  agree- 
ment for  the  fumlsfalug  of  water  to  It  and  Ita 
InbaUtants  and  for  tbe  use  of  certain  hydrants, 
cannot  Bet  up  aa  a  full,  complete,  and  abaolute 
defense  to  payment  of  anything  therefor  tbat 
the  water  furnished  was  not  good,  where  It 
appeared  to  be  good,  was  believed  to  be  good, 
and  was  received  by  the  city  and  Its  Inhabit- 
ants without  objection  for  about  a  year.  Bur- 
lington Waterworks  Co.  t.  Burlington,  43  Kan. 
725,  23  Pac.  1068. 

An  issue  as  to  the  Impurity  of  the  water, 
which  was  complained  of  only  since  the  breach 
of  contract,  cannot  be  ralaed  by  a  borough  in 
an  action  by  a  water  company  to  recover  dam- 
ages for  InJnrlM  sustained  through  the  erection 
of  a  waterworka  by  the  borough.  Bennett 
Water  Co.  v.  Mlllvale,  202  Fa.  616,  51  Atl.  1008. 

Under  an  ordinance  constituting  a  contract 
between  a  city  and  a  water  company,  by  which 
ths  wator  company  agrees  to  furnish  water, 
and  tbo  city  agrees  to  pay  for  hydrants,  the 
city  council  may.  In  good  faith  and  for  the  best 
Interest  of  the  city,  waive  strict  compliance  as 
to  the  quality  of  tbe  water  furnished,  bo  as  to 
prevent  Inferior  qnallty  being  a  defense  to  an 
action  tor  hydrant  rents.  Creston  Waterworks 
Co.  V.  Creston,  101  Iowa,  687,  70  N.  W.  739. 

Where  a  water  company  agrees  to  furnish  to 
a  town  n  supply  sufficient  to  fill  a  certain  num- 
ber of  hydrants  at  the  same  time,  and  after- 
ward tbe  town  accepts  and  u«es  the  supply, 
paying  tbe  rental  for  several  years.  It  cannot 
refuse  thereafter  to  pay  any  rentals  because  the 
supply  la  not  equal  to  tbe  amount  agreed ;  but 
the  remedy  is  to  recoup  the  difference  In  value 
between  tbe  amount  famished  and  tbat  con- 
tracted for.  Wiley  v.  Athol,  150  Mass.  426, 
6  L.  B.  A.  342,  23  N.  E.  311. 

Tbe  lapse  of  thirty-two  years  since  tbe  ex- 
piration of  the  five  years'  limitation  within 
which  a  water  company  was  to  be  ready  to  sup- 
ply consumers  bars  a  prosecntlon  for  forfeiture. 
— especially  where  It  does  not  appear  that  any- 
one during  that  time  made  demand  upon  tbe 
company  which  was  unreasonably  refused. 
Grand  Rapids  v.  Grand  Raplda  Hydraulic  Co. 
66  Mich.  600,  33  N.  W.  749. 

A  city  which  baa  granted  the  right  to  con- 
stmct  and  maintain  waterworks  for  a  term  of 
years  may  maintain  an  action  to  set  aside  such 
contract  against  a  corporation  to  which  It  had 
been  assigned,  and  which  had  failed  to  meet  its 
requirements,  although  the  common  council,  by 
ordinance,  declared  a  test  made  upon  comple- 
tion of  the  works  satisfactory ;  and  the  city 
may  assume  possession  of  Itx  mains,  which  were 
to  be  paid  for  in  water  rents,  but  should  make 
reasonable  compensation  for  such  water  aa  was 
furnished  It.  Galesbarg  v.  Oalesburg  Water 
Co.  34  Fed.  675. 

The  rule  applicable  to  the  law  of  sales,  that, 
under  a  contract  for  an  article  to  be  furnished 
pursuant  to  contract  requiring  It  to  be  of  a 
certain  quality,  tbe  buyer  must  object  to  Its 
quality  within  a  reasonable  time  after  Ita  re- 
ceipt, or  the  law  will  treat  the  receipt  as  a  final 
acceptance,  Is  applicable  to  water  furnished  a 
municipality  under  a  contract  for  a  water  sup- 
ply. Lamar  Water  &  Electric  Light  Co.  T.  La- 
mar. 140  Mo.  14S,  39  S.  W.  768. 
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Eighteen  months*  trial  of  a  waterworks  sys- 
tem Is  reasonable  for  the  municipal  corporation 
to  await  the  compllaace  by  the  owner  with  bla 
contract  to  fomlsh  a  anpply;  and.  In  case  be 
falls  to  do  so  within  that  time,  the  municipal 
corporation  will  be  Justified  in  rescinding  its 
contract  for  the  supply.  Farmers'  Loan  &  T. 
Co.  v.  Oalesborg,  133  U.  S.  156,  38  L.  ed.  573, 
10  8np.  Ct  Rq>.  316. 

AO  action  for  breach  by  r  monlclpallty  of  « 
contract  for  water  supply  cannot  be  maintained 
against  It  where  It  does  not  appear  that  con- 
ditions therein  as  to  the  discovery  and  develop- 
ment of  a  sufficient  supply  of  clean,  sweet,  and 
wholesome  water  suitable  for  drinking  purposes, 
within  a  designated  time,  have  been  compiled 
with.  Henry  Sacramento,  116  Cal.  628.  4S 
Pac.  728. 

A  provision  in  the  charter  of  a  water  com- 
pany that  the  grant  shall  become  void  unless 
the  work  Is  completed  within  a  year  does  not 
apply  to  additions  to  tbe  plant  made  necesaary- 
Ity  the  growing  neceasltlea  of  the  town  or  Its- 
inhabitants.  West  Springfield  v.  West  Spring- 
field Aqueduct  Co.  167  Mass.  128,  44  N.  B.  1068. 

(b)  Qtiality. 

A  water  corporation  fulfils  its  charter  duty 
to  supply  pure  water  when  It  furnishes  what  la. 
commonly  recognized  as  pure  water,  free  from 
Injurious  substaocea,  and  reasonably  clear.  If 
by  a  reasonable  expense  It  can  Alter  the  water 
when  the  river  la  high  and  muddy,  it  must  do 
so.  Brace  Bros.  v.  Penosylvanln  Water  Co.  7 
Pa.  Dist.  n.  71. 

It  Is  BUfScIeot  If  a  water  company  required 
to  supply  pure  water  supplies  water  that  la 
ordinarily  and  reasonably  pure  and  wholesome, 
although  not  chemically  pure.  Wilkes  Barre- 
V.  Spring  Brook  Water-Supply  Co.  4  Ladfe. 
Legal  News,  367 ;  Brymer  v.  Butler  Water  Co. 
172  Pa.  489,  33  Atl.  707:  Com.  v.  Towanda. 
Waterworks,  1  Monaghan,  500,  15  Atl.  440. 

Contaminated  water. 

A  water  company  is  not  an  iniarer.  As  saltf 
In  Green  v.  Ashland  Water  Co.  101  Wis.  25S, 
13  L.  ft.  A.  117,  77  N.  W.  722,  a  mere  distrtbn- 
tor  of  water  for  compensation  Is  not  liable  aa  n- 
guarantor  of  Its  quality. 

So,  a  municipal  water-supply  corporation,  re- 
quired by  statute  to  keep  In  tbe  pipes  laid  down- 
by  it  a  supply  of  pure  and  wholesome  water.  Is- 
not  thereby  rendered  liable  for  lead  poisoning 
caused  by  the  water  being  contaminated  by  tbe- 
Icad  service  pipes  laid  down  by  It,  and  connect- 
ing the  water  mains  with  the  premises  occupied' 
by  the  person  Injured,  where  the  corporation 
allowed  the  occupier  of  the  house  to  specify  ttie 
kind  of  service  pipes  to  be  used,  and  he  selected* 
the  lead  ones.  Mllnes  v.  Huddersfield,  L.  It. 
12  Q.  B.  DIv.  443,  53  L.  J.  Q.  B.  N.  8.  12.  32: 
Week.  Rep.  265,  Affirming  h.  R.  10  Q.  B.  Div. 
124.  62  L.  J.  Q.  B.  N.  8.  64.  47  L.  T.  N.  8.  607,. 
31  Week.  Bep.  566,  and  Afllrmed  tfj  L.  R.  11 
App.  Cns.  511,  56  L.  J.  Q.  B.  N.  S.  1,  55  L.  T. 
N.  S.  617,  34  Week.  Rep.  761.  50  3.  P.  676. 

So,  a  city  is  not  bound  to  make  a  chemical 
examination  of  tbe  water  of  free  public  wells, 
maintained  by  It,  for  the  purpose  of  ascertain- 
ing whether  or  not  It  Is  pnre  and  wholesome, 
where  It  has  no  notice  that  it  Is  unwholesome, 
and  furnishes  a  supply  of  running  water  in 
addition  to  tbe  wells.  Danaber  v.  Brooklyn, 
119  N.  Y.  241.  7  L.  R.  A.  592.  23  N.  E.  745. 

And  it  Is  not  liable  for  injuries  caused  by 
drinking  unwholesome  water  from  a  well  main- 
tained by  it,  in  the  absence  of  wilful  misconduct 
or  cuipabte  negligence  on  Its  part  with  refer- 
cnce  to  the  water.  Ibid.,  Afflrmliv  01  Hnn^ 
563,  4  N.  Y.  Snpp.  812. 
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Indictment  does  not  He  against  one  for  aop- 
pljiDg  RDd  selling  nnwholeBome  and  polsonouB 
water.  In  the  absence  of  an;  knovledge  on  hia 
part  of  Its  unwholesome  and  poisonous  qaalltjr. 
Stein  V.  State,  37  Ala.  123. 

A  water  company  la  not  liable  for  a  lallnre 
to  know  tbat  a  case  of  typhoid  fever  eziated  on 
property  over  which  It  had  no  control,  nenr  a 
mountain  stream  which  emptied  into  the  same 
stream  whence  Its  supply  was  derived,  a  mile 
and  a.  half  below,  and  that  the  water  supplied 
Us  patrons  might  be  Infected  thereby.  Bucli- 
Ingham  v.  Plymouth  Water  Co.  142  Fa.  221,  21 
Atl.  824. 

But  the  company  Is  not  wholly  abaolved  from 
responsibility  for  the  quality  of  water  furnished 
by  It.  It  cannot  furnish  water  which  It  Itnows, 
or  ought  to  know,  will  be  dangerous  to  life  or 
health. 

Thns.  a  distributor  of  water  under  a  pabllc 
franchise  will  be  liable  for  Injury  to  consumers 
without  fault  on  their  part  from  using  the 
water  farnlabed,  if  It  luiows,  or  from  the  altaa- 
tlon  ought  to  know,  that  the  water  it  la  dia- 
trlbntlng  Is  dangerous  for  domeatlc  use  for  aome 
cause  not  dIacoTerable  ordinarily  by  the  use  of 
reasonable  care,  and  It  falls  to  disclose  such 
danger  to  them.  Qreen  y.  Ashland  Water  Co. 
101  WlB.  2S8.  43  L.  R.  A.  117,  77  N.  W.  722. 

But  It  cannot  l>e  held  liable  for  Injuries 
caused  to  consiimers  from  failure  to  exercise 
ordinary  care  to  procure  a  pure  water  supply 
from  tbe  source  designated  by  Its  contract.  If 
the  evidence  does  not  show  that  pure  water 
could  be  procured  there.  Ibid. 

And  If  the  source  of  supply  be  contaminated 
with  sewage  for  a  long  period  of  time,  causing 
epidemics  of  typhoid  fever  annually  In  the  com- 
munity for  several  years,  and  the  facts  In  that 
regard  he  there  notorloua  and  a  matter  of  com- 
mon knowledge,  the  presumption  is  tbat  mem- 
bers of  such  community  of  ordinary  intelligence 
have  notice  of  that  situation ;  and.  In  the  ab- 
sence of  evidence  to  the  contrary,  that  presump- 
tion will  prevail  and  preclude  a  recovery  by  a 
person  injured  by  tbe  use  of  such  water  on  the 
ground  of  hia  contribatory  fault.  Ibid. 

Therefore,  if  one  drlnka  water  furnished  by  a 
water  company  with  knowledge,  or  reasonable 
means  of  knowledge,  that  It  la  dangerously  pol- 
luted with  sewage,  be  takes  upon  himself  the 
risk,  and  it  he  die  there  may  be  no  recovery  on 
tbe  ground  of  deceit  or  n^llgence.  Notice  may 
be  Implied  from  a  general  knowledge  of  the 
facta  In  the  community.  /Md. 


(e)  Quantity. 


A  water  company  required  by  Its  franchise 
to  furnish  a  municipal  corporation  a  sufficient 
■apply  of  water  for  the  extlsgutahment  of  firea 
must  furnish  so  much  as  may  t>e  necessary  for 
auch  purpose.  It  does  not  meet  the  case  to  sny 
tbat  rumlBhing  some  water,  i.  c,  1  gallon,  ful- 
flls  the  reyulrMient  of  tbe  act.  Easton  v.  Le- 
high Water  Co.  97  Fa.  5H. 

Where  a  person  contracts  with  a  city  to  con- 
Btruct  waterworks  but  falls  to  construct  works 
of  the  capacity  contracted  for,  be  cannot  evade 
llahlllty  for  tbe  damages  i-eau1tlng  from  breach 
of  the  contract  by  requiring  the  city  to  prove 
tbat  It  could  have  used  the  amount  of  water 
the  works  would  have  furnished  If  constructed 
according  to  contract  and  run  to  their  full  ca- 
pacity. Sherman  v.  Connor,  88  Tex.  33,  29  S. 
W.  1053. 

One  who  has  undertaken  to  furnish  a  water 
supply  to  a  city,  and  demonstrate  by  practical 
means  that  the  quantity  of  water  compiles  with 
the  requirement  of  the  contract,  cannot  recover 
the  contract  price  until  he  has  made  the  demon- 
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atratlon.  Boras  t.  Fairmont,  28  Neb.  866,  W 
N.  W.  175. 

An  ordinance  by  which  a  city  granu  a  cor- 
poration tbe  right  to  supply  the  city  and  Its  In- 
habitants with  water  is  not  to  be  coastmed 
In  the  same  manner  aa  a  contract  iMtween  In- 
dividuals with  respect  to  Its  provision  that.  If 
there  be  a  suspension  of  supply  of  good  and 
wholesome  water  for  domestic  and  other  pur- 
poses for  a  period  exceeding  sixty  days,  the  com- 
pany shall  forfeit  Its  exclusive  franchise  and  a 
suspension  of  water  rentals  during  the  failure- 
of  supply,  unless  it  be  caused  by  act  of  God, 
unavoidable  accident,  or  the  public  enemies. 
State  Trust  Co.  v.  Duluth,  70  Minn.  257,  73  N. 
W.  24a. 

An  agreement  to  furnish  a  "supply"  of  water 
for  Are  hydrants  Implies  that  the  water  from 
those  hydrants  shall  be  of  sufficient  force  and 
volume  to  be  reasonably  effective  for  the  pur- 
pose for  which  the  supply  Is  to  be  made.  Way- 
mart  Water  Co.  v.  Waymart;  4  Fa.  Super.  Ct. 
211. 

A  city  eonnell  Is  Juatllled  In  refusing  to  ac- 
cept waterworks  where,  upon  the  test,  the  com- 
pany was  unable  to  throw  the  water  to  the 
height  agreed  upon,  and  In  making  the  test  the- 
water  In  the  wells  sunk  by  it  waa  ezhauated  In 
twenty  minutes,  so  that  the  company  began  to 
draw  water  from  the  river,  which  was  unwhole- 
some and  not  a  proper  source  of  supply.  OranA 
Haven  v.  Grand  Haven  Waterworks,  99  Hleb. 
106,  57  N.  W.  1075. 

Under  a  contract  for  tbe  construction  of 
waterworks,  and  providing  for  tbe  payment  of  a 
specified  annual  rental  dependent  upon  the  con- 
tractor furnishing  water  for  thirty  years  unless 
Ibe  city  sooner  purchase  the  works,  and  stipu- 
lating that  payment  of  the  rental  is  not  to  be- 
gin until  the  completion  and  acceptance  of  the 
works,  a  further  prorviaion  that  the  water  be 
taken  from  wella  and  springs  suffldeot  to  sup- 
ply all  tbe  inhabitanta  of  the  city  with  whole- 
some water  does  not  require  the  contractor  to 
have  a  supply  of  water  sufficient  to  supply  all 
the  Inhabitants  the  city  may  contain  thirty 
years  hence.  Such  provision  Is  a  condition  sub- 
sequent 10  acceptance,  and  the  covenant  a  con- 
tinuing one,  protecting  the  city  from  payment 
of  rent  In  case  tbe  water  Is  not  supplied.  Adrian 
Waterworks  v.  Adrian,  04  Mich.  S84,  81  N..W. 
529. 

Under  a  contract  to  famish  a  municipal  cor- 
poration with  an  ample  supply  of  water  for  the- 
better  protection  of  property  therein  against 
Qre,  tbe  water  ctnnpany  can  only  have  a  recov- 
ery of  its  compensation  for  snch  time  as  It  fur- 
nishes water  with  proper  pressure.  Hyndman 
Water  Co.  v.  Hyndman,  7  Pa.  Super.  Ct.  191. 

If  tbe  assent  of  a  municipal  corporation  to  a 
contract  with  a  water  company  for  a  supply  for 
pabllc  purposes  waa  ^ven  upon  condition  that 
it  should  not  be  compelled  to  pay  the  rent  until 
after  a  test,  satisfactory  to  them,  should  be 
made,  aud  If  It  acted  In  good  faith  and  without 
delay  In  expressing  Its  dissatisfaction, — the  de- 
cision of  the  municipal  corporation  cannot  be 
questioned  by  court  or  Jury.  Waymnrt  Water 
Co.  V.  Waymart,  4  Pa.  Super.  Ct.  211. 

Where  a  person  contracts  with  a  city  to  con- 
struct a  waterworks  system  of  the  capacity  of 
250.000  gallons  of  water  per  day,  but  the  water- 
works constructed  are  capable  of  furnishing 
only  50,000  gallons  per  day,  and  the  city  refuses 
to  accept  them,  there  Is  not  a  substantial  com- 
pliance with  the  contract ;  and  there  Is  a  breach 
uf  contr.ict  which  prevents  such  person  from 
recovering  on  the  contract  for  the  price  stipu- 
lated. However,  where  the  city  takes  possession 
of  tbe  works  as  constructed,  he  is  entitled  to  re- 
cover tbe  reasonable  value  thereof  on  the  Im- 
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plied  eoDtract  of  the  city  to  pay  ttaerefor. 
Sbprman     Ctmnor,'  88  Tex.  35,  20  S.  W.  1053. 

Under  a  statute  allowing  tbe  rollectlon  by  a 
water  company  of  water  from  a  district,  but 
binding  It  to  supply  not  less  than  25,000  gal- 
lons nor  more  than  75,000  gallons  a  dny  to  a 
township  at  a  certain  rate,  tbe  township  may, 
within  the  maximum  amount,  require  the  com- 
pany to  furnish  a  supply  beyond  Us  needs,  and 
•ell  the  excess  at  a  profit  to  a  nelghborlDg  town- 
ahlp.  Halifax  t.  Soothlll  Upper  Local  Board, 
80  L.  T.  N.  S.  513. 

After  the  construction  oC  a  waterworka  sys- 
tem by  permluion  of  a  town  council,  condi- 
tioned to  be  completed  witbia  a  certain  time, 
which  proves  to  be  Insufficient,  and  after  the 
granting  of  permission  to  another  company  to 
construct  en  adequate  system,  further  attempts 
by  the  first  contractor  to  render  hia  system  ad- 
equate will  not  be  considered  in  the  natare  of 
mere  necessary  repairs,  but  new  works  and  part 
of  the  system  comlltloned  to  be  completed  with- 
in the  speclfled  time;  and  which  after  that  date 
eoald  not  be  proceeded  with  except  upon  further 
permisaion  (Atatned  In  the  usual  manner  from 
the  council  of  tbe  town.  Chlcootlml  r.  h6gATi, 
27  Can.  &  C.  328. 

2.  At  to  oonaumer. 

(a)  General  duty. 

Although  no  express  requirement  Is  contained 
In  a  water  company's  charter  that  it  shall  sup- 
ply all  applicants,  it  is  bound  to  do  so  on  rea- 
sonable terms,  where  the  terms  of  tbe  Incor- 
porating act  are  such  that  It  Is  plainly  a  grant 
for  public  purposes,  carrying  a  right  to  condemn 
private  property.  Olmsted  v.  Morris  Aqueduct, 
47  N.  X.  L.  811.  Afllrmins  46  N.  J.  L.  495  :  Han- 
sen T.  Alblna  Light  A  Water  Co.  21  Or.  411,  14 
L.  R.  A.  424,  28  l>ac.  244. 

A  water  company  engaged  In  supplying  water 
to  a  municipal  corporation  Is  carrying  on  a 
business  Impressed  with  a  public  Interest,  and 
must  serve  all  who  apply  on  equal  terms  and  at 
reasonable  rates.  Carlyle  v.  Carlyle  Water, 
Light,  &  P.  Co.  52  III.  App.  677. 

A  water  company  operating  under  a  charter 
tnveatlng  It  with  the  right  to  condemn  private 
property  for  Its  needs,  and  requiring  It  to  build 
works  having  sulBclent  capacity  to  furnish  wa- 
ter to  the  city,  and  the  Inhabitants  thereof, 
where  ll  Is  located.  Is  a  public  corporation,  en- 
gaged Id  a  public  business  under  a  public  grant, 
usd,  ns  such.  Is  charged  with  public  duties,  one 
of  which  Is  to  furnish  water  to  all  tbe  inhab- 
itants of  the  city  where  it  Is  located  upon  rea- 
sonable terms  and  without  discrimination;  and, 
upon  a  failure  so  to  do,  will  be  liable  in  dam- 
ages to  the  luhabltaDts  so  refused  for  all  in- 
juries resulting  as  tbe  approximate  cause  of  tbe 
breach.  Crumley  t.  Watauga  Water  Co.  89 
Tenn.  420,  41  S.  W.  1058. 

When  a  wnter  company  has  lawfully  taken 
water  from  a  stream  for  fire,  domestic,  and  sani- 
tary purposes,  and  for  "other  purposes,"  the 
renting  or  furnishing  of  water  for  polishing 
granite  is  not  authorised  by  the  charter,  as  It 
Is  DOl  a  like,  public  use.  Smith  v.  Barre  Water 
Co.  73  Vt.  310,  50  Atl.  1055. 

One  who  has  obtained  permission  to  lay  wa- 
ter pipes  In  tbe  streets  of  a  city,  and  has  ap- 
propriated water  for  distribution  and  sale,  and 
collected  rates  from  the  iuhabltants  for  Its  use, 
may  be  compelled  by  mandamus  to  furnish  wa- 
ter to  any  Inhabitant  paying  the  rate  fixed 
therefor;  as  water  appropriated  for  distribution 
and  sale  Is  a  public  use  under  tbe  Calitornia 
Constitution,  to  which  the  public  Is  entitled  on 
payment  of  the  rates  fixed.  McCrary  t.  Beand- 
ly,  67  Cal.  120,  7  Pac.  264. 

A  water  company  required  by  Its  charter  to 
61  L.  S.  A. 


famish  water  to  the  public  within  certain  bouo- 
darles  is  In  duty  bound  to  extend  the  serrleo 
to  all  who  may  require  It,  having  due  regard 
for  the  needa  of  tbe  customers,  the  rlf^ts  of  the 
Inhabitants,  and  tbe  sources  of  supply.  Hynd- 
man  Water  Co.  t.  Hyndman,  7  Pa.  Super.  Ct. 
191. 

A  water  company  required  by  statute  to  fur- 
nish a  water  supply  to  Individuals  under  a  pen- 
aity  for  failure  so  to  do  will  be  excused  from 
liability  In  case,  without  any  fault  on  Its  part, 
it  Is  unable  to  perform  because  of  accidental 
causes.  Sheffield  Waterworks  Co.  r.  Carter,  L. 
R.  8  Q.  B.  l>lv.  646,  61  L,  J.  M.  C.  N.  S.  97.  80 
Week.  Rep.  889,  48  J.  P.  648. 

A  water  company  Is  relieved  from  liability  tor 
failure  to  supitly  an  Individual  with  water  as 
required  by  statute,  by  the  fact  that  tbe  mala 
in  the  street  adjoining  the  complainant's  prem- 
ises had  a  fire  plug  attached  to  It  as  required  by 
statute,  and  that  at  the  time  of  the  default  such 
fire  plug  was  open  for  tbe  purpose  of  supplying 
water  for  extinguishing  a  fire.  Campttell  T. 
East  London  Waterworks,  26  L.  T.  N.  S.  476. 

The  fact  that  a  pipe  laid  by  a  water  compaay 
along  a  street  In  the  exercise  of  Its  franchise 
was  laid  under  an  agreement  with  certain  per- 
sons, who  paid  the  expense,  that  they  should 
have  theexctuslve  use  of  the  water,  and  that  the 
company  should  not  tap  the  pipe  without  their 
consent,  unless  It  first  repaid  them  for  tbe  pipe, 
win  not  relieve  tbe  company,  from  its  obligation 
to  supply  water  to  all  persons  living  on  said 
street  who  may  apply  for  It.  on  reasonable 
terms.  Haugen  v.  Alblna  Light  &  Water  Co. 
21  Or.  411,  14  L.  R.  A.  424,  28  Pac.  244. 

(b)  Free  supply. 

A  statute  requiring  a  water  company  receiv- 
ing and  accepting  tbe  privileges  conveyed  by 
the  statute  to  furnish  the  city  or  town  water 
for  fire  purposes  and  other  great  necessities  free 
of  ciiarge  is  constitutional.  Bo  lag  City  v.  Ar- 
tesian Hot  ft  Cold  Water  Co.  <Idaho)  38  Pac. 
662. 

Where  the  school  district  of  a  city  consti- 
tutes an  Independent  corporation.  Its  school 
buildings  are  not  Included  In  a  contract  by 
which  a  water  company  agrees  with  tbe  city  to 
supply  water  free  of  charge  "for  all  public 
buildings  and  offices  of  said  city."  National 
Waterworks  Co.  v.  Kansas  City  School  Dlst.  28 
Mo.  App.  227. 

School  buildings  are  public  buildings  of  a 
city  within  an  ordinance  providing  that  a  waters 
works  company  shall  supply  Water  for  use  In  all 
public  buildings  and  offices  of  the  city.  This 
construction  of  tbe  ordinance  Is  not  affected  by 
a  verbal  agreement  on  the  part  of  tbe  school 
board  to  pay  for  water  used  In  the  schools. 
National  Waterworka  Co.  v.  School  Dlst.  No.  7, 
4  UcCrary,  198,  48  Fed.  623. 

An  act  authorising  district-school  organisa- 
tions In  cities,  which  intends  nothing  more  than 
the  separation  of  the  control  of  the  public 
schools  from  general  municipal  affairs,  and  does 
not  transfer  the  school  prttpertj  to  audi  dis- 
trict, does  not  rende?  the  school  board  and  the 
city  such  distinct  corporations  as  to  exclude 
school  buildings  from  a  water  supply  which  by 
ordinance  a  waterworks  company  Is  to  fumlsb 
to  the  "public  buildings  and  offices  of  tbe  city." 
Ibid. 

But  when  a  water  company  contracts  to  sup- 
ply certain  wards  of  a  city,  and  maintain  tbe 
same  rates  and  assessments  as  does  the  munici- 
pal corporation  in  other  wards,  and  the  subject 
of  exemptions  was  considered  and  provided  for 
In  tbe  contract  without  an  Inclusion  therein  of 
schools  and  school  districts  In  those  wards,  they 
win  be  liable  for  assessments  equal  to  those 
charged  by  the  municipal  corporation  before  It 
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placed  Bcboola  In  the  exempt  claas.  St.  Clatr 
School  Dist.  MonoDgahelB  Water  Co.  166  Pa. 
91,  81  Atl.  71,  Reverefng  Scbool  Boarda  r.  Uo- 
ncHigaheta  Water  Co.  15  Pa.  Co.  Ct  826. 

A  corporation  which  has  contracted  to  supply 
M  dtf  tree  of  chai^  with  all  water  necessary 
for  the  extinguishment  of  fires  and  "other  pub- 
lic purposea"  Is  not  required  to  furnish  water 
withoot  charge  to  the  public  scbools,  cltj  offices, 
or  munldpal  prisons  and  pabllc  Instltatlons. 
OHnmerelal  Bank  t.  New  Orieanc,  IT  La.  Ann. 
190. 

Under  an  agreement  whereby  a  water  com- 
pany Is  to  erect  twenty  hydrants  In  the  more 
thickly  populated  parts  of  a  city,  and  supply 
water  gratnltonaly  thereto  for  fire  and  street- 
^rlnkllnic  parpoaes,  It  la  not  bound  to  supply 
water  free  to  twenty  other  hydrants  erected  by 
the  city,  placed  in  other  parts  of  the  city  for 
fire  parpgaes ;  bat  It  la  entitled  to  be  paid  for 
Mch  further  mpply  of  water.  Kingston  t. 
Kingston  Waterworki  Co.  19  U.  C.  Q.  B.  490. 

The  court  will  not  compel  a  water  company  to 
famish  water  for  Are  purpoeea  free  to  the  city 
of  Its  location,  where  the  complaint  does  not 
allege  that  the  company  baa  been  authorized  by 
a  city  ordinance,  or  by  a  contract  entered  Into 
i>etween  the  city  and  the  company,  to  tarnish 
water  to  the  city.  Bolsti  City  Artealan  Hot 
A  Cold  Water  Co.  (Idaho)  39  Pac.  662. 

The  constitutional  right  given  any  Indlvldaal 
or  corporation  to  constmct  waterworks  In  any 
city  where  no  pabllc  works  are  owned  and  con- 
trolled by  the  municipality,  subject  only  to  the 
-condition  that  the  municipal  goremment  shall 
Jiave  the  right  to  regulate  charges  thereof,  and 
making  no  provision  for  free  water  for  munici- 
pal purposes.  Is  a  prlrilege  and  Immunity  within 
the  meaning  at  a  prvriaion  In  the  earlier  acta  for 
the  Incorporation  of  water  companies,  grantli^r 
to  all  companies  Incorporated,  or  to  be  there- 
after Incorporated,  under  It  all  privileges  and 
Inunnnltlcs  thereafter  granted  to  any  Individ- 
ual or  corporation,  relating  to  the  Introduction 
•of  water  into  cities  for  use  of  the  Inhabltanta; 
«Dd  ip»o  facto  relieves  a  company  organized 
ander  such  act  from  the  duty  of  supplying 
water  tree  of  charge  for  municipal  purposes. 
Spring  Valley  Waterworks  v.  San  Francisco,  61 
<:al.  18. 

A  water  company  cannot  refuse  to  supply  a 
municipal  corporation  with  a  anfflcient  supply 
of  water  for  the  extinguishment  of  Urea  on  the 
plea  that  it  is  an  unjust  burden,  if  Imposed  by 
Its  charter,  which  It  accepted  cum  onere.  Eas- 
ton  T.  Lebigh  Water  Co.  97  Pa.  664. 

A  water  conrpuiy  which  has  contracted  to 
sluice  the  gutters  of  a  city  withoat  charge,  and 
wliieh  for  aeveral  years  has  Hushed  sewers  which 
performed  the  office  of  gutters  without  claim 
tor  eompenaatlon  and  until  a  change  In  the  man- 
.agenent  of  the  company,  is  not  entitled  to  re- 
ecrrer  therefor ;  since  the  conduct  of  the  parties 
nuy  be  regarded  as  a  construction  of  the  con- 
tract by  which  such  sewers  were  included  wlth- 
lA  the  contract  designation  of  gutters.  State 
Tnut  Co.  T.  Dnluth.  104  Fed.  632. 

A  preamble,  resolution,  and  order  adopted  by 
a  board  of  supervisors,  authorising  the  making 
-of  connections  by  mnnicipai  authorities  with 
the  pipes  and  mains  of  water  companies  therein 
tor  the  purpose  of  securing  water  supply,  and 
providing  a  penalty  for  Interference  with  the 
ezerclM  of  sncb  authority,  are  attempts  to  make 
law,  and  not  to  render  a  Judgment  under  ex- 
isting law,  and  therefore  not  subject  to  review 
liy  certiorari,  notwithstanding  declarations 
-therein  of  a  rlg^t  in  the  city  to  such  water  tree 
of  durge,  without  which  such  acts  would  have 
been  equally  effective.  Spring  Valley  Water- 
works T.  Bryant.  62  Cat.  132;  San  Francisco  v. 
spring  Valley  Watenrorta,  68  Cal.  808. 
«1  L.  R.  A. 


A  company  organized  to  furnish  water  In  a 
city  under  a  general  law  which  Imposes  on  It 
only  the  obligation  of  furnishing  water  to  the 
city  free  of  charge  In  case  of  fire  or  other  great 
necessity,  cannot  be  restrained  from  preventing 
the  city  from  taking  water  for  all  other  munici- 
pal purposes,  unless  it  pays  therefor,  b;  reason 
of  the  provisions  of  a  special  act  conferring 
upon  the  corporation  the  right  to  Introduce  wa- 
ter therein  on  its  organization  under  a  general 
CMporatlon  law,  and  imposing  upon  It  the  duty 
of  furnlahlng  water  free  of  charge  for  Bre  and 
ull  other  municipal  purposes,  except  street 
sprinkling;  since  such  special  act  Is  invalid  as 
In  violation  of  the  constltntlonal  provision  that 
corporations  shall  not  be  created  by  special  act 
erccpt  for  municipal  purposes,  such  exception 
covering  only  governmental  and  police  purposes. 
San  Francisco  v.  Spring  Valley  Waterworks,  48 
Cat.  493. 

Under  a  state  Statute  requiring  a  waterworks 
company  to  famish  water  to  a  city  In  case  of 
fire  or  other  great  necessity  free  of  charge,  the 
company  la  required  to  furnish  water  free  for 
Irrigating  the  parks  and  squares  and  for  mu- 
nlcipal  purposes,  except  when  It  is  to  be  used  by 
persons  for  domestic  purposes.  Hawee  v.  Con- 
tra Costa  Water  Co.  6  Sawy.  287,  Fed.  Cas.  No. 
6,235,  Following  Ban  Francisco  Spring  Valley 
Waterworks,  48  Cal.  403. 

A  corporation  organized  to  Introduce  water 
Into  a  city,  which  Is  the  successor  in  Interest 
of  another  similar  corporation  bound  by  its  con* 
tract  to  farnlah  water  to  the  city  free  of  charge 
for  fire  and  all  other  municipal  purposes,  except 
street  sprinkling,  Is  not  thereby  bound  to  fur- 
nish water  for  all  municipal  purposes  free  of 
charge  In  view  of  a  farther  provision  of  such 
contract  that  no  more  favorable  terma  shall  be 
granted  to  any  other  company  receiving  per- 
mission to  Introduce  water  Into  the  city  with- 
out extending  the  same  terms  to  It,  where  such 
purchasing  company  waa,  by  the  law  under 
which  It  was  organised,  required  to  furnish  wa- 
ter only  in  case  of  Are  or  other  great  necessity ; 
since,  thereupon,  the  other  company  became  en- 
titled under  its  contract  to  the  same  terms,  so 
that  at  the  time  of  the  purchoae  It  was  not  un- 
der the  original  obligation  imposed  upon  It  of 
famishing  water  free  for  all  other  municipal 
purposes.  San  Francisco  v.  Spring  Valley  Wa- 
terworks, 48  Cal.  493. 

A  water  company  authorized  by  statute  to 
charge  tor  water  supplied  to  Inhabitants  for 
family  purposes  at  reasonable  rates,  and  re- 
quired to  furnish  water  free  to  the  city  In  case 
of  fire  "and  other  great  necearity,"  la  bound  to 
fnmlsh  the  city  with  water  free,  not  only  for 
flre  purposes,  but  for  all  ordinary  municipal  pur- 
poses Incident  to  the  discharge  by  its  officers  of 
their  direct  duties  as  government  agents,  such 
as  the  irrlgatlm  of  parks  and  squares,  q;>rlnk- 
llng  streets,  and  flushing  sewers;  bat  not  tor 
drinking  or  other  domestic  purposes  In  public 
institutions,  wblch  are  "family  uses"  for  which 
It  may  charge.  Spring  Valley  Waterworka  V. 
San  Francisco,  52  CaL  111. 

A  church  Is  entitled  to  water  free  of  charge 
for  the  running  of  an  organ  motor,  under  a  pro- 
vision of  the  charter  of  a  water  company  re- 
quiring it  to  fumlBh,  free  of  charge,  "all  the 
water  needed  for  use  in  the  chnrches,"  where, 
at  the  time  of  the  granting  of  the  charter,  such 
motors  were  in  use  In  churches  In  other  cities, 
although  not  In  the  place  In  question,  and,  sut>- 
sequent  to  the  potting  In  of  the  motor,  both  the 
water  company  and  the  church,  for  about  seven 
years,  treated  auch  provision  as  giving  the  lat- 
ter the  right  to  the  water  without  charge.  M. 
B.  Church  &  Society  v.  Ashtabula  Water  Co.  20 
Ohio  C.  C.  S78. 

A  water  company  Is  estopped  to  dispute  the 
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right  of  a  churcb  to  water,  fre«  of  charge,  for 
the  mnnlog  of  an  organ  motor,  under  a  char- 
ter proTlslon  rt-qnlring  the  furnishing,  free  of 
charge,  of  all  water  for  use  In  the  churches, 
where  the  church  went  to  the  expenae  of  prorld- 
tag  snch  water  motor  upon  the  strength  of  a 
■tatement  by  the  superintendent  of  the  company, 
who  bad  full  aathorltr  to  act,  that  the  charter 
provision  covered  such  a  nse,  and  the  water  waa 
thereafter  famiahed,  free  of  charge,  for  about 
aevea  j-ears,  before  any  claim  to  the  contrary 
was  mnde  by  the  company.  Ibid. 

A  corporation  organized  under  an  act  for  the 
Incorporation  of  water  companies,  requiring  the 
tnmlshfaig  of  water  free  of  charge  for  munici- 
pal purposes,  the  consideration  for  which  was 
the  privilege  given  the  company  of  participating 
In  the  establishment  of  rates  by  the  appolDt- 
ment  of  part  of  the  commlsHloQen  to  fix  the 
same.  Is  relieved  from  the  duty  of  furnishing 
water  for  such  purposes  free  of  charge  where 
such  consideration  Is  taken  away  by  a  subse- 
quent coastltutlonal  provision  changing  the 
mode  of  fixing  such  rates  so  as  to  deprive  the 
corporation  of  any  participation  therein.  Spring 
Valley  Waterworks  v.  San  Francisco,  61  Cal.  18. 

Where  a  water  company  is  obliged  to  furnish 
a  municipal  corporation  with  water  In  consider- 
ation of  its  exemption  from  taxation,  the  with- 
drawal of  the  exemption  wlli  absolve  It  from 
Its  obligation,  and  It  may  thereafter  charge  for 
the  water.  Louisville  Water  Co.  v.  Clark,  143 
U.  8.  1,  35  L.  ed.  55.  12  Sup.  Ct.  Rep.  346. 

But  a  provision  In  the  charter  of  a  water- 
works company,  that  the  latter  shall  furnish 
water  free  of  charge  for  the  use  of  all  public 
buildings  for  the  exttngnlshment  of  fires  and 
other  public  purposes,  In  consideration  whereof 
the  company  Is  to  be  exempt  from  taxation, 
dues  not  make  such  exemption  the  sole  consid- 
eration of  the  company's  obligation  to  supply 
water,  but  the  consideration  embraces  all  the 
valuable  privileges  conferred  by  the  charter ;  so 
that,  If  the  city  collects  taxes  from  the  company, 
there  is  but  a  partial  failure  of  consideration, 
and  only  to  the  extent  of  the  amount  of  the 
tax.  The  company,  on  payment  of  the  taxes, 
can  recover  from  the  city  an  equal  amount  for 
water  furnished.  New  Orleans  v.  New  Orleans 
Waterworks  Co.  36  La.  Ann.  432. 

A  preliminary  Injunction  should  not  be 
granted  against  the  use  by  a  municipal  corpora- 
tion of  water  for  hydrants  and  watering  places 
because  it  has  fnlled  to  effect  a  continuation  of 
a  contract  with  the  water  company,  where  no 
irremediable  Injury  will  be  Inflicted  upon  the 
company,  and  the  municipality  Is  relying  upon 
Its  former  contract  to  guard  against  fire.  West 
Troy  Waterworks  Co.  v.  Green  Island,  32  Hun, 
S80. 

A  county  Is  liable  for  water  supplied  to  conu- 
ty  buildings,  where  the  provision  of  a  town  or- 
dinance granting  the  franchises  to  fnrnlsh  a 
village  with  water,  that  water  should  be  sup- 
plied to  such  county  buildings  free  of  charge, 
was  repealed  by  the  omission  thereof  from  sub- 
sequent town  ordinances  amending  the  former, 
as  such  provision  was  not  revived  by  an  or- 
dinance adopted  by  such  village  after  becoming 
a  city,  ratifying  the  previous  town  legislation 
In  respect  to  the  water  supply.  Ashland  Water 
Co.  V.  Ashland  County,  87  Wla.  208,  58  N.  W. 
235. 

The  fact  that  a  water  company  gratuitously 
supplied  a  fountain  erected  by  others  in  a  high- 
way with  water,  for  the  use  of  cattle  driven  to 
market  and  for  horses  on  the  road,  does  not 
amount  to  a  general  dedication  to  the  public  of 
such  water.  Hlldreth  v.  Adamson,  8  Week.  Rep. 
470,  8  C.  B.  N.  S.  587,  30  L.  J.  M.  C.  N.  8.  204. 

An  obligation  of  a  water  company  under  a 
provision  of  Us  franchise  to  tarnish  water  for  a 
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city  electric-light  plant  at  a  stipulated  rate  ex- 
tends to  a  lessee  from  the  dty  of  such  plant. 
Jenkins  v.  Columbia  Land  &  Improv.  Co.  1£ 
Wash.  502,  43  Pac.  328. 

An  Injunction  will  not  be  granted  a  mnolci> 
pallty  to  restrain  a  water  company  from  shut- 
ting off  a  water  supply  for  other  than  fire  pur- 
poses claimed  by  the  municipality  without  com- 
pensation, under  a  charter  provision  that  It 
shall  have  the  right  to  tap  any  pipes  and  con- 
nect hydrants  for  water  for  the  extinguishment 
of  fires,  free  of  charge,  until  such  time  as  water 
shall  be  Introduced  therein  by  some  other  person 
or  persons,  and  thereafter  riialt  furnish  for  "flre- 
and  other  municipal  uaes"  Its  quota  or  prcqior- 
tlon  of  whatever  water  may  be  produced  by  it. 
or  may  be  introduced  by  any  other  person  or 
persons,  where  it  Is  not  alleged  that  water  has 
been  so  introduced.  San  Francisco  Spring' 
Valley  Waterworks,  39  Cal.  473. 

A  municipal  corporation  Is  liable  for  reasona- 
blo  rents  for  water  taken  from  the  mains  of  a 
water  corporation  for  extinguishment  of  fires, 
when  a  gratuitous  supply  was  not  secured  by 
contract,  although  for  many  years  It  had  been 
gratuitously  supplied  through  fire  plugs  erected 
by  the  municipality,  which  have  not  been  aban- 
doned. Carlisle  v.  Carlisle  Gas  ic  Water  Co> 
(Pa.)  3  Cent.  Hep.  584,  4  Atl.  179. 

c.  liemedif  for  breach  of  duty. 

1.  Bpecifle  performance. 

A  municipal  corporation  which  has  exhausted" 
its  power  to  secure  a  supply  of  water  by  con- 
tracting with  a  private  corporation  can  secure- 
redress  for  an  Inadequate  supply  only  by  a 
proper  proceeding  to  require  it  to  perform  its 
contract,  not  by  becoming  Judge  of  both  law  and 
fact  and  practically  confiscating  the  plant  by 
the  establl^mont  of  a  competing  plant.  Tror 
Water  Co.  v.  Troy,  200  Pa.  453,  50  Atl.  269. 

A  city  may  have  decree  against  a  water  com- 
pany for  the  specific  performance  of  the  con- 
tract of  the  water  company  to  filter  the  watei" 
to  be  supplied  to  the  city.  Burlington  v.  Bur- 
lington Water  Co.  86  Iowa,  266,  53  N.  W.  246. 

Under  the  Pennsylvania  act  of  1874,  the 
courts  can  require  a  water  corporation  so  to- 
alter  Us  plant  as  to  secure  its  patrons  a  suffi- 
cient supply  of  water,  reasonably  pure  and 
wholesome.  HInkson  v.  New  Chester  Water  Co. 
8  Del.  Co.  Rep.  417. 

A  court  authorised  to  Investigate  the  effi- 
ciency of  the  system  and  the  quantity  and  quali- 
ty of  the  water  furnished  by  a  water  company 
chartered  to  furnish  "pure"  water  may  make 
such  order  as  may  be  necessary  and  Just  for  the 
protection  of  the  public;  but,  If  found  deficient 
In  a  pure  supply.  It  cannot  point  ont  a  possible 
supply  at  some  other  point,  and  require  it  to 
adopt  It.  Brymer  v.  Butler  Water  Co.  172  Pa. 
489.  33  Atl.  707. 

While  the  location  of  the  plant  and  the  selec- 
tion of  the  water  supply  are  for  the  water  com> 
puny  to  determine,  the  sufficiency  and  character 
of  the  supply  may  be  investigated  by  the  court, 
and  the  company  may  be  required  to  meet  fairly 
the  public  use  It  has  undertaken  to  serve,  or  to- 
cease  to  collect  charges  therefor.  Com.  ea  rel. 
McCormIck  v.  Hussell.  172  Pa.  606,  33  Atl.  709. 

That  one  who  contracted  to  erect  waterworks 
and  supply  wholesome  water  to  a  city,  and 
failed  to  do  so,  subsequently  sank  sufficient  wells 
for  that  purpose  after  the  city  had  expended 
large  aums  in  perfecting  Its  own  works,  cannot 
avail  him  in  a  suit  by  the  dty  to  rescind  the 
contract.  Grand  Haven  v.  Grand  Haven  Wa- 
terworks, 99  Mich.  106.  57  N.  W.  1075. 

The  fact  that,  for  a  period  of  fifteen  years,  a 
city  has  been  served  unwholesome  water  doe» 
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not  estop  it  from  requiring  that  ft  vater  am- 
paay  aliall  comply  with  Its  contract  to  famish 
pure  water.  In  view  of  the  fact  that  notices 
were  served  upon  the  company  to  comply  with 
tbelr  duty  in  that  respect.  St.  Cloud  t.  Water, 
Ught,  &  Power  Co.  (Minn.)  92  N.  W.  1112. 

Peremptorr  nrandamus  will  He  to  require  a 
water  company  to  supply  a  municipal  corpora- 
tioa  sufBclent  water  for  the  eztlngufahment  of 
'flres,  when  the  legal  obligation  to  do  so  Is  ap- 
parent. Eaaton  t.  Lehlgli  Water  Co.  97  Pa. 
654. 

2.  Forfeiture  of  fnmcMse. 

The  most  effective  remedy  for  breacb  by  a  wa- 
ter company  of  Its  duty  li  a  proceeding  to 
forfeit  Its  franchise. 

Tbe  charter  and  francblse  of  a  waterworks 
•corporation  will  be  forfeited  when  It  appears 
that  they  were  granted  on  tbe  condition  that 
each  corporation  would  furnish  pure  and  whole- 
some water  to  a  city,  at  no  higher  rates  than 
thoae  charged  tbe  cll7  for  ita  water  supply  at 
tbe  timo  the  corporation  was  created,  and  that 
those  conditions  have  been  deliberately  and  per- 
slatently  violated.  State  v.  New  Orleans  Water- 
works Co.  107  La.  1,  31  So.  395. 

The  right  of  tbe  state  by  quo  warranto  to  for- 
feit the  charter  of  a  water  company  for  failure 
to  perform  Its  duty  and  fumlgb  a  sufficient  sup- 
ply of  pure,  wboleaome  water  Is  not  precluded 
by  the  right  given  the  municipality  to  rescind 
ita  ordinance  contract  on  notice  for  failure  to 
fnmlsb  a  water  supply,  as  such  right  of  rescls- 
eion  does  not  Impart  any  power  to  vacate  tbe 
company's  charter,  or  disturb  Its  corporate  ex- 
istence, but  only  to  avoid  the  contract.  Capital 
Oity  Water  Co.  v.  State,  105  Ala.  406,  20  L.  R. 
A.  743,  18  So.  62. 

A  defense  to  a  quo  warranto  proceeding  to  for- 
feit the  charter  of  a  water  company  for  failure 
to  perform  Its  contract  with  the  municipality 
must  allege  facts  showing  performance  of  Its 
obligation  ;  and  It  will  not  be  sufficient  simply 
to  allege  conclusions  of  law  that  It  haa  been  per- 
formed. State  e»  reL  Hacdonald  v.  Capital  City 
Water  Co.  102  Ala.  231,  14  So.  652. 

Flagrant  disregard  by  a  water  company  ot  Its 
obligation  to  furnish  clear  and  wholesome  wa- 
ter, and  the  furnishing  ot  water  which  en- 
dangers the  health  and  Uvea  of  the  people,  Ig- 
norli^  remonstrances,  are  sufficient  grounds  for 
forfeiting  its  franchise.  Palestine  Water  & 
Power  Co.  v.  Palestine,  91  Tex.  540,  40  L.  R.  A. 
204,  44  S.  W.  814,  Affirming  (Tex.  Civ.  App.) 
41  8.  W.  659. 

Where  a  francblse  granted  to  a  water  com- 
pany by  a  city  provides  that,  upon  the  failure 
of  the  coDipany  for  more  than  sixty  days  to 
furnish  wholesome  water,  tbe  franchise  shall  be 
forfeited;  and  a  contract  Is  entered  into  be- 
tween tbe  company  and  the  city  In  which  the 
ordinance  granting  the  franchise  Is  embodied, — 
tbe  rl^t  of  the  city  to  forfeit  the  franchise  Is 
not  waived  by  reason  of  a  provision  In  the  or- 
dinance that,  upon  the  failure  of  tbe  company 
to  turuish  water  as  provided  therein,  "all  water 
rentals  shall  be  suspended."  Palestine  Water 
ft  Power  Co.  t.  Palestine  (Tex.  Civ.  App.)  41 
8.  W.  eSO.  Affirmed  In  91  Tex.  540,  40  L.  B.  A. 
203.  44  S.  W.  814. 

The  failure  of  a  water  company  constantly  to 
farnlsb  sufficient  pare,  wholesome,  deep-well  wa- 
ter to  a  city  and  Its  Inhabitants,  as  required  by 
Its  charter  and  ordinance  contract,  Is  an  of- 
fense against  the  act  creating  It,  which  Is 
ground  for  the  annulment  of  Its  charter,  unless 
Justification  or  excuse  for  such  failure  on  the 
particular  facta  under  which  it  occurred  can  be 
fomid  in  the  charter.  Capital  City  Water  Co.  v. 
State,  100  Ala.  406,  29  L.  B.  A.  743.  18  So.  62. 
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The  failure  of  a  water  company  to  fumlah 
pure  water  In  eompliaoce  with  Its  duty  under 
an  ordinance  may  not  be  taken  advantage  of  by 
the  state  as  an  abuse  of  corporate  powers,  but, 
the  grant  ot  the  franchise  being  within  the  char- 
ter powera  of  the  city,  it  haa  the  right  to  an- 
nul the  franchise  thus  granted.  St.  Cload  t. 
Water,  Light,  &  Power  Co.  (Minn.)  92  N.  W. 
1112. 

A  city  la  not  required  to  obtain  specldcatlona 
from  the  state  board  of  health,  and  make  de- 
mand for  water  of  the  standard  ad(q;>ted  by  It, 
before  commencing  an  equitable  action  to  cancel 
the  contract  and  annul  the  franchise  of  a  water 
company  to  furnish  water,  granted  on  the  condi- 
tion that  the  water  be  pure.  Ibid. 

Specifying  as  a  ground  for  forfeiting  the 
franchise  of  a  water  company  Its  suspension  of 
the  supply  for  a  certain  period  Is  not  a  waiver 
of  the  right.  Independently  of  tbe  terms  of  the 
contract,  to  forfeit  tbe  franchise  for  gross  mis- 
use. Palestine  Water  &  Power  Co.  v.  Palestine, 
91  Tex.  640,  40  L.  R.  A.  204,  44  S.  W.  814,  Af- 
firming (Tex.  Civ.  App.)  41  8.  W.  669. 

An  offer  to  perform  Its  contract  to  furnish 
wholeEiotne  water,  made  by  a  water  company 
after  suit  has  been  brought  to  forfeit  its  fran- 
chise, does  not  entitle  It  to  relief  from  tbe  for- 
feiture and  an  extension  of  time  for  the  per- 
formance. IMd. 

Tbe  court  will  not.  In  the  exercise  of  Ita  dis- 
cretion, refuse  to  annul  the  charter  of  a  water 
company  which  at  different  times  for  two  years 
during  droughts  haa  supplied  river  water  In- 
stead of  pure,  wholesome,  deep-well  wster  as  re- 
quired by  Ita  charter  and  ordinance  contract, 
and,  for  an  Insufficient  reason,  has  refused  to 
siuk  additional  wells  necessary  to  the  perform- 
ance of  Its  duty  thereunder;  where  tbe  only 
reasons  urged  for  not  annulling  It  are  that,  If 
tbe  charter  Is  vacated,  all  water  supply  will  at 
once  cease  and  tbe  c\ty  be  exposed  to  devastation 
and  min,  and  that  It  is  now  exerting  Itself  to 
sink  such  additional  wells,  and  promises  to  con- 
tinue such  efforts  until  the  necessary  work  is 
completed.  Capital  City  Water  Co.  v.  State, 
lOS  Ala.  406,  2U  L.  R.  A.  743,  18  So.  62. 

Where,  at  the  expiration  of  the  time  for  th« 
completion  of  waterworks,  agreed  upon  by  a 
contract  which  also  contained  a  clause  allowing 
tbe  contractors  thirty  days  after  uoUce  to  put 
the  works  In  satisfactory  working  order,  the 
corporation  served  a  protest  upon  the  contract- 
ors complaining  In  general  terms  of  the  Insuffi- 
ciency ot  tbe  works,  without  specifying  particu- 
lar defects,  but  subsequently  made  use  of  the 
works  complained  of  for  about  nine  years  with- 
out further  notice, — action  may  not,  at  the  ex- 
piration of  that  time,  be  brought  for  rescission 
of  the  contract  without  further  notice,  as,  on 
account  of  the  long  delay,  tbe  contractors  can- 
not be  replaced  In  their  original  position,  and, 
by  tbe  acceptance  and  use  of  tbe  waterworka  for 
bucb  a  period  of  time,  the  complaint  must  be 
deemed  t»  have  been  waived.  Richmond  v.  La> 
fontalne,  30  Can.  S.  C.  155. 

A  city  may  maintain  a  bill  for  the  rescission 
of  a  contract  for  a  water  supply  on  tbe  ground 
of  defendant's  failure  to  afford  a  constant  sap- 
ply  for  the  protection  of  property  against  fire, 
although  no  damage  from  such  cause  has  yet 
been  sustained.  Light,  Heat,  ft  Water  Co.  v. 
.Tuckson,  73  Miss.  598,  19  So.  771. 

Under  a  contract  to  furnish  water  to  a  mu- 
nicipality, which  requires  the  water  company  to 
furnish  extra  pressure  from  Its  pumps  in  case 
of  fire,  the  company  Is  bound  to  take  notice  of 
such  tires  as  It  will  be  negligence  not  to  know  of 
It)  view  of  Its  duty,  its  opportunities  for  In- 
formation, and  the  nature  of  ita  buainesa.  HM. 

A  corporation  cannot  cMnpIaln  that  Its  re- 
ceiver, appointed  In  another  court,  Is  not  made 
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a.  portr  to  ft  tnlt  to  revoke  Its  eoatmet  to  snp- 
pl7  water  to  a  eltr  and  Ita  right  to  oeenpy 
•treetB.  Palertlne  Water  &  Power  Co.  v.  Pal- 
estine, dl  Tex.  540,  40  L.  R.  A.  204.  44  S.  W. 
814,  Afflrmlng  (Tex.  CIt.  App.)  41  8.  W.  639. 

8.  Other  rffmedlei  of  munMpalUu. 

The  Inadequacy  of  tbe  supp);  furnished  to  a 
municipal  corporation,  whlcb  renders  the  con- 
tract wltli  tb«  mnntclpalltr  TOldable,  doea  not 
authorixe  the  manlclpallty  to  erect  a  plant  of 
Ita  own  In  Tlolation  of  the  contract,  without 
flrat  baring  the  contract  annulled.  Walla  Walla 

Waita  Walla  Water  Co.  172  V.  8.  1.  48  L.  ed. 
841.  19  Sup.  Ct.  Hep.  77. 

When  a  manlclpal  water  company  haa  con- 
atructed  Its  plant  under  and  In  accordance  with 
a  contract  with' a  municipal  corporation,  the 
mnnldpal  corporation  will  be  restrained  by  In- 
junction from  authorizing  tbe  conatrnctlon  of  a 
aecond  plant  because  the  first  proves  Insufflclent, 
the  owner  thereof  being  ready  to  make  sufllclent 
alterations  and  additions,  and  the  municipal  cor- 
poration having  the  power  to  protect  Its  inter- 
ests when  granting  permission  to  tear  up  the 
streets.  Chlcoutlml  v.  LAgarfi,  27  Can.  8.  C. 
329,  Keveralng  Bap.  Jud.  Quebec,  5  B.  B.  S42. 

A  water  company  cannot  recover  the  contract 
price  for  water  famished  to  a  mnnlctpal  cor- 
poration when  It  has  not  complied  with  the 
terms  ot  its  contract.  Bienville  Water  Supply 
Co.  T.  Mobile,  125  Ala.  178,  27  So.  781. 

A  city  Is  not  bound  to  accept  and  pay  for 
water  furnished  for  public  purpoaea  under  a 
contract  with  a  water  company  to  supply  the 
city  and  Its  citizens  with  well-settled  and  whole- 
some water,  unless  tbe  water  la  of  the  quality 
provided  for  by  the  contract.  WInlleld  Water 
Co.  V.  Wlnfleld,  SI  Kan.  104,  38  Pac.  714. 

It  Is  Inequitable  that  a  corporation  chartered 
to  serve  a  "public  use,"  and  actually  undertaking 
to  aerve  tbe  public  with  substantially  "pure 
.water,"  should  be  allowed  to  collect  the  price 
ot  a  supply  of  good  water  from  those  to  whom 
it  delivers  an  article  that  cannot  be  used,  or  be 
made  tit  for  use,  by  any  process  within  Its 
knowledge  or  reach:  and  It  will  be  enjoined 
from  collecting  rents  In  such  case,  except  for 
that  used  In  flusblog  closets  and  sewers,  and 
for  fire  porposea.  Brymer  v.  Butler  Water  Co. 
172  Pa.  489.  83  AU.  707. 

The  failure  ot  a  water  company  to  supply 
good  and  wholesome  water  for  domestic  uae 
will  not  be  a  defense  to  Its  suit  against  a  dty 
to  recover  renta  for  water  furnished  fire  hy- 
drant! exclusively  under  a  clause  of  the  or- 
dinance contract  providing  that  all  water  rent- 
als aball  be  suspended  during  a  failure  to  sup- 
ply good  and  wholesome  water.    State  Trust  Co. 

Dulitth,  70  Minn.  257,  78  N.  W.  249. 

It  is  no  defense  on  the  part  of  a  muDldpai 
corporation  to  tbe  payment  of  hydrant  rental 
to  a  water  company,  that  the  latter  had  failed 
to  comply  with  Its  contract  to  keep  the  water 
pure  by  a  filtering  process.  In  accordance  with  a 
clause  In  the  contract  providing  therefor,  and 
that,  upon  Ita  failure  bo  to  do  after  reasonable 
notice.  It  shall  forfeit  the  hydrant  rental  until 
such  filtering  process  ta  provided ;  where  the 
evidence  falls  to  show  that  tbe  city  gave  the  re- 
quired notice,  and  allowed  thereafter  reasonable 
time  to  perfect  the  filtering  process.  Kankakee 
V.  Kankakee  Water  Co.  38  III.  App.  620. 

A  city,  in  an  action  against  It  to  recover  the 
contract  price  for  hydrant  rentals,  may  not  off- 
set damages  sustained  by  private  consumers  for 
the  failure  to  furnish  them  with  pui-e  water. 
Industrial  Trust  Co.  t.  St.  Cloud  (Minn.)  88 
N.  W.  114. 

The  right  of  taxation  vested  In  the  aathor- 
Itiea  ot  a  city  by  the  leglalature  doea  not  cr«- 
61  L.  H.  A. 


ate  such  an  Interest  In  tbe  taxable  proptttr 
therein  as  to  give  the  municipality  or  Its  a»- 
sigQS  a  right  of  action  agalnat  a  water  company 
for  damages  from  the  diminution  ot  taxable^ 
property  by  the  destruction  thereof  by  lira  by 
reason  of  the  Insufllclency  of  the  water  anpplled 
under  a  ctwtract  with  tbe  municipality.  FenrU 
V.  Carson  Water  Co.  16  Nev.  44,  40  Am.  Bep. 
485. 

In  an  action  against  a  municipality  for  water 
supplied,  damages  sustained  by  citizens  and 
priqierty  ownere  from  tbe  destruction  of  their 
property  by  fire  t>ecaaBe  of  the  Insufflcleney  of 
the  water  supply  cannot  be  aet  off  or  recouped. 
Montgomery  v.  Montgomery  Waterworks,  7I> 
Ala.  233. 

Nor  damages  for  failure  to  fnmlah  water  for 
public  nse  In  schools,  churches,  fire  departmental 
and  city  offices,  as  provided  by  ordinance  apoa 
tbe  city's  making  conneetlona  for  that  purpoae* 
when  tbe  answer  does  not  allege  that  the  city 
has  at  any  time  made  the  proper  connections. 
Industrial  Trust  Co.  St.  Cloud  (Minn.)  93 
N.  W.  114. 

A  provision  In  a  contract  to  supply  a  dty 

with  water,  that  the  water  company,  on  failure 
to  repair  a  defective  hydrant  within  six  days 
after  notice  to  do  so,  shall  forfeit  |10  per 
week  thereafter  for  each  week  tbe  iiydront  re- 
mains out  of  repair.  Is  not  In  tbe  nature  (rf 
liquidated  damages  for  an  entire  breach  of  the- 
contract,  but  a  penalty  for  the  occasional  and 
temporary  neglect  on' the  part  of  the  company 
to  keep  all  or  any  of  the  Ivdrants  In  proper  re- 
I>alr.  Light,  Heat,  &  Water  Co.  v.  Jackaon,  78 
UlBB.  508.  19  So.  771. 

Where  there  Is  no  evidence  to  show  that  a 
city  baa  sustained  a  loss  on  account  of  tbe  fail- 
ure to  furnish  consumera  with  water.  In  an  ac- 
tion against  contractors  for  breach  of  contract 
to  ctmstrnct  a  water  system,  tbe  city  may  not 
recover  damages  for  tbe  failure  of  the  con- 
tractors to  furnish  the  stated  amount  oi  water 
as  agretfd.  If  the  amount  of  money  paid  the  con- 
tractors by  the  city,  added  to  tbe  amount  nec- 
essarily expended  in  order  to  complete  tbe  water 
system,  did  not  exceed  tbe  contract  price  plos 
the  value  of  extra  material  furnished  by  the  de- 
fendant. Sherman  v.  Connor  (Tex.)  72  S.  W. 
238. 

One  furnishing  water  to  a  city  and  Its  in- 
habitants under  contract  assumes  a  public  dntj, 
a  wilful  violation  of  which  by  charging  rates  in 
excess  of  those  stipulated  therein  may  be  de- 
clared a  mlBdemeanor  by  a  subsequent  or- 
dinance, and  punishable  as  such  by  fine  and  Im- 
prisonment, without  Impairing  the  obligation  of 
a  contract,  taking  away  a  veated  contract  right, 
or  depriving  one  of  bla  property  without  duft 
process  of  law :  but  an  ordinance  ImposbiK  a 
flno  or  imprisonment  for  the  commission  of  an 
act  authorlxed  by  the  contract  would  be  Invalid. 
Crosby  v.  Montgomery,  108  Ala.  498,  18  8o.  728. 

4.  Butt  by  oonsttiMr. 

Tbe  qnestlon  of  the  right  of  a  consumer  t» 
sue  for  a  breach  by  tbe  water  company  of  Ita 
contract  with  the  city  has  given  the  courts  some 
trouble.  On  the  one  hand,  tbe  consumer  Is  not 
a  party  to  tbe  contract,  and,  under  the  general 
rule  governing  tbe  matter  of  parties,  would  not 
be  entitled  to  sue.  On  tbe  other  hand,  the  con- 
sumer Is  so  vitally  Interested  In  the  contract, 
and  Its  breach  may  bring  ao  much  dlaaatcr  to- 
bim,  that  some  courts  have  upheld  an  action  In 
bis  favor.  The  discussion  under  this  subdivi- 
sion does  not  include  cases  Involving  express- 
contract  relations  between  company  and  con- 
sumer. Such  oises  are  treated  in  subd.  Til. 
Xor  does  It  include  cases  in  which  the  com- 
pany was  guilty  ot  a  direct  wrong,  like  Oreen 
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T.  Ashlaod  Water  Co.  101  Wis.  258,  43  L.  B.  A. 
117,  77  N.  W.  722,  supra,  VI.  b.  1,  (b). 

Id  general.  It  may  be  stated  that  a  public 
dutr  which  win  sustain  a  rlffht  of  actioa  In 
(aror  of  Indlrldaali  Injured  bj  Its  nonpeifonn- 
anee  Is  not  created  by  a  contract  witb  a  mimic- 
Ipallt;  to  furnish  a  water  supply.  House  t. 
Houston  Waterworks  Co.  88  Tex.  238,  28  L. 
B.  A.  532,  31  8.  W.  179. 

So,  wbere  a  city  baa  contracted  wltb  a  water 
company  to  fnmldi  water  to  Its  dtttens,  an  ac- 
tion against  the  company  to  restrain  It  from 
enforcing  higher  rates  than  those  stipulated  tn 
the  contract  Is  properly  brought  by  the  city.  In- 
stead of  by  the  citizens.  Cleburne  Water,  Ice, 
ft  Lighting  Co.  T.  Cleburne,  13  Tex.  CIt.  App. 
141.  35  S.  W.  733. 

But  It  has  been  held  that  mandamus  will  Is- 
sue on  the  relation  of  a  consumer  of  water  to 
compel  a  water  company  to  furnish  pure  water 
under  Its  contract  wltb  the  city,  and  to  supply 
It  at  reasona'ble  rates  and  on  reasonable  terms. 
The  relator  will  not  be  required  first  to  pay  tbe 
ezcfbltant  cfaatgea  and  then  seek  redrew  at  law 
to  recover  ezcewlTe  amounts  exacted.  People 
«  rel.  Bmab  New  York  Snburtxin  Water  Co. 
88  App.  Dlv.  418.  66  N.  T.  Snpp.  864. 

Action  for  lost  by  fire. 

Actions  by  consumers  have  most  frequently 
arisen  In  casea  where  their  property  has  been 
destroyed  by  flre,  and  they  hare  alleged 
that  negligence  of  the  water  company  contrib- 
uted to  the  reaalt.  The  earlier  caaea  of  thla 
class  are  gathered  in  a  note  to  Howsmon  v. 
Trenton  Water  Co.  (Mo.)  23  L.  R.  A.  146. 
Kefei-ence  Is  made  to  that  note  for  the  cases 
covered  by  It  It  may  be  stated.  boweTer,  that 
tbe  cases  at  tbnt  time  eatabllahed  tbat  tbe  nn- 
Dlelpallty  was  under  no  (Allgatlon  to  furnish 
water,  a  breach  of  which  would  render  It  liable 
to  the  consumer  who  was  Injured ;  and  a  ma- 
jority of  tbe  caaes  held  that  tbe  consumer  had 
no  rlgbt  of  action  against  a  water  company. 
The  cases  alnce  tbat  time  sbow  a  almllar  re- 
sult. 

lAaWitv  of  mvnUHpattty. 

A  municipal  corporation  wbicb  has  undertak- 
en to  provide  a  water  aupply  Is  not  liable  to  a 
citizen  for  failure  to  keep  the  supply  adequate 
for  fire  purposes.  SpringOeld  F.  &  U.  Ins.  Co. 
V.  Keesevllle.  148  N.  Y.  46,  30  L.  B.  A.  660, 
42  X.  E.  405,  Reversing  80  Hun,  162,  29  N.  Y. 
Supp.  1130,  which  In  turn  Beveraed  6  Misc.  288, 
20  N.  Y.  Supp.  1094. 

A  municipal  corporation  aatborixed  and  em- 
powered to  erect  and  maintain  a  reservoir  to 
supply  water  for  tbe  extinguishment  of  Hres  Is 
not  liable  for  loss  resulting  from,  the  reservoir 
being  out  Of  repair,  as  its  power  la  discretion- 
ary. Grant  T.  Erie,  60  Pa.  420,  8  Am.  Bep. 
272. 

A  municipal  corporation  Is  not  liable  for  dam- 
ages to  a  property  owner  from  tbe  destruction 
of  his  property  by  fire  due  to  the  negligence  of 
ita  oncers  in  tailing  to  keep  the  Are  plugs  In 
good  order  and  the  water  mains  filled  wltb  wa- 
ter at  tbe  proper  pressure,  even  though  It  levies 
and  collects  an  annual  water  tax  for  tbe  main- 
tenance of  tbe  water  system,  as  such  acta  are 
governmental  rather  than  ministerial.  Wright 
T.  Augusta,  78  Ga.  241 

A  city  Is  not  liable  for  lose  by  Are  which  re- 
sults from  the  negligence  of  the  city  autboritlea 
In  allowing  water  pipes  to  fill  with  earth  so 
that  they  are  rendered  useless  for  the  purpose 
of  supplying  water  for  the  extinguishment  of 
fires,  although  the  city  owns  its  own  water- 
works, and  charges  consumers  of  water  an  an- 
nual water  rent,  where  It  appears  tbat  tbe  city 
la  not  compelled  by  law  to  maintain  the  water- 
61  L.  R.  A. 


works,  but  It  la  discretionary  with  tbe  city  aa  to 
whether  it  will  provide  for  a  water  supply ; 
since  It  Is  against  public  policy  to  hold  tbe 
city  liable  in  such  a  case,  as  the  bosard  of  pe- 
cuniary loss  mlj^t  prevent  tbe  corporation 
from  assuming  duties  which,  althouigh  not 
strictly  corporate  or  eaaential  to  corporate  ex- 
istence, largely  anbaerve  tbe  public  interest. 
Uendel  v.  Wheeling.  28  W.  Va.  23S,  37  Am. 
Rep.  665. 

The  power  residing  In  a  municipality  to  pro- 
vide for  a  aupply  of  water  Is  In  ita  nature  leg- 
islative and  governmental ;  and.  If  not  exercised, 
and  In  oonsequc-nce  loss  results  to  property  own- 
ers by  flres  occurring,  tbe  municipality  Is  not 
liable  In  damages.  Plontera*  OH  Hill  v.  Mon- 
roe Waterworks  &  Light  Co.  62  La.  Ann. 
1243,  27  So.  684. 

A  municipal  corporation  exercising  permissive 
Quthorlty  to  maintain  a  water  plant,  when  It 
furnishes  a  supply  for  Are  protection  doea  not 
assume  responsibility  for  fire  loss  ttom  the  neg- 
ligence of  its  offlcers  In  permitting  Its  plant  to 
be  out  of  repair,  as  Its  fire  department  performs 
a  governmental  function,  and.  for  purposes  of 
ptotec^tlon  from  Hre,  the  water  plant  and  serv- 
ice must  be  a  part  of  the  Are  department.  Miller 
V.  Minneapolis,  75  Minn.  131,  77  N.  W.  788. 

A  mnnldpal  corporation  owning  a  waterworks 
system  used  for  Ore  purposes  is  not  liable  for 
the  burning  of  property  of  a  taxpayer  In  con- 
sequence of  Its  failure  to  furnish  sufflclent 
water  for  extinguishing  a  flre.  Butterwortb  T. 
Henrietta  (Tex.  Civ.  App.)  61  8.  W.  07S. 

Where  a  city  undertakes  to  provide  for  a  sup- 
ply of  water  by  contract  with  a  private  com- 
p.-iny,  which  falls  adequately  to  meet  Its  ob- 
ligations, the  municipality  Is  not  liable  In  dam- 
ages. Nor  la  It  liable  for  the  mlsifensance  or 
nonfeasance  of  its  officials  in  connection  witb 
such  contract  or  Its  enforcement.  Planters'  Oil 
Mill  T.  Monroe  Waterworks  &  Light  Co.  52  La. 
Ann.  1243.  27  So.  084. 

A  city,  having  been  authorised  to  make,  and 
having  made,  a  contract  with  a  water  company 
for  tbe  supply  of  water  to  the  city  for  five  years 
wltb  the  privilege  of  continuing  the  contract  for 
fifteen  years,  and  at  tbe  end  of  the  five  yean 
having  elected  not  to  continue  It,  In  consequence 
of  which  tbe  water  company  shut  otT  the  water. 
Is  not  liable  for  tbe  burning  of  a  building  while 
the  water  was  shut  off.  Sandusky  Central 
City,  22  Ky.  L.  Bep.  669,  58  S.  W.  516. 

But  the  city  may  bind  Itoelf  by  contract  under 
such  circumstances  as  will  render  It  liable  for  a 
loss  reanltlng  from  Its  breach. 

Thus,  a  town  may  legally  contract  to  furnish 
a  person  with  water  for  uae  In  a  boiler  to  make 
steam  to  heat  bis  grerabouse.  Watson  t.  Need- 
ham,  101  Mass.  404,  24  L.  B.  A.  287,  8T  N.  B. 
204. 

And.  If  It  baa  contracted  to  do  so.  It  Is  bound 
to  use  reasonable  care  and  diligence  to  have 
ready  for  delivery  a  aufflclent  supply  of  water 
for  use  under  the  contract  so  long  as  It  remains 
la  force,  and  may  he  liable  for  failure  of  supply 
because  of  a  leak,  which  remains  undlacovered 
until  the  standplpe  has  been  emptied  and  there 
is  no  longer  any  pressure  in  tbe  surface  pipea. 
/bid. 

And  It  will  be  liable  In  tort  for  the  Injury 
caused  by  negligently  uncovering  the  supply 
pipes  In  tbe  construction  of  a  sewer  so  that  it 
fieezes  and  cuts  off  tbe  water  supply  ao  that  tbe 
plants  are  lost.  Stock  v.  Boston,  149  Mass. 
410,  21  N.  E.  871. 

For  tortious  acta  Independent  of  tbe  contract, 
an  action  of  tort  will  lie,  although  one  of  tbe 
consequences  is  a  breach  of  tbe  contract.  Ibid. 

\Vhen  a  municipal  corporation  undertakes  to 
I  supply  water  for  use  In  a  hydraulic  elevate.  It 
Is  liable  for  a  breach  of  contract  It  It  supplies 
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water  Impregnated  witb  saad.  whereby  the  ele- 
▼aCor  Is  lojured.  Scottish,  O.  &  M.  Land  Co.  v. 
Toronto,  24  Ont.  App.  Rep.  208. 

And  It  has  been  held  that  a  manlclpal  cor- 
poration which  Toluntarll}'  assumea  Its  corpo- 
rate character,  and.  for  Its  own  gala,  voluntari- 
ly exercises  charter  authority  to  furnish  Its 
inhabitants  with  a  supply  of  water,  will  be  lia- 
ble to  a  patron  for  hire  for  Its  negligence  In 
tailing  to  maintain  a  proper  pressure  In  Its 
reaerroir  for  the  extinguishment  of  Are,  by  rea- 
Hon  of  which  his  property  Is  destroyed.  lienzen 
T.  New  BraunfolB,  13  Tex.  CIt.  App.  335,  35 
S.  W.  341.  The  court  asys  there  Is  no  substan- 
tial difference  between  the  operation  of  a  system 
of  waterworks,  and  streets  and  sewen  and  other 
like  works;  and,  if  cities  are  liable  for  n^il- 
gence  in  the  operation  of  socb  works  and  the 
manafcemcnt  of  such  property,  the  same  rule  of 
■lability  should  exist  lor  negligence  in  opemt- 
ing  lt«  waterworkH. 

LiailUtu  of  water  ootnpan]/. 

Some  cases  have  upheld  an  action  by  the  con- 
anmer  on  the  ground  that  the  action  was  made 
for  hiB  benefit. 

Thus,  It  has  been  held  that  a  prirate  citizen 
may  nuilntain  an  action  against  a  water  com- 
pany which  has  contracted  wltb  the  city  to 
furnish  adequate  fire  protection,  for  the  loss  of 
pTopertj  from  a  breach  of  said  contract  by  the 
company.  Graves  County  Water  &  Light  Co. 
V.  LIgOD,  23  Ky.  L.  Rep.  2149,  06  S.  W.  725. 

If  n  water  company  Is  guilty  of  negligence  In 
carrying  ont  its  contract  to  supply  water  to  a 
municipality  for  Ore  purposes,  but  for  which  a 
loss  to  a  resident  of  the  municipality  would  not 
have  occurred,  it  will  be  liable  to  make  good  the 
loss.  Duncan  v.  Owensboro  Water  Co.  12  Ky. 
L.  Bep.  824.  15  S.  W.  523. 

A  petition  alleging  that  the  plaintiff's  prop- 
erty was  destroyed  by  Are  because  of  an  Insuffl- 
rlent  water  supply,  nnd  that  the  defendant's 
waterworks  company  obligated  Itself  by  contract 
with  the  city  to  supply  the  water  necessary  to 
extinguish  flres,  which  contract  was  not  merely 
for  the  benefit  of  the  municipality,  but  for  Its 
tahabltaiits  aa  well,  constltatea  a  lufflclent  le- 
gal cause  of  action  to  send  the  case  to  trial  on 
its  merits.  Planters'  Oil  UUI  Monroe  Water- 
works ft  Light  Co.  52  La.  Ann.  1248,  27  So. 
084. 

So  far  as  the  fight  to  maintain  the  action  Is 
based  upon  the  fact  that  the  contract  is  made 
for  the  benefit  of  the  consumer,  the  decisions 
are  not  sound. 

As  said  by  Brown,  J.,  In  Walnwrlght  v. 
gueens  County  Water  Co.  78  Hun,  146,  28  N.  Y. 
Supp.  1)8T,  the  fact  that  the  performance  of  a 
contract  by  the  water  company  would  Inure  to 
the  benefit  of  the  consumer  Is  not  sufficient  to 
bring  the  case  within  the  rule  that,  when  a 
promise  is  made  by  one  person  for  the  benefit 
of  another.  It  may  be  enforced  at  the  suit  of  the 
latter.  The  cases  which  have  permitted  one  for 
whose  benefit  a  contract  was  made  to  sue  there- 
on have  proceeded  upon  the  ground  that  he  was 
specificfllly  named  In  the  contract,  or  that  the 
promisor  received  money  or  property  which  he 
agreed  to  pay  over  to  the  beneficiary  or  the 
promisee  was  under  a  legal  oUlgatlra  to  the 
beneficiary  which  the  promisor  assumed  as  his 
own,  nnd  thus  connected  himself  wltb  the  trans- 
action. 

To  entitle  a  third  person  to  maintain  suit 
on  a  contract  the  performance  of  which  is  to 
Inure  to  bis  benefit,  the  contract  must  be  made 
for  bis  benefit  as  Its  object,  and  he  must  be  the 
party  Intended  to  be  benefited.  House  v.  Hous- 
ton Waterworks  Co.  88  Tex.  233,  28  L.  E.  A 
532,  31  S.  W.  179. 
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It  is  very  evident  that  the  consumer  Is  not 
within  either  of  the  first  two  classes,  and  tbe 
cases  conclusively  show  that  the  municipality 
la  under  no  (^ligation  to  the  consumer ;  so  that 
the  water  company,  of  course,  does  not  assnme 
it.  Two  other  caseu  have  placed  the  right  of  ac- 
tion upon  a  ground  that  Is  not  so  easily  dis- 
posed of. 

In  Gorrell  v.  Greensboro  Water  Supply  Co. 
124  N.  C.  328,  40  L.  R.  A.  513,  82  S.  B.  720, 
Clark.  J.,  says  a  citizen  may  sue  on  breach  of 
contract  between  a  water  company  and  a  ma- 
nlclpal  corporation  for  private  loss  from  failure 
of  the  water  company  to  supply  an  adequate 
supply  of  water  for  protection  against  Are,  Blnc« 
he  is  a  beneficiary,  and  fnrnl^ea  eonalderatlon 
money. 

And  the  same  reason  was  given  in  another 
case  holding  that  a  contract  between  a  munici- 
pal curponitlon  and  a  water  company  by  which 
the  latter  agreed  to  famish  a  aufllclent  supply 
of  water  at  all  times  (unavoidable  accidents  ex* 
ccpted)  for  public  and  private  use,  and  to  fur- 
nish water  direct  from  the  pumps  for  the  use 
of  the  fire  department  whenever  an  alarm  waa 
given.  Is  an  ngreement  for  the  benefit  of  tbe 
property  owners  of  the  city  as  well  as  for  the 
municipality;  and,  as  the  consideration  for  the 
contract  was  paid  by  the  property  owner  in  the 
way  of  taxes,  he  has  a  right  of  action  against 
such  water  company  for  an  injury  sustained  by 
him  by  reason  of  the  neglect  of  the  company  to 
furnish  a  sutficlent  supply  of  water  for  the  extin- 
guishment of  a  fire,  by  which  his  property  was 
destroyed.  Duncan  v.  Owensboro  Water  Co.  12 
Ky.  L.  Rep.  35.  12  S.  W.  557. 

If  the  consumer  is  regarded  as  the  principal 
who  furnished  the  consideration,  and  the  mu- 
nicipality as  his  agent  to  execute  the  contract. 
It  Is  very  dlOcult  to  see  wby  be  should  not  be 
entitled  to  sue.  aa  the  undisclosed  principal,  the 
real  party  in  Interest.  Some  courts  have  at- 
tempted to  answer  this  contention,  but  with 
IndlltercDt  success. 

In  Ilowsmon  r.  Trenton  Water  Co.  119  Mo. 
304  ,  23  L.  R.  A.  140,  24  8.  W.  784,  the  court 
said  that  the  facts  that  a  contract  between  a 
town  and  a  water  company  for  a  water  supply 
provides  that  part  of  tbe  consideration  shall  be 
a  special  tax,  to  be  raised  from  citizens,  paid  to 
the  water  company ;  and  that  the  water  com- 
pany shall  be  liable  for  all  damages  caused  by 
Its  neglect  to  furnish  an  adequate  supply  of 
water  to  exthigulsh  fires,— do  not  bring  the  tax- 
payer Into  privity  with  the  contract,  so  that  he 
can  sue  thereon  in  case  his  property  Is  destroyed 
through  the  negligence  of  the  water  company. 

So,  in  Mott  v.  Cherryvale  Water  &  Mfg.  Co. 
48  Kan.  12,  IS  L.  R.  A.  375,  28  Pac.  9S9. 
the  court  said  that  the  mere  fact  that 
a  city  levies  and  collects  a  tax  to  be 
paid  to  a  water  company  does  not  create 
any  privity  of  Interest  between  the  water  com- 
pany and  a  citizen  or  resident  of  the  city.  In 
making  such  a  contract,  the  city  dlscbarges  one 
of  Its  duties  for  which  It  was  created,  and,  in 
raising  the  required  money,  it  only  provides  the 
consideration  due  from  it  by  virtue  of  the  eon- 
tract. 

So.  lu  Britton  t.  Green  Bay  ft  Ft.  H.  Water- 
works Co.  81  Wis.  48,  51  N.  W.  84,  It  Is  said 
that  the  acceptance  by  a  water  company  of  the 
provlstonti  of  an  ordinance  "to  supply  said  city 
and  the  inhabitants  thereof  wltb  water  for  pub- 
lic and  private  uses,  for  public  and  private  con- 
sumption, and  for  putting  out  fires;"  and  pro- 
viding for  the  charging  of  rates  for  the  water 
furnished  to  Inhabitants  for  private  purposes, — 
creates  no  contractual  relation  between  tba  com- 
pany and  the  Inhabltanta  aa  to  tbe  fumlatalns 
of  water  for  putting  ont  Area. 
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So,  In  Akron  Waterworks  Oo.  t.  Brownless, 
10  Ohio  C.  C.  620,  It  Is  said  that  no  ccffltractaal 
relation  exists  between  a  property  owner,  who 
pays  for  the  water  famished  to  his  premises, 
and  a  water  company,  which  will  support  an  ac- 
tion by  such  owner  against  the  water  company 
for  damages  from  the  destmction  of  his  proper- 
ty by  fire  by  reason  of  failure  to  furnish  auffl- 
^ient  water  pressure  under  Its  contract  with 
the  city  to  fomish  water  for  fire  purposes. 

So,  In  Boston  Safe  Deposit  ft  T.  Co.  v.  Salem 
Water  Go.  94  Fed.  238,  it  Is  said  that  a  con- 
tract between  a  water  company  and  a  city 
to  furnish  a  supply  of  water  for  use  In 
cztlngulBhlng  flrea,  sach  supply  to  be  paid 
for  by  a  tax  levy,  does  not  create  sncb 
privity  of  contract  between  a  cltlzm  and  the 
water  company  as  will  authorize  him  to  main- 
tain an  action  against  the  company  for  the  de- 
struction of  hlB  pn^erty  by  fire,  caused  by  the 
failure  of  the  water  con^any  to  fulfil  its  con- 
tract. 

None  of  those  cases,  however,  reach  the  gist 
of  the  contention.  The  nonliability  of  the  water 
company  depends,  not  on  the  Inability  of  the 
ccHisamer  to  maintain  the  action,  but  upon  the 
failure  of  the  contract  to  cover  such  liability. 

As  said  in  Walnwrlgbt  t.  Queens  County  Wa- 
ter Co.  78  Hun,  146,  28  N.  Y.  Supp.  987,  the 
company  does  not  agree  to  extinguish  fires.  Its 
agreement  Is  to  furnish  water.  In  most  cases 
it  would  be  impossible  to  say  that  failure  to  fur- 
nish water  was  the  cause  of  the  loss.  Fires  oc-  \ 
ear  constantly  in  which  not  <»ly  bnildlnga  and 
their  contents,  but  whole  sections  of  cities,  are 
consumed,  although  all  the  water  that  can  be 
used  la  at  hand  and  turned  upon  the  flames. 
Wltb  all  the  uncertainty  which  exists  as  to  what 
It  the  particular  caase  leqwnsible  for  a  fire 
loss,  a  water  company  cannot  be  held  liable  for 
the  loss,  unlesB  It  is  held  to  assume  the  respon- 
stblllty  of  an  Insurer.  The  rule  with  respect 
to  damages  precludes  such  a  holding.  Dam- 
ages must  be  such  as  were  within  the  contempla- 
tion of  the  parties ;  and  It  certainly  cannot  be 
claimed  that  for  the  meager  remuneration  re- 
ceived a  water  company  undertakes  to  make 
good  the  loss  which  would  result  from  the  de- 
Mmetlon  of  a  modem  city  by  fire.  And  the 
principle  applies  equally  to  the  destruction  of 
any  part  of  It.  For  there  is  no  place 
to  draw  a  line  short  of  abaoiute  nonlia- 
bility if  Uqbllitj  for  loss  at  the  entire  city  Is  de- 
nted. The  great  weight  of  aothorltj  agveea  with 
this  conclusion,  although  the  decisions  are  not 
placed  on  this  ground. 

A  water  company  does  not  assume  any  official 
dnty  the  breach  of  which  will  render  It  liable  to 
an  individual  Injured  thereby.  Walnwrlgbt  v. 
Queens  County  Water  Co.  78  Hnn,  146,  28  N. 
Y.  Snpp.  987. 

An  ordinance  requiring  a  water  company  to 
famish  a  supply  for  the  extinguishment  of  fires 
Is  not  one  which  the  municipality  Is  <Aliged  to 
enact  or  enforce,  and  no  public  duty  Is  Imposed 
by  Its  enactment  the  violation  of  which  will 
render  the  city,  or  those  appolmted  to  carry  out 
Its  provisions,  liable  to  anyone  who  may  suffer. 
Fitch  V.  Seymour  Water  Co.  139  Ind.  214,  37 
N.  E.  982. 

n  a  city  la  not  liable  to  its  citizens  or  resi- 
dents, the  water  company  is  not  liable  to  such 
citlsens  or  residents  upon  a  contract  between 
Itself  and  the  city ;  the  contract  In  such  a  case 
being  between  the  city  and  the  water  company 
only.  Mott  V.  Cherryvale  Water  &  Mfg.  Co. 
48  Kan.  12,  IS  L.  S.  A.  375,  28  Fac.  989. 

One  who  contracts  with  a  corporation  to  suy- 
[rty  hydrants  at  certain  points,  with  water  for 
public  use  In  the  event  of  fires.  Is  not  liable  for 
damages  occasioned  to  the  property  of  an  In- 
4lTldnal  nte  payer  of  the  city  by  fire,  owing  to 
61  L.  B.  A. 


there  not  having  been  a  sufficient  'supply  of  wst 
ter ;  there  being  no  sufficient  privity  between 
the  rate  payer  and  the  eehtmctor.  Cnnnlng- 
ham  r.  Fumias,  4  U.  C.  C.  P.  S14. 

A  breach  of  a  contract  by  a  water  company 
to  furnish  water  to  a  municipal  corporation  for 
the  extinguishment  of  fires  gives  a  citlsen  whose 
property  Is  deatroyed  by  fire  no  right  of  actiOD 
against  the  water  company.  Fitch  v.  SeynuxOr 
Water  Co.  139  Ind.  214,  37  N.  E.  982. 

A  water  company  Is  not  liable  to  a  private 
party  for  fsllnre  to  supply  certain  fire  pings 
with  a  certain  amount  of  water  as  stipulated  In 
Its  contract  with  the  city.  Beck  v.  Kittanning 
Water  Co.  (Pa.)  9  Cent.  Bep.  638.  11  Atl.  300. 

A  water  company  Is  not  liable  to  a  cltlsen  for 
damage  resulting  from  Its  tallnre  to  provide  fire 
pressure  as  agreed  upon.  In  Its  contract  with  the 
municipality,  as  there  Is  no  privity  of  contract 
between  the  citizens  and  the  water  company. 
Stone  V.  Unlontown  Water  Co.  16  Pa.  Co.  Ct.  S28. 

A  water  company  Is  not  liable  to  the  Inhab- 
itants of  a  city  for  damages  occasioned  by  the 
destruction  of  property  by  fire  because  of  failure 
to  supply  sufficient  water  for  putting  out  fires 
under  a  contract  with  the  dty  therefor.  Brlt- 
ton  T.  Green  Bay  &  Ft.  H.  Waterwotks  Co.  81 
Wis.  48,  51  N.  W.  84. 

An  action  etr  delioto  against  a  waterworks 
company  cannot  be  maintained  by  a  private  per- 
son on  account  of  the  failure  of  the  company 
to  comply  with  its  contract  with  the  munici- 
pality to  famish  water,  although  the  plalntllTB 
property  was  burned  on  account  of  such  failure. 
House  V.  QoDston  Waterworks  Co.  88  Tex.  28S, 
28  L.  R.  A.  532,  31  S.  W.  179. 

A  contract  by  a  city  with  a  waterworks  com- 
pany for  a  water  supply  will  not  sustain  an  ac- 
tlon  against  the  company  for  a  breach  thereof, 
by  a  dtlzen  whose  prop<Mty  was  destivyed  by 
fire  In  consequence  of  snch  breach.  Ibid,  At- 
flnplng  (Tex.  Civ.  App.)  22  8.  W.  277. 

No  additional  duty  Is  Imposed  upon  a  company 
which  has  contracted  with  a  muulclpallty  to 
tomlsh  water  to  its  citizens  against  fire,  an 
ordinance  of  the  dty  Imposing  the  duty  upon  it 
to  furnish  water  to  citizens  for  fire  purposes. 
House  V.  Houston  Waterworks  Co.  (Tex.  Civ. 
App.)  22  S.  W.  277. 

Under  a  contract  between  a  city  and  a  water 
company,  by  which  the  latter  agrees  to  supply 
the  city  with  water  saOdent  for  fire  purposes, 
an  Indlvidnal  citizen,  whose  property  has  been 
destroyed  by  fire  through  the  alleged  neglect  of 
the  water  company  In  complying  with  the  terms 
of  such  contract,  has  no  right  of  action  against 
the  company.  Bash  v.  Artesian  Hot  *  Cold 
Water  Co.  (Idaho)  48  Pae.  69. 

A  water  company.  In  carrying  out  its  contract 
wKb  a  munictpatity  for  supplying  water  for 
putting  out  fires.  Is  not  brought  into  such  re- 
lations with  the  inhabltavts  as  to  create  a  duty 
toward  them  which  will  render  It  liable  for  In- 
juries occasioned  by  the  destruction  of  private 
property  by  fire  by  reason  of  the  Insufflciency  of 
the  water  supply.  Britton  v.  Oreen  Bay  ft  Ft. 
H.  Waterworts  Co.  81  Wis.  48,  61  N.  W.  84. 

An  action  will  not  He  against  a  water  com- 
pany for  not  keeping  Its  pipes  supplied  with 
water  at  a  statutory  pressure,  whereby  the 
plaintiff's  bouse  was  bnraed,  under  a  statute 
requiring  the  company  to  keep  Its  pipes  charged 
at  a  specified  pressure,  and  fixing  a  penalty  for 
failure  so  to  do,  to  be  recovered  by  a  common 
Informer,  as  the  remedy  by  way  of  penalty  Is 
exclusive.  Atkinson  v.  Newcastle  ft  Q.  Water- 
works Co.  46  L.  J.  Q.  B.  N.  B.  776,  L.  B.  2 
l^xcb.  Dlv.  441,  86  L.  T.  N.  S.  761.  26  Week. 
Rep.  794. 

A  citizen  whose  property  Is  destroyed  by  fire 
because  the  firemen  are  unable  to  extingulsli 
the  eonfiagratlon  for  want  at  a  sufficient  pre»> 
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■UK  U  not  entitled  to  malntBln  an  action  against 
the  watw  company  npon  Ita  cmtract  with  the 
clt7  to  supply  hycIraiitB  at  a  maximnm  pressare 
for  the  extlagulshmeat  oi  flres.  Wilkinson 
Light.  Heat  &  Power  Co.  78  Mlas.  S89,  28  So. 
877. 

A  water  company  contracting  with  a  cltj  tor 
water  auppl;  for  Are  purposes  acts  merely  as 
the  agent  of  the  municipality,  abd  Is  not  liable 
for  damages  caased  by  the  destruction  of  pri- 
Tate  property  by  fire  because  of  failure  to  tar- 
nlsh  BufBcIent  water  pressure;  since  the  manlc- 
Ipallty  would  not  be  liable  therefor,  as  Its  power 
lu  respect  thereto  Is  legislative  and  govern- 
mental. Akr<m  Waterworks  Co.  v.  Brownless, 
10  Ohio  C.  C.  020. 

A  water  company  will  not  be  liable  to  a  prop- 
erty owner  for  loss  by  fire  caused  by  Its  failure 
to  famtrii  the  amoant  of  water  called  tta  by 
Its  contract  with  the  city,  where  such  contract 
exempts  it  from  liability  for  such  failure  on  ac- 
connt  ot  uQUToldable  accident,  and  there  Is  un- 
disputed evidence  that  the  failure  was  so  caused. 
Owensboro  Water  Co.  Duncan,  17  Ky.  L. 
Rep.  7SS,  32  8.  W.  478. 

A  water  company  will  not  be  liable  to  a  pri- 
vate owner  for  loss  of  hla  property  by  flre  by  its 
failure  to  furnish  the  quantity  and  pressure 
of  water  agreed  to  be  furnished  by  It  to  the  flre 
department  of  a  city  for  the  extlngolshmenC  of 
Area,  where  the  proof  shows  that  such  flre  de- 
partment was  not  sufficiently  manned,  and 
did  not  have  adequate  fire  apparatus  properly 
to  control  and  use  the  qnantl^  and  pressnre  of 
water  actually  supplied.  IbCd. 

In  no  action  for  damages  by  the  owner  of 
property  against  a  water  company  for  the  loss 
of  his  property  by  flre,  allied  to  be  due  to  de- 
fective water  supply,  where  It  appears  that 
automatic  sprinklers  established  on  the  premises 
by  the  owner  Interfered  with  the  water  supply 
to  the  flre  company,  the  owner  cannot  recover. 
Planters*  Oil  Hill  v.  Htmroe  Waterworks  ft 
.Light.  Co.  108  La.  236,  32  So.  376. 

Bpeotal  oofltroots. 

A  corporation  whtdi  undertakes  to  furnish 
the  owner  of  a  factory  with  water  nnder  press- 
ure sufficient  for  fire  purposes  will  be  liable 
for  Injarles  by  a  flre,  due  to  Us  failure  to  per- 
form the  contract,  although  the  lack  of  press- 
nre was  due  to  a  break  In  Its  pipes  without  Its 
fault.  Middlesex  Water  Co.  v.  Knappmann 
Whiting  Co.  64  N.  J.  L.  240.  48  L.  R.  A.  572,  45 
Atl.  692. 

A  contract  by  a  lumber  company  to  pay  to  a 
water  c(Hnpany  extra  compensation  if  it  will 
extend  Its  mains  to  the  lumber  yard  and  main- 

tain  four  hydrants  there  tor  flre  protection  Is 
not  against  public  policy,  although  the  water 
company  also  receives  compensation  from  the 
city  for  such  hydrants.  If  the  contract  with  the 
city  did  not  require  extension  of  the  mains  to 
the  lumber  yard,  and  they  would  not  have  been 
extended  In  the  absence  of  the  additional  com- 
pensation. Muscatine  Water  Co.  v.  Muscatine 
Lumber  Co.  85  Iowa,  112,  52  N.  W.  108. 

A  waterworks  company  which  has  contracted 
to  furnish  the  shops  and  tanks  of  a  railroad 
company  with  a  anfflclent  supply  of  water,  at 
not  less  than  60  pounds*  pressure,  for  all  pur- 
poses for  which  It  might  be  needed,  Is  liable  for 
the  loBS  ot  the  railroad  property  by  flre,  which 
might  have  been  extinguished  bad  the  pressure 
been  at  60  pounds,  where  a  pressure  of  bnt  25 
pounds  was  furnished.  New  Orleans  ft  N.  E.  R. 
Co.  V.  Meridian  Waterworks  Co.  18  C.  C.  A.  519, 
30  U.  S.  App.  749,  72  Fed.  227. 

It  has  been  held  that  a  contrnct  entered  Into 
by  a  municipality  is  ultra  vtret  where  It  at- 
tempts to  Insure  to  a  propi^rty  owner  an  ade- 
quate supply  of  water  at  all  times  for  the  ex- 
ei  L.  R.  A. 


ttngnlshment  of  flres.  BlaA  v.  Cirinmbia,  11^ 
B.  C.  412,  45  Am.  Rep.  786. 

The  law  which  authorises  cities  to  cratract 
with  indlvldunla  and  companies  for  the  bnllding- 
and  operating  ot  waterworks  confers  no  power* 
upon  a  citr  to  moke  a  contract  of  lodemnltr 
tor  the  Individual  beneflt  ot  a  dtlsen  or  resident 
of  the  city,  for  the  breach  of  which  he  can 
maintain  an  action  in  bis  own  name.  Mott  v. 
Cherryvale  Water  &  Mfg.  Co.  48  Kan.  12.  15  L. 
R.  A.  876,  28  Pac.  989. 

The  power  of  a  town  to  contract  for  a  supply 
ot  water  to  extinguish  flres  doea  not  Include  the 
power  to  make  a  contract  of  Indemnity  for  the 
Individual  beneflt  of  a  taxpayer  whose  property- 
la  burned  by  reason  of  insufficient  water  to  ex- 
tinguish the  flames,  enforceable  in  the  name  of 
the  Individual.  Howsmon  t.  Trenton  Water 
Co.  119  Mo.  804,  23  L.  B.  A.  146,  24  S.  W.  784. 

An  ordinance  by  the  acceptance  of  which  by 
a  water  company  a  contract  Is  created  for  the 
furnishing  ot  water  for  putting  out  flres  has 
not  the  force  ot  law  so  as  to  create  a  duty  to 
furnish  a  snlDclent  supply  for  that  porpose.  for 
a  breach  of  which  the  company  will  be  liable  U> 
Inhabitants  whose  property  Is  destroyed  by  flre- 
by  reason  of  the  Insufficiency  of  the  water  sup- 
ply. Britton  V.  Green  Bay  ft  Ft.  H.  Water- 
works Co.  81  Wla.  48,  51  N.  W.  84. 

Where,  by  the  terms  of  a  city  ordinance.  It 
was  the  doty  of  the  water  company  to  fumlsb 
water  of  a  certain  pressure  after  a  flre  alarm, 
and  a  certain  pressnre  during  the  Sre.  sufficient 
for  Sre  protection,  the  pressure  to  be  determined 
by  tbe  roister  In  the  engine  house :  and  such 
company  undertook,  by  the  terms  ot  the  or. 
dlnance,  to  pay  all  damages  that  might  accrue 
to  any  citizen  of  the  city  by  reason  of  a  failure 
to  supply  a  sufficient  amount  of  water,  or  a 
failure  to  supply  the  same  at  the  proper  time, 
or  by  reason  of  any  negligence  on  Its  part;  and 
tbe  action  was  brought  for  a  failure  to  fumlA' 
tbe  water  of  such  preasure,  whereby  tbe  plain- 
tiffs sustained  damage, — the  court  held,  there- 
being  no  allegation  that  the  plaintiff  was  a  tax- 
payer or  ever  paid  taxes,  that  there  was  no 
privity  ot  contract  between  the  dtlzena,  the 
plaintiff,  and  such  company,  as  would  mablfr 
him  to  maintain  an  action  for  tbe  Injury  sus- 
tained through  the  flre,  and  caused  by  tbe  fail- 
ure of  the  water  company  to  perform  the  con- 
tract. Uott  T.  Cherryvale  Water  ft  Mfg.  Co.  4« 
Kan.  15,  15  L.  R.  A.  875,  28  Pac.  089. 

An  Insurance  company  paying  tbe  loss  on  a 
building  destroyed  by  flre  cannot  maintain  an 
action  against  a  water  company  for  fallnre  to 
furnish  sufficient  water  to  extinguish  the  flre, 
under  Its  franchise  declaring  tbat  It  shall  be 
liable  for  damages  occasioned  by  failure  to  fur- 
nish an  adequate  supply  of  water  to  extlngolsb 
flres,  as  neither  It  nor  the  property  owner  Is 
privy  to  such  contract.  Pbcenlx  Ins.  Co.  v. 
Trenton  Water  Co.  42  Mo.  App.  118. 

d.  AuignaUUty  of  franiAiie. 

A  contract  to  construct  and  operate  water- 
works for  a  municipality  may  be  assigned  where^ 
it  does  not  appear  that  the  persons  making  tbe 
contract  had  any  peculiar  personal  fitness  to 
perform  the  work.  Columbia  Water  Power  Co. 
V.  Columbia,  5  8.  C.  N.  S.  22S. 

An  ordinance  of  a  municipal  corporation 
granting  a  water  company.  Its  successora  and 
asalgna,  a  franchise  to  construct  waterwoite. 
and  covenanting  to  pay  water  rmt,  li  an  as- 
signable contract :  and  the  assignee  may  collect 
water  rent  by  a  suit  In  Its  own  name.  Car- 
lyle  V,  Carlyle  Water,  Light  ft  P.  Co.  36  III. 
App.  28. 

A  city  which  for  eight  years  has  acquiesced 
In  the  assignment  by  a  water  company  ot  Its 
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rlgbti  and  prlvile^ea  under  a  contract  with  a 
city,  and  taaB  accepted  performance  of  the  con- 
tract from  the  assignee,  cannot  question  the 
legality  of  the  aaslgammt  to  escape  performance 
of  Ita  part  of  the  terms  of  the  contract.  Aaatin 
T.  Bartholomew,  46  C.  C.  A.  327.  107  Fed.  849. 

A  city  authorized  by  Its  charter  to  contract 
for  the  eonttrtKtlon  and  maintenance  of  water- 
works "on  snch  temu  and  under  such  regala- 
tlons  as  may  be  agreed  upon"  has  power  to  al- 
low persons  erecting  waterworks  to  assign  the 
contract,  or  sell  or  mortgage  the  plant,  so  that 
the  andgnee  or  porehaser  shall  succeed  to  all 
the  rUlhts  and  priTllegei  of  the  original  cod- 
traetor.  American  Waterworks  Co.  T.  Farmers' 
Loan  &  T.  Co.  20  C.  C.  A.  188>  86  U.  B.  App. 
563,  78  Fed.  956. 

The  asaignment  to  a  corporation  organized 
under  a  general  law  for  the  purpose  of  sapplylng 
water  to  a  certain  town,  of  a  franchise  for  the 
supplying  of  water  to  that  town,  granted  to  In- 
dividuals and  their  assigns  by  a  special  act.  Is 
not  Inva.lld  as  conferring  ancb  franchise  upon 
the  corporation  by  special  act  In  rlolatlou  of  the 
ronstltatlonal  provision  against  the  creation  of 
corporations  by  special  act.  In  the  absence  of 
evidence  to  show  that  the  act  was  obtained  for 
the  purpose  of  evading  the  constitutional  In- 
hibition, or  connecting  the  corporation  with  the 
passage  of  the  act ;  and  the  parchase  thereof  la 
within  the  corporate  power,  under  statutory 
provisions  giving  corporations  the  power  to  pur- 
chase snch  real  and  personal  estate  as  the  cor- 
porate purposes  requlre.and  to  enter  Into  obllgu- 
ttona  or  contracts  essential  to  the  transaction  of 
Its  ordinary  affairs,  or  for  the  purposes  of  the 
corporation.  Etan  Luis  Water  Co.  v.  Estrada, 
117  Cal.  168.  48  Pac.  1078. 

A  water  company  which  succeeds  to  the  rights 
of  individuals  under  a  contract  with  a  city  may 
acqnire  from  them  a  contractual  right  to  collect 
water  rates  other  than  those  fixed  In  the  mode 
prescribed  by  Its  charter.  Los  Angeles  City 
Water  Co.  v.  Los  Angeles,  88  Fed.  720. 

When  one  water  company  purchases  the 
works  and  pipes  of  another  or  a  part  thereof.  It 
takes  them  subject  to  the  conditions  of  the  fran- 
chise under  which  they  were  established  or  laid. 
Easton  t.  Lehigh  Water  Co.  97  Pa.  654. 

A  contmct  between  a  water  company  and  a 
city  for  water  supply  for  the  city  electrlc-Ught 
plant  at  a  stipulated  rate  Is  not  rendered  non- 
asslcnable  by  reason  of  the  fact  that  the  water 
rent  was  not  to  b«  paid  until  the  end  of  each 
month,  as  such  a  provision  does  not  establish 
any  relation  of  trust  and  confidence  sufficient  to 
take  away  Its  assignable  character.  Jenkins  v. 
Columbia  Land  &  Improv.  Co.  13  Wash.  502, 
43  Pac.  828. 

An  allegation  Id  a  complaint  In  an  action 
agttlnst  a  water  company  to  restrain  It  from 
shutting  off  the  water  supply  In  violation  of  a 
contract  made  by  Its  predecessor,  that  the  com- 
pany assumed  said  contract,  substituted  Itself 
for  the  old  company,  and  complied  with  the 
terms  of  the  contract  by  permitting  the  taking 
aud  use  of  water  and  the  collection  of  rents 
therefor  as  provided  therein.  Is  suDeleDt  to 
show  an  assumption  and  acceptance  Of  tbe  con- 
tract, the  consideration  therefor  being  the  rents 
collected.  Horsky  v.  Helena  Consol.  Water  Co. 
13  Moot.  229.  88  Poc.  689. 

But  In  England  It  Is  held  that  a  waterworks 
company  having  power  to  furnish  water  to  the 
Inhabltents  of  a  particular  district  cannot  dele- 
gnte  or  transfer  snch  authority  to  another  com- 
pany. Richmond  Waterworks  Co,  v.  Bichmond, 
L.  R.  8  Ch.  Dlv.  82,  45  L.  J.  Ch.  N.  8.  441,  84 
L.  T.  N.  S.  480. 

The  property  of  a  waterworks  company, 
which  was  bought  in  by  a  new  corporation  upon 
a  foreclosure  sale,  under  a  second  mortgage,  the 
«1  L.  R.  A. 


new  corporation  assuming  a  first  mortgage  and 
the  rights  and  obligations  of  the  previous  com- 
pany Including  a  contract  to  furnish  the  city 
with  water  for  a  term  of  years.  Is  subject  to 
the  Hens  of  judgments  recovered  In  tort  for 
negligently  falling  to  furnish  sufSclent  water 
In  cases  of  lire ;  and  such  liens  are  entitled  to 
priority  over  Ae  Hen  of  the  mortgage.  Onardlaa 
Trust  ft  Deposit  Co.  v.  Greensboro  Winter  Sup- 
ply Co.  115  Fed.  184. 

e.  Ootttrol  of  ratet. 

1.  OotenunmUtl  power. 

It  is  within  the  power  ot  the  government  to 
regulate  the  prices  at  which  water  may  be  sold 
by  one  who  enjoys  a  virtual  mont^b'  of  the 
cale.  Spring  Valley  Waterworks  v.  Schottler, 
110  U.  S.  347,  28  L.  ed.  178,  4  Sup.  Ct.  Bep.  48. 

The  busluess  of  furnishing  water  to  a  city 
and  its  inliahltants  by  meana  ot  waterworks  Is 
a  public  business  Impressed  with  a  pub- 
lic Interest,  and  is  subject  to  i^slatlve 
control  to  the  extent  that  a  ctunpany 
carrying  on  that  buslneaa  may  be  com- 
pelled to  furnish  the  supply  at  reasonable 
rates.  Danville  v.  Danville  Water  Co.  178  III. 
299,  53  N.  E.  118.  186  III.  826,  67  N.  B.  1129. 
Affirmed  in  180  U.  S.  619,  45  L.  ed.  696,  21 
Sup.  Ct.  Hep.  505 ;  Freeport  Water  Co.  v.  Free- 
port,  186  111.  179,  57  N.  E.  862,  Affirmed  in  ISO 
U.  8.  587,  45  L.  ed.  679.  21  Sup.  Ct.  Rep.  493. 

A  corporation  organized  as  a  water  company, 
and  authorized  by  a  municipal  corporation  to 
construct  waterworks  aud  supply  Its  Inhabitants 
with  water.  Is  a  quasi-public  corporation  subject 
to  be  controlled  by  the  public  with  relation  to 
the  rates  to  be  exacted  for  tbe  irater  It  was  cre- 
ated to  supply  to  the  public  Rogers  Park  Wa- 
ter Co.  V.  Fergus,  178  111.  571,  58  N.  B.  868,  Af- 
firmed in  180  U.  S.  624,  4S  L.  ed.  702,  21  Sup. 
Ct.  Rep.  490. 

A  water  company  being  a  quasl-pnbllc  cor- 
poration, the  public  acquires  an  Interest  In  tbe 
use  of  its  property  to  the  extent  that  it  must 
be  served  faithfully  and  Impartially,  and  must 
be  charged  no  more  than  reasonable  rates  for 
service.  Kennebec  Water  DM.  T.  WaterrtUe, 
07  Me.  185,  54  Atl.  6. 

The  legislature  has  power  to  r^ulate  rates 
of  charges  for  services  ot  a  public  or  qnasl- 
publlc  nature,  Including  the  supply  of  water, 
when  such  a  regulation  will  not  Interfere  with 
rights  that  have  become  fixed  and  vested  by  con- 
tract. Agua  Pura  Co.  v.  Las  Vegas  (N.  M.) 
50  L.  R.  A.  224,  60  Fac.  208. 

A  board  of  supervisors  will  not  be  enjoined 
from  passing  an  ordinance  fixing  In  pursuance 
of  a  subsequent  constitutional  provision,  tbe 
price  of  water,  which,  under  the  charter  of  tbe 
waterworks  company,  bad  theretofore  been  de- 
termined by  commissioners  appointed  by  It  and 
the  city,  where  Irreparable  Injury  is  not  shown, 
and  the  remedy  at  law  Is  adequate.  SprtuR 
Valley  Waterworks  v.  Bartlett,  8  Sawy.  555,  IS 
Fed.  615. 

A  private  corporation,  by  the  acceptance  of  a 
Irenchlse  from  a  municipality  to  supply  It  aud 
Its  Inhabitants  with  water,  and  permitting  It  to 
use  tbe  city's  streets  and  alleys  assumes  the 
public  duty  to  furnish  water  at  reasonable  rates 
to  all  tbe  Inhabitants  of  tbe  city,  and  to  charge 
each  Inhabitant  of  tbe  city  for  water  furnished 
the  same  price  which  It  charges  every  other  In- 
habitant for  a  like  service  under  the  same  or 
similar  conditions.  American  Waterworks  Co. 
V.  State,  46  Neb.  194.  30  L.  R.  A.  447,  64  N.  W. 
711. 

An  act  of  the  legislature  conferring  upon  mu- 
nicipal corporations  tbe  power  to  Ox  maximum 
ntes  at  which  water  companies  are  authorised 
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to  «npply  water  U  not  Innlld  and  anetHiitltD- 
ttooal.  Danrllle  v.  DanTllle  Water  Co.  178  III. 
299,  S3      B.  118. 

It  la  not  anreawnable  to  gire  a  nnnlelpali^ 
wbon  Inhabitants  are  to  be  anpplled  by  a  water 
company  tbe  right  to  regnlate  tbe  rates,  since 
the  qnestlon  of  tbe  reasoaableness  of  the  regula- 
tion is  always  open  to  Judicial  InTestlgailoo. 
KnoxTtlle  ▼.  KnozTllle  Water  Co.  107  Teno. 
647,  64  8.  W.  107S,  Afflrmed  In  189  U.  S.  434, 
47  L.  ed.  — ,  23  Sup.  Ct.  B«p.  531. 

A  municipal  corporation  bas  the  power,  dele- 
gated to  It  by  the  state,  to  regulate  by  ordinance 
tbe  rates  for  water  supplied  by  a  water  com- 
pany, from  time  to  time,  when  necessary  to  pre- 
TOit  extortion.  Danville  Danville  Water  Co. 
180  III.  235.  M  N.  G.  224. 

An  act  of  the  legislature  to  enable  cities 
towns,  and  villages  to  flz  tbe  rates  for  the  sap- 
ply  of  water  furnished  by  water  companies  Is  a 
delegation  to  sndi  municipal  coiporntiona  of  tbe 
state  power  to  compel  sncb  companies  to  fur- 
nish water  at  reasonable  rates.  Ibid. 

A  municipal  corporation  may,  under  a  stat- 
ute authorizing  It  to  establish  reasonable  rates 
for  Its  supply  ot  water,  peas  an  ordinance  reqnir* 
Ing  a  private  water  company  to  make  a  reawm- 
abie  reduetlni  In  tbe  rates  (or  future  supply,  al- 
tnougb  by  a  previous  ordinance  such  municipal 
corporation  had  contracted  to  pay  a  higher  rate 
(or  a  period  of  thirty  yeara.  Danville  v.  Dan- 
vUle  Water  Co.  178  III.  299,  S3  N.  E.  118. 

A  municipal  corporation  may,  by  virtue  of  a 
statute  authorizing  It  to  establish  reasonable 
maximum  water  rates  to  be  charged  by  water 
companies,  change  such  rates  from  time  to  time 
whenever  necessary  to  prevent  the  charging  by 
such  water  company  of  noreasonable  or  eztor- 
tlonste  rates.  Bogers  PaA  Water  Co.  v.  Fer- 
gus. 178  111.  571,  S3  N.  E.  363. 

Tbe  annexation  of  a  village  to  a  city  operates 
to  clothe  the  latter  wltb  authority  to  require  a 
water  company  supplying  water  to  the  village 
under  an  ordinance  fixing  tbe  rate  for  an  un- 
I  xplred  term  of  years  to  reduce  Its  rates  so  as 
to  conform  with  those  In  other  parts  of  tbe  city, 
provided  such  rates  are  reasonable.  Ibid. 

Tbat  a  municipal  corporation  has  an  option 
to  purchase  a  plant  for  water  auppty  at  a  cer- 
tain date  will  not  Invalidate  its  regulation  of 
rates  to  be  charged  by  tbe  owner  on  the  theory 
that  they  may  be  fixed  so  low  as  to  destroy  the 
value  of  the  plant,  since  the  owner  may  resort 
to  the  courts  for  protection.  Knoxville  v.  Knoz- 
vUle  Water  Co.  107  Tenn.  647,  64  S.  W.  1075, 
AOrmed  In  189  U.  S.  484.  47  L.  ed.  —  28  Sap. 
Ct.  Bep.  S31. 

A  provision  in  a  chsrter  of  a  water  company 
that  the  municipality  "shall  have  power  by  or- 
dinance to  regulate  tbe  price  of  water"  gives  the 
municipality  the  continuing  right  to  regulate 
the  cbiirges.  limited  only  by  a  condition  tbat 
such  rates  shall  not  be  unreasonable  or  op- 
pressive. Knoxville  V.  Knoxville  Water  Co.  107 
Tenn.  647.  64  8.  W.  1075. 

But  a  municipal  corporation  has  no  Implied 
power  to  determine  water  ratea  to  be  charged  by 
a  waterworks  corporation  without  Us  consent. 
It  must  be  clearly  given, — especially  When  the 
courts  have  been  invested  with  power  to  restrain 
the  collection  of  unreasonable  rates.  Schroeder 
v.  Scrauton  Oas  &  Water  Co.  7  Lack.  Legal 
News,  277. 

So,  an  ordinance  passed  by  a  city  council  at- 
tempting to  regulate  the  charges  of  a  water 
company  ts  without  authority  of  law,  and  not 
allowable  under  a  general  welfare  clause,  when 
Bucta  water  company,  si  though  Incorporsted 
prior  to  the  adoption  of  the  Constitution  of 
1874,  accepted  Its  provisions,  and  Is  therefore 
entitled  to  all  the  privileges.  Immunities,  fran- 
chlsea,  and  powers  conferred  by  tbat  act,  In- 
61  L.  K.  A. 


I  eluding  clause  7  of  I  34,  which  provides  that 
the  court  of  common  pleas  has  Jurisdiction  ov« 
the  petition  of  any  dtlsen  complaining  of  the 
chaiges  (or  water  famished       a  water  com- 
I  pany,  and  tbe  right  to  dedde  whether  socb  rate 
'  shall  be  decreased ;  and  therefore  an  ordinance 
I  attempting  to  regulate  water  rates  Is  vlitoalty 
,  an  assumption  of  the  decision  of  this  qoestloa 
by   tbe    city   council,    and   therefon  void. 
Schroeder  v.  Scnnton  Oas  ft  Water  Co^  20  Fa. 
I  Super.  Ct.  255. 

And  the  legislature  of  a  state  has  no  power 
to  authorize  a  city  to  flz  pricey  at  which  water 
shall  be  sold  by  the  paasage  of  an  ordinance, 
where  It  appears  tbat  the  city  Itself  Is  a  con- 
sumer of  wxter,  since  the  legislature  baa  In 
such  case  no  power  to  grant  to  one  ot  tbe  In- 
terested parties  the  right  to  fix  the  price  ot  wa- 
ter without  any  provision  for  Judicial  review  or 
determination  as  to  the  reaoonableness  of  such 
action  by  tbe  city.  Agua  Para  Co.  v.  Las  Tegaa 
(N.  U.)  50  L.  B.  A.  224,  60  Fae.  208. 

A  water  company  Is  not  estopped  to  contest 
the  constitutlonsllty  of  a  city  ordinance  fi^g 
Its  water  ratea  at  an  amount  in  violation  of  a 
provision  In  a  contract  Iwtween  tbe  city  and 
the  granton  of  the  company,  merely  because  for 
bfteen  years  it  has  collected  the  rates  estab- 
'■  llsbed  by  similarly  objectionable  ordinances, 
i  wbere  It  bas  annually  protested  against  the 
city's  conduct.  Los  Angeles  v.  Los  Angeles  City 
Water  Co.  177  D.  8.  558,  44  L.  ed.  866.  20  Sup. 
a.  Bep.  736. 

A  city,  after  the  expiration  of  the  term  of 
years  for  which  a  franchise  to  furnish  water 
was  granted  a  water  company,  has  the  power  to 
regulate  or  prescribe  the  rstes,  as  expressly  aa- 
thorlzed  by  statute.  Cedar  Baplds  Water  Co.  t. 
Cedar  Bsplds  {Iowa)  01  N.  W.  1081. 

An  ordinance  flzing  tbe  rates  to  be  eharged  by 
a  waterwoiiu  company  Is  prima  (aelc  •  scbeAUs 
of  reasonable  ratea.  Des  Hoinea  ▼.  Des  Molncs 
Watenroiks  Co.  95  lopwa.  848,  64  N.  W.  368. 

2.  Method  of  /brinp. 

A  water  company  entering  upon  the  business 
of  (urnlshlng  a  public  water  supply  under  a 
constitution  giving  a  tribunal  tbe  right  to  flz 
water  rates  Is  bound  to  submit  to  the  conditions 
thereby  Imposed.  San  Diego  Water  Co.  v.  San 
Diego,  lis  Cal.  556,  38  L.  B.  A.  460,  50  Pac 
633. 

The  sole  power  o(  fixing  water  rates  is  Tested 
In  the  board  of  supervisors  of  tbe  city  and 
county  of  San  Francisco  by  Cal.  Const,  art.  14, 
I  1,  providing  that  water  rstes  shall  be  fized 
annually  by  the  board  of  supervisors  or  other 
goveralng  body  of  a  city  and  county,  or  dty  or 
town,  by  ordinance  or  otherwise,  In  the  manner 
that  other  ordinances  or  l<«lslatlT«  acts  or  reas 
lotions  are  passed  by  such  body,  but  without 
any  reference  to  approval  by  the  mayor ;  and  Is 
not  affected  by  |  68  of  tbe  consolidation  act. 
requiring  the  mayor's  approval  of  certain  mpee- 
ifled  ordinances,  tbe  mameratlon  of  whidi  dose 
not  Include  ordinances  flzing  water  ntaa- 
Jacobs  T.  San  Francisco,  100  CaL  121,  84  Vac 
«30. 

The  requirement  of  a  constitutional  provision 
that  water  rates  be  flzed  by  the  board  of  supei^ 
vtsors  instead  of  by  commissioners,  part  of 
whom  were  appointed  by  tbe  water  company,  as 
provided  by  tbs  act  Incorporating  It,  does  not 
Impair  the  obligation  of  a  contract  in  violation 
of  the  Constitution  of  tbe  United  States,  where 
such  act  was  passed  subject  to  a  constitutional 
nrovlslou  thst  It  might  be  altered  from  time  to 
time,  or  repealed.  Spring  Valley  Waterwoite 
V.  Bartlett,  8  Sawy.  555,  16  Fed.  616. 

A  constitutional  provision,  passed  without 
the  consent  of  a  waterworks  company,  that  wa- 
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ter  rates  be  8zed  bj  the  board  ot  saperrlBon. 

whereas  under  Its  act  of  IncorporatloD  they  had 
been  fixed  by  a  board  of  commlaaloaerB,  part  of 
whom  had  been  aamed  by  it,  does  not  deprive 
the  corporation  of  Its  property  wlthoat  compen- 
sation or  due  process  of  law.  In  contravention 
of  the  United  States  Constitution.  Ibid. 

Members  of  a  board  ot  snperrlsors  authorized 
to  fix  water  rates  will  not  be  enjoined,  at  the 
suit  of  the  water  company,  from  passing  an  or- 
dinance prescribing  such  rates,  although  such 
members  made  ante-elecUoo  pledges  on  the  sub- 
ject. IMd. 

Ad  act  to  establish  water  rates  In  the  city 
and  county  of  San  Francisco,  and  acts  amenda- 
tory thereof,  are  held  In  Spring  Valley  Water- 
works Co.  V.  Bryant.  62  Cal.  132,  to  be  Told 
BO  far  aa  they  attempt  to  provide  a  mode  of  fix- 
ing rates  to  be  charged  by  companies  furnish- 
ing water  to  the  Inhabitants  of  San  Francisco 
differing  from  that  provided  for  establishing  the 
rates  to  be  allowed  other  companies  under  the 
general  laws,  as  a  violation  of  the  constitntlonal 
provision  that  corporatlona,  except  for  munici- 
pal purposes,  shall  be  created  and  regulated  only 
by  general  laws.  See  also  San  Francisco  v. 
Spring  Valley  Waterworks,  33  Cal.  608. 

The  prescribing  by  ordinance  of  rates  to  be 
paid  for  water  furnished  to  a  city  and  county 
for  a  specified  municipal  purpose  does  not  "fix" 
such  rates,  as  permitted  by  a  constitutional  pro- 
vision prescribing  that  such  rates  shall  be  an- 
nually fixed  by  boards  of  supervisors,  where  it 
further  provides  that  such  rates,  when  paid, 
shall  be  credited  to  a  certain  per  cent  in  reduc- 
tion of  the  rates  charged  other  customers ;  and 
sucb  ordinance  la  therefore  void.  San  Fran- 
cisco Pioneer  Woolen  Factory  v.  Brlclcwedel,  60 
Cal.  166. 

Notice  to  a  water  company  of  an  Intention  to 
fix  water  rates  by  the  board  of  aapervtsors  Is  not 
necessary  ander  the  California  Constitntlon. 
Bpring  Valley  Waterworks  v.  San  Francisco,  82 
Cal.  286,  6  L.  B.  A.  756,  22  Pac.  910,  1046. 

Formal  notice  of  the  precise  day  on  which 
water  rates  will  be  fixed  by  ordinance  need  not 
be  ^ven  to  a  corporation  whose  rates  are  thus 
fixed,  where  the  Constitution  gives  notice  that 
ordinances  will  be  passed  annually  In  February, 
to  take  effect  July  1.  San  Diego  Land  &  Town 
Co.  T.  National  City,  174  D.  S.  7S0.  48  L.  ed. 
IIM,  19  Sup.  Ct.  Bep.  804. 

Acquiescence  by  a  water  company  In  a  re- 
duction of  rates  made  by  a  municipal  ordinance 
In  one  year  la  not  an  acquiescence  in  a  greater 
reduction  made  by  ordinance  In  a  sncceedlng 
year.  Los  Angeles  City  Water  Co.  v.  Los  An- 
geles, 88  Fed.  720. 

An  unrestrained  rlgbt  to  fix  general  water 
rates,  conferred  on  Individuals  who  undertook 
to  supply  a  town  with  water,  passes  by  assign- 
ment of  the  rights  and  privileges  under  the  con- 
tract to  a  water  company  duly  organized  under 
the  general  law,  which  assignment  was  ratified 
by  municipal  ordinance ;  and  such  right  Is  not 
affMted  by  the  power,  reserved  to  the  legis- 
lature, to  alter  or  repeal  any  provisions  of  the 
company's  charter,  which  also  provided  a 
method  for  fixing  rates.  Santa  Ana  Water  Ca 
T.  San  Buenaventura,  66  Fed.  339. 

The  power  of  a  water  company  to  Increase 
Ita  annual  water  rates  In  the  absence  of  any  at- 
tempt on  the  part  of  the  supervisors  to  Ox  such 
rates  la  not  precluded  by  a  statute  giving  the 
aupervlfiora  power  to  fix  such  rates,  and  pro- 
viding that,  until  so  established,  or  after  they 
shall  have  been  abrogated  by  tbe  board  of  su- 
pervisors, "the  actual  rates  established  and  col- 
lectM"  by  those  who  furnish  water  shall  be 
made  and  accepted  as  the  legal  established  rates 
therefor.  Osborne  t.  San  Diego  Land  A  Town 
61  L.  B.  A. 


Co.  178  IT.  8.  22.  44  L.  ed.  961,  20  Sap.  Ct. 
Bep.  860. 

But  where  a  city  has  contracted  with  a  water 
company  to  furnish  water  to  Its  citizens  at  cer- 
tain stipulated  prices,  and  the  water  company 
raises  tbe  prices  and  threatens  to  cut  off  tbe 
water  supply  If  such  higher  prices  are  not  paid, 
Ihe  city  is  entitled  to  an  injunction  as  the  ap- 
propriate remedy,  because  of  the  utter  uncer- 
tainty In  any  calcnlation  of  damages  for  the 
breach  of  such  contract.  Cleburne  Water,  Ice 
&  Lighting  Co.  T.  Cleburne,  13  Tex.  Civ.  App. 
141,  36  S.  W.  788. 

3.  Amount. 

An  ordinance  fixing  water  rates  so  palpably 
unreasonable  and  unjust  as  to  amount  to  a 
taking  of  the  property  of  a  water  company 
without  just  compensation  Is  not  Justified  by 
Cal.  Const,  art.  14,  f  1,  providing  for  the  estab- 
lishment of  such  rates.  San  Diego  Water  Co. 
V.  San  Diego,  118  Cn).  556,  88  L.  R.  A.  460,  50 
Pac.  633. 

A  city  claiming  the  right  to  fix  the  rates  to 
be  charged  by  a  water  company  may  not  fix  un- 
reasonable rates.  Des  Moines  t.  Des  Holnes 
Waterworks  Co.  95  Iowa,  348.  64  N.  W.  269. 

Water  rates  whicb  will  produce  some  reward 
to  the  owner  of  the  water  plant  may  be,  never- 
theless, so  grossly  and  palpably  insufficient  to 
afford  just  compensation  to  the  owner  as  to  give 
the  court  power  to  relieve  against  an  ordinance 
establishing  such  rates.  San  Diego  Water  Co. 
v.  San  Diego,  118  Cal.  556,  38  L.  R.  A.  460,  50 
Pac.  633. 

A  water  rent  is  not  unreasonable  which  yields 
enough  to  maintain  the  plant  In  a  reasonable 
manner,  provide  a  sinking  fund  for  the  payment 
of  debts,  and  pay  tbe  legal  rate  of  interest  on 
capital  Judiciously  expended  in  the  construction 
of  the  plant.  Wllkea-Barre  v.  Spring  Brook 
Water  Supply  Co.  4  Lack.  Legal  News,  367. 

Water  rates  which  wHI  produce  but  little 
more  than  81  per  cent  upon  the  actual  coat  of 
the  waterworks  after  deducting  current  ex- 
penses do  not  constitute  Just  compensation  to 
the  water  company,  where  it  Is  compelled  to  pay 
a  much  higher  rate  upon  money  which  it  ap- 
pears to  have  fairly  borrowed,  when  the  rate 
paid  does  not  appear  to  be  above  tbe  lowest  mar- 
ket rate,  and  the  prudence  and  economy  of  the 
management  arc  not  auceessfully  Impeached. 
San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  656, 
38  L.  R.  A.  460,  50  Pac.  633. 

Water  rents  are  reasonable  and  Just  which 
provide  for  a  fair  return  to  the  persona  who 
furnished  the  capital  for  the  construction  of  the 
plant,  In  addition  to  an  allowance  annually  of  a 
sum  sufllclent  to  keep  the  plant  in  good  repair 
and  to  pay  any  fixed  chat^cs  and  operating  ex- 
penses. Brymer  v.  Butler  Water  Co.  179  Pa. 
231,  86  L.  B.  A.  260.  36  Atl.  249. 

A  scale  of  water  rents  Is  not  too  high  when  it 
provides  for  no  profit  from  the  service.  Goebel 
T.  Grosse  Ponlte  Waterworks,  126  Mich.  307,  85 
N.  W.  744. 

Ezpenaes  ot  litigation  is  contesting  an  or- 
dinance fixing  water  rates  cannot  be  considered 
as  part  of  the  expenses  to  be  allowed.  In  deter- 
mining  the  sufllclency  of  the  Income  produced 
by  the  rates.  San  Diego  Water  Co.  v.  San 
Diego,  118  Cal.  556,  38  L.  R.  A.  460,  50  Pac. 
033. 

Interest  on  the  Indebtedness  of  a  water  com- 
pany, and  annual  depreciation  of  Its  plant,  are 
not  proper  Items  of  expenditure  to  be  provided 
for  by  tbe  trustees  of  a  city  In  fixing  the  rates 
to  be  chained  and  collected  for  furnishing  wa- 
ter to  Ita  inhabitants  for  domestic  purposea. 
Bedlands,  L.  &  C.  Domestic  Water  Co.  v.  Bed- 
lands,  121  Cal.  812,  53  Pac.  791. 
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The  enrrent  expenses  wblch  may  be  allowed 
In  determining  tbe  ■nlllelencr  of  the  Incmne 
provided  by  water  rates  consist  of  the  money 
which  Is  reasonably  and  properly  expended  In 
each  year  in  collecting  and  dlstribatlng  tbe 
water.  Ibtd. 

In  determining  wbettaer  water  rata  fixed  by 
a  city  ordinance  are  so  low  as  to  be  virtually 
a  conflacatlon  of  a  water  company's  property, 
and  therefore  a  proper  object  for  the  court's  in- 
terference, the  "going  value"  of  the  waterworks 
company's  business  Is  not  an  element  to  be 
considered,  neither  ahould  tbe  apparent  profits 
for  a  rebuilding  fund.  Cedar  Baplds  Water  Co. 
T.  Cedar  Raplde  (lowa)  91  N.  W.  1081. 

Tbe  Investment  on  wblch  a  water  company  Is 
entitled  to  base  Its  compensation  In  determin- 
ing the  ■ufflclency  of  rates  cannot  include  prop- 
erty not  at  present  actually  employed  In  collect- 
ing or  distributing  the  water,  however  naefnl 
it  may  have  been  In  the  past,  or  may  yet  be  In 
tbe  future.  San  Diego  Water  Co.  v.  San  Diego, 
118  Cal.  i>3<t,  38  L.  B.  A.  460,  50  Fac.  633. 

Water  rates  fixed  by  a  city  for  water  fur- 
nisbed  ft  and  Its  Inhabitants  need  not  be  ao  ad- 
Jnated  as  to  compensate  tbe  water  company  for 
loss  sustained  by  It  In  the  distribution  of  water 
to  consumers  outside  tbe  city  and  under  tbe 
same  general  system.  Nor  sboald  the  fact  that 
a  company,  In  tbe  constmctlon  of  Its  plant  and 
the  carrying  on  of  Its  work,  borrowed  a  large 
sum  of  money,  on  which  It  pays  Interest,  be  con- 
sidered in  fixing  the  rates.  San  Diego  Land  Sc. 
Town  Co.  T.  National  City,  74  Fed.  70,  Af- 
firmed In  174  V.  8.  789,  48  L.  ed.  1154,  19  Sup. 
Ct.  Rep.  S04. 

Tbe  fair  value  of  the  property  of  n  water 
company  fumisbtng  water  to  tbe  inhabitants  of 
a  city  Is  tbe  proper  basis  on  which  to  calculate 
whether  a  reasonable  compensation  for  its  serv- 
ices Is  received  from  the  rates  fixed  by  tbe  mu- 
nicipal trustees  to  be  charged  for  sucb  services ; 
and  tbe  amount  of  the  capital  stock  paid  in  by 
the  stockholders,  as  well  as  the  amount  of 
bonded  or  floating  indebtedness,  and  the  interest 
payable  thereon,  are  Immaterial  factors.  Red- 
lands,  L.  &  C.  Domeatlc  Water  Co.  Bedlanda. 
121  Cal.  866,  58  Fac.  848. 

A  provision  in  an  ordinance  fixing  the  rate  to 
be  charged  by  a  water  company  at  tbe  average 
price  paid  therefor  in  other  cities  having  effi- 
cient waterworks  operated  by  private  com- 
panies, and  providing  for  arbitration  of  any 
dispute  as  to  what  sucb  rates  shall  be,  wilt  be 
disregarded  by  tbe  court  in  a  suit  by  which  tbe 
city  seeks  to  enjoin  the  waterworks  company 
from  demanding  or  receiving  from  the  city  a 
greater  sum  for  furnishing  water  to  tbe  city 
and  Its  inhabitants  than  tbe  rate  established  by 
an  ordinance ;  and  tbe  rate  will  be  fixed  by  Ju- 
dicial Inquiry  upon  the  basis  of  what  will  be  a 
reasonable  rate.  Des  Moines  v.  Dea  Moines 
Waterworks  Co.  85  Iowa.  348,  64  If.  W.  269. 

Tbe  reasonable  value  of  property,  rather  tban 
its  original  cost,  is  to  be  taken  as  the  basis  of 
valuation  In  determining  whether  water  rates 
fixed  under  legislative  authority  constituted  a 
fair  compensation  for  the  use  of  the  property, 
•o  that  tbe  owners  are  not  deprived  of  tbelr 
property  without  doe  process  of  law.  San 
Diego  X<and  &  Town  Co.  v.  National  City,  174  IT. 
8.  739.  43  L.  ed.  1154,  10  Sup.  Ct.  Rep.  804, 
Affirming  74  Fed.  TO. 

Where  the  court  held  that.  In  reducing  tbe 
rates  to  be  charged  by  a  water  company,  a  i 
municipality  should  take  the  present  value  of 
tbe  water  plant  as  a  basis,  having  due  regard 
to  the  cost  of  Its  malnteuance,  to  its  deprecia- 
tion by  reason  of  wear  and  tear,  and  alao  to  tbe 
rights  of  the  pnbllc.  If,  upon  such  a  basis,  a 
fair  Interest  Is  allowed,  no  Just  cause  of  com- 
plaint can  exist 
6t  L.  R.  A. 


4.  Effect  of  aimtrmt. 

There  may  be  contract  rights  which  are  pro- 
tected by  tbe  Federal  ConstltuClon ;  but,  where 
a  state  constitution  makes  the  charter  of  every 
corporatlm  subject  to  alteration.  ■  water  com- 
pany acquires,  by  the  grant  of  Its  charter,  no 
vested  right  to  tbe  tolls  granted  thereby,  nor  to 
the  mode  of  substituting  new  ones.  Spring  Val- 
ley Waterworks  v.  Schottler,  110  U.  S.  347,  28 
L.  ed.  173,  4  Sap.  Ct.  Rep.  48. 

If  tbe  power  of  a  city  to  regulate  water  rates 
Is  legislative  or  governmental,  the  city  may,  by 
contract,  abridge  such  power  under  an  implied, 
as  well  as  an  express,  legislative  grant.  L.oa 
Angeles  City  Water  Co.  v.  Los  Angeles,  88  Fed. 
720. 

To  authorize  an  Irrevocable  contract  by  a  mu- 
nicipality as  to  the  rate  to  be  charged  consum- 
ers for  water  famished  by  a  water  company, 
legislative  power  to  make  It  most  be  unquestlon- 
able.  KnoxvUIe  v.  Knoxvllle  Water  Co .  107 
!  Tenn.  647,  64  S.  W.  1075. 

A  city  aothorized  by  statute  to  provide  for  a 
water  supply  has  power  to  agree  with  a  water 
company  concerning  water  rates.  Los  Angeles 
City  Water  Co.  v.  Los  Angeles,  88  Fed.  720. 

After  tbe  expiration  of  a  contract  made  be- 
tween a  city  and  a  water  company  for  Oie 
term  of  thirty  years,  which  contract  reqalred 
tbe  company  to  furnish  water  free  for  all  mu- 
nicipal, fire,  and  school  purposes,  and  to  supply 
water  for  domestic  use  at  specified  rates,  and 
make  necessary  extensions  of  Its  system  ;  and 
further  provided  that  tbe  city,  upon  payment  of 
the  value  of  tbe  Improvement,  sbould  be  enti- 
tled to  the  plant  at  tbe  expiration  of  tbe  term. 
— the  city  cannot  reduce  such  rates  without  un- 
constltatlonnily  impairing  the  obligation  of  tbe 
contract,  where  It  still  requires  the  company  to 
furnish  water  and  extend  its  system,  and  has 
failed  to  pay  the  company  tbe  value  of  Ita 
Improvements.  Los  Angeles  City  Water  Co. 
Los  Angeles,  103  Fed.  711. 

Where,  by  a  contract  between  county  com- 
missioners and  a  water  company,  tbe  latter  Is 
given  the  right  to  construct  appliances  for  tbe 
purpose  of  supplying,  and  of  supplying,  water 
to  the  Inhabitants  of  tbe  county,  such  right 
necessarily  Includes  the  right  of  the  company  to 
Qx  the  price  at  which  It  will  sell  the  water; 
and  a  subsequent  act  of  the  legislature  which 
regulates  the  price  to  be  charged  for  water  Im- 
pairs the  contract.  Agua  Pura  Co.  v.  Laa  Ve- 
gas (N.  M.)  60  L.  H.  A.  224.  60  Pac.  208. 

Th  effect  of  N.  M.  act  February  23,  1893, 
which  provides  that  no  proceeding  shall  be  in- 
stituted to  call  In  question  any  franchise  or 
privilege  granted  by  a  municipal  corpora- 
tion before  the  passage  of  the  act,  un- 
less a  suit  should  be  instituted  within  six 
years  after  the  granting  of  the  franchise,  pro- 
vided that  a  BUtt  to  vacate  or  annul  any  such 
franchise  should  be  brought  within  six  month* 
after  the  passsge  of  the  act,  was  to  validate  a. 
contract  between  county  commissioners  and  a 
water  company  for  the  supply  of  water  to  the 
Inhabitants  of  a  county  where  tbe  contract  bad 
been  In  force  for  sixteen  years,  and  no  proceed- 
ing was  instituted  to  annul  it  within  six  months 
after  tbe  passage  of  such  act ;  and  a  dty  has  no 
power  to  pass  an  ordinance  regulating  the  price 
of  water,  where  tbe  effect  of  that  ordinance  Is 
to  impair  tbe  rights  of  the  water  company  under 
the  contract,  ItHd. 

Tbe  pruvlalon  of  Cal.  Const  1876,  art  14,  {  1, 
for  the  (txmg  of  water  rates  by  the  governing 
board  of  a  city  or  town.  Is  unconstitutional  and 
void  aa  impairing  the  obligation  of  a  contract, 
when  applied  to  a  contract  made  befora  the 
adoption  of  the  Constitution  end  granting  to  a 
company  the  unrestrained  right  to  fix  sucb  rates. 
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A  redaetlim  of  tb«  income  of  a  water  com- 
ptmj  need  not  be  shown  In  order  to  eitabllah 

ihe  fact  tbat  a  redaction  of  Its  ratea  b;  or- 
dinance Impairs  the  obligation  of  a  contract 
^roblblting  each  redaction.  Los  Angeles  t.  Los 
Angeles  City  Water  Co.  177  U.  fi.  658,  44  L.  ed. 
■886.  20  Sap.  Ct.  Bep.  736. 

Power  given  to  a  municipal  corporation  to 
-contract  for  a  water  supply  "at  such  rates  as 
may  be  fixed  by  ordinance  and  for  a  period  not 
«xceedlng  thirty  years"  does  not  give  power  to 
bind  Itself  by  the  rate  fixed  for  the  whole  time : 
bat  the  rate  may  be  changed  by  ordinance  from 
time  to  time.  Freepoit  Water  Co.  Freeport, 
180  n.  S.  687,  46  L.  ed.  679.  21  Sup.  Ct.  Rep. 
49S :  Danville  Water  Co.  v.  QanTllIe.  180  U.  S. 
019,  45  L.  ed.  696,  21  Sup.  Ct.  Rep.  605,  Affirm- 
ing 186  111.  320,  67  N.  B.  1129;  Rogers  Park 
Water  Co.  t.  Fergna,  180  V.  S.  024,  46  L.  ed. 
702,  21  Sap.  Ct.  Bep.  490,  Afflrmllig  DaSTlDe 
T.  Danville  Water  Co.  178  III.  209,  68  N.  B. 
lis,  and  Freeport  Water  Co.  V.  Freeport,  186 
III.  179,  57  N.  E.  862. 

An  ordinance  of  a  mnnicipal  corporation 
granting  a  water  company  the  right  to  establish 
a  waterworks  system,  and  to  supply  It  and  Its 
Inhabitants  with  water  for  a  term  of  thirty 
years  at  a  fixed  maximum  rate,  does  not  vest 
anch  water  company  as  with  a  property  right 
with  the  power  to  demand  that  the  rates  named 
In  the  onllnance  shonid  remain  fixed  and  un- 
changed for  the  period  of  thirty  years.  Rogers 
Park  Water  Co.  v.  Fergas,  178  III.  671,  58  N. 
B.  863. 

A  proviaion  In  a  contract  between  a  water 
company  and  a  maniclpailty,  that  the  company 
shall  supply  water  to  private  conaomers  at  a 
•peclfied  rate,  does  not  amount  to  an  Implied 
undertaking  by  the  municipality  not  to  disturb 
such  rate,  the  obligation  of  which  Is  Impaired 
by  an  ordinance  reducing  It  where  the  company 
was  iBcorporated  under  an  act  which,  while  con- 
ferring upon  It  power  to  charge  such  rates  as 
might  be  agreed  upon  with  Its  consumers,  ex- 
pressly recognized  the  power  of  the  municipality 
to  regulate  water  rates.  Knoxville  Water  Co. 
V.  Knoxville,  189  U.  S.  434,  47  L.  ed.  — ,  23  Sup. 
Ct.  Rep.  531,  Affirming  107  Tenu.  647,  64  S.  W. 
1075,  where  the  court  held  that  a  contract  by  a 
maniclpailty  as  to  the  rates  to  be  charged  by  a 
water  company  which  Is  chartered  tor  a  term 
of  yeara  does  not  prevent  Its  altering  such  rates 
from  time  to  time,  where  the  charter  provides 
that  It  shall  In  no  way  interfere  with  the  police 
or  general  powers  of  the  maniclpailty,  which 
shall  have  power  by  ordinance  to  "regulate"  the 
price  of  water. 

Statutory  authority  to  a  municipal  corpora- 
tion "to  contract  for  a  supply  of  water  for  pah- 
Uc  nse  for  a  period  not  exceeding  thirty  yeara" 
^es  not  necessarily  Imply  that  the  price  of  the 
-supply  should  be  fixed  for  the  entire  period,  hut 
that  the  supply  should  be  provided  for  the  entire 
time,  the  price  to  be  determined  from  time  to 
time,  or,  on  failure  to  agree,  to  be  settled  by  the 
roles  of  the  common  law.  Carlyle  v.  Carlyle 
Water.  Light  &  P.  Co.  52  111.  App.  577. 

A  contract  by  a  municipal  corporation  with  a 
water  company  for  the  aupply  of  water  for  a 
term  of  years  under  a  statute  aathorlslng  such 
a  contract  for  a  period  not  exceeding  thirty 
years,  which  fixes  a  maximum  rate  for 
supplying  the  Inhabitants  of  the  city  with  wa- 
ter. Is  not  binding  on  the  city  for  the  period 
turned  BO  far  as  the  rates  are  concerned,  hot  Is 
merely  binding  ontii  changed  by  the  act  of  the 
city,  by  virtue  of  another  statute  providing  [hat 
muulclpal  corporations  may  prescribe  by  or- 
dinance maximum  reasonable  rates  for  Its  water 
«Dpply.  Ibid. 
4)1  L.  K.  A. 
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The  obligation  of  ctmtracts  between  a  water 
company  and  private  consumers  by  which  the 
latter  were  to  pay  for  the  water  In  accordance 
with  the  rates  "now  or  hereafter  In  force"  Is 
not  impaired  by  a  municipal  ordinance  reducing 
such  rates,  enacted  in  the  exercise  of  the  power 
of  the  moniclpallty  to  regulate  water  rates. 
KnoxTUle  Water  Co.  t.  KnasTlIl^  189  U.  S.  484, 
47  L.  ed.  ~.  28  Sup.  Ct.  Bep.  531. 

The  proviaion  of  a  statute  providing  for  the 
Incorporation  of  water  companies,  that  no  con- 
tract between  the  city  and  company  shall  take 
from  the  former  tbe  right  to  regulate  water 
rates,  does  not  prevent  such  an  agreement  be- 
tween a  dty  and  private  persons,  although  the 
latter  Intend  to  form  a  corporation  to  carry  out 
their  contract.  Los  Angeles  City  Water  Co.  v. 
Los  Angeles,  S8  Fed.  720. 

A  clause  In  a  contract  between  a  water  com- 
pany and  a  city,  that  the  mayor  and  common 
eonndl  ahaJI  bav^  and  do  reserve,  the  ri^t  to 
regalflte  water  rates,  which  shall  not  be  reduced 
to  a  sum  less  than  those  then  charged,  does  not 
refer  to  a  right  of  regulation  given  the  city  by 
the  contract  Itself,  but  to  a  power  already  p<»- 
sessed  by,  or  which  might  thereafter  be  con- 
ferred by  tbe  legislature  upon,  the  dty ;  and.  If 
the  city  was  authorized  to  make  such  an  agree- 
ment, neither  It  nor  the  legislature  could  there- 
after lawfully  reduce  the  rates  below  the  min- 
imum so  agreed  apoo.  Ibid. 

Rates  which  have  been  fixed  by  a  mimldpal- 
Ity  as  chargeable  by  a  water  works  company  wlli 
prevail  In  an  incorporated  town  absorbed  by  the 
city  which,  before  tbe  absorption,  had  entered 
Into  arrangements  with  a  waterworks  company 
for  furnishing  water  to  Its  Inhabitants,  and 
which  procured  the  waters  famished  by  connec- 
tion with  the  mains  of  the  city  supply  com- 
pany ;  and  the  rates  established  by  the  towns 
will  not  prevail.  Des  Holnes  v.  Des  Hoines 
Waterworks  Co.  05  Iowa,  848,  64  N.  W.  269. 

In  a  snit  by  a  water  company  to  restrain  the 
enfOrc«nent  of  en  ordinance  regulating  the  price 
of  water  on  the  ground  that  each  enforcement 
will  Impair  rights  of  the  company,  secured  by 
contract,  to  supply  water  to  the  municipal  cor- 
poration pasBing  tbe  ordlnonce,  it  is  no  defense 
that  tbe  contract  has  not  been  perfonned  In  all 
Its  particulars  by  the  plaintiff,  aa  the  question 
aa  to  the  performance  of  the  contract  can  only 
be  determined  la  a  suit  Instituted  for  the  pur- 
pose of  eoforclng  or  forfeiting  tbe  contract. 
Agua  Pnra  Co.  v.  Las  Tegas  <N.  U.)  60  U  B.  A. 
224,  60  Pac.  208. 

An  ordinance  granting  a  water  company  the 
right  to  collect,  during  the  continuance  of  its 
privilege,  tbe  rates.speclfied,  "or  other  rates  es- 
tablished" by  It  and  approved  by  the  municipal 
council.  Is  not  invalid  under  a  statute  confer- 
ring the  power  npon  cities  to  regulate  water 
ratea,  but  forbidding  the  making  of  any  contract 
whereby  the  power  to  regulate  water  rates  are 
abridged  wben  It  Is  not  shown  that  the  nUes 
are  unreasonable.  Creaton  Waterworks  Co.  T. 
Creston,  101  Iowa,  687,  70  N.  W.  739. 

The  provision  of  Cal.  act  of  Hay  S,  1862,  that 
contracts  made  between  a  dty  and  a  water  com- 
pany shall  not  take  from  the  former  the  right  to 
regulate  rates  for  water.  Is  not  applicable  to  a 
corporation  not  organised  under  the  act.  Santa 
Ana  Water  Co.  v.  San  Bnenaventnra,  66  Fed. 
339. 

Where  a  contract  between  a  dty  and  a  water 
company  stipulated  that  the  water  company 
"proposea  to  charge  consumers  of  water  the 
same  rates  as  are  now  eliarged  at  "aplace  named 
"by  the  Bell  system  of  waterwoAs,  or  such 
other  reasonable  rates  as  from  time  to  time 
shall  be  fixed  by  the  city  council,"  "It  being  ex- 
pressly understood  ttiat  the  llmiu  of  said  ratea 
shall  not  be  less  than  is  allowed  by  dties  of 
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Ilka  BiM  and  popQl&tlon  to  this  state," — the  con- 
tract fixes  tbe  Beli  ntea  as  a  basla,  and  the 
company  muat  turolab  water  at  tbat  rate 
ontU  die  cit7  coonell  ahall  fix  oth&e 
reasonaWe  rates,  not  to  be  lew  than  those 
allowed  cities  of  like  size  and  pop- 
alaUon :  and  la  no  event  Is  the  com- 
panj  aatkorlzed  to  charge  a  higher  rate 
than  the  Bell  rates,  where  It  appears  from  the 
facts  and  the  circa  mi  tan  ces  attending  the  exe- 
cution of  the  contract  that  this  Is  the  intention 
of  the  paroles,  and  also  that  the  company  has 
for  foor  years  furnished  water  at  tbe  Bell  rates. 
Cleburne  Water,  Ice  &  Llgbtlng  Co.  t.  Cleburne, 
18  Tex.  Civ.  App.  141,  35  8.  W.  783. 

The  reasonableness  of  rates  prescribed  by  an 
ordinance  of  a  municipal  corporation  to  be 
charged  by  a  water  company  for  furnishing  the 
city  and  Its  Inhabitants  with  water  cannot  be 
questioned  by  the  water  company  where  such 
regolatlon  is  In  compliance  with  tbe  contract 
between  the  parties  prescribing  the  mode  by 
which  such  rates  are  to  be  determined,  lo  tbe 
absence  of  a  abowing  that  the  method  selected 
Is  unreasonable  and  Indefinite  or  nncoosclonable, 
roiderlng  the  contract  onenforceable.  Lead- 
«lle  Water  Co.  t.  Leadvllle,  22  Colo.  297,  45 
Pae.  862. 

B.  JudUM  tupenMon. 

The  Iegl8latar«  may  delegate  to  tbe  court  the 
power  to  determine  whether  rates  fixed  by  a 

water-supply  company  for  the  use  of  water  8r« 
reasonable,  and  to  enjoin  the  water  company 
from  exacting  an  unreasonable  rate  In  tbe  fa- 
tnre  from  persona  In  the  relation  to  the  com- 
pany of  coDsnmers.  JanTrln,  Petitioner,  174 
Moss.  514,  47  L.  B.  A.  319,  55  N.  E.  381. 

A  court  Invested  with  tbe  Tlsltorlal  powers  of 
tbe  commonwealth  to  determine,  on  complaint, 
•I  to  qoantlty  and  quality  of  water  supplied  by 
a  waterworks  company  and  the  reasonableness 
of  charges  therefor,  when  It  has  found  on  com- 
plaint chat  an  ample  supply  of  reoaonably  pure 
water  Is  furnished,  cannot  proceed  to  determine 
the  schedule  of  chargei  therefor.  Brymer  v. 
Butler  Water  Co.  179  Pa.  231.  36  L.  B.  A.  260, 
36  Atl.  24». 

Nor  can  It  formulate  an  entirely  new  sched- 
ule-of  charges  upon  a  general  complaint  that 
rates  are  too  high,  without  specifying  the  par- 
tlenlar  rates  alleged  to  be  excessive.  The  fram- 
ing of  a  general  schedule  Is  ordinarily  the  right 
of  the  company.  The  correction  of  this  sched- 
ule, when  framed,  whenever  it  may  work  Injus- 
tice and  hardship.  Is  the  prerogative  of  the 
court.  Ibid. 

Where  tbe  power  to  supervise  the  rates  es- 
tablished water  companies  la  conferred  upon 
the  courts,  mnnlclpalltlea,  as  well  as  private  clt- 
Isens,  mast  there  seek  redress.  Tyrone  Gas  & 
Water  Co.  v.  Burley,  19  Pa.  Super.  Ct.  348. 

In  a  suit  by  atockholders  in  a  water  company, 
baaed  upon  a  contract  with  the  city  to  restrain 
it  from  fixing  water  rates  so  low  that  no  divi- 
dend would  accrue  to  the  stockholders  after 
payment  of  necessary  expenses,  tbe  fact  tbat 
the  contract  has  expired  since  tbe  Issuance  of  a 
temporary  Injunction  In  tbe  suit  does  not  de- 
prive complainants  of  the  right  to  Invoke  the 
judgment  of  tbe  court  for  the  protection  of  their 
rights  during  the  period  the  ordinance  was  In 
force ;  and  the  court  Is  not  required  to  dissolve 
the  injunction  or  dlsmlsa  the  suit  simply  be- 
cause the  limit  of  the  express  contract  evi- 
denced by  the  ordinance  has  been  reached.  Elm- 
ball  V.  Cedar  Baplds,  100  Fed.  802. 

Tbe  fixing  of  rates  by  legislative  power,  or 
otherwise  than  by  appropriate  judicial  proceed- 
ings In  wbich  full  notice  and  opportunity  to  ap- 
pear and  defend  are  given.  Is  reviewable  by  the 
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coorts, — at  least  to  the  extent  <rf  aacertalnlng 
whether  such  rates  will  furnish  some  reward 
for  the  property  used  and  Bepvlees  fnmlsbedL 
San  Diego  Water  Co.  v.  San  Diego,  118  Cat.  556, 
38      B.  A.  460,  60  Pac.  638. 

The  board  of  supervisors  is  not  so  far  a  part 
of  the  legislative  department  of  the  state  as  to 
be  entirely  Independent  of  any  judicial  control 
In  the  exercise  of  its  duty  nnder  tbe  Constitu- 
tion In  fixing  water  rates.  Spring  Valley  Wa- 
terworks V.  Ssn  Francisco,  82  Cal.  286,  6  L.  B. 

A.  766,  22  I'ac.  910,  1046. 

An  arbitrary  fixing  of  water  rates  by  the 
board  of  snpervlsors  without  any  exerdae  of 
ttielr  Judgment  or  discretion  Is  not  a  compli- 
ance with  their  duty  under  Const,  art  14,  |  1, 
g'vlng  them  power  to  fix  such  rates ;  and  It  may 
be  set  aside  by  tbe  courts  as  a  fraud  on  the 
rights  of  the  company.  Ibid. 

A  review  by  tbe  court  of  the  action  of  thfr 
common  council  In  fixing  water  rates  Is  not  lim- 
ited to  a  determination  of  the  question  on  the- 
same  evidence  that  was  produced  before  th» 
council,  where  the  hearing  before  the  council 
was  conducted  without  notice  to  tbe  water  com- 
pany or  tbe  rate  payers,  and  without  any  right 
on  their  part  to  effectually  intervene.  San 
Dlcgo  Water  Co.  r.  San  Diego,  118  Cal.  666,  3» 
L.  R.  A.  460,  60  Pac.  638. 

The  reasonableness  of  water  rates  fixed  by 
the  board  of  supervisors  after  full  and  fair  In- 
vestigation cannot  be  reviewed  bj  courts  unless 
there  was  actual  frand  In  fixing  the  rates,  or 
they  were  so  palpably  and  grossly  unreasonable- 
as  to  amount  to  the  same  tblng.  Spring  Valley 
Waterworks  v.  San  Francisco,  82  Cal.  286,  6  L.. 

B.  A,  756,  22  Pac.  910.  1046. 

The  court  may  Inquire  whether  rates  of  com- 
peosatlon  fixed  by  municipalities  for  the  use  of 
appropriated  water  In  Callfomla  would  operate 
to  deprive  the  water  company  of  its  property 
without  just  compensation,  and  may  annul  them 
If  manifestly  unreasonable.  San  Diego  Land  ft 
Town  Co.  V.  National  City,  74  Fed.  79. 

A  board  of  supervisors  having  exercised  Its 
discretion  and  judgment  In  fixing  water  rates 
under  Cal.  Const  art.  14,  1  1,  Imposing  opon 
such  board  or  other  governing  body  the  duty  of 
annually  fixing  such  rates,  they  cannot  be  com- 
pelled by  mandamoB  to  change  their  Judgment 
or  take  further  action  thereon,  aftar  an  at- 
tempted veto  by  the  mayor  of  the  ordinence  fix- 
ing sucb  rstes,  which  Is  not  Included  In  the 
enumeration  of  ordinances  his  approval  ot 
which  Is  essential  to  validity  nnder  i  68  ot  the- 
consolidation  act.  Jacobs  v.  San  Francisco,  lOO 
Cal.  121,  34  Pac.  630. 

Although  a  city,  after  the  expiration  of  tbe- 
term  of  years  In  a  franchise  to  furnish  water 
granted  by  It  to  a  water  company,  may  regulate 
the  rates  therefor,  nevertheless,  such  right  Is- 
not  unlimited,  as  the  courts  will  prevent  en- 
forcement of  a  rate  so  low  as  to  operate  as  a 
confiscation  of  the  water  company's  property 
without  due  process  of  law.  Cedar  Baplds  Wa- 
ter Co.  V.  Cedar  Rapids  (Iowa)  91  N.  W.  1081. 

Water  rates  established  by  tbe  hoard  of  super- 
visors, If  unreasonable,  will  be  annulled  by  ths 
court  at  the  suit  of  any  party  aggrieved,  and  the 
question  again  remitted  to  tbe  tK>ard ;  bat  In  no 
case  will  tbe  court  undertake  to  establish  rates. 
Lanning  v.  Osborne,  76  Fed.  319. 

An  ordinance  wrongfully  reducing  water  rates 
will  be  enjoined,  although  the  city  la  not  ac- 
tively enforcing  It,  where  the  laws  Impose  se- 
vere penalties  for  the  collection  of  higher  rates- 
tban  those  prescribed  by  the  ordinance,  and  the 
water  company  would  be  driven  to  innumerable 
actions  at  law  to  collect  Its  dues.  Los  Angeles- 
City  Water  Co.  v.  Los  Angeles,  88  Fed.  720. 

Equitable  relief  against  an  ordinance  Illegally 
reducing  water  rates  will  not  be  denied  because 
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tli«  ordlDBBce  will  expire  1>efore  ao  appeal  from 
tbe  decree  can  be  determined  b7  tbe  court  of 
last  resort.  IMd. 

The  right  to  equitable  relief  against  an  lo- 
■nilid  ordinance  reducing  the  rateB  of  a  water 
companj  In  Tlolatlon  of  a  contract  on  the  ground 
that  It  is  a  cIODd  on  title  is  not  precluded  bj 
the  fact  that  the  ordinance  is  void,  where  Its 
InTalldlty  appears  only  when  it  Is  considered  In 
eonnftcUon  with  tbe  ccmtract  and  evidence  show- 
ing what  the  rates  were  when  the  contract  was 
made.  Los  Angeles  v.  Log  Angeles  City  Water 
Co.  177  U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct. 
Rep.  736,  AfDnntng  88  Fed.  720. 

Ad  injunction  will  be  granted  at  the  suit  of 
a  water  company  to  restrain  a  city  from  enforc- 
ing an  ordinance  redndng  the  rates  In  Tlolatlon 
of  the  contract  between  them,  thereby  render- 
ing tbe  company  liable  to  criminal  prosecutions 
aad  to  legal  proceedings  on  beh&If  of  rate  pay- 
ers, if  greater  sums  than  those  named  In  tbe 
ordinance  are  charged  by  it.  Los  Angeles  City 
Water  Co.  v.  Los  Angeles,  lOS  Fed.  711. 

A  mortgagee  of  a  water  company  has  sach  an 
Interest  In  the  mortgaged  property  as  entitles 
blm  to  bring  suit  to  enjoin  tbe  enforcement  of 
an  ordinance  fixing  water  rates  alleged  to  be 
unreasonably  low.  Consolidated  Water  Co.  t. 
San  Diego,  84  Fed.  see. 

A  foreign  corporation  which  has  acquired  wa- 
ter and  water  rights  under  a  constitutional  pro- 
▼iaion  declaring  the  appropriation  of  water  for 
sale  or  distribution  a  public  use,  subject  to  state 
control,  and  anthotizlng  monlcipalltles  supplied 
to  fix  annually  the  rates  of  compensation,  can- 
not assert  that  the  constitution  and  laws  under 
which  it  has  acquired  its  rights  are  In  contra- 
yentlon  of  the  Constitution  of  the  United 
States;  but  It  may  question  tbe  reasonableness 
of  the  rates  established  by  the  municipality. 
San  Diego  Land  &  Town  Co.  t.  National  City, 
74  Fed.  78. 

A  water  company  Is  a  necessary  party  to  a 
ault  by  Its  mortgagee  to  restrain  a  municipality 
from  fixing  the  rates  of  chaige  for  the  water  so 
low  as  to  amount  to  a  taking  of  the  company's 
property  without  due  process  of  law.  ConsoU 
Idated  Water  Co.  v.  San  DIego,  3S  C.  C.  A.  681, 
93  Fed.  849. 

The  mayor  of  the  city  Is  not  a  necessary  party 
to  a  suit  to  set  aside  the  water  rates  estab- 
lished by  the  board  of  snperrlsors.  Spring  Val- 
ley Waterworks  t.  San  Francisco,  82  Cal.  286, 
6  L.  R.  A.  756,  22  Pac.  910,  1046. 

t.  Regulattona. 

A  water  company  may  prescribe  all  such  rules 
and  regulations  for  its  convenience  end  security 
In  supplying  water  to  a  city  or  its  Inhabitants 
as  are  reasonable  and  Just,  and  may  refuse  to 
tarnish  water  to  any  Inhabitant  who  refuses  to 
comply  with  such  reasonable  rules  and  regula- 
tions. But  the  rules  must  be  reasonable.  Just, 
lawful,  and  not  discriminatory.  American  Wa- 
terworks Co.  T.  State,  46  Neb.  184,  SO  U  B.  A. 
447,  64  N.  W.  711. 

A  water  company  may  make  reasonable  rules 
for  the  government  of  Its  consumers  in  tbe  use 
of  Its  water  supply,  and  will  not  be  put  to  an 
action  Cor  damages  for  infractions  or  violations 
thereof,  but  may  enforce  such  roles  by  shutting 
off  tbe  consumer's  supply  as  a  penalty  for  vio- 
lation thereof,  when  such  rules  are  embodied  in 
Its  contract  with  its  consumers,  tbe  contract  la 
made  subject  to  the  rules,  and  the  consumer  la 
faralshed  with  a  copy  thereof ;  the  courts  re- 
ssrylng  the  right  to  say  in  any  particular  case 
whether  or  not  the  rules  are  reasonable.  Shlras 
V.  Ewlug,  48  Kan.  170,  29  Pac.  320. 

Where  an  Inhabitant  of  a  city  institutes  an 
action  against  the  lessee  of  the  city  waterworks 
01  L.  R.  A. 


company,  alleging  a  breach  of  contract  to  snpply- 
blm  with  water,  and  tbe  defendant  sets  up  that 
it  was  ready  to  supply  the  plaintiff  with  water- 
upon  bis  complying  with  the  defendant's  rules, 
he  has  no  right  of  action,  where  It  appears  that 
such  rules  were  reasonable,  or,  If  nnreasonable, 
he,  bnvlng  notice  thereof,  did  not  complain  to- 
the  defendant.  Thomae  v.  Peterson  (Tex.  Civ. 
App.)  24  8.  W.  1125. 

A  perpetual  injunction  will  be  granted  at  the 
suit  of  a  dty  to  restrain  tbe  enforcement  by  a 
water  company  of  rules,  regulstltms,  and  rates- 
whlcb  are  unreasonable,  and  not  warranted  or 
Justified  by  the  contract  between  such  com- 
pany and  the  dty.  Newark  v.  Newark,  OhlO' 
Waterworks  Co.  4  Ohio  N.  P.  841. 

The  duty  of  a  water  company  to  furnish  all 
tbe  Inhabitants  of  a  dty  with  water  at  certain- 
designated  rates,  without  discrimination,  doe» 
not  prevent  It  from  adopting  reasonable  rules- 
for  the  conduct  of  its  business  and  the  operation 
of  its  plant:  and  a  rule  requiring  all  appUcanta 
for  water  to  sign  a  regular  application,  and 
agree,  In  conformity  to  a  rule  of  the  company, 
to  keep  tbe  hydrant  closed  except  when  using, 
the  water.  Is  a  reasonable  rule ;  and  such  com- 
pany will  not  be  liable  for  damages  for  refus- 
ing to  tarn  water  Into  the  hydrant  of  an  appli- 
cant who  refuses  to  comply  with  sneh  rnls. 
Watauga  Water  Co.  Wolfe,  99  Tenn.  429,  41 
S.  W.  1060. 

For  a  water  company  to  require,  as  a  condi- 
tion precedent  to  furnishing  water,  that  a  eon- 
snmer  who  pays  rent  for  water  for  domestle 
uses  ouly,  and  not  for  sprinkling  purposes,  shall 
put  his  hydrant  appliances  In  condition  for  the- 
former  use  only,  Is  not  unreasonable.  Harbi- 
son T.  Knoxvllle  Water  Co.  (Tran.  Cb.  App.) 
63  B.  W.  99S. 

Under  a  waterworks  act  providing  that,  for 
tbe  purpose  of  preventing  waste  of  the  water, 
all  consumers  should  provide  proper  ball  or  stop 
cocks  or  other  necessary  apparatus  for  regulat- 
ing such  supply,  a  coosutoer  cannot  be  compelled- 
to  supply  apparatus  other  than  tbe  ball  cotA  or 
something  akin  to  It,  and  tbe  company  cannot 
Justify  cutting  off  the  water  from  the  premlse*- 
of  a  person  neglecting  to  comply  with  the  no- 
tice requiring  him  to  Insert  In  the  service  plpes- 
a  screw-down  valve  whereby  tbe  water  can  be 
shut  off  from  the  premises  whenever  there  Is  In- 
dication of  Its  being  permitted  to  rnn  to  waste. 
Ward  Folkestone  Waterworto  Co.  L.  B.  24 
Q.  IS.  Dlv.  334,  59  L.  J.  M.  C.  N.  S.  65,  62  L.  T. 
N.  S.  321.  38  Week.  Rep.  426,  64  J.  P.  628. 

Equity  will  not  restrain  a  water  corporation- 
In  accordance  with  reascmable  regulations,  from 
shutting  off  Its  supply  frcon  property,  the  owner 
of  which  has  no  standing  In  equity  by  claiming 
that  no  bill  had  been  presented,  whereas  bllla 
bad  been  rendered  and  payment  requested  of  her 
agent.  Smith  v.  Scranton  Gas  &  Water  Co.  5- 
Lack.  Legal  News,  235. 

In  Newark  v.  Newark,  Ohio  Waterworks  Co. 
4  Ohio  N.  F.  341,  a  rule  of  a  water  company  re- 
quiring the  payment  of  tbe  usual  household  rata 
In  addition  to  the  usual  sprinkling  rate  before- 
water  would  be  furnished  through  a  yard  hy- 
drant was  held  to  be  unreasonable. 

A  municipal  waterworks  corporation  which, 
has  been  granted  In  Its  charter  the  right  to  lay 
water  mains  in  tbe  streets,  and  to  make  such- 
rules  as  are  Just  and  reasonable  for  tbe  man- 
agement thereof,  may  reserve  to  Itself  the  right 
to  make  all  taps  of  Its  mains,  and  can  enjoln- 
plumbers  from  tapping  them  If  It  has  not  re- 
fused to  connect  prlyate  pipes  with  Its  mains. 
Pocatello  Water  Co.  Standley  (Idaho)  61  Pae. 
518. 

A  different  view  of  that  question  was,  how- 
ever, taken  by  the  Kentucky  court,  which  held' 
that  a  water  company  having  the  right  to  the- 
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lite  of  the  streets  of  a  cltj  tor  the  purpose  of 
larlog  down  Its  pipes  In  coDSlderation  that  It 
-will  fnmlsb  water  to  the  city  and  Its  Inhab- 
itants, has  ao  right  to  prohibit  connection  with 
ita  maloa  necesaar;  to  conduct  the  water  to  prl- 
Tate  dwellings  and  tor  private  w^e,  nnlew  the 
aame  1«  made  by  persons  licenaed  by  the  com- 
pany and  who  hare  executed  their  bonds  to  It 
Indemnifying  It  for  snch  work.  Snch  a  rule  la 
not  a  reasonable  one  for  the  regulation  of  the 
age  of  Its  property,  but  ta  an  attempt  to  ezer- 
-Glae  the  power  of  controlling  the  rights  of 
others;  and.  even  It  Its  charter  and  the  or- 
dinances of  the  city  give  It  such  power,  the 
aame  would  be  void  as  lo  violation  of  the  or- 
ganic law  of  the  state.  Pranke  t.  Paducab 
Wuter  Supply  Co.  88  Ky.  467,  4  L.  B.  A.  266, 
11  S.  W.  432.  718. 

But  n  water  company  haying  authority  to  lay 
Its  mains  in  the  city  streets,  and  to  make  ancb 
rules  as  are  Just  and  reasonable  for  the  manage- 
ment thereof,  cannot  insist  on  laying  tbe  sup- 
ply pipes  upon  tbe  private  property  of  it  con- 
anmer,  or  refuse  to  connect  the  mains  with  tbe 
pipes,  on  the  ground  that  they  were  laid  by 
aomeone  not  In  the  company's  employ.  Poca- 
tello  Water  Co.  t.  Standley  (Idaho)  61  Pae.  518. 

A  mle  of  a  water  company  o^lsst  tbe  un- 
aiual  and  useleas  waste  of  the  water  supply  by 
patrons  Is  reasonable.  Sblras  r.  Bwlng,  48 
Can.  170,  2S  Pac.  320. 

A  rule  of  a  water  company  organized  under 
a  statute  for  the  purpose  of  supplying  a  city 
and  ItB  Inbabltanta  with  water,  and  having  a 
Iraneblse  for  that  purpose,  not  to  aapply  water 
to  rented  premises  except  on  the  personal  re- 
apoQslbility  of  the  owner,  is  unreasonable,  and 
cannot  be  indorsed  as  to  a  tenant  of  premises 
having  no  other  means  of  water  aupplj,  the 
owner  of  which  refuses  to  become  responsible 
for  water  reuts,  when  he  requests  the  company 
to  turn  on  the  water,  and  tenders  payment  In 
advance ;  and  in  ituch  case  It  is  Immaterial 
whether  the  owner  had  originally  made  a  con- 
tract with  the  company  to  hold  himself  person- 
Ally  lloble,  or  whether  the  tenant  knew  of  the 
ezlatenre  of  any  such  agreement.  State  ex  rel. 
liUsted  V.  Butte  City  Water  Co.  18  Mont.  1Q9, 
32  L.  K.  A.  697,  44  Pac.  966. 

A  water  company,  though  exercising  quasi- 
public  functions  in  sapplying  tbe  public,  may 
require  payment  In  advance  tor  water  furaiahed 
under  a  contract ;  and  may  also  enforce  tbe  re- 
quirement by  cutting  off  the  supply  for  non- 
compliance therewith  by  a  consumer.  Hlerony- 
mous  Bros.  v.  Bienville  Water  Supply  Co.  131 
Ala.  447,  31  So.  31. 

An  Injunction  will  be  dissolved,  and  a  water 
company  allowed  to  cut  off  a  consumer's  supply 
of  water,  where  it  appears  that,  although  It  was 
supposed  he  was  using  metered  water,  the  ex- 
istence ot  another  water  pipe  unconnected  with 
tbe  meter  was  found  on  bis  premises,  and,  upon 
tbe  disconnection  of  the  latter  pipe  by  the  com- 
pany, the  quantity  of  water  consumed  was 
greatly  in  exceea  of  the  amount  registered  before 
the  disconnection  of  such  pipe,  upon  wbleh  basis 
n  bill  was  rendered  snch  consumer,  which  he 
refused  to  pay.  Krumenaker  v.  Dougherty,  74 
App.  DIv.  452,  77  N.  Y.  Supp.  467. 

The  requirement  ot  payment  of  a  quarter's 
rent  in  advance  tor  a  water  supply  as  a  condi- 
tion precedent  to  furnishing  water  Is  not  an 
unreasonable  regulation.  Harbison  v.  Knos- 
▼llle  Water  Co.  (Tenn.  Oh.  App.)  S3  8.  W.  983. 

A  regulation  of  a  water  company  giving  It 
the  right  to  collect  charges  In  advance  is  not  so 
unreasonable  aa  to  warrant  ttn  Injunction  to  re- 
strain the  enforcement  thereof,  where  It  Is  not 
In  violation  of  the  contract  between  the  water 
company  and  the  city  for  tbe  tarnishing  ot  the 
61  L.  R.  A. 


water.    Newark  v.  Newatk,  Ohio  Waterwo^ 

Co.  4  Ohio  N.  P.  341. 

But  a  regulation  ol  a  water-supply  company 
requiring  patrons  to  pay  their  rates  yearly  In 
advance,  with  no  rebate  In  case  they  shall  cease 
to  be  patrons  at  any  time  within  tbe  year,  with- 
out special  agreement.  Is  unreasonable,  and  may 
be  80  held  by  the  court  when  the  leglslatnre  has 
not  determined  said  charges.  Bockland  Water 
Co.  V.  Adams,  84  Me.  472.  24  Atl.  840. 

A  rule  ot  a  private  corporation  engsged  In 
supplying  a  city  and  Its  inhabitants  with  water 
In  pursuance  of  a  franchise  granted  by  the 
city,  which  provides  that.  If  water  rents  are  not 
paid  within  thirty  days  after  they  fall  due,  tbe 
water  may  be  turned  off,  and  that  the  user  of 
water  must  pay  a  charge  of  91  In  addition  to 
other  rates  before  the  water  will  be  turned  on, 
to  pay  tbe  expense  of  turning  off  and  cm,  Is  un- 
reasonable, diacrlmlnatory,  and  void,  becanse 
the  cost  and  expense  of  turning  off  and  on  water 
enters  Into  and  forms  part  of  tbe  rait  paid  In 
advance  under  tbe  rules  of  the  company,  and 
tbe  Inability  of  tbe  corporation  to  collect  this 
tatter  charge  because  of  tbe  water  taker's  In- 
solvency affords  no  excuse  for  not  supplying 
water,  and  tbe  supply  may  be  compelled  by  man- 
damns.  American  Waterworks  Co.  v.  State,  46 
Neb.  194,  SO  L.  R.  A.  447,  64  N.  W.  711. 

A  rule  ot  a  wster  company  requiring  payment 
of  water  rents  past  due  as  a  condition 
precedent  to  a  continuation  of  tbe  supply  la  a 
reasonable  one,  and  blading  on  consumers  bav- 
tng  actual  notice  thereof.  Taeoma  Hotel  Co.  v. 
Tacoma  Light  ft  Water  Co.  S  Wash.  SX6,  14  L. 
R.  A.  669,  28  Pac.  516. 

But  a  corporation  incorporated  for  the  pur- 
pose of  supplying  the  Inhabitants  of  a  town 
with  water,  which  Is  authorized  to  dlatribute 
water  through  said  town  and  establish  and  col- 
lect rates  therefor,  baa  oo  right  to  refuse  to 
supply  the  lessee  of  a  bouse  with  water  because 
the  owner  of  the  bouse  has  not  paid  tbe  rates 
for  the  previous  year.  And  a  rule  providing 
that.  In  case  of  nonpayment  of  rates,  the  water 
may  be  turned  off  and  not  turned  on  again  on- 
tll  all  rates  are  paid  Is  unreasonable.  Tamer 
r.  Revere  Water  Co.  171  Mass.  829,  40  L.  R.  A. 
657,  50  N.  B.  634. 

A  water  company  cannot  refuse  to  furnish 
water  at  tbe  regular  rates  and  upon  tbe  usual 
terms,  to  a  resident  of  tbe  city  where  Its  works 
are  located,  because  such  person  falls  or  reflwes 
to  pay  his  outstanding  dneblll  accepted  by  sucb 
company  for  water  and  piping  previously  fur- 
nished him,  where  siicu  company  Is  operating 
under  a  charter  giving  It  the  right  to  condemn 
private  property  for  its  needs,  and  requiring  It 
to  build  waterworks  and  machinery  of  sufficient 
capacity  to  supply  such  city  ajid  tbe  Inhabitants 
thereof  with  a  plentiful  supply  of  water,  and 
also  contracted  with  the  city  to  furnish  such 
water  at  customary  rates.  Crumley  v.  Wa- 
tauga Water  Co.  99  Tenn.  420.  41  S.  W,  1058. 

An  injunction  will  He  upon  a  proper  showing, 
to  prevent  a  water  company  from  cutting  off 
Its  water  supply  from  tbe  consumer,  who  has 
offered  to  pay  In  advance  the  amount  legally 
chargeable.  Kmst  v.  New  Orleans  Waterworks 
Co.  39  La.  Ann.  550,  2  So.  415. 

An  Injunction  may  issue  to  restrain  a  water 
company  from  cutting  off  a  consumer's  supply, 
altbougb  tbe  threatened  Injury  be  not  Irrepara- 
ble; It  Is  Buffldent  that  an  adequate  remedy  Is 
not  afforded  by  an  action  tw  damages.  Sedalla 
UrewlDg  Co.  V.  Sedalla  Waterworks  Co.  34  Ho. 
App.  49. 

An  Injunction  will  be  granted  to  prevent  tbe 
cutting  off  of  a  water  supply  for  an  electric- 
light  plant  which  a  water  company  Is  bound, 
under  Its  franchise,  to  furnish, — espedaJIy  wbers 
there  is  no  other  supply  of  water  available. 
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Jenkins  v.  Colambta  Land  ft  Improt.  Co.  18 
W^BlL  502,  48  Pac.  328. 

A  wtiterworki  companj  will  be  enjoined  from 
jDterferlng  with  or  refusing  to  snpply  water  to 
8  sprinkling  contractor  who  has  entered  Into  a 
valid  contract  for  water  to  be  used  In  aprlnk- 
ilng  the  streets.  Callerr  v.  New  Orleans  Water- 
worka  Co.  85  La.  Ann.  798. 

Ab  to  the  right  to  ent  off  supply,  see  also 
4nfra.  VII.  b,  5,  (b). 

A  borongh  having  refused  to  pay  the  water 
rate  fixed  bj  a  water  company,  and  having  re- 
tawA  to  take  any  steps  to  havt  that  rate  ad- 
justed by  the  coort  of  common  pleas  In  the  man- 
ner provided  by  law,  the  water  company  la  not 
required  to  furnish  water  without  compensation, 
^nd  may  torn  It  off,  Tyrone  Gas  &  Water  Co. 
T.  Burley,  10  Pa.  Super.  Ct  848. 

The  owner  of  a  building  Id  possession  of  a 
tenant  Is  not  entitled  to  an  Injunction  against 
Ihe  shutting  ofT  of  water  supply  because  of 
wrongful  acts  by  the  tenant.  Brass  v.  Rath* 
bone,  153  N.  Y.  435,  47  N.  E.  905. 

A  water  company  la  not  Juatlfled  In  disobey- 
ing an  Injunction  restraining  It  from  cottlng 
-off  the  water  «^ply  of  the  eonsomer  until 
further  orders  of  the  court  for  the  reason  that 
the  allegations  of  the  petition  do  not  sustain 
or  justify  the  broad  injunction  asked  and 
-granted.  State  ea  reU  New  Orleans  Water- 
wotfes  Co.  T.  Levy,  86  La.  Ann.  942. 

The  quectlon  of  the  unreasonableness  of  rules 
of  a  water  company  should  not  be  submitted  to 
the  jury  In  a  aiilt  for  breach  of  contract  to 
tumlsh  the  water,  tn  the  absence  of  evidence 
that  they  were  unrensonnble.  Thomas  v.  Peter- 
son (Tex.  Civ.  App.)  24  8.  W.  1125. 

The  question  of  reasonableness  of  regulations 
la  further  treated  infra,  VIII. ;  where  the  cases 
■dealing  with  the  municipality  as  a  water  com- 
pany appear, 

g.  Rtghta  after  expiration  of  franchise. 

Where  a  municipality  granted  a  water  com- 
pany a  franchise  to  furnish  water  for  a  term  of 
years,  the  question  whether  the  franchise  sur- 
vlred  the  expiration  of  the  term  Is  one  which, 
may  be  ralaed  In  any  action  brought  by  the*^^- 
ter  company  to  enforce  such  claim.  Cedar  Rap- 
ids Water  Co.  v.  Cedar  Rapids  (Iowa)  91  N.  W. 
1081. 

A  provlalon  In  a  statute  antborizlDg  a  water- 
works franchise,  that,  "a-t  the  expiration  of  the 
twenty  years,  If  the  grant  be  not  renewed,  the 
city  shall  purchase,"  1«  not  an  incidental,  di- 
rectory, or  subordinate  provision,  but  man- 
datory, vital,  and  controlling.  National  Water- 
works Co.  T.  Kansas  City,  27  L.  R.  A.  827,  10 
C.  C.  A.  653.  27  U.  B.  App.  185.  82  Ped.  853. 

The  title  and  right  of  possession  to  a  water- 
works plant  do  not  pass  absolutely  to  a  city  on 
the  expiration  of  the  franchise,  without  payment 
or  tender  of  payment  therefor,  under  a  stat- 
utory provision  that  the  city  shall  purchase  If 
the  grant  be  not  renewed.  Ibid. 

A  pereon  granted  the  exclu^ve  right  of  sup- 
plying a  city  with  water  from  a  q>edfled  source 
Cor  a  term  of  years,  and  assured  in  the  quiet 
possession  of  the  works  until  the  city  shall  re- 
deem them,  retains  the  right  to  such  use  and 
to  the  specified  source  of  supply  after  the  ex- 
piration of  the  agreed  period,  where  redemption 
of  the  works  has  not  been  made.  Stein  v.  Bien- 
ville Water-supply  Co.  34  Fed.  145. 

If,  after  the  expiration  of  a  contract  between 
a  muDiclpality  and  a  water  company  for  the  sup- 
ply of  water  during  a  term  of  twenty  years, 
which,  although  when  made  was  In  Its  terms 
ezciaslve,  such  exclusive  privilege  was  lost  on 
account  of  excessive  dividends,  the  city  is  not 
compelled  to  continue  to  obtain  Its  water  supply 
ei  L.  R.  A. 
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from  such  company,  or  else  purchase  Its  plant, 
but  may  make  such  airongemeDts  for  a  future 
water  supply  as  It  deems  proper,  b7  erecting  Its 
own  works  or  entering  into  contract  with  an- 
other company.  Phlllpsburg  Water  Co.  v. 
Phlllpsburg,  203  Pa.  562,  63  Atl.  347. 

After  the  expiration  of  the  term  of  years  for 
which  a  trandilsa  to  famish  water  was  granted 
a  water  company,  the  company  will  be  enti- 
tled to  remain  In  possession  of  the  occupation 
of  the  streets  for  Its  pipes  and  connections  such 
a  reasonable  length  of  time  as  may  be  neces- 
sary to  negotiate  an  extension  or  renewal  of  the 
franchise,  or  to  close  out  Its  business  without 
unnecessary  sacrifice.  Cedar  Rapids  Water  Cd. 
V.  Cedar  Baplds  (Iowa)  91  N.  W.  1081. 

After  the  expiration  of  the  term  of  yeara  for 
which  a  franchise  to  furnish  water  was  granted 
by  a  city  to  a  water  company,  the  city,  by  con- 
tinued acceptance  of  Uie  water  service,  and  by 
assuming  to  regulate  the  rates  thereof,  gives  Im- 
plied consent  to  the  possession  of  the  streets 
and  operation  of  the  works  until  such  time  as 
it,  by  reasonable  notice,  terminates  the  water 
company's  tenure  of  the  privilege.  IWd, 

VII.  RighU  and  duties  of  oontumer. 

a.  /«  pensral. 

A  consumer  Is  bound  to  comply  with  roles 
regulating  the  municipal  water  supply  of  which 

he  has  notice,  unless  they  are  unreasonable  and 
he  has  made  complaint  thereof  to  the  water 
company.  Thomas  ▼.  Peterson  (Tex.  Civ.  App.) 
24  8.  W.  1126. 

A  citizen  of  a  municipal  corporation  to  which 
water  has  been  brought  by  another  citizen  or 
corporation  which  has  acquired  the  right  to  the 
water  by  right  of  eminent  domain  can  demand 
water  only  by  payment  of  the  established  rate, 
and  by  compliance  with  reasonable  rules  and 
regulations.  Lux  v.  Haggln,  60  Cal.  255,  10 
Pac.  874. 

A  house  owner  is  entitled  tx)  the  use  of  the 
water  supply  of  the  municipality  In  the  absence 
of  any  regulation  authorising  catting  off  his 
supply  as  a  penalty  for  vlolatli^  the  ordinances 
of  the  board  of  health  relating  to  the  open 
plumbing  he  may  have  used,  and  In  the  absence 
of  any  claim  that  the  woA  as  constructed  Is  a 
nuisance.  Johnston  V.  Belmar,  08  N.  J.  Bq. 
354,  44  Atl.  166. 

A  city,  having  purchased  a  right  of  way 
across  a  person's  land  for  Its  water  pipes  for  a 
Rum  of  money  and  the  privilege  in  the  landowner 
of  taking  water  from  such  pipes  at  all  times, 
may  be  enjoined  from  removing  the  pipes,  and 
thus  cutting  off  the  landcnrner  from  the  water 
supply.  Brown  v.  Frankfort,  10  Kj.  L.  Bep. 
462,  9  S.  W.  394,  702. 

The  statute  of  limitations  will  commence  to 
run  with  nny  use  of  water  by  a  patron  contrary 
to  contract  rights,  when  the  connection  making 
such  use  possible  was  put  In  by  the  water  com- 
pany, was  its  property  and,  as  a  matter  of  law, 
was  under  Its  control,  there  then  being  no  diffi- 
culty tn  the  way  of  fullest  knowledge.  Scran- 
ton  Gns  ft  Water  Co.  v.  Lackawanna  Iron  ft  Coal 
Co.  167  Pa.  136,  31  Atl.  484. 

The  lessee  of  watmrorka  Is  liable  to  an  ac- 
tion for  damages  for  failure  to  supply  water  to 
the  lessees  of  a  two-story  balidlng  who  sublet 
the  upper  story  to  a  club  with  which  they  have 
no  connection,  on  tender  of  the  water  rent  for 
their  part  ofk^he  building  only,  as  refusal  to 
supply  on  the  gronnd  of  failure  to  pay  water 
rent  for  the  whole  bnildlng  is  not  Justified  by  a 
by-law  providing  that  when  two  or  more  fam- 
ilies or  persons  are  supplied  from  the  same  pipe 
the  whole  will  be  aaaessed  in  one  Joint  account, 
as  such  by-law  Is  nnJusC  and  oppressive  and 
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tberefore  mUawfal,  where  provision  cm  be  nude 
at  a  reswHiable  cost  for  lepantlng  or  catting 
o9  the  nipplj  of  tbe  upper  Btoir  from  tbat  be- 
low.   Stein  V.  McArdle.  24  Ala.  344. 

Tbe  datr  of  fnmldilnK  water  ae^rately  to 
each  tmant  of  a  baUdlng,  and  eollectlBK  rates 
ftoB  each  as  a  aeparate  eoDnuner.  cannot  be 
Imposed  bj  tbe  owner  of  tbe  premises  on  tbe 
board  oC  water  commissioners,  bj  fumlsbtng  at 
Us  own  expense  eaeb  room,  sbop,  or  olUce  witb 
iock  and  key,  and  thai  taking  the  to  tbe 
consnmers,  where  tbe  mnnieliial  ebarter  pro- 
Tides  for  fnmlsblng  water  to  tbe  ownen  or  oe- 
evpants  of  faooMS  and  otber  bnlldlngs,  whiie  tbe 
rules  and  r^alatlons  provide  for  dealing  with 
owners  and  not  with  tenants.  Kdsey  r.  Mar- 
qoette  Fire  t  Water  Comrs.  113  Hlch.  21S,  37 
L.  B.  A.  675,  71  N.  W.  589. 

A  suite  of  rooms  In  a  tenant  house  which  Is 
fitted  and  nsed  as  a  separate  tenement  for  tbe 
accommodation  of  a  fsmilj,  with  separate  wa- 
ter pipes  of  Its  own,  la  a  dwelling  honse  or  a 
tenement,  within  the  meaoing  of  an  ordinance 
flxlng  water  rates,  so  tbat  tbe  occupant  can 
compel  delivery  of  water  to  him  upon  payment 
of  the  prescribed  rates,  without  regard  to 
whether  or  not  the  rates  are  paid  by  tbe  other  i 
tenanu  In  the  boiidlng.  Yoong  v.  Boston,  104 
Haas.  95. 

■A  contract  by  a  water  company  to  famish 
water  to  a  brewing  company  "for  actual  brew- 
ing purposes  alone,"  at  a  spedfled  charge  for 
each  barrel  of  beer  brewed,  will  be  construed  In 
the  llfbt  of  tbe  condnct  of  the  parties;  and 
where,  for  nearly  three  years,  tbe  water  com- 
pany knowingly  fnmlsbed,  not  only  tbe  water 
that  actually  entered  Into  the  beer  brewed,  but 
water  which  was  used  for  tbe  purpose  of  filling 
the  boiler  and  cleaning  tbe  brewery  vats  and 
other  things  connected  with  it,  and  charged  for 
it  on  the  basis  of  the  number  of  barrels  of  beer 
brewed,  tbe  contract  will  be  cooatraed  as  re 
qolring  the  water  company  to  furnish  water  for 
tbe  purposes  entimerated.  Sedalla  Brewing  Co. 
r.  Sedalla  Waterworks  Co.  34  Mo.  App.  49. 

A  contract  by  which  tbe  water  company  agrees 
to  furnish  water  for  a  definite  period,  and  to 
contlnne  the  services  after  tbe  expiration  of 
such  period  at  the  option  of  the  consumer.  Is 
one  entire  contract  of  which  the  option  constl- 
totes  part  of  tbe  consideration,  which  cannot  be 
revokecl  as  to  ancb  option  during  the  continu- 
ance of  tbe  agreed  term,  and  Is  not  void  for 
Indeflttlteness  of  duration  as  to  such  optional 
period.  Inasmuch  as,  by  the  proper  exercise  of 
tbe  option,  the  length  of  such  continued  service 
will  become  definite  and  fixed ;  but  will  be  up- 
held and  enforced  by  a  court  of  equity  If  the 
consumer  promptly  signifies  his  election  In  due 
time.  Christian  &  C.  Grocery  Co.  T.  Bienville 
Water  Supply  Co.  106  Ala.  124,  17  So.  352. 

An  election  on  tbe  part  of  a  consumer  under 
a  contract  for  water  supply  for  a  definite  period 
and  for  a  longer  period  at  the  option  of  such 
consumer,  tbat  be  will  continue  the  services 
from  month  to  month  for  three  years  from  a 
certain  date,  and  reserving  the  right  to  elect  to 
continue  the  services  for  a  farther  period  after 
tbe  period  covered  by  such  election  has  expired, 
without  speclllcHtlon  or  limitation  as  to  the 
length  of  time,  is  so  Indefinite  and  uncertain 
that  a  court  of  equity  will  not  enforce  tbe  op- 
tion. Ibid. 

The  Introduction  of  water  by  a  municipal  cor- 
poration into  a  private  house  Is  In  the  nature  of 
a  license  which  Is  paid  for,  so  that  If  a  main 
becomes  frozen  and  bursts  the  corporation  is  not 
liable  for  any  loss  beyond  tbe  water  rent.  Smith 
T.  Pbltadelpbla.  81  Pa.  38,  22  Am.  Rep.  731. 

An  agreement  to  take  a  certain  quantity  of 
water  from  a  water  company  for  a  period  of 
years  will  snrrlTe  the  death  of  the  contracting 
61  L.  R.  A. 


party,  aKboogb  be  desired  It  for  nse  In  his  bnsl- 
neas  In  a  leased  mill,  tbe  lease  of  wbteb  might 
be  terminated  witltln  three  nontlis  after  hla 
deatli.  Drummond  v.  Crane,  159  Mass.  577,  23. 
U  K.  A.  707,  35  N.  E.  90. 

Tbe  water  commissi tmers  at  a  city  have  dls- 
cretlonarr  power  as  to  the  granting  of  permits 
to  the  ownera  of  bouses  located  on  streets 
which  have  not  been  formally  opened  and  In 
which  no  water  mains  are  laid,  to  connect  thrtr 
houses  with  srater  mains  In  other  streets ;  and, 
where  the  rule  Is  to  require  the  abnttiiu:  prop- 
erty to  pay  for  tbe  laying  of  mains,  tbe  per* 
mit  may  be  granted  on  condition  that  the  lot 
owners  pay  their  share  of  the  eost  of  tbe  malna 
when  they  are  laid  to  ttie  street  on  which  tlie 
property  is  located.  Boswtfl  T.  Fhlladel^la. 
15  W.  N.  C.  169. 

Permission  given  by  the  superintendent  of. 
and  owner  of  all  the  stock  In,  a  water  company, 
to  tap  a  main  for  water  supply,  does  not  pasa 
an  interest  In  the  proi;>erty,  but  is  a  mere  parol 
license  revocable  at  arlll.  Beno  Water  Co.  t. 
Leeto,  17  Nev.  203,  30  Pae.  702. 

Where  a  realty  company  laid  oat  into  build- 
ing lots  a  tract  of  land,  and,  with  permission  of 
a  muoicipallty,  laid  a  supply  pipe  in  an  adjotn- 
Ing  street,  and  connected  it  to  Its  water  main, 
and  carried  the  water  by  means  of  service  pipea- 
into  the  streets  of  the  tract,  tbe  title  to  the  sup- 
ply pipe  and  thf>  right  to  have  the  water  fiow 
through  It,  and  thotce  into  tbe  service  pipes,  aa 
against  the  realty  company,  passed  to  tbe  pui^ 
cbasera  of  tbe  lots  as  appurtenances  thereto. 
Mulrooney  T.  O'Bear,  80  Uo.  App.  471. 

Where  a  lessee  of  mnnldpal  waterworks  con- 
tinues to  supply  a  patron  as  be  had  formerly  been 
supplied,  there  will  be  an  Implied  contract  on 
tbe  part  of  tbe  lessee  to  continue  tbe  supply 
until  reasonable  notice  Is  glvoi  tbat  he  Intends 
to  cease  doing  so,  unless  there  Is  a  Allure  to 
comply  with  tbe  rules  pertaining  to  tbe  fur- 
nishing of  such  supply.  Thomac  v.  Peterson 
(Tex.  Civ.  App.)  24  S.  W.  1125. 

The  facts  that  a  water  company  commenced 
to  furnish  water  to  a  consumer  under  contract, 
and  continued  to  supply  htm  tor  tea  years,  re- 
ceiving compensation  therefor,  are  snfllclent  to 
establish  an  implied  contractual  relation  be- 
tween the  parties,  which  will  prevent  the  dis- 
missal of  a  complaint  to  restrain  tbe  company- 
from  cutting  off  the  wato*  on  the  ground  that 
there  was  no  contractual  lelatlon  between  tba 
parties  which  would  warrant  the  salt.  Me- 
Entee  v.  Kingston  Water  Co.  165  N.  T.  27,  58- 
N.  E.  785. 

A  contractor  as  to  work  In  a  street  may  be 
liable  for  loss  to  adjoining  property  from  fire 
If  he  obstructs  tbe  firemen  In  the  nse  of  a  hy- 
drant, so  that  water  cannot  be  obtained  for  ex- 
tinguishing the  fire.  Kieman  v.  Uetropolltan 
Constr.  Co.  170  Hass.  378,  49  N.  E.  648. 

A  consumer  of  city  water  cannot  recover 
from  the  municipal  corporation  owning  tbe  wa- 
terworks for  expenses  Incurred  by  him  In  mak- 
log  connection  with  a  water  main  wfalcb  tbe 
city  authorities  afterwards  abandoned.  LIncfc 
V.  Litchfield,  31  III.  App.  118. 

MandUimus  la  a  proper  remedy  to  compel  a 
water  company  to  fnnildi  water  to  me  entitled 
to  it,  as  tbe  doty  to  furnish  water  Is  a  public 
one.  State  ex  rcl.  Lanyon  v.  Joplin  Watei^ 
works,  62  Mo.  App.  S12 ;  Haugen  v.  Albina 
Light  A  Water  Co.  21  Or.  411,  14  L.  B.  A.  424, 
28  Pae.  244. 

But  mandamus  will  not  issoe  to  require  the 
chief  engineer  of  a  water  departntent  to  lay  cer- 
tain water  mains,  when  It  cannot  be  enforced 
because  of  no  appropriation  to  enable  him  to 
contract  for  and  proceed  wIOi  the  work,  al- 
though tbe  legal  right  to  tbe  writ  Is  plain.  Oom. 
€9  rel.  Miller  v.  HcFadden,  14  Vhiln.  161. 
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A  dty  is  not  liable  to  one  who  tberetofore 
bad  enjoyed  bd  exctiulTe  prlvll^e  of  nslng  water 
from  the  hydrants  for  street  sprinkling,  becaase 
of  a  refasal  to  continue  to  supply  him,  wiiere 
the  prlTllflga  had  been  awarded  to  a  b^b«r  bld- 
•der  and  the  city  li  only  otdlfed  to  supply  water 
to  Individual  Inhabitants  for  domestic  and  other 
purpoaes  upon  private  premises.  McEnlght  v. 
New  Orleans,  24  La.  Ann.  412. 
■  One  having  acquired  an  easement  to  take  wa- 
ter from  a  main  without  payment  of  rates  can- 
not compel  the  malntoiance  of  the  pipe  for  bis 
Deneflt ;  and.  If  the  owner.  In  good  faltb  and  not 
with  the  Intention  of  defeating  that  right,  de- 
sires to  abandon  that  main  be  may  do  so. 
Kearney  v.  West  Chester,  189  Pa.  8^,  49  Atl. 

A  lawful  contract  made  by  a  city  to  supply  a 
j>erBon  wboae  land  and  water  It  has  taken  by 
light  of  eminent  domain  with  a  quantity  of  wa- 
ter frnn  Its  reservoir  "aufllclent  for  washing 
4nd  steam  purposes"  at  a  mill,  may  be  speclflcal- 
■T  enforced  In  equity.  Such  a  contract  would 
Sutve  the  same  effect  as  a  valid  exception  of  the 
•ante  amount  of  water  In  the  original  taking, 
and  would  cut  down  the  damages  accordingly. 
Roberts  v.  Cambridge,  164  Mem.  176,  41  N.  E. 
230. 

A  bin  cannot  be  maintained  in  equity  to  com- 
pel the  fumlBhlng  of  water  by  a  water  company 
on  the  ground  of  Its  charter  duty  to  furnish  It 
Independent  of  any  contractual  obligation,  with- 
out first  applying  to  the  company  tor  water  on 
sneh  terms  as  might  be  agreed  upon,  and  with- 
out offering  to  pay  what  Would  be  reasonably 
just.  Christian  tt  C.  Grocery  Co.  v.  Bienville 
Water  Supply  Co.  106  Ala.  124,  17  So.'  352. 

A  resident  of  a  municipal  corporation  which 
lias  contracted  for  a  municipal  water  supply 
•cannot  maintain  a  bill  after  dissolution  of  the 
corporation  which  undertook  to  furnish  the  sup- 
ply, against  the  corporation  alone  tor  appoint- 
ment of  a  receiver  to  carry  out  ttae  contract,  on 
the  ground  that  he  will  be  Injured  by  failure  of 
the  supply.  Weatherly  v.  Capital  City  Water 
Co.  115  Ala.  158,  22  So.  140. 

Under  a  statute  Imposing  a  penalty  for  turn- 
ing on  the  water  of  a  water  company  wltbout 
authority,  members  of  a  borough  council  who 
tarn  on  water,  although  directed  so  to  do  by  an 
•ordinance  passed  by  the  council,  are  liable  (or 
the  penalty  so  Imposed,  and  cannot  shield  them- 
selves by  such  nrdlnance.  Tyrone  Oaa  ft  Water 
Co.  V.  Burley,  19  Pa.  Super.  Ct.  348. 

An  employee  of  a  public  commission  does  not 
commit  a  criminal  offenae  wtthln  a  statute  tor- 
Mddlng  the  cutting  of  water  nmlns  where,  act- 
ing under  authority  of  his  employers,  be  cuts 
the  mains  by  which  the  latter  have  been  receiv- 
ing a  supply  of  water  under  a  contract  therefor 
-with  a  private  Individual,  because  they  had  de- 
■elded  to  take  no  more  water  under  tbe  contract. 
Wass  V.  Stephens,  128  N.  Y.  123,  28  N.  B.  21. 

Where  by  statute  connection  with  water 
«nalns  is  to  be  made  by  or  at  the  expense  of  the 
copsumer,  and  tbe  company  Is  authorized  to 
-sever  connections  for  failure  to  pay  rates,  the 
■ctmsnmer,  and  not  the  company,  must  restore 
the  connection  upon  demand  for  continued  sup- 
ply upon  tender  of  the  required  rates.  Sheffield 
Waterworks  Co,  v.  Wilkinson,  L.  E.  4  C.  P.  IMv. 
-411,  48  L.  J.  U.  C.  N.  S.  145. 

Where  the  waterworks  system  of  a  city  does 
not  Inciude  tbe  lateral  service  pipe,  which  Is  put 
In  under  the  direction  of  the  clif  but  at  the  ex- 
pense of  the  one  who  connects  the  water  main 
-with  his  premises,  such  lateral  service  pipe  Is 
■owned,  and  mnst  be  kept  In  repair,  by  tbe  one 
whose  premises  It  connects  with  the  water 
main ;  and  the  city  is  Justified  In  severing  the 
connection  where  the  owner  refuses  to  pay  the 
«zpenBes  of  repairing  a  break  In  tbe  pipe  In  the 
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street  a  short  distance  from  the  main  pipe,  al- 
though It  appears  that  he  has  paid  his  watec 
rates  for  a  period  running  beyond  the  time  when 
the  connection  Is  severed.  Jackson  T.  Bllendal^ 
4  N.  D.  478,  61  N.  W.  1030. 

b.  Ftaing  and  oolleotlan  of  ratet. 
1.  Dutj/  to  pay. 

Water  rents  are  not  taxes.  The  latter  are  Im- 
posed by  an  act  of  sovereignty,  and  payment  of 
them  la  compulsory.  The  obligation  to  pay  for 
water  Is  based  on  an  express  or  Implied  contract 
or  license.  Rleker  v.  Lancaster,  7  Pa.  Super. 
Ct.  149,  Affirming  14  Lane.  L.  Bev.  898. 

Water  rates  paid  by  consomera  are  not  taxes, 
but  simply  the  price  paid  for  water  as  a  com- 
modity. No  one  Is  required  to  tske  water  un- 
less he  chooses,  and  the  lien,  although  enforced 
In  the  same  way  as  a  Hen  for  taxes,  is  really  a 
lien  for  an  Inddbtedness.  Jones  v.  Detroit  Wa- 
ter Comrt.  84  Mich.  278. 

A  {wrson  charged  by  law  with  the  collection 
of  municipal  taxes  has  no  authority  ipso  faito 
to  collect  municipal  water  rents,  as  water  rents 
are  not  taxes,  but  voluntary  burdens  undertaken 
by  licensees  of  tbe  municipality.  UlxMi  t.  En- 
triken,  19  Pa.  Co.  Ct.  414. 

Water  rates  charged  under  a  statute  directing 
the  water  commissioners  -to  establish  a  scale  of 
rates  to  be  paid  In  advance  on  a  stated  term  of 
credit,  and  authorlaing  tbe  board  to  cnt  off  the 
supply  of  water  If  such  rates  are  not  paid,  are 
not  Uxes  In  such  sense  that  notice  must  be 
given  before  they  are  levied.  Sllkman  v. 
Yonkers  Water  Comrs.  71  Hun,  37,  24  N.  Y. 
Supp.  806. 

It  Is  not  a  alld  objection  to  the  assessment 
of  water  rates  against  property  abutting  on  the 
streets  where  the  mains  are  laid,  that  a  water 
tax  la  not  an  assessment  becaase  In  the  nature 
of  an  annual  Impost,  since  tbe  maintenance  of 
the  pipes  and  tbe  supply  of  water  therein  Is  a 
special  benefit.  Batterman  v.  New  York,  65 
App.  DIT.  S76,  78  N.  Y.  Supp.  74. 

But  in  one  case  It  was  held  that  mnnldpal 
water  rents  constitute  taxation,  and  cannot  be 
JuatlQed  as  reasonable  license  regulations,  when 
they  become  a  source  of  municipal  revenue  and 
profit,  or,  by  being  apportioned  according  to  the 
sizes  of  tbe  houses  and  business  of  tbe  occu- 
pants, show  that  they,  are  levied  on  ttae  value  of 
the  property,  as  well  as  the  busluess  and  occu- 
pation of  the  citizen,  and  not  according  to  the 
quantity  of  water  consumed,  whereas  a  license 
for  tbe  same  privilege  ought  not  to  vary  In  tbe 
amount  of  Its  fee.  Davis  v.  Doylestown,  3  Pa. 
Co.  Ct.  673. 

Upon  the  question  whether  or  not  water  renta 
constitute  taxea,  see  note  to  Wagner  t.  Rock  Is- 
land (III.)  21  L.  B.  A.  610.  See  also  infra.  5, 
(a). 

The  owner  of  premises  Is  not  liable  for  water 
rates  beyond  the  quarterly  day  next  after  bis 
house  became  unoccupied,  although  be  neglected 
to  give  notice  to  the  water  company  to  discon- 
tinue the  supply,  and  the  water  was  not,  there- 
fore, turned  olE.  British  Empire  Unt.  Lite 
Assur.  Co.  V.  Southwark  ft  T.  Water  Co.  59  L. 
T.  N.  S.  321.  36  Week.  Rep.  894,  52  J.  P.  768. 

A  landowner  may  be  presumed  to  know  that 
tbe  tenants  of  two  of  his  adjoining  houses  use 
the  same  hydrant,  when  It  is  so  located  as  to 
be  convenient  for  both,  and  no  other  supply  of 
water  Is  reasonably  available  for  either.  Har- 
rlsburg's  Appeal,  107  Fa.  102. 

Laches  by  a  property  owner  In  contesting  the 
validity  of  water  rents  assessed  against  him 
will  not  make  his  property  liable  for  water 
rents  Imposed  under  a  statute  declared  uncon- 
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Btltutional.  ProTldent  Ingt.  for  S&Tlnga  t.  Al- 
len, S7  N.  J.  Bq.  86. 

Tbe  stgning  by  an  Inhabitant  of  a  cltr  of  an 
application  to  a  water  company,  fumlahlnfr  wa- 
ter to  the  Inhabltanta,  to  be  supplied  with  wa- 
ter "subject  to  tbe  rates  and  regalatlong  of  the 
company  now  In  force  or  hereafter  to  be  en- 
acted or  adopted,"  does  not  constitute  a  con- 
tract on  his  part  to  pay  the  rates  fixed  by  tbe 
tbeo  rules  and  regulations  of  the  company,  but 
merely  binds  him  to  pay  those  rates  so  long  as 
the  company  has  the  lawful  right  to  demand  and 
recelye  them ;  and  he  may  compel  such  company, 
by  mandamaa,  to  lapply  blm  with  water  at  re- 
duced rate*  flied  by  a  valid  ordlDance  of  the 
city  coancli.  Rogers  Park  Water  Co.  v.  Fer- 
gus, ITS  III.  671,  63  N.  E.  363. 

Where  the  gnlding  principle  of  a  statute  mak- 
ing the  owner  of  a  house  liable  for  water  ratei 
ii  to  make  the  owner  pay  for  the  use  of  tbe 
water  a  sum  proportionate  to  the  annual  value 
of  the  bouse  he  will  not  be  required  to  pay  a 
full  quarter's  water  rent  where  the  house  Is 
nnoccaplfed  at  the  beglonlog  of  tbe  quar- 
ter and  becomes  occupied  lo  tbe  course 
of  It.  although  tbe  statute  provides  that 
the  water  rates  shall  be  paid  by  equal 
payments  on  the  usual  quarter  days.  East  Lon- 
don Waterworks  Co.  v.  Foulkes  [1894]  1  Q.  B. 
819.  10  Keportfl,  243,  68  J.  P.  884. 

The  lessor  of  a  building  which  li  piped  for 
olty  water  Is  under  no  obligation,  because  of 
that  fact,  to  pay  for  the  water  oaed  by  his  ten- 
ant. McCarthy  v.  Humphrey,  105  Iowa,  635, 
76  N.  W.  314. 

Under  a  charter  providing  that  the  owner  or 
OGcnpIer  of  any  hoose,  lot,  or  tenement  where 
water  shall  be  taken,  aball  each  be  liable  for 
payment,  a  landlord  Is  not  liable  for  water 
famished  to  his  tenant  and  used  on  other  prem- 
ise! not  belonging  to  auch  owner,  occupied  by 
the  latter,  merely  because  the  water  meter  was 
placed  on  his  land  to  meaanre  the  vater  while 
lu  transit  to  tlie  place  of  consampUon.  Jer- 
sey City  T.  Morria  Canal  4  Bkg.  Co.  41  N.  J.  L. 
06. 

A  water  tax  Is  an  "ordinary  yearly  tax"  with- 
in a  covenant  In  a  lease  requiring  a  tenant  to 
pay  such  taxes,  although  the  lease  was  executed 
prior  to  tbe  establishment  of  the  water  system, 
where  It  waa  made  subsequent  to  the  passage  of 
an  act  authorising  a  water  supply  under  which 
some  charge  upon  tbe  property  for  the  use  of 
the  water  could  fairly  beTpresumed.  Garner  v. 
Hannah,  6  Duer,  2S2. 

A  landlord  cannot  be  presumed  to  have  agreed 
to  pay  for  water  to  be  used  on  the  leased  prem- 
ises because  It  was  easentlal  for  the  purpose 
for  which  the  premises  were  to  be  used ;  and  he 
cannot  be  required  to  pay  for  It,  nnlesa  be 
agreed  to  do  so, — at  least  where  the  rates  were 
uot  a  Hen  on  the  property.  Lelghton  v.  Bicker. 
ITS  Uass.  664,  54  N.  E.  264. 

A  consumer  of  water  Is  liable  to  a  water  com- 
pany for  the  acts  of  bis  servant  in  secretly  at- 
tachliv  a  pipe  to  the  water  company's  high 
■ervlee  ao  as  to  draw  the  water  oif  at  a  higher 
level  than  that  agreed  for,  where  be  adopted  the 
ucts  of  his  servants  on  discovering  them.  West 
Middlesex  Waterworks  Co.  v.  Snwerkrop,  4  Car. 
&  P.  87,  Moody  &  M.  408. 

A  charter  giving  the  board  of  water  coromls- 
Bloners  of  a  city  power  to  require  payment  In 
advance  for  the  use  or  rent  of  water  furnished 
by  It  does  not  contemplate  an  exclusively  cash 
system,  but  gives  the  water  commtasloners  au- 
thority to  fumlab  water  on  credit,  in  view  of  a 
provision  thereof  that  in  case  prompt  payments 
shall  not  be  made  they  may  shut  off  water  from 
the  premises  and  ^all  not  be  compelled  to  sup- 
ply BDch  premises  with  water  again  antll  tbe 
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"arrears  with  Interest  ttaereoa"  are  paid-  At- 
lanta T.  Barton,  90  Oa.  486,  16  8.  B.  214. 

A  water  company  organized  for  the  sale  and 
distribution  of  water  appropriated  under  the 
Constitution  and  laws  of  California  is  not  enti- 
tled to  charge.  In  addition  to  the  rates  fixed  hr 
law,  a  separate  sum  for  tbe  so-called  "water 
right ;"  but  each  member  of  the  community,  on 
payment  ot  the  legal  rate,  has  the  right  to  use 
a  reasonable  quantity  of  water  In  a  reasonable 
manner.  San  Diego  Land  ft  Town  Co.  Na- 
tional City,  74  Fed.  79. 

A  municipal  corporation  seeking  to  recover- 
for  water  taken  by  a  consumer  from  a  pipe  un- 
connected with  a  meter  for  a  certain  period  of 
time  has  the  burden  of  showing  such  taking  for 
all  time  not  admitted  by  the  consumer.  St. 
Louis  V.  Amot,  94  Ho.  276,  7  S.  W.  16. 

In  apportioning  taxm  between  an  heir  at  law 
and  the  widow  to  whom  dower  haa  been  assigned 
In  a  part  of  the  premises,  the  annual  water  tax 
should  be  contributed  by  each  In  tbe  ratio  in 
which  the  part  of  the  premises  occupied  by  each 
bears  to  the  annnal  valoe  of  the  whole ;  but  the 
tax  for  water  for  use  on  the  premises  generally, 
and  which  Is  used  exclusively  In  the  apartmoits 
of  one  of  them,  should  be  borne  by  that  one. 
Graham  v.  Dunlgan,  2  Bosw.  510. 

Under  the  terms  ot  a  transfer  to  a  municipal- 
ity of  tbe  plant  of  a  water  company  whereby  its 
members  were  entitled  to  a  supply  for  household 
purposes,  either  by  a  stop  cock  at  an  annual 
rental  fixed  by  tbe  number  of  persons  In  the 
family,  or,  by  a  gauge  controlled  by  the  public 
water  commissioners,  at  tbe  member's  option, 
an  old  consumer  who  elects  to  draw  water  by 
stop-cock  at  the  rent  Imposed  has  no  right,  ex- 
cept on  payment  of  an  additional  charge,  to  use 
the  water  drawn  for  a  new  domestic  purpose — ■ 
In  this  case  a  water-closet — unknown  wben  the 
rent  was  fixed,  even  though  tbe  quantity  of  wa- 
ter used  Is  no  greater  than  before.  Rutland  t. 
Edgerton,  47  Vt.  165. 

Water  rents  are  Illegal  which  are  assessed 
under  a  municipal  charter  on  vacant  lots  arbi- 
trarily and  without  regard  to  valuation  of  prop- 
erty assessed  or  benefits  conferred.  Provident 
Inst,  for  SavlngH  v.  Allen,  87  N.  J.  Eq.  36. 

Asiessmente  for  water  rates  la  Jersey  City, 
laid  on  vacant  lots  or  lots  with  buildings  which 
do  not  take  or  use  water,  are  Invalid,  twcause 
the  amount  ot  the  tax  Imposed  is  determined  by 
fixed  rates  adopted  by  the  authorities  In  their 
discretion,  without  regard  to  either  special  ben- 
efits conferred  or  uniform  rules  as  to  values,  not 
because  a  special  taxing  dl^rlct  leas  than  a  po- 
litical subdivision  is  created  by  the  charter  In 
this  respect.  Jersey  City  v.  State,  Vreeland. 
Prosecutor,  48  N.  J.  L.  638,  Affirming 
48  N.  J.  L.  136 :  State,  Culver,  Prose- 
cutor, V.  Jersey  City,  46  N.  J.  L.  266. 

Bat  a  municipal  corporation  may  be  author- 
ized to  assess  water  rents  upoo  every  dwelling 
on  a  street  wherein  its  water  mains  are  laid,  as 
It  is  a  local  tax  for  a  local  benefit.  Alientown 
V.  Henry,  73  Pa.  404. 

So,  nnder  a  statute  authorizing  Tillage  water 
commissioners  to  sssess  water  rates  upon  all 
real  property  abutting  on  the  streets  where  the 
water  pipes  are  laid,  an  assessment  against  the 
owner  of  a  house  fronting  on  such  a  street  is 
valid,  although  no  water  Is  used  on  the  prem- 
Ises.  Dascy  v.  Skinner,  38  N.  Y.  8.  R.  15,  11 
N.  Y.  Supp.  821. 

Under  a  power  to  impose  an  assessment  or 
water  rent  upon  all  dwelling  houses  situate  up- 
on its  line  of  water  pipe,  a  municipal  corpora- 
tion cannot  Impose  the  tax  upon  such  dwelling 
houses  only  as  are  not  supplied  with  hydrants. 
Alientown  v.  Henry,  78  Pa.  404. 
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2.  .AmoMnt. 

Water  ratea  paid  to  a  dty  by  eoiUQmen  are 
Dot  a  tax,  bnt  almply  tbe  price  paid  for  water 
AS  a  commodity ;  and  they  D«ed  not  be  baaed 
upon  property  rnluea.  Preston  v.  Detroit  Water 
Comrs.  117  Mich.  &89,  76  N.  W.  92. 

A  waterworks  comp&n;  may  reaaonablr  flz  Its 
charges  according  to  the  size  of  the  connections 
made,  and  It  is  immaterial  witb  what  slie  pipe 
the  water  Is  coDTeyed  onto  the  coosumer's  prem- 
ises, he  harlng  notice  of  tbe  charges,  and  that 
he  cun  make  a  connection  to  correspond  with 
the  size  of  his  pipe.  Goebet  v.  Grosse  Fonlte 
Waterworks,  126  Mich.  307,  85  N.  W.  744. 

Tbe  court  cannot,  where  no  evidence  Is  Intro- 
dnced  to  sustain  the  contention,  judicially  say 
that  an  ordinance  providing  for  a  charge  for 
water  of  |8  a  year  for  a  balldlng  of  Ave  rooms 
or  leas,  and  f  1  a  year  for  each  additional  room, 
la  on  Its  face  nnreasonable  or  oppresslTe.  Cros- 
by T.  Montgomery,  108  Ala.  498,  18  So.  728. 

A  proviso  in  a  statute  fixing  a  specified  water 
rate  for  water  used  for  domestic  purposes,  which 
provides  that  the  term  "domestic  purposes" 
Blia.ll  not  Include  a  aupply  for  baths,  wash- 
houses,  or  public  pnrptuea,  does  not  apply  to 
Sxed  baths  In  dwellings,  but  refers  only  to  a 
public  establishment  of  tmths.  Weaver  v.  Car- 
dlir,  48  L.  T.  N.  8.  906,  47  J.  P.  599. 

Domestic  nses  or  pnrposes  of  water  tor  a 
family  occupying  a  dwelling  bouse  Include  all 
ases  which  contribute  to  tbe  health,  comfort, 
and  convenience  of  the  family  In  tbe  enjoyment 
of  their  dwelling  as  a  home.  Crosby  v.  Mont- 
Somery,  108  Ala.  498,  18  So.  723. 

An  ordinance  llzing  rates  for  water  aupply  at 
a  certain  amount  per  annum  for  buildings  of 
five  rooms  or  less,  and  an  additional  rate  for 
each  room  over  that  number,  and  providing  for 
tbe  punishment  of  anyone  charging  rates  In  ex- 
cess thereof  has  no  application  to  charges  for 
water  Curnlahed  a  consumer  by  measarement  at 
his  election,  although  such  chatgei  are  In  exeeaa 
of  sttpalated  rates.  tJHd. 

Tbe  power  conferred  upon  water  commission- 
ers to  asseaa  water  rates  upon  such  basis  as 
they  deem  eqaltable  anthwlzes  tbem,  sobject  to 
the  limitation  that  tbe  rate  shall  be  reaaonable, 
to  flz  them  at  sncb  nuns  aa  will.  In  addltlfHi  to 
paying  the  cost  of  Cumtsblng  the  water,  provide 
a  fund  applicable  to  the  payment  of  Interest  on 
the  water  bonds,  the  extension  accounts,  and  tbe 
CMt  of  the  plant.  Preston  v.  Detroit  Water 
Comra.  117  Mich.  589,  76  N.  W.  92. 

That  the  rate  levied  for  a  water  tax  Is  not 
confined  to  the  cost  of  construction  and  main- 
tenance of  tbe  particular  pipe  and  the  aupply 
therein  In  front  of  the  premises  assessed  does 
uot  Invalidate  the  assessment.  Batter  man  v. 
New  York,  65  App.  Dir.  576,  73  IT.  Y.  Supp.  44. 

In  a  contract  to  furnish  water  at  prices  fixed 
by  what  la  termed  a  scbedule  of  annual  water 
rates,  bnt  which  laelndea  meter  ratea  gradu- 
ated according  to  the  amount  consumed,  tbe 
word  "annual"  baa  no  reference  to  the  meter 
rate  so  as  to  base  It  upon  the  amount  consumed 
annually ;  bnt  the  period  of  consumption  to 
wblcb  tbe  meter  rate  applies  la  left  to  be  deter- 
mined by  extrinsic  evidence.  Carney  v.  ChllU- 
cotbe  Water  &  Light  Co.  76  Mo.  App.  532. 

A  court  cannot  declare  an  otherwise  reason- 
able water  rent  to  be  unreasonable  In  tbe  case 
of  one  consumer  because  he  uses  a  larger  quan- 
tity than  otbers,  as  It  Is  a  question  solely  for 
tbe  municipal  antborltlea  FenU  Iron  Co.  v. 
Lancaster,  1?  Lane.  L.  Rev.  161,  Affirmed  in  IS 
Pa.  Super.  Ct.  556. 

The  New  Orleans  water  company  Is  not  enti- 
tled, under  Its  charter,  to  receive  more  from  Its 
castMners  than  the  rates  paid  to  the  city  at  the 
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time  of  the  Incorporation  of  the  company.  Levy: 
V.  New  Orleans  Waterworks  Co.  38  La.  Ann.  25. 

Under  an  ordinance  establishing  water  rates, 
which  provides  certain  meter  rates  on  the  aver- 
age quantity  of  water  uaed  daring  the  year,  uaiS' 
fixes  a  uniform  rate  for  water  used  for  manu- 
facturing purposes,  and  that.  In  case  tbe  quan- 
tity used  exceeds  a  c«rtnln  amount  annually, 
the  rate  shall  be  1  cent  per  hundred  gallons, 
tbe  water  need  not  all  be  used  In  one  plant  to^ 
entitle  the  mannfactorer  to  the  1-cent  rate ; 
and  It  la  Immaterial  that  the  meter  rates  arc 
accorded  to  the  person  "applying  for  a  meter," 
since  the  use  of  the  singular  tprm  does  not,  of 
necessity,  limit  tbe  favored  rate  to  water  pass- 
ing throng  one  meter.  St.  Lonia  Brewlng- 
Asso.  v.  St.  Louh,  140  Uo.  419,  87  8.  W.  625, 
41  8.  W.  911. 

But  a  provision  In  an  ordinance  providing  for 
meter  rates  to  water  consumers  that  persons- 
oBlng  a  certain  amount  annually  shall  be  en- 
titled to  receive  the  water  at  the  rate  of  1  cent 
per  hundred  gallons,  when  used  by  a  manufac- 
turing plant  located  In  one  or  more  blocks  ad- 
joining each  other,  will  not  apply  In  favor  of' 
Independent  powers  on  adjoining  blocks,  al- 
thou^  owned  1^  oae  person.  Ibtd. 

A  water  company  which  has  supplied  a  con- 
sumer with  water  for  |10  a  year,  and  there- 
after raises  the  rates  to  |12,  and  notifies  tup 
consumer,  who  refuses  to  pay  the  lncreased< 
amount,  but  offers  to  pay  tbe  same  as  formerly, 
cannot  recover  at  the  Increased  rate,  where  It 
continues  to  supply  tbe  eonsumer  without  exer- 
cising Its  right  to  cut  off  the  water.  Haverhill' 
Aqueduct  Co.  v.  Page,  52  N.  H.  472. 

A  consumer  who  has  bad  one  faucet  put  In  bis- 
house  under  a  special  contract  at  a  certain  rate 
per  year  la  not  entitled  to  take  advantage  of' 
the  schedule  governing  rates  for  houses  npon- 
attemptlng  to  put  In  another  for  the  use  of  an- 
other family  In  tbe  same  house  while  his  former- 
contract  Is  still  In  force.  Re  McOrath,  66  Hun, 
76.  9  N.  T.  Snpp.  168. 

A  schedule  of  rates  or  charges  fixing  a  max- 
imum tariff  for  water  used  Id  a  residence  of  a 
certain  number  of  rooms,  with  an  additional' 
charge  for  each  additional  room  ;  and  specifying 
the  rates  for  "bath,"  for  "water-closets,"  and" 
for  "water  basins and  stipulating  that  special 
rates  should  be  charged  for  supplies  not  men- 
tioned,— will  not  permit  a  consumer,  upon  pay- 
ment of  the  rate  for  private  residences,  to  ose- 
water  for  bathtub,  closet  basins,  and  heater  In- 
that  residence  without  paying  additional  rates. 
Allen  V.  Dulutb  Gas  &  Water  Co.  46  Minn.  290, 
48  N.  W.  1128- 

Tbe  terms  "room"  and  "domestic  purposes" 
are  not  so  uncertain  and  Indefinite  as  to  render- 
void  an  ordinance  fixing  the  rates  for  water 
supply  for  such  purposes  according  to  tbe 
number  of  rooms  In  a  house,  without  defining 
such  terms.  Crosby  v.  Montgomery,  108  Ala. 
498,  18  So.  723. 

The  term  "room,"  In  an  ordinance  fixing  the 
rate  for  water  supply  according  to  the  number- 
ot  rooms  In  a  house,  Includes  those  apartments 
which  are  adapted  with  more  or  less  conven- 
ience to  peraonal  occupation,  but  does  not  In- 
clude small  apartments  prepared  and  adapted' 
for  use  as  men  pantries,  water-closets,  or  bath 
rooms.  Ibid. 

A  building,  the  lower  portion  of  which  Is  used 
for  a  store  and  tbe  upper  portion  for  sleeping 
apartments.  Is  a  "dwelling"  as  to  such  upper 
apartments,  within  the  meaning  of  a  contract 
for  water  supply,  fixing  a  certain  gross  rate  per 
annum  according  to  the  measurement  for  otber 
purposes.  Smith  v.  lUrmlngham  WaterwoAs 
Co.  104  Ala.  315,  16  So.  123. 

A  water  company  authorized  to  charge  speci- 
fied rates  for  buildings  of  different  characters,. 
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mad  aceordlDg  to  the  number  of  rooms  In  dwell- 
ing houses.  Is  oot  required  to  sapply  water  to  a 

•military  reservatioa,  comprlslnff  dwellings  for 
olBcera,  boapitala,  warehouses,  and  barracks  as 
a  single  ccmsumer.  United  States  v,  American 
Waterworks  Co.  37  Fed.  747. 

The  distinction  between  manufactnrlng  and 

-domestic  purposes  for  which  water  la  used  Is 
clear,  aad  mannfacTturlng  uses  do  not  become 

•domestic  because  the  product  of  the  manofac- 
tunr  iB  used  for  domestic  purposes.  Osllagher 

w.  Philadelphia,  4  Pa.  Super.  Ct.  60. 

,  8.  Jfeters. 

So  far  as  the  authorities  hare  gone,  Statu 
'«c  ret.  Ballaueb  t.  Gosnbll  Is  not  opposed  to 
them,  although  It  seems  to  be  a  pioneer  case  In 
.a  portion  of  Its  holding.  As  Indicated  In  the 
•opinion,  Sheffield  Waterworks  Co.  t.  Blngbam, 
L.  R.  25  Ch.  UlT.  4B1,  46  L.  T.  N.  3.  604,  S2 
L.  J.  Ch.  N.  S.  624,  held  that  where  the  statute 
permits  consumers  to  take  water  for  certain  pur- 
poses at  a  certain  price  per  thousand  gallons, 
they,  and  not  the  companj,  mast  furnish  meters. 

But  In  that  case  the  statute  seems  to  have 
been  for  the  benefit  of  the  consumer,  and  It  was 
not  unreasonable  that.  If  he  sought  to  avail  him- 
self of  It,  be  sboold  comply  with  Its  conditions. 

Hill  T.  Thompson,  18  Jones  *  S.  165,  held  that 
a  statute  authorizing  the  commissioner  of  public 
works  to  place  a  water  meter  in  buildings  in 
whicb  water  Is  famished  for  business  consump- 
tion, and  making  Its  cost  a  lien  npon  the  prem- 
tees,  Is  not  unconstitutional. 

Smith  T.  Birmingham  Waterworks  Co.  104 
Ala.  816,  16  So.  123,  conversely  held  that 
■an  Injunction  will  lie  to  restrain  a  water 
company  from  cutting  off  a  water  aup- 
■ply  for  refusal  to  pay  on  arbitrary  rate 
for  water,  which,  under  Its  contract,  should 
foe  charged  for  by  measurement ;  as  In 
al)  casea  where  It  has  the  right  to  charge 
'by  measurement  ft  Is  bound  to  furnish  meters 
for  that  purpose,  and  has  no  authority  to  refuse 
-to  furnish  them  and  flx,  Instead,  an  aAitrarj 
rate. 

And  Albert  t.  Davis.  49  Neb.  570,  68  N.  W. 

-945,  held  that  a  grant  of  power  to  n  city  to  fix 
and  collect  charges  for  the  use  of  water  meters 

-excludes,  by  Implication,  the  power  In  the  city 
to  compel  the  consumer  to  furnish  his  own 
meter;  and  he  may  not  be  compiled  to  do  so, 
although  another  portion  of  the  same  stat- 
ute confers  authority  upon  the  city  to  en- 
force all  needful  rules  and  regalatlons 
for  the  use  of  water,  and  to  tax,  assess. 

And  collect  a  tax  rent  or  rates  for  the  nse  of 
water  supplied. 

A  water  company  Is  not  entitled  to  require 
the  consumer  to  put  up  a  meter  at  bis  own  ex- 
pense, or  hire  one  from  the  company,  as  a  con- 
dition precedent  to  receiving  a  water  supply, 
under  statutes  providing  tor  the  appointment  of 
Inspectors  If  the  company  requires  a  meter  to 

■be  used,  and  empowering  It,  when  authorized 
by  special  net  to  supply  water  by  measure,  to  let 
meters  for  hire  for  such  remuneration  as  may  t>e 
agreed  npon.  Sheffield  Waterworks  Co.  v.  Car- 
ter, L.  B.  8  Q.  B.  DlT.  645,  61  L.  J.  M.  C.  N.  S. 
07,  30  Week.  Rop.  889,  46  J.  P.  E148. 

The  words  "any  consumer  of  water,"  In  a 
statute  enacting  that  a  water  company  "shall, 
at  the  request  of  any  consumer  of  water,"  or  at 
Its  own  Instance,  ftfr<ml  a  supply  aC  water  by 
means  of  a  meter,  mean,  not  any  person  merely 

■desirous  of  being  a  consumer,  but  a  person  who 
ts  actually  consuming  water,  or  who,  at  least.  Is 
entitled  to  demand  a  supply,  and  is  taking  the 
necessary  steps  to  obtain  It.  Cooke  v.  New 
Klver  Co.  59  L,  J.  Ch.  N.  S.  S88,  L.  B.  14  App. 
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ThNe  seems  to  have  been  no  previona  attempt 
to  require  the  consumer  to  fnmlrti  meters  in 
the  way  shown  in  Statr  ae  ret.  Haluthib  v. 
Gosnbll.  As  Indicated  in  the  opinion  In  that 
case.  Spring  Valley  Waterworks  v.  San  Fran- 
claco,  82  Cal.  286,  6  L.  B.  A.  756,  22  Pac.  910. 
1046,  held  that  a  requirement  that  a  water  com- 
pany shall  furnish  meters  to  those  who  desire 
Co  have  the  water  used  liy  them  meaanred  is  not 
unreasonable. 

And  State,  Red  Star  Line  S.  S.  Co.  Prose- 
cutors, V.  Jersey  City,  45  N.  J.  h.  246,  held  that, 
under  the  general  s^eme  for  supplying  Jersey 
City  with  water,  the  city,  adopting  a  meter  as  a 
basis  for  fixing  the  charge  for  water  In  given 
cases,  cannot  require  the  consumer  to  pay  for 
It  under  penalty  of  cutting  off  his  supply. 

The  custom  Is  certainly  not  general  to  place 
the  cost  of  meters  upon  consumers,  unless  sn 
advantage  Is  offend  him  which  will  in  some 
measure  offset  the  burden. 

A  consumer  Is  not  entitled  to  compel  the  sup- 
plying of  water,  or  prevent  by  Injunctloa  the 
cutting  off  of  water  supply,  for  refusal  to  pay 
meter  rates  charged  by  the  company.  Inatead  of 
bouse  rates,  under  an  ordinance  permitting  It 
to  apply  a  meter  and  charge  specified  rates  in 
case  of  large  consumption  or  waste  of  water, 
where  he  admits  that  the  ordinance  was  regular* 
1y  adopted,  that  his  use  of  the  water  was  large, 
unusual,  and  wasteful,  and  that  tbe  meter  mtes 
charged  were  tbe  ordinary  rates  charged  other 
consumers,  and  were  less  tban  tbe  amount  flzed 
by  the  ordinance.  Bbeward  v.  Citizens'  Water 
Co.  90  Cal.  635,  27  Pac.  439. 

The  discretionary  power  vested  by  statute  in 
tbe  commissioner  of  public  works  to  place  water 
meters  In  buildings  occupied  as  stores,  work 
shops,  or  manufactories  Is  not  unconstitutional, 
although  Individual  rights  may  be  disturbed 
thereby,  while  no  provision  Is  made  for  com- 
pensation by  such  dlstuibances.  Hill  v.  Thomp- 
son. 16  Jones  ft  S.  481. 

Tbe  use  of  a  meter  Is  optional  with  a  water 
consumer  under  the  franchlaeof  a  water  company 
which  declares  that  the  water  charges  aball  not 
exceed  a  speetfled  rate  per  thousand  gallons, 
"to  be  approximated  for  the  several  pnrpoaea" 
according  to  a  schedule  of  rates  for  specified 
purposes,  and  provides  tbat  charges  for  all 
other  purposes  shall  be  fixed  by  meter  measure- 
ment at  the  same  rate  per  thousand ;  and  the 
last  clause,  while  It  requires  that  a  meter  ahall 
be  used  for  the  measurement  ot  water  consumed 
for  other  purposes  than  those  enumerated  In 
the  schedule,  does  not  prevent  its  being  also 
bsed  for  tbe  purposes  mentioned  In  such  sched- 
ule. State  ea>  rel  Lanyon  v.  JopUn  Waterworks, 
52  Mo.  App.  812. 

Where  a  city  ordinance  prescribing  water 
rates,  after  fifing  the  rates  Cor  domestic  ase. 
specified  the  rates  tor  manufacturing  and  spe- 
cial usee,  and  then  stated:  "All  parties  have 
Che  privilege  of  furnishing  water  meters  and 
paying  only  for  water  actually  used,"  etc., — 
such  clause  was  held  to  refer  only  to  parties 
taking  water  tor  manufacturing  or  special  uses, 
and  not  to  users  for  domestic  purposes.  State 
em  rel.  Vlts  v.  Manitowoc  Waterworks  Co.  114 
Wis.  487,  00  N.  W.  442. 

Where  the  contract  of  a  waterworks  company 
with  a  city  provided  that  certain  rates  shoald 
be  charged  for  tbe  supply  of  water  to  dwelllnga, 
and  water  supplied  for  all  other  purposes  should 
be  metered,  the  owner  of  a  dwelling,  who  also 
takes  boarders.  Is  entitled  to  water  at  the  Sxed 
rates,  as  tbe  character  of  his  house  as  a  dwell- 
ing Is  not  changed,  so  as  to  require  him  to 
meter  tbe  water  used,  by  tbe  fact  that  be 
has  boarders.  Birmingham  Waterworks  Oo.  t. 
Truss  (Ala.)  88  Bo.  6S7. 

In  the  abaence  ot  a  contract  to  furnish  water 
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to  a  consumer  for  a  definite  time,  tbe  water 
company  may  tihut  off  tbe  upplj  at  any  time 
tor  refosat  to  comply  with  a  newly  adopted 
rale  requiring  the  placing  of  meters  end  pay- 
ment for  water  at  meter  rates.  Sweeny  t. 
BlenTlIle  Water  Supply  Co.  121  Ala.  454,  25 
So.  675. 

Under  a  statute  authorizing  the  eommlsaloner 
•ot  public  works  to  place  a  water  meter  lo  any 
landing  In  which  water  la  furnished  for  busl- 
oeaa  consumption,  be  Is  empowered  to  do  so.  al- 
though the  water  taken  la  naed  by  employees, 
and  not  (or  traslnesa  purposes.  Hill  T.  Thomp- 
son, 18  Jonea  &  8.  165. 

A  consumer  cannot  enjoin  the  collection  of 
meter  rates  for  a  water  supply  on  the  ground 
that  sncb  rates  are  not  enforced  against  other 
consumers  In  the  class  to  which  he  belongs,  as 
required  by  the  city  ordinance.  Rock  Island  t. 
"Wagner,  45  III.  App.  444,  Affirmed  In  146  111. 
189,  21  L.  B.  A.  619,  84  N.  E.  545. 

liie  mere  (act  that  meters  have  not  been 
placed  In  all  bnlldlngs  of  like  kind  will  not  pre- 
vent a  charge  at  meter  rates  (or  the  water  used 
la  a  particular  bnllding.  Parker  t.  Boston,  1 
Allen,  861. 

tJnder  a  franchise  of  a  water  company  author- 
izing It  to  make  regulations  for  shutting  off 
water  for  waate  or  any  wrongful  use  of  the 
water,  ft  la  not  confined  to  an  action  (or  dam- 
ages for  sncb  waste,  but  may  ascertain  by  meter 
measurement  the  water  used  by  a  consumer,  and, 
if  he  is  wasting  It,  charge  him  meter  rates  tor 
all  used  over  a  reasonable  amount,  and,  on  his 
tenure  to  pay  tbe  same,  abut  oft  tbe  water. 
McDanlel  Springfield  VaterwoAs  Co.  48  Mo. 
App.  273. 

An  Injunction  will  be  granted  to  restrain  the 
threatened  shutting  off  of  water  supply  by  a 
water  company  for  refusal  of  a  consumer  to  pay 
meter  rates  for  water  furnished  through  meters 
TOlnnctirlly  placed  on  the  premises  by  the  com- 
pany as  permitted  by  ordinance.  Instead  of  the 
(amlly  rate  fixed  by  such  ordinance,  which  also 
provides  for  the  putting  in  of  meters  at  the  con- 
sumer's request,  in  which  case  he  must  pay 
meter  rates;  as  his  right  to  have  water  fur- 
nished at  family  ratea  where  a  meter  baa  not 
been  demanded  by  him  Is  absolute,  and  rates 
fixed  by  the  ordinance  for  water  furnished 
through  meters,  applies  only  where  the  meter 
la  put  In  at  bis  request  Shaw  v.  San  Diego 
Water  Co.  (Cal.)  60  Pae.  698. 

Equity  win  not  reatralD  a  municipal  corpora- 
tion from  removing  a  meter  and  i^nlring  a 
consumer  to  pay  (or  water  at  unmetered  rates 
according  to  Uie  number  of  fizturea  In  the  glid- 
ing. Ladd  T.  Boston.  170  Uass.  832,  40  ^  B. 
A.  171,  48  N.  E.  627.  Tbe  court  says  an 
equitable  determination  of  the  price  to  b&pald 
for  supplying  water  does  not  look  alone  n>  the 
quantity  used  by  each  water  taker ;  and  It  Is 
Immaterial  that  the  arrangement  o(  fixtures  Is 
aacb  that  for  tbe  water  used  the  new  rate  will 
be  tw«ity  times  as  much  as  paid  by  others 
using  a  like  quantity.  The  nature  of  the  use 
and  tbe  benefit  obtained  from  It,  the  number  of 
persons  who  want  It  for  such  use.  and  the  ef- 
iect  ot  a  certain  method  of  determining  prices 
upon  the  revenues  of  the  city  and  upon  the  In- 
terests of  the  property  boldera,  are  all  to  be 
considered. 

4.  Ditertmlnation. 

The  undertaking  by  a  waiter  company  to  en- 
hance the  value  of  certain  estates  by  fnmlahlng 
water  which  Is  denied  to  other  eatatea  will  be 
an  abuse  of  tha  (mncblse.  Lombard  v.  Stearns, 
4  Cttsh.  60. 

A  city  having  aOthorlty  from  tbe  legislature 
Co  famlab  water  and  estabUsb  a  sewer  agritem 
<1  L.  B.  A. 


must  do  ao  to  all  Impartially  and  on  reasonable 
terms ;  and,  where  a  city  charges  one  using  wa- 
ter alone  as  much  as  It  charges  another  for  the 
use  of  both  water  and  sewerage,  and  charges 
others  who  take  water  from  another  corporation 
(or  aewer  service  alone  as  much  as  It  charge* 
Its  own  customers  for  botb  water  and  sewerage, 
a  court  of  equity  will  Interfere  to  remedy  the 
wrong.  Mobile  v.  Bienville  Water  Buppty  Co. 
130  Ala.  379,  30  So.  445. 

But  neither  by  statute,  nor  by  the  common 
law,  ar»  monldpal  corporatlona  owning  and  op- 
rrating  waterworks  required  to  observe  abso- 
lute uniformity  of  water  rates,  or  forbidden  to 
discriminate  between  their  Intaabltants  by  fur- 
nishing the  water  to  one  at  rates  lower  than 
those  exacted  of  others.  Wagner  v.  Rock  Is- 
land, 146  III.  139,  21  L.  R.  A.  618,  84  N.  G.  645. 

A  municipal  corporation  may  charge  less  rel- 
ative rates  to  large  consumers  of  water  than  to 
small  ones.  Silkman  v.  Yonkera  Water  Comrs. 
152  N.  y.  327,  87  L.  E.  A.  827,  46  N.  E.  612, 
Affirming  71  Hun,  37,  24  N.  Y.  Supp.  806. 

A  requirement  that  municipal  rates  of  prices 
shall  be  uniform,  and  that  contracts  with  dtl- 
iteoB  shall  be  under  "general  and  equal  regula- 
tions fltcing  tho  occasion"  at  rents  fixed  by  the 
committee,  lodges  a  reasonable  discretion  In  the 
committee ;  and,  when  without  unjust  dlacrlm- 
Inatlon,  a  onKorm  cbw^  upon  all  of  a  given 
class,  such  aa  brewers,  o(  6  cents  per  thoosand 
gallons  may  be  made,  while  other  patrona  are 
supplied  at  an  annual  rental  price.  Bicker  v. 
Lancaster,  7  Fa.  Super.  Ct.  148,  Affirming  14 
Lane.  L.  Rev.  393. 

A  water  company  may  charge  some,  ot  Ita 
customera  by  the  hydrant  and  others  by  the 
gallon  If  the  charge  Is  substantially  uniform, 
under  a  charter  providing  that  all  Us  water 
rates  shall  be  uniform  (or  the  same  ela«  ot 
service,  and  designating  special  charges  for  hy- 
drants, but  also  providing  that  the  charge  shall 
not  exceed  a  certain  price  per  hundred  ^lons. 
Exchange  &  Bldg.  Co.  v.  Boanoke  Gas  &  Water 
Co.  90  Va.  83,  17  S.  E.  789. 

An  ordinance  of  a  municipal  corporation 
changing  the  water  rates  charged  for  the  use  ot 
city  water  so  as  to  diminish  them  to  small  con- 
sumers, and  Imposing  meter  rates  upon  larger 
conaumera,  which  Increases  their  rates,  does  not 
contravene  either  the  rulea  of  tbe  common  law 
or  the  provisions  of  the  statute,  where  the  ratea 
are  neither  unreasonably  small  (or  tbe  one  claas, 
nor  unreasonably  large  for  the  other  class ;  and 
tbe  neglect  of  the  city  officers  to  collect  from 
others  the  full  amount  of  their  Water  rates,  as 
provided  by  tbe  ordinance,  does  not  discharge 
one  consumer  from  bis  obligation  to  pay  the 
(ull  rates.  Wagner  v.  Bock  Island,  146  111.  188. 
21  L.  B.  A.  619,  34  N.  G.  545. 

The  imposition  by  a  municipal  corporation 
upon  consumers  of  water  supplied  trom  the  city 
waterworks  ot  water  rent  or  taxes  la  not  tha 
exercise  ot  Its  taxing  power,  and  Is  theretora 
not  controlled  by  the  constitutional  limitation 
which  requires  taxes  to  be  uniform  In  respect 
to  persons  and  property  within  the  Jurisdiction 
of  the  body  Imposing  the  same.  No  one  Is  com- 
pelled to  receive  or  use  water  so  as  to  be  under 
obligation  to  pay  for  It  except  at  his  own  elec- 
tion, and,  when  be  does  receive  and  nse  It  with 
knowledge  of  the  ratea  charged  therefor,  his  ob- 
ligation to  make  payment  resta  upon  contract, 
rather  than  upon  an  «nrdae  of  the  taxing  pow* 
er.  IMd. 

An  oKdinance,  enacted  by  a  dty  eoonell, 
which  by  the  Constltutlm  Is  declared  to  be  tba 
legislative  body  for  the  regulation  of  ratea  to 
be  charged  for  water  furnished  Inhabitants  of 
cities,  providing  (or  house  ratea,  to  be  deter- 
mined by  the  aln  o(  tbe  bouse  and  certain  spa- 
cUc  uses,  and  permitting  water  companies  t» 
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■ipDly  meten  In  case  of  large  coDsumptloii  or 
warte  of  water,  and  cbarg«  apeclfled  meter  rates, 
giving  consumera  the  right  to  place  meters  them- 
selves. Is  not  Invalid  as  establishing  two  differ- 
ent rates  for  the  same  claaa  of  conanmers,  and 
enabling  water  companies  to  discriminate  be- 
tween different  consumers  of  the  same  class, 
where  It  doea  not  abow  npim  Ita  face  that  rates 
to  ba  collected  where  the  c<ninmptlon  is  deter- 
mined by  meters  are  different  from  those  col- 
lected from  persons  who  are  rated  by  the  use  to 
which  they  apply  the  water,  and  the  latter  rates 
are  not  concluslre  upon  the  conanmer  or  water 
company,  bnt  either  may  demand  a  measure- 
ment, even  tfaongb  such  provlaloD  for  rates  with- 
out exact  measurement,  which  will  only,  as  n 
gmenl  mle,  be  equivalent  to  the  rates  charged 
by  meaaurement,  may  result  In  an  Inequality  of 
iDdlTldnal  rates.  Sbeward  Cltls«u'  Water 
Co.  90  Cat.  885,  2T  Pac.  439. 

The  fMct  that  one  price  la  fixed  for  the  con- 
anmer who  ba«  a  meter,  and  a  different  price 
for  one  who  has  none,  does  not  make  an  or- 
dinance fixing  water  rates  nncertain  and  In- 
definite. Spring  Valley  Waterworks  v.  San 
Francisco,  82  Cal.  286,  6  L.  B.  A.  756,  22  Fac. 
010,  1046. 

The  use  of  water  meters  In  some,  but  not  all, 
of  the  aapply  pipes  to  buildings  In  a  given  city 
does  not  violate  a  statutory  provision  requiring 
the  scale  of  water  rates  to  be  general  and  nnl- 
form,  where  the  meters  are  nsed  aimpty  to  de- 
termine whether  or  not  more  than  160  galliws 
per  day  are  being  used  In  violation  of  a  regula- 
tion as  to  the  amount  of  water  which  may  be 
used.  Frotblngham  v.  Bensen,  20  Misc.  182,  44 
N.  Y.  Snpp.  879. 

A  by-law  exempting  government  loatitntlooa 
from  the  privilege  of  a  discount  for  paying  wa- 
ter rents  within  a  certain  time  la  unreasonable 
and  Invalid  as  to  such  exemptions.  Atty.  Gen. 
T.  TOnmto,  23  Can.  S.  C.  614',  Bevarslng  18  Ont. 
App.  Rep.  622,  Affirming  20  Ont.  Rep.  19. 

While  the  fixing  of  water  rates  Is  a  legislative 
function,  the  courts  may  prevent  the  exaction 
of  unreaaonable  charges  and  dlscrfmlnatlocs. 
UiobUe  V.  Bienville  Water  Supply  Co.  130  Ala. 
379,  30  So.  445. 

Certainly  In  the  abaence  of  legislative  regu- 
lations, they  may  protect  the  public  against 
the  exaction  of  oppressive  and  unreasonable 
charges,  and  discrimination,  as  a  municipal 
water  charter  ia  affected  with  a  public  uae. 
Grlffln  V.  Ooldaboro  Water  Co.  122  N.  C.  200, 
41  L.  R.  A.  240,  80  S.  E.  819. 

Haodamns  may  issue  against  a  water  com- 
pany for  unjust  discrimination  in  ita  water 
rents.  Long  v.  Springfield  Water  Co.  8  Del.  Co. 
Rep.  lul. 

For  water  furnished  by  a  pabllc,  or  quasi- 
pabtlc,  corporation,  and  charged  with  a  public 
use,  the  rates  established  by  law  must  control, 
and  private  contracts  In  respect  thereto  between 
the  water  company  and  consumers  are  without 
validity.   Lsnning  v.  <Mwme,  70  Fed.  819. 

A  water  rate  establlahed  by  an  ordinance  of 
a  city  of  1  cent  for  100  gallons  to  mannfnctur- 
Ing  establishments  which  are  located  on  one  or 
more  adjoining  btocka  of  a  city,  consuming  over 
a  given  amonnt  of  water  for  purely  manufactur- 
ing purposes,  while  the  same  ordinance  provides 
that  the  general  rate  for  mannfacturlng  pur- 
poses shall  be  I'A  cents  per  100  gallons.  Is  not 
a  violation  of  the  constitutional  provision  that 
taxes  shall  be  uniform  upon  the  same  class  of 
subjects ;  a  water  rate  not  being  a  tax  levied 
by  the  city  In  Its  sovereign  capacity,  but  being 
a  toll  based  on  contract  made  by  the  taker  wltb 
the  city  aa  proprietor  of  the  waterworiu.  St. 
Zrfiuls  Brewing  Asso.  v.  St.  Louis,  140  Ho.  419, 
87  8.  W.  625,  41  8.  W.  911. 

A  limitation  to  charter  aathorlty  to  fix  wa- 
61  L.  B.  A. 


ter  rates  which  shall  produce  snfflclent  revenuft- 
to  pay  the  expense  of  the  waterworks  depart* 
ment,  forbidding  exceptional  discrimination, 
will  not  prevent  the  giving  of  a  different  rate- 
to  manufacturers  who  use  a  given  quantity  of 
water  In  one  plant  from  that  charged  to  manu- 
facturers using  different  plants,  although  the- 
combined  use  of  tbe  water  In  all  of  them  equals, 
that  for  which  tbe  lower  rate  Is  given.  Ibtd. 

S.  Enforcement. 

(a)  In  general. 

A  muQlcipal  water  rate  la  a  ^  when  tb» 
water  departmwt  forma  an  administrative  de- 
partment without  distinct  funds,  and  its  rates 
are  to  be  collected  the  aame  aa  taxes.  Emau» 
V.  Emaus  School  DIat.  12  Pa.  Co.  Ct.  349. 

When  tbe  payment  of  water  rents  cannot  be' 
collected  by  Hen  as  required  by  law,  as  other 
[axes  are  collected,  because  of  exemption  of  tbe> 
property  from  sale  In  such  proceedings,  the  spe- 
cial proceeding  being  inapplicable,  a  common- 
■aw  action  will  lie.  Berks  County  T.  Reading, 
4  Walk.  (Pa.)  13. 

Water  rents  are  not  a  Hen  upon  real  estate- 
whea  their  collection  is  authorised  by  "levy  an^ 
sale,  in  like  manner  aa  other  taxes,  of  any  prop- 
erty on  tbe  premlsea  or  elsewhere,  belonging  to- 
the  owner  or  occupant."  Re  Cornelius's  Estate, 
13  Pa.  Super.  Ct.  331. 

The  legislature  may  give  a  Hen  for  water- 
rents  upon  land,  which  shall  take  precedence  to 
that  of  a  prior  mortgage  executed  after  tbe- 
passage  of  the  statute  coutaialng  such  provi- 
sion. Provident  Inst,  for  Sartngs  v.  Jerssjr 
City,  113  n.  8.  506,  28  L.  ed.  1102,  5  Sup.  Ct. 
Rep.  012. 

The  lei^Iatnre  may  give  a  municipal  coipors- 
tlon  a  Hen  upon  property  for  the  collectlrai  or 
tbe  water  rents;  and,  unless  tbe  manner  of  fix- 
ing them  Is  objectionable  as  subjecting  property- 
to  arbitrary  aBsessments  to  which  of  oecesslty 
the  owner  must  submit  wbethn*  just  or  unjust, 
the  regulation  Is  not  unconstitutional.  Vree- 
tand  V.  O'Nell,  36  N.  J.  Eq.  399,  Affirmed  In  3T 
N.  J.  Eq.  374. 

In  llenneasey  v.  Volkenlng.  SO  Abb.  N.  C. 
100,  22  N.  T.  Supp.  528,  It  was  held  that  wbere- 
water  la  actually  used  the  wa,ter  rent,  if  not 
paid,  may  be  carried  Into  tbe  tax  of  the  tollow- 
iDg  year,  and  its  payment  enforced  by  lien  antf 
sale  like  ordinary  taxes:  but  that,  where  th» 
water  is  not  so  used,  no  contract  obligation  by 
tbe  owner  to  pay  Is  to  be  Implied,  and  the- 
charge  becomes  nothing  more  nor  less  than  an 
involuntary  tax  .Imposed  without  legal  notfee- 
to  the  landowner  or  "due  process  of  law,"  antf 
therefore  unconstitutional.  In  that  case  a  stat- 
ute authorizing  a  charge  on  all  buildings  situ- 
ated on  streets  In  which  water  pipes  run  antf 
from  which  tbe  buildings  may  be  supplied  with 
water  was  construed  to  apply  only  to  balldlngs 
actually  supplied,  In  order  to  uphold  the  stat- 
ute. 

Where  water  rates  are  Imposed  upon  property 
under  a  statute  void  because  affording  no  no- 
tice to  tbe  owner,  the  legislature  may  confln» 
the  taxes  and  levy  them  on  the  land  upon  whicb 
they  are  assessed,  lie  ¥lowet,  66  Hon,  168,  T 
N.  Y.  Supp.  860. 

Tbe  effect  of  the  statute  of  60  A  61  Vict, 
chap.  21,  I  4,  making  me  arrears  of  water  rate- 
a  (diarge  on  the  premises,  and  making  them  re- 
coverable from  the  owner,  Is  to  make  a  pur- 
chaser of  the  freehold  liable  to  a  personal  ac- 
tion to  recover  arrears  of  water  rate  accrulng- 
before  the  date  of  tbe  purchase.  Bast  Londoik 
WaterwoAs  Co.  v.  Kellerman  [1892j  2  Q.  B. 
72,  67  L.  T.  N.  8.  819,  56  J.  P.  778. 

The  authority  conferred  upon  a  water  cMn- 
pany  to  ccrilect  water  assesaments  In  a  aunuDary 
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tnanner  b7  a  levy  and  sale  under  a  warrant  of 
tbe  commlsaloiierfl  1«  repealed  or  changed  by  the 
adoption  of  a  new  cODBtltntlon  proTlding  for 
tbe  manner  In  wblch  special  assesamenta  may 
be  collected,  and  the  general  laws  paaaed  In 
purBuance  of  that  prorlston  In  tbe  constitution 
maat  be  followed  In  soch  casea ;  or  if  the  power 
conferred  npon  aacb  eommlaaloners  to  "aaaeu 
the  houses  and  other  buildings"  means  to  give 
them  authority  merely  to  fix  upon  tbe  amount 
that  should  be  paid,  then,  as  between  tbe  board 
and  the  owner,  the  amount  assessed  can  only 
be  collected  In  the  same  manner  In  which  special 
assessments  may  be  collected.  Springfield  Wa- 
ter Comrs.  T.  Conkllng,  113  111.  MO. 

A  municipal  corporation  cannot  enforce  water 
rates  against  tbe  realty  for  water  famished  to 
a  tenant  for  yearn  thereof,  under  the  act  of 
3839  making  aucb  rates  a  lien  on  the  land, 
which  may  be  enforced  by  sale.  Carpenter  v. 
Hobohen,  33  N.  J.  Eq.  27. 

A  municipal  corporation  which  makes  an  er- 
roneous estimate  ot  tbe  water  rates  to  he  paid 
by  certain  property,  and  places  the  amount  In 
the  proper  book,  Is  not  estopped  by  the  fact 
that  a  person  purchased  tbe  proprnty  after  con- 
anltlng  the  book  end  receiving  credit  for  the 
amount  as  recorded,  from  enforcing  the  correct 
higher  race  against  the  property,  Reld  v.  New 
York,  56  Hun,  1S6,  9  N.  T.  Snpp.  697. 

A  municipal  corporation  under  whose  direc- 
tion a  claim  against  8  hospital  for  laying  water 
pipes  in  front  of  It  Is  satisfied  of  record  cannot, 
after  tbe  hospital  has  conveyed  the  property  to 
a  third  person.  Insist  on  his  paying  the  assess- 
ment as  a  condition  to  receiving  a  permit  to 
connect  his  propeirty  with  the  street  pipes. 
Philadelphia  t.  Matcbett,  116  Fa.  103,  8  Atl. 
854. 

A  purchaser  of  land  takes  It  subject  to  a  prior 
statutory  Hen  for  nonpayment  of  rates  for  wa- 
ter supplied  to  the  premises  by  the  municipality. 
Vreeland  O'Hell,  36  N.  J.  Eq.  399,  Affirmed 
In  87  N.  J.  Bq.  374. 

When  the  clnlm  of  a  manlclpat  corporation 
for  water  rent  la  not  a  Hen  cm  the  realty,  It  Is 
not  discharged  or  constructively  paid  by  a  sber- 
iflTs  sale  thereof.  Olrard  Life  Ins.  ft  T.  Co.  v. 
Philadelphia.  12  Phlla.  293. 

The  purchaser  at  sheriff's  sale  of  realty  can- 
sot  assume  that  arrears  ot  water  rent  have 
been  paid  from  the  fact  that  water  la  still  sup- 
plied it,  as  would  bi  true  If  the  ordinances  were 
strictly  enttHTced,  as  the  facts  could  be  deter- 
mined by  Inquiry  at  .the  waterworks  ofllce. 
lUd. 

A  priority  of  lien  for  water  assessments  Is 
tost  by  a  municipal  corporation  by  a  sheriff's 
sale  of  the  land  for  more  than  the  amount 
thereof,  although  the  assessments  were  not 
paid.    Philadelphia  v.  Cooke,  30  Pa.  56. 

A  municipal  corporation  has  no  priority  of 
lien  for  water  supplied  after  any  rents  are  due 
and  unpaid  under  a  statutory  provision  that  In 
such  case  tbe  water  shall  be  shut  off  until  ar- 
rears with  Interest  thereon  shall  be  fully  paid. 
Hudson  Trust  te  Sav.  Inst.  v.  Carr-Curran  Pa- 
per Mills  Co.  68  N.  J.  Bq.  69,  43  At).  418. 

A  municipal  corporation  cannot  avail  Itself  of 
a  priority  of  Hen  for  water  rates  incurred  after 
the  premises  have  been  shut  off  for  arrears  In 
payment,  but  in  such  a  way  that  It  was  readily 
turned  on  again  by  the  tenant  without  the 
city's  consent.  IMd. 

A  sale  of  realty  for  unpaid  water  ratea  Is 
void  if  made  after  the  expiration  of  the  time 
limited  liy  law  for  the  contlnnanee  of  the  lien. 
Field  V.  West  Orange  Twp.  88  N.  J.  Eq.  60. 

(h)  By  atopfilng  »uppl]f. 

A  water  company  has  the  right  to  shut  off 
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tbe  water  from  Its  consumer  whenever  the  con- 
sumer refuses  to  pay  for  the  water  aupply. 
Shewatd  v.  Cltlsens'  Water  Co.  90  Cat.  686,  27 
Pac.  439. 

But.  under  a  statute  Imposing  a  penalty  on  a 
water  company  for  failure  to  furnish  a  supply 
to  anyone  who  has  paid  or  tendered  the  ratea, 
the  ccmipany  is  not  entitled  to  withhold  a  sup- 
ply  to  an  occupant  of  premises  because  of  ar- 
rearages due  from  a  former  occupant.  Shef- 
field Waterworks  Co.  v.  Wilkinson.  L.  R.  4  C.  P. 
Dlv.  411,  48  L.  J.  M.  C.  N.  8.  145. 

A  water  company  which  turned  off  the  water 
without  notice  to  a  tenant.  In  compliance  with 
the  landlord's  demand  after  his  payment  of  the 
water  rate  which  be  had  agreed  to  pay,  and 
after  he  had  served  notice  upon  tbe  tenant  to 
quit,  which  the  tenant  had  refused  to  do,  did 
not  act  In  contravention  of  the  statute  prohibit- 
ing the  cutting  off  of  the  water  supply  by  a 
water  company  for  nonpayment  of  tbe  rate,  and 
providing  for  notice  to  a  tenant  upon  nonpay- 
ment of  tbe  water  rate  by  a  landlord,  before 
taking  steps  to  collect  the  same.  Chelsea  Wa- 
terworks Co.  V.  Paulet,  52  J.  P.  724. 

The  remedy  by  Hen  to  be  filed  Is  only  eumnln- 
tlve,  and  an  existing  ordinance  is  not  Invalid 
which  requires  the  payment  of  all  arrears  of 
rent  for  water  supplied  to  a  particular  lot  be- 
fore It  will  again  he  turned  on,  after  the  passage 
of  a  law  providing  for  the  remedy  by  Hen.  but 
also  authorising  the  city  to  provide  by  or- 
dinance for  the  penalties  for  nonpayment  of 
rates.  Altoona  v.  Shellenberger,  6  Fa.  Dlst.  B. 
ZA4. 

A  water  company  cannot  Justify  refusal  to 
supply  water  to  a  consumer  who  has  not  paid 
for  tbe  use  of  water  in  a  batb,  where  the  bath 
Is  not  connected  with  the  supply  pipes,  merely 
because  it  has  an  outlet  pipe  so  as  to  be  capable 
of  use.  Sheffield  Waterworks  Co.  v.  Carter,  L. 
K.  8  Q.  B.  Dlv.  645,  51  L.  J.  M.  C.  N.  S.  97,  80 
Week.  Rep.  869,  46  J.  P.  648. 

The  courts  will  refuse  to  restrain  a  munici- 
pal corporation  from  shutting  off  water  from  a 
customer  because  of  nonpayment  of  rates  be- 
cause of  an  alleged  overcharge  of  $8.77,  In  view 
of  the  small  amount  involved,  and  tbe  large  In- 
terests of  the  city  in  (derating  the  system,  and 
tbe  dllRcuIties  that  might  follow  If  It  is  shown 
Chat  the  controversy  Is  ill  advised  or  unfounded, 
in  a  suit  to  recover  the  overcharge.  McGregor 
V.  Case.  80  Minn.  214,  83  N.  W.  140. 

Until  after  there  has  been  a  determination  at 
law  of  the  question  Involved,  a  court  of  equity 
will  not  compel  a  water  company  to  supply  an 
inbabUant,  or  restrain  it  from  discontinuing 
such  supply,  although  he  tender  a  reasonable 
price,  under  a  statute  authorising  the  company 
to  supply  water  to  Inhabitants  at  saeh  terms 
as  they  shall  mutually  agree  upon,  and  declar* 
ing  that  tbe  company  shall  not  charge  unrea- 
sonable rntes.  Weale  v.  West  Middlesex  Water- 
works, 1  Jac.  &  W.  358. 

An  injunction  to  prevent  a  water  company 
from  cutting  off  a  consumer's  supply  will  not  be 
denied  on  the  gronnd  that  the  effect  of  the  writ 
will  be  to  compel  tbe  company  to  continue  to 
furnish  water  under  Its  contract.  Sedalla 
Brewing  Co.  v.  Sedslla  Waterwoi^s  Co.  84  Mo. 
App.  49. 

An  Injunction  will  He  to  restrain  a  water  com- 
pany from  shutting  off  the  entire  water  supply 
of  a  brewery  In  violation  of  a  contract  which  It 
bad  assumed,  the  effect  of  which  would  result 
In  great  damages  to  the  brewery.  Horslcy  v. 
Helena  Consol.  Water  Co.  13  Htmt.  229,  88  Pac. 
689. 

A  preliminary  Injuactltm  restraining  a  water 
company  from  cutting  off  the  supply  of  a  con- 
sumer will  be  continued  during  the  action, 
where  the  only  Issue  is  as  to  the  amount  due 
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oader  the  coatraet ;  bat  the  plaintiff  will  be  re- 
quired to  give  a  bond  conditioned  for  the  pay- 
ment of  any  amount  found  to  be  due  under  the 
contract.  Van  Neat  Land  &  ImproT.  Co.  t. 
New  York  *  W.  Water  Co.  7  App.  Dir.  295,  40 
N.  T.  Sopp.  212. 

Upon  the  failure  of  a  company  Incorporated 
to  supply  a  city  with  water  to  furnish  a  sufS- 
clent  supply  according  to  the  terms  of  the  con- 
tract with  a  consumer,  for  which  reason  the 
latter  refuses  to  pay  a  bill  for  such  water,  he 
may  enjoin  the  company  pendente  Ute  from  cut- 
ting off  his  supply  for  such  nonpayment  as  au- 
thorized by  Its  rules.  McEntee  t.  Kingston 
Water  Co.  165  N.  Y.  27,  88  N.  B.  785. 

A  preliminary  Injunction  will  not  be  laaued  to 
restrain  a  municipal  corporation  from  turning 
of^  water  from  a  mill  when  the  rights  of  the 
parties  ander  an  alleged  contract  are  In  donbt. 
Shroder'a  Appeal.  1  W.  N.  C.  628. 

A  conrt  of  equity  will  not  restrain  a  munici- 
pal corporation  from  shutting  off  water  because 
of  nonpayment  of  alleged  unlawful  water  rents 
on  grounds  of  Irreparable  damage,  since  the  con- 
anmer  can  pay  the  amount  demanded,  and  sue 
lu  law  to  recover  back  the  amount  Improperly 
demanded.  Tenn  Iron  Co.  t.  Lancaster,  IT 
Lane.  L.  Rev.  161,  Affirmed  In  15  Pa.  Super. 
Ct.  556. 

6.  Other  matter*. 

The  payment  of  the  prescribed  charges  for 
water  services  entitles  a  consumer  only  to  so 
much  water  as  Is  reasonably  necessary  for  all 
domestic  uses,  and  such  consumer  la  liable  to 
pay  Its  reasonable  value  for  water  permitted  to 
go  to  waste.  Capital  City  Water  Co.  v.  Carey, 
99  Ala.  539.  13  So.  276. 

A  presentation  of  bills  for  excessive  use  of 
water,  on  which  the  regulations  of  the  water 
department  are  printed,  and  their  retention  by 
the  consumer,  raise  an  implied  contract  by  him 
to  pay  for  the  excessive  nse  at  the  rate  specified 
on  the  printed  bills.  Brass  v.  Ratbbone,  153  N. 
T.  435,  47  N.  B.  906,  Affirming  8  App.  Dlv.  78, 
40  N.  Y.  Supp.  466. 

The  Croton  aqueduct  board  has  the  right  to 
fix  extra  rates  to  he  paid  for  the  use  of  nn- 
usnal  quaDtltles  of  water  in  the  city  of  New 
York,  and  to  cut  off  the  supply  for  nonpayment 
of  the  rate  charged.  Treadwell  T.  TanSchalck, 
80  Barb.  444. 

Where  s  atstate  makes  the  owner  <a  a  bouse 
liable  to  pay  the  water  rate.  Instead  of  the  oc- 
cupier, such  owner  Is  a  person  supplied  with 
water  within  the  meaning  of  a  statute  subject- 
ing such  a  person  to  a  penalty  for  aulTerlag  the 
water  so  supplied  to  be  wasted.  Brodt  t.  Har- 
rison [18001  1  Q.  B.  958,  68  L.  J.  Q.  B.  N.  8. 
730. 

A  tender  of  water  rates  tor  the  whole  of  a 
building  according  to  the  rates  fixed  by  contract 
for  water  supplied  by  measurement  la  sufficient, 
where  part  of  the  building  Is  used  as  a  dwelling, 
for  which  the  contract  fixes  a  different  race. 
Smith  V.  Birmingham  Waterworks  Co.  104  Ala. 
315,  16  So.  123. 

Equity  cannot  restrain  the  collection  of  an 
nnlawful  water  rent,  as  the  complainant  has  an 
adequate  remedy  at  law.  Kerahaw  v.  Philadel- 
phia Water  Department,  IB  W.  N.  C.  415. 

Excessive  water  charges  paid  a  municipality 
may  be  recovered,  where  they  were  paid  with- 
out first  making  a  tender  of  the  exact  amount 
due,  If  It  was  apparent  from  the  language  used 
In  demanding  the  payment  that  such  a  tender 
would  have  been  refused,  Westlake  v.  St.  Lonia, 
77  Mo.  47.  46  Am.  Bep.  4. 

Excessive  water  clurges  paid  to  a  munici- 
pality may  be  recovered  where  they  were  paid 
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under  a  threat  to  shut  off  tbe  snpply  ot  water 

If  they  were  not  paid.  Ibid. 

The  payment  of  a  water  rate  to  a  city  Is 
compulsory,  and  entitles  the  party  so  paying  to 
recover  back  any  excess  paid,  when  the  city, 
under  provisions  of  an  ordinance,  threatens  to 
turn  off  the  water  fran  a  manufactory  wholly 
dependent  upon  the  water  of  the  city  In  Its  op- 
erations unless  the  charges  exacted  by  the  city 
are  paid.  St.  Louis  Brewing  Asso.  v.  St.  Loula, 
140  Mo.  410,  S7  S.  W.  525,  41  S.  W.  911. 

One  having  many  employees  at  work  In  his 
building  acts  under  duress  in  paying  an  exor- 
bitant water  rate  to  prevent  the  supply  being 
shut  off  from  the  building  where  no  other  sup- 
ply Is  obtainable.  Panton  v.  Dnluth  Oas  ft  Wa- 
ter Co.  50  MlOE.  175,  52  N.  W.  527. 

The  requirement  of  the  payment  of  arrears  In 
water  charges  by  one  in  possession  of  a  balld- 
Ing  under  a  charter  provlstim  giving  the  city 
authority  to  shut  off  tke  water  for  failure  to 
pay  therefor  and  to  refuse  to  again  supply  such 
buildings,  place,  or  premises  with  water  until 
the  arrears  are  paid,  although  snch  arrears  had 
accnmulated  while  the  premises  were  occupied 
by  a  former  tenant.  Is  lawful :  and  tbe  money  so 
paid  cannot  be  recovered  from  the  city,  al- 
though paid  under  protest  and  solely  for  the 
purpose  of  securing  water  to  escape  punishment 
for  falinre  to  keep  a  water  closet  priverly 
fiushed,  aa  required  by  an  ordinance,  which, 
however,  left  the  occupant  free  to  obtain  a  sup- 
ply for  that  purpose  Irom  any  source  he  pleased. 
Atlanta  v.  Burton,  90  Ga.  486,  16  S.  B.  214. 

Money  Is  not  paid  under  duress  when,  under 
a  municipal  regulation,  a  purchaser  of  land  Is 
required  to  pay  the  water  assessment  charged 
against  It  prior  to  his  purchase,  before  be  will 
be  accepted  as  a  water  taker.  Philadelphia  v. 
Cooke.  30  Pa.  56. 

Where  water  rates,  past  due,  were  paid  by 
the  lessor  in  the  lessee's  name,  a  snlt  cannot 
be  maintained  by  aald  lessee  to  recover  money 
so  paid.  Randolph  v.  Bar  Harbor  Water  Co.  87 
Me.  126,  32  Atl.  700. 

Till.  RlghU  and  duUe$  of  munlcipaUtjf. 

a.  In  general. 

When  a  municipal  corporation  enters  into  the 
business  of  supplying  water  to  Its  Inhabltanta, 
It  In  a  large  measure  lays  aside  Its  governmental 
character  and  assumes  that  of  a  business  cor- 
poration. It  may  have  some  advantage  In  the 
fact  that  its  public  functiona  and  busbaess  af- 
fairs are  administered  by  tbe  same  officials,  ao 
that  Its  acts  are  prima  fade  clothed  with  au- 
thority. But  for  the  most  part  the  declalons 
Involving  tbe  rights  of  water  companies,  col- 
lected in  subd.  VI.  Kupra,  are  applicable  to  them. 

As  Indicated  In  snbd.  I.  a,  1,  the  weight  erf 
authority  la  that  legislative  authority  is  neces- 
tiary  to  permit  them  to  undertake  such  a  ven- 
ture. 

The  business  of  furnishing  the  Inhabltanta  of 
«  city  with  water  by  means  of  permanent  water- 
works Is  public  In  Its  nature,  upon  which  a 
public  Interest  Is  impressed ;  but,  wbeo  a  mu- 
nicipal corporation  erects  and  operates  water- 
works, it  does  so  In  the  exercise  of  its  private, 
and  not  Its  governmental,  functions,  and  stands 
upon  tbe  same  footing  as  a  private  Individual 
upon  whom  a  franchise  for  that  purpose  has 
been  conferred ;  and  tbe  fact  that  such  munici- 
pal corporation  erected  waterworks,  not  for 
purposes  of  speculation  or  profit,  or  of  deriving 
a  revenue  for  a  sale  of  water,  but  only  for  the 
purpose  of  supplying  water  for  the  use  ot  Itself 
and  its  InhaUtanta  at  cost,  does  not  dtange  its 
character  from  a  private  to  a  public  nature^  so 
as  to  render  It  nnlawfnl  for  it  to  ebancs  iti 
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policy  br  Incruring  the  water  rates  above  tbe 
actual  cost  of  malntalnlaff  and  operating  tbe 
worka.  At  most,  it  would  go  to  ehow  the  mo- 
tlTe  upon  which  tbe  city  acted,  and  haa  no 
bearing  apon  Its  right  to  change  U«  policy 
whoever  It  sees  fit  to  do  eo.  Wagner  t.  Bodt 
Isiand,  146  111.  189,  21  L.  B.  A.  519,  84  N.  E. 
M5. 

Under  a  charter  providing  tbat,  when  the 
city  becomes  the  "owner"  of  any  water  anpply, 
a  water  department  and  a  water  fund  shall  be 
established,  the  expense  of  operation  and  sal- 
aries of  commissioners  being  payable  by  pay- 
ment of  monthly  rental,  tbe  word  "owner"  Is  to 
be  constmed,  not  In  the  sense  tbat  the  city 
mast  be  tbe  bolder  of  the  title,  but  that  It  shall 
have  the  control  of  the  water  supply,  and  prior- 
ity of  payment  of  tbe  ezpensea  of  a  plant  oi>- 
erated  under  a  voUt  lease  la  not  Illegal  as 
against  a  claim  for  the  reasonable  value  of  tbe 
use  of  tbe  plant,  since  both  such  payments  rest 
apon  tbe  same  groand.  Hlgglns  t.  Ban  Diego, 
131  CaJ.  294,  63  Pac.  470. 

A  municipal  corporation  owns  and  may  use 
water  from  tbe  municipal  waterwoAs  to 
sprinkle  streets  and  lay  sewers  withoat  consent 
first  obtained  of  a  board  of  water  commission- 
ers which  was  created  by  the  leglslatare  to  con- 
struct, maintain,  and  operate  them,  bnt  withoat 
Interest  or  ownership  therein.  Sewickley  Wa- 
terworks T.  Sewickley,  159  Pa.  194,  28  Atl. 
16U. 

Water  need  not  be  famished  without  pay,  by 
en  Incorporated  board  of  water  commlsslonerB 
having  no  source  of  revenue  for  tbe  running  ex- 
penses of  the  waterworks  except  from  water 
rates,  to  a  house  of  correction  which  is  under 
the  control  for  tbe  most  part  of  a  board  of  In- 
spectors, and  not  of  the  city  council,  although 
the  city  Is  obliged  to  pay  the  expenses  so  far  as 
they  exceed  the  earnings  of  the  Institution; 
since  any  inch  burden  should  be  laid  upon  the 
whole  body  of  taxpayers  of  tbe  dty,  and  not 
upon  those  only  who  are  private  consumers  of 
water.  Detroit  v.  Detroit  Water  Comrs.  108 
Ulcb.  494,  81  L.  R.  A.  468,  66  N.  W.  877. 

Water  commissioners  cannot  ebarge  water 
rents  against  the  park  e«nmlssloners  of  tbe 
same  municipality  for  supplying  water  to  tbe 
fountains  eEtabllsbed  by  the  latter  by  direction 
of  law,  no  express  statutory  authority  for  such 
charge  being  shown,  the  city  and  Ita  depart- 
ments taking  Ita  supply  free,  not  for  Its  or  their 
special  benefit,  bat  for  that  of  Its  cltlxens.  De- 
troit Water  Comrs.  v.  Parks  k  Boulevards 
Comrs.  126  Mich.  469,  85  N.  W.  1132. 

A  statute  requiring  tbe  water  board  to  pro- 
vide fire  hydrants  when  required  by  the  coun- 
cil or  tHMTd  of  fire  commissioners  does  not  Indi- 
cate that  such  hydrants  must  be  used  only  tor 
fire  purposes,  nor  that  tbe  use  of  water  for  any 
public  purposes  Is  thereby  curtailed.  Detroit 
Water  Comrs.  v.  Detroit  Citizens'  Street  R.  Co. 
(Hlcb.)  9  Det.  L.  N.  326,  91  N.  W.  171. 

A  cl^  authorised  to  construct  waterworks  for 
fire  and  other  purposes,  snd  to  establish  a  water 
prednct  within  which  taxes  may  be  levied  to  de- 
fray the  necessary  expense,  will  be  enjoined 
from  paying  to  tbe  board  of  water  commission- 
ers. In  payment  for  tbe  use  of  hydrants  wltbls 
the  precinct,  money  collected  by  taxation  upon 
prt^rty  without  such  limits.  Brown  v.  Con- 
cord, 66  N.  H.  376. 

A  city  has  tbe  power  to  levy  a  special  Uz  to 
meet  back  water  rents  due  a  water  company, 
occasioned  by  its  failure  to  levy  sucb  taxes  for 
preceding  years  in  excess  of  3  mills  on  the  dol- 
lar, provided  the  levy  is  not  in  excess  of  that 
rate  for  each  year  lor  which  no  levy  was  made, 
under  a  proviso  In  tbe  statute  conferring  the 
power  to  make  such  levies,  forbidding  the  levy 
of  a  special  tax  for  water  rent  "In  excess  9t  8 
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mills  on  the  dollar  ttx  any  one  year."  Bowen 
V.  Wett.  10  Colo.  App.  822,  SO  Pac.  108S. 

Tbe  fact  that  a  city  has  established  water 
rates,  and  Is  empowered  to  collect  such  rstes 
trom  consumers  as  taxes  are  collected,  does  not 
affect  Its  rigbt  to  recover  water  clandestinely 
taken  from  its  mains  and  converted,  In  an  ac- 
tion of  conversion.  Milwaukee  v.  Herman 
Zoebrlaut  Leather  Co.  114  Wis.  276.  90  N.  W. 
187. 

b.  AefTKlaMoM. 

Where  a  city  requires  unreasonable  regula- 
tions as  a  condition  to  furnishing  water  to  Its 
inhabitants,  and  also  requires  that,  If  the  reg- 
ulations are  not  compiled  with,  the  consumer 
must  make  a  contract  with  the  city,  the  price  of 
the  water  to  be  fixed  by  tbe  city  council  not 
less  than  double  tbat  which  is  charged  other 
consumers,  an  Injunction  will  He  to  restrain 
the  dty  authorities  from  discontinuing  tbe  sup- 
ply of  water  to  an  Inhabitant  aolely  on  account 
of  bis  refusal  to  enter  Into  sucb  contract,  as 
tbe  remedy  at  law  Is  not  adequate.  Dlttmar 
V.  New  Bmunfels,  20  Tex.  Civ.  App.  283.  48  8. 
W.  1114. 

A  municipal  corporation  which,  under  Its 
charter  has  power  to  establish  and  maintain  a 
municipal  waterworks  system,  may  order  all 
work  done  necessary  for  connecting  ttie  city's 
mains  with  the  pipes  of  water  customers,  or  for 
protecting  tbe  city's  property  from  injnry  or 
destruction ;  but  cannot  lawfully  engage  In  a 
general  plumbing  business,  buying  supplies  and 
materials,  selling  them  to  citizens,  and  doing 
tbe  work  of  placing  them  on  their  premises. 
Keen  V.  WaycrosB,  101  Qa.  588,  29  S.  E.  42. 

A  regulation  of  a  board  of  public  works  of  a 
city,  having  full  charge  of  the  waterworks 
thereof,  and  the  power  to  regulate  and  control 
the  manner  of  using  the  streets  of  the  dty  for 
the  laying  down  of  waterplpes,  requiring  citi- 
zens desiring  to  use  tbe  water  of  the  dty  to  li^ 
down  at  their  own  expense  the  necessary  service 
pipe  from  their  lots  to  the  main  pipes  In  the  street. 
Is  a  just  and  reasonable  one,  founded  upon  tbe 
same  principle  upon  which  q>edal  assessments 
are  levied  for  special  benefits.  Pclndlvllle  t. 
Jackson,  79  III.  837. 

A  city  operating  waterworks  may  require  con- 
sumers to  enter  into  contracts  to  comply  with 
reasonable  regulations  for  tbe  use  of  water,  but 
cannot  require  agreements  absolving  It  from 
duties  Imposed  by  law,  or  releasing  It  from  lia- 
bility for  negligence  ;  and  a  regulation  requiring 
tbe  consumer  to  release  tbe  city  from  Its  obli- 
gation to  famish  water  of  proper  quality  and 
BulficIeDt  quantity,  or  to  supply  water  In  case 
of  fire.  Is  unreasonable,  and  will  not  justify  cut- 
ting otC  such  consumer's  supply  upon  his  refusal 
to  make  such  contract.  Dlttmar  v.  New  Braon- 
fels,  20  Tex.  Civ.  App.  298,  48  S.  W.  1U4. 

Tbe  board  of  water  commissioners  of  a  mu- 
nicipality, Invested  with  the  control  and  man- 
agement of  Ita  waterwoiks,  has  power  to  re- 
quire the  exclusive  nse  by  consumers  of  a  par- 
ticular kind  of  hydrant  or  cock  which  the  bMrd 
considers  best  adapted  to  promote  convenience 
of  snpply  wltb  tbe  least  possible  waste.  State 
ex  rel.  White  v.  Geodfellow,  1  Mo.  App.  495. 

Wbere  a  city  waterworks  company  makes  an 
unreasonable  regulation  which  requires  the  con- 
sumer of  water  to  release  tbe  city  from  Its  ob- 
ligation to  furnish  water  of  proper  quality  and 
Biifflcient  quantity,  or  snpply  water  In  case  of 
fire,  the  consumer  cannot  be  required,  as  an  al- 
teraatlve  to  such  regulation,  to  enter  Into  a  spe- 
cial contract  at  rates  to  be  fixed  by  the  city 
council  not  leas  tban  double  those  charged  to 
other  consumers  In  tbe  same  condition  and  sim- 
ilarly situated.  It  appearing  that  the  supply  un- 
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der  tbe  control  of  the  city  1b  of  good  quulltT  aod 
adequate  la  quantity.  Dlttmar  t.  New  Braun- 
lelB,  20  Tez.  ClT.  App.  208.  48  8.  W.  1114. 

A  muntcliMil  corporation  may  be  given  power 
to  enforce  Its  rules  aa  to  use  of  water  by  dtl- 
sena  by  cutting  off  the  supply.  Brass  v.  Balb- 
bone,  153  N.  Y.  435,  47  N.  E.  905. 

A  rcgalatloa  by  a  city  or  board  of  water  com- 
missionen)  reserving  the  right  of  shutting  ofT 
any  water  taker  who  does  not  pay  his  rates  as 
due  la  unreasonable  so  far  as  It  contemplates 
the  shutting  off  of  a  taker  who,  since  a  bill  be- 
came due  and  was  disputed,  has  paid  current 
rates  Bud  been  accepted  as  a  patron.  Wood  t. 
Auburn,  87  Me.  287,  29  L.  R.  A.  876,  32  Atl. 
906. 

A  municipal  corporation  which  has  undertak- 
en to  supply  Its  Inhsbltants  with  water  at  es- 
tablished rates,  and  received  payment  from  a 
householder  for  a  year's  supply  In  advance,  can- 
not shut  off  Boch  supply  because  of  arrears  due 
from  his  predecossor  In  title,  and  will  be  liable 
for  so  doing  In  an  action  at  law.  Merrlmak 
River  Sav.  Bank  v.  Lowell,  162  Mass.  5S6.  10 
L.  R.  A.  122,  26  N.  E.  97. 

Under  ao  ordinance  providing  that  If  water 
rent  shall  remain  unpaid  on  a  certain  date  tbe 
connection  to  each  premises  shall  be  detached, 
suit  Instituted  for  the  rent,  and  water  shall  not 
again  be  supplied  to  tbe  premises,  except  upon 
payment  of  all  arrears  of  water  rent,  tbe  owner 
of  the  premises  Is  not  relieved  by  neglect  of  tbe 
municipal  officers  to  carry  It  out  strictly.  They 
are  accountable  to  the  city.  Glrard  Life  Ins.  & 
T.  Co.  V.  rblladf-Ipbla,  12  Pblla.  293. 

A  municipal  corporation  which  supplies  its 
citizens  with  water  may  provide  by  ordinance 
that  water  will  not  be  tumlshed  to  consumers 
until  all  indebtedness  for  previous  supplies  shall 
be  paid.  Jones  v.  Nasbville  (Tenn.)  72  S.  W. 
fiS5. 

The  purchaser  of  land  at  sheriff's  sale  may  be 
required  by  the  municipal  corporation  to  pay 
arrears  of  rent  for  water  nipplied  to  the  prem- 
ises, together  with  the  preacribed  penalty,  be- 
fore It  will  turn  tbe  water  on  again,  when  the 
tnunlcipal  ordinance,  requiring  tbe  water  to  be 
shut  off  after  a  lesser  period  If  rents  were  In 
arrears,  was  merely  directory,  the  purchaser 
having  tbe  privilege  to  determine  the  facts  be- 
fore purchase.  (lirard  L.  Ins.  Co.  v.  Philadel- 
phia, 88  Pa.  39;{. 

The  rule  In  Glrard  L.  Ins.  Co.  v.  Pblladelphia, 
8S  Pa.  393.  applies  to  the  by-laws  of  a  private 
^vater  corporation,  as  there  is  no  dlstlnctlOB  be- 
tween tbe  two  cases ;  since  a  municipal  corpora- 
tion which  supplies  water  does  so  iu  its  capacity 
of  a  private  corporation,  and  not  In  the  exercise 
oi  powers  of  local  sorerelghty.  Brumm  v. 
I'ottsvlUe  Water  Co.  (Pa.)  22  W.  N.  C.  187,  12 
Atl.  855. 

An  owner  of  two  houses  supplied  with  water 
through  one  service  pipe,  and  for  whose  failure 
to  pay  the  special  water-meter  tax  tbe  water 
has  been  shut  off  by  the  city  In  conformity  with 
its  authority,  is  not  entitled  to  make  connection 
with  the  water  main  for  tbe  separate  supply  of 
one  of  tbe  houses  upon  offering  to  pay  the  spe- 
cial watoL-  tax  against  It,  where  it  Is  Impossible 
to  subdivide  the  bill  on  account  of  there  being 
but  one  meter  and  one  supply  pipe  tor  botb 
houses.  Frothlngham  t.  Beiuen,  20  Use.  132, 
44  N.  Y.  Supp.  879. 

A  tnuDlcipal  corporation  may  require  pay- 
ment of  arrears  of  water  rent  Incurred  by  a 
former  tenant  with  any  penalty  that  may  be 
due,  and  the  expenses  of  turning  off,  before  It 
will  afcatn  turn  on  the  water.  Altoona  t.  Sbel- 
lenberger,  6  Ps.  DIst.  B.  M4. 

A  charter  giving  the  board  of  water  commis- 
sioners power,  on  nonpayment  of  water  charges, 
to  shut  off  water  from,  and  to  refuse  to  fnmiah 
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'  It  again  to,  the  "building,  place,  or  premises" 
j  until  the  arrears  are  paid,  contemplating  the 
furnishing  of  the  water  to  the  property,  and  not 
'  to  the  Individuals,  creating  a  charge  thereon  for 
such  arrears,  and  requiring  the  payment  of  such 
charge  by  an  occupant  of  the  premises  before 
water  will  be  supplied,  although  tbe  arrears  ac- 
crued during  the  occupancy  of  a  former  tenant, 
— Is  not  unfair  or  unjuat  ss  requiring  such  oc- 
cupant to  pay  the  debt  of  a  former  tenant.  At- 
lanta V.  Burton,  90  Ga.  486,  16  8.  B.  214. 
j  A  municipal  corporation  cannot  refuse  to  sup- 
ply premises  with  water  because  the  tenant 
thereof  has  not  paid  for  water  used  while  ha 
was  a  tenant  of  another's  premises.  Dayton  r. 
Quigley,  20  N.  J.  Sq.  77. 

A  municipality  cannot  refuse  to  fumlah 
water  fur  the  use  of  locomotive  engines  of  a  rail- 
road operated  by  receivers  because  of  nonpay- 
ment for  water  supplied  to  tbe  railroad  com- 
pany prior  to  the  appointment  of  tbe  reralTers. 
as  it  Is  unreasonable  for  It  to  refuse  to  fumlah 
water  except  on  conditions  which  it  seeks  to  Im- 
pose, as  In  such  a  case  the  mnnlclpallty  is  In 
controversy  with  the  court,  which  will  secora 
to  it  Its  full  rights,  as  far  ta  practicable.  In  aa- 
[  other  manner,    Coe  t.  New  Jersey  Uidiand  B. 

Co.  SO  N.  J.  Eq.  440. 
I  A  statute  requiring  water  to  be  furnished  on 
',  every  floor  of  a  tenement  house  Is  a  valid  ex- 
j  erclse  of  the  police  power  with  respect  to  health. 
,  New  York  Health  Department  v.  Trinity  Church, 
145  N.  Y.  32,  27  L.  R.  A.  418,  39  N.  E.  829. 

c  Ratea. 

There  la  nothing  Illegal  or  reprehensible  In  a 

municipal  corporation  so  operating  the  water- 

I  works  as  to  make  a  profit  thereon.    Bleker  v. 

'  Lnucaster,  7  Pa.  Super.  Ct.  149,  Afllrmlng  14 

I  Lane.  L.  Hev.  S93. 

The  question  of  the  power  of  a  municipal  cor- 

'  poratlou  so  to  charge  for  water  aa  to  make  a 

I  profit  can  only  be  raised  by  one  who  la  charged 
with  such  excessive  rates,  or  who  Is  refused 

I  water  unless  he  pays  such  excessive  rates.  Tlw 
mere  fact  that  It  charges  them  in  no  way  deter- 
mines its  power  to  create  local  asseMment  dis- 
tricts for  the  purpose  of  laying  water  maloa. 
Smith  T.  Seattle,  25  Wash.  300.  65  Pac.  612. 

A  general  power  In  a  municipal  corporation  to 
Dz  water  rents  must  be  exercised  In  a  reasona- 
ble manner.  Atty.  Gen.  v.  Toronto,  23  Can.  8. 
C.  514,  Keveralng  18  Ont.  App.  Bep.  622,  Af- 

'  firming  20  Ont.  Bep.  19. 

Rents  for  water  are  not  taxable,  so  that  tbe 
pt^rsons  against  whom  they  are  charged  are  en- 
titled to  notice  and  opportunity  to  be  heard  be- 
fore  tbey  are  established.  SItkman  v.  Yonkera 
Wster  Comrs.  152  N.  Y.  327,  37  L.  B.  A.  827,  48 
N.  E.  612,  Affirming  71  Hus,  37,  24  N.  Y.  Supp. 
806. 

Owners  of  factory  property  are  entitled  to  no- 
tice of  an  assessment  thereon  for  water  rates 
before  a  valid  aoaessment  can  be  made.  Bemoen 
v.  Wheeler,  105  N.  Y.  673,  12  N.  E.  B64. 

A  statute  authorizing  cities  "to  tax,  assess, 
and  collect  from  the  Inhabitants  thereof  such 
tax,  rent,  or  rate  for  the  use  and  benefit  of 
water  used  and  supplied  to  them,"  relates  to 
moneys  due  the  city  from  those  using  the  water 
by  virtue  of  the  contnictasi  relation  that  ex- 
ists between  tbem,  and  not  to  any  mode  at  tax- 
ation, strictly  speaking.  Lem<Hit  v.  Jenka,  197 
111.  3B3,  64  N.  E.  362. 

An  ordinance  of  a  municipal  corporation  pro- 
viding "that  the  commlasloner  of  jnibile  woito 
and  he  Is  hereby,  aathorised  and  empowered  to 
remit  and  rebate  tbe  water  tax  or  rates  assessed 
against  property  used  and  occupied  wholly  for 
charitable  and  educational  pnrposM"  Is  not  Im- 
perative that  the  conunlaaloner  ahaU  ronlt  or 
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rebate  the  rates  In  aa^  case ;  but  he  Is  only  au- 
thorised and  empowered  to  do  so  In  the  exer- 
-dae  of  hla  Judgment  and  discretion ;  and  Much 
■municipality  cannot  be  compelled,  by  virtue  of 
■sach  ordluance,  to  furnish  water  free  to  a  coun- 
t;  hospJtal  Bltuated  within  Its  llmlti.  Cook 
Coanty  t.  Chicago,  103  III.  646. 

Water  commlsslouers  may.  In  the  exercise  of 
their  power  to  Hx  such  water  rates  as  they  deem 
«qnltable,  furnUb  water  free  to  the  various  city 
-departments  and  to  charitable  or  to  educational 
Institutions  In  which  the  city  is  more  or  less 
interested,  at  a  special  rate.  Preston  t.  De- 
troit Water  Comra.  117  Mlcb.  589,  76  N.  W.  92. 

A  maolclpal  corporation  cannot  collect  rates 
■for  water  used  in  the  erection  of  a  sehooltaonse 
when  the  school  corporation  Is  by  law  exempt 
tnm  payment  of  water  charges.  Emaus  v. 
Emaus  School  I>Iat.  12  Pa.  Co.  Ct.  349. 

A  provision  by  a  statute  prohibiting  water- 
works trustees  from  making  any  charges  for 
water  furnished  to  hospitals  and  other  public 
Institutions  Is  not  a  violation  of  a  constitu- 
tional provision  for  UDlformlty  of  taxatiiMi, 
wbere  the  expenses  of  the  works  are  provided 
tor  by  way  of  assessment  on  the  tenements  and 
premises  supplied  wltb  water,  rather  than  by 
tax :  and  an  Injunction  will  not  be  granted  to 
restrain  a  voluntary  furnishing  thereof  by  such 
'trustees  to  a  state  hospital,  such  provision  ap- 
plying aa  well  to  state  Institutions  as  to  sim- 
ilar InBtltutLoDS  owned  by  the  city.  GalllpoUs  v. 
Waterworks  Trustees,  2  Ohio  N.  P.  161.  The 
Judge  further  says  that  he  considers  the  enact- 
ment In  harmoDj  with  other  legislative  acts  ex- 
empting InstltutlcHis  of  purely  public  charity, 
and  public  property  used  exclusively  for  public 
jiarposes,  from  taxation.  The  point  was  alio 
presented  that  it  was  a  violation  of  the  Con- 
stitutional provision  prohibiting  the  taking  of 
private  property  for  such  use  without  Just  com- 
pensation ;  but  the  court  considered  that,  inas- 
■mncb  as  it  was  not  an  action  to  compel  the 
trastees  of  the  waterworks  to  furnish  water  to 
the  institution,  but  an  action  by  the  city  to  re- 
strain the  voluntary  furnishing  thereof  by  the 
trustees,  it  was  not  necessary  to  pass  upon  It. 

The  assessment  of  water  rates  to  tenants  In 
-some  Instances,  under  an  express  agreement 
with  the  owner  of  Uie  premises  that  he  would 
pay  If  the  ten.<ints  were  delinquent,  when  this 
was  done  by  the  superintendent  without  any  ex- 
press authority  from  the  board  of  commission- 
ers, does  not  bind  the  board  to  deal  with  ten- 
■ants  Instead  of  owners  of  buildings.  Kelsey  v. 
Marquette  Fire  it  Watw  Comrs.  IIS  Mich.  215, 
.87  L.  R.  A.  675,  71  N.  W.  589. 

d.  LetMe  or  tale  of  plant. 

Waterworks  belonging  to  a  city  are  property 
lield  In  trust  for  a  public  use,  and  cannot  be 
sold  or  disposed  of  by  the  city  unless  especially 
authorised  by  the  l^lslature.  Lake  County 
Water  ft  L^ht  Co.  V.  Walsh  (Ind.)  65  N.  E. 
Z30. 

A  moQlclpal  corporation  Is  not  authorized  to 
lease  or  otherwise  to  transfer  Its  waterworks 
-system,  or  Its  water  right  used  in  supplying  Its 
Inhabitants  wltb  water,  to  a  private  Individual 
•or  corporation,  under  a  provision  in  Its  charter 
authorizing  It  to  lease,  emTey,  and  dispose  of 
property,  real  and  personal,  for  the  benefit  of 
the  city  even  though  such  transferee  may  be  re- 
quired by  tbe  contract  to  continue  the  water 
supply  QpcMi  reasonable  compensation;  as  that 
charter  provision  does  not  apply  to  property 
dedicated  to  public  use,  a  sale  of  wblcb  can  only 
be  made  by  virtue  of  express  statutory  power: 
-Ogden  City  v.  Bear  Lake  A  River  Waterworks 
•ft  Irrlg.  Co.  16  Uta3i.  440,  43  L.  R.  A.  303,  52 
Pac.  697. 
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It  seems,  that  If  waterworks  of  a  city  are  to 
be  considered  as  part  of  the  realty  because  at- 
tached as  fixtures  to  the  freehold,  then,  aa  Bach 
realty  la  uecesBarlly  held  and  owned  by  the  dty 

for  public  use.  It  cannot  by  contract  lawfully 
surrender  Its  control  over  such  prc^erty  to  any 
Individual  or  corporation;  and  a  court  will  not, 
thereifore,  render  a  Judgment  against  a  city  for 
the  recovery  of  waterworks  and  the  control 
thereof.  Texas  Water  ft  Gas  Co.  v.  Cleburne, 
1  Tex.  Civ.  App.  580,  21  S.  W.  393. 

Where  a  city  leases  its  water  plant  and  source 
of  supply  which  It  enjoys  under  an  act  of  Par- 
liameot,  an  assignee  of  the  lessee  Is  liable  to 
tiie  city  on  the  lessee's  covenant  to  pay  rent  un- 
til SQch  time  as  he  assigns  the  lease  to  another. 
I.rf>ndon  V.  Richmond,  i*rec.  In  Ch.  156,  2  Vem. 
421.  Affirmed  In  1  Bro.  P.  C.  516. 

A  city  having  made  an  Invalid  lease  of  Its 
waterworks,  and  Induced  the  lessee  to  make  val- 
uable Improvements,  cannot  equitably  maintain 
an  action  of  ejectment  against  the  lessee  with- 
out making  remuneration  for  the  improvements. 
Litchfield  V.  LItchfleld  Water  Supply  Co.  06  III. 
App.  647. 

Where  the  city  of  London,  attav  making  a  con- 
tract with  a  person  to  constmet  a  pipe  11ns  of 

dimensions  sufficient  to  convey  to  the  city  a 
stated  amount  of  water  from  Its  springs,  and  be- 
fore the  completion  of  tbe  pipes  leased  the 
springs  and  water  plant  at  a  stipulated  annual 
rental,  which  subsequently  the  lessee  and  his 
assigns  failed  to  pay,  the  facts  that  the  pipe 
line,  as  completed,  was  sufficient  in  capacity, 
and  part  of  the  water  was  claimed  by  a  third 
person,  will  not  prevent  equity  from  decreeing 
the  payment  of  the  full  amount  of  tbe  rent,  as 
the  fact  that  the  l»rgaln  was  a  lining  one  will 
not  prevent  equity  from  enforcing  It  In  tbe  ab- 
sence of  fraud.  London  v.  Richmond,  Prec.  in 
Ch.  156,  2  Vem.  421,  Aflirmed  In  1  Bro.  P.  C. 
516. 

A  lease  of  waterworks,  made  by  a  city  tot 
tbe  term  of  thirty  years  in  conridaratltA  of  a 
yearly  rental  of  $1,600  and  tbe  cancelation  of 

large  claims  against  the  city.  Is  not  unreason- 
able, where  the  company  Is  further  to  furnish 
water  for  municipal  purposes  free  of  charge, 
and  to  extend  Its  pipes  as  fast  as  required  tor 
domestic  uses.  Los  Angeles  City  Water  Co.  v. 
Los  Angeles,  88  Fed.  720. 

Reservation  by  a  city  In  a  lease  of  Its  water- 
works of  the  rigbt  to  regulate  rates  provided 
they  be  not  reduced  below  the  then  existing 
rates  must.  If  valid,  be  deemed  to  be  a  limitation 
upon  the  right  of  the  city,  as  a  municipality,  to 
regulate  water  rates,  and  not  a  mere  granting 
bnck  by  the  leasees  of  tbe  right  of  the  city  In 
Its  proprietary  capacity  only.  Los  Angeles 
Los  Angeles  City  Water  Co.  177  U.  8.  558,  44 
L.  ed.  886,  20  Sup.  Ct.  Rep.  736. 

A  contract  whereby  a  city  leased  Its  water- 
works for  the  term  of  fifteen  years  to  one  who 
agreed  to  maintain  the  plant  In  good  working 
order  and  put  the  pumps  In  operation  In  case 
of  lire,  receiving  his  compensation  solely  from 
private  persons  whom  he  might  supply  with 
water,  may  be  rescinded  by  a  court  of  equity, 
where  the  lessee,  through  negligence  or  drunk- 
enness, failed  to  care  for  tbe  machinery,  or 
furnish  water  In  case  of  fire.  Mahon  v.  Colnm- 
bns,  68  Hiss.  SIO,  88  Am.  Sep.  827. 

In  case  of  a  conditional  sale  by  a  mnnielpal 
corporation' of  mains  belonging  to  It  to  one  who 
undertakes  to  furnish  a  municipal  water  supply, 
it  may  retake  possession  of  the  mains  upon  fail- 
ure to  comply  with  the  ccmtract.  Fanners* 
Loan  ft  T.  Co.  v.  Galestarg.  188  U.  S.  156,  SII 
L.  ed.  573.  10  Sup.  Ct.  Rep.  316. 

Tbe  waterworks  of  a  city,  constructed  and 
maintained  by  the  municipality  at  tbe  expense 
of  Its  citlxens  and  for  the  public  nse,  being  bet4 
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b7  nch  muQlclpallty  charged  with  a  pabllc 
trust,  sach  trust,  and  ttae  duty  of  tbe  munici- 
pality nndet  It,  cannot  be  discharged  and  de- 
Tolved  apw  another  by  a  sale  by  the  city's  com- 
mon eooncll,  witbout  legislative  authority,  of 
snch  water  works.  Huron  Waterworks  Co.  t. 
HuroD,  7  S.  D.  8,  30  L.  B.  A.  848,  62  N.  W. 
976. 

Upon  Bnch  attempted  sale  by  the  dty  «onncIl, 
the  parchasan  paid  Into  the  city  treasury  tbe 
ram  of  $4B>000  a*  the  parehaae  price  of  said 
waterworks,  bat  It  was  not  found  that  said  pur- 
chase mMiey  was  appropriated  by  tbe  ciMnmon 
council  to  any  lawful  purpose  of  tbe  corporation, 
or  was  In  any  manner  nsed  by  tbe  corporation. 
It  waa  held  Uiat  the  payment  of  the  considera- 
tion Into  tbe  city  treasury  was  unautborUed, 
and  that  its  receipt  by  the  city  treasurer  did  not 
estop  the  city  from  recovering  possession  of  Its 
waterworks  system  without  repayment  of  tbe 
anm  so  paid  Into  the  dtj  treasnry.  Ibtd. 

H.  P.  P. 


Omer  H.  MENDENIIALL,  by  Next  Friend, 

Piff.  in  Err., 

V. 

ATC3HIS0N,T0PEKA.  &  SANTA  FE  RAIL- 
WAY COMPANY. 

(  Kan  ) 

*lt  Onm  wbo  pmya  ■  brskemSB  om  m 
pMsenser  trmln  m  mnm  of  money  to 

be  carried  to  a  certain  point,  and  Is  told  to 
ride  upon  tbe  platform  of  the  baggage  ear, 
and  get  off  the  train  at  all  stops,  and  keep 
out  of  alglit,  and  who  follows  snch  Instruc- 
tions, Is  not  a  passenger. 
.2.  AlleB;a,tloiis  that  «  minor,  fifteen 
yenra  of  «ce.  dl<l  not  know  that  be  was 
doing  wrong  In  making  aneh  an  arrangement 
as  that  referred  to  In  tbe  preceding  para- 
graph, and  did  not  know  ttiat  be  was  exposing 
himself  to  any  great  danger  in  following  such 
■directions,  are  not  sufficient  to  take  tbe  case 
out  of  the  role  stated,  or  to  relieve  the  minor 
from  reaponalblllty  for  hla  own  negligence. 

(March  7.  1908.) 

ERROR  to  the  District  Court  for  Barton 
County  to  review  a  judgment  In  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  allied  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Ifimooka,  Bwuts,  h  Hons,  for 

plaintiff  in  error : 

The  question  whether  the  boy  was  of  suffi- 
ciMit  intelligence,  natural  capacity,  fore- 
sight, and  judgment  to  be  guilty  of  contrib- 
utory negligence  is  for  the  jury. 

Bigfja  v.  Consolidated  Barb-Wire  Co.  60 
Kan.  217,  44  L.  R.  A.  055,  56  Pac.  4;  At- 
chison, T.  d  a.  F.  R.  Co.  V.  Potter,  60  Kan. 
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808,  58  Pac.  471;  Price  v.  Atchison  Water 
Co.  58  Kan.  551,  60  Pac.  450;  Kansas  P.  «- 
Co.  V.  Whipple,  39  Kan.  531,  18  Pac.  730; 
Kansas  C.  R.  Co.  v.  Fitsisimmons,  22  Kan. 
G86,  31  Am.  Rep.  203;  Atchison,  T.  <£  8.  F. 
R.  Oo.  V.  McFarland,  2  Kan.  App.  662,  43. 
Pac.  788. 

The  act  of  the  servant  and  employee  of 
the  company  was  gross  neglect  of  duty  in 
permitting  the  infiuit  to  be  in  an  exceeding- 
ly dangerous  position,  having  cause  to  know 
that  the  position  and  the  carrying  out  of 
his  instructions  would  be  dangerous  to  bia 
life  and  limb,  and,  In  fact,  amounted  to  wan- 
tonness and  wilfulness. 

Defendant  in  error  was  in  fluty  bound  to- 
protect  him,  but  failed  to  do  so. 

Handley  v.  Missouri  P.  R.  Go.  61  Kan. 
237.  69  Pac.  271. 

Defendant  in  error  is  not  relieved  from 
liability  because  its  servant  did  not  do  his- 
duty,  and  acted  in  a  wrongful  manner,  and 
was  negligent. 

Kansas  City,  Ft.  8.  d  0.  R.  Co.  v.  Kelly, 
36  Kan.  655,  59  Am.  Rep.  696,  14  Pac.  172; 
Ramsden  v.  Boston  A  A.  R.  Co.  104  Mass. 
117,  6  Am.  Rep.  200;  Higgitu  t.  Watervlist 
Tump.  *f  R.  Co.  46  N.  Y.  23,  7  Am.  Rep. 
293;  Northtcestem  R.  Co.  v.  Back,  86  ifi. 
238;  Kline  v.  Central  P.  R.  Co.  37  Cal.  400, 
99  Am.  Dec.  282 ;  Louisville,  E.  d  St.  L.  Con- 
sol.  R.  Co.  r.  Lohffes,  6  Ind.  App.  288,  3X 
N.  E.  449;  Cleveland,  C.  C.  &  Si.  L.  R.  Co. 
V.  Adair,  12  Ind.  App.  669,  39  X.  E.  672, 
40  N.  E.  822;  LouisvUte,  N.  A.  d  C.  R.  Co. 
v.  Creek,  14  L.  B.  A.  737,  and  notes,  13a 
Ind.  130,  29  N.  E.  481 ;  Harriman  v.  Pitts- 
burgh, C.  d  8t.  L.  R.  Co.  45  Ohio  St.  11,  12 
N.  E.  451;  Bmiih  v.  Louisville  d  .V.  R.  Co. 
95  Ky.  II,  22  L.  R.  A.  72,  23  S.  W.  652. 

The  master  is  responsible  for  the  acts, 
either  of  commission  or  omission,  of  hi» 
servant. 

Pittsburgh,  0.  d  8t.  L.  R.  Co.  v.  Shields,. 
47  Ohio  8t.  387,  8  L.  R.  A.  464,  24  N.  E. 
668;  Ritchie  t.  Waller,  27  L.  R.  A.  101,  and 
extensive  notes,  63  Conn.  155,  28  Atl.  29; 
Southern  Ohio  R.  Co.  v.  ilorey,  47  Ohio  St. 
207.  7  L.  R.  A.  701,  24  N.  E.  209;  Cooley, 
Torts,  674;  Bottoms  v.  Seaboard  d  R.  R.  Co. 
25  L.  R.  A.  784.  and  note,  114  N.  C.  699,  Ifr 
S.  E.  730;  Chicaao  City  R.  Co.  v.  Robinson, 
4  L.  R.  A.  126,  and  notes,  127  111.  9,  18  N.  E. 
772;  Penao  t.  McCormick,  12S  Ind.  116,  » 
L.  R.  A.  313,  25  N.  E.  156;  Ao&tnson  t.  Ore- 
qon  Short  Line  d  U.  Ji.  R.  Co.  7  Utah,  493, 
13  L.  R.  A.  765,  27  l*ac.  689;  Ft.  Worth  & 
D.  C.  R.  Co.  V.  Robertson  (Tex.)  14  L.  R. 
A.  781,  16  S.  W.  1093. 

The  direct  cause  of  the  accident  was  the 
neglect  of  the  company's  employee  in  per- 
mitting the  infant  to  occupy  so  dangerous- 
a  place,  but  the  instructions  given  and  neg- 
ligent  manner  in  which  the  company's  serv- 


NoTB. — As  to  status  of  person  riding  unlaw- 
fnlly  on  train  by  permission  of  employee,  see 
also.  In  this  series,  Wagner  t.  Missouri  P.  K. 
Co  (Mo.)  3  L.  B.  A.' 156;  Whitehead  v.  Bt 
LoulB,  I.  31.  ft  S.  R.  Co.  (Mo.)  6  I*  B.  A.  409 ; 
McVeety  v.  St  Panl,  M.  ft  M.  B.  Co.  (Minn.) 
11  L.  R.  A  174 ;  Wilson  v.  Chicago,  B.  ft  Q.  B. 
«1  L.  R.  A. 


Co.  (Neb.)  25  L.  E.  A.  79;  Louisville  A  N.  R. 
Co.  V.  Hallcy  (Tenn.)  27  L.  B.  A.  649;  Con 
dran  v.  Chicago.  H.  ft  St.  P.  E.  Co.  (C.  C  App, 
8th  C.)  28  L.  U.  A.  749;  Loniarille  ft  N.  R.  Co. 
T.  Weaver  (Ky.)  60  U  R.  A  881;  and  Pnrplr 
V.  Union  P.  R.  C\>.  (C.  C.  App.  8tii  C)  G7 
L.  B.  A.  TOO. 
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ants  left  the  aeinaphore  board  where  the  ac- 
cident took  place  also  contributed  to  it; 
and  these  two  facts,  combined,  make  a  case 
of  negligence  on  the  part  of  the  company, — 
Pitch  negligence  as  entitles  the  plaintift  to 
recover,  and  excludes  contributory  n^ligenee 
on  the  part  of  the  infant. 

Indianapolis,  P.  d  C.  R.  Co.  v.  Pitzer,  109 
Ind.  179,  58  Am.  Rep.  387,  6  N.  E.  310,  10 
N.  E.  70. 

An  infant,  though  a  trespasser,  may  re- 
cover for  personal  injuries  if  the  company 
knew  its  dangerous  position,  or  had  cause 
to  know  it. 

BriU  V.  Eddy,  115  Mo.  596,  22  S.  W.  488; 
Smith  V.  Louisvillo  d  N.  R.  Co.  95  Ky.  11, 
22  L.  R.  A.  72,  23  S.  W.  652;  Haehl  v.  Wa- 
bash R.  Co.  119  Mo.  325,  24  S.  W.  737; 
Thompson  v.  Yasoo  d  M.  Valley  R.  Co.  72 
Miss.  715,  17  8o.  229;  Louisville  d  N.  R. 
Co.  T.  Popp,  96  Ky.  99,  27  8.  W.  992;  Mis- 
souri, K.  d  T.  R.  Co.  V.  Bodgers  (Tex.  Civ. 
App.)  S5  8.  W.  412;  Texas  d  P.  R.  Oo.  v. 
Brown,  11  Tex.  Civ.  App.  503,  33  S.  W.  146; 
Illinois  C.  R.  Go.  v.  King,  77  111.  App.  581; 
Oalveston,  H.  d  8.  A.  R.  Co.  v.  Zantainger 
(Tex.  Civ.  App.)  49  S.  W.  677j  Underwood 
V.  Western  d  A.  R.  Cq.  106  Ga.  48,  31  S.  E. 
123;Li**fe;o^nv.  Fitchburg  R.  Co.  148  Mass. 
478,  2  L.  R.  A.  .502,  20  N.  E.  103;  Thompson 
V.  Missouri,  K.  d  T.  R.  Co.  1 1  Ter.  Civ.  App. 
307,  32  a.  W.  191. 

Messrs.  A.  A.  Hnrd  and  O.  J.  Wood,  for 
defendant  in  error: 

The  facts  show  that  plaintiff  possessed 
that  d^ree  of  intelligence  which  made  him 
accountable  for  his  acts. 

Bcsa  V.  Atchison,  T.  d  8.  F.  R.  Co.  62 
Kan.  302,  62  Pac.  996;  Wilson  v.  Atchison, 
T.  d  8.  f.  R.  Co.  (Kan.)  71  Pac.  282. 

Plaintiir  was  a  conscious  trespasser  upon 
the  train.  No  recovery  can  be  had  in  such 
case  unless  there  was  an  averment,  sustained 
by  proof,  that  the  trainmen  knpw  of  the  per- 
ilous position  in  which  he  was,  and  tnen, 
with  that  knowledge,  wilfidly  and  wantonly 
injured  him. 

McNamara  v.  Great  Northern  R.  Go.  61 
Minn.  296,  63  N.  W.  726;  Janny  v.  Great 
Northern  R.  Co.  03  Minn.  380,  65  N.  W.  450; 
Texas  d  P.  R.  Co.  v.  Black,  87  Tex.  160,  27 
S.  W.  118;  Keating  v.  Michigan  O.  R.  Co.  97 
Mich.  154,  66  N.  W.  346;  Benedict  v.  Iftn- 
neapolia  d  St.  L.  R.  Co.  86  Minn.  224,  67 
L.  R  A.  639, 90  N.  W.  360;  Atchison,  T.  d  8. 
F.  R.  Co.  V.  Johnson,  3  Okla.  41,  41  Pac.  641. 

lite  plaintiff  and  the  brakeman  whom  he 
had  bribed  were  co-conapirators  against  the 
railroad  company,  and  notice  to  the  brake- 
man  would  not  be  notice  to  the  company, 

Brevig  v,  Chicago,  8t.  P.  M.  d  O.  R.  Oo. 
04  Minn.  168,  66  N.  W.  401. 

The  court  committed  no  error  in  sustain- 
ing the  demiirrer  to  the  amended  petition. 

Bess  V.  Atchison,  T.  d  8.  F.  R.  Go.  62  Kan. 
299,  62  Pac.  996;  Bandley  v.  Missouri  P. 
B.  Oo.  61  Kan.  237,  69  Pac.  271;  Wilson 
Y.  AtoMson,  T.  d  8.  F.  B.  Oo.  (Kan.)  71  Pac. 
282;  Chicago,  K.  d  N.  R.  Co,  v.  Parkinson, 
66  Kan.  652,  44  Pao.  616;  Missouri  P.  R. 
Co.  r.  Cooper,  67  Kan.  185,  46  Pac.  687;. 
61  L.  R.  A. 


Tennis  v.  Interstate  Oonsol.  Rapid  Transit 
R.  Co.  46  Kan.  603,  26  Pac.  876;  Atchison, 
T.  d  B.  F.  fi.  Co.  T.  Todd,  64  Kan.  661,  38- 
Pac.  804;  Butler  r.  Pittsburgh  d  B.  R.  Oo. 
139  Pa.  196,  21  Atl.  500;  Atchison,  T.  d 
8.  F.  R.  Co.  V.  Johnson,  3  Okla.  41,  41  Pac. 
641 ;  Bt.  Louis  8.  W.  R.  Co.  v.  Rioe,  9  Tex. 
Civ.  App.  609,  29  S.  W.  525 ;  Worthington  v. 
Central  Vermont  R.  Co.  64  Vt.  107,  16  L.  R. 
A.  326,  23  At!.  590;  Louisville  d  N.  R.  Oo. 
T.  Ricketis,  93  Ky.  116,  19  S.  W.  182;  Wool- 
sejf  V.  Chicago^  B.  d  Q.  R.  Oo.  39  Neb.  708» 
25  L.  R.  A.  70,  58  N.  W.  444;  McVeety  v. 
8t.  Paul,  M.  d  M.  R.  Co.  46  Minn.  268,  U 
L.  R.  A.  174,  47  N.  W.  809;  Illinois  C.  R. 
Co.  T.  Meacham.,  91  Tenn.  428,  19  8.  W.  232 ; 
Files  V.  Boston  d  A.  R.  Co.  149  Mass.  204,. 
21  N.  E.  311;  Gulf,  0.  d  8.  F.  R.  Co.  v. 
Campbell,  76  Tex.  174,  13  8.  W.  19. 

Mason,  J.,  delivered  the  opinion  of  the- 
CDurt: 

The  only  question  presented  in  this  case- 
is  whether  the  district  court  erred  in  sus- 
taining a  demurrer  to  the  petition.  The 
petition  alleged  that  plaintiff,  a  boy  fifteen 
years  of  age,  agreed  with  the  brakeman  of' 
one  of  defendant's  passenger  trains  to  pay 
him  25  cents  to  carry  him  from  Great  Bend' 
to  Hutchinson;  that  plaintiff  paid  the 
brakeman  this  amount,  and  the  brakeman' 
told  him  to  get  upon  the  platform  of  the- 
baggage  car,  and  to  get  off  at  the  stopping- 
places  on  the  way  for  the  purpose  of  keep- 
mg  out  of  sight;  that  plaintiff  rode  upon 
the  car  platform  as  far  as  Ellinwood,  and' 
in  getting  off  the  train  while  it  was  still 
in  motion,  on  the  opposite  side  from  the  de- 
pot, stumbled  over  a  semaphore  board,  fell 
under  the  train,  and  received  injuries  re- 
quiring the  amputation  of  both  feet.  The- 
plaintiff  places  his  right  to  recover  upon  the 
acta  of  the  brakeman  in  instructing  him  to-- 
ride  on  the  car  platform,  and  to  get  oIT 
at  the  stopping  places  for  the  purpose  of 
.  keeping  out  of  sight,  and  upon  the  negli- 
gence of  the  company  in  permitting  the 
semaphore  board  to  remain  exposed  above- 
the  surface  of  the  ground. 

The  demurrer  was  properly  sustained. 
The  plaintiff  was  not  a  passenger.  It  haa- 
often  been  held  that  one  does  not  become  a 
passenger  by  the  payment  of  money  to  the 
brakeman  of  a  freight  train,  the  collection  ot 
fare  not  being  within  the  real  or  apparent 
scope  of  his  authority.  McNamar'a  v.  Or  eat 
Northern  R.  Co.  61  Minn.  296,  63  N.  W.  726; 
Janny  v.  Great  Northern  R.  Co.  63  Minn. 
380,  66  N.  W.  460;  Teaa^  d  P.  R.  Oo.  t. 
Black,  87  Tex.  160,  27  S.  W.  118;  AtcMsan, 
T.  d  8.  F.  R.  Co.  V.  Johnson,  3  Okla.  41,  41 
Pac.  641;  Brevig  v.  Chicago,  8t.  P.  M.  d  0. 
R.  Co.  64  Minn.  168,  66  N.  W.  401.  Wheth- 
er the  rule  is  the  same  in  the  case  of  the 
brakeman  of  a  passenger  train  or  not,  the- 
plaintiff  in  this  case  was  not  a  passen- 
ger, because  in  the  absence  of  specific  alle- 
gations to  the  contrary,  it  must  be  presumed 
that  the  fact  that  he  was  told  to  ride  on 
the  car  platform,  and  keep  out  of  sight,  in- 
formed him,  even  if  he  would  not  otherwise- 
have  known  it,  that  he  was  not  received  or 
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ooDHidered  an  a  passenger  by  the  company  or 
its  authorized  agents.  His  minority  does  not 
affect  the  matter,  except  so  far  as  it  is  a 
mark  of  capacity.  Besa  v.  Atchison,  T.  d 
8.  F.  R.  Co.  62  Kan.  299,  62  Pac.  996.  A 
'hof  of  fift«en,  having  ordinary  intelligence 
ioT  his  age,  would  presumably  underatand, 
under  the  circumstances  stated,  that  the 
■directions  given  him  were  unusual,  and  were 
intended  to  prevent  hia  discovery  by  the 
person  in  chnrfire  of  the  train.  It  is  true 
that  the  petition  alleges  that  the  plaintiff 
did  not  know  that  he  was  doing  wrong  in 
making  the  arrangements  referred  to  with 
the  brakeman,  and  that  he  did  not  know 
that  he  was  exposing  himself  to  any  great 
danger  in  following  the  instructions  given 
him.  But  it  is  not  alleged  that  he  had  not 
ordinary  intelligence  for  his  age,  or  that 
he  lacked  capacity  to  understand  the  nature 
of  the  transaction,  or  that  he  believed  that 
the  brakeman  took  the  money  in  behalf  of 
the  company,  or  that  he  did  not  know  that 
the  reason  he  was  told  to  ride  on  the  plat- 
form and  keep  out  of  sight  was  in  order 
that  the  conductor  should  not  see  him.  As 
he  was  not  a  passenger,  but  a  trespasaer, 
the  company  owed  him  no  duty  with  re- 
gard to  the  construction  of  its  semaphore  or 
otherwise,  except  to  avoid  wilful  and  wan- 
ton negligence.  The  plaintiff  was  injured, 
not  beoiuse  he  was  riding  on  the  platform, 
but  because  he  got  off  the  train  while  it  was 
in  motion,  and  on  the  other  aide  of  the  car 
.'from  the  depot.  It  is  not  alleged  that  the 
brakeman  told  him  to  get  off  before  the 
train  stopped.    The  exBct  language  of  the 

getition  in  this  regard  is  that  the  brakeman 
>ld  the  plaintiff  "that  as  the  train  pulled 
up  at  the  different  stopping  places  between 
Great  Bend  and  Hutchinson  he  should  get 
off,  and  keep  out  of  sight."  The  allegations 
are  insuSicient  to  show  defendant  to  have 
been  guilty  of  any  wilful  or  wanton  neglect, 
or  to  relieve  plaintiff  from  the  responsibil- 
ity for  his  own  obvious  recklessness. 
The  judgment  ia  affirmed. 

All  the  Justices  concur. 


KANSAS  CITY,  FORT  SCOTT,  ft  MEM- 
PHIS RAILROAD  COMPANY,  Plff.  in 
Err., 

V. 

John  T.  UTTLE. 


.Kan. 


■  ) 


A  pMaenK«r  solnic  upon  «  railroad 
train  bM  •  rlsht  to  relr  upon  tli« 
representatlona  of  a  local  ticket 
asent,  and  upon  those  of  the  railroad  com- 
pany's agent  In  cbarge  tbereof,  tliat  soch 

*HeadDotes  by  CcNSinaHAii,  J. 


Note. — As  to  right  of  passenfter  to  rely  upon 
-statement  of  ticket  agent  of  railroad,  see  Atkin- 
son V.  Southern  R.  Co.  (Ga.)  56  L.  B.  A.  22S. 
and  caees  In  footnote  as  to  liability  for  ejection 
of  passenKer  because  of  defective  ticket  given 
talm  by  agent's  mistake. 
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train  will  atop  at  a  certain  point  to  wbieb 
be  has  purchased  a  ticket  and  desires  to  ride. 
And  the  company  Is  liable  to  sucb  passenger 
In  damages  If  he  Is  compelled  to  leave  the 
train  before  arriving  at  his  destination,  be- 
cause by  the  general  rules  of  the  company, 
unknown  to  the  passenger,  each  train  la 
not  scheduled  to  stop  at  snch  station. 

a.  Bxemplary  or  psnltlTO  daaaaves  may 
be  awarded  where  a  wrong  has  In  It  the  ele- 
ment of  negligence  whtcb  la  gross  or  wanton, 
or  wUf ally  oppressive. 

3.  An  Indlsnit  J  need  not  be  4eiM  to 
on*  In  tbe  preaenee  of  n  nnmber  mt 
people,  in  order  to  entitle  the  person 
wronged  to  recover  damages  for  the  humilia- 
tion end  disgrace  suffered. 

(March  7,  IWJA,) 

ERROR  to  the  District  Court  for  Johnson 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  tbe  alleged  expuUioh  of  plain- 
tiff from  defendant's  train.  Affirmed. 


Statement  by  J-: 
Defendant  in  error,  desiring  to  go  from 
Olathe  to  Hillsdale,  a  station  about  20  miles 
south  on  the  railroad  of  plaintiff  in  error, 
inquired  of  the  ticket  agent  in  charge  of  its 
station  at  Olathe  at  what  time  he  could  ob- 
tain a  train,  and  was  told  that  there  would 
be  a  freight  train  leaving  that  point  at  8:35 
p.  M.  This  was  train  No.  27.  Shortly  after 
6  o'clock,  he  went  to  the  ticket  office  at 
Olathe,  purchased  his  ticket,  and,  as  a  train 

EuUed  into  the  station,  the  agent  said  to  Mr. 
little,  "Tlie  train  is  now  coming."  He  pro- 
ceeded to  board  the  caboose,  and,  as  he  did 
so,  told  the  man  in  charge  that  he  wanted  to 
go  to  Hillsdale,  and  this  man,  who  after- 
wards turned  out  to  be  the  rear  brakeman, 
said,  "That  is  all  right;  thie  train  takes  tbe 
place  of  27  to-night,  and  carries  passengers." 
Thereupon  Mr.  lattle  took  his  seat  in  the 
caboose,  and,  after  the  train  hod  started,  the 
brakeman  took  up  his  ticket,  as  also  that  of 
another  passenger,  whe  was  his  companion. 
The  train  stopped  at  Ocheltree,  the  first  sta- 
tion, and  also  at  Springhill,  the  second  sta- 
tion. Upon  his  arrival  at  Springhill,  the 
conductor  came  into  the  car  for  the  first 
time,  and  inquired  of  Mr.  Little  in  a  bois- 
terous manner,  "What  are  ^ou  doingon  this 
cart  You  can't  ride  on  this  ear.  This  car 
doesnt  carry  passengers."  After  being  or- 
dered off  the  car,  lie  obeyed.  This  was 
about  9  o'clock  at  night,  at  a  point  about  ^ 
of  a  mile  from  the  station,  on  a  steep  em- 
bankment. After  he  had  left  .the  car  and 
gone  some  distance,  the  brakeman  came  run- 
ning after  him  and  tendered  back  his  ticket, 
which  he  refused  to  accept.  Upon  tbe  trial, 
the  jury  returned  a  general  verdict  in  be- 
half of  the  plaintiff  for  $225.58,  and  at  the 
same  time  returned  their  special  findings, 
which  are  as  follows: 

Special  Questions  Asked  by  Plaintiff. 

(1)  Did  plaintiff,  about  11  a.  u.,  October 
6,  1901,  call  up  the  ticket  agent,  Ferguson, 
at  the  company  depot,  and  make  inquiry 
abont  going  to  Hillsdale  that  evening,  and 
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was  he  informed  that,  if  he  would  call  at 
the  otKce  about  6  o'clock  p.  ic.,  he  (»>uld  go 
<m  a  freight  train  to  HilladaleT 
A.  Yea. 

(2)  Did  plaintifF  go  to  the  depot  about  6 
o'clock,  and  did  the  ticket  agent  sell  him  a 
ticket  to  ride  on  a  freight  train  to  Hills- 
•dalet 

A.  Yes. 

(3)  Did  the  ticket  agent,  after  he  bad  Bold 
the  ticket  to  plaintiff,  inform  him  that  the 
train  waa  then  coming  f 

A.  Yea. 

(4)  What  waa  the  price  of  the  ticket? 
A.  Fifty-eifrht  eenta. 

(6>  Did  a  freight  train  about  6:35  arrive 
3.t  the  depot  at  Olathe? 
A.  Yes. 

(6)  Did  plaintilT  inquire  of  an  employee 
<pf  the  company,  who  just  got  off  the 
caboose,  if  that  freight  train  would  carry 
hhn  to  Hillsdale? 

A.  Yes. 

(7)  Did  the  person  inquired  of  eay  to 
plaintiff  that  this  train  takes  the  place  of 
number  27  and  carries  passengers,  and  that 
he  could  go  to  Hillsdale  T 

A.  Yee. 

(26)  When  plaintiff  approached  the  ca- 
Isooee,  waa  there  an  employee  of  the  com- 
pany standing  on  the  rear  platform,  who 
^afterwards  took  np  the  plaintiff's  ticket? 

A.  Yes. 

(27)  Did  plaintiff  state  to  this  person 
that  he  wanted  to  go  to  Hillsdale,  and  did 

fiueli  person  then  inform  plaintiff  that  he 
could  go,  and  that  this  train  takes  the  place 
«f  number  27,  and  that  number  27  did  not  go 
to-night  ? 
A.  Yes. 

(8)  Did  the  person  who  informed  plaintiff 
that  he  could  ride  to  Hillsdale  take  up  his 
ticket  after  traveling  about  8  miles? 

A.  Ye«. 

(U)  Did  the  person  who  took  up  the  plain- 
tiSTa  ticket  appear  to  be  acting  as  conduc- 
tor? 

A.  Yes. 

(10)  From  the  time  that  plaintiff  en- 
tered the  car  until  hia  ticket  had  been  taken 
up,  was  there  any  other  person  in  this  car 
«xcept  passengers? 

A.  No. 

(11)  Did  the  person  who  took  up  plain- 
tiff's ticket  take  up  the  ticket  of  any  other 
passenger,  and,  if  so,  what  was  the  passen- 
ger's name? 

A.  Yea  J  4dam8. 

(12)  Did  the  plaintiff,  while  on  the  train, 
Act  in  a  quiet  and  peaceable  manner? 

A.  Yes. 

(13)  Did  the  train  stop  at  Ocheltrec, 
Kan.,  and  did  Adams  get  off? 

A.  Yea. 

(14)  Did  the  train  then  move  on  to 
Springhill,  and  then  stop? 

A.  Yes. 

(15)  While  the  train  was  at  rest  at 
Springhill,  did  an  officer  or  employee  of  the 
company  approach  the  plaintiff,  and  in  a 
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boisterous  manner  ask  the  plaintiff,  "What 
are  you  doing  on  this  car?" 
A.  Yes. 

( 16 )  Did  plaintiff  inform  said  person  that 
he  had  purchased  a  ticket  from  the  agent 
at  Olathe,  and  that  the  agent  informed  him 
that  he  could  ride  on  that  train? 

A.  Yes. 

(17)  Did  the  said  person  then  say,  "This 
train  doesnt  carry  paasengers,  and  you  must 

get  off!" 
A.  Yes. 

(18)  Did  not  plaintiff  then  in  a  quiet 
manner  insist  on  going  to  Hillsdale,  and 
did  not  the  person  say,  "I  told  you  to  get 
off  this  car?" 

A.  Yea. 

( 19 )  Did  plaintiff  thrai  get  off  the  car  and 
walk  to  Sprinidiill? 

A.  YeB.^  ^ 

(20)  While  plaintiff  was  then  walking 
along  the  side  of  the  car,  did  the  person 
who  took  up  the  ticket  come  up  to  him^  with 
his  lantom,  and  request  the  plaintiff  to  take 

back  his  ticket  and  tear  it  up? 
■  A .  Yes. 

(21)  Did  the  plaintiff  take  back  hia  tick- 
et? 

A.  No. 

(22)  What  hour  of  the  night  was  it  when 
plaintiff  got  off  the  train? 

A.  About  9  o'clock  P.  H.' 

(23)  What  was  the  distance  from  where 
plaintiff  got  off  the  car  to  Hillsdale? 

A .  About  8  miles. 

(24)  Where  did  plaintiff  stay  that  night? 
.4.  Springhill. 

(25)  Was  the  defendant,  throu^  ita 
agents  and  servants,  guilty  of  gross  negli- 
gence toward  the  plaintiff? 

A.  Yes. 

Special  Queationa  Asked  hy  Defendant. 

(1)  In  assessing  plaintiff 's  damages,  how 
much,  if  anything,  ao  you  allow  plaintiff  for 

expennes  I 

A.  i'ifty-eight  cents. 

(2)  How  much  do  you  allow  plaintiff,  if 
anything,  for  loss  of  time? 

A.  Nothing. 

(3)  How  much  do  you  allow  plaintiff,  if 
anything,  for  exemplary  or  punitive  dam- 
ages? 

A.  $175. 

(4)  How  much,  if  anything,  do  you  allow 
plaintiff  for  humiliation  or  disgrace? 

A.  SfSO. 

The  plaintiff  in  error  claims  that  the 
train  which  plaintiff  boarded  was  not  No, 
27,  which  carried  passengers,  but  No.  35, 
upon  which  passengers  were  not  allowed  to 
ride,  and  that  the  conductor  could  not  stop 
the  train  at  Hillsdale  without  disobeying  his 
orders.  Judgment  waa  rendered  upm  the 
general  verdict,  and  a  motion  for  a  new  trial 
was  overruled. 

Meaitrn.  Pratt,  Dana,  Jfe  Blaek;  for 

plaintiff  in  error : 

Plaintiff  cannot  sua  in  tort  and  recover  on 
a  contract. 
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BUis  T.  Flahertp,  66  Kan.  621.  70  Pae. 
586;  Marshall  v.  Bt.  Louis,  K.  0.  &  V.  R. 
Op.  78  Mo.  010;  8*ra  v.  Wabash  R.  Co.  115 
Mo.  133,  21  S.  W.  905;  JfUfer  v.  King,  21 
App.  Div.  192,  47  N.  Y.  Supp.  534;  Chicago 
&  A.  R.  Co.  V.  Randolph,  53  III.  610,  6  Am. 
Rep.  60;  Atchison,  T.  d  S.  F.  R.  Co.  v. 
Oanta,  38  Kan.  609,  17  Pac.  54. 

There  should  have  been  no  recovery  al- 
lowed for  exemplary  or  pimitive  damages. 

The  most  that  could  be  claimed  is  that 
there  was  negli^^ce  in  the  agent  at  Olathe 
directing  plaintiff  to  wait  for  train  No.  27, 
or  in  telling  plaintiff  to  take  the  train  he 
did.  This  waa  simply  negligence  for  which 
exemplary  or  punitive  damages  cannot  be 
allowed. 

Logan  v,  Uatmibal  <E  8t.  J.  B.  Co.  77  Mo. 
604. 

Even  gross  n^Iigenee  is  not  suflSeient  to 
justify  exemplary  or  punitive  damages. 

Kansas  P.  R.  Co.  v.  Kessler,  18  Kan.  523 ; 
Bouthem  Kansns  R.  Go.  v.  Rice,  38  Kan. 
402,  16  Pac.  817;  Atchison,  T.  d  B.  F.  R. 
Co.  V.  Oants,  38  Kan.  627,  17  Pac.  64;  Chi- 
cago, K.  dt  W.  R.  Co.  V.  O'Connell,  46  Kan. 
681,  26  Pae.  947;  Kansas  City,  Ft.  8.  &  &. 
R.  Co.  V.  Kier,  41  Kan.  671,  21  Pac.  770; 
Daniela  v.  Florida,  0.  d  P.  B.  Co.  62  8.  C. 
1.  39  8.  E.  762;  New  York,  L.  E.  d  W.  R. 
Co.  V.  B^nett,  1  C.  C.  A.  544,  6  U.  8.  App. 
06,  60  Fed.  496;  Rose  v.  Wilmington  d  W. 
R.  Co.  106  N.  C.  168,  11  S.  E.  528. 

There  was  no  indignity  offered  plaintiff, 
and  there  should  have  heea  no  allowance  for 
humiliation  or  disgrace,  or  for  insult  or  in- 
jury to  his  feelings. 

miler  V.  King,  Sl  App.  Div.  182,  47  N.  Y. 
Supp.  534. 

Messrs.  J>  P.  WiJmi.  and  Farkor  ft 

HamUtoM,  for  defendant  in  error; 

Where  there  is  any  proper  evidence  to 
support  the  verdict  of  a  jury,  approved  by 
the  trial  court,  this  court  will  not  disturb 
such  verdict. 

Williams  v.  May,  44  Kan.  179,  24  Pac.  62 ; 
Miseovri  P.  R.  Co.  v.  Cassity,  44  Kan.  207, 
24  Pac.  88 ;  Wood  v.  Dickinson,  34  Kan.  137, 

8  Pac.  206. 

The  jury  might  take  into  consideration 
the  "indignity,  insult,  and  outrage"  to  plain- 
tiff. 

Southern  Kansas  R.  Co.  v.  Rice,  38  Kan. 
398,  16  Pac.  817;  IjOuisviUe  d  N.  R.  Co.  v. 
Bine,  121  Ala.  234,  25  So.  857;  1  Am.  & 
Eng.  Enc.  Law,  p.  410. 

The  company  waa  liable  in  damages  for 
wrongful  ejection. 

Baltimore  d  O.  B.  Co.  v.  Bambrey,  2  Mon- 

Srhan,  109,  16  Atl.  67;  8t.  Louia,  A.  d  T.  B. 
0.  V.  Maekie,  71  Tex.  491,  1  L.  R.  A.  607, 

9  S.  W.  451;  Head  v.  Georgia  P.  R.  Co.  79 
Ga.  358,  7  S.  E.  217 ;  Hufford  v.  Grand  Rap- 
ids d  I.  H.  Co.  64  Mich.  631,  31  N.  W.  544. 

The  conduct  of  the  person  who  came  into 
the  car  and  ordered  the  defendant  in  error 
to  leave  it  entitles  the  defendant  in  error  to 
exemplary  damages. 

Southern  Kansas  R.  Co.  v.  Rice,  38  Kan. 
398,  16  Pac.  817;  Kansas  P.  B.  Co.  v.  Kes- 
sler,  18  Kan.  523 ;  Leavenworth,  L.  d  Q.  B. 
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Co.  V.  Bice,  10  Kan.  426 ;  Wiley  v.  Keokuk, 
6  Kan.  04. 

Mental  anguish  arising  from  the  nature 
and  character  of  the  assault  'is  an  element, 
of  compensato.ry  damages. 

19  Ain.  &  Eng.  Enc.  Law,  p.  910,  and 
notes;  McKinley  v,  Chicago  &  A.  W.  R.  Co. 
44  Iowa,  314,  24  Am.  Sep.  748;  Tober  t. 
Hutson,  5  Ind.  322,  61  Am.  Dec.  06;  Ohioago 
d  N.  W.  B.  Co.  T.  Chisholm,  79  111.  684;  To- 
ledo, W.dW.B.  Co.  V.  McDonough,  63  Ind. 
289. 

The  company  cannot  represent  that  a  train 
will  carry  passengeru,  sell  tickets  for  that 
train,  direct  passengers  to  take  passage  on 
it,  collect  their  fares,  as  was  done  in  thia 
case,  and  then  ask  the  passenger:  "What 
are  you  doing  on  Uiis  carf* 

Interytational  d  tf.  N.  B.  Co.  v.  Smith 
(Tex.)  1  S.  W.  565;  Richmond,  F.  d  P.  B. 
Co.  V.  Aahhy,  79  Va.  130,  52  Am.  Sep.  620; 
Broum  V.  Kansas  City,  Ft.  8.  d  G.  B.  Co.  38 
Kan.  634,  13  Pnc.  942;  Milwaukee  d  Bt.  P. 
B.  Co.  V.  Arms,  91  U.  S.  489,  23  L.  ed.  374. 

OtuuiI&cIuuil.  J.,  delivered  the  opinion 
of  the  court: 

It  is  claimed  that  the  railroad  company  ia 
not  liable  for  any  sum  whatever,  because 
the  plaintiff  was  riding  upon  a  train  which, 
.  under  the  rules  of  the  company,  was  not 
permitted  to  stop  at  Hillsdale,  or  even  carry 
passengers  at  all,  and  that  the  conductor 
was  required  to  obey  the  regulations  of  the 
company  in  running  its  trains ;  that  the 
company  has  the  right  to  make  reasonable 
rules  for  the  running  of  its  trains  and  the 
carrying  of  passengers ;  that  it  is  not  bound 
to  carry  passengers  on  all  trains,  or  to  stop 
at  all  stations,  and  that  the  traveling  public 
must  conform  to  these  rules.  These  claims 
are  without  fault,  but  do  not  fit  the  facts  of 
this  case.  It  was  shown  in  the  evidence  that 
train  No.  27,  due  in  Olathe  at  6:35  p.  Ji., 
regularly  carried  passengers,  and  it  appears 
from  hnding  6  tnat  this  train  on  which 
plaintiff  took  passage  did  actually  arrive 
there  at  about  that  time.  The  ticket  agent, 
who  was  the  company's  representative  at 
Olathe  at  the  time  for  this  purpose,  told 
the  plaintiff,  knowing  where  he  was  going', 
that  the  train  was  coming.  Acting  upon 
this  suggestion,  he  went  to  the  caboose,  and, 
before  getting  on,  inquired  of  the  company's 
employee;  who  appeared  to  be  in  charge  of 
it,  and  who  afterwards  took  up  plaintiff^s 
ticket,  if  "that  freight  train  would  carry 
him  to  Hillsdale,"  and  was  informed  that  it 
would ;  that  it  took  the  place'  of  No.  27, 
which  was  the  one  that  ordinarily  carried 
passengers,  and  he  could  go  to  Hillsdale  on 
it.  If  all  of  these  representations  were  un- 
true, and  the  train  which  plaintiff  boarded 
was  not,  under  the  rules  of  the  company, 
Hcheduled  to  stop  at  Hillsdale,  there  is  noth- 
ing to  show  that  he  had  knowledge  of  such 
fact.  He  made  all  reasonable  inquiry,  of 
those  whom  the  company  had  put  there  to 
furnish  such  information,  to  ascertain  if 
he  might  riffhtfully  enter  the  train,  and 
acted  upon  uie  information  thus  recnved. 
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Ho  had  a  right  to  rely  upon  all  of  these 
representations  and  assuraaces.  They  were 
made  1^  Uie  agents  of  the  company  within 
the  scope  of  their  agency,  in  the  execution 
«f  their  dutieSj  and  bound  the  company. 
Acting  upon  Hiem,  the  plaintiff  had  a  right 
to  go  upon  that  train  ajid  be  carried  to  the 
specified  destination.  To  be  ejected  from 
the  train  before  this  was  accomplished  was 
a  wrong  for  .which  a  recovery  might  be  had. 
This  case  is  clearly  distinguisbable  from 
Atcktaon,  T.  d  B.  F.  R.  Co.  v.  Gants,  38  Kan. 
608,  17  Pac.  54,  relied  upon  by  the  plaintiff 
in  error,  where  it  was  held  probable  that 
the  plaintiff  did  not  take  "the  next  train," 
as  directed  by  the  local  agent,  or,  if  he  did, 
■opportunity  was  given  him  to  ascertain  the 
fact  that  the  train  upon  which  he  had  taken 
passage  did  not  stop  at  the  station  to  which 
iie  had  purchased  his  ticket,  if  be  had  paid 
att^tion  to  the  warning  of  the  brakeman 
to  that  effect.  More  than  this,  it  was  Uiere 
iuAd,  pajBe  621,  3S  Kan.,  and  page  61,.  17 
Pae.;  **If  a  passenger  has  suffered  in  his 
business,  or  been  put  to  expense,  by  the 
•delay  or  refusal  of  the  railroad  company  to 
carry  him  as  promised  by  its  tidcet  agent, 
he  would  be  entitled-  to  ample  damages 
therefor." 

It  is  contended,  however,  that  under  the 
■circumstances  no  recovery  of  exemplary  or 
punitive  damages  should  be  allowed.  This 
■court  baa,  in  Bottthem  Kataat  R.  Go.  v.  R\oe, 
38  Kan.  308,  16  Pac  817,  at  [«ce  38 
Kan.,  and  page  819,  16  Pac,  laid^down  Uie 
rule  relating  to  damages  for  the  wr^mgful 
«xpulsion  of  a  passenger  from  a  train  as 
follows:  "If  the  expulsion  be  malicious,  or 
through  negligence  which  is  gross  and  wan- 
ton, then  exemplary  damages  may  be  award- 
«d."  In  Cody  v.  Case,  45  Kan.  733,  26  Pac. 
448,  it  is  said,  page  734,  45  Kan.,  and  page 
448,  26  Pac.:  "Whenever  the  elements  of 
fraud,  malice,  groM  negligence,  or  oppres- 
«ion  mingle  in  the  controversy,  the  law  al- 
lows the  jury  to  give  what  is  called  ecem- 


plary  or  vindictive  damages."  This  case  col- 
lects and  cites  a  large  number  of  cases  de- 
cided by  this  court  to  the  same  point.  The 
court  instructed  the  jury  that  before  th^ 
could  allow  exemplary  diunages  thcv  must 
find  in  the  transaction  complained  of  either 
malice,  wantonnefls,  wilful  oppression,  or 
violence.  The  jury  must,  therefore,  have 
found  some  one  or  more  of  these  elements 
present,  and  we  think  the  evidence  war- 
ranted them  in  so  doing.  Besides  this,  the 
jury  specifically  find  t£at  the  acts  of  the 
agents  of  the  company  were  such  as  would 
make  it  "^ilty  of  gross  n^ligence  toward 
the  plaintiff."  The  case  was  Uierefore,  un- 
der the  findings  and  authorities,  one  for 
vindictive  damages. 

It  is  further  insisted  that  damages  for  hu- 
miliation or  disgrace  should  not  have  been 
allowed,  because,  at  the  time  of  the  expul- 
sion, no  one  was  present  besides  the  con- 
ductor, brakeman,  and  plaintiff,  and,  the 
expulsion  being  thus  private,  there  was  no 
indignity,  insult,  or  injury  to  plaintiff's 
feeling,  by  being  publicly  expelled.  We  are 
not  disposed  to  go  into  a  consideration  of 
how  much  of  publicity  must  acctanpany  a 
wrong  in  order  to  humiliate  or  disgrace.  A 
rule  could  hardly  be  formulated.  What 
would  humiliate  one  would  not  affect  anoth- 
er. In  this  case,  the  plaintiff  was  on  bis 
way  to  Hillsdale  to  fill  an  appointment  to 
make  a  political  speech.  He  was,  of  ne- 
cessity, compelled  to  notify  the  public  why 
he  was  unable  to  keep  the  appointment.  H 
is  a  matter  of  common  knowledge  that  he 
has  occupied  the  office  of  attorney  general 
of  this  state.  To  have  it  go  out  that  Qe  bad 
been  expelled  from  a  railroad  train  was  cer- 
tainly well  calculated  to  humiliate  and  dis- 
grace him,  and  was  such  an  injury  for  which 
damages  might  be  awarded. 

We  find  no  error  in  the  jvdgmmt;  hmoe 
must  affirm  the  same. 

All  the  Justices  G<Hicur. 
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V. 

C.  M.  WALKER. 

(  va  ) 

1.  FabUe  moaey  may  be  lavrfallx  ex- 
pended In  ttu  regalatlon  and  control  of  the 
troffle  In  ardent  spirits. 

3.  Tbe  leslslatnre  may  permit  a  town 
to  eatablinh  m.  di»penaarr  for  the  ez- 
claalve  sale  c<  ardent  spirits,  althongh  In  so 
doing  It  may  render  necessary  the  expoidf- 
tare  of  mmiey,  and  ultimately  the  Impodtlon 
oC  a  tax. 

(Marcb  12,  1903.) 

Note. — For  other  cases  In  this  series  as  to 
validity  of  state  dispensary  laws,  see  UcCul- 
kmgh  T.  Brown  <B.  C.)  28  L.  B.  A.  410;  State 
oa  rel.  George  v.  Aiken  (S.  C.)  26  L.  B.  A.  845 ; 

and  Plnmb  t.  Christie  (Or.)  42  L.  B.  A.  181. 
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APPEAL  1^  defendant  from  a  judgment  of 
the  Circuit  Court  for  Prince  Kdward 
County  in  favor  of  plaintiff  in  a  suit  to 
enjoin  the  enforcement  of  a  statute  provid- 
ing for  the  establishment  of  a  dispensary 
for  the  sale  of  intoxicating  liqufnrs.  Jt*> 
versed. 

The  facts  are  stated  in  the  opinion. 

Meeere.  A,  D.  WatUms  and  W.  H. 
Manm  for  appellant. 

Meaara.  W.  C.  FranUin  and  CaaUa 
&  Coleman,  for  appellee: 

The  inevitable  effect  of  the  act,  if  en- 
forced, would  be  violative  of  the  provision 
of  the  Constitution  which  requires  that  tax- 
ation shall  be  equal  and  uniform;  and  would 
be  violative,  auo,  of  the  fundamental  prin- 
ciple that  a  local  tax  cannot  be  imposed  ex- 
cept for  local  purposes, —  for  the  benefit  of 
the  locality  upon  which  it  is  imposed. 

26  Am.  A  Sng.  Ene.  Law,  p.  60;  Cool^, 
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Taxn.  p.  104;  Hammett  v.  Philadelphia,  85 
Pa.  146,  3  Am.  Rep.  615;  Violett  v.  Alex- 
andria, 92  Va.  661,  31  L.  R.  A.  382,  23  S.  E. 
SU9;  Nortcood  v.  Baker,  172  U.  S.  260,  43 
L.  ed.  443,  19  Sup.  Ct.  Bep.  187;  Iforfolk 
V.  Chamberlain,  89  Va.  206,  16  8.  K  730; 
Lf/nchburtf  A  B.  Street  B.  Co.  v.  Dameron, 
»&  Va.  646,  28  S.  E.  961. 

Every  law  which  imposes,  continues,  or 
revives  a  tax  shall  distinctly  state  the  tax 
and  the  object  to  which  it  is  to  be  applied; 
and  it  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  tax  or  object. 

Va.  Const,  art.  10,  S  16;  Com.  v.  Brown, 
91  Va.  762,  28  L.  R.  A.  110,  21  S.  E.  357; 
Morgan  v.  Com.  98  Va.  812,  35  S.  E.  448. 

It  is  necessary  that  license  taxes  imposed 
the  state  "  shall  be  the  same  on  all  those 
u  the  same  business." 

Com.  V.  Moore,  25  Gratt.  951. 

In  construing  the  Constitution,  the  courts 
seek  to  ascertain  its  spirit  and  intent,  aJid 
do  not  obeeTTe  the  stnot  rales  <A  construc- 
tion which  are  applied  to  contracts  or  as- 
aurances  between  individuals. 

Cooley,  Const.  Lim.  pp.  73,  74. 

No  warrant  is  to  be  found  in  the  Consti- 
tution for  an  act  of  the  legislature  which 
coerces  or  requires  a  municipality  to  con- 
tract a  debt  against  its  will,  or  to  risk  its 
revenue,  exacted  from  the  taxpayers  and 
property  holders  within  its  limits,  in  the. 
hazards  of  any  business  enterprise  whatso- 
ever. 

2  Campbell's  Lives  of  the  Chief  Justices, 
p.  326 ;  People  ex  rel.  LeRoy  v.  Hurlbut,  24 
Mich.  44,  9  Am.  Rep.  103;  People  esc  rel 
Ihinkirk,  IV.  d  P.  R.  Co.  v.  Batchcllor,  53 
N.  Y.  128,  13  Am.  Rep.  488;  People  ex  rel. 
Park  Comrg.  v.  Detroit,  28  Mich.  228,  15 
Am.  Rep.  211;  Adkina  r.  Randolph,  31  Vt. 
226;  fitate  ea  rel.  McOurdy  v.  Tappan,  29 
Wis.  664,  9  Am.  Rep.  622. 

The  act  in  question  violates  §  1  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States  in  that  it  undertakes  to  de- 
prive the  inhabitants  of  Farmville  of  prop- 
erty without  due  process  of  law,  and  denies 
to  them  the  equal  protection  of  the  law. 

25  Am.  ft  Eng.  Ene.  Law,  pp.  55,  66. 

Keith,,  P.,  delivered  the  opini(m  of  the 
court: 

The  legislature,  at  the  extra  session  in 
1901,  passed  an  act  entitled  "An  Act  to  Es- 
tablish a  Dispensary  for  the  Sale  of  Intoxi- 
cating Liquors  in  Farmville  Magisterial 
District,  Prince  Edward  County,  Virginia; 
to  Prohibit  All  Persons,  Firms,  Corpora- 
tions to  Sell  Barter,  or  Exchange  Such 
Liquors  in  Said  District,  and  to  Repeal  All 
Laws  in  Conflict  with  This  Act,  so  Far  as 
They  Apply  to  the  Said  Magisterial  Dis- 
trict."  Acts  1901,  chap.  113. 

The  Ist  section  of  the  act  makes  the  sale 
of  intoxicating  liquors  of  any  kind  in  Farm- 
ville district,  except  as  therein  provided,  9 
misdemeanor  punishable  by  floe  and  impris- 
onment. 

By  the  2d  section  the  town  of  Farmville 
is  authorized  to  elect  three  of  its  citizens, 
who  shall  constitute  a  dispensary  board,  and 
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fixes  their  term  of  ofilce,  and  their  compen- 
sation; and  the  sections  following  authorize- 
the  purchase  of  spirituous,  vinous,  and  malt^ 
liquors  in  such  quantities  as  the  board  shall 
order;  requires  the  treasurer  of  the  town  of 
Farmville  to  pay  all  bills  for  the  establish- 
ment and  maintenance  of  the  dispensary  and 
the  purchase  of  stock;  prescribe  the  terms, 
upon  which  sales  shall  be  made;  empower 
the  board  from  time  to  time  to  make  rulea- 
and  regulations  for  the  operation  of  the  ais- 
pensary;  prohibit  the  sale  of  wines  and 
liquors  to  any  person  known  to  he  an  hab- 
itual drunkard,  to  minors,  or  persons  intox- 
icated, except  upon  the  prescription  of  a  reg- 
ularly licensed  physician;  direct  that  the- 
dispensary  shall  not  be  opened  before  sun- 
rise, and  that  it  shall  be  closed  at  sunset, 
each  day,  and  on  Sundays,  election  days^ 
and  such  other  days,  and  under  the  same 
circumstances  as  make  the  sale  of  liquors- 
unlawful  under  the  laws  of  this  state,  lb 
is  provided  that  the  room  in  which  the  busi- 
ness shall  be  conducted  shall  front  upon  one- 
of  the  principal  streets  of  the  town,  and 
shall  have  no  other  means  of  ingress  or- 
egress  except  the  front  door  thereof.  The 
price  at  which  liquors,  etc.,  shall  be  sold  i»- 
to  be  fixed  by  the  dispensary  board,  pro- 
vided that  the  same  shall  not  be  sold  for  a- 
profit  exceeing  SO  per  centum  above  the  ac- 
tual cost  thereof. 

There  are  other  provisions  of  the  statute- 
wliich  need  not  be  specifically  mentioned. 

The  12th  section  enacts  that  "  the  coundl 
of  the  said  town  shall  appropriate  from  the- 
treasury  of  the  town,  a  sufficient  amount  to* 
establish  the  dispensary  as  provided  for  in 
this  act,  which  amount  shall  be  paid  into 
the  town  treasury  from  the  profits  arising^ 
from  said  dispensary  as  they  shall  accrue, 
and  no  profit  shall  be  paid  out  in  any  other 
direction  until  said  amount  is  so  repaid, 
and  thereafter  said  dispensary  shall  be  sup- 
ported and  maintained  out  of  the  profits  ac- 
cruing out  of  said  business:  Provided,  how- 
ever, that  the  said  town  council  may  allow 
said  board  to  borrow  money  or  buy  good»- 
on  the  credit  of  the  dispensary  alone,  if  it 
be  necessai;  to  keep  said  dispensary  in  op- 
eration." 

By  the  16th  section  it  is  provided:  "The- 
net  profits  accruing  from  said  dispensary 
under  this  act  shall  be  disposed  of  in  the 
following  manner:  One  fourth  to  the  state 
of  Virginia;  three  eighths  to  the  town  or 
Farmville  for  the  purpose  of  building  and 
maintaining  its  streets  and  alleys,  and  three 
eighths  to  the  Farmville  magisterial  district 
outside  of  said  town  for  its  public  roada. 
Such  distribution  shall  he  made  when  or- 
dered by  said  board  and  at  least  once  & 
year." 

In  May,  1901,  C.  M.  Walker,  a  citizen  of 
the  town  of  Farmville,  exhibited  his  bill  in- 
the  circuit  court  of  Prince  Edward  county, 
in  which,  after  reciting  in  detail  the  various- 
provisions  of  the  above  act,  he  insists  that 
it  is  void  as  being  in  many  respects  repug- 
nant to  the  Constitution  of  the  state  and  of 
the  United  States. 

In  accordance  with  the  praye-  of  the  bill 
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an  injunction  was  awnrded,  "enjoining  the 
council  of  the  town  of  Farmvilie  from  taldng 
any  steps  whatever  looking  towards  the  en- 
forcement of  the  act  known  as  the  dis< 
pen^ary  act  for  Farmvilie  magisterial  dia- 
trict,"  and  at  the  September  term,  1901,  a 
final  decree  was  entered  perpetuating  that 
injunction,  and  that  decree  is  now  before  us 
for  review. 

The  act  in  question  is  not  a  tax  law.  Its 
purpose  is  not  to  raise  revenue,  but  to  reg- 
ulate the  sale  of  intoxicating  liquors.  Its 
constitutionali^,  therefore,  is  to  be  deter- 
mined referring,  not  to  the  taxing  power 
of  the  legislature,  hut  to  its  police  power. 
Its  enforcement  may  or  may  not  result  in 
raising  revenue.  If  the  conduct  of  the  dis- 
pensary should  prove  to  be  remunerative,  it 
will  bring  revenue  into  the  treasuries  of  the 
county,  the  town,  and  the  state.  Should  it 
prove  unprofitable  it  mmld  deplete  the  treas- 
ury of  the  town  of  Farmvilie. 

The  act  does,  however,  authorize  the  ex- 
penditure of  money  by  the  council  of  the 
town  of  Farmvilie,  which  was  raised  1^  tax- 
ation, and  this  can  only  be  properly  ex- 
pended for  some  public  use. 

As  was  said  by  Justice  Miller  in  Citi:;ena' 
8av.  <£  L.  Asso.  v.  Topeka,  20  Wall.  656, 
22  L.  ed.  455 :  "  It  is  undoubtedly  the  duty 
of  the  l^slature,  which  imposes,  or  author- 
ires  municipalities  to  impose  a  tax,  to  see 
that  it  is  not  to  be  used  for  purposes  of  pri- 
vate interest  instead  of  a  public  use,  and  the 
coui'ts  can  only  be  justified  in  interposing 
when  a  violation  of  this  principle  is  clear 
and  the  reason  for  interference  cogent.  And 
in  deciding  whether,  in  the  given  case,  the 
object  for  which  the  taxes  are  assessed  falls 
upon  the  one  side  or  the  other  of  this  line, 
tney  must  be  governed  mainly  1^  the  course 
and  usage  of  the  government,  the  objects  for 
which  taxes  have  been  customarily  and  by 
long  course  of  legislation  levied,  what  ob- 
jects or  purposes  have  been  considered  nec- 
essary to  the  support  and  for  the  proper  use 
of  the  government,  whether  state  or  munici- 

£al.  Whatever  lawfully  pertains  to  this  and 
I  sanctioned  by  time  and  the  acquiescence 
of  the  people  may  well  be  held  to  belonj^  to 
the  public  use,  and  proper  for  the  mainte- 
nance of  good  government,  though  this  may 
not  be  the  only  criterion  of  rightful  taxa- 
tion." 

That  the  regulation  of  the  sale  of  intoxi- 
cating liquors  is  within  the  police  power  of 
the  »ate  is  established,  if  not  literally  1^ 
all  the  eases  where  the  subject  has  been  con- 
sidered, certainly  an  overwhelming  array 
of  authority. 

In  Trageaer  v.  Gray  (Md.)  9  L.  Vi.  A. 
780,  it  is  held  that  "  The  legislature  may 
prohibit  or  restrict  the  sale  of  spirituous 
liquors  in  any  manner  which  its  discretion 
may  dictate.  No  one  can  claim  as  a  right 
any  power  whatever  to  sdl  such  liquora 
If  he  sells  at  all,  it  must  be  on  such  terms 
as  the  lenslature  sees  fit  to  impose.  .  .  . 
The  validity  of  an  exercise  by  a  state  of 
its  police  power  in  regulating  the  sale  of 
spirituous  liquors  does  not  in  the  least  de- 
gree depend  on  any  question  as  to  the  pres- 
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enco  or  absence  of  discrimination  for  or- 
egainst  particular  persons  or  classes  of  per- 
sons, ^e  l^slature  may  lawfully  grant 
the  right  to  bmI  to  a  certain  class  or  Glasses 
of  persons  and  witJihold  it  from  all  others."' 
In  the  notea  to  that  case,  decisions  from 
many  states  are  collated,  which  are  to  the 
same  effect;  among  them  Bartemeyer  v. 
lovya,  18  Wall.  129,  21  L.  ed.  929,  which- 
holds  that  "the  usual  and  ordinary  legisla- 
tion of  the  states,  regulating  or  prohibit- 
ing the  sale  of  intoxicating  liquors,  raises 
no  question  under  the  Constitution  of  the- 
United  States.  .  .  .  The  right  to  sell 
intoxicating  liquors  is  not  one  of  the  privi- 
leges and  immunities  of  citizens  of  the 
United  States,  which  by  that  amendment 
[the  14th  Amendment  to  the  United  States 
Constitution]  the  state  were  forbidden  to 
abridge." 

In  Kidd  v.  Pearson,  128  U.  S.  1,  S2  L.  ed. 
346,  9  Sup.  Ct.  Rep.  6,  it  was  held  that  "a 
state  has  the  right  to  prohibit  or  restrict 
the  manufacture  of  intoxicating  liquors 
within  her  limits;  to  prohibit  all  sale  and 
traOlc  in  them  in  said  state;  to  inflict  pen- 
alties for  such  manufacture  and  sale;  and 
to  provide  reflations  for  the  abatement  as 
a  common  nuisance  of  the  property  used  for 
such  forbidd«l  purposes.  Whether  a  state, 
in  the  exercise  of  its  undisputed  power  of 
local  administration,  can  enact  a  statute 
prohibiting  within  its  limits  the  manufac- 
ture of  intoxicating  liquors  except  for  cer- 
tain purposes,  is  not  any  longer  an  open 
question  oefore  this  court." 

In  Mugler  v.  Kanaaa,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273,  it  was  held; 
"Legislation  b^  a  state  prohilnting  the  man- 
ufacture withm  her  limits  of  intoxicating 
liquors,  to  be  there  sold  or  bartered  for  gen- 
eral use  aa  a  beverage,  does  not  necessarily 
infringe  any  right,  privilege,  or  immunity 
secured  by  the  Constitution  of  the  Unit^ 
States.  ...  It  belongs  to  that  [the  leg- 
islative] department  to  exert  what  are 
known  as  the  police  powers  of  the  state^  and 
to  determine,  primarily,  what  measures  are 
appropriate  or  needful  for  the  protection  of 
the  public  morals,  the  public  health,  or  the 
public  safety;"  subject  to  the  power  of  the 
court  to  adjui^  whether  any  particular 
law  is  an  invasion  of  rights  secured  b^  the- 
Constitution.  Government  does  not  inter- 
fere with,  nor  impair,  "  anyone's  constitu- 
tional rights  of  liberty  or  of  property,  when 
it  determines  that  the  manufacture  and  sale 
of  intoxicating  drink^,  for  general  or  indi- 
vidual use,  as  a  beverage,  are  or  may  become 
hurtful  to  society,  and  constitute,  therefore, 
a  business  in  which  no  one  may  lawfully 
engage." 

That  case,  indeed,  seems  to  have  reached 
the  limit  in  maintaining  the  police  power 
of  the  state  when  exercised  for  the  safety 
of  health  or  morals  of  the  community ;  and 
a  prohibition  upim  the  use  of  property  in 
the  manufacture,  sale,  or  barter  of  intoxi- 
cating liquors,  declared  by  the  legislature 
to  be  injurious  to  t^e  health,  morals,  and 
safety  of  the  community,  was  not  deemed  a 
taking  or  appropriation  for  the  public  use,. 
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nor  could  the  state  be  stayed  from  provid- 
ing for  "  the  discontinuance  of  any  manufac- 
ture or  traffic  which  is  injurious  to  the  pub- 
lie  morals,  any  inddratal  inoonvenwDce 
which  individuals  or  corporations  may  suf- 
fer." 

Two  cases  growing  out  of  the  receivability 
-of  coupons  for  taxes,  which  at  one  period  bo 
pravely  interested  the  people  of  this  state, 
illustrate  the  limitation  upon  the  legisla- 
ture, when  acting  under  the  power  to  levy 
taxes  in  order  to  raise  revenue,  and  prac- 
tically the  unlimited  power  of  the  legi^- 
ture  in  the  exercise  of  its  police  power  for 
Uie  protection  of  the  health,  ■afety,  and 
morals  of  the  community. 

In  Itoyall  v.  Virginia,  116  U.  S.  fi72,  29 
L.  ed.  735,  6  Sup.  Ct.  Rep.  610,  tne  constitu- 
tionality of  an  act  which  required  lawyers 
to  pay  the  license  taxes  assessed  upon  them 
in  money,  and  not  in  coupons,  was  held  to 
be  TOid,  because  in  violation  d  the  contract 
-of  the  state  to  receive  coupons  in  payment 
-of  all  "taxes,  debts,  dues,  and  demands  due 
the  state." 

In  Hucleaa  v.  Childrey,  135  U.  S.  662,  34 
L.  ed.  304,  10  Sup.  Ct.  Rep.  972,  the  Virginia 
statute  which  required  a  license  for  the  sale 
■of  intoxicating  liquors  to  be  paid  in  mon^, 
and  not  in  eoupcma,  was  held  to  be  constitu- 
tional. 

In  Boyall  v.  Virginia  the  license  was  im- 
posed, not  for  the  purpose  of  regulating  the 
privilege  or  occupation  of  practising  of  law, 
but  in  order  to  raise  revenue.  In  Hucleas 
V.  Childrey  the  object  was  held  to  be  the 
r^ilation  of  the  sale  of  intoxicating  liquors, 
and  the  requirement  that  the  license  imposed 
should  be  paid  in  money,  and  not  in  coupons, 
was  maintained  upon  the  ground  that  the 
■object  in  view  was  the  regulation  of  the 
traOlc  in  liquor,  and  came  within  the  police 
power  of  the  state. 

In  conduding  the  opinion  in  HuoUss  v. 
Childrey.  135  U.  S.  712,  34  L.  ed.  319,  10 
Sup.  Ct.  Rep.  972,  it  is  said :  It  is  conceded 
^'that  the  state  might,  in  her  discretion,  ab- 
solutely abolish  the  sale  of  spirituous  li- 
quors, or  prescribe  on  what  terms  they  shall 
he  sold.  In  this  view,  there  does  not  seem 
to  be  any  violation  of  the  obligation  of  the 
state  in  requiring  the  tax  which  is  imposed 
to  be  paid  in  any  manner  whatever — in  gold, 
in  silver,  in  bank  notes,  or  in  diamonds. 
The  manner  of  payment  is  part  of  the  con- 
dition of  the  license  intended  as  a  regulation 
of  the  traffic.  It  woald  be  very  different  if 
the  business  sought  to  be  followed  was  one 
of  the  ordinary  pursuits  of  life,  in  which  all 
persons  are  entitled  to  engage.  License 
taxes  imposed  upon  such  pursuits  and  pro- 
fessions are  imposed  purely  for  the  purpose 
of  revenue,  and  not  for  the  purpose  of  regu- 
lating the  traffic  or  the  pursuit." 

Enough  has  been  said  to  show  that,  in 
dealing  with  the  sale  of  intoxicating  liquors, 
the  legislature  is  fulfilling  a  public  duty; 
that  it  is  striving  to  promote  the  health, 
safety,  and  morals  of  tne  community,  and 
that  it  is  in  the  exercise,  not  of  its  taxing, 
but  of  its  police,  power.  If  the  power  exists 
«1  L.  R.  A. 


in  the  legislature,  it  is  not  for  us  to  ques- 
tion the  manner  of  its  exercise. 

It  is  true  that  it  is  not  always  ncecBoary, 
in  Oder  to  declare  an  act  unconstitutional, 
to  point  out  the  precise  limitation  which  it 
violates  if  it  be  repugnant  to  the  spirit  of 
the  Constitution  or  of  the  institutions  which 
the  Constitution  creates. 

As  was  said  by  Justice  Miller  in  Citisen^ 
Sav.  de  L.  A890.  V.  Topeka,  20  Wall.  663,  22 
L.  ed.  461:  "The  theory  of  our  govern- 
ments, state  and  nationalf  is  opposed  to  the 
deposit  ot  unlimited  power  ai^where.  The 
executive,  the  legislative,  and  the  judicial 
brunches  of  these  governments  are  all  of  lim- 
ited and  defined  powers.  There  are  limita- 
tions on  such  power  which  grow  out  of  the 
essential  nature  of  all  free  governments, — 
implied  reservations  of  individual  rights, 
without  which  the  social  compact  could  not 
exist,  and  which  are  reapected  by  all  gov- 
ernments entitled  to  the  name.  No  court, 
for  instance,  would  hestiate  to  declare  void 
a  statute  which  enacted  that  A  and  B,  who 
were  husband  and  wife  to  each  other,  should 
be  so  no  longer,  but  that  A  should  thereafter 
be  the  husband  of  C  and  B  the  wife  of  D; 
or  which  should  enact  that  the  homestead 
now  owned  by  A  should  be  no  longer  his,  but 
should  henceforth  be  the  proper^  <rf  B.** 

The  illustrations  here  given  are  extreme, 
and  it  is  wholly  improbable  that  such  cases 
will  arise.  It  is,  indeed,  possible  that  we 
might  be  driven  to  invoke  the  maxim  that 
the  safety  of  the  Republic  is  the  supreme 
law  in  order  to  protect  society  from  the  ex- 
ercise of  governmental  power  not  directly 
within  the  limitations  of  the  Constitution, 
but  such  a  contingency  is  remote  and  im- 
probable. As  a  rule  of  action  the  power  and 
duty  of  the  courts  is  sufficiently  deAned  in 
the  case  of  Prison  Asso.  v.  Aahhy,  93  Va. 
670,  25  8.  K  893,  where  it  ia  said:  "The 
courts  have  nothing  to  do  with  the  question 
whether  or  not  the  legislation  contained  in 
its  provisions  is  wise  and  proper.  The  only 
question  they  have  to  deal  with  is  one  of 
power.  The  l^slature  of  the  state  has 
plenary  legislative  power,  except  where  it  ia 
restricted  by  the  Constitution  of  the  state, 
or  of  the  United  States.  If  the  statute,  va- 
lidity of  which  is  attacked,  is  not  in  conflict 
with  the  state  or  Federal  Constitutioti,  the 
courts  have  no  power  to  declare  it  invalid, 
however  well  satisfied  they  may  be  that  it  is 
unwise  or  vicious  legislation." 

The  cases  which  we  have  reviewed  abow 
the  practically  unlimited  ccmtrol  which  th» 
legislature  may  exercise  with  respect  to  the 
sale  of  intoxicating  liquor.  The  usual  mode 
in  which  the  legislature  has  hitherto  sought 
to  regulate  it  has  been  by  the  imposition  of 
a  license  tax,  which,  while  operating  in  some 
decree  to  control  the  traffic,  has  had  the 
incidental  effect  of  bringing  money  into  the 
treasury.  The  legi^ture,  however^  being 
in  the  exercise  of  a  public  duty  when  deal- 
ing with  the  subject,  may,  in  its  choice  of 
means,  deem  it  wise  to  expend  money  upon 
its  control  or  suppression,  rather  than  to 
make  it  a  source  of  revenue. 

Tht!  dispensary  law  is  a  recent  innovation. 
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It  may  yet  be  considered  as  in  its  experi- 
mental stage.  It  may  result  in  proSt  or  loss 
according  as  it  is  discreetly  or  unwisely  en- 
forced. But  with  that  the  court  has  noth- 
ing to  do.  The  end  being  legitimate,  the 
l^tslature  is  left  to  choose  the  means. 

The  act  under  GonBideration  does  not  re- 
quire the  town  of  Farmville  to  expend  its 
money  or  to  contract  a  debt.  It  po-mits  it 
to  make  an  experiment  in  reflating  the 
sale  of  intoxicating  liquors  which  may  re- 
sult in  a  profit  or  loss,  in  the  increase  of 
the  revenue,  or  in  the  imposition  of  a  tax. 
-Should  the  latter  alternative  become  neces- 
-sary,  whatever  tax  is  imposed  must  be  in 
-accordance  wit^  the  Consutution  and  law^ 
but  a  discuaaion  of  those  details  may  with 
propriefy  be  waived  until  the  necessity  for 
'their  consideration  shall  arise.  For  the 
present,  we  deem  it  sufScient  to  say  that  the 
■council  of  the  town  of  Farmville  is  here  as 
an  appellant,  asking  this  court  to  reverse 
"the  decree  by  which  it  was  enjoined  from  en- 
forcing tile  law.  Whether  the  l^slaiure 
«ui  require  a  municipality  against  its  will 
"to  incur  a  debt  or  to  expend  money  already 
in  its  treasury  is  a  question  not  presented  to 
lis  upon  this  record.  The  town  of  Farm- 
Tille  seeks  to  be  permitted  to  establish  a  dis- 
pensary, in  the  hope  that  it  may  therelr^  so 
regulate  the  sale  and  use  of  ardent  spirits  in 
"that  community  as  to  promote  the  health, 
safely,  and  morals  of  its  people. 

Similar  laws  have  been  enacted  in  other 
states  and  passed  upon  1^  the  courts.  In 
Ptate  em  rel.  Oeorge  v.  Aiken,  42  8.  C.  222, 
-26  L.  R.  A.  345,  20  S.  E.  221,  it  was  claimed 
tiiat  the  act  violated  the  Constitution  of 
South  Carolina  in  numerous  respects,  most 
■of  which  are  of  merely  local  interest,  but 
the  court  held,  amon^  other  things,  that  the 
■act  was  not  "unconstitutional  beniuse  it  em- 
powers the  state  to  engage  in  trafllc  in  li- 
■^uors,  as  such  traffic  by  the  state  ia  a  mere 
-incident  of  the  regulation  of  the  sale,  and 
not  the  object  of  it." 

In  Plumb  V.  Christie,  103  Ga.  686,  42  L. 
K.  A.  181,  30  S.  E.  769,  it  was  held  that  "the 
general  assembly  of  this  state,  by  virtue  of 
its  police  powen,  has  the  authority  to  regu- 
late and  control  the  sale  of  all  intoxicating 
liquors,  and  can  establish  dispensaries  for 
an  oxdusive  sale  of  such  liquors  nnder  the 
management  of  agents  or  officiate  created  for 
■this  purpose." 

We  conclude,  therefore,  that  it  is  within 
the  province  of  the  legislature  to  pass  laws 
for  the  promotion  of  uie  safety,  health,  and 
morals  of  the  people;  that  the  r^ulation 
and  control  of  the  traffic  in  ardent  spirits  is 
within  the  discretion  of  the  legislature  un- 
der the  police  power  of  the  state;  that  it 
■constitutes  a  public  object,  use,  or  purpose 
in  tlie  promotion  of  which  public  money  may 
"be  lawfully  expended ;  and  that,  while  it  is 
unnecessary  to  decide  whether  or  not  it  may 
require,  it  is  plain  that  the  legislature  may 
permit,  the  town  of  Farmville  to  establish  a 
■dispensaiy,  though  in  doing  bo  it  may  ren- 
■der  necessary  the  expenditure  of  money,  and 
ultimately  uie  imposition  of  a  tax ;  and  u- 
nally,  that  the  act  in  question  in  not  repuir- 
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nant  to  the  letter  or  the  spirit  of  the  Con- 
stitution in  force  when  it  was  passed. 

We  are  of  opinion  that  the  act  establish- 
ing a  dispensary  in  the  town  of  Farmville  is 
constitutional,  and  that  the  decree  of  ih0 
VirouH  Court  ntvat  be  reversed. 


FALLSBURG  POWER  &  MANUFACTUR- 
ING COMPANY,  Plff.  in  Err., 

V, 

John  D.  ALEXANDER  at  tO, 

(  Va  ) 

A  eorpoF&tlon  1m  (or  a  private,  and  not 
for  a  public,  purpose,  and  Im,  there- 
fore, pot  entitled  to  exerelse  tb« 
rlBltt  of  emtnont  domala*  which  la  aur 
thorlud  to  develop  and  ose  t&e  water  power 
ot  a  river  and  generate  electric,  or  other  pow- 
er, light,  or  heat,  and  utilize,  transmit,  and 
distribute  It  for  Its  own  use,  or  the  use  of 
other  Individuals  or  corporations,  and  the 
mere  fact  that  Its  charter  rec<^lseB  tt  as  an 
"Internal  Improvement  company"  ts  imma- 
terUI. 

<Janaar7  U,  IMS.) 

ERROR  to  the  Circuit  Court  for  Albe- 
marle County  to  review  a  judgment  in 
favor  of  defendants  in  a  proceeding  to  con- 
demn proper^  far  the  generation  of  power. 

Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  W.  AUen  and  Daalel  Har- 
mon,  for  plaintiff  in  error: 

In  determining  whether  a  statute  is  con- 
stitutional it  is  the  duly  of  the  court  to  give 
such  construction  to  il^  if  possible,  as  wiU 
uphold  the  act. 

Wellington,  Petitioner,  10  Pick.  87,  80 
Am.  Dec.  634. 

Where  the  l^slature  declares  a  particu- 
lar use  to  be  a  public  use  the  presumption 
is  in  favor  of  its  declaration,  and  the  courts 
will  not  interfere  therewith  unless  the  use 
be  clearly  and  manifestly  of  a  private  char- 
acter. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1070; 
Mills,  Em.  Uom.  S  10,  p.  93. 

Electric  light  companies  are  generally  rec- 
ognized as  quasi-public  corporations,  sub- 
ject to  the  control  of  the  legislature,  and 
capable  of  being  vested  with  the  power  oif 
eminent  domain. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  869; 
Bcekman  v.  Saratoga  <£  8.  R.  Co.  3  Paige, 
45,  22  Am.  Dec.  679;  Johnston's  Appeal 
(Pa.)  6  Cent.  Rep.  664,  7  Ati.  167;  Edison 
United  Mfg.  Go.  v.  Fartnington  Electric 
lAght  &  P.  Co.  82  Me.  464,  19  Atl.  859; 
Griffin  v.  Goldaboro  Water  Co.  122  N.  C, 
206,  41  L.  R.  A.  240,  30  S.  E.  319 ;  Flecker 
V.  Rhodes,  30  Gratt.  798;  Alexandria  d  F. 
R.  Co.  V.  Alexandria  d  W.  R.  Co,  75  Va.  780, 

NoTB. — Aa  to  what  la  a  public  purpose  for 
which  the  water  power  of  a  stream  may  be  ap- 
prc^rlated  by  eminent  domain,  see  also.  In  this 
series.  Re  Barre  Water  Co.  <Vt.)  9  L.  R.  A.  18B, 
and  Avery  v.  Tennsnt  Electric  Co.  (Tt.)  S9  L. 
R.  A.  817. 
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40  Am.  Bep.  743;  Tait  t.  Omtral  Lunatic 
Aayhim,  84  Va.  271,  4  S.  E.  697. 

The  expediency,  or  public  necessity,  of  ex- 
ercising the  power  in  the  particular  case  is 
a  question  to  be  determined  solely  the 
legislature. 

PUcker  V.  Rhodes,  30  Gratt.  798;  Olm- 
Head  T.  Camp,  38  Conn.  632,  80  Am.  Dec 
221;  Fle^her  v.  Peck,  6  Craneh,  128,  3  L. 
ed.  178;  CharMteaville  v.  MauTy,  96  Va. 
386,  31  S.  £.  020;  Lewis,  Em.  Dom.  {  286. 

'tha  corporation  it  vested  with  all  the 
rights,  powers,  and  privities  of  an  internal 
improvement  company,  and  charged  with  the 
execution  of  a  work  of  extensive  develop- 
ment and  improvement  of  the  natural  re- 
Bources  of  the  country.  8uoh  omipany 
vould  won,  clearly,  to  come  within  the  pro- 
visions governing  the  construction  of  inter- 
nal improvements. 

Btatc  ea  rel.  Atty.  Qen.  v.  Cincinnati 
Gaslight  &  Coke  Co.  18  Ohio  St.  262;  Tro- 
ver V.  Merrick  County,  14  Neb.  327,  45  Am. 
Rep.  Ill,  15  N.  W.  690;  Blair  v.  Cuming 
County,  111  U.  S.  363,  26  L.  ed.  457,  4  Sup. 
Ct.  Rep.  449. 

niifl  company  is  one  of  the  eUas  which  is 
subject  to  governmental  control  in  its  deal- 
ings with  the  public,  and  it  can  be  compelled 
to  serve  all  alike,  subject  only  to  such  uni- 
form and  reasonable  regulations  as  it  may 
properly  prescribe. 

Munn  v.  Illinoia,  04  U.  S.  113,  24  L.  ed. 
77;  Budd  v.  Hew  York,  143  U.  S.  638,  36 
L.  ed.  253,  4  Inters.  Ctmi.  Rep.  46,  12  Sup. 
Ct.  Rep.  468;  Brass  v.  Vwth  Dakota,  153 
U.  8.  391,  38  L.  ed.  757,  4  Inters.  Com.  Rep. 
670,  14  Sup.  Ct.  Rep.  857 ;  Winchester  d  L. 
Tump.  Road  Co.  v.  Croxton,  33  L.  R.  A.  177, 
ftote,  98  Ky.  739,  34  S.  W.  618;  Haugen  v. 
Albina  Light  d  Water  Co.  21  Or.  411,  14 
L.  R.  A.  424,  28  Pac.  244;  State  ex  rel. 
Wood  V.  Consumer*'  Oas  Trust  Co.  157  Ind. 
346,  S6  L.  R.  A.  245,  61  If.  E.  674;  Lattrel 
Fork  A  S.  H.  B.  Co.  v.  West  Virginia 
Transp.  Co.  26  W.  Va.  324 ;  Stone  v.  Illinois 
C.  R.  Co.  116  U.  S.  347,  29  L.  ed.  650,  6  Sup. 
Ct.  Rep.  348 ;  Qeorgia  R.  d  Bkg.  Co.  v. 
tSmith,  128  U.  S.  174,  32  L.  ed.  377,  9  Slip. 
Ct.  Rep.  47 ;  State  em  reL  Atty.  Oen.  v.  Co- 
himbus  Gaslight  d  Coke  Co.  34  Ohio  St.  672, 
32  Am.  Rep.  390. 

Mr.  Joan  B.  Moon,  for  defendants  in 
error: 

Eminent  dtunain  is  a  power  to  be  exer- 
cised with  caution. 

1  Bl.  Com.  139;  Fletcher  v.  Peck,  6 
Cranch,  87,  3  L.  ed.  162. 

The  le^slature  of  a  state  may  determine 
when  private  property  may  be  taken  for 
public  uses;  but,  if  they  should  take  it  for 
purposes  not  of  a  public  nature,  under  the 

£retext  that  it  was  for  a  public  use,  it  would 
s  a  Rrosa  abuse  of  their  discretion,  and 
would  be  unconstitutional  and  void. 

2  Kent,  Com.  340;  Cole  v.  La  Orange,  113 
U.  S.  7.  28  L.  ed.  898,  6  Sup.  Ct.  Rep.  416; 
Barding  v.  Goodlett,  3  Yerg.  41,  24  Am.  Dec. 
540;  Tyler  v.  Bcacher.  44  Vt.  648,  8  Am. 
Rep.  400;  Re  ?iiagara  Falls  d  W.  R.  Co.  108 
N.  Y.  375,  15  N.  E.  429;  Re  Eureka  Basin 
Warehouse  d  31  fg.  Co.  96  N.  Y.  42;  Valley 
61  L.  R.  A. 


City  Salt  Co.  v.  Brovm,  7  W.  Va.  191 ;  Var- 
ner  v.  Martin,  21  W.  Va.  534;  Ryerson  v. 
Broum,  SS  Mich.  333,  24  Am.  Rep.  668; 
Portage  Twp.  Bd.  of  Bealth  v.  Van  Hoeseny. 
87  Mich.  633,  14  L.  R.  A.  114,  49  N.  W.  894;. 
Pittsburg,  W,  d  E.  R.  Co.  v.  Kenwood  Iron 
Works,  31  W.  Va.  710,  2  L.  R.  A.  680,  8  S. 
E.  463;  Kyle  t.  Tewat  d  N.  O.  B.  Co.  (Tex. 
App.)  4  L.  R.  A.  276;  Re  Bkoda  laUuid  Sub- 
urban R.  Co.  22  R.  I.  467,  52  L.  R.  A.  879, 
48  Atl.  601;  Onrbutt  Lumber  Co.  v.  Georgia 
&  .1.  R.  Co.  Ill  Ga.  714,  36  S.  R  942;  Apen 
Transp.  Co.  v.  Oarbade,  32  Or.  582,  62  Pac. 
573,  64  Pac.  367,  882;  Chicago,  B.  d  Q.  R. 
Co.  V.  State,  50  Neb.  399,  69  N.  W.  955; 
Cool^,  Const.  Lim.  654;  Mills,  Em.  Dom.  |: 
16,  p.  102;  RandoliA,  Em.  Dom.  8  55,  p. 
52;  1  Lewis.  Em.  Dom.  2d  ed.  |{  167,  158;. 
Charlottesville  v.  Maury,  06  Va.  386,  31  S. 
K.  520. 

No  state  shall  dei»ive  any  person  of  life, 
liberty,  or  projwrty  without  due  process  of 

law. 

U.  S.  Const.  14th  Amend.;  Cole  v.  La 
Grange,  113  U.  S.  1,  28  L.  ed.  896.  5  Sup. 
Ct.  Rep.  416;  Uinowri  P.  B.  Co.  v.  Jiebrag- 
ka,  164  U.  8.  403.  41  L.  ed.  480,  17  Sup.  Ct. 
Rep.  130. 

Oardwell.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  Albemarle  county  afiBrm- 
ing  a  judgment  of  the  county  court  of  tiiat 
county  dismissing  a  prooeeding  instituted  1^ 
plaintilT  in  error  to  condemn  certain  lands 
of  the  defendants  in  error,  alle^jed  to  be- 
needed  for  the  purposes  of  the  corporation- 
as  an  internal  improvement  company. 

Among  the  many  and  comprehensive  pow- 
ers and  privileges  intended  to  be  conferred 
by  the  act  of  the  general  assetaibly  entitled 
"An  Act  to  Incorporate  the  Fallsburg  Power 
and  Manufacturing  Company"  (Acts  1809— 
1900,  p.  418)  are  the  following: 

'*To  erect,  maintain,  and  operate  its  plant- 
er plants,  acquire,  own,  develop,  maintain, 
operate,  and  use  watts'  power  on  the  James, 
river,  and  for  this  purpose  it  may  erect  and 
maintain  a  dam  across  said  river  from  a 
point  in  Albemarle  county  to  the  Bucking- 
ham side ;  and  to  construct  canals  and  oth- 
er hydraulic  and  auxiliary  steam  works  and. 
manufacture  and  generate  water  power, 
electrical  or  other  power,  light,  or  beat,  and 
utilize  and  transmit  and  distribute  such 
power,  light,  or  heat  to  any  place  or  places, 
for  its  own  use  or  for  the  use  of  other  indi- 
viduals or  corporations;  and  may  construct, 
own,  maintain,  and  operate  telephone  linea- 
between  any  or  all  of  its  worlu  or  plants. 
And  for  the  purpose  of  constructing  ita  dam, 
canals,  and  plants  and  machinery  necessary 
to  develop  and  generate  power,  light,  or  heat, 
and  such  pipe  or  wire  linea  as  may  be  nece»> 
sary  to  utilize  or  deliver  the  same,  and  for 
the  construction  of  a  railroad  or  railroads 
and  telephone  lines,  said  company  is  given 
the  power  of  eminent  domain  with  all  the 
rights,  powers,  and  privileges  given  to  in- 
ternal improvement  companies  by  the  laws- 
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of  this  state,  exoept  in  so  far  as  such  laws 
might  be  modified,  etc 

Being  unable  to  "agree  on  the  terms  of 
purchase  with  those  entitled  to  lands  wanted 
for  the  purposes  of  such  company"  (Code,  S 
1074),  plaintiff  in  error,  under  its  supposed 
powers  as  an  internal  improvement  com- 
pany, gave  to  defendants  in  error  notice  that 
it  would  proceed  in  the  county  court  <rf  Albe- 
marle for  the  condemnation  of  their  lands 
and  water  rights  in  the  James  river,  or  such 
of  them  as  were  needed  for  the  coj^any,  un- 
der fS  1075-1079  of  the  Code.  The  notice 
sets  forth  that  the  appointment  of  commis- 
sioners will  be  asked,  "who  shall  ascertain 
and  report  what  will  be  a  just  compensation 
for  so  much  of  your  land,  and  so  much  of 
water  right  in  the  James  river  situated  in 
the  said  county  of  Albemarle,  Virginia,  and 
described  as  follows:  That  tract  of  land 
conveyed  to  you  by  Mrs.  EHz.  lUves,  ^ng 
on  the  south  side  of  Ballinger's  cre^,  near 
Warren,  and  having  a  front  on  James  river, 
being  the  same  tract  of  land  upon  which 
you  now  reside,  as  well  as  for  damages  to 
the  residue  of  your  said  tract  beyond  the 
peculiar  benefits  to  be  derived  in  respect  to 
such  residue  from  the  work  to  be  construct- 
ed,** 

Upon  the  return  of  this  motion,  the  de- 
fendants in  error  moved  to  quash  it  on  three 
grounds,  two  of  which  were  sustained,  one 
of  them  being  that  the  proceeding  is  an  at- 
tempt to  take  private  property  for  private 
use.  While,  as  we  have  stated,  the  charter 
of  plaintiff  in  error  confers  upon  it  very  ex- 
teneive  powers  and  privil^^  this  proceed- 
ing is  finder  that  portion  of  the  charter 
quoted  which  authorues  it  to  acquire  by  con- 
demnation the  lands  of  defendants  in  error 
and  so  much  of  their  water  rights  in  the 
James  river  as  may  be  needed  for  tbe  pur- 
poses of  the  company.  In  other  words,  the 
purpose  is  to  acquire  by  condemnation  so 
much  of  the  lands  and  water  rights  of  de- 
fendants in  error  as  nay  be  needed  the 
company  to  enable  it  to  locate  and  establish 
its  plant  or  plants  for  the  "manufacture  and 
generation  of  water  power,  electrical  power, 
or  other  power,  light,  or  heat,  to  be  utilized, 
transmitted,  and  distributed  to  any  place  or 
places  for  the  company's  use,  or  for  the  use 
of  other  individuals  or  corporations." 

.The  case  has  been  ably  argued  for  both 
plaintiff  in  error  and  defendants  in  error, 
though  the  discussion  has  taken  a  veiy  much 
wider  range  than  is  necessary  to  a  decision 
of  the  case,  and  it  is  conceded  b^  counsel 
for  the  former  that  the  sole  question  at  is- 
sue is  whether  the  power  granted  to  plain- 
tiff in  error  by  the  legislature  is  forbidden 
by  the  limitations  of  the  Constitution  ;  that, 
if  the  legislature  has  transcended  its  pow- 
ers, it  cannot  matter  whether  it  bas  done  so 
in  violation  of  the  Federal  or  state  Constitu- 
tion; its  act  in  eltiier  case  is  void,  the  pro- 
hibition in  eitlier  case  being  based  upon  the 
assumption  that  the  charter  authorizes  the 
taking  of  private  property  for  private,  and 
not  public,  purposes. 

Neither  in  our  Constitution  nor  in  the 
Constitutions  of  other  states  of  the  Union  is 
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there  any  express  provision  forbidding  the 
l^islature  to  pass  laws  whereby  the  pri- 
vate property  of  one  citizen  may  be  taken 
and  transferred  to  another  for  his  private 
use.  As  has  been  well  said  by  Green,  J.,  in 
Vomer  v.  Martin,  21  W.  Va.  648:  "It  was 
doubtless  r^rarded  as  unnecessary  to  insert 
such  a  provision  in  the  Constitution  or  Bill 
of  Bights,  as  the  exercise  of  such  an  arU- 
trary  power  of  transferring  1^  legislation 
the  property  of  one  person  to  another  with- 
out nls  consent  was  contrary  to  the  funda- 
mental principles  of  every  republican  gov- 
ernment; and  in  a  republican  government 
neither  the  legislative,  executive,  nor  judi- 
cial department  can  possess  unlimited  pow- 
er." In  that  case  it  is  further  said  that 
there  is  an  entire  concurrence  of  all  the  au- 
thorities in  the  proposition  that  private 
property  cannot  lie  taken  for  private  use, 
either  with  or  without  compensation. 

In  approaching  the  question  presented,  we 
rec<^fze  the  well-established  rule  that 
every  presumption  is  in  favor  of  the  right  of 
plaintiff  in  error  to  exercise  the  powers  dis- 
tinctly granted  in  its  charter,  and  that  the 
right  will  not  be  abridged  unless  the  legisla- 
ture has  clearly  transcended  its  constitu- 
tional authority.  In  other  words,  unless 
the  grant  of  the  right  of  eminent  domain  is 
nqjt  clearly  in  violation  of  the  constitutional 
inhibition,  the  act  will  be  upheld;  and  it  is 
also  true,  courts  go  no  further  in  determin- 
ing the  constitutionality  of  an  act  of  the  leg- 
islature than  is  necessary  to  a  decision  of 
the  particular  question  at  issue.  Therefore 
the  only  question  there  is  to  be  here  consid- 
ered is  whether  it  is  within  the  constitu- 
tional authority  of  the  legislature  to  confer 
upon  an  individual  or  corporation  the  right 
of  eminent  domain  to  acquire  a  site  or  loca- 
tion for  a  plant  to  manufacture  or  generate 
water  power,  electrical  power,  or  other  pow- 
er, light,  or  heat,  and  utilize,  transmit,  and 
distribute  such  power,  light,  or  heat  to  any 
place  or  places  for  the  individual  or  corpora- 
tion's "own  use,  or  for  tbe  use  of  other  indi- 
viduals or  corporations." 

Section  14,  art.  5,  of  our  stete  Constitu- 
tion, in  force  when  this  proceeding  was  be- 
gun, provides  that  no  law  shall  be  passed  by 
the  legislature  "whereby  private  property 
shall  oe  taken  for  public  uses  without  just 
compensation." 

Whenever  the  public  use  of  property  re- 
quires it,  the  private  rights  of  property 
must  yield  to  this  paramount  right  of  sover- 
eign power  to  teke  it  for  the  public  use. 
When  so  taken,  it  is  the  character  of  the  use 
for  which  the  property  is  taken,  and  not  the 
means  or  agencies  by  which  it  is  teken^ 
which  determines  the  question  whether  it  is 
legally  taken  under  the  legitimate  exercise 
of  the  right  of  eminent  domain;  but  in  all 
cases  the  use  for  which  it  is  proposed  to 
take  private  property  in  the  exercise  of  this 
right  must  he  a  public  use,  or  for  a  public 
purpose,  and  this,  as  is  conceded,  is  a  ques- 
tion for  judicial  determination. 

Xo  attempt  has  been  made  by  the  courts 
or  law  writers  to  lay  down  a  general  rule 
for  determining  this  question,  and  it  would 
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be  impossible^  in  an  opinion  of  reasonable 
length,  to  review  all  the  cases  in  which 
courts  have  had  occaaion  to  hold  what  is, 
and  what  is  not,  a  public  use  of  propa*ty. 

Says  the  opinion  in  Scudder  v.  Trenton 
Delatoare  FalU  Co.  1  N.  J.  Tk^.  694,  23  Am. 
Dee.  766:  "The  great  principle  remains: 
There  must  be  a  public  use  or  benefit ;  that 
is  indispensable.  But  what  that  shall  con- 
sist of,  or  how  extensive  it  shall  be  to  au- 
thorize an  appropriation  of  private  proper- 
Ib  not  easily  reducible  to  general  rule. 
.  .  .  What  shall  be  considcnred  a  public 
use  or  benefit  may  depend  somewhat  on  the 
mtuation  and  wants  of  the  community  for 
the  time  being." 

The  cases  decided  by  this  court  having 
any  bearing  upon  the  question  are  collated 
in  the  opinion  in  Vomer  v.  Martin,  21  W. 
Va.  548,  but  th^  arose  out  of  acts  author- 
izing owners  of  mill  utes  to  condemn  lands 
for  the  erection  of  dams  to  supply  water  pow- 
er for  gristmills,  and  also  to  condemn  lands  to 
he  overfiowed  by  the  erection  of  such  mill 
dams.  The  right  to  condemn  lands  for  such 
purposes  was  clearly  recognized  in  those 
eases,  and,  although  the  statute  laws  of  Vir- 
ginia have  gone  beyond  authorizing  the  con- 
demnation of  lands  for  water  gristmills 
alone,  and  been  extended  so  as  to  include 
net  only  water  gristmills,  but  other  ptir- 
psses  useful  to  the  public,  there  has  been  no 
condemnation  of  lands  for  mills  or  manufac- 
tories of  any  sort  other  than  water  grist- 
mills, so  far  as  the  Virginia  Reports  show. 

In  Vamer  v.  Martin,  21  W.  Va.  548,  re- 
ferring to  that  class  of  cases  other  than 
those  in  which  the  general  public  have  the 
immediate  use  of  the  property  condemned 
without  charge,  as  in  cases  of  public  high- 
ways, where  the  property  condemned  is  un- 
der the  control  of  ptmlic  officers,  though  the 
gratuitous  use  of  it  is  enjoyed  by  the  public 
at  large,  etc.,  the  opinion  demonstrates  that, 
where  the  property  condemned  is  in  the  di- 
rect use  and  occupation  of  a  private  person 
or  of  a  private  corporation,  and  the  general 
public  has  only  an  indirect  and  qualified 
use  of  it,  or  perhaps  no  use  of  it  of  any  kind, 
but  aimply  derives  from  its  use  some  indi- 
rect advantage,  as  by  the  promotion  of  the 
general  prosperity  of  the  community,  te 
which  belong  railroads,  ferries,  gristmills, 
etc.,  in  order  that  a  person  or  corparation 
may  be  included  in  this  class,  and  have  leg- 
islative authority  to  condemn  lands,  it  must 
be  shown  that  he  or  they  are  possessed  of 
each  and  all  of  three  qualifications:  First. 
The  general  public  must  have  a  definite  and 
fixed  use  of  the  property  to  be  condemned; 
a  use  independent  of  the  will  of  the  private 
person  or  private  corporation  in  whom  the 
title  of  property  when  condemned  will  be 
Tested;  a  public  use,  which  cannot  be  de- 
feated such  private  owner,  but  which 
public  use  continues  to  be  guarded  and  con- 
trolled by  the  general  public  through  laws 

fiaased  by  the  legislature.  Second.  This  pub- 
ic use  must  be  clearly  a  needful  one  for  t^e 
public,  one  which  cannot  be  given  up  with- 
out obvious  general  lose  and  inconvenience. 
Third.  It  must  be  imposriUe,  or  yerj  diffi- 
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cult  at  least,  to  secure  the  same  public  usea 
and  purposes  otherwise  than  by  authoriz- 
ing the  condemnation  of  private  property. 

I1ie  opinion  further  says:  "Upon  the 
principles  we  have  laid  down  it  would  fol- 
low that  the  legislature  could  not  author- 
ize lands  to  be  condemned  for  the  erection 
of  dams,  or  for  the  overflowing  of  lands 
dams  erected  for  sawmills  or  manufactories 
generally,  because  they  obviously  want  the 
first  qualification  we  have  laid  down  as  nec- 
essary to  confer  this  power  on  the  legislar- 
ture.  The  general  public  have  no  general 
and  fixed  use  of  any  such  mills  and  manu- 
factories. They  have  no  use  of  them  which 
is  independent  of  the  will  of  the  owners  of 
such  mills  and  manufactories,  and  they  can 
be  defeated  in  any  sort  of  use  of  such  mills 
and  manufactories  at  the  pleasure  of  the 
owners  of  them." 

In  Flecker  v.  Rhodes,  30  Qratt.  798,  it 
is  said :  "Authority  given  to  an  individual 
for  the  construction  of  a  toll  bridge  across 
a  river  is  a  franchise  which  is  to  benefit  the 
individual  to  whom  it  is  granted,  else  he 
would  not  undertake  it;  but  it  is  granted 
t-o  the  individual  in  consideration  of  the  con- 
venience and  benefit  it  will  be  to  the  public. 
All  these  exercises  of  the  functions  of  sov- 
ereignty by  the  legislature  and  the  bestow- 
ment  of  franchises  upon  individuals  are  de- 
signed to  be  for  the  puUic  benefit." 

"  Undertakings  which  are  sought  to  be 
promoted  by  the  right  of  eminent  domain 
are  often  of  private  benefit.  The  judidal 
practice  in  such  cases  is  to  approve  the  un- 
dertaking if  it  is  capable  of  furthering  a 
public  use,  and  to  disregard  the  private  ben- 
efit as  a  mere  incident.  This  practice  is  cor- 
rect where  the  public  interest  clearly  domi- 
nates the  private  benefit;  as,  for  example, 
the  public  interest  in  railroad  transporta- 
tion dominates  the  private  benefit  from  tolls. 
Even  where  the  disproportion  between  pub- 
lic and  private  benefit  is  much  less  marked, 
the  courts  are  justified  in  sustaining  a  leg- 
islative act  by  singling  out  the  public  use." 
Kandotph,  Em.  Dom.  S  54.  But  this  learned 
author  says  in  i  55 :  "  In  placing  works 
of  partly  private  use,  it  is  esBentlal  that 
the  private  use  be  incidental,  and  not  ex- 
clusive. Thus,  where  a  company  were  au- 
thorized to  build  a  basin  and  reserve  a  parfc 
for  their  use,  the  act  was  declared  uncon- 
stitutional,"— citing  Re  Eureka  Baain  Ware- 
house d  Mfg.  Co.  96  N.  Y.  42.  The  opinion 
in  the  case  cited  says:  "  The  taking  of  pri- 
vate property  for  private  purposes  cannot 
be  authorized  even  1^  le^slative  acts,  and 
the  fact  that  the  use  to  which  the  property 
is  intended  to  be  put,  or  the  structure  in- 
tended- to  be  built  thereon  will  tend  inci- 
dentally to  benefit  the  public,  ...  is 
not  sufiicient  to  bring  the  case  within  the 
operation  of  the  right  of  eminent  domain  so 
long  as  the  structures  are  to  remain  under 
private  ownership  and  control,  and  no  right 
to  their  use  or  to  direct  their  management 
is  conferred  upon  the  public." 

In  Kycrson  v.  Broum,  35  Mich.  333,  84 
Am.  Rep.  564,  it  was  held,  under  the  laws 
of  Michigan,  which  imposed  no  public  duties 
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and  responsitnlities  upon  mills  and  their 
owners,  but  which  authorized  tiie  condemna- 
tion of  lands  for  the  purpose  of  the  estab- 
lishment of  mills,  that  ttie  act  authorising 
the  condemnation  of  lands  for  that  purpose 
was  void.  The  opinion  by  Cool^,  JT,  says: 
"It  is  manifest  that  in  such  a  case  the 
proprietor  [of  a  mill]  can  have  no  valid 
claim  to  the  interposition  of  the  law  to  com- 
pel his  neighbor  to  sell  a  business  site  to 
him,  any  more  than  could  the  manufacturer 
of  shoes  or  the  retailer  of  groceries.  In- 
deed, the  laert  two  named  would  have  far 
higher  claims,  for  thn  would  snbaem  ac- 
tual- needs,  while  the  former  would  at  most 
only  incidentally  benefit  the  localily  by  fur- 
nishing employment  and  adding  to  the  local 
trade.  There  is  nothing  in  the  present  leg- 
islation to  indicate  that  the  power  obtain^ 
under  it  is  to  be  employed  directly  for  the 
public  use.  Any  sort  of  manufacture  may 
be  set  up  under  it,  and  the  proprietor  is  not 
oliliffed  in  any  manner  to  carry  it  on  for 
the  benefit  of  the  loealitgr  or  of  the  state  at 
laige." 

In  a  more  recent  case  decided  by  the  same 
court,  in  1891  {Portage  Twp.  Bd.  of  Health 
V.  Van  Hoeaen,  87  Mich.  533,  14  L.  R.  A. 
114,  40  N.  W.  894),  it  was  said;  "To  jus- 
tify the  condemnation  of  lands  for  a  pri- 
vate  corporation,  not  only  must  the  pur- 
pose be  one  in  which  the  public  has  an  in- 
terest, but  the  state  must  have  a  voice  in 
the  manner  in  which  the  public  may  avail 
itself  of  that  use.  In  Oilvier  v.  Lime  Point, 
18  Cal.  220,  a  public  use  is  defined  to  be  a 
use  which  concerns  the  whole  community, 
aa  distinguidied  from  a  particular  indi- 
vidual. The  use  which  the  public  is  to  have 
of  such  property  must  be  fixed  and  definite. 
The  general  public  must  ba.ve  a  right  to  a 
certain  definite  use  of  the  private  property 
on  terms  and  for  charges  fixed  1^  law,  and 
the  owner  of  the  property  must  be  compelled 
by  law  to  permit  the  general  puUic  to  enjoy 
it.  It  will  not  suRice  that  the  general  pros- 
perity of  the  community  is  promoted  by  the 
taking  of  private  property  from  the  owner 
and  transferring  its  title  and  control  to  a 
cor|WrRtion,  to  be  used  by  such  corporation 
as  its  private  property,  uncontrolled  by  law 
aa  to  its  use.  In  other  words,  a  use  is  pri- 
vate so  long  as  the  land  is  to  remain  under 
private  ownership  and  control,  and  no  right 
to  its  use  or  to  direct  its  management  is 
conferred  upon  the  public." 

Bandolph,  'Em.  Dom.  8  6S,  lays  down  the 
broad  doctrine  that  manufacturing  com- 
panies cannot  condemn  land  for  tbeiT  pur- 
poses. 

Lewis,  Em.  Dom.  {  166,  in  discussing  the 
meaning  of  the  term  "  public  use,"  and,  re- 
ferring to  the  provision  usually  inserted  in 
state  constitutions  on  the  subject,  says: 
" '  Public  use '  means  the  same  as  '  use  by 
the  public,'  and  this,  it  seems  to  ua,  is  the 
construction  the  words  should  receive  in  the 
constitutional  provision  in  question.  The 
reasons  which  incline  us  to  this  view  are: 
First,  that  it  accords  with  the  primary  and 
more  commonly  understood  meaning  en  the 
words;  second,  it  accords  with  the  general 
«1  L.  R.  A. 


practice  in  r^ard  to  taldng  private  property 
for  public  use  in  vogue  when  the  phrase  was 
first  brought  into  use  in  the  earlier  eonsti' 
tutions;  third,  it  is  the  only  view  which 
gives  the  words  any  force  as  a  limitation,  or 
tenders  them  capable  of  any  definite  and 
practical  application."  In  a  note  to  this 
text  it  is  said:  "The  test  whether  a  use 
is  public  or  not  is  whether  a  public  trust 
is  imposed  upon  the  property;  whether  the 
public  has  a  legal  right  to  the  use,  which 
cannot  be  gainsaid  or  denied  or  withdrawn 
at  the  pleasure  of  the  owner," — citing 
Farmerg'  Market  Co,  t.  Philadelphia  A  &. 
TermVMl  Co.  10  Pa.  Co.  Ct  26,  and  a  num- 
ber of  other  authorities. 

"  Strictly  speaking,  private  property  can 
only  be  said  to  have  been  taJken  for  public 
uses  when  it  has  been  so  appropriated  that 
the  public  have  certain  and  well-defined 
righte  to  that  use  secured, — as,  the  right  to 
use  the  public  highway,  .  .  .  the  public 
ferry,  the  railroad,  and  the  lUra.  But  when 
it  is  so  appropriated  that  the  public  have 
no  ri^ht  to  its  use  secured,  it  is  difficult  to 
perceive  how  such  an  appropriation  can  be 
denominated  a  public  use."  Jordan  t. 
Woodward,  40  Me.  317. 

To  the  effect  that  the  power  of  eminent 
domain  to  condemn  a  site  for  a  manufactur- 
iiig  plant  or  for  a  railroad  track  to,  facili- 
tate such  a  budness  undertaking,  or  for  a 
plant  some  distance  from  its  line  to  gen- 
erate electricity  to  operate  an  electrical  rail- 
way, or  for  an  elevator  to  be  used  in  hid- 
ing, selling,  or  storing  grain,  cannot  be  con- 
ferred upon  individuals  or  a  corporation  in- 
corporated for  no  public  purpose  and 
charged  with  no  public  duties,  are  the  cases 
of  Oarbutt  Lumber  Co.  v.  Georgia  di  A.  R. 
Co.  Ill  Qa.  714.  36  S.  B.  B42;  Re  Rhode 
Inland  Bubwrban  R.  Co.  22  R.  I.  467.  62  L. 
R.  A.  879,  48  Atl.  691;  Chicago,  B.  ^  Q. 
B.  Co.  V.  State,  50  Neb.  399,  60  N.  W.  965; 
Missouri  P.  R.  Co.  v.  Nebraska,  164  U.  S. 
403,  41  L.  ed.  489,  17  Sup.  Ct.  Rep.  130. 
Id  those  cases  it  was  held  that  such  a  tak- 
ing of  private  property  would  be  for  a 
purely  private  purpose. 

In  his  work  on  Constitutional  IjmitationB 
(p.  664)  Judge  Cooley  says:  "The  public 
use  implies  a  possession,  occupation,  and  en- 
joyment of  tlie  land  the  public  at  lai^ 
or  1^  public  agencies;  and  a  due  protection 
to  tlie  rights  of  private  property  will  pre- 
clude the  government  from  seizing  it  in  the 
hands  of  the  owner,  and  turning  it  over  to 
another  on  vague  grounds  of  public  benefit 
to  spring  from  the  more  protltablfl  use  to 
which  the  latter  may  devote  it." 

In  the  view  that  we  take  of  the  case  at 
bar,  it  is  wholly  unnecessary  to  consider  the 
question  whether  or  not  the  proposed  tak- 
ing of  the  property  of  defendants  in  error 
is  in  violation  of  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  pro- 
viding that  private  property  cannot  be  taken 
for  any  purpose  without  due  process  of  law; 
since,  if  the  proposed  taking  is  for  a  pri- 
vate, and  not  a  public,  use,  it  is  clearly  in 
violation  of  our  state  Constitution. 

It  is  urged  upon  us  that,  although  the 
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cbarter  in  question  does  not  command  the 
performance  of  the  ctmpany's  public  dnties» 
einoe  it  is  " a  public-serviee  oorporation" 
the  right  of  public  cfuitrol  arises  from  the 
grant  of  the  frandiiBe  of  eminent  domain; 
and,  when  the  company  undertakes  to  de- 
Tote  its  property  and  its  products  to  tiie 
public  use,  it  becomes  subject  to  public  reg- 
ulations. This  proposition  is  unquestion- 
ably sound,  aud  «ist»ined  by  the  authorities 
cited,— Mwnn  T.  IlUnoig,  94  U.  8.  113,  24 
L.  ed.  77;  Budd  t.  New  York,  143  U.  S. 
638,  36  L.  ed.  2S3,  4  Inters.  Com.  Rep.  45, 
12  Sup.  Ct.  Rep.  468;  Brass  v.  North  Da- 
kota, 153  U.  S.  391,  38  L.  ed.  757,  4  Inters. 
C3om.  Rep.  670,  14  Sup.  Ct.  Rep.  857,— to 
which  many  others  might  be  added;  but, 
this  does  not  meet  the  difficulty  in  this  case. 
The  mere  recognition  of  the  corporation  in 
its  charter  as  an  "  internal  improvement 
company  "  does  not  make  it  so,  and  bring 
it  within  the  operation  of  the  general  laws 
of  the  state  governing  such  companies  and 
controlling  their  operations.  The  difficulty 
with  the  charter  is,  that  the  purpose  for 
which  the  property  is  authorized  to  be  taken 
by  the  right  of  eminent  domain  in  this  in- 
stance does  not  clearly  appear  to  be  for  a 
public  use  or  a  public  purpose.  On  the  con- 
trary, the  grounds  of  public  benefit  upon 
which  the  taking  is  proposed  are  vague,  and 
ttie  use  which  tne  pubfic  is  to  have  of  the 

groperty,  or  how  the  public  is  to  be  bene- 
ted  by  the  use  of  it  by  the  company,  is  by 
no  means  fixed  and  definite.  Not  only  is 
the  public  benefit  to  spring  from  the  use  to 
which  the  company  proposes  to  devote  the 
property  vague,  indefinite,  and  uncertain, 
but,  under  the  plain  language  of  the  char- 
ter, the  public  use  of  the  property,  or  any 
use  of  it  the  public,  may  be  gainsaid  or 
denied  or  withdrawn      the  company  at  its 


will,  since  it  is  authorized  to  use,  not  only 
a  part,  but  the  entire  product,  ot  the  worlc 
or  works  it  proposes  to  eetaUldi,  for  its  own 

use  or  benefit.  In  such  a  case  the  private 
benefit  too  clearly  dominates  the  public  in- 
terest to  find  constitutional  authority  for 
the  exercise  of  the  power  of  eminent  domain, 
and  is  the  equivalent  of  taking  of  private 
properly  for  a  private  use,  against  the  will 
of  the  ownw,  which  cannot  be  done  in  any 
case. 

The  difficulties  confronting  ^aintiff  in 
error  in  this  particular  cannot  be  obviated 
by  invoking  the  general  laws  of  the  state 
specifying  and  regulating  Uie  public  duties 
and  obligations  of  internal  improvement 
companies.  These  statutes,  contained  in 
chapter  51  of  the  Code,  impose  no  duty  upmi 
such  a  company  that  can  be  made  to  apply 
to  this  corporation  in  its  manufacturing  op- 
erations, to  say  notiiing  of  the  other  uses 
to  which  it  may,  under  its  charter,  put  fhe 
land  and  water  rights  sou^t  to  be  acquired 
by  condemnation.  We  do  not  mean  to  say, 
however,  that  under  no  condition  can  the 
right  of  eminent  domain  be  conferred  by  the 
legislature  in  furtherance  of  the  establii^- 
ment  of  plants  for  the  generation  of  electric 
power  or  other  power,  light,  or  heat,  where 
public  necessity  requires  it,  and  the  public 
use  or  benefit  is  apparent,  and  safely 
guarded.  To  meet  industrial  progress,  new- 
conditions,  and  the  ever-increasing  necessi- 
ties of  sociefy,  the  courts  have  gone  very  far 
in  sustaining  legislation  conferring  the  fran- 
chise of  eminent  domain,  and  it  is  not  nec- 
essary for  us  in  this  case,  if  we  were  so 
inclined,  to  question  the  soundness  of  the 
policy  sustained  in  those  dedraons. 

We  are  of  opinion  that  the  judgment  com- 
plained of  here  is  right,  and  u  thtrefitn 
affirmed. 


UNITED  STATES  CIRCUIT  OOUKT  OF  APPEAI5,  FIRST  CIRCUIT. 


George  H.  MIFFLIN  et  al.,  Appta^ 

V. 

R.  H.  WHITE  COMPANY. 


SAME,  Appta., 

V. 

B.  F.  DUTTON  et  ol. 

(SO  C  C.  A.  eei,  112  Fed.  1004.) 

1.  Am  author  who  permits  the  pnbltca- 
tloM  In  ■  mayailne  of  chapters  of  a 

book  on  which  he  has  secured  a  copTrl^t 
without  SDf  notice  other  than  tiie  general 
notice  by  the  publishers  ot  the  magulne  of  a 
copyright  of  its  matter  loses  his  aclnslve 

'  rights  under  bis  copyright. 

3.     An  author  who,  after  publfBhlns  a 

NoTn. — As  to  when  book  Is  published  so  as 
to  defeat  common-law  copyright,  see.  In  this 
series,  Jewelers'  Mercantile  Agency  v.  Jewelers' 
Weekly  Pub.  Co.  (N.  Y.)  41  L.  R.  A.  846. 

As  to  common-law  rights  of  authors  and 
others  In  Intellectnal  productions  generally,  see 
Press  Pub.  Co.  v,  Monroe  (C.  C.  App.  2d  C.) 
SI  L.  R.  A.  338,  and  note. 
61  L.  R.  A. 


mannaerlpt  In  a  masaxine  amdw  m 

coprrlvht  notice  In  the  name  of  the  pob- 
Usber,  publishes  It  In  book  form  with  a  copy- 
right notice  In  his  own  name,  making  no 
reference  to  the  former  one,  abandons  the 
work  to  tbo  pnblle. 

(January  16,  1902.) 

APPEALS  by  plaintififs  from  decrees  of 
the  Circuit  (Jourt  of  the  United  State* 
for  the  District  of  Massachusetts  in  favor 
of  defendants  in  suits  brouj^t  to  o^oin  in- 
fringement of  copyrights.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Putnam,  Circuit  Judg^  and 
Wehb  and  Aidrich,  District  Judges. 

Meaars.  Elder,  Wait,  tl  WUtauua,  for 
appellants : 

Copyright  can  be  secured  for  part  of  a 
work. 

Low  V.  Ward,  L.  R.  6  Eq.  415;  Cory  r. 
Longman,  I  East,  358;  Beid  t.  Mamwett,  2 
Times  L.  R.  790;  Black  Henry  O.  Allen 
Co.  e  L.  R.  A.  433,  42  Fed.  61«;  Harper  t. 
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MhoppeU,  23  Blatchf.  431,  26  Fed.  510; 
White  V.  Geroch,  2  Bam.  &  Aid.  298;  Drone, 
Copyright,  pp.  144-149;  Lauyrenoe  T.  Dana, 
4  Cliff.  1,  Fed.  Caa.  No.  8,136. 

The  difference  between  the  notice  of  copy- 
Tight  in  the  book  and  in  the  magazine  ia 
ImmateriaL  A  magazine  oopyrigfat  is  die- 
tribntivei  and  "seeiTres,**  to  nse  the  language 
of  the  Constitution  of  the  United  States,  to 
«achauthorpublishing  hia  work  in  the  maga- 
zine his  co^righi. 

Latcreitce  Dana,  4  Cliff.  1.  Fed.  Cas. 
No.  8,136. 

In  the  present  statute  it  is  distinctly  pro- 
vided that  the  notice  shall  contain  *'the 
name  of  the  party  1^  whom  it  was  taken 
■out,"  and  it  has  been  said  that  this  clause 
was  "added  for  the  purpose  of  prerenting 
any  ambiguity  as  to  the  character  of  the 
notice  which  should  accompany  the  use  of 
the  word  'copyright.' " 

Werckmeister  v.  Springer  Lithographing 
Co.  63  Fed.  808. 

'The  decisions  have  universally  been  op- 
poaed  to  any  insistance  on  a  literal  compli- 
ance with  the  terms  of  the  statute  in  re^rd 
to  the  form  of  this  notice. 

Soribner  v.  Henry  O.  Allen  Co.  40  Fed. 
854;  Rock  v.  Laettnu,  h.  K.  15  Eq.  104; 
Werckmeister  T.  Springer  LithograpMng  Co. 
63  Fed.  808. 

The  object  of  the  statute  (Act  June  18, 
1874,  chap.  301)  was  to  give  notice  of  the 
copyight  to  the  public;  to  prevent  a  per- 
son from  being  punished  who  ignorantly  and 
innoeently  reproduces  the  photograph  with- 
out the  knowledge  of  the  protecting  copy- 
right. 

Sarony  v.  BurrowOitee  Lithographic  Co. 
17  Fed.  591,  111  U.  S.  63,  28  L.  ed.  849,  4 
Sup.  Ct.  Rep.  279;  Folk  v.  Sekumaoher,  48 
Fed.  222;  Hefel  v.  Whitelg  Land  Co.  64 
Fed.  179;  Bolles  v.  OuUng  Co.  46  L.  R.  A. 
712,  23  C.  C.  A.  594,  45  U.  S.  App.  449,  77 
Fed.  966. 

Whether  or  not  the  notice  is  calculated  to 
mislead  anytme  to  his  harm  is  the  real  and 
only  test. 

Callaghan  v.  Myers,  128  U.  S.  617,  32  L. 
«d.  547,  0  Sup.  Ct.  Rep.  177. 

Notice  by  a  publisher  is  in  effect  notice 
of  the  rights  of  the  persons  for  whom  he 
acts. 

The  relation  is  nonassignable  except  by 
oonsent  of  the  author. 

Hole  T.  Bradbvry,  L.  R.  12  Ch.  Dir.  886; 
Steven*  v.  Benning,  1  Kay  k  J.  168;  Oibaon 
v.  Carrvihers,  8  Mees.  &,  W.  343. 

The  statute  nowhere  provides  that,  after 
copyright  is  duly  secured  by  entry,  the  au- 
thor may  not  change  the  title  of  his  work 
as  often  as  he  pleases  without  impairing  the 
validity  of  his  copyright. 

Every  magazine  is  an  illustration  of  the 
rule  that  the  title  has  nothing  necessarily  to 
•do  with  the  contents,  as  the  magazine  title 
never  changes,  while  its  contents  are  al- 
-ways  ehan^ng. 

Osgood  T.  Allen,  Holmes,  185,  Fed.  Cas. 
mo.  10.603;  /oUte  v.  Jaques,  1  Blatchl.  618, 
61  L.  R.  A. 


Fed.  Cas.  No.  7,437;  Black  v.  Henry  O. 
Allen  Co.  50  Fed.  764;  Johnson  v.  Netones 
[1894]  3  Ch.  663. 

It  was  the  clear  duty  of  the  publishers  to 
secure  copyright  so  that  the  rights  of  the 
author  would  be  protected  as  well  as  their 
own.  They  were  acting  as  his  agmta  and 
for  his  benefit.  Such  copyright  as  they  se- 
cured was  held  l^  them  under  the  terms  of 
the  contract  and  in  trust  for  Dr.  Holmes. 

Black  V.  Henry  G.  Allen  Co.  56  Fed.  764; 
Pulte  V.  Derby,  5  McLean,  328,  Fed  Cas.  No. 
11,465;  Laurence  v.  Dana,  4  Cliff.  1,  Fed. 
Caa.  No.  8,136;  Drone,  CoOTright,  pp.  260, 
368. 

If  registration  is  made  in  the  name  of  a 
publisher,  either  with  or  without  the  au- 
thor's consent,  the  copyright  is  none  the  less 
vested  in  the  author.  An  action  for  in- 
fringement may  be  brought  in  the  name  of 
the  author,  and  in  any  case  the  publisher 
would  have  no  power  to  prevent  an  action 
in  his  name. 

Lawrence  v.  Dana,  4  Cliff.  1,  Fed.  Cas.  No. 
8,136;  Pulio  V.  Derby,  S  McLean,  328,  Fed. 
Can.  No.  11,465;  Bvieet  v.  Cater,  11  Sim. 
572 ;  Bohn  V.  Bogue,  10  Jur.  420 ;  Ohappell 
V.  Purday,  4  Younge  &  C.  Exch.  485. 

The  acts  of  Congress  relating  to  copyright 
should  be  construed,  as  far  as  possible,  in 
the  interests  of  the  author,  in  whose  interest 
alone  they  can  be  enacted. 

Burroic-Gilea  Lithographic  Co,  v.  Sarony, 
111  U.  S.  53,  28  L.  ed.  349,  4  Sup.  Ct.  Rep. 
279;  CalJaghan  v.  Myers,  128  U.  S.  617,  32 
L.  ed.  547,  0  Sup.  Ct.  Rep.  177;  Belford,  C. 
A  Co.  V.  Bcribner,  144  U.  S.  488,  36  L.  ed. 
514,  12  Sup.  Ct.  Rep.  734;  BeOsford  v.  Hood, 
7  T.  R.  627;  TAompson  t.  Hubbard,  ISl  U. 
S.  123,  .33  L.  ed.  76,  9  Sup.  Ct.  Rep.  710; 
Osgood  V.  A.  8.  Aloe  Instrument  Co.  69  Fed. 
291;  Jackson  V.  Walkie,  29  Fed.  15;  Big- 
gins V.  Keuifel,  140  U.  S.  428,  35  L.  cd.  470, 
11  Sup.  Ct.  Rep.  731;  Bolles  v.  Outing  Co. 
46  L.  R.  A.  712,  23  0.  C.  A.  694,  45  U.  S. 
App.  449,  77  Fed.  966;  Snow  v.  Mast,  65 
Fed.  995 ;  Werckmeister  v.  Pierce  <£  B.  Mfg. 
Co.  63  Fed.  445;  Hoertel  v.  Tuck,  94  Fed. 
844. 

Even  if  the  magazine  notice  is  construed 
to  refer  only  to  the  magazine  copyright,  and 
the  book  notice  to  the  book  copyright,  the 
copyrights  relied  on  are  nevertheless  valid. 

Mr.  Amdrow  OUhooly,  for  appellees; 

The  notice  in  each  of  the  two  magazine 
numbers  of  the  entry  by  Ticknor  ft  Fields  of 
the  copyright  entered  thereon  by  them  ie  not 
a  'sufficient  notice,  in  addition,  of  the  inde- 
pendent copyright  entered  by  Harriet  Beech- 
er  Stowe  on  "The  Minister's  Wooing"  be- 
cause the  name  of  Harriet  Beecher  Stowe  is 
wholly  omitted  from  the  notice. 

Thompson  v.  Hubbard,  131  U.  S.  123,  33 
L.  ed.  76,  9  Sup.  Ct.  Rep.  710;  Hoertel  v. 
Tuck,  94  Fed.  844;  Osgood  v.  A.  8.  Aloe  /n- 
strument  Co.  83  Fed.  470,  69  Fed.  291;  Hig- 
gina  v.  Keuffel,  30  Fed.  627,  Affirmed  in  140 
U.  S.  428,  35  L.  ed.  470,  11  Sup.  Ct.  Rep. 
731;  7  Am.  ft  Eng.  Ene.  Law,  2d  ed.  p.  657^ 
'  Jackson  T.  Walkie,  29  Fed.  15. 
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PntBJUB,  Circuit  Judge,  delivered  the 

opinion  of  the  court : 

The  first  of  these  appeals  originated  in  a 
bill  to  protect  an  alleged  copyright  in  a  por- 
tion of  "The  Minister's  Wooing,"  and  the 
second  in  a  portion  of  "The  Professor  at 
the  Breakfast  Table."  In  each  there  was  a 
demurrer,  a  decree  dismissing  the  bill  with 
ooBta,  and  an  appeal.  The  alleged  copy- 
right were  taken  out  under  the  act  of  Feb- 
ruary 3,  1831  (4  Stat,  at  h.  chap.  16,  p. 
436),  and  each  claims  the  benefit  of  a  re- 
newal. Some  questions  are  made  about  the 
renewals,  but  we  need  not  consider  them. 

Twenty-nine  of  the  42  chapters  of  "The 
Minister's  Wooing"  were  published  in  the 
serial  numl>ers  of  the  Atlantic  Monthly,  be- 
ginning with  December,  1858,  and  ending 
with  October,  1859.  In  October,  1869,  Mrs. 
Stowe  took  out  a  copyright  of  "The  Minis- 
ter's Wooing"  as  a  whole,  and  in  the  book 
published  by  her  authority  a  proper  notice 
of  this  copyright  is  entered.  Subsequent  to 
taking  out  this  copyright,  the  remaining  13 
chapters  were  publiehed  in  the  November 
and  December  numbers  of  the  Atlantic 
Mtmthly  for  the  same  year.  On  the  page 
following  the  title  page  of  these  numbers 
was  printed  the  following:  "Entered  ac- 
cording to  act  of  Congress,  in  the  year  1850, 
by  Ticknor  A.  Fields,  in  the  clerk's  office  of 
the  district  court  of  the  district  of  Massa- 
chusetta."  All  the  magazine  pubUcatioQB 
were  with  the  consent  of  Mr.  Stowe  under 
a  formal  contract  between  her  and  the  pub- 
lishers. 

Tile  bill  does  not  state  whether  or  not 
Tidcnor  A  Fields  took  out  a  copyright  of  any 
kind.  The  circuit  court  found  that  the  pub- 
lication of  the  first  29  chapters  without  any 
copyright  abandoned  them  to  the  public,  in 
which  it  was  undoubtedly  correct.  It  also 
found  in  substance,  that,  as  the  remaining 
13  chapters  were  published  with  no  notice  of 
the  copyright  except  that  which  we  have 
stated,  this,  although  giving  information 
that  somebody  had  copyrighted  something, 
was  not  a  sufficient  notice  of  a  copyright  by 
Mrs.  Stowe,  even  in  view  of  the  liberal  rul- 
iitgB  as  to  the  permissible  form  of  a  notice 
found  in  Burrow-Oilea  Lithographic  Co.  v. 
Baronu,  111  U.  S.  53,  5S,  58,  28  L.  ed.  349, 
350,  351,  4  Sup.  Ct.  Kep.  270,  and  in  other 
cases  of  like  class.  We  agree  with  this 
proposition.  But  the  case  ^oes  farther. 
The  notice  given  by  the  publishers  of  the 
Atlantic  Monthly  was  clearly  a  notice  of  a 
supposed  copyright  secured  by  themselves, 
and  it  contained  nothing  to  Indicate  that  it 
was  a  notice  of  one  taken  by  Mrs.  Stowe. 
The  presumption,  therefore,  is  that  it  was  a 
notice  of  a  copyright  of  so  much  of  the  At- 
lantic Monthly  as  the  publishers  were  enti- 
tled to  copyright  in  their  own  behalf.  They 
could  not  then  copyright  "The  Minister's 
Wooing,"  because  it  had  already  been  copy- 
righted, and  there  cannot  be  two  succesaive 
copyrights  of  the  same  publication.  To  per- 
mit this  would  render  possible  an  extension 
of  the  statutory  period  through  which  a 
copyright  runs,  which,  of  course,  the  law 
«1  L.  K.  A. 


will  not  allow.  Therefore,  on  the  whole,  the- 
just  conclusion  is  that  Ticknor  &  Fields  pub- 
lished the  November  and  December  numbers- 
of  the  Atlantic  Monthly,  not  only  without 
any  notice  of  Mrs.  Stowe's  copyright  which 
was  sufficient  in  law,  but  only  with  one- 
which  was  presumably  a  notice  of  a  copy- 
right of  their  own. 

With  reference  to  "The  Professor  at  the- 
Breakfast  Table,"  as  the  learned  judge  of  tbe- 
circuit  court  well  said,  the  sequence  of  the 
facts  is  different,  but  the  case  is  governed  by 
the  same  principles.  Ten  of  the  twelve- 
parts  of  this  work  were  published  in  the- 
serial  numbers  of  the  Atlantic  Monthly,  be- 
ginning in  January,  1859,  and  ending  in  Oc- 
tober, 1850,  without  any  notice  of  any  copy- 
right. The  remaining  two  parts  were  pub- 
lished in  the  following  December  nunmr,. 
as  to  which  the  bill  states  that  a  copyright 
was  obtained  by  Ticknor  ft  fields,  and  a  no- 
tice thereof  given  on  the  page  following  the 
title  page,  in  the  precise  form  which  we  have- 
already  stated  in  regard  to  "The  Minister's- 
Wooing."  Afterwards,  Dr.  Holmes  pub- 
lished the  entire  work  in  one  volume,  con- 
taining the  following  notice:  "Entered  ac- 
cording to  act  of  Congress  in  the  year  1850, 
by  Oliver  Wendell  Holmes,  in  the  clerk's  of- 
fice of  the  district  eourt  of  the  district  of 
Massachusetts."  In  this  case  there  is  an  al- 
legation that  Dr.  Holmes  took  out  a  copy- 
right in  his  own  behalf,  so  that  the  same  ob- 
servations apply  even  more  positively  to  the- 
notice  given  by  him  which  we  made  with  ref- 
erence to  that  printed  by  Ticknor  ft  Fields 
with  regard  to  "The  Minister's  Wooing;'*" 
that  is  to  say,  it  was  a  notice  of  a  copyright 
taken  out  by  him,  and  not  of  that  taken  out 
by  Ticknor  &  Fields.  While,  therefore,  as- 
already  said,  we  agree  with  the  line  of  rea- 
soning of  the  learned  judge  of  the  circuit 
court,  we  may  add  the  same  conclusion  aa 
with  reference  to  the  other  case,  that,  in  the 
volume  published  by  Dr.  Holmes,  no  notice- 
was  given,  or  intended  to  be  given,  of  the 
copyright  taken  out  by  Ticknor  ft  Fields. 

We  ought  to  observe  that  the  publication- 
by  Ticknor  ft  Fields  was  with  the  authoriza- 
tion of  Dr.  Holmes,  under  a  contract  with- 
him,  AO  that  he  is  chargeable  with  what  waa 
done  by  them.  We  ought  also  to  add  that 
while  it  is  possible  that,  in  some  aspects  of 
the  law,  Ticknor  ft  Fields  might  have  ob- 
tained a  copyright  in  behalf  of  themselves 
and  of  Dr.  Holmes  which  would  have  pro- 
tected the  interests  of  both,  and  that  wiUk 
I  Ticknor  ft  Fields  might  have  become  a  trus- 
tee of  a  copyright  in  behalf  of  both,  yet  there 
is  no  allegation  in  the  bill  to  that  effect. 
Therefore,  inasmuch  as  the  copyright  taken 
out  by  Dr.  Holmes  was  insufficient  to  pro~ 
tect  any  part  of  his  volume,  because  the- 
whole  had  received  prior  publication,  and,  as 
we  have  said,  there  cannot  be  successive 
copyrights,  and  inasmuch,  also,  as  he  pub- 
lished the  only  parts  which  could  be  re- 
garded as  protected  by  the  prior  copyright 
without  giving  notice  thereof,  it  necessarily 
follows  Uiat  the  conclusion  of  the  circuit 
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court  that  the  whole  work  was,  in  the  end, 
abandoned  to  the  public,  was  correct. 

In  No.  387,  Mijflm  r.  Dutton,  the  decree 
of  the  Cimuii  Coutt  ia  affirmed,  and  the 
costs  of  appeal  are  awarded  to  the  appellees. 

In  No.  3S8,  MiffUn  v.  R.  H.  Wh%te  Com- 


pany, the  decree  nf  the  Circuit  Court  m  af' 
firmed,  and  the  costs  of  appeal  are  awarded 
to  the  appellees. 

Affirmed  by  Supreme  Court  of  United 
States  June  1,  1903. 


UNITED  STATES  CIRCUIT  COUKT  OF  APPEALS,  EIGHTH  CIRCUIT. 


DELAWARE  INSITRANCE  COMPANY  of 
PUILADELPHIA.  Plff.  in  Err^ 

V. 

3.  E.  GREKR  «t  at. 
(120  Fed.  916.) 

*1.  Policies  and  contracts  of  Inanranee 
must  be  construed,  like  other  contracts, 
according  to  the  ordinary,  popular  sense  of 
the  terms  they  contain.  The  meanlnff  of  their 
Btlpulstlons,  In  their  common,  popular  sense, 
la  not  to  be  dlnoarded  for  some  bidden  mean- 
ing, that  nothlns  but  the  exigency  of  a  bard 
case  and  the  Ingenaltj  of  sn  acute  mind 
would  discover. 

3.  Tbe  effect  of  tlie  Biortaraare  clause. 

"I088,  it  any,  payable  to  ,  mortgagee,  aa 

hia  Interest  may  appear,"  or  of  worda  of  sim- 
ilar import,  often  attached  to  policies  of  Are 
Insurance,  Is  to  make  the  mortgagee  the  sim- 
ple appointee  of  the  mortgagor,  to  receive 
the  proceeds  of  the  amount  of  his  Interest, 
and  to  place  hia  Indemnity  at  the  risk  of 
every  act  and  omlealon  of  the  mortgagor  that 
would  avoid,  terminate,  or  affect  the  Insur- 
ance of  the  latter's  Interest  uoder  the  terms 
of  Ibe  policy. 

8.  A  poller  of  InKUFonee  to  a  mort- 
VaKor.  to  which  vrmm  attmched  a 
■Bortiriiare  clmnse  In  the  above  form,  con- 
tained these  provisions :  "This  entire  policy, 
unless  otherwise  provided  by  agreement  In- 
dorsed hereon  or  added  hereto,  shall  be  void 
.  .  .  If,  with  the  knowledge  of  the  Insured, 
foreclosure  proceedings  be  commenced,  or 
notice  be  given  of  sale  of  any  property  cov- 
ered by  this  policy  by  virtue  of  any  mortgage 
or  trust  deed,"  and  "If,  with  tbe  consent  of 
this  company,  an  Interest  under  thla  policy 
shall  exist  In  favor  of  a  mortgagee,  or  of  any 
person  or  corporation  having  an  Interest  In 
the  subject  of  Insurance  other  than  the  in- 
terest of  tbe  Insured  as  described  herein,  the 
conditions  hereinbefore  contained  shall  apply 
In  the  manner  expressed  in  such  provisions 
and  conditions  of  losurance  relating  to  such 
Intereat  as  shall  be  written  upon,  attached, 
or  appended  thereto."  Sold: 

<1)  The  mortKAKC  clanse  expressed, 
more  clearly  than  anr  other  stipula- 
tion eonld  haTC  done,  tbe  provision 
sad  c6ndllion  tliat  tbe  Insurance  of  tbe  mort- 
gagees was  subject  to  the  risk  of  every  act  or 
neglect  of  the  morteagor  which  would  avoid 
or  terminate  the  latter'a  Insurance  under  tbe 

*Headnotes  by  Samborn,  Circuit  Judge. 


original  policy,  bees  use  that  had  been  the 
adjudicated  construction  of  this  mortgage 
clause  for  more  than  forty  years  when  It  waa 
attached  to  tbe  policy. 

<9E)  The  eondlUon  of  «n  a<roldmBe« 
of  the  policy-  for  the  commoicement  of 
foreclosure  proceedings  wan  not  limited  to 
foreclosure  proceedings  of  wblch  the  Insured 
had  notice  at  tbe  time  or  before  tbey  were 
commenced,  but  it  covered  ail  such  proceed* 
logs,  the  commencement  of  which  be  acquired 
knowledge  of  at  any  time  before  the  loss 
occurred. 

(February  28,  1803.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas  to  re- 
view a  judgment  in  favor  of  plaintiffs  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  policy  of  Are  insurance. 
Reversed. 

The  facts  are  litated  in  the  opinion. 

Argued  before  Caldicell,  Sanborn,  and 
Thayrr,  Circuit  Judges. 

Mr.  S.  B.  Amldou,  for  plaintiff  in  error: 

The  foreclosure  proceedings  annulled  the 
policy. 

'i'itua  V.  OUm  Falls  Ins.  Co.  81  N.  Y.  410; 
1  -Tones,  Mortg.  3d  ed.  5  425a;  Hartford  F. 
Inn.  Co.  V.  Clayton,  17  Tex.  Civ.  App.  644, 
43  8.  W.  910;  A'oms  v.  Hartford  F.  Ins.  Co. 
55  S.  C.  450,  33  S.  E.  506;  Jfortk  British 
tf  M.  Ins.  Co.  V.  Freeman  (Tex.  Civ.  App.) 
33  S.  \V.  1091 ;  Gibson  Electric  Co.  v.  Liv- 
erpool d  L.d  Q.  Ins.  Co.  159  N.  Y.  418,  54 
N.  E.  23,  20  App.  Div.  625,  46  N.  Y.  Supp. 
1092;  Springfield  Steam  Laundry  Co.  t. 
Traders'  Ins.  Co.  151  Mo.  90,  52  S.  W.  238; 
Merchanti^  Ins.  Co.  v.  Broicn,  77  Md.  79,  25 
Atl.  992;  ilcKinncy  v.  Western  Assur.  Co.. 
97  Ky.  474,  30  S.  W.  1004;  Meadows  v. 
Haxokeye  Ins.  Co.  62  Towa,  387,  17  N.  W. 
COO;  Payton  v.  Farter,  17  Ky.  L.  Rep.  625, 
31  S.  W.  877;  Mclntire  v.  Tiorwich  F.  Ins. 
Co.  102  Mass.  230,  3  Am.  Rep.  458;  May, 
Ins.  4th  ed.  §  276;  Phenix  Ins.  Co.  v.  Smithy 
9  Kan.  App.  828,  61  Pac.  501 ;  Qerman  Ins. 
Co.  V.  RvmcU,  65  Kan.  373,  58  L.  R.  A.  234, 
69  Pac.  345;  Qirard  F.  A  M.  Ins.  Co.  v.  Heb- 
ard,  95  Pa.  45. 

Atrssrs.  W.  W.  Padgett  and  S.  H.  Ban, 
for  defendants  in  error; 

0>nstruing  both  the  original  policy  and 


NOTB. — As  to  effect  of  act  of  forfeiture  .of 
mortgagor  upon  intereat  of  mortgagee  in  in- 
surance policy,  see  also.  In  this  aeries,  Phenix 
Ins.  Co.  V.  Omaha  fjoan  &  T.  Co.  <Neb.)  25 
L.  R.  A.  670,  and  cases  in  note,'  Eddy  v.  London 
Assur.  Corp.  (N.  Y.)  25  L.  R.  A.  686;  Syndi- 
cate Ins.  Co.  T.  Bohn  (C  C.  App.  8th  C.)  27 
«1  L.  R.  A. 


L.  R.  A.  614  ;  Southern  Ilome  Bldg.  ft  L.  Asso. 
V.  Home  Ins.  Co.  (Ga.)  27  U  H.  A.  844;  Hardy 
V.  I^ncaehire  Ins.  Co.  (Mass.)  33  L.  R.  A.  241; 
Oakland  Home  Ina  Co.  v.  Bank  of  Commerce 
(Neb.)  86  L.  R.  A.  673;  and  Whltlns  v.  Burk- 
hardt  (Uass.)  62  L.  R.  A.  788. 
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the  mortgage  clause  together  in  the  light  of 
the  plain  purpose  to  insure  the  interest  of 
the  mortgagee,  the  commencement  of  fore- 
closure proceedings  cannot  be  held  to  be  a 
violation  of  any  stipulation  forbidding  the 
mortgage. 

Lancashire  Int.  Co.  t.  Boariman,  58  Kui. 
339,  40  Pac.  92;  SoHthem  Int.  Co.  t.  Satea, 
106  Tenn.  472,  62  L.  R.  A.  916,  62  S.  W. 
149;  Oakland  Home  Ina.  Co.  v.  Baiik  of 
Commeroe,  47  Neb.  717,  36  L.  R.  A.  673,  66 
N.  W.  646;  Boj/d  v.  Thuringia  Ins.  Co.  25 
Wash.  447,  55  L.  R.  A.  165,  65  Pac.  785. 

The  mortgagee  had  a  contract  with  the  in- 
surance company  separate  from  the  interests 
<)t  the  mortgagor,  and  not  affected  by  his 
acta. 

Lanoaskire  Ina.  Co.  v.  Boardman,  S8  Kan. 
343,  40  Pac.  92 ;  Weatchesier  F.  Ins.  Co.  v. 

Coverdale,  48  Kan.  446,  29  Pac.  682;  Hagan 
V.  Scottish  Union  d  2Voi.  Ins.  Co.  186  U.  S. 
423,  46  L.  ed.  1229,  22  Sup.  Ct.  Rep.  862; 
JoncB  V.  Wannck,  49  Kan.  70,  30  Pac.  115; 
Wester  v.  Long,  63  Kan.  876,  66  Pac.  1032; 
Bellevue  Roller-Mill  Co.  v.  London  d  L.  F. 
Ina.  Co.  (Idaho)  39  Pac.  196;  iVortfc  Brit- 
iah  d  M.  Ina.  Co.  y.  Freeman  (Tex.  Civ. 
App.)  33  8.  W.  1001. 

A  forfeiture  is  not  favored,  either  at  law 
or  in  equity,  and  a  provision  for  it  in  a  con- 
tract will  be  strictly  conetrued. 

C'nion  Casualty  A  Hurety  Co.  v.  Bragg, 
63  Kan.  295,  05  Pac.  272;  Painter  v.  Indus- 
trial Life  Aaso.  131  Ind.  68,  30  N.  E.  876; 
Phcnio!  Ina.  Co.  v.  Smith,  9  Kan.  App.  828, 
61  Poc.  SOI ;  HoafoTd  t.  Hartford  F.  Ina.  Co. 
127  U.  S.  405,  32  T.-  ed.  100.  8  Sup.  Gt  Rep. 
1202. 

Smitbom,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

On  September  15.  1800,  the  Delaware  In- 
surance Company  issued  its  policy  of  fire 
insurance  to  John  A.  Henderson,  the  owner 
of  a  half  interest  in  a  building,  and  of  the 
land  on  which  it  was  situated,  in  the  sum  of 
$5,000.  Henderson  had  made  two  mortgages 
upon  the  property, — one  to  Jamee  H.  Trus- 
kett  for  $1,000,  and  one  to  Greer,  Mills,  &. 
Co.,  a  copartnership,  and  the  defendants 
in  error  in  this  case,  for  $5,000.  The  insur- 
ance policy  contained  this  provision:  "This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  ...  if,  with  the  knowl- 
edge of  the  insured,  foreclosure  proceedings 
be  commenced,  or  notice  be  given  of  sale  of 
any  property  covered  by  this  policy  by  vir- 
tue of  any  mortgage  or  trust  deed." 

On  February  28,  1900,  Truskett  oom- 
meneed  proceedings  to  foreclose  his  mort- 
gBige.  On  March  5,  1900,  the  summons  in 
that  suit  was  served  upon  the  mortgagor, 
Henderson.  Greer,  Mills,  &  Co.  were  defend- 
ants in  that  action,  and  on  May  7,  1900, 
they  filed  an  answer  and  cross-petition,  in 
which  they  prayed  for  the  foreclosure  of 
their  mortgage.  On  June  5,  1900,  a  decree 
of  foreclosure  of  both  the  mortgages  was 
made,  and  Greer,  Atills,  t  Co.  filed  a  praec- 
ipe for  an  order  of  sale  under  that  decree. 
Oa  June  17,  1900,  the  building  burned. 
61  L.  R  A. 


Before  the  proceedings  in  foreclosure  vera 

commenced,  the  insurance  company,  at  the 
request  of  the  mortgagees,  had  attached  to 
its  policy  the  following*  clauses :  "Loss,  if 
any,  payable  to  James  H.  Truskett,  mort- 
gagee, as  his  interest  may  appear."  "Loss, 
if  any,  under  this  polioy,  payable  to  Greer 
Mills  Live  Stock  Commission  Company,  as 
their  interest  may  appear,  subject  to  a  prior 
mortgage  held  by  James  H.  Truskett." 

The  insurance  company  had  no  notice  or 
knowledge  of  the  foreclosure  proceedings 
until  after  the  fire.  Greer,  Mills,  &  Co. 
brought  an  action  on  the  policy  to  recover 
for  the  loss  which  they  sustained  by  the 
fire. 

The  statement  of  these  facts  creates  a 
strong  impression  that  the  insurance  com- 
pany was  not  liable  under  the  contract  upon 
which  this  action  was  based.  Their  agree- 
ment reads  that,  if  foreclosure  procee£ng8 
be  commenced  with  the  knowledge  of  the  ia- 
aured,  the  policy  shall  be  void,  unless  other- 
wise provided  by  agreement  indorsed  thereon 
or  added  thereto.  There  was  no  other  pro- 
vision by  any  such  agreement.  Foreclosure 
proceedings  were  commenced.  The  insured 
knew  that  they  had  been  commenced  wedcs 
before  tlie  fire.  Is  it  not  the  logical  conclu- 
sion that  the  policy  was  void  T^en.  the  fire 
occurred  T  The.  court  below  answered  this 
question  in  the  negative,  and  counsel  for  the 
defendants  in  error  seek  to  sustain  its  con- 
clusion upon  three  grounds:  Their  first 
proposition  is  that  the  mort^geea,  Greer, 
Mills,  A.  Co.,  were  excepted  from  the  opera- 
tion of  the  foreclosure  provielon  of  the  pol- 
icy. Th^  argue  that  a  mortgage  is  ui  in- 
cident of  a  debt;  that  the  ri^t  to  fore- 
close is  an  attribute  of  a  mortgage;  that, 
when  the  insurance  company  agreed  that  the 
loss  should  be  paid  to  the  mortgagees  as 
theirinterestmignt  appear,  they  thereby  con- 
sented to  the  exercise  by  them  of  their  ri^t 
to  foreclose;  and  from  these  premises  they 
dra  w  the  concl  usion  that  the  mortgagees 
were  thereby  excepted  from  the  prorision  of 
the  policy  that  It  should  be  void  if  fore- 
closure proceedings  were  commenced  with 
the  knowledge  of  the  insured.  The  sound- 
ness of  the  premises  upon  which  counsel  base 
their  contention  is  conceded,  but  the  alleged, 
conclusion  does  not  follow.  On  the  other 
hand,  the  plain  reading  of  the  clauses  of  the 
policy  is,  and  the  evident  intention  of  the 
parties  to  the  contract  was,  in  the  first 
place,  to  concede  the  ri^t  of  the  mort- 
'  gagees  to  foreclose  their  mortgage,  and,  in 
view  of  this  situation,  to  dearly  provide 
what  the  rights  and  relations  of  the'parties 
should  be  if  the  mortgagees  exercised  their 
right  to  commence  their  proceedings  to  fore- 
close. The  parties  to  the  policy,  in  other 
words,  recognized  the  right  of  the  mort- 
gagees to  enforce  the  terms  of  their  mort- 
g&ge,  and  provided,  in  plain  terms,  that  if 
they  commenced  proceedings  for  that  pur- 
pose, and  these  proceedings  came  to  the 
knowledge  of  the  insured,  the  policy  should 
be  void.  That  this  is  the  true  construction 
of  the  contract  is  evidmt,  both  from  the  cus- 
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iomary  uieaninff  of  ita  terma,  And  from  the 
fact  tliat,  at  me  time  it  was  made,  there 
irere  two  mortgave  daiues  in  common  use, 
— the  one  here  selected,  which  subjects  the 
iusuraniceof  the  mortgagee  to  the  risk  of  alt 
the  acts  and  omissions  of  the  mortgagor, 
Asd  the  union  mortgage  clause,  which,  in 
•express  terms,  excepts  the  insurance  of  the 
morteo^^  from  many  or  all  of  the  deeds 
and  dBluquencies  of  the  mortgagor.  Sjfndi- 
catc  Ina.  Co.  v.  BoKn,  27  L.  R.  A.  014,  12  C. 
C.  A.  530,  27  U.  S.  App.  564,  65  Fed.  173. 
The  parties  to  this  policy  selected  and  ap- 
pended to  it  the  former  clause,  and  by  its 
legal  effect  their  rights  must  be  measured. 

The  cases  of  Ijonctuhire  Int.  Co.  v.  Board- 
mo»,  £8  Kan.  339,  49  Pac.  92,  and  Dodge  r. 
Mamburg-Bromm  F.  Ina.  Go.  4  Kan.  App. 
-415,  46  Pac  25,  arose  upon  policies  con- 
taining the  union  mortgage  clause,  and  are 
neither  controlling  nor  persuasive  upon  the 
•question  at  issue  in  the  case  before  us. 

The  second  contention  of  counsel  for  the 
defendants  in  error  is  that  the  mortgagees 
•were  excepted  from  the  effects  of  the  deeds 
and  delinquencies  of  the  insured  specified  in 
the  policy,  because  that  instrument  con- 
iained  the  provision  that  "if,  with  the  con- 
sent of  this  company,  an  interest  under  this 
policy  shall  exist  in  favor  of  a  mortgagee 
•or  of  any  person  or  corporation  having  an 
interest  in  the  subject  of  insurance  other 
than  the  interest  of  the  insured  as  described 
herein,  the  conditions  hereinbefore  contained 
«hall  apply  in  the  manner  expressed  in  such 
yroviaiouB  and  conditions  of  insurance  relat- 
ing to  such  interest  as  shall  be  written  upon, 
attached,  or  anpaided  thereto,"  and  there 
"was  no  stipulation  attached  or  appended  to 
-the  mortgage  clause  which  in  so  many  words 
^leelared  that  the  insurance  in  favor  of  the 
mortgagees  was  subject  to  the  same  terms 
and  conditions  as  that  of  the  mortgagor. 
But  the  clause  which  these  parties  selected 
and  attached  to  the  policy  had  a  known, 
■definite,  and  adjudicated  meaning,  it  iiad  a 
■settled  legal  effect  when  they  chose  and  ap- 
pended it  to  the  contract — the  meaning  and 
«ffeet  that  the  indemnity  thereby  secured  to 
the  mortgagees  was  subject  to  the  risk  of 
«very  act  and  neglect  of  the  mortgagor 
-which  would  avoid  the  original  policy  in  his 
hands.  So  form  of  words  could  have  been 
Revised  or  adopted,  relating  to  the  insurance 
of  these  mortgagees,  which  would  so  clearly 
and  conclusively  have  expressed  the  inten- 
tion of  the  parties  to  this  contract  to  sub- 
ject the  indemnity  secured  by  the  mort- 
g&geea  to  the  risk  of  the  acts  and  omissions 
of  the  mortgagor,  as  the  clause  which  they 
«elected  and  attached  to  the  policy,  because 
s  long  line  of  adjudications,  covering  more 
than  forty  years,  had  established  the  fact 
-that  this  was  its  true  meaning  and  effect, 
^rosvenor  t.  Atlantic  F.  Int.  Co.  17  N.  Y. 
391,  393;  Batea  v.  Equitable  F.  d  M.  Ina. 
<Jo.  10  Wall.  33,  36,  19  L.  ed.  882,  883; 
Smith  V.  Union  Ina.  Co.  120  Mass.  90,  01; 
Baldwin  v.  Phoenix  Ina.  Co.  60  N.  H.  164, 
166;  Martin  v.  Franklin  F.  Ina.  Co.  38  N.  J. 
X.  140,  142,  20  Am.  Bep.  372;  State  Ina.  Co. 
«1  L.  R.  A. 


V.  Maadcena,  88  N.  J.  L.  564;  Loring  v. 
Manufacturers'  Ina.  Co.  8  Gray,  28;  Frank- 
lin Sav.  Inat.  v.  Central  Mut.  F.  Ina.  Co. 
119  Mass.  240;  Brunaicick  Sav.  Inat.  v.  Com- 
mercial Union  Ins.  Co.  68  Me.  313,  28  Am. 
Rep.  56;  Fitchburg  Sav.  Bank  v.  Amazon 
Ins.  Co.  125  Mass.  431.  The  true  construc- 
tion of  the  clause  "Loss,  if  any,  payable  to 
 ,  mortgagee,  as  his  interest  may  ap- 
pear," or  of  woiils  of  similar  import,  when 
attached  to  policies  of  fire  insurance,  is, 
and  has  been  for  more  than  forty  years,  that 
the  mortgagee  is  thereby  made  the  simple 
appointee  of  the  mortgagor,  and  that  his 
indemnity  is  at  the  risk  of  the  acts  and 
omissions  of  the  latter  which  would  avoid, 
terminate,  or  affect  the  mortgagor's  insur- 
ance nnder  the  ori^nal  poliCT. 

The  opinions  in  Oakland  Home  Ina.  Co.  t. 
Bank  of  Commerce,  47  Neb.  717,  36  L.  R.  A. 
073.  66  X.  W.  646;  Boyd  v.  TKuringia  Ina. 
Co.  25  Wash.  447,  55  L.  R.  A.  165,  65  Pac. 
785;  Lancashire  Ina.  Co.  v.  Boardman,  S8 
Kan.  339,  49  Pac.  92,  and  Delau:are  Ins.  Co. 
V.  Truakett,65  Kan.  861,  70  Pac.  1131,  which 
have  been  called  to  our  attention  in  support 
of  the  opposite  view,  have  been  thoughtfully 
read  and  considered.  The  case  of  Lanoos/ttre 
Ina  Co.  v.  Boardman  is  not  in  point,  because 
the  court  was  there  considering  the  union 
mortgage  clause,  which  expreraly  providm 
that  the  insurance  of  the  mort^gee  shall 
not  be  invalidated  by  the  acts  or  neglects  of 
the  mortgagor,  of  which  he  has  no  knowl- 
edge. The  opinions  in  the  other  three  cases 
fairly  sustain  the  contention  of  counsel  for 
the  defendants  in  error,  but  they  are  op- 
posed to  the  established  rule  and  the  great 
weight  of  authority,  and  they  do  not  com- 
mend themselves  to  our  judgment,  because 
they  repudiate  the  long-settled  construction 
and  es&blished  meaning  of  the  mortgage 
clause  attached  to  the  policy  in  hand,  and 
ignore  the  invariable  rule  that,  where  the 
intent  of  the  parties  to  an  agreement  is 
clearly  expressed  by  the  use  of  unambiguous 
terms  or  of  stipulation  that  had  a  known 
and  adjudicated  meaning  when  they  used 
them,  they  must  be  held  to  have  intended 
that  which  they  expressed,  uid  no  room  is 
left  for  construction.  The  clause  which  the 
parties  to  this  action  selected  and  attached 
to  the  policy  clearly  expressed  the  condi- 
tion that  the  insurance  of  the  interest  of 
the  mortgagees  was  subject  to  the  condi- 
tions which  governed  the  insurance  of  the 
mortgagor,  and  they  must  abide  by  their 
agreement. 

Finally,  counsel  seriously  argue  that  the 
true  meaning  of  the  provision  in  the  policy 
that  it  should  become  void  "if,  vitD  the 
knowledge  of  the  insured,  foreclosure  pro- 
ceedings  bo  commenced,"  is  that  the  policy 
should  become  void  only  when  the  insured 
has  knowledge  of  the  foreclosure  proceed- 
ings, before  or  at  the  time  when  they  are 
commenced.  Their  eoncliision  from  this 
construction  is  that,  since  the  mortgagor  in 
this  case  never  had  any  knowledge  of  the 
foreclosure  proceedij^  until  the  summons 
was  served  upon  him,  a  few  days  after  the 
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suit  in  foreclosure  was  commenced,  the  pre- 
scribed condition  precedent  to  the  invalidity 
of  the  policy  never  existed,  and  the  insur- 
ance company  remained  liable  to  pay  the 
subsequent  loss.  In  support  of  this  position 
counsel  have  not  failed  to  find  the  opinions 
of  two  courts:  Bellevue  Soller-MUl  Co,  Y. 
London  <£  L.  F.  Int.  Co.  (Idaho)  39  Pac. 
190.  and  North  British  d  M.  Ins.  Go.  v. 
Freeman  (Tex.  Civ.  App.)  33  S.  W.  1091. 
It  is  by  no  means  impossible  that,  if  the 
exigency  of  the  cane  had  required,  the  dili- 
gence of  counsel  would  have  been  rewarded 
with  the  discovery  of  a  ruling  somewhere 
that  the  stipulation  here  under  considera- 
tion really  required  that  the  mortgagor 
should  not  only  know  of  the  foreclosure 
proceedings  before  they  were  commenced, 
but  that  he  should  also  institute  IJiem 
against  himself.  It  is  plain  that  the  effect 
of  such  a  construction  is  merely  to  cancel 
this  provision  of  the  policy,  for  defendants 
in  foreclosure  proceeaings  are  seldom  in- 
formed of  the  time  and  place  of  their  com- 
mencement at  the  time  or  before  they  are 
begun.  (Contracts  of  insurance,  however, 
are  not  made  1^  or  for  casuists  or  sophists, 
and  the  obvious  meaning  of  their  plain 
terms  is  not  to  be  discarded  for  some  curi- 
ous, hidden  sense,  which  nothing  but  the 
exigency  of  a  hard  case  and  the  ingenuity 
of  an  acute  mind  would  discover.  "Con- 
tracts of  insurance,  like  other  contracts,  are 
to  be  construed  according  to  the  sense  and 
meaning  of  the  terms  which  the  parties 
have  used ;  and,  if  they  are  clear  and  unam- 
biguous, their  terms  are  to  be  taken  and 
uiulerstood  in  their  plain,  ordinary,  and 
popular  sense."  Impenal  F.  Ins.  Co.  v.  Coo6 
County,  151  U.  S.  462,  463,  38  L.  ed.  231. 


23o,  14  Sup.  Ct.  Kep.  379;  Fred  J.  Kieset 
d  Go.  V.  Sun  Ina,  Office,  31  C.  0.  A.  515, 
518,  60  U.  S.  App.  10,  88  Fed.  243,  246; 
McQlother  v.  Provident  Mut.  Acct.  Co.  9t 
C.  C.  A.  318,  322,  60  U.  S.  App.  705.  8* 
Fed.  6S6,  089.  The  t«nns  of  the  provision 
of  the  poli<^  under  amaideration  are  clear 
and  unambiguous.  The  meaning  of  these- 
terms,  when  taken  in  their  ordinary  and 
popular  sense,  is  that  the  policy  beoomes- 
void  if  the  foreclosure  proceedinss  are  in* 
stituted,  and  this  fact  becomes  Known  to- 
the  insured,  at  any  time  before  the  fire 
occurs.  The  result  is  that,  imless  otherwise 
provided  b^  agreement  indorsed  on  or  added 
to  the  policy,  the  insurance  of  a  mortgagee- 
under  the  customary  clause,  which  reads, 

in  substance  "Loss,  if  any,  payable  to  

mortga^  as  his  interest  may  appear,"* 
ceases  if  foreclosure  proceedings  are  insti- 
tuted against. the  mortgagor,  and  tile  latter 
knows  that  they  have  been  commenced,  at 
any  time  before  the  fire  which  causes  the 
loss  occurs.  Titus  v.  Olena  FalU  Ina.  Co. 
81  N.  Y.  410,  417;  Hartford  F.  Ins.  Co.  v. 
Clayton,  17  Tex.  Civ.  App.  644,  43  S.  W. 
910;  Bpringfield  Bteant  Laundry  Co.  t. 
Traders'  Ina.  Co.  151  Mb.  90,  62  S.  W.  238, 
230;  Merchants'  Ins.  Go.  v.  Broum,  77  Md. 
79,  25  Atl.  992;  McKinney  v.  Weatem 
Assur.  Go.  97  Ky.  474,  30  S.  W.  1004.  The- 
case  under  consideration  falls  fairly  witbia 
this  rule. 

The  judgment  below  ia  acooidingly  re~ 
versed,  and,  as  this  case  is  here  upon  an 
agreed  statement  of  facts,  the  case  is  re> 
manded  to  the  Circuit  Courts  with  direc- 
tions to  enter  a  judgment  upMi  the  merit* 
in  favor  of  the  insurance  company,  with 
costs. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  SEVENTH  CIRCUIT. 


Harry  DONOVAN  et  al.,  Appta., 
V. 

PENNSYLVANIA  COMPANY. 

<I20  Fed.  216.) 

1.  A  railroad  compnar  mar  fflve  the 
exclusive  rivht  to  solicit  patrons 
within  Its  station  to  one  backman. 

&  A  rallroaa  compsBy  Is  entitled  to  «■ 
Injnnctlon  restraining  hackmen,  bote)  run- 
ners, and  baggragcmen  from  congregating  In 
and  about  the  entrances  to  Its  statloaa  so  as 
to  interfere  with  tlie  Ingress  and  egress  of 
pasHengers  and  employees,  although  It  has 
no  right  to  complain  of  the  obstruction  of  the 
public  walks  adjacent  to  such  entrances. 


which  does  not  interfere  with  such  Insrcsa- 
and  egress. 

(January  0,  1908.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  of  the  United  States- 
foT  the  Northern  Division  of  the  Northern 
District  of  Illinois,  enjoining  tbem  from 
soliciting  business  in  plaintiff's  passenger 
station,  and  from  congregating  upon  the- 
sidewalk  adjacent  to  its  entrances.  Modi- 
fied. 

The  facts  are  stated  in  the  opinion. 
Argued   before   Jenkina,   Oroaacup,  and 

Baker,  Circuit  Judges. 


Note. — For  conflicting  decisions  on  the  right 
of  a  carrier  to  discriminate  between  hackmen 
and  similar  solicitors  of  business,  see  note  to 
Cole  T.  Bowen  (Hich.)  13  L.  R.  A.  848. 

For  other  cases  In  this  series  In  favor  of 
such  exclusive  right,  see  Lucas  v.  Herbert 
(Ind.)  37  L.  R.  A.  370;  New  York,  N.  H.  A  H. 
R.  Co.  T.  Scovill  (Conn.)  42  L.  R,  A.  157; 
Kates  V.  Atlanta  Baggage  &  Cab  Co.  <Oa.)  46 
L.  R.  A.  431 ;  Oodbout  t.  St.  Fan!  Union  Depot 
61  L.  R.  A. 


Co.  (Minn.)  47  L.  R.  A.  634;  Norfolk  &  W. 
Co.   T.   Old  Dominion   Baggage  Transfer  Co. 
(Va.)  60  L.  R.  A.  722 ;  and  Boston  &  A.  B.  Co. 
V.  Urown  (Uass.)  S2  L.  H.  A.  418. 

For  denial  of  such  exclusive  privilege  see 
Indianapolis  Union  R.  Co.  V.  Dohn  (Ind.)  45. 
L.  R.  A.  427 ;  Llndsey  v.  Annlaton  (Ala.)  2T 
L.  R.  A.  430 :  State  v.  Reed  (Miss.)  43  L.  R.  A. 
134;  and  Pennsfivanla  Co.  v.  Chicago  <IU.> 
B8  U  R.  A  223. 
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Messrs,  Richard  J.  OooneT,  Clsrenoe 
4.  Darrow,  and  WlUiam  Tltompion,  for 

appellants : 

The  use  of  the  streets  of  a  city,  whether 
-for  vehicles  drawn  by  animals,  or  footmen, 
•or  the  passage  of  cars,  must  be  for  the  pub- 
lic. No  corporation  or  individual  can  ac- 
•quire  an  exclusive  right  to  their  use  for 
merely  private  purposes. 

Trotter  V.  Ohtcago,  33  III.  App.  206,  136 
HI.  430,  20  N.  E,  359;  Chicago  Dock  d 
■Canal  Co.  v.  Qarrity,  115  111.  155,  3  N.  E. 
448;  Tngman  v.  Chicago,  78  III.  406;  CAi- 
•otMO  T.  Jtumpff,  45  lU.  90,  92  Am.  Deo.  200; 
Kwmund!/  v.  Mahan,  72  HI.  462;  Boat  St. 
Louis  T.  Wehrung,  50  111.  28. 

The  writ  of  injunction  should  not  be  con- 
verted into  a  legislative  measure  regulating 
the  use  of  the  streets  and  the  occupations 
«f  the  appellants. 

lAndsay  v.  Annistonf  104  Ala.  267,  27 
L.  K.  A.  436,  16  So.  545. 

The  use  of  the  street  with  the  consent 
■and  acquiescence  of  the  municipal  author- 
ities cannot  be  enjoined  at  tbe  suit  of  an 
abutting  property  owner. 

Doons  v.  Lake  Street  Elev.  B.  Co.  165  111. 
-010,  36  L.  K.  A.  97,  46  N.  E.  520;  Murphy 
V.  Chicago,  29  III.  279,  81  Am.  Dec.  307; 
Stetson  V.  Chicago  d  B.  R.  Co.  75  III.  74; 
Patterson  v.  Chicago,  D.  d  Y.  R.  Co.  75 
111.  588;  Chicago,  B.  d  Q.  B.  Co.  v.  McQin- 
nia,  79  lU.  269;  Peoria  d  B.  I.  B.  Co.  v. 
£ehertz,  84  111.  135;  Pmn  Mvt.  L.  Itu.  Co. 
T.  tfetM.  141  111.  35.  31  K.  E.  138;  Cor- 
coran V.  Chicago,  M.  d  N.  B.  Go.  149  111. 
291,  37  N.  E.  68;  White  v.  Metropolitan 
West  Side  Elev.  R.  Co.  154  111.  620,  39 
N.  E.  270;  Pittsburgh,  G.  G.  d  St.  L.  R. 
•Co.  V.  Bacfciw,  154  U.  S.  421,  38  L.  ed.  1031, 
14  Sup.  Ct.  Rep.  1414;  TrMcsdale  v.  Peoria 
Grape  Sugar  Co.  101  111.  561;  World's 
•Columbia  Eisposition  v.  United  States,  Q 
<3.  C.  A.  58,  18  U.  S.  App.  42,  56  Fed.  654; 
Dunning  r.  Aurora,  40  111.  481;  Blist  v. 
Kennedy,  43  111.  67 ;  Cook  County  v.  Great 
Western  B.  Co.  119  111.  218,  10  N.  E.  564; 
Tibbetis  V.  West  d  South  Toum.  Street  R. 
■Co.  54  ni.  App.  180;  Chicago  v.  Union  Bldg. 
Asao.  102  111.  380,  40  Am.  Rep.  598;  Clark 
V.  Donaldson,  104  111.  639;  Union  Coal  Co. 
v.  La  Salle,  136  III.  119,  12  L.  R.  A.  326, 
£6  N.  E.  506;  Heaing  v.  Scott,  107  111.  600; 
Miller  t.  Webator  City,  84  Iowa,  162,  62 
N.  W.  648. 

The  law  above  cited  applies  to  a  corpora- 
"tion  OS  well  as  to  private  individuals. 

General  Electric  R.  Co.  v.  Chicago  City 
B.  Co.  86  III.  App.  382;  Pennsylvania  Coal 
<?o.  v.  Chicago,  181  III.  289,  53  L.  R.  A. 
■223,  54  N.  E.  825. 

The  appellee  has  an  adequate  remedy  at 
law,  and  relief  in  eqmty  will  not  be  granted. 

Richards  v.  Lalce  Shore  d  M.  S.  B.  Co. 
124  111.  516,  16  N.  E.  909;  Chicago,  M.  & 
St.  P.  B.  Co.  V.  Darke,  148  111.  226,  35 
N.  E.  750;  Lake  Brie  d  W.  «.  Co.  v.  Scott, 
132  111.  429,  8  L.  R.  A.  830,  24  N.  E.  78; 
Chioago  A  A.  B.  Go.  t.  Bohhina,  ISO  111. 
£08,  43  N.  E.  382;  Gait  v.  Chioago  d  U.  W. 
R.  Co.  157  111.  126,  41  E.  643;  Bignay 
«1  L.  R.  A. 


V.  Chicago,  102  III.  64;  Chicago  d  W.  /.  B. 
Co.  V.  Ayrea,  106  III.  511;  Pittsburg,  Ft. 
W.  d  C.  B.  Co.  V.  Reich,  101  111.  157; 
Ottau;a  Gaalight  d  Coke  Co.  v.  Graham, 
28  111.  73,  81  Am.  Dec.  263;  IlUnois  O.  B. 
Go.  V.  Grahill,  60  HI.  242. 

Where  the  relief  prayed  for,  if  granted, 
would  be  of  great  injury  to  the  appellants, 
and  not  of  a  corresponding  benent  to  the 
appellee,  an  injunction  will  be  denied. 

Pratt  V.  Neic  York  C.  d  H.  R.  R.  Go. 
90  Hun,  83,  35  K.  Y.  Supp.  557;  Gray  v. 
Manhattan  R.  Co.  128  N.  Y.  509,  28  N.  E. 
498;  High,  Inj.  696;  BarUm  d  H.  Co.  t. 
Paschall,  6  Del.  Ch.  435;  Fohea  v.  Rome, 
W.  d  0.  R.  Co.  121  N.  Y.  605,  8  L.  R.  A. 
453,  24  N.  E.  919;  Jacksonville,  T.  d  K. 
W.  R.  Go.  V.  Adams,  28  Fla.  656,  14  L.  R.  A. 
533,  10  So.  465;  .imerman  v.  Deane,  132 
N.  Y.  355,  30  N.  E.  741;  Interstate  Com- 
merce Commission  v.  Cincinnati,  ?f.  0.  d 
T.  P.  R.  Co.  6  Inters.  Com.  Rep.  131,  64 
Fed.  981;  Waaon  v.  Sanborn,  45  N.  H.  171. 

The  outside  facilities  at  a  depot  must  be 
equal. 

Godbout  V.  St.  Paul  Union  Depot  Co. 
79  Minn.  188,  47  L.  R.  A.  532,  81  N.  W. 
835;  1  Fetter,  Carr.  Pass,  t  246,  p.  638. 

A  railroad  or  depot  company  cannot  make 
arbitrary  rules  discriminating  as  to  who 
may  occupy  stands  as  provided  by  such 
depot,  and  as  to  who  shall  solicit  passen- 
gers therefrom. 

Ray,  Pass.  Carr.  §S  113-116;  Montana 
Union  R.  Co.  t.  Lanqlois,  9  Mont.  410, 

8  L.  R.  A.  753,  24  Pae.  209;  Markham  v. 
Brorcn,  8  N.  H.  523,  31  Am.  Dec.  209; 
Cravens  v.  Rodgers,  101  Mo.  247,  14  S.  W. 
106;  Kalamazoo  Hack  &  Bus  Go.  v.  Sootsma, 
84  Mich.  194,  10  L.  R.  A.  819,  47  N.  W. 
667;  Larson  v.  Metropolitan  Street  B.  Co. 
110  Mo.  247,  16  L.  R.  A.  330,  19  S.  W.  416; 
Marriott  v.  London  d  B.  W.  B.  Go.  I  C. 
B.  N.  S.  499;  Be  Palmer,  L.  R.  6  C.  P. 
104;  Camhloa  v.  PhUadelphia  d  B.  B.  Co. 

9  Phila.  411;  Tfeto  England  E<ep.  Co.  y. 
Maine  O.  B.  Co.  67  Me.  188,  2  Am.  Rep.  31; 
Summitt  v.  State,  8  Lea,  413,  41  Am.  Rep. 
637 ;  State  v.  BeetL,  76  Miss.  211,  43  L.  R.  A. 
134,  24  So.  308;  IndianapoUa  Union  B.  Oo. 
V.  Dohn,  153  Ind.  10,  45  L.  R.  A.  427,  63- 
N.  fi.  937;  Lucas  v.  Herbert,  148  Ind.  64, 
37  L.  K.  A.  376.  47  N.  E.  146;  Cole  r. 
Bowen,  88  Mich.  219,  13  L.  R.  A.  848,  50 
X.  W.  138;  MeConnell  v.  Pedigo,  92  Ky. 
465,  18  S.  W.  15;  Pennsylvania  Coal  Go. 
V.  Chicago,  181  III.  289,  63  L.  R.  A.  223, 
54  N.  E.  825;  Lindsay  v.  Anniston,  104 
Ala.  257,  27  L.  R.  A.  436,  16  So.  545; 
Pittsburg,  Ft.  W.  d  C.  R.  Co.  v.  Cheevera, 
149  111.  430,  24  L.  R.  A.  156,  37  N.  E.  49; 
Doane  v.  I^ake  Street  Elev.  B.  Co.  165  111. 
510,  36  L.  R.  A.  97,  46  N.  E.  620;  Truea- 
dale  V.  Peoria  Grape  Sugar  Co.  101  111.  661  j 
Chicago  V.  Union  Bldg.  Aaao.  102  111.  380, 
40  Am.  Rep.  688;  Duianing  v.  Aurora,  40 
111.  481;  Clark  t.  Donaldson,  104  HI.  630; 
Union  Coal  Co.  v.  La  Salle,  136  111.  219, 
12  L.  R.  A.  326,  26  K.  E.  506;  Heaing  T. 
Scott,  107  111.  600. 
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Meatn.  Frank  J.  Loesek,  Bdsmr  A. 
BAn«r»M,  and  C!harl«B  F.  iM^atih,  for 

appellee: 

Cabmeu  and  expreesmen  have  no  right  to 
enter  a  railroad  station  for  the  purpoae  of 
soliciting  patronage  without  the  consent  of 
the  railroad  company. 

Jenck*  V.  Coleman,  2  Sumn.  221,  Fed. 
Ca».  No.  7^58;  Borfcer  v.  Midland  R.  Co. 
18  C.  B.  46;  Marriott  v.  London  d  S.  W. 
R.  Co.  1  C.  V.  K.  S.  408;  Beadell  t.  Baatem 
Coimtiea  R.  Co.  2  C.  B.  N.  8.  609;  Re 
Painter,  2  C.  B.  N.  S.  702;  The  D.  R.  Mar- 
tin, 11  Blatchf.  233,  Fed.  Cas.  No.  1,030; 
Barney  v.  Oyster  Bay  &  H.  S.  B.  Co.  67 
N.  Y.  301,  23  Am.  Rep.  115;  Old  Colony  R. 
Co.  V.  Tripp,  147  Mass.  36,  17  N.  E.  89; 
Com.  T.  Carey,  147  Mass.  40,  not«,  17  N.  E. 
97 ;  Fluktr  t.  Oeorgia  R.  d  Bkg.  Co.  81  Ga. 
461,  2  L.  R.  A.  843,  8  S.  E.  S29;  OrigKold 
V.  Webb,  16  R.  I.  649,  7  L.  K.  A.  302,  19 
Atl.  143;  Smith  V.  A'cic  York,  L.  E.  d  W. 
R.  Co.  U9  Pa.  249,  24  Atl.  304;  Ifew  York 
C.  d  H.  R.  R.  Co.  V.  Flynn,  74  Hun,  124, 
26  N.  Y.  Supp.  869 ;  New  York  C.  d  H.  R. 
R.  Go.  V.  Sheeley,  57  N.  Y.  S.  R.  766,  27 
N.  Y.  Supp.  186;  Brotcit  v.  .Veto  York  C.  d 
H.  R,  R.  Co.  75  Hun,  »55,  27  K.  Y.  Supp. 
69;  Butnmitt  v.  State,  8  Lea,  413,  41  Am. 
Kep.  637;  Luoa9  v.  Herbert,  148  Ind.  64. 
87  L.  R.  A.  376,  47  N.  K.  146;  New  York, 
N.  H.  d  H.  B.  Co.  V.  Scovill,  71  Conn.  136, 
42  h.  B.  A.  157,  41  Atl.  246;  Snyder  v. 
Union  D^pot  Co.  19  Ohio  C.  C.  368;  Katee 
V.  Atlanta  Baggage  d  Cab  Co.  107  Ga.  636, 

46  L.  R.  A.  431,  34  S.  E.  372;  Godbout  v. 
Si.  Paul  Union  Depot  Co.  79  Minn.  188, 

47  L.  R.  A.  632,  81  N.  W.  836;  New  York 
C.dH.H.  R.  Co.  V.  Warren,  31  Misc.  571, 
64  N.  Y.  Supp.  781;  Boeton  d  A.  R.  Co.  T. 
Broien,  177  Mass.  65,  52  L.  R.  A.  418,  58 
N.  E.  189 ;  Boston  d  M.  R.  Co.  v.  Sultivan, 
177  Mass.  230,  58  N.  E.  689;  New  York, 
y.  H.  d  n.  R.  Co.  V.  Borfc, '23  R.  I.  218, 
49  Atl.  965;  Express  Caeea,  117  U.  S.  1, 
sub  nom.  Memphis  d  L.  R.  R.  Co.  v. 
8outhen\  Exp.  Co.  29  L.  ed.  791,  6  Sup.  Ct. 
Rep.  542.  628;  St.  Louia  Drayage  Co.  v. 
Louisville  d  N.  B.  Co.  5  Inters.  Com.  Rep. 
137,  65  Fed.  89. 

Appellee  has  the  legal  right  to  a  free  and 
unobstructed  entrance  to  its  passenger  sta- 
tion from  Canal  street.  Such  ri^t  is  a 
property  right,  and  the  obstruction  of  such 
entrance  by  the  appellants  gathering  there 
in  large  numbers  to  ply  their  vocations  is  a 
private  nuisance. 

Benjamin  v.  Storr,  L.  R.  9  C.  P.  400; 
Lyon  V.  Fishmovgn-a'  Co.  L,  R.  1  App.  Caa. 
602;  Frilz  v.  Uobson,  L.  R.  14  Ch.  Div.  542; 
Jaques  v.  National  Exhibit  Co.  15  Abb.  N. 
C.  250;  Ballock  v.  Scheyer,  33  Hun,  111; 
Flynn  t.  Taylor,  53  Hun,  167,  6  N.  Y.  Supp. 
96,  127  Y.  o9U,  14  L.  B.  A.  556,  28  N.  E. 
418;  Callanan  v.  Oilman,  107  N.  Y.  360, 
14  N.  E.  264;  Shook  T.  Cohoea,  108  N.  Y. 
649.  I-')  N.  E.  531;  Cohen  v.  New  York,  113 
X.  Y.  535,  4  L.  R.  A.  400,  21  N.  E.  700; 
Forth  V.  Manhattan  R.  Co.  134  N.  Y.  615, 
32  N.  K.  C49;  Carter  v.  Chicago,  57  111. 
283;  Field  v.  Barling,  149  111.  557,  24  L.  R. 
01  L.  R.  A. 


A.  406,  87  N.  E.  850;  Newell  t.  Ba»»»  142 
111.  104,  31  N.  E.  176;  Hart  v.  Buohner,  5 
C.  C.  A.  1,  2  U.  S.  App.  488,  54  Fed.  925: 
McDonald  v.  Newark,  42  N.  J.  Eq.  136,  7 
Atl.  865:  2  Dill.  Mun.  Corp.  4th  ed. 
S8  S87b,  G56a;  1  Lewis,  Em.  Dom.  2d  ed.. 
pp.  170-196;  McQuaid  v.  Portland  d  V.  R. 
Co.  18  Or.  237,  22  Pac.  899;  1  Am.  &  Eng. 
Enc  Law,  2d  ed.  pp.  225,  238;  Elliott, 
Roods  ft  Streets,  2d  ed.  761;  Branahan  v. 
Cincinnati  Hotel  Co.  39  Ohio  St.  8S8,  4fr 
Am.  Rep.  467;  Lahr  r.  Metropolitan  Stev. 
R.  Co.  104  N.  Y.  268,  10  N.  E.  628. 

Injunction  is  the  only  adequate  remedy- 
in  the  ease  at  bar. 

2  Spelling,  Inj.  2d  ed.  Sg  338,  340;  1  Am. 
&  Eng.  Enc.  Iaw,  2d  ed.  p.  225;  2  Lewis, 
Eni.  Doni.  2d  ed.  S  609;  1  High,  Inj. 
SS  816,  820;  Billiard.  Inj.  3d  ed.  fi  828; 
2  Dill.  Mun.  Corp.  4th  ed.  S  661;  Elliott^ 
Roads  &  Streets,  2d  ed.  {  709;  Pennsylvania 
Cool  Co.  V.  Chieago,  181  lU.  289,  63  L.  R. 
A.  223,  64  N.  E.  826 ;  Carter  v.  Chicago,  57 
111.  283;  Edwards  v.  Haeger,  180  111.  99, 
64  N.  E.  176;  Lowery  v.  Pekin,  186  HI.  387,. 
51  L.  R.  A.  301,  57  N.  E.  1062;  Chicago- 
Ceneral  R.  Co.  v.  Chicago,  B.  d  Q.  R.  Co. 
181  111.  605,  64  N.  E.  1026;  Oeneral  Bleotrio 
R.  Co.  V.  Chicago,  I.  d  L.  R.  Co.  39  C.  C.  A. 
346,  96  Fed.  907.  46  C.  a  A.  629.  107  Fed. 
771 ;  London  d  N.  W.  R.  Co.  y.  Laneaahire- 
d  Y.  R.  Co.  L.  R.  4  Eq.  174;  New  York  C. 
d  H.  R.  R.  Co.  V.  Flynn,  74  Hun,  124,  20- 
N.  Y.  Supp.  859;  Brown  v.  New  York  C.  d- 
H.  R.  R.  Go.  75  Hun,  355,  27  N.  Y.  Siipp. 
69,  Affirmed  in  151  N.  Y.  674,  46  N.  E. 
1145;  New  York  C.  d  H.  R.  R.  Co.  v. 
Sheeley,  57  N.  Y.  S.  R.  766,  27  N.  Y.  Supp.. 
186;  New  York  C.d  H.  B.  R.O0.  t.  Warren,. 
31  Misc.  571,  64  N.  Y.  Supp.  781;  Snyder 
V.  Union  Depot  Co.  19  Ohio  C.  C.  368;  New 
York,  N.  H.  d  H.  R.  Co.  v.  Scovill,  71  Conn. 
136,  42  L.  R.  A.  157,  41  Atl.  246;  Boston 
d  M.  R.  Co.  V.  Sullivan,  177  Mass.  230,  53- 
N.  E,  080;  Qoodaan  v.  Richardson,  L.  R. 
9  Ch.  221. 

Baker,    Circuit    Judge,    delivered  the- 

opinion  of  the  court: 

The  temporary  injunction  appealed  from* 
entered  at  the  suit  f>f  appellee,  a  railroad 

corporation  organized  and  existing  under 
the  laws  of  Pennsylvania,  commands  appel- 
lants, citizens  of  Illinois,  to  desist  ( 1 )  from 
soliciting  the  custom  of  incoming  passen- 
gers for  cabs,  carriages,  express  wagons,  and 
hotels  within  appellee's  passenger  station 
at  Chicago;  and  <2)  from  congregating- 
upon  the  sidewalk  in  front  of,  adjacent  to, 
or  about  the  entrances,  and  there  soliciting- 
the  custom  of  passengers. 

1.  Appellee  has  a  ccmtract  vitii  the  Par- 
melee  Transfer  Company  under  which  two- 
agmts  of  the  transfer  company  are  sta- 
tioned within  the  depot  building  to  solicit 
the  custom  of  passengers.  Those  appellanta 
who  are  hackmen  have  continuously  asserted 
the  right,  over  appellee's  repeated  objee- 
tioiiH,  to  have  two  of  their  number  enter 
the  building  to  solicit  custom,  and  have- 
acted  accordingly,  and  threaten  to  continue. 

I 
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Those  appellants  who  are  not  hackmen  claim 
no  right  to  enter  appellee's  building  for  the 
purpose  of  plying  their  trades.  The  ques- 
tion on  this  branch  of  the  case  is  the  right 
of  the  hackmen  to  solicit  business  within 
the  station,  over  app^ee's  profeut.  That 
appellee  may  exclude  all  haelcmen  is  not 
denied.  But  it  is  insisted  that  appellee 
may  not  lawfully  give  an  exclusive  privilege 
to  one  hacknmn;  tnat,  by  granting  the  priv- 
ilege to  one,  it  has  waived  its  right  of  ex- 
clusion; and  that  its  only  remaining  right 
is  to  promulgate  and  enforce  reasonable 
rules  and  r^ulations  under  which  all  hack- 
men,  without  diBcrimination,  shall  be  al- 
forded  e^ual  facilities  in  solieiting  patron* 
a^  within  the  station.  In  support  of  this 
view  {Montana  I7nto»  A.  Co.  v.  Langioia, 
S  Mont.  41»,  8  L.  R.  A.  753,  24  Pac.  200; 
Cravens  v.  Rodgert,  101  Mo.  247,  14  S.  W. 
106 ;  Kalamaeoo  Hack  d  Bus  Co.  v.  Sootama, 
84  Mich.  194,  10  L.  R.  A.  819,  47  N.  W. 
667;  IdcConnell  v.  Pedigo,  92  Ky.  465,  18 
8.  W.  15;  Lindaay  v.  Anniaton,  104  Ala. 
257.  27  L.  R.  A.  436,  16  So.  645;  State  v. 
Beed,  76  Miss.  211,  43  li.  R.  A.  134,  24  So. 
308;  Indianapolis  Union  R.  Co.  Dohn, 
153  Ind.  10,  45  L.  R.  A.  427,  53  N.  E.  937; 
Pennsylvania  Goal  Co.  v.  Chicago,  181  III. 
289,  53  L.  n.  A.  223,  54  N.  E.  825),  as  well 
aa  against  it  {Jencks  v.  Coleman,  2  Sumn. 
221,  Fed.  Cas.  No.  7,258;  Barker  v.  Mid- 
land R.  Co.  18  C.  B.  46;  Marriott  v.  London 
d  a.  W,  B.  Co.  1  C.  B.  N.  S.  499;  Beadell 
V.  Eastern  Counties  R.  Co.  2  C.  B.  N.  S. 
500 ;  Re  Painter,  2  C.  B.  N.  S.  702 ;  Barney 
v.  Oyster  Bay  d  H.  8.  B.  Co.  87  N.  Y.  301, 
23  Am.  Rep.  115;  The  D.  B.  Martin,  11 
Blatchf.  233,  Fed.  Cas.  No.  1,030;  Old  Col- 
ony B.  Co.  V.  Tripp,  147  Mass.  35,  17  N.  E. 
89;  Com  V.  Carey,  147  Mass.  40,  note,  17 
a.  E.  97 ;  Fluker  v.  Georgia  B.  d  Bkg.  Co. 
81  Ga.  461,  2  L.  R.  A.  843,  8  S.  E.  529; 
Oriswold  v.  Wehb,  16  R.  I.  640,  7  L.  R.  A. 
302,  19  Atl.  143;  Smith  v.  New  York,  L.  E. 
A  W.  B.  Co.  140  Pa.  240.  24  Atl.  304;  New 
Yotk  0.  A  B.  R.  B.  Co.  t.  Flynn,  74  Hun, 
124,  26  N.  Y.  Supp.  859;  Tiew  York  C.  d 
H.  R.  B.  Co.  V.  Sheeley,  57  N.  Y.  S.  R.  766, 
27  N.  Y.  Supp.  185;  Broicn  v.  3Vew  York 
C.  d  11.  R.  R.  Co.  75  Hun,  355,  27  N.  Y. 
Supp.  69,  151  N.  Y.  674,  46  N.  E.  1145; 
Summitt  v.  Mate,  8  Lea,  413,  41  Am.  Rep. 
fi37;  Lucas  v.  Herbert,  148  Ind.  64,  37  L. 
R.  A.  376,  47  N.  E.  146;  'New  York,  y.  H. 
<£  H.  B.  Co.  V.  Scovill,  71  Conn.  136,  42 
li.  R.  A.  157,  41  Atl.  246;  Snyder  t.  Union 
Depot  Co.  19  Ohio  C.  C.  368;  Kates  v. 
Atlanta  Baggage  rf  Cab  Co.  107  Ga.  630, 

46  L.  R.  A.  431,  34  S.  E.  372;  Oodbout  v. 
St.  Paul  Union  Depot  Co.  79  Minn.  188, 

47  L.  R.  A.  532,  81  N.  W.  835;  New  York 
C.  d  H.  R.  R.  Co.  V.  Warren,  31  Misc.  571, 
64  N.  Y.  Supp.  781 ;  Boston  d  A.  R.  Co.  v. 
Broicn,  177  Mass.  65,  52  L.  R.  A.  418,  58 
N.  E.  189;  Boston  d  M.  R.  Co.  v.  Sullivan, 
177  Mass.  230.  58  N.  E.  689;  New  York, 
7f.  H.  d  H.  R.  Co.  V.  Bork,  23  R.  L  218,  49 
Atl.  965;  Express  Cases,  117  U.  S.  1,  aub 
nom.  Memphis  d  L.  R.  R.  Co.  t.  Southern 
Exp.  Co.  20  L.  ed.  701,  6  Sup.  Ct.  Rep.  342, 
61  L.  R.  A. 


628;  St.  Louia  Drayage  Co.  v.  Louisville  d 
-V.  B.  Co.  5  Inters.  Com.  Rep.  137,  65  Fed. 
39),  our  attention  is  directed  to  a  large 
number  of  cases. 

The  asserted  right  of  the  hackmen  neces- 
sarily postulates  a  correlative  du^  on  tha 
part  of  the  railroad  company.  The  com- 
pany owes  the  duty  to  all  persons,  without 
discrimination,  to  carry  them  on  equal 
terms  of  service  and  compensation.  As  a 
common  carrier  of  passengers,  the  company 
must  provide  facilities  for  the  reception^ 
carriage,  and  discharge  of  its  passengers, 
and  must  establish  rates  which  are  avail- 
able equally  to  all  who  desire  to  become 
passengei-s.  But  the  comptmy  does  not  owe 
to  its  passengers  the  duty  to  provide  on  ita 
trains  the  opportunities  for  them  to  pur- 
chase newspapers,  books,  fruit,  and  the  like, 
or  to  employ  the  services  of  a  stenographer 
or  of  a  barber,  or  to  buy  cab  or  expresa 
tickets.  Much  less  does  it  owe  the  duty  to 
anyone  to  permit  him  to  pursue  his  vocation 
on  the  trains.  And  if  not  on  the  trains, 
then  not  in  the  station  building.  The  re- 
lation of  carri«-  and  passenger  continues, 
not  merely  on  the  train,  but  within  the 
station  at  the  end  of  the  journey.  The 
right  of  way  on  which  the  trains  run,  and 
the  lands  on  which  the  depots  are  built, 
were  obtained  and  are  held  for  purposes  of 
the  same  general  character. 

The  fact  that  the  person  who  asserts  the 
right  to  cariy  on  hie  business  for  his  own 
profit  upon  the  trains  or  within  the  stati<m 
buildings  is  himself  a  common  carrier  doea 
not  affect  the  question.  The  railroad  com- 
pany is  a  common  carrier  of  merchandise^ 
but  is  not  a  common  carrier  of  common 
carriers  of  merchandise.  It  owes  no  duty 
to  express  companies  to  haul  their  cars  and 
safes  and  messengers.  Express  Cases,  117 
U.  S.  1,  sub  nom.  Memphis  d  L.  R.  B.  Co. 
V.  Southern  Eap.  Co.  20  L.  ed.  701,  6  Sup. 
Ct.  Rep.  542,  628.  If  it  owed  the  duty  it 
would  have  to  treat  all  alike.  Owing  no 
duty,  it  ma^  engage,  or  not,  as  it  pleases, 
in  the  business  of  serving  express  com- 
panies, and  may  choose  the  company,  and 
name  the  terms  that  are  acceptable  to  it. 
It  may,  therefore,  contract  against  its  own 
negligence  in  injuring  express  messengers 
{Baltimore  d  O.  S.  W.  B.  Co.  v.  Voigt,  17(5 
U.  S.  498,  44  L.  ed.  560,  20  Sup.  Ct.  Rep. 
385;  Louisville,  N.  .4.  d  O.  B.  Co.  v.  Keefer^ 
14(t  Ind.  21,  38  L.  R.  A.  03,  44  N.  E.  796, 
Pittsburgh,  C.  C.  d  St.  L.  B.  Co.  t.  Va- 
honey,  148  Ind.  196,  40  L.  R.  A.  101,  40 
N.  E.  017,  47  N.  E.  464),  though  publie 
policy  forbids  such  exemption  in  the  case 
of  passengers  (.Yeic  I'orfc  C.  B.  Co.  y. 
Lockuood,  17  Wall.  357,  21  L.  ed.  627). 
Similarly,  a  railroad  company  is  not  a  com- 
mon carrier  of  common  carriers  of  pfus- 
sengers.  It  owe«  no  duty  to  sleeping  car 
companies  to  haul  their  cars  and  clerks  and 
porters,  and  may,  therefore,  exempt  itself 
from  liability  for  negligence.  Russell  v. 
Pittsburgh.  C.  0.  d  St.  L.  B.  Co.  157  Ind. 
305,  5o  1..  R.  A.  2.53.  61  N.  E.  078.  So,  also, 
a  railroad  company  is  under  no  obligation 
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to  issue  passes,  and  may,  therefore,  exempt 
itself  fnnn  liability  for  negligence.  Payne 
V.  Terre  Haute  <£  /.  R.  Co.  157  Ind.  616, 
66  L.  R.  A.  472.  62  N.  E.  472.  Through  all 
of  these  particulars,  namely,  the  relations 
between  railroad  companies  and  news  deal- 
ers, fruit  venders,  restaurateurs,  hotel  run- 
ners, hackmen,  baggage  agents,  transfer 
companies,  express  companies,  sleeping  car 
companies,  and  pass  holoers,  there  runs  one 
common  principle:  Whatever  a  railroad 
company  does  as  a  common  carrier,  it  is 
compelled  to  do  for  all  without  discrimina- 
tion. Whatever  it  may  lawfully  do  outside 
of  its  obligations  as  a  common  carrier  is  a 
matter  of  favor.  And  by  the  term,  favor 
goes  not  by  right. 

The  true  relations  of  the  parties  are  the 
Bame,  whether  the  suit  be  instituted  by  the 
one  who  seeks  to  participate  In  the  favor, 
or  by  the  railroad  company  that  withholds 
it.  No  taint  of  uncleanness  can  justly  at- 
tach to  the  complainant  who  asks  protection 
in  the  possession  of  his  own,  on  the  ground 
that  he  declines  to  license  the  defendant  to 
enter,  though  he  licenses  others.  And  if  it 
were  to  be  held  that  the  granting  of  such 
favors  was  beyond  the  charter  powers  of  a 
railroad  company,  appellants  would  not  be 
helped.  It  is  the  part  of  the  public  author- 
ities to  restrain  and  punish  ultra  vires  acts. 
No  one  can  maintain  tliat  the  law  shall  be 
violated  with  him  as  a  pariicepg  criminit 
because  it  is  broken  with  another. 

Appellee,  a  Pennsylvania  corporation, 
comes  into  the  Federal  courts,  not  on  ac- 
count of  its  citizenship,  for  it  has  none,  but 
by  virtue  of  the  irrebuttable  presumption 
that  all  of  its  stockholders  are  citizens  of 
states  other  than  Illinois.  If  it  were  to  be 
conceded  that  the  question  now  under  con- 
sideration is  one  of  local  law,  we  would 
nevertheless  feel  free  to  act  as  we  see  the 
right,  because  we  do  not  find  that  the  su- 
preme court  of  Illinois  has  decided  the 
ijuestion.  No  statute  is  referred  to  that 
touches  the  question.  No  case  is  cited  in 
which  the  supreme  court  of  Illinois  has 
decided  that  hackmen  have  the  right,  over 
the  objection  of  a  railroad  company,  to  ply 
their  trade  on  trains  and  within  stations 
unless  alt  are  excluded.  In  Pennsylvania 
Co<fl  Co.  V.  Chicago,  181  HI.  289,  58  L.  R.  A. 
223,  54  N.  E.  825,  the  company  unsuccess- 
.  fully  prosecuted  a  suit  and  an  appeal 
against  the  city  to  avoid  an  ordinance  which 
established  a  hack  stand  in  the  street  in 
front  of  a  portion  of  the  station.  Certain 
backmen  were  permitted  to  intervene  and 
file  an  answer.  They  denied  the  invalidity 
of  the  ordinance,  and  asserted,  in  effect,  that 
since  the  company  had  leased  ground  owned 
by  it,  and  situated  near  its  passenger  depot, 
to  an  owner  of  hacks  for  use  in  his  business, 
it  could  not  contest  the  right  of  the  city  to 
establish  a  hack  stand  in  the  street  adjoin- 
ing its  property.  But  no  claim  was  set  up 
in  the  hackmen's  answer,  or  adjudicated  in 
the  decree  appealed  from,  that  hackmen, 
under  any  circumstances,  could  compel  a 
railroad  company  to  permit  them  to  carry 
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on  their  business  by  soliciting  patronage  on 
the  company's  premises. 

2.  The  main  entrance  to  the  ataUon  com- 
prises three  doorways,  each  5  feet  wide. 
Most  of  the  thirty-odd  thousand  passengers 
a  day  go  through  this  entrance.  The  build- 
ing abuts  upon  the  street.  In  the  street, 
in  front  of  the  building,  some  distance  from 
the  entrance,  is  the  hack  stand  established 
by  the  city  ordinance.  From  10  to  20  hack- 
men  throughout  each  day  have  persisted  in 
congregating  about  the  entrance,  to  the 
material  interference  with  the  ingress  and 
^ress  of  passengers  and  railroad  employees. 
Ilia  number  has  been  swelled  by  the  pres- 
ence of  baggagemen,  hotel  runners,  and 
Parmelee  agents.  The  Parmelee  Company 
has  no  greater  rights  in  the  street  and  on 
the  sidewalk  than  the  others,  and  appellee 
has  not  undertaken  to  give  it  any.  Every- 
one who  has  an  existing  contract  to  deliver 
or  receive  a  passenger  has,  through  the  pas- 
senger, the  rigjit  of  access  and  entry  to 
serve  the  passenger.  This  the  appellee  con- 
cedes. 

The  title  and  the  right  of  control  of  the 
streets  for  street  purposes  are  in  the  city. 
If  the  streets  are  obstructed,  the  city  should 
clear  them.  Appellee  may  not  take  upon 
itself  the  vindication  of  the  city's  or  the 
public's  rights.  But  to  have  a  free  and  un- 
obstructed entrance  is  a  property  right, — 
an  easement  appurtenant  to  the  abutting 
realty.  From  continuous  infractions  of  that 
right,  appellee  is  entitled  to  relief.  Ben- 
jamin V.  Siorr,  L.  R.  9  C.  P.  400;  Lyon  t. 
Fi8h7}iongera'  Co.  L.  K.  1  App.  Cas.  662; 
Fritz  V.  Hobaon,  L.  R.  14  Ch.  Div.  542; 
Jaqucs  V.  Jfational  EaKihit  Co.  15  AU>.  N. 
C.  250;  Bollock  v.  Seheyer,  33  Hun,  111; 
Flj/nn  V.  Taylor,  S3  Hun,  167,  fl  N.  Y.  Supp. 
96;  Caltanan  v.  Oilman,  107  N.  T.  360,  14 
N.  E.  264 ;  fihook  v.  Cohoes,  108  N.  Y.  649, 
J5  N.  E.  531;  Cohen  v.  New  York,  113 
N.  Y.  535.  4  L.  R.  A.  406,  21  N.  E.  700; 
Flynn  v.  Taylor,  127  N.  Y.  596,  14  L.  R.  A. 
556,  28  N.  E.  418;  Forth  v.  Manhattan  R. 
Co.  134  N.  Y.  615,  32  N.  E.  649;  Carter  v. 
Chicago,  57  111.  283;  Field  v.  Barling,  140 
111.  657,  24  L.  B.  A.  406,  37  N.  K  860; 
Newell  V.  Sags,  142  III.  104,  31  N.  E.  176; 
Hart  V.  Buckner,  6  C.  C.  A.  1,  2  U.  S.  App. 
488,  54  Fed.  925;  McDonald  v.  Tieuiark, 
42  N.  J.  Eq.  136-138,  7  Atl.  855;  2  Dill. 
Mun.  Corp.  4th  ed.  §§  587t,  656a;  1  Lewis, 
Em.  Dora.  2d  ed.  pp.  170-196;  McQuaid  v. 
Portland  A  Y.  II.  Co.  18  Or.  237,  22  Pac. 
800;  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  225, 
238:  Elliott,  Roads  ft  Streets,  2d  ed.  781; 
Branahan  v.  Cincinnati  Hotel  Co.  39  Ohio 
St.  83S,  48  Am.  Rep.  457;  Lakr  v.  Metro- 
politan EUd.  R.  Co.  104  N.  Y.  268,  10  N.  E. 
528. 

But  a  decree  that  enjoins  appellants 
"from  congregating  on  the  sidewalk  in  front 
of,  adjacent  to,  or  about  the  entrances,  and 
there  soliciting  the  custom  of  passengers," 
appears  to  us  to  be  too  broad.  If  the  con- 
gregating created  only  a  public  nuisance, 
that  would  be  the  public's  concern.  The 
congregatiug  that  may  be  restrained  in  this 
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suit  of  appellee  la  only  such  as  interferes 
-with  the  lugress  and  i^ress  of  passengers 
and  employees. 

Inasmuch  as  the  decree,  by  its  tenns,  is 
not  limited  to  protecting  appellee's  private 
right  of  property,  as  above  indicated,  the 
«eoond  part  thereof  should  be  modified  to 


restrain  appellants  "from  congr^;ating  upon 
the  sidewalk  in  fitmt  of,  adjacent  to,  or 
about  the  entrances  of  appellee's  passenger 
station  in  Chicago,  and  from  there  soHoit- 
ing  the  custom  of  passengers,  so  as  to  inter- 
fere with  the  ingress  and  egress  of  passen- 
gers and  employees;"  and  it  is  so  ordered. 


FLORIDA  SUPREME  COURT. 


PREFERRED    ACCIDENT  INSURANCE 
COMPANY  of  New  York,  Plff.  in  Err., 
V. 

Heniy  ROBINSON. 
(  FI»  > 

^Vnder  a  poller  of  Insnranee  mar>lBst 
tbe  effects  of  bodily  iajsry  caused 
solely  by  external,  violent,  and  accidental 
meaos,  wherein  It  Is  provided  that  tbe  In- 
suraove  does  oot  cover  injury,  fatal  or  non- 
fatal, rebulUug  from  any  poison  or  Infection, 
or  from  aoyttalDg  accidentally  or  otberwise 
taken,  administered,  absorbed,  or  Inhaled,  no 
recovery  can  be  bad  for  Injury  resulting  from 
Inflammation  of  the  eyes  In  consequence  of 
nccldentally  coming  In  contact  with  poison 
Ivy,  whereby  tbe  Irritating  poison  was  ab< 
■orbed  Into  the  eye. 

(February  24,  1B08.) 

ERROR  to  the  Circuit  Court  for  Duval 
County  to  review  a  judgment  in  fAvor 
of  plaintiff  in  an  action  brought  to  recover 
a  daim  under  an  accident  insurance  polity. 
Reversed. 

Statement  by  Tarlor,  Ch.  J.; 

The  defendant  in  error,  Henry  Robinson, 
sued  the  plaintiff  in  error,  the  Preferretl 
Accident  Insurance  Company  of  New  York, 
in  the  circuit  court  of  Duval  county.  The 
declaration  alleged  as  follows:  "Henry  Rob- 
inson, by  Wm.  B.  Young,  his  attorney,  sues 
the  Preferred  Accident  Insurance  Company 
<if  New  York,  a  corporation  created  and  ex- 
isting under  and  tgr  virtue  of  the  laws  of 
-the  state  of  New  York,  and  having  an  agent 
residing  in  the  city  of  Jacksonville,  in  said 
county,  for  that  whereas,  on  the  9th  day  of 
April,  1897,  the  said  defendant  undertook 
and  agreed,  in  writing,  in  consideration  of 
the  annual  premium  of  $24  then  and  there 
paid  by  the  said  plaintiff  and  accepted  by 
aaid  defendant,  to  insure  the  said  plaintiff 

*Headnote  by  Tjltlob,  Cb.  J. 

Nora. — As  to  what  constitutes  an  accident 
within  the  meaning  of  an  accident  Insurance 
fwllcy,  see  alao.  In  this  series.  Fidelity  &  C.  Co. 
T.  Johnson  (Miss.)  80  L.  R.  A.  206,  and  note; 
Hennelley  v.  Employers'  Liability  Assnr.  Corp. 
(N.  T.)  31  L.  K.  A.  686;  Fideli^  A  C.  Co.  v. 
-Waterman  (III.)  82  L.  B.  A.  654;  Modern 
Woodmen  Aeci.  Asso.  v.  Bhtjwat  (Neb.)  80  L. 
B.  A.  826;  Hasten  v.  Interstate  Casoalty  Co. 
«1  L.  R.  A. 


for  the  terut  of  twelve  calendar  months,  be- 
ginning ut  12  o'clock  noon  on  said  date,  and 
ending  at  12  o'clock  noon  on  the  0th  day  of 
April,  1808,  against  the  effects  of  bodily 
injury  caused  solely  by  external,  violent, 
and  accidental  means,  to  wit.  In  the  sum  of 
$25  per  week,  not  exceeding  one  hundred 
and  four  consecutive  weeks,  where  the  in- 
jury i-eceived  as  aforesaid  shall,  independ- 
ent of  all  other  causes,  and  immediately 
following  the  receipt  thereof,  wholly  and 
continuously  disable  him  from  transacting 
any  and  every  kind  of  business  pertaining 
to  his  occupation  as  president  of  a  bank; 
and  plaintiff  avers  that  tat,  to  wit,  the  26th 
day  of  June,  1807,  while  out  riding  in  said 
county,  a  foreign  substance,  to  wit,  poison 
ivy,  was  blown  into  plaintiff's  left  eye, 
which  caused  inflammation  to  immediately 
set  in,  extending  to  both  eyes  and  to  the 
face,  by  reason  of  which  injury  so  sustained 
plaintiff  was  wholly  and  continuously  dis- 
abled from  transacting  any  and  every  kind 
of  business  pertaining  to  h»  uid  occupation 
for  a  long  period,  to  wit,  for  ten  consecutive 
weeks  immediately  following  the  said  Sttth 
day  of  June,  1897,  and  plaintiff  upon  the 
first  day  aifter  receiving  said  injury  upon 
which  he  was  physically  able  to  do  so,  to 
wit,  the  27th  day  of  August,  1897,  gave 
notice  in  writing  to  the  secretary  of  said 
company  at  New  York  city  of  said  acci- 
denuil  injury,  but  the  said  defendant  has 
wholly  failed  and  refused  to  pay  to  plaintiff 
the  said  aura  of  925  per  week  for  the  said 
ten  weeks  during  which  said  plaintiff  was 
wholly  and  continuously  disabled  from 
transacting  any  and  (>very  kind  of  business 
pertaining  to  his  said  occupation,  and  has 
repudiated  all  liability  upon  its  said  con- 
tract of  insurance,  claiming  that  the  insur- 
ance under  said  contract  did  not  cover  in- 
jury resultiuf;  from  the  said  accident  sus- 
tained by  plaintiff,  and  plaintiff  claims  9d00 
as  damages." 

Attached  to  the  declaration  as  the  cause 
of  action  sued  on  was  a  copy  of  the  contract 

(Wla)  40  L.  R.  A.  6S1 ;  Western  Commerctal 
Travelers'  Asso.  v.  Smith  (C.  C.  App.  8th  C.) 
40  L.  R.  A.  658 ;  United  States  Mot.  Acci.  Asso. 
V.  Hnbbell  (Ohio)  40  L.  R.  A.  458;  Atlanta 
Accl.  Asso.  V.  Alexander  (Ga.)  42  I<.  B.  A  188; 
Feder  v.  Iowa  State  Traveling  Ilea's  Abk. 
(Iowa>  48  U  R.  A.  698:  and  Eldelity  A  C  Co. 
V.  Loewensteln  (C.  C.  App.  8th  C.)  46  L.  B.  A. 
450. 
10 
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of  insurance  in  the  words  and  flgurei  fol- 
lowing: 

No.  0018909. 
If  aximuni  Weddy  Indemnity  9S0  per  week. 
Mftximnm  Death  Benefit  $10,000. 

The  Preferred  Accident  Insurance  Company 
of  New  York. 

In  consideration  of  the  agreement,  state- 
ments, and  warranties  contained  in  the  ap- 
plication for  this  policy  and  of  the  annual 
premium  of  twenty-four  dollars,  has  ac- 
cepted Henry  Robinson  of  Jacksonville, 
state  of  Florida,  a  president,  "bank"  by 
occupation,  and,  subject' to  all  of  the  pro- 
visions and  conditions  herein  contained,  or 
indorsed  hereon,  hereby  insures  him  under 
preferred  classification,  for  the  term  of 
twelve  calendar  months,  beginning  at  twelve 
o'clock  noon  on  the  date  hereof,  and  ending 
twelve  o'clock  noon  on  the  9th  day  of  April, 
1898,  against  the  effects  of  bodily  injury, 
caused  solely  by  external,  violent,  and  acci- 
dental means,  to  wit:  (a)  In  the  sum  of 
925  per  week,  not  exceieding  one  hundred 
and  four  (104)  consecutive  weeks,  where 
the  injury,  received  as  aforesaid,  shall,  in- 
dependently of  all  other  causes,  and  imme- 
diately followim  the  receipt  thereof,  wholly 
and  continuously  disable  him  from  trans- 
acting any  and  every  kind  of  business  per- 
taining to  the  occupation  above  stated, 
(b)  Or,  where  the  injury,  received  as  afore- 
said, shall  indepmdently  of  all  other  causes 
and  immediately  following  the  receipt  there- 
of, continuously  disable  and  prevent  the  in- 
sured from  performing  some  one  or  more  of 
the  duties  pertaining  to  the  said  occupation, 
the  said  company  will  pay  the  insured  a 
weekly  indemnity  of  not  less  than  $5  or 
more  than  $20  during  the  continuance  of 
such  partial  diaablemwt  not  exceeding 
twenty-six  (20)  consecutive  wedcs, — tiie 
amount  of  such  indemnity  to  be  determined 
by  said  company  as  between  the  said  max- 
imum and  minimum  amounts,  based  upon 
the  nature  and  severity  of  the  injury  and 
the  consequent  effect  upon  the  occupation 
of  the  insured,  (c)  Or,  the  said  company 
will  pay  the  insured  as  a  specific  indemnity, 
in  lieu  of  the  above-mentioned  weekly  in- 
demnities, if  the  injury,  received  as  afore- 
said, shall  within  ninety  (90)  days  from 
the  happening  thereof,  result  (1)  in  the 
entire  and  permanent  destruction  of  the 
sight  of  one  eye,  the  sum  of  $650;  or  (2)  in 
the  entire  loss  of  one  hand  or  one  foot  by 
complete  severance  thereof  at  or  above  the 
wrist  or  ankle,  the  sum  of  $2,500;  or,  (3)  in 
the  entire  and  permanent  destruction  of  the 
sight  of  both  eyes,  or  in  tlie  entire  loss  of 
both  hands  or  both  feet,  or  one  hand  and 
one  foot,  by  complete  severance  thereof,  at 
or  above  the  wrist  or  ankle,  the  sum  of 
$6,000;  Mther  of  which  payments  shall  ter- 
minate this  policy,  (d)  Or,  if  death  shall 
result  from  such  injury  within  ninety  (90) 
days  from  the  date  thereof,  the  said  com- 
pany will  pay  the  sum  of  $3,000  to  Mar- 
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garet  A.  Robinson  (wife),  if  surviving,  or^ 
in  the  event  of  her  prior  death,  to  the  ex- 
ecutors, administrators,  or  assigns  of  tiift 
insured,    (e)  Or,  (1)  if  such  injuries  shall 
be  received  1^  the  insured  while  riding  as  a 
passenger  in  or  on  a  public  conveyance  pro- 
vided by  a  common  carrier  for  passenger 
service,  and  propelled  by  steam,  electricity, 
or  cable;  or,  (2)  if  such  injuries  shall  be 
received  by  the  insured  in  consequence  of 
the  burning  of  a  licensed  hotel,  while  he 
shall  be  a  guest  therein,  then  the  amount  to 
be  paid  to  the  insured  or  his  beneficiary,  aa 
the  cafe  may  be,  shall  be  double  the  amount 
that  would  otherwise  be  paid  for  such  in- 
jury.   The  benefits  accruing  under  clause 
"e"  shall  not,  however,  be  applicable  to  any 
injury  (fatal  or  nonfatal)  'miich  may  result, 
from  an  attempt  to  enter  or  leave  any  of  the 
moving  conveyances  therein  specified.  Thia 
insurance  does  not  cover  disappearance;  nor 
suicide,  sane  or  insane;  nor  any  case  of  dis- 
ability or  death  whatever,  except  where  the 
claimant  shall  furnish  to  tiie  company  direct 
and  positive  proof  that  such  disability  or 
death  resulted  proximately  and  solely  from 
accidental  causes;  nor  death  or  disability 
happening  to  the  insured  either  while  intox- 
icated, or  in  consequence  of  his  being  or 
having  been  under  the  influence  of  any  in- 
toxicant or  narcotic;  nor  injury,   fatal  or 
nonfatel,  resulting  from  any  poison  or  infec- 
tion, or  from  anything  accidentally  or  other- 
wise taken,  administered,  absorbed,  or  in- 
haled; nor  death  nor  loss  of  limb  or  sight, 
nor  disability  resulting  either  directly  or  in- 
directly, wholly  or  in  part,  from  any  of  the 
following  acts,  causes,  or  conditions,  or  while 
so  engaged  or  affected:    Sunstroke,  freez- 
ing, sTeepw&lking,  hernia,  fit,  vertigo,  lum- 
bago, or  bodily  infirmity  or  disease  of  any 
kind;  medical  or  surgical  treatment  (ampu- 
tation made  necessary  by  the  particular  in- 
jury for  which  claim  is  made  and  oceurring- 
within  ninety  days  from  date  of  such  injury 
excepted ) ;  riding  or  driving  in  races  of  any 
-kind;  either  football  or  polo  playing;  war, 
riot,  duelling,  fighting,  wrestling;  injury  re- 
sulting from  an  altercation,  feud,  or  quar- 
rel,- intentional  injury  infilicted  upon  the  in- 
sured by  liimself  or  by  any  other  person  (as- 
sault by  a  robber  or  hi^waytnan  excepted) ; 
voluntary  overexertion;  either  voluntary  or 
unnecessary  exposure  to  danger  while  violat- 
ing law;  while  handling  any  explosive  com- 
pound; while  or  in  consequence  of  riding- 
in  or  on  iny  locomotive,  freight  car,  or 
hand  car;  or  while  walking  or  being  on  the 
roadbed  or  bridge  of  any  steam  railway.  If 
it  shall  be  established  that  at  the  time  when 
an  accidental  injury  (either  fatal  or  nonfa- 
tal )  is  received  by  the  insured,  be  was  guil- 
ty of  embezzlement,  or  of  any  other  crim- 
inal offense,  this  policy  shall,  in  such  caaer 
be  wholly  void.  This  poli^  la  issued  subject 
to  the  foregoing  provisions  and  to  the  con- 
ditions on  the  back  hereof;  ite  terms  can- 
not be  waived  or  altered  by  any  agent  or 
solicitor,  and  no  modification  or  alteration 
of  any  of  its  provisions  shall  be  valid,  un- 
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*  leas  indorsed  hereon  by  the  prcBidoit  or  eec- 
retary  of  the  company. 

In  witness  .whereof,  the  Preferred  Acci- 
dent Insurance  Company  of  New  York  has 
caused  this  policy  to  be  signed  by  Its  presi- 
dent and  secretary,  and  duiTered  at  tne  of- 
flee  of  the  company,  in  the  city  of  New  York, 
state  of  New  York,  this  9th  day  of  April, 
one  thousand  eight  hundred  and  ninety- 
seven.  P.  C.  Lounabury,  President. 

Kimball  C.  Attwood,  Secretary. 

[Conditions  on  Back  of  Policy.] 
Conditions. 
This  policy  is  issued  to  and  accepted  1^ 
the  insured  subject  to  the  following  provi- 
sions and  conditions:  1.  The  insured  is  per- 
mitted  to  travel  by  regular  lines  of  passen- 
ger conveyance  anywhere  throughout  the 
civilized  world.  2.  Notice  of  any  accidental 
injury  for  which  claim  is  to  be  made  imder 
this  policy  shall  be  given  in  writing,  ad- 
dressed to  the  secretary  of  the  company  at 
New  York  City,  stating  full  particulars  of 
the  accident  and  injury,  and  failure  to  give 
such  written  notice  within  ten  (10)  &.yB 
from  the  date  of  injury  (whether  fatal  or 
nonfatal)  shall  invalidate  any  and  all  claims 
under  this  policy.  Affirmative  proofs  of  <^th 
or  of  injury  and  duration  of  disability,  and 
that  the  same  resulted  proximately  and  sole- 
ly from  accidental  causes  within  the  terms 
<H  this  contract  shall  be  funnshed  to  the 
company  within  the  following  limit  of  time: 
( 1 )  As  to  fatal  injuiy,  within  two  months 
from  the  date  of  death;  (2)  as  to  injury 
resulting  in  the  entire  loss  of  one  or  both 
bands,  feet,  or  eyes,  within  four  months  from 
the  date  nf  such  injury;  and  as  to  any  other 
disabling  injury,  within  thirty  days  after 
the  termination  of  such  disability — other- 
wise all  claims  based  upon  any  of  the  fore- 
going injuries  shall  be  forfeited. 

Indorsed:  "$10,000.  Combination  par- 
tial disability  and  hotel  policy.  Read  your 
policy.  Notify  secretary  at  once  if  injured. 
The  Preferred  Accident  Insurance  Co.  of 
New  York.  Policy  No.  0013909,  issued  in 
favor  of  Henry  Robinson,  Jacksonville,  Fla." 

To  this  declaration  the  defendant  pleaded, 
among  other  things,  (1)  that  it  did  not 
promise  as  alleged;  (2)  that  the  alleged  in- 
juries to  plaintiiT  in  his  said  declaration 
mentioned  were  not  caused  solely  by  exter- 
nal, violent,  and  accidental  means,  but  was 
a  disease  or  eruption  of  the  body  of  the 
plaintiff. 

Upon  these  pleas,  issue  was  joined,  and  the 
cause  tried  to  a  jury,  which  resulted  in  a 
verdict  and  judgment  for  the  plaintiff,  to 
review  which  the  defendant  sued  out  writ  of 
error  from  this  court. 

Meaara.  Cooper  Jfc  Cooper  for  plaintiff 
in  error. 

Mr,  William  B.  Tovnc  for  defendant 
in  error. 

Taylor,  Ch.  J.,  ddivered  the  opinion  of 
the  court: 

At  tiie  trial  the  plaintiff,  to  prove  the  al- 
C\  L.  R.  A. 


legations  of  his  declaration,  offered  in  evi< 
dence  the  policy  of  insurance,  copy  of  which 
was  attached  to  his  declaration,  as  the  cause 
of  action  sued  upon,  but  to  the  introduction 
of  it  in  evidence  the  defendant  objected  on 
the  grounds  that  said  paper  varied  from  the 
declaration;  that  the  same  did  not  corre- 
spond to  the  declaration ;  that  the  same  was 
not  the  contract  declared  on  as  alleged  in 
the  declaration ;  that  the  same  was  not  com- 

Setent  evidence  of  the  contract  set  forth  or 
eclared  on  in  the  declaration.  The  judge 
overruled  these  objections  and  admitted  ue 
paper  in  evidence,  to  which  ruling  the  de- 
fendant duly  excepted. 

The  court  gave  to  the  jury  the  following 
charges,  nnmbered'u  follows:  "(2)  The 
court  instructs  you  that  the  policy  of  insur- 
ance given  in  evidence  by  plaintiff  sustains 
the  allegations  of  the  contract  alleged  in 
the  declaration."  "(4)  If  you  find  that  the 
plaintiff  was  injured  accidentally  by  poison 
ivy  striking  him  in  the  eye,  and  inflamma- 
tion was  the  result  solely  from  poison  ivy 
striking  or  bung  wafted  into  plaintiff's  eye, 
and  being  absorbed  and  inflammation  resmt- 
ing  theroFrom,  you  must  find  for  the  plsdn- 
tiff."  "(2)  (At  plaintiff's  request.)  In- 
flammation caused  by  the  accidental  wafting 
of  poison  ivy  into  the  eye  of  the  insured  is 
covered  by  the  contract  of  insurance  offered 
in  evidence." 

All  of  these  rulings  and  charges  were  duly 
and  severally  excepted  to,  and  are  severslly 
assigned  and  argued  as  error.  Whether  these 
assignments  of  error  are  well  taken  depends 
upon  the  proper  otmstruction  of  the  contract 
of  insurance  sued  upon.  The  policy  or  con- 
tract of  insurance  contains,  as  will  be  ob- 
served, the  following  provisions;  "The  Pre- 
ferred Accident  Insurance  Company  of  New 
York,  in  consideration,"  etc.  ",  .  .  and 
subject  to  all  of  the  provisions  and  condi- 
tions herein  contained,  or  indorsed  hereon, 
hereby  insuies  him  [Henry  Robinson]  .  .  . 
against  the  effects  of  bodily  injury,  caused 
solely  1^  external,  violent,  and  accidental 
means.  This  insurance  does  not  cover  dis- 
appearance, nor  suicide,  sane  or  insane ;  nor 
any  case  of  disability  or  death  whatever,  ex- 
cept where  the  claimant  shall  furnish  to  the 
company  direct  and  positive  proof  that  such 
disability  or  death  resulted  proximately  and 
solely  from  accidental  causes;  nor  death  or 
disability  happening  to  the  insured  either 
while  intoxicated,  or  in  consequence  of  his 
bein^  or  having  been  under  the  influence  of 
any  intoxicant  or  narcotic ;  nor  injury,  fatal 
or  nonfatal,  resulting  from  any  poison  or  in- 
fection, or  from  anything  accidentally  oroth- 
erwise  taken,  administered,  absorbed,  or  in- 
haled." 

It  is  contended  here  for  the  defendant  in 
error  that  under  the  decision  of  the  courts  of 
New  York  in  the  case  of  Paul  v.  Traveler!^ 
Ins.  Go.  112  N.  Y.  472,  3  L.  R.  A.  443,  20 
N.  E.  347,  the  injury  received  by  the  plain- 
tiff below,  as  set  out  in  his  declaration,  is 
covered  1^  the  policy  of  insurance  sued  upon, 
and  is  not  excepted  therefrom  to  the  above- 
quoted  provisions  therdn.    With  the  rea- 
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soning  in  this,  and  other  New  York,  Fena- 
sylvania,  and  Illinois  eases  following  it,  we 
cannot  at  all  agree.  They  bold,  in  effect, 
that  an  ezcepUon  of  certain  classes  of  ac- 
cidents out  of  the  terms  of  a  policy  of  in- 
snrance  that  insures  expressly  against  acci- 
dents only,  covers  nothing  but  what  is  in- 
tentionally and  consciouBly  brought  about 
liy  the  imrared,  and  therefore^  eonaeqaentlf, 
that  is  not  an  accident.  But  even  if  the 
N'ew  York  and  other  eases  following  It  were 
sound  law,  the  policy  in  litigation  here  seems 
to  have  been  framed  with  a  view  to  avoid 
the  strained  reasoning  of  the  courts  in  those 
cases  predicated  upon  the  use  of  certain 
words  and  forms  of  expression  in  the  pol- 
icies therein  considered.  The  policy  in  this 
ease  differs  materially  frmn  the  cmtraets 
omstmed  in  those  eases. 

A  lucid  and  forceful  exposi  of  the  fallacy 
and  unsoundness  of  the  reasoning  and  con- 
clusions in  the  New  York,  and  otner  courts 
following  her,  will  be  found  in  the  case  of 
McOlother  v.  Provident  Mui,  Aeei.  Co,  32 
G.  C.  A.  318,  60  U.  B.  App.  706,  89  Fed.  686. 


See  also  fforly  t.  Standard  lAfe  d  AooL  In*. 
Co.  lis  Mic^.  68,  71  N.  W.  600;  WeatmorB- 
land  y.  Prtferred  Aeei.  Int.  Co.  75  Fed.  244. 

Under  our  construction  of  the  plain  and 
unambiguous  language  of  the  contract  of 
insurance  sued  upon  in  this  case,  the  in- 
jury alibied  to  the  plaintiff's  eye  from  poi- 
son absorbed  by  accidentally  coming  in  otm- 
tact  with  poison  ivy  is  expressly  excepted 
from  the  accidents  insured  against,  and,  un- 
der the  policy  sued  upon,  no  recovery  can 
be  had  upon  the  allqpitions  made  in  the  dec- 
laration herein.  It  follows  from  what  has 
been  said  that  the  court  below  erred  in  ad- 
mitting the  policy  of  insurance  objected  to 
in  evidence  in  the  cause,  upon  the  ground 
of  the  objection  made  to  its  introduction* 
vix.,  that  it  varied  from  the  oratraet  al- 
lied in  the  dedaration,  and  that  the  oonrt 
erred  in  giving  each  of  the  instructioBs 
quoted  above. 

For  the  errors  found  the  judgment  of  ike 
court  htsUnc  in  aaid  cause  is  reversed  aJt  the 
cost  of  the  defendant  in  error. 


OEOKOIA  SUPBEME  COURT. 


C.  H.  DAVIS  k  COMPANY,  PIffs.  in  Err., 

V. 

A.  H.  HOIIOAN. 
<  Oil  ) 

*1.  Wkere  a  eoatntet  of  aMploTMrnst  ts 
Mm<«  for  one  year  at  a  stipulated  salary 

per  moDth,  an  agreement  during  the  term  to 
receive  less  or  to  pay  more  than  the  contract 
price  Is  void,  unless  supported  tv  some  change 
In  iriaee,  hour^  character  of  emplOTment,  or 
other  eoDsidecatlon. 
9L  Protection  to  persom  and  property 
ts  the  dntr  of  the  state,  and.  In  pur- 
suance tbweof,  laws  are  inade  to  protect 
property  and  award  damages  for  brwdi  of 
contract,  but  coarts  cannot  enforce  promises 
binding  on  the  conscience,  except  In  those 
cases  where  some  pecuniary  damage  flows 
from  tbe  breacb,  or  where.  In  addition  to  the 
moral  obligation,  the  promise  is  also  sainwrted 
by  a  legal  ooarideratlon. 

(March  19,  19Q8.) 

ERROR  to  the  Superior  Court  for  Mcin- 
tosh County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover wages  allied  to  be  due  and  unpaid. 
Reverted. 
The  facts  are  stated  in  the  opinion. 
Meaera.  Osborma  Jfc  lAvmaoet  for  plain- 
tiffs in  error: 

The  additional  amount  offered  was  a  mere 
promise  of  a  gift,  which  was  never  per- 

*Headnotes  1^  Laiua,  J. 

Note. — to  sufflclency  of  moral  obligation 
as  consideration  for  promiae,  see  also,  in  this 
series,  Trimble  v.  Rudy  (Ky.)  68  U  H.  A.  858, 
and  note. 
61  L.  R.  A. 


fected  by  a  delivery.  It  was  not  landing 
upon  the  defendant. 

Bueh  V.  Rawlins,  89  Ga.  117,  14  S.  E.  886. 

There  was  never  any  consideration  for  the 
proposed  increase  of  wages. 

HoUiday  v.  Poole,  77  Ga.  159  j  Davia  v. 
Tift,  70  Ga.  63;  Montgomery  v.  Martin,  94 
Ga.  219,  21  S.  E.  613;  Blahok  t.  Jaokaom, 
94  Ga.  460,  20  a  £.  346;  Boer  v.  OkrUtiam, 
83  Ga.  322.  9  8.  E.  790;  Tatum  t.  Mmiam, 
108  Ga.  336,  33  S.  E.  940. 

Meeere.  GicnllUat  ft  Stmbba,  for  de- 
fendant in  error : 

The  evidence  shows  that  at  the  outaet 
Morgan  asked  $50  per  month;  Davis  offered 
$40  per  month,  with  the  statement  that  he 
had  another  man  employed  already  to  do 
part  of  the  work.  Later  this  man  was  pnt 
on  another  place  and  Morgan  did  the  work 
of  both.  Surely  this  was  a  "Talaable** 
sideratioQ,  and  would  support  the  promiae 
to  give  him  the  $50  per  month,  originally 
demanded. 

Ga.  Code.  6  3658. 

"A  strong  moral  obligation"  ocmatittttea 

a  "good"  consideration. 

Ibid.;  Parrott  v.  Johnson,  61  Ga.  475; 
Gray  y.  Hamil,  82  Ga.  375,  6  L.  R.  A.  72,  10 
S.  E.  205. 

Lmut,  J.,  delivered  the  opinion  of  the 

court: 

Davis  t  Co.  employed  Morgui  for  one  jear 
at  $40  per  month.  After  the  contract  had 
tieen  in  force  for  some  time,  Morgan  re- 
ceived an  offer  of  $65  per  month  from  a  com- 
pany in  Florida,  and  mentioned  the  fact  to 
Davis,  saying  that  of  course  he  would  not 
go  without  consent.  Davis  insists  that  be 
then  said,  if  Morgan  wootd  stay  out  the  bal- 
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ance  of  the  term,  and  work  satisfactorily,  he 
vould  give  him  $120  at  the  end  of  the  year. 
Morgan  says  that  Davis  stated,  "I  will  add 
$10  a  month  from  the  time  you  beoin,  and 
owe  you  Q120  when  your  time  is  up.*'  Davis 
ft  Co.  discharged  Morgan  two  or  tnree  weeks 
before  the  end  of  the  term,  because  the  lat* 
ter  had  gone  to  Florida  for  several  days 
without  their  conBent.  Morgan  insists  that 
he  told  Davis  that  he  was  going,  and  the 
latter  made  no  objection.  He  claimed  that 
he  was  discharged  without  proper  cause, 
and  brought  suit  for  the  extra  compensa- 
tion promised.  The  jury  found  a  verdict 
in  his  favor,  and,  the  court  having  refused 
to  xrant  a  new  trial,  Davis  ft  Co.  ercepted. 

If  the  promise  contemplated  that  Davis  ft 
Co.  were  to  pay  Morgan  $10  per  month  for 
that  part  of  the  year  which  had  already 
passed,  and  as  to  which  there  bad  been  a 
settlement,  it  was  manifestly  nudum  pac- 
tum; for  a  past  transaction,  the  obligation 
of  which  has  been  fully  satisfied,  will  not 
sustain  a  new  promise.  Oay  v.  Mott,  43  Ga. 
264.  And  the  result  is  practically  ttw  same 
whether  Moivan  or  Davis  was  correct  in 
the  statement  of  the  conversation.  Both 
proved  a  promise  to  give  more  than  was  due, 
and  to  pay  extra  for  what  one  was  already 
l^pilly  Dound  to  perform.  The  employer, 
therefore,  received  no  consideration  for  his 
promise  to  give  the  additional  money  at  the 
end  of  the  year.  Morgan  had  agreed  to  work 
far  twelve  months  at  'Uie  price  promised, 
and,  if  during  the  term  he  had  agreed  to  re- 
ceive less,  the  employer  would  still  have  been 
liable  to  pay  him  the  full  $40  per  month. 
On  the  other  hand,  the  employer  could  not 
be  forced  to  pay  more  than  the  contract 
price.  He  got  no  more  services  than  he 
bad  alreaxly  contracted  to  receive,  and  ac- 
cording to  an  almost  unbroken  line  of  de- 
cisions the  agreement  to  give  more  than  was 
due  was  a  nudum  pactum,  and  void,  as  hav- 
ing no  consideration  to  support  the  prom- 
ise. The  case  is  something  like  that  of  Bvth 
V.  RatoliM,  80  Ga.  117,  14  8.  G.  886,  where 
the  landlord  agreed  to  give  the  tenant  cer- 
tain property  if  he  would  pay  his  rent 
promptly;  and  it  was  held  that  such  a 
promise  was  a  gratuity,  and  void,  as'  without 
consideration  to  support  it.  And  see  Tatum 
V.  Morgan,  108  Ga.  336,  33  S.  E.  940  (2)  ; 
CivU  Code  1805,  §  3735.  It  is  also  within 
the  principle  of  IStilk  v.  Myrick,  2  Campb. 
317,  where  Lord  Ellenborough  held  tliat  an 
a«T«CTient  to  pay  seamen  extra  for  what 
tney  were  bound  by  their  articles  to  do  was 
void.  And  so  in  Bartlett  v.  Wyman,  14 
Johns.  260,  a  similar  ruling  was  made  in  a 
case  where  a  master  agreed  to  give  more 
wages  if  the  seamen  would  not  abandon  the 
ship.  See  also  A  yres  v.  Chicago,  R.  I.  &  P. 
R.  Co.  62  Iowa,  478,  3  N.  W.  522.  There 
are  cases  holding  that  a  new  promise  is 
binding  where  one  of  the  parties  to  a  con- 
tract refuses  to  perform,  and,  to  save  a 
loss,  the  innocent  party  agrees  to  pay  more 
than  the  original  contract  price,  if  tiie  act- 
or will  perform  as  originally  agreed.  CFoe- 
hel  V.  hUn,  47  Mich.  489.  41  Am.  Rep.  723, 
«1  L.  R.  A. 


UN.  W.  284.  But  even  if  that  line  of  cases 
should  not  be  disr^arded  as  tending  to  en- 
courage a  breach  of  contract,  they  do  not 
affect  the  rights  of  Morgan  here,  because  he 
does  not  bring  himself  within  tiieir  rulii^. 
Had  there  been  a  rescission  or  formal  can- 
celation (Vanderhilt  v.  Bchreyer,  91  N.  Y. 
402)  of  the  old  contract  by  mutual  consent, 
and  if  a  new  contract  with  new  terms  hod 
been  made ;  or  if  there  had  been  any  change 
in  the  hours,  services,  or  character  of  work, 
or  other  consideration  to  support  the  prom- 
ise to  pay  the  increased  wages, — it  would 
have  been  aifor<»able.  But,  as  it  was,  Mor- 
gan proved  that  Davis  promised  to  pay- 
more  for  the  performance  of  the  old  con- 
tract than  he  had  origiiully  agreed.  Such 
a  promise  was  not  binding. 

It  was  argued  that  the  moral  obligation 
would  support  the  promise  here,  and  un- 
doubtedly there  are  cases  in  which  such  con- 
sideration has  been  held  to  be  sufficient,  for 
example,  that  arising  from  the  duty  of  a 
father  to  support  his  bastard  child.  Bar- 
groves  v.  Freeman,  12  Qa.  342.  At  one  tim« 
Lord  Mansfield  was  (juoted  as  having  said 
that  all  promises  deliberately  made  should 
be  held  binding,  but  Lord  Denman,  in  East- 
wood V.  Kenyan,  11  Ad.  ft  El.  438,  attempts 
to  show  that  this  was  either  a  misquotation, 
or  that,  if  such  a  doctrine  could  have  been 
deduced  from  whatever  he  said,  the  court 
had  refused  to  follow  it  in  Littlefield  v. 
8hee,  2  Bam.  ft  Ad.  811.  The  cases  holding 
in  conformity  with  Lord  Mansfield's  sup- 
posed statement,  while  set  out  in  Hargrovee 
V.  Freeman,  12  Ga.  342,  are  not  adopted  as 
law,  because  the  court  says  that  the  principle 
to  be  adduced  from  the  general  current  of 
authorities  is  that,  for  a  moral  obligation  to 
constitute  a  sufficient  consideration  to  sup- 
port an  express  promise,  it  must  be  founded 
upon  an  antecedent  valuable  consideration, 
though  respectable  authority  can  be  ad- 
duced on  the  other  side.  In  an  agreement  by 
one  partner  to  pay  the  other  'for  extra  work 
[Cray  v.  Hamil,  82  Ga.  87S,  6  L.  R.  A.  72, 
10  8.  E.  205) ;  in  the  promise  a  landlord 
to  refund  to  tenants  money  paid  by  them  for 
worthless  fertiliser  {Parrott  v.  Johnson,  61 
Ga.  476) ;  and  in  the  agreement  by  a  broth- 
er to  account  to  a  sister  for  her  interest  as 
an  heir  at  law  in  land  which  he  had  im- 
properly induced  the  father  to  convey 
[BroKH  v.  Latham,  92  Ga.  280,  18  S.  E. 
421) — the  court  recognized  that  there  was 
a  moral  obligation  to  support  the  promise, 
but  in  each  of  the  cases  there  was  something 
very  close  akin  to  a  legal  obligation  or  to 
a  trust.  In  Pittman  v.  Elder,  76  Ga.  871, 
it  was  shown  that  an  agreement  to  pay  a 
debt  barred  by  the  statute  of  limitations,  or 
discharged  in  bankruptcy,  was  not  support- 
ed by  what  was  formerly  called  a  "moral 
obligation,"  but  by  the  antecedent  obltga^ 
tion;  the  new  promise  to  pay  amounting 
simply  to  a  waiver  of  the  statute  or  of  the 
discharge.  Civil  Code  1895,  S  3668,  defines 
a  good  consideration  to  be  such  u  is  founded 
on  natural  duty  and  affecticm  ftr.  "on  a 
strong   moral  obligatitm."   In  the  light  tst 
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the  authorities,  however,  the  strong  moral 
obligation  here  referred  to  seems  to  be  one 
Bupported  either  by  some  antecedent  legal 
obligation,  though  unenforceable  at  the  time 
or  bf  some  present  equitable  duty.  The 
section,  hoverer.  does  not  relate  to  uie  mor- 
al obligation  which  inheres  in  every  promise. 
Auatell  T.  Humphriet,  99  Ga.  416,  27  S. 
E.  736.  While  all  courts  recognize  the  ob- 
ligation arising  from  any  undertaking,  they 
are,  from  the  necessity  of  the  case,  forced 
to  hold  that  naked  promises  must  depend 
for  their  perfomumce  solely  upon  the  will 
of  the  promisor,  and  not  upon  ^the  tribimals 
which  are  OKuiiEsd  to  perform  the  "duty 
of  government  to  protect  person  and  prop- 
erty," and  in  pursuance  thereof  to  awara 
mon^  damages  for  breaches  of  oontracts. 
Civil  Code  1895  i  S699.  But  they  cannot 
enforce  promises  binding  on  the  conscience, 
except  in  those  cases  where  some  [pecuniary 
dama^  Hows  from  the  breach,  or  where,  in 
addition  to  the  moral  obligation,  the  prom- 
ise is  also  supported  by  a  consideration. 
When  one  receives  a  naked  promise,  and 
such  promise  is  broken,  he  is  no  worse  off 
than  be  was.  He  gave  nothing  for  it,  he 
has  lost  nothing  by  it,  and  on  its  breach  he 
has  suffered  no  damage  cognizable  by  courts. 
No  benefit  accrued  to  him  who  made  the 
promise,  nor  did  any  injury  flow  to  him  who 
received  it.  Such  promises  are  not  made 
within  the  scope  of  transactions  intended 
to  confer  rights  enforceable  at  law.  They 
are  lightly  made,  dictated  by  generosity, 
courtesy,  or  impulse,  often  by  ruinous  prod- 
igality. To  enforce  them  by  a  Judgment  in 
favor  of  those  who  gave  nothing  therefor 
would  often  bring  such  imperfect  obligations 
into  competition  with  the  absolute  duties  to 
wife  and  children,  or  into  competition  with 
debts  for  property  actually  received,  and 
make  the  law  an.  instrument  by  which  a  man 
could  be  forced  Co  be  generous  before  he  was 
just.  Both  under  the  civil  and  the  common 
law,  courts  were  prohibited  from  enforcing 
contracts  without  consideration,  and  rele- 
gated the  perfondatice  of  such  promisea  sole- 
ly to  those  who  made  them. 
Judgment  rwened. 

All  the  Justices  concur,  except  JimmyUn, 
P.  J.,  absent  on  acoount  of  sieniess. 


J.  B.  LOFTON  et  aL,  Plffa.  in  Err,, 
«. 

O.  L.  COUJNS  et  oL 

(  Ga  ) 

*1.  Wkere  eqsitr*  br  reuoa  of  the  r«s- 
Idemee  of  one  ot  ■«T«nil  eodeteadMts 

•Hsadnotss  by  Sikhovs,  Cb.  J. 

Nora. — ^As  to  constltntlonallty  of  statute  pro- 
vldlDS  for  dispensaries  for  sale  of  Intozleatinf 
liquors,  see  also.  In  tills  series.  McCallonxb  v. 
Brown  (8>  C.)  28  U  R.  A.  410;  State  w  rel. 
Oeome  T.  Aiken  (a  C.)  26  L.  R.  A.  845 ;  Plumb 
T.  Christie  (Oa.)  42  L.  B.  A.  181 ;  Farmvllle  v. 
Walker  (Va.)  ante,  12S. 
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HtIbk  in  dlflr«reBt  conntles,  has  ob- 
tained jurisdiction  ot  a  case,  such  jorisdle- 
tfam  Is  not  lost  bj  the  death,  removal,  or  reslc- 
natlon  ot  the  resident  defendant 
2.  A  mnnldpal  corporation  which  has, 
ander  Its  chnrter,  cxelutTC  power  to 
•^control  and  direct"  the  sale  of  Uqoora 
witbln  Its  limits,  hss  no  anthority,  onder  sueh 
a  provision,  to  organise  a  dlsitensarj  ap- 
pointing commissioners  and  aatborlil&g  them 
to  sell  liquors  under  certain  terms  and  con- 
dltlons  prescribed  in  the  ordinance.  This  la 
eqieclallr  true  when  the  people  of  the  county 
wherein  the  dispensary  Is  located  bad,  prior 
to  Its  organisation,  adopted  the  local  optloa 
law,  which  forbids  the  sale  of  liquors  In  tbut 
cooaty. 

S.  The  Uleval  sale  of  iatoxieatln«  U4- 

nors  Is  a  public  nnlsanee,  affeettag  the  whole 

eommuttlty  In  which  the  sale  Is  canlsd  on, 
and  may  be  abated  by  process  InsUtated  In 
the  name  of  tbe  state. 

(March  18,  1903.) 

ERROR  to  the  Superior  Court  for  Early 
County  to  review  a  judgment  refusing 
to  enjoin  the  operation  of  a  dispensary  n 
intoxicating  liquors.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Arthnr  Gray  Powell,  for  plaintiff's 
in  error: 

Kquity  cases  should  be  tried  in  the  coun- 
ty where  a  defendant  resides  against  whoxn 
substantial  relief  is  prayed. 

Oa.  Const.  Code,  §  5871. 

If,  when  the  suit  is  brought,  the  court  ac- 
quires jurisdiction  of  the  parties,  no  8ul>- 
sequent  change  can  affect  that  jurisdiction. 

Nevrton  SSfg.  Co.  v.  White,  47  Ga.  400; 
Qibaon  v.  Thornton,  112  Ga.  328,  37  S.  E. 
406;  Bivina  v.  Marvin,  96  Ga.  268,  22  S. 
B.  928;  Clarke  r.  Ifatheurson,  12  Pet  164, 
9  L.  ed.  1041;  Hardenhergh  v.  Ray,  ISl  U. 
S.  112,  113.  38  L.  ed.  S3,  14  Sup.  Ct.  Rep. 
305. 

Courts  of  equity  have  inherent  jurisdic- 
tion over  cases  of  public  nuisance. 

2  Story,  Eq.  .Tur.  98  921,  922;  Golumbua 
v.  Jaques,  30  Ga.  506;  Minor  v.  DeVaughn^ 
72  Ga.  208;  Kavanagh  v.  Mobile  d  O.  R. 
Co.  78  Ga.  271.  2  S.  E.  636;  Legg  v.  Ander- 
son (Ga.)  42  S.  E.  720;  Cannon  T.  Jferry, 
116  Ga.  288,  42  S.  E.  274;  Mugler  v.  Kan- 
aaa,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct. 
Hep.  273;  Re  Dehs,  168  U.  S.  564,  30  L  ed. 
1092,  15  Sup.  Ct.  Rep.  900. 

The  illegal  sale  of  intoxicating  liquors  is 
a  public  nuisance. 

Feara  v.  State,  102  Ga.  283,  29  S.  E.  463; 
Cannon  v.  Merry,  116  Ga.  288,  42  S.  E.  274; 
Legg  v.  Anderson  (Ga.)  42  S.  E.  720;  Wood, 
Nuisances,  IS  24,  25;  Georgia  B.  Je  Bhg.  Co. 
V.  Maddox  (Ga.)  42  8.  E.  315;  81  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  706 ;  Re  Debs,  158 
U.  8.  504,  39  L.  ed.  1092,  15  Sup.  Ct.  Rep. 
900;  Columbus  v.  Jaques,  30  Ga.  506;  HUt 
V.  McBtirney  Oil  £  Fertilizer  Co.  112  Ga. 
788.  62  L.  R.  A.  398,  38  S.  E.  42;  WaycroM 
V.  Houk,  113  Ga.  963.  39  S.  E.  577. 

The  court  will  take  judicial  cognizance  of 
the  fact  that  the  provisions  of  the  local  op- 
tion liquor  taw  (H  1S4I-I650  of  the  Code> 
are  in  force  in  Calhoun  county. 
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Menken      Atlanta,  78  Ga.  668,  2  S.  E. 
Butler  v.  Merritt,  113  G&.  238,  38  S.  E. 

751. 

Neither  the  general-welfare  clause  of  a 
town  charter,  nor  the  authfirity  to  "re- 
late and  control  the  Bale  of  intoxicating  liq- 
uors," authorizes  a  municipal  corporation 
to  operate  a  dispensary. 

Ijeesburg  v.  Putnam,  108  Ga.  110,  29  S. 
E.  002;  Bameeville  r.  Jfurphey,  118  Ga.  770, 
39  S.  E.  413. 

Municipal  corporations  can  exercise  no 
powers  in  respect  to  intoxicating  liquors, 
unless  expressly  conferred. 

Henderaon  t.  Heyward,  100  Ga.  878,  47 
L.  K.  A.  8(16,  84  S.  E.  690;  Turner  T.  For- 
78  Ga.  683,  8  S.  £.  649. 

At  the  time  the  charter  of  Arlington  was 
adopted  dispensaries  were  too  few  for  it  to 
be  conceived  that  they  were  in  the  mind 
of  the  I^slature  when  th^  passed  the 
charter. 

Butier  V.  Merritt,  113  Ga.  238,  38  S.  E. 
751 ;  Richmond  Southern  Bell  Teleph.  d 
Teteg.  Co.  174  U.  S.  776,  43  L.  ed.  1167, 
1168,  19  Sup.  Ct.  Rep.  778;  20  Am.  &  Eng. 
Enc  Iaw,  2d  ed.  p.  1141. 

Mesara.  S.  A.  Imme  and  I*.  L.  I^yom  also 
for  plaintiffs  in  error. 

Mr.  Samiul  Sk  Beuatt,  for  defendants 
in  error: 

In  Leeaburff  v.  Putnam,  103  Ga.  110.  29 
8.  E.  602,  and  BameaviUe  v.  Murphey,  113 
<3«.  779,  39  8.  E.  413,  the  dispensaries  were 
catablished  and  operated  1^  the  municipal 
corporations  acting  as  corporations,  while 
in  the  case  at  bar  the  dispensary  is  estab- 
lished and  operated,  not  by  the  municipal 
corporation,  either  directly  or  through  legal 
agents,  but  by  public  ofBcials  who  are  in  no 
sense  the  agents  of  the  municipal  corpora- 
tion, but  who  are  performing  governmental 
functions  under  a  legislative  enactment. 

Administrative  functions  are  those  which 
relate  to  corporate  property,  such  as  public 
buildings,  puolie  revenues,  and  the  like,  and 
corporate  duties,  such  as  the  payment  of 
public  debts,  and  the  like.  In  bo  far  as  any 
municipal  corporation  deals  with  those  cor- 
porate rights  and  corporate  duties,  it  acts 
in  an  administrative  capacity. 

Governmental  functions  are  those  where 
the  municipal  corporation  deals  with  its 
governmental  rij^ts  and  duties, — sush  as 
the  making  of  laws  and  the  execution  of 
such  laws,  and  the  like. 

OoIItn*  T.  Macon,  69  Ga.  542 ;  Coofc  t.  Ma- 
con, 54  Ga.  469 ;  McElroy  v.  Albany,  66  Ga. 
389,  38  Am.  Rep.  791 ;  Love  v.  Atlanta,  96 
Ga.  129,  22  S.  E.  28;  laon  v.  Griffin,  98  Ga. 
625,  25  R.  E.  611. 

Authorized  ordinances  are  l^islative  en< 
actments. 

1  Dill.  Mun.  Corp.  4th  ed.  Sfi  245,  308; 
De3  Moines  Oaa  Co.  v.  Des  Moinea,  44  Iowa, 
£05,  24  Am.  Rep.  758 ;  Taylor  v.  Caronde- 

let,  22  Mo.  110;  Heland  v.  Lowell,  3  Allen, 
408,  81  Am.  Dec.  670;  17  Am.  &  Eng.  Enc. 

Ijaw,  p.  236;  St.  Johnabury  v,  Thompson,  59 
Tt.  300,  69  Am.  Rep.  731,  9  Atl.  671;  Toco- 
ma  V.  LilUa,  4  797,  18  L.  R.  A.  372, 
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31  Pac.  321;  Milne  v.  Davidaon,  6  Mart.  N. 
S.  409,  16  Am.  Dec.  189;  Bearden  v.  Madi- 
son, 73  Ga.  184. 

The  charter  of  Arlington  authorizes  the 
ordinance  in  the  record. 

General  welfare  clause.  Acts  1890-91,  i 
10,  p.  870;  Liquor  clause,  Acts  1890-91,  9 
13,  p.  871;  Chambera  v.  Bameaville,  89  Ga. 
739,  15  S.  E.  634;  Leeaburg  v.  Putnam,  103 
Ga.  115,  29  S.  E.  602;  Plumb  v.  Christie, 
103  Ga.  698,  42  L.  R.  A.  181,  30  S.  E.  769; 
Butler  T.  Merritt,  113  Ga.  238,  88  S.  E.  761. 

The  ordinance  is  not  a  corporate  act, — 
not  an  act  of  Uie  town  itself, — but  an  act 
of  the  mayor  and  aldermen  as  the  lu^sla- 
tive  agents  of  the  general  assembly.  It  de* 
rives  its  force,  not  from  the  town  of  Arling- 
ton, but  from  the  general  assembly  of  the 
state. 

17  Am.  ft  Eng.  Enc.  Law,  p.  236. 
I^e  title  to  the  liquors  and  the  profits 
vests  in  the  diapensa^  oflScers  offldalfy,  and 
their  successors  in  office. 

Cooley.  Const.  Lim.  Stb  ed.  p.  291,  *287 ; 
15  Am.  &.  Eng.  Enc  Law,  p.  989. 

The  dispensary  officers,  being  public  offi- 
cials performing  governmental  functions,  are 
not  bound  by  the  local-option  law. 

Butler  V.  Merritt,  113  Ga.  238,  38  8.  B. 
751. 

Mr.  K.  M.  CalltouB  also  for  defendants 
in  error. 

SlmmoBS,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  ton'n  of  Arlington,  Gteorgia,  is  sit- 
uated partly  in  Early  county  and  partly  in 
Calhoun  county.    Under  its  charter  it  has 
a  major  and  Ave  aldermen  as  a  govraning 
board.   In  December,  1902,  the  mayor  ana 
aldermen  passed  an  ordinance  eatablidUng 
a  dispensary  for  the  purpose  of  selling  in- 
toxicating liquors  upon  toe  terms  and  un- 
der the  conditions  and  restrictions  imposed 
by  the  ordinance.    They  elected  three  com- 
missioners, one  of  whom  resided  in  Early 
county  and  the  other  two  in  Calhoun  coun- 
ty.  These  commissioners  elected  a  dispen* 
sary  mans^r,  as  provided  for  in  Uie  or- 
.  dinance,  this  manager  being  a  resident  of  Cal- 
houn county.  One  of  the  udermen  resided  in 
Early  county,  the  others  in  Calhoun.  The 
dispensary  went  into  operation  on  January 
1,  1S03,  when  the  sale  of  intoxicating  liq- 
uors therein  bc^n.    Shortly  thereafter  the 
solicitor  general  of  the  Pataula  circuit,  of 
which  circuit  the  county  of  Early  composes 
a  part,  filed  an  information  in  the  name  of 
the  state  against  the  mayor  and  aldermen 
and  the  dispensary  commissioners  uid  man- 
ager, seeking  to  enjoin  the  sale  of  liquors 
in  such  dispensary  on  the  ground  that  such 
sale  was   illegal,  and   a   public  nuisance. 
Judge   SheBleld,   of  the   Pataula  circuit, 
granted  a  rule  nisi.    The  petition  was  served 
upon  all  the  parties,  and  the  hearing  set 
for  January   15th.   On  the  13th — two  days 
prior  to  the  hearing — the  alderman  who  re 
sided  in  Early  county,  aad  the  dispensary 
commissioner  who  resided  in  that  county, 
resigned  their  offices,  and  their  resignations 
were  accepted.   The  defoidaiits  residing  in 
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Calhoun  county  filed  a  plea  to  the  juris- 
diction on  the  ground  that  because  of  the 
resignation  of  the  only  defendants  residing 
in  Early  county  (the  county  in  which  the 
petition  wae  filed)  the  court  had  no  juriadic- 
ttoa  of  the  case.  The  defendants  who  re- 
sided in  Early  county,  and  who  had  resigned 
their  offices,  asked  that  the  proceedings 
be  dismissed  as  to  them,  and  that  their 
names  be  stricken  from  the  petition  as  par- 
ties defendant.  The  trial  judge  refused  the 
injunction  on  the  ground  that  ne  had  no  ju- 
risdiction. Affidavits  were  filed  which  tended 
to  show  that  the  dispensary  was  a  public 
nuisance.  The  jud^  refused  to  consider 
these  affidavits,  basing  this  ruling  on  the 
^ound  just  mentioned.  The  state,  through 
its  solicitor  ^neral,  excepted  to  these  rul- 
ings, and  assigned  error  thereon,  further  as- 
signing as  error  the  refusal  of  the  ju^ 
to  grant  the  injunction  upon  all  of  ue 
grounds  allc^  in  the  petition. 

I.  We  think  the  trial  judge  was  clearly 
wrong  in  refusing  to  entertain  the  petition 
or  to  grant  the  injunction,  after  the  resigna- 
tion of  the  Early  county  defendants,  on  the 

f round  that  he  was  without  jurisdiction, 
he  petition  had  been  filed  in  that  county, 
and  had  been  served  upon  all  the  defendants, 
including  the  two  residing  in  that  county. 
This  gave  the  court  of  Early  county  jurisdic- 
tion, not  only  of  the  defendants  resident  in 
that  county,  but  of  those  residing  in  Cal- 
houn county.  The  mayor  and  aldermen  of  Ar- 
lington represented  the  municipality,  which 
was  located  in  both  counties,  the  town  being 
partly  in  each  county.  The  petition  was 
filed  against  them  in  their  capacity  as  ofll- 
eers  of  the  corporation  and  its  governing 
board.  As  far  as  appears,  the  corporation  is 
suable  in  either  county,  as  it  haa  at  the 
same  time  residence  in  both  counties.  Our 
Code  provides  that,  if  a  party  resides  in  one 
county  a  portion  of  the  year  and  the  re- 
mainder of  the  year  in  another,  he  may  be 
sued  in  either.  This  corporation  resides  in 
both  counties  all  of  the  time.  The  act  of  in- 
corporation does  not  prescribe  where  its 
principal  office  shall  be  located.  When, 
therefore,  the  corporation  was  served  with 
the  petition  by  a  process  emanating  from 
Early  county,  the  court  had  full  juriraiction 
over  it  as  an  entity.  But  be  this  as  it  may, 
we  are  clear  that  the  service  of  process  upon 
the  alderman  residing  in  Early  county,  sub- 
stantial relief  being  prayed  against  him,  wan 
sufficient  to  give  the  court  jurisdiction,  al- 
though the  other  aldermen  and  the  mayor 
resided  in  another  county.  AU  of  them  hav- 
ing been  served  with  process  before  the  hear- 
ing and  before  the  resignation  of  the  one 
resident  in  Early  county,  such  resignation 
could  not  deprive  the  court  of  jurisdiction. 
After  a  eourt  once  acquires  jurisdiction  of 
the  person  and  subject-matter,  the  death, 
removal  from  the  county,  or  rMignation 
from  office  of  one  of  the  defendants  will  not 
abate  the  suit,  and  the  court  will  have  pow- 
er and  authority  to  proceed  to  final  judg- 
ment or  decree.  The  nuisance  complained  of 
here  was  within  the  corporate  limits  of  the 
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town.  It  -was  that  nuisuice  which  it  wa» 
sought  to  abate.  If  the  state's  petition  etmX^ 
be  defeated  by  the  resignation  of  an  oflSoer 
after  the  court  had  acquired  jurisdictitm, 
it  would  never  be  practicable  to  abato  the- 
nuisance.  If  this  were  the  rule,  and,  after 
the  resignation  of  the  Early  county  defend- 
ants, a  petition  were  filed  in  Calhoun  coun- 
ty, there  would  be  nothing  to  prevent  the- 
defendants  residing  in  that  county  from  re* 
signing,  so  as  to  defeat  the  jurisdietioB  of 
the  court  in  that  action.  If,  after  suit  ha» 
been  commenced  against  a  municipal  corpo- 
ration or  its  mayor  and  aldermen,  the  term* 
of  office  of  such  mayor  and  aldermen  expire- 
before  the  trial,  then,  according  to  the  rul- 
ing of  the  judge  below,  the  suit  would  abate. 
This  cannot  l>e  the  law.  The  same  reason- 
ing would  apply  as  well  to  the  effect  of  the- 
resignation  of  the  dispensary  commissioner, 
who  resided  in  Early  county.  He,  with  two 
others,  under  the  pret«ided  authority  of  ^e 
mayor  and  aldermen,  had  established  wliat 
we  shall  hereafter  show  is  a  public  nuisance. 
After  service,  he  resigned  his  pretended  of- 
fice, and  his  resignation  was  accepted.  His- 
resignation  was  an  effort  to  allow  the  other 
wrongdoers  to  carry  on  and  maintain  the- 
nuisance  while  he,  the  only  one  who  resided 
in  the  oount;jrf  by  his  rraignation,  dewirod 
the  court  of  jurisdiction  of  the  case.  Whesv 
the  petition  was  filed,  he,  in  connection  with 
others,  had  established  and  was  maintaining 
the  public  nuisance  sought  to  be  abated.  The- 
aim  and  object  of  the  petition  was  to  sup- 
press the  nuisance,  and  to  prevent  him  and 
the  others  from  carrying  it  on.  It  was^ 
therefore,  erroneous  to  hold  that  the  nui- 
sance could  not  be  abated  simply  because 
of  the  resignation  of  one  of  the  parties  who- 
had  been  maintaining  it  even  up  to  and  aft- 
er the  service  of  the  petition. 

2.  We  might  with  propriety  stop  here,  and* 
not  pass  upon  the  other  branches  of  the  caa^ 
but,  inasmuch  as  the  bill  of  exceptions  as- 
signs error  on^the  refusal  of  the  judge  to- 
grant  the  injunction  on  all  the  grounde  al- 
leged, and  inasmuch  as  counsel  on  both  sides 
requested  the  court  to  decide  the  other  ques- 
tions, we  shall  dispose  of  them  also.  The- 
mayor  and  aldermen  of  Arlington  adopted 
an  ordinance  establishing  a  dispensary  in 
the  town  for  the  sale  of  intoxicating  liquors. 
The  question  is  whether  th^  had  power  to- 
odopt  such  an  ordinance.  They  claim  that 
under  the  charter  power,  giving  them  exclu- 
sive right  to  control  and  direct  the  sale  of 
liquors,  they  had  the  right  to  establish  thia 
dispensary.  Their  counsel  who  represented 
them  in  this  court  made  an  earnest  and  in- 
genious argument  to  show  that  under  this 
clause  in  tiieir  charter  thc^  had  power  to- 
establish  the  dispensary.  He  claimed  that 
the  mayor  and  aldermen  were  a  part  of  the- 
government  of  the  state;  that  power  had 
lieen  given  them  by  the  legislature  to  act 
for  the  latter  in  legislating  upon  all  local 
matters,  and.  the  sale  of  liquors  being  under 
their  exclusive  control  and  direction,  they 
could  either  allow  the  sale  in  barrooms  or 
appoint  their  own  agents  to  conduct  a  dia- 
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pensary:  that  they  had  chosen  the  latter 
method,  and  were  authorized  to  do  so.  Ue 
contended  that,  the  mayor  and  aldennen  be- 
ing merely  agents  of  the  state,  they  coald 
appoint  other  agents,  and  make  them  state 
omeers;  and  that  state  officers  operating  a 
dispensary  were  not  within  the  inhibition  of 
the  local  option  law.  We  have  given  con- 
siderable attention  to  the  points  made,  but 
are  unable  to  accept  as  sound  the  contentions 
of  the  learned  counsel.  We  think  it  was  not 
the  intention  of  the  legislature,  bjr  giving 
the  mayor  and  aldennen  the  exdusive  right 
to  control  and  direct  the  sale  of  liquors,  to 
authorize  their  sale  in  a  dispensary  of  this 
kind.  The  context  shows  conclusively  to  our 
minds  that  this  grant  of  power  applied  only 
to  the  power  to  control  and  dir^  the  sale 
of  liquors  .by  private  persons,  real  or  artifi- 
cial. The  clause  in  {  13  of  the  act  (see 
2  Acts  1890-01,  p.  871)  immediately  follow- 
ing this  grant  of  power  abows  this.  The 
section  provides  "tliat  the  mayor  and  alder- 
men of  said  town  shall  have  exclusive  power 
and  autlioritv  to  control  and  direct  the  sale 
of  ardent  spirits,  malt  liquors,  wines,  beers, 
cider,  and  all  other  intoxicants,  within  the 
corporate  limits  of  said  town;  to  issue  li- 
cense for  the  sale  of  said  articles  and  charge 
for  the  same  a  sum  not  less  than  $500  on 
each  barroom,  to  be  fixed  by  said  mayor  and 
council ;  to  impose  such  restrictions^  charges, 
conditions,  and  penalties  as  they,  or  a  major- 
ity of  them,  may  deem  proper,  whenever 
the  exercise  of  the  powers  herein  granted 
shall  not  be  repugnant  to  the  Constitution 
or  laws  of  this  stote."  This  clearly  shows 
that  the  legislature  had  in  mind  the  con- 
trol and  direction  of  barrooms  or  saloons, 
and  not  of  a  public  dispensary.  Besides, 
ctmstniing  tbis  act  with  reference  to  the 
time  it  was  enacted,  we  know,  as  matter  of 
history,  that  in  this  state  dispensaries  were 
very  rare,  perhaps  only  one  existing  at  tiiat 
time,  and  that  it  existed  by  express  author- 
ity of  a  l^islative  enactment  made  at  the 
same  session  of  the  legislature  at  which  was 
adopted  the  act  now  under  consideration. 
This  dispensary,  expressly  authorized,  was 
established  in  Athens  by  a  special  act,  and 
not  as  an  amendment  to  the  charter  of  the 
city  in  which  it  'was  to  be  located.  A  grant 
of  power  to  a  municipal  corporation  must 
be  construed  strictly,  and  such  a  corporation 
can  exercise  no  powers  except  such  as  are 
expressly  given,  or  are  necessarily  implied 
from  express  grants  of  other  powers.  No 
power  to  establish  a  dispensary  was  here 
expressly  given,  and  we  think  that  none  was 
necessarily  implied.  Before  the  adoption  of 
this  ordinance,  the  people  of  the  county  of 
Calhoun,  in  which  this  dispensary  is  lo- 
cated, had  adopted  the  provisions  of  the 
l^enerol  local-option  law,  which  prohibits  the 
sale  of  liquors  in  the  county  after  its  adop- 
tion. It  is  admitted  by  both  sides  that  the 
adoption  of  that  law  prohibit«d  the  sale  of 
liquors  in  that  county,  and  prohibited  the 
mayor  and  aldermen  of  Arlington  from  is- 
suing licenses  for  the  sale  of  liquors  in  that 
county.  There  is  no  doubt  that  this  is  true, 
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for  the  pow^er  given  the  mayor  and  alder- 
men to  license  the  sale  was  repealed  by  the 
adoption  of  the  local-option  law  as  long  as- 
that  law  is  of  force  in  that  county.  It  was 
argued,  however,  that  this  law  has  no  appli- 
cation to  this  case,  because  it  does  not  ap- 
ply to  the  state,  the  state  not  being  named 
therein;  that  the  mayor  and  aldermen,  be- 
ing agents  of  the  state,  had  a  right  under 
their  charter  to  establish  a  dispensary,  and 
make  it  a  state  dispensary.  It  is  true,  as 
we  have  said  above,  that  the  mayor  and  al- 
dermen  have  power  to  pass  any  laws,  local 
in  their  nature,  which  would  benefit  the  lo- 
cal community,  and  which  are  not  incon- 
sistent with  the  laws  of  the  state.  But  wO' 
do  not  apprehend  that  any  one  could  suc- 
cessfully maintain  that  the  power  thus  given 
them  could  be  exercised  to  repeal  a  law  of 
the  state.  Indeed,  the  very  section  under 
whicl)  is  claimed  the  power  to  establish  tbe- 
dispensary  provides  that  the  ordinances 
passed  thereunder  shall  not  be  repugnant  to 
the  Constitution  or  laws  of  this  state.  Here, 
then,  we  have  the  assumption  on  the  part 
of  the  agents  of  the  state,  to  wit,  the  mayor 
and  aldennen  of  Arlington,  of  the  power  to- 
repeal  a  general  law  of  the  state  forbidding 
the  sale  of  liquors  in  that  county.  Had  the' 
legislature  endeavored  to  do  so,  it  could 
not  have  conferred  such  a  power  on  a  muni- 
cipal corporation ;  nor,  indeed,  could  the  leg- 
islature itsdf  have  repealed  a  general  law 
by  the  enactment  of  a  special  one.  If  the- 
1a\vmaking  power  of  the  state  could  not  oon- 
stitutionaTly  do  this,  it  certainly  could  not 
confer  the  power  to  do  so  upon  a  subordi- 
nate body.  While  the  mayor  and  aldermen 
may  be  the  agents  of  the  state  to  legislate- 
for  the  welfare,  peace,  and  good  order  of  th» 
town,  they  have  no  power  to  create,  other 
corporations  or  appoint  other  agents  to  do- 
acts  contrary  to  the  laws  of  the  state.  While- 
the  mayor  and  aldermen  knew  that  they 
could  not  establish  a  dispensary  and  run  it 
as  a  town  institution,  they  attempted  to  dO' 
the  same  thing  by  electing  three  commission- 
ers to  maintain  the  dispensary,  providing 
for  salaries  to  these  commissioners,  and  also- 
providing  that  the  proceeds  of  the  businesa 
should  be  turned  over  to  the  municipal  au- 
thorities. The  case  of  Chambera  y.  Bantea- 
vilte,  89  Ga.  739,  15  S.  K.  634,  does  not  con- 
flict with  these  views.  In  that  case  it  ap- 
peared that  there  was  at  that  time  no  law 
altr>gether  forbidding  the  sale  of  liquors  in 
Barnesville.  The  charter  of  the  town  au- 
thorised the  municipal  authorities  "to  regu- 
late and  control  the  sale  in  Barnesville  of 
[liquors]  for  medicinal,  mechanical,  and  sac- 
ramental purposes  only."  This  court  said 
that  these  words  might  be  construed  as  con- 
ferring upon  the  mayor  and  council  the  pow- 
er to  restrict  and  limit  sales  to  the  purposea 
mentioned,  and  to  that  end  to  pass  and  en- 
force an  ordinance  prohibiting  sales  for  any 
other  purpose.  The  municipal  authorities 
passed  an  ordinance  giving  the  right  to  sell 
for  these  purposes  to  one  of  their  own  agents 
in  a  dispensary.  Chambers  was  not  this 
agent,  but  kept  what   is   now  commonly 
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known  as  a  "blind  tiger."  He  was  convicted 
before  the  police  court  of  Barnesville,  and 
the  conriotHm  siistained  upon  certiorari. 
The  ease  was  brought  to  this  court,  where  it 
was  decided  that,  under  the  power  given, 
the  mayor  and  council  had  a  right  to  pro- 
hibit the  sale  of  liquor  by  anyone  except  the 
agent  they  had  appointed.  The  only  author- 
ity the  municipal  corporation  of  Barnesville 
had  was  to  regulate  and  control  the  sale  of 
liquor  for  the  above-mentioned  purposes. 
Wnile  it  is  true  that  the  mayor  and  council 
afterwards  undertook  to  run  a  dispensary 
for  the  sale  of  intoxicating  liquors  on  a 
large  scale,  they  had  no  aufjhorit^  to  do  so, 
and  this  court  so  held  in  Barnesville  y.  Mur- 
phey,  113  Gft.  779,  39  8.  E.  413. 

3.  The  petttien  alleged- that  the- sale  was- 
illegal,  and  was  a  public  nuisance  injurious 
to  the  people  of  the  whole  community.  No 
one  was  shown  to  have  been  special^  injured 
or  damaged  by_  the  illegal  sale.  The  a^da- 
vita  tendered  in  evidence  1^  the  plaintiffs 
in  error  showed  how  the  injury  or  damage 
was  inflicted  upon  the  people.  It  is  claimed 
by  counsel  for  the  defendants  in  error  that, 
although  this  may  be  true,  if  the  sale  is  il- 
legal the  sellers  may  be  punished  under  the 
penal  law,  and  that  equity  will  not  restrain 
the  commission  of  a  crime.  This  position 
would  have  been  tenable  had  the  proceeding 
been  instituted  by  a  private  individual,  no 
property  rights  being  involved.  Equity,  ^n- 
erally,  will  not  interfere  with  the  adminis- 
tration of  the  criminal  law.  Hie  state,  how- 


ever, has  an  interest  in  the  welfare,  peace, 
and  good  order  of  its  citizais  and  oonununi- 
tiea,  and  has  provided  In  ito  laws  for  the 
abatement  of  nuisances  when  the  pnblio  gen- 
erally is  injured.  Section  3858  of  the  Civil 
Code  of  1896  provides  that  "generally,  a  pub- 
lic nuisance  gives  no  right  of  action  to  any 
individual,  but  must  be  abated  by  a  process 
instituted  in  the  name  of  the  state.''  See 
also  6  4761,  providing  that  the  petition  to 
enjoin  a  public  nuisance  must  proceed  for 
the  public  on  information  filed  by  the  solic- 
itor general  of  the  circuit.  Even  before  the 
adoption  of  the  Code,  in  the  ease  of  Column 
&v«  T.  Jaqwa,  80  Oa.  506,  this  court  held 
that  a  court  of  equity  has  jurisdiction,  and 
iu  a  proper  case  may,  by  injunction,  restrain 
a  puolic  nuisance  upon  information  filed 
by  the  solicitor  general.  The  reasoning  of 
Lyon,  J.,  in  that  case  is  clear  and  satisfac- 
tory to  our  minds  on  the  proposition  that  eq- 
uity will  restrain  a  public  nuisance  whoev- 
er a  proper  ease  Is  made.  See  alao  the  au- 
thorities cited  in  hia  opinion.  We  have  in 
the  present  case  an  information  filed  by 
the  solicitor  general  of  the  circuit,  and  the 
nuisance  is  a  public  one,  injuring  the  entire 
community.  We  see  no  reason  why  equity 
should  not  teke  jurisdictioo,  and  enjoin  the 
nuisance. 
Judgmt^t  reversed. 

All  the  Justices  concur,  except  Irtuapkla* 
P.  J.,  absent  on  account  of  sickness. 


INDIANA  SUPREME  COURT. 


Frank  L.  STREET,  Appt., 

V. 

VARNEY  ELECTRICAL  SUPPLY  COM- 
PANY. 

(  Ind.  ) 

VmalellMtl  eorpormtlolu  ewiMot  be  re- 
quired tbe  leslslmtnre  to  pay  more 
lor  commoii  labor  employed  on  public  im- 
provements than  It  Is  worth  in  tbe  market. 
Such  legislation  onconstltutionallr  deprives 
the  taxpayers  of  tbeir  privileges  and  Immun- 
ities, and  of  tbeIr  property  without  due  pro- 
cess of  law.  Interferes  with  their  rlgbt  of  con- 
tract, and  Is  invalid  as  class  legislation. 

(April.  1,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Wayne  Cotmty  in 
iAYOT  of  defendant  in  an  action  brought  to 
recover  the  statutory  penalty  for  neglect  to 
pay  plaintiff  the  wa^  fixed  by  statute  for 
labor  performetl  by  him.  Affirmed. 
The  facts  are  steted  in  the  opinion. 

NoTB. — As  to  right  of  legislature  to  fix  by 
•tatnte  compensation  which  city  must  pay  for 
labor  or  other  service,  see  also,  In  this  series. 
People  em  rel.  Rodgers  V.  Coler  (N.  T.)  02  L. 
B.  A.  814. 

As  to  constltntionality  Of  elght-bour  law  as 
affecting  municipal  corporations,  see  Re  Dalton 
«1  L.  R.  A. 


Mr.  Sensnel  C.  WUtaaellt  for  appel- 
lant: 

The  minimum  wage  law  is  not  "class  Ic^ 

islation." 

State  V.  Sohlemmer,  42  La.  Ann.  1166,  10 
L.  R.  A.  135,  8  So.  307 ;  Worren  v.  Sohn, 
112  Ind.  213,  13  N.  E.  863;  People  v.  Phjffe, 
48  N.  Y.  S.  R.  350,  20  N.  Y.  Supp.  461. 

A  municipal  corporation,  being  a  mere 
creature  of  tbe  legislature,  estebUshed  for 
the  purpose  of  government,  is  entirely  sub- 
ject to  the  legislative  will,  and  cannot  claim 
protecti<m  under  the  provision  of  the  Fed- 
eral Constitution. 

yeip  Orleans  v.  If  etc  Orleans  Waienoork9 
Co.  142  U.  S.  79,  3S  L.  ed.  043.  12  Sup.  Ot. 
Rep.  142;  People  ex  rel.  Park  Comrs.  v, 
Detroit,  28  Mich.  228,  15  Am.  Rep.  202; 
Leep  V.  St.  Louis,  I.  M.  <£  8.  R.  Co. 
58  Ark.  407,  23  L.  R.  A.  264,  25  S. 
W.  75;  Bagerstown  v.  Sehner,  37  Md. 
180;  Hancock  v.  Taden,  121  Ind.  366,  6  L. 
R.  A.  670,  23  N.  E.  253;  People  v.  Warren, 

(Kan.)  47  L.  R.  A.  880,  and  Cleveland  v.  Clem- 
ents Bros.  Constr.  Co.  (Ohio)  60  L.  B.  A.  77S. 

As  to  power  of  leglslatare  to  Impose  bardeas 
on  manldpalities,  and  to  control  their  local  ad- 
ministration and  property,  see  note  to  State 
em  rel.  Bolkeley  v.  Williams  (Conn.)  48  U  B.  A. 
46S. 
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77  Hun,  120,  28  N.  Y.  Supp.  303;  State 

T.  Peel  Splint  Ooal  Co.  36  W.  Va.  802,  17 
li.  R..A.  38S,  16  S.  E.  1000. 
A  municipal  corporatioo  is,  eo  far  as  its 

jrarel^  municipal  relations  are  concerned, 

«imp&  an  agency  of  the  state  for  conduct- 
ing the  affairs  of  government,  and  as  such 

.it  IS  subject  to  the  control  of  the  legislature, 
WHliavia  t.  Eggleston,  170  U.  3.  304,  310, 
42  L.  ed.  1047,  1049,  18  Sup.  Ct.  Rep.  617; 
Re  Protestant  Episcopal  Public  School,  46 
N.  Y.  178;  People  v.  Phyfe,  136  N.  Y.  664, 
19  L:  R.  A.  141,  32  N.  E.  078;  Payne  v. 
ITreadwell,  16  Cal.  221;  Terrett  v.  Taylor, 

a  Cnmch,  43,  3  L.  ed.  650;  Jones  v.  Lake 
View,  151  lU.  663,  38  N.  E.  668;  Frederiek 
r.  Gro$^,  30  Md.  436,  06  Am.  Dee.  691; 

■Orof  T.  Frederick  City,  44  Md.  67;  State 
Bank  T.  Madison,  3  Ind.  43;  Luehrman  t. 

^helhn  County  Taxing  Diat.  2  Lea.  42S ;  Ber- 
lin T.  Oorham,  34  N.  H.  266;  Jersey  City 
V.  Jersey  City  d  B.  R.  Co.  20  N.  J.  Eq.  360; 
Pateraon  v.  Society  for  Establishing  Useful 
Manufactures,  24  N.  J.  L.  386;  State  em 
reL  Cleveland  t.  Jertey  OHy  Bd.  of  Finance 

^  Tamttion,  38  N.  J.  L.  859;  Be  Dalton,  61 
Kan.  257,  47  L.  R.  A.  380,  69  Pac.  336. 

*  If  the  legislature  has  Uie  power  to  pass  a 
law  regulating  the  compensation  of  laborers 

•employed  by  the  state,  it  has  the  same  right 
to  insist  that  a  municipality  or  its  "con* 

-tractors  pay  the  rate  of  wages  to  its  labor- 
ers," which  it  require  shall  be  paid. 

Clark  V.  State,  142  N.  T.  101,  38  N.  E. 

417;  Sibbard  v.  Suffolk  County,  163  Mass. 

:34,  SO  N.  E.  266;  Friahie  v.  United  States, 
157  U.  B.  160,  39  L.  ed.  667,  15  Sup.  Ct  Rep. 

4(86;  Munn  t.  IlUnois,  94  U.  S.  113,  24  L.  ed. 
77 ;  Georgia  R.  d  Bkg.  Oo.  t.  SnUiK,  128  U. 

&.  174,  32  L.  ed.  377,  0  Sup.  Ot.  Rep.  47. 
There  is  nothing  in  the  state  or  United 

.States  Constitution  conflicting  with  the  leg- 
islative discretion  in  directing  bow,  when, 

juid  where  a  trade  or  business  shall  be  con- 

-ducted,  intimately  connected   with  public 

■safety  or  public  prosperity,  or,  indeed,  to 
prohibit  and  suppress  such  business  alto- 

.gether,  if  deemed  essential  to  the  public 

.good. 

Metropolitan  Bd.  of  Excise  v.  Barrie,  34 
N.  Y.  666;  State  v.  Ah  Chew,  16  Nev.  50, 
-40  Am.  Rep.  488;  Com.  v.  Alger,  7  Cush. 
.68. 

The  14th  Amendment  created  no  new 
rights  whatever. 

18  Am.  ft  Eng.  Ene.  Law,  p.  766;  Borhier 

V.  Connolly,  113  U.  S.  27,  28  L.  ed.  823,  5 
:Sup.  Ct.  Kep.  357;  Slaughter-House  Cases, 
16  Wall.  36,  21  L.  ed.  394;  United  States 
T.  Cruikshank,  92  U.  S.  542,  23  L.  ed.  588; 
Mugler  v.  Kansas,  123  U.  S.  623,  31  L.  ed. 
■205,  8  Sup.  Ot.  Rep.  273. 

In  this  state  the  "internal  afTairs  of  cit- 
ies" are  absolutely  subject  to  the  will  of  the 
legislature.  It  may,  unless  prohibited  by 
-some  superior  rule,  or  organic  law,  compel 
-fl,  subordinate  municipal  corporation  to  pay 
-for  property  or  services  from  which  the  pub- 
lic has  received,  or  may  receive,  advantage 
or  profit. 
«1  X.  R.  A. 


Outhrie  v.  Tfeto  Vienna  Bank,  4  Okla.  104, 
38  Pac.  4. 

The  legislature,  when  it  enacts  a  law,  is, 
and  should  be,  j^vemed  by  the  condition  of 
affairs  as  it  exists,  and  talces  into  consider- 
ation the  fact  that  it  may  make  such  laws 
as  will  remedy  evils  which  have  grown  up 
with  resulting  wrong  and  oppressicm. 

State  V.  Peel  SpUnt  Coal  Co.  36  W.  Va. 
802,  17  L.  R.  A.  385,  15  8.  E.  1000;  Toum- 
send  V.  State,  147  Ind.  634,  37  L.  R.  A.  294, 
47  N.  E.  19. 

The  minimum  wage  law  may  be  sustained 
by  the  police-power  doctrine. 

Bostmt  Beer  Co.  v.  Massachusetts,  97  U. 
S.  26,  £4  L.  ed.  080;  Hawthorn  v.  People, 
100  ni.  302,  60  Am.  Rep.  610;  Elliott,  Roads 
&  Streets,  {421. 

If  the  legislature  deems  the  laborer  at 
some  disadvantage  in  his  relaticms  towards 
the  employer,  it  may  enact  a  law  to  protect 
him  from  any  advantage  the  emjAoyer  may 
be  constrained  to  take  of  him  because  of 
such  disadvantage. 

Enoaville  Iron  Co.  v.  Harbison,  183  U.  S. 
13,  46  L.  ed.  65,  22  Sup.  Ct.  Rep.  1;  Holden 
V.  Hardy,  160  U.  S.  368,  300,  «  L.  ed.  760, 
700,  18  Sup.  Ct.  Rep.  383. 

The  general  assembly  is  the  sole  and*ex- 
clusive  judge  of  the  time  and  manner  in 
which  the  police  power  of  the  state  shall  be 
exerted,  and  its  actions  must  be  liberally 
construed. 

Garrett  v.  Ahy,  47  La.  Ann.  618,  17  So. 
238;  Stone  v.  Mississippi,  101  U.  S.  814.  25 
L.  ed.  1070;  Boston  Beer  Co.  t.  Masaachu- 
setts,  97  U.  S.  26,  24  L.  ed.  089;  Slaughter. 
House  Cases,  16  Wall.  36,  62,  21  L.  ed.  394, 
404;  Pickles  v.  MoLellan  Dry  Dock  Go.  38 
1^.  Ann.  412;  Kidd  v.  Pearson,  128  U.  S.  1, 
32  L.  ed.  346,  2  Inters.  Com.  Rep,  232,  0 
Sup.  Ct.  Rep.  6;  Metropolitan  Bd.  of  Ea- 
oise  V.  Barrie,  34  N.  Y.  662. 

Mr.  Wilfred  Jewnp,  with  Messrs.  Bu- 
sell  T.  MkoFall  and  Xsnt  W.  Hopkliu, 
for  appellee: 

The  right  to  make  a  etmtraet  is  one  of  the 
privil^^es  and  immunities  guaranteed  by  tiie 
Constitution. 

Re  Parrott,  6  Sawy.  340,  1  Fed.  481; 
Butcher^  Union  S.  H.  d  L.  8.  L.  Co.  v.  Ores- 
cent City  L.  S.  L.  d  S.  H.  Co.  Ill  U.  S. 
746-764,  28  L.  ed.  685-589,  4  Sup.  Ct.  Rep. 
652. 

The  right  to  make  a  contract  is  "liberty" 
and  "property,"  and  as  such  is  protected  hy 
the  Constitution. 

Blythe  V.  State,  4  Ind.  526;  Howard  Cowt- 
tv  V.  Pollard,  153  Ind.  371,  55  N.  E.  87;  Be 
Morgan,  26  Colo.  416,  47  L.  R.  A.  62,  68 
Pac.  1071 ;  State  v.  Goodwill,  33  W.  Va.  170, 
6  L.  R.  A.  621,  10  S.  E.  285;  State  v.  Fire 
Creek  Coal  d  Coke  Co.  33  W.  Va.  188,  6  L. 
R.  A.  359,  10  S.  E.  288 ;  Re  Preston,  63  Ohio 
St.  428,  62  L.  R.  A.  523,  50  N.  E.  101;  State 
cfE  rel.  Bramley  v.  Norton,  5  Ohio  N.  P. 
183;  Oodcharles  v.  Wigeman,  113  Pa.  431,  6 
Atl.  354;  Com.  v.  Isenberg,  4  Pa.  Dist.  R. 
579;  State  T.  Loomis,  115  Mo.  307,  21  L.  R. 
A.  789,  22  S.  W.  350;  State  t.  JuUm,  129 
Mo.  163,  29  L.  R.  A.  257,  31  S.  W.  781;  Em 
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parte  Jentxach,  112  Cal.  468.  32  L.  R.  A. 
664,  44  Fac.  803;  Ex  parte  Kuback,  8S  Cal. 
274,  9  L.  R.  A.  482,  24  Pac.  737;  Chicago  r. 
Netcker,  183  111.  104,  48  L.  R.  A.  261,  55 
N.  E.  707;  (HUespie  v.  People,  188  111.  176, 
52  L.  R.  A.  283,  58  N.  E.  1007;  Bessette  v. 
People,  193  111.  334,  56  L.  R.  A.  558,  62 
N.  E.  215;  milett  v.  People,  117  HI.  294,  57 
Am.  Rep.  8U9,  7  N.  E.  631 ;  Frorer  v,  Peo- 
ple»  141  111.  171,  16  L.  R.  A.  492,  81  N.  E. 
309;  Tilt  t.  People  (III.)  40  N.  E.  462; 
People  V.  Oillaon,  109  N.  Y.  389,  17  N.  E. 
343;  People  ex  rel.  Tyroler  v.  Warden  of 
City  Prison,  157  N.  Y.  116,  43  L.  R.  A.  264, 
61  N.  E.  1006;  Re  Jacobs,  98  N.  Y.  98,  60 
Am.  Rep.  636;  People  v.  Hawkins,  157  N. 
Y.  1,  42  h.  R.  A.  490,  51  N.  E.  276;  People 
ea  rel.  Bodgera  v.  Coler,  166  N.  Y.  1,  52 
L.  R.  A.  814,  S9  N.  B.  716,  56  App.  Div.  98, 
67  N.  Y.  Supp.  701 ;  People  v.  Bieseeker,  68 
App.  DiT.  301.  68  N.  Y.  Supp.  1067;  People 
ea  rel.  Fleiachman  t.  CatdweU,  64  App.  IUt. 
46,  71  N.  Y.  Supp.  654;  Re  Parrott,  6  Sawy. 
840.  1  Fed.  481;  Baltimore  d  O.  B.  W.  R. 
Co.  V.  Voigt,  176  U.  S.  498,  505,  44  L.  ed. 
560,  564,  20  Sup.  Ct.  Rep.  385;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18  Sop. 
Ct.  Rep.  3S3;  Allgeyer  v.  Louisiana,  165  U. 
S.  678,  589.  41  L.  ed.  832,  835,  17  Sup.  Ct. 
Bep.  427 ;  PomeU  T.  Pennsyhsania,  127  U.  S. 
078-684,  32  L.  ed.  263-256,  8  Sup.  Ct.  Rep. 
992,  1257;  Printing  cG  jV.  Registering  Co.  v. 
Simpson,  L.  R.  19  £q.  465. 

The  equal  protection  of  the  law  includes 
the  right  to  make  a  contract. 

Re  Parrott,  6  Sawy.  349,  1  Fed.  481; 
Bmyth  v.  Ames,  169  U.  S.  466,  42  L.  ed.  819, 
18  Sup.  Ct.  Rep.  418. 

A  law  enacted  for  the  benefit  of  a  single 
elaBB  of  laborers,  not  based  upon  claims  to 
legislative  consideration  peculiar  to  that 
class  alone,  grants  to  that  class  privil^fes 
and  immunities  contrary  to  article  23  of  the 
Bill  of  Rights. 

Evansville  v.  State,  118  Ind.  426,  4  L.  R. 
A.  93,  21  N.  E.  267;  State  ea  rel.  Soli  v. 
Denny,  118  Ind.  449,  4  L.  R.  A.  65.  21 
N.  E.  274;  Re  Leach,  134  Ind.  665,  21  L.  R. 
A.  701.  34  a.  E.  641 ;  State  v.  Qoodwill,  33 
W.  Va.  179.  6  L.  R.  A.  621,  10  8.  £.  285; 
Slate  V.  Fire  Creek  Coal  d  Coke  Co.  83  W. 
Va.  188,  6  L.  R.  A.  350,  10  S.  E.  288;  God- 
eharlcs  v.  Wigeman,  113  Pa.  431,  6  Atl. 
354;  Com.  v.  Isenhcrg,  4  Pa.  Dist.  R.  579; 
State  T.  Julotc,  129  Mo.  163,  29  L.  R.  A. 
257,  31  S.  W.  781 ;  Van  Harlingen  v.  Doyle, 
134  Cal.  53,  54  L.  R.  A.  771,  66  Pac.  44; 
Shaver  v.  Pennsylvania  Co.  71  Fed.  931. 

An  enactment  is  not  "due  process  of  law" 
or  "the  law  of  the  land,"  unless  equally  ap- 
plicable Co  all  in  the  aame  natural  class. 

Bessette  v.  People,  193  111.  334.  56  L.  R.  A. 
658,  62  N.  E.  215;  Uilleti  v.  People,  117 
111.  294,  57  Am.  Rep.  860.  7  N.  E.  631 ;  Fror- 
er V.  People  141  111.  171,  16  L.  R.  A.  492,  31 
N.  E.  395;  W^msey  v.  People,  142  111.  380, 
17  L.  R.  A.  853,  32  N.  E.  364;  Braceville 
Coal  Co.  V.  People.  147  111.  66,  22  L.  R.  A. 
340,  35  N.  E.  62;  Ritchie  v.  People,  155  III. 
98,  29  L.  R.  A.  79,  40  N.  E.  454;  Harding 
T.  People,  160  III.  459,  32  L.  R.  A.  445.  43 
61  L.  R.  A. 


N.  E.  624;  Eden  t.  People,  161  III.  296,  3^ 
L.  R.  A.  6S9,  43  Ht.  E.  1108;  Bailey  T.  P«o~ 
pie,  100  111.  28,  54  L.  R.  A.  838,  60  TS.  E. 
98;  Gillespie  t.  People,  188  HI.  176,  S2  B- 
A.  283,  58  N.  E.  1007. 

A  law  which  prohibits  and  invalidates  fu- 
ture contracts  without  constitutional  war- 
rant impaira  the  obligation  of  contracts  a» 
guaranteed,  by  {  10,  art.  1,  of  the  Constitu- 
tion of  the  United  States,  and  1^  I  24,  ut^ 
1,  of  the  Constitution  of  Indiana. 

Com.  V.  Perry,  155  Mass.  117,  14  L.  R. 

A.  325,  28  N.  E.  1120;  Atkins  v.  Randolph,^ 
31  Vt.  220;  Com.  v.  Isenherg,  4  Pa.  Dist^ 
R.  579. 

The  right  to  make  a  contract  is  a  nat- 
ural and  fundamental  right,  not  derived 
from  society,  unalienated  and  inalienable^. 
and  an  indispensable  incident  of  "life,  lib- 
erty, and  ihe  pursuit  of  happiness." 

Declaration  of  Ind^ndence;  Ind.  Coaut. 
art.  1,  I  1 ;  Beehe  v.  State,  6  Ind.  601,  63- 
Am.  Dec.  301;  Re  Leach,  134  Ind.  665,  21 
L.  R.  A.  701,  34  N.  E.  641;  Den  ea  dem. 
Murray  v.  Hoboken  Land  d  Improv,  Co. 
18  How.  272,  276,  15  L.  ed.  372,  374;  Leep- 
V.  St.  Louis,  I.  U.  d  S.  R.  Co.  58  Ark.  407, 
23  L.  R.  A,  264,  25  S.  W.  75;  Butohers" 
Union  8.  H.  &  L.  8.  L.  Co.  v.  Crescent  City 
L.  8.  L.  d  S.  S.  Co.  Ill  U.  S.  746-764.  28- 
L.  ed.  585-580.  4  Sup.  Ct.  Rep.  662;  Com. 
V.  Isenberg,  4  Pa.  Dist.  R.  679;  Com..  v_ 
Broicn,  8  Pa.  Super.  Ct.  339;  Ruhstral  v. 
People,  185  111.  133,  49  L.  R.  A.  181,  67  N. 
E.  41;  Com.  T.  Perry,  155  Mass.  117,  14  I*. 
R.  A.  325,  28  N.  E.  1126. 

The  guaranty  of  the  ri^bt  to  contract  ex- 
tends to  private  corporations. 

Wheeling  Bridge  d  Terminal  R.  Co.  v.  Oil- 
more,  8  Ohio  C.  C.  068;  Re  Parrott,  6  Sawy. 
340.  1  Fed.  481;  Smyth  v.  Ames,  160  U.  8. 
466,  42  L.  ed.  810.  18  Sup.  Ct  Rep.  418. 

It  is  for  tbe  court  to  determine  whether 
an  enactment  falls  within  the  police  power, 
and  in  doing  so  it  is  to  determine  wbether- 
the  law  reasonably  tends  to  protect  the  lives, 
health,  and  property  of  the  citizens,  and  to- 
preserve  good  order  and  the  public  morals  oT 
the  citizens  of  the  entire  state. 

Colon  V.  JAsk,  ISS  N.  Y.  188.  47  K.  E. 
302;  People  v.  Havkina,  157  N.  Y.  1,  42  L_ 
R.  A.  490,  51  N.  E.  275;  People  ea  rel.  Ty- 
roler V.  Warden  of  City  Prison,  157  N.  Y. 
116.  43  L.  R.  A.  264,  51  N.  E.  1006;  Forster- 
V.  Scott,  130  N.  Y.  577,  18  L.  R.  A.  543,  3& 
N.  E.  976;  Re  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  630;  People  v.  Gillson,  109  N.  Y.389,  17 
K.  E.  343 ;  Bessette  v.  People.  193  111.  334.  60- 
L.  R.  A.  558, 62  N.  E.  215 ;  Tilt  v.People  ( 111. ) 
40  N.  E.  462;  Ruhstrat  V.  People,  185  111- 
133,  49  L.  R.  A.  181,  57  N.  E.  41;  Frorer  v. 
People,  141  111.  171,  16  L.  R.  A.  492.  31  N. 

B.  305;  Smyth  v.  Ames,  160  U.  S.  468,  4& 
L.  ed.  810.  18  Sup.  Ct.  Rep.  418;  Lamton 
Steele,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499;  Yicfc  Wo  v.  Hopkins,  118  U. 
S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Re  Wilshire,  103  Fed.  020;  Ho  Ah  Kou> 
Nunan,  5  Sawy.  552,  Fed.  Cas.  No.  6,646. 

The  court  is  not  bound  by  the  legislativi» 
statement  of  the  purpose  of  the  law. 
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Re  Parrotl,  6  Sawy.  349,  1  Fed.  481; 
Frorer  v.  Peovle,  141  111.  171,  16  L.  R.  A. 
492,  31  N.  £.  395;  San  Antonio  d  A.  P.  R. 
Co.  V.  Wilson,  4  Tex.  Civ.  App.  178,  23  S. 
W.  282;  Com.  Brovm,  8  Fa.  Super.  Ct. 
■330;  Atchison  d  2T.  R.  Oo.  v.  Baty,  6  Neb. 
■37,  20  Am.  Rep.  356;  Low  v.  Rem  Printing 
Co.  41  Neb.  127,  24  L.  R.  A.  702,  59  N.  W. 
■362;  State  V.  Julow,  129  Mo.  163,  29  L.  R. 
A.  257,  31  8.  W.  781. 

If  the  reasons  which  will  soataia  the  au- 
thority of  the  legislature  to  enact  this  taw 
-are  equally  cogent  in  sujiport  of  a  law  fixing 
the  wages  of  other  unskilled  labor,  or  of  all 
iabor,  this  is  not  a  proper  exercise  of  the 
police  power,  bat  is  dats  le^BUttiim. 

Coolcy,  Const.  Lim.  6tb  ed.  484;  Ban  An- 
tonio <t  A.  P.  R.  Co.  V.  Wilson,  4  Tex.  Civ. 
App.  178,  23  S.  W.  282;  Low  v.  Rees  Print- 
ing Co.  41  Neb.  127,  24  h.  R.  A.  702,  S9  N. 
W.  362;  State  ex  rel.  McCue  r.  Ramsay 
County  Sheriff,  48  Minn.  236,  51  N.  W.  112; 
£tate  ex  rel.  Luria  v.  Wagener,  89  Minn. 
206,  38  L.  R.  A.  677,  72  N.  W.  67;  State  ea 
rel.  Randolph  v.  Wood,  49  N.  J.  L.  85,  7 
^tl.  286;  People  ea  rel.  Badgers  v.  Coler, 
166  N.  Y.  1,  52  L.  R  A.  814,  59  N.  E.  716, 
.66  App.  Div.  98,  67  N.  Y.  Supp.  701 ;  State 
V.  Ooodtcill,  33  W.  Va.  179,  6  L.  R.  A.  821, 
10  S.  E.  285;  State  v.  Fire  Creek  Coal  <£ 
■Coke  Co.  33  W.  Va.  188,  6  L.  R.  A.  359,  10 
S.  E.  288;  State  v.  Loomis,  115  Mo.  307,  21 
L.  R.  A.  789,  22  S.  W.  350;  Ew  parte 
JentzRch,  112  Oal.  468,  32  L.  R.  A.  664,  44 
fac.  803;  State  v.  JiOow,  129  Mo.  163,  29 
li.  R.  A.  257,  31  S.  W.  781;  Em  parte  Ku- 
Jtaek,  85  Cal.  274.  9  L.  R.  A.  482,  24  Pac. 
737;  Tilt  V.  People  (111.)  40  N.  E.  462; 
Marding  v.  People,  160  111.  459,  32  L.  R.  A. 
445,  43  N.  E.  624;  Eden  t.  People,  161  111. 
296,  32  L.  R.  A.  669,  43  N.  E.  1108;  Bailey 
V.  People,  190  111.  28,  54  L.  R.  A.  838,  60 
N.  E.  98. 

A  law  enacted  for  the  benefit  of  a  class  of 
laborers  is  not  a  proper  exercise  of  the  po- 
lice power. 

Gifford  Drainage  Diet.  v.  Shroer,  145  Ind. 
-572,  44  N.  E.  836;  Re  House  Bill  No.  20S,  21 
Goto.  27,  39  Pftc.  431;  Jfe  Eight  Sours  Bill, 
21  Colo.  29,  39  Pac.  328;  Re  Morgan,  26  Colo. 
415,  47  L.  R.  A.  52,  58  Pac.  1071;  State  v. 
Loomis,  115  Mo.  307,  21  L.  R.  A.  789,  22  S. 
W.  350;  State  v.  Juloip,  129  Mo.  163,  29  L. 
R.  A.  257,  31  S.  W.  781;  Godcharles  v. 
Wigeman,  113  Pa.  431,  6  Atl.  354;  Com.  v. 
Brown,  8  Pa.  Super.  Ct.  330;  State  r.  Good- 
will, 33  W.  Va.  179,  6  L.  R.  A.  621,  10  S.  E. 
^5;  Em  parte  Kuback,  85  Cal.  274,  0  L.  R. 
A.  482,  24  Fae.  737;  Gihbs  t.  Tally,  133  Cal. 
373,  65  Pac  970;  Low  v.  Bees  Printing  Co. 
41  Neb.  127,  24  L.  R.  A.  702,  69  N.  W.  362; 
Atchison  d  ff.  R.  Co.  v.  Baty,  6  Neb.  37,  29 
Am.  Rep.  356;  Bessette  v.  People,  193  HI. 
334,  56  L.  R.  A.  558,  62  N.  E.  215;  Millett  v. 
People,  117  111.  294,  57  Am.  Rep.  869,  7  N. 
E.  631 ;  Kuhstrat  v.  People,  185  111.  133,  49  L. 
"R.  A.  181,  57  N.  E.  41;  Frorer  v.  People,  141 
111.  171,  16  L.  R.  A.  492,  31  N.  E.  395; 
Jiitchie  V.  People,  155  III.  98,  29  L.  R.  A.  70, 
-40  N.  E.  464;  Chicago  v.  Netcker,  183  111. 
104,  48  L.  R  A.  261,  66  N.  £.  707 ;  People  t. 
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Bieaecker,  58  App.  Div.  391,  68  N.  Y.  Supp. 
1067;  People  em  rel.  Fleisckman  v.  Caldwell, 
64  App.  Div.  46,  71  N.  Y.  Supp.  654;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636;  Colon 

Lisk,  153  N.  Y.  188,  47  N.  E.  302;  People 
T.  GilUmn^  100  N.  Y.  380,  17  N.  G.  348; 
Forster  v.  Scott,  136  N.  Y.  577,  18  L.  R  A. 
543,  32  N.  E.  976;  People  em  rel.  Tyroler  v. 
Warden  of  City  Prison,  157  N.  Y.  116,  43  L. 
R  A.  264,  51  N.  E.  1006;  People  v.  Haw- 
kins, 157  N.  Y.  1,  42  L.  R.  A.  490,  51  N.  E. 
275;  Re  Preston,  63  Ohio  St.  428,  52  L.  R.  A. 
523,  59  N.  £.  101;  Wheeling  Bridge  d 
Terminal  R.  Co.  v.  Qilmore,  8  Ohio  C.  C.  668 ; 
Son  Antonio  4  A.  P.  R.  Co.  v.  Wilson,  4  Tex. 
Civ.  App.  178,  23  S.  W.  282. 

The  right  of  local  self-government  by  coun- 
ties, cities,  and  towns  is  fundamental,  and 
cannot  be  taken  away  by  the  legislature. 

Cooley,  Const.  Lim.  6th  ed.  225-227 ;  Dill, 
Mun.  Corp.  §  39;  State  em  rel.  Jameson  v. 
Denny,  118  Ind.  382,  4  L.  R  A.  79,  21  N.  E. 
252;  Evansville  v.  State,  118  Ind.  426,  4  L. 
R  A.  93,  21  N.  E.  267;  State  em  rel.  Atty. 
Gen.  V.  iloores,  55  Neb.  480,  41  L.  R.  A. 
624,  76  N.  W.  176;  Raihbone  v.  Wirth,  150 
N.  Y.  459,  34  L.  R  A.  408,  45  N.  E.  16;  Peo- 
ple em  rel.  Bolton  v.  Albertson,  65  N.  Y.  60; 
People  em  rel.  Rodgers  v.  Coler,  166  N.  Y,  1, 
52  L.  R.  A.  814,  59  N.  E.  716;  People  em  rel. 
Park  Comrs.  v.  Detroit,  28  Mich.  228,  15  Am. 
Rep.  202;  People  em  rel.  Le  Roy  v.  Hurlbut, 
24  Mich.  44,  0  Am.  Rep  103;  Stimson  v. 
Muskegon  Booming  Co.  100  Mich.  347,  59  N. 
W.  142;  O'Leary  v.  Marquette  Fire  d  Water 
Comrs.  79  Mich.  281,  7  L.  R  A.  170,  44  N. 
W.  606;  Barron  v.  Detroit,  94  Mich.  601,  19 
L.  R.  A.  452,  54  N.  W.  273;  Blades  v.  De- 
troit Water  Comrs.  122  Mich.  366,  81  N.  W. 
271;  Cook  Farm  Co.  v.  Detroit,  124  Mich. 
428,  83  N.  W.  130. 

In  matters  of  a  buainesa  character,  affect- 
ing property  and  private  contract  rights,  mu- 
nicipal corporations  are  not  subject  to  the 
arbitrary  control  of  the  lesislature,  but  are 
protected  by  all  the  constitutional  guaran- 
ties. 

People  em  rel.  Rodgers  v.  Coler,  168  N.  Y. 
1,  52  L.  R.  A.  814,  59  N.  E.  716;  Evansville 
V.  State,  118  Ind.  426,  4  L.  R.  A.  93,  21  N.  E. 
267  ;  State  em  rel.  Jameson  v.  Denny,  118  Ind. 
382.  4  L.  R  A.  79,  21  N.  E.  252;  Dartmouth 
College  v.  Woodward,  4  Wheat.  518,  581,  694, 
4  L.  ed.  629,  645,  673;  Mt.  Pleasant  v.  Beck- 
wUk,  100  U.  S.  514,  25  L.  ed.  699;  State  em 
rel.  Atty.  Gen.  v.  Moores,  55  Neb.  480,  41  L. 
R.  A.  624,  76  N.  W.  175;  People  em  rvl.  Park 
Comrs.  V.  Detroit,  28  Mich.  228,  16  Am,  Rep. 
202;  Grogan  v.  San  Francisco,  18  Gal,  500; 
Mouut  Hope  Cemetery  v.  Boston,  158  Mass. 
509,  33  N.  E.  605 ;  People  em  rel.  Dunkirk,  W. 
d  P.  R.  Co.  v.  Batohellor,  53  N.  Y.  128,  13 
Am.  Rep.  480;  Atkins  v.  Randolph,  31  Vt, 
226;  Milam  County  v.  Bateman,  54  Tex.  153. 

The  erection  of  a  municipal  lighting 
plant  is  a  business  transaction  of  the  citi- 
zens of  the  city,  rather  thaD  a  political  func- 
tion of  the  municipality. 

People  esc  rel.  Park  Comrs.  v.  Detroit,  28 
Mich.  228.  15  Am.  Rep.  202;  O'Leary  v.  Mar- 
quette Fire  d  Water  Comrs.  70  Mich.  281,  7 
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L.  R.  A.  170,  44  N.  W.  608;  Barron  v.  De- 
troit, 94  Mich.  601,  19  L.  R.  A.  452,  54  N.  W. 
273;  Bailey  v.  New  York,  3  Hill,  531,  38  Am. 
Dec.  <t09;  Wettem  8av.  Fund  Boc.  v.  i>MIa- 
delpMa,  31  Pa.  186,  72  Am.  Deo.  780;  Ban 
Franciaao  Oaa  Co,  r.  San  Franciaoo,  9  Cal. 
453;  Mount  Hope  Cemetery  Boston,  158 
Mass.  609,  33  N.  E.  895;  People  em  rel.  Mo- 
Cagg  v.  Ohieago,  61  111.  17,  2  Am.  Rep.  278. 

Taxation  for  private  use  is  imcoiutitu- 
tio>ial. 

McClelland  v.  State,  138  Ind.  321,  37  N. 
E.  1089;  State  eat  rel.  Tieman  v.  Indianap- 
,  olia,  69  Ind.  376,  36  Am.  Rep.  223;  Warner 
T.  Cumin,  75  Ind.  309;  Citvtm^  Bav.  A  L. 
Amo.  t.  Tojteka,  20  WaU.  665,  22  L.  ed.  456. 

It  is  for  the  courts  to  determine  whether 
it  is  for  a  public  or  private  use. 

Citixent'  8av.  A  L.  Aaso.  v.  Topeka,  20 
Wall.  656.  22  L.  ed.  465;  McClelland  T. 
State,  188  Ind.  321,  37      £.  1089. 

DowUac,  J.,  delivered  tbe  oj^ion  of  the 

court: 

The  only  ijuestion  for  decision  on  this  ap- 
peal is  the  constitutionality  of  the  act  of 
March  9,  1901  (Acts  1901,  p.  282,  chap.  122, 
Bums's  Rev.  Stat.  1001,  SS  7055a,  70556). 
commonly  called  the  "minimum  wage  law." 
It  is  raised  by  a  demurrer  to  the  complaint 
for  want  of  facts,  and  the  ruling  of  the 
court  sustaining  the  same.  The  material 
averments  of  the  complaint  are  these :  The 
appellee,  the  Varney  Klectrical  Supply  Com- 
pany, is  a  private  domestic  corporation.  The 
city  of  Rifjimond  if^  a  municipal  corporation 
organized  under  the  general  laws  of  this 
state.  Between  October  1,  1901,  and  Janu- 
ary 10,  1902,  the  appellee  was  engaged  in 
constructing,  as  one  of  the  public  works  of 
said  city,  an  electric- light  plant,  to  be  used 
in  lighting  the  public  streets,  highways,  and 
other  public  placee  of  said  city.  The  said 
work  was  done  under  a  (»>ntract  between  the 
Vamey  Electrical  Supply  Company  and  the 
said  city  of  Richmond.  The  appellant  dur- 
ing said  period  performed  work  and  labor  as 
an  unskilled  laborer  at  the  request  of  the  ap- 
pellee, the  Varney  Electrical  Supply  Com- 
pany, by  digging  holes  in  which  to  place  the 
poles  of  the  electric-light  plant,  and  in  shav- 
ing poles.  He  so  labored  for  540  hours,  and 
was  entitled  to  receive  20  cents  per  hour  for 
such  labor.  The  Vamey  Electrical  Supply 
Company  refused  to  pay  htm  20  cents  per 
hour,  on  the  ground  that  tiie  statute  fixing  the 
minimum  wages  for  such  labor  at  that  rate 
was  unconstitutional,  and  the  appellant  was 
paid  15  cents  an  hour  for  his  said  labor. 
Upon  these  facts,  the  appellant  demands 
judgment  for  964,  the  penalty  given  by  the 
statute,  and  $300  for  his  attorney's  fees. 

The  statute  upon  which  the  action  is 
founded  is  as  follows: 

"Sec.  1.  Be  it  enacted,"  etc.,  "that  from 
and  after  the  passage  of  this  act,  unskilled 
labor  employed  upon  any  public  work  of  the 
state,  counties,  cities,  and  towns,  shall  re- 
ceive not  less  than  20  cents  an  hour  for  said 
labor,  which  may  be  enforced  in  a  proper 
action,  and  in  case  a  suit  shall  be  necessary 
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for  the  recovery  of  the  compensation  herein 
provided  for,  and  where  the  compensation  is 
recovered,  the  person  suing  shall  recover 
also  a  reasonable  attorney^  fee,  tcwether 
with  a  penalty  not  exceeding  doutue  the- 
amount  of  wages  due:  provided,  that  boards- 
of  commissioners,  common  councils  of  towna 
or  cities,  are  prohibited  from  making  con- 
tracts with  such  laborers  "by  the  w^,  or 
any  definite  length  of  time,  wherein  a  price- 
is  agreed  upon  at  a  rate  less  than  as  pro- 
vided herein. 

"Sec  2.  Any  contractor  or  other  perstm. 
in  char^  of  public  work  oi  the  stat^  coun- 
ties, cities,  or  towns,  whose  duty  it  is  to  ecm- 
tract  with,  emplc^.  amd  pay  the  undcilleA 
labor  on  such  public  work,  mio  shall  violate 
the  provisions  of  S  1  of  this  act  shall  b» 
deemed  guilty  of  a  misdemeanor  and,  upm 
conviction  thereof,  shall  be  fined  in  any  sum 
not  exceeding  $10,  to  which  may  be  added 
imprisonment  in  the  county  jail  not  exceed- 
ing thirty  days. 

"Sec.  3.  All  laws  and  parts  of  laws  in 
conflict  with  this  act  are  hereby  repealed.**' 

Some  of  the  objections  taken  to  the  stat- 
ute by  the  appellee  are  that  it  unlawfully 
abridges  the  privileges  and  immunities  of 
the  citizen,  that  it  deprives  persons  of  lib- 
erty and  property  without  due  process  of 
law,  that  it  denies  to  a  large  class  of  citi- 
zens the  equal  protection  of  the  law,  that  it- 
grants  to  a  class  of  citizens  privil^es  and 
immunities  which  upon  the  same  terms  do- 
not  equally  belong  to  all  eitixens,  uid  that  it 
impairs  the  obligations  of  contracts.  All 
these  objections  are  fotmded  upon  the  pro- 
visions of  the  Federal  and  state  Constitu- 
tions, and  it  is  insisted  by  the  appellee  that 
the  act  is  therefore  unconstitutional  and 
void.  These  propositions  are  denied  by  the 
appellant.  He  claims  that  the  statute  doea 
not  restrict  the  liberty  of  contract,  and  that 
its  enactment  was  a  legitimate  exercise  of 
the  police  power  of  the  state. 

The  provisions  of  the  ConBtitutIm  of  the 
United  States  alleged  to  be  violated  by  the 
statute  are  those  contained  in  article  14, 
which  prohibits  the  state  from  making  or 
enforcing  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States,  and  from  depriving  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  or  denying  to  any  person 
within  its  jurisdiction  the  equal  protectimk 
of  the  law.  The  provisions  of  the  state  Con- 
stitution supposed  to  be  involved  here  are 
found  in  S  1,  art.  1,  which  declares  that  all 
men  are  endowed  with  certain  inalienable 
rights,  and  that  among  them  are  life,  lib- 
erty, and  the  pursuit  of  happiness;  and  in 
9  23,  art.  1,  which  forbids  the  granting  by 
the  general  assembly  to  any  citizen  or  class 
of  citizens  of  privileges  or  immunities  which 
upon  the  same  terms  shall  not  equally  be- 
long to  b11  citizens. 

The  act  of  March  9,  1001,  undertakes  to 
fix  the  minimum  rate  of  compensation  to  be 
paid  to  a  particular  and  limited  elan  of  la- 
borers employed  upon  any  public  work  of 
the  state,  counties,  cities,  and  towns,  with- 
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out  regard  to  the  actual  value  such  lobori 
or  the  rate  paid  by  other  persons,  natural  or 
artificial,  for  the  same  kind  of  labor  in  the 
same  viciuity.  It  prohll^ts  boards  of  com- 
missioners and  common  councils  of  cities 
from  making  contracts  with  unbilled  labor- 
ers by  the  week,  or  for  any  definite  length 
of  time,  wherein  a  price  is  agreed  upon  at  a 
rate  less  than  the  compensation  fixed  by  the 
statute.  Its  restrictions  reach  beyond  the 
state,  counties,  cities,  and  towns,  and  extend 
to  any  contractor  or  other  person  in  charge 
of  any  public  work  whose  duty  it  is  to  con- 
tract with,  employ,  and  pay  any  unskilled 
laborer  employed  on  such  work.  It  not  only 
imposes  a  penalty,  but  punishes  by  fine  and 
imprisonment  any  contractor  or  other  per- 
son in  charge  of  public  work  of  the  state, 
counties,  cities,  or  towns,  whose  duty  it  is  to 
employ  and  pay  unskilled  labor  on  such  pub- 
lie  work,  who  contracts  with  any  unakilled 
laborer  lor  a  rate  of  compensation  for  his 
services  less  than  20  cents  per  hour.  It  is 
not  contended,  and  it  oould  not  be  main- 
tained, that  the  restrictions  in  this  act  upon 
the  right  of  contract  would  be  valid  if  the 
act  applied  to  the  work  and  affairs  of  pri- 
vate citizens.  Even  if  no  express  provision 
of  any  Constitution  forbade  such  legislative 
internrenoe  with  the  right  of  contract,  it 
would  be  void,  for  the  reason  that  the  au- 
thority to  fix  by  contract  the  prices  to  be 
paid  for  property,  including  human  labor,  is 
not  ordinarily  within  the  domain  of  legisla- 
tion, fiut  such  enactments  are  also  h^d  to 
be  in  violation  of  {  1,  art.  1,  of  the  state 
Constitution,  securing  to  every  citizen  of  the 
state  the  inalienable  right  to  personal  lib- 
erty and  to  the  pursuit  of  happiness. 

But  it  is  argued  iu  support  oi  the  validity 
of  the  act  that  no  specific  provision  of  the 
Federal  or  state  Constitution  inhibits  this 
species  of  legislation,  and  that  counties, 
cities,  and  towns  are  mere  political  and  mu- 
nicipal subdivisions  of  the  state,  through 
which  the  government  is  administered.  It 
is  said  that  the  state  has  the  power  to  fix 
the  salaries  of  its  officers,  and  the  wages  it 
will  |>ay  to  its  agents  and  employees;  there- 
lore  it  has  the  right  to  declare  what  rate  of 
wages  shall  be  paid  to  the  agents  and  em- 
ployees of  a  county,  city,  or  town  employed 
upon  any  public  work. 

While  the  counties,  cities,  and  towns  are 
political  and  municipal  subdivisions  of  the 
state,  they  are  not  governmental  agencies  in 
such  sense  as  to  subject  the  management  of 
their  local  affairs ,  involving  the  making 
of  contracts  for  labor  and  materials  to  be 
used  upon  local  improvements,  and  the  pay- 
ment of  the  same  out  of  the  revenues  of  the 
county,  city,  or  town,  to  the  arbitrary  and 
unlimited  control  of  the  l^islature.  They 
are  corporations  as  well  as  political  and  gov- 
ernmental subdivisions  and  agencies,  and,  as 
such  corporations,  they  have  the  power  to 
make  contracts  by  which  the  rate  of  com- 
pensation for  property  sold  to  them  is  fixed. 
With  regard  to  such  contracts  for  the  pur- 
chase  of  property  or  the  employment  of  la- 
bor, counties,  cities,  and  towns  stand  much 
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ujpon  the  same  footing  as  private  corpora- 
tions; and  tiiey  cannot  be  compelled  by  an 
act  of  the  legislature  to  pay  for  any  speciea 
of  property  more  that  it  is  worth,  or  more 
than  its  market  value  at  the  time  and  in 
itbe  place  where  it  is  contracted  for.  The 
power  to  confiscate  the  property  of  the  citi- 
zens and  taxpayers  of  a  county,  city,  or 
town,  by  forcing  them  to  pay  for  any  com- 
modity, whether  it  be  merchandise  or  labor, 
an  arbitrary  price,  in  excess  of  the  market 
value,  is  not  one  of  the  powers  of  the  1^ 
islature  over  municipal  corporations,  nor  the 
legitimate  use  of  such  corporations  as 
agencies  of  the  state.  If  an  act  compelled 
counties,  cities,  and  towns  to  pay  to  all  atone 
masons  not  less  than  $2  per  perch  for  stone 
to  be  used  on  any  public  work,  when  the 
market  price  of  stone  was  but  $1.50  per 
perch,  or  to  the  brykmaker  not  less  than 
$12  per  thousand  for  brick,  whoi  brick  of 
the  same  quality  could  be  bought  for  $10 
per  thousand,  or  to  the  hardware  merchant 
not  leas  than  6  cents  per  pound  for  iron, 
when  iron  of  the  same  quality  could  be  had 
for  4  cents  per  pound,  auch  legislation  would 
shock  every  reasonable  mind,  and  would  be 
universally  condemned  as  unwarranted  and 
uBconstitutional.  For  the  same  reasons,  an 
act  fixing  the  price  of  unskilled  labor  on  all 
public  works  at  not  less  than  20  cents  an 
hour  is  a  legislative  interference  with  the 
liberty  of  contract  by  counties,  cities,  and 
towns,  which  flnda  no  sanction  or  authority 
in  the  doctrine  that  counties,  cities,  and 
towns  are  municipal  and  political  subdivi- 
sions of  the  state. 

In  the  very  recent  case  of  People  &b  rel. 
Rodgcra  v.  Coler,  166  N.  Y.  1,  62  L.  R.  A. 
814,  69  K.  £.  716,  the  court  of  appeals  of 
New  York,  in  considering  this  qnesiion,  said 
(O'Brien,  J.,  delivering  the  opinion  of  tiie 
court) :  "The  legislature  does  not  possess 
unrestricted  power  to  bind  a  city  hand  and 
foot  with  respect  to  all  its  local  business  af- 
fairs. It  cannot  fix  by  statute  the  price 
which  it  must  pay  for  materials  or  property 
that  it  may  need,  or  the  compensation  that 
it  must  pay  for  labor  or  other  services  that 
it  may  be  obliged  to  employ,  at  least  whra 
auch  r^^latione  increase  the  cost  beyond 
that  which  it  would  be  obliged  to  pay  in 
the  ordinary  course  of  business.  If  it  could 
do  all  these  things,  it  could  virtually  dis- 
pose of  all  the  revenues  of  the  city  for  such 
purposes  as  it  thought  best,  and  local  self- 
government  would  be  nothing  but  a  sham 
and  delusion.  .  .  .  The  right  which  is 
conceded  to  every  private  individual  and 
every  private  corporation  in  the  state  to 
make  their  own  contracts  and  their  own  bar- 
gains is  denied  to  cities  and  to  contractors 
for  city  work;  and  moreover,  if  the  latter 
attempt  to  assert  such  right,  the  money 
earned  on  the  contract  is  declared  be  for- 
feited to  the  city,  without  the  intervention 
of  any  legal  process  or  judicial  decree.  The 
exercise  of  9uch  a  power  is  inconsistent  with 
the  principles  of  civil  liberty,  the  preserva- 
tion and  enforcement  of  which  was  the  main 
purpose  in  view  when  the  Constitution  was 
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'enacted.  If  the  legislature  has  the  power 
to  deprive  cities  and  their  contractors  of 
the  right  to  agree  with  their  workmen  upon 
rates  of  compensation,  why  has  it  not  the 
same  power  with  r^pect  to  all  private  per- 
sons and  all  private  cotporationst  That 
•question  can  be  answered  in  the  language 
which  this  court  used  when  a  case  with 
-features  somewhat  similar  was  under  con- 
sideration: 'Such  legislation  may  invade 
■one  class  of  rights  today,  and  another  to- 
morrow; and,  if  it  can  he  sanctioned  under 
the  Constitution,  while  far  removed  in  time, 
we  will  not  be  far  away  in  practical  states- 
manship from  those  ages  when  government 
prefects  supervised  the  building  of  houses, 
the  rearing  of  cattle,  the  sowing  of  seed,  and 
the  reaping  of  grain,  and  governmental  or- 
•dinancea  regulated  the  movements  and  labor 
of  artisans,  the  rate  wages,  the  price  of 
food,  the  diet,  and  clothing  of  the  people, 
and  a  lar^  range  of  other  lUffairs  long  since 
in  all  civilized  unds  regarded  as  outoide  of 
governmental  functions.'  Be  Jacobs,  98  N. 
Y.  98,  50  Am.  Rep.  636.  .  .  .  The  power 
to  deprive  master  and  servant  of  the  right  to 
agree  upon  the  rate  of  wages  which  the  lat- 
ter was  Lo  receive  is  one  of  the  things  which 
can  be  regarded  as  impliedly  prohibited  by 
the  fundamental  law,  upon  consideration  of 
its  whole  scope  and  purpose,  as  well  as  the 
restrictions  and  guaranties  expressed." 

In  discussing  the  proposition  that  the 
-several  municipal  governments  of  the  state 
are  not  in  themselves  independent  and  sov- 
ereign, but  are  subdivisions  of  the  general 
jfovemment,  created  by  it  with  enumerated 
powers,  and  possessing  none  except  such  as 
may  be  fairly  drawn  from  their  charters,  the 
supreme  court  of  Ohio,  in  Cleveland  v.  Clem- 
ents Bros.  Constr.  Co.  67  Ohio  St.  197,  59 
L.  R.  A.  775,  65  N.  E.  885,  887,  said:  "The 
fallacy  of  this  contention  lies  in  the  assump- 
tion uiat  the  compulsory  authority  of  the 
legislature  over  nmnicipal  corporations  is  so 
absolute  and  arbitrary  that  it  may  dictate 
the  specific  terms  upon  which  such  munici- 
pality shall  contract,  and  may  prescribe 
what  stipulations  and  conditions  its  con- 
tracts shall  contain,  although  such  contracts 
may,  as  in  this  case,  relate  only  to  matters 
of  purely  local  improvement.  Thia  is  a  mis- 
apprehension of  the  legislative  authority, 
for  no  such  right  or  power  has  been  dele- 
gated to,  or  is  possessed  by,  the  general  as- 
sembly." 

The  liberty  to  contract,  subject  only  to 
such  limitations  as  may  be  imposed  by  the 
l^slature  in  the  legitimate  exercise  of  the 
police  power  for  the  public  welfare,  is  not 
only  secured  by  the  Constitution  of  this 
state,  but  is  undoubtedly  within  the  protec- 
tion of  the  Federal  Constitution,  also,  and  is 
covered  by  the  14th  Amendment  thereof, 
which  provides  that  no  state  "shall  deprive 
any  person  of  life,  liberty,  or  property  with- 
out aue  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  U.  S.  Const,  art.  14,  § 
1;  He  Jacobs,  98  N  .Y.  98,  50  Am.  Rep.  636; 
J'eople  v.  ilarx,  99  N.  Y.  377,  62  Am.  Rep. 
<II  L.  R.  A. 


^34,  2  N.  K.  29;  Potcell  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992, 
1257,  per  Field,  J.;  Hooper  t.  California, 
156  U.  S.  648,  662.  39  L.  ed.  297,  303,  6 
Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep.  207; 
Bailey  v.  Ptiopte,  190  111.  28,  64  L.  R.  A. 
838,  60  N.  E.  98;  Kuhn  v.  Detroit,  70  Mich. 
537,  38  N.  W.  470;  People  v.  Rosenberg, 
138  N.  Y.  410,  416,  34  N.  E.  285;  People  ex 
rel.  Rodgcrs  v.  Coler,  166  N.  Y.  1,  21,  52  L. 
R.  A.  814,  59  N.  E.  716;  Palmer  v.  Tingle, 
55  Ohio  St.  423,  45  N.  E.  313. 

Corporations  both  private  and  public,  are 
entitled  to  the  benefit  of  this  provision  for 
the  preservation  and  protection  of  their 
right  to  make  contracts  affecting  their  local 
affairs.  Re  Parrott,  0  Sawy.  349,  1  Fed. 
481;  Butchers'  Union  S.  E.  d  L.  B.  L.  Co. 
V.  Cresctinl  City  L.  8.  L.  &  8.  B.  Co.  Ill  U. 
8.  746.  764,  28  L.  ed.  585,  589,  4  Sup.  Ct. 
Rep.  652;  Blythe  v.  State,  4  Ind.  525;  ffow- 
m-d  County  v.  Pollard,  153  Ind.  371,  55  N. 
E.  87:  Smyth  v.  Ames,  169  U.  8.  466.  42  L. 
ed.  819,  18  Sup.  Ct.  Rep,  418. 

If  the  legislature  has  the  right  to  fix  the 
minimum  rate  of  wages  to  be  paid  for  com- 
mon labor,  then  it  has  the  power  to  fix  the 
maximum  rate.  And  if  it  can  regulate  the 
price  of  labor,  it  may  also  regulate  the 
prices  of  Hour,  fuel,  merchandise,  and  land. 
But  these  are  powers  which  have  never  been 
conceded  to  tho  legislature,  and  their  exer- 
cise by  the  state  would  be  utterly  incon- 
sistent with  our  ideas  of  civil  liberty. 
Among  the  most  odious  and  oppressive  laws 
ever  enacted  by  the  English  Parliament,  in 
the  worst  of  times,  were  the  statutes  of  la- 
bor of  Hen.  VI.  and  Edw.  III.  These  enact- 
ments fixed  a  maximum  rate  of  wages  for 
the  laboring  man,  prohibited  him  from  seek- 
ing employment  outside  of  his  own  county, 
required  him  to  work  for  the  first  employer 
who  demanded  his  services,  uid  pnniBhed 
every  violation  of  the  statute  with  severe 
penalties.  In  the  very  nature  and  constitu- 
tion of  things,  legislation  which  interferes 
with  the  operation  of  natural  and  economic 
laws  defeats  its  own  object,  and  furnishes 
to  those  whom  it  professes  to  favor  few 
of  the  advantages  expected  from  its  provi- 
sions. The  circumstance  that  the  act  of 
]\iarch  9,  1901,  reverses  the  conditions  of 
the  statutes  of  labor  of  Hen.  VL  and  Edw. 
III.,  and  lays  the  burden  uid  the  penalty 
upon  the  employer  instead  of  the  laborer, 
does  not  render  it  any  less  pernicious  and  ob- 
jectionable as  an  invasion  of  natural  and 
constitutional  rights.  Statutes  similar  to 
this  have  been  before  the  courts  of  other 
states,  and  in  nearly  every  instance  have 
been  held  unconstitutional.  People  ex  rel. 
Rodgera  v.  Voler,  106  N.  Y.  1,  52  L.  R.  A. 
814,  59  N.  E.  716;  Slate  ex  rel.  Bramley  v. 
Norton,  5  Oh\o  N.  P.  183;  Com.  v.  Perry, 
155  Mass.  117,  14  L.  R.  A.  325,  28  N.  E. 
1126;  Ramsey  v.  People,  142  III.  380,  17  L. 
R.  A.  853,  32  N.  E.  364;  ilofies  v.  Qreat 
Southern  Fireproof  Hotel  Co.  79  Fed.  477; 
State  v.  Julou:,  129  Mo.  163,  20  L.  R.  A. 
257,  31  S.  W.  781;  Shaver  v.  Pennsylvania 
Co.  71  Fed.  931;  Atkina  v.  Randolph,  31  Vt. 
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237 ;  Falmer  v.  Tingle,  55  Ohio  St.  423,  45 
N.  E.  313;  Clevekmd  v.  Clements  Bro». 
Conetr.  Co.  67  Ohio  St.  197,  69  L.  R.  A-  775, 
65  N.  £.  885. 

The  statute  of  March  9,  1901,  is  obnoxious 
to  the  further  objection  that  tlirough  its  op- 
-eration  a  citizen  may  be  deprived  of  his 
property  without  due  process  of  law.  If 
the  minimum  price  to  be  paid  by  municipal 
subdivisions  of  the  state  for  unskilled  labor 
■on  public  works  exceeda  the  rate  at  which 
such  labor  can  be  obtained  by  other  persons 
at  the  same  place,  then  the  excess  so  paid 
for  labor  on  public  improvements  is  taken 
from  the  citizens  assessed  for  such  works, 
not  1^  due  process  of  law,  but  by  a  mere 
l^slative  fiat.  The  citizens  of  the  state, 
who  must,  through  assessments  made  upon 
their  property,  pay  for  the  publie  works  of 
counties,  cities,  and  towns,  are  entitled  to 
have  such  work  done  at  such  rate  of  wages 
as  the  local  agents  and  official  reprea^nta- 
"tives  of  such  municipal  subdiviaions  of  the 
state  may  be  able  to  secure  by  contract. 
They  cannot  be  required  arbitrarily  to  pay 
higher  wages  than  laborers  employed  on  pri- 
vate works  or  Improvements  in  their  particu- 
lar district  demand,  any  more  than  they 
«oald  be  compelled  by  similar  legislation  to 
pay  a  minimum  rate  of  wages  to  laborers 
■employed  by  them  in  their  private  business. 
If  the  minimum  rate  fixed  by  the  statutes  ex- 
■ceeds  the  market  value  of  such  wages,  the 
eoccess  ia  a  mere  donation  exacted  under 
'Color  of  law  from  the  citizens  liable  to  as- 
sessment for  the  public  improvement,  and 
l>e8towed  upon  the  unskilled  laborer.  Pub- 
lic revenues  cannot  be  applied  in  thia  way. 
HcGlellaHd  v.  State,  138  Ind.  321,  37  N.  E. 
1089;  State  ea  rel.  Tieman  t.  Indumapolis, 
69  Ind.  375,  35  Am.  Kep.  223;  Warner  v. 
Curran,  75  Ind.  309. 

Lastly,  we  think  the  statute  obnoxious  to 
the  objection  of  class  legislation.  In  fixing 
the  minimiun  rate  of  irages  to  be  paid  for 
imekilled  labor  to  be  employed  by  counties, 
•cities,  and  towns  on  public  improvements,  a 
classification  is  madiB  which  is  unnatural 


and  unconstitutional.  The  laboring  men  of 
the  state  may,  for  some  purposes,  constitute 
a  class  concerning  which  particular  legisla- 
tion may  be  proper.  Thia  classification  has 
been  recognized  and  sustained  in  atatutea  re- 
quiring the  payment  of  wages  in  lawful  mon- 
of  the  United  States,  forbidding  the  as- 
signment of  future  and  imearned  wages,  vnd 
in  similar  acts.  But  no  l^;al  and  sufficient 
reason  can  be  assigned  for  placing  unskilled 
labor  in  a  class  by  itself  for  the  purpose  of 
lixing  by  law  the  minimum  rate  of  wages  at 
which  it  shall  be  employed  by  counties, 
cities,  and  towns  ou  their  public  works.  Why 
exclude  the  skilled  mechanic  from  the  bene- 
fit of  the  act  1  Why  compel  the  payment  of 
a  higher  rate  of  wages  to  the  imskilled  la- 
borer than  may  be  demanded  by  ihe  skilled 
mechanic  for  more  difficult  and  important 
work,  requiring  special  training,  experience, 
and  a  higher  degree  of  intelligence?  Unless 
the  legislature  has  the  power  to  fix  the 
minimum  rate  of  wages  to  be  paid  by  coun- 
ties, cities,  and  towns  to  carpenters,  atone 
masons,  brick  layers,  plumbers,  and  painters 
employed  on  local  improvements,  treating 
each  trade  as  a  separate  class,  it  has  not 
the  power  to  enact  laws  fixing  the  compen- 
sation of  unskilled  laborers  employed  on 
similar  works.  No  sufficient  reason  has 
been  assigned  why  the  wages  of  the  un- 
skilled laborer  should  be  fixed  by  law,  and 
maintained  at  an  unalterable  rate,  regard- 
less of  their  actual  value,  and  that  all  other 
laborers  should  be  left  to  secure  to  them- 
selves such  compensation  for  their  work  as 
the  conditions  of  supply  and  demand,  com- 
petition, persomtl  qualities,  energy,  ^cill, 
and  experience  may  enable  them  to  do. 

After  the  most  careful  and  thorough  ez< 
amination  of  all  the  questions  of  law  pre- 
sented by  the  demurrer  in  thia  case,  we  are 
satisfied  that  the  ruling  of  the  lower  court 
was  not  erroneous,  and  its  judgment  u 
therefore  affirmed. 

JordMi  and  Giliett,  JJ.,  upon  the 
facts,  concur  in  the  result. 


KENTUCKY  COURT  OF  APPEALS. 


TRADEWATER  COAL  COMPANY,  Appt., 

V. 

J.  C,  JOHNSON. 
(  Ky  ) 

X.    Iicavlmv  eoal  hamcliiK        •  mine  In 

such  a  war  as  to  be  likely  to  tail  on  emplorees 
who  attempt  to  work  in  proximity  to  It  Is 
negligence  rb  matter  of  law. 
-Jt,  Pallore  of  loadera  to  perfora  their 
datr  and  remo've  looae  coal  hanvlns 
In  a  nlae,  which  renders  the  place  unsafe 


for  other  employees  to  work  In,  Is  the  negli- 
gence of  the  master,  and  not  ot  the  fellow 
servant  of  a  machine  man's  helper ;  so  tliat 
the  master  Is  not  relieved  from  liability  for 
Injury  to  blm,  caused  by  such  negligence,  on 
the  theory  that  the  lojary  was  caused  by  the 
act  of  his  fellow  servant. 
8.  GroHH  nevUveMo  la  aot  BOeeWMur  to 
reader  a  master  liable  for  Injury  to  an 
employee  through  bis  fallnre  to  fnroMi  a  safe 
place  In  which  to  work. 

(Febrnary  S6,  1008.) 


NoTB. — Ab  to  necessity  of  furnlBhlng  safe 
place  for  miners  to  work,  see  also.  In  this  se- 
ries. Lehigh  ft  W.  Coal  Co.  v.  Hayes  (Pa.)  5  L. 
-R.  A.  441 ;  Consolidated  Coal  ft  MIn.  Co.  v.  Floyd 
(OWo>  25  L.  R.  A.  848;  Petaja  v.  Aurora  Iron 
Mln.  Co.  (Mich.)  32  L.  B.  A.  435;  Wllliama  v. 
Tbacker  Coal  ft  Coke  Co.  (W.  Va.)  40  U  R. 
A.  812;  RllBworth  v.  Uetiien^  (C.  C.  App.  0th 
181  li.  R.  A. 


C.)  SI  L.  B.  A.  88d;  and  Wellston  Coal  Co.  v. 
Smith  (Ohio)  6B  L.  R.  A.  9S. 

As  to  liability  of  master  for  negligence  of 
servant  performing  or  falling  to  perform  one  of 
tnaater'fl  personal  duties,  see  cases  In  note  to 
I.afayette  Bridge  Co.  v.  Olsen  (C.  C  App.  Tth 
C.)  64  L.  R.  A  SB. 
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Kentuuet  Cotjbt  Of"  Affkals. 


APPEAL       defendant  from  a  judgment 
of  the  Circuit  Court  for  Union  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  for 
which  defendant  was  uleged  to  be  respoQ- 
sible.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Mr.  H.  Z.  Movtra,  lor  appellant: 
If  the  men  were  engaged  in  the  same  Hue 
of  service  the  company  is  not  liable  at  all 
for  the  neglect,  and,  if  in  a  different  line  of 
service,  then  only  for  the  gross  n^ect  of 
the  servant  whose  act  caused  the  injury. 

Louiwille  de  N.  R.  Co.  v.  Robinson,  4 
Bush,  &0S ;  Vole  v.  Chesapeake  de  0.  R.  Co. 
95  Ky.  188,  24  S.  W.  119;  Casey  v,  Louis- 
ville d  N.  R.  Co.  84  Ky.  80;  Fort  SiU  Stone 
Co.  T.  Orm,  84  Ky.  183. 

If  the  injury  complained  of  lesults  from 
the  careless  act  of  a  fellow  servant  which 
has  rendered  the  premises  unsafe,  the  mas- 
ter is  not  liable. 

Loranger  v.  Lake  Shore  <C  if.  8.  R.  Co. 
104  Mich.  80,  62  N.  W.  137;  2  Bailey,  Per- 
sonal Injuries  Relating  to  Master  ft  Serv- 
ant, p.  1011;  Quebec  B.  8.  Co.  v.  Merchant, 
133  17.  8.  375,  33  L.  ed.  653,  10  Sup.  Ct. 
Rm.  397. 

The  failure  to  exercise  ordinary  care  is 
not  gross  neglect,  and,  rf  appellant's  liabil- 
ity is  made  to  depend  upon  the  nc^li^ence 
of  Bryant,  as  the  superior  of  appellee,  either 
in  failing  to  discover  the  dangerous  oondi- 
tion  of  the  room,  or  to  tell  appellee  of  it, 
his  neglect  must  be  gross. 

Illinois  C.  R.  Co.  V.  Coleman,  22  Ey.  L. 
Bep.  878,  59  8.  W.  13. 

Messrs.  B.  F.  Saunders,  H.  K.  Davis, 
and  Urmrj  ft  Xhrarj,  for  appellee: 

It  is  the  duty  of  the  master  to  furnish 
his  servant  a  safe  place  to  work,  and  that 
duty  is  personal  to  the  master,  and  cannot 
be  delegated  to  another  so  as  to  relieve  the 
master. 

Ashland  Coal  A  I.  R.  Co.  v.  Waltooe,  101 
Ky.  626,  42  S.  W.  744;  Vorthem  P.  R.  Co. 
T.  Herbert,  116  U.  S.  642.  29  L.  ed.  955,  6 
Sup.  Ct.  Rep.  500;  Louisville  d  Jf.  B.  Co. 
T.  Foley,  94  Ky.  220,  21  S.  W.  866. 

The  question  turns  rather  on  the  char- 
acter of  the  act  than  on  the  relations  of 
the  employees  to  each  other.  If  the  act  is 
one  done  in  the  discharge  of  some  positive 
duty  of  the  master  to  the  servant,  then 
negligence  in  the  act  is  the  negligence  of 
the  master. 

Hale,  Torts,  p.  527;  7  Am.  &  Eng.  Enc 
Law.  p.  824;  Indiana  Oar  Co.  t.  Parker, 
100  lod.  101. 

It  is  the  duty  of  the  master"  to  warn  or 
instruct  an  inexperienced  servant  of  the 
dangers  to  which  ne  will  be  exposed.  If  he 
neglects  to  do  so  he  will  be  liable  for  the 
injuries  which  the  servant  may  receive,  and, 
if  he  put  his  inexperienced  servant  at  work 
with  and  under  another,  then  this  other  is 
not  the  fellow  servant  of  the  inexperienced 
one,  but  is  the  vice  principal  or  agent  of  the 
master. 

Missouri  P.  R.  Co.  v.  Peregoy,  36  Kan. 
424.  14  Pac.  7;  Brerman  t.  Gordon,  13 
61  L.  R.  A. 


Daly,  208;  McKinney,  Fellow  Servants,. 
SS  30.  40;  I  lAWBOn,  lUgfats,  R^  ft  Pr^ 
S  326. 

Payatar,  J.,  delivered  the  opinion  of  the 

court: 

Whilst  in  the  employ  of  the  appellant  as 
laborer,  the  appellee  was  injured  in  a  ooal 
mine, — ^had  his  1^  broken  and  crushed.  He 
was  inexperienced,  having  worked  only- 
about  two  hours  in  the  mine  when  the  acci- 
dent occurred.  One  Bryant  was  in  the  em- 
ploy of  the  appellant, — was  what  is  com- 
moDly  called  a  "machineman."  Appellee- 
was  his  helper, — commonly  called  his  "hoe- 
tler.**  The  mines  are  divided  into  rooms. 
The  machineman  and  his  hostler  enter  a 
room.  The  machineman  so  manipulates  the 
machine  as  to  make  an  excavation  under 
the  vein  of  coal  for  a  distance  of  5  or  6  feet. 
While  thus  boring  under  the  vein,  dirt  is 
brought  out,  and  it  is  the  business  of  the 
hostler  to  remove  it.  After  this  is  done, 
the  shooter  or  driller  enters  the  room,  and- 
drills  holes  into  the  foce  at  the  ctml  near 
the  top  of  the  vein  to  the  depth  of  the  un- 
dermining or  excavation  which  has  bear 
made  by  the  machineman.  The  driller  then- 
laces  an  explosive  in  the  holes  made  by 
im,  and  touches  it  off,  which  results  in 
breaking  the  coal  from  the  vein  between  the 
holes  and  undermining.  This  is  followed  by 
the  loaders,  whose  business  it  is  to  remove 
any  loose  coal  hanging  to  the  vein  resulting- 
from  the  shots.  In  the  room  where  the  in- 
jury took  place,  the  driller  had  bored  the- 
holes  18  inches  further  back  than  the  un- 
dermining had  been  extended,  so,  when  the 
explosion  took  place,  some  coal  was  left 
hanging  on  it,  partially  detached  from  the 
vein.  The  loaders  made  this  discovery,  and, 
when  Bryant  entered  the  mine,  they  told 
him  of  its  condition.  Notwithstanding  this, 
he  proceeded  to  undermine  it,  and,  after 
working  on  it  awhile,  the  loose  coal  gmve 
way,  causing  the  injury  stated.  The  appel- 
lee had  no  knowledge  of  coal  mining,  and* 
his  inexperience  did  not  lead  him  to  dis- 
cover the  condition  of  the  coal.  The  uncon- 
tradicted testimony  is  that  the  room  was  in 
an  unsafe  and  dangerous  condition, — such 
a  condition  that  Bryant  should  not  have 
proceeded  with  the  work  until  the  loose- 
coal  was  removed.  There  being  no  conflict 
in  the  evidence,  and  it  being  of  such  a  char- 
acter that  reasonable  men  eould  not  differ 
as  to  the  conclusions  or  inferences  to  be 
drawn  therefrom,  the  court  can,  as  a  matter - 
of  law,  say  that  the  injury  in  this  ease  was 
the  result  of  negligence.  If  the  master  ia 
responsible  for  the  negligence  which  resulted 
in  the  injury,  then  it  necessarily  follows 
that  the  jury  did  not  err  in  finding  for  the 
appellee. 

It  is  urged  that  Bryant  and  the  loaders 
were  fellow  servants  of  the  appellee,  and" 
therefore  there  can  be  no  recovery,  and,  fur- 
thermore, if  they  were  not  the  fellow  serv- 
ants of  the  appellee,  hut  superior  in  author- 
ity to  the  appellee,  then  the  court  failed  to* 
submit  to  the  juiy  the  question  of  gross- 
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negligence.  It  is  the  duty  of  the  master  to 
furnish  bis  servant  a  reasonably  safe  place 
in  which  to  perform  the  work  assigned  to 
him,  and  the  servant  has  the  right  to  pre- 
sume that  the  master  has  performed  this 
duty;  and,  if  an  injury  results  from  failure 
to  perform  it,  the  master  is  liable,  unleM  a 
reasonably  prudent  and  intelligent  man,  un- 
der like  circumstances,  would  have  been  able 
to  discern  the  defects,  and  failed  to  do  so, 
thereby  contributing  to  his  injury.  It  is 
the  duty  of  the  appellant  to  have  the  rooms 
in  the  mines  inspected,  and  see  that  they 
are  in  reasonably  safe  condition  for  the 
servants  to  work  in.  Aahland  Goal  A  /.  B. 
Co.  T.  Wallaoe,  101  Ky.  626,  42  S.  W.  744. 
43  S.  W.  207.  This  was  a  duty  that  the 
master  oould  not  rid  himself  of  by  casting 
it  upon  a  servant  in  his  empl<^,  as  that  was 
a  duty  which  the  master  owed.   If  he  in- 


trusted the  performance  of  the  duty  to  (me 
who  was  negligent,  it  was  the  negligence  of 
the  master.  In  contemplation  of  law,  in 
such  cases,  the  acts  of  the  servant  were 
those  of  the  master.  There  is  no  question 
of  fellow  servant  in  this  case,  because  the 
servants  guil^  of  the  negligence  represented 
the  master.  This  doctrine  was  recognized 
in  the  case  of  Van  Dyke  v.  Memphia,  N.  O. 
<e  0.  Packet  Co.  24  Ky.  L.  Rep.  1283,  71 
S.  W.  441.  As  the  injury  in  this  case,  in 
contemplation  of  law,  was  the  result  of  the 
master's  failure  to  furnish  a  safe  place  for 
the  servants  to  work,  it  was  not  necessary 
to  show  gross  negligence,  to  entitle  the  ap- 
pellee to  recover.  There  was  no  error  in 
the  instruction  prejudicial  to  the  rights  of 
the  appellant. 
Judgment  m  affirmed. 


MAINE  8UPRKHE 
William  CARRIGAN,  Admr., 

V. 

Cleveland  S.  STILLWELL. 
(07  Me.  247.) 

1.  Immediate  death,  -withlit  the  re- 
Quire  me  nts  of  a  statute  anthortaiBB 
»  anlt  by  a  personal  represeatatlTe 
of  deeeaaed  for  such  death  caused  by  neg- 
ligence. Is  Bufflclently  charged  by  an  allega- 
tion that,  because  of  absence  of  fire  escapes, 
deceased,  who  was  rightfully  In  defendant's 
bulldlug,  "was  then  and  there  burned  to  death 
and  coQsnmed  by  Ore,  and  then  and  thereby 
lost  her  life." 

a.  The  owner  of  a  bnlldlav  reaalred 
by  statute  to  be  provided  vrlth  flre 
escapes  Is  not  relieved  from  liability  for 
tlielr  absence  by  the  fact  that  the  building  was 
In  iKMsessIon  of  a  tenaot,  wbere  the  statute 
requires  notice  to  be  given  to  him  In  case 
they  are  found  to  be  unsafe,  and  Imposes  a 
penalt7  upon  him  for  neglect  to  comply  with 
recommendations  In  regard  to  them. 

8.  Failure  to  perform  a  Awtr  as  to  Are 
eeeapes.  Imposed  br  statute  for  the 
b^eflt  of  perscns  employed  In  the  building, 
which  Is  the  proximate  cause  of  the  death  of 
an  employee,  which  death  Is  the  natural  and 
ordinary  coDseqnence  of  the  failure.  Is  evi- 
dence of  negligence  to  be  submitted  to  the 
jury. 

4.  Action  br  the  maalelpal  anthorltles 
la  mot  neeessarr  to  charve  the  owner 
ot  a  bnlldlns  with  llabllItT  for  failure 
to  provide  fire  escapes,  under  a  statute  re- 
QDlring  buildings  to  be  equipped  with  them, 
and  directing  such  authorities  to  make,  an- 
nually, careful  Inspection  of  the  safegoarda 
provided,  pass  upon  their  sofliciencri  and  ao- 

Nora. — Ab  to  liability  for  Injuries  caused  by 
absence  of  fire  escapee  on  buildings,  see  also.  In 
this  series.  Rose  v.  King  (Ohio)  15  L.  B.  A. 
160,  and  note:  Panley  v.  Steel  Gauge  ft  Lantern 
Co.  C^-  15  L.  B.  A.  194;  Jones  t.  MUIsaps 
(Mass.)  2it  U  R.  A.  167,  and  note;  Schmali- 
rled  White  (Tenn.)  82  L.  B.  A.  782 ;  Weeks  v. 
McNulty  (Teno.)  48  L.  B.  A.  185;  and  Arms  T. 
Ayer  (111.)  58  Ll  B.  A  277. 
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ttfy  the  owner  of  the  building  In  case  they  are 
insufficient,  and  Imposing  a  penal^  on  him 
for  tetlure  to  comply  with  their  recommenda- 
tion a 

(Januar;  1,  1908.) 

XCEPTIONS  1^  plaintiff  to  rulings  of 
Jj  the  Supreme  Judicial  Court  for  Fmob- 
scot  County  sustaining  a  demurrer  to  a 
declaration  died  to  recover  damages  for  the 
negligent  killing  of  plaintiff's  intestate. 
Suetained. 

The  facts  are  stated  in  the  opinion. 

Mesere.  Martin  ft  Cook  and  Matthaw 
MoOarthT*  for  j>laintiff : 

There  is  nothing  in  the  statute  creating 
the  liability  which  requires  the  plaintiff  to 
allege  that  the  death  was  immediato. 

The  defendant  was  bound  to  provide  his 
house  with  a  fire  escape.  He  was  not  per- 
mitted to  wait  until  he  should  be  directed 
by  the  commissioners  to  provide  one. 

Willy  V.  Mulled]/,  78  N.  Y.  310,  34  Am. 
Rep.  636;  Rose  v.  King,  49  Ohio  St.  213, 

15  L.  R.  A.  160,  30  N.  E.  267;  MoLaughUtt 
V.  Armfield,  58  Hun,  376,  12  Y.  Snpp. 
164;  Abrayan  r.  Manufacturer^  Nai.  Bemk, 

16  N.  Y.  S.  E.  750;  Landgraf  t.  Kuk,  188 
111.  484,  59  N.  E.  601;  McAlpin  v.  Powell^ 
70  N.  Y.  126,  26  Am.  Sep.  665. 

As  to  whether  the  plaintiff's  intestate 
assumed  the  risk  by  working  in  a  building 
upon  which  there  were  no  fire  escapes  is  a 
question  not  for  the  court,  but  for  tne  jury. 

Willy  T.  MulUsdy,  78  N.  Y.  310,  34  Am. 
Bep.  536;  Landgraf  v.  Kuh,  188  III.  484, 
69  N.  E.  501;  Abrayan  v.  Manufactvrer^ 
Nat.  BanJe,  16  N.  Y.  S.  R.  750. 

ilr.  Cliarlea  H.  Bartlett,  for  defendant: 

In  order  to  recover,  the  death  must  be 
"immediate." 

Sawyer  v.  Perry,  88  Me.  42,  33  AU.  660. 

At  common  law  no  one  was  required  to 
erect  Are  racapes  on  any  building. 

18  Am.  ft  Eng.  Ene.  Iaw,  2d  ed.  p.  82; 
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Jones  V.  Granite  Milla,  126  Mass.  84,  30 
Am.  Rep.  681. 

Neither  landlord  nor  tenant  is  liable  in 
this  action,  because  the  notice  required  by 
B«v.  Stat.  chap.  26,  S  28,  was  not  given  by 
the  board  of  fixe  engineers  of  the  city  of 
Bangor. 

Perry  v.  Bangs,  161  Masa.  35,  36  N.  E. 
683;  McCulloch  v.  Ayer,  90  Fed.  178;  Makvr 
V.  Siafcr  Mill  d-  Power  Co.  15  R.  I.  112, 
23  Atl.  63;  DeQinthcr  v.  iVeic  Jersey  Borne 
for  Feeble-Minded  Children,  S8  N.  J.  L.  354, 
33  Atl.  968;  Greenhaus  v.  Alter,  30  App. 
Div.  685,  62  N.  Y.  Supp.  268;  13  Am.  ft 
Ei^  Enc  Law,  2d  ed.  p.  84,  note  1. 

Tbia  statute  must  be  strictly  construed, 
and  is  not  to  be  regarded  as  including  any- 
thing which  is  not  within  its  letter  as  well 
as  its  spirit,  which  is  not  clearly  and  intel- 
ligently deucribed  in  the  very  words  of  the 
statute,  ae  well  as  manifestly  intended  by 
the  legislature. 

Wing  V.  Weeks,  88  Me.  116,  83  Ail.  779; 
Potter's  Dwarr.  Stat.  p.  245. 

As  the  statute  is  too  uncertain  upon 
whom  the  duty  is  charged,  there  can  be  no 
recovery  under  it. 

McCulloch  V.  Ayei;  96  Fed.  181;  Maher 
V.  Slater  Mill  &  Power  Co.  15  R.  I.  112,  23 
Atl.  65. 

If  there  be  any  liability  under  this  stat- 
ute, or  in  this  action,  the  liability  must  be 
upon  the  tenant,  rather  Uian  upon  the  land- 
lord. 

Lee  v.  McLanghlin,  86  Me.  410,  26  L.  R. 
A.  197,  30  Atl.  66;  13  Am.  ft  Eng.  Enc.  Law, 
2d  ed.  p.  84. 

Wlnrell,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  action  under  chapter  124,  Pub. 
Jjawft  1891,  to  recover  damages  for  the  death 
of  the  plaintiff's  intestate,  alleged  to  have 
been  caused  by  the  fault  of  the  defendant. 
The  defendant  filed  a  general  demurrer  to 
the  declaration,  which  was  sustained  pro 
forma  by  the  court  at  nisi  prius,  and  the 
case  comes  here  upon  the  plaintiff's  excep- 
tion to  this  ruling.  It  will  only  be  neces- 
sary to  consider  tne  objections  to  the  decla- 
ration t)iat  are  urged  by  counsel  in  support 
of  his  demurrer. 

1.  It  is  contended  that  the  declaration 
contains  no  such  sufficient  allegation  of  the 
immediate  death  of  the  deceased  as  is  neces- 
sary  in  actions  under  this  statute,  under 
the  construction  thereof  by  this  court  in 
Sawyer  v.  Perry,  88  Me.  42,  33  Atl.  660,  and 
Conley  T.  Portland  GasUght  Co.  96  Me.  281, 
62  Atl.  650.  The  negligence  complained  of 
vas  the  failure  of  the  defendant  to  provide 
and  maintain  suitable  fire  escape  upon  a 
building  owned,  controlled,  and  under  the 
management  of  the  defendant,  by  reason 
whereof,  it  is  alleged,  the  deceased,  being 
properly  in  the  third  story  of  the  building 
at  the  time  that  the  fire  broke  out  therein, 
and  without  fault  upon  her  part,  lost  her 
life.  The  allegation  is  that  the  deceased, 
by  rcascm  of  such  fiiult  of  the  defendant, 
"was  then  and  there  burned  to  death  and 
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I  consumed  by  said  fire,  and  then  and  therein 
I  lost  her  life." 

It  is,  of  course,  well  settled  that  the  stat- 
ute under  which  this  action  was  brongUt 
gives  only  a  right  of  action  to  the  personal 
representative  of  a  deceased  person  whose 
immediate  death  was  caused  by  the  negli- 
gence or  fault  complained  of,  and  it  neces- 
sarily follows  that  the  declaration  must  con- 
tain a  sufficient  averment  of  such  immedi- 
ate death.  But  it  is  not  necessary  that  any 
particular  words  should  be  used  if  it  neces- 
sarily appears  from  the  averment  that  the 
death  of  the  deceased  was  immediate.  Even 
in  criminal  pleading  it  is  well  settled  that 
a  statutory  offense  may  be  sufficiently  set 
out  without  using  the  precise  language  of 
the  statute,  by  the  employment  of  language 
which  is  the  full  equivalent  thereof.  In  this 
case  we  think  that  the  necessary  meaning  of 
the  allegation  above  quoted  is  that  the  im- 
mediate death  of  the  deceased,  within  the 
meaning  of  the  statute,  was  caused  in  the 
manner  described.  Not  that  the  deceased 
received  injuries  from  which  she  subse- 
quently, however  shortly  thereafter,  died, 
but  that  she  then  and  there  lost  her  life  by 
being  "burned  to  death  and  consumed." 

•2.  The  action  is  against  the  defendant,  as 
owner  of  the  building  described.  The  decla- 
ration contains  sufficient  averments  as  to 
the  defendant's  ownership;  that  the  build- 
ing was  one  in  which  a  business  was  carried 
on  "requiring  the  prasence  of  workmen 
above  the  first  story ;"  that  it  was  the  duty 
of  the  defendant  to  provide  and  maintain 
suitable  fire  escapes  for  such  building;  that 
the  defendant  failed  to  perform  this  duty; 
and  that  by  reason  thereof  the  deceased, 
without  fault  upon  her  part,  lost  her  life. 
The  contention  of  the  defendant  is  that  this 
building  was,  at  the  time  of  the  fire  in  which 
the  deceased  lost  her  life,  in  the  possession 
of  a  tenant;  that  it  was  the  duty  of  the 
tenant,  if  of  anybody,  to  provide  fire  es- 
capes; and  that,  therefore,  this  action  can- 
not be  maintained  against  the  owner. 
Strictly,  the  question  does  not  arise  upon 
demurrer,  because  it  does  not  appear  from 
the  declaration  that  the  building  was  in 
the  possession  of  a  tenant  at  the  time  of 
the  fire.  But,  as  the  question  will  neces- 
sarily arise  later,  if  sucii  was  the  ease,  and 
as  both  sides  have  fully  ai^gued  it,  we  deem 
it  proper  and  advisable  to  decide  the  ques- 
tion now,  in  view  of  our  conclusion. 

The  duty  of  maintaining  fire  escapes  upon 
certain  buildings  was'  created  by  statute. 
By  Rev.  Stat.  chap.  26,  §  26,  as  amended  by 
chapter  89.  Pub.  Laws  1891,  "every  building 
in  which  any  trade,  manufacture,  or  busi- 
ness is  carried  on,  requiring  the  presence  of 
workmen  above  the  first  story,"  as  well  as 
cei-tain  other  classes  of  buildings,  "shall  at 
all  times  be  provided  with  suitable  and  suffi- 
cient fire  escapes,  outside  stairs,  or  ladflers 
from  each  story  or  gallery  above  the  levd 
of  the  ground,  easily  acc^ible  to  all  in- 
mates in  case  of  fire  or  of  an  alarm  of  Are." 
The  next  two  sections  of  the  chapter  provide 
that  in  towns  having  no  organized  fire  de- 
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partment  the  municipal  officers,  and  in 
cities,  towns,  and  villages  having  an  organ- 
ized fire  department,  the  board  of  fire  engi- 
neers, shall  annually  make  an  inspection 
of  the  safeguarda  required  by  the  preceding 
section,  pass  upon  their  sufficiency  and  state 
of  repair,  and  direct  such  alterations,  addi- 
tions, and  repairs  as  they  adjudge  necessary, 
and  shall  give  written  notice  to  the  occu- 
pant of  such  building,  "also  to  the  owner 
thereof,  if  known,"  of  their  determination 
as  to  the  sufficiency  of  the  precautions  and 
safeguards  required,  and  as  to  the  altera- 
tions, additions,  and  repairs  that  they  ad- 
judge necessary.  By  the  next  section  a 
penalty  is  provided  for  any  owner  or  occu- 
pant who  neglects  to  comply  with  such  order 
of  these  officers  within  the  time  allowed, 
and  for  any  owner  who  lets  or  occupant  who 
uses  such  building  in  violation  of  this  order. 

The  question  is  whether,  by  these  sections 
of  the  Revised  Statutes,  the  duty  of  provid- 
ing and  maintaining  suflicient  fire  escapes 
upon  buildings  to  which  the  statutes  are 
applicable,  where  the  building  is  in  posses- 
sion of  a  touint,  or  where,  being  in  the  pos- 
session of  a  tenant,  it  is  so  used  as  to  bring 
it  within  the  application  of  the  statutes,  is 
imposed  upon  the  owner.  The  question  is 
by  no  means  free  from  difficulty,  and  little 
assistance  can  be  obtained  from  the  decisions 
of  the  courts  of  other  states,  construing 
statutes  of  the  same  general  nature,  because 
the  statutes  of  the  dilTerent  states  upon  this 
subject  differ  in  respects  more  or  less  essen- 
tial as  bearing  upon  this  question. 

It  will  be  noticed  that  the  first  section 
relating  to  the  subject  does  not  specifically 
enjoin  the  duty  upon  any  particular  person. 
It  simply  requires  that  the  classes  of  build- 
ings enumerated,  and  the  buildings  used  for 
the  purposes  specified,  "shall  at  all  times  be 
provided  with  suitable  and  sufficient  fire 
escapes."  The  next  two  sections  relate  to 
the  enforcement  of  this  requiremrat  by  cer- 
tain officers.  Section  28  provides  that  such 
officers  shall  give  "written  notice  to  the  oc- 
cupant of  such  building,  also  to  the  owner 
thereof,  if  known,"  of  their  determination 
as  to  the  sufficiency  of  such  fire  escapes, 
and  as  to  the  changes  that  they  adjudge 
neeesaaiy.  We  think  that  this  section 
throws  some  light  upon  the  legislative  in- 
tent. Why,  when  such  a  buildii^  is  in  the 
possession  of  someone  other  than  the  owner, 
should  the  statute  require  notice  to  the 
owner,  unless  it  was  the  intention  of  the 
legislature  to  impose  this  duty  upon  himl 

The  next  section,  as  we  have  seen,  im- 
poses a  penalty  upon  "any  owner  or  occu- 
pant who  neglects  to  comply"  with  the  order 
of  the  designated  officers  within  the  time 
limited,  and  further  provides  that,  "if  the 
owner  or  occupant  of  said  building  lets  or 
uses  the  same  in  violation  of  such  order," 
he  shall  be  subject  to  a  penalty.  If  it  is 
made  an  oiTense,  and  subjects  the  owner  to 
a  penalty,  for  liim  to  let  a  building  without 
complying  with  the  order  relative  to  the 
8ufHcien(^  of  the  fire  escapes,  it  would  seem 
to  follow  that  the  duty  in  relation  thereto 
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enjoined  by  the  1st  section  was  imposed 

upon  him. 

In  Lee  v.  Smith,  42  Ohio  St.  458,  51  Am. 
Rep.  839,  where  the  court,  in  the  construc- 
tion of  a  statute  which  imposed  upon  the 
owners  of  factories  and  worknouses  the  duly 
of  providing  fire  escapes,  held  that  the  stat- 
ute was  not  applicaole  to  the  owners  of 
premises  in  the  possession  of  lessees,  the 
court  bases  its  reasoning  and  conclusion  to 
a  considerable  extent  upon  the  fact  that  by 
the  language  of  the  statute  the  duty  is  not 
imposed  upon  the  owner  of  a  building,  but 
uyton  the  owner  of  a  factory  or  workshop, 
and  that  a  factory  or  workshop  is  not  syn- 
onymous with  a  building.  And  Bohott  v. 
Harvey,  106  Fa.  222,  SI  Am.  Rep.  201,  in 
which  the  court  reached  the  same  conclu- 
sion, in  construing  a  similar  statute,  is 
ba^ed  upon  the  snme  reasoning.  But  the 
language  of  our  statute  is  entirely  difi'erent 
in  tiiis  important  respect.  These  safeguards 
are  not  merely  required  upon  factories  and 
workshops,  but  upon  any  building  in  which 
any  trade,  manufacture,  or  business  is  car- 
ried on  "requiring  the  presence  of  workmen 
above  the  first  story." 

In  Illinois  the  statute  in  relation  to  this 
subject  is  somewhat  similar  to  the  one  in 
this  state.  One  section  requires  that  certain 
buildings  shall  be  provided  with  fire  escapes, 
without  more  specifically  imposing  the  duty 
of  providing  such  fire  escapes  upon  any  par- 
ticular person.  Another  section  provides 
for  notice  to  be  given  by  the  designated 
authorities  to  "the  owners,  trustees,  lessee, 
or  occupant,  or  either  of  them."  The  court 
held  in  Landgraf  v.  Kuh,  188  HI.  484,  69 
X.  E.  501,  that  the  owners  of  a  building 
were  not  relieved  from  liability  for  a  failure 
to  perform  ij^is  duty,  because  a  part  of  the 
premises  was  in  the  possession  and  under 
the  control  of  tenants  of  the  owners  instead 
of  being  directly  in  their  possession.  It  is 
said  in  the  opimon:  "The  injunction  being 
in  the  alternative,  the  notice  may  be  given 
to  the  one  as  well  as  to  the  other,  and  there- 
fore to  the  owner  as  well  as  to  the  lessee,  or 
occupant."  In  Arms  v.  Aj/er,  192  III.  001, 
58  L.  R.  A.  277,  81  N.  E.  851,  this  construc- 
tion of  the  statute  is  reaffirmed. 

By  our  statutes,  as  we  have  seen,  the  pen- 
alty for  failure  to  comply  with  the  order  of 
the*  municipal  officers  or  fire  engineers  is 
imposed,  in  the  alternative,  upon  the  owner 
or  occupant.  And  the  provision  in  regard 
to  the  notice  in  writing,  especially  applica- 
ble to  cases  where  the  owner  is  not  in  pos- 
session, requires  that,  notwithstanding  that 
fact,  such  notice  must  be  given  to  the  owner, 
if  known.  Upon  the  whole,  we  are  of  the 
opinion  that  the  statutes  which  we  have  re- 
ferred to  impose  the  duty  upon  the  owner 
of  a  building,  within  the  application  of 
these  sections,  or  which,  by  reason  of  its 
use,  is  brought  within  their  application,  to 
provide  and  maintain  suitable  and  sufficient 
fire  escapes  upon  such  a  building,  notwith- 
standing it  is  in  the  possession  of  a  tenant, 
\Ve  do  nut  decide,  because  apparently  the 
question  does  not  arise,  that  this  would  be 
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BO  if  a  building,  not  itself  belonging  to  one 
of  the  classes  specified,  and  not  let  by  tho 
owner  for  any  purpose  mentioned  in  the  sec- 
tion, should  coRie  within  the  proTisions  of 
the  lav  by  reason  of  its  use  tbe  tenant 
for  any  of  such  purposes  without  the  knowl- 
edge or  consent  of  the  owner. 

If  the  defendant's  failure  to  perform  a 
duty  imposed  upon  him  by  statute  for  the 
benefit  of  persontt  lawfully  employed  in  the 
building  was  the  proximate  cause  of  the 
death  of  the  plaintiff's  intestate,  and  if  her 
death  was  the  natural  and  ordinary  conse- 

Suence  of  this  &ilnre  upon  the  part  of  the 
efendant,  then  it  it  at  least  evidence  of 
actionable  ne^igoioe  upon  his  part  to  be 
submitted  to  a  jury. 

3.  Finally,  it  is  contended  by  counsel  for 
defendant  that  by  these  sections  of  the  stat- 
utes no  duty  is  imposed  upon  either  owner 
or  occupant  until  after  action  shall  have 
been  taken  by  tbe  municipal  officers  or  fire 
engineers,  and  notice  given  as  |>roTided 
therein.  We  do  not  think  that  this  is  so. 
The  first  section  imposes  the  duty  to  pro- 
vide certain  buildings  with  fire  escapes. 
The  provisions  of  the  subsequent  sections 
show,  we  think,  that  it  was  the  intention  of 
the  legislature  to  impose  this  duty  upon  the 
owner,  even  if  the  building  was  in  the  pos- 
session of  a  tenant.  It  is  undoubtedly  true 
that  under  the  provisions  of  the  subsequent 
sections  relative  to  the  enforcement  of  the 
law  and  to  penalties  for  failures  to  comply 
with  it,  the  owner  is  not  subject  to  the  pen- 
alty provided  by  S  20  until  he  shall  have 
failed  to  comply  with  the  orders  of  the 
officers  designated  for  a  space  of  sixty  days. 
But  the  very  language  of  the  section  which 
makes  it  the  duty  of  the  municipal  officers 


or  fire  engineers  to  "annually  make  careful 
inspection  of  the  precautions  and  safeguards 
provided  in  compliance  with  the  foregoing 
requirements,  and  pass  upon  their  Buffi- 
ciraicy  as  to  arrangement  and  number,  and 
upon  their  state  of  repair,"  presupposes  tiiat 
these  safeguards  are  to  be  providul  before 
such  inspection,  and  that  their  duty  is  to 
inspect  safeguards  already  supplied,  and 
pass  upon  their  sufficiency  in  numbtf  and 
other  respects. 

Under  these  sections  it  is  not  the  duty 
of  the  officers  named  to  determine  what 
buildings  shall  be  provided  with  fire  es- 
capes; that  iB  done  by  the  statute  itsdf; 
but  to  see  that  the  requirements  of  the  law 
are  complied  with,  and  to  pass  upon  the 
sufficiency  of  safeguards  already  provided. 
The  duty  of  an  owner  to  place  fire  escapes 
upon  the  buildings  designated  does  not  de- 
pend upon  the  action  of  tbe  municipal  offi- 
cers or  fire  engineers,  or  upon  their  failure 
to  take  action.  Such  has  generally  been 
the  construction  of  similar  statutes  in  other 
states.  Witty  t.  Uuttedtf,  7S  N.  Y.  810, 
314,  34  Am.  Rep.  636;  McRiokard  v.  Flint, 
114  X.  Y.  222,  21  N.  E.  153j  Arms  v.  Ayer, 
192  111.  601,  58  L.  R.  A.  277,  61  N.  E.  851; 
Rose  V.  King,  49  Ohio  St.  213,  15  L.  R.  A. 
160,  30  N.  E.  267.  The  iMassachusetts  stat- 
ute construed  by  the  court  in  Perry  v. 
Bangs,  161  Mass.  35,  36  N.  E.  683,  is  so 
differrat  from  the  one  in  this  state  in  this 
respect  that  that  case,  sMnewhat  relied  upon 
by  counsel  for  defense,  is  not  an  authority 
upon  this  question. 

B'or  these  reasons  we  think  that  the  de- 
murrer should  have  been  overruled. 

Exceptiona  sustained.  Demurrer  over- 
ruled. 1 


MISSOURI  SUPREME  COURT. 


Anna  Isabel  JOHNSTON  et  al.,  AppU., 
«. 

Daniel  JOHNSTON  et  al.,  ReapU. 

{  Mo  ) 

1.  A  mitt  ot  money  by  a.  mmm  to  hla  wife 
malses  It  lier  separate  estate  as  be- 
tween them  or.  their  prlvtes  In  blood  or  es- 
tate, where  do  rights  of  creditors  are  In- 
volved. 

a.  Honer  eaterlBV  Into  m.  loan  tor 
wklcli  a  aote  and  tnut  deed  are  made 
to  basband  and  wlf«  ma;  be  found  to 
be  the  property  of  the  wife,  where  the  hus- 
band signed  an  account  of  the  Items  In  the 
loan,  which  stated  that  she  advanced  that 
amonat,  the  loan  Is  Cor  a  period  of  two  years, 
and  be  made  do  attempt  to  collect  It  when 
due,  nor  until  after  her  death,  although  be 
states  that  the  note  was  made  to  himself  and 

NOTU. — As  to  tenancy  by  entireties,  see  also, 
in  this  series,  Ililes  v.  FlBber  {N.  Y.)  30  L.  R. 
A.  805,  and  note;  Fulper  v.  Pulper  (N.  J.  Eq.) 
82  L.  R.  A.  TOl;  Simons  v.  BoUinger  <Ind.)  48 
U  B.  A.  234;  and  Re  Parry  (Fa.)  48  L.  B.  A. 
444. 

ei  L.  R.  A. 


wife  Id  order  to  make  provision  for  hve  br 
snrrivorsbip  In  ease  he  predeceased  her. 
8.  Bstatea  by  tbe  entlretr  may,  under  the 
Missouri  statutes,  be  created  In  personal 
as  well  as  in  real  property,  and  between  hus- 
band and  wife  as  well  as  between  strangers. 

4.  An  estate  by  eatlrotr  is  mot  ereated 
by  the  giving  of  a  note  secured  by  deed  of 
trust  to  a  husband  and  wife  Jointly  to  se- 
cure repayment  of  a  loan,  a  portion  of  which 
was  advanced  Iv  eatih,  when  by  statute  a 
man  has  no  coDtroI  of  bis  wife's  pnqwrty; 
and  it  is  immaterial  that  she  knew  of,  and 
consented  to,  the  form  of  the  security. 

5.  Wbeve,  npoa  foreoloaare  of  a  deed 
of  traat  slven  to  m  hnsbaad  aad  wtf  o 
to  secare  loans,  the  husband  bids  In  the 
property,  and  Is  permitted  to  credit  the 
amount  of  the  loan  on  the  hid,  the  wife's 
money  is  traced  into  the  property  so  that  her 
heirs  can  claim  an  Interest  in  It. 

6.  Testimony  of  a  basbavd  In  bis  ovra 
behalf,  In  an  action  bronarbt  after  tbe 
death  of  bis  wife  to  adjust  their  respec- 
tive rifl^ts  In  a  note  secured  by  deed  ot  trust 
given  for  money  loaned,  a  part  ot  which  was 
contributed  by  each,  is  prcelnded  by  a  stat- 
ute providing  that  in  actions  wbere  one  of 
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the  original  partlea  to  the  contract  or  canee 
of  action  Id  Issue  and  on  trial  1b  dead,  tlie 
other  part;  shall  not  be  admitted  to  testify 
In  hU  own  fliTor. 
'7,  An  objeetion  to  th«  testimoiiT'  of  tke 
surviving  party  to  a  cause  of  action  In  hie 
own  behalf,  which  la  forbidden  b;  statute.  Is 
not  waived  b;  cross-examining  htm  onlj  u 
to  mattori  covered  by  hli  examination  In 
chlet 

•S,  PeraoBB  wbo  wait  seT'en  Te«-»  after 
the  deed  im  foreclosed'  before  asserting 
their  claim  to  the  share  of  a  deceased  wife, 
in  proper^  bid  In  under  a  deed  of  trust  given 
to  secure  money  loaned  by  her  and  ber  hns- 
band,  during  which  time  money  has  been 
loaned  by  a  third  person  on  security  of  the 
whole  property,  In  ignorance  of  ttaelr  claim, 
will  be  subordinated  to  tho  rights  of  raeh 
person. 

4k.  Tbe  heir,  and  not  the  adminiatrator, 
1m  the  proper  one  to  brlnv  an  aetlon 
to  declare  a  resulting  trust  In  land,  although 
it  arises  out  of  the  bidding  In  of  property 
covered  by  a  deed  of  trust  ^ven  to  secure  a 
loan  of  money,  a  part  of  wlildi  was  advanced 
by  the  ancestor. 

(February  18,  1908.) 

APPEAL  by  plaintiffs  from  a  judgmoit  of 
the  St.  Louis  Circuit  Court  dismisBing 
«  bill  brought  to  establish  a  resulting  trust 
in  certain  real  estate.  Reversed. 

Statement  by  Kanhsll,  J. : 

This  is  a  bill  in  equity,  the  purpose  of 
"Which  is  to  establish  a  resulting  trust  in 
favor  of  the  plaintiffs  in  lots  13  to  16,  in- 
clusive, in  city  block  968,  in  the  city  of  St. 
Louis,  having  an  aggregate  front,  on  the 
"South  line  of  Stoddard  street,  of  110  feet. 
The  circuit  court  dismisaed  tiie  bill,  and 
tiieplaintilfs  appealed. 

Toe  undisputed  facts  in  this  case  are  as 
follows :  The  plaintiffs  are  the  children 
(and  their  husbands)  of  the  defendant 
Daniel  Johnston  and  his  former  wife,  Mary 
Ann  Johnston,  n6e  Fury.  The  defendants 
are  the  said  Daniel  Johnston  and  his  third 
wife,  Mary  Ann  Theresa  Johnston,  nie  G-her- 
aty,  and  the  Lincoln  Trust  Company..  The 
-defendant  Daniel  Johnston's  first  wife  was 
a  sister  of  his  second  wife,  the  plaintiffs' 
mother.  The  latter  was  a  widow  when 
Johnston  married  her  in  1873.  She  died  in 
1885,  intestate,  leaving  the  plaintiffs  as  her 
•only  heirs.  Ko  administrfttion  was  ever 
bad  upon  her  estate,  and  none  was  neces- 
sary, as  it  appears  that  she  owed  no  debts. 
Prior  to  and  on  December  12,  1881,  Ann 
Fury,  the  mother  of  Daniel  Johnston's  seC- 
•ond  wife,  Mary  Ann,  and  the  plaintiffs' 
-grandmother,  owned  the  land  in  question 
•as  her  separate  property.  Prior  thereto,  to 
wit,  between  July  27,  1877,  and  that  date, 
Daniel  Johnston  loaned  his  mother-in-law, 
Ann  Fuiy,  or  her  husband,  Michael  Fury, 
$2,206.08.  His  wife,  Mary  Ann  Johns- 
ton, had  also  turned  over  to  her  father 
«r  mother  $1,800.  Michael  Fury  then  died, 
and  Ann  Fury  was  on  December  12,  1881, 
a  widow.  On  that  date  Daniel  Johnston 
nreeented  to  his  mother-in-law,  Ann  Fury, 
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an  itemized  statement  of  the  amount  he  had 
loaned  or  advanced  to  Michael  Fury  and 
Ann  Fury,  and  what  he  claimed  was  due 
him  as  rent,  amounting  to  $2,206.08.  To 
this  statement  was  appended  at  the  end 
thereof  the  following:  "Add  money  ad- 
vanced to  Ann  Fury  by  Mary  Ann  Johnston, 
$1,800.  Total  amount  due  by  Ann  Fury  to 
Daniel  Johnston  and  Mary  Ann  Johnston, 
as  per  above  statement,  on  January  1,  1882, 
$4,006.08.  For  which  amount  said  Ann 
Fury  has  given  her  note,  dated  January  1, 
1882,  secured  by  deed  of  trust  of  date  De- 
cember 12,  1881."  ThiS  was  signed  and 
sealed  by  Daniel  Johnston  and  Mary  Ann 
Johnston.  The  note  was  payaUe  to  Daniel 
Johnston  and  Mary  Ann  Jobnst<m,  and  the 
deed  of  trust  securing  the  note  described 
them  as  benefldaries.  The  note  was  pay- 
able at  two  years,  and  there  were  also  semi* 
annual  interest  notes.  At  the  time  this  set- 
tlement was  had,  and  this  note  and  deed  of 
trust  was  executed,  there  was  a  prior  mort- 
gage on  the  land  for  $5,000.  Thus  the 
matter  stood  when  Mary  Ann  Johnston  died 
in  1885.  Daniel  Johnston  married  his  pres- 
ent wife  in  October,  1886.  In  August,  1893, 
the  trustee  under  the  deed  of  trust  of 
December  12,  1881,  being  alleged  to  have 
removed  from  the  state,  Daniel  Johnston 
procured  the  sheriff  of  St.  Loms  to  be  sub* 
stituted  as  trustee,  and  caused  him  to  fore- 
close the  deed  of  trust,  and  at  the  sale  Eliz- 
abeth Robeson,  acting  for  Daniel  Johnston, 
and  not  for  herself,  purchased  the  property 
and  immediately  deeded  it  to  him.  The  bid 
was  for  $5,000,  but  Johnston  paid  tlie  sher- 
iff only  $85  cash,  and  had  the  balance  of  the 
bid  credited  upon  the  note  of  Ann  Fnry  to 
himself  and  his  deceased  wife.  During  the 
years  1884,  1885,  and  1886  (which  was  part- 
ly before  and  partly  after  the  death  of  Majy 
Ann  Johnston),  Daniel  Johnston  paid  off 
the  first  deed  of  trust  on  the  land,  paying 
for  that  purpose,  it  is  charged,  $7,350.  He 
also  paid  the  taxes  on  the  land  and  other 
expenses  incident  thereto,  and  on  the  other 
hand  has  received  the  rents.  On  May  23, 
1899,  Daniel  Johnston  borrowed  $7,020  from 
the  Lincoln  Trust  Company,  and  secured  it 
by  a  deed  of  trust  on  the  land.  He  tore 
down  the  bouse  or  houses  that  were  on  the 
land,  and  with  the  money  borrowed  from  the 
trust  company,  and  perhaps  other  money  of 
his  own,  and,  as  be  alleges,  with  $3,000  of 
his  present  wife's  money,  he  put  up  new 
builaings  on  the  land.  This  suit  was  b^un 
to  the  February  term,  1900,  of  the  St.  Louis 
circuit  court. 

The  only  disputed  fact  in  the  Case  is 
whether  the  $1,800  aforesaid  was  the  money 
of  Mrs.  Mary  Ann  Johnston  or  of  Daniel 
Johnston.  He  claims  and  testified  that  she 
never  had  any  money,  and  his  witnesses  tes- 
tified that  they  never  heard  of  any  property 
or  money  belonging  to  her.  He  testified  up- 
on the  trial  of  this  case  that  he  "fetched 
home  money  to  give  to  her  father,  so  he 
could  pay  the  mechanics  as  the  cellar  would 
be  built,  and  as  the  joists  were  put  aa,  and 
different  payments  to  them,  so  she  oonld 
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have  it  to  hand  to  him,"  and  that  it  was  his 
money,  and  that  he  only  placed  it  in  her 
tnutody  to  be  handed  by  her  to  ber  father, 
for  the  purpose  of  paying  for  a  house  tiiat 
her  father  was  putting  up  on  the  land  in 
gnestion,  which  belon^d  to  his  wife,  Ann 
Fury.  On  the  other  band,  the  plaintiffs  in- 
troduced a  transcript  of  the  evidence  there- 
by preserved  in  the  case  of  Fredericka 
Hohmidt  ei  al.  v.  Daniel  Johnston,  from 
which  it  appeared  that  be  testified  tiiat  bis 
former  wile,  Mary  Ann  Jobnston,  advanced 
$1,800  of  the  $4,0£6.08  covered  by  the  note 
and  deed  of  trust  A  Ann  Fury,  dated  Decem- 
ber 12,  1881 ;  that  he  oould  niot  say  exactly 
wheal  she  advanced  it;  that  she  told  him  the 
amounts  she  gave,  and  be  lumped  it  all  to- 
gether and  added  it  to  his  itemized  account; 
that  "she  saved  most  of  the  money  from 
housekeeping  and  such  as  that;"  that  she 
bad  no  money  except  what  she  saved.  And 
when  bis  attention  was  called  to  the  fact 
that  in  1877  be  himself  was  in  the  market  as 
a  borrower,  and  be  was  asked  to  reconcile 
that  fact  with  his  claim  of  having  loaned 
his  father-in-law  $4,000,  he  answer^  as  fol- 
lows: 

A.  There  was  a  large  portion  of  that  she 
had  saved  previous  to  that,  housekeeping 

money. 

Q.  She  would  not  let  you  use  it,  and  pre- 
ferred to  have  you  borrow  the  money  from 
Mr.  Schmidt  or  your  father-in-law  t 

A..  She  had  an  idea  of  having  some  money 
saved'  up  for  cash  money  herself,  and  when 
her  father  wanted  to  build  she  gave  it  to 
him. 

This  admission,  together  with  the  physi- 
cal facts  in  the  case,  constitute  the  evidence 
upon  which  the  plaintiffs  rely  to  prove  that 
the  $1,800  was  their  mother's  money,  and 
that  such  money  had  gone  into  the  land,  by 
reason  of  the  purchase  by  the  defendant  of 
the  land  at  the  trustee's  sale,  and  the  cred- 
iting of  the  bid  upon  the  note,  and  therefore 
they  claim  a  resulting  trust  of  nine-twenti- 
eths in  the  land. 

lUessrs.  Aleunder  J.  B.  O^reaohe, 
Jones,  Jones,  Sb  Hoekev,  and  A.  H. 
Rondebnsh,  for  appellants: 

Personal  savings  and  proHts  made  by  the 
wife  in  Iier  domestic  management,  which 
her  husband  allows  her  to  apply  to  her  own 
separiite  use,  will  be  held  to  vest  in  her 
against  the  claim  of  the  husband. 

Oentry  v.  McReynolda,  12  Mo.  533 ; 
Welch  V.  Welch,  63  Mo.  60;  McCoy  v.  Hyatt, 
80  Mo.  135;  Thomas  v.  Thomas,  107  Mo. 
462,  18  S.  W.  27;  2  Story,  Eq.  Jur.  §  1375; 
Ingals  v.  Ferguson,  59  Mo.  App.  308,  138 
Mo.  365,  39  S.  W.  801;  Slanniti^  v.  Style, 
3  P.  Wma.  337;  2  Roper,  Husb.  4  W.  137; 
Mangey  v,  Hunrfinrford,  2  £(^.  Cas.  Abr.  156. 

A  resulting  trust  arises  in  favor  of  one 
whose  money  is  used  by  another  in  the  pur- 
chase of  land  when  the  conveyance  is  taken 
to  himself  instead  of  to,  or  for,  the  persim 
who  furnished  the  money, 
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Key  V.  Jennings,  66  Mo.  356;  Baumgart' 
ner  v.  Ouesefeld,  38  Mo.  36;  Johnson  v. 
Quarles,  46  Mo.  423;  Shoemaker  r.  Smith, 
11  Humph.  81;  Kell^  r.  Johnson,  28  Mo. 
249;  1  Perry,  Tr.  $  132;  1  Beach,  Tr.  i  152. 

Where  the  hubsand  purchases  property 
with  the  separate  means  of  his  wife,  but 
takes  the  title  in  his  own  name,  he  is  re- 
garded in  equity  as  trustee  for  his  wife. 

Broughton  v.  Brand,  94  Mo.  169,  7  S.  W. 
119;  Scrutchfield  v.  Sauter,  119  Mo.  615, 
24  S.  W.  137 ;  Seay  v.  Hesse,  123  Mo.  450, 
24  S.  W.  1017,  27  S.  W.  633;  DeBerrjf  v. 
Wheeler,  128  Mo.  84,  30  S.  W.  338;  Oloutser 
v.  NoUmd,  133  Mo,  221,  34  S.  W.  64;  AUnrv 
Grocer  Co.  v.  Ballenger,  137  Mo.  369,  SS' 
S.  W.  911;  McOregor-Noe  Hardware  Co.  t. 
Horn,  146  Mo.  129,  47  S.  W,  957. 

Because  the  investment  is  joint  no  estate 
by  the  entirety  can  result,  whether  tb« 
funds  are  invested  in  either  realty  or  per- 
sonalty. 

Estates  the  «itirety  never  obtained  as- 
to  personalty. 

Price  V.  Kane,  112  Mo.  412,  20  S.  W.  609; 
Joves  V.  Elkins,  143  Mo.  647,  45  S.  W.  261; 
Curd  V.  Brown,  148  Mo.  82,  49  S.  W.  990; 
State  ex  rel.  Toebben  v.  Brady,  63  Mo. 
App.  202;  Wilcox  v.  Murtha,  41  App.  Div. 
408,  58  N.  Y.  Supp.  784;  Be  Albrecht,  13(V 
N.  Y.  91,  18  L.  R.  A.  331,  32  N.  E.  632; 
Schouler,  Dom.  Rel.  Ill,  113;  Petty  v.  Sty- 
ward,  1  Kep.  in  Cb.  57,  1  E(^.  Cas.  Abr.  290; 
Wms.  Pers.  Prop.  3;  Dwight,  Persons  ft 
Pers.  Prop.  pp.  457,  458;  Darlington,  Pers. 
Prop.  p.  305;  Schouler,  Pers.  Prop.  p.  103; 
4  Kent,  Com.  14th  ed.  Harp.  361;  Smithy 
Pers.  Prop.  33. 

The  right  to  enforce  this  trust  exists  in 
the  heirs  of  Mary  Ann  Johnston.  It  was 
not  necessary  that  the  suit  be  brought  by 
the  executor. 

Broughton  v.  Brand,  94  Mo.  169,  7  S.  W. 
119;  Seay  v.  Hesse,  123  Mo.  456,  24  S.  W. 
1017,  27  S.  W.  633;  Hart  v.  Leete,  104  Mo. 
335,  16  S.  W.  976;  Ford  v.  Henneasy,  7» 
Mo.  581;  Richardson  v.  Cole,  160  Mo.  377, 
61  iS.  W.  182. 

But  if  a  defect  as  to  parties  plaintiff  ex- 
isted it  was  waived  by  failure  to  raise  the 
point  bv  demurrer  or  answer. 

liogere  v.  Tucker,  94  Mo.  346,  7  S.  W. 
414;  Mechanic^  Aanft,  use  of  Davis  v.  Gil- 
pin,  105  Mo.  17,  16  S.  W.  524;  Young  Jffln'» 
Christian  Asso.  v.  Dubach,  82  Mo.  475; 
Ortgory  v.  McCormick,  120  Mo.  657,  25  S. 
W.  565;  Scott-Foroc  Hat  Co.  v.  Bombs,  127 
Mo.  392,  30  S.  W.  183;  Graham  v.  Allison,. 
34  Mo.  App,  516;  Rothschild  v.  Lynch,  76 
Mo.  App.  339;  State  ex  rel.  Napton  v.  Hunt, 
46  Mo.  App.  617 ;  Galbreath  v.  Xetcton,  45 
,Mo.  App.  312;  Kew  England  Loan  <£  T.  Co, 
V.  Broun,  69  Mo.  App.  461;  State  ew  rek 
Saline  County  v.  Sappington,  68  Mo.  457; 
Butler  V.  Latcson,  72  Mo.  247;  Mississippi 
Planing  JUill  v.  Presbyterian  Church,  54 
Mo.  524. 

Messrs.  Daniel  DUlon  and  JoHm  Dil- 
lon, for  respondents: 

On  the  death  of  his  wife,  Mary  Ann  John- 
ston, in  1885,  the  note  for  $4,006.08,  in  oon- 
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troveray,  became  the  property  of  Dftniel 
Johnston  alone,  regardless  of  who  furnished 
the  consideration  for  the  giving  of  the  note, 
or  what  the  consideration  was.  A  note  pay- 
able to  husband  and  wife,  on  tiie  death  of 
either  belongs  to  the  surviTor. 

Shields  t.  Stillman,  48  Mo.  82 ;  Wells  t. 
Moore,  68  Mo.  App.  499;  Am  t.  Am,  81  Mo. 
App.  133;  Fiedler  v.  Howard,  99  Wis.  388, 
76  N.  W.  103;  Farr  v.  Grand  Lodge,  A.  0. 
U.  W.  83  Wis.  446,  53  N.  W.  738;  Ahahire 
V.  State,  53  Ind.  64;  Bramberry'a  Estate, 
156  Fa.  628,  22  L.  R.  A.  694,  27  Atl.  405; 
OiUan  v.  Diaon,  65  Fa.  396;  Allen  t.  Tate, 
68  MisB.  585;  Pender  v.  Dioken,  27  Miss. 
252;  Sanfttrd  t.  Banford,  46  N.  Y.  723; 
Roman  Catholic  Orphan  Asylum  t.  Strain,  2 
Bradf.  34;  Draper  v.  Jackson,  16  Mass.  4S0; 
Pike  T.  Collins,  33  Me.  38 ;  2  Dan.  Neg.  Inat. 
4th  ed.  p.  221,  9  1184;  Freeman,  Cotenancy 
&  Partition,  2d  ed.  p.  138,  §  68;  Schouler, 
Hush.  &  W.  8  399 ;  Schouler,  Dom.  Rel.  5th 
ed.  p.  299,  §  193;  Schouler,  Pers.  Prop. 
3d  ed.  S  156,  pp.  191,  192;  2  Kent,  Com. 
14th  ed.  *351 ;  Wms.  Pers.  Prop.  4th  Am.  ed. 
•302,  »303;  1  Wait,  Act.  &  Def.  §  8,  p.  76; 
I  Beach,  Modem  Iaw  of  Contracts,  I  668, 
p.  809. 

The  note  was  personal  property,  and  on 
the  death  of  Mary  Ann  Johnston  her  inter- 
est therein  would  go  to  her  administrator, 
and  not  to  her  heirs. 

State,  use  of  Cosie  v.  Fulton,  35  Mo.  323; 
Hanenkamp  t.  Borgmier,  32  Mo.  569 ;  State 
ea  rel.  Houwom  t.  iloore,  18  Mo.  App.  406 ; 
Becroft  v.  Letois,  41  Mo.  App.  652;  Qreen 
V.  Tittman,  124  Mo.  372,  27  S.  W.  391. 

A  court  of  equity  will  not  aid  a  complain- 
ant in  obtaining  ao  inequitable  advantage, 
though  based  on  a  claim  perfectly  valid  at 
law.  Equity  will  leave  him  to  his  legal 
remedies. 

Fehlig  v.  Busch,  165  Mo.  170,  65  S.  W. 
642;  2  Beach,  Eq.  Jur.  §§  566-569;  Bis- 
pham,  Eq.  0th  ed.  SS  371-376;  2  Story,  Eq. 
Jur.  13th  ed.  9S  742,  169,  p.  89;  Conger  v. 
yeu>  York,  W.  S.  &  B.  It.  Co.  120  N.  Y.  29, 
23  N.  E.  983;  Miles  v.  Dover  Furnace  & 
Iron  Co.  12.5  N.  Y.  294,  26  N.  E.  261; 
Columbia  College  v.  Thacher,  87  N.  Y.  317, 
41  Am.  Rep.  365;  Willard  v.  Taylor,  8  Wall. 
564,  19  L.  ed.  501. 

Mr.  Henry  Oanlfleld  also  for  respond- 
ents. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

1.  The  primary  question  presented  1^  this 
record  is  whether  uie  $1,800  was  the  money 
of  Daniel  Johnston  or  of  his  wife,  Mary 
Ann  Johnston.  If  it  was  his,  that  ia  an  end 
of  this  case.  If  it  was  hers,  the  foundation 
is  laid  for  the  plaintiffs'  claim,  and  then 
other  questions  raised  in  the  case  must  be 
passed  upon.  The  defendant's  contention 
that  the  money  was  his  rests  upon  his  testi- 
mony in  this  case  that  he  "fetehed"  the  mon- 
ey home  and  placed  it  in  his  wife's  custody, 
to  be  by  her  turned  over  to  her  father  to  be 
used  by  him  in  paying  for  the  building  of 
a  house  upon  the  liuid  involTed  in  this  case, 
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which  belonged  to  Ann  Fury.  He  supple- 
ments his  t^timony  with  the  testimony  of 
others  to  the  effect  that  his  wife  never  had. 
any  money  or  property,  or,  at  any  rate,  that 
they  never  heard  of  her  iiaving  any,  and 
they  were  intimate  with  her  and  her  family 
atTairs.  On  the  contrary,  the  plaintiffs  pro- 
duced the  testimony  of  Daniel  Johnston  him- 
self, given  in  the  case  of  Schmidt  against 
him,  a  short  time  after  the  note  and  deed 
of  trust  were  executed,  wherein  he  swore - 
that  this  Sl,800  was  his  wife's  money,  which, 
she  had  saved  "from  housekeeping  and  such 
as  that."  And  when  his  attention  was  called 
to  the  fact  that  in  1877  he  was  a  borrower, 
and  he  was  asked  how  that  could  be  if  his- 
wife  had  any  money  saved  "from  housekeep- 
ing and  such  as  tha^"  he  replied  that  she 
would  not  let  him  have  it  braause  "she  bad 
an  idea  of  having  some  money  saved  up  for 
cash  money  herself,  and  when  her  father 
wanted  to  build  she  gave  it  to  him."  So- 
that,  30  far  as  the  direct  testimony  is  con- 
cerned, it  all  reste  upon  what  Daniel  John- 
ston  himself  said  about  it.  His  first  state- 
ment was  made  shortly  after  the  transaotioD- 
occurred,  and  was  also  made  in  the  trial 
of  a  case  wherein  it  was  charged  that  the 
money  was  his,  and  not  his  wife's.  His  last 
testimony  was  made  in  the  trial  of  this  case. 
It  may  be  said  that  both  stetem^nte  were  in 
one  sense  statements  in  his  own  interest; 
but  in  another  sense  his  first  statement  also- 
contains  some  of  the  elements  of  a  statement 
or  admission  e^inst  interest,  and  is  there- 
fore prima  facie  true.  But  if  these  state- 
ments offset  each  other,  which  is  the  utmost 
the  defendant  could  possibly  claim,  then  the 
case  is  left  with  only  the  statements  of  the 
defendant's  witnesses,  above  set  out,  to  the 
effect  that,  although  intimate  with  Mrs. 
Johnston  and  her  family  affairs,  they  never 
knew  or  heard  of  her  having  any  property 
or  money,  supporting  the  defendant  s  claim, 
while,  on  the  other  hand,  are  the  pbysicfU' 
facts  in  the  case,  which  all  support  the- 
plaintiffs'  contention. 

Those  physical  facts  are  these:  First. 
The  itemized  statement  of  account  made  by 
the  defendant  Johnston  himself,  upon  which 
the  settlement  was  made  with  Mrs.  Ana. 
Fury,  and  for  the  payment  of  which  the  deed 
of  trust  and  note  were  executed,  which  dis- 
tinctly recites  the  fact  to  be  that  the  $1,800 
was  "money  advanced  to  Ann  Fury  by  Mary 
Ann  Johnston;"  not  money  placed  in  Mrs. 
Johnston's  custody  by  Daniel  Johnston,  to  be- 
by  her  turned  over  to  her  father,  as  he  now 
claims,  but  "money  advanced  to  Ann  Fury 
by  Mary  Ann  Johnston."  This  statement  is- 
signed  and  sealed  by  both  Daniel  Johnston 
and  Mary  Ann  Johnston.  It  was  made  by 
him  when  his  wife  and  her  mother,  Ann 
Fury,  were  alive,  and  knew  whose  money 
it  was,  and  ia  of  much  more  probative  force 
than  his  self-serving  statement,  made  upon 
the  trial  of  this  cause,  after  his  wife  and 
Ann  Fury  were  dead,  and  therefore  unable - 
to  contradict  him  or  to  tell  their  side  of  the- 
transaction.  Second.  The  next  physical  fact 
is  that  the  note  and  deed  of  trust  were  made  ■ 
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Jayable  to  Daniel  Johnston  and  Mary  Ann 
onnston,  his  wife.  The  defendant  tries  to 
parry  the  effect  of  this  fact  hj  Gontending 
that  he  intended  to  create  an  estate  or  in- 
terest hj  the  entirety,  with  the  correlative 
right  of  survivorship,  in  the  longest  liver, 
and  thus  to  make  provision  for  his  wife  if 
he  predeceased  her,  and,  on  the  other  hand, 
to  preserve  it  all  for  himself  if  he  survived 
her.  If  the  $1,800  was  his  money,  it  would 
have  been  most  praiseworthy  for  him  to 
make  such  a  provision  for  his  wife,  and  it 
would  have  been  a  legal  and  valid  arrange- 
ment. Case  V.  Eapenschied,  169  Mo.  215,  69 
S.  W.  loc.  ci(.  277.  But  the  trouble  is  that 
the  major  premise  of  his  syllogism  is  dis- 
puted, and  is  the  very  essential  and  vital 
point  in  this  case,  and  no  conclusion  or  de- 
duction can  properly  or  logically  be  drawn 
from  such  controverted  premises;  nor  can 
the  rule  of  law  involved  in  the  conclusion 
Afford  any  evidence  of  the  existence  of  the 
disputed  premises.  The  effect  of  making 
the  note  :md  deed  of  trust  payable  to  both, 
if  the  $1,800  was  the  wife's  money,  will  be 
discussed  hereinafter;  for  if  it  was  her  mon- 
ey, and  not  his,  the  construction  he  puts 
upon  this  physical  fact  necessarily  fails. 
Without  such  a  construction,  this  physical 
fact,  read  in  the  light  thrown  upon  it  by  the 
settlement  and  receipt  aforesaid,  tends 
strongly  to  support  the  plaintiffs'  contention 
that  the  £1,800  was  the  wife's  money,  and 
also  tends  to  indicate  that,  instead  of  each 
taking  security  for  the  amount  each  had  ad- 
vanced, they  took  the  one  note  and  deed  of 
trust  payable  to  the  two  for  the  aggregate 
amount  of  their  advances,  and  without  any 
idea  of  creating  any  right  by  the  entirety, 
with  its  accompanying  incident  of  survivor- 
ship. Third.  Tlie  next  phyucal  fact  is  that, 
as  long  as  his  wife  lived,  which  was  for  more 
than  four  years  after  the  note  and  deed  of 
trust  were  made,  and  was  for  about  two 
years  after  the  maturity  thereof,  he  never 
foreclosed  the  deed  of  trust  or  set  up  any 
claim  of  a  right  by  survivorship.  If  the 
deed  of  trust  had  been  foreclosed  during  the 
life  of  his  wife,  there  could  be  no  possible 
right  of  survivorship.  The  portion  of  the 
money  advanced  by  each  would  immediately 
have  been  payable  to  each,  and  the  trus- 
tee would  have  been  obliged  to  pay  the  share 
advanced  by  each  to  them  separately.  In 
other  words,  the  fact  that  the  note  was  made 
payable  in  two  years  is  in  itself  pereaaaive 
OTidence  that  the  husband  had  no*  Idea  of 
making  a  provision  for  his  wife  if  she  sur- 
vived him,  and  of  retaining  the  fund  by  sur- 
vivorship if  he  survived  her.  If  the  idea 
of  making  provision  for  his  wife  had  been 
present  in  his  mind  at  that  time,  he  would 
most  likely  have  had  the  note  made  payable 
to  her  alone,  as  was  the  fact  in  Caae  v.  Es- 
penschied,  supra.  And,  when  the  fact  that 
the  nole  was  made  payable  in  two  years  is 
considered  in  connection  with  the  last-men- 
tioned consideration,  it  seems  measurably 
certain  that  he  expected  that  he  and  his  wife 
would  each  get  back,  out  of  the  security,  the 
amount  each  had  advanced,  while  they  were 
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both  alive,  and  that  by  the  foreclosure  of  the 
deed  of  trust,  both  being  alive,  all  possibil- 
of  a  right  of  survivorahip  would  be  eut 
on  and  cease. 

It  is  not  at  all  significant  or  important 
whether  the  wife  saved  this  money  out  of 
"housekeeping  and  such  as  that,"  or  whetfa-  ' 
er  the  husband  gave  it  to  her  in  lump.  No 
rights  of  his  creditors  are  involved  here, 
and  therefore,  as  between  them  or  their  priv- 
ies in  blood  or  estate,  the  gift  by  him  to  her 
made  it  as  much  her  separate  estate  under 
the  married  woman's  act  of  1875  (Laws 
1875,  p.  61)  as  if  she  had  received  it  as  a 
gift  from  any  stranger  or  bad  inherited  it. 
Bettea  v.  Magoon,  86  Mo.  580;  Clark  v. 
Clark,  86  Mo.  loo.  oit.  123;  Thomas  v. 
Thomas,  107  Mo.  463,  18  S.  W.  27;  Sangui- 
nett  v.  Webster,  127  Mo.  too.  oit.  38,  29 
S.  W.  698.  The  physical  facts,  the  record 
and  statements  of  the  husband  and  wife  and 
of  Ann  Fury,  made  when  the  settlement  was 
had  and  the  deed  of  trust  and  note  were  ex- 
ecuted, uid  the  conduct  of  the  defendant 
since  then,  and  especially  in  not  foreclosing 
the  deed  of  trust  during  his  wife's  life,  even 
without  taking  into  account  at  all  the  ad- 
missions of  the  defendant,  point  surely  and 
convincingly  to  the  conclusion  that  the  $1,- 
800  was  the  wife's  mOB^,  and  not  the  de- 
fendant's, 

2.  The  next  question  in  this  case  is  wheth- 
er a  right  of  survivorship  exists  in  personal 
property.  The  defendant  Johnston  contends 
that  the  weight  of  authority  is  that  such  a 
right  may  be  created  and  will  be  enforced, 
and  in  support  of  the  contention  he  cites 
a  great  number  of  canes,  of  which  Allen  v. 
7'afe,  58  Miss.  585;  Draper  v.  Jackson^  16 
Mass.  480;  and  Abshire  v.  State,  53  Ind.  d4, 
— are  fair  types.  He  also  refers  to  Schou- 
ler,  Pers.  Prop.  3d  sd.  §  166,  and  Freeman, 
Cotenancy  &  Partition,  2d  ed.  fi  68.  On  the 
other  hand,  the  plaintiffs  claim  that  while, 
at  common  law,  estates  1^  the  entirety  ex- 
isted, with  the  incident  of  survivorship,  still, 
as  between  husband  and  wife,  there  could  be 
no  estate  by  the  entirety  in  personal  prop- 
erty, because  the  wife's  personal  property  be- 
came the  property  of  the  husband  imme- 
diately upon  his  reducing  it  to  possession. 
The  plaintiffs  also  claim  that  the  cases  cited 
and  relied  on  by  the  defendant  Johnston 
are  not  applicable  to  this  case,  because  they 
were  all  cases  where  one  party,  either  the 
husband  or  the  wife,  had  advanced  the  whole 
consideration  for  the  securitv  or  note  whielt 
was  made  payable  to  both  the  husband  and 
wife,  and  tnat  as  in  cases  of  the  purchase  of 
land  by  the  two,  each  furnishing  their  own 
funds  for  their  part,  and  the  title  being 
taken  in  the  names  of  both,  so  as  to  securi- 
ties or  notes,  where  each  advanced  a  part 
of  the  consideration  and  the  note  was  taken 
in  their  joint  names,  a  tenancy  in  conmion 
and  not  a  joint  tenancy  or  right  by  the  en- 
tirety, will  arise,  and  a  court  of  equity  will 
protect  and  decree  the  interest  of  each.  In 
support  of  these  contentions  the  plaintifFs 
cite  many  cases,  among  them  Wileoae  t. 
Mitrtha,  41  App.  Div.  408,  58  N.  T.  Supp. 
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Joa.  eit.  784;  Re  Albreckt,  136  Y.  ((1.  18 
Ij.  R.  A.  loo.  eit.  381,  38  N.  K  632;  Wait  T. 
Bovee,  35  Mich.  425.  The  defendant  John- 
ston, however,  calls  attention  to  the  note  to 
the  case  of  Re  Albrecht,  IS  L.  B.  A.  329, 
wlierein  it  ia  said:  "The  above  decision 
does  not  seem  to  have  any  direct  precedent, 
•other  than  tliat  cited  in  the  opinion."  And 
in  the  opinion  the  court  says  no  reported 
-case  has  been  found  in  that  state  where  the 
same  questitm  was  presented,  but  refers  to 
Wait  V.  Bovee,  35  Mich.  425,  as  authority. 
Therefore  the  d^endont  Johnston  qtMBtions 
the  correctness  of  those  caseB,  and  claims 
they  do  not  harmonize  with  the  wdgfat  of 
authority. 

The  queetiona  of  law  thus  presented  are 
nob  only  interesting  from  a  historical  or 
philosophical  point  of  view,  but  are  most 

-eerious  from  a  practical  point  of  view,  and 
a  review  of  the  law  upon  this  subject  is  not 

•only  proper,  but  necessary.  Speaking  of 
joint  tenants  and  the  doctrine  of  survivor- 
ship,  with  respect  to  personal  chattels  as 
well  as  real  estate,  Chancellor  Kent  (vol. 
4,  Uth  ed.,  pp.  360  et  acq.)  says:  "The 

■doctrine  of  survivorship,  or  jus  accresoendi, 
is  the  distinguiahing  incidei^  of  title  by 

Joint  tenancy;  and  therefore,  at  common 
law,  the  entire  tenancy  or  estate,  upon  the 
death  of  any  of  the  joint  tenuits,  went  to 
the  survivors,  and  bo  on  to  the  last  sur- 
vivor, who  took  an  estate  of  inheritance. 
The  whole  estate  or  interest  held  in  joint 
tenancy,  whether  it  was  an  estate  in  fee,  or 
for  life,  or  for  years,  or  was  a  personal  chat- 

-tel,  passed  to  the  last  survivor,  and  vested 
in  him  absolutely.  It  passed  to  him  free, 
and  exempt  from  all  charges  made  by  the 
deceased  cotenant.    The  consequence  of  this 

Mioetrine  is  that  a  joint  tenant  cannot  de- 
vise his  interest  in  the  land;  for  the  devise 
does  not  take  elTect  until  after  the  death  of 
the  devisor,  and  the  «laim  of  the  surviving 
tenant  arises  in  the  same  instant  with  that 
of  the  devisee,  and  ia  preferred.  If  a  joint 
tenant  makes  a  will,  and  he  then  becomes 

-solely  seised  by  survivorship,  the  will  does 
not  operate  upon  the  title  so  acquired  with- 

•out  the  solemnity  of  republication.  The 
same  instMitaneoiu  transit  of  the  estate  to 
the  survivor  bars  all  claim  of  dower  on  be- 
half of  the  widow  of  the  deceased  joint  ten- 
Ant.  But  the  charges  made  by  a  joint  ten- 
ant, and  judgments  against  him,  will  bind 

ihis  assignee,  and  him  as  survivor.  The  com- 
mon law  favored  title  by  joint  tenancy,  by 
reason  of  this  very  right  of  survivorship. 
Its  policy  was  averse  to  the  division  of  ten- 
ures, because  it  tended  to  multiply  the  feu- 

■dsl  services  and  weaken  the  efficacy  of  that 

•connection.  But  in  Haux  t.  Havx,  1  Ves. 
Sr.  13,  Lord  Hardwicke  observed  that  the 
reason  of  that  policy  had  ceased  with  the 
abolition  of  tenures;  and  he  thou^t  that 
even  the  courts  of  law  were  no  longer  in- 

-  dined  to  favor  them,  and  at  any  rate  they 
were  not  favored  in  equity,  for  they  were  a 
kind  of  estates  that  made  no  provision  for 
posterity.  As  an  instance  of  the  equity 
view  of  the  subject,  we  find  that  the  rule 
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of  survivorship  is  not  applied  to  the  case  of 
money  loaned  by  two  or  more  creditors  on  a 
joint  mortgage.  The  ri^t  of  survivorship 
IS  also  rejected  in  all  cases  of  partnerships, 
for  it  would  operate  very  unjustly  in  such 
cases.  In  this  country,  the  title  by  joint 
tenancy  is  very  much  reduced  in  extent,  and 
the  incident  of  survivorship  is  still  more  ex- 
tensively destroyed,  except  where  it  is  prop- 
er and  necessary,  as  in  the  case  of  ti- 
tles held  by  trustees.  In  New  York,  as  early 
as  1786,  estates  in  joint  tenancy  were  abol- 
ished, except  in  executors  and  other  trus- 
teea,  unless  the  estate  was  expressly  de- 
clared, in  the  deed  or  will  creating  it,  to 
pass  in  joint  tenancy.  The  New  York  Re- 
vised Statutes  have  re-enacted  the  provision, 
and  with  the  further  declaration  that  eveTj 
estate  vested  in  executors  or  trustees  as  such 
shall  be  held  in  joint  tenancy.  The  doctrine 
of  survivorship  incident  to  joint  tenan*^ 
(excepting,  I  presume,  estates  held  in  trust) 
is  abolished  in  the  states  of  Connecticut, 
Pennsylvania.  Virginia,  Kentucky,  Indiana, 
Missouri,  Mississippi,  Tennessee,  North  Car- 
olina, and  Alabama.  In  the  states  of  Maine, 
Xew  Hampshire,  Massachusetts,  Rhode  Is- 
land, Vermont,  New  Jersey,  Michi^n,  IIU- 
nois,  and  Delaware  joint  tenancy  is  placed 
under  the  same  restrictions  as  in  New  York, 
and  it  cannot  be  created  but  by  express 
words,  aiid,  when  lawfully  created,  it  is  pre- 
sumed that  the  common-law  ini^dents  be- 
longing to  that  tenancy  follow.  The  English 
law  of  joint  tenant^  does  not  exist  at  all 
in  Ohio  and  Louisiana,  and  it  exists  in  full 
force  in  Georgia,  Mississippi,  and  Maryland. 
The  destruction  of  joint  tenancies,  to  the 
extent  which  has  been  stated,  does  not  ap- 
ply to  conveyances  to  husband  and  wife, 
which,  in  le^l  construction,  W  reason  of 
the  unity  of  husband  ftnd  wife,  are  not 
strictly  joint  tenancies,  but  conveyances  to 
one  person.  They  cannot  take  by  moieties, 
but  they  are  both  seised  of  the  entirety,  and 
the  survivor  takes  the  whole;  and,  during 
their  joint  lives,  neither  of  them  can  alien 
so  as  to  bind  the  other.  If  the  husband  be 
attainted,  his  attainder  does  not  affect  the 
right  of  the  wife,  if  she  survive  him;  nor 
is  such  an  estate,  bo  held  by  the  husband  and 
wife,  affected  by  the  statutes  of  partition. 
If  an  estate  be  conveyed  expressly  in  joint 
tenancy  to  a  husband  and  wile  and  to  a 
stranger,  the  latter  takes  a  moiety,  and  the 
husband  and  wife,  as  one  person,  the  other 
moiety.  But,  if  the  husband  and  wife  had 
been  seised  of  the  lands  as  joint  tenants  be- 
fore their  marriage,  they  would  continue 
joint  tenants  afterwards  as  to  that  land, 
and  the  consequences  of  joint  tenancy,  such 
as  severance,  partition,  and  the  jus  accre- 
scendi,  would  apply.  It  is  said,  however,  to 
be  now  understood  that  husband  and  Wife 
may  by  express  words  be  made  tenants  in 
common  1^  a  gift  to  them  during  cover- 
ture. Joint  tenancy  may  be  destroy^  1^  de- 
stroying any  of  its  constituent  unities,  ex- 
cept that  of  time." 

Schouler,  Pers.  Prop.  3d  ed.  p.  191,  SS 
166  et  seq.,  thus  toeats  tiie  subject:  "As 

Digitized  by  Google 


172 


HiBsouBX  STjraacB  Coubt. 


there  can  be  no  'estate*  in  personal  prop- 
erty, many  of  those  teehnieal  distinctions 
which  are  made  in  the  books  between  joint, 
estateEi  for  life,  in  tail,  or  in  fee  have  no  ap- 

Elication  to  our  present  subject.  But  any  in- 
irest  which  may  be  lawfully  created  in  chat- 
tels, whether  immediate  or  expectant,  is  it- 
self susceptible  of  joint  as  well  as  sole  own- 
ership; and,  as  we  take  occasion  to  show 
the  reader  elsewhere,  personal  property  may 
be  limited  in  modern  times  to  rery  much  the 
same  effect  aa  lands,  notwithstanding  the 
natural  and  technical  differenoes  between 
them.  Household  furniture,  merchandise, 
animals,  and  other  movables  of  a  corporeal 
character,  may  therefore  be  so  vested  in  two 
or  more  persons  as  to  constitute  them  joint 
owners  thereof.  There  may  likewise  be  joint 
owners  of  a  promissory  note,  of  a  patent 
ri^t,  of  a  l^acy,  of  stock,  of  an  insur- 
ance poli^,  of  a  bank  deposit,  and,  in  short, 
of  any  chattel,  whether  of  a  corporeal  or  in- 
corporeal nature,  whether  in  the  nature  of 
a  chose  in  possession  or  of  a  chose  in  action, 
BO  long,  indeed,  as  that  chattel  can  be  the 
subject  of  ownership  at  all,  unless  special 
reason  to  the  contrary  exists.  Nor  does  the 
principle  apply  only  to  chattels  personal ;  for 
chattels  real,  such  as  a  lease  for  years,  may 
be  owned  by  two  or  more  jointly.  It  is  the 
fundamental  principle  of  a  Joint  tenancy 
that,  while  the  parties  constitute  but  one 
person,  so  to  speuc,  as  far  as  the  rest  of  the 
world  is  concerned,  with  regard  to  them- 
selves each  is  entitled  to  an  equal  share  of 
the  rents,  income,  and  profits,  so  long  as  he 
lives ;  and,  when  one  dies,  the  survivor  takes 
the  entire  interest,  to  the  complete  exclu- 
sion of  the  heirs  or  personal  representatives 
of  the  party  deceased.  This  right  of  sur- 
vivorship is  the  great  clog  upon  property 
vested  in  joint  owners,  as  distiiufuished  from 
those  who  own  in  common ;  for  it  seems  very 
unreasonable  on  the  face  of  it  that,  while 
both  are  equally  owners,  the  longest  liver 
should  have  the  whole.  And  the  modern 
policy  of  the  law,  strengthened  and  enforced 
by  numerous  local  statutes,  is  to  regard 
property  which  has  been  given  or  sold, 
granted  or  devised,  to  two  or  more  persons, 
without  words  indicating  how  it  shall  be 
held,  as  a  tenancy  or  ownership  in  common, 
rather  than  a  joint  tenancy  or  ownership. 
And  an  exception  which  has  long  been  made 
in  favor  of  trade  or  agriculture,  is  to  re- 
gard the  implements  and  stock  used  in  any 
joint  undertaking  of  this  sort  as  exempted 
from  the  rule  of  survivorship,  though  We 
the  modern  principles  to  be  applied  are  those 
peculiar  to  the  law  of  partnership,  which 
we  shall  examine  hereafter.  But  it  must  be 
conceded  that  the  policy  of  disa>uraging 
survivorship  has  been  applied  in  practice 
more  directly  to  lands  than  chattels;  and  this 
we  have  no  doubt  is  mainly  for  the  reason 
that  a  strict  joint  ownership  (not  a  part- 
nership) in  chattels  is  seldom  created,  so 
as  to  occasion  hardship  or  last  any  consid- 
erable length  of  time,  except  it  be  by  will. 
The  construction  of  wills  involves  chiefly  the 
question  of  testamentary  intent;  and  be- 
61  L.  R.  A. 


quests  and  legacies,  dq)endeut  upon  tiie- 
contingency  of  one  or  another's  death,  are- 

by  no  means  unusual  in  various  other  con- 
nections. The  doctrine  of  survivorship  miefat 
apply  well  enough,  then,  to  gifts  of  this 
sort,  if  so  the  t^tator  intendMl  it,  though 
intolerable  when  enforced  where  two  persona 
had  bought  and  paid  for  goods  and  chattels- 
together,  and  thus  jointly  acquired  a  title 
by  purchase.  Subject  to  the  exceptions  made 
in  favor  of  trade  and  agriculture,  the  rule 
has,  it  is  true,  been  laid  down  that  if  per- 
sonal property,  whether  of  a  corporeal  or 
incorporeal  character,  be  givoa  to  A  and  B 
simply,  without  the  use  of  other  words,  thcsy 
will  be  joint  owners,  having  equal  rights  as 
between  themselves  during  the  joint  owner- 
ship, and  being  with  respect  to  third  per- 
sons but  a  single  individual  in  the  l^al 
sense.  Whether,  however,  this  would  amount 
to  a  presumption  in  favor  of  survivorship,, 
as  against  a  quasi  partnership  in  the  prop- 
erty, the  decided  cases  leave  it  rather  dif- 
ficult to  determine;  and  the  more  so  from 
the  circumstance  that  the  term  'joint  own- 
ership' is  frequently  used  in  an  indefinite- 
sense,  BO  far  as  personal  property  is  con- 
cerned, aa  it  certainly  ought  not  to  be, — con- 
sequently embracing  both  the  technical  joint 
ownership  and  the  ownership  in  common. 
The  modem  rule  of  equity  is  certainly  U> 
defeat  a  joint  tenancy  wherever  it  is  poasi- 
ble;  and  m  this  country  the  incident  of  sur- 
vivorship is  destnmd  by  statute  almost  en- 
tirely, except  in  the  case  of  legacies  or  de- 
vises, and  where  persons  are  appointed  co- 
executors  or  cotrustees  or  coguardians,  or 
when  one  expressly  creates  the  incident. 

Dwight's  Law  of  Persons  &  Personal  Prop- 
erty, p.  458,  after  speaking  of  the  general 
rule  as  to  joint  tenancy,  says:  "In  creating 
a  joint  intierest,  it  is  a  rule  of  conatrucfcion 
that  a  grant  of  a  chattel  to  two  or  more- 
makes  them  joint  tenants,  rather  than  t^-n- 
ants  in  common.  This  nile  is  modified  by 
the  principles  of  equity  jurisprudence,  where 
each  of  the  parties  advances  a  part  of  the 
consideration  to  purchase  the  chattel.  In 
this  case,  there  is  a  tenancy  in  conunon." 

Smith  on  Personal  Properly,  p.  33,  i  26, 
says :  "The  operation  of  survivonhip  in  di- 
verting the  interest  of  a  deceased  owner 
from  his  next  of  kin,  to  whom  it  naturally 
belongs,  is  generally  regarded  as  unreason- 
able and  unjust,  and  hence  is  not  favored  by 
courts  or  legislatures.  Numerous  statutes- 
have  been  passed,  providing,  in  effect,  that 
where  property  is  given  or  sold,  granted  or 
devised,  to  two  or  more  persons,  without 
words  expressly,  or  by  necessary  implication, 
creating  a  joint  tenancy  or  ownership,  it 
shall  be  held  to  constitute  a  tenancy 
or  ownership  in  common,  rather  than 
a  joint  teimn<^  or  ownership.  And, 
in  the  absence  of  le^alation  on  the 
subject,  courts  generally  incline  to  a 
construction  of  instruments  that  will  es- 
tabli:jh  a  tenancy  or  ownership  in  comnmit 
in  preference  to  a  joint  tenancy  or  owner- 
ship." liut  the  doctrine  of  survivorship  is 
well  adapted  to  executors,  admiuiatratorar 
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trustees,  and  others,  acting  in  a  fiduciary 
capacity,  who  have  the  legal  title,  but  no 
«quitable  interent  in  the  property;  and  hence 
they  are  generally  held  and  treated  as  joint 
owners. 

Williams  on  Personal  Property,  4th  ed. 
*30S,  says:  "Indeed,  as  a  general  nile> 
joint  omiership  is  not  ftivored  In  equity,  oa 
account  of  the  ri^t  of  survivorship  which 
attaches  to  it.  If,  therefore,  two  persons  ad- 
vance money  by  way  of  mortgage  or  other- 
wise, and  take  the  security  to  themselves 
jointly,  and  one  of  them  die,  the  survivor 
wUl  be  a  trustee  in  equity  for  the  represent- 
atives of  the  deceased  of  the  share  advanced 
by  him.  And  where  the  intention  is  that  the 
survivor  should  receive  the  whole,  a  declara- 
tion should  be  inserted  that  his  receipt  alone 
shall  be  a  suflftoient  discharge  for  the  money 
secured." 

The  author  cites  in  support  of  the  text  the 
<ja8e  of  Petty  v.  Styioard,  I  Rep.  in  Ch.  57. 
This  is  peculiarly  applicable  to  the  case  at 
bar,  for  the  facts  are  similar.  The  report 
of  this  case  is  as  follows:  "That  tiie  de- 
fendant, Nicholas  Styward  and  one  Simeon 
Styward  (whose  executor  the  plaintiff  is) 
loit  £2,600  to  Sir  Thomas  Glenluun,  £1.460 
of  the  said  money  being  the  proper  money 
of  the  said  Simeon,  and  £550  residue  was 
the  defendant's  money,  and  for  security  the 
said  Sir  Thomas  Olenham  mortgaged  lands 
to  the  said  Simeon  afterwards,  and  the  de- 
fendant Styward  and  their  heirs,  redeemable 
at  a  day  prefixed  upon  payment  of  £2,030; 
that  the  aaid  Simeon,  before  the  day  of  re- 
demption, made  his  will  and  disposed  of  the 
said  £o50,  and  therein  recited  that  the  £1,450 
was  delivered  by  him  to  the  said  defendant, 
his  father,  which  appeared  by  a  note  under 
both  their  hands ;  and  that,  if  the  said  lands 
should  be  redeemed  by  payment  of  the  said 
£2,500,  with  interest,  then  the  said  £1,450, 
with  its  interest,  should  he  delivered  into  the 
plaintiff's  hands  for  the  uses  in  the  said 
will.  The  very  day  of  redempti<Hi  the  said 
lands  were  redeemed,  and  the  whole  money 
and  inter^  paid  unto  the  defendant,  which 
the  said  defendant  daimeth  by  survivorship. 
This  court  is  clearly  of  opinion  that  by  eq- 
uity in  a  case  of  this  nature  there  ought 
to  be  no  survivorship,  in  respect  the  same 
was  but  a  mortgage,  and  the  money  was  re- 
paid at  the  day,  and  the  note  under  both  the 
said  parties'  hands,  and  the  will  of  the  said 
Simeon  showeth  plainly  a  trust  each  in  the 
other,  and  an  intention  that,  if  the  money 
was  repaid,  either  of  them  should  have  his 
money  again,  with  interest,  and  decreed  the 
defendant  to  pay  to  the  plaintiff  the  £1,460 
and  interest  so  by  him  received." 

The  rule  thus  laid  down  in  Williams  on 
Personal  Property  is  quoted  and  adopted  in 
Darlington  on  Personal  Property,  pp.  305, 
306.  See  also  Minor,  Inst.  vol.  3,  pi  1,  p. 
31. 

Thus  it  appears  that  at  common  law  joint 
tenancies,  with  the  incident  of  survivorship, 
obtained  as  to  both  real  and  personal  prop- 
erty, but  that  in  a  majority  of  the  states  of 
the  Union  joint  tenancies  have  been  abol- 
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ished  by  statute 'absolutely,  or  the  estate  de- 
clared to  be  a  tenancy  in  commoo,  unless  ex- 
pressly declared  in  the  grant  or  devise  to  be 
a  joint  tehancy.  The  latter  is  the  statute 
law  in  Missouri  as  to  real  estate  (Rev.  Stat. 
1894,  §  4600),  except  as  to  conv^ances  to 
executors,  trustees,  or  husband  and  wife. 
Construing  this  statute,  this  court,  per 
Black,  J.,  in  Rodney  v.  Landau,  104  Mo.  loo. 
oit.  259,  15  S.  W.  964,  said:  "The  policy  of 
the  American  law  is  opposed  to  survivor- 
ship, and  that  policj  is  clearly  indicated  in 
our  atatutea.  While  joint  tenancies  are  not 
abolished  in  this  state,  still  to  create  such 
a  tenancy  there  must  be  an  express  declara- 
tion to  uiat  effect  in  the  deed  or  will  creat- 
ing the  estate." 

It  will  be  observed  that  under  our  statute 
executors  and  trustees  and  husband  and  wife 
are  excepted  from  the  requirement  of  the 
statute  that  the  joint  tenancy  shall  be  ex- 

Sresaly  declared  in  the  grant.  The  statute 
as  been  in  this  form  since  1835,  except  as 
to  husband  and  wife,  and  it  was  amended  in 
1865  so  as  to  except  husband  and  wife.  Rus- 
sell V.  RusmU,  122  Mo.  loo.  oit.  237,  26  8. 
W.  677;  LeiMnota  v.  Seynolda  (Mo.)  71 
S.  W.  136.  Tn  HaU  t.  Stephena,  66  Mo.  670> 
27  Am.  Rep.  302,  it  was  held  that  the  inter- 
est of  a  husband  in  land  by  the  entirety 
oould  be  sold  under  execution,  but  that  his 
wife,  surviving  him,  would  take  the  entire 
eatate.  And  in  Ruasell  v.  Russell,  122  Mo. 
loc.  cit.  237,  26  S.  W.  677,  it  was  held  that, 
"owing  to  this  legal  unity  of  husband  and 
wife,  it  is  said  to  be  impossible,  even  by  ex- 
press words,  to  conv^  land  to  them,  so  as  to 
make  them  tenants  in  cummon  with  each 
other."  But  it  will  be  observed  that  the  ef- 
fect of  the  married  woman's  acta  of  1876 
(Laws  1875,  p.  61),  1883  (Laws  1883,  p. 
113),  and  1889  (Rev.  Stat.  1889,  S  6869), 
was  not  considered  in  that  case,  probably 
because  the  conveyance  then  undergoing  ad- 
judication was  made  before  the  passage  of 
those  acts.  In  Sains  t.  Buttock,  129  Mo. 
117,  31  S.  W.  342,  the  grant  was  made  aft- 
er the  passage  of  the  married  woman's  acts, 
and  the  court  held  that  "the  statute  abol- 
ishes the  legal  unity  between  the  husband 
and  wife,  which  gave  rise  to  estates  by  the 
entirety,  hut  the  estate  itself  has  not  been 
abolished,"  Perhaps  a  more  accurate  state- 
ment would  be  that  since  the  passage  of  the 
married  woman's  act  in  huBt»nd  and  wife 
must  be  held  to  have  the  same  right  to  hold 
a  joint  estate  an  estate  by  the  enurefy,  with 
the  incident  of  survivorship,  that  any  other 
persons  have,  but  that,  under  Rev.  Stat. 
1899,  S  4600,  a  grant  to  the  husband  and 
wife  need  not  be  expressly  declared  to  be  a 
joint  tenancy. 

The  sum  of  the  matter,  therefore,  is  that 
estates  by  the  entirety  may  he  created  in 
Missouri,  in  personal  as  well  as  in  real 
property,  and  between  husband  and  wife  as 
well  as  between  strangers,  but  that  as  to 
real  property  a  grant  or  devise  to  two  or 
more  persons  will  be  held  to  be  a  tenancy  in 
common,  tmless  by  the  terms  of  the  grant  or 
devise  it  is  expressly  declared  to  be  a  joint 

Digitized  by  Google 


174 


Miasonsi  Sufbbki:  Coubt, 


FSB., 


tenancy,  except  as  to  grants  or  devises  to 
executors,  trustees,  or  husband  and  wife, 
which  are  excepted  from  the  operation  of  the 
statute,  and  that  as  to  personal  property 
the  common  law  has  not  been  changed  by 
statute  except  by  the  married  woman's  acts, 
which  have  placed  a  husband  and  wife  on  the 
same  footing  in  this  r^^rd  as  any  other 
persons;  that  ia,  the  husband's  common-law 
right  to  the  wife's  personal  property  and 
chosea  in  action  is  taken  away,  except  as  to 
such  aa  she  had,  and  he  had  a  vested  right 
to  reduce  to  posseeeion,  before  the  passage 
of  the  married  wtunan's  acts.  Leete  v.  State 
Bank,  115  Ma  184,  21  S.  W.  788.  141  Mo. 
574.  42  S.  W.  1074. 

3.  The  next  question  arisine  upon  this  rec- 
ord is  whether  an  estate  the  entirety  ex- 
isted In  this  case  as  to  the  note  and  deed  of 
trutit.  The  premises  are  that  Mary  Ann 
Johnston  furnished  $1,800,  and  Daniel  John- 
ston furnished  $2,206.06,  and  that  they  took 
the  note  of  Ann  Fury  for  $4,006.08,  secured 
by  deed  of  trust,  payable  to  Daniel  John- 
ston axtd  MaiT  Ann  Johnston,  and  that  both 
Daniel  and  Mary  Ann  Signed  the  receipt  for 
the  note  and  deed  of  trust  as  a  settlement  of 
their  respective  claims.  In  Bcruthofield  v. 
Sautcr,  119  Mo.  615,  24  S.  W.  137;  Beay  v. 
Hesae,  123  Mo.  450,  24  S.  W.  1017,  27  S.  W. 
633,  and  McQregor-'Noe  Hardware  Co.  t. 
Horn,  146  Mo.  129,  47  S.  W.  957,  it  was  held 
that  if  the  husband  invested  the  money  of 
his  wife,  acquired  by  her  after  the  passage 
of  the  married  woAian's  acts,  and  in  the 
manner  speeifled  in  those  acts,  without  the 
knowledge  or  written  consent  of  the  wife, 
in  real  estate,  and  took  the  title  in  their 
joint  namea,  it  did  not  create  a  joint  ten- 
ancy or  estate  by  the  entirety,  but  that  a 
court  of  eqmty  would  decree  the  wife  a  re- 
sulting trust  in  the  land  in  the  proportion 
that  her  money  so  invested  bore  to  the  total 
purchase  price.  This  rule  was  followed  in 
the  ca<ie  of  McLeod  t.  Vendble,  163  Mo.  530. 
63  S.  W.  847,  and  the  fact  that  after  the  un- 
authorized investment  the  wife  learned  of 
the  fact  and  refused  to  join  in  a  deed  of  sev- 
erance of  their  respective  interests  was  held 
immaterial.  So  tiiat,  notwithstanding  the 
provisions  of  the  statute  (Rev.  Stat.  1899,  S 
4600),  this  has  now  become  a  rule  of  law 
aa  well  as  of  property  in  this  state,  so  far  as 
real  estate  is  concerned. 

Tba  state  of  the  law  as  to  personal  prop- 
erty is  SB  follows:  In  Shielda  v.  StiUman, 
48  Ho.  82,  it  appeared  that  the  wife  owned 
separate  real  f»tate.  She  leased  the  land 
and  took  the  rent  notes  payable  to'  herself 
and  her  husband.  She  died,  and  the  hus- 
band instituted  a  suit  in  hia  own  name  un- 
der the  landlord  and  tenant  act  before  a 
justice  of  the  peace  to  recover  the  posses- 
sion of  the  land,  and  to  recover  the  rent  in 
arrear  evidenced  by  two  of  the  rent  notes 
aforesaid.  The  defendant  insisted  that  the 
huaband  was  not  entitled  to  possession  of 
the  land  at  all,  because  upon  the  death  of 
Mrs.  Shields  intestate  the  land  immediately 
descended  to  her  daughter,  including  the 
rente  reserved.  The  husband,  however, 
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claimed  that,  as  the  rent  notes  were  made- 
payable  to  him  and  his  wife,  the  legal  ef- 
fect thereof  was  that  they  were  payable  to- 
him  alone,  and  that  the  rente  were  thus  ap- 
propriated to  his  use  by  his  wife's  appoint- 
ment. The  court,  however,  held  tiiat  the  ap- 
pointment was  not  to  the  husband  alone, 
but  to  the  huslmnd  and  wife  jointly,  and 
hence  the  plaintiff's  theory  was  untenable; 
but  the  court  adopted  a  theory  not  suggested 
by  either  party,  and  held  that  the  taMng  of 
the  notes  payable  to  the  husband  and  wife 
made  an  estate  by  the  entirety,  and  that  upon 
the  death  of  the  wife  the  husband  was  en- 
titled to  the  whole  hy  right  of  surviTorship, 
and  accordingly  held  that  the  husband  was 
entitled  to  a  Judgment  forthenotes,  although 
lie  was  not  entitled  to  a  judgment  for  the 
possession  of  the  land.  It  must  be  observed* 
however,  that  this  case  arose  before  the  pas- 
sage of  the  married  woman's  acts,  and  that 
the  wife  furnished  the  whole  consideration 
for  the  notes,  and  that  the  court  did  not  put 
the  decision  upon  the  common-law  right  of 
the  husband  to  reduce  the  wife's  choses  in 
action  to  possession,  but  treated  it  as  if 
they  were  mere  strangers  to  each  other. 

Counsel  for  defendant  also  cite  many  cases 
from  other  jurisdictions  which  bold  that 
where  either  of  the  married  couple,  or  where 
any  one  of  two  persona,  furnishes  the  con- 
sideration for  a  note  or  mortgage  or  personal 
property,  and  makes  the  note  or  mortgwe- 
payable  to  both,  or  takes  the  title  to  tne 
property  in  the  names  of  both,  an  estate  by 
the  entirety  will  thereby  be  created  in  law. 
On  the  other  hand,  counsel  for  plaintiffs, 
while  admitting  that  this  is  the  rule  of  law 
if  the  whole  consideration  is  furnished  by 
only  one  of  the  two  persons,  denies  that 
such  ia  the  law  where  each  of  the  two  per- 
sons furnishes  a  part  of  the  consideration; 
and,  in  support  ;of  this  contention,  counsel 
cite  Wilcox  V.  Murtha,  41  App.  Div.  408,  63 
N.  Y.  Supp.,  loc.  oit.  784;  Re  Albreoht,  13» 
N.  Y.  91,  18  L.  R.  A.  loo.  dt,  331,  32  N.  E. 
632 ;  and  Wait  v.  Bovee,  35  Mich.  425,  where 
this  distinction  Is  made.  It  will  benoted  that 
Petty  V.  Styicard,  I  Rep.  in  Ch.  57,laysdown 
the  same  rule.  Schouler,  Pers.  Prop.  p. 
192,  S  156,  speaking  of  the  right  of  surviv- 
orship, saya:  "The  doctrine  of  aurvivorahip 
might  apply  well  enough,  then,  to  gifte  of 
tliis  sort,  if  so  the  testator  intended  it, 
though  intolerable  when  enforced  where  twa 
persons  bad  bought  and  paid  for  goods  aiid 
chattels  together,  and  thus  jointly  aequired 
a  title  by  purchase."  And  the  same  author 
(p.  193)  aays:  "The  modem  rule  of  equity 
is  certainly  to  defeat  a  joint  tenancy  wher- 
ever it  ia  poaaible."  Dwight  on  the  Law 
of  Persons  &  Peraonal  Pioperty,  p.  468, 
says:  "This  rule  is  modified  by  the  princi- 
ples of  equity  jurisprudence,  where  each  of 
the  parties  advances  a  part  of  the  considera- 
tion to  pnrchaae  the  chattel."  Williams  on 
Personal  property,  14th  ed.  '306,  says;  **In- 
deed,  as  a  general  rule,  joint  ownersliip  is 
not  favored  in  equity,  on  account  of  the  tlgbt 
of  survivorship  which  atteeheS  to  it.  If, 
therefore,  two  persons  advance  money 
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way  of  mortage  or  otherwise,  and  take  the 
security  to  themselves  jointly,  and  one 
of  them  die,  the  survivor  will  be  a  true- 
tee  in  equity  for  the  representatives  of  the 
deceased  of  the  share  advanced  by  hinu." 
Darlington,  Personal  Prop.  p.  306,  adopts 
the  rule  thus  stated  by  Williams. 

Therefore,  outside  of  this  state,  an  excep- 
tion to  the  general  rule  of  the  ri^ht  of  sur- 
vivorship has  grown  up,  in  equity,  where 
each  of  the  two  persons  furnishes  a  part  of 
the  moneiy  witii  which  tiie  personal  chattel 
ie  purchased,  or  which  makes  vp  the  note  or 
mortgage.  In  Missouri,  since  the  passage  oi 
the  married  woman's  acts,  it  has  been  uni- 
formly held  that,  if  a  husband  invests  aay  of 
bis  wife's  separate  money  acquired  by  her 
after  said  acta  took  eifeet  and  in  the  man- 
ner therein  specified,  together  with  money  of 
his  own,  in  real  estate  in  their  joint  names, 
without  her  express  written  consent  so  to 
do,  it  will  not  create  an  estate  hy  the  en- 
,  tirety,  but  the  wife  will,  by  a  court  of  eq- 
uity, be  decreed  a  resulting  trust  in  the  land 
to  the  extent  represented  by  her  money.  In 
Winn  v.  Riley,  151  Mo.  61,  52  S.  W.  27,  it 
wan  held  that,  if  the  husband  takes  his 
wife's  money  arising  as  aforesaid,  and  uses 
it  in  his  business,  his  wife  could  treat  him 
as  her  debtor  or  as  her  trustee,  as  she  chose. 
In  all  of  these  later  cases,  except  Winn  v. 
Silej/,  the  investment  of  the  wife's  separate 
money,  with  other  money  of  the  husband,  was 
in  real  estate,  while  here  it  was  in  personal 
property.  But  this  is  an  immateriu  differ- 
ence. For  at  common  law  there  was  no 
difference  between  the  right  of  survivorship 
as  to  real  property  or  as  to  personal  chat- 
tels. And  as  hereinbefore  shown,  §  4600, 
Rev.  Stat.  1899,  excepts  grants  to  husband 
and  wife,  and  leavra  the  nUe  as  to  them  as  it 
was  at  common  law,  so  far  as  real  estate  is 
concerned,  and  the  married  woman's  acts 
have  abolished  the  common-law  unity  of  the 
husband  and  wife,  and  placed  married  women, 
as  to  their  separate  personal,  as  well  as 
their  real,  property,  on  the  same  footing 
toward  their  husbands  as  any  other  persons 
occupy  towards  each  other. 
-  The  result  is  that,  not  only  in  the  other 
jurisdictions  referred  to,  ana  according  to 
the  text  writers  quoted  from,  but  also  by  the 
more  reoeni  decisions  of  this  court,  an  estate 
by  the  entirety  does  not  arise,  nor  does  the 
right  of  survivorship  exist,  as  to  real  estate, 
where  the  land  is  purchased  1^  Qie  husband 
without  the  wife's  express  written  consent, 
partly  with  her  separate  money  and  partly 
with  the  money  of  the  husbaTid,  but  the  wife 
will  be  decreed  a  resulting  trust  in  the  land 
by  a  court  of  equity  in  the  proportion  that 
her  money  bears  to  the  total  purchase  price 
of  the  land.  There  is  no  good  reason  why 
the  same  rule  should  not  obtain  where  the 
wife's  separate  money  is  so  invested  in  per- 
sonal property.  Under  such  circumstances  it 
cannot  be  assumed  or  inferred  that  she  in- 
tended to  create  a  right  of  survivorship,  for 
she  did  not  act  at  all,  but  it  was  the  unau- 
thorized act  of  the  husband;  and,  as  he  could 
Tiot  directly  reduce  her  separate  proper^  to 
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his  possession  or  obtain  title  thereto  without 
her  express,  written  consent,  so  he  couldi 
not  indirectly  do  so  by  investing  it  in  their 
joint  names,  and  thus  create  a  right  by  sur* 
Advorship  in  himself.  It  will  be  noted  that 
in  all  tse  cases  cited  the  wife  was  igno- 
rant of  and  took  no  part  in  the  investment  of 
her  separate  money  with  her  husband's  mon- 
ey, while  in  the  case  at  bar  the  wife  knew 
that  the  note  and  deed  of  trust  representing 
thoir  joint  inveetmrait  were  made  payable- 
to  her  husband  and  herself,  and  consented 
to  that  arrangement,  and  signed  the  writ- 
ten settlonent  up<m  which  the  note  and  deed 
of  trust  were  based  and  for  the  payment  of 
which  the^  were  given.  This  case,  there- 
fore, is  in  this  regard  unlike  any  of 
the  cases  heretofore  decided  in  this  state, 
but  falls  within  the  exception  to  the  general 
rules  in  reference  to  estates  by  the  entirety 
heretofore  <^uoted  from  the  cases  decided  in. 
other  jurisdictions  and  from  the  text  writers, 
to  the  effect  that  the  right  of  aurvivorsbip* 
does  not  obtain  where  each  of  the  two  per- 
sons contributes  a  part  of  the  money  in- 
vested, and  that  a  court  of  equity  will  al- 
ways decree  to  each  his  proportionate  part 
of  the  investment.  This  exception,  as  here- 
in pointed  out  and  as  stated  by  Schouler'a 
Personal  Property,  rests  upon  th£  principle- 
that  it  would  be  intolerable  that  the  doc- 
trine of  survivorship  should  be  applied 
where  two  persons  bought  and  paid  for 
goods  and  chattels  together,  and  thus  joint- 
ly  acquired  a  title  by  purchase.  The  conclu- 
sion follows  that  unaer  the  circumstances 
of  this  case  an  estate  by  the  entirety  or 
a  right  by  survivorship  was  not  created,  but 
that  each  was  entitled  to  their  proportion- 
ate share  of  the  note  and  deed  of  trust.  It 
also  follows  that,  as  the  husband  paid  only 
$S5  in  <»sh,  and  had  the  balance  of  the  bid 
of  95,000  credited  npon  the  note,  the  money 
has  been  thus  traced  into  the  land,  and  that 
the  heirs  of  the  wife  are  entitled  to  the  sune 
interest  in  the  land  that  they  had  in  the  note 
and  mortgage;  that  is,  the  wife  is  entitled 
to  a  share  equal  to  nine  twentieths  thereof 
and  the  husband  to  the  remainder. 

4.  Over  the  objection  of  the  plaintiffs  the 
husband  was  perinitted  to  testify  in  his  own 
behalf,  and  this  is  assigned  as  error.  Sec- 
tion 4652,  Rev.  ^Stat.  1890,  provides  "that 
in  actions  where' one  of  the  original  parties- 
to  the  contract  or  cause  of  action  in  issue 
and  on  trial  is  dead  or  is  shown  to  the  court, 
to  be  insane,  the  other  party  to  such  con- 
tract or  cause  of  action  shall  not  be  ad- 
mitted to  testify  either  in  his  own  favor  or 
in  favor  of  any  party  to  the  action  claiming^ 
under  him."  The  contract  or  cause  of  ac- 
tion in  issue  and  on  trial  in  this  case  was 
the  note  and  deed  of  trust  given  by  Ann 
Fury  to  Daniel  Johnston  and  Mary  Ann 
Johnston,  and  the  rights  of  those  two  payees 
in  the  note  and  deed  of  trust,  and  in  the- 
land  into  which  the  money  represented  by 
the  note  and  deed  of  trust  had  become 
merged  by  the  act  of  Daniel  Johnston.  Mrs. 
Johnston  was  dead.  Consequently,  under 
the  statute,  Daniel  Johnston  was  an  incom- 
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petent  witness.  Curd  v.  Broum,  148  Mo. 
loo.  dt.  95,  49  S.  W.  990.  The  plaintiffB 
croBs-examined  him  only  as  to  matters  cov- 
ered hj  his  examination  in  chief,  uid  there- 
fore they  have  not  waived  their  r^ht  to  in- 
sist on  this  objection.  The  record  does  not 
support  the  claim  that  the  plaintiffs  recalled 
him  as  their  witness  after  be  haA  finished 
testifying  when  called  by  the  defendants. 
He  was  recalled  to  the  witness  stand  after 
an  adjournment  of  the  court;  but  it  appears 
that  be  was  still  on  the  stand  undergoing 
cross-examination  when  the  adjournment 
was  had,  and  what  took  place  afterwards 
was  only  a  continuation  of  his  unfinished 
-examination. 

6.  Inasmuch  as  the  plaintiffs  waited  from 
1893,  when  the  deed  of  trust  was  foreclosed, 
until  1900,  when  this  suit  was  begun,  and 
permitted  the  title  to  stand  in  the  name  of 
Daniel  Johnston,  their  rights  must  be  sub- 
ordinated to  the  rights  of  the  Lincoln  Ttuat 
■Company,  that  loaned  the  $7,020  to  him 
-Upon  the  faith  of  the  whole  property.  But, 


as  there  must  be  an  accounting  in  this  case 
between  the  plaintiffs  and  Daniel  Jobnsto>, 
and  as  iu  that  accounting  all  such  questions 
must  be  settled,  it  is  unnecessary  to  deter- 
mine the  rights  of  the  plaintiffs  and  John- 
ston as  to  such  matters  of  accounting  at 
this  stage  of  the  proceedings. 

6.  The  heirs,  and  not  the  administrator, 
are  the  proper  parties  to  prosecute  this  ac- 
tion. This  is  a  bill  in  equity  to  declare  a 
resulting  trust  in  land,  and  not  an  action  to 
recover  Mrs.  Johnston's  interest  in  personal 
chattels  or  for  damages  for  a  conversion  of 
a  chose  in  action,  and  therefore  the  heirs, 
and  not  the  administrator,  must  sue. 

For  these  reasons  the  judgment  of  the 
Circuit  Court  is  reversed,  and  the  cause  re- 
manded, to  be  proceeded  with  in  accordance 
herewith. 

All  concur. 
Rehearing  denied. 
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Charles  Y.  TRICE  et  al,  Appta., 

V. 

Charles  W.  COMSTOCK  et  al. 

(121  Fed.  S20.) 

Wherever  OMe  versos  Is  vlaeed  In 
■neh  a.  relmtlon  to  aitotlier  by  the  met 
or  eouent  of  tha.t  other,  or  by  the  act 

of  a  third  person,  or  of  the  law,  that  he 
becomes  Interested  for  him,  or  interested 
with  him.  In  any  subject  of  property  or  bnsi- 
■ess,  be  fs  in  such  a  fiduciary  relation  with 
blm  that  he  is  prohibited  from  acquiring 
rights  in  that  subject  antagonistic  to  the 
person  with  whose  interests  he  has  become 
associated. 

;3L  A  TlolatlOB  of  this  InhlbUlom,  and 
the  acanlsltlon  by  one  of  the  parties, 
by  meaiiB  of  Interest  or  Informntlon 

acquired  through  the  fiduciary  relation,  of 
any  property  or  interest  which  prevents  or 
hinders  his  correlate  In  accomplishing  the 
object  of  the  agency,  charges  the  property 
thun  acquired  with  a  coostructive  trust  for 
the  benefit  of  the  latter,  which  may  be  en- 
forced or  renounced  by  him,  at  his  option. 
.  S.  The  test  of  snch  a  trnst  Is  the  lldn- 
elarr  relation,  and  a  betrayal  of  the 
eonfldeace  Imposed  nnder  It  to  acquire 
the  property.  Neither  a  legal  nor  equitable 
interest  by  either  party,  during  the  relation, 
in  the  property  sul>seqnently  acquired,  nor 
anthorilT  In  either  to  buy  or  sell  It,  nor 

*Headnotes  by  Sakbosn,  Circuit  Judge. 

NoTii. — As  to  rule  that  agent  must  not  profit 
at  hla  principal's  expense  in  the  matter  of 
his  agency,  see  also,  la  this  series,  Tyler  v. 
Sanborn  (111.)  4  L.  B.  A.  218,  and  note; 
McNntt  v.  Dli  (Mich.)  10  R.  A  660 ;  Jan- 
sen  V.  Williams  (Neb.)  20  L.  B.  A  207;  BoB- 
well  V.  Cunningham  (Pla.)  21  L.  B.  A.  M ; 
Kimball  v.  Ranney  (Mich.)  46  L.  R.  A.  403; 
and  Holmes  r.  Oath  cart  (Ulnn.)  60  U  B.  A. 
734. 
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damage  to  the  party  txtrsTed,  nor  the  es- 
istence  of  the  fldociary  rslatlon  at  tlte  time 
the  confidence  Is  abused,  is  indispensable  to 
the  existence  and  enforcement  of  the  trust. 
The  existence  of  the  relation,  and  a  snbae- 
quent  abuse  of  the  confidence  bestowed  onder 
It  for  the  porposs  of  acquiring  the  ^«pertr, 
ars  alone  snflBdenC  to  aotborlse  the  enforce- 
ment of  the  trust. 

4.  Keal-estate  dealers  who  were  «m— 
■rased  In  proenrlns  fross  owners  o»- 
tloas  to  pnrehase  their  yvopertx  mt 
fixed  prices,  and  In  selling  it  at  hlghw 
prices,  retaining  the  difference  themsetvea 
as  their  profits,  employed  a  resident  of  an- 
other state  as  their  agent  to  solicit  and  con- 
duct to  thetr  county  probable  purchasers  of 
lands,  and  agreed  to  pay  him  his  traveling 
expenses  and  50  cents  an  acre  on  all  the  lands 
sold  to  the  customers  he  brought.  The 
agent  conducted  a  probable  purchaser  to  his 
principals.  He  and  the  possible  customer 
were  showu  a  tract  of  1,925  acres  by  bis 
principals,  which  was  tor  sale  at  the  rate 
of  $20  an  acre  the  owners,  but  in  which 
the  principals  bad  no  Interest  and  upon 
which  they  had  no  contract.  In  this  way 
the  agent  learned  the  location  and  valae  of 
the  land.  He  was  paid  the  expenses  of  his 
trip  l>r  IklB  principals  under  the  contract  of 
agency.  Three  months  Iat«  he  renounced 
his  agency,  and  one  month  thereafter,  and 
while  his  principals  were  stilt  endeavoring 
to  sell  the  land  to  the  possible  customer 
whom  he  had  conducted  to  them,  the  a^ent 
bought  the  land  of  the  owners  for  htnaaelt 
St  the  price  of  f20  an  acre.  Beid,  the  title 
to  the  land  obtained  by  the  agent  was 
charged  with  a  constructive  trust  for  the 
use  and  iKnefit  of  his  principal^  which  a 
court  of  equity  would  enforce. 

5.  The  vrlnciple,  **]Ie  who  eomes  Into 
equity  must  do  so  with  clesn  hands,"  re- 
pels a  complainant  only  when  his  Iniquity 
consists  of  wronirfnl  conduct  In  the  acta  or 
transactions  which  raise  the  equity  he  seeks 
to  enforce. 
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0.  Tbe  aetaal  pRymeat  before  notice 
of  the  parchase  price  1b  Indispensable  to 
tbe  malntcnaace  of  the  claim  that  one  la  a 
bona  fide  porchaser  of  propertr  for  Talne, 
without  notice. 

(March  24,  1903.) 

APPEAL  by  plaintiffa  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Miaaouri  dis- 
missing a  bill  filed  to  charge  the  title  of 
certain  real  estate  with  a  trust  for  the  ben* 
-efit  of  compiainants.  Reversed. 

Statement  Bubon,  Circuit  Judge: 
This  ia  an  appeal  from  a  decree  which 
diamissed  a  bill  exhibited  by  Charles  Y. 
Trice  and  David  A.  Beamer  to  charge  the 
title  of  1,925  acres  of  land,  held  by  the 
■defendant  James  C.  Comatock,  with  a  trust 
ior  tile  use  nnd  benefit  of  the  complainantB. 
The  pleadings  contained  man^  allegations 
and  denials,  out  the  evidence  disclosed  these 
facta: 

Trice  and  Beamer  were  engaged  in  deal- 
ing in  real  estate  at  Lamar,  in  Barton  coun- 
ty, iMisisouri.  Thej'  were  in  the  habit  of 
■obtaining  the  right  to  purchase  lands  at 
fixed  prices  from  the  owners,  of  selling  them 
at  higher  prices,  and  of  making  the  differ- 
ence tliemselves.  Sometimes  they  procured 
contracts  from  the  owners  whereby  it  was 
stipulated  that  they  might  sell  the  lands 
and  retain  for  their  compensation  the  dif- 
ference between  the  prices  fixed  in  the 
agreements  and  the  prices  at'  which  they 
were  able  to  aell  them.  The  land  in  contro- 
versy in  this  suit  was  situated  in  Barton 
■county,  it  conflated  of  1,92.)  acres,  and  the 
title  to  it  was  in  Alfred  P.  Reid  and  Eoline 

G.  Green,  the  executor  and  executrix  of  the 
-will  of  Henry  B.  Buckwater,  who  had  died 
in  ItiOT.  George  E.  Bowling,  of  Barton 
coiuity,  had  been  the  agent  of  Backwater 
to  rent  and  care  for  these  lands  for  many 
years  prior  to  his  death,  and  was  the  agent 
of  the  executors  for  the  same  purpose  after 
his  decimse.  Bowling  claimed  that  he  had 
power  from  the  executors  to  sell  the  lands, 
but  this  claim  is  not  sustained  by  the  evi- 
dence. The  lands  were  for  sale  by  the  ex- 
«cutorB  at  the  price  of  $20  per  acre,  and  the 
complainantB  were  aware  of  this  fact.  Bowl- 
ing informed  Trice  and  Beamer  that  he  had 
the  right  to  sell  the  lands  for  that  price, 
and  made  an  agreement  with  them  to  the 
effect  that  they  should  have  the  option  or 
right  to  purchase  them  at  that  rate,  and 
Trice  and  Beamer  supposed  tlmt  he  had 
the  power  to  make  this  contract.  George 

H.  lleitmeyer  was  a  dealer  in  real  estate 
at  Maquokcta,  in  the  state  of  Iowa.  C.  W. 
Comstock  was  a  banker  at  Ijost  Xation,  in 
that  state,  and  James  0.  Comstock  was  his 
brother. 

In  this  state  of  the  case,  the  complain- 
ants, Trice  and  Beamer,  made  an  agreement 
with  Reitmeyer  and  C.  W.  Comstock  to  the 
•efTect  that  the  complainants  appointed  Reit- 
meyer and  Comstock  their  agents  to  pro- 
cure and  conduct  to  Barton  county,  Missou- 
ri L.  R.  A. 


ri,  purchasers  for  lands  controlled  by  Trice 
and  Beamer  in  that  county,  and  agreed  to 
paj'  them  for  their  services  one  half  the 
railroad  fare  of  the  intending  purchasers, 
all  the  railroad  fare  and  traveling  expenses 
of  the  agents  in  conducting  the  customers 
from  Iowa  to  Missouri  and  return,  and  $1 
per  acre  for  all  lands  in  Barton  county,  Mis- 
souri, sold  to  customers  furnished  by  Reit- 
meyer and  COmfltock.  In  May,  1890,  Reit- 
meyer and  Comstock  entered  upon  the  dis- 
charge of  their  duties  as  agents  for  the 
complainants  under  the  contract.  The  com- 
plainants wrote  a  general  description  of  the 
1,925  acres  of  land  here  in  controversy  to 
Comatock,  and  he  conducted  to  Barton  coun- 
ty a  Mr,  Shirk  for  the  purpose  of  inducing 
him  to  buy  thi.s  tract  of  land.  The  com- 
plainants took  Comstock  and  Shirk  to  the 
lands,  droTe  them  around  and  over  a  por- 
tion of  them,  showed  the  com-eribs, .  the 
products  of  the  property,  its  character  and 
quality,  and  the  rents  it  was  likely  to  pro- 
duce. They  were  not  successful  at  that  time 
in  inducing  Mr.  Shirk  to  purchase,  but  con- 
tinued their  endeavors  to  sell  the  land  to 
him  after  he  returned  to  Iowa.  C.  W.  Com- 
stock learned  the  character,  quality,  and  lo* 
cation  of  this  land,  its  rental  Tidue,  its  oc- 
cupation, the  probable  amount  of  rents  it 
would  produce,  and  essentially  all  the  facts 
he  ever  learned  concerning  itk  value,  under 
and  by  virtue  of  his  services  as  one  of  the 
agents  of  Trice  and  Beamer  to  conduct  cus- 
tomers to  the  land  for  the  purpose  of  en- 
abling them  to  sell  it.  Tlie  complainants 
paid  Comstock  his  railroad  fare  and  travel- 
ing expeuses  from  lowa  to  Barton  county, 
MiHsouri,-  and  return,  and  a  portion  or  all 
of  the  expense  of  Mr.  Shirk.  In  August, 
1890,  Comstock  conducted  a  party  of  land 
seekers  from  lowa  to  Barton  county,  and  the 
complainants  displayed  the  lands  which  they 
controlled  to  them,  and  endeavored  to  in- 
duce them  to  purchase.  At  that  time  Com-I 
flovk  notified  the  complainants  that  hal 
would  bring  no  more  customers  to  Barton) 
county,  and  that  all  relations  between  themi 
were  closed.  But  Reitmeyer  and  Trice  and 
Benmer  were  still  negotiating  to  persuade 
Mr.  Shirk  to  buy  these  lands.  While  these 
negotiations  were  pending,  and  on  Septem- 
ber 15,  1899,  Comstock  bought  an  option 
to  purchase  the  land  from  Reid  and  Green, 
the  executors  of  the  will  of  Buckwater,  and 
paid  $7.1  for  it.  About  October  12,  1899, 
C,  W.  Comstock  assigned  this  option  to  his 
brother,  James  C.  Comstock.  On  or  dbout 
October  16,  1899.  C.  W.  Comstock  paid  Reid 
and  Green  $1,025  on  account  of  the  purchase 
of  this  land,  and  on  January  4,  1000,  Jaidfei 
C.  Comstock  deposited  $10,000  with  C.  W. 
Comstock,  out  of  which,  he  testifies,  the 
*2.000  was  paid  back  to  C.  W.  Comstock. 
About  ilarch  1,  1900,  James  C.  Comstock 
paid,  out  of  this  deposit  of  $10,000,  $6,000 
in  part  payment  of  the  purchase  price  of  the 
land,  and  secured  a  deed  to  it  from  Reid  and 
Green.  At  the  same  time  he  executed  his 
note  for  the  sum  of  $30,000,  and  a  trust 
deed  or  mortgage  of  the  land  to  Reid  and 
12 
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Green  to  secure  ita  paTment.  Before  he  ob- 
tained this  deed  or  paid  the  $6,000  he  was 
notified  of  the  claim  of  Trice  and  Beamer, 
which  is  presented  in  this  suit.  James  G. 
Comstock  never  paid  C.  W.  Comstock  any- 
thing for  the  option  on  the  land,  although 
the  latter  estimated  its  value  at  far  in  ex- 
cess of  its  purchase  price.  C.  W.  Comstock 
conducted  ttie  ne^tiations  and  managed  all 
the  business  relative  to  the  land  after  he  aa- 
■igned  the  option  to  his  Iwotber,  as  before. 

On  April  30,  IdOO,  the  complainants  ex- 
bibited  their  bill  against  C.  W.  Comstock 
and  James  C.  Comstock  to  the  judges  of  the 
circuit  court,  in  which  they  prayed  that  the 
defendants  might  be  decreed  to  hold  the 
title  to  these  lands  in  trust  for  their  use  and 
benefit,  and  that  they  might  be  directed  to 
convey  them  accordingly.  .The  court  belov 
lield  that  the  fbrc^ing  facts  disclosed  no 
eqidty  which  entiued  the  oomplaiiiaiitB  to 
mlef,  and  dismissed  the  bill. 

Argued  before  Caldwell,  Banhom,  and 
Thayer,  Circuit  Judges. 

Mesara.  Reuben  B.  RobinsoiL,  H.  H. 
MoGlner,  and  Ben7  O.  ThunuaiL,  for 
appellants: 

C.  W.  Comstock  unquestionably  had  some 
kind  of  a  relation  to  Trice  &  Beamer  which 
brought  bim  to  Barton  county  to  assist  in 
selling  this  land  to  Shirk.  No  matter  what 
the  relation  is  called,  he  cannot,  after  learn- 
ing about  the  land  from  complainants 
through  this  relation,  buy  it  without  beocmi- 
ing  trustee  for  complainants. 

Swell's  Evans,  Prmcipal  &.  Agent,  p.  369; 
Orttmley  v.  Webb,  44  Mo.  444,  100  Am.  Dec. 
304;  Thornton  v.  Iricin,  43  Mo.  153;  Con- 
necticut Hut.  L.  Ina.  Co.  v.  Smith,  117  Mo. 
261,  22  S.  W.  623;  Lookhart  v.  Rollins, 
2  Idaho,  503,  21  Pac.  413;  MoOendon  v. 
Bradford,  42  La.  Ann.  160.  7  So.  78.  S  So. 
256;  Winn  t.  Dillon,  27  Miss.  494;  Oardner 
T.  Ogden,  22      Y.  327.  78  Am.  Dec.  192. 

Although  the  agency  and  all  relations 
between  them,  may  have  been  terminated 
prior  to  the  purchase,  Comstock  oould  not 
use  agaiust  them  the  information  obtained 
by  him  while  acting  as  their  agent  and 
assistant. 

Eoff  v.  Irvine,  108  Mo.  378,  18  S.  W.  907; 
San  Francisco  Water  Co.  v.  Pattee,  86  Cal. 
623,  25  Pac  135;  Broofc  v.  BamM,  40  Barb. 
621. 

Complainants  need  not  have  any  positive 
interest  in  the  land  to  sustain  this  case. 

Grumlvy  v.  Webb,  44  Mo.  444.  100  Am. 
Dec  304;  Crosby  v.  Clark,  132  Cal.  I,  63 
Pac.  1022}  Prince  v.  Dupuy,  163  HI.  417, 
45  N.  E.  298;  MeKinley  ▼.  Williams,  20 
C.  C.  A.  312,  36  U.  S.  App.  749.  74  Fed.  94. 

The  defense  of  innocent  purchaser  is  an 
affirmative  plea,  and  the  burden  of  proof  is 
on  James  C.  Comstock. 

Jetcett  y.  Palmer,  7  Johns.  Oh.  65,  11  Am. 
Dec.  401;  Wallace  v.  Wilson,  30  Mo.  336; 
Frost  V.  Beekman,  1  Johns.  Ch.  288;  Halsa 
V.  Balsa,  8  Mo.  303 ;  Sillyman  v.  King,  36 
Iowa,  207;  Holdstoorth  v.  Shannon,  113  Mo. 
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508,  21  S.  W.  85;  Oonneotiout  Mut.  L.  In»^ 
Go.  V.  Smith,  117  Mo.  261.  22  S.  W.  623. 

J.  C.  Comstock  was  at  most  an  asaignee- 
of  an  option,  and  as  such  oould  not  be  aifr 
innocent  purchaser. 

California  Redwood  Co.  v.  Little,  79  Fed. 
854;  Jasper  County  v.  Tavis,  76  Ma  13; 
Boone,  Real  Prop,  note  8,  p.  374;  Parmly 
V.  Buckley,  103  111.  115;  Broa^ll  v.  Yon- 
tis,  10  "Mo.  S98;  (Trtel  t.  Lotmue,  86  Ala 
132.  5  So.  325;  Moredoek  t,  Rmplinffa, 
T.  B.  Mon.  73;  Bedal  v.  Stith,  3  T.  B.  Mon. 
290;  Tribble  v.  Davis,  3  J.  J.  Marsh.  834; 
Stafford  v.  Steele,  7  J.  J.  Marsh.  342;  Vat- 
tier  V.  Binde,  7  Pet.  271,  8  L.  ed.  682; 
Dixon  V.  Caldtcell,  16  Ohio  St.  412,  86  Am. 
Dec  487;  Graves  v.  Spier,  68  Barb.  349; 

1  Perry,  Tr.  1[  211;  Lain  v.  Morton,  23  Ky. 
L.  Rep.  438.  63  S.  W.  286;  Eoff  t.  Irvine, 
106  Mo.  378,  18  S.  W.  907. 

Whether  C.  W.  Comstock  was  consdoua 
of  moral  turj)itude  in  making  this  purchase 
is  not  material.  Bis  act  was  in  violation  of 
the  legal  rights  of  complainants,  and  made- 
him  ^i)ty  of  legal  fraud,  and  this  alone  ia 
Bufiicient. 

Thornton  v.  Irvin,  43  Mo.  153. 

This  is  an  action  to  enforce  a  construc- 
tive trust  because  the  acts  of  C.  W.  Cam- 
stock  are  a  violation  of  the  good  faith  whieb- 
he  promised  to  Trice  ft  Beamer  in  their  con- 
tract of  agency. 

Lamb  V.  Bvans  [1893]  1  Ch.  218. 

One  assuming  and  agreeing  to  act  as 
agent  of  another  cannot  disputo  file  title  of 
such  other. 

6  Bacon,  Abr.  p.  573 ;  Dixon  v.  Bamond,. 

2  Bam.  &  Aid.  310;  Bobb  v.  Green  [1895} 
2  Q.  B.  315;  Ringo  v.  Btmu,  10  Pet  269.. 
9  L.  ed.  420;  Hfiohoud  v.  Oirod,  4  How.  503, 
11  L.  ed.  1076;  Winn  v.  Dillon,  27  Miss. 
494. 

If  an  agent  acquires  material  or  infor- 
mation in  the  course  of  his  employment  he- 
will  not  be  permitted,  even  after  the  ter- 
mination of  the  agency,  to  use  such  material 
or  information  in  any  manner  prejudicial 
to  the  interests  of  the  principal,  without 
the  principal's  consent. 

10  Eng.  Enc.  Tawb,  p.  368;  Robb  v.  Green 
[1895]  2  Q.  B.  315;  Louie  v.  SmeUie,  7» 
L.  T.  N.  S.  226;  Dennis  v.  McCagg,  32  HL 
429;  Torrcy  v.  Bank  of  Orleans,  9  Paige^ 
649;  Van  Epps  v.  Van  Epps,  9  Paige,  241; 
Ex  parte  Bennett,  10  Ves.  Jr.  393;  Eoff  v. 
Irvine,  108  Mo.  378,  18  S.  W.  907;  Gardner 
V.  Ogden,  22  N.  Y.  327,  78  Am.  Dec.  192  ^ 
Murdoch  v.  Milner,  84  Mo.  96;  LocJchart  v. 
Rollins,  2  Idaho,  503,  21  Pac.  413;  Davis- 
V.  Hamlin,  108  III.  39,  48  Am.  Rep.  641; 
Oilman,  O.  d  B.  B.  Co.  t.  Kelly,  77  111.  426; 
Xebraeka  Nat.  Bank  y.  Johnson^  51  Ndbi. 
546,  71  N.  W.  294;  Mechem,  Agency.  S  454. 

It  was  to  complainants'  interest  that  tfaia 
land  should  not  be  sold  except  through  their 
agency,  and,  while  the  owners  had  a  ri^t 
to  sell  it  themselves,  still  the  complainants 
had  a  right  to  tlie  exclusive  sale  of  it  a» 
against  (i>m8tock,  their  agent. 

Doom  v.  Hamlin,  108  111.  39,  48  Am.  Rep. 
541;  Mechem,  Agency,  I  456;  Cameron  v. 
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Lewis,  56  Miss.  76 ;  Murdoch  r.  MUner,  84 
Mo.  96;  Eoff  v.  Irvine,  108  Mo.  378,  18 
S.  W.  907;  Grumletf  v.  Wehb,  44  Mo.  444, 
100  Am.  Dec  304;  Vroahy  v.  Clerk,  132 
Cal.  1,  63  Fac.  1022. 

All  that  courts  of  equity  require  of  com- 
plainants to  avoid  the  application  of  the 
rule  as  to  clean  hands  is  tnat  the  contract 
before  the  court,  and  on  which  the  ri^ht 
depends,  must  be  fair. 

Mahcmey  v.  Bofttoick,  96  Cal.  53,  30  Pac. 
1020;  Otia  v.  Gregory,  111  Ind.  504,  13  N. 
£.  39}  Loney  v.  Courtnay,  24  Neb.  580,. 39 
N.  W.  616;  New  York  A  H.  R.  Co.  v. 
Schuyler,  38  Barb.  554;  Tripp  v.  Cook,  20 
Wend.  143;  Oomstock  v.  Johnson,  46  N,  Y. 
615;  Finch  v.  Finch,  10  Ohio  St.  507;  Mort- 
land  T.  Mortland,  151  Pa.  59S,  25  Atl.  150; 
WoodKord  V.  Wooditard,  41  N.  J.  Eq.  224, 
4  At].  424;  2  Pom.  Eq.  Jur.  H  941 ;  Roselle 
T.  Beokemeir,  134  Mo.  381,  35  S.  W;  1132. 

Mr.  Jokm  O.  Taracy,  for  appellees : 

After  diligent  research  ve  are  unable  to 
cite  your  honors  to  a  single  decided  ease 
applicable  to  the  facts  herein;  jet  this  is 
not  a  surprising  fact.  It  would  be  a  sur- 
prising fact  if  another  such  case  could  be 
found.  The  complainants  may  well  claim 
the  honor  of  pioneers  in  an  endeavor  to 
establish,  as  a  principle  of  equity  jurispru- 
dence, that  a  person  may  falsely  uid  fraud- 
lUentiy  represent  and  pretend  to  another 
that  lie  is  clothed  with  the  powers  and  au- 
thority of  an  agent  to  sell  a  piece  of  prop- 
erty, engage  that  other  to  assist  in  such 
sale,  induce  him  to  expend  his  time  and 
money  therein,  and,  when  the  fraud  is  dis< 
covered  and  the  fraudulent  relation  dis- 
solved, if  the  other  party  purchases  the 
property  from  the  true  owner,  a  court  of 
equity  may  be  invoked  to  take  from  him 
any  advantages  of  his  purchase,  and  give 
such  advantages  to  the  guilty  instigator  of 
the  fraud. 

Sanborn,   Circuit  Judge,  delivered  the 

opinion  of  the  court : 

For  reasons  of  public  policy,  founded  in 
a  profound  knowledge  of  the  human  in- 
tellect and  of  the  motives  that  inspire  the 
actions  of  men,  the  law  peremptorily  forbids 
everyone  who,  in  a  fiduciary  relatim,  has 
acquired  information  concerning  or  interest 
in  the  business  or  property  of  his  correlate 
from  using  that  knowledge  or  interest  to 
prevent  the  latter  from  accomplishing  the 
purpose  of  the  relation.  If  one  ignores  or 
violates  this  prohibition,  the  law  charges 
the  interest  or  the  property  which  he  ac- 
quires in  this  way  with  a  trust  for  the  ben- 
efit of  the  other  party  to  the  relation,  at 
the  option  of  the  latter,  while  it  denies 
to  the  former  all  commission  or  compensa- 
tion for  his  services.  This  inexorable  prin- 
ciple of  the  law  is  not  based  upon,  nor  con- 
ditioned by,  the  respective  interesto  or  pow- 
ers of  the  parties  to  the  relation,  the  times 
when  that  relation  commences  or  terminates, 
or  the  injury  or  damage  which  the  betrayal 
of  the  confidence  giv^  entails.  It  rests 
upon  a  broader  foundation,  upon  that  saga- 
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cious  public  policy  which,  for  the  purpose  of 
removing  all  temptation,  removes  all  poeai- 
bility  that  a  trustee  may  derive  profit  from 
the  subject-matter  of  his  trust,  so  that  one 
whose  confidence  has  been  betrayed  may  en- 
force the  trust  which  arises  under  this  rule 
of  law  although  he  has  sustained  no  damage,  . 
although  the  confidential  relation  has  ter- 
minated before  the  trust  was  betrayed,  al- 
though he  had  no  legal  or  equitable  interest 
in  the  property,  and  although  his  correlate 
who  acquired  it  had  no  joint  interest  in  or 
discretionary  power  over  it.  The  only  in- 
dispensable elements  of  a  good  cause  ot  ac- 
tion to  enforce  such  a  trust  are>the  fidu- 
ciary relation  and  the  use  by  one  of  the  par- 
ties to  it  of  the  knowledge  or  the  interest 
he  acquired  through  it  to  prevent  the  oth- 
er from  accompliidiing  the  purpose  of  tiie 
relation. 

And,  within  the  prohibition  of  this  rule  of 
law,  every  relation  in  which  the  duty  of  fi- 
delity to  each  other  is  imposed  upon  the  par- 
ties by  the  established  rmes  of  law  is  a  rela- 
tion of  trust  and  confidence.  The  relation 'of^ 
trustee  and  oeatui  que  trust,  principal  and .( 
agent,  client  and  attorney,  employer  and  em-  ; 
ployee,  who  through  the  employment  gains  ■ 
either  an  interest  in  or  a  knowledge  of  the 
property  or  business  of  his  master,  are  strik- 
ing and  familiar  illustrations  of  the  relation. 
From  the  agreement  which  underlies  and 
conditions  these  fidueiAry  relations,  the  law 
both  implies  a  contract  and  imposes  a  duty 
that  the  servant  shall  be  faithful  to  his  mas- 
ter, the  attorney  to  his  client,  the  agent  to  his  { 
principal,  the  trustee  to  bis  cestui  que  trust,  [ 
that  each  shall  work  and  act  with  an  eye 
single  to  the  interest  of  his  correlate,  and 
that  no  one  of  them  shall  use  the  interest  or 
knowledge  which  he  acquires  through  the 
relation  so  as  to  defeat  or  hinder  the  other 
party  to  it  in  accomplishing  any  of  the 
purposes  for  which  it  was  created.  2  Sug- 
den.  Vendors,  8th  Am.  ed.  406-409 ;  Mechem, 
Agmcy,  pp.  455,  456;  Tisdale  v.  Tisdale,  2 
Sneed,  596,  608,  6i  Am.  Dec.  775;  Kingo  v. 
Binns,  10  Pet.  269,  280,  9  L.  ed.  420,  425; 
McKinley  v.  WilUams,  20  C.  C.  A.  312,  313, 
36  U.  S.  App.  749,  74  Fed.  94,  95;  Lamb  v. 
Evans  [1893]  1  Ch.  218.  226,  236;  Oonneeti- 
out  Mut.  L.  In*.  Co.  V.  Smith,  117  Sfo.  261, 
29S,  22  S.  W.  623 ;  Van  Epps  v.  Van  Epps, 
.9  Paige,  237,  241 ;  I  Lewin,  Tr.  246,  •180; 
Davis  V.  Hamlin,  108  111.  39,  49,  48  Am. 
Rep.  541;  Winn  v.  Dillon,  27  Miss.  494, 
497 ;  People  ex  rel.  Plugger  v.  Overysacl 
Twp.  Board,  11  Mich.  222,'  225;  Crumley  v. 
Webb,  44  Mo.  444,  454,  100  Am.  Dec.  304; 
hoohhart  v.  Rollins,  2  Idaho,  503,  511,  21 
Pac.  413;  Eoff  v.  Irvine,  108  Mo.  378,  383, 
18  S.  W.  907;  Robb  v.  Qreen  [1895]  2  Q. 
B.  315,  317-320;  houis  v.  Bmellie,  73  L.  T. 
N.  S.  226,  228;  Oonfner  v.  Ogden,  22  N.  Y. 
327,  343,  350,  78  Am.  Dec.  192. 

Why  is  not  the  case  at  bar  governed  by 
these  rules  of  law?  The  defendant  C.  W. 
Comstock  was  the  agent  of  the  complain- 
ants to  conduct  to  them  in  Barton  county, 
Missouri,  probable  buyers  of  land,  to  the 
end  that  they  might  sell  land  in  that  county 
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to  them,  and  gain  a  profit  of  the  difference 
between  the  price  at  which  the  owners  were 
willing  to  sell  it  and  the  price  at  which  the 
complainants  fnight  be  able  to  dispose  of  it. 
Comstock  accepted  this  agency  and  acted 
under  it.  He  conducted  Air.  Shirlc,  his  ac- 
quaintaiicu  and  a  possible  customer,  from  his 
residence  ii>  Iowa  to  Uarton  couoty,  Mis- 
souri, and  accepted  from  Trice  and  Beamer 
his  traveling  ex|)enscs  for  his  service  under 
his  contract  of  agency.  By  means  of  this 
agency  he  learned  what  he  probably  never 
would  have  known  otherwise, — the  location, 
quality,  value,  products,  and  probable  in- 
come of  ^he  1,025  acres  of  land  in  contro- 
versy. One  of  the  objects  of  the  agency 
which  the  complainants  gave  him  was  to 
enable  them  to  sell  this  land.  The  subse- 
quent purchase  of  it  by  Comstock  prcvcutcd 
the  aocomplislimeiit  of  this  end.  Could  he 
lawfully  take  the  information  and  advan- 
itages  which  Trice  iind  Beamer  conferred  up- 
'on  hiia  through  this  agency  to  the  end  that 
they  ]night  make  a  sale  of  this  land  by 
means  of  his  ser\'ice8  under  it,  and  then 
use  this  information  and  these  advantages 
to  make  such  a  sale  imposi^ible,  to  deprive 
his  principals  of  all  the  benefits  which  Uiey 
hoped  to  deri%'e  from  the  payment  of  his 
expenses,  and  the  exhibition  of  this  land 
to  the  possible  customer!  Could  he  lawfully 
ai>propriute  to  himself  the  land  and  all  the 
benefits  deri\x<d  and  expected  from  the 
agency  t  The  answers  to  uiese  questions  do 
not  seem  to  be  difficult  or  doubtful.  The 
law  imposed  upon  this  agent,  Comstock,  the 
duty  to  use  all  the  knowledge  and  all  the 
benefits  he  derived  from  his  agency  to  ac- 
complish the  purix)se  of  his  principals,  and 
it  implied  «n  agreement  on  his  part  that 
he  woidd  faithfully  discharge  this  duty.  It 
forbade  him  to  use  them  for  his  sole  benefit 
or  to  pnn'ent  his  principals  from  obtaining 
the  object  of  the  agency,  and  charged  every- 
thing which  he  acquired  by  a  violation  of 
this  inhibition  with  a  constructive  trust 
for  their  benefit.  Why  were  not  the  lands 
in  his  hands  charged  with  this  trust  for  the 
use  of  the  complainants  T 

It  is  contended  tiiat  no  trust  arose  be- 
cause Trice  and  Beamer  had  no  interest  in 
or  control  over  t)ic  hiiuls.  But  no  interest 
or  control  of  the  property  to  which  the 
agency  relates  is  essential  to  the  raising  of^ 
the  tVust.  The  fiduciary  relation  and  a 
breach  of  the  duty  it  imposes  are  suQicient 
in  themselves.  Winn  v.  Dillon,  27  Miss. 
494.  41)7 ;  People  cx  rel.  Plugger  v.  Over- 
yasel  Ta  p.  Board,  11  Mich.  222,  225;  Qrum- 
/.■</  V.  M'vbh,  44  Mo.  444,  4.>4,  100  Am.  Dec. 
304;  Lookhftrt  v.  Ttollina,  2  Idaho.  503.  511.  [ 
21  Pac.  413.  If  one  employs  and  pays  an 
agent  to  investigiite  the  title  or  the  char- 
acter of  land  for  the  purpose  of  purchasing 
it,  and  the  agent  uses  the  knowledge  he  ac- 
quires in  tins  way  to  forestall  his  princi- 
pal and  obtain  a  title  to  the  property  for 
himself,  it  is  no  answer  to  the  suit  of  the 
former  to  recover  the  land  from  his  agent 
that  the  employer  never  had  any  title  or  in- 
terest in  it,  or  that  he  was  not  injured  by 
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the  action  of  the  agent.   In  Winn  v.  Dillon^ 
27  Miss.  494,  495,  the  complainant,  Winn, 
employed  Dilltm  for  the  agreed  compensa- 
tion of  $300  to  search  out  and  fumuh  to 

him  the  numbers  or  descriptions  of  state 
lands  which  he  might  enter  under  an  adr 
of  the  legislature  of  the  state  of  Mississippi. 
Dillon  furnished  the  descriptions  pursuant 
to  the  contract.  But  before  Winn  had  com- 
pleted his  entry  of  the  lands  Dillon  entered 
them  in  his  own  name  and  for  himself. 
Neither  of  these  parties  had  any  interest 
in, ,  or  control  over,  this  property  during 
the  time  that  the  contract  of  employment 
or  agency  was  in  force,  but  the  court  said: 
"Winn's  object  was  to  enter  the  lands;  he. 
had  engaged  the  services  of  Dillon  to  that  J 
end,  and  this  created  the  relation  of  privatel 
trust  and  confidence  which  disabled  Dilloaj 
from  doing  any  act  or  acquiring  any  in- 
terest .in  the  property  adverse  to  the  int<'r- 
est  of  Winn;"  and  it  declared  that  the  title 
in  the  hands  of  Dillon  was  charged  with  a 
trust  for  the  use  and  benefit  of  his  employ- 
er, Winn.  Concede  that  the  complainants 
had  no  contract  for  the  purchase  of  this 
land  from  its  owners,  Reid  and  Green,  yet 
they  knew  that  it  could  at  any  time  be  pur- 
chased for  the  price  of  $20  per  acre.  Their 
scheme  was  to  buy  it  at  that  price  and  sell 
it  at  a  higher  one.  This  was  a  legitimate 
business  enterprise.  The  object  of  the  agen- 
cy of  ComstocK  vraB  to  carry  out  this  plan. 
His  use  of  the  knowledge  he  acquired 
through  his  a^ncy  to  prevent  his  principals 
from  accomplishing  this  purpose  and  to  ap- 
propriate the  benefits  of  the  scheme  to  him- 
self alone  was  as  flagrant  a  breach  of  con- 
fidence and  as  fatal  to  his  title  to  this  prop- 
erty as  it  would  have  been  if  Trice  and 
Beamer  bad  held  an.  unassailable  agreement 
for  the  purchase  of  the  land. 

Xor  is  it  any  defense  to  the  suit  to  en- 
force this  trust  that  the  agency  had  ter- 
minated before  the  confidence  was  violated. 
The  duty  of  an  attorney  to  be  true  to  Jiis 
client,  or  of  an  agent  to  be  faithful  to  his 
principal,  does  not  cease  when  the  employ- 
ment ends,  and  it  cannot  be  renounced  at 
will  by  the  termination  of  the  relation.  It 
is  as  sacred  and  inviolable  after  as  before 
the  expiration  of  its  term.  Eoff  v.  Irvine, 
108  ^lo.  378.  383,  18  R.  W.  907;  Rohb  v. 
Green  [1895]  2  Q.  B.  315,  317-320;  Louii 
V.  Smeltic,  73  L.  T.  K.  S.  226,  228.  In  Euff 
V.  trviiie,  after  an  attorney  had  examined 
an  abstract  of  title  for  a  client,  and  after 
the  relation  had  ceased,  he,  by  the  use  of 
the  knowledge  he  had  acquired  in  the  ex- 
amination, secured  the  title  to  the  proper- 
I  ty  for  himself  and  his  friends,  but  the 
court  decreed  that  tliey  held  it  in  trust  for 
his  former  client.  In  Jtohb  v.  Green  a  man- 
ager of  a  business  copied  the  names  of  the 
customers  from  the  order  book  of  his  mas- 
ter, the  proprietor.  After  the  manager's 
term  of  service  had  ended,  he  established  a 
business  in  competition  with  that  of  his 
master,  and  proceeded  to  use  the  names  of 
customers  he  had  copied  to  divert  business 
to  himself,  but  the  court  decided  that  he 
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held  this  information  in  trust  for  hia  former 
maeter,  and  enjoined  him  from  using  it 
against  him. 

Anotlier  objection  earnestly  urged  against 
the  equity  of  the  complainants  is  that  Com- 
stock  had  no  discretionary  power,  no  au- 
thority to  sell  the  land;  that  hie  only  agency 
was  to  solicit  and  conduct  probable  custom- 
ers to  his  principals;  and  that,  if  ho  was 
disabled  from  purchasii^  this  Buckwater 
tract,  he  was  disabled  from  buying  any 
land  in  Barton  county.  It  does  not  follow 
that  Comstock  was  forbidden  to  purchase 
any  land  in  Barton  county  because  he  was 
disabled  from  buying  the  Buckwater  tract. 
(Re  was  prohibited  from  using  the  informa- 
Ition  and  advantages  he  had  secured 
py  means  of  his  agency  to  prevent 
pr  hinder  his  principals  from  accom- 
nlishing  the  purpose  ot  the  agency.  His 
disability  extended  to  all  land  by  the  pur- 
chase of  which  through  the  information  and 
benefits  he  had  derived  from  the  agency  he 
would  hinder  or  obstruct  his  principal's  bus- 
iness of  buying  and  selling  lands  in  Missou- 
ri. But  it  extended  no  farther.  He  was  at 
liberty  to  deal  in  any  lands  in  Barton  coun- 
ty concerning  which  he  had  learned  nothing 
by  the  means  of  his  agency.  But  he  could 
not  lawfully  use  any  information  or  interest 
acquired  thereby  to  destroy  or  to  injure  the 
business  of  his  principals. 

Nor  was  discretion  or  authority  to  sell 
these  1,925  acres  of  land  requisite  to  dis- 
able this  agent  from  buying  and  holding 
them  adversely  to  his  principals.  Every 
agency  creates  a  fiduciary  relation,  and  ev- 
ery agent,  however  limited  his  authority, 
is  disabled  from  using  any  information  or 
advantage  he  acquires  through  his  agency, 
either  to  acquire  property  or  to  do  any  oth- 
er act  which  defeats  or  hinders  the  efforts 
of  his  principals  to  accomplish  the  purpose 
for  which  the  agency  was  established.  In 
Gardner  v.  Ogdcn,  22  K.  Y.  327,  343,  350, 
78  Am.  Dec.  192,  the  clerk  of  the  brokers 
of  the  plaintiffs  was  held  to  be  disabled  from 
buying  the  plaintiffs'  property,  although  he 
never  had  any  discretion  or  authority  rela- 
tive to  the  sale  of  it.  In  Winn  v.  Dillon,  27 
Miss.  494,  497,  Dillon  was  declared  to  be 
disabled  from  purchasing  the  lands  he  ac- 
quired, although  the  only  authority  he  ever 
had  was  to  search  out  and  report  their  de- 
scriptions. In  Davis  v.  Hamlin,  108  111.  39, 
49,  48  Am.  Rep.  641,  an  agent  of  a  lessee 
to  procure  amusements  for  his  theater,  who 
never  had  any  authority  to  deal  with  the 
leasehold  estate,  was  held  to  be  disabled 
from  taking  a  renewal  of  the  lease  himself, 
and  was  adjudged  to  hold  the  leasehold  in- 
terest which  he  had  secured  for  the  exclu- 
sive use  and  benefit  of  his  principal. 

The  truth  is  that  the  principle  of  law 
which  controls  the  determination  of  this 
case  is  not  limited  or  conditioned  by  the 
interests,  powers,  or  injuries  of  the  parties 
to  the  fiduciary  relations.  It  is  as  broad, 
general,  and  universal  as  the  relations  them- 
selves, and  it  charges  everything  acquired 
by  the  use  of  knowledge  secured  by  virtue 
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of  these  trust  relations  and  in  violation  of 
the  duty  of  fidelity  imposed  thereby  with  a 
constructive  trust  for  the  benefit  of  the  par- 
ty whose  confidence  is  betrayed.  It  domin- 
ate? and  controls  the  relation  of  attorney 
and  client,  principal  and  agent,  employer 
and  trusted  employee,  as  completely  sa  the 
relation  of  trustee  and  cestui  qve  trust.  In 
Oreenlatc  v.  Kinp,  5  Jur.  10,  Lord  Chancellor 
Cottenham,  speaking  of  this  doctrine,  sajs: 
"The  rule  was  one  of  universal  application, 
affecting  all  persons  who  came  within  its 
principle,  which  was  that  no  party  could 
be  permitted  to  purchase  an  interest  where 
he  had  a  duty  to  perform  which  was  incon- 
sistent with  the  character  of  purchaser." 
In  Hamilton  v.  Wright,  9  Clark  &  F.  Ill, 
122,  Lord  Brou^^am  declared  that  it  is  the 
duty  of  a  trustee  "to  do  nothing  for  the 
impairing  or  destruction  of  the  trust,  nor 
to  place  himself  in  a  position  inconsistent 
with  the  interests  of  the  trust."  And  on 
page  124  he  said:  "Nor  is  it  only  on  ac- 
count of  the  conflict  between  his  interest 
and  his  duty  to  the  trust  that  such  trans- 
actions are  forbidden.  The  knowledge  which 
he  acquires  as  trustee  is  of  itself  sufficient 
ground  of  disqualification,  and  of  requir- 
ing that  such  knowledge  shall  not  be  capable 
of  being  used  for  bis  own  benefit  to  injure 
the  trust."  The  rule  upon  this  subject  was 
clearly  and  not  too  broadly  stated  in  the 
American  note  to  Keech  v.  Sandford,  1 
White  &  T.  Lead.  Cas.  in  Eq.  4th  Am.  ed.  p. 
62,  •58,  in  these  words :  "Wherever  one 
person  is  placed  in  such  relation  to  another, 
by  the  act  or  consent  of  that  other,  or  the 
act  of  a  third  person,  or  of  the  law,  that 
he  becomes  interested  for  him,  or  intOTested 
with  him,  in  any  subject  of  property  or  bus- 
iness, he  is  prohibited  from  acquiring  rights 
in  that  subject  antagonistic  to  the  person 
with  whose  interests  he  has  become  asso- 
ciated." The  facts  of  the  case  in  hand 
brought  it  squarely  within  this  rule,  charged 
the  title  which  the  agent  Comstock  acquired 
with  a  constructive  trust  for  the  benefit  of 
his  principals,  and  furnished  eubstanUal 
ground  for  their  application  to  a  court  of 
equity  for  appropriate  relief. 

It  is  contended,  however,  that  the  com- 
plainants are  entitled  to  no  remedy  in  equity 
because  they  have  been  guilty  of  iniquity. 
It  is  said  that  their  plan  of  obtaining  from 
owners  options  to  purchase  their  lands  at 
fixed  prices,  of  then  selling  at  an  advance, 
and  retaining  the  profits,  and  of  obtaining 
agreements  from  owners  that  they  might 
sell  the  lands  at  a  price  above  that  fixed 
in  the  contracts,  and  retain  the  balance  for 
their  compensation,  was  reprehensible,  and 
that  they  conspired  with  Bowling  to  induce 
Reid  and  Green  to  sell  their  lands  at  a  low 
price.  There  are  two  sufficient  answers  to 
these  arguments.  They  are  ( 1 )  that  the 
record  discloses  nothing  unfair  or  inequi- 
table in  the  plans  or  acts  of  the  complain- 
ants, and  (2)  that  the  acts  to  which  the  de- 
fendants object  neither  conditioned  nor  af- 
fected the  equity  which  the  complainants 
now  seek  to  enforce.    There  was  nothing 
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evil  in  itself,  forbidden  by  law,  or  obnox- 
ious to  the  strictest  rules  of  fair  dealing 
in  the  plan  of  business  which  the  complain- 
ants bad  adopted.  It  contemplated  no  de- 
eeit  of  the  owners  of  lands.  In  each  case 
these  owners  were  completely  informed,  eith- 
er that  the  complainants  proposed  to  buy 
tbeir  property  at  the  prices  which  the  own- 
ers fixed  and  to  make  a  profit  for  themselves 
by  selling  it  again  at  a  higher  price,  or  that 
they  proposed  to  sell  the  lands  at  as  high  a 
price  as  they  could  obtain,  to  return  to  the 
owners  the  price  which  the  latter  fixed,  and 
to  retain  the  difference  as  their  profit  in  the 
transacticm.  There  is  no  suggestion  of  in- 
iquity, injustice,  or  unfairness  in  such  a 
method  of  dealing.  Larow  t.  Bo$farth,  68 
Mo.  App.  406. 

Nor  was  there  anytbing  reprehensible  in 
the  endeavors  of  complainants  to  obtain  from 
the  owners  of  the  lands  here  in  controversy 
a  contract  for  their  purchase  at  the  lowest 
possible  price.  They  were  not  the  agents 
of  the  owners.  Bowling  was  their  agent. 
Tile  complainants  are  not  responsible  for 
his  acts  and  transac^ons.  They  are  not 
in  issue  in  this  case,  and  they  will  not  be 
discussed.  Bowling  and  the  owners  of  the 
land  whom  he  represented  stood  upon  one 
side,  and  the  complainants  upon  the  other, 
in  the  negotiations  for  the  sale  of  these  landb 
to  the  latter.  The  complainants  were  pro- 
spective buyers.  Reid  and  Green  were  sell- 
ers. The  complainants  were  dealing  with 
the  vendors  at  arm's  length.  To  them  the 
lowest,  to  Reid  and  Green  the  highest,  price, 
was  the  desideratum,  and  Trice  and  Beamer 
had  the  right  to  use  all  fair  and  reasonable 
means  to  buy  the  land  from  its  owners  at 
the  lowest  price  which  they  were  willing 
to  receive  for  it.  There  is  no  evidence  in 
this  case  that  they  made  any  false  repre- 
sentations to  the  executors  or  to  Bowling,  or 
that  they  used  any  unfair  means  to  obtain 
a  contract  for  the  purchase  of  tbe  lands, 
while  the  fact  that  the  agent,  0.  W.  Corn- 
stock,  was  willing  to  take  them,  and  Reid 
and  Green  sold  them  to  him  at  the  same 
price  at  which  the  complainants  were  ex- 

Secting  to  buy  them,  is  very  persuasive  evi- 
ence  that  no  fraud  was  perpetrated  upon 
the  executors. 

Moreover,  if  the  charges  which  the  defend- 
ants make  against  the  complainants  were 
true,  they  would  constitute  no  defense  to 
this  suit.  Their  allied  offenses  were  not 
against  the  defendants,  but  against  the  for- 
mer owners  of  this  property.  These  owners 
have  made  no  complaint  and  their  rights 
and  remedies  are  not  here  in  question.  The 
only  issue  here  is  whether  or  not  the  con- 
structive trust  which  the  betrayal  of  con- 
fidence by  the  agent  Comstock  has  raised 
shall  be  enforced.  General  iniquitous  con- 
duct, reprehensible  acts  toward  third  par- 
ties, do  not  deprive  a  suitor  of  his  right  to 
justice  in  a  court  of  equity.  Wrongful  con- 
duct in  the  very  act  or  matter  which  con- 
stitutes the  oomplaiimnt's  ground  of  action, 
and  that  alone,  will  repel  from  a  court  of 
equily  on  the  ground  uiat  "he  who  comes 
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into  equity  must  do  so  with  clean  hands." 
This  rule  does  not  discjualify  any  complain- 
ant from  obtaining  relief  who  has  not  dealt 
unjustly  in  the  very  transactions  concern- 
ing which  be  complains.  Shavvr  t.  fleller 
d  M.  Co.  48  C.  C.  A.  48,  61,  108  Fed.  821. 
834;  Woodicard  v.  Woodward,  41  N.  J.  Eq. 
224,  225,  4  Atl.  424;  DeHn&  V.  Winokelsea, 
I  Cox  Ch.  Cas.  318,  319;  Lewis's  Appeal,  67 
Pa.  153,  166;  Bateman  v.  Fargason,  2 
Flipp.  660,  4  Fed.  32,  33;  Bispham,  Eq.  61; 
Mahonej/  v.  Boatwick,  96  Cal.  53,  61,  30  Pac 
1020.  The  acts  charged  against  tbe  com- 
plainants, even  if  they  had  been  committed, 
did  not  tend  to  perpetrate  any  wroUg  or  in- 
flict any  injury  upon  the  defendants,  raised, 
no  equity  in  their  favor,  Uid  constituted  no 
defense  to  the  enforcement  of  the  trust  which 
their  violation  of  duty  established. 

One  of  the  defenses  to  this  suit  was  that 
the  defendant  James  C.  Comstock,  who  now 
holds  the  title  to  the  lands  in  question,  was 
a  bona  fide  purchaser  thereof  for  value  with- 
out notice,  of  the  claim  of  the  complainants. 
The  court  below  found  that  this  defense  was 
not  sustained  by  the  evidence,  and  that 
James  C.  Comstock  stood  in  the  shoes  of 
his  brother,  C.  W.  Comstock,  the  agent  of 
the  complainants.  Counsel  for  the  defend- 
ants have  not  argued  or  suggested  in  this 
court  that  thera  was  any  error  in  this  con- 
clusion. But,  as  the  case  must  now  be  re- 
manded for  final  decree,  the  evidence  and 
the  law  upon  this  question  have  been  oare- 
fully  re-examined.  James  C.  Comstock  was 
a  brother  of  C.  W.  Comstock.  C.  W.  Com- 
stock procured  hi?  option  to  purchase  the 
land  on  September  15,  1899.  He  paid  $75 
for  it  at  that  time.  About  October  16,  1800. 
he  paid  $1,925  in  part  payment  of  the  pur- 
chase price.  On  RIarch  1,  1900,  $6,000  more 
was  paid.  The  deed  was  taken  to  James 
C.  Cranstock,  and  the  latter  made  his  note 
and  trust  deed  for  $30,000.  C.  W.  Corn- 
stock  managed  the  land,  conducted  all  th» 
correspondence  and  business,  caused  the 
leases  to  be  taken  to  himself,  acted  in  every 
way  as  the  owner,  and  his  brother,  James 
C.  Comstock,  acted  as  his  agent  in  the  en- 
tire transaction.  On  January  4,  1900,  Jamea 
C.  Comstock  deposited  with  his  brother,  0. 
\V.  Comstock,  $10,000,  and  they  say  that  out 
of  this  deposit  the  $2,000  which  C.  W.  Com- 
stock had  paid  in  September  and  October 
was  repaid  to  him,  and  the  $6,000  was  paid 
on  March  1,  1900.  The  option  to  pttr<£astt 
the^nd  was  assigned  to  James  C.  Com- 
stock about  October  12,  1S99.  He  never 
paid  his  brother  $1  for  the  assignment  of 
this  option  or  for  the  land,  although  the 
Vyidence  is  conclusive  that  the  latter  con- 
adered  it  of  much  greater  value  than  the 
aljiount  of  the  purchase  price  he  had  agreed 
to  pay  for  it.  In  February,  1900,  before 
the  $6,000  was  paid,  James  C.  Comstock  was 
notified  of  the  claim  of  Trice  and  Beamer. 
These  facts  compel  the  conclusion  that 
James  C.  Comstock  cannot  defeat  this  suit 
on  the  ground  that  he  is  a  bona  fide  purchas- 
er without  notice,  because  the  evidence  etmj 
vinces  that  he  is  the  mere  agent  and  reprel 
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-sentative  of  his  brother,  holding  the  proper- 
ty for  him,  and  because  he  received  notice 
-of  the  claim  of  the  complainants  before  he 
had  paid  more  than  $2,000  on  account  of 
the  purchase  of  the  property,  and  probably 
"before  he  had  paid  anything.  The  actual 
payment  of  the  Bumey  which  constitutes  the 
purchase  price  before  the  receipt  of  notice 
18  indispensable  to  the  maintenance  of  the 
'claim  that  one  is  a  bona  fide  purchaeer  with- 
■out  notice.  Jetcett  v.  Palmer,  7  Johns.  Ch. 
64,  67,  38,  11  Am.  Dec.  401;  Sardingham 
T.  Nicholls,  3  Atk.  304 ;  Harrison  v.  South- 
'Cote,  1  Atk.  538 ;  S/ory  v.  Windsor,  2  Atk. 
630;  Kiefer  v.  Rogers,  19  Minn,  32,  Gil.  14  j 
WallacB  V.  Wilson,  30  Mo.  336. 

The  result  is  that  the  complainants  are 
«ntitled  to  the  relief  which  they  sought  by 
their  bi!l.  The  evidence  in  this  case  has 
been  carefully  examined.  It  does  not  lead  to 
the  conclusion  that  the  defendants  or  either 
-of  them  intended  to  perpetrate  any  injustice 
or  wrong  upon  the  complainants,  or  to  do 
any  act  which  they  deemed  inconsistent  with 
the  rules  of  honor  and  fair  dealing.  But 
-the  fiduciary  relation  through  which  the 
•agent,  C.  W.  Comstock,  procured  his  infor- 
DAtion  and  knowledge  of  the  location,  char- 
acter, and  value  of  this  tract  of  land,  his 
Acceptance  of  the  agency,  his  leading  of  the 
probable  purchaser  to  the  property,  his  re- 
■ceipt  from  his  principals  of  the  expenses  of 
his  trip,  forbade  him  from  purchasing  this 


land  for  himself,  and  thereby  preventing  his 
principals  from  elTecting  a  sale  of 'it,  and 
charged  it  in  his  hands  with  a  constructive 
trust  in  their  favor. 

The  decree  helotc  ia  aeoordingli/  reversed, 
and  the  case  is  remanded  to  the  Circuit 
Court,  with  directions  to  enter  a  decree  to 
the  effect  that  the  defendants  hold  the  titie 
to  the  1,925  acres  of  land  described  in  tiie 
bill  in  trust  for  the  sole  use  and  benefit  of 
the  complainants;  that  upon  the  payment 
to  the  defendants  or  their  attorneys  of  the 
amount  of  money  which  they  have  expended 
in  purchasing  the  lands,  with  interest  there- 
on at  the  legal  rate,  from  the  respective 
times  of  their  pigment*,  and  upon  the  pay- 
ment and  surrender  to  James  C.  ComstocK  of 
his  note  for  $30,000,  wliich  he  executed  in 
part  payment  of  the  purchase  price,  or  up- 
on the  execution  and  delivery  to  him  of  a 
bond,  with  sufficient  sureties,  approved  by 
the  judge  and  conditioned  to  pay  the  note 
of  $30,000,  and  to  hold  the  defendant  Jamea 
C.  Comstock  harmless  therefrom  and  frcnn 
the  trust  deed  or  mortoage  securing  the 
same,  the  defendants  shaU  convey  the  lands 
in  dispute  to  the  complainants;  that  in  de- 
fault of  such  conveyance  the  title  shall  be 
passed  by  decree;  and  that  the  defendants 
shall  pay  the  ooats  of  the  suit. 

Reheaiing  denied. 


PENNSYLVANIA 
CITY  OF  PITTSBUKG,  Appt., 

V. 

STEEKETT  SUBDISTMCT  SCHOOL. 

(204  Pa.  635.) 

Propertr  owned  by  it  anb  aobool  dis- 
trict, aad  vaed  exclsslvelr  for  p«r- 
poaea  of  pabUo  edneatlon.  Is  not  wob- 
]ect  to  local  assessment  for  a  municipal 
ImprovemeDt,  where  the  statute  does  not  ex- 
pressly  make  It  so,  but  proTides  for  collec- 
tion of  snch  asMflsments  br  sale  of  the 
property. 

(January  0,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  3,  for 
Allegheny  County  in  favor  of  defendant,  in 
a  proceeding  to  enforce  payment  of  a  street- 
paving  assessment.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  T.  D.  Caruahait  and  WUIlam 
W.  Sialtk,  for  appellant; 

An  assessment  for  municipal  improve- 
ments is  not  taxation  in  its  general  form, 
but  is  a  special  assessment  upon  property 
specially  benefited. 

NoTB. — ^As  to  liability  to  assesnlieBt  for  pab- 
Uc  Improvements,  of  property  of  edacatlonal 
InatltiitioD,  see  also.  In  this  series,  8aa  Diego 
V.  LlDda  Vista  Irrlg.  Diet  (Cal.)  S5  L.  B.  A. 
-88,  and  note. 
01  L.  K.  A. 


BUPREUE  COURT. 

aetrickley  M.  E.  Church's  Appeal,'  166  Pa, 
475,  30  Atl.  1007;  Jiew  Oastle  City  v.  Stona 
Church  Graveyard,  172  Pa.  86,  33  Atl.  238; 
Philadelphia  v.  Union  Burial  Ground  Soo. 
178  Pa.  533,  36  L.  R.  A.  263,  36  Atl.  172. 

If  the  lien  is  valid,  then  clearly  we  can 
enforce  its  collection. 

Re  Harding  Street,  31  Pitteb.  L  J.  N.  S. 
147. 

Messrs.  JTane  T.  Luaav,  Tliomms  O. 
Iamav,  and  Oharlas  P.  On  for  appellee. 

MeatresAt,  J.,  delivered  Urn  opiniim  of 

the  court: 

There  is  hut  a  single  question  in  this  ease, 
and  that  is  whether  real  estate  purchased 
and  held  by  the  board  of  directors  of  sub 
school  districts  in  the  ci^  of  Pittsburg  ia 
liable  to  assessment  for  jading,  paving, 
and  curbii^  a  street  on  which  said  real  es- 
tate abuts.  The  learned  trial  judge  answered 
the  question  in  the  native,  and  denied  the 
right  of  the  city  to  recover  from  a  lubdiB- 
trict  the  cost  of  the  improvement. 

By  the  act  of  February  12,  1869  (P.  L. 
150),  tlie  city  of  Pittsburg  was  created  an 
independent  school  district,  A  central  board 
of  wiucation  was  established,  having  cor- 
porate capacity,  with  certain  powers  over, 
and  duties  relative  to,  the  schools  and  sub- 
district  tehools  of  the  city.  Tli6  board  is 
composed  of  one  member  elouted  by  the  boturd 
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of  directore  of  each  of  the  subdistricts.  It 
is  required,  among  other  things,  to  maintain 
one  high  school  and  one  or  more  separate 
schools  for  children  of  color,  and  authorized 
to  take  and  hold  real  estate  for  these  pur- 
poses; to  assess,  and,  through  the  city  treas- 
urer, collect,  sufficient  taxes  to  establiah  and 
maintain  the  high  school  and  schools  for 
children  of  color,  and  for  the  payment  of 
the  teachers  of  the  several  subdistrict 
schools.  Each  ward  is  made  a  subdistrict, 
and  two  school  directors  are  to  be  elected 
annually  therein  for  a  term  of  three  years. 
The  board  of  directors  of  a  subdistrict  is 
authorized,  inter  alia,  to  purchase  and  hold 
such  real  estate  and  perB(mal  moperty  as 
may  be  necessary  for  uie  establishment  and 
support  of  the  schools  within  their  respec- 
tive districts,  and  to  dispose  of  the  same; 
to  cause  suitable  lots  of  ground  to  be  pur- 
chased or  rented,  and  suitable  buildings  to 
be  erected  or  rented  for  schoolhouses,  and 
to  supply  the  same  with  the  proper  conven- 
iences and  fuel,  and  are  given  general  super- 
vision over  the  schools;  to  levy  a  special 
tax,  to  be  applied  solely  to  the  purchasing 
or  paying  for  the  ground,  the  building  or 
erection  of  schoolhouses  thereon,  the  repair- 
ing of  said  houses,  and  furniture,  appara- 
tus, and  all  necessary  books  and  stationery, 
and  fuel  therefor,  and  janitor  service;  to 
appoint  the  teachers  of  the  subdistrict 
schools,  and  to  dismiss  them  at  any  time  for 
cause;  ajnd  to  suspend  or  expel  from  the 
schools  all  persons  found  guilty  of  incorri- 
gible conduct.  The  board  is  required  to  ad- 
mit to  the  school  of  the  subdistrict  all  per- 
sons between  the  agps  of  six  and  twenty-one 
years,  residents  of  the  subdistrict,  except 
persons  of  color. 

In  1891  the  Sterrett  subdistrict,  the  ap- 
pellee, purchased  a  lot  of  ground  within  the 
subdistrict,  and  erected  a  school  building 
thereon,  which,  since  its  erection,  has  been 
used  exclusively  for  school  purposes.  This 
property  abuts  on  Linden  avenue,  a  public 
street  of  the  city,  which  in  1893  was  graded, 
paved,  and  curbed  by  the  city.  Viewers  were 
appointed  by  the  court  of  common  pleas, 
who  assessed  the  property  of  the  subdistrict 
with  $1,336.6^,  as  special  benefits,  which 
assessment  was  reported  to,  and  duly  con- 
firmed by,  the  court.  A  municipal  lien  was 
filed  by  the  citv  against  the  property  under 
the  act  of  May  IG,  1891  (P.  L.  75),  and  a 
scire  facias  thereon  was  issued  to  enforce 
payment  of  the  claim  against  the  premises. 
An  affidavit  of  defense  and  plea  were  filed, 
and  no  further  proceedings  were  taken  on 
the  scire  facias.  About  five  years  thereafter 
the  city  issued  a  scire  facias  to  revive-  and 
continue  the  lien,  and  on  the  trial  thereof 
the  court  directed  a  verdict  for  the  plain- 
tiff, subject  to  the  question  "whether  real 
estate,  tiie  property  of  the  subdistrict  schools 
in  the  city  of  Pittsburg,  is  liable  to  assess- 
ment for  municipal  improvements."  Subse- 
quently, on  motion  of  appellee's  counsel, 
the  court  entered  judgment  for  the  defend- 
ant non  obstante  veredioto,  on  the  ground 
that  the  real  estate  of  the  subdUtrict  was 
61  L.  B.  A. 


not  liable  for  a  municipal  claim  for  a  street 
improvement,  because  toe  property  was  tued 
exclusively  for  school  purposes,  and  held 
further  that  this  proceeding  is  an  action 
in  rem,  and,  as  "it  Is  not  pretended  that 
thia  land  could  be  sold  to  satisfy  this  lioi,"' 
judgment  should  not  be  entered  on  the  vei- 
dict  in  favor  of  the  plaintiff. 

The  provisions  of  uie  act  of  1869,  as  re- 
ferred to  and  quoted  above,  indicate  suffi- 
ciently for  the  purposes  of  this  case  the  pow- 
ers and  duties  of  the  central  board  of  edu- 
cation, and  of  the  board  of  directors  of  the 
respective  subdistricts.  The  system  of  edu- 
cation created  by  the  act  requires  the  united 
action  of  the  central  and  subdistrict  board» 
of  directors  to  render  it  complete  and  ef- 
fective. When  organized  and  m  operaUon, 
it  is  an  efficient  means  of  enforcing  arti- 
cle 10,  S  1,  of  the  Constitution,  which  pro- 
vides that  "the  general  assembly  shall  pro- 
vide for  the  maintenance  and  support  of  a 
thorough  and  efficient  system  of  public 
schools,  wherein  all  the  children  of  this 
commonwealth,  above  the  age  of  six  years, 
may  be  educated."  While  the  city  is  the 
school  district,  yet  the  title  to  the  real  es- 
tate necessary  for  subdistrict  school  pur- 
poses is  taken  and  held  by  the  directors  of 
the  subdistricts.  It  is  also  true  that  the 
real  estate  in  each  subdistrict  is  purchased 
and  paid  for  by  the  money  of  the  subdistrict 
in  wbicli  it  is  located.  These  facta,  however, 
do  not  deprive  it  of  the  character  of  public 
property  used  for  school  purposes.  It  is 
one  of  Uie  necessary  and  indispensable  meana 
which  the  state,  through  the  city,  uses  in 
carrying  out  the  system  of  public  education 
commanded  by  the  Constitution  of  the  com- 
monwealth. Each  of  the  subdistricts  is 
charged  with  the  same  duty  in  this  respect, 
and  that  the  act  of  1869  did  not  impose  up- 
on the  city  the  power  and  the  duty  of  pur- 
chasing and  holding  the  title  to  the  real  es- 
tate cannot  afi'ect  its  character  as  puUie 
property,  uor  deny  to  the  subdistricts  their 
riglit  to  exemption  from  taxation  or  munici- 
pal assessments  to  which  the  city,  as  a 
school  district,  would  be  entitled  if  the  title 
was  vested  in  itT  In  either  case,  regardless 
nf  where  the  title  is  lodged,  the  property  is 
taken,  held,  and  used  "for  the  maintenance 
and  support  of  a  thorough  and  efficient  sys- 
tem of  public  schools.*'  The  burden  imposed 
on  subdistricts  by  the  purchase  of  real  es- 
tate  for  school  purposes  is  eqiuilized  among 
the  subdistricts  by  similar  service  to  be  per- 
'  formed  by  each  subdistrict.  Substituwig 
"subdistrict"  for  "municipality,"  and  "dis- 
trict" for  '"state,"  the  following  language  of 
.  Agnew,  J.,  in  Re  Washington  Avenue,  69 
.  Pa.  3^^,  8  Am.  Rep.  255,  is  applicable  here: 
"Xor  is  this  mode  of  taxation  inconsistent 
with  our  notions  of  the  right  of  private 
property  and  of  the  equality  of  burdens,  for 
each  municipality,  in  its  turn  (sooner  or 
later),  by  a  tax  on  all  of  its  inhabitants, 
pays  only  for  what  it  makes  and  enjoys 
within  its  own  limits;  and  thus  in  the  courae- 
of  time  the  burden  is  equalized  upon  all,  as- 
every  portion  of  the  state  makes  its  own  Im- 
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rovements  and  enjoys  their  peculiar  bene- 

ts." 

Regarding  the  real  estate  in  question  as 
the  property  of  a  school  district, — "a  quasi 
corporation  for  the  sole  purpose  of  adminia- 
tenoff  the  commonwealtli's  system  of  pub- 
lic educatiraij" — ^is  it  subject  to  an  assew- 
ment  for  beiuflts  received  by  reason  of  the 
improvement  of  the  street  on  whidi  it  abutat 
The  act  of  May  16,  1801,  under  which  this 
lien  was  filed,  provides  that  whenever  there 
shall  be  any  final  assessment  made  on  "any 
property  or  properties"  to  pay  for  the  cost, 
expenses,  and  damages  of  any  municipal  im- 
provements, the  property  bo  assessed  shall  be 
subject  to  a  lien  for  the  amount  of  such  as- 
sessment. The  act  provides  for  the  enforce- 
ment of  tho  lien  and  the  collection  of  the 
claim  by  sale  of  the  real  estate  os  a  levari 
facias  issued  on  the  judgment  obtained  on  a 
scire  facias.  It  will  be  observed  that  the 
terms  of  the  act  do  not  limit  its  application 
to  private,  as  distinguished  from  public, 
property.  The  words  employed  in  the  stat- 
ute are  "any  property  or  properties,"  and 
they  are  sufficiently  comprehensive,  if  so  in- 
tended by  the  l^slature,  to  include  all 
property,  whether  held  for  public  use  or 
owned  by  a  private  individual.  But  in  con- 
struing this  legislation,  and  in  determining 
the  intention  of  the  legislature  in  its  en- 
actment, we  must  be  guided  by  the  well-es- 
tablished rule  that  "it  is  always  to  be  as- 
sumed that  the  general  language  of  statutes 
is  made  use  of  with  reference  to  taxable  sub- 
jects, and  the  property  of  municipalities  is 
not  in  any  proper  sense  taxable.  It  is  there- 
fore, by  clear  implication,  excluded."  Cool- 
ey,  Taxn.  131 ;  Erie  County  v.  Brie,  113  Pa. 
330,  6  Atl.  136.  In  speaking  of  the  presump- 
tion that  public  property  is  exempt  from 
taxation.  Judge  Cooley  (Cooley,  Taxn.  130) 
says:  "Some  things  are  always  presump- 
tively exempted  from  the  operation  of  gen- 
eral tax  laws,  because  it  is  reasonable  to 
suppose  they  were  not  within  the  intent  of 
the  legislature  in  adopting  them."  Such  is 
the  case  with  property  belonging  to  the  state 
and  its  municipalities,  and  which  is  held  by 
them  for  governmental  purposes.  All  sucn 
property  is  taxable,  if  the  state  shall  see  fit 
to  tax  it;  but  to  levy  a  tax  upon  it  would 
render  necessary  new  taxes  to  meet  the  de- 
mands of  this  tax,  and  thus  th^public  would 
be  taxing  itself  in  order  to  raise  money  to 
pay  over  to  itself,  and  no  one  would  be  bene- 
fited but  the  officers  employed,  whose  com- 
pensation would  go  to  increase  the  useless 
levy.  It  cannot  be  supposed  that  the  legis- 
lature would  ever  purposely  lay  such  a  ^r- 
den  upon  public  property,  and  it  is  therefore 
a  reasonable  conclusion  that,  however  gen- 
eral may  be  the  enumeration  of  property  for 
taxation,  the  property  held  by  the  state  and 
by  all  its  municipalities  for  governmental 

purposes  was  intended  to  be  excluded,  and 
the  law  will  be  administered  as  excluding  it 
in  fact.  In  Jones  v.  Tatham,  20  Pa.  398, 
Lewis,  J.,  delivering  the  opinion  of  the  court, 
says:  "Words  of  a  statute  applying  to  pri- 
vate ririttd  do  not  affect  those  of  t£e  state. 
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This  principle  is  well  established,  and  is  in- 
dispensable to  the  security  of  the  public - 
rignts.  The  general  business  of  the  legisla- 
tive power  is  to  establish  laws  for  individ- 
uals, not  for  the  sovereign;  and,  when  the- 
rights  of  the  commonwealth  are  to  he  trans- 
ferred or  affected,  the  intention  must  be 
plainly  expressed  or  necessarily  implied." 
In  Directors  of  Poor  v.  School  IHreotws,  42 
Pa.  21,  Chief  Justice  Lowrie  says:  **The- 
public  is  never  subject  to  tax  laws,  and  no- 
portion  of  it  can  be  without  express  statute. 
No  exemption  law  is  needed  for  any  public 
property,  held  as  such."  The  late  Chief  Jus- 
tice Green  repeated  this  language  with  ap- 
proval in  his  opinion  in  Erie  County 
V.  Erie,  113  Pa.  360,  0  Atl.  136. 
In  Endlich  on  the  Interpretation  of  Stat- 
utes, S  101,  the  author,  citing  authorities  to* 
support  the  text,  si^:  "The  Crown  is  not 
reached,  except  by  express  words  or  by  neces- 
sary implication,  in  any  case  where  it  would, 
be  ousted  of  an  existing  prerogative  or  in- 
terest. It  is  presumed  that  the  legislature 
does  not  intend  to  deprive  the  Crown  of  any 
prerogative,  right,  or  property,  unless  it 
expresses  its  intention  to  do  so  in  explicit 
terms,  or  makes  the  inference  irresistible. 
Where,  therefore,  the  language  of  the  statute 
is  general,  and,  in  its  wide  and  natural 
sense,  would  devest  or  take  away  any  pre- 
rogative or  right,  [titles  or  intereataj  from 
the  Crown,  it  is  construed  so  as  to  exclude 
that  effect." 

It  is  contended,  however,  that  an  assess- 
ment for  a  local  improvement  is  not  taxation-, 
in  its  general  form,  and  hence  is  not  subject 
to  the  rule  that  statutes  imposing  taxation 
do  not  apply  to,  or  impose  a  tax  upon,  prop- 
erty held  by  the  state  or  one  of  its  munici- 
palities, unless  it  is  expressly  so  provided. 
In  support  of  this  position,  the  learned  coun- 
sel for  the  appellant  rely  upon  Sewickley  M. 
E.  Church's  Appeal,  165  Pa.  475,  30  Atl.. 
1007,  and  two  kindred  cases  decided  by  this 
court.  The  question  in  those  cases,  however,, 
was,  as  tho  appellant's  counsel  conoede, 
whether  the  constitutional  exemptitm  from 
taxation  applies  to  municipal  aasessments- 
It  was  held  that  it  did  not  apply  to  such  as- 
sessments, and  only  relieves  from  the  obli- 
gation to  pay  the  ordinary  taxes  levied  for 
general  purposes.  There  can  be  but  little 
doubt  that  such  is  now  the  settled  rule  in 
thi»  state.  It  was  admitted,  however,  by 
Chief  Justice  Sterrett,  in  Church's  Appeal, 
that  these  assessments,  resting  for  their 
final  reason  upon  special  local  benefits,  are 
referable  to  the  taxing  power,  and  are  there- 
fore not  improperly  recognized  as  a  species. 
of  taxation.  Such  assessments  have  been 
recognized  as  an  exercise  of  the  taxing  pow- 
er in  numerous  other  decisions  of  this  court, 
and  in  the  decisions  of  the  courts  of  other 
states.  Hammett  v.  Philadelphia,  65  Pa. 
14R,  3  Am.  Rep.  615;  lie  Washington  Ave- 
nue, 69  Pa.  352,  8  Am.  Rep.  255;  Olive  Ceme- 
tery Co.  V.  Philadelphia,  93  Pa.  129,  39  Am. 
Rep.  732;  Erie  v.  First  Universalist  Church, 
105  Pa.  278;  McKecsport  v.  Fidler,  147  Pa.. 
632,  23  Atl.  7&U ;  Board  of  Improvement  v.. 
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lAttle  Bock  Bekool  Di$t.  66  Ark.  354,  16 
L.  R.  A.  418,  19  S.  W.  969;  Worcester  Coun- 
ty T.  Worcester,  116  Mobs.  193,  17  Am.  Rep. 
1S9.  in  Olive  Cemetery  Co.  y.  PhUadelpiiia, 
93  Pa.  129,  39  Am.  Rep.  732,  Starrett.  J., 
delivering  the  opinion,  says:  "It  is  con- 
ceded, however,  that  the  authority  to  make 
and  collect  such  assessments  is  deligated 
hy  the  commonwealth.  If  it  does  not  ema- 
nate from  the  inherent  powers  of  the  goretn- 
meat  to  levy  and  collect  taxes,  it  is  ufficnit 
to  understand  whence  it  cornea.  The  only 
-warrant  for  deI^;atiDg  such  authority  must 
be  either  in  the  right  of  eminent  domain  or 
in  the  taxing  power.  It  cannot  be  found 
in  the  former,  and  hence  it  must  be  in  the 
Jatter."  In  Brie  v.  First  Universalist 
Churchy  105  Pa.  278,  Gordon,  approring- 
■ly  repeats  this  language,  and  adds:  "Scarce- 
ly less  emphatic  is  the  declaration  of  Mr. 
Justice  Sharswood,  in  Hammett  t.  Phila- 
■delphia,  66  Fa.  146,  3  Am.  Rep.  615,  that 
this  mode  of  municipal  assessment  for  the 
coflt  of  local  improvemente  upon  the  prop- 
erties benefited  is  a  species  of  tazanon." 
Judge  Gordon  also  says  that  Be  Wtishington 
Avenue,  69  Pa.  352,  8  Am.  Rep.  255,  Oratg 
T.  PhUadelphia,  89  Pa.  265,  and  Philadel- 
phia T.  BuUj  93  Pa.  16,  are  ruled  upon  the 
assumption  that  Biieh  assessnmits  are 
taxes.  The  same  view  is  entertained  in 
many  other  states,  and  it  is  toere  held  that 
the  general  language  of  a  statute  authoriz- 
ing asaesBments  for  local  improvements  does 
not  apply  to  property  held  by  the  state, 
or  a  political  subdivision  thereof,  and  de- 
voted strictly  to  public  use.  Clinton  v. 
Henry  County,  115  Mo.  667,  22  S.  W.  494; 
Board  of  Improvemmt  y.  Little  Rook  School 
Dist.  56  Ark.  354,  16  L.  R.  A.  418,  19  S.  W. 
969.  In  the  latter  case,  Hemingway,  J., 
speaking  for  the  supreme  court  of  Arkansas, 
says:  "If  it  be  argued  that  the  reasoning 
upon  which  the  rule  [under  which  public 
property  is  presumed  to  be  exempt]  is  placed 
does  not  apply  to  special  taxes  for  local  im- 
provements, because  the  levy  would  fall  up- 
-on  one  public  body  for  the  benefit  of  a  small- 
er one,  or  because  the  entire  school  dis- 
trict would  pay  the  tax,  while  the  small  im- 
provement (ustrict  must  bear  the  loss  from 
the  exemption,  the  answer  is  that  the  same 
is  the  case  with  regard  to  ggieral  taxes. 
Exfmption  of  the  statehouse  and  other  state 
institutions  relieves  every  taxable  subject 
in  the  state  from  the  burden  of  taxation, 
but  it  deprives  the  particular  county  or 
school  district  in  which  they  are  situate  of 
the  entire  county  or  school  tax;  and  so  the 
exemption  of  county  property  from  state 
taxes  boiefits  the  county  only,  and  deprives 
the  entire  state  of  revenue;  still,  in  all  such 
oases,  it  is  held  that  exemption  fs  applied 
wherever  liability  is  not  expressed  or  nec- 
essarily implied.  If  the  disparity  of  bur- 
den and  benefit  docs  not  prevent  the  opera- 
tion of  the  rule  as  to  general  taxes,  we  see 
-no  reastm  why  it  should  as  to  special  assess- 
ments." 

These  authorities  conclusively  show  that 
-statutes  imposing  assessments  for  local  im- 
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provements  are  enacted  in  the  exercise  of 
the  taxing  power  of  the  legislature.  They, 
therefore,  notwithstanding  the  generality  of 
the  enumeration  of  the  property  affected,  do 
not  apply  or  relate  to  property  held  or  used 
for  public  purposes  by  the  state  or  any  of 
its  political  subdivisions.  The  reasons  for 
this  rule  given  in  the  authorities  cited  above 
are  oonTincing,  and  amply  sufficient  to  sus- 
tain it.  The  imposition  of  a  tax  or  assen- 
ment  by  the  authority  of  the  state,  repre- 
sented by  itself  or  any  subordinate  politi- 
cal division  thereof,  upcm  property  held  by 
another  subordinate  division,  and  used  for 
public  purposes,  would,  in  effect,  be  a  party 
demanding  money  and  receiving  payment 
from  himself.  An  assessment  pays  for  a 
public,  thou^  a  local,  improvement.  It 
therefore  rebeves  the  public  Irom  Uie  neocft- 
sity  of  contributing  to  the  cost  or  expense 
of  the  improvement.  If  public  property  pur- 
chased by  funds  raised  by  taxation  is  sub- 
jected to  assessment  for  a  local  public  im- 
provement, it  is  the  public  paying  the  pub- 
lic, which  clearly  discloses  the  aMurdity  of 
the  proposition.  The  fact  that  ihe  benefit 
of  the  exemption  would  inure  to  the  people 
of  only  a  portion  of  the  territory  which  pro- 
duces the  revenue  from  which  the  property 
is  purchased  cannot  affect  the  right  to  ex- 
emption. As  is  shown  in  the  authorities 
cited  above,  the  same  injection  would  be 
equally  effective  in  preventing  public  prop- 
erty from  being  relieved  from  general  taxa- 
tion. It  may  also  be  observed  that  the 
other  parts  of  the  territory  not  benefited  by 
the  local  improvement  would  in  time  derive 
like  benefit  from  similar  improvements, 
without  the  liaUUty  fw  assessment  of 
their  property. 

The  mode  provided  in  the  act  of  1891  for 
enforcing  the  assessment  also  leads  to  the 
conclusion  that  the  legislature  did  not  in- 
tend that  it  should  apply  to  the  property  of 
school  districts.  The  statute  provides  that 
the  collection  of  the  claim  shall  be  by  "writ 
nf  scire  fadas,  in  accordance  with  Uie  course 
of  the  common  law,"  on  \riiidi  a  judgment 
shall  be  entered  for  the  debt,  interest  and 
cost  of  the  lien.  A  writ  of  levari  fuoiaa 
shall  issue  on  the  judgment,  sjid  by  virtue 
thereof  the  sheriff  shall  sell  the  property. 
As  the  proceeding  is  statutory,  it  is  exclu- 
sive, and  niTist  be  pursued  in  the  enforce- 
ment of  the  claim.  There  is  no  personal 
liability  against  the  owner  which  can  be  en- 
forced by  an  ordinary  action  at  law.  Here 
the  claim  cannot  be  paid  by  the  school  board 
of  the  subdistrict,  as  it  has  no  funds  with 
which  to  make  payment.  As  we  have  oeui 
by  reference  to  the  act  of  1860,  the  subdis- 
trict school  boards  are  authorizied  to  levy  a 
tax  solely  for  the  purpose  of  purchasing 
school  sites,  for  the  erection  and  repair  of 
school  buildings,  for  the  purchase  of  school 
.apparatus,  and  to  pay  for  fuel  and  for  jan- 
itor service.  For  no  other  purpose  and  to 
meet  no  other  indebtedness  can  the  board  of 
a  subdistrict  levy  or  collect  a  tax.  If,  there- 
fore, the  claim  of  the  plaintiff  in  this  ease 
is  oolleeked.  It  must  be  dcme  by  a  sale  of  tba 
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-school  proper^  on  a  levari  fcdat  by  the 
aherifJ.  As  said  by  Williams,  J.,  in  O'Don- 
nell  V.  U(w«  Ttop.  8ehool  Diat.  133  Pa.  162, 
19  Atl.  358,  this  would  tatce  from  it  (sub- 
■district)  the  schoolhouse,  and  defeat  the 
very  purposes  for  which  the  district  was 
-organized.  For  such  reason  it  was  held  in 
that  case  that  an  execution  could  not  issue 
■on  a  judgment  against  a  BChool  district  cre- 
ated by  authority  of  the  act  of  1864  (P.  L. 
617 ) .  In  Patterson  v.  Pennaylvanta  Reform 
School,  92  Fa.  229,  it  was  held  tliat  the  de- 
fendant was  "a  public  corporate  body,  and 
cannot  be  proceeded  against  by  levari 
facials."  And  in  Monaghan  t.  Philadelphia, 
28  Pa.  207,  it  is  said:  "It  is  very  clear  that 
none  of  the  property  of  a  municipal  corpora- 
tion, whether  real  or  personal,  necessary  to 
the  corporation  for  governmental  purposes, 
'Could  be  seized  and  sold,  even  if  the  usual 
proetss  for  collecting  a  judgment  could  is- 
■sue  against  such  corporation."  In  Bohaffer 
■V.  Cadicallader,  36  Pa.  126,  Chief  Justice 
Lowrie  says:  "It  is  essential  to  the  exist- 
ence of  a  li^  (as  of  all  other  legal  rights) 
that  it  be  recognized  by  law,  by  being  en- 
forced or  protected  as  such.  This  is  a  very 
plain  principle,  and  it  refuses  to  a  judg- 
ment against  a  municipal  corporation  the 
character  of  a  lien  on  ito  land,  because  such 
■a  judgment  cannot  be  executed  against  the 
land." 

In  contemplation  of  the  constitutional 
provision  relative  to  our  public  schools,  and 
fltatutory  enactments  to  enforce  it,  the 
school  districts  or  subdistricts  of  the  state 
■are  the  agents  of  the  commonwealth  in  the 
administration  of  its  sjrstem  of  public  edu- 
cation. They  are  made  quasi  corporations 
iOT  that  purpose.  Ford  v.  Kendall  Sohool 
Diat.  121  Pa.  543,  1  L.  R.  A.  607.  15  Atl. 
812.  They  therefore  hold  the  property  as 
the  agent  of  the  state,  and  for  the  purpose 
•of  malcing  its  public  school  system  effective. 
Taxation  of  any  kind  wjiatever  imposed  up- 
on the  property  would  interfere  with  and 
defeat  the  commonwealth  in  maintaining 
the  system  of  education  required  by  the 
ConsUtution.  Such  an  intention  should  not 
Ik  attributed  to  the  Iwslature  in  the  en- 
actment of  either  special  or  general  tax  laws 
unless  it  is  manifested  by  c^r  and  expliat 
language. 

We  think  it  clear,  therefore,  on  reason 
and  authority,  that  the  language  used  in  the 
■act  of  I8!)l  does  not  apply  to  property  held 
the  state  or  any  of  its  political  subdivi- 
sions for  public  use.  The  statute,  in  impos- 
ing the  burden,  does  not  discriminate  be- 
tveea  private  and  public  property,  and  does 
not  expressly  place  it  upon  public  property. 
The  appellee's  property  is  therefore  pre- 
sumptively exempted  from  the  operation  of 
the  act,  and  the  lien  sought  to  be  enforced 
here  has  no  statutory  authority,  which  is 
necessary  to  its  validity,  to  support  it. 

The  question  raised  here  has  been  directly 
adjudicated  in  some  of  the  states.  In  Board 
of  Improvement  v.  Little  Rock  School  Diat. 
56  Ark.  354,  16  L.  R.  A.  418,  19  S.  W.  969, 
the  supreme  court  of  Arkansas  held  that  an 
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assessment  of  public  school  property  for 
local  improvements  is  not  authorized  by  a 
statute  which  in  general  terms  requires  tbe 
assessment  to  be  upon  all  real  property  sit- 
uate in  the  district.  Hemingway,  J.,  deliv- 
ering the  opinion,  holds  that  public  prop- 
erty is  exempt  from  special  taxation,  and, 
after  citing  numerous  authorities  to  support 
hia  position,  says :  "It  is  argued  that,  even 
if  public  property  is  exempt,  the  exemption 
does  not  extend  to  the  property  of  public 
school  districte,  inasmuch  as  they  are  not, 
strictly  speaking,  municipal  corporations, 
and  education  is  not  a  governmental  func- 
tion. The  Constitution  provides  that  the 
state  shall  eve*  maintain  iree  public  schools, 
and  in  performiug  this  duty  it  exercises  a 
function  strictly  public  and  sovemmeaital. 
It  created  school  districts,  and  imposed  xmoa 
them,  iy  part,  this  duty,  and  in  order  to  dis- 
charge it  they  own  scho^houses.  They  have 
no  other  duty  than  to  perform  for  the  state 
this  public  function,  and  only  that  they  may 
do  it,  is  tbe  house  held.  The  state  may 
abolish  them,  take  the  property,  and  under- 
take, directly  or  through  other  agencies, 
this  public  function.  The  means  of  con- 
trolling the  property  would  thereby  be 
chang^,  but  its  use  would  be  unchanged; 
and  there  is  nothing  in  the  policy  of  the  law 
to  exempt  the  property  while  held  and  con- 
trolled by  the  state  which  would  deny  the 
exemption  while  held  by  the  state's  agent, 
and  used  in  the  performance  of  its  duties. 
Qreen  v.  United  States,  9  Wall.  655,  19  L. 
ed.  806." 

In  Hartford  v.  Weat  Middle  Diat.  46  Conn. 
462,  29  Am.  Rep.  687,  the  supreme  court 
of  Connecticut  holds  that  land  occupied  by 
a  schoolhouse  and  used  solely  for  school  pur- 
poses cannot  be  assessed  for  the  laying  out 
of  an  adjoining  street.  In  support  of  his 
conclusion,  Granger,  J.,  delivering  the  opin- 
ion, says :  "How  could  the  defendants,  as  a 
school  district,  be  benefited  by  the  laying  out 
of  the  street?  The  assessment  was  undoubt- 
edly made  upon  the  idea  that  the  intrinsic 
value  of  the  property  was  increased,  but,  if 
that  were  so  as  a  matter  of  fact,  does  it  fol- 
low tliat  it  was  increased  in  value  as  school- 
district  property,  bought  and  used  solely  for 
school  purposes,  am)  did  the  district,  or  could 
it,  from  the  nature  of  things,  derive  any  im- 
mediate, direct,  or  special  benefit  from  the 
laying  out  of  the  street?  We  are  unable  to 
see  how  the  district,  as  a  corporation,  could 
be  so  benefited,  or  that  their  property  was 
rendered  any  moro  valuable  for  the  purpose 
for  which  they  used  it,  and  for  which  th^ 
must  conlinue  to  use  it,  if  not  for  all  time, 
at  least  for  a  very  long  period.'* 

In  tbe  recent  case  of  Witter  v.  Miaaion 
School  Diat.  121  Cal.  350,  53  Pac.  905,  the 
supreme  court  of  California  held  that  a  lot 
belonging  to  a  school  district  is  not  liable  for 
an  assessment  for  street  improvements  if 
used  for  school  purposes.  The.  court,  con- 
ceding that  there  might  be  exemption  from 
"taxation"  where  there  would  not  necessarily 
be  exemption  from  "assessments,"  put  its 
decision  on  the  ground  "that  the  state  is  not 
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bound  by  gmeral  words  in  a  statute  which 
would  operate  to  trench  upon  its  sovereign 
rights,  injuriously  affect  its  capacity  to  per- 
form its  functions,  or  establish  a  right  of  ac- 
tion against  it." 

We  are  aware  that  in  some  jurisdictions  it 
is  held  that  public  property  ia  subject  to  gen- 
eral as  well  as  special  taxation,  where  it  is 
not  excepted  in  the  statute  imposing  the  tax. 
We  think,  however,  the  contrary  is  the  better 


view,  and  that  it  is  supported  by  reason  and 

the  great  weight  of  authority. 

In  accordance  with  the  views  above 
pressed,  we  are  of  opinion  that  the  real  es- 
tate of  the  sub  achool  districts  of  the  city  of 
Pittsburg  is  not  subject  to  an  assessment  for 
the  cost  and  expenses  of  local  improvements. 

The  asifiimments  of  error  are  overruled, 
and  the  judgment  ia  affirmed. 


TENNESSEE  SUPREME  COURT. 


LOUISVILLE  A,  NASHVILLE  TERMINAL 
COMPANY,  A-ppU 

V. 

Belle  B.  JACOBS. 


.  Tenn . 


1.  The  conRtriictloii  of  a  ronndhonae 
foF  the  hoaslns  of  enslnea,  and  leas- 
ing It  for  that  purpose,  ao  not  render  tbe 
owner  liable  for  a  nulBance  created  by  the 
manner  In  wblch  it  Is  used,  If  improper,  and 
not  ordinary,  use  of  It  Is  necessary  to  make 
It  a  nuisance. 

2.  In  an  action  asalnst  the  owner  of  a 
voandhonse  operated  so  as  to  constitute  a 
nuisance,  evidence  Is  admissible  that  It  Is 
not  operated  by  the  owner,  hut  la  leased  to, 
and  In  posaeaalon  of,  a  third  person. 

3.  The  title  to  enorlnes  cannot  be  proved 
by  evidence  of  general  reputation  as  to  who 
owns  tb&a. 

4.  !■  Assesslnv  the  d«m«Kea  for  the 

maintenance  of  a  nnlsance  In  the  neigh- 
borhood of  a  residence,  tbe  Jury  may  look  to 
such  Injury  as  ocears  to  the  nse  of  the  prop- 
erty as  a  residence,  taking  into  considera- 
tlon  the  discomfort  and  annoyance  which 
the  owner  has  suffered  from  the  nuisance. 
6.  Where,  by  charter,  a  termlaal  com- 
panT '  1>  Klven  dlacretlon  wut  to  the 
location  of  Its  roandhouae.  It  cannot 
escape  liability  In  case  the  houae  ta  located 
so  as  to  constitute  a  nuisance  to  adjoining 
property  by  showing  that  the  use  made  of 
tbe  property  is  reasonable 

(March  T,  190S.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Davidson 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  main- 
tenance of  a'  nuisance,  to  the  injury  of 
plaintiff's  property.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Messra.  Smith  ft  Maddin,  for  appellant: 
The  terminal  company  was  not  sued  as  les- 
sor for  leasing  the  property  for  a  purpose 


that  necessarily  resulted  in  a  nuisance.  Un- 
der this  declaration  it  could  not  be  held  lia- 
ble unless  it  did  the  acts  complained  of. 

Bappitiyton  v.  Rutlierford,  3  Hayw. 
( Tenn. )  271;  Cunningham  v.  Wood,  4 
Humph.  417;  Bedford  v.  Williams,  5  Coldw. 
207 ;  Sheratz  v.  Nicodemita,  7  Yerg.  9 ;  Fur- 
man  V.  Vorth,  4  Baxt.  296 ;  Erwin  v.  Daven- 
port, 9  Heisk.  49;  Rogers  v.  Breejt,  9  Heisk. 
679;  Skate  v.  Patterson,  2  Tenn.  Ch.  175; 
Duluth  A^af.  Bank  v.  Knoatville  F.  In».  Co. 
85  Tenn.  87,  1  S.  W.  689 ;  Boat  Tenneaaee  dt 
W.  y.  C.  S.  Co.  y.  Collins,  85  Tenn.  227,  I 
S.  W.  883;  Bradshaw  v.  Van  Valkmburg, 
97  Tenn.  322,  37  S.  W.  88;  Central  8av. 
Bank  v.  Carpenter,  97  Tenn.  437,  37  S.  W. 
278;  -Locfc  v.  Franklin  &  B.  Tump.  Co.  100 
Tenn.  163,  47  S.  W.  133;  Gemt  v.  Cusack, 
106  Tenn.  141,  69  S.  W.  335;  LouiavilU  & 
N.  R.  Co.  V.  McGary,  104  Ky.  509,  47  S. 
W.  440;  East  Tennessee  Coal  Co.  v.  Daniely 
100  Tenn.  66,  42  S.  W.  1062. 

It  is  a  fundamental  principle  of  law  that 
proof  without  pleading  will  not  sustain  a 
judgment. 

Bradshaw  v.  Van  Valkenburg,  97  Tenn. 
322,  37  S.  W.  88;  Furman  v.  North,  4  Baxt. 
296;  Rogers  v.  Breen,  9  Heisk.  679;  Lock  v. 
Franklin  rf  H.  Tuntp.  Co.  100  Tenn.  176,  47 
S.  W.  133;  East  Tennessee  Coal  Co.  v.  Dan- 
iel, 100  Tenn.  66,  42  8.  W.  1062;  Gernt  t. 
Cusack,  106  Tenn.  150,  59  S.  W.  335. 

It  is  error  to  charge  tbe  jury  to  allow 
damages  for  property  as  to  which  tiiere  is 
not  a  word  of  proof,  either  as  to  its  value, 
or  as  to  the  damage  done. 

Citizens'  Street  B.  Co.  v.  Burke,  98  Tenn. 
654,  40  S.  W.  1085;  Mariner  y.  Bnuth,  7 
Baxt.  424. 

Ownership  of  the  engines  operated  at  the 
roundhouse  cannot  be  proved  by  "reputa- 
tion." 

Jones,  Ev.  §  300,  p.  677 ;  Berry  v.  Osborne, 
15  Ga.  194;  Barrett  v.  Wheeler,  71  Iowa, 
662,  33  N.  VV.  230;  Bums  y.  Fredericks,  37 

Conn.   86 ;   Bemiaud  v.  Beecher,  76  Cal. 


Note- — As  to  right  to  damages  for  Injuries 
caused  by  smoke,  cindera,  and  noxious  gases 
from  elevated  railroad  trains,  see,  in  this  series, 
Sperb  T.  Metropoiiton  Elev.  R.  Co.  (N.  T.)  20 
L.  R.  A.  752. 

As  to  damages  for  noises,  smells,  etc.,  in- 
cidental to  operation  of  tnmtable  by  railway, 
see  Louisville  B.  Ca  v.  Foster  (Ky.)  60  L.  R. 
A.  813. 

For  smoke  and  nuisance  generally,  see  St 

61  L.  R.  A. 


Louis  V.  Edward  Heltzeberg  Packing  ft  Pro- 
vision Co.  (Mo.)  39  L.  R.  A.  551.  and  Moses 
V.  United  States  (App.  D.  C.)  50  L.  R.  A.  532. 

For  noise  aa  nuisance,  see  Powell  v.  Bentley 
&  G.  Furuiture  Co.  (W.  Va.)  12  L.  R.  A-  53. 
and  Hill  v.  McBurney  Oil  &  Fertilizer  Co.  (Oa.) 
52  L.  R.  A.  398. 

As  to  liability  of  landlord  to  third  person 
for  nuisance  on  leased  premises,  see  note  to 
Lee  V.  McLan^lln  (Me.)  26  U  B.  A.  197. 
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■394,  16  Pac.  508 ;  Johnson  v.  Turner  (Md. ) 
22  Atl.  1103;  Canfield  v.  Hard,  58  Vt.  217, 
2  Atl.  13(i;  Sexton  v.  Hollia,  26  S.  C.  231,  1 
S.  E.  893;  Mima  Queen  v.  Hepburn,  7 
Crancb,  290,  3  L.  ed.  348;  Jones  v.  ./enntnp«, 
10  Humph.  428. 

Damages  for  a  nuiBance  caused  in  the 
■operation  of  machinery,  the  cause  of  which 
is  susceptible  of  removal,  are  measured  hy 
the  damages  to  the  use  of  the  property. 

Harmon  v.  Itouiaville,  A'.  0.  d  T.  R.  Co. 
87  Tenn.  014,  11  S.  W.  703;  Iron  Mountain 
Jt.  Co.  V.  Bingham,  87  Tenn.  522,  4  L.  R.  A. 
B22,  11  S.  W.  705;  Nashville  v.  Comar,  88 
T«nn.  415,  7  U  R.  A.  405,  12  S.  W.  1027; 
Grand  Rapids  A  I.  R.  Co.  v.  Heisel,  38  Mich. 
t)2,  31  Am.  Rep.  313;  3  Sutherland,  Dam- 
ages, 2d  ed.  §S  1038,  1039,  pp.  2274,  2275; 
Hargreaves  v.  Kimberly,  26  W.  Va.  787,  53 
Am.  Rep.  121 ;  Vline  v.  2iew  York  C.  &  H. 
-R.  R.  Co.  101  N.  Y.  98,  53  Am.  Rep.  123, 
note,  4  N.  E.  636;  Thayer  v.  Brooke,  17 
Ohio,  48£l,  49  Am.  Dec.  474  j  BUtnt  v.  Jfo- 
Cormick;  3  Denio,  283;  Cumberland  A  O. 
Canal  Corp.  v.  Hitchinga,  65  Me.  140. 

The  lessor  is  not  liable  for  the  acts  of 
the  lessee  resulting  in  a  nuisance,  merely 
because  the  premises  were  leased  to  be  used 
ior  the  very  purposes  for  which  they  were 
used. 

Wood,  Nuisances,  2d  ed.  pp.  951,  952;  1 
Taylor,  Land,  ft  T.  §  175,  pp.  195,  106;  Rich 
V.  Basterfield,  4  0.  B.  783;  Brotcn  v.  Bus- 
sell.  L.  R.  3  y.  B.  251 ;  Catlin  v.  Valentine, 
9  Paige,  575,  38  Am.  Dee.  567 ;  Arroicamith 
V.  Nashville  d  D.  R.  Co.  57  Fed.  166;  A'u- 
gcnt  V.  Boston,  C.  d  M.  R.  Co.  80  Me  62 
12  Atl.  797;  St.  1  ouis,  W.  d  W.  R.  Go.  v. 
Curl,  28  Kan.  622;  Uitchett  v.  Spuyten 
Duyvil  d  P.  M.  R.  Co.  07  N.  Y.  426;  Miller 
V.  New  Yorh,  L.  A  W.  R.  Co.  125  N.  Y.  118, 
26  N.  E.  35;  Briscoe  v.  Southern  Kansas 
R.  Co.  40  Fed.  274;  Virginia  Midland  R. 
Co.  V.  Washington,  80  Va.  629,  7  L.  R.  A. 
-344,  10  S.  E.  927;  Mahoney  v.  Atlantic  A 
St.  L.  R.  Co.  63  Me.  69. 

For  the  reasonable  and  careful  exercise, 
without  negligence,  of  the  powers  granted 
it  by  the  state  in  its  charter  and  bv  tiie 
pFovisions  of  the  city  ordinance,  a  railroad 
or  terminal  company  is  not  liable  to  per- 
sons who  may  suffer  inconvenience  or  dam- 
age incident  to  the  smoke,  soot,  cinders,  or 
noise  created  in  the  necessary  operations 
of  its  engines,  yards,  and  roundhouses,  pro- 
vided they  are  no  more  than  necessary  in  the 
proper,  reasonable,  and  careful  exercise  of 
theee  powers. 

Iron  Mountain  R.  Go.  v.  Bingham,  87 
Tenn.  534,  4  L.  R.  A.  622,  11  S.  W.  705;  2 
Elliott.  Railroads,  §  718;  .S'(a(e  v.  Louis- 
ville, .V.  A.  A  G.  R.  Co.  86  Ind.  114;  Saic- 
yer  v.  Ilavis,  136  Mass.  239,  40  Am.  Rep. 
■29;  Dmismore  v.  Central  lotca  R.  Co.  72 
Iowa,  182.  33  N.  W.  45fl;  Beseman  v.  Penn- 
sylvania R.  Co.  50  N.  J.  L.  235,  13  Atl.  184, 
52  N.  J.  L.  2-21,  20  Atl.  169;  Penmsylvanta 
R.  Co.  V.  Lippincoit,  116  Pa.  472,  9  Atl. 
^71;  l'«?nnsi/lvania  R.  Co.  v.  Marchant,  119 
Pa.  541,  13  Atl.  696;  Rumer  v.  St.  Paul  City 
R.  Co.  75  Minn.  211.  77  N.  W.  825;  Thomp- 
4tl  L.  R.  A. 


8oi»  T.  Pennsylvania  R.  Co.  51  N.  J.  L.  42, 
15  At.1.  833;  Bordentotcn  A  8.  A.  Tump. 
Road  V.  Camden  &  A.  R.  d  Transp,  Co.  17 
N.  J.  L.  314;  Carroll  v.  yvisconsin  Central 
Co.  40  Minn.  168,  41  N.  W.  661;  Austin  v. 
Augusta  Terminal  R.  Co.  108  Ga.  687,  47 
U  R.  A.  755,  34  S.  E.  862;  Georgia  R.  A 
Bkg.  Co.  V.  Maddox  (Ga.)  42  S.  E.  316. 

W  hen  a  thing  is  authorized  by  law,  the 
doing  of  it  is  not  a  nuisance  unless  it  is 
done  negligently,  or  the  use  is  excessive. 

2  Elliott,  Railroads,  §  718;  /ron  Moun- 
tain R.  Co.  T.  Bingham,  87  T&an.  623,  4  L. 
R.  A.  822,  11  S.  W.  705;  State  v.  Louisville, 
N.  A.  A  C.  R.  Co.  86  Ind.  114;  Sawyer  v. 
Davis,  136  Mass.  239,  49  Am.  Rep.  29; 
Dunsmore  v.  Central  lotca  R.  Co.  72  Iowa, 
182,  33  N.  W.  456;  Beseman  v.  Pennsylvania 
R.  Co.  50  N'.  J.  L.  236,  13  Atl.  164,  Affirmed 
ill  52  N.  J.  L.  221,  20  Atl.  169;  Pennsylva- 
nia It.  Co.  V.  LippiTMoit^  116  Pa.  472,  0  Atl. 
871;  Pennsylvania  R.  Co.  t.  Marehant,  119 
Pa.  541,  13  Atl.  606,  Affirmed  in  163  U.  8. 
380,  38  L.  ed.  751,  14  Sup.  Ct.  Rep.  894; 
Romer  v.  tit.  Paul  City  R.  Co.  75  Minn.  211, 
77  N.  W,  825;  Bordentown  A  8.  A.  Tump. 
Road  V.  Camden  A  A.  R.  A  Transp.  Co.  17 
N.  J.  L.  314;  Carroll  v.  Wisconsin  Central 
Co.  40  Minn.  168,  41  K.  W.  661 ;  Georgia  R. 
A  Bkg.  Co.  T.  Maddoa  (Ga.)  42  S.  £.  318. 

Messrs.  AHdttMon  ft  CMahaaa  and  A* 
O.  EwliVi         for  appellee. 

Beard,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Tliis  action  was  instituted  by  the  defend- 
ant in  error,  who  owned  and  was  in  posses- 
sion of  a  house  and  lot  on  Magazine  street, 
in  Nashville,  to  recover  damage  claimed  to 
have  been  done  to  her  property  by  the  plain- 
tiff in  error  by  the  allied  improper  loca- 
tion of  its  roundhouse,  and  in  its  operation 
or  management,  in  that  the  locomotives 
housed  in  it  from  day  to  day  greatly  an- 
noyed her  by  their  incessant  noise  and  also 
cast  ofT  dense  volumes  of  smoke  and  great 
quantities  of  gnses,  cinders,  and  soot,  which 
were  blown  into  and  upon  the  premises  of 
tile  defendant  in  error,  inflicting  serious  in- 
jury upon  her  household  furniture,  destroy- 
ing vegetation  in  her  yard,  and  impregnat- 
ing the  atmosphere,  so  as  to  make  her  prop- 
erty practically  uninhabitable.  The  trial 
resulted  in  a  verdict  and  judgment  for  the 
plaintiff  below,  and  the  case  is  now  before 
us  on  various  assignments  of  error. 

In  order  to  a  proper  understanding  of 
these  assignments,  it  is  necessary  to  state 
that,  on  tlte  21st  of  Tklarch,  1893,  the  Louis- 
ville &  Nashville  Terminal  Company  was 
granted  a  charter  of  incorporation  by  the 
state  of  Tennessee,  by  which  it  was  author- 
ized "to  acquire  and  hold  in  this  or  any 
other  state,  at  such  place  or  places  as  shall 
be  found  by  it  expedient,"  all  necessary  real 
estate,  "on  which  to  construct,  operate,  and 
maintain  passenger  stations,  .  .  .  office 
buildings,  sheds,  and  storage  yards,  .  .  . 
roundhouses  and  machine  shops,  .  .  . 
main  and  side  tracks,  .  .  .  and  other 
terminal  railroad  facilities,  appurtenances. 
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and  accommodations  suitable"  to  enable  the 
company  to  perform  promptly  the  work  of ' 
receiving,  delivering,  and  transferring  all 
passffiiger  and  freight  traffic  and  otherwise 
discharging  the  duties  and  exercising  the 
powers  contemplated  or  given  in  the  charter. 
Among  the  powers  eo  granted  was  that  to 
"lease  to  any  railroad  company  or  railroad 
companies  its  freight  and  passenger  depot 
or  station  and  its  other  terminal  facilities 
at  any  place  where  the  line  or  lines  of  said 
railroad  company  or  companies  may  termi- 
nate or  through  which  they  may  pass." 

Acting  within  its  charter,  the  plaintiff  in 
error  proceeded  to  aeouire  real  estate  in  the 
city  of  Nashville,  ana  to  construct  upon  it 
a  terminal  station,  including  a  roundhouse 
of  large  capacity  for  the  storage  and.safe- 
keepiug  of  locomotive  engines,  and  after- 
wards, on  the  IStb  of  June,  1896,  it  exe- 
cuted a  lease  for  the  term  of  999  years  of 
all  of  its  terminal  property  to  the  louisville 
ft  Nashville  Railroad  Com^ny  and  the  Kash- 
ville,  Chattanooga,  &  St.  Louis  Railway,  re- 
serving to  itself  an  annual  rent  therefor, 
and  at  once  turned  over  its  entire  holdings 
to  the  possession  and  use  of  the  lessees. 
Since  the  time  of  said  lease,  so  far  as 
the  record  shows,  the  plaintiff  in  error  has 
exercised  no  control  over  the  roundhouse, 
or  any  other  part  of  the  terminal  property. 
On  the  contrary,  it  affinnatively  appears 
that  the  whole  has  been  under  the  control 
of  the  two  railroads,  and  their  engines  have 
occupied  the  roundhouse ;  and  whatever  nui- 
sance may  have  been  committed^  so  far  as 
defendant  in  error  is  actively  concerned,  has 
been  by  them. 

Without  going  into  detail  as  to  the  evi- 
dence, it  may  be  assumed  that  the  verdict 
of  the  jury  settled  conclusively  that  by  rea- 
son of  the  pnncimify  of  the  roundhouse  to 
tiie  dwelling  of  the  defendant  in  error  she 
suffered  great  discomfort  from  the  noise 
made  in  the  incoming  and  outgoing  of  the 
engines  of  these  railroad  companies,  and 
loss  as  well  as  inconvenience  from  the  smoke, 
soot,  cinders,  and  gases  emitted  by  these  en- 

Sines.  The  fact  is,  the  trial  judge  with- 
rew  hj  his  charge  from  the  consideration 
of  the  jury  every  issue  of  foct  save  this: 
Was  the  operation  of  the  roundhouse  a  nui- 
sance f  By  their  verdict  the  jury  have  an- 
swered that  it  was. 

It  was  not  insisted  in  the  court  below,  nor 
is  it  here,  that  the  roundhouse  was  per  se  a 
nuisance.  Nor  could  such  insistence,  if 
made,  be  sustained.  The  contention,  instead, 
was  and  is  that,  having  erected  this  build- 
ing for  the  very  use  to  which  it  was  applied, 
and  such  use  having  proved  to  be  a  nui- 
sance, the  Louisville  &  Nashville  Terminal 
Company  is  liable  for  the  resulting  damage 
to  the  property  of  the  defendant  in  error, 
notwithstanding  the  lease.  In  other  words, 
the  insistoiee  is  that  the  erection  of  this 
building  for  the  very  use  to  which  it  was 
subsequently  applied  makes  the  terminal 
company  liable  for  the  alleged  subsequent 
wrong  of  tlie  lessees  upon  the  ground  that 
its  leaning  was  an  implied  warrant  or  con- 
61  L.  R.  A. 


sent  on  its  part  to  these  lessees  to  appro- 
priate it  to  such  wron^ul  use.  This  was  the 
view  taken  by  the  trial  Judge.  As  to  this- 
he  said  to  the  jury:  "If  the  proof  showa 
that  such  construction  and  leasing  of  the- 
roundhouse  of  the  defendant  was  for  the- 
very  purpose  for  which  it  was  operated, 
.  .  .  and  if  the  proof  further  shows  that 
in  its  operation  a  nuisance  was  committedr 
and  that  plaintiff  had  thereby  suffered  hurt, 
worry,  and  discomfort,  inconvenience,  and 
damage,  so  as  to  injure  the  use  of  her  prop- 
erty, tiien  the  defendant  is  liable."  This 
view  of  the  law  is  emphasized  by  being  re- 
peated at  least  in  two  other  paragraphs  of 
the  charge.  There  is  no  doubt  that,  should  a 
landowner  erect  or  create  a  nuisance  upon 
his  land,  he  cannot  rid  himself  of  liability 
arising  therefrom  by  a  grant  of  the  proper- 
ty to  another.  This  was  laid  down  as  earlr 
as  RoteweU  t.  Prior,  2  Salk.  459,  12  Mod. 
039,  where  it  is  said  that,  "before  his  as- 
signment over  he  was  liable  for  all  conse- 
quential dama^,  and  it  shall  not  be  in 
}iis  power  to  discharge  himself  by  granting- 
it  over,  and  more  especially  here,- where  ne 
grants  over  reserving  rent,  whereby  he- 
agrees  with  the  grantee  that  the  nuisance- 
should  continue  and  has  a  recompense,  viz., 
the  rent  for  the  same."  This  rule  has  been 
applied  in  the  ease  of  the  owner  of  a  pier, 
who  leased  it  in  a  dangerous  condition. 
(Swords  V.  Edgar,  69  N.  Y.  29,  17  Am.  Rep. 
295),  and  of  a  landowner  who  let  out  his- 
premines  to  t>e  used  as  a  bawdy  house,  and 
of  one  who  constructs  upon  his  lot  vaults, 
the  necessary  use  of  which  creates  a  nui- 
sance {King  v.  Pedly,  1  Ad.  k  El,  822; 
Marshall  v.  Cohen,  4A  Ga.  489,  9  Am.  Rep. 
170),  or  of  one  who,  by  the  negligence  of  hia 
contractor,  leaves  a  dangerous  excavation 
near  a  highway  {Irvine  v.  Wood,  51  N.  Y. 
224,  10  A^.  Rep.  603),  or  in  a  sidewalk  in 
a  city  iChicago  v.  RoWnB,  2  Black,  418,  17 
L.  ed.  298).  In  such  cases  the  liability  of 
the  landowner  rests  upon  the  ground  that 
the  very  existence  of  the  thing  constitutes 
a  nuisance,  the  responsibility  for  which  can- 
not be  shifted  by  a  mere  letting  to  or  con- 
tracting with  another. 

But  on  principle  it  would  seem  to  be  oth- 
erwise where  the  structure  or  work,  what- 
ever it  may  be,  was  not  of  itself  a  nuisance, 
and  where  Uie  letting  was  general  in  ita 
diaracter.  In  such  case,  if  the  use  of  sudk 
structure  or  work  does  not  ea  neceeeitatc 
make  a  nuisance,  but  after  the  letting  it 
is  used  by  the  tenant  so  as  to  create  one, 
then  the  tenant  alone  shoiild  be  liable.  Tbia 
limitation  upon  the  general  rule,  which  fixes 
liability  upon  the  landlord  for  a  nmsance- 
on  his  premises,  has  been  presented  in  many 
cases,  but  in  none  with  more  force  than  in 
the  leading  case  of  Rich  r.  Batterfield,  4  G.B. 
783,  which  went  far  in  overturnii^  the  au- 
thority of  King  v.  P&dlj/,'  1  Ad.  ft  El.  822. 
This  latter  case  held  that  if  a  landlord  erect 
a  building  of  which  the  occupaticm  is  likely 
to  produce  a  nuisance,  or  if  he  let  a  build- 
ing which  requires  particular  care  to  prevent 
'  the  occupation  from  becomii^  a  nuisance 
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and  the  nuiaaace  occurs  for  want  of  such 
care  on  the  part  of  the  tenant,  then  the  land- 
lord is  respcraiible.  But  in  Rioh  v.  Boater- 
field,  4  C.  B.  788,  the  previous  eases  involT- 
ing  this  question  were  reviewed,  and  the 
sound  conclusion  was  announced  that,  if 
the  landlord  lets  premises,  not  in  them- 
selves a  nuisance,  but  which  may  or  may  not 
be  used  by  the  ttoiant  so  as  to  become  a  nui- 
sance, and  it  is  entirely  at  the  tenants'  op- 
tion so  to  use  them  or  not,  and  the  landlord 
receives  the  same  rent  whetiier  they  are  so 
used  or  not,  the  landlord  eannot  be  made 
renxmsible  fof  the  act  of  his  tenant. 

ici  the  present  case,  while  the  roundhouse 
was  erected  near  the  house  of  the  defendant 
in  error  for  the  housing  of  engines,  yet  it 
was  not  in  itself  a  nuisance.  Whether  it 
became  one  depended  alone  upon  the  will 
of  the  lessees.  It  was  not  incumbrat  upon 
them  to  use  it  for  storing  thai  engines.  In 
addition,  the  reoord  tends  to  show  that,  even 
if  the  lessees  saw  proper  to  appropriate 
this  building  to  that  pur]>ose,  they  might 
have  moved  their  engines  in  and  out  of  it 
by  employing  wood  and  hard  coal,  which 
would  nave  reduced  the  injury  to  defendant 
in  error,  if  any,  to  an  inappreciable  extent. 

What  has  been  said  may  be  here  repeated : 
If  the  roundhouse  was  a  nuisance  at  the 
date  of  the  lease,  then  the  landlord,  by  his 
contract  of  leasing,  could  not  have  avoided 
liability.  But,  inasmuch  as  it  was  not  then 
a  nuisance,  and  only  became  one  upon  its 
use  by  the  tenant,  we  think  the  liability  of 
the  landlord  would  depend  upon  the  fact,  to 
be  passed  on  by  the  juiy  under  proper  in- 
structions, whether  the  nuisance  complain- 
ed of  arose  necessarily  from  its  ordinary 
use,  or  from  its  improper  use  by  the  tenants. 
In  the  first  instance  be  would  be  liable,  and 
in  the  seccHid  the  tenant  alone  would  be 
chargeable.  2  Wood,  Nuisances,  3d  ed.  9 
827.  This  author,  in  the  same  section  of 
the  valuable  work  just  cited,  says:  "The 
rule  may  be  stated  as  the  result  of  the  au- 
thorities to  be  that,  in  order  to  charge  the 
landlord,  the  nuisance  must  necessarily  re- 
sult from  the  ordinary  use  of  the  premises 
by  the  tenant,  or  for  the  purpose  for  which 
they  were  let;  and  where  the  ill  results  flow 
from  the  improper  or  n^U^ent  use  of  the 
premises  by  the  tenant,  or,  m  other  words, 
where  the  use  of  the  premises  may  or  not 
become  a  nuisance,  according  as  the  tenant 
exercises  reasonable  care  or  uses  the  prem- 
ises negligently,  the  tenant  alone  is  charge- 
able for  damages  arising  therefrom."  To 
the  same  effect  is  1  Taylor,  Land.  £  T.  {  175. 
'Ilie  trial  judge  failed  in  the  clause  above 
given,  as  well  as  in  other  portions  of  his 
charge,  already  referred  to,  to  make  this 
essential  distinction,  the  effect  of  which  was 
to  say  to  the  jury  that  the  plaintiff  in  error 
was  responsible  for  the  nuisance  which  the 
record  tended  to  show  its  tenants  committed, 
whether  such  nuisance  resulted  from  a  prop- 
er or  improper  use  of  the  roundhouse  by 
these  tenants. 

In  another  view  it  is  apparent  this  in- 
struction was  hurtful  to  plaintiff  in  error. 
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As  has  already  been  stated,  the  trial  judge' 
^reatl^  narrowed  the  scope  of  the  jury's- 
inveetigatlon.  He  said  to  them :  "The  ques- 
tion for  you  to  determine  is  one  of  net^- 
namely.  Was  the  operation  of  the  round- 
house, as  carried  on,  a  nuisance  T  If  not, 
the  defendant  is  not  liable,  but  if  in  its 
operation  .  .  .  the  plaintiff  has  suffered 
hurt,  annoyance,  discomfort,  inconvenience, 
and  damage,  .  .  .  then  the  defendant  is 
liable."  Abounding,  as  the  record  did,  in 
evidence  that  the  defendant  in  error  had 
suffered  hurt,  annoyance,  etc.,  from  the  oc- 
cupation and  use  of  the  roundhouse,  under 
this  instruction  the  jury  could  not  do  other- 
wise than  return  a  verdict  for  the  defendant 
in  error,  and  this  in  spite  of  the  fact  that 
under  a  proper  direction,  as  indicated  above, 
they  might  have  found  that  such  operation 
was  not  the  necessary  result  of  the  construc- 
tion of  the  roundhouse,  and  that  plaintiff' 
iu  error  in  no  way  gave  its  ctmsent  to  tiiia 
method  of  use  or  occupatim. 

There  a^e  some  other  assignments  of  er- 
ror which  will  be  briefly  disposed  of. 

First.  The  trial  jud^  was  in  error  in 
withdrawing  from  the  jury  so  much  of  the' 
testimony  of  E.  C.  Lewis  as  went  to  show 
that  the  plaintiff  in  error  did  not  control 
or  operate  the  roundhouse  in  question;  and 
also  in  declining  to  let  go  to  tJie  jury  the 
lease  made  by  ttie  terminal  company  to  the 
Louisville  ft  Nashville  Bailroad  and  to  the 
Nashville,  Chattanooga,  &  St.  Louis  Rail- 
way; for,  as  has  already  been  shown.  If  the 
nuiseince  created  by  the  railroad  companies 
was  not  the  necessary  result  of  the  con- 
struction of  the  roundhouse,  and  it  was  com- 
mitted by  these  companies,  it  was  essential 
to  the  proper  defense  of  the  plaintiff  in  er* 
ror  that  the  jury  shonid  understand  the  ex- 
act relationaliip  of  the  terminal  company 
to  those  companies.  Rich  v.  Betaterfield,  4 
G.  B.  783. 

Second.  It  was  also  error  in  the  trial 
judge  to  permit  the  witness  Mrs.  Jacobs,  over 
the  objection  of  the  plaintiff  in  error,  to 
state  that  the  engines  which,  it  is  alleged, 
committed  the  nuisance  complained  of,  by 
general  reputation  belong  to  the  terminal 
company.  Such  testimony  is  incompetent 
to  prove  title.  Jonet  v.  Jetminga,  10  Humph. 
428;  Bemiaud  v.  Beefier,  76  Cal.  894,  IS 
Pac.  S»8. 

Third.  The  trial  judge  improperly  let  to 
the  jury  certain  testimony  as  to  the  effect 
of  the  alleged  nuisance  upon  the  value  of 
the  property  or  of  the  fee;  but  this  testi- 
mony was  practically  excluded  from  the  con- 
sideration of  the  jury  by  his  charge  when 
be  told  them  that  in  the  assessment  of  dam- 
ages, should  they  And  for  the  plaintiff,  they 
might  look,  among  other  things,  to  such  as- 
occurred  to  the  use  of  her  property  as  her 
residence  or  home,  etc.,  takmg  into  consid- 
eration in  such  assessment  the  discomfort, 
annoyance,  etc.,  which  she  may  have  suffered 
from  smoke,  etc.  There  was  no  error  in  this 
instruction.  Baltimore  <£  P.  R.  Co.  v.  Fifth 
Baptist  Church.  108  U.  S.  317.  27  L.  ed. 
739,  2  Sup.  Ct.  Rep.  719. 
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Fourth.  It  is  assiened  for  nror  tbat  the 
-court  below  declined  to  give  the  following 
request :  "That,  if  the  proof  shows  that  the 
'defendant  built  the  terminal  roundhouse  and 
yards  for  the  purposes  for  which  the  proof 
shows  they  have  since  been  operated,  and 
that  in  the  operation  of  them  the  defend- 
ant or  its  lessees  employed  the  heat  and 
moat  skilful  locomotive  engineers,  and  had 
them  instructed,  by  a  person  skilled  in  the 
operation  of  such  engines,  as  to  bow  to  use 
them  so  as  to  produce  as  little  smoke  as 
possible,  using  such  fuel  as  is  ordinarily 
used  for  such  purposes  the  best  railroads 
in  the  country,  and  that  under  the  circum- 
stances above  net  out.  in  operating  said  en- 
gines, damage  resulted  to  tne  plaintitT  from 
smoke  or  soot,  etc.,  necessarily  issuing  from 
the  engines,  or  noises  necessarily  resulting 
from  the  operation  of  its  engines,  then  in 
that  case  neither  the  defendant  nor  its  les- 
sees would  be  liable  in  this  action."  It  will 
"be  observed  in  the  excerpts  from  the  char- 
ter mnde  in  an  early  part  of  this  opinion 
that  no  locution  is  fixed  for  the  property 
to  be  acquired  for  terminal  purposes.  The 
state  thus  left  not  only  the  selection  of  the 
property  to  be  so  used  to  tlie  wilt  of  the 
corporation,  hut  the  fixing  of  the  site  of  the 
roundhouse  within  the  limits  of  the  prop- 
erty. This  being  so,  there  is  no  warrant  for 
the  contention  that  a  reasonable  use  of  this 
roundhouse  would  protect  the  company,  if 
■otherwise  liable,  against  a  claim  for  com- 
pensation made  by  one  whose  property  had 
been  injured  by  such  use.  In  such  a  case 
its  charter  would  give  it  no  right  to  en- 
joy its  property  at  the  expense  of  another's, 
and  to  it  would  be  applied,  as  to  an  indi- 
vidual, the  maxim,  8io  utcre  tuo  ut  alienum 
non  loidas.  To  a  claim  for  exemption  from 
liability  rested  on  a  charter  right  the  an- 
swer may  be  properly  made  that  the  state 
has  not  authorized  the  wrong  complained  of, 
and  in  locating  its  roundhouse  so  that 
the  injury  necessarily  resulted  to  the  ad- 
jacent landowner  it  did  so  at  its  peril. 

Even  in  England,  though  the  general  rule 
is  that,  when  Parliament  has  authorized  tlie 
construction  of  such  a  work  at  a  particular 
place  where  its  use  would  constitute  a  nui- 
sance  at  common  law,  no  compensation  could 
be  claimed  in  respect  to  injury  to  private 
rights,  apart  from  a  negligent  use,  unless 
provided  for  in  the  act,  to  avoid  liability 
it  is  held  that  statutory  sanction  sufGcient 
to  justify  the  creation  of  a  nuisance  must 
be  express,  or  must  arise  by  necessary  im- 
plication. Hill  V.  Metropolitan  Aayluvt 
Diet.  L.  n.  4  Q.  B.  Div.  433,  was  an  action 
brought  adjacent  property  owners  to  re- 
cover damages  "in  respect  of  and  to  obtain 
an  injunction  against  the  recurrence  of  what 
the  plaintiffs  alleged  to  be  a  nuisance  affect- 
ing their  rights  by  the  erection  and  mainte- 
nance" of  an  asylum  for  the  reception  of 
smallpox  patients.  One  of  the  defenses  of 
the  managers  to  the  action  was  that  the 
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erection  and  maintenance  of  the  asylum  was 
under  the  direction  of  the  local  govenunent 
board,  which  derived  its  authority  from  an 
act  of  Parliament.   To  this  defense  Pollock, 

B.,  said:  "There  are  no  provisions  in  that 
act  requiring  them  to  build  the  very  hospi- 
tal, and  on  the  very  site,  and  to  carry  it  on 
in  the  very  manner  in  which  it  was  carried 
on,"  and,  this  being  so,  "it  cannot  be  sup- 
posed that  the  legislature  armed  them  with 
an  option  so  to  perform  their  duty  as  to 
create  or  not  create  a  nuisance  affecting 
the  right  of  others."  This  ease  went  by  ap- 
peal to  the  House  of  Lords,  ahd  is  reported 
in  L.  R.  e  App.  Cas.  193.  There  separate 
opinions  were  delivered  by  Lord  Chancel- 
lor Selbourne,  Lord  Blackburn,  and  Lord 
Wat^n,  concurring,  however,  in  sustaining 
the  rule  announced  by  Pollock,  B.  In  the 
course  of  the  opinion  of  Lord  Watson  this 
strong  language'is  used:  "Where  the  terms 
of  the  statute  are  not  imperative,  but  per- 
missive, when  it  is  left  to  the  discretion  of 
the  persons  empowered  to  determine  wheth- 
er the  general  powers  committed  to  them 
i^hall  be  put  into  execution  or  not,  I  think 
the  fair  inference  is  that  the  legislature  in- 
tended that  discretion  to  be  exercised  in 
strict  conformity  with  private  rights,  and 
did  not  intend  to  confer  license  to  commit 
nuisance  in  any  place  which  might  be  se- 
lected for  the  purpose."  The  case  of  TVw- 
man  v.  London,  B.  ^  8,  C.  B.  Co.  L.  R.  25 
Ch.  Div.  423,  is  of  like  import. 

But,  over  and  b^ond  this,  we  think  this 
corporation,  in  selecting  a  place  for  its 
roundhouse,  acted  in  a  private  capacity,  and 
is  responsible  for  the  injurious  consequences 
which  may  result  from  its  use.  This  is  the 
view  taken  in  Bcaeman  v,  Pennsylvania  R. 
Go.  50  N.  J.  L.  236,  13  Atl.  167.  It  is  there 
said:  A  railroad,  in  selecting  a  place  for 
repair  shops  and  engine  house,  acts  alto- 
gether in  its  private  capacity.  Such  loca- 
tion is  a  matter  of  indifference  to  the  public, 
consequently,  with  respect  to  such  act,  the 
corporation  stood  on  the  footing  of  an  inr 
dividual,  and  was  entitled  to  no  superior 
rights  of  immunity.  The  authority  to  con- 
struct such  works  did  not  authorize  it  to 
place  them  wherever  it  might  think  proper 
in  the  city,  without  reference  to  the  prop- 
erty rights  of  others.  Grants  of  power  to 
corporate  bodies  like  these  can  give  no  li- 
cense to  use  them  in  disregard  of  the  rights 
of  others,  and  with  immunity  for  their  in- 
vasion. To  the  like  effect  is  the  leading  case 
of  Baltimore  (E  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739,  2  Sup. 
Ct.  Rep.  719:  Cogstcell  v.  Netc  York,  H, 

B.  R.  Co.  103  N.  Y.  10,  67  Am.  Rep.  701, 
8  N.  E.  637. 

Other  errors  are  assigned,  hut  we  think 
that  they  may  all  be  resolved  into  those 
which  have  been  disposed  of.  For  those 
already  indicated,  the  eauae  is  reversed  and 
remanded. 
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Amelia  L.  SPIES,  Exrx.,  etc.,  of  Francis 
Spies,  Deceased,  Respt., 

V. 

NATIONAL  CITY  BANK,  Appt. 
(174  N.  Y.  222.) 

1.  A   contract   of   IndoMemeMt   of  m 

p7oml«Morr  note  Is  governed  by  the  law  o( 
tbe  state  where  It  Is  made,  although  the  note 
itself  Is  executed  and  payable  lo  anotber  state, 
nnlen  tlie  Intention  Is  to  negotiate  tbe  Instru- 
ment elsewhere. 

3.  Wbat  may  tte  tbe  law  whlcb  U  to  be 
applied  to  a  contract  made  in  a  for- 
eign state  In  a  aneatlon  of  faet»  npon 
which  the  finding  of  tbe  trial  court,  followed 
by  a  judgment  based  thereon,  which  Is  af- 
firmed by  the  appellate  division,  Is  binding  on 
the  court  of  appeals. 

S.  The  liabllltr  of  tbe  Indoraer  of  a 
note  cannot  be  preserved  by  a  reser- 
▼atlon  of  the  rights  and  claims  against  him 
by  tbe  holder,  when  he  releases  a  judgment 
against  the  maker  upon  payment  of  less  than 
the  amount  due. 

(Uarch  24,  1903.) 


KOTB. — Ooi^lat  of  laie$  as  to  negottahl^  poper. 

I.  Scope;  etplanatton  of  terma,  193. 
II.  Oeaeral  oommerdal  pHnciples  as  opposed 
to  local  law,  19.t. 

III.  Time  of  pavment,  195. 

IV.  Mo4e  of  acooptance  of  bill.  196. 

V.  OoUateral  effect  of  Inairument,  199. 
VI.  Vharaoter  and  Uabttity  of  irreguUir  tn- 

dor$er,  200. 
VII.  Character  of  liolder,  202. 
VIII.  NvgotiabUitjf  in  gcnercl;   bUt   or  note 
fraudulmUv  trantferred,  20B. 
IX.  LtoWttv  of,  and  dcfonaes  avaUalOo  to, 
maker  or  acceptor. 

a.  Jtt  general,  206. 

b.  A*  betKeen  the  lato  of  the  subatantive 

contract  and  the  law  of  the  rem- 
edy. 207. 

c.  J.a  between  the  law  of  the  original 

contract  and  the  law  of  the  con- 
tract of  indorsement,  206. 

d.  As  bettoeeh  the  taw  of  the  place 

where  the  contract  Is  made,  and 
that  of  the  place  where  it  is  pay- 
able, 209. 

X.  Ltabttitg  of,  and  defeneee  available  to, 
drawer  or  Indorser. 

a.  The  nature  of  the  drawer's  or  in- 

dorser's  oontraet.  212. 

b.  Substantive  liabaay.  21S. 

c.  Vonditlons  precedent  to  liahUtty  of 

the  drawer  or  indorser. 

1.  In  general,  215. 

2.  JJemand  and  protest. 

(a)  Seoesti^  of.  210. 

(b)  Time  and  manner  of,  217. 

3.  Notice. 

(a)  Xecessity  of,  217. 

(b)  riffle  and  mode  of,  218. 

4.  A'eceMltp     of    suing  primary 

oWtgor  as  condition  of  holding 
drawer  or  indorser,  220. 
XI.  Who  may  bring  action;  and  herein  of  the 
euHtcietujy  of  the  indorsement  or  assign- 
ment, 222. 

XII.  Bight  to  ioin  prtmory  and  secondary 

obligors,  226. 
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APPEAL  by  defendont  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment entered  in  the  office  of  the  clerk  of 
New  York  County  upon  a  report  of  the  ref- 
eree in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  Mtlance  of  the  proceeds  of  cer- 
tain bonds  which  plaintiff'9  testator  had  de- 
posited with  defendant,  and  which  it  had 
sold  to  satisfy  an  indebtedness  due  from 
said  testator  to  the  bank.  Afftrmed. 
The  facts  are  stated  in  the  opinion.  ' 
Mr.  John  A.  Garrer,  with  Meaara. 
Shearman  ft  Sterling;,  for  appellant: 

Every  contract  is  governed  by  the  law  of 
the  place  where  made,  unless  it  is  to  be  per- 
formed, or  is  intended  to  take  effect,  else- 
where. 

jyyke  V.  Erie  R.  Co.  46  N.  Y.  113,  6  Am. 
Rep.  43;  Tilden  v.  Blair,  21  Wall.  241,  22  L. 
ed.  632. 

Indorsement  is  an  independent  contract, 
governed  hy  the  law  of  tbe  place  where  made, 
or  where  it  takes  effect. 

4  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  477; 
Story,  Confl.  L.  S  314;  Dan.  N^.  Inst.  5S 

L  Scope;  eceplanatlon  of  terms. 

This  note  Is  confined  to  questions  relating 
to  the  determination  of  tbe  character  of  Instru- 
ments as  negotiable  or  otherwise,  and  to  the 
distinctive  features  of  negotiable  Instruments 
as  such,  (juestions  that  are  common,  alike,  to 
negotiable  and  non-negotiable  Instruments,  e. 
g.,  capacity  of  parties,  validity  of  consideration, 
etc.,  are  not  considered.  The  question  as  to 
what  law  governs  with  respect  to  Interest  and 
usury  Is  considered  In  note  to  United  States 
Say.  ft  Loan  Co.  v.  Beckley  (Ala.)  —  L.  R.  A. 
— .  In  order  correctly  to  apply  the  principles 
established  by  tbe  cases  cited  In  the  snbsequent 
subdlTlslonfl,  it  often  becomes  necessary  to  de- 
termine where  a  bill  or  note  Is  deemed  to  have 
been  drawn,  made,  or  Indorsed,  and  where  It  Is 
deemed  to  be  payable.  These  questions,  how- 
ever, except  the  question  as  to  the  place  of 
payment  so  far  as  the  drawer  or  Indorser  Ii 
concerned,  depend  upon  principles  that  are 
equally  applicable  to  other  classes  of  contracts, 
and  for  that  reason,  with  the  exception  already 
noted,  cannot  be  adequately  treated  In  this  not& 
It  may  be  said,  however,  by  way  of  caution, 
that  the  place  where.  In  a  legal  sense,  a  bill 
Is  drawn  or  a  note  is  made  Is  not  the  place 
where  the  drawer's  or  maker's  name  Is  written 
on  the  Instrument,  but.  In  general,  the  place 
where  tbe  Instrument  Is  first  delivered  so  as  to 
become  a  binding  obligation  upon  him.  Like- 
wise, tbe  place  where,  In  a  legal  sense,  the  In- 
dorsement Is  made  is  not  where  tbe  Indorser's 
name  Is  written  on  the  lostmment,  but  where 
the  Instrument,  as  so  Indorsed,  Is  delivered  so 
as  to  become  ^ectlve  against  him. 

11.  General  commercial  prindplei  as  opposed  to 

local  late. 

The  Federal  courts  assert  their  right.  In  the 
absence  of  a  local  statute,  to  determine  ques- 
tions relating  to  this  subject  upon  what  they 
deem  to  be  tbe  general  principles  of  commercial 
law,  and  do  not  consider  tbemselves  bound  by 
tbe  decisions  of  the  courts  of  a  state,  tbe  law 
of  which,  If  statutory,  would  concededly  govern. 
13 
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807-899;  Aymar  v.  Sheldon,  12  Wend.  4S9; 
27  Am.  Dec.  137:  Allen  v.  Merchants'  Bank, 
22  Wend.  215.  34  Am.  Rep.  289;  Cook  v. 
LUchfield,  9  N.  Y.  279 :  Musaon  v.  Lake,  4 
How.  262,  278,  11  L.  ed.  967,  074;  Trdbue 
V.  Short,  18  La.  Ann.  257.  ' 

The  contract  of  the  indorser  ia  to  pay 
the  instrnment,  on  certain  conditions,  at  the 
place  of  indorsement,  even  though,  by  its 
terms,  the  instrument  itself  be  paj^ble  else- 
where. 

Story,  Confl.  L.  S  314;  Weil  v.  Lange,  6 
Daly,  549;  Artisans'  Bank  v.  Park  Bank,  41 
Barb.  599:  Lee  v.  Sclleck,  32  Barb.  522; 
Depau  V.  Humpkrej/s,  8  Mart.  N.  S.  1. 

Even  though  the  law  of  Louisiana  were 
held  to  be  controlling,  it  is  only  its  statutory 
law  which  can  be  bo.  The  Civil  Code  of 
Louisiana  did  not  include  the  subject  of  ne- 
gotiable  instruments. 


Upon  questions  of  commercial  law,  and 

in  tne  absence  of  statutory  provisions,  the 
New  York  courts  will  not  follow  the  deci- 
sions of  the  courts  of  another  state,  even 
where  the  contract  was  made,  or  is  to  be 

f)erformed,  in  that  state,  and  is,  consequent- 
y,  governed  1^  its  laws. 

Swift  V.  Tyson,  16  Pet.  1,  10  L.  ed.  865; 
Pine  Grove  v.  Talcott,  19  Wall.  666,  22  L. 
ed.  227;  Oate»  v.  First  Nat.  Bank,  100  U.  S. 
239,  25  L.  ed.  580;  Brooklyn  City  d  N.  R. 
Co.  V.  yat.  Bank,  102  U.  S.  29,  26  L.  ed. 
67;  Faulkner  v.  Bart,  82  N.  Y.  413,  37  Am. 
Rep.  574;  Ht.  Nicholas  Bank  v.  State  Nat. 
Bank,  128  N.  Y.  26,  13  L.  R.  A.  241,  27  N.  E. 
849. 

In  New  York  the  reservation  of  ri^ta 

Srevents  the  discharge  of  a  surety  or  in- 
orser. 

Stetcart  v.  Eden,  2  Cai.  121,  2  Am.  Dec. 


Thus,  the  question  whether  a  pre-eziatlD;  in- 
debtednees  constitutes  a  valuable  coaslderatlon 
wblcb  entitles  an  Indorsee  to  the  character  of 
a  bona  fide  bolder  Is  to  be  determined  bj  the 
TInlted  States  Supreme  Court  according  to  Its 
own  Judgment,  and  without  reference  to  the 
decisions  of  the  courts  of  the  state  where  the 
transaction  had  Its  situs.  Swift  v.  Trson,  10 
Pet.  1,  10  U  ed.  865 ;  Oates  v.  First  Nat.  Bank, 
100  D.  S.  289,  26  L.  ed.  B80 ;  Brookljm  Citr  & 
N.  R.  Co.  V.  National  Bank,  102  U.  8.  14,  26 
L.  ed.  61. 

So,  the  nature  of  the  liability  of  one  who  In- 
dorses a  note  before  delivery  to  tbe  payee  Is 
one  of  general  commercial  law,  and  will  be  de- 
termined b7  tbe  Federal  courts  In  accordance 
with  their  own  Judgment,  and  they  are  not  nec- 
essarily bound  by  the  declsloaa  of  tbe  courts 
of  tbe  atate  In  which  the  note  was  executed. 
Indorsed,  and  payable.  First  Nat.  Bank  v. 
Lock-stitch  Fence  Co.  24  Fed.  221. 

In  PhippB  T.  Harding.  30  L.  R.  A.  513.  17  C. 
C.  A.  203,  34  U.  8.  App.  148.  70  Fed.  468,  the 
circuit  court  of  appeals  held  that  parties  who 
placed  their  names  on  the  bsck  of  a  note  In 
Wisconsin  before  the  delivery  to  the  payee  were 
to  be  treoted  as  Joint  makers  of  the  note  with 
the  partr  who  appears  on  the  face  thereof  as 
maker,  notwltbstaodlng  that  It  bad  been  held 
otherwise  by  the  state  courts  of  Wisconsin. 
The  decision  Is  upon  tbe  ground  that  the  ques- 
tion was  one  of  general  law,  as  to  which  the  de- 
cisions of  the  state  courts  were  not  conclusive 
upon  the  Federal  courts. 

In  Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co. 
IT  L.  R.  A.  695,  3  C.  C.  A.  1,  6  U.  S.  App.  312. 
62  Fed.  101,  tbe  circuit  court  of  appeals  held 
that  the  question  of  nesotlablllty  of  a  bill  of 
exchange,  though  It  was  an  Indiana  contract, 
was  one  of  general  commercial  law,  except  so 
far  as  tbe  rights  of  the  parties  are  aETected  by 
statute,  and  that,  upon  such  questions,  tbe  Fed- 
eral courts  wlli  exercise  their  own  Judgment, 
tbou^,  where  the  question  is  a  new  one  with 
tbe  Federal  courts.  It  Is  their  rule  and  their 
duty  to  giTe  weight  to  the  decisions  of  tbe 
courts  of  tbe  state  whose  law  they  are  admin- 
istering. 

And  In  Tan  Yleet  v.  Sledge,  4S  Fed.  743.  it 
was  held  that  the  question  whether  the  liabil- 
ity of  an  Indorser  can  be  limited  by  parol  evi- 
dence was  a  question  of  general  commercial  law, 
as  to  which  the  Federal  courts  are  not  bound 
by  tbe  decisions  of  the  courts  of  tbe  state 
where  the  Indorsement  was  made. 

So.  in  Bank  of  Edgefield  v.  Farmers'  Co-op- 
eraUve  Mfg.  Co.  18  1*  R.  A.  201.  2  C.  C.  A. 
637.  2  TJ.  S.  App.  282,  52  Fed.  08,  It  was  held 
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by  the  United  States  circuit  court  of  appeals 
that.  In  an  action  In  the  Federal  court,  the 
general  commercial  law  prevails  with  respect 
to  the  question  whether  the  dishonor  of  tbe 
first  to  mature  of  several  notes,  given  upon  the 
same  consideration.  Is  notice  to  a  sutwequent 
Indorsee  for  value  before  maturity  of  another 
note,  of  the  equities  existing  between  the  orig- 
inal parties,  when  he  had  no  notice  of  such  dis- 
honor :  and  that  the  court  is  not  bound  by  the 
decisions  ot  tbe  supreme  court  of  that  state  bd- 
nouncing  a  rule  on  the  subject.  In  this  case 
the  note  was  made  in  Georgia,  and  Indorsed  t» 
a  citizen  of  North  Carolina,  who  Indorsed  the 
same  to  a  citizen  of  Sontb  Carolina.  The  action 
was  brought  by  the  last  indorsee  against  the 
maker  In  a  Federal  court  sitting  In  Georgia 
sod  the  question  above  stated  was  decided  in 
the  negative,  slthougb  the  Georgia  statute.  If 
applied,  would  have  required  an  answer  In  the 
affirmative.  The  court  said  that  the  law  of  the 
place  where  a  contract  la  made  usually  governs 
In  the  construction  and  enforcement  thereof 
and  the  validity  and  efTect  of  ail  writings  or 
contracts  are  determined  by  tbe  law  of  the 
place  where  executed;  but  that  the  questlcm 
presented  in  the  case  was  not  In  regard  to  the 
construction  of  the  contract  or  Its  validity  but 
rather  with  regard  to  the  rule  of  commercial 
law  which  affect!  subsequent  holders  in  tbe 
matter  of  notice  of  prior  equities. 

Tbe  foregoing  cltatloi^  of  Federal  caws  on 
this  point  is  not  intended  to  be  exhaustive,  bat 
merely  lilnstratlve.  The  rli^t  to  determine 
these  questions  upon  general  principles  of  com- 
mercial law,  without  reference  to  the  decisions 
of  the  courts  of  tbe  place  where  Uie  tranaacUon 
had  Its  situs,  has.  In  a  few  instaneea  InvolTlne 
bills  or  notes,  been  asserted  bj  a  state  court 
relatively  to  transactions  having  their  situs  In 
other  states. 

Thus,  In  Franklin  v.  Twogood,  25  Iowa,  520 
90  Am.  Dec.  73,  the  court  said  that,  as  a  gen- 
eral principle,  the  character  of  an  Indoraement 
which  will  protect  tbe  Indorsee  from  defenses 
available  against  the  original  bolder  Is  to  be 
determined  by  tbe  law  of  the  place  where  the 
indorsement  was  made,  but  held  that,  when  the 
question  Is  not  governed  by  a  statute  of  that 
place,  but  depends  upon  the  law  merchant,  the 
coi'ft  of  tbe  forum  Is  to  determine  for  Itself 
what  tbe  rule  of  tbe  law  merchant  Is  on  the 
subject,  and  Is  not  necessarily  concluded  on 
that  point  by  the  decisions  of  the  courts  of  the 
state  where  the  Indorsement  was  made,  though 
those  declBlons.  like  the  decisions  of  other  Ju- 
risdictions, are  to  be  consulted  on  the  point 

The  position  taken  In  the  foregoing  ceae- 
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222;  Morgan  v.  Smith,  70  N.  Y.  537;  Calvo 
V.  D(n>iea.  73  N.  Y.  211,  29  Am.  Rep.  130; 
National  Bank  v.  Bigler,  98  K.  Y.  SI ;  Palm- 
er V.  Purdy,  83  N.  Y.  144. 

A  reservation  of  rights  against  parties 
secondarily  liable  may  be  made  where  the 
claim  or  Judgment  against  the  principal  is 
assigned,  as  veil  as  in  the  case  of  an  actual 
discharge  of  the  principal. 

Bubbell  V.  Carpenter,  5  N.  Y.  171;  Booth 
V.  Farmers'  d  M.  Nat.  Bank,  74  N.  Y.  228. 

The  contract  of  indorsement  was  made  in 
New  York,  and  the  righte  and  obligations  of 
the  parties  to  that  contract  are  governed 
by  the  law  of  New  York.  The  contract  of 
subrogation  was  made  in  Louisiana.  The 
rights  and  oUigations  of  the  parties  to  that 
contract  are  to  be  governed  the  law  of 
Louisiana,  unless  the  contract  was  made  to 
take  effect  in  New  York. 


seems  to  be  approved  In  National  Bask  v. 
Oroen,  33  Iowa,  148. 

Bo,  In  KoadB  v.  Webb,  91  He.  406,  40  Atl.  128, 
the  court,  after  botdlng  that  the  law  of  Ualne 
goremed  as  to  the  negotiability  of  a  note,  said 
that.  If  It  were  not  so,  yet,  wbere  the  general 
prlDcIples  of  commercial  law  are  to  be  applied 
to  a  contract,  the  court  of  the  forum  will  apply 
those  principles  according  to  Its  Judgment,  not- 
withstanding that  It  may  bare  been  held  dif- 
ferently where  the  contract  was  made. 

In  Faulkner  v.  Hart,  82  N.  T.  418,  87  Am. 
Rep.  674,  which  Involved  the  question  as  to  the 
liability  of  a  common  carrier,  the  court  re- 
marked that  it  was  long  since  held  Id  New  York 
that  its  courts  could  not  break  In  upon  the  set- 
tled principles  of  our  commercial  law  to  accom- 
modate tbem  to  those  of  any  country  (citing 
Aymar  v.  Sheldon,  12  Wend.  439,  27  Am.  Dec. 
187).  It  Is  not  apparent,  however,  bow  the 
case  cited  lends  any  support  whatever  to  the 
statement.  It  Is  true  that  In  that  case  the 
conrt  applied  the  law  of  New  York,  rather  than 
the  law  of  France,  to  the  question  of  the  lia- 
bility of  the  indorser  of  a  bill  of  exchange 
drawn  and  payable  In  French  territory ;  but  the 
decision  was  expressly  put  npon  the  ground 
that  the  contract  of  Indorsement  mi  both  made 
and  performable  In  New  York,  and  It  Is  Implied 
throughout  the  opinion  that  If  It  had  been  a 
question  of  tbe  liability  of  the  drawers  the  law 
of  France  would  have  been  applied.  In  Faulk- 
ner T.  Hart,  however,  the  court  treated  the 
question  as  to  tbe  carrier's  liability  as  one  of 
general  conunerclal  law,  and  decided  It  in  ac- 
cordance with  tbe  rule  as  declared  In  New  York, 
although  the  contrary  rule  was  established  by 
tbe  courts  of  MasMicbusetts,  the  law  of  which. 
If  statutory,  would  have  concededly  governed. 

In  8t.  Nicholas  Bank  v.  State  Nat.  Bank, 
128  N.  Y.  26,  18  L.  R.  A.  241,  27  N.  E.  849, 
the  court  of  appeals  again  decided  that,  while 
that  court  will  follow  the  courts  of  another 
state  In  the  construction  of  Its  statute  taw,  It 
will  follow  Its  own  precedents  In  the  expound- 
ing of  tbe  general  common  law  applicable  to 
commercial  transactions.  The  question  In  this 
ease  was  as  to  the  measure  of  the  liability  of  a 
tiank  to  which  a  draft  Is  Intrusted  for  collec- 
tion; but  the  general  principle  declared  Is,  of 
course,  applicable  to  all  questions  relating  to 
commercial  paper  which  are  not  affected  by 
statute. 

As  a  role,  however,  tbe  state  coarts,  at  least 
In  cases  Involving  commercial  paper,  have  pro- 
ceeded upon  tbe  asBumptlon  that  the  rules  of 
law  prevailing  In  another  state  or  country 
where  the  transaction  had  Its  situs  were  equally 
61  L.  R.  A. 


In  reserving  its  rights  against  the  in- 
dorser, tbe  bank  intended  that  the  reserva- 
tion should  take  effect  in  New  York. 

Pinney  v.  Nelson,  183  U.  S.  144,  148,  46 
L.  ed.  125,  22  Sup.  Ct.  Rep.  62. 

It  is  always  competent  to  prove  the  oral 
conditions  or  terms  upon  which  a  written 
infltnuneut  has  been  delivered, 

Matthetcsy.  Bheehan,  69  N.  Y.  585;  Marsh 
V.  McNair,  99  N.  Y.  174,  1  N.  E.  660;  Sum- 
mers V.  United  States  Ins.  Annuity  (G  7*.  Oo. 
13  La.  Ann.  604;  Eerrick  v.  Carman,  10 
Johns.  224;  (Trierson  t.  Mason,  60  N.  T.  3B4 ; 
Bleioitt  V.  Booium,  142  N.  Y.  367,  37  N.  E. 
119;  Biggins  v.  Ridgway,  153  N.  Y.  130,  47 
N.  E.  32 ;  Jamettoum  Busines*  GoUege  Asso. 
V.  Allen,  172  N.  Y.  291,  64  N.  B.  992;  £n- 
sign  V.  Ensign,  120  N.  Y.  655,  24  N.  E.  942. 

Parol  evidence  is  admissible  to  prove  an 
independent  agreement  between  the  parties, 

binding,  whether  embodied  In  tbe  decisions  of 
Its  courts  or  In  Its  statutes ;  and  the  right  of 
the  courts  of  one  state  to  disregard  tbe  deci- 
sions of  the  courts  of  another,  and  decide  the 
questions  upon  general  principles  of  eommerdal 
law,  has  been  expressly  repudiated  in  Bo«  v. 
Jerome,  18  Conn.  158,  and  Limerick  Nat.  Bank 
V.  Howard,  Tl  N.  H.  IS,  61  Atl.  641.  In  the 
latter  case  tbe  court,  while  conceding  that  It 
was  competent  for  tiie  United  States  Supreme 
Court  to  determine  the  law  governing  the  Inter- 
pretation of  Vermont  contracts  without  regard 
to  the  decisions  applicable  in  that  state,  said 
It  would  be  little  less  than  usurpation  for  the 
court  of  New  Hampshire  to  decide  what,  in  Its 
opinion,  the  commercial  law  of  Vermont  waa. 

It  Is  apparent  that  this  question  is  broader 
than  the  subject  of  tbe  note,  and  cannot  be  ex- 
haustively treated  here,  since  It  arises  in  many 
classes  of  cases  that  do  not  fall  within  the 
scope  of  the  note.  It  Is  treated  here  only  to 
tbe  extent  that  It  has  arisen  In  cases  dealing 
with  the  conflict  of  laws  as  to  negotiable  paper, 
and  Its  exhaustive  treatment  is  left  for  a  subse- 
quent note.  The  question,  however.  Is  one  of 
practice.  Theoretically,  It  does  not  affect  tbe 
rules  formulated  In  tbe  succeeding  questions  for 
the  determination  of  the  question  what  law  gov- 
erns, since  It  relates,  not  to  the  determination 
of  tbe  governing  law,  but  to  the  determination 
of  the  correct  rule  prescribed  by  the  governing 
law  on  the  point  In  question,  and  therefore  log- 
ically arises  only  after  the  governing  law  has 
been  ascertained.  The  practical  effect  of  these 
rules,  however,  may  be  defeated  In  a  particular 
case  if  the  court,  after  determining  that  the 
law  of  another  state  governs,  proceeds  to  deter- 
mine what  tbe  law  of  tbe  other  state  is  on  the 
particular  matter  In  question  by  consulting  the 
precedents  furnished  by  tbe  courts  of  the  forum, 
rather  than  those  furnished  by  the  courts  of  the 
other  state.  When,  therefore,  tbe  particular 
matter  In  question  Is  not  governed  by  statute, 
but  depends  upon  principles  of  common  law,  It 
will  be  necessary,  In  applying  the  rules  lal(t 
down  In  tbe  subsequent  snbdivlslons.  to  deter- 
mine whether  tbe  court  will  be  f^ulded  by  Its 
own  precedents,  or  by  the  precedents  of  tbe 
courts  of  thft  other  state  which  furnishes  tbe 
governing  law  :  and  the  position  of  the  court 
upon  this  point  may  operate  as  a  practical  ex- 
ception to  or  quallflcatlon  of  those  rules  so  far 
as  concerns  matters  depending  upon  the  com- 
mon law,  and  not  upon  statute. 

III.  Time  of  payment. 
Tbe  time  when  a  bill  or  note  Is  payable  clear- 
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when  it  u  not  in  conflict  with  the  terms  of 
the  written  instrument. 

Lewis  y.  Seabury,  74  N.  Y.  409,  30  Am. 
Rep.  311;  Van  Brunt  v.  Day,  81  N.  Y.  251; 
Stotoea  V.  Oreenvich  In*.  Co.  168  N.  Y.  298, 
67  N.  E.  480;  Kenyon  t.  Berykel,  13  La. 
133;  AJttn  v.  Drummond,  2  La.  Ann.  02; 
Lewiti  V,  Wilder,  4  La.  Ann.  574 ;  Packwood 
T.  White,  7  L«.  Ann.  31;  Flash  v.  Ameri- 
can Glucose  Co.  38  La.  Ann.  4. 

It  is  entirely  competent  to  create  a  trust 
of  personal  property  by  parol. 

Hirsh  T.  Auer,  146  N.  Y.  13,  40      £.  397. 

Oral  reaerradon  may  be  proved. 

Palmer  v,  Purdy,  83  N.  Y.  144;  Bank  of 
Montreal  v.  McFaul,  17  Grant  Ch.  (U.  C.) 
234;  Wyke  y.  Rogers,  1  De  G.  M.  ft  G.  408; 
First  Nat.  Bank  v.  lAneberger,  83  N.  C.  454. 
35  Am.  Rep.  582;  Morse  v.  Huntington^  40 
Vt.  488. 


Ij  relates  to  the  mattov  of  perfonnance,  and 
therefore  falls  within  the  second  of  the  general 
prlDClples  laid  down  In  Scadder  v.  Union  Nat. 
Bank,  91  U.  8.  406,  23  L.  ed.  245,  infra,  IT., 
vis.:  Uatters  connected  with  the  performance 
of  a  contract  are  rmulated  by  the  law  prevail- 
Ing  at  the  place  of  performance.  Tlins,  In  that 
case,  the  question  whether  days  of  grace  are  to 
be  allowed  upon  a  bill  or  note  was  given  as  an 
lUostratlon  of  the  qaestlons  that  fall  within  the 
second  principle,  and  are  goTemed  by  the  law 
of  the  place  of  performance;  and  the  same  is 
expressly  held  In  respect  to  the  allowance  of 
days  of  grace  on  notes,  in  the  following  cases : 
Bank  of  Washington  v.  Trlplett,  1  Pet.  25,  7  L. 
ed.  37 ;  Dubaqne  F.  M.  Ins.  Co.  v.  Oster,  74 
III.  App.  139  {Obiter)  ;  Thorp  t.  Craig.  10  Iowa, 
461 ;  Ooddln  t.  fflilpley,  7  B.  Hon.  S75 ;  Vidal 
T.  Thompson,  11  Mart  (La.)  23;  Bnmham  v. 
Webster,  19  Me.  232 ;  Crlbbs  T.  Adams,  13  Gray, 
fi97 :  Bank  of  Orange  Connty  v.  Colby,  12  N.  H. 

Bowen  y.  Newell.  13  N.  Y.  290.  64  Am. 
Dec  SOO ;  Jewell  Wright,  SO  N.  T.  264,  86 
Am.  Dee.  872 ;  Hatcher  t.  McHorine,  16  N.  C. 
(4  Dev.  124 ;  Pawcatocfc  Nat  Bank  t.  Bar- 
ter, 22  R.  I.  73,  46  Atl.  1095 ;  Bryant  v.  Edson, 
a  Vt  325,  30  Am.  Dec.  472;  Blodgett  T.  Dur- 
Jtln,  82  Tt  801 ;  Walsh  t.  Dart,  12  Wla  685 ; 
Second  Nat  Bank  Smith  (Wla)  94  N.  W. 
«64. 

Tbis  Is  true  as  to  all  parties  to  the  notes, 
whether  maker,  drawer,  acceptor,  or  indorser, 
though,  as  will  be  subsequently  shown,  for  most 
purposes  the  contract  of  the  drawer  and  In- 
dorser is  to  be  determined  by  the  law  of  the 
place  where  the  ^111  was  drawn,  or  where  the 
bill  or  note  was  Indorsed,  IrrevectlTe  of 
the  place  of  payment.  Indeed,  most  of  the  cases 
above  cited  which  apply  the  law  of  the  place  of 
paymoit  to  the  question  Involve  the  liability 
of  drawers  or  Indorsers. 

When  no  place  of  payment  la  specified  in  a 
note,  tbe  law  of  the  place  where  It  Is  made,  i.  e., 
where  it  Is  first  delivered  so  as  to  become  a 
binding  obligation,  governs  In  respect  of  the  al- 
lowance of  days  of  grace.  Bnmham  t.  Webster. 
19  Me.  232 ;  Bryant  v.  Edson,  8  Vt  323,  30 
Am.  Dec.  472 ;  Blodgett  v.  Durgln,  82  Vt  861. 

Irrespective  of  the  residence  of  the  parties. 
Blodgett  V.  Dnrgln,  82  Vt  861. 

Or  of  the  place  at  which  It  li  dated,  U  deliv- 
ered elsewhere.  /bW. 

IV.  Jfotte  of  acesptanos  of  Itttt. 

There  Is  some  conflict  between  the  laws  of 
different  Jurisdictions  in  respect  to  the  mode  of 
accepting  bUlB  of  exchange,  and  It  therefore  be- 
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Mr,  Jajua  MmxolA  Wanm,  for  re- 
spondent : 

If  the  holder  of  a  note  does  an  act  which 
destroys  the  remedy  of  an  indorser  againflt 
the  maker,  OTt  throuffh  inaction,  produces  the 
same  result,  tlie  indorser  it  dischar:ged. 

Shutts  y.  Fingar.  100  X.  Y.  543,  53  Am. 
Rep.  231,  3  Jf.  E.  588;  Pitts  v.  Congdon,  2 
X.  Y.  352,  51  Am.  Dec.  299;  Broicn  t.  Wil- 
liams, 4  Wend.  360. 

A  subrt^tion  contract  between  the  hold- 
er of  a  note  and  tbe  maker,  not  containing, 
or  accompanied  by,  a  reservation  in  writ> 
tne,  and  not  made  with  tbe  consent  of  the 
indorser,  discharges  the  indorser. 

In  the  face  of  a  writtcD  agreement,  an 
oral,  collateral  agreement  between  tbe  same 
parties  must,  in  order  to  be  proved,  relate 
to  a  distinctly  different  s\diject,  and  rest 
upon  an  independent  consideration. 

comes  necessary  to  determine,  in  case  of  soch 

a  conflict,  which  law  la  to  govern.  In  Scudder 
y.  Union  Nat  Bank.  91  U.  S.  406.  23  L.  ed.  245. 
it  was  held  by  the  United  SUtes  Supreme  Court 
that  a  parol  agreement,  made  In  Illinois,  to  ac- 
cept a  draft  previously  drawn  upon  the  prom- 
isor at  St  Lonls.  being  valid  by  the  law  of  1111- 
nolE,  would  support  an  action  against  tbe  prom- 
isor as  acceptor  of  the  draft  notwithstanding 
that  by  the  law  of  Missouri,  where  the  draft 
was  payable^  each  parol  promise  would  be  Insuf- 
flcient 

The  court  laid  down  the  following  general 
principles  upon  the  eubject  of  conflict  of  hiws  re- 
lating to  contracts : 

1.  Matters  bearing  upon  the  execution,  the  In- 
terpretation, and  the  validly  of  a  contract  are 
determined  hj  the  law  ot  the  place  where  the 
contract  is  made. 

2.  Matters  connected  with  Its  perfonnance 
are  regulated  by  the  law  prevailing  at  the  place 
of  performance. 

3.  Matters  respecting  the  remedy,  anch  mm  the 
bringing  of  suits,  admlsslUlltr  of  evidence,  stat- 
utes of  limitation,  depend  upon  the  law  of  the 
place  where  the  ault  la  brought. 

The  first  two  principles,  as  above  stated,  are 
not  mutually  exclusive,  and  an  agreement  to  ac- 
cept a  bill,  at  least  If  executory,  might  fall 
within  the  literal  terms  of  both,  since  the  qoes- 
tiou  of  validity  might  arise  by  reason  of  a  mat- 
ter connected  with  performance.  It  is  evident 
from  the  context  however,  that  the  term 
"validity,"  as  used  in  the  statement  of  the  first 
principle.  Is  to  be  confined  Co  the  caiiacity  of 
parties  and  formal  requisites,  as  dlatlngulahed 
from  matters  of  essential  validity.  The  valid- 
ity of  the  agreement  as  affected  by  the  fact 
that  It  was  verbal  and  not  In  writing,  would 
seem  to  fall  within  the  first  principle  as  so  un- 
derstood.  and  not  within  the  aeeond,  and  dw 
opinion  seems  to  ftvor  that  view.  Tbe  deri- 
sion, however,  does  not  ultimately  rest  upon  the 
ground  that,  as  between  tbe  law  of  the  place 
where  a  contract  to  accept  is  made  and  that  of 
the  place  where  It  Is  to  be  performed,  the  form- 
er governs,  since,  in  the  view  taken  bj  the 
court  tliere  was  no  question  of  conflict  of  laws. 
This  was  true  because,  according  to  the  law  of 
Illinois,  the  agreement  to  accept  operated  as  a 
present  acceptance  of  the  bill  which  was  alreadj 
in  existence.  It  was  thN«fore  an  executed  con- 
tract  and  there  was  no  place  of  performance  as 
distinguished  from  the  place  where  It  was 
made.  The  court  says :  "The  contract  to  ac- 
cept was  not  only  made  in  Illinois,  but  tbe  bill 
waa  then  and  there  actually  accepted  in  Illi- 
nois as  perfectly  as  if   .   .   .    [the  promisor] 
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Seitz  V.  Bretcers'  Refrigerating  Mack.  Co. 
141  U.  S.  510,  35  L.  ed.  837,  12  Sup.  Ct.  Rep. 
46:  Htoicell  v.  Greenmch  Ins.  Co.  163  N.  Y. 
306,  57  X.  E.  480;  Letcis  v.  Seafeury,  74  N. 
Y.  410,  30  Am.  Rep.  311. 

The  law  of  Louisiana,  governiiu;  the  trans- 
action between  the  bank  and  Hiller,  becomes 
a  fact  in  tbis  case,  because  of  determining 
the  relation  between  Spies  and  O&g,  and 
shows  tiiat  the  bank  impaired  the  indorser's 
remedy  against  the  maker,  within  the  rule 
laid  down  by  the  courts  of  this  state  where 
the  contract  of  indorsement  is  governed. 

Parker,  Cb.  J.,  delivered  the  opinion  of 
the  court: 

The  appellate  division  having  unanimous- 
ly affirmed  the  judgment  entered  on  the  re- 
port of  the  referee,  the  legal  effect  thereof 
was  to  conclusively  establish  the  findings  of 

bad  written  an  acceptance  across  Its  face  and 
signed  thereto  the  name  of  his  firm.  The  con- 
tract to  accept  the  bill  was  not  to  be  performed 
In  Missouri.  It  had  already,  by  Ihc  promlae, 
been  performed  In  IlUnola.  The  contract  to  pay 
was.  Indeed,  to  be  perfonned  In  HIssonrI,  1>ut 
that  was  a  different  contract  from  that  of  ac- 
ceptance.*' 

In  the  aabneqaent  case  of  Hall  v.  Cordell,  142 
V.  B.  116,  8fi  L.  ed.  830,  12  Sup.  Ct  Rep.  164, 
It  was  held  that  the  validity  of  a  parol  agree- 
ment made  In  MlBsonrl,  to  accept  a  bill  of  ex- 
change to  be  drawn  upon  the  promisor  In  1111- 
nolB,  and  the  right  of  the  payee  of  the  bill  to 
rely  thereon,  were  to  be  determined  by  the  law 
of  Illinois  by  which  such  parol  agreement  was 
valid  and  was  available  to  the  payee,  notwith- 
standing that  by  the  law  of  Missouri  such  a 
verbal  agreement  would  not  be  available  to  him, 
but  only  to  the  drawer  or  negotiator  of  the 
bill.  The  decision  Is  upon  the  groand  that  the 
agreement  to  accept  was  to  be  entirely  per- 
formed In  Illinois,  and  that  nothing  in  the  ease 
showed  that  the  parties  had  In  view.  In  respect 
to  the  execution  of  the  contract,  any  other  law 
than  that  of  the  place  of  performance,  and  that 
that  law  consequently  most  determine  the  rights 
of  the  parties.  Upon  a  first  Imprewion,  this  de- 
cision would  seem  to  be  contradictory  to  that 
In  the  previous  case,  for,  while  in  both  cases  the 
law  of  IlllQOls  was  applied.  In  the  first  case  Il- 
linois was  the  place  where  the  agreement  to  ac- 
cept was  made,  and  Ulasourl  the  place  of  pay- 
ment of  the  bill,  while  In  the  other  case  the 
fiicts  were  reversed,  Missouri  being  the  place 
where  the  agreement  to  accept  was  made,  and 
Illlnots  the  place  where  the  bill  was  to  be  pay- 
atde  when  drawn.  There  Is,  however,  a  dis- 
tinction between  the  facts  In  the  two  cases 
which  may  perhaps  reconcile  them.  In  the  first 
case,  as  already  pointed  out,  the  agreement 
with  reference  to  acceptance  was  executed,  and 
not  merely  executory, — that  Is,  under  the  law 
of  lllioois,  the  bill,  which  In  that  case  was  al- 
ready In  existence,  was  accepted  as  soon  as  the 
agreement  to  accept  was  made,  so  that  there 
was  no  place  of  performance  as  distinguished 
from  the  place  where  the  contract  was  made. 
In  the  other  case,  however,  the  agreement  to  ac- 
cept could  not  be  regarded  as  an  executed  agree- 
ment, and  therefore  there  was  a  conflict  pre- 
sented as  between  the  law  of  the  place  where  It 
was  made  and  that  of  the  place  where  It  was  to 
be  perfonned.  It  Is  difllcult,  however,  to  see 
why  the  agreement  does  not  fall  within  the  first 
of  the  principles  laid  down  in  the  Scudder  Case, 
since  the  Missouri  statute  seems  to  relate  to  the 
formal  reqnlaltcs  of  the  contract  (i.  e.  the  ex- 
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fact  made  1^  the  referee,  which  are  as  fol- 
lows: 

"In  and  prior  to  April,  1893,  Francis 
Spies,  the  plaintiff's  testator,  was  doing  bua- 
ineas  in  the  city  of  New  York  in  the  name 
of  Marcial  &  Co.  At  his  request,  in  April, 
1893,  at  Xew  York  City,  the  defendant  dis- 
counted for  him  a  note  for  $4,786.62  made  in 
New  Orleans  1^  R.  M.  Ong  to  the  order  of 
Marcial  &.  Co.,  dated  the  lltb  day  of  April,. 
1893,  and  payable  in  four  months  thereafter^ 
Spies  indorsed  the  note,  in  the  name  of  Mar- 
cial &  Co.,  to  the  defendant.  At  that  time- 
the  defendant  held  certain  railroad  bonda 
which  Spies  had  deposited  with  it  as  se- 
curity for  the  indebtednen  then  due  to  it 
from  him,  and  as  security  also  for  'any  other 
note  or  claim'  the  defendant  might  have 
against  him.  The  defendant  discounted  the 
above-mentioned  note,  relying  upon  the  said 

ecutory  contract  to  accept),  rather  than  to  the 
matter  of  Its  essential  validity.  There  Is  an- 
other possible  theory  by  which  these  decisions 
may  be  reconciled,  though  it  Is  not  suggested  In 
either  of  the  opinions.  This  theory,  which  la 
well  established  as  applied  to  the  questitm  of 
usury,  rests  upon  the  presumption  that  the  par- 
ties  Intend  to  contract  with  reference  to  a  law  | 
that  will  uphold,  rather  than  one  that  will  In--' 
validate,  their  contract.  It  will  be  observed  that 
by  the  application  of  the  law  of  Illinois  the 
validity  of  the  agreement  to  accept  was  upheld 
In  both  cases. 

In  Exchange  Bank  v.  Hubtiard,  10  C.  C.  A.  205. 
26  U.  8.  App.  133,  62  Fed.  112,  the  circuit  conrt 
of  appeals  of  the  second  circuit  held  that  the 
validity  of  a  parol  promise,  made  In  South  Caro- 
lina, to  accept  a  bill  of  excEange  to  be  drawn 
upon  the  promisor  at  New  7ork,  was  governed 
by  the  law  of  South  Carolina,  and  not  by  the 
law  of  New  York.  The  New  Tork  statute, 
which  was  involved  In  this  case,  was  like  the 
Missouri  statute  involved  In  the  preceding  cases, 
and  provided,  in  effect,  that  an  agreement  to  ac- 
cept, not  In  writing,  can  be  enforced  only  by 
the  person  who  draws  or  negotiates  the  bill. 
The  conrt  took  the  view  that  the  case  fell  with- 
in the  first  of  the  principles  stated  In  the  Sond- 
der  Case.  No  mention  was  made  in  this  opinion 
of  the  decision  In  Hall  v.  Cordell.  The  case 
came  before  the  court  again  on  subsequent  ap- 
peal In  Hubbard  v.  Exchange  Bank,  18  C  C  A. 
62B,  38  D.  S.  App.  289,  72  Fed.  2S4,  and  the 
position  taken  on  the  first  appeal  was  adhered 
to.  In  the  second  opinion,  however,  the  court 
refers  to  the  decision  In  Hall  v.  Cordell.  After 
quoting  that  part  of  the  opinion  in  the  latter 
case  which  states  there  was  nothing  to  show 
that  the  parties  had  In  view,  in  respect  to  the 
execution  of  the  contract,  any  other  law  than 
the  law  of  the  place  of  performance,  and  that 
that  law  consequently  must  determine  their 
lights,  the  court  says  that  such  statement  of 
law  Is  in  accordance  with  the  well-established 
principle  previously  stated  In  Liverpool  ft  G.  W. 
Steam  Co.  v.  Fhenlx  Ins.  Co.  129  V.  S.  39T,  32 
L.  ed.  788,  9  Sup.  Ct.  Bep.  469,  and  quotes  from 
the  latter  case  as  follows ;  "Contracts  are  to 
be  governed,  as  to  their  nature,  their  validity, 
and  their  interpretation,  by  the  law  of  the  place 
where  they  were  made,  unless  the  contracting 
parties  clearly  appear  to  have  bad  some  other 
law  in  view."  The  opinion  then  proceeds  to 
state  that  the  facte  In  the  present  case  clearly 
show  that  the  parties  did  not  have  In  view,  in 
respect  to  the  execution  of  the  contract,  the  law 
of  the  state  of  New  York.  This  sutement  is. 
In  part  at  least,  an  inference  from  the  clrcnm- 
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securities.  The  note  was  not  paid  when  due, 
and  was  duly  protested,  and  due  notice  was 
given  to  the  plaintiff, —  Spies,  the  indorser, 
having  in  the  meantime  died.  In  February, 
1894,  this  defendant  recovered  judgment  up- 
on the  note  against  Ong,  the  maker,  in  toe 
dvil  district  court  for  the  parish  of  Orleans, 
in  Louisiana,  where  Ong  resided.  A  few 
months  later  the  defendant  sold  and  trans- 
ferred the  said  judgment  to  Alfred  HlUer  for 
50  per  cent  of  its  face  value.  An  order  of 
subrogation  was  entered  in  the  action  in 
which  the  said  judgment  had  been  recovered, 
which  declared  that  Hiller  'be  subrogated 
to  all  the  plaintiff's  rights,  claims,  Aoa  de- 
mands in  and  totheiiuwmoitthereio  against 
tile  defendant  R.  M.  One.'  In  this  trans- 
action, all  of  which  took  place  in  Louis- 
iana, Hiller  represented  Ong,  and  acted  in 
his  behalf  and  for  his  benefit,  and  Ong  be- 


came the  owner  of  the  judgment.  When  this 
defendant  sold  and  assi^ed  the  said  judg- 
ment to  Hiller,  it  was  with  an  express  reser- 
vation of  all  of  the  defendant's  rights  and 
claims  against  the  indorser  of  the  note,  to 
which  reservation  both  Hiller  and  Ong  as- 
sented. In  or  about  January,  1809,  the  de- 
fendant sold  the  railroad  bonds  above  re- 
ferred to,  and  applied  a  part  of  the  pro- 
ceeds to  the  payment  of  the  sum  due  to  the 
defendant  on  the  indebtedness  for  which 
the  said  bonds  had  been  originally  pledged 
by  Spies.  The  balance  of  said  proceeds, 
amounting  to  91,469.06,  the  defendant  ap- 

Slied  on  account  of  his  s^leged  claim  against 
pies  as  indorser  of  the  Ong  note. 
"By  the  law  both  of  Louisiana  and  New 
York,  the  effect  of  the  said  transaction  be- 
tween this  defendant  and  ffiller  and  Ong 
was  to  release  Ong  fnnn  all  liahility  upon 


stances  of  the  particular  transsctten.  It  ap- 
peared that  the  agreement  to  accept  was  made 
by  a  Arm  doing  business  la  New  Tork ;  that  tbejr 
bad  applied  to  a  party  In  Sooth  Carolina  to 
porcbase  cotton  for  them,  and  aatiiorlted  him 
to  state  to  a  bank  In  South  Carolina  (the  plain- 
tiff) tbat  the  firm  would  remit  currency  Imme- 
dlatelj-  upon  receiving  bills  of  lading  for  the 
cotton,  or  would  honor  drafts  promptly,  as  the 
bonk  preferred,  If  It  would  advance  money  to 
porcbase  the  cotton,  which  understanding  was 
confirmed  by  a  tel^ram  sent  from  New  York 
which  was  shown  to  the  bank,  and  In  reliance 
upon  which  It  furnished  the  money  to  purchase 
the  cotton.  The  court  argued  that,  If  the  bank 
had  had  any  Idea  that  It  was  contracting  In 
view  of  the  statutory  law  of  New  York  where 
the  drafts  were  to  be  accepted,  and  that  It 
might  be  entangled  by  the  law  of  the  place  of 
performance  In  regard  to  a  verbal  promise  to 
accept  drafts,  It  would  have  promptly  accepted 
the  promise  to  remit  the  currency;  in  other 
words,  a  promise  of  prompt  cash  payment.  The 
fact  tiiat  the  drafts  were  cashed  and  the  ad- 
vances were  made  In  Boutb  Carolina,  which  the 
firm  knew  would  be  the  course  of  business,  was 
regarded  as  supporting  the  inference  that  the 
parties  Intended  to  be  governed  by  the  law  of 
Sonth  Carolina.  The  principle  of  this  decision, 
and  of  the  decision  In  Hall  v.  Cordetl,  If  the  lat- 
ter decision  Is  correctly  Interpreted  by  the  form- 
er, makes  the  question  whether  the  valldit?  of 
the  agreement  to  accept  Is  governed  by  the  law 
of  tb«  place  where  It  Is  made,  or  by  that  of  the 
place  upon  wblcb  the  bill  Is  drawn  and  where 
It  Is  payable,  dependent  upon  the  Intention  of 
the  parties,  to  be  ascerulned  from  the  circum- 
stances of  the  case,  and,  to  a  considerable  ex- 
tent, nullllles  the  principles  laid  down  In  the 
Scudder  Case.  Those  principles,  It  Is  true,  seem 
to  have  been  formulated  for  the  purpose  of  as- 
certaining the  Intention  of  the  parties,  and  may, 
perhaps,  yield  to  circumstances  like  those  In 
Hubbsrd  v.  Exchange  Bank  showing  a  contrary 
Intention ;  but  there  do  not  seem  to  have  been 
any  special  circumstances  In  Hall  v.  Cordell 
which  would  take  the  case  oot  of  those  princi- 
ples. As  already  suggested,  however.  It  may  be 
tbat  the  qnestlon  In  that  case  was  regarded  as 
one  relating  to  the  performance  of  the  contract, 
rather  than  to  Its  formal  validity,  and  therefore 
would  fall  within  the  second,  rather  than  the 
first,  of  those  principles. 

With  the  exception  of  Hall  v.  Cordell,  the 
weight  of  authority  seems  to  favor  the  law  of 
the  place  where  the  agreement  to  accept  was 
made,  rather  than  that  of  the  place  upon  which 
the  bill  is  to  be  drawn  and  where  It  Is  to  be 
01L.R.  A. 


payable,  as  the  law  determining  the  valMltj  of 

the  agreement  to  accept.  In  addition  to  the 
cases  already  referred  to  which  stq^ort  that 
view,  are  the  following : 

Whore  a  letter  of  credit  was  Issoed  in  Bos- 
ton lnj  the  local  agoit  of  LmdMi  bankers, 
whereby  the  latter  agreed  to  accept  bills  to  be 
drawn  upon  them  by  third  persons,  the  con- 
tract Is  to  be  governed,  as  to  its  obligation,  con- 
struction, and  character,  by  the  law  of  Ifossa- 
cbusetts,  and  not  by  the  law  of  England.  Bos- 
sell  V.  Wlggln,  2  Story,  218,  Fed.  Caa  No.  12,- 
ISS.  The  court  said  :  "It  Is  true  that  the  con- 
tract Is  to  accept  bills  drawn  on  the  defendants 
In  London,  and,  of  course,  the  acceptance'  la 
there  to  be  made.  But  that  does  not  make  It 
less  obligatory  upon  the  defendants  to  fulfil 
their  promise  to  accept  although  the  accept- 
ance, In  order  to  be  valid,  must  be  according  to 
the  requlremento  of  the  English  law."  The  ac- 
tion was  for  damages  for  failure  to  accept,  and 
there  was  no  connt  upon  any  accepted  bill  of 
exchange. 

The  statute  of  New  York  making  a  promise  to 
accept  a  bill  of  exchange  an  actual  acceptance, 
which  will  support  an  action  as  upon  an  ac- 
cepted bill,  governs  a  promise  to  acc^t  made  lo 
New  York,  although  It  contemplates  that  the 
bills  shall  be  drawn  upon  parties  la  Bngland. 
Scott  V.  Pllkington,  16  AVb.  Pr.  280. 

In  Lonsdale  v.  lAfayette  Bank.  18  Ohio,  126. 
It  was  held  that  the  law  of  Ohio,  rather  than  of 
Louisiana,  governed  with  respect  to  the  ques- 
tion whether  one  who  discounted.  In  Ohio,  a  bill 
of  exchange  drawn  In  that  state  upon  parties 
In  Louisiana,  upon  faith  of  a  letter  written  by 
tbe  latter  In  New  Orleans  addressed  to  the 
drawer  In  Cincinnati,  aothorlslng  him  to  draw 
bills  and  pKonlsIng  to  honor  them,  can  main- 
tain. In  his  own  name,  an  action  for  a  breach 
of  promise  to  accept  In  pursuance  of  such  letter. 
Tbe  decision  Is  not  upon  the  ground  that  the 
le»  fori  governs,  but  upon  the  ground  that, 
while  Che  letter  was  dated  at  New  Orleans  and 
the  acceptances  were  to  be  there,  the  contract 
was  closed  In  Cincinnati,  the  bills  were  to  be 
drawn  and  Indorsed  there,  and  the  money  on 
them  to  be  obtained  there.  The  doctrine  of  this 
case,  on  the  point  In  question,  was  applied  In 
Anderson  County  Deposit  Bank  v.  Tumer-Iiook- 
er  Co.  2  Oblo  M.  P.  73,  with  the  result  of  mak- 
ing the  qnestlon  depend  upon  the  law  of  Ken- 
tucky, the  letter  authorizing  the  drawing  hav- 
ing been  written  from  Oblo  to  tbe  drawer  In 
Kentucky,  and  the  money  having  been  obtained 
there  upon  the  bill  drawn  In  pursuance  thereof, 
though  the  bill  was  to  be  accepted  In  Ohio. 

In  Barney  v.  Newcoml^  9  Cnsh.  47,  It  was 
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the  note  as  maker.  Sucb  release  operated 
to  discharge  the  liability  of  Spies  (orHarcial 
&  Co.)  the  indorser.  The  nabilitj  of  the 
indorser  woa  not  preserved  or  continued  by 
the  reservation  by  the  defendant  of  its 
rights  and  claims  against  the  indorser  when 
it  sold  and  assigned  the  judgment. 

"The  plaintiff  is  the  duly  qualified  execu> 
tor  of  the  said  Francis  Spies,  and,  before  the 
■commencement  of  this  action,  demanded  of 
defendant  the  said  sum  of  91»469.06>  which 
the  defendant  refused  to  pay." 

While  the  note  was  a  Louisiana  contract, 
having  been  made  in  that  state  by  a  resident 
thereof,  payable  at  a  bank  therein,  the  con- 
tract of  indorsement  was  an  independent 
contract,  governed  by  the  law  of  the  state 
where  it  was  made  and  took  effect,  for  in 
the  case  of  every  negotiable  instrument  there 
are  as  many  separate  contracts  as  there  are 

held  tbat  tbe  right  of  a  party  wbo  discounted, 
in  New  lork.  a  bill  of  exchange  there,  drawn 
upon  a  UassachiuettB  Arm,  npon  faith  of  a  let- 
ter from  the  latter  authorizing  the  drawer  to 
■draw  upon  the  flrm  against  future  conBlgnments 
of  goodd,  to  maintain  an  action  against  the 
drawee  for  Donacceptance,  was  to  be  determined 
by  the  law  of  Massachusetts,  and  not  by  the  law 
of  New  York.  The  decision  la  upon  the  groond 
that  tbe  letter  of  credit  was  drawn  in  Maasa- 
cbusettB,  and  the  contract  to  accept  and  pay 
was  to  be  performed  there.  In  this  case  there 
was  no  conflict  between  the  law  of  tbe  place 
where  the  agreement  to  accept  was  made  and 
tbat  of  the  place  where  it  was  to  be  performed. 

In  Worcester  Bank  t.  Wells,  8  Uet  107,  It  was 
held  that  the  rule  in  New  York  by  which  an  ac- 
ceptance of  a  bill  of  exchange  written  on  a 
paper  other  than  a  bill  shall  not  bind  the  ac- 
ceptor  except  In  favor  of  a  person  to  whom  sucb 
acceptance  shall  have  been  shown,  and  who,  on 
the  faith  thereof,  shall  have  received  the  bill 
for  a  valuable  consideration,  applied  to  a  con- 
tract of  acceptance  which  was  completed  In  New 
York,  though  the  bill  was  drawn  In  Uassachu- 
aatts,  and  the  letter  of  acceptance  was  mailed  In 
Mew  York,  directed  to  the  drawer  In  Haasaehu- 
setts.  It  is  true  in  this  case  that  tbe  draft  was 
payable  In  New  York,  but  the  decision  seems 
clearly  to  be  upon  the  ground  that  the  agree- 
ment to  accept  was  completed  in  New  York,  end 
not  upon  the  ground  that  the  draft  was  itayable 
there.  Tbe  court  said  that  when  the  drawee 
Agreed  to  the  request  of  the  drawer,  and  put  tbe 
letter  In  the  mall  at  New  York,  the  contract 
was  complete,  thus  showing  that  tbe  court  re- 
garded tlie  question  where  the  contract  was 
made  as  the  important  one. 

So,  In  Qarrettson  v.  North  Atchison  Bank,  47 
Fed.  867,  In  which  It  was  held  that  the  Mis- 
souri statute,  requiring  that  the  acceptance  of  a 
bin  of  exchange  should  be  In  writing,  applied 
where  a  Ulssonrt  bank  received  a  telegram  from 
m.  person  tn  Colorado  asking  if  It  would  accept 
«  certain  check,  to  which  It  replied  by  a  tele- 
gram In  the  afflrmatlve,-— the  court  seems  to 
have  regarded  the  question  where  tbe  contract 
wag  deemed  to  have  been  made  the  vital  one, 
thoogh,  having  held  that  it  was  to  be  deemed 
made  in  Missouri,  It  said:  "This  contract, 
therefore,  was  completed  tn  HIssourl,  and  was 
to  be  performed  here  by  the  presentation  at  the 
tjaDklng  house  of  defendant  of  a  check  for  pay- 
ment. The  acceptor's  liability  being  dependent 
upon  bis  acceptance,  It  should  necessarily  fol- 
low that  it  Is  to  be  governed  by  the  taw  of  the 
place  of  acceptance." 

In  Blssell  v.  Lewis,  4  Mlcb.  4&0,  the  effect  of 
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indorsements,  each  being  eovemed  by  the 
law  of  the  place  where  made,  unless  the  in- 
tention  is  negotiate  the  instrument  else- 
where. Story,  Conll.  L.  S  314;  Dan.  Neg. 
Inst.  S§  867-899;  Aymar  v.  Sheldon,  12 
Wend.  439,  27  Am.  Dec.  137;  Allen  v.  Mer- 
chanta'  Bank,  22  Wend.  215,  34  Am.  Dec. 
289;  Cook  v.  Litchfield,  0  N.  Y.  279,  290. 
Tbe  note  was  made  payable  to  the  order  of 
Marcial  &  Co.,  under  which  name  the  plain- 
tiff's testator  did  busiDesa  in  the  city  of  New 
York,  and  it  was  him  duly  indorsed  to  the 
defendant,  at  its  banking  house  in  New  York, 
before  maturity.  The  contract  of  indorse- 
ment was  therefore  a  New  York  contract, 
and,  tbe  defendant  having  presented  the  note 
for  payment  when  and  where  it  was  made 
payable,  and,  upon  tbe  refusal  to  -pay,  hav- 
ing caused  the  same  to  be  duly  protested  for 
nonpayment  and  notice  thereof  to  be  given 

a  letter  of  credit  issued  in  New  York  by  princi- 
pals to  their  agent,  authorizing  the  latter  to 
draw  drafts  on  tlie  former  to  be  nkade  pajrahle 
In  New  York,  as  an  unconditional  acceptance, 
sustaining  an  action  against  the  principals  as 
acceptors  of  a  bill  of  exchange  drawn  in  pursu- 
ance of  the  letters  of  credit,  was  to  be  deter* 
mined  by  tbe  law  of  New  York,  though  the  draft 
In  question  was  drawn  by  tbe  agent  in  Illinois 
upon  the  principal  In  New  York.  In  this  case 
New  York  was  regarded  as  the  place  where  the 
agreement  to  accept  was  made,  and,  as  It  was 
also  the  place  where  the  drafts  were  to  be  pay- 
able, there  was  no  conflict  between  the  two; 
but  the  opinion  seems  to  put  tbe  decision  upon 
the  ground  tbat  tbe  lem  tool  contractua  gov- 
erned. The  opinion  in  Mason  v.  Donsay,  35  111. 
424,  85  Am.  Dec.  36S,  however,  seems  to  make 
the  validity  of  a  parol  acceptance  of  a  bill  de- 
pend upon  the  law  of  the  place  upon  which  tbe 
bill  Is  drawn  and  where  it  is  payable,  ttwu^  In 
this  case  tUey  were  the  same,  and  the  result 
was  therefore  tbe  same  as  if  the  law  of  the 
place  where  tbe  acceptance  was  made  had  been 
formally  applied. 

A  stipulation  that  the  drawee  shall  acc^  a 
bill  In  a  foreign  conntry,  the  law  of  which  re- 
quires tbat  a  valid  acceptance  shall  be  tn  writ- 
ing, l8  a  contract  that  the  drawee  shall  accept 
the  bill  In  writing  though  a  written  acceptance 
Is  not  required  by  the  law  of  the  country  where 
sucb  stipulation  is  made.  Carnegie  v.  Morri- 
son, 2  Met  881  (obUerj. 

V.  VoUateral  effect  of  iimtrumeni. 

The  question  sranetlmes  arises  whether  tbe 
giving  and  accepting  of  a  negotiable  tnstnunait 
operate  as  a  payment  and  extension  of 
an  antecedent  Indebtedness.  And  as  there  Is 
some  conflict  in  the  views  of  tbe  courts  of  dif- 
ferent Jurisdictions  on  this  point,  it  Is  some- 
times necessary  to  determine  which  view  sluill 
prevail.  Here,  there  Is  a  choice  between  tbe 
law  of  tbe  forum ;  the  law  of  the  negotiable  In- 
strument as  a  substantive  contract  (which,  ac- 
cording to  the  weight  of  aotbority,  is  the  law 
of  tbe  place  of  payment  {intra,  IX.d  ])  ;  and 
tbe  law  of  tbe  antecedent  contract. 

The  case  of  Thomson-Hoaston  Electric  Co.  v. 
Palmer,  62  Minn.  174,  63  N.  W.  1137,  Is  strictly 
authority  only  for"  eliminating  the  law  of  the 
forum  as  tbe  governing  law.  It  was  there  held 
that  the  question  whether  the  giving  and  receiv- 
ing of  a  debtor's  note  for  an  antecedent  con- 
tract operates  as  a  payment  and  extinction  of 
the  original  debt  is  to  be  determined  by  the  lex 
loci  oontractuB.  The  note  In  this  case  was.  In 
a  legal  sense,  made  and  payable  In  Illinois,  and 
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to  the  plaintiff,  it  thereupon  became  entitled 
to  enforce  payment,  and  still  retains  that 
right,  unless  it  has  done  or  omitted  to  do 
Bome  act  which,  under  the  law  of  thia  state, 
has  destroyed  tiiat  right. 

While  the  holder  of  a  note  may  enforce 
collection  from  either  the  maker  or  indors- 
er,  or  both,  he  must  take  care  not  to  impair 
the  remedy  of  the  indorser  against  the  mak- 
er, for,  to  the  extent  that  he  destroys  the 
indoraer's  claim  against  the  maker,  he  re- 
leaeea  bis  claim  against  the  indorser.  Shutts 
V.  Fittgar,  100  N.  Y.  539,  53  Am.  Rep.  231, 
3  N.  E.  588;  Pitta  v.  Congdon,  2  N.  Y.  352, 
SI  Am.  Dec.  209;  Brotcn  v.  Williama,  4 
Wend.  360. 

In  Bhutt'a  Case  it  is  said,  in  the  course 
of  a  very"  full  and  careful  discussion  of  the 
general  subject,  that  an  indorser  who  pays 
a  note  "w  entitled  to  denutnd  its  possession 

the  original  Indebtedness  was  for  goods  sold  and 

delivered  there,  bo  that  there  was  no  conflict  be- 
tween the  law  of  the  two  contracts,  and  the 
only  conflict  was  between  the  law  of  the  place 
where  both  contracts  were  made  and  the  law 
ot  the  fornm,  and  the  decision  Is  upon  the 
gronnd  that  the  effect  ot  the  note  as  parment 
was  a  matter  which  pertained  to  the  8Ul»tantlve 
right,  and  not  to  the  remedy.  That  the  court, 
however,  had  in  mind  the  law  of  the  note, 
rather  than  the  law  of  the  antecedent  contract, 
aa  the  governtnf;  law,  is  made  clear  by  the  fact 
that  it  explains  the  lea  loci  oontractut  as  mean- 
ing the  place  of  the  seat  of  the  contract,  as  dls- 
tlngDlshed  from  the  place  where  it  may  casually 
have  happened  to  have  been  aigned,  it  appearing 
Id  this  case  that  the  note  was  casually  signed 
In  UlsBourl,  but  was  delivered  and  was  payable. 
In  IllinolB.  In  Tarboz  v.  Cbllds,  165  Mass.  408, 
43  N.  E.  124,  however,  the  court  took  the  view 
that  the  (luestloo  as  to  the  effect  of  a  promis- 
sory note  aa  payment  of  an  antecedent  debt  was 
to  be  determined  by  the  law  of  the  antecedent 
contract,  rather  than  by  the  law  of  the  note. 
In  tbia  case  the  note  was  made  and  payable  In 
Massnchuaetts,  and  the  antecedent  contract  was 
made  and  payable  In  New  York.  The  court  held 
that,  while  the  note  would  be  Interpreted  and 
have  effect  according  to  the  law  of  Massachusetts 
If  the  question  had  arisen  in  an  action  upon  the 
note,  Ita  effect  as  a  payment  of  the  antecedent 
indebtedness  was  to  be  determined  by  the  law 
of  New  I'ork.  Vancleef  v.  Therasson,  3  Pick. 
12,  seems  to  be  authority  only  for  eliminating 
the  lea  fori  as  the  governing  law  of  this  ques- 
tion. 

The  question  whether  a  check  drawn  in  one 
state  upon  a  bank  in  another  operatea  as  an  as- 
signment pro  fanfo  of  the  drawer's  deposit  la  to 
be  determined  by  the  law  of  the  state  where  the 
bank  Is  situated,  rather  than  by  the  law  of  the 
state  where  the  check  is  drawn.  National  Bank 
V.  Indiana  Bkg.  Co.  114  III.  483.  2  X.  E.  401 ; 
Abt  V.  American  Trust  &  Sar.  Bank,  159  111. 
467,  Affirming  57  III.  App.  369 ;  Pabst  Brewing 
Co.  V.  Reeves,  42  til.  App.  154. 

In  Llndcman  v.  Rosenfleld.  67  Ind.  24fl,  33 
Am.  Rep.  79.  and  Alford  v.  Baker.  53  Ind.  279, 
It  was  held  that  the  question  whether  a  note 
made  and  payable  at  a  bank  lu  Kentucky  was 
governed  by  the  law  merchant  or  the  common 
law,  for  the  purposes  of  the  role  that,  in  the 
former  case,  the  note  extinguishes  a  pre-exist- 
ing Indebtedness,  but  In  the  latter  does  not  In 
the  absence  of  an  express  stipulation  to  that 
effect,  was  to  be  determined  by  the  law  of  Ken- 
tucky. 

The  right  of  the  payee  of  a  bill  of  exchange, 
61  h.  R.  A. 


from  the  creditor,  with  the  right  of  subroga- 
tion to  all  securities  and  remedies  possessed 
by  bim  against  the  prior  parties  thereon,  un- 
impaired by  any  act  or  laches  of  such  credit- 
or." 

In  Pitt$'  Gate  it  is  held  that  he  (the 
holder)  "cannot  discharge  the  party  primari- 
ly liable  and  then  sue  the  indoTser,  because 
thij  latter  would  in  this  way  be  deprived  of 
his  remedy  over." 

In  Broum'a  Case  the  court  said;  "If 
.  .  .  the  holder  releases  the  principal 
debtor,  he  ought  not  to  recover  iwainst  the 
indorsers,  for,  by  releasing  the  debt,  he  dis- 
charged the  principal  from  all  lialnlity  upon 
the  note  to  the  indorsers  as  well  as  to  him- 
self." 

The  principle  established  by  these  cases  is 
that,  if  the  holder  of  a  note  so  deals  with  the 
maker  that  he  becomes  discharged  from  all 

which  was  delivered  and  accepted  In  New  York, 
to  recover  the  original  consideration  as  against 
the  drawer,  who  has  been  released  from  liability 
on  the  bin  by  laches  in  demanding  paymott 
ot  the  acceptors.  Is  to  be  determined  by  tlie 
law  of  New  York,  and  not  by  the  law 
the  forum.    Grade  v.  Bandtord,  9  Ark.  233. 

In  Bartsch  v.  Atwater,  1  Conn.  40d,  It  was 
held  that  the  queation  whether  a  promissory 
note  of  a  third  person,  payable  at  a  fnture  day, 
taken  In  New  York  for  goods  sold  and  delivered 
there,  a  receipt  In  full  being  given  by  the  seller, 
would  defeat  an  action  against  the  purchaser 
on  the  original  demand,  the  maker  of  the  note 
having  become  bankrupt  before  It  fell  due, — 
was  governed  by  the  law  of  New  York ;  but  in 
this  case  New  York  was  the  looM  amtnetu*  of 
both  contracts,  and  the  only  possible  conflict 
was  as  between  the  law  of  that  state  and  the 
law  of  Connecticut  aa  the  let  fori. 

VI,  Character  and  Habllity  of  irregular  indorter. 

See  also  First  Nat.  Bank  t.  Lock-Stltch  F^nce 
Co.  24  Fed.  221,  and  Pblpps  v.  Harding,  80  L. 
R.  A.  513,  17  C.  C  A.  208,  86  U.  8.  App.  14S, 
70  Fed.  468,  supra,  II. 

It  sometimes  becomes  a  question  whether  one 
who  Indorses  a  note  before  Its  delivery  to  the 
payee  Is.  In  legal  effect,  a  maker  or  Indorser; 
and,  since  the  courts  of  different  Jurisdictions 
take  different  views  of  that  question.  It  may 
become  necessary.  In  a  given  case,  to  choose  tie- 
tween  them.  It  would  seem  that  the  law  of  the 
place  where  the  note  la  delivered  so  as  to  be- 
come binding  upon  the  regular  maker.  It  It  Is 
also  payable  there,  must  prevail  over  the  law  of 
the  place  where  the  Irr^tular  maker  or  Indorser 
Indorsed  his  name,  since  bis  contract  Is  deemed 
to  have  been  made  at  the  place  where  the  note 
was  flrat  delivered  so  as  to  become  binding  upon 
him,  and,  em  hupothni,  that  Is  the  place  where 
It  was  delivered  so  as  to  become  binding  upon 
the  regular  maker.  This  view  appears  to  have 
bet^n  taken  In  the  three  cases  next  cited : 

The  Massachusetts  rule,  that  one  who  signs  a 
note  on  Its  back  before  delivery  to  the  payee  Is 
a  promisor  and  the  promise  Is  bindlns  upon 
him  without  demand  or  notice,  governs  tiie  11a- 
billty  of  one  who,  at  the  request  of  the  maker, 
placed  his  name  on  such  a  note  In  New  York, 
the  note  being  afterwards  returned  to  the  maker 
and  delivered  by  him  to  the  payee  in  Massachn* 
setts.    liSwrence  T.  Bsssett,  5  Allen,  140. 

The  rule  in  New  York,  whereby  one  who  In- 
dorses a  note  before  delivery  to  the  payee  stands 
as  a  first  Indorser,  and  Is  entitled  to  have  de- 
mand made  upon  the  maker  and  to  have  protest 
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liabilit}'  thereon  as  against  subsequent  in- 
dorsers,  then  the  indorsers  cannot  be  com- 
pelted  to  pay  it.  Now,  the  plaintiff's  claim 
throughoiU;  this  litigation  is  that  the  defend- 
ant cannot  enforce  the  oontract  of  indorse- 
ment because  it  has  destroyed  the  plaintiff's 
remedy  against  Ong,  the  maker  of  the  note. 
Turning  to  the  findings  of  fact,  for  the  pur- 
pose of  learning  whether  this  contention  be 
well  founded,  we  And  that  the  defendant  re- 
covered a  judgment  against  the  maker  of 
the  note,  Ong,  in  the  state  of  Louisiana,  and 
later  sold  and  assigned  the  judgment  to  one 
Hiller  for  50  per  cent  of  its  face  value,  and 
caused  or  permitted  an  order  to  be  entered 
in  the  action  whieh  declared  that  Hiller  "be 
subrogated  to  all  the  plaintiff's  [defendant 
here]  rights,  claims,  and  demands  in  and  to 
the  judgment  therein  against  the  defendant 
K.  M.  Ong."  A  reservation,  not  mentioned 

In  the  usual  way,  governs  where  the  note  was 
drawn  and  dated  In  Tennessee,  executed  by  a 
corporation  of  West  Virginia,  and  Indorsed  by 
an  officer  of  such  corporation,  and  forwarded 
to  New  York  In  payment  for  goods  purchased  In 
that  state.  Carnegie  Steel  Co.  v.  Chattanooga 
Constr.  Co.  (Tenn.  Ch.  App.)  S8  8.  W.  102.  The 
decision  is  upon  the  ground  that  both  the  note 
and  the  Indorsement  became  operative  by  de- 
livery In  New  York,  and  that  each  was,  there- 
fore, a  New  York  contract  The  note  was  also 
payable  Id  New  York. 

In  New  York  I-.  Ins.  Co.  v.  McKellar,  68  N. 
11.  328,  44  Atl.  516,  a  note  was  written  la  New 
Hampshire  and  signed  by  the  maker  and  In- 
dorsed by  two  other  parties  In  that  state,  and 
delivered  to  the  payee  In  Massachusetts  upon 
the  enrrender  of  a  bond  held  against  the 
obligors.  Dy  the  law  of  New  Hampshire  par- 
ties who  signed  In  blank  upon  the  back  of  a 
note  before  Its  delivery  to  the  payee  are  liable 
as  original  promisors,  and  are  not  Indorsers  en- 
titled to  notice ;  bat  the  Massachusetts  statute 
provides  that  snch  parties  Bball  be  entitled  to 
notice  of  nonpayment  the  same  as  an  Indorser. 
it  was  held  that  the  law  of  Massachusetts  gov- 
erned, and  that  the  parties  were  therefore  enti- 
tled to  notice  of  nonpayment.  In  reply  to  the 
contention  of  the  bolder  that  the  liability  of  an 
Indorser  Is  to  be  tested  by  the  law  of  the  place 
of  Indorsement,  the  court  held  that  the  Indorse- 
ment must  be  deemed  to  have  been  made  In 
Massachusetts,  since  the  note  was  Rrst  delivered 
tbere,  and  that,  moreover,  by  the  law  of  Massa- 
chusetts the  parties  are  not  strictly  Indorsers, 
but  In  reality  makers ;  and  that  the  liability  of 
the  maker  of  a  note  executed  In  one  state  and 
payable  In  another  Is  controlled  by  the  law  of 
the  state  In  which  the  engagement  Is  to  be  per- 
formed. 

In  Wylle  v.  Cotter,  170  Haas.  350.  40  N.  B. 
740,  It  was  also  held  that  the  question  whether 
one  who  put  hie  name  on  the  back  of  a  note 
before  delivery  was  a  mere  indorser  or  a  joint 
maker  or  guarantor  was  to  be  determined  by  the 
law  of  New  York,  the  note  having  been  made, 
delivered,  and  payable  there ;  and  It  was  held. 
In  accordance  with  the  law  of  New  York,  that 
he  was  merely  an  Indorser.  It  does  not  appear 
In  this  case,  however,  that  tbe  Indorsement  was 
written  upon  the  note  In  Massachusetts,  and  It 
Is  probable  that  it  was  placed  thereon  In  Mew 
York,  though.  In  view  of  the  decisions  in  tbe 
preceding  cases,  tbe  fact  In  that  respect  would 
not  be  material. 

In  Browning  v.  Merrltt.  61  Ind.  425,  however, 
where  a  note  payable  In  New  York  was  executed 
In  Indiana,  and,  before  delivery  to  tbe  payee, 
61  L.  S.  A. 


in  the  assignment  or  order  of  subrogation,  of 
the  defendant's  rights  against  the  indorser^ 
was  also  made  by  the  defendant  with  the 
assent  of  both  Hiller  and  Ong. 

The  next  inquiry  naturally  is,  Was  the  le- 
gal effect  of  this  action  to  release  Ong  from 
all  liability  on  the  note  to  the  indorser  in  the 
event  that  he  should  pay  voluntarily,  or  oth- 
erwise, the  50  per  cent  of  the  note  uncol- 
lected by  the  defendant?  The  answer  must, 
of  course,  be  furnished  by  the  law  of  the 
state  of  Louisiana  because  Ong*s  contract,  as 
maker  of  the  note,  was  a  Louisiana  contract^ 
and  the  contract  of  assignment,  and  such 
reservation  as  was  attempted  to  be  made, 
vraa  made  within,  and  is  governed  by,  the 
law  of  that  state.  And  the  answer,  for  the 
purposes  of  this  action,  could  only  be  ob- 
tained by  the  introduction  of  evidence  show- 
ing what  the  law  of  Louisiana  is,  so  far  aa 

was  Indorsed  by  third  persons.  It  was  apparent- 
ly assumed  that  the  relation  of  such  third  par- 
ties to  the  note  was  governed  by  the  rule  In 
Indiana,  whereby,  when  a  note  Is  indorsed  con- 
currently with  Its  execution,  and,  at  or  before 
Its  delivery  to  the  payee,  by  persons  other  than 
tbe  payee,  tbe  liability  assumed  by  them,  thougb 
presumptively  that  of  Indorsers  only,  may  be 
shown  by  parol  evidence  to  be  the  liability  of 
joint  makers  or  guarantors  of  the  note,  accord- 
ing to  the  Intention  of  tbe  parties  and  the  facts 
of  the  case. 

in  Oreathead  v.  Walton,  40  Conn.  226,  also, 
the  law  of  the  state  where  the  Irregular  In- 
dorsement was  written  was  allowed  to  prevail 
over  that  of  the  place  where  the  note  was  first 
negotiated,  so  as  to  become  binding  npon  the 
regular  maker.  In  this  case  the  rule  of  law  In 
Connecticut,  by  which  one  who  Indorses  a  note 
In  blank  before  Its  delivery  to  the  payee  Is  lia- 
ble to  the  latter,  was  held  to  govern  a  note 
which  was  made  and  payable  In  New  York  and 
Indorsed  in  Connectlcnt  by  a  tiiird  person,  not- 
withstanding that  the  note  was  first  negotiated 
so  as  to  become  biudlng  upon  the  regular  maker 
In  New  York.  In  this  case,  however,  the  payee, 
who  was  the  plaintiff  In  the  action,  was  an  ac- 
commodation par^,  and  lent  his  name  to  the 
note  upon  the  express  understanding  with  the 
regular  maker  that  the  person  who  afterwards 
Indorsed  the  note  In  blank  should  sign  tbe  note 
as  a  joint  maker  so  as  to  become  Habile  to  blm 
(the  payee).  As  a  matter  of  fact,  however,  the 
Irregular  Indorser  signed  upon  the  express  under- 
standing  with  the  regular  maker,  of  which  the 
payee  was  not  aware,  that  she  should  assume 
no  liability  to  the  payee.  The  court  seems  to 
have  been  of  the  opinion  that  the  contract,  as 
between  the  payee  and  such  Irregular  indorser, 
must  be  regarded  as  having  been  made  In  Con- 
necticut, but  held.  Irrespective  of  that  point, 
that  the  parties  must  be  regarded  as  having  en- 
tered Into  tbe  contract  with  reference  to  the 
law  of  Connecticut  by  which  such  au  Indorser 
becomes  liable  to  tbe  payee.  The  court  said,  la 
this  connection:  "It  Is. manifest  that  tbe  de- 
fendant [the  Irregular  indorser)  supposed  she 
would  Incur  a  liability  to  the  plaintiff  [the 
payee]  by  her  Indorsement,  unless  she  made  a 
stipulation  to  the  contrary;  which  stipulation, 
though  made,  must,  for  reasons  alrea^  given, 
be  laid  out  of  tbe  case.  It  Is  equally  manifest 
that  the  plaintiff  put  his  name  on  this  note  re- 
lying on  the  security  given  him  by  the  defend- 
ant's name.  If  tbe  law  of  New  York  would  not, 
under  the  circumstances.  Impose  any  llaUllty  on 
the  defendant,  we  must  take  It  for  granted  that 
tbe  parties  entered  Into  this  contract  with  ref- 
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it  relatea  to  that  question,  for  what  may  be 
the  foreign  law  upon  a  given  subject  pre- 
sents a  question  6f  fact,  not  a  question  of 
law  IGcnel  v.  Delaware  A  H.  Canal  Co.  163 
N.  Y.  175,  177,  57  N.  E.  297),  and  must  be 
both  proved  and  found  like  any  other  ques- 
tion of  fact.  It  follows,  necessarily,  that, 
when  found  as  a  fact  by  a  trial  court  or  ref- 
eree, the  effect  of  a  unanimous  affirmanco 
of  a  judsinent  based  in  part  thereon  is  to 
compel  this  court  to  treat  such  finding  pre- 
cisely as  it  does  any  other  finding  of  fact, 
namely,  as  importing  absolute  verity. 

Again  turning  to  the  findings,  we  find  it 
stated  that  by  the  law  of  Louisiana  the  ef- 
fect of  the  said  transaction  between  this 
defendant  and  Hitler  and  Ong  was  to  relieve 
Oug  from  all  liability  upon  tne  note  as  mak- 
er. The  plaintiffs  lemeij  as  against  the 
maker  htu  therefore  been  swept  away  by 

ereace  to  tbe  law  of  Connecticut,  under  whlcb, 
certainly,  tbe  liability  was  Incurred." 

It  la  difficult  to  determine  from  tlie  cases 
whether  the  character  of  such  an  Irregular  In- 
dorser  as  maker  or  Indorser  Is  to  be  determined 
by  tbe  law  ot  the  place  where  tbe  note  Is  made, 
or  tluit  of  tbe  place  where  It  Is  payable.  If  the 
same  are  In  conflict.  In  T^awreuce  v.  Bassett, 
B  Allen,  140,  supra,  it  was  held  that  the  lex  loci 
eontroctu*  governed,  but  in  this  case  there  was 
no  place  uf  payment  specified.  In  Carnegie  Steel 
Co.  v.  Chattanooga  Constr.  Co.  (Tenn.  Ch.  App.) 
38  8.  W.  102,  supra,  the  decision  was  upon  the 
ground  that  the  contract  became  operative  upon 
delivery  in  New  Yorli ;  bat  In  this  case  the  note 
was  also  payable  In  New  York,  so  that  there 
was  no  conflict  Iwtween  the  law  ot  the  place 
where  the  contract  was  made  and  where  It  was 
payable.  In  New  York  L.  Ins.  Co.  v.  McKellar, 
OS  N.  H.  320,  44  Atl.  51Q,  supra.  It  will  be  ob- 
served that  the  court  said  that  the  liability  of 
tbe  maker  of  a  note  executed  In  one  state  and 
payable  In  another  Is  controlled  by  the  law  of 
the  state  In  which  his  engagemeot  la  to  be  per- 
formed. Probably  the  court  meant  by  this  that 
the  character  of  an  irregular  indorser  as  maker 
or  Indorser  was  also  to  be  determined  by  the 
law  of  the  place  of  payment  in  case  of  such  a 
conflict,  although  It  may  have  meant  merely 
that,  when  the  person's  character  as  maker  had 
been  determined,  hie  liability  was  to  be  deter- 
mined by  tbe  law  of  the  place  of  payment.  As 
a  matter  of  fact,  in  this  case  the  note,  both  as 
to  the  maker  and  Irregular  Indorser,  was  deliv- 
ered In  MusachUMtts,  and  was  therefore 
deemed  to  have  been  made  In  that  state,  and 
was  also  pajable  there,  so  that  there  was  no 
conflict  between  the  law  of  tbe  place  where  the 
contract  was  made  and  where  it  was  payable. 
It  Is  shown  In  infra,  IX.  d,  that  the  law  of  the 
place  where  the  note  Is  payable  prevails  over 
that  of  the  place  where  It  Is  made,  In  case  of 
of  a  conflict  respecting  the  liability  of  the  mak- 
er ;  and  probably  the  same  rule  Is  to  be  applied 
in  determinlUK  whether  an  irregular  Indorser  is, 
in  legal  effect,  a  maker  or  Indorser.  though  the 
latter  proposition  is  not  a  necessary  corollary  of 
tbe  former. 

Assuming  that  one  who  writes  his  name  on 
the  back  of  a  promissory  note  for  the  purpose 
ot  giving  the  maker  credit  with  the  payee  is 
himself  a  Joint  maker,  the  question  whether  he 
is  entitled  to  notice  of  nonpayment  the  same  as 
the  Indorser  is  to  be  determined  by  the  law  ot 
the  place  wbei-e  the  note  is  payable,  because  the 
parties  will  be  deemed  to  have  had  reference  to 
the  law  of  that  state  In  construction  of  the  ob- 
ligation assumed.  Phipps  v.  Harding,  30  L.  R. 
<tl  L.  B.  A. 


the  afilrmatiTe  action  of  this  defendant,  and 
hence,  under  the  general  rule  of  law  that 
obtains  in  such  ease  in  this  state,  the  de- 
fendant must  be  deemed  to  have  lost  the 
right  that  it  once  had  to  collect  the  note  or 
any  part  of  it  from  the  plaintiff. 

The  lenrned  counsel  for  the  appellant  in- 
sists that,  even  if  it  be  true  that  the  l^al 
effect  of  the  assignment  of  the  judgment  and 
the  entry  of  the  order  of  subrogation  opw- 
ated  to  discharge  the  maker  from  all  liMiil- 
ity  on  the  note,  nevertheless  the  effect  of  the 
holder's  reservation  of  his  rights  a^inst 
the  indorser  permits  recovery  from  him  on 
the  note  under  the  law  of  this  state,  which 
governs,  as  we  have  seen,  the  contract  of  in- 
dorsement. The  legal  effect  of  auch  a  con- 
tention necessarily  is  that  there  exists  in 
this  state  an  exception  to  the  goieral  rule 
that  a  holder  who  so  acts  as  to  discharge  a 

A.  S13,  17  C.  C.  A.  203,  34  U.  B.  App.  148.  70 
Fed.  46S.  The  court  said  It  would  be  otherwise 
with  respect  to  the  Indorser  of  a  note,  for  he  Is 
treated  as  In  fact  entering  Into  a  new  obliga- 
tion, undertaking  that  tbe  maker  will  pay  at 
the  time  and  place  stipulated,  and  that  he  (the 
Indorser;  will  respond  to  his  obligation  at  tbe 
place  ot  the  execution  ot  his  indorsement,  it 
there  delivered,  In  the  event  of  dishonor  and 
notice.  While  the  decision  seems  to  be  upon 
tbe  ground  tbat  tbe  law  ot  tbe  place  ot  pay- 
ment governs  with  respect  to  the  point  in  ques- 
tion, the  note,  though  signed  In  another  atate, 
was  first  delivered  la  the  state  where  It  waa 
payable. 

VII.  Charaottr  of  hotder. 
See  also  ttipra,  II. 

It  is  shown  In  infra,  IX.,  c,  that  tbe  Ilablltty 
of  the  maker  of  a  note,  or  the  acceptor  ot  a 
bill  of  exchange  (the  primary  obligor)  Is  to  be 
determined  by  tbe  law  ot  his  contract  (which, 
according  to  tbe  weight  of  authority,  is  the  law 
of  the  place  of  payment  [infra,  IX.  d])  ;  and 
cannot  be  Increased,  diminished,  or  modified  by 
the  law  of  tbe  contract  ot  Indorsement.  It  does 
not  necessarily  follow,  however,  that  the  chara.c> 
ter  of  a  subsequent  party  as  a  bona  fide  holder  Is 
to  be  determined  by  tbe  law  ot  the  contract  ot 
the  maker  or  acceptor ;  tor  it  may  be  tbat  wblle 
that  law,  wtthont  reference  to  the  law  of  the 
contract  ot  indorsement,  determines  the  liability 
of  tbe  maker  or  acceptor  to  a  person  who  Is  as- 
certained to  be  a  bona  fide  bolder,  yet  tbe  law 
of  the  contract  ot  Indoraonent  may  determine 
who  is  a  bona  fide  holder  tor  the  purposes  of  the 
former  law.  The  cases  seem  to  be  very  nearly 
equally  divided  upon  this  point;  and  It  Is  dlffl- 
cult  to  determine  on  which  side  the  weight  ot 
authority  Ilea, 

Thus,  in  Webster  v.  Howe  Macb.  Co.  S4  Conn. 
400,  8  Atl.  482,  It  was  held  tbat  the  question 
whether  the  payee  of  a  draft  drawn  upon  a 
New  York  corporation  and  accepted  by  Its  treas- 
urer, payable  at  its  office  in  New  York,  who  ap- 
plied tbe  proceeds  to  an  existing  indebtedness 
of  the  drawer,  la  a  bona  fide  bolder  entitled  to 
protection  against  the  defense  that  the  accept- 
ance by  the  treasurer  was  tor  the  accommoda- 
tion of  the  drawer  merely,  and  In  fraud  of  tbe 
corporation, — was  to  be  determined  by  the  law 
ot  New  York,  where  tbe  acceptance  was  made, 
and  where  tbe  bill  was  payable,  althoo^  the 
bill  was  drawn,  and  seems  to  have  been  die- 
counted.  In  Ixtndon. 

In  Woodruff  v.  Hill,  116  Uass.  310,  it  was 
held  that  the  question  whether  one  who  took  m. 
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maker  from  all  liability  on  a  note  releaaes 
all  subsequent  indorsers  from  liability  there- 
on, and  IB  to  be  found  in  a  case  where,  at 
the  time  of  releasing  the  maker,  the  holder 
expressly 'reserves  all  rights  against  the  in- 
dorsers. If  his  contention  he  well  founded, 
4he  exception  would  so  operate  as  to  de8tr<7 
in  large  measure  the  value  of  the  general 
rule,  which  is  well  grounded  in  reason  as 
well  as  authority,  for  in  many  cases  the 
"holder  could  deprive  the  indorser  of  his  rem- 
edy over  against  the  maker,  and  still  pursue 
the  holder's  remedy  a|;ain8t  the  indorser,  by 
■a  simple  agreement  with  the  maker  that  the 
holder's  rights  against  the  indorser  should 
1>e  reserved.  He  cites  in  support  of  his  po* 
rition  the  following  casra  in  this  court:  Mor- 
^an  V.  BmitK,  70  N.  Y.  537 ;  Calvo  t.  Davies, 
73  N.  Y.  211,  29  Am.  Rep.  ISO;  Palmer  t. 
Pardy,  83  N.  Y.  144. 

note  in  payment  of  a  pre^lstlns  debt  was* en- 
titled to  protection  against  equities  existing  be- 
tween the  maker  and  tbe  payee  was  to  be  gov- 
«med  by  tbe  law  of  UaraacbusettB,  wbere  tbe 
jiote  was  made  and  was  payable,  although  the 
Indorsement .  was  made  In  New  York.  The  de- 
«laIon  1b  not  upon  tbe  ground  thafMassachn- 
setta  la  the  lea  fori,  but  tbat  tbe  note  waa 
made  In  Uassacbusetts,  and  tbat  the  contract 
of  tbe  maker  wltb  tbe  payee,  and  with  say  la- 
doraeea  tbereof,  was  to  be  performed  in  Massa- 
-cbnsetts. 

Tbe  opinion  In  Green  v.  Kennedy,  6  Uo.  App. 
677,  Is  not  reported,  tbere  being  a  mere  state- 
ment of  tbe  points  decided ;  but  one  of  those 
points  was  tbat  a  note  executed  and  negotiated 
in  another  state,  bat  payable  In  Mlaaourl,  Is 
governed  by  the  Jaw  of  Missouri ;  and  another 
was  tbat  tbe  discharge  of  a  pre-existing  debt  Is 
snfflelent  to  give  one  the  character  of  a  bona 
fide  bolder;  from  whlcb  It  would  appear  tbat 
tbe  law  of  the  place  of  paymoit  waa  regarded 
ss  aettllng  tbe  latter  qne^lon.  It  does  not  ap- 
pear, however,  where  tbe  contract  of  Indorse- 
ment was  made. 

So,  in  Allen  t.  Bratton,  47  Hiss.  119,  where 
tbe  Question  was  whether  tbe  suspension  or  sat- 
Isfaetlon  of  a  precedent  debt  was  snfflelent  con- 
^deratlon  to  give  tbe  Indorsee  tbe  position  of  a 
bona  fide  purchaser  entitled  to  protection  as 
against  prior  equities,  the  court  held  tbat,  as 
tbe  notes  In  question  were  executed  and  to  be 
paid  in  Tennessee,  they  were  to  be  governL-d  by 
tbe  law  of  that  state.  It  does  not  appear  where 
tbe  notes  were  Indoraed,  but  tbe  decision  ia 
clearly  upon  the  ground  that  the  taw  of  tbe 
maker* a  contract  governs. 

The  question  whether  accepting  a  bill  or  note 
in  payment  of  a  precedent  debt  la  a  parting 
with  value  ao  aa  to  make  the  bolder  a  bona  flde 
holder  for  value  Is  to  lie  determined  by  the  law 
of  New  York,  where  the  bill  of  exchange  was 
payable  In  New  York,  altboofl^  drawn,  accepted, 
and  delivered  to  the  payee,  In  Indiana.  Bright 
T.  Judaon.  47  Barb.  29. 

The  question  whether  a  precedent  debt  Is  a 
sufficient  consideration  to  give  the  Indorsee  of  a 
n^ntlable  warehoune  receipt  tbe  character  of  a 
bona  fide  bolder  la  to  be  determined  by  tbe  law 
of  the  state  where  the  warrant  was  Issued  and 
la  payable,  so  far  as  It  affects  the  right  of  tbe 
maker  to  avail  himself,  as  against  the  trans- 
feree, of  a  defense  which  would  have  been 
available  against  tb"  party  to  whom  the  war- 
rant was  Issued.  First  Nat  Bank  v.  Dean,  28 
Jones  &  8.  299,  16  N.  Y.  Supp.  107,  Affirmed  In 
28  Jones  k  &.  306,  17  N.  Y.  Supp.  375.  The 
eonrt  said  that,  as  between  tbe  indorser  and  In- 
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In  Morgan  v.  Smith  no  such  question  waa 
involved.  Tbe  defendants  were  cosureties 
upon  a  lease,  and,  after  the  lessees  had  taken 
possession  under  the  lease,  they  entered  into 
an  agreement  with  tbe  lessor  tliat  the  latter 
should  rent  the  pTemisea  for  them  at  their 
risk,  crediting  to  them  any  receipts  for  rent, 
with  a  condition  that  the  agreement  should 
not  impair  or  alter  the  relations  of  the  par- 
ties, the  covenants  of  the  lease,  or  the  se- 
curity for  the  rent.  It  was  held  that  the 
agreement,  even  without  the  condition,  was 
no  more  in  effect  than  a  consent  that  the  les- 
sees might  undo'let,  and  tbat^  under  the  con- 
dition, the  rights  of  the  sureties  were  in  no 
wise  affected.  The  court  concluded  the  opin- 
ion in  these  words:  "Hie  delivery  and  re- 
ception of  the  key  was  not  a  surrender  or 
tfucing  possession  of  the  premises,  but  an  in- 
trusting to  the  plaintiff  of  the  control  of 

dorsee,  tbe  question  might  depend  upon  tbe  law 

of  the  place  where  the  Indorsement  was  made. 

In  Emanuel  v.  White,  34  Hiss.  50,  69  Am. 
Dec.  386,  the  note  was  made  In  Mississippi  and 
payable  In  Louisiana.  It  does  not  expressly  ap- 
pear wbere  tbe  contract  of  indorsement  was 
made,  but  probably  In  Maryland,  as  both  tbe 
payee  and  Indorsee  resided  there.  There  were 
two  questions  In  thla  caae:  One,  whether  It 
was  Incumbent  upon  tbe  plalDtlff  to  prove  that 
he  took  the  note  before  maturity  for  a  valuable 
consideration ;  aud  tbe  other,  whether  one  who 
takes  a  note  for  an  antecedent  debt  Is  a  bona 
flde  holder.  With  reference  to  tbe  first  ques- 
tion, the  court  said  tbat  tbe  note,  being  payable 
In  Louisiana,  was,  of  course,  governed  by  tbe 
rules  of  ctmmerclal  law  which  prevail  In  that 
state,  and  therefore  applied  tbe  rule  of  that 
state  by  whlcb  the  bolder  of  negotiable  paper  la 
presumed  to  be  a  bona  flde  bolder  for  valuable 
consideration  until  something  Is  shown  In  dis- 
paragement of  his  title.  Tbe  second  question 
was  not  exprenly  decided  by  the  application  of 
the  law  ot  Louisiana,  and  in  fact  a  Mississippi 
decision  Is  cited  la  support  of  the  decision  that 
tbe  discharge  of  an  antecedent  debt  Is  sufficient 
to  make  one  a  bona  flde  bolder ;  but  if,  In  tbe  view 
of  the  court,  the  first  question  was  to  be  deter- 
mined by  tbe  law  of  tbe  place  of  payment,  It 
would  seem,  a  fortiori,  the  second  question 
ouKbt  to  be. 

The  question  whether  one  who  takes  a  prom- 
issory note  as  security  for,  or  in  payment  of, 
an  existing  debt  Is  entitled  to  protection  against 
equities  existing  between  the  original  parties  Is 
to  be  determined  by  the  law  of  the  state  where 
he  acquires  the  note.  Woodsen  v.  Owens 
(Miss.)  12  So.  207. 

And  so  It  was  held  In  Brook  v.  Vanneat,  68 
N.  J.  U  162,  83  Atl.  882,  tbat  tbe  question 
whether  one  who  takes  a  negotiable  note  be- 
fore maturity,  as  a  security  for  a  precedent 
debt,  Is  a  bona  fide  holder,  la  to  be  determined 
by  the  law  of  the  place  where  tbe  transfer  was 
made,  although  the  note  was  payable  In  another 
state. 

And  King  v.  Doollttle,  1  Head,  88,  also  held 

that  the  question  whether  the  transfer  of  nego- 
tiable paper  In  payment  of,  or  security  for,  a 
pre-existing  debt  la  a  transfer  In  due  course  ot 
trade,  so  as  to  protect  the  paper  In  the  hands 
of  the  transferee  against  the  equities  to  which 
It  Is  subject  as  between  tbe  original  parties, 
was  to  be  determined  by  the  law  of  the  place 
where  the  contract  of  Indorsement  was  made. 
As  a  matter  of  fact,  In  this  case,  however,  both 
note  and  Indorsement  were  made  In  Pennsyl- 
vania. 
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them  for  the  purpose  of  letting  them  in  be- 
half of  the  lessees,  they  all  the  while  re- 
maining tenants  and  liable  for  the  rent  ac- 
cording to  the  tenns  of  the  lease.  We  do 
not  think  that  this  point  can  be  sustained." 

Calvo  V,  Daviva  was  an  action  to  enforce 
a  mortgage  upon  premises  subsequently  sold 
to  a  grantee,  who  in  his  deed  assumed  ite 
payment,  and  later  entered  into  an  agree- 
ment with  the  mortgagee  to  extend  the  time 
of  pnyment,  without  the  consent  of  his 
grantor.  Held,  that  the  effect  of  the  agree- 
ment was  to  discharge  the  grantor  and  mort- 
gagor from  liability  for  the  mortgage  debt. . 

In  Palmer  v.  Purdy,  of  the  four  traants, 
all  liable  for  rent  to  the  plaintiff,  two  left 
the  Arm,  after  having  made  an  agreement 
with  the  other  two  that  they  should  assume 
the  payment  of  rent  thereafter  to  accrue, 
but  the  fact  of  this  agreement  was  not  fairly 
communicated  to  the  landlord,  so  this  court 
held  that  he  was  not  called  upon  t^  treat  the 
outgoing  members  as  sureties,  but  could  le- 
gally deal  with  them  all  as  principal  debtors. 
So  the  defense  that,  by  the  acceptance  of 
the  .notes  of  the  two  members  continuing 
in  possession  of  the  premises,  the  landlord 

So,  In  Holt  y.  McCann  (Tex.  CIt.  App.)  42 
8.  W.  810,  It  was  held  tbat  tbe  New  York  rule, 
that  one  who  takes  a  negotiable  note  In  pay- 
ment of  an  antecedent  Indebtedness  Is  not  mti- 
tled  to  protection  as  a  bona  flde  bolder,  goT- 
emed  an  Indorsement  and  transfer  of  a  note 
made  In  New  Xork.  It  does  not  appear  where 
the  note  was  made  or  payable,  bnt  tbe  decision 
Is  upon  the  ground  tbat  tbe  law  of  the  place 
(Ht  the  contract  of  Indorsement  governs. 

In  Culver  v.  Benedict,  13  Gray,  7,  the  ques- 
tion whether  a  pre-existing  debt  was  a  sufficient 
couslderatloD  to  give  a  purchaser  of  negotlahle 
Instruments  the  character  of  a  bona  flde  bolder 
was  determined  by  tbe  law  of  Hassachosetts 
upon  the  ground  that  the  transfer  was  made 
there ;  but  In  tbis  case  the  question  arose  be- 
tween the  original  owner  of  negotiable  bonds 
and  one  who  purchased  them  from  a  third  per- 
son, with  whom  they  were  deposited,  bnt  who 
transferred  them  in  violation  of  bis  trust  under 
Buob  cU't-umBtances  as  to  entitle  the  transferee 
to  protection  If  he  was  a  bona  flde  holder  for 
value.  The  only  conflict  passed  upon  by  the 
court  was  that  between  Massachusetts,  as  the 
place  where  the  transfer  was  actually  made,  and 
New  Yoi-k.  where  the  original  agreement  for  tlie 
transfer  was  made. 

The  law  of  Mastmchnsetts,  by  which  a  party 
who  takes  a  negotiable  instrument  In  payment 
of  a  pre-existing  debt  Is  regarded  as  entitled  to 
the  same  protection  as  any  other  taker  for  a 
valuable  vonslderatton,  must  govern  In  a  trial 
in  this  commonwealth .  Ives  v.  Farmers'  Bank, 
2  Allen,  236.  It  would  seem  from  this  state- 
ment that  the  court  regarded  the  question  as 
one  to  be  determined  by  the  lex  fori.  The  note 
In  tbIs  case  was  made  and  payable  lo  New  Xork 
and  was  Indorsed  In  Connectlcnt,  and  the  court, 
after  making  tbe  statement  above  referred  to. 
stated  tbut  the  same  rule  prevailed  in  Connectl- 
ctit.  where  the  note  was  negotiated,  and  tbat 
that  was,  also,  the  latest  rule  adopted  In  New 
York ;  so  tbat.  In  the  view  of  tbe  court,  tbere 
was  really  no  confilct  of  laws  on  tbe  subject. 

in  Russell  v.  Buck.  14  Vt.  147,  the  New 
York  rule  tbat  one  wbo  takes  a  note  tn  pay- 
ment, or  as  security,  for  a  precedent  debt.  Is  not 
entitled  to  protection  as  a  bona  flde  holder,  was 
applied ;  but  in  tbls  case  tbe  note  was  made 
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had  extended  the  time  of  payment  of  the 
rent  was  brushed  aside,  and  then  the  court 
added  further  that,  even  if  it  accorded  to 
them  tbe  rights  of  sureties,  the  ^plaintiff's 
acceptance  of  the  notes,  upon  an  express 
reservation  of  his  righto  and  remedies  as 
against  them,  prevented  it  from  operating 
as  an  absolute,  and  made  it  only  a  "qtiali- 
tled  and  conditional,  suspension  of  the  right 
of  action.  .  .  .  It  is  to  be  treated,  in 
effect,  as  if  it  was  made  in  express  terms 
subject 'to  the  consent  of  the  surety,  and  the 
surety  is  not  thereby  discharged." 

That  rule  has  never  been  applied  to  an 
indorser  on  a  promissory  note  by  this  court, 
and  never  can  be,  when,  as  in  this  case, 
there  is  to  be  found  in  the  facts  and  drcum- 
stances  surrounding  the  transaction  no  op- 
portunity to  treat  the  release  of  the  maker 
as  having  been  made  subject  to  the  consent 
of  the  indorser. 

the  judgment  ahould  be  affirmed,  with 
costs. 

Oimr,  O'BrtoM,  Bartlett,  Hal«lit» 
Vaan,  and  GnllMif  JJ.,  concur. 


and  was  payable  In  New  Vork,  and  was  also  In- 
dorsed there, 

Tbe  question  thus  far  discussed,  bearing  upon 
tbe  bona  Qde  ciiaracter  of  parties,  clearly  relates 
to  tbe  snbstantlve  contract  as  dlstlngnlshed 
from  the  remedy;  and,  with  the  exception  of 
Ives  V.  Farmers*  Bank,  2  Alien,  236,  the  courts 
seem  to  have  regarded  the  choice  of  laws  as  re- 
stricted to  the  law  of  the  substantive  contract 
of  the  original  obligor,  or  that  of  the  contract 
of  transfer  or  indorsement.  When,  however, 
the  question  is  as  to  the  presumptloDe  to  be  In- 
dulged with  reference  to  tbe  bona  fides  of  t&e 
transaction,  tbe  claims  of  the  law  of  the  forum 
mnst  be  considered. 

In  Limerick  Nat  Bank  v.  Howard,  Tl  N.  H. 
13,  51  Ati.  641.  however,  the  court  beld  that 
the  rule  of  law  in  Vermont,  to  the  effect  tbat 
an  Indorsee  In  blank  of  a  promissory  note  Is 
put  upon  Inquiry  if  be  has  knowledge  of  facts 
and  circumstances  tliat  woald  lead  a  careful 
and  prudent  man  to  suspect  that  tbe  paper  waa 
invalid  an  between  the  antecedent  parties,  gor- 
erned  In  an  action,  In  New  Hampshire,  upon  a 
note  made,  payable,  and  indorsed  In  Vermont, 
notwitbstanding  that  by  tbe  law  of  New  Hamp- 
shire mere  suspicion  of  facts  which  would  be  a 
defense  to  a  note  In  tbe  bands  of  payee  is  not 
notice  of,  and  does  not  put  the  Indorsee  upon 
inquiry  as  to,  such  facts.  The  conflict  here  was 
merely  between  tbe  law  of  the  place  of  tbe  con- 
tract and  the  law  of  the  forum,  and  tbe  decl- 
,  slon  was  made  to  turn  upon  the  question  whetb- 
;  er  the  matter  pertained  to  the  substantive  con- 
tract or  to  the  remedy,  it  being  beld  that  it  per- 
tained to  the  substantive  contract.  Tbe  court 
said :  "While  It  is  not  Inaccnrate  to  say  that 
upon  tbe  plaintiff's  evidence  and  tbe  evidence 
offered  by  the  defendants,  tbe  question  la 
whether  li  tludlng  that  the  plaintiff  was  not  a 
bona  flde  bolder  could  be  supported. — that  Is. 
whether  all  the  evidence  is  sufficient  for  that 
purpose. — that  method  of  stating  the  queatton 
is  liable  to  be  misleading,  and  to  suggest,  la 
tbe  first  Instance,  that  nothing  Is  Involved  but 
matters  relating  solely  to  the  remedy.  If  the 
expression  'Iwna  flde  holder'  had  tbe  same  legal 
meaning  in  New  Hampshire  and  Vermont,  It  is 
not  unlikely  that  this  ease  might  present  noth- 
ing bat  a  question  of  tbe  sofflciency  oX.  erl- 
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dence  wblcb  the  law  of  tbe  foram  would  ordi- 
narily detcrmlDe."  The  coart  then  proceeds  to 
show  that  the  term  "bona  flde  holder"  has  a 
different  meaning  by  the  law  of  Vermont  than 
It  ha«  by  the  law  of  New  Uampahlre,  and  that, 
«■  the  parties  contracted  with  reference  to  the 
former  law,  they  In  effect  embodied  that  law 
in  their  contract 

Ab  already  shown,  the  Miulsslppl  supreme 
«ourt,  In  Bmanael  White,  84  MIm.  66,  69 
Am.  Dec.  385,  made  a  almllar  decision. 

Tin.  Jr«ffo«aMU<v  *n  geiurul;         or-  note 
pwtdulenUit  tron»f»rrti. 

The  qneetlon.  what  law  determines  tbe  char- 
acter of  an  Inatrumoit  as  negotiable  or  other- 
wise, is,  of  coarse,  an  Important  one ;  but  its  im- 
portance lies  in  the  fact  that  certain  properties 
or  gualltiea  are  dependent  upon  the  character 
of  the  instrnment  In  this  respect.  Except  for 
the  purpose  of  ascertaining  whether  a  given  in- 
strument has  one  or  more  of  the  peculiar  prop- 
erties or  qualities  that  attach  to  negotlaUe 
paper,  the  question  of  its  negotiability  Is  of  no 
practical  consequence.  These  properties  and 
qualities  vary  widely  in  their  nature  and  their 
effect  upon  the  rights  of  the  parties.  One  of 
them,  tor  Instance,  relates  to  the  subatantlre 
liability  of  the  acceptor  of  a  bill  or  the  maker 
of  ft  note  (the  primary  obligors) ;  another  re- 
lates to  the  substantive  llabllItT  of  the  drawer 
of  a  bill  or  indorser  ol  a  bill  or  note  (secondary 
obligors)  ;  another  relates  to  the  conditions 
precedent  to  the  liability  of  the  secondary  ob- 
ligors ;  and  still  others  relate  to  the  remedies 
available  to  tbe  parties.  It  Is  conceivable  that 
the  courts  might  take  the  position  that,  while 
the  Instrument  will  be  subjected,  successively, 
to  different  laws  accordingly  as  one  or  the  other 
of  these  various  matters  is  in  qnestlon,  yet,  for 
tbe  purposes  of  all  these  dlffeteat  laws,  the 
character  of  tbe  Instrnment  as  negotiable  or 
otherwiso  la  to  be  determined  by  a  uniform  un- 
varying law.  piar  instance,  assuming  that  the 
question  whether  "the  assignee  or  Indorsee  may 
maintain  an  action  la  bis  own  name  Is  governed 
by  the  law  of  the  fonMn,  the  courts  might,  and 
In  some  Instances  (infrtf,  XI.)  have,  adopted  the 
view  that  when,  by  the  law  of  the  forum,  his 
right  In  that  respect  depends  upon  the  question 
wheUier  tbe  Inslmment  Is  negotiable  or  not,  Its 
character  In  that  respect  Is  to  be  determined  by 
the  substantive  law  of  tbe  contract,  and  not  by 
the  law  of  the  forum.  The  cases,  however,  by 
no  means  agree  that  the  question  as  to  the  ne- 
^tlabillty  of  a  Jtarticulsr  instrnment  Is  al- 
ways to  be  determined  by  the  same  law,  with- 
out reference  to  tbe  particular  properties  or 
qualities  that  are  Involved  In  tbe  case.  For 
this  reason,  tbe  question,  what  law  governs  in 
respect  to  negotiability,  cannot  be  satisfactorily 
treated  In  a  general  and  abstract  manner,  and 
without  reference  to  the  particular  property  or 
quality  dependent  upon  the  character  of  the  In- 
strument in  that  respect.  The  question,  there- 
fore, as  affecting  each  of  tbe  distinctive  prop- 
erties or  qualities  attaching  to  negotiable  paper. 
Is  discussed  under  tbe  suhdlTlslon  covering  that 
property  or  quality.  An  exception,  however.  Is 
made  so  far  as  the  question  of  negotiability  con- 
cerns tbe  respective  rights  of  one  who  has  been 
fraudulently  deprived  of  an  instrument  and  one 
who  has  obtained  the  same  from  or  through  a 
person  who  had  no  authority  to  transfer  It.  In 
this  respect  the  question  as  to  negotiability  is 
not  subsidiary  to  any  other  question  discussed 
In  the  note,  and  for  that  reason  is  separately 
discussed  Id  this  subdivision. 

While  It  Is  difficult  to  reconcile  all  the  state- 
ments made  by  the  courts  upon  this  subject,  it 
will  be  seen,  iqr  the  eases  hereinafter  cited,  that 
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the  weight  of  authority  is  that  the  negotiabil- 
ity of  an  Instrument  for  the  purposes  last  re- 
ferred to  depends,  not  upon  the  substantive  law 
of  the  original  contract,  but  upon  the  law  of 
the  place  where  the  transfer  to  the  present 
holder  took  place. 

In  Oorgler  v.  Mlevllle,  3  Bam.  A  C.  40,  4 
Dowl.  &  B.  641,  2  L.  J.  K.  B.  206,  the  court 
held  that  a  bond,  by  which  the  King  of  Prussia 
declared  himself  and  successors  bound  to  every 
person  who  should,  for  tbe  time  being,  be  the 
holder  of  the  bond,  was  analogous  to  a  bill  of 
exchange  Indorsed  In  blank,  and  that  one  who 
receives  such  bond  In  pledge  from  an  agent 
who  pledged  It  in  violation  of  his  trust  to 
the  principal  was  entitled  to  hold  It  as  against 
the  principal.  Tbe  decision  as  to  the  nego- 
tiable character  of  the  bond  was  based  upon 
proof  at  the  trial  that  bonds  of  such  de- 
scription were  sold  In  tbe  market  as  negotiable 
paper. 

In  liang  v.  Smyth,  7  Bing.  2S4,  5  Moore  &  P. 
78.  9  L.  J.  C.  P.  91,  It  was  held  that  the  ques- 
tion as  to  the  negotiability  of  bonds  Issued  bj 
the  Neapolitan  government  was  properly  sub- 
mitted to  the  Jury  In  an  action  between  the 
owner  ol  such  bonds  and  one  who  purchased 
them  in  England  from  the  latter's  agent,  who 
transferred  them  In  violation  of  his  trust 
Chief  Justice  TIndal  said.  In  reply  to  the  con- 
tention that  the  question  of  negotiability  was 
one  for  the  court,  that  the  bonds  were  not  Eng- 
lish instruments  recognized  by  the  law  of  Eng- 
land, but  Neapolitan,  and  the  court  was  not  al- 
lowed to  form  an  opinion  upon  them  unless  sup- 
plied with  evidence  as  to  the  law  of  the  coun- 
try whence  they  came.  He  distlngnlshed  Gor- 
gier  V.  Mlevllle,  3  Bam.  A  C.  45,  4  Dowl.  A  B. 
641,  2  L.  J.  K.  B.  206,  upon  the  ground  that  In 
that  case  evidence  was  given  that,  by  ttie  usage 
of  merchants  "In  this  country,"  those  bonds 
passed  from  hand  to  hand,  which  usage  could 
scarcely  have  existed  unless  they  were  negotia- 
ble by  delivery  in  Prussia ;  so  that  evidence  as 
to  the  law  of  Prussia  was  rendered  imnecessary. 
He  further  ronarks,  however :  "And  tbe  ques- 
tion Is,  not  so  much  what  Is  tbe  osage  In  the 
country  whence  tbe  Instrument  comes,  as  In  the 
country  where  it  Is  passed."  This  last  remark 
seems  to  combat  the  Inference  that  would  nat- 
urally be  drawn  from  what  went  before,  that 
tbe  qnestlon  of  negotiability,  even  as  ail^tlng 
the  enfflcleney  of  the  transfer,  was  to  be  deter- 
mined by  the  law  of  the  country  whose  govern- 
ment issued  tbe  bonds. 

In  (Goodwin  v.  Roberts,  L.  R.  1  App.  Cas.  476, 
4B  U  J.  Ezch.  N.  B.  748,  S5  L.  T.  N.  S.  179,  24 
Week.  Rep.  987,  It  was  held  that  tbe  scrip  of  a 
foreign  government.  Issued  by  It  on  negotiating 
a  loan  (which  scrip  promised  to  give  the 
bearer,  after  the  payment  of  all  Instalments,  a 
bond  for  the  amount  paid,  with  Interest),  was 
held  to  be  negotiable,  and  to  pass  by  mere  de- 
livery to  a  bona  flde  holder  for  value.  The 
question  in  this  case  was  whether  a  purchaser 
of  such  scrip,  who  left  It  in  the  hands  of  bis 
broker,  could  maintain  trover  for  it,  or  for  the 
value  thereof,  against  one  who.  In  good  faith, 
acquired  the  scrip  under  a  transfer  by  the 
broker  In  violation  of  his  trust.  It  was  held 
that  the  plaintiff  could  not  recover.  The  deci- 
sion that  the  scrip  was  negotiable  seems  to  have 
been  based  upon  a  statement  In  the  special  case 
to  the  effect  that  such  scrip  had  for  many  years 
been  regarded  and  dealt  with  upon  tbe  Euro- 
pean stock  exchanges  as  negotiable.  Lord  8el- 
borne  referred  to  the  fact  that  the  special  case 
was  silent  as  to  tbe  laws  of  Russia  and  of  Aus- 
tria (by  which  governments  tbe  scrip  in  ques- 
tion was  Issued)  with  respect  to  the  character 
and  negotiability  of  such  Instruments,  and 
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quoted  with  approval  the  statement  of  Lord 
Chief  Justice  Tlndal  Id  Lang  t.  Smyth,  7  BiOR. 
284,  5  Moore  &  V.  78,  9  h.  J.  C.  P.  91,  to  the 
effect  that  proof  of  such  a  UBage  aa  that  referred 
to  vaa  iiuiQclent  to  justify  the  Intereoce  tbet 
fmeh  InatrtimeDtB  are  negotiable  In  the  atatCB  by 
wblcb  tbey  were  lamed  so  as  to  render  evl- 
deoce  of  the  lawe  of  those  states  unnecessary ; 
and  the  further  statement  of  the  Ix>rd  Chief 
Justice  to  the  effect  that  "the  quesUon  [when 
the  effect,  not  of  the  inatroment  transferred, 
bat  of  the  transfer  of  that  instrument  In  Bog- 
land,  Is  the  tblng  In  controveray]  la  not  so 
much  what  U  the  usage  la  the  country  whence 
the  Instrument  comes,  as  In  tbe  country  where 
It  la  passed." 

In  IMcker  T.  London  &  County  Banking  Co.  L. 
U.  18  Q.  B.  Dir.  515.  56  L.  J.  Q.  B.  N.  S.  290, 
35  Week.  Rep.  409,  the  court  of  appeal 
distinctly  announced  the  doctrine  that  the 
negotiability  of  an  Instrument  Is  to  be  de- 
termined by  the  law  of  England  or  the 
custom  of  Bngllah  merchants,  and  not  by  the 
law  of  any  foreign  country.  It  was  accord- 
ingly held  In  this  case  that  the  owner  of  Prus- 
alan  bonda,  which,  for  the  purposes  of  the  de- 
cision, were  assumed  to  be  negotiable  according 
to  the  law  of  Prussia,  which  were  stolen  from 
him,  could  recover  them  from  an  English  tank 
which  received  them  In  good  faith  without  be- 
ing aware  of  anything  wrong  In  relation  to 
them. 

in  Williams  v.  Colonial  Bank,  L.  K.  38  Ch. 
DiT.  888,  57  L.  J.  Ch.  N.  B.  826,  59  L.  T.  N.  S. 
643,  36  Week.  Rep.  625,  Affirmed  In  L.  B.  15 
App.  Cas.  267,  60  L.  J.  Ch.  N.  S.  136,  63  L.  T. 
N.  8.  27,  39  Week.  Rep.  17,  the  executors  of  an 
English  holder  of  sharea  in  an  American  rail- 
rood,  in  order  that  the  shares  might  be  regis- 
tered in  their  names,  signed  blank  transfers 
with  powers  of  attorney  Indorsed  on  the  share 
certificates,  and  gave  them  to  their  brokers  In 
London ;  tbe  latter  fraudulently  deposited  tbeni 
with  a  London  bank  as  security  for  advances 
made  to  themselves,  and  afterwards  became 
bankrupt ;  In  a  controTersy  between  the  execu- 
tors and  the  bank  over  the  right  to  the  shares. 
It  was  held  that  the  law  of  England  governed, 
and,  accordingly,  tbat  the  executors  were  en- 
titled to  the  aharea  as  against  the  bank.  Upon 
tbe  proof  In  the  case  es  to  the  American  law 
on  the  subject,  the  certlflcates  so  Indorsed  were 
not  negotiable.  The  bank  relied  upon  the  doc- 
trine of  estoppel,  and  the  evidence  tended  to 
show  that  aucb  contention,  under  tbe  circum- 
stances, was  well  baaed  according  to  the  Ameri- 
can lew.  Cotton,  Lh  J.,  said :  "Now  the  ques- 
tion here  whether  .  .  .  Itbe  brokers]  gave 
the  banks  a  good  title  to  the  certlQcatea  de- 
pends on  transactions  In  England,  and  must  be 
decided  by  the  law  of  England,  and  not  by  the 
law  of  America.  The  law  of  America,  In  my 
opinion.  Is  property  referred  to  for  the  purpose 
of  deciding  what  would  be  tbe  effect  of  a  valid, 
effectual  transfer  of  the  certiflcatea  on  tbe  title 
to  shares  in  an  American  company,  but  whether 
.  .  .  [the  brokers]  tranaf erred  to  the  banks 
a  good  title  to  the  certificates  depends  on  trans- 
actions-in  England,  and  !o  no  way  depends  on 
the  law  of  America.  So,  also,  tbe  question 
whether  the  plaintiffs  have  been  estopped  by 
any  act  of  theirs  from  questioning  the  title  of 
the  transferees  of  .  .  .  (the  brokers]  must 
be  a  gueatlou  of  Cngllsh  law."  It  Is  not  clear 
from  this  opinion  whether  the  negotiability  of 
the  instruments  as  affecting  the  validity  of  the 
bank's  title  would  have  been  governed  by  the 
law  of  England  or  by  the  law  of  America  If  tbe 
two  bad  differed  on  this  point.  Lindley.  L.  J., 
however,  dlacusseB  the  question  upon  the  by- 
pothesle  that  the  certificates,  as  Indorsed  by  the 
executors,  were  negotiable  Instrnmeats  accord- 
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Ing  to  the  American  law,  and  held  that,  even 
on  that  aasumption,  their  negotiability,  so  far 
as  It  affected  the  bank's  title,  would  be  governed 
by  the  law  of  England.  Bowen,  L.  J.,  took  the- 
same  position,  saying  that  It  was  Immaterlat 
whether  tbe  Instmmenti  were  negotlaUe  ac- 
cording to  American  law,  since  they  were  not 
negotiable  according  to  tbe  law  of  England. 
Lindley,  L.  J.,  further  aald  :  "Moreover,  it  may 
be  tbat  the  consequences  of  having  acquired  a 
title  to  the  certificate  may  depoid  upon  Ameri- 
can law,  bat  the  question  how  a  title  is  to  be 
acqolred  to  a  certificate  bj  a  transaction  In  this 
country  does  not  depend  on  American  law  at 
all." 

All  the  lords  who  expressed  <vlnions  labatu- 
tially  agreed  In  the  statement  of  Lord  Hersctaell 
that  the  question  what  Is  necessary  or  effectual 
to  transfer  the  shares  In  a  New  York  corpora- 
tion, or  to  perfect  tbe  title  to  them,  where 
there  is,  or  must  be  held  to  have  been, 
an  intention  to  transfer  them,  is  anawerecf 
with  reference  to  the  law  of  New  York,  al- 
though the  transactions  relied  upon  took  place 
In  England  between  persons  domiciled  In  Eng- 
land ;  but  that  the  law  of  New  York,  as  proved 
In  the  case,  made  the  foundation  of  the  title  of 
the  bona  flde  purchaser  for  value  of  certificates 
of  stock  delivered  to  him  In  fraud  of  tbe  rlgliu 
of  the  owner  dependent  upon  the  principle  of 
estoppel.  The  view  seems  to  have  been  mter- 
talned  that  upon  the  question  of  estoppel  the 
law  of  England  governed,  though  in  some  of 
the  opinions  the  court  seems  to  have  tsJcen  the 
view  that  the  law  of  England  on  the  sobject 
of  estoppel  was  the  same  as  the  law  of  New 
York  as  proved  in  the  case. 

In  Wylle  v.  Speyer  (1881)  82  How.  Pr.  107, 
however,  where  coupons  detached  from  rail- 
road bonds  had  been  stolen  In  MasaaohuaettSr 
and  sold,  after  maturity.  In  a  foreign  coun- 
try, to  a  bona  flde  purchaser,  It  was  held  tbat 
the  law  of  New  York,  according  to  whlcb  a  por- 
chaser  after  maturity,  under  aucb  circotn- 
stances,  acqulrea  no  title  as  against  the  per- 
son from  whom  tbe  coupons  were  stolen,  rather 
than  the  contrary  rule  prevailing  in  the  for- 
eign country,  governed  the  rights  of  tbe  par- 
ties In  an  action  In  New  York  between  the  orig- 
inal ownor  and  the  purchaser.  Tbe  decision 
seems  to  be  upon  tbe  ground  that,  Inaamucb  aa 
New  York  was  the  forum  and  the  property  in 
queatlon  waa  there  at  the  time  of  the  salt,  the 
court  would  apply  the  law  of  New  Xork  to  the 
rights  of  the  parties. 

IX.  Ltabttitv  of,  and  defmues  ovollobla  to, 
maker  or  acceptor. 

a.  In  generat, 

Since  there  are  at  least  four  different  pla.ces, 
any  one  of  which  migbt  conceivably  fumlab  the 
law  governing  tbe  liability  of  the  maker  or  ac- 
ceptor, namely,  (1)  tbe  law  of  the  forum;  (2) 
the  law  of  tbe  place  where  the  bill  or  note  was 
indorsed  or  transferred;  (3)  the  law  of  the 
place  where  the  bill  or  note  was  drawn  or 
made;  (4)  the  law  of  the  place  where  the  bill 
or  note  is  payable,— it  Is  apparent  that  It  will 
seldom  happen  that  any  one  case  can  be  cited 
as  an  authoritative  decision  In  favor  of  tbe  law 
of  any  one  of  thoae  places  as  agalnat  the  lavs 
of  all  the  others,  aince.  In  most  cases  at  least, 
two  or  more  of  those  places  will  coincide,  and 
the  facts  will  not  call  for  a  choice  as  between 
them.  Therefore,  it  la  necessary.  In  order  to 
reach  the  ultimate  law  that  prevails  over  all 
other  posBlbIs  laws,  to  proceed  by  a  proceu  of 
elimination,  recognising  each  case  as  fall  and 
positive  authority  only  for  the  elimination  of 
the  particular  law  or  laws  It  expressly  discards, 
'  and  negative  authority  tor  the  elimination  of 
any  law  It  may  Impliedly  discard  by  teUtny 
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to  apply  It,  wltb,  perhapi,  an  Incidental 
Indication  In  fi&vor  of  one  or  another  ot  t^e 
coincident  laws  from  tbe  fact  that  It  desig- 
nates the  law  that  governs  by  reference  to 
the  particular  element  of  the  note  or  bill  that 
furnishes  that  law.  For  Inatance,  tbe  law  of  a 
place  where  a  note  Is  made  and  payable  may  be 
tbe  same ;  and  a  decision  that  applies  the  law 
of  that  place,  rather  than  that  of  another  place 
where  tbe  note  was  Indorsed,  Is  an  authoritative 
decision  only  ao  far  aa  It  eliminates  the  latter 
law;  and  yet,  by  designating  the  law  of  the 
place  of  payment  as  the  governing  law.  It  lends 
some  support  to  the  proposition  that.  Id  case  of 
a  conflict  between  the  law  of  the  place  where 
the  not«  was  made  and  that  of  tbe  place  wbere 
It  Is  payable,  the  latter  governs.  Care  should 
be  taken,  however,  not  to  attach  too  much  Im- 
portance to  such  Indloatlonii,  as  the  courta  fre- 
quently select  the  particular  designation  of  the 
law  as  a  mere  matter  of  convenience,  and  with- 
out any  intention  to  discriminate  between  the 
coincident  laws,  or  any  purpose  beyond  the  elim- 
ination of  the  law  of  a  third  place.  The  proceaa 
above  Indicated  has  been  adopted  In  tbe  cita- 
tions of  the  cases  In  subdivisions  IX.  b,  c,  and 
d,  infra.  The  cases  cited  in  subdivision  IX.. 
h,  are  full  authority  only  apon  the  point  as  to 
elimination  upon  the  queatlon-of  the  primary 
obllKor's  liability  of  the  law  of  the  fornm. 
Those  cited  in  buIkI.  IX.,  c,  are  full  authority 
only  upon  the  point  as  to  the  elimination,  upon 
this  question,  of  the  law  of  the  place  of  Indorse- 
ment ;  those  cited  In  subdivision  IS.,  d,  are  fnll 
authority  only  upon  the  point  whether,  as  be- 
tween the  law  of  the  place  where  the  bill  Is 
drawn  or  the  note  made  and  that  ot  the  place 
where  the  same  la  payable,  the  former  or  lat- 
ter governs.  It  Is  apparent,  however,  that  the 
cases  cited  In  IX..  c.  arc  indirect  authority  for 
tbe  elimination  of  the  law  of  tbe  forum ;  and 
that  the  cases  cited  In  IX.,  d.  are  Indirect  au- 
thority for  the  elimination  of  both  tbe  law  of  the 
fornm  and  tbe  law  of  the  contract  of  indorsement. 
BO  far  as  the  liability  ot  the  primary  obligors  Is 
concerned.  It  fs  also  apparent  that.  If  the  law 
of  the  fornm  Is  eliminated  by  snbdlTlslon  IX..  b, 
and  the  law  of  tbe  place  of  indorsement  by  sub- 
division IX..  c,  the  law  chosen  by  the  weight  ot 
authority  of  tbe  cases  cited  In  subdivision  IX.. 
d,  Is  the  ultimate  law  that  prevails  over  all  the 
others  upon  the  point  In  question. 

b.  A*  between  the  law  of  the  euManttve  con- 
trwl  attd  the  law  of  the  rmtody, 

Tbe  cases  hold  with  practical  unanimity  that 
the  liability  of,  and  the  defenses  available  to, 
the  maker  or  acceptor,  whetber  dependent  upon 
the  negotiable  character  of  the  Instrument  or 
not;  are  governed  by  the  law  of  the  substantive 
contract,  using  that  term  In  the  tense  above 
explained,  rather  than  by  tbe  law  of  the  forum. 
This  Is  assumed  In  subdivisions  IX.,  c.  and  d, 
infra,  and  Is  expressly  held  in  tbe  following 
caaes.  In  which  bus  court  expressly  eliminated 
the  law  of  the  forum  as  the  governlDg  law : 
Roe  V.  Jerome,  18  Conn.  138 ;  Stacy  t.  Baker. 
2  111.  41T:  Teatman  v.  Cullen,  5  Blackf.  240; 
Smith  V.  Blatchtord.  2  Ind.  184,  52  Am.  Dec. 
904;  Stevens  v.  Oregg,  88  Ky.  461,  12  S.  W. 
773;  Shoe  k  lather  Nat.  Bank  v.  Wood,  142 
Mass.  SOS,  8  N.  E.  753 ;  Bliss  v.  Houghton,  13 
N.  II.  126;  Bliss  V.  Houghton,  16  N.  H.  90; 
Smlthwlck  V.  Anderson,  2  Swan.  575  ;  Harrison 
V.  Edwards.  12  Vt.  648,  36  Am.  Dec.  364. 

The  Kentucky  court  of  appeals.  In  Davis  v. 
Morton,  5  Bueb,  160,  06  Am.  Dec.  345,  held 
that,  notwithstanding  that  a  note  was  negotia- 
ble by  tbe  law  ot  Tennessee,  where  It  was  made 
and  payable  (and  which  was  assumed  to  be  the 
law  of  the  aubstantlve  contract),  the  maker  might 
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nevertheleea,  In  an  action  thereon  agalnat  him 
Id  Kentucky  1^  a  bona  tide  Indorsee,  avail  him- 
self of  a  set-otr  existing  against  the  payee  before 
notice  of  assignment.  The  decision  was  upon 
the  ground  that  the  note  was  not  In  the  form 
required  by  the  law  ot  Kentucky  to  put  It  upon 
tbe  footing  of  a  bill  of  exchange,  and  that  tbe 
statute  of  Kentucky,  providing  that  an  action 
by  an  assignee  of  a  thing  In  action,  other  than 
a  bill  ot  exchange  or  a  promissory  note  placed 
upon  the  footing  of  such  a  bill,  shall  be  with- 
out prejudice  to  any  discount,  set-off,  or  de- 
fense,— pertained  to  the  remedy,  and  not  to  the 
substantive  contract,  and  therefore  applied,  al- 
though the  Bubstantive  contract  was  governed 
by  the  law  of  Tennessee.  This  decision,  how- 
ever, was  expressly  overruled  by  the  case  of 
Stevens  v.  Gregg.  89  Ky.  461,  12  8.  W.  775,  so 
far  as  It  made  tbe  negotiability  of  tbe  Instru- 
ment depend  upon  the  law  ot  the  forum  rather 
than  the  law  of  the  substantive  contract.  In 
the  latter  case  It  was  held  that  a  note,  being 
by  the  law  of  Ohio  (which  was  held  to  be  the 
law  of  the  anhstantlve  contract)  placed  upon 
the  footing  of  a  bill  ot  exchange,  so  that  by  that 
law  an  Innocent  Indorsee  was  'protected  against 
equities  existing  against  the  payee,  was  not  sub- 
ject. In  an  action  thereon  in  Kentucky,  to  &  set- 
off in  favor  of  the  maker  against  the  payee,  aU 
thoogh.  according  to  the  law  of  Kentucky  (Ie» 
fori),  the  note  was  not  on  tbe  footing  of  a  bill 
of  exchange.  The  court  conceded  as  a  general 
proposition  that  set-offs  are  creatures  of  law  ot 
tbe  fOrum,  and  may  be  pleaded  to  a  contract  It 
allowed  by  tbe  law  ot  tbe  forum,  though  not  al- 
lowed as  a  defense  by  the  law  of  the  place 
where  the  contract  was  to  be  executed.  It  held, 
however,  that  the  character  ot  the  Instrumuit 
as  negotiable  or  otherwise,  for  the  purposes  of 
the  Kentucky  statutes  relating  to  the  defenses 
and  set-offs  available  to  the  maker  against  the 
Indorsee,  was  to  be  determined  by  the  law  of 
the  substantive  contract,  and  not  by  the  law 
ot  the  forum. 

The  opinion  In  Second  Nat.  Bank  v.  Heming- 
ray,  31  Ohio  St;  168.  referring  to  tbe  decision 
In  Davis  v.  Morton,  6  Bush,  160,  96  Am.  Dec. 
345,  said :  "Now.  while  I  am  quite  willing  to 
admit  that  this  declsfon  of  tbe  Kentucky  court 
la  bad  law  in  so  far  as  It  denies  to  Tennessee 
the  right  to  tlx  the  negotiable  character  of  Ita 
own  paper,  I  think  It  ought  to  be  regarded  aa 
good  authority  to  show  that,  by  the  true  con- 
struction of  the  Kentucky  statute.  It  can  have 
no  extraterritorial  effect  in  matters  of  set-off." 
The  Ohio  case  Involved  the  right  of  the  maker 
of  a  note  in  Kuitncky  to  avail  himself  of  the 
Kentucky  statute  above  referred  to.  in  an  action 
Id  Ohio  by  the  Indorsee.  The  court,  while  hold 
Ing  that  the  negotiable  or  non-negottable  char- 
acter of  an  Instrument  Is  to  be  determined  by 
the  law  ot  the  place  where  It  la  made,  dlatln- 
gulshed  between  the  question  of  negotiability 
and  the  question  of  offset,  and  beld,  In  view  of 
the  Kentucky  decision  referred  to,  that  the 
Kentucky  statute  with  reference  to  set-off  re- 
lated to  the  remedy,  and  had  no  extraterritorial 
effect.  The  right  ot  the  maker  to  avail  him- 
self, as  against  the  Indorsee,  of  a  set-off  exist- 
ing against  the  original  payee,  was  therefore  de- 
nied. Mcllvaine,  J.,  dissented,  taking  the  view 
that  the  Kentucky  statute  Inhered  In  the  notes 
for  the  purpose  of  determining  the  character 
and  equity  of  the  contract.  He  said:  "Aiter 
the  quality  and  nature  of  the  contract  are  as- 
certained by  the  statute  of  Kentucky,  of  course 
the  laws  ot  Ohio  In  relation  to  offset  should  con- 
trol the  rights  of  the  parties  In  the  courts  of 
this  state.  And  If  the  notes  are  not  oegotlahle, 
they  were  subject,  under  our  laws,  to  the  de- 
fense of  offset  as  to  all  claims  acquired  by  the 
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maker  before  notice  of  the  aBBlgnmeDt,  and 
pleaded  bj  way  of  auch  defense." 

Tbe  supreme  Judicial  court  of  MasBKcfauaetts, 
In  Sboe  A  Leather  Nat.  Bank  v.  Wood,  142 
Mass.  563,  8  N.  E.  763,  seems  to  take  the  same 
position  with  reference  to  the  Kentucky  statute 
as  that  taken  In  the  dissenting  oplulon  In  the 
preceding  case.  It  was  held  Id  this  case  that 
tbe  Kentucky  statute  applied  In  an  action  Id 
MaHaebusetts  upon  a  Dote  made  and  payable  id 
Kentucky  which  was  nefcotlable  In  form,  but 
was  not  placed  upon  the  footing  of  a  bill  of 
exchange  according  to  tbe  law  of  Kentucky. 

Boots  T.  Uerrlweather,  8  BDflh,  897,  asaumed 
that  the  qaeatlon  as  to  the  rli^t  of  the  maker  of 
a  note  to  avail  himself  of  the  defense  of  fail- 
ure of  consideration  as  against  an  Indorsee 
would  be  governed  by  the  law  of  the  place  gov- 
erning tbe  saliatantive  contract  It  that  law  were 
ascertained ;  but,  tbere  being  no  proof  of  that 
law,  the  question  was  determined  by  the  law  of 
tbe  forum. 

In  Warren  t.  Copelln,  4  Met.  694.  It  was  held 
that  the  maker  of  a  note  which,  by  the  law  of 
Connecticut  where  It  was  made  and  payable 
and  Indorsed,  waa  not  negotiable,  could  defend 
an  action  thereon  In  Massachusetts  by  the  In- 
dorsee, upon  the  ground  that,  prior  to  the  In- 
dorsement, and  before  he  had  notice  thereof,  he 
was  garnlsheed  by  a  creditor  of  the  original 
payee.  It  being  the  law  of  Connecticut  that  tbe 
rights  of  the  garnishing  creditor,  under  such 
clrcamstancee,  are  superior  to  those  of  tbe  as- 
signee, though  the  rule  In  Masaacbnaetts  Is  oth- 
erwise. See  also  Lodge  v.  Phelps,  1  Johns.  Cas. 
139,  2  Cal.  Cas.  821,  infra,  XI. 

c.  A»  between  the  law  of  the  original  oontraot 
and  the  law  of  the  oontraot  of  inOortetnent. 

While,  as  will  be  showD  In  a  subsequent  sub- 
<dIvlslon,  tbe  iadorsement  of  a  note  or  bill  con- 
stitutes a  separate  and  distinct  contract,  which, 
so  far  as  concerns  the  liability  of  the  Indorser 
to  subsequent  parties.  Is  governed  by  the  law  of 
the  place  of  Indorsement,  yet  It  Is  established, 
practically  without  contradiction,  that  the  lia- 
bility of.  and  defenses  available  to,  tbe  maker  of 
m  note  or  acceptor  of  a  bill  of  exchange  are  to 
be  determined  by  the  law  that  originally  gov- 
erned bis  contract  (without  reference  now  to 
whether  that  Is  the  law  of  the  place  where  the 
contract  was  made,  or  that  of  tbe  place  of  pay- 
ment), and  cannot  be  Increased,  diminished,  or 
impaired  by  an  Indorsement  which,  so  far  as 
the  liability  of  the  indorser  Is  concerned.  Is  gov- 
erned by  another  law.  This  does  not  neces- 
sarily mean,  however,  that  the  sufficiency  of  the 
tudorsement  to  enable  the  Indorsee  to  enforce 
tbe  liability  that  the  maker  or  acceptor  has  as- 
sumed is  to  be  tested  by  tbe  law  of  the  lat- 
ter's  contract,  rather  than  that  of  the  contract 
of  Indorsement  (as  to  this  point,  see  infra, 
XL)  ;  but  merely  that  the  law  of  tbe  maker's  or 
acceptor's  contract  determines  the  extent  aDd 
the  conditions  ol  his  liability  to  an  Indorsee,  as- 
suming that  the  rl^t  of  the  latter  to  enforce 
the  fornier*s  liability,  such  as  It  Is,  has  been 
ascertained. 

Where  a  note  Is  given  aoder  a  law  whldi  de- 
clares that  the  equities  shall  remain  opeD  be- 
tween tlie  original  parties  in  the  hands  of  a 
bona  flde  assignee,  no  negotiation,  or  change  of 
place,  can  cut  off  this  right  of  tbe  maker.  It 
la  tbe  law  of  the  contract,  and  may  be  set  up 
wherever  salt  shall  be  brought.  Dundas  v. 
Bowler,  3  McLean,  367,  Fed.  Cas.  No.  4.141. 

While  it  was  held  In  Crouch  v.  Hall.  15  III. 
263,  that  the  liability  of  the  Indorser  of  a  note 
was  to  be  determined  by  the  law  of  the  state 
where  the  Indorsement  was  made,  It  was  held 
that  the  liability  of  tbe  maker  to  tbe  indorsee 
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was  governed  by  the  law  of  the  place  where  the 
note  was  made.  The  question  was  as  to  the 
right  of  tbe  maker  to  avail  himself  of  a  want 
of  consideration  as  a  defense  against  an  In- 
dorsee after  maturity. 

The  defenses  which  the  maker  of  a  note  may 
make  against  an  assignee  are  to  be  determined 
by  the  law  of  the  state  where  the  note  Is  made, 
and  not  by  the  law  of  the  place  where  the  note 
was  assigned.  It  was  held  that  this  rule  was 
to  be  applied  whether  the  note  showed  upon  Ita 
face  where  It  was  made,  or  the  fact  In  that  re- 
spect appeared  from  extrinsic  evidence.  Evans 
T.  Anderson,  7S  111.  S58. 

Tbe  court.  In  Yeatman  v.  Cnll«i.  5  Blaekf. 
240,  also  said.  In  effect,  that  the  law  of  the 
place  where  the  contract  was  made  would  pre- 
vail over  that  of  the  place  of  Indorsement  as 
to  the  defenses  available  to  the  nuker  against 
the  Indorsee,  If  tbere  was  a  conflict;  though, 
as  a  matter  of  fact.  In  this  case  the  note  was 
made  and  indorsed  In  the  same  state. 

The  Indorsement  of  a  note  Is  a  new  and  sut>- 
stantlal  contract,  and,  betwixt  the  Indorser  and 
Indorsee,  Is  subject  to  the  laws  of  the  state 
where  It  Is  made ;  but  such  indorsement  cannot 
change  the  original  liability  of  the  promisor. 
Dow  v.  Rowell,  12  N.  H.  48.  This  was  an  ac- 
tion by  an  Indorsee  against  tbe  maker.  It  waa 
assumed  that  tiie  law  of  Vermont,  where  the 
note  was  made,  governed  the  right  of  the  maker 
to  avail  himself  of  a  payment  made  to  tbe 
payee,  notwithstanding  that  tbe  indorsement 
was  made  in  New  Hampshire,  though  It  was 
held  that  tbe  law  of  both  states  was  the  same. 

A  note  payable  generally  makes  the  maker 
liable  only  according  to  the  law  of  the  country 
where  It  was  executed,  even  though  It  may  have 
been  Indorsed  in  another  country,  and  tbe  rights 
of  the  maker  and  Indorser  would  thus  be  gov- 
erned by  different  laws ;  yet  the  right  of  the 
maker  to  set  up  equitable  defenses  to  the  note 
will  be  governed  and  regulated  by  tbe  law  of  tbe 
place  where  the  note  was  made.  Orcutt  v. 
Hough,  B4  N.  H.  472. 

Where  a  negotiable  promissory  note  Is  made 
In  and  according  to  the  law  of  one  state,  and 
Is  there  payable,  though  Indorsed  In  another 
state,  the  liability  of  the  maker  to  the  indorsee 
Is  determined  by  the  law  of  the  state  where 
made  and  to  be  performed.  Lockwood  v.  Lind- 
sey,  6  App.  D.  C.  396. 

In  Ory  V.  Winter.  4  Mart  N.  S.  277,  It  was 
held  that  the  law  of  Mississippi,  by  which  the 
maker  of  a  note  may  set  up  any  equitable  de- 
fense against  a  bona  flde  Indorsee  which  he 
could  offer  against  the  payee,  applied  to  a  note 
made  In  that  state,  although  Uie  Indorsement 
was  made  In  Louisiana. 

The  law  of  the  place  of  performance  governs 
as  to  the  negotiability  of  warehouse  receipts. 
Farmer  v.  Btherldge,  24  Ky.  L.  Rep.  649,  69 
S.  W.  701.  The  question  of  negotiability  In  this 
case  affected  the  liability  of  a  Kentucky  ware- 
houseman to  persons  to  whom  the  wardioone 
receipts  were  transferred  In  Tennessee.  It  wma 
held  that  the  law  of  Kentucky,  as  the  l€*  tod 
aolutiunia,  governed. 

Barrett  v.  Walker,  14  La.  303,  and  Hermann 
V.  Hootsell,  18  La.  410,  seem  to  be  to  the  same 
effect,  though  It  does  not  expressly  appear  in 
these  cases  that  the  notes  were  Indorsed  outside 
of  Mississippi. 

In  Murray  v.  Gibson,  2  La.  Ann.  311,  it  wma 
held  that  the  law  of  Mississippi  governed  as  to 
tbe  defenses  available  to  the  maker  against  the 
assignee  of  a  note  which  was  made  In  Mississip- 
pi, though  the  plaintiff  acquired  possession  of 
tbe  note  and  his  Interest  therein  by  seizure  and 
sale  under  attachment  sued  out  against  tbe 
payee,  apparently  In  Louisiana. 

In  Newton  v.  Gray,  10  La.  Ann.  67,  It  wmm 
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asBumed  that  tbe  law  of  Ark&nua,  hj  wblch  the  i 
maker  of  a  note  may  avail  himself,  as  against 
tbe  assignee,  of  any  defense  existing  against 
tbe  payee  prior  to  the  assignment,  governed  a 
Dote  executed  io  Arkansas,  althonsh  Indorsed  In 
LonlelaiiiL 

An  Indorsee  of  a  negotiable  promissory  note 
takes  It  subject  to  all  the  Infirmities  that  attach 
to  it  by  the  law  of  tbe  place  where  it  was  made 
and  payable,  notwlthstandins  that  ttie  Indorse- 
ment was  made  in  another  state.  Herdlc  t. 
Boessler,  109  N.  T.  12T,  16  N.  E.  198. 

When  a  promissory  note  Is  made  In  one  state 
and  is  payable  there,  and  Is  afterwards  Indorsed 
in  another  state,  a  statute  of  the  former  state, 
letting  in  equitable  d^enses  In  favor  of  tbe 
malter  and  against  innocent  Indorsees  In  due 
coarse  of  trade,  governs,  notwithstanding  tbe 
Indorsement  In  the  other  state,  where  a  differ- 
ent rule  prevails.  Brady  v.  UcQebee,  1  Shannon 
Cas.  154,  Tbomp.  Tenu.  Cas.  220. 

Tbe  question  whether  the  maker  of  a  note  Is 
liable  to  nn  attaching  creditor  of  the  payee,  or 
to  an  Indorsee  of  the  latter,  be  not  having  no- 
tice of  the  transfer  until  after  tbe  attachment, 
is  to  be  determined  by  the  law  of  the  place 
where  tbe  note  was  made  and  payable,  and  not 
by  the  law  of  tlie  place  where  the  transfer  was 
made.  Emerson  t.  Patrldge.  27  Vt  8,  62  Am. 
Dec.  617 ;  Worden  t.  Nourse,  86  Tt.  756. 

In  Palmer  v.  Mlnar,  8  Hun,  342,  however, 
It-  was  held  that  tbe  fact  that  a  purchaser  of 
a  promissory  note  made  in  Pennsylvania  knew 
that  it  was  given  for  a  patent  right,  Init  did 
not  know  of  the  statute  of  Pennsylvania  requir- 
ing such  notes  to  bear  upon  their  face  tbe  words 
"Qlven  for  a  patent  right,"  or  of  a  statute  of 
that  state  uaklns  It  a  miademmior  to  take, 
Mil,  or  transfer  a  note  given  for  a  patent  ri^t 
not  containing  such  wonSs,  did  not  Invalidate  a 
note  in  his  bands  where  the  transfer  to  him  was 
not  made  In  Pennsylvania, — especially  where  It 
does  not  appear  that  be  knew  that  tbe  note 
was  delivered  to  tbe  payee  In  Pennsylvania. 

While  tbe  question  involved  In  the  cases  cited 
in  tbe  last  subdivision  did  not  relate  to  a 
choice  between  the  law  of  the  original  contract 
and  of  the  contract  of  Indorsement;  and  while 
In  some  of  those  cases  it  appears  that  the  same 
place  furnished  both  laws,  and  in  oUiers  the 
fact  in  that  respect  does  not  appear, — yet  none 
of  those  cases  laid  any  authority  for  the  posi- 
tion that  the  law  of  the  contract  of  indorse- 
ment prevails  over  tliat  of  the  original  contract 
of  the  obligor  in  respect  to  the  letter's  liability 
to  the  indorsees.  So,  while,  in  many  of  the 
cases  cited  in  the  next  subdivlal(Bi,  the  same 
place  furnished  the  law  of  both  contracts,  and 
In  others  the  fact  In  that  respect  does  not  ap- 
pear, none  of  these  cases  can  be  regarded  as 
resting  upon  the  gronnd  that  the  law  of  the 
place  of  indorsement  governs  In  respect  to  this 
miMter;  upon  the  other  hand,  many  of  them 
are  negative  anthorlty  for  the  elimlnatlni  of  tiie 
law  (tf  the  place  of  indorsement. 

d.  At  between  tht  low  of  the  place  where  the 
oontraet  it  made,  ana  that  of  the  place  where 

it  it  payable. 

It  having  been  shown  in  subdivision  IX.,  b, 
tupra,  that,  as  between  the  law  of  tbe  sub- 
stantive contract  and  tbe  law  of  the  forum,  the 
former  governs  In  respect  to  the  liability  of,  and 
tbe  defenses  available  to,  the  maker  of  a  note 
or  acceptor  of  a  bill,  and  In  subdivision  IX.,  c, 
tupra,  that  tbe  law  of  the  substantive  contract, 
for  tbe  purposes  of  such  rule,  is  the  law  of  the 
original  contract  of  tbe  maker  or  acceptor, 
rather  than  the  law  of  the  contract  of  the 
drawer  or  indorser  (tbe  law  of  tbe  fOrom,  and 
tlie  law  of  the  drawer's  or  Indorser'i  contract 
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bavins  been  thus  eliminated),  It  remains  to  be 
considered.  In  this  subdivision,  what  place  fur- 
nishes the  law  of  tbe  original  contract  of  tbe 
maker  or  acceptor.  It  Is  apparent,  from  the 
principles  laid  down  In  tbe  preceding  subdivi- 
sions, that  the  law  chosen  in  answer  to  this 
question  will  prevail  over  tbe  law  of  the  forum, 
and  over  the  law  of  the  place  where  tbe  bill 
was  drawn  or  the  bill  or  note  indorsed,  so  far 
as  the  liability  of  tbe  primary  obligor  Is  con- 
cerned. This  question  naturally  calls  for  a 
choice  between  the  law  of  the  place  where  tbe 
note  was  made  or  the  bill  drawn,  and  that  of 
tbe  place  where  It  Is  payable ;  and,  occasionally 
(when  the  blli  Is  not  accepted  at  the  place 
where  it  Is  payable),  between  the  law  of  the 
place  of  acceptance  and  that  of  the  place  of 
payment.  It  Is  to  be  remembered,  however, 
that  a  bill  of  exchange  is  ordinarily  payable  at 
the  place  upon  which  It  Is  drawn,  and  since.  In 
tbe  usual  course  of  hualness,  it  will  be  accepted 
there.  If  anywhere,  the  place  where  tbe  accept- 
or's contract  Is  made  and  the  place  where  it  Is 
payable  are  generally  the  same.  It  may  hap- 
pen, however,  that  a  bill  will  be  accepted  at  a 
place  other  than  that  upon  which  it  Is  drawn ; 
but,  even  in  that  case,  If  It  Is  accepted  generally 
without  designating  any  other  place  of  payment. 
It  will  be  regarded  as  payable  at  the  place  upon 
which  it  is  drawn.  Cox  v.  National  Bank,  100 
V.  S.  704,  25  L.  ed.  789 ;  Frlerson  v.  Galbralth, 
12  Lea,  129. 

When  no  place  of  payment  is  mentioned  In  a 
note,  it  Is,  presamptively,  so  far  as  this  subject 
is  concerned,  to  be  treated  as  payable  at  the 
place  wbere  it  was  made ;  and,  therefore,  In  the 
absence  of  the  designation  of  a  place  of  pay- 
ment, tbe  law  of  the  place  where  tbe  note  was, 
in  a  legal  sense,  made,  governs,  since  in  sudi 
case  there  is  no  conflict.  Stickney  v.  Jordan,  88 
Me.  106.  4  Am.  Hep.  251 ;  New  Tork  Security  ft 
T.  Co.  v.  Davis,  08  Md.  81,  53  Atl.  669 ;  Dow  v. 
Rowell,  12  N.  H.  49 ;  Orcutt  v.  Hough,  54  N.  H. 
472 ;  Bronte  v.  Leslie,  30  III.  App.  288 :  Clark  t. 
Searight,  135  Fa.  173,  19  Atl.  941 ;  Oage  v.  He- 
Sweeney,  74  Vt.  370,  52  Atl.  969;  Wilson  v. 
Lazier,  11  Gratt.  482 ;  Strawberry  Point  Bank 
V.  Lee,  117  Mich.  122,  75  N.  W.  444 ;  Barrett 
V.  Dodge,  16  R.  I.  740,  19  Atl.  530. 

While  there  Is  some  conflict  among  the  cases, 
the  decided  weight  of  authority  favors  tbe  law 
of  tbe  place  where  the  note  or  bill  Is  payable, 
rather  than  that  of  the  place  where  tbe  same 
was  made  or  drawn  (or  accepted.  If  the  place 
of  acceptance  and  payment  are  different),  as  the 
governing  law  so  far  as  the  essential  liability 
of,  and  the  defenses  available  to,  the  maker  or 
acceptor  are  concerned  (excluding  mere  formal 
requisites,  capacity  of  parties,  etc.). 

The  United  States  Supreme  Court.  In  Brabs- 
ton  V.  Gibson.  9  How.  268,  18  L.  ed.  181,  held 
that  notes  given  in  Pennsylvania,  but  made  pay- 
able and  Indorsed  In  Hiwisslppl,  are  governed 
by  the  law  of  the  latter  state.  The  court  said 
that  tbe  law  of  tbe  place  wbere  the  contract  Is 
to  be  performed,  and  not  that  of  the  place 
wbere  it  was  executed,  applied.  The  point  In 
this  ease  was  as  to  the  defenses  avaiiaUe  to 
the  maker  against  tbe  Indorsee  of  the  note.  It 
was  held,  in  accordance  with  tbe  principle  above 
stated,  that  the  law  of  Mississippi,  allowing  the 
maker  to  avail  himself  of  certain  defenses 
against  the  Indorsee,  would  have  applied  If  the 
defense  asserted  had  been  within  tbe  terms  of 
the  statute.  The  court  further  said :  "The  In- 
dorsement of  the  words,  varietur  [upon  the 
notes],  could  have  no  effect  upon  tbe  notes 
which  were  payable  in  Mississippi  and  which 
were  Indorsed  to  tbe  plaintiff  in  that  state. 
Nor  conld  they  have  uBeeted  the  negotiable 
character  of  tbe  notes  had  they  been  assigned  in 
tbe  asual  course  of  bnslneas  in  Louisiana  [cit- 
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Ing  a  LotilBlana  case}."  Tbere  seems  to  be  a 
plain  Icfereoce,  from  the  foreKolag  language, 
that  the  law  of  the  place  of  paymeat, — at  least 
If  coincident  with  that  of  the  place  of  ladorae- 
meat, — prevails  over  the  law  of  the  place  where 
the  note  was  made. 

So,  In  Calhoun  County  v.  Galbraltb,  90  U.  S. 
214,  25  L.  ed.  410,  Involving  the  liability  of  a 
countj  on  boods  issued  by  it.  It  was  held  that 
the  law  of  New  York,  by  which  bonds  made  pay- 
able to  a  designated  company  or  bearer  may  be 
assigned  In  blank  after  which  they  paas  by  de- 
livery from  hand  to  hand  and  nave  all  the  prop- 
erties of  commercial  paper,  governs  bonds  exe- 
cuted and  delivered  In  Mississippi  but  payable 
in  New  York. 

la  Sturdlvant  v.  Memphis  Nat  Bank,  9  C.  C. 
A.  206.  2»  U.  S.  App.  300.  60  Fed.  780.  It  was 
held  that  a  statute  of  Mississippi,  by  which 
equities  available  between  the  orlgloal  partlea 
to  a  note  or  bill  of  exchange  are  equally  avail- 
able against  an  Indorsee,  did  not  govern  a  note 
made  and  delivered  in  Mississippi  bat  payable 
In  Tennessee.  The  decision  Is  upon  the  grouud 
that  the  law  of  the  place  where  a  contract  Is 
made  and  entered  Into,  as  a  general  proposltloo. 
determines  Its  Tslldlty.  but  that  the  law  of  the 
place  of  performance  governs  the  contract  In 
the  matter  of  performance.  The  particular  de- 
fense relied  upon  in  this  case  was  a  partial 
failure  of  consideration,  and  that  was  treated 
as  pertaining  to  the  performance,  rather  than 
tbc  validity  of  the  contract.  The  court  had 
previously  held  In  this  case  that,  the  parties 
having  stipulated  for  a  rate  of  Interest  which 
was  allowable  by  the  law  of  Mississippi  (lex 
loci  contractus),  but  not  by  the  law  of  Ten- 
nessee (Ira  loci  9oluUoiii9),  the  question  as  to 
usury  was  to  be  determined  by  the  taw  of  Mis- 
sissippi. In  reply  to  the  argument  that  It  was 
Inconsistent  to  apply  the  law  of  Tennessee  to 
the  principal  and  the  law  of  MIsBlsslppi  to  the 
interest,  the  court  said :  "In  this  case  we  con- 
sider that  the  laws  of  the  state  of  Tennessee 
wltb  regard  to  nsnry,  while  applying  to  a  con- 
tract made  In  Tennessee  to  Ite  executed  in 
Tennessee,  do  not  apply  In  the  case  of  a  con- 
tract made  In  another  state,  in  accordance  with 
the  laws  thereof,  to  be  executed  In  the  state  of 
Tennessee ;  but  the  law  of  the  state  of  Tenne»- 
see.  applicable.  Is  that  any  contract  made  In 
another  state  valid  according  to  the  laws  of 
that  state,  to  be  performed  in  the  state  of  Ten- 
nessee, shall  be  executed  In  Tennessee.  Inrespect 
to  interest,  accoi-ding  to  the  stipulation  of  the 
parties.  So  that,  as  we  view  the  case,  the 
whole  matter  of  performance,  both  as  to  prin- 
cipal and  Interi^st.  is  determined  In  accordauce 
with  the  laws  of  the  sUte  of  Tennessee.  It 
may  well  be  that  the  usury  law  of  Tennessee.  ' 
as  well  as  the  antlcommerclal  statute  of  the 
state  of  Mississippi.  Is  a  domestic  statute  to  he 
applied  to  domestic  cases,  and  that  In  both 
states  the  general  law  In  regard  to  commercial 
paper  governs  interstate  transactions." 

In  Holmes  v.  Bank  of  Ft.  Galnea,  120  Ala. 
4m,  24  So.  9.>t>.  the  negotiability  of  a  note  was 
determined  by  the  law  of  the  state  where  It 
was  payable,  and,  In  the  absence  of  proof  to 
the  contrary.  It  was  presumed  that  the  common 
law  on  the  subject  prevailed  there.  It  Is  stated 
In  the  opinion,  however,  that  it  did  not  appear 
In  any  of  the  pleadings  wbere  the  note  was 
executed  and  delivered  by  Its  maker  to  the 
payee.  The  question  of  negotiability  bore  upon 
the  defenses  avallaole  against  an  Indorsee. 

In  Pryor  v.  Wright,  14  Ark.  180.  it  was  held 
tliat,  assuming  that  by  the  law  of  Lonlslana  the 
maker  of  a  note  is  discharged  by  default  of 
presentment  and  demand  at  the  place  of  pay- 
ment named  therein,  such  law  would  govern  the 
liability  of  the  maker  of  a  note  payable  In 
«1  L.  K.  A. 


Mab., 

■  Louisiana.  It  does  not  appear  where  the  note 
was  made,  but  the  decision  Is  clearly  upon  the 
ground  that  the  law  of  the  place  of  payment 
governs  the  question  of  the  re^onalblllty  of  the 
maktf. 

The  question  whether  a  note  Is  commercial 
paper,  as  alfecting  the  availability  of  defenses 
by  the  maker  against  an  Indorsee,  Is  to  be  de- 
termined by  the  law  of  the  state  where  the- 
note  is  payable,  the  presumption  being  that 
the  parties  make  their  contract  with  reference 
to  the  law  of  the  place  where  It  Is  to  be  per- 
formed. Kordyce  v.  Nelson,  91  Ind.  447.  In 
this  case  the  note  seems  both  to  have  l>een  made 
and  to  have  been  payable  In  Missouri ;  but  the 
decision  applying  the  law  of  that  state  Is  apon 
the  ground  that  the  note  was  payable  tbere. 

The  character  of  a  promissory  note  as  an  In* 
land  bill  of  exchange  la  to  be  determined  by  the 
law  of  the  state  where  it  Is  made  payable, — es- 
pecially It  It  purports  to  be  dated  In  that  state, 
although  actually  made  In  another  state.  God- 
din  V.  Shipley,  7  B.  Mon.  578. 

A  note  is  to  be  governed,  as  to  Its  validity, 
nature,  obligation,  and  Interpretation,  by  the 
law  of  the  place  wbere  it  is  made  payatrie.  Ty- 
ler V.  Trabue,  8  B.  Mod.  3U6.  In  this  case  the 
law  of  Pennsylvania,  according  to  which  the 
payment  of  the  note  to  tbe  payee  after  Its  ma- 
turity would  be  sufficient  to  defeat  an  action 
upon  the  note  by  an  indorsee,  was  applied,  the 
note  being  payable  in  Pennsylvania. 

Tbe  guestlon  as  to  whethei  fraud  or  failure 
of  consideration  Is  available  to  the  acceptors, 
as  against  an  indorsee,  of  a  bill  of  exchange 
drawn  in  Louisiana  but  payable  In  Kentucky 
and  directed  to  tbe  drawees  at  KmtaclEy,  is  to 
be  determined  by  tbe  law  of  Kentucky.  Kelly 
V.  Smith,  1  Met  (Ky.)  313.  In  this  ease  It 
was  presumed  that  the  bill  was  accepted  In 
Kentucky,  bnt  tl)«  court  held  that,  even  If  It 
bad  been  accepted  In  another  state.  It  wonid 
still  be  governed  by  tbe  law  of  Kentncky,  that 
being  the  place  of  pajrment 

The  law  of  a  place  where  a  note  li  payable 
Axes  Its  character  as  a  bill  of  exchange  or  other- 
wise, and  the  universal  law  of  comity  requires 
Its  character,  as  so  tixed,  to  be  recognised  In 
otber  Jurisdictions  as  between  the  original  par- 
ties. Carlisle  v.  Chambers,  4  Bush,  268,  fttt 
Am.  Dec.  304.  The  note,  In  this  case,  was 
made  and  payable  In  Ohio,  hut  the  decIaUm  is 
upon  the  ground  that  the  law  of  the  place  oC 
payment  governs. 

In  Roots  V.  Merrlweather,  8  Bush,  307,  it 
seems  to  have  been  assumed  that  the  law  of  Il- 
linois, if  properly  pleaded  and  proved,  would 
have  determined  the  right  of  the  maker  of  a 
promissory  note,  made  In  Ohio  and  payable  in 
Itlinois,  to  avail  himself  of  tlie  defense  of  fail- 
ure of  consideration  as  against  the  Indorsees, 
though.  In  tbe  abtieoce  of  proper  pleading  and 
proof,  the  question  was  determined  by  the  law 
of  Keutucky  {Icjt  fori). 

In  Stevens  v.  Gregg,  80  Ky.  461,  12  S.  W. 
77:>,  supra,  IX.,  b.  the  principal  question  dis- 
cussed was,  what  law  governed  as  between  the 
law  of  the  substantive  contract  and  the  law  of 
the  forum ;  but  the  case  Is  clear  authority  for 
ibe  proposition  that,  as  l>etween  the  law  of  tbe 
place  where  tbe  note  was  made  and  that  of  the 
place  where  It  was  payable,  the  latter  goveriu 
in  respect  of  Its  negotiable  character  as  affect- 
ing tbe  liability  of  the  maker,  since  Id  that  case 
It  was  held  that  the  question  was  to  be  deter- 
mined by  the  law  of  Ohio,  where  the  note  was 
payable,  notwithstanding  that  It  was  made  In 
Kentucky. 

In  Klske  t.  Foster.  10  Met.  597,  tbe  court 
refused  to  apply  a  statute  of  Maine,  providing 
that  the  holder  of  a  protested  bill  drawn  in  that 
state  may  recover  damages  from  tbe  acceptor. 
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of  ft  bill  drawn  In  Maine  upon  ft  part;  in  Mau- 
acbueettB.  and  accepted  and  payable  In  the  lat- 
ter state.  The  tfround  of  the  decision  Is  not 
given.  It  would  be  clearly  In  accord  with  the 
weight  of  authority  If  put  upon  the  ground  that 
MassachusettB  fui-nlehed  the  law  of  the  ac- 
ceptor's contract  because  It  was  made  and  pay- 
able there.  It  infty.  however,  have  been  upon 
the  KTouud  tbat  Maasacbusetta  waa  the  forum, 
for  tbe  courts  of  this  state  have  held,  contrary 
to  the  weight  of  authority,  that  the  liability  for 
damaiteB  or  Interest  ex  mura  Is  to  be  determined 
by  the  lei  fori  (see  Not«  to  Gray  t.  Western  V. 
Teleg.  Co.  iTeon.]  50  U  R.  A.  301). 

The  law  of  the  place  where  a  note  or  bill  of 
exchange  is  made  and  delivered  controls  with 
respect  to  Its  negotiability.  In  the  absence  of  the 
designation  of  any  other  place  of  payment. 
And,  If  any  other  place  of  payment  is  desig- 
nated, tbe  law  of  tbat  place  controls.  Straw- 
berry Point  ISank  v.  I^,  117  Mich.  122,  75  N. 
W.  444.  Tbe  question  of  negotiability  In  this 
case  affected  the  defenses  available  agalost  the 
Indorsees. 

The  fact  that  tbe  residence  of  tbe  payee  in 
Iowa  is  inserted  after  bla  name  in  a  note  made 
and  delivered  in  Michigan  does  not  overcomethe 
presumption  that  the  note  Is  payable  In  Michi- 
gan, so  as  to  make  the  question  of  its  negotia- 
bility depend  upou  the  law  of  Iowa,  rather  than 
that  of  Michigan.  Ibtd. 

Id  Clark  v.  Porter.  9U  Mo.  App.  143.  It  waa 
held  tbat  tbe  negotiable  quality  of  a  note  was  to 
\te  determined  by  the  law  of  Arkansas,  where  It 
was  payable :  but  in  this  case  tbe  note  was 
made  in  Indian  territory,  where,  for  Judicial 
purposes,  tbe  law  of  Arkansas  prevailed,  and 
the  court  does  not  decide  whether.  In  case  of  a 
cunOlot  between  the  two.  the  law  of  the  place 
where  a  note  Is  made  or  payable  governs  with 
respect  to  its  negotiability.  The  question  of  ne- 
gotiability In  this  case  affected  the  defenses 
available  to  tbe  maker  as  against  the  Indorsees. 

The  place  of  payment  as  to  the  drawee  Is  bis 
place  of  residence,  or  the  place  to  which  the  bill 
Is  addressed  to  him.  unless  a  particular  place 
of  payment  Is  stated  In  the  bill.  Frazler  v. 
Warfleld,  V  Smedes  A  M.  220.  In  this  case  the 
bill  was  addressed  to  the  drawees  at  Lexing- 
ton, no  other  place  of  payment  being  designated. 
It  was  held  that  the  place  of  payment,  so  far 
as  the  drawees  were  concerned,  was  Kentucky, 
and  their  iiablllty  was  to  be  determined  by  that 
law,  and  they  could  not  avail  themselves  of  a 
defense  which  was  permlBsihIe  under  the  Mis- 
Rlssippl  statute  bui  not  under  the  statates  of 
Kentucky,  notwithstanding  that  they  were  resi- 
dents of  Mississippi. 

In  SUrk  V.  Ulsen,  44  Neb.  646.  63  X.  W.  37, 
the  question  was  involved  as  to  the  negoUabll- 
Ity  of  a  note  secured  by  a  mortgage  upon  real 
property  In  Nebraska,  payable  in  Massachusetts. 
The  court  devoted  considerable  attention  to  the 
question  whether  the  contract  was  made  in  Ne- 
In-aska.  -or  In  Iowa,  and  held  that  It  was  made 
in  Nebraska.  lo  reply  to  the  objection  that, 
the  note  being  payable  in  MassachusettB,  the 
question  whether  It  was  an  Iowa  or  a  Nebraska 
contract  was  wholly  immaterial,  because  Its 
character,  aa  regards  negotlaUlity,  must  be  de- 
termined by  the  law  of  tbe  state  where,  by  Its 
terms,  it  Is  to  be  performed,  the  court  said  tbat 
it  was  uot  necessary  to  determine  whether  the 
rule  contended  for  has  any  application  to  mort- 
gage securities,  since,  in  the  absence  of  the 
evidence  of  the  law  of  Massachusetts  on  the 
subject,  it  would  be  presumed  it  Is  the  same  as 
tbe  law  of  Nebraska. 

In  Warren  v.  Lynch.  .>  Johns.  230.  it  was  held 
tbat  the  question  whether  an  instrument  for 
tbe  payment  of  money,  executed  In  Virginia 
Init  payable  In  New  York,  bearing  a  scrawl  and 
«1  L.  R.  A. 


the  letters  L.  S.  at  the  end  of  the  maker's  name, 
was  BQ  instrument  under  seal  or  a  promissory 
note,  was  to  be  determined  by  the  law  of  New 
York,  tbe  character  of  the  instrument  In  this 
respect  being  material  as  affecting  the  right  of 
the  maker  to  avail  himself  of  defenses  against  a 
bona  flde  bolder  for  value.  Kent,  Cb.  J.,  who 
delivered  the  opinion,  aaid ;  "The  note  was 
given  In  Virginia  and  by  the  lawa  of  that  state 
It  was  a  sealed  tnstrament  or  deed.  Bnt  it  was 
made  payable  In  New  York,  and,  according  to  a 
well-settled  rule.  Is  to  be  tested  and  governed 
by  tbe  laws  of  this  state." 

So,  It  was  sUted  In  Everett  v.  Vendryea,  10 
N.  Y.  43S,  though  tbe  point  was  oMter,  tbat 
the  contract  of  the  acceptor  of  a  bill  of  ex- 
change Is  governed  by  the  law  of  tbe  place  to 
which  It  Is  addressed  and  at  which  It  Is  conse- 
quently payable,  though  drawn  at  another  place. 

If  no  particular  place  of  payment  la  specified 
in  a  note,  or  If,  In  other  words,  it  is  payable 
generally,  the  law  of  the  place  where  it  Is  made 
determines,  not  only  Its  construction,  but  also 
the  obligations  and  duties  It  Imposes  on  the 
makers,  and  therefore  the  maker  may  avail 
himself  vt  any  equitable  defenses  given  to  him 
by  tbe  law  of  the  place  where  the  note  is  made. 
Barrett  v.  Dodge,  16  H.  1.  740,  10  Atl.  530. 

In  Chandler  v.  Kennedy.  8  S.  D.  56,  65  N.  W. 
4.311,  tbe  question  was  aa  to  the  effect  upon  the 
negotiability  of  a  note  of  a  stipulation  therein 
for  tbe  payment  of  attorneys'  fees.  Tbe  note 
was  dated  and  payable  in  Iowa,  and  was  de- 
livered there,  though  signed  in  South  Dakota. 
The  court  Intimated  Its  opinion  that  the  law  of 
Iowa  ought  to  govern,  but  did  not  decide  the 
question,  since  it  held  that  tbe  resalt  would 
be  the  same  whether  the  law  of  Iowa  or  that  of 
South  Dakota  governed.  It  was  urged  In  this 
case  that  as  to  the  remedy,  to  wit,  the  right  to 
interpose  a  defense,  depending  upon  the  nego- 
tiability or  n on- negotiability  of  the  note,  the 
law  of  the  forum  must  control. 

Tbe  negotiability  of  a  note  made  In  one  state 
and  payable  in  another  Is  to  be  determined  by 
the  law  of  tbe  latter  state.  Freeman's  Bank  v. 
Kuckman,  16  Gratt.  126.  The  action  In  tbla 
case  was  against  the  maker  of  the  note.  Tbe 
place  of  payment  and  the  t'orum  were  tbe  same, 
and  the  court  did  cot  apparently  mean  to  decide 
as  between  the  lex  loci  aoluHonia  and  lex  fori, 
but  merely  between  tbe  lem  loci  contractus  and 
lex  loci  »oluttoHi»,  holding  that  tbe  question  of 
negotiability  went  to  the  nature  and  effect,  and 
not  merely  to  the  form,  of  the  contract. 

In  Curtis  V.  Hutchinson,  4  Ohio  Dec.  10, 
which  held  that  the  law  of  New  York  governed 
as  to  the  negotiability  of  a  bond,  the  bond, 
thous^  executed  In  Ohio  was  delivered,  and  was 
payable  In  New  York. 

In  Ilowenstein  v.  Barnes,  5  Dill.  482.  Fed. 
Cas.  No.  6.T86.  a  note  providing  for  the  pay- 
ment of  attoi-neys'  fees  was  made  and  delivered 
In  Kansaa,  but  was  payable  in  Missonrl.  The 
supreme  court  of  Kansas  bad  decided  that  anch 
notes  were  negotiable  Instruments,  but  the  su- 
preme court  of  Missouri  had  decided  otherwise. 
Tbe  court  said  that  If  it  were  necessary  to 
choose  between  the  rules  as  announced  by  tht; 
different  courts,  it  would  choose  the  rule 
adopted  lu  the  state  where  the  note  was  made, 
rather  than  that  where  it  was  payable ;  but  tbe 
decision  waa  In  fftvor  of  the  negotiability  of 
the  note  upon  the  ground  that  the  claim  was  a 
general  one  of  commercial  law,  and  that  tbe 
court  was  not  bound  by  tbe  decision  of  either 
state  upon  such  a  question,  but  could  detenulne 
the  question  as  an  independent  one.  It  said: 
"The  parties  are  presumed  to  have  contracted 
with  reference  to  tbe  law  as  It  really  is;  and  It 
really  is  the  same  In  both  aUtes,  for  it  Is  a  part 
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of  the  common  law  of  Qie  land,  and  tbla  court 
mnit  base  Its  decialon  on  that  law." 

In  Ludlow  Bingham,  4  Dall.  4T,  1  L.  ed. 
736,  the  court  aeems  to  bare  been  of  the  opin- 
ion that  the  law  ot  the  place  where  the  contract 
waa  made  goTemi  wltii  respect  to  Ita  aegotlabil- 
It;.  It  was  there  held  that  a  negotiable  note, 
expressed  In  commercial  form,  drawn  In  Phila- 
delphia, dated  there  and  made  payable  at  the 
bank  of  the  United  States,  but  delivered  In  New 
York,  WM  gorerned  by  the  law  of  the  latter 
place  with  respect  to  the  question,  what  equi- 
ties between  the  original  parties  were  available 
against  an  indorsee.  The  whole  inquiry  In  this 
case  Is  directed  to  the  question  whether  the 
note  must  be  deemed  to  have  been  made  in  New 
York  or  In  PenDsylvania,  It  apparently  having 
been  assumed  that  the  law  of  the  place  where 
the  note  was,  In  a  legal  sense,  made,  would 
govern.  Irrespective  of  the  place  of  payment 

And  the  United  States  circuit  court  of  ap- 
peals, sixth  circuit,  expressly  held.  In  Farmers' 
Nat  Bank  v.  Sutton  M^.  Co.  IT  L.  B.  A.  596, 
8  C.  C.  A.  1.  6  v.  B.  App.  S12,  52  Ped.  191,  In- 
volving the  liability  of  an  accommodation  ac- 
ceptor to  a  bona  Qde  holder,  tbat  the  question 
whether  a  stipulation  to  pay  attorneys'  fees  In 
a  bill  of  exchange,  drawn  In  Indiana,  accepted 
In  Michigan,  to  be  dlsconnted  in  Indiana  and 
paid  In  Michigan,  destroyed  Ito  negotiability, 
was  to  be  determined  by  the  law  of  Indiana. 
The  decision  rests  upon  the  supposed  authority 
of  Tllden  V.  Btair,  21  Wall.  241,  22  U  ed.  632. 
It  is  not  apparent,  howerer,  bow  the  latter  case 
Is  authority  for  the  position  that  the  law  of  the 
place  where  a  bill  Is  drawn  and  discounted, 
rather  than  that  ot  the  place  where  It  is  pay- 
able, governs  with  respect  to  Its  negotlabjli^. 
It  undoubtedly  supports  the  decision  of  the  cir- 
cuit court  of  appeals  in  so  far  as  the  latter  re- 
gards Indiana  as  the  place  where  the  acceptor's 
contract  was  made.  It  having  been  discounted 
there.  The  question  In  Tllden  v.  Blair,  how- 
ever, was  not  as  to  the  negotiability  of  the  bill, 
but  as  to  whether  It  was  void  Iwcanse  it  was 
discounted  at  an  excessive  rate  of  interest  Ac- 
cording to  the  law  of  New  York,  where  It  was 
payable,  it  would  be  void ;  but  according  to  tbe 
law  of  Illinois,  where  the  acceptor's  contract 
was  deemed  to  have  been  made.  It  was  not  void, 
and  a  bona  flde  purchaser  Without  notice  could 
recover  tbe  full  amount  of  the  acceptance  with 
Interest  from  the  time  it  fell  doe.  This  case, 
therefore,  seems  to  fall  within  the  principle 
that  has  been  often  applied  to  the  question  of 
usury, — that  the  parties  will  be  deemed  to  have 
contracted  with  reference  to  a  law  that  will 
uphold,  rather  than  one  tbat  will  avoid,  their 
contract  It  will  be  observed  that  this  prin- 
ciple does  not  apply  to  the  question  of  negotia- 
bility, since  that  question  merely  goes  to  the 
nature  and  elEect  of  the  contract,  and  not  to  its 
validity  or  invalidity,  and  there  is  no  presump- 
tion that  the  parties  Intended  to  make  a  nego- 
tiable, rather  than  a  non-negotlable,  Instrament. 
It  may  be  further  said  that  the  circuit  court  of 
appeals  held  that  except  so  far  as  the  rights  of 
tbe  parties  were  affected  by  statute,  the  ques- 
tion of  negotiability  was  one  of  general  com- 
mercial law,  as  to  which  the  Federal  courts 
were  not  bound  by  the  decision  of  the  state 
court 

Bee  also  cases  cited  in  supra,  V.,  upon  the 
point  whether  the  effect  of  a  check  as  an  as- 
signment Is  to  be  determined  by  the  law  of  the 
place  where  drawn,  or  where  payable. 

It  win  be  observed  that  some  of  the  cases 
cited  In  Infra.  XI..  hold  that  the  negotiability 
of  an  Instrument  Is  to  be  determined  by  the  law 
of  the  forum ;  but  In  these  cases  the  question 
of  negotiability  was  Important  as  effecting  the 
remedy,  and  therefore  they  do  not  conflict  with 
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the  decisions  In  this  subdivision  which  apply 
the  law  of  the  place  of  payment  to  the  question 
of  negotiability.  So,  the  cases  cited  in  the  vari- 
ous subdivisions  of  X.,  infra,  tbat  apply  the  law 
of  the  place  where  the  bill  was  drawn,  or  the 
bill  or  note  Indorsed,  to  tba  question  of  negotia- 
bility, are  distinguishable  from  the  cases  cited 
In  this  subdivision,  applying  the  law  of  the 
place  of  payment,  because  In  the  former  cases 
the  question  of  negotiability  was  Important  as 
affecting  tbe  llaldllty  ot  the  drawer  or  Indorser. 

X.  IrtabfUtv   of,  and  Oeftnaea   avaUablt  to, 
draiw  or  Indorser, 

a.  71U  nature  of  tA«  drawer's  or  tndorwr'a  con- 
tract. 

As  to  sufficiency  ot  Indorsement  to  transfer  title 
and  enable  Indoraee  to  maintain  action  In 
his  own  name,  see  infra,  XI. 

While,  as  is  subsequently  shown  In  this  sub- 
division, the  overwhelming  weight  of  authority 
Mtabllshes  the  principle  that  the  contract  of 
the  drawer  of  a  bill,  and  ot  the  Indorser  ot  a 
bill  or  note,  Is  a  separate  contract  which  has  a 
situs  of  Its  own  independent  of  Uutt  of  the  con- 
tract of  the  maker  or  acceptor  (the  primary 
obligor),  still.  In  the  nature  of  tbe  ease,  it  Is 
necessary  to  look  to  the  note  or  bill  for  some  of 
tbe  terms  of  the  contract  of  the  drawer  or  in- 
dorser. Thus,  for  instance,  the  allowance  of 
days  of  grace,  as  affecting  the  drawer  or  in- 
dorser is,  as  already  shown  (tupra.  III.),  iot- 
emed  by  the  law  of'  the  place  where  the  note  or 
bin  Is  payable.  In  this  connection  it  may  be, 
and  in  some  cases  has  been,  plausibly  argued 
that  while  tbe  contract  of  the  drawer  or  In- 
dorser is,  to  some  extent,  independent  of  tbat 
of  the  maker  or  acceptor,  yet  the  place  of  per- 
formance of  both  contracts  is  the  same,  namely, 
the  place  of  payment  named  In  the  bill  or  note, 
or.  If  none  Is  named,  the  place  upon  which  tbe 
bill  la  drawn,  or  at  which  the  note  is  made.  If 
the  place  of  payment  of  the  contract  of  the  pri- 
mary obligor  could  be  thus  imported  as  a  term 
of  tbe  contract  of  the  drawer  or  Indorser,  there 
would  be,  with  reference  to  such  contract  a 
conflict  between  tbe  law  of  the  place  where  it 
was  made  and  that  of  tbe  place  where  it  is  pay- 
able, similar  to  that  which  exists  in  respect  of 
the  contract  of  the  drawer  or  maker.  As  al- 
ready shown  (aupra,  IX.  d),  such  conflict  with 
reference  to  the  maker's  or  acceptor's  contract 
la  solved  by  tbe  choice  of  the  law  of  the  place 
of  payment  aa  the  goreming  law  In  respect  to 
matters  of  substance,  as  distinguished  from 
matters  of  form.  Applying,  by  analogy,  tbe 
same  rule  to  tbe  contract  of  the  drawer  or  In- 
dorser, we  would,  upon  tbe  hypothesis  assumed, 
have  the  law  of  the  place  of  paymoit  aa  tbe 
IPiveming  law  of  that  contract  in  respect  to 
matters  of  substance ;  and  as,  upon  this  by- 
pothesls,  the  place  ot  performance  ot  both  con- 
tracU  Is  the  same,  we  should  reach  practically 
the  same  result  ao  far  as  matters  of  subatance 
are  concerned,  as  If  tbe  liability  of  the  drawer 
and  Indorser  were  directly  subject  to  the  law  of 
tbe  contract  of  the  maker  or  acceptor.  Bat  It 
Is  held  by  tbe  great  weight  of  authority,  not 
only  that  tbe  contract  of  the  drawer  and  in- 
dorser Is  a  separate  and  Independent  contract 
but  also  that  such  contract  is  to  pay.  In  the 
event  ot  the  default  of  the  primary  obligor,  not 
at  tbe  place  of  payment  named  expressly  or  Im- 
pliedly in  tbe  l>ili  or  note,  but  at  the  place  where. 
In  a  legal  sense,  the  contract  of  the  drawer  or 
Indorser  was  made.  Home  v.  Bouqnette,  1^  K. 
3  Q.  B.  Div.  514,  39  L.  T.  N.  S.  219.  26  Week. 
Bep.  894  (Indorser)  ;  Allen  v.  Eembie.  9  Moore 
F.  C.  C.  814,  13  Jor.  287  (drawer  and  In- 
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dorser)  ;  McCllntlck  t.  CumminB,  3  UcLean, 
158,  Fed.  Cas.  No.  8,600  (Indorser)  ;  DbtIb 
Clemson,  6  McLean,  622,  Fed.  Cas.  No.  8,630 
(drawer  and  Indorser)  ;  Crawford  t.  Branch 
Bank,  6  Ala.  12,  41  Am.  Dec.  33  (drawer)  ;  Mil- 
ler T.  Mclntyre,  0  Ala.  638  (Indorser)  ;  Mc- 
Dougald  V.  Rutberford,  30  Ala.  253  (Indoraer)  ; 
Greathead  v.  Walton,  40  Conn.  236  (Indoraer)  ; 
Warner  v.  Citizens'  Bank,  6  S.  D.  152,  60  N.  W. 
746;  Cox  V.  Adams,  2  Qa.  158  (Indorser)  ;  LeT; 
V.  Cohen,  4  Ga.  1  (Indoraer)  ;  Hunt  t.  Standart, 
15  Ind.  33,  77  Am.  Dec.  70  (Indorser ;  obiter  as 
to  drawer)  ;  Rose  t.  Thames  Bank,  15  Ind.  292 
(Indorser)  ;  National  Bank  v.  Green,  33  Iowa, 
140  (Indoraer) ;  Brlgsa  t.  Latham,  36  Kan. 
265,  50  Am.  Bep.  B46.  13  Pac.  303  (In- 
doraer) ;  Short  t.  Trabae,  4  Met.  (Kj.)  301 
(Indorser)  ;  Depau  v.  Uumphreys,  8  Mart.  N.  8. 
1 ;  Trabue  v.  Short,  18  La.  Ann.  257  (Indors- 
er) ;  Powers  v.  Lynch,  8  Mass.  77  (tndoner)  ; 
Olldden  T.  Cbamberlln.  167  Mom.  486,  46  N. 
B.  103  (Indorser) ;  Wood  t.  Glbba,  Sfi  Miss.  560 
(drawer)  ;  Freese  Brownell,  35  N.  J.  L.  285, 
10  Am.  Rep.  239  (drawer  and  Indorser)  ;  Ar- 
tisans' Bank  t.  Park  Bank,  41  Barb.  509  (In- 
dorser) ;  Aymar  v.  Sheldon,  12  Wend.  430,  27 
Am.  Dec.  137  (indorser)  ;  Well  v.  Lange,  6 
Daly,  540  (Indorser)  ;  Hatcher  t.  McMorlne,  15 
N.  C.  (4  Dev.  L.)  122  (Indorser)  ;  Green  v. 
Bond,  5  Sneed,  330  (drawer  and  Indoraer)  ; 
Nichols  V.  Porter,  2  W.  Va.  13,  94  Am.  Dee. 
000  (Indorser). 

The  application  of  the  foregoing  principle  to 
the  TftrlooB  qaestlons  arising  Is  respect  to  the 
liability  of  the  indorser  and  drawer  is  shown 
in  the  following  aabdl visions,  which  Include 
some  cases  omitted  from  the  foregoing  list  be- 
cause they  do  not  embody  a  formal  statement 
of  the  rule.  The  Mew  YoA  court  of  appeals,  In 
Hlbemla  Nat  Bank  t.  Lacombe,  84  N.  T.  367, 
88  Am.  Rep.  618,  while  apparently  conceding  the 
correctness  of  the  doctrine  above  stated  as  ap- 
plied to  the  contract  of  the  Indorser  of  a  bill 
or  note,  repodlatea  It  aa  applied  to  the  drawer 
of  a  bill  or  check.  In  tbis  case  a  check  was 
drawn  and  delivered  in  Loalstana  upon  a  bank 
In  New  York.  The  action  was  by  the  payee,  a 
nonresident,  against  the  drawer,  a  Louisiana 
corporation,  and  the  precise  question  was 
whether  the  cause  of  action  arose  within  New 
York  for  the  purposes  of  |  427  of  the  Code  of 
Civil  Procedure,  permitting  a  nonresident  to 
maintain  an  action  against  a  foreign  corpora- 
tion "where  the  cause  of  action  shall  have 
arisen  within  the  state."  The  court  discussed 
the  character  of  the  drawer's  contract  at  length, 
and  expreasly  held  that  the  drawer's  contract 
Is  to  pay,  in  the  event  of  nonacceptance  or  non- 
payment by  the  drawee,  at  the  place  upon  which 
the  bill  or  check  Is  drawn  and  where  It  is  con- 
templated that  the  drawee  shall  pay  It,  and  not 
at  tiie  place  where  It  was  drawn.  Thia  case 
seems  to  be  opposed  to  the  clear  weight  of  au- 
thority. The  court,  inter  alUi,  cites  and  relies 
upon  Everett  v.  Vendryes,  19  N.  Y.  436,  infra, 
XL :  Lee  v.  Selleck,  33  N.  T.  616,  and  Borne 
T.  Bonqnette,  L.  U.  8  Q.  B.  DIt.  614,  89  U  T. 
M.  8.  219,  26  Week.  Bep.  894, —  tnfra,  X.  c,  4. 
The  circumstances  which  Impair  the  weight  of 
these  cases  as  autburttj  upon  the  point  In  ques- 
tion are  mentioned  In  connection  with  the  cita- 
tion of  these  cases.  There  are  other  cases,  not- 
ably Peck  T.  Mayo.  14  Vt  83,  88  Am.  Dec.  205, 
infra,  X.  b,  that  seem  to  take  tbe  view  that  the 
tootut  aoluttonis  of  the  drawer's  or  Indorser's 
contlract  Is,  for  all  purposes,  the  place  of  pay- 
ment of  the  bill  or  note.  There  are  other  cases, 
notably  Wooley  v.  Lyon,  117  111.  244,  infra,  X. 
c,  3  (b),  which,  while  sometimes  cited  In  sup- 
port of  that  view  do  not  really  support  it, 
though  for  the  reasons  stated  In  X.  c,  infra, 
they  apply  the  law  of  tbe  place  of  paymmt  to 
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some  of  the  conditions  precedent  of  ibe  draw* 
er's  or  Indorser's  lial)Uity, 

h  aubttantifM  HaWity. 

As  to  character  of  Indorsee  aa  bona  fide  holder, 
see  supra,  VII. 

It  necessarily  follows,  from  the  principles 
stated  In  the  last  subdivision,  that  the  antatan- 
tlve  liability  of  the  drawer  or  Indoraer,  as  dla- 
tlngnlshed*  from  tbe  conditions  precedent  to 
that  liability,  Is  to  be  determined  by  tbe  law  of 
the  place  where  the  bill  Is  drawn,  or  tbe  bill  or 
note  Indorsed,  aa  the  case  may  be. 

Tbqa,  the  Indorsement  of  a  note  subjects  the 
Indorser  to  the  obligations  Imposed  by  the  law 
where  the  Indorsement  was  made.  Brabston  v. 
Gibson,  9  Mow.  263,  13  L.  ed.  131.  This  was 
obiter,  as  tbe  case  only  Involved  the  liability  of 
the  maker  to  the  Indorsee,  and  besides,  fai  this 
case  the  note,  though  made  In  Louisiana,  was 
payable  In  Mississippi  and  Indorsed  there^  so 
that  there  was  no  conSict  between  tbe  place 
of  payment  and  the  place  of  Indorsement. 

In  National  Bank  v.  Green,  33  Iowa,  140, 
supra,  X.  a,  it  seems  to  have  been  assumed  that 
the  question  whether  the  Indorsee  of  a  note  Is 
entitled  to  recover  the  full  amount  of  the  note 
from  the  Indorser,  or  only  tbe  amount  paid, 
ought  to  be  determined  by  the  law  of  the  place 
where  the  Indorsement  was  made ;  bat,  Inas- 
much as  tbe  Question  was  one  of  comm^^al 
law,  the  courts  of  the  forum  would  not  be  bound 
by  the  decisions  of  the  courts  of  tbe  state  where 
the  Indorsement  was  made  upon  the  question 
as  one  of  commercial  law. 

See  also  Tan  Vleet  t.  Sledge,  46  Fed.  743, 
Mpra,  II. 

In  Brown  Bonn,  16  Ind.  406,  It  was  as- 
sumed that  the  question  whether  an  action 
would  lie  against  the  Indoraers  of  a  note  not 
payable  to  order  or  bearer  at  a  bank  was  to  be 
determined  by  the  law  of  the  state  where  the 
indorsement  was  made ;  but  In  this  case  flie 
question  was  determined  by  the  law  of  IniUana, 
because  the  law  of  Illinois,  where  the  indorse- 
ment was  made,  was  not  proved. 

Tbe  question  whether  an  executor,  who  ac- 
counts In  part  for  tbe  estate  by  assigning  to  a 
trustee  certain  cash  notes.  Is  liable  upon  his  as- 
signment, la  to  be  determined  by  the  law  of 
Kentucky,  where  the  assignment  was  made  and 
was  to  be  performed,  rather  tban  by  the  law  of 
Tennessee,  where  the  assignor  resided.  Cross 
V.  Petree,  10  B.  Mon.  418. 

So,  the  law  of  the  place  where  a  bill  is  In- 
dorsed, by  which  a  demand  made  after  protest 
upon  the  drawer  for  payment  extinguishes  all 
remedy  aRalast  the  indorser,  applies  notwith- 
standlns  that  the  bill  Is  payable  in  another 
country.  Powers  t.  I^nch.  3  Mass.  77,  supra, 
X.  a. 

The  right  to  show  that  the  obligation  grow- 
ing out  of  an  Indorsement  of  a  promissory  note 
Is  not  absolute,  but  depends  upon  a  collateral 
oiml  agreement,  relates  to  the  nature  and  valid- 
ity of  the  contract,  and  not  to  the  remedy,  and 
Is  governed  by  the  lew  loci  contractus,  Baxter 
Nat.  Bank  v.  Talbot,  154  Mass.  213,  13  L.  B.  A. 
52.  By  tbe  lets  tod  contractus  the  court  clearly 
meant  the  law  of  the  place  of  the  contract  of 
Indorsement,  though.  In  this  case,  the  note  was 
made  and  payable,  and  the  Indorsement  was 
also  made.  In  Vermont,  so  that  the  only  conflict 
was  between  the  law  of  Vermont  ilea  loci  oon- 
traotus)  and  tbe  law  of  Massachusetts  (lev 
fori). 

In  Hodges  v.  Shuler.  24  Barb.  68.  the  ques- 
tion of  the  netn>tiablllty  of  an  Instrument  as  af- 
fecting tbe  Indorser's  liability  was  determined 
by  the  law  of  Massachusetts,  where  tbe  Instru- 
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ment  was  «xecuied  and  waa  payable,  and  wh«re 
the  lodorsemeot  was  made.  Strictly  speak  Inc. 
tbia  caae  ia,  of  eourae.  only  autborlty  for  ellm- 
Inatlng  the  law  of  tbe  forum  as  the  gorernliig 
lav. 

The  law  of  Kentucky,  by  which  a  remote  as- 
algDor  of  a  uote  ts  not  primarily  liable  to  the 
bolder,  governs  where  a  note  executed  In  Ken- 
tucky and  payable  at  the  office  of  the  payees  Id 
Lonlalana  la  Indorsed  and  assUpied  by  the  lat- 
ter Id  Kentnek;.  Short  v.  Trabue,  4  Met.  (Ky.) 
301 ;  Trabce  v.  Short,  5  Coldw.  293.  auprn.  X. 
a.  The  decisions  In  both  these  cases  are  upon 
tbe  ground  that  the  law  of  the  place  where  the 
contract  was  Indorsed  governs :  and  In  the  lat- 
ter case  the  court  expresaly  conceded  that  tbe 
lafr  ol  Tjoulslana  would  govern  tbe  contract  of 
tbe  makers. 

Alaktng  and  indorsing  or  signing  a  note  are 
separate  and  distinct  contracts,  eacb  governed 
by  the  law  of  the  place  of  the  contract  NIdiols 
V.  Porter,  2  W.  Vs.  IS,  94  Am.  Dec.  500.  aupra, 
X.  a.  It  was  held  In  this  caee  that  one  who 
assigned  a  note  In  West  Virginia,  which  was 
not  negotiable  by  the  law  of  the  latter  state, 
was  not  liable  as  an  lodorser.  though  It  was 
negotiable  at  the  place  where  It  was  made. 

In  Allen  v.  Kemble.  6  Moore  P.  C.  C.  314.  13 
Jur.  287,  supra,  X.  a,  the  actual  question 
was  whether,  in  an  action  by  the  assignees 
In  bankruptcy  of  the  holder  of  a  bill  of  ex- 
change. agalDst  the  drawer  and  a  previous  in- 
dorser.  brought  In  the  country  where  tbe  bill 
waa  drawn  and  Indorsed,  the  law  of  that  coun- 
try by  which  a  surety  may  avail  himself  of  a 
set-off  In  favor  of  the  principal  against  the 
creditor,  or  the  law  of  the  place  where  the  bill 
la  payable  denying  such  right,  governed.  It  was 
held.  In  accordance  wltb  tbe  principle  above 
stated,  that  Uie  law  of  tbe  place  where  the  bill 
was  drawn  and  indorsed  governed  on  this  point, 
so  that  the  drawer  and  Indorser  were  allowed 
to  avail  themselves  of  tbe  set-off  existing  In 
favor  of  tbe  acceptor  against  tbe  bankrupt 
holder.  By  reason  of  these  facts  It  was  said. 
In  Konquette  v.  Overmann.  I>.  R.  10  Q.  B.  525, 
44  L.  J.  Q.  B.  N.  S.  221.  33  I..  T.  N.  8.  420.  that 
the  question  in  the  former  action  was  not. 
Id  anbatance.  one  as  to  the  law  governing  bills 
of  exchange  at  all,  but  that  the  question  would 
have  been  precisely  the  same  If  the  action  had 
been  brought  In  the  other  country  upon  a  guar- 
anty given  by  the  defendants  in  respect  to  goods 
supplied  to  a  party  In  England. 

In  Wood  V.  (iibbs.  35  Miss.  659.  aupra,  X.  a, 
the  court,  upon  the  principle  stated  In  the  pre- 
ceding subdivision,  held  that,  a  bill  bavlng  been 
drawn  in  Mississippi  upon  parties  In  Indiana, 
the  drawer  might  avail  himself  of  the  MIbbIb- 
slppi  statute  allowing  him  to  set  up  failure  of 
consideration,  even  as  against  a  bona  flde  hold- 
er for  value  without  notice.  Tbe  court,  refer- 
rlDg  to  tbe  decision  Id  FellOwa  v.  Harris,  12 
Smedes  ft  M.  4G2.  said  that  that  decision  did 
not  depend  for  Its  correctness  upon  the  ques- 
tion whether  the  bill,  relatively  to  the  drawer, 
waa  pajraitle  In  Louisiana,  but  was  correct  un- 
der tbe  Mississippi  statute  In  relation  to  ne- 
gotiable Instruments,  and  that  the  remark  at 
tbe  conclusion  of  the  opinion  that  the  bill  must 
be  regarded  as  one  drawn  in  Mississippi,  but 
payable  in  Louisiana,  should  not  have  tbe  force 
of  a  decision  upon  the  question  that  such  a 
bill,  as  between  the  drawer  and  payee,  was  a 
bill  payable  In  Louisiana,  and  governed  as  to 
Its  nature,  obligation,  and  effect  by  tbe  laws  of 
that  state. 

Coffman  v.  B&ok  of  Kentucky.  41  Miss.  212, 
90  Am.  Dec.  371,  however,  holds  the  exact  con- 
trary of  the  decision  In  Wood  v.  Olbhs.  35 
Miss.  559.  The  only  difference  between  the 
facts  In  tbe  two  cases  was  that  In  tbe  latter 
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cane  the  bill  had  been  accepted  by  the  drawee, 
whereas  In  tbe  former  caae  It  bad  not  been 
accepted.  In  both  cases,  bow«ver.  the  action 
wan  against  the  drawer,  the  bill  being  drawn  Id 
Mississippi,  addressed  to  parties  In  Louisiana, 
and  It  was  held  in  the  Coffman  Case  that  the 
drawer  could  not  avail  himself  of  the  Mississip- 
pi statute  permitting  a  drawer  to  set  up  the  de- 
fense of  failure,  or  Illegality  of  consideration, 
or  payment  against  a  bona  flde  bolder  without 
notice.  One  of  the  cases  cited  In  auwort  of 
this  decision  Is  Fellows  v.  Harris.  12  Smedea 
A  M.  462.  which  Is  explained  In  tbe  opinion  In 
Wood  V.  Ulbbs.  No  reference  Is  made  to  Wood 
V.  Glbbs  In  tbe  opinion  In  Coffman  v.  Bank  of 
KentBCky. 

Harrison  v.  Pike.  4S  Mlaa.  46,  states.  In  gen- 
eral terms,  that,  if  a  bill  is  drawn  upon  a  par- 
ty In  another  state  or  In  a  foreign  country,  or 
tbe  note  Is  made  payable  there,  neither  Is.  as 
a  general  rule,  affected  by  "onr"  Btatote,  but  la 
governed  by  the  law  of  tbe  place  where  perform- 
ance Is  to  be  made :  citing,  inter  alia.  Fellows  v. 
Harris,  12  Smedes  A  M.  462 :  Coffman  v.  Bank 
of  Kentucky,  41  Miss.  212.  90  Am.  Dec.  371. 
In  this  case,  however,  tbe  action  was  by  the 
holder  of  a  note  made  In  Mississippi  but  pay- 
able in  Louisiana,  against  one  who  made  it  to 
his  own  order,  and  Indorsed  and  transferred 
the  same;  and  it  was  held  that  tbe  Mississippi 
statute,  referred  to  in  the  preceding  cases,  did 
not  apply.  In  this  case.  It  will  be  olwerved  that 
It  was  a  question  of  tbe  liability  of  a  primary 
obligor  (cbe  maker),  and  not  of  a  secondary  or 
contingent  obligor,  sucb  as  the  drawer  of  a 
bin.  As  applied  to  the  actual  facte  In  this  case, 
the  decision  Is  In  accord  with  tbe  principle 
atated  in  »upi-a,  Vll.  d.  and  merely  chooses 
tbe  law  of  tbe  place  where  the  note  la  payable, 
rather  than  that  of  tbe  place  where  It  Is  made, 
as  the  law  governing  the  maker's  liability. 

The  individual  liability  of  the  members  of 
an  unincorporated  Joint  stock  company  formed 
in  Canada  upon  a  bill  of  exchange  drawn  by 
tbe  company  must  be  determined  by  the  law 
of  Canada  though  the  bill  of  exchange  was  pay- 
able In  New  York.  The  court  said  that  though 
it  may  be  true  that  the  bill  itself  should  be 
governed  by  tbe  law  of  tbe  place  where  It  was 
made  payable,  yet  tbe  liability  of  tbe  Individ- 
ual members  of  the  association  must  be  deter- 
mined by  reference  to  tbe  law  of  tbe  place  where 
tbe  association  was  formed  and  where  the  place 
of  business  was  located.  Cutler  v.  Thomaa.  25 
Vt.  73.  It  would  seem  that  the  same  result 
would  have  been  reached  In  this  caae  If  the 
law  governing  the  bill  of  exchange  bad  been  ap- 
plied, since  the  bill  aeems  to  bare  been  drawn 
In  Canada,  and  Canada  would  therefore  be  the 
place  of  performance  relatively  to  tbe  drawers. 

DuDD  V.  Welsh.  62  tia.  241,  also  seems  op- 
posed  to  the  weight  of  authority.  It  waa  there 
held  that  blllB  of  exchange,  being  payable  Id 
New  York,  were  New  York  contracts,  and  that 
tbe  law  of  that  state,  by  which  the  legal  lia- 
bility of  a  blank  indorser  cannot  be  explained 
or  altered  by  parol  evidence,  governed,  al- 
though Uie  action  was  brought  In  Georgia.  It 
does  uot  appear,  in  this  case,  where  the  note 
was  made  or  indorsed,  but.  as  already  Indicated, 
the  court  seems  to  have  been  of  the  opinion  that 
the  law  of  the  place  of  payment  governed. 

As  shown  In  the  note  to  United  Sav.  A  Loan 
Co.  V.  Beckley.  —  L.  R.  A.  — .  the  principle  that 
the  law  of  the  place  where  the  bill  was  drawn, 
or  where  the  note  or  bill  was  indorsed,  goremi 
the  law  of  the  place  where  tbe  bill  was  drawn, 
applied  to  questions  of  usury.  So.  by  the  appli- 
cation of  this  principle  the  rule  has  been  estab- 
lished that  the  damages  or  Interest  »  mora. 
for  which  the  drawer  or  Indorser  Is  liable  in 
the  event  of  tbe  dishonor  of  tbe  bill  or  note 
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by  the  prlnuirj  obligor,  are  to  be  determtned 
hj  the  law  of  the  place  where  the  Mil  was,  to 

R  leeal  Bense,  drawn,  or  the  bill  or  note  was  In- 
dorflpd,  Iri-espectETe  of  the  place  of  payment. 
Cooper  V.  Waldegrave,  2  Beav.  282  lobiter\  ; 
GfbbB  T.  Fremont,  20  Bog.  &  Bq.  Rep.  556, 
■9  Exch.  25,  22  L.  J.  Exch.  N.  8.  302.  17  Jur. 
820  {obiter)  ;  Slacura  v.  Pomery,  6  Cranch.  221. 
:3  L.  ed.  205  (drawer)  ;  Bank  of  United  States 
T.  United  States,  2  How.  711.  11  L.  ed. 
439  (drawer)  ;  Ex  parte  Heldelback,  2  Low. 
Dec.  526.  Fed.  Cas.  No.  6.322  (drawer)  ;  Cul- 
liim  T.  Casey.  0  Port,  (Ala.)  131.  33  Am,  Dec. 
.304  (drawer)  ;  Crawford  v.  Branch  Bank,  6 
Ala.  12,  41  Am.  Dec.  33.  574  (drawer)  ;  Price 
V.  Pafte,  24  Mo.  05  (drawer)  ;  Page  v.  Page,  24 
Mo,  505  (drawer)  ;  Aymar  v.  Sheldon,  12  Wend. 
4S0,  27  Am.  Dec.  137  {obiter;  Indorser)  ;  Cow- 
perthwalte  t.  Shefileld,  1  Sandf.  416  (Indors- 
er)  :  Case  t.  Heffner,  10  Ohio,  180  (IndorBer)  ; 
Oreen  v.  Bond,  5  Sneed,  3S0  (drawer  and  In- 
dorser)  ;  Bailey  v.  Heeld,  17  Tex.  103  (drawer 
and  Indorser,  Overmllng  Able  y.  McMorray,  10 
Tex.  S50). 

In  the  foregoing  caaes  It  fs  asanmed,  or  ex- 
pressly held,  that  the  law  of  the  place  of  In- 
-dorsment  governs  the  Mablllty  of  the  Indorser 
(or  damages  or  interest  ex  mora.  irrespecLlve, 
not  only  of  the  place  of  payment,  but  also  of 
tbe  place  where  the  bill  la  drawn.  In  Scher- 
merhurn  t.  Pelham.  1  N.  C.  510  (Conference, 
462),  It  was  held  that  damages  and  interest  on 
a  bill  of  cxechanse  are,  aa  against  an  Indorser, 
to  be  assessed  according  to  the  law  of  the  plac4 
where  the  bill  was  drawn,  and  not  where  It  was 
Indorsed.  The  decision  is  upon  the  gi'ound  that 
the  Indorser  places  himself  In  tbe  situation  of 
the  original  drawer,  and  subjects  himself  to 
the  same  duties  which  the  latter  was  bound  to 
perform :  but  this  po&itloo  la  contrary  to  the 
prevailing  rlew.  which  regards  the  contract  of 
drawing  and  each  contract  of  Indorsing  as  sep- 
arate and  dlatioct  contracta,  which  are  perform- 
able  at  places  wbere  they  were  respectively 
made. 

The  rule  thas  established  by  tbe  cases  above 
cited  Is  opposed  by  the  decision  In  Peck  r. 
Mayo,  14  Vt.  33,  39  Am.  Dec.  205.  In  that 
case  fRedQeld,  J.,  writing  the  opinion)  It  was 
held  that  the  rate  of  interest  by  way  of  dam- 
ages, (or  which  the  indorser  of  a  note  was  lia- 
ble, was  to  be  determined  by  the  law  of  the 
place  where  the  note  was  payable,  and  not  by 
the  law  of  tbe  place  where  It  was  Indorsed. 
In  this  case  the  note  was  made  la  Canada,  was 
indorsed  In  Vermont,  and  was  payable  In  New 
York.  It  was  held  that  both  the  maker  and  In- 
dorser were  liable  for  interest  after  maturity  at 
the  New  York  rate.  Judge  Redfleld,  having 
laid  down  the  proposition  that  the  rate  of  In- 
terest, as  against  the  maker,  is  to  be  determined 
by  the  rate  at  the  place  where  the  Interest  Is 
payable,  held  that  the  Indorser  was  subject  to 
the  same  liability,  taking  the  position  that  his 
contract  was  to  pay  the  note  at  tbe  place  of 
payment  named  therein.  Tbe  decision  therefore 
rests  upon  a  proposition  that  is  against  the 
overwhelming  weight  of  authority.  See  aupm, 
X.  a. 

And  Vinson  v.  Piatt.  21  6a.  135,  while  not 
discussing  tbe  question,  held,  in  an  action  In- 
volving the  liability  of  both  drawer  and  accept- 
or, that  the  law  of  the  place  where  the  bill  was 
payable  governed,  rather  than  that  of  the  place 
where  It  was  drawn. 

So,  also,  In  Mallen  t.  Morris,  2  Pa.  St  85, 
and  Clark  v.  Searlffht,  135  Pa.  173.  19  Atl.  »41, 
It  was  held,  though  tbe  last  case  Is  obiter  as 
to  the  point,  that  an  Indorser  is  liable  for  In- 
terest on  a  protested  hill  of  exchange  according 
to  the  law  of  tbe  place  on  which  It  is  drawn ; 
and  the  court,  in  Bank  of  Illinois  v.  Brady,  8 
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McLean,  268,  Fed.  Caa.  Ma  888,  while  holding 
that  the  necessity  of  prosecuting  the  drawer  of 

a  bill  aa  a  condition  of  holding  the  Indorser  was 
to  be  determined  by  the  law  of  the  place  of  In- 
dorsement, said  that  the  law  of  the  place  where 
the  bill  is  payable  Axes  the  rate  of  Interest 
which  tbe  holder  may  recover  against  all  who 
are  parties  to  It. 

It  will  be  observed  that  the  cases  above  cited 
that  apply  the  law  of  the  place  where  the  bill 
was  drawn  or  the  bill  or  note  indorsed,  treat 
not  of  the  question  of  the  amount  of  tbe  con- 
tractual liability  of  the  drawer  or  Indorser,  but 
of  hfs  liability  for  damages  or  Interest  ex  mora. 
The  dlstlnctkni  here  sug^sted  la  clearly  brought 
out  In  Ex  parte  Heldelback,  2  Low.  Dec.  52a, 
Fed.  Cas.  No,  6.322,  The  court  there  said  that, 
while  the  contracta  of  the  various  parties  to  a 
bill  of  exchange  are  distinct,  and  the  drawer 
is  bound,  generally  speaking,  according  to  tbe 
law  of  the  place  wbere  tbe  bill  Is  drawn,  whlcb 
1b  In  most  cases  the  same  as  that  In  which  It 
Is  to  be  paid  by  blm,  if  be  pays  It,  still  be  la 
to  a  certain  extent  ioTolved  In  tbe  same  law 
with  the  acceptor  because,  upon  due  protest, 
demand,  and  notice,  be  Is  bound  to  make  good 
to  the  holder  what  the  acceptor  ought  to  pay 
at  tbe  place  where  he  was  to  pay.  which  makes 
it  necessary  to  ascertain  what  that  amount  was 
by  the  law  of  that  place ;  but  what  the  drawer 
should  pay  as  Interest  ex  mora,  or  as  damages, 
does  not  depend  upon  the  law  of  the  place 
where  the  acceptor  was  to  pay  if  that  is  dif- 
ferent from  the  place  wbere  the  drawer's  con- 
tract Is  to  be  performed.  It  has  been  held  In 
some  cases  that  damages  or  interest,  ex  mora, 
for  breach  of  a  contract  pertain  to  the  remedy, 
and  are  therefore  to  be  determined  by  tbe  law 
of  the  forum.  According  to  these  caaes,  of 
course,  the  same  law  {lex  fori)  would  govern, 
whether  it  was  a  question  of  tbe  liability  of 
the  primary,  or  of  tbe  aecondary,  obligor ;  but 
these  cases  are  opposed  to  tbe  great  weight  of 
authority,  which  regards  the  question  of  dam- 
ages and  Interest  ex  mora  as  a  part  of  the  sub- 
stantive contract  and  as  subject  to  the  law  of 
tbe  substantive  contract,  rather  than  the  law 
of  the  forum.  See  note  to  Gray  r.  Western  U. 
Teleg.  Co.  (Tenn.j  56  L.  R.  A.  301. 

c.  C'oftdUtona  precedent  to  liability  of  the  draw- 
er or  indoraer, 

1.  In  general. 

Tbe  doctrine  that  the  ultimate  liability  of 
the  drawer  or  Indorser,  as  distinguished  from 
the  conditions  precedent  to  that  liability,  la 
to  be  determined  by  the  law  of  the  place  where 
the  bill  was  drawn,  or  the  bill  or  note  Indorsed, 
Is,  as  already  shown  (sttpixi,  X.  b),  a  necesbary 
corollary  of  the  principle  that  the  drawer's  or 
Indoraer's  contract  is  performable  at  the  place 
wbere  It  fs  made,  rather  than  at  the  place  where 
the  bill  or  note  Is  payable.  When,  however,  it 
la  a  question  of  conditions  precedent,  compli- 
cations arise,  since,  from  the  nature  of  tbe  case, 
moat,  at  least,  of  those  conditions  must  be  per- 
formed at  the  place  of  payment  of  the  primary 
obligor's  contract.  Thus,  for  Instance,  as  al- 
ready shown  {supra.  III.)  the  maturity  of  a 
bill  or  note,  even  as  affecting  the  liability  of 
the  drawer  or  Indorser,  Is  to  be  determined  by 
the  law  of  the  place  wbere  it  la  payable,  Irre- 
fliiectlve  of  the  place  where  It  is  drawn  or  In- 
dorsed ;  and.  aince  tbe  usual  rule  Is  that  the 
demand  upon  the  maker  or  acceptor,  as  a  condi- 
tion of  holding  the  drawer  or  Indorser,  must 
be  made  on  the  day  of  tbe  maturity  of  the  bill 
or  note.  It  necessarily  follows  that  the  time 
In  whlcb  the  demand  Is  to  be  made  is  to  be  de- 
termined by  the  law  of  the  place  of  payment 
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of  tbe  primary  obligor's  contract.  Irrespective 
of  the  place  where  tbe  bill  was  drawn  or  the 
btll  or  note  indorsed  (see  authorities  cited 
infra,  X.  c,  2,  (b)t.  This  lIIuBtratlon  shows 
the  ImpoBBlblllty  of  applying  the  latter  law  to 
all  the  elements  that  enter  Into  the  performance 
of  conditions  precedent  to  the  llmWIHj  of  the 
drawer  or  Indorser. 

The  Louisiana  supreme  court,  In  the  course 
of  its  argument  in  the  celebrated  case  of  De- 
pau  V.  Humphreys,  8  Mart.  N.  S.  l,  said,  by 
way  of  lllustratloo :  "The  validity  and,  to 
some  purpose,  the  construction,  of  the  contract 
of  the  drawer  and  of  each  Indorser  must  be 
governed  by  tbe  law  of  the  place  of  drawing  and 
Indorsing ;  but,  as  each  of  these.  In  effect,  under- 
takes that  the  drawee  shall  accept  and  pay  the 
bill,  according  to  Its  tenor.  In  ascertaining  tbe 
obligations  of  the  drawer  and  several  Indors- 
ers,  recourse  Is  necessarily  had  to  the  law  of 
the  place  In  which  the  bill  is  payable,  to  dis- 
cover whether  the  holder  has  exercised  due  dll- 
Igence,  and  what  will  be  a  fuIBImeDt  on  tbe 
part  of  the  drawee  of  the  undertaking  of  the 
drawer  and  Indorser,  In  respect  to  the  acts  to 
be  done  by  bim ;  If  It  appears  that  tbe  un- 
dertakings of  the  drawer  and  Indorser  have 
not  been  fulfilled  by  the  drawee,  a  resort  must 
be  had  to  the  laws  of  the  places  of  drawing 
and  indorsing  to  determine  what  notice  the 
holder  must  give  of  the  dishonor  of  the  bill, 
and  tbe  amount  of  the  damages  to  be  paid  by 
the  drawer  and  several  Indorsers."  The  va- 
rious phases  of  this  question  are  diacussed  In 
the  following  subdivisions, 

2.  Demand  and  proteat. 

(a)  yeceaatij/  of. 

It  Is  established  by  the  great  weight  of  au- 
thority that  the  necessity  of  demand  and  pro- 
test as  a  condition  of  holding  the  drawer  or 
Indorser  Is  determined  by  tbe  law  of  the  place 
where  the  bill  was  drawn  or  the  bill  or  note 
was  indorsed,  as  tbe  case  may  Ije.  GIvens  v. 
Western  Bank,  2  Ala.  307  (Indorser);  Mc- 
Dougald  V.  Batlierford.  30  Ala.  268  (Indorser)  ; 
Holbrook  V.  TIbbard,  3  lit.  465 ;  Barber  v.  Bell, 
77  III.  490  (indorser)  ;  Thorp  v.  Craig,  10  Iowa, 
461  (drawer)  ;  Uuse  v.  Hamblln,  20  Iowa,  601, 
4  Am.  Bep.  244  (Indorser)  :  Brlggs  t.  Latham, 
36  Kan.  255,  59  Am.  Rep.  546,  13  Pac.  393  ( In- 
dorser) ;  Young  v.  Harris,  14  B.  Mon.  556.  61 
Am.  Dee.  170  (Indorser);  Finer  v.  Clary,  17 
B.  Hon.  661  (Indorser)  ;  Artisans'  Bank  v.  Park 
Bank,  41  Barb.  509  (Indorser)  ;  Holt  v.  Salmon. 
Bice  L.  91  (Indorser). 

So,  the  law  of  France,  by  which  a  bill  of 
exchange  payable  a  certain  number  of  days  aft- 
er Bigbt  must,  even  if  It  has  been  presented  and 
protested  for  nonacceptaace,  be  presented  for 
payment  after  the  expiration  of  the  sight,  does 
not  apply  as  between  the  Indorser  and  Indorsee 
of  a  bill  drawn  in  a  Frracb  West  India  Island 
on  a  mercantile  bouae  In  Bordeaux,  but  Indorsed 
In  tbe  cits  of  New  York.  Aymar  v.  Sheldon,  12 
Wend.  439,  27  Am.  Dec.  187.  The  deeiaion  la 
apon  the  ground  that  the  indorsement  Is  a  new 
and  independent  contract,  and  Is  to  be  governed 
by  tbe  law  of  the  place  where  It  la  made.  It 
was  also  held,  in  this  case,  that  the  drawer's 
liability  la  to  Iw  determined  by  the  law  of  the 
place  where  the  blli  is  drawn,  though  In  this 
case  the  law  of  the  place  where  the  bill  was 
drawn  and  where  It  was  payable  were  the  same. 
Tbe  court  recognized  that  tbia  conclusion  might 
operate  hnrshly  upon  the  indorsers,  since,  by 
reason  of  the  noncompliance  with  the  law  of 
France,  they  might  not  be  enabled  to  have  re- 
course over  all  the  drawers.  It  said,  however, 
that  tbe  Indorser  can  always  protect  himself  by 
61  L.  R.  A. 


special  indorsement,  requiring  the  holder  to 
take  the  steps  necessary  to  charge  the  drawer 
according  to  the  iaw  by  which  tlie  latter'*  lia- 
bility Is  governed. 

In  Raymond  v.  Ilolmea,  11  Tex.  SB,  the  conrt 
expressed  a  preference  for  the  rule,  which  It 
said  prevailed  In  England,  that  the  law  of  the 
place  drawn  upon  should  control  and  fix  the 
liability  of  the  drawer  or  Indorser,  rather  than 
the  law  of  the  place  where  tbe  bill  Is  drawn  or 
Indorsed :  but  It  quoted  the  following  from  Sto- 
ry on  Conillct  of  Laws  as  stating  the  American 
rule :  "By  the  common  law  the  protest  Is  to  be 
made  at  tbe  time.  In  tbe  manner,  and  by  tbe 
persons  prescribed  In  the  place  where  the  btll 
Is  payable.  But  as  to  the  necessity  of  making 
a  demand  and  protest,  and  tbe  circumstances 
under  wblcb  notice  may  be  required  or  dis- 
pensed with,  these  are  incidents  of  the  original 
contract  which  arc  governed  by  the  laws  of  the 
place  where  the  bill  was  drawn.  They  consti- 
tute Implied  conditions  upon  which  the  Uabliity 
of  the  drawer  Is  to  attach,  according  to  the 
lem  loot  contractu«;  and.  If  tbe  bill  Is  negoti- 
ated, a  like  responsibility  attaches  upon  each 
successive  Indorsement,  according  to  the  law 
of  tbe  place  of  his  Indorsement"  In  accord- 
ance with  the  American  rule,  however,  the  court 
held  that  the  statute  of  Texas,  dispensing  with 
notice  of  protest,  when  the  suit  la  brought  to- 
the  first  term  of  court  after  the  accrual  of  tbe 
liability,  applied  to  tbe  liability  of  the  drawar 
and  Indorser  of  a  bill  of  exchange  drawn  and 
Indorsed  In  Texas  upon  parties  in  Louisiana, 
although,  by  tbe  law  of  Louisiana,  sucb  notice 
would  be  necessary  to  hold  tbe  drawer  and  In- 
dorser. 

In  some  of  tbe  foregoing  eases  the  place 
where  the  bill  was  drawn  or  tbe  bill  or  note 
Indorsed  coincided  with  the  place  of  payment, 
but  the  decisions  are  clearly  put  upon  the 
ground  that  the  law  of  the  place  where  the  bill 
Is  drawn  or  the  bill  or  note  Indorsed  govema, 
irrespective  of  the  place  of  payment. 

In  Brlggs  Latham,  86  Kan.  2C6,  60  Am. 
Itep.  546,  13  Fae.  808.  tbe  law  of  Missouri, 
wbere  the  note  was  delivered  by  the  Indorser, 
was  held  to  govern  In  this  respect,  notwith- 
standing tlutt  tbe  indorsement  was  written  io 
llllnoia,  and  that  both  the  indorser  and  Indor- 
see were  residents  ot  the  latter  itate.  It  was- 
urged  In  this  case  that,  since  all  tbe  parlies 
to  the  Indorsement  were  cltlsens  of  Illinois, 
they  must  be  presumed  to  have  contracted  with 
reference  to  the  laws  of  that  atate  with  which 
they  were  familiar,  and  not  according  to  the- 
laws  of  Missouri  where  they  happened  to  be. 
The  court,  however,  repudiated  sucb  contention 
as  applied  to  tbe  case  In  band,  distinguishing  it 
from  Vanzant  v.  Arnold,  31  Ga.  210,  apon  tha- 
ground  that  In  tbe  case  at  bar  the  parties  were 
not  transiently  In  Missouri,  and  did  not  go- 
tbere  for  the  sole  purpose  of  making  a  contract, 
and  that  part  of  their  time  was  spent  In  Mia- 
aourl,  and  they  had  a  place  of  business  there. 
It  Is  implied,  however,  that  the  general  rule 
might  be  overcome  by  clrcumstaoces  clearly  In- 
dicating a  contrary  intent.  In  Holt  v.  Sahnon, 
Rice  L.  91,  tupra,  also,  the  law  of  Georgia  dis- 
pensing with  demand  and  notice  as  a  condition 
of  holding  the  Indorser,  but  requiring  the  bold- 
er to  sne  the  maker  within  three  months  after- 
notice  to  do  BO,  applied  to  an  iDdorsement  made 
Id  Georgia,  notwithstanding  that  the  Indorsees 
knew  that  the  Indorsers  resided  In  Soutii  Car- 
olina. 

Id  Huse  v.  Hamblln,  29  Iowa,  501.  4  Am. 
Rep.  244 :  Young  v.  Harris,  14  B.  Mod. 
566,  61  Am.  Dec.  170 :  and  Finer  v.  Clary, 
17  B.  Mon-  661.  supra,  —  It  was  held" 
that  tbe  character  of  an  Instrument,  as  nego- 
tiable or  otherwise,  for  the  purpose  of  apply- 
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ias  tbe  law  of  Ui«  plan  where  It  waa  drawn  or 
indorsed  In  respect  to  the  tteceaalty  of  proteat 
and  demand,  was  also  to  be  detennfaed  bj  that 
lav.  rather  than  by  the  law  of  the  place  where 
It  was  payable. 

(b)  Ttma  sad  manner  of. 

While,  as  shown  In  the  preceding  subdlvl- 
■iODB.  the  necNslt;  of  demand  and  protest  is  to 
be  determined  b;  the  law  of  the  place  where  the 
bin  was  drawn  or  the  bill  or  cote  Indorsed,  as 
the  case  may  be,  tbe  weight  of  authority  es- 
tablishes the  rule  that  the  time,  manner,  and 
Rtifflclency  of  the  demand  and  protest  are  to  be 
drlermlited  by  the  law  of  tbe  place  where  the 
bill  or  note  hi  payable,  since  the  acts  fn  question 
must.  In  tbe  nature  of  tbe  case,  be  performed 
tbere  rather  than  at  the  place  where  tbe  bill 
VIS  drawn  or  tbe  bill  or  note  Indorsed. 

Thus,  on  the  qaeatlons  of  timely  and  sufficient 
iveaentatlon  and  protest,  the  law  of  the  place 
vfaere  a  forelm  bill  of  exchange  Is  payable 
KOTerns,  and  not  the  law  of  the  place  where 
it  U  drawn.  Pierce  t.  Indseth,  106  U.  S.  540. 
27  U  ed.  254,  1  Sup.  CL  Rep.  418.  The  action 
wss  by  the  payee  against  the  drawera 

The  doctrine  of  this  case  la  sustained  by 
(be  following  cases  :  Wiseman  v.  Cblappella,  23 
How.  36S,  16  L.  ed.  466 ;  Neederer  v.  Barber, 
Fed.  Cas.  Xo.  10.079 ;  Donegan  r.  Wood,  49  Ala. 
242,  20  Am.  Rep.  275 ;  Wooley  v.  Lyon,  117  UL 
244.  57  Am.  Eep.  86T,  6  N.  B.  885 ;  Allen  t. 
Uarrah,  30  Iowa,  363 ;  McClane  t.  Fitch,  4 
B.  Mon.  590 ;  Kills  t.  Commercial  Bank,  7  How. 
■  Miss.)  294,  40  Am.  Dec.  63;  Chew  v.  Read, 
11  Smedes  &  U.  182;  Commercial  Bank  t. 
Barksdale,  36  Mo.  563 ;  Bank  of  Rocbester  t. 
Uray,  2  Hill.  227 :  Aymar  v.  Sheldon,  12  Wend. 
430.  27  Am.  Dee.  137 ;  Sylvester  t.  Crohan.  138 
X.  T.  494,  34  N.  E.  273 ;  Carter  t.  Union  Bank, 
7  Humph,  549,  46  Am.  Dec.  89. 

It  was  beld  In  Mnsson  t.  Lake,  4  How.  262. 
11  L.  ed.  967,  however,  that  the  necessity  of 
exblbltlag  the  bill  wben  a  demand  of  payment 
Is  made  upon  tbe  drawee  of  a  foreign  bill  of 
exchange  as  a  condition  of  holding  an  Indorser 
liable  fs  to  be  determined  by  tbe  law  of  the 
place  wbere  the  Indorsement  Is  made,  rather 
tlian  by  the  law  of  the  place  where  the  bill  Is 
payable.  According  to  the  principle  above 
staled,  which  stems  to  be  supported  by  the 
cases  above  cited.  It  would  seem  that  tbe  neces- 
sltj  of  exhibiting  the  bill  would  be  'determined 
by  the  law  of  the  place  of  payment,  since  that 
affects  the  sulBclency  of  the  demand  within  the 
rale  announced  In  Pierce  v.  Indseth,  106  V.  S. 
&4«,  27  I.,  ed.  254,  1  Snp.  Ct.  Rep.  418,  sujfra. 

Tbe  case  of  Warner  r.  CItlsens'  Bank,  6  S.  D. 
153.  60  N.  W.  746,  Is  also  opposed  to  tbe  rule 
aboTe  stated.  In  this  caae  It  was  held  that  a 
statute  of  Dakota  enlanEtng,  beyond  the  period 
fixed  by  the  law  merehant,  the  time  for  tbe  pre- 
seataUm  of  a  bill  -of  exchange  payable  at  sight 
or  on  demand,  without  Interest,  In  order  to  hold 
the  drawer  or  Indoraer,  governed  a  draft  or 
chtt-k  drano  upon  a  hank  In  Illinois  bnt  trans- 
ferred by  the  payee  in  South  Dakota.  The 
court  here  assumed  to  apply  the  general  prln- 
tip'tt  that,  as  between  the  drawer  and  Indorsee 
of  a  bill,  the  former's  contract  la  governed  by 
the  law  of  the  place  where  tbe  bill  was  drawn. 
As  already  shown.  It  does  not  necessarily  fol- 
low from  this  principle  tliat  that  law  Is  to  be 
applied  to  every  element  entering  into  the  per- 
fomance  of  the  conditions  precedent  to  tbe 
dmwer's  liability. 

S.  XoilM. 

(a)  yecctaittf  of. 

See  also  New  York  L.  Ins.  Co.  T.  McKellar,  68 
eiL.ll.  A. 


N.  H.  820,  44  Atl.  516.  and  Phlpps  t.  Hard- 
ing, 30  L.  It.  A.  618,  70  Fed.  468,  17  C  C. 
A.  203,  84  V.  S.  App.  148,  — ,  aupra,  TI. 

The  necessity  of  giving  notice  of  dishonor  of 
a  bill  or  note  by  the  primary  obligor  In  order  to 
hold  the  drawer  or  Indorser  Is  to  be  determined 
by  the  law  of  tbe  place  where  the  bill  is,  In  a 
legal  sense,  drawn  or  tbe  bill  or  note  is  lo- 
don>ed.  Irrespective  of  the  law  of  the  place 
where  It  was  made  or  is  payable.  Glvens 
V.  Western  Bank,  2  Ala.  397;  Uolbrook  v.  Vlb- 
bard,  3  111.  405 ;  Belford  v.  Bangs,  15  III.  App. 
76;  Oay  v.  Itainey.  89  III.  221,  31  Am.  Sep. 
70:  Btnbbs  t.  Colt,  24  Blatchf.  314,  80  Fed. 
417 :  Thorp  v.  Craig,  10  Iowa,  401 ;  Briggs  v. 
Latham,  36  Kan.  255,  59  Am.  Rep.  546,  13  Tac. 
393 ;  Young  v.  Uarrls,  14  B.  Mon.  550,  01  Am. 
Dec.  170;  Artisans'  Bank  v.  Park  Bank,  41 
Barb.  599 ;  Commercial  Nat  Bank  v.  Simpson* 
90  N.  C.  467 ;  Hatcher  v.  McMorlne,  15  N.  C. 
(4  Dev.  L.)  122;  Holt  v.  Salmon,  Rice  L.  91; 
Douglas  V.  Bank  of  Commerce,  97  Tenn.  133, 
30  S.  W.  874. 

Allen  V.  i&Ierchants'  Bank.  23  Wend.  215,  84 
Am.  Dec.  280,  was  an  action  by  the  Indorsees 
of  a  draft  drawn  and  Indorsed  In  New  York 
upon  a  house  In  Pennsylvania,  against  a  bank 
to  which  It  was  Intrusted  for  collection,  upon 
the  ground  that  by  failure  to  give  the  Indorser 
notice  of  nonacceptance,  as  required  by  tbe 
law  of  New  York,  tbe  recourse  to  him  waa  lost. 
There  was  a  difference  of  opinion  among  the 
members  of  the  court  upon  tbe  question  whether 
the  bank  was  liable  for  the  default  of  its  agent 
In  this  respect,  but  it  seems  to  have  been  as- 
sumed that  the  necesal^  of  the  notice,  la  order 
to  hold  the  Indorser,  was  governed  by  the  law 
of  New  York,  wbere  tbe  Indorsement  was  made. 

In  Barger  v.  Farnham  (Mich.)  90  N.  W.  281, 
the  court  said  that  tbe  negotiability  of  the  note 
In  suit,  which  was  apparently  executed  in  Penn- 
sylvanU,  but  was  payable  In  West  Virginia, 
was  to  be  determined  by  the  law  of  West  Vir- 
ginia, and,  not  being  payable  at  a  bank,  It  was 
not,  by  the  law  of  that  state,  negotiable.  The 
question  of  negotiability  In  this  case  affected 
the  rights  of  persons  whose  names  appear  on 
the  note  as  Indorsers  to  notice  of  nonpayment. 
The  court,  however,  did  not  rest  Its  decision 
upon  the  law  of  West  Virginia,  but,  with  re 
spect  to  two  of  the  parties  who  indorsed  their 
names  on  the  hack  of  the  note  before  Its  deliv- 
ery to  the  payee.  It  was  held  that,  under  the 
circumstances  of  the  case,  they  were  makers, 
and  therefore.  Irrespective  of  the  law  of  West 
Virginia,  were  not  entitled  to  notice ;  and  with 
respect  to  the  payee,  who  also  indorsed  tbe  note 
in  Peuusyivauta,  it  was  held  that,  if  the  con- 
tract of  Indorsement  were  to  be  governed  by  the 
law  of  Pennsylvania,  which,  presumably,  would 
treat  the  note  as  negotiable,  he  was  entitled  to 
notice  of  dishonor;  sod  If,  on  the  other  hand, 
the  paper  was  governed  by  tbe  law  of  West 
Virginia,  and  therefore  to  be  treated  as  non-ne- 
gotiable paper,  his  signature  was  of  no  further 
force  than  as  evtdeuce  of  an  asslgnmeutthrough 
which  the  plaintiff  acquired  title,  and  in  either 
view  he  was  not  liable  to  the  indorsee.  Hit 
court,  however,  staled  that  It  did  not  Intend 
to  Intimate  that  the  negotiability  of  the  note 
relatively  to  the  indorser  was  to  be  determined 
hy  the  law  of  Pennsylvania. 

The  necessity  of  demanding  payment  of  the 
maker  and  glvlnit  notice  to  tbe  Indorser  of  non- 
payment, as  a  condition  of  holding  the  latter, 
is  governed  by  the  law  of  the  place  wbere  the 
note  was  made,  la  payable,  and  was  Indoraed. 
Bond  v.  Bragg.  17  HI.  09.  This  case  Is  merely 
authority  for  eliminating  tbe  le»  fort. 
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(b)  Time  and  mode  of. 

While,  BB  shown  la  tbe  laat  subdlrlslon.  tbe 
autborltiM  subBtaotlaUy  a  (free  that  tbe  neces- 
sity of  glvlnfT  uotlce  of  dtshoDor  is  to  be  de- 
termined by  the  law  of  tbe  place  where  the  bill 
was.  In  a  legal  sense,  drawn,  or  the  bill  or  note 
was  Indorsed,  there  Is  ronsMerable  conflict  of 
authority  upon  the  (luesiloa  what  law  Is  to  de- 
termlDe  the  time  and  sufficiency  of  tbe  coltce. 
This  conflict  of  authority,  so  far  as  the  time 
of  notice  Is  concerned,  Is  restricted  to  the  time 
wltbln  which  the  notice  must  be  fclven  after  the 
bill  or  note  Is  mature  according  to  tbe  law  of 
the  place  of  payment.  As  already  shown 
Isupra,  III.),  the  maturity,  for  all  purposes.  Is 
to  be  determined  by  the  law  of  the  place  of  pay- 
ment, and  of  course  the  time  of  notice  cannot 
liegln  to  run  until  tbe  maturity  of  the  bill  or 
note.  The  weight  of  authority  in  America,  at 
-least  of  the  earlier  cases.  Is  that  tbe  time  (in 
the  sense  above  explained)  and  sufficiency  of 
tbe  notice  are  governed  by  the  law  that  deter- 
mines Its  necessity ;  that  Is,  by  the  Isw  of  tbe 
place  where  tbe  bill  was  drawn  If  It  Is  a  ques- 
tion oC  the  drawer's  liability,  or  by  tbe  law  of 
the  place  of  Indorsement  If  It  Is  tbe  Indorser's 
liability. 

Thus,  the  court.  In  Aymar  v.  Sheldon.  12 
Weod.  439.  27  Am.  Dec.  137.  said  that  the 
notice  must  be  irlvea  accordlnic  to  the  law  of 
the  place  where  the  contract  of  the  drawer  or 
Indorser,  as  tbe  case  may  be.  was  made. 

Cook  V.  Lltcbfleld.  0  N.  Y.  279,  expressly  held 
that  the  sufficiency  of  notice  of  nonpayment  of 
a  note  In  order  to  bold  tbe  Indorser  was  to 
be  determined  by  tbe  law  of  New  York,  although 
the  note  was  dated,  signed,  and  Indorsed  In 
Ulchigan,  It  appearing  that  tbe  indorsement  was 
for  the  accommodation  of  the  maker,  and  that 
the  note  was  first  negotiated  In  New  York.  The 
note  In  this  case  was  also  payable  In  New  York, 
but  the  decision,  as  already  stated,  li  npon  tbe 
ground  that  New  York  was  the  place  where 
the  contract  of  Indorsement  was.  In  a  legal 
sense,  made. 

So,  the  law  of  the  place  where  a  bill  Is  drawn, 
and  not  of  the  place  where  the  drawee  rMldes, 
or  the  bill  Is  presentable,  goreros  as  to  tbe 
mode  and  time  of  the  notice  of  oonacreptance 
and  nonpayment  to  l>e  given  In  order  to  charge 
tbe  drawer.    Carroll  t.  L'pton.  2  Sandf.  171. 

In  Belford  v.  Bangs,  15  111.  App.  76.  it  waa 
held  that  tbe  Indorsement  of  a  note  creates  a 
new  and  distinct  contract,  and  is  governed  iiy 
the  law  of  the  place  where  It  Is  made.  Tbe 
question  in  this  case  was  as  to  the  necessity 
and  sufficiency  of  notice  of  nonpayment  to  tne 
indorser.  The  note  was  dated  In  Michigan,  and 
was  also  payable  there,  and  it  was  presumed 
from  those  facts,  in  the  absence  of  proof  to  the 
contrary,  that  it  was  Indorsed  there,  so  that  the 
law  of  Mlchigau  was  held  to  govern ;  but  this 
was  upon  the  ground  tbat  Michigan  was  the 
presumed  place  of  the  Indorsement,  not  upon 
the  ground  tiiat  the  note  was  made  and  payable 
there.  But  see  Wooley  r.  I^ron.  117  III.  S44, 
ST  Am.  Rep.  867,  6  N.  K.  882.  infra. 

In  lluse  T.  Ilamblin,  29  Iowa.  ,101,  4  Am. 
Rep.  244.  tbe  court  said  it  was  ruled.  In  Thorp 
T.  Craig,  lu  Iowa,  461,  that  tbe  law  of  the  place 
of  contract  of  Indorsement  must  govern  tbe 
liability  of  tbe  Indoraer,  and  tbat  it  was  held 
In  that  case  that  a  party  who  indorsed  com- 
mercial paper  In  Iowa,  payable  In  New  York, 
must  be  notified  of  Its  dishonor,  according  to 
our  law,  in  order  to  be  held  liable  thereon.  The 
court  then  said  that  the  rule  there  announced 
may  be  considered  as  tbe  settled  rule  In  Iowa. 

The  time  of  making  protest  of  a  dishonored 
bill  of  exchange  Is  to  l>e  regulated  by  tbe  law 
of  the  place  where  It  (the  protest)  is  made ;  but 
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tbe  time  of  giving  notice  of  the  nonpayment  Is 
to  be  regulated  by  the  law  of  the  place  where 
the  drawer  and  iadorsers  respectlrelr  resided 
at  the  time  the  bill  waa  drawn  or  Indorsed, 
riner  v. .Clary.  17  B.  Mon.  661. 

Tbe  law  of  tbe  place  where  a  note  la  made 
payable  determines  tbe  mode  and  time  of  the 
presentment  and  ol  the  proceedings  upon  non- 
payment :  but  the  notice  to  tbe  Indorser  most 
be  according  to  the  law  of  the  place  where  tbe 
indoraement  was  made.  Snow  v.  Perkins.  2 
Mich.  238.  In  this  case  tbe  note  waa  made 
and  payable  in  New  York,  but  was  indorsed  in 
Michigan,  and  the  notice  to  the  Indorser  was 
to  tbe  effect  that  the  note  had  been  protested 
for  nonpayment.  It  had  been  previously  held 
in  Michigan,  in  case  of  a  note  payable  In  that 
state,  tbat  a  notice  of  protest  was  not  suffi- 
cient as  a  notice  of  nonpayment,  the  protest  of 
a  note  not  being  authorised  by  the  law  of 
Michigan  ;  but  It  was  held  In  tbla  caae  that, 
since  tbe  protest  waa  autborlxed  by  tbe  law  of 
New  York,  wbere  tbe  note  was  payable,  tbe  no- 
tice of  protest  was  a  auflclent  notice  of  non- 
payment 

Second  Nat.  Bank  Smith  (Wis.)  94  N.  W. 
664,  held  tbat  the  law  of  the  place  wbere  the 
note  was  actually  executed,  negotiated,  and 
made  payable  governed  as  to  the  manner  of 
giving  notice,  without  Intimating  wblcb  law 
would  govern  In  case  of  a  eoDlllct.  As  to  tbekind 
and  sufficiency  of  the  evidence  neeeasarjr  to 
prove  notice,  it  held  that  the  lex  fori  governed. 

Tbe  Illiaols  supreme  court.  In  Wooley  v.  l.y- 
on.  117  111.  244,  57  Am.  Rep.  867.  6  N.  E.  882. 
however,  took  the  position  that  the  taw  of  tbe 
place  where  the  note  Is  payable  governs,  not 
only  as  to  the  time  and  node  of  Its  presentment 
for  payment  and  manner  of  protest,  but  also 
as  to  the  time  and  mode  of  giving  notice,  as 
conditions  of  holding  the  Indorser.  Tbe  court 
conceded  that  there  was  a  conflict  of  authority 
on  tbe  point,  but  it  regarded  tbe  position  tak«k 
by  it  as  resting  upon  tbe  better  reawning,  and 
disapproved  of  Aymar  v.  Sheldon,  12  Wend. 
430.  27  Am.  Dec.  137,  supra,  and  other  caves 
holding  that  the  notice  should  be  according  to 
the  law  of  the  place  of  indorsement. 

So,  in  Brown  v.  Jones,  125  Ind.  37S.  23  N. 
E.  432,  tbe  Indiana  supreme  court  beld  that 
the  time  within  which  notice  of  protest  must 
be  mailed  to  one  who  drew  a  bill  to  bis  own 
order  In  Indiana,  and  indorsed  it  to  a  bank  In 
that  statR  after  It  bad  been  accepted  l>y  th« 
drawees  In  Illinois,  It  being  payable  In  tbe  lat- 
ter state,  was  to  be  determined  by  the  law  of 
Illinois.  Tbe  decision  Is  expressly  pat  upon 
the  ground  tbat  Illinois  was  the  law  of  the 
place  of  payment.  Tbe  court  said  tbat  the  pa- 
per was  payable  In  Illinois,  and,  hence,  was 
controlled  by  the  statutes  of  Illinois  relating  to 
commercial  paper.  Among  the  cases  It  cites 
in  support  of  this  statement,  is  Shanklla  v. 
Cooper.  8  Blackf.  41,  which  was  expressly  over- 
ruled by  the  case  of  Hunt  v.  Standart,  15  Ind. 
33,  77  Am.  Dec.  78.  It  la  not  entirely  clear 
In  this  case  whether  tbe  objection  to  the  time 
within  which  the  notice  was  mailed  waa  based 
upon  the  ground  that  tbe  notice  was  delayed 
until  after  tbe  expiration  of  the  days  of  grace 
allowed  by  the  law  of  Illinois,  or  was  not  given 
within  the  proper  time  after  the  expiration  of 
such  days  of  grace.  If  the  objection  was  liased 
on  tbe  former  ground,  the  decision  on  tbe  factn 
is  not  necessarily  Inconsistent  with  the  cases 
which  apply  tbe  rule  of  tbe  place  where  the 
bill  was  drawn,  since  that  rule  la  nndoubtcdty 
understood  as  applying  only  to  the  time  within 
which  tbe  notice  must  be  given  after  tbe  ma- 
turity of  the  bill  or  note  as  tested  by  the  law 
of  the  place  of  payment,  since,  as  already  shown 
(sNpra,  III.),  it  Is  generally  conceded  that  the 

Digitized  by  Google 


1003. 


Spies  v.  National  Citt  BAyrc. 


S19 


law  of  tbe  place  of  pay meot  goveros  Id  respect 
of  the  alloKrance  of  days  of  fcrace.  even  ae 
ftgalnat  the  drawer  or  Indorser. 

Todd  Y.  Neal,  40  Ala.  266.  laid  down  the  prin- 
ciple that  tbe  law  regulating  demand,  protest, 
and  notice  of  Donpayment  is  the  law  of  tbe 
place  where  the  bill  la  payable,  UDlees  the  par- 
ties have  agreed  on  some  other.  The  question 
In  respect  of  notice  waa  whether  aending  the 
notice  through  the  malls  of  tbe  confederate 
-states  was  sufficient.  Tbe  bill  Id  this  case  was 
-drawn  In  Alabama  and  made  payable  In  Louis- 
iana. It  do  en  not  appear  whether  the  note  was 
Indorsed  Id  the  former  or  latter  atate,  and  It 
seems  to  have  been  assumed  that  the  law  of 
both  states  on  tbe  subject  was  the  same.  This 
case,  therefore,  seeois  to  be  only  Indirect  author- 
ity for  the  proposition  that  the  law  of  the  place 
of  payment  preralls  over  the  taw  of  the  place 
of  Indorsement  In  respect  to  the  sufficiency  of 
tbe  notice. 

In  Allen  v.  Harrah,  30  Iowa.  363,  the  court 
said  that  protest  and  notice  of  nonpayment  of 
■a.  note  should  be  according  to  the  law  of  tbe 
place  of  payment,  because  it  Is  there  that  tbe 
note  Is  refused  payment.  In  thia  case,  howAer, 
the  queation  was  simply  as  to  tbe  safflcleocy  of 
a  demand  upon  one  of  two  Joint  makers  In  or- 
der to  hold  the  Indorser.  This  queation,  as 
already  shown  iaupra,  X.  c.  2,  <b>>.  Is  conced- 
edly  governed  by  the  law  of  the  place  of  pay- 
ment. There  does  not  seem  to  have  been  any 
question  us  to  tbe  sufficiency  of  the  notice,  and, 
besides,  It  does  not  appear  that  there  was  any 
■conflict  between  the  law  of  the  place  where  the- 
note  was  payable  and  where  It  wai  Indoraed. 

The  rale  In  England  baa  aometimea  been  sap- 
posed  to  be  the  same  as  that  announced  In 
Wooley  V.  Lyon.  117  111.  244.  57  Am.  Rep.  867, 
'6  N.  B.  S82,  supra,  and  some  of  the  earlier 
cases  do  support  such  rule ;  but  the  later  eases 
In  England  seem  to  support  the  rule  supported 
by  the  earlier  American  cases,  to  the  effect  that 
the  law  of  the  place  where  tbe  bill  Is  drawn, 
or  tbe  bill  or  note  Is  Indorsed,  governs  as  to 
the  time,  mode,  and  suRlcteocy  of  tbe  notice 
-of  dishonor. 

In  Kotbschlld  v.  Currle.  1  Q.  B.  43,  4  Perry 
&  D.  T3T,  It  was  held  that  notice  of  dishonor 
<tf  a  bill  of  exchange  drawn  and  Indorsed  In 
England  upon,  and  accepted  by,  a  French  house. 
If  given  within  tbe  time  allowed  by  the  law 
-of  Prance,  waa  safilctent  to  hold  the  payee  and 
indorser,  notwlthatanding  that  both  he  and  the 
Indorsee  were  cltlaena  of  England.  The  court. 
In  this  case,  seems  to  have  entertained  no  doubt 
as  between  tbe  law  of  the  place  where  the  bill 
waa  drawn  and  Indorsed,  and  the  law  of  the 
place  where  It  was  payable,  and  the  only  quea- 
tion dlacuased  la  whether  the  matter  of  notice 
of  dishonor  was  part  and  parcel  of  the  con- 
tract, or  only  an  incident  to  the  remedy,  the 
view  being  taken  that  It  was  a  part  of  the  con- 
tract itself,  and  was  therefore  governed  by  the 
law  of  France. 

In  Hlrschfeld  v.  Smith,  I^  B.  1  C.  P.  350, 
35  L.  J.  C.  V.  N.  S.  177.  12  Jur.  N.  S.  523, 
1  Harr.  &  R.  284,  a  bill  was  drawn  in  Eng- 
land payable  to  the  drawer's  order,  directed  to 
and  accepted  by,  the  drawee  In  France,  pay- 
able In  the  latter  country,  and  waa  Indorsed  by 
tbe  drawee  In  blank  and  delivered  to  the  de- 
fendant In  Kngland,  by  him  Indorsed  In  blank 
and  delivered  to  the  plaintiff  In  England,  and 
Indorsed  by  the  latter  to  a  person  In  France. 
The  bill  was  duly  presented  In  France  and 
dishonored,  and  the  holder  took  the  steps  re- 
quired by  the  taw  of  France  to  entitle  him  to  re- 
cover from  the  other  parties :  that  Is,  he  bad 
the  bill  protested  and  a  copy  of  the  protest 
transmitted  to  the  French  consul  In  London, 
and  by  tbe  consul  the  protest  was,  In  due 
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course,  according  to  the  French  practice,  made 
known  to  the  defendant  without  delay.  It 
was  held  that  the  defendant  waa  bound.  The 
decision  was  put  upon  two  grounds.  The  first 
ground,  which  rests  upon  tbe  authority  of 
ItothBchlld  v.  Currle.  1  Q.  B.  43,  4  Perry  &  D. 
737,  Is  that  tbe  law  of  France,  where  the  bill 
was  payable,  governed,  notwlthatanding  that 
tbe  defendant's  Indorsement  was  made  In  Eng- 
land. The  other  ground  Is  that,  If  the  first 
ground  Is  not  sound,  and  If  the  contract  of  an 
Indorser  in  ISngland  of  a  bill  accepted,  pay- 
able In  France,  is  to  be  governed  by  the  law  of 
Kngland,  and  the  holder  is  not  entitled  to  sue 
such  an  Indorser  In  England,  unless  he  has  giv- 
en due  notice  of  dishonor  according  to  the  law 
of  England, — then,  under  tbe  circumstances, 
the  notice  of  dishonor,  given  according  to  the 
law  of  France,  ought  to  be  deemed  reasonable 
notice  according  to  the  law  of  England,  and  to 
be  sufficient  In  England  to  bind  tbe  Indorser. 
The  court  says:  "It  Is  reasonable  to  bold  that 
tbe  foreign  holder  should  have  Ume  to  make 
good  his  right  of  recourse  against  all  tbe  par- 
ties to  the  bill  In  what  country  they  may  be. 
Here  the  holder  waa  a  Frenchman,  In  France. 
The  Indorsement  to  him  was  by  the  plain- 
tiff, a  Frenchman,  In  France.  The  Indorsement 
to  tbe  plaintiff  was  by  tbe  defendant,  an  Eng- 
lishman, In  England ;  and  the  Indorsement  to 
that  Englishman  by  Lion,  the  payee,  may  have 
been  In  any  country.  The  Inconvenience  would 
be  great  If  the  holder  was  bound  to  know  the 
place  of  each  Indorsement  and  the  law  of  that 
place  relating  to  notice  of  dlidionor,  and  to 
give  notice  accordingly,  on  pain.  In  case  of  mis- 
take, of  losing  his  remedy ;  whereas,  there  would 
be  great  convenience  to  the  holder  If  notice,  val- 
id according  to  the  law  of  the  place,  should  be 
held  to  be  reasonable  notice  for  each  of  tbe 
countries  of  each  of  the  partlea,  unless  an  ex- 
ceptional case  should  give  occasion  for  an  ex- 
ception." 

The  court,  in  Rouquette  v.  Overmann.  L.  R. 
10  Q.  B.  525,  44  L.  J.  Q.  B.  X.  S.  221,  33  L.  T. 
M.  S.  420,  uses  language  favoring  the  first  of 
the  grounds  stated  In  ttie  preceding  case;  but 
tbe  question  In  this  case  was  not  as  to  tbe  time 
within  which  notice  must  be  given  after  the  ma- 
turity of  the  bill  tested  by  the  law  of  tbe  place 
of  payment,  but  the  question  was  merely  wheth- 
er the  drawer  and  Indorser,  In  England,  of  a 
bill  drawn  upon  and  accepted  by  a  resident  of 
I'arls,  could  escape  liability  because  the  bill  was 
not  presented,  or  protest  made,  or  notice  of  dis- 
honor given,  until  after  the  expiration  of  tbe 
extended  time  for  the  payment  and  protesting 
of  current  bills  of  exchange  granted  by  an  edict 
of  the  French  Kmperor  In  consequence  of  the 
invasion  of  the  country  by  tbe  Oerman  army. 
The  court,  In  holding  tbe  drawer  and  Indorser 
liable  notwithstanding  the  delay,  took  the  posi- 
tion that  the  enlargement  of  the  time  was  an- 
alogous to  the  allowance  of  days  of  grace,  which 
Is  conceded  to  be  determined  by  the  law  of  the 
place  where  the  bill  la  payable  (mpra.  III.). 
This  case  Is  therefore'  distinguishable  upon  the 
ground  suggested  In  connection  with  the  case 
of  Brown  v.  Jones,  125  Ind.  375,  25  N.  E.  452. 

The  court  of  appeal  In  Home  v.  Rouquette, 
L.  R.  3  g.  B.  Div.  514,  39  L.  T.  N.  8.  219,  26 
Week.  Rep.  894,  clearly  takee  the  position  that 
the  law  of  the  place  where  the  bill  Is  drawn 
or  Indorsed  governs  the  time  within  which  the 
notice  of  dishonor  must  be  given  In  order  to 
hold  the  drawer  or  Indorser,  though  It  intro- 
duces an  important  quallflcatlon,  or,  at  least, 
explanation.  In  the  application  of  that  rule.  In 
this  case  It  was  held  that  the  payee  of  a  bill 
drawn  in  England  upon  parties  In  Spain  and 
payable  In  the  latter  country,  who  Indorsed  the 
bame  in  England,  waa  liable  to  his  Immediate 
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Indonec,  upon  the  dishonor  ot  the  bill  by  the 
fKllure  ot  the  drawee  to  accept,  notwithstand* 
lag  that  inch  iDdoraee  did  oot  aend  him  notice 
of  nonacceptance  uotll  twelve  days  or  more 
after  dishonor.  It  appearing  that  eucb  Imme- 
diate Indorsee  Indorsed  the  bill  to  a  third  person 
in  Spain,  by  the  law  of  which  notice  of  nonae- 
CQitanee  waa  anuecesaary,  and  that  he  lent  the 
notice  of  nonacceptance  to  his  indorser  as  soon 
as  he  received  it  from  bis  Indorsee.  The  de- 
clfilon  Is  not  upon  the  ground  that  the  bill  was 
payable  In  Spain,  and  It  is  expressly  stated  that 
that  fact  1>  Immaterial.  It  la  npon  the  ground 
that,  while  the  first  Indorsemnit.  belnt;  made  In 
Ungland,  was  governed  by  the  law  of  England 
with  respect  to  necessity  of  notice,  and  that  If 
thete  had  been  no  further  Indorsement,  or  a  fur- 
ther Indortiement  In  Kngland,  the  delay  would 
have  been  fatal,  yet  the  first  Indorsement  must 
be  regarded  as  having  been  made  with  a  view 
to  a  possible  relndorspment  In  a  country  whose 
law  did  not  require  Immediate  notice  In  order 
to  bold  tbe  Indorser,  and  that,  therefore,  the 
condition  of  the  flrst  indorser's  liability  was 
sufBclently  compiled  with  by  tbe  giving  ot  no- 
tice as  soon  as  It  was  received  by  his  Indorsee. 
It  win  be  observed  that  this  decision  rests  suh- 
Btantlally  upon  tbe  second  ground  suggested  In 
HIrschfeld  v.  SmItU.  U  R.  1  C.  P.  350,  30  L. 
J.  C.  P.  N.  S.  17T,  12  Jur.  N.  8.  623,  1  llarr. 
ft  R.  264,  tttpra.  Cotton,  L.  J.,  lald,  In  Home 
v.  Houquette,  L.  It.  3  Q.  B.  Dlv.  514,  89  L.  T. 
N.  S.  -219,  26  Week.  Rep.  894,  supra,  that,  while 
he  was  unable  to  agree  with  the  reasons  given 
by  Lord  Denman  In  deciding  Rothschild  v.  Cur- 
rie,  1  Q.  D.  46,  4  Perry  It  D.  TS7,  supra,  the 
decision  In  that  ease  might  be  supported  on 
other  grounds,  aamely,  that  due  notice  Is  such 
as  may  be  reasonably  required  under  tbe  cir- 
cumstances of  the  case,  and  that  the  notice  was, 
under  the  circumstances,  given  In  a  reasonabie 
time.  This  QuallUcatlon  or  explanation  of  the 
rule  to  some  extent,  at  least,  obviates  a  serious 
objection  that  has  been  made  to  the  applica- 
tion of  tbe  rule,  based  upon  tbe  idea  that,  as 
there  may  be  a  namber  of  Indorsements  made 
In  different  places,  an  intermediate  indorsermay, 
in  (Consequence  of  delay  In  receiving  notice,  be 
unable  to  give  bis  Indorser  notice  witbiu  the 
time  required  by  tbe  law  of  the  place  where 
such  Indorsement  was  made,  and  yet  be  liable 
over  to  his  indorsee  because  the  notice  was  re- 
ceived within  the  time  allowed  by  the  law  of 
the  place  where  the  Indorsement  to  the  latter 
was  made.  The  qualification  or  explanation 
above  suggested  would  not,  of  course,  meet  the 
objection  unless  the  rules  established  at  the 
place  of  Indorsement,  governing  the  time  with- 
in which  notice  must  be  given,  allow  a  certain 
leeway  under  exceptional  circumstances.  Of 
course.  If  those  rules  eatebllsh  a  hard  and  fast 
period  which  cannot  be  enlarged  under  any  cir- 
cumstances, the  objection  could  not  be  obviated 
in  this  manner.  But  when  there  Is  a  provision 
like  that  In  f  1S4  of  the  negotiable  Instrument 
law  ot  New  York,  excusing  delay  in  giving  no- 
tice when  caused  by  circumstances  beyond  the 
control  ot  the  bolder.  It  would  seem  that  tbe 
objectlou  referred  to  can  be  satisfactorily  met 
by  holding  that  the  failure  of  an  Intermediate 
indorser  to  receive  timely  notice  from  his  in- 
dorsee under  such  circumstances  is  sufficient 
to  excuse  his  delay  in  giving  notice  to  bis  in- 
dorser. Whether  this  qualification  or  explana- 
tion meets  the  further  objection  to  the  rule, 
that  it  requires  tbe  last  holder.  In  order  to 
charge  all  tbe  prior  parties,  to  comply,  in  re- 
spect to  giving  notice,  with  the  requirements  of 
the  law  ot  every  state  In  which  tbe  contract  of 
the  prior  party  may  have  been  made,  Is  not  so 
clear,  since  it  may  be  that  his  delay  In  glTlng 
notice  beyond  the  period  required  t>y  the  law 
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where  any  previous  indorsement  waa  made, 
coold  not  be  excused  upon  the  sronnd  that  a 
longer  pwiod  was  allowed  by  th«  law  of  tbe 
place  of  ttie  last  ludormnent,  since  he  wonid 
have  Immediate  knowledge  of  the  dishonor  of 
the  bill  or  note.  Still,  even  tbe  last  holder  may, 
perhaps,  hold  the  drawer,  or  a  prerlona  Indors- 
er, by  virtue  ot  bis  right  to  hold  the  immediate 
Indorsers  and  the  latter's  right  to  hold  the  prior 
Indorser. 

The  question  whether  a  notice  by  the  surety 
on  a  note  to  proceed  against  the  principal  must 
be  in  writing  In  order  to  effect  the  aarety's  re- 
lease if  not  complied  with  goes  to  the  qnestlon 

of  the  surety's  obligation,  and  is  not  merely  a 
matter  of  remedy,  and,  therefore,  Is  to  be  de- 
termined by  tbe  law  of  the  place  where  the  note 
Is  made  and  is  payable,  rather  than  by  the  law 
of  the  place  where  the  action  Is  brou^t  Ten- 
ant T.  Tenant,  110  I'a.  478,  1  Atl.  532. 

4.  Keceaatty  of  aulng  prlmarjf  obligor  aa  condi- 
tion of  holding  drawer  or  indoraer. 

It  is  established  by  the  great  weight  of  au- 
tboftty  that  the  necMSlty  of  snbig  the  acceptor 
of  a  bill,  or  maker  ot  a  note,  as  a  condition  of 
holding  tbe  drawer  or  indorser.  Is  to  be  deter- 
mined by  tbe  law  of  tbe  place  where  the  bill 
was  drawn  or  tbe  bill  or  note  was  indorsed,  as 
the  case  may  be.  Uott  T.  Wright,  4  Bias.  53. 
Fed.  Cas.  No.  9,883 ;  Bank  of  Illinois  t.  Brady,. 
:t  McLean,  268,  Fed.  Cas.  No.  888;  Dundati  v. 
Bowler,  3  McLean,  387,  Fed.  Cas.  No.  4,141  ; 
Dunn  V.  Adams,  1  Ala.  527.  35  Am.  Dec.  42 : 
Miller  v.  Uclntyre,  6  Ala.  ras ;  Cox  v.  Adams, 
2  Go.  158 :  Levy  v.  Cohen,  4  Oa.  I ;  Stanford 
v.  Pruet,  27  Ga.  243,  T3  Am.  Dec.  734 ;  Stude- 
baker  Bros.  Mfg.  Co.  v.  HInsey,  88  111.  App. 
234;  Humphreys  v.  Collier,  Breese  (111.)  231; 
Crouch  V.  Hall,  15  111.  263  ;  Hunt  v.  Standart, 
13  Ibd.  38,  77  Am.  Dec.  70 ;  Mendenhatl  r. 
Gately,  IS  Ind.  149 ;  Rose  v.  Park  Bank,  20 
Ind.  94,  S3  Am.  Dec.  306 :  Bernard  v.  Barry.  1 
G.  Greene,  388 ;  National  Bank  v.  Green.  33 
Iowa,  140;  Youug  v.  Harris,  14  B.  Mod.  556, 
61  Am.  Dec.  170 ;  Carlisle  v.  Chambers.  S  Bush, 
268,  96  Am.  Dec.  304  (see  infra)  ;  Hyatt  v. 
Bank  of  Kentucky,  8  Bush,  193;  Conahan  v. 
Smith,  2  Disney  (Ohio)  9 ;  Holt  v.  Salmon. 
Klce       91 ;  Trabue  v.  Short,  6  Coldw.  293. 

Well  V.  Sturgis,  23  Ky.  L.  Rep.  644,  83  S. 
W,  602,  is  merely  authority  for  dimioating  the 
lex  fori  as  tbe  note  waa  executed,  paytdtle  and 
assigned  In  Illinois,  whose  law  was  held  to 
govern. 

It  Is  true  that  in  some  ot  these  cases  tbe 
same  result  was  reached  as  if  the  law  of  the 
place  ot  p^ment  (which,  in  the  abaence  of 
the  designation  of  any  other  place,  Is  presump- 

tlvcly  the  place  where  tbe  note  was  made)  had 
been  applied  because  tbe  place  of  Indorsement 
and  the  place  of  payment  were  the  some ;  but  the 
decisions  nevertheless  rest  upon  the  ground  that 
the  law  of  the  place  of  drawing  or  indorsement 
(meaning,  of  course,  not  merely  the  place  where 
the  drawer  or  Indorser  writes  bis  name,  but  the 
place  where  the  bill  or  note  Is  delivered  or 
transferred  so  as  to  become  binding  upon  him) 
governs. 

The  court.  In  Dunnlgan  v.  Stevens,  122  111. 
396.  13  N.  B.  651,  said  that,  tbe  note  In  ques- 
tion having  been  made  and  Indorsed  In  Indlaua, 
the  question  of  diligence  to  collect  of  the  maker. 
In  order  to  hold  the  Indorser,  was  governed  by 
the  law  of  that  state.  In  this  case,  however, 
the  note  was  made,  was  payaUe,  and  was  In- 
dorsed in  Indiana,  so  that  the  decision  Is  full 
authority  only  for  the  elimination  ot  the  les 
fori  as  the  governing  law  on  this  point 

In  V.  Selleck,  32  Barb.  522,  the  supreme 
court  seems  to  have  been  ot  the  opinion  that  tb.m 
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law  of  the  Indorsee's  residence  (New  York)  gov- 
«rned  In  respect  to  suit  agalost  the  maker  as 
a  condition  of  holding  the  Indorser,  even  It  the 
Indorsement  had  been  made  In  Illlnole.  The 
«onrt,  however,  was  of  the  opinion  that  the 
'Contract  of  Isdorsement  must  be  regarded  as 
liavlDg  been  made  In  New  York,  where  the  In- 
'dorsee  received  the  Indorsed  note  through  the 
jnalls,  thoni^  the  Indorsement,  which  was  for 
the  accommodation  of  the  maker,  was  written 
■on  the  note  in  Illinois.  The  decision  was  af- 
Armed  hy  the  court  of  appeals  (33  N.  Y.  615), 
which  seems  to  have  taken  the  same  position 
AS  the  Bupreme  court  upon  both  the  points  re- 
ferred to.  It  Is  dear,  however,  that,  so  far 
-as  this  case  favored  the  law  of  the  residence  of 
the  Indorsee  as  against  the  law  of  the  place  of 
Indorsement,  It  contrary  to  the  weight  of 
«Tithorttr;  and  Snttaerland,  J.,  who  wrote  the 
opinion  In  the  supreme  court,  said,  lo  the  sub- 
sequent case  of  Artisans'  Bank  v.  Park  Bank, 
41  Barb.  69»,  that  the  decision  in  Lee  v.  Bel- 
leek  was  probablj  correct  upon  the  facta,  be- 
■flanse  the  IndorMment  was  properly  eonatdered 
aa  made  in  New  York ;  bat  that,  so  far  aa  any- 
thing was  said  in  his  opinion  in  that  case,  to 
the  effect  that,  even  If  the  Indorsement  had  been 
made  in  Illinois  It  would  still  have  been  a  con- 
tract to  pay  the  holder  or  Indorsee  In  New  York 
upon  the  default  of  the  maker.  It  was  erroneous. 

As  the  foregoing  rule  apparently  rests  upon 
the  presumed  intention  of  the  parties,  it  will 
undoubtedly  yield  to  circumstances  which  clear- 
ly  and  onmlatakably  point  to  an  Intention  on 
the  part  of  the  parties  that  their  contract  shall 
be  governed  by  a  different  law.  While  most  of 
tlie  cases  above  cited  state  the  rule  broadly 
without  any  such  quallflcatloD,  It  does  not  ap- 
pear that  there  were  any  extrinsic  circum- 
stances to  overcome  the  presumption  upon 
which  the  rule  rests.  In  Vansaut  T.  Arnold, 
81  Qa.  210,  the  coart,  while  apparently  conced- 
ing that.  In  the  absence  of  extrinsic  clrenm- 
stances  to  Indicate  a  contrary  Intention,  the 
law  of  the  place  of  Indorsement  governs  as  to 
the  necessity  of  suing  the  maker  as  a  condi- 
tion of  holding  the  Indorser,  takes  the  view 
that  the  rule  will  jrleld  to  circumstances  show- 
ing that  the  parties  Intended  to  be  governed  by 
another  law.  In  this  case,  therefore,  It  was 
held  that  the  fiuestion  was  governed  by  the  law 
of  Oeor^a,  rather  than  that  of  Tennessee,  not- 
wlthstandlng  that  the  Indorsemoit  was  made  In 
Tennessee.  The  decision  rests  upon  the  ground 
that  none  of  the  parties  resided  In  Tennessee, 
the  maker  and  Indorsers  being  residents  of  Geor- 
gia and  the  indorsees  of  New  York.  ( See 
Brlggs  V.  Latham,  36  Kan.  256,  59  Am.  Rep. 
G46,  13  Pac.  893,  tupt-a.  X.  c,  2,  (a).)  The 
effect  of  extrinsic  circumstances  to  modify  the 
rule  Is  also  recognized  In  Carlisle  v.  Chambers, 
4  Bush,  208,  96  Am.  Dec.  804.  infra. 

Conceding  the  general  rule,  as  above  stated, 
that  the  law  of  the  place  where  the  bill  Is 
drawn  or  the  bill  or  note  Indorsed,  as  the  case 
may  be,  determines  the  necessity  of  suing  the 
acceptor  or  maker  as  a  condition  of  holding 
the  drawer  or  Indorser,  it  may  happen  that  by 
that  law  such  necessity  depends  upon  whether 
the  note  Is  negotiable  or  otherwise,  and  the 
question  may  arise  whether  Its  character  In  that 
respect,  for  the  purposes  of  such  law.  Is  to  be 
determined  by  the  law  of  the  place  where  It  was 
drawn  or  indorsed  or  by  that  of  the  place  where 
It  was  payable.  In  Oaylord  t.  Johnson,  6  Uc- 
Lean,  448,  Fed.  Cas.  No.  5,285,  the  court  held 
that,  the  note  being  negotiable  by  the  law  of 
Ohio,  where  it  was  payable,  demand  of  pay- 
ment when  due,  protest,  and  notice  were  due 
dlilgenee  which  enabled  tbe  assignee  to  hold 
the  assignor,  notwithstanding  that  the  assign- 
ment was  made  In  Indiana,  by  the  law  of  which 
61  L.  B.  A. 


tbe  note  was  not  negotiable  ;  so  that.  If  the  note 
had  been  payable  there  the  prosecution  of  the 
maker  to  Insolvency  would  have  been  a  neces- 
sary condition  of  the  asBignor'a  liability.  This 
decision,  however,  seems  to  rest  upon  tbe  idea 
that  the  entire  question  as  to  the  necessity 
of  complying  with  this  condition  was  governed 
by  the  law  of  Ohio,  aud  not  upon  the  distinc- 
tion above  suggested.  If  the  decision  rests  upon 
this  ground.  It  Is,  of  course,  opposed  to  the 
great  weight  of  authority  as  above  cited.  The 
distinction  seems  to  have  no  support  In  the 
cases  bearing  upon  the  particular  condition 
precedent  now  under  discussion. 

In  Goddin  v.  Shipley,  7  B.  Mon.  578.  the 
court,  while  holding  that  the  character  of  a 
promissory  note  as  an  Inland  bill  of  exchange 
was  to  be  determined  by  tbe  law  of  the  place 
where  It  was  payable,  said  that,  If  the  note  were 
actually  assigned  In  Kentucky  for  value,  by  a 
citizen  of  Kentucky,  so  that  there  was  a  com- 
plete contract  of  assignment  there.  It  might  be 
doubtful  whether  the  assignor  could  be  held 
liable  aa  the  Indorser  of  a  bill  of  exchange,  and 
npon  such  diligence  against  the  maker  of  a 
note  as  would  be  sufficient  In  case  of  an  actual 
bill  of  exchange  against  the  acceptor,  notwith- 
standing that  tbe  note  was  payable  In  Mluou- 
rl,  according  to  the  law  of  which  It  was  on  the 
footing  of  an  Inland  bill  of  exchange;  but  In 
this  case  It  was  held  tbat  the  contract  of  in- 
dorsement was  made  in  Missouri,  and  therefore 
the  Indorser's  liability  was  governed  by  the  law 
of  that  state,  it  appearing  that  the  note,  as  in- 
dorsed, was  first  delivered  In  Missouri. 

And  Hyatt  v.  Dank  of  Kentucky,  8  Bush,  198, 
expressly  holds  that  the  character  of  a  prom- 
issory note  as  negotiable  paper,  as  affecting  tbe 
question  of  the  necessity  of  prosecuting  the 
maker  to  insolvency  as  a  condition  of  holding 
the  Indorser,  Is  to  be  determined  by  fhe  law  of 
the  state  where  the  Indorsement  was  made,  i. 
where  tbe  indorsed  note  was  delivered,  notwith- 
standing that  it  was  made  and  delivered  In  an- 
other state,  and,  there  being  no  other  place  of 
payment  especially  named,  was  by  legal  Intend- 
ment also  payable  there.  In  this  case  the  note 
was  noade  and  delivered  In  Louisiana,  no  place 
of  payment  being  especially  mentioned.  It  was 
Indorsed  by  the  payee  and  delivered  by  blm  In 
Kentucky.  It  was  held  that  the  Indorser's  lia- 
bility was  governed  1:^  the  law  of  Kentucky, 
according  to  which  the  note  was  not  commercial 
paper,  and  therefore  his  liability  was  condl- 
tloiied  upon  the  prosecution  of  the  maker  to  In- 
solvency ;  and  that  this  result  was  not  affected 
by  the  fact  that  the  Indorser  knew  tbat  the  law 
of  Indiana  on  the  subject  was  different,  the 
court  holding  that  tbe  assignment  of  the  note 
Is  of  Itself  an  Independent  contract,  and  must 
be  regulated  by  the  law  where  It  was  made,  and 
that  no  presumption  shall  be  indulged  to  change 
Its  legal  effect.  The  court  recognized  that  the 
last  point  conflicted  to  some  extent  with  the 
reasoning  of  the  court  lu  the  case  of  Carlisle 
V.  Chambers,  4  Bush,  268,  96  Am.  Dec.  804.  In 
the  latter  case  the  court  finally  reached  the 
same  result  as  was  reached  In  the  former  case, 
but  Its  decision  Is  based  upon  an  Inference, 
drawn  from  the  circumstances,  as  to  the  Inten- 
tion of  the  parties.  In  this  case  a  note,  which 
was  made  and  payable  In  Ohio,  was  Indorsed 
In  that  state  to  a  citizen  of  Kentucky,  who  sub- 
sequently indorsed  and  transferred  tbe  same  In 
Kentucky  to  a  cltlien  of  that  sUte.  Tbe  action  . 
was  by  tbe  last  Indorsee  against  his  Immediate 
indorser,  and  the  defense  was  that  the  maker 
bad  not  been  diligently  prosecuted  to  Insolven- 
cy. According  to  the  law  of  Ohio,  where  the 
note  was  payable  (which  concededly  determined 
its  character  as  between  the  original  parties), 
tbe  note  was  In  effect  a  bill  of  exchange,  and. 
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ir  Its  character  as  sucb.  as  between  tbe  Indors- 
er  and  lodorsee.  had  been  recoRnlKcd.  the  pros- 
ecution of  tbe  maker  would  not  bare  been 
necessary,  even  according  to  the  law  ot  Ken- 
tucky. It  was  held  that,  as  between  the  parties 
to  tbe  ludorsemeDt  tn  Kentucky,  the  law  of 
Kentucky  governed,  aod  tbe  prosecution  of  the 
maker  was  therefore  a  necessary  condition  of 
the  indorser'B  liability.  The  court  takes  the 
broad  position  that,  as  between  the  parties  to 
■uch  Indorsemeut,  tbe  question  was  wbether 
they  Intended  only  an  assltrament  to  a  simple 
promissory  note,  or  a  bill  of  exchange.  It  was 
of  the  oplDion  that.  In  tbe  absence  of  any  otbei- 
ctrcuustances  lodicatlnR  understanding  of  the 
parties.  It  would  be  presumed  that  tbe  parties 
ascribed  to  tbe  instrument  tbe  character 
stamped  upon  It  by  the  law  of  Kentucky  (f.  e., 
that  It  was  only  a  promissory  note)  from  the 
fiict  that  they  were  citizens  of  that  state,  and 
that  the  Indorsement  was  made  there ;  but,  In 
view  of  the  fact  that  the  bill  had  been  previous- 
ly Indorsed  In  Ohio  to  the  Kentucky  iadorser. 
and  that  the  Kentucky  indorsee  hod  peculiar 
means  of  knowing  the  character  of  the  bills  by 
tbe  law  of  Ohio,  tbe  presumption  was  neutral- 
ized, and  the  court  therefore  looked  to  tbe  ex- 
trinsic circumstances  to  solve  the  question  as 
to  the  Intention  of  the  parties,  and  from  those 
circumstances.  Including  tbe  fact  that  a  mort- 
gage given  by  tbe  Kentucky  Indorser  to  secure 
bis  Indorsement  described  the  Instrument  as 
a  promissory  note  and  not  as  a  bill  ot  exchange, 
and  that  they  were  also  so  described  In  tbe  pe- 
tition, the  courc  came  to  the  conclusion  that 
tbe  partleR  looked  to  the  law  of  Kentucky  for 
the  character  of  the  notes,  and  considered  the 
Indoraemento  of  them  as  assignments  governed 
by  that  law  as  to  the  duties  of  tbe  assignee  and 
the  legal  liability  of  tbe  assignor,  and  there- 
fore thaf  the  failure  to  proaecnte  tbe  maker 
prevented  the  recovery  of  a  Judgment  <i»  per- 
nonam  against  tbe  indorser.  The  court  approves 
the  position  taken  in  Hunt  v.  Standart,  15  Ind. 
73.  77  Am.  Dec.  70. 

In  Hunt  V.  Htandart,  l.~t  Ind.  33,  7?  Am.  Dec. 
79.  and  Rose  v.  I'ark  Bank,  2U  Ind.  94,  83  Am. 
Dec.  306.  it  was  held.  In  accordance  with  the 
law  of  Indiana,  where  the  notes  In  those  cases 
were  Indorsed,  that  tbe  prosecution  of  the  mak- 
er to  Insolvency  was  a  condition  of  holding 
the  Indorser.  notwithstanding  that  that  law 
only  applied  to  notes  that  were  not  upon  the 
footing  of  bills  of  exchange,  and  notwitbstand- 
ing  that  by  tbe  law  of  New  York,  where  tbe 
notes  were  payable,  and  which  was  conceded  to 
determine  their  negotiability  as  between  tbe 
orlf^nal  parties,  the  samt  were  negotiable. 

While  none  of  the  foregoing  cases  expressly 
excludes  the  law  of  the  forum  as  the  governing 
law,  and  while  Id  some  of  them  the  law  of  tbe 
place  of  Indorsement  was  also  the  law  of  the 
forum,  yet  they  all  apparently  assume  that  the 
law  of  the  forum  does  not  govern.  And  it  Is 
expressly  held  In  Burrows  v.  llanoegan,  1  Mc- 
I^n,  315,  Fed.  t^as.  No.  :!,206.  that  tbe  ques- 
tion as  to  the  necessity  of  prosecuting  the  mak- 
er of  a  note  to  Insolvency  as  a  condition  of  re- 
course to  an  Indorser  Is  determined  by  tbe  law 
of  tbe  state  where  the  contract  was  made, 
signed,  and  payable,  rather  than  by  tbe  law 
of  the  state  where  tbe  suit  is  brought.  So.  It 
was  held  In  Williams  v.  Wade.  1  Met.  82,  that 
the  law  of  Illinois  upon  which  the  Indorser  of 
a  note  is  liable  only  after  a  Judgment  obtained 
against  tbe  maker,  governed  In  an  action  In 
Massachusetts  upon  a  note  made  and  Indorsed 
in  Illinois.  Tbe  court  said  that  the  law  In 
question  did  not  aflfect  the  remedy,  but  merely 
created,  limited,  and  modified  the  contract  ef- 
fected by  the  fact  0(  Indorsement. 
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XI.  Tfho  may  Tn-lng  aotUtn;  a»4  herHm.  of  the 
au$tcietu}y  of  IXe  InaQmement  or  a»afg»meHt. 

The  ultimate  question  as  to  tbe  right  of  an 
assignee  or  indorsee  of  a  bill  or  note,  at  least 
after  his  character  and  substantive  rights  have 
been  ascertained,  to  maintain  an  action  in  his 
own  name,  pertains  to  the  remedy,  and  is  gov- 
erned by  the  law  of  the  forum. 

Thus,  FosB  v.  Nutting.  14  Gray,  484.  holds 
that  an  assignment  without  indorsement,  in  a 
state  whose  laws  provide  that  "every  action 
must  be  prosecuted  tn  the  name  of  tbe  real 
party  In  interest."  of  a  promissory  note  made 
and  payable  thei-e  to  order,  does  not  bar  an  ac- 
tion upon  It  in  Massachusetts  In  the  name 
of  the  payee.  Tbe  decision  was  upon  the 
ground  that  the  question  relates  to  tbe  remedy, 
and  Is  therefore  governed  by  the  fe«  fori. 

An  assignee  of  a  note  payable  to  tbe  payee  or 
bis  order  may  maintain  an  action  thereon  In  hia 
own  name  in  New  York,  notwithstanding  that, 
by  the  law  of  I'onnectlcut.  the  suit  would  have 
to  be  brought  in  the  name  of  tbe  original  payee. 
TxKlse  V.  Phelps,  1  Johns.  Cas.  139,  2  C?al.  Can. 
321.  The  decision  Is  upon  the  ground  that  the 
lex  loci  cmtractmi  governs  only  with  respect 
to  tbe  nature  and  construction  of  the  contract, 
and  not  as  to  tbe  mode  of  enforcing  It.  Th« 
court  said  that,  by  tbe  rule  of  equity  In  Con- 
necticut, the  assignee  was  entitled  to  receive 
the  money  In  preference  to  tbe  original  payee, 
and  that,  that  being  so.  there  was  no  reason 
why  he  should  be  compelled,  agreeably  to  the 
usage  of  (Connecticut,  to  use  the  name  of  the 
original  |myee  or  a  mere  nominal  plaintiff  or 
ditimtitta  pertoHO. 

In  Cope  v.  Daniel.  9  Dane,  415,  it  was  held 
that  If.  by  the  taw  of  Pennsylvania  {let  loef 
contractuif.  Indorsements  In  blank  of  a  prom- 
issory note  passed  to  the  holder  any  right  to 
the  note,  he  might  maintain  an  action  thereon 
in  Kentucky  In  his  own  name,  since  tbe  statute 
of  Kentucky  autboVlzea  a  suit  In  that  state  in 
the  name  of  a  foreign  assignee  of  any  such  ot»- 
ligatloD,  although  the  loci  contractut  mar 
have  entitled  him  to  only  a  beneficial  interest ; 
since  the  let  fori  controls  as  to  tbe  form  of  the 
remedy. 

In  lA-vy  V.  I^vy.  78  I'a.  .>07,  21  Am.  Bep. 
35,  It  was  held  that  one  to  whom  l>ook  ac- 
counts were  assigned  In  New  I'ork  might  main- 
tain an  action  thereon  In  hie  own  name  In 
Pennsylvania,  notwithstanding  that.  If  the  as- 
signment had  been  made  in  Tennsylvanla.  he 
could  not  roslntaln  such  an  action.  The  deci- 
sion Is  upon  the  ground  that,  while  tbe  law  of 
Pennsylvania,  as  tbe  law  of  tbe  forum,  deter- 
mines whether  an  assignee  of  a  choae  in  action 
may  maintain  un  action  thereon  In  bis  own 
name,  and  that  law  provides.  In  effect,  that  an 
assignee  must  sue  in  the  name  of  his  assignor 
If  the  assignment  merely  passes  the  equitable 
title,  yet.  In  applying  such  law,  tbe  court  will 
look  to  tbe  law  of  New  York,  tern  loot  confractiw, 
rather  than  to  the  law  of  Pennsylvania,  to  de- 
termine wiietfaer  the  assignee  obtained  a  legal, 
or  merely  an  equitable,  title.  Having  ascer- 
tained that,  by  the'  law  of  New  York,  be  ob- 
tained a  legal  title,  be  was  permitted  to  main- 
tain tbe  action  Id  Pennsylvania,  notwithstand- 
ing that  under  the  law  of  that  state  an  asalgn- 
meut  of  book  accounts  would  only  pass  the 
equitable  title. 

In  Jordan  v.  Thornton.  T  Ark.  231,  44  Am. 
Dec.  546,  the  court  seems  to  have  been  of  the 
opinion  that  the  question  whether  the  last  as- 
signor of  a  bond  or  note,  payable  to  an  Individ- 
ual or  order,  may  maintain  an  action  thereon 
in  the  name  of  the  original  payee,  was  to  be  de- 
termined by  the  law  of  Arkansas  {lex  fori), 
although  it  was  said  that.  If  the  law  of  Ten- 
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n«BM«  tod  contrectut)  goTerned,  tbe  re- 
colt  would  Iw  tbe  same. 

Th«  statement  made  at  the  beginning  of  the 
subdivision  Is  also  assumed  to  be  trne  by  the 
cases  hereinafter  cited. 

Ttiis  right,  however,  under  the  law  of  the 
forum,  may  depend  upon  the  character  of  the 
Instrument  and  tbe  nature  of  the  subatantive 
rights  acquired  under  the  assignment  or  in- 
dorsement; and  the  guestloa  arises  whether, 
for  the  purpose  of  applying  the  remedial  law 
of  the  forum,  tliose  elements  are  to  be  deter- 
mined 1>y  the  law  of  tbe  forum  or  by  tbe  law  of 
the  aubatantlve  contract  of  tbe  party  whose 
rights  are  involved.  There  Is  a  decided  con- 
flict of  opinion  upon  this  point.  Thus,  It  was 
stated  in  Bank  of  United  States  v.  Donnallj. 
8  ret.  3U1.  8  L.  ed.  874,  that  an  Inatrument  may 
be  negotiable  in  one  state  which  may  yet  be 
Incapable  of  negotiability  by  the  laws  of  an- 
other state,  and  the  remedy  must  be  In  the 
courts  of  the  latter  on  auch  instrument  accord- 
ing to  its  own  laws.  The  exact  question  In  this 
case  was  wbether  the  character  of  a  note  as  a 
specialty  for  tbe  purpose  of  tbe  statute  of  lim- 
itation of  Virginia  (the  forum)  was  to  be  de- 
termined by  tbe  law  of  Virginia  {lac  fori). 
or  by  tbe  law  of  Kentuclty,  where  the  note  was 
made.  The  decision  was  In  favor  of  the  law 
of  Virginia.  Mr.  Justice  Story,  who  wrote  tbe 
opinion,  said :  "The  remedy.  In  Virginia,  must 
be  Bo'jght  within  the  time,  and  in  the  mode, 
and  according  to  the  descriptive  characters,  of 
the  Instrument  known  to  tbe  laws  of  Virginia, 
and  not  by  tbe  description  and  characters  of  it 
prescribed  In  another  state." 

So,  It  waa  expreasly  held  In  Roads  v.  n'ebb. 
It]  Me.  409,  40  Atl.  128,  that  the  law  of  the 
forum  governs  as  to  the  oeRotiabllity  of  a  note, 
l<ecause  upon  it  depends  the  question.  Who  has 
the  right  of  action?  It  will  be  observed  that 
the  language  of  the  decision  la  broad  enough  to 
cover  the  entire  qneatlon  of  negotlablllly,  with- 
out distinction  between  the  various  consequences 
that  result  from  the  characterization  of  an  In- 
strument In  that  respect:  but  tbe  point  Involved 
wsa  merely  aa  to  the  right  of  tbe  assignee  or 
indorsee  to  maintain  an  action  In  his  own  name, 
and.  for  the  reasons  stated  In  VIIl.,  aupra.  It 
Is  probably  to  be  confined  to  cases  of  the  same 
kind.  However,  it  is  clearly  authority  for  the 
propoflltlon,  not  only  that  the  law  of  the  forum 
prescribing  tbe  person  to  bring  tbe  action  la 
the  prevailing  law.  but  also  that  for  tbe  pur- 
posoH  of  Die  application  of  that  law,  the  char- 
acter of  the  Instrument  and  of  tbe  assignee  or 
Indorsee  19  to  be  determined  by  tbe  law  of  the 
forum,  and  irrespective  of  tbe  place  where  the 
note  was  made,  payable,  or  Indorsed.  The 
court.  In  Ibis  cose,  however,  said  that  In  any 
event  tbe  question  as  to  negotiability,  being 
on<!  of  general  commercial  law,  would  be  de- 
termined In  accordance  with  tbe  rule  as  de- 
clared in  Maine,  even  If  tbe  law  of  the  forum  as 
Buch  did  not  govern. 

So.  an  action  on  a  note  which  Is  negotiable 
in  TlllQOis  is  properly  brought  by  an  assignee 
thereof,  ultbough  under  tbe  law  of  the  state  In 
which  it  waa  executed  it  was  not  negotiable, 
and  by  that  law  the  legal  title  did  not  pass  by 
tbe  asaignment.  Hakes  v.  National  Bank,  01 
111.  App.  501. 

The  question  of  the  negotiability  of  a  note 
la  governed  by  the  Ux  foil,  so  far  as  It  affects 
tbe  question  of  tbe  right  of  a  bona  flde  holder 
or  assignee  to  maintain  an  action  In  bis  own 
name ;  but,  so  far  as  it  affects  tbe  question 
what  right  be  has  acquired  by  the  note  and  by 
the  Indorsement  and  transfer  thereof,  the  law 
of  the  place  where  the  note  waa  made,  and  is 
payable,  governs.  Warren  v.  Copelln,  4  Met. 
OM.  The  note,  in  this  case,  waa  made  and 
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was  payable  In  Connecticut,  and,  according  to 
the  law  of  that  atate.  was  not  negotiable  be- 
cause under  f3S.  It  was  held  that  the  as- 
signee took  the  note  subject  to  tbe  incidents  to 
which  it  would  l>e  subject  had  It  not  been  so 
assigned,  including  its  liability  to  attachment 
by  creditors  of  the  assignor.  The  note,  In  this 
case,  waa  Indorsed  and  delivered  In  Connecticut, 
so  that  there  was  no  conflict  between  the  law  of 
tbe  place  where  tbe  note  was  made  and  tbe  law 
of  the  place  where  It  was  Indorsed,  tbe  only 
conflict  being  between  tbe  lem  looi  oontracfua 
and  tbe  la  fort. 

The  negotiability  of  an  inatrument  lor  the 
purpose  of  enabling  an  assignee  to  maintain 
an  action  thereon  In  his  own  name  is  to  be 
determined  by  the  law  of  the  forum,  and  not 
by  the  law  of  tbe  place  where  tbe  Inatrument 
Is  made.  Ijogne  v.  Smith,  Wright  (Ohio)  10. 
The  decision  Is  upon  the  ground  that  the  man- 
ner of  enforcing  payment,  and  tbe  bringing  and 
conducting  suits  looking  to  that  end,  Is  tbe 
law  of  tbe  remedy,  and  not  of  tbe  contract,  and 
that  the  remedy  la  governed  by  tbe  law  of  tbe 
place  where  It  Is  souKht. 

In  Woods  V.  Ridley,  II  Humph.  194.  the  court 
held  that  a  note  under  seal,  negotiated  In  Ten- 
nessee, being  negotiable  according  to  tbe  law 
of  that  state.  It  was  Immaterial  whether  It 
was  negotiable  by  the  law  of  Louisiana,  where 
It  was  executed,  or  not.  Tbe  court  further  said 
that,  supposing  tbe  note  to  have  been  nego- 
tiated in  Louisiana,  and  that  by  the  law  of 
that  slate  It  was  not  negotiable,  it  might  still 
Incline  to  the  opinion  that  an  action  might  be 
begun  by  the  Indorsee  against  tbe  makera  ac- 
cording to  the  law  of  Tennessee  (le«  fort). 

In  Milne  v.  Graham,  1  Bam.  &  C.  192,  2 
Dowl.  &  H.  2!>3,  1  L.  J.  K.  B.  31,  It  was  held 
that  the  statute  of  Anne,  declaring  promissory 
notes  negotiable,  applied  to  foreign,  as  well  as 
inland,  notes.  Tbe  question  In  this  case  waa  as 
to  the  right  of  an  Indorsee  of  a  promissory  note 
made  In  Scotland  to  maintain  an  action  thereon 
in  England.  It  was  held  that  be  had  aucb 
rlglit. 

So.  in  I>odge  v.  Pbelpa,  1  Johns.  Cas.  138,  2 
Cal.  Cas.  821.  supra,  it  will  be  observed  that, 

for  the  purposes  of  the  law  of  New  York  (lex 
fori)  permitting  the  indorsee  of  negotiable  paper 
to  maintain  an  action  in  his  own  name,  the 
character  of  tbe  note  as  negothible  paper  waa 
determined  by  tbe  law  of  New  York  as  tbe  law 
of  tbe  forum,  and  not  by  tbe  law  of  Connecticut, 
which,  for  the  purposes  of  the  case,  it  was  as- 
sumed would  govern  the  question  of  negotia- 
bility BO  far  as  It  affected  the  substantive  rights 
of  the  parties. 

In  Bowne  v.  Olcott.  2  Root.  3o3,  however.  It 
was  held  that  au  action  could  be  maintained  by 
an  indorsee  upon  a  note  made  and  payable  in 
New  York,  and  which,  by  the  law  of  that  state 
was  negotiable,  notwttb  standing  that  It  was  not 
negotiable  by  tbe  law  of  Connecticut  {lev 
fori } ,  and,  consequently,  no  such  action 
would  lie  In  favor  of  an  Indorsee  upon  a 
note  executed  In  Connecticut. 

So,  in  I^ckwood  v.  Lindsey.  6  App.  D.  C.  396, 
it  was  held  that  the  effect  of  a  stipulation  for 
attorneys'  fees  in  a  note,  as  affecting  its  ne- 
gotiability, was  to  he  determined  by  the  law  of 
Texas,  where  the  note  was  made  and  payable, 
rather  than  by  tbe  law  of  the  District  of  Colum- 
bia, notwithstanding  that  the  question  of  ne- 
gotiability was  raised  as  affecting  the  right  of 
tbe  Indorsee  to  maintain  tbe  action. 

In  Richards  v.  Barlow,  140  Mass.  218,  3  N.  E. 
88,  where  it  was  urged  tbat  a  note  made  and 
payable  In  Illinois  was  uot  negotiable,  and  that, 
therefore,  no  action  could  be  maintained  thereon 
in  the  name  of  an  Indorsee,  tbe  court  apparently 
assumed  that  tbe  question  of  negotiability  was 
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to  be  deteniiined  by  the  law  of  Illinois,  but,  Id 
the  abseoce  of  evidence  to  tbe  contrary,  aMumed 
that  tbe  question  was  governed  by  tbe  common 
law,  ai  amended  or  declared  by  statute  of  3  and 
4  Anne,  ebap.  ii,  and  that  tbe  rule  of  the  com- 
mon law  on  the  subject  la  as  declared  by  the 
M asaacbiuettB  decisions. 

In  Reddlck  t.  Jones,  28  N.  C.  (6  Ired.  L.)  107, 
44  Am,  Dec.  6S,  It  was  held  tbat,  If  a  note  were 
negotiable  by  the  taw  of  North  Carolina,  where 
It  was  made,  do  place  of  payment  being  specified, 
one  who  took  the  same  by  IndorsemeDt  In  Vir- 
ginia may  maintain  an  action  thereon  In  North 
Carolina  without  proving  tbat  It  was  negotiable 
by  tbe  law  of  Virginia.  Tbe  decision  Is  not  npon 
the  ground  tbat  the  lem  fori  governs,  but  tbat 
North  Carolina  was  tbe  place  where  the  con- 
tract was  made  and  was  to  be  performed. 

Where  bonds,  which  by  tbe  law  of  Nortb  Caro- 
lina are  Degotiable,  are  given  in  that  state,  and 
are  not  payable  at  any  particular  place  out  of 
the  state,  an  indorsee  may  soe  in  that  state  upon 
an  IndorsemeDt  made  Id  Georgia,  although  by 
the  taw  of  Georgia  the  bonds  may  not  be  negotia- 
ble ;  and,  if  the  bonds  were  given  In  Georgia,  and 
were  Indorsed  In  Nortb  Carolina,  or  at  any  other 
place  at  which  the  bonds  are  negotiable,  the  In- 
dorsee wonld  likewise  have  an  action  thereon. 
Grace  v.  Hanoah,  Bl  N.  C.  (6  Jones  L.)  04.  It 
seems  to  be  considered  In  tbls  case  tbat  it  wonld 
be  otherwise  If  the  bonds  and  Indorsements  were 
both  executed  in  Georgia;  and  it  therefore  fol- 
lows tbat  tbe  decision  does  not  rest  upon  the 
sroQnd  that  tbe  character  of  the  bonds  was  nee- 
easarlly  to  be  determined  by  tbe  law  of  the 
forum. 

So,  in  Corbln  v.  Planters'  Nat.  Bank,  87  Va. 
661,  13  8.  B.  88,  It  was  held  tbat  tbe  question 
whether  a  note  is  negotiable  or  not  relates  to 
Its  nature  and  effect,  and  Is  therefore  to  be  gov- 
erned by  the  lex  loci  contractus,  although  the 
remedy  is  governed  by  tbe  place  where  the  suit 
is  Instituted,  Therefore,  a  note  executed  and 
made  payable  In  New  York,  and  negotiable  by  tbe 
law  of  that  state,  will  be  so  treated  by  the  court 
of  Virginia ;  but  tbe  questlOQ  as  to  what  consti- 
tutes evidence  of  presentment  and  dishonor  Is  to 
be  determined  by  tbe  lex  foH.  In  this  case  It 
was  held.  In  accordance  with  the  law  of  Vir- 
ginia, tbat  a  certificate  of  protest  by  a  notary  In 
New  York  was  not  evidence  of  the  dishonor  of  a 
note  made  and  payable  in  New  York.  This  seems 
to  imply  tbat,  for  tbe  purposes  of  applying  the 
remedial  laws  of  tbe  forum,  the  character  of  tbe 
instrument  as  negotiable  or  otherwise  Is  to  be  de- 
termined by  tbe  law  which  governs  tbe  substan- 
tive contract. 

And  Stix  V.  Mathews,  63  Mo.  371,  held  tbat 
the  negotiability  of  a  note  wblcb  was  made  and 
Is  payable  in  another  state  Is  to  be  determined 
by  the  law  of  that  state,  rather  than  by  tbe  law 
of  the  fcrum.  The  action  Id  this  caae  was  by 
the  holder  against  tbe  Indorsers  of  the  Dote.  It 
is  not  clear  exactly  bow  the  question  of  negotia- 
bility was  important,  Tbe  question  was  raised 
upon  an  obJectloD  to  the  admission  of  the  notes 
In  evidence. 

Barrett  v.  Olllard,  10  Tex.  60,  though  It  did 
not  Involve  any  question  as  to  negotiability,  also 
Illustrates  the  manner  In  which  the  courts  some- 
times look  to  the  laws  of  another  place  for  the 
purpose  of  ascertaining  the  character  of  the  In- 
dorsees or  assignee,  even  when  tbe  ultimate  ob- 
ject is  tbe  application  of  the  law  of  the  forum 
to  the  remedy.  It  was  held  In  tbls  case  that  an 
asslgomeot  by  an  executor  or  administrator  of 
a  deceased  payee  of  a  note,  which  was  valid  by 
the  law  of  the  letter's  residence,  would  be  recog- 
nized in  Texas  for  the  purpose  of  enabling  an 
assignee  to  malntalD  an  action  on  the  note  In 
tbat  state. 

Id  llendenhall  v.  Gately,  18  Ind.  140,  It  was 
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assumed  that  tbe  law  of  Mississippi,  proved  or 
presumed,  determined  tbe  question  whether  or 
not  a  note  was  transferred  by  Indorsement,  so  as 
to  allow  the  Indorsees  to  sue  the  indorser,  where 
the  note  was  made  and  Indorsed  In  that  state. 

In  Alcock  V.  Smith  11802]  1  Ch.  238.  «1  L.  J. 
Cb.  N.  S.  Ifll,  65  L.  T.  N.  8.  335,  a  bill  was 
drawn  In  tbe  Rnglish  language  in  England,  upon 
English  bankers,  and  was  made  payable  In  Lon- 
don ;  It  was  indorsed  In  Norway  to  tbe  order  of 
a  certain  person,  aod  by  blm  Indoned  In  bUuik 
and  dellv«-ed  In  Norway  to  aD  agent  of  an 
li^ngllsh  Arm  and  of  one  of  tbe  members  of  such 
firm  Individually ;  while  tbe  bill  was  In  the 
hands  of  such  agent,  and  before  Its  maturity,  it 
was  seized  in  execution  under  a  Judgment  ob- 
tained In  Norway  by  a  creditor  of  the  other  mem- 
ber of  tbe  firm,  and  after  maturity  was  sold  at 
auction.  In  accordance  with  the  law  of  Norway, 
and  was  subsequently  sold  by  the  purchaser  at 
such  sale  to  a  third  person  in  Sweden,  who  aent 
It  for  collection  to  his  agent  In  England.  The 
firm  and  one  of  the  partners   (not  the  one 
against  whom  the  Judgment  was  rendered  Id 
Norway)  enjoined  the  acceptors  from  paying  the 
bill,  and  subsequently,  by  arrangement,  tbe  pro- 
ceeds of  the  bill  were  paid  into  court,  and  the 
right  to  the  proceeds  contested  by  the  plalntlffa 
and  the  last  pui-chaser.    By  the  law  of  Norway 
the  purchaser  at  the  auction  sale  acquired  a  good 
title,  and  by  that  law  (which  in  that  respect  was 
the  same  as  tbe  law  of  Sweden)  there  was  no 
difference  In  respect  of  negotiability,  between  a 
current  and  an  overdue  Mil.   It  was  held  by 
Romer,  J.,  on  appeal  to  tbe  court  of  appeaL  that 
tbe  last  purchaser  was  entitled  to  the  proceeds 
as  against  tbe  plaintiffs,  notwithstanding  the 
proviso  to  subsection  2  to  f  72  of  the  Rnglish 
bills  of  exchange  act  of  1882,  to  the  effect  that 
where  an  Inland  bill  Is  indorsed  in  a  foreign 
country  the  indorsement  shall,  "as  regards  the 
payer,"  be  Interpreted  according  to  the  law  of 
the  United  Kingdom.    Romer,  J.,  put  the  deci- 
sion upon  tbe  ground  tbat,  as  between  the  par- 
ties to  the  controversy,  the  validity  and  effect 
of  the  transfers  were  to  be  determined  by  the 
law  of  Norway  and  Sweden,  where  they  took 
place.    He  said  that  the  action  was  In  reality 
one  for  the  recovery  of  the  bill, — a  mere  ques- 
tion as  between   two  parties,  each  claiming 
against  the  other  to  be  entitled  to  hold  the  bill, 
and,  as  holders,  to  obtain  payment  thereoD.  lie 
held  that  the  proviso  referred  to  did  not  apply 
because  no  question  as  to  tbe  effect  of  the  trans- 
fers or  indorsements  on  tbe  rights  or  liabilities 
of  tbe  payer  was  Involved.    He  further  said.  In 
this  connection,  that,  If  the  laat  purchasers  of 
the  bill  had  presented  it  fbr  payment  to  the  pay- 
ers before  the  injunction  was  obtained,  the  lat- 
ter  could  safely  have  paid  the  bill,  Irrespective 
of  the  rights  Inter  se  of  the  parties  to  the  pree- 
eat  controversy.    He  cites.  In  support  of  this 
statement,  the  provlsloD  of  I  B9  of  the  abore- 
meutloned  act  to  the  effect  tbat  a  bill  is  dis- 
cbarged  by  payment  In  due  course  by  an  ac- 
ceptor at  or  after  maturity,  to  a  bolder  thereof 
In  good  faith  and  without  notice  that  his  title 
to  the  bill  Is  defective ;  and  |  2  of  tbe  same  act 
deflnlBg  the  term  "holder"  as  payee  or  indorsee 
in  possession  of  tbe  bill.    LIndley.  L.  J.,  and 
Lopes.  L.  J„  in  the  court  of  appeal,  took  the  po- 
sition that  the  last  indorsement  In  Sweden  was 
effectual  to  confer  a  good  title  upon  the  Indorsee, 
whether    li  be  Interpreted   according  to  tbe 
English  law  or  to  the  law  of  Sweden.    Thta  view 
was  based  upon  f  36,  subsection  2,  of  the  ftire- 
golng  act,  providing  that,  when  an  overdue  bill 
Is  negotiated,  it  can  only  be  negotiated  subject  to 
anv  defect  of  title  affecting  it  at  Its  maturity, 
and  that  thenceforward  no  person  who  takM  It 
can  acquire  or  give  a  better  title  than  that  which 
the  peraoD  from  whom  he  took  It  had.  Tbe  court 
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nld  that,  In  effect,  tbe  latter  provltlon  did  not 
adversely  affect  such  indorsee,  since  tbere  was 
no  defect  In  his  Indorser's  title  because  the  lat- 
ter acquired  hla  title  at  a  judicial  sale.  It  will 
1>e  obserred  that  this  theory  proceeds  upon  the 
asanmptlon  that  the  effect  of  the  jodielal  sale  as 
a  transfer  of  the  title  was  to  be  determined  sole- 
ly by  the  law  of  Norway,  and  was  not  affected  by 
the  law  of  England. 

The  common-law  rule  preralling  In  New  York, 
by  which  the  legal  Import  of  an  Indorsement  In 
blank  of  a  promliseory  note  cannot  be  varied  W 
parol  efldence  that  the  indorsement  was  only 
for  collectloD,  does  not  govern  In  an  action  In 
Connecticut  upon  a  note  made  and  payable  and 
Indorsed  In  New  York.  The  decision  Is  upon  the 
ground  that  the  New  York  rule  does  not  make 
parol  contracts  of  Indorsement  void,  but  merely 
requires  written  evidence  before  the  courts  of 
that  state  will  be  satisfied  that  any  other  con- 
tract WBR  made  than  the  one  Implied  by  law 
from  the  blank  indorsement.  In  this  view  tbe 
rule  of  law  affected  the  remedy  merely,  and 
therefore  did  not  apply  to  a  suit  brought  in  Con- 
necticut. Downer  v.  Chesebrongb.  36  Conn.  39, 
4  Am.  Rep.  20. 

But  it  was  held  in  Baxter  Nat.  Bank  v.  Tal- 
bot. 154  Uass.  213,  13  L.  It.  A.  52,  28  N.  E.  163, 
that  tbe  right  to  show  that  the  obligation  grow- 
ing out  of  an  Indorsement  of  a  promissory  note 
is  not  absolute,  but  depends  upon  a  collateral 
agreement,  relates  to  the  nature  and  validity  of 
the  contract,  and  not  to  the  remedy,  and  Is  gov- 
erned b;  the  Im  loci  oontraotiu. 

The  question  whether  a  note  payable  to  a 
.apecilled  person  or  bearer  can  be  transferred  by 
mere  delivery  so  as  to  vest  the  legal  title  in  the 
Itearer  and  enable  biro  to  maintain  an  ac- 
tion at  law  Is  to  he  determined  by  the 
lew  of  the  forum,  and  not  by  the  law 
of  the  place  where  the  note  was  made  and 
transferred.  Roosa  v.  Crist.  17  111.  450,  65 
Ant.  Dec.  678.  Tbe  decision  Is  upon  the  ground 
that  the  law  of  the  forum  must  determine  the 
mode  In  which  relief  will  be  administered. 
It  was  accordingly  held  that  the  transferee 
had  no  right  to  pursue  his  remedy  In  bis 
own  name  In  Illinois,  since,  according  to  tbe  law 
of  that  state,  the  delivery  of  the  note  to  htm  did 
not  transfer  the  legal  title. 

The  validity  of  an  indorsement  made  by  the 
agent  of  the  payee  la  to  be  determined  by  tbe 
law  of  tbe  place  where  tbe  note  and  Indorsement 
were  made.  Yeatman  v.  Cullen.  5  Blackf.  240. 
The  note  and  Indorsement,  in  this  case,  were 
both  made  In  Ohio,  and,  bo  far  as  appears,  the 
note  was  also  payable  tbere.  The  only  conflict, 
therefore,  was  between  tbe  law  of  Ohio  and  tbe 
law  of  Indiana  as  the  lev  fori. 

In  Bverttt  v.  Vendryes,  18  N.  Y.  436.  it  was 
held  that  the  form  of  an  Indorsement  of  a  bill 
of  exchange  drawn  and  indorsed  in  New  Gran- 
ada, but  addressed  to  a  corporation  resident  in 
New  York  and  consequently  payable  there,  and 
its  Buaiclency  to  transfer  the  title  to  tbe  In- 
dorsee, were  to  be  determined  by  the  law  of  New 
York,  rather  than  by  the  law  of  New  Qranada, 
as  between  the  drawer  end  the  Indorsee,  though 
It  was  admitted  that,  as  between  tbe  indorser 
and  indorsee,  the  taw  of  New  Qranada,  as  tbe 
place  where  tbe  contract  of  indorsement  was 
toade,  would  govern.  The  taw  of  New  Grenada 
oD  the  subject  of  indorseinent  contained  certain 
requisites  as  to  form  of  tbe  Indorsement  which 
were  not  complied  with,  and  were  not  required 
by  tbe  law  of  New  York. 

In  Trlmbey  v.  Vlgnler,  1  Blng.  N.  C.  151,  4 
Moore  &  8.  695,  6  Car.  &  P.  25,  the  court  of 
commoo  pleas,  liavlug  found  as  a  fact  that  by 
tbe  law  of  Prance  an  fatdorsement  ia  blank  does 
not  transfer  any  property  in  a  note  or  bill  of 
exehangei  held  that  the  bolder  of  a  note  made  In 
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France  and  there  Indorsed  In  blank  eonid  not  re- 
cover against  tbe  maker  in  England.  The  deci- 
sion appears  to  be  upon  the  ground  that  the  law 
of  France  governs,  not  merely  because  the  note 
was  Indorsed  there,  but  because  It  was  made 
tbere.  No  place  of  payment  was  apedfl^  In  the 
note. 

In  Lebel  v.  Tucker,  L.  R.  3  Q.  B.  T7,  87  L.  J. 
Q.  B.  N.  S.  40,  17  L.  T.  N.  S.  244,  8  Best  &  S. 
^0,  it  was  held  by  tbe  court  of  Queens  Bench 
that  an  indorsee  could  maintain  an  action  In 
England  upon  a  bill  of  exchange  payable  to  or- 
der drawn,  accepted,  and  payable  In  England,  it 
the  indorsement  was  valid  by  the  law  of 
England,  although  it  was  made  In  France,  and 
by  the  law  of  France  gave  no  right  to  the  In- 
dorsee to  sue  in  bis  own  name,  notwltbstandtng 
that  the  Indorser  (who  Is  also  drawer  and 
payee)  and  tbe  Indorsee  were,  at  the  time  the 
bill  was  made  and  indorsed,  subjects  of  France 
and  domiciled  and  resident  In  that  country.  The 
court  expressly  refrained  from  expressing  any 
opinion  as  to  the  rights  of  the  Indorsee  against 
the  Indorser,  either  In  England  or  France.  Tbe 
declBlon  is  upon  tbe  ground  that  tbe  acceptor  In 
Buch  a  case  undertakes  to  pay  the  payee  or  bli 
order  by  an  indorsement  valid  accordluig  to  the 
law  of  England. 

Tbe  caqe  of  Bradlau^  v.  De  Bin,  L.  R.  8  C  F. 
638,  87  L.  J.  C.  P.  N.  8.  818,  18  L.  T.  N.  8.  904, 
16  Week.  Rep.  1128.  presented  a  question  Inter- 
mediate between  that  in  Trlmbey  v.  Vlgnler  and 
Lebel  v.  Tucker,  in  this  case  a  bill  of  exchange 
was  drawn  in  France  upon,  and  accepted  by,  tbe 
drawee  in  London  and  Indorsed  in  blank  in 
France,  it  was  held  by  the  majority  of  the 
court  of  common  pleas  that  the  case  was  gov- 
erned by  the  decision  In  Trlmbey  v.  Vlgnler,  and 
that  the  Indorsee  could  not  maintain  an  action 
against  tbe  acceptor  In  England.  Montague 
Smith.  2.,  dissented,  and  took  the  view  that  the 
case  was  governed  by  the  decision  In  Lebel  v. 
Tucker,  holding  that  the  fact  that  in  the  case  at 
bar  the  note  was  drawn  in  France,  while  in  the 
other  case  it  was  drawn  In  England,  was  Imma- 
teiial,  inasmuch  as  in  both  cases  It  was  ac- 
cepted in  England,  and  tbe  question  Involved 
was  as  to  tbe  acceptor's  liability.  Tbe  majority 
opinion  assents  to  the  argument  of  counsel  for 
tbe  acceptor  that  his  contract  was  to  pay  the 
drawer  or  the  person  to  whom  tbe  drawer  has 
made  a  valid  transfer  of  hla  rlgbta,  that  no  in- 
tention to  make  saeh  transfer  can  be  imputed  to 
the  drawer  In  the  case  at  bar.  and  that  without 
his  Intention  tbe  mere  writing  of  his  name  wae 
Inoperative.  Tbe  majority  opinion  does  not  ex- 
pressly overrule  Lebel  v.  Tucker,  and  apparently 
does  not  regard  the  decision  In  the  case  at  bar 
as  opposed  to  the  decision  in  that  case.  Tbe  de- 
clBlon In  Bradlaugh  v.  DeRin  was  reversed  In  the 
exchequer  chamber  fL.  R.  6  C.  P.  473,  39  L.  J. 
C.  P.  N.  S.  254,  22  L.  T.  N.  S.  623,  18  Week. 
Hep.  931).  but  the  reversal  was  not  on  a  question 
of  law,  but  upon  a  question  of  fact,  tbe  ex- 
chequer cbamber  taking  the  view  that,  under  the 
law  of  France,  a  blank  Indorsement  was  suffl- 
clent  to  enable  tbe  tndoraee  to  maintain  an  ac- 
tion, and  that  the  court  below  was  wrong  on 
that  point,  as  was  also  tbe  court  of  common 
pleas  in  Trlmbey  v.  Vlgnler. 

In  Re  Alarsellles  Extension  R.  &  Land  Co.  L. 
R.  30  Ch.  Div.  508,  55  L.  J.  Ch.  N.  8.  116,  bills 
of  exchange  were  drawn  In  France  by  a  domi- 
ciled Frenchman  In  tbe  French  language,  but  in 
Ehigllsh  form,  on  an  Bngllsb  company,  wblcb 
duly  accepted  them.  Tbe  drawer  Indorsed  tbe 
bills  and  sent  them  to  an  Englishman  in 
England.  It  was  held  that  the  acceptor  could 
not  dispute  bis  liability  upon  the  ground  that  tbe 
Indorsement  was  informal  according  to  French 
law.  The  decision  is  put  upon  the  ground  that, 
as  regards  tbe  drawer,  the  bill  being  In  English 
IS 
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form,  was  an  EugUsh  bill.  Tbe  court  waa  not 
called  apon  to  decide  wbetber  an  Indorsement  In 
France  ot  snch  a  blli  by  a  person  otber  tlian  tbe 
drawer  would  bave  to  contorm  to  tbe  law  of 
France  In  order  to  entitle  one  clalmtnir  tbe  bill, 
under  or  through  such  Indorsement  to  maintain 
an  action  tbereon  In  England.  Pearaon,  J., 
aald,  bowever :  "If  I  bad  to  decide  tbe  qneatloa 
aa  to  wbetber  or  not,  where  a  Mil  fs  Indorsed  In 
different  countries,  the  Indorsement  must  be  In 
every  case  In  conformitj'  with  the  law  of  the 
counti?  In  which  the  indorsement  takes  place, 
I  sbonld  certainly  take  time  to  consider  before  I 
came  to  the  conclusion  that  that  fras  tbe  law." 

XII.  Riffit  to  Join  primary  and  Meeondarp 

obllgort. 

In  Mix  T.  State  Bank,  13  Ind.  S21,  It  was  as- 
sumed that  tbe  question  whether  a  joint  salt 
could  be  maintained  against  tbe  maker  and  as- 
signor of  tbe  promissory  note  was  to  be  deter- 
mined by  the  taw  ot  Indiana.  Tbls  was  appar- 
ently upon  the  ground  that  tbe  lex  fori  gov- 
erned, as  the  note,  though  made  In  Indiana,  was 
payable  In  New  York.  It  was  held  In  tbls  case 
that  the  note,  not  being  payable  at  a  chartered 
bank  In  Indiana,  waa  not  governed  by  the  law 
merchant,  and  therefore  that  the  rule  of  the 
law  merchant,  that  where  payment  of  a  note  or 
bill  has  been  duly  demanded  and  notice  given  of 
failure  to  pay  tbe  makers  and  Indorsera  become 
Jointly  liable,  did  not  apply.  Here,  the  court 
not  only  aj^lled  the  law  of  the  forum  to  the  ef- 
fect that  tbe  maker  and  assignor  of  a  note,  not 
upon  the  footing  of  a  bill  of  exchange,  cannot  be 
joined,  but  also  applied  the  law  of  the  forum  to 
determine  whether  the  note  was  or  waa  not  upon 
tbe  footing  ot  a  bill  of  exchange  for  the  porpoaes 
of  the  former  law. 

Bo,  the  question  whether  an  acceptor  of  a  bill 
may  be  sued  Jointly  with  the  directors  and  in- 
dorsera Is  to  be  determined  by  the  lex  foH, 
rather  than  by  tbe  law  of  tbe  place  where  the 
bill  was  acc^ted.  Smith  t.  Unncie  Nat  Bank, 
28  Ind.  15S. 

In  Bank  of  Tennessee  t  Smith,  9  B.  Mon.  613. 
it  was  held  that  a  bank  of  a  sister  state  which 
had  purchased  a  bill  of  exchange  could  not 
avail  Itself  of  the  rule  In  Kentucky,  that  when, 
by  tbe  provisions  In  the  charter  of  a  tnnk,  all 
bills  discounted  by  it  are  placed  upon  the  same 
footing  of  B  foreign  bill  as  to  the  right  of  action 
and  mode  of  recovery  tbereon,  a  joint  action 
against  the  drawer  and  ludorser  may  be  main- 
tained upon  a  bill  of  exchange  of  any  description 
which  has  been  discounted  by  the  bank,  In  the 
absence  of  proof  of  any  law  of  the  sister  state 
that  a  purchase  of  a  bill  by  the  bank  places  It 
upon  tbe  footing  ot  a  foreign  bill.         O.  H.  P. 


Charles  F.  HAHL  ct  al.,  ReapU., 

V. 

Barbara  SUGO,  Appt. 

(IW  N.  Y.  108.) 

1.    A  ninvle  caKae  of  MtlOB  «paa  -vrhleli 
bat  one  aedo*   eaa  Iw  malBtalned 

Note.— FoF  a  case  holding  that  the  atotement 
of  a  nuisance  and  recovery  ot  damages  caused 
thereby  constitute  but  one  cause  of  action,  and 
that  judgment  In  suit  to  abate  Is  a  bar  to  sub- 
sequent proceedings  to  recover  damages,  see.  In 
this  series,  Gilbert  v.  Boak  Fish  Co.  (Minn.)  58 
L.  R.  A.  735,  with  note  as  to  effect  of  adjudi- 
cation respecting  abatement  of  nuisance  as  t»r 
to  action  for  damages  therefor. 
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under  statutes  abolishing  the  distinctions  be- 
tween  actions  at  law  and  suits  In  equity,  antf 
requiring  a  complaint  to  contain  a  plain  and 
concise  statement  of  tbe  bets  constltntlnr 
each  cause  of  action,  and  to  demand  tbe  judg- 
ment to  which  plaintiff  supposes  himself  en- 
titled. Is  presented  by  tbe  encroachment  of  a 
permanent  wall  upon  another's  property,  tttt- 
removal  of  which  cannot  be  eflteted  by  legal 
process,  but  requires  the  aid  of  equitable  rem- 
edies. 

2.  The  uomplalBt  In  «■  aetlon  to  re- 
4  aire   tbe   removal   frona  plfltatifl** 

propertr  of  a  perataaeat  wall  bollt 

thereon  by  defendant,  removal  of  which  can- 
not be  effected  by  legal  process,  should  not 
only  state  tbe  facta  necessary  for  au  action 
at  law  to  recover  real  property,  but  It  should 
nsk  for  the  necessary  equitable  relief,  stating 
tbe  facts  which  would  entitle  tbe  plalntlfT 
thereto,  under  statutes  establishing  one  form 
of  action,  and  requiring  tbe  complaint  to  state 
tbe  facts  constituting  tbe  cause  of  acthm,  and 
demand  the  judgment  to  which  plalDtUt  anp- 
poses  himself  entitled. 

3.  A  Judgment  for  vlalntltf  In  aa  ac- 
tion to  remove  from  plalntilTB  land  a 
permanent  wall  erected  by  defendant, 
which  cannot  be  removed  by  legal  process,  In 
which  action  the  plaintiff  asks  only  for  the 
relief  appropriate  in  a  legal  actloa  to  recoTer 
real  property,  Is  a  bar  lo  a  subsequent  suit  In 
equity  to  compel  the  removal  of  the  wall,  un- 
der statutea  establishing  one  form  of  action, 
and  requiring  tbe  complaint  to  state  tbe  facta 
constituting  the  cause  of  action,  and  demand 
the  judgment  to  wbtcb  plaintiff  supposes  him- 
self entitled. 

4.  A  prayer  for  eqnltable  relief  in  an 
action  to  recover  real  property  is  properly 
stricken  out  when  facts  are  not  stated  whl^ 
entitle  plaintiff  to  such  relief. 

5.  Brror  In  strlklnic  out  a  prayer  for 
eaaltable  relief  in  an  action  to  recover 
possession  of  real  property  must  be  cured  by 
appeal,  and  does  not  justify  plaintiff  In  pro- 
ceeding with  bis  execution,  and  then  bringing 
another  suit  tor  equitable  relief  when  his  ex- 
ecution proves  inadequate. 

6.  Defendaat  la  an  action  to  reeower 
real  propertr  bronsbt  to  eontpel  tbe 
remo-ral  of  a  perauiaeat  wall  ereeletf 
on  plalutlffs  property  cannot,  upon  motion, 
be  required  to  remove  the  wall,  when  the  re- 
turn of  the  execution  states  that  It  la  Im- 
practicable for  the  ^herUr  to  remove  It. 


{HalfiKt,  J.,  dftseaft.) 


(December  17.  1801.) 

APPEAL  by  defendant  from  a  judnneDt  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  a  Special  Term  for  Erie  County  in 
plaintiff's  favor  in  a  suit  brought  to  compel 
t  he  removal  of  a  wall  from  plaintiffs'  .proper- 
ty. Seveiaed. 
The  facts  are  stated  in  the  wioion. 
Uleaara.  Strebel  *  Gorey,  for  appellant: 
The  judgment  entered  January  Uth,  1898, 
is  a  coiiipTete  bar  to  a  recovery  in  this  ac- 
tion. 

fitowcil  v.  Chamberlain,  60  N.  Y.  272; 
Perry  v.  Dickcrson,  N.  Y.  345,  39  Am. 
Rep.  663:  Datrley  v.  BrOKti,  79  N.  Y.  390; 
Smith  V.  Smith,  79  X.  Y.  634;  Dunham  t. 
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Boioer,  77  N.  Y.  76,  33  Am.  Rep.  670;  Pray 
V.  Begeitian,  98  N,  Y.  351;  Lorillard  v. 
Clyde,  122  N.  Y.  41,  25  N.  E.  292. 

By  the  recovery  in  the  former  action,  the 
plaintifTs  are  found  to  be  the  owners,  not 
only  of  the  strip  of  land,  but  of  all  perman- 
ent improvements  and  fixtures  attached 
thereto;  and,  having  elected  to  make  title 
to  the  strip  of  wall  and  eaves  resting  upoa 
the  land  recovered,  they  are  estopped  from 
obtaining  the  relief  sought  in  this  action. 

DeLancey  v.  Piepgras,  73  Hun,  607,  26  N. 
Y.  Supp.  806;  2  Kent,  Com.  13th  ed.  p.  335; 
Sedgw.  &.  W.  Trial  of  Title  to  Land,  2d  ed. 
p.  410,  f  335;  Re  Lrmg  laUmd  B.  Co.  6 
Thomp.  ft  C.  298;  fie  yew  York,  W.  8.  A  B. 
R.  Co.  37  Hun,  317;  CoaiSicorth  v.  Lehigh 
Valley  R.  Co.  156  N.  Y.  451,  51  N.  E.  301; 
Tyler,  Ejectment,  614. 

The  recovery  of  real  property  is  no  long- 
er a  mere  possessory  action,  and  a  judg- 
ment in  ejectment  can  be  successfully 
pleaded  in  bar  to  a  subsequent  action. 

Dawley  v.  Brown,  79  N.  Y.  890 ;  Barrowe 
V.  Kindred,  4  Wall.  399,  403,  18  L.  ed.  383, 
384. 

The  judgment  in  the  former  action  is  en- 
forceable by  execution  under  §  1240  of  the 
Code  of  Civil  Procedure,  and  not  by  an  ac- 
tion brought  upon  that  judgment. 

Sedgw.  &.  W.  Trial  of  lltle  to  Land,  2d 
ed.  p.  400,  H  549;  Bowie  v.  Brake,  2  Abb.  Pr. 
I6i: 

The  court  will  never  compel,  by  granting 
injunctive  relief,  that  which  will  create  a 
greater  wrong  than  it  is  intended  to  remedy. 

McHorley  v.  GowiprccAt,  30  Abb.  N.  C.  412, 

26  N.  Y.  Supp.  917;  Oallatin  v.  Oriental 
Bank,  16  How.  Pr.  253 ;  Thomas  v.  Musical 
Mut.  Protective  Union,  121  N.  Y.  45,  8  L. 
B.  A.  175,  24  N.  £.  24;  Pappenheim  v.  Met- 
ropolitan Elev.  R.  Co.  128  N.  Y.  436,  13  L. 
R.  A.  401.  28  N.  E.  618;  Amermon  t.  Deane, 
132  K.  Y.  356,  30  £.  741;  Equitable  Life 
Asaur.  Boo.  v.  Brennan,  30  Abb.  N.  C.  260, 
24  N.  Y.  Supp.  784. 

The  damage  suffered  by  the  plaintiffs  is 
not  substantial,  and  merely  nominal,  and 
for  this  reason  the  injunctive  relief  should 
have  been  denied. 

Smith  V.  Ingersoll-Sergeant  Rock  Drill  Co. 
12  Misc.  5,  33  N.  Y.  Supp.  70;  Otten  v.  Man- 
Mttan  R.  Co.  2  App.  Dir.  396,  37  N.  Y. 
Supp.  982;  Oarvey  v.  Long  Island  R.  Co. 
159  X.  Y.  323,  54  N.  E.  57 ;  O'Reilly  v.  .Yew 
York  Elev.  R.  Co.  148  N.  Y.  347,  31  L.  R. 
A.  407,  42  N.  E.  1063;  Genet  v.  Delatoare  d 
H.  Canal  Co.  122  N.  Y.  505,  25  N.  E.  922; 
Wormser  v.  Broum,  149  N.  Y.  163,  43  N.  B. 
524. 

Meaers.  Hammond  St  Hammomd,  for 

respondents: 

The  court  has  power  to  compel  the  wrong- 
doer to  remove  from  the  plaintiffs'  lapd  the 
obstruction  she  has  placed  thereon. 

Wheelock  v.  Soonan,  108  N.  Y.  179,  15 
N.  E.  67;  Baron  v.  Korn,  127  N.  Y.  224, 

27  N.  E.  804;  Eno  v.  Chriat,  25  Misc.  24, 
54  N.  Y.  Supp.  400;  Mulrein  v.  Weisbecker, 
37  App.  Div.  545,  56  N.  Y.  Supp.  240;  Com- 
ing V.  Troy  Iron  d  Xail  Factory,  40  N.  Y. 
191. 
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The  plaintiffs  should  be  given  their  own, 
even  though  it  will  cause  trouble  and  ex- 
pense to  the  wrongdoer  to  restore  it,  because 
the^  have  no  other  remedy  except  a  multi- 
plieity  of  aetions. 

The  rule  that,  where  a  choioe  of  two  reme- 
dies exists,  as  in  a  case  of  tort  and  oo  con- 
tract, a  judgment  in  one  will  bar  a  judgment 
in  the  other,  applies  only  when  the  remedies 
are  inconsistent  with  each  other,  and  does 
not  apply  in  a  case  where  equity  is  invoked 
in  aid  of  a  right  which  has  been  established 
by  law,  and  which  it  is  shown  the  law  can- 
not enforoe. 

The  usual  practice  is  to  first  establish 
the  title  to  the  land,  by  an  action  of  eject- 
ment with  jury,  then  where,  as  in  this  case, 
it  is  shown  that  the  legal  remedy  is  inade- 
quate, equity  may  be  invoked,  on  either  of 
the  two  grounds  last  mentioned;  vits.,  to  pre- 
vent a  multiplicity  of  actions,  or  to  prevent 
a  failure  of  justice. 

Coming  r.  Troy  Iron  d  Nail  Factory,  40 
N.  Y.  191 ;  Wheelook  v.  Noonan,  108  N.  Y. 
179,  15  N.  E.  67;  Baron  v.  Kom,  127  N.  Y. 
224,  27  N.  E.  804;  Troy  d  B.  R.  Oo.  v.  Bos- 
ton, H.  Tunnel  d  W,  R.  Co.  86  N.  Y.  107; 
Gardner  v.  TimEhurgh^  2  Johns.  Ch.  162,  7 
Am.  Dec.  526. 

Werner,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  to  obtain  a  decree 
to  compel  the  defendant  to  remove  that  por- 
tion of  the  wall  of  her  building  w4ii(^  en- 
croaches upon  the  lands  of  the  plaintiffs. 
The  plaintiffs  and  the  defendant  are,  and  for 
many  years  have  been,  the  respective  owners 
of  adjoining  lots  on  the  west  side  of  Monroe 
street  in  the  city  of  Buffalo,  between  How- 
ard street  on  the  north  and  Clinton  street 
on  the  south.  In  the  summer  of  1895  the 
defendant  erected  a  2U  stoiy  brit^  house 
upon  her  lot,  the  northerly  wall  of  which 
encroaches  upon  plaintiffs'  lot,  as  set  forth 
in  the  findings  of  the  trial  court.  In  1896, 
after  said  house  was  completed,  the  plaintiffs 
brought  an  acLion  in  the  supreme  court  to 
recover  possession  of  the  strip  of  land  thus 
invaded  by  the  defendant,  'nie  action  was 
tried  at  a  trial  term,  and  a  jury  rendered 
a  verdict  in  favor  of  plaintiffs.  The  defend- 
ant paid  the  costs  and  took  a  new  trial,  un- 
der §  1525  of  the  Code  of  Civil  Procedure. 
The  action  was  tried  a  second  time,  with  the 
same  result,  and  judgment  was  entered  on 
the  11th  day  of  January,  1898,  establishing 
the  plaintiffs'  title  in  fee  to  the  premises  in. 
dispute  and  their  right  to  the  possession 
thereof.  That  judgment  contained  a  provi- 
sion directing  the  defendant  to  forthwith 
remove  from  said  premises  all  obstructions 
and  erections  of  every  kind  placed  thereon 
by  her.  In  all  other  respects  it  was  the  or- 
dinary' judgment  in  an  action  to  recover  the 
posaession  of  real  property.  That  provision 
of  the  judgment  was  stricken  out  by  the 
court  on  the  defendant's  motion,  and  there- 
after the  plaintiffs  issued  to  the  sheriff  of 
Erie  county  an  execution  in  the  usual  form. 
This  execution  was  subsequently  returned  by 
the  sheriff  with  an  indorsement  thereon  «tat- 
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ing,  in  substance,  that  the  strip  of  land  de- 
scribed therein  was  occupied  by  a  portion  of 
the  stone  foundation  and  bride  wall  of  de- 
fendant's house,  and  that  it  was  impractica- 
ble for  him  to  remove  the  same.  After  such 
return  of  the  execution,  and  before  the  com- 
mencement of  the  action  at  bar,  the  plain- 
tiffs made  a  motion  at  a  special  term  tor  an 
order  directing  the  defendant  to  remove  that 
portion  of  the  wall  of  her  house  which  en- 
croaches upon  the  plaintiffs'  land,  which  mo- 
tion was  denied.  Thereupon  the  ptaintifTs 
brought  this  action  in  equity  to  compel  the 
defendant  to  remove  said  encroaching  walls 
from  their  land.  The  supreme  court  at  spe- 
dsl  term  granted  the  relief  prayed  for,  and 
the  judgment  entered  npon  this  decision  was 
unanimously  alDrmed  by  the  appellate  divi- 
sion. The  appeal  to  this  court  brings  up  the 
<}ue3tion  whether  two  separate  actions  can 
be  maintained  upon  a  single  cause  of  action. 

Section  3330  of  the  Code  of  Civil  Pro- 
cedure provides :  "There  is  only  one  form  of 
civil  action.  The  distinction  between  actions 
at  law  and  suits  in  equity,  and  the  forms 
of  those  actions  and  suits,  have  been  abol- 
ished." Under  fi  481  of  the  Code,  the  rec[- 
uisites  of  a  complaint  are  simply  that  it 
shall  contain :  ( 1 )  "A  plain  and  concise 
statement  of  the  facts,  constituting  each 
cause  of  action,  without  unnecessary  repeti- 
tion," and  (2)  "a  demand  of  the  judgment 
to  which  the  plaintiff  supposes  himself  enti- 
tled." Tliese  sections  of  the  Code,  and  others 
which  need  not  be  specifically  referred  to, 
clearly  evinoe  the  Iq^lative  intent  to  strip 
our  modern  procedure  of  the  cumbrous  forms 
and  distinctions  which  made  the  practice  un- 
der the  common  law  and  the  earlier  statutes 
so  burdensome  in  its  details  and  so  uncer- 
tain in  its  results.  Upon  examining  that 
portion  of  the  Code  which  deals  with  actions 
to  recover  real  property  (title  1,  art.  1,  chap. 
14),  we  (ind  that  the  old  term  "ejectment" 
has  been  discarded  in  the  title,  and  it  is 
now  entitled  "Actions  to  Recover  Real  Prop- 
erty." This  change  of  name  was,  obviously, 
a  part  of  the  plan  of  the  codiflers  to  reduce 
our  practice  to  a  simple  and  composite 
scheme,  under  which  all  of  the  rights  of  liti- 
gants, both  legal  and  equitable,  so  far  as 
they  are  consistent  vith  each  other  and  af- 
fect the  same  parties,  can  be  tried  in  one  ac- 
tion and  be  merged  in  a  single  judgment.  One 
of  the  essential  features  of  such  a  scheme  is 
to  make  separate  provision  for  causes  of 
action  that  are  inconsistent  with  each  other 
or  affect  different  parties  or  require  differ- 
ent placet!  of  trial,  and  this  has  been  done 
in  8  484  and  various  other  kindred  sec- 
tions of  the  Code,  which  specifies  what  causes 
of  action  may  be  joined  in  the  same  com- 
plaint. It  is  true  that  in  the  chapter  of 
the  Code  relating  to  actions  to  recover  real 
property  the  name  and  many  of  the  inci- 
dents of  the  fonner  action  of  ejectment  still 
persist,  but  this  is  undoubtedly  due  to  that 
conservatism  of  the  law  which  has  ever  led 
our  l^slators  and  eourtt*  to  use  familiar 
names,  and  to  reason  in  old  terms,  when  en- 
acting or  construing  statutes  designed  to 
produce  reforms  in  our  law  and  practice.  We 
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shall  have  occasion  further  on  to  refer  more 
specifically  to  this  chapter  in  its  application 
to  the  concrete  question  presented  by  this  ap- 
peal. Let  us  now  see  whether  the  plaintiffs 
have  more  than  one  cause  of  action  arising 
out  of  the  wrong  of  the  defendant,  and,  if 
not,  what  that  cause  of  action  is.  The  plain- 
tiffs are  the  owners  of  a  strip  of  land  upon 
which  the  defendant  has  wrongfully  entered 
and  erected  a  wall,  which  is  a  portion  of  her 
house.  The  facts  alleged  show  one  primary 
right  of  the  plaintiffs  and  one  wrong  done 
by  the  defendant  which  involves  that  right. 
Therefore  the  plaintiffs  have  stated  but  a 
single  cause  of  action,  no  matter  how  many 
forma  and  kinds  of  relief  th^  ma^  be  enti- 
tled to.  The  relief  prayed  for,  or  to  which 
they  may  be  entitled,  is  no  part  of  their 
cause  of'  action.  Pom.  Code  R(anedie«.  S 
455.  The  plaintiffs'  right  is  to  recover  pos- 
session of  their  land.  The  defendant's  wrong 
consists  in  the  entry  upon  and  use  of  that 
land  without  plaintiffs'  consent.  The  par- 
ticular nature  of  that  wrong  may  require  the 
application  of  different  remedies  for  the  en- 
forcement  of  the  right.  But  that  does  not 
change  the  nature  of  the  cause  of  action,  nor 
entitle  the  plaintiffs  to  split  it  into  several 
causes  of  action.  The  complaint  in  the 
first  action'  stated  the  facts  upon  which 
plaintiffs  based  their  claim  of  title  and  right 
to  possession.  Under  its  allegations  the  ti- 
tle as  well  as  the  right  to  possession  could 
be  tested.   Cogger  v.  banting,  64  X.  Y.  417. 

The  right  to  possession  involved  the  re- 
moval of  the  encroaching  wall,  for  without 
such  removal  there  could  be  no  real  transfer 
of  possession.  This  in  turn  required  equita- 
ble relief  which,  under  proper  pleadings  and 
an  appropriate  method  of  trial,  could  have 
been  granted  in  the  same  action  in  which  the 
title  and  ri^t  to  possession  were  adjudi- 
cated. Coming  V.  Troy  Iron  d  Xail  Fac- 
tory, 40  N.  Y.  191;  Broieatedt  v.  South  Side 
R.  Co.  53  N.  Y.  220.  The  fa«t  that  plaintiffs' 
complaint  ladced  the  averments  which  would 
have  apprised  the  court  of  their  right  to 
equitable  relief,  and  that  the  course  of  the 
trial  furnished  no  indication  that  they  in- 
tended to  claim  such  relief,  is  no  excuse  for 
the  commencement  of  a  separate  and  inde- 
pendent action  upon  the  single  cause  in- 
volved in  the  first  action.  It  would  be  novel 
practice,  indeed,  to  permit  the  correction  of 
errors  in  that  summaty  and  extrajudicial 
manner. 

The  complaint  in  the  first  action  did,  as 
we  have  seen,  pray  that  defendant  be  re- 
quired to  remove  from  the  premises.  The 
addition  to  that  complaint  of  a  few  simple 
allegations  of  fact  would  have  established 
the  necessary  basis  for  equitable  relief,  and 
that  could  have  been  accomplished  under 
the  ample  power  of  amendment  provided  by 
S  723  of  the  Code.  Had  the  complaint  been 
so  amended,  the  case  could  have  been  tried 
according  to  the  familiar  practice  which  pre- 
vails in  cases  where  the  issues  are  to  be 
pa^ed  upon  by  the  jury,  and  the  court  i* 
called  upon  to  grant  equitable  relief.  Davis 
V.  Morrta,  36  X.  Y.  572.  The  plaintiffs  chose 
not  to  avail  themselves  of  these  rights,  and 
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proceeded  to  trial  precisely  as  though  they 
claimed,  and  were  entitled  to,  nothing  biit 
legal  relief.  In  the  judgment  entered  upon 
the  second  verdict  in  their  first  action  the 
plaintiffs  did  insert  a  provisioit  tar  the  eq- 
uitahle  relief  which  they  now  claim,  ana 
which  was  granted  in  the  courts  below  in  the 
action  at  bar.  This  was  properly  stricken 
out  by  the  court,  because,  even  if  the  com- 
plaint was  one  which  would  have  justified 
such  relief,  the  plaintiffs  had  not  pursued 
the  practice  whicli  gave  the  court  the  right 
to  grant  it.  If  we  assume,  however,  that 
the  plaintiffs  were  entitled  to  such  equitable 
relid  in  the  first  action,  and  that  the  court 
had  the  power  to  grant  it  under  the  practice 
adopted,  then  it  vras  error  for  the  court  to 
have  expunged  it  from  the  judgment,  and 
the  plaintiffs  should  have  app«aled  from  the 
erroneous  decision.  Wright  v.  Nostrand,  94 
X.  Y.  31.  In  total  disregard  of  this  familiar 
rule  of  practice,  the  plaintiffs  proceeded  to 
issue  execution  and  collect  the  costs  therein 
provided  for,  although  they  were  then  as 
fully  cognizant  of  the  facta  which  rendered 
fruitless,  as  they  claimed,  a  mere  judgment 
at  law,  as  they  were  later  on  when  the  ac- 
tion at  bar  was  commenced.  When  the  sher- 
iff made  his  return,  stating  that  it  was  im- 
practicable for  him  to  remove  said  wall, 
the  plaintiffs  made  a  motion  to  compel  the 
defendant  to  remove  the  same.  It  requires 
no  discussion  to  show  that  this  motion  was 
properly  denied.  If  plaintiffs  were  entitled 
to  the  relief  therein  sought,  it  was  properly 
a  part  of  their  judgment  in  the  first  action, 
and,  ns  nlready  stated,  their  motion  should 
have  been  to  vacate  that  insufficient  judg- 
ment, and  to  reopen  the  case  so  as  to  invest 
the  court  with  the  power  to  proceed  in  the 
regular  way.  But,  assuming  that  the  court 
could  have  granted  the  deeir^  relief  upon  an 
independent  motion,  plaintiffs'  only  remedy 
in  case  of  a  denial  thereof  was  by  appeal. 
Wright  y.  yoatrand,  94  N.  Y.  31.  In  the 
light  of  these  antecedents  of  the  case  at  bar 
it  seeins  plain  to  a  demonstration  that  there 
is  no  foundation  for  it,  unless  the  "action  to 
reoover  real  property,"  formerly  known  as 
"ejectment,"  is  an  exception  to  the  compre- 
hensive Scheme  of  the  Code  to  abrogate  the 
former  distinctions  between  actions  at  law 
and  suits  in  equity.  It  is  urged  on  behalf  of 
the  plaintiffs  that  it  is  the  usual  practice  in 
actions  of  ejectment  to  first  establish  title 
at  law  and  then,  if  the  1^1  remedy  is  inad- 
equate, to  proceed  in  equity  for  such  further 
relief  as  may  be  authorized  by  the  facts  of 
the  case.  The  very  authorities  cited  in  sup- 
port  of  this  argument  prove  its  fallacious- 
ness. Corning  v.  Troy  Iron  &  Vail  Factory, 
40  N.  Y.  191,'  and  Baron  v.  Kom,  12/  N.  Y. 
224,  27  X.  E.  804,  were  cases  in  which  the 
equitable  remedy  was  held  to  ha%'e  been  prop- 
erly invoked  in  the  first  instance,  although 
it  was  contended  in  the  former,  as  it  is  here, 
that  it  was  projier  for  the  plaintiff  to  estab- 
lish title  at  law  before  commencing  his  suit 
in  equity.  In  Troy  A  B.  R.  Go.  v.  Botton,  H. 
Tunnel  d  W.  R.  Co.  86  N.  Y.  128,  the  action 
was  based  upon  a  single  trespass,  without 
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allegation  or  proof  of  irreparable  injury,  and 
it  was  to  this  state  of  facts  that  the  court 
applied  the  dictum  that  an  action  at  law 
should  be  had  before  a  suit  in  equity  will 
be  mtertained  because,  "for  aiwht  that  now 
appears,  one  action  at  law  wiirsufBce.*'  In 
Wheelock  V.  Xoonan,  108  N.  Y.  186,  18  N. 
£.  67,  alfao  an  action  for  trespass,  the  court 
did  extend  its  equitable  aid  on  the  groimd 
that  an  action  at  law  would  not  furnish  an 
adequate  remedy.  In  referring  to  the  gen- 
eral rule  that  a  court  of  equity  will  act  in 
such  cases  only  after  the  plaintiff's  right 
has  been  establuhed  at  law,  the  learned  writ- 
er of  the  opinion  in  this  court  said:  "Where 
the  facts  are  in  doubt '  and  the  right  not 
clear,  such,  undoubtedly,  would  be  a  just 
basis  of  decision,  though  the  modem  system 
of  trj'ing-equity  cases  makes  the  rule  less  im- 
portant. Where,  as  in  an  intrusion  by  rail- 
road companies,  whose  occupation  threatens 
to  be  continuous,  the  injury  partakes  of  that 
character,  an  action  at  law  to  establish  the 
ri^t  has  not  been  required."  Illustratious 
of  the  rule  that  both  legal  and  equitable  re- 
lief may  be  had  in  the  same  action  may  be 
found  in  the  earlier  cases  of  Phillipt  v,  Qor- 
ham,  17  N.  Y.  270;  Lattin  v.  McCarty,  41  N. 
Y.  107,  and  Wi-ight  v.  Wright,  64  N.  Y.  437, 
although  it  must  be  conceded  that  proper 
discrimination  has  not  always  been  made  t>e- 
tween  single  and  several  causes  of  action,  as 
distinguished  from  different  kinds  of  relief 
upon  one  cause  of  action.  Turning  again 
from  the  authorities  to  the  Code,  the  reason 
for  the  retention  of  some  of  the  incidents  of 
the  former  action  of  ejectment  is  apparent. 
Many,  if  not  most,  of  the  cases  to  recover 
real  property  are  actions  at  law,  pure  and 
simple,  in  which  the  right  of  possession, 
based  upon  proof  of  title,  can  be  adequately 
enforced  by  execution.  The  action  nuiy  be 
maintained  by  the  landlord  against  his  ten- 
ant :  or  by  one  whose  lajid,  unencumbered  by 
buildings,  is  withheld,  and  can  be  fully  re- 
stored under  a  judgment  establishing  his 
right  of  possession;  or  by  another  within  the 
limits  of  whose  land  structures  have  been 
erected  by  a  wrongdoer  which  pass  as  a 
whole  to  the  plaintiff  and  follow  the  right  to 
po^ession  of  the  land.  These  incidents  of 
the  purely  legal  side  of  an  action  to  recover 
real  property  are  not  inconsistent  with  the 
equitable  remedies  which  may  and  should  be 
invoked  when,  as  in  the  plaintiffs'  first  ac- 
tion, the  naked  legal  judgment  establishing 
title  and  the  right  to  possession  is  claimed  to 
be  unenforceable  by  execution. 

The  application  of  these  principles  to  the 
case  at  bar  requires  the  reversal  of  the  fudg- 
ment  of  the  courts  below  and  the  dismissalof 
the  plaintiffs'  complaint;  but,'-in  view  of  the 
hardships  visited  upon  the  plaintiffs  by  the 
palpable  and  continuing  wron|f  of  the  defend- 
ant, the  reversal  should  be  without  costs. 

Parker,  Ch.  J.,  and  Oray,  0*Brlaa« 
Lu&dom,  and  Cullen,  JJ.,  concur. 

Haiffht,  J.,  dissents. 
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UNITED  STATKS  CIRCUIT  COURT  OF  APPEALS,  NINTH  CIRCUIT. 


COSMOS      EXPLORATION  COMPANY 
Appt., 

V. 

GRAY  EAGLE  OIL  COMPANY  et  dL 


PACIFIC  LAND  &  IMPROVEMENT  COM- 
PANY, Appt., 

V. 

ELWOOD  OIL  COMPANY  «t  al. 

(SO  a  C  A.  TO,  112  Fed.  4.) 

1.  The  Federal  eottrta  «ve  without  Jn- 
rlMlletlon  ie  entertain  a  anlt  to  deter- 
mine  the  respective  rl^ts  of  the  parties  to 
any  land  tbe  title  to  which  remains  In  the 
gorenunent  of  the  United  States,  ta  regard  to 
which  a  contest  la  pending  In  tb«  Land  De- 
partment of  tbe  government. 

2.  A  Federal  court  of  eqnitr  hui  no  fn- 
rUdlctlonof  a  suit  to  try  tbe  title  to  land 
of  which  defendant  la  In  possessloD. 

3.  A  Federal  eonrt  of  eanlty  mar  laane 
an  Inionetlon  to  preserve  in  ttatu  quo  real 
property,  a  controversy  with  respect  to  the 
title  to  wbleb  Is  pending  in  tbe  I«nd  Depart- 
ment. 

4.  Land  In  poaaeaalon  of  persons  pros- 
pectins  for  oil  thereon  with  tbe  In- 
tention of  loeatlnar  It  as  mineral  land  1b 
not  vacant  and  open  to  settlement,  within  the 
meaning  oC  the  act  of  CougreBs  of  Jane  4. 
IS97,  permitting  the  exchange  thereof  for 
land  within  a  forest  reserve,  although  no  oil 
or  mineral  is  known  to  exist  therein,  and  no 
claim  thereto  an^ears  on  the  records  of  tbe 
land  ofQce. 

(GUbwt,  Circuit  Judge,  diaaentt.) 

(November  IB,  1901.) 

APPEALS  by  plaintiffs  from  decrees  of  the 
Circuit  Ctourt  of  the  United  States  for 
the  Southern  District  of  California  in  favor 
of  defendants  iu  suits  brought  to  quiet  title 
to  certain  real  estate.  Affirmed. 

Statement  by  Smmlmj,  District  Judge : 
The  bill  of  complaint  in  the  Pacific  Land  & 

Improvement  Company  agidnat  the  Elwood 
Oil  Company  allies,  in  substance:  That 
the  selection  by  complainant's  predecessor  in 
interest,  one  J.  R.  Johnston,  on  the  23d  day 
of  December,  1899,  under  the  act  of  Congress 
of  June  4,  1897,  entitled  "An  Act  Mdcing 
Appropriations  for  Sundry  Civil  Expenses  of 
the  (Jovernment  for  tbe  Fiscal  Year  Ending 
June  30,  1898,  and  for  Other  Purposes,"  of 
the  E.  J  of  the  S.  W.  i  of  section  4  in  town- 
ship 29  S.,  range  38  E.,  M.  D.  B.  M.,  con- 
taining 80  acres  of  land,  and  no  more,  in 
lieu  of  a  tract  of  80  acm  of  nonmlneral  land 


NoftE. — The  authorities  on  the  question  In- 
volved In  the  above  case,  as  to  what  constitutes 
vacant  land  under  the  act  of  Congress,  are  pre- 
sented with  great  care  and  diligence  by  tbe 
briefs  In  tbe  case,  and  also  by  the  opinion  of  the 
court.  The  affirmance  of  the  decision  by  the 
Supreme  Court  of  the  United  States  In  190  V. 
B.  801,  47  Ik  ed.  — ,  of  coarse  puts  tbe  ques- 
tion beyond  further  controversy. 
61  L.  R.  A. 


included  within  the  limits  of  a  public  forest 
reservation,  for  which  the  United  States  hu 
issued  to  him  a  patent,  and  which  the  SMid 
Johnston  on  December  20,  1899,  under  and 
pursuant  to  the  provisions  of  said  act  of 
June  4,  1897,  relinquished  to  the  United 
States  by  deed  of  conveyance  recorded  in  the 
office  of  the  county  recorder  of  the  county  in 
which  said  tract  is  situated,  which  Johnston 
delivered  at  the  time  of  his  lieu  selection,  on 
the  23d  day  of  December,  1899,  to  tbe  regis- 
ter and  receiver  of  the  luid  office  at  Visuia, 
California,  within  which  the  selected  land 
is  situate,  which  deed,  indorsed  as  Tecorded 
as  aforesaid,  the  said  Johnston  at  the  said 
time  filed  io  said  local  land  office,  together 
with  a  full  and  correct  abstract  of  his  title 
to  the  relinquished  tract,  duly  certified  as 
such  by  the  county  recorder  of  the  county  in 
which  the  tract  is  situated,  showing  him  to 
be  the  owner  thereof  in  fee,  free  from  any  en- 
cumbrance, at  the  time  of  aueh  relinquish- 
ment, together  with  his  nonmlneral  affldaTit, 
and  together  with  hia  selection  of  the  E.  i  of 
the  S.  W.  i  of  said  section  4  in  lieu  of  the 
tract  relinquished.  That  on  the  said  23d  day 
of  December,  1899,  said  roister  and  receiver 
duly  accepted  and  filed  said  deed,  abstract  of 
title,  nonmlneral  affidavit,  and  selection  of 
the  said  Johnston,  and  duly  entered  such  se- 
lection upon  the  official  records  of  his  office. 
That  the  register  did  then  and  there  certify 
that  tbe  tract  so  selected  by  the  said  John- 
ston was  free  from  conflict;  that  there  wma 
no  adverse  filing,  entry,  or  claim  thereto; 
that  the  selected  lands  were,  at  the  time  of 
selection,  unappropriated,  vacant  public 
lands  of  the  United  States,  open  to  settle- 
ment, and  returned  by  the  surveyor  general 
as  agricultural  in  character  ;1hat  such  lands, 
when  selected,  did  not  contain  any  known 
minerals  or  known  petroleum  or  known 
mineral  (^Is;  tiif^  no  mineral,  petroleum,  or 
known  mineral  oil,  or  nlineral  substance  of 
any  kind,  had  ever  been  discovered  within 
the  limits  thereof.  That  on  April  11,  1900, 
Johnston  conveyed  the  tract  so  selected,  and 
all  his  right,  title,  and  interest  therein,  to 
the  complainant,  who  has  ever  since  been  the 
owner  thereof.  That  the  defendants  based 
their  claim  to  the  tract  in  GtHitroversy  upon 
a  certain  pretended  placer  mining  location 
covering  the  S.  W.  i  of  said  section 
4,  allied  to  have  been  made  on  June 
11,  1899,  under  the  mining  laws  of 
the  United  States,  by  eight  named  per- 
sons, whose  intereste  the  defendants  claimed 
to  have  acquired  by  mesne  conveyances. 
That  said  location  was  void  for  the  rea- 
son that  no  discovery  of  oil  or  other 
mineral  was  made  within  its'  limits  until 
after  the  selection  by  said  Johnston  as  afore- 
said. That,  after  the  lands  in  controversy 
were  selected  by  said  Johnston,  certain  of 
the  defendants  filed  in  the  local  land  office  at 
Visalia  a  written,  verified  protest  against 
such  selection,  wherein  it  was  allied  that 
said  lands  were  not  subject  to  selection  un- 
der said  act,  for  the  reason  that  the  same 
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was  mineral  land,  and  was  included  within 
tlie  boundaries  of  a  ralid  placer  location. 
That  said  protest  prayed  that  the  commis- 
sioner of  the  General  Land  Office  order  a 
hearing  to  determine  the  mineral  character 
of  said  lands,  and  that  the  selection  thereof 
made  by  said  Johnston  be  rejected.  That 
said  protest  is  pending  before  the  comnm- 
sioner  of  the  General  ^nd  Office.  That  the 
same  is  insufficient  to  justify  a  hearing  be- 
ing ordered  by  the  Land  Department  to  de- 
termine the  character  of  said  land,  or  to 
-change  its  classification  as  fixed  by  the  re- 
port of  the  surveyor  general,  for  the  reason 
that  the  dame  does  not  show  that  there  was 
any  known  mine  or.  any  known  salines  or 
any  known  or  existing  petroleum  wells  or 
known  petroleum  deposits  on  the  selected 
land  at  the  time  of  its  selection,  showing  the 
same  to  be  more  valuable  for  mining  than 
a^icultural  or  other  purposes.  That,  not- 
-witbstanding  Johnston  acquired  the  complete 
equitable  title  to  the  land  in  controversy  by 
his  selection  thereof,  and  notwithstanding 
that  he  was  entitled  to  the  complete  and  un- 
interrupted enjoyment  and  possession  of  the 
same,  the  defendants,  against  the  will  of  the 
said  Johnston,  knowing  that  said  land  had 
been  selected  by  him  under  the  .act  of  Con- 
igresB  aforesaid,  and  knowing  his  rights  in 
the  premises,  without  ainr  right  in  them- 
selves, or  any  of  them,  did,  on  or  about  the 
6th  day  of  January,  1900,  by  themselves  and 
their  employees,  without  right,  and  wrong- 
fully and  unlawfully,  and  without  the 
knowledge  or  consent  of  said  Johnston,  and 
in  disregard  of  his  rights,  enter  upon  and 
became  possessed  of  the  lands  in  question, 
and  erected  a  derrick  and  other  machinery 
thereon,  and  proceeded  to  excavate  the  soil 
thereof  and  to  bore  a  well  therein,  seeking 
ior  petroleum  oil  therein,  for  the  purpose  of 
taking  the  same,  if  found,  to  their  own  use, 
and  removing  the  same.  That  afterward, 
about  the  last  of  Janimry,  1900,  the  defend- 
ants found  in  said  well  petroleum  oil  in 
profitable  quantities,  and  that  they  are  en- 
.^aged  in  wrongfully  and  unlawfully  pump- 
ing large  quantities  of  oil  from  saia  well, 
ana  removing  the  same  from  said  lands,  and 
selling  and  disposing  of  and  marketing  the 
same,  and  appropriating  the  proceeds  thereof 
to  their  own  use,  and  will  continue  to  do  so, 
to  the  great  waste  and  irreparable  injury  of 
said  premises,  unless  restrained  therefrom 
by  order  of  injunction,  and  that,  unless  re- 
strained by  order  of  the  court,  the  defend- 
ants will  bore  other  wells  upon  said  prem- 
ises, and,  if  successful  in  obtaining  petrole- 
um therein,  will  take  such  petroleum  there- 
from and  market  the  same  for  their  own  use 
and  benefit,  and  that  complainant  has  no 
-complete  or  adequate  legal  remedy  against 
the  wrongs  complained  of.  The  prayer  of 
the  bill  is  for  a  temporary  injunction,  re- 
straining the  defendants  from  further  bor- 
ing of  wells  upon  the  premises  and  the 
further  removing  of  oil  therefrom,  and  that 
upon  the  final  nearing  such  injunction  be 
made  perpetual.  It  also  asks  a  decree  ad- 
judging that  complainant  has  the  full,  com- 
plete, and  equitable  title  to  the  premises; 
«1  L.  R.  A. 


that  the  adverse  claims  of  the  defendants 
thereto  are  wholly  without  ri^ht  and  un- 
founded ;  that  a  receiver  be  appmnted  to  take 
pc^session  of  the  property,  and  preserve  the 
same  and  the  products  thereof  until  the 
further  order  of  the  court;  and  for  such 
other  relief  as  may  be  proper  in  the  prem- 
ises. The  act  of  Congress  of  June  4,  1897, 
before  referred  to,  contains,  amoncr  other 
things,  the  following  provisions:  "That  in 
cases  in  which  a  tract  covered  by  an  unper- 
fected  bona  fide  claim  or  by  &  patent  is  in- 
cluded within  the  limits  of  a  public  forest 
reservation,  the  settler  or  owner  thereof 
may,  if  he  desires  to  do  so,  relinquish  the 
tract  to  the  government,  and  may  select  in 
lieu  thereof  a  tract  of  vacant  land  open  to 
settlement,  not  exceeding  in  area  the  tract 
covered  by  his  daim  or  patent;  and  no 
charge  shall  be  made  in  such  eases  for  mak- 
ing the  entiy  of  record,  or  issuing  the  pat- 
ent, to  cover  the  tract  selected:  Provided 
further,  that  in  cases  of  unperfected  claims 
the  requirements  of  the  laws  respecting  set- 
tlement, residence,  improvements,  and  so 
forth  are  complied  with  on  the  new  claims, 
credit  bein^  allowed  for  the  time  spent  on 
the  relinquished  claims."  30  Stat,  at  L.  36, 
chap.  2.  To  the  bill  of  complaint  the  de- 
fendants interposed  a  demurrer  upon  the 
grounds:  "(1)  That  enoi^^h  does  not  ap- 
pear upon  the  face  of  the  bill  to  show  this 
court's  jurisdiction  of  the  subject-matter  of 
the  suit;  (2)  that  complainant  has  not,  by 
its  said  bill,  stated  any  cause  entitling  it  to 
any  relief  against  the  defendants,  or  either 
of  them;   (3)   that  the  said  bill  is  alto- 

f ether  multifarious;  (4)  that  it  appeareth 
y  the  plaintiff's  own  showing,  by  the  said 
bill,  that  it  is  not  entitled  to  the  relief 
prayed  by  the  bill  against  theee  defendants, 
or  either  or  of  any  of  them,  nor  to  any  re- 
lief against  these  defendants,  or  either  of 
them  or  any  of  them," — and  prays  the  judg- 
ment of  the  court  whether  they,  or  either  of 
them,  should  be  compelled  to  make  any  an- 
swer to  the  said  bill. 

Argued  before  Oilbert  and  Morrow,  Cir- 
cuit Judges,  and  Hawley,  District  Judge. 

Messrs.  John  H.  BUtohell,  JTolm  M. 
Thurston,  and  T.  C.  Van  Ness,  with 
Messrs.  Shirley  C.  Ward,  JTeJferson 
Chandler,  and  JT.  W.  Swanwiok,  for  ap- 
pellants : 

Fending  determination  of  title  in  the  land 
office,  the  court  had  jurisdiction  by  injuno* 
tion,  to  prevent  waste,  and  preserve  the  prop- 
erty. 

Olive  Land  d  Development  Co.  v.  Olm- 
Btead,  103  Fed.  568 ;  JEtna  Petroleum  Co.  v. 
Cripps,  44  C.  C.  A.  679,  105  Fed.  999;  Er- 
hardt  V.  Boaro,  113  U.  S.  537,  28  L.  ed.  1117, 
5  Sup.  Ct.  Rep.  565;  Jiorthern  P.  R.  Co.  v. 
Hitssey,  9  O.  C.  A.  463,  15  U.  S.  App.  391,  81 
Fed.  231;  Toledo,  A.  A.  &  N.  it.  R.  Co.  v. 
Penmylvanvi  Co.  IB  L.  R.  A.  395,  5  Inters. 
Com.  B^:  645,  54  Fed.  746;  Union  Mill  d 
Win.  Co.  V.  Warren,  82  Fed.  522;  Walker  v. 
Emerson,  89  Cal.  456,  26  Pac.  968;  Richards 
V.  Dower,  64  Cal.  63,  28  Pac.  113;  More  v. 
Massini,  32  Cal.  590;  Kittle  v.  Pfeiifer,  22 
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Cal.  485;  Poirier  t.  Fetter,  20  Kan.  49; 
Stark  V.  Starr,  6  Wall.  418,  18  L.  ed.  930; 
Kerr,  luj.  3d  ed.  pp.  63,  66-68,  88;  3  Pom. 
Eq.  Jar.  S  1339;  Betimatt  v.  Hameta,  42  W. 
Va.  433,  36  L.  R.  A.  366,  26  8.  E.  271; 
Wood  V.  Murray,  85  Iowa,  505,  52  X.  W. 
356:  West  Coast  Improv.  Co.  v.  Winaor,  8 
Wash.  490,  36  Pac  441;  Com  v.  Garrett,  7 
(Mela.  375,  54  Pac  546;  Calhoun  v.  MoCor- 
nack,  7  Okla.  347,  54  Pac.  493;  Boyd  v.  Des- 
rozier,  20  Mont.  444,  52  Pac.  53;  Waterloo 
Mm.  Co.  V.  Doe,  27  G.  C.  A.  50,  48  U.  8.  App. 
411,  82  Fed.  45;  United  Statea  v.  Quglard, 
70  Fed.  21 ;  Tkomaa  v.  Hantakala  Marble  d 
Talc  Co.  7  0.  C.  A.  330,  8  U.  S.  App.  429,  58 
Fed.  485;  Buskirk  r.  King,  18  C.  C.  A.  418, 
26  U.  S.  App.  607,  72  Fed.  22;  Wood  v. 
Braxton,  54  Fed.  1005;  Lanier  v.  Alison,  31 
Fed.  100;  Xantahala  Marble  &  Talo  Go.  v. 
Thomas,  76  Fed.  59;  King  v.  Campbell,  85 
Fed.  814;  Hall  v.  Equator  Min.  d  Smelting 
Co.  Fed.  Oas.  No.  5,931;  Johnson  v.  Hughes, 
58  N.  J.  406,  43  Atl.  901. 

A  suit  to  quiet  title  may  be  maintained  in 
the  Federal  court  by  a  complainant  out  of 
possession  against  a  defendant  in  possession, 
provided  ejectment  will  not  lie. 

Parker  v.  Oi  eniian,  18  How.  137,  15  L.  ed. 
318;  Southern  P.  R.  Co.  v.  Stanley,  49  Fed. 
203;  Bruaie  v.  Gates,  80  Cal.  462,  22  Pac. 
284;  Whitehead  v.  Shattuck,  138  U.  S.  146, 
34  L.  ed.  873,  11  Snp.  Ct.  Rep.  276;  Reynolds 
V.  First  Sat.  Bank,  112  C.  S.  405,  28  L.  ed. 
733,  o  Sup.  Ct.  Rep.  213;  Bardon  v.  Land  d 
River  Improv.  Co.  157  U.  S.  327,  39  L.  ed. 
719,  15  Sup.  Ct.  Rep.  650:  Tuffrce  v.  Pol- 
hemus,  108  Cal.  670,  41  Pac.  806. 

The  legal  title  not  being  in  complainants, 
they  cannot  maintain  an  itction  at  law  for 
the  possession  of  the  premises. 

Carter  v.  Ruddy,  166  U.  S.  493,  41  L.  ed. 
1090,  17  Sup.  Ct.  Rep.  640. 

The  remedy  at  law  is  insufficient. 

2  Am.  £  Eng.  Enc.  Law,  2d  ed.  pp.  199, 
200;  Watson  v.  Sutherland,  5  Wall.  79,  18 
L.  ed.  583;  Boyce  v.  (Irundy,  3  Pet.  210,  7  L. 
ed.  655;  Kilbourn  v.  Hunderland,  130  U.  S. 
505-514,  32  L.  ed.  1005-1009,  9  Sup.  Ct.  Rep. 
594;  Oormlcy  v.  Clark,  134  U.  S.  338,  33  L. 
ed.  909,  10  Sup.  Ct.  Rep.  554;  Brush  Electric 
Co.'s  Appeal,  114  Pa.  574,  7  Atl.  794;  John- 
ston V.  Price,  172  Pa.  427,  33  Atl.  688. 

A  court  of  equity  will  preserve  the  status 
of  property,  and  prevent  wante,  while  the 
quefttion  of  title  is  pending  before  the  Lend 
apartment. 

Hunt  V.  aicese,  75  Cal.  620,  17  Pac.  920; 
Heas  V,  Winder,  34  Cal.  270;  Porter  v.  Jen- 
nings. 8!l  Cal.  440.  26  Pac.  905:  Bullard  v. 
Kempff,  UU  Cal.  9,  50  Pne.  780;  More  v. 
Masaini,  3:£  Cal.  590;  Richards  v.  Dourer,  64 
Cal.  63,  28  Pac.  113;  Erhardt  v.  Boaro,  113 
U.  S.  5.17,  28  L.  ed.  1116.  5  Sup.  Ct.  Rep. 
505:  Beltmnn  v.  Harness,  42  W.  Va.  433,  36 
L.  R.  A.  500,  26  S.  E.  271. 

Injunction,  not  ejectment,  is  the  proper 
remedv. 

Smith  V.  MeCann.  24  How.  398,  16  L.  ed. 
jU;  McCool  V.  Smith,  1  Black,  459,  17  L. 
ed.  218:  Schrack  r.  Zubler,  34  Pa.  38; 
O'Connell  v.  Dougherty.  32  Cnl.  4.j8;  Sieayze 
V.  Burke.  12  Pet.  11,  0  L.  ed.  980;  Vnited 
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States  T.  Parrott,  McAll.  271,  Fed.  Gas.  No. 
15,998;  Markham  v.  Howell,  33  Ga.  508; 
Kain  v.  Vanderlntrghf  1  Jdhas.  Ch.  11 ;  Den- 
nett T.  Dennett,  43  N.  H.  SCO;  Denny  v. 
Branson,  29  Pa.  382;  Farrant  v.  Lovel,  3 
Atk.  722 ;  Birch-Wolfe  v.  Birche,  L.  R.  9  Eq. 
683;  Talbot  v.  Scott,  4  Kay  &  J.  96;  Haigh 
Y.  Jagyer,  2  Collv,  Ch.  Cas.  231;  Cornelius 
y.  Post,  9  N.  J.  Eq.  1,  196;  1  High,  Inj.  9 
697. 

There  was  no  such  acquiescence  by  com- 
plainants in  the  wrongs  committed  de- 
fendants as  to  estop  complainants  from 
maintaining  this  action. 

McLean  v.  Fleming,  96  U.  S.  245,  24  L.  ed. 
828;  Scliettiiehorn  v.  h'Espenasse,  2  IHIL 
360,  1  L.  ed.  415,  Fed.  Cas.  No.  12,454; 
Laurence  v.  Botctnan,  McAll.  419,  Fed.  Cas. 
No.  8,134;  Lux  v.  Haggin,  69  Cal.  255.  10 
Pac.  074;  Boggs  v.  Merced  Min.  Co.  14  Cal. 
279;  Stockman  v.  Riverside  Land  d  Irrig. 
Co.  64  Cal.  67,  28  Pac.  116;  Morrill  v.  St. 
Anthony  Foils  Water-Pmoer  Oc.  26  Hinn. 
222,  37  Am.  Rep.  399,  2      W.  842. 

Appellants  acquired  equitable  titie  at  the 
date  of  their  selection  of  the  lands  in  con- 
troversy. 

A  mineral  claimant,  contesting  an  agricul- 
tural entry  of  land  returned  as  agricultural, 
must  show  an  actual  development  of  the  land 
for  its  mineral  product,  and  an  actual  dis- 
covery and  production  of  mineral  or  petrde- 
um,  in  profitable  quantities,  from  a  known 
mine  or  producing  oil  well,  at  the  time  the 
agricultural  claimant's  title  vested,  so  as  to 
show  the  same  was  then  more  valuable  for 
mineral  tlian  agricultural  purposes. 

Ought  V.  Harkins,  2  Land  Dec.  721;  Davis 
V.  Weibhold,  139  U.  S.  507,  35  L.  ed.  238.  II 
Sup.  Ct.  Rep.  028 ;  Magalia  Gold  Min.  Co.  v. 
Ferguson,  6  Ijind  Dec.  218;  Xi^tolas  v. 
Abercrombie,  6  Land  Dee.  303;  Re  Downs,  7 
Ijind  Dec.  71;  Cutting  v.  Reininghaiu,  7 
Land  Dec.  265;  CresireU  Min.  Co.  v.  John- 
son, K  I^nd  Dec.  440 ;  Re  Laney,  9  Land  Dee. 
S3;  Rarringer  &  Adams,  Mines  ft  Mining, 
pp.  376,  377. 

Proof  that  neighboring  land'  contains  oil 
in  profitable  quantities  is  not  sufficient  to  de- 
feat an  entry  as  agricultural. 

Roberts  v.  Jcpaon,  4  Land  Dee.  60;  Jones 
V.  Driver,  15  Land.  Dec.  514;  yevada  Sierra 
Oil  Co.  V.  Jlome  Oil  Co.  88  Fed.  673 ;  Gird  w 
California  Oil  Co.  60  Fed.  541;  Miekael  t. 
Mills,  22  Colo.  439,  45  Pac.  429;  Davis  t. 
Weibbold,  139  U.  S.  507,  509,  35  L.  ed.  238, 
239,  11  Sup.  Ct.  Rep.  628;  Peirano  v.  Pen- 
dola,  10  Land  Dec.  537;  Johns  v.  Marsh,  15 
Land  Dec.  198 :  Dobler  v.  yorthem  P.  R.  Co. 
17  Land  Dec.  103;  Deffeback  v.  Hawke,  115 
l:.  S.  392,  29  L.  ed.  423.  6  Sup.  Ct.  Rep.  95; 
Central  P.  R.  Co.  v.  Valentine,  11  Land  Dec. 
■238. 

Xeither  discoxery  without  location,  nor  lo- 
cation without  discover}',  gives  title  or  right 
of  possession. 

\evada  Sierra  Oil  Co.  v.  Home  OH  Co.  98 
Fed.  673:  Adams  v.  Crairford,  116  Cal.  495, 
48  Pac.  488;  Horairell  v.  Ruiz,  97  Gal.  111,. 
I  Pac.  197:  Garthe  v.  Hart.  73  tial.  641.  15 
Pac.  93;  Sparks  v.  Pierce,  115  U.  S.  408,  29 
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Jj.  ed.  428,  6  Sup.  Ct.  K«p.  102;  Lexis  v. 
HeattU),  1  Land  Dec  41)7. 

The  complete  equitable  title  yeets  in  the 
selector  of  forest  reserve  lieu  lands  at  the 
date  of  selection,  if  the  lands  were  then  sub- 
ject to  selection,  and  the  selector  had  perfect 
title  to  the  forest  reserve  lands  surrendered 
to  the  government,  and  no  subsequent  discov- 
ery or  production  of  mineral  on  the  selected 
land  can  impair  tbe  title  of  the  Beleetor,  nor 
iRiange  the  legal  character  of  the  land  as 
fixed  by  its  known  condition  at  the  date  of 
selection.  Neither  can  the  selector's  rights 
be  affected  by  his  purpose,  motive,  or  inten- 
tion in  making  selection. 

Re  Hyde,  28  Land-Dec.  286;  Iron  Silver 
Min.  Co.  V.  Reynolds,  124  U.  S.  374,  31  L. 
ed.  46(J  8  Sup.  Ct.  Rep.  597;  Sullivan  v. 
Iron  Silver  Altn.  Co.  143  U.  S.  431,  36  L.  ed. 
214,  12  Sup.  Ct.  Rep.  555;  Olive  Land  tt 
Developtiient  Co.  v.  Olmstead,  103  Fed.  568. 

Land  is  vacant  and  open  to  settlement,  and 
hence  subject  to  selection,  under  the  forest 
lieu  land  act,  although  within  the  boundaries 
of  an  exi&ting  mining  location,  and  althoi^h 
the  mining  claimants  are  in  possession  and 
improving  the  property,  provided  no  mineral 
has  been  discovered  thereon. 

Be  Hytlc,  28  Land  Dec.  284;  Etling  v.  Pot- 
ter, 17  Land  Dec.  424;  Strepcy  v.  Stark,  7 
Colo.  614,  5  Pae.  Ill;  Lemv  v.  Seattle,  1 
Land  Dec.  497;  Hopkins  v.  Xoyes,  4  Mont. 
o50,  2  Pac.  280;  Oarthe  v.  Hart,  73  Cal.  542, 
15  Pac.  93;  Horsitell  v.  Ruiz.  67  Cal.  Ill, 
7  Pac.  197 ;  Sparks  v.  Pierce,  1 15  U.  S.  408- 
413,  29  L.  ed.  428-430.  6  Sup.  Ct.  Rep.  102; 
Deffeback  v.  Haurke,  115  U.  8.  392,  20  L.  ed. 
423,  6  Sup.  Ct.  Rep.  05. 

When  the  purchase  price  has  been  paid 
and  the  law  otherwise  fully  complied  with, 
the  equitable  title  vests,  and  nothine  subse- 
quently occurring  can  impair  such  title. 

Re  McDonald,  30  Land  Dec.  124;  Clarke  v. 
Xurthern  J*.  R.  Co.  30  Land  Dee.  145 ;  Ben- 
son Min.  A  Smelting  Co.  v.  Alta  3lin.  d 
Smelting  Co.  145  U.  S.  428,  36  L.  eti.  762,  12 
Sup.  Ct.  Rep.  877;  Re  Baca  Float  ,Vo.  3,  29 
I.And  Dec.  45;  Shaw  v.  Kellogg,  170  U.  S. 
312,  42  L.  ed.  1050,  18  Sup.  Ct.  Rep.  632; 
L«rritio  e  v.  Madegan,  1  Dill.  457,  Fed.  Cas. 
No.  8,096;  Allen  v.  Merrill,  8  Land  Dee. 
207;  Re  Slimaon,  15  Land  Dec.  255;  Culver 
V.  Uthe,  133  U.  S.  655,  33  L.  ed.  776,  10  Sup. 
Ct.  Rep.  415;  French  v.  Spencer,  21  How. 
228,  16  L.  ed.  07;  Simmons  v.  Wagner,  101 
U.  S.  2«1,  25  L.  ed.  911;  United  Slates  v. 
Hughes,  11  How.  508.  13  L.  ed.  816;  Stark  v. 
Stnrr,  6  Wall.  414,  18  L.  ed.  928;  Wirth  v. 
Branson,  98  U.  S.  118,  25  L.  ed.  86;  Carroll 
V.  Saffoift,  3  How.  441,  U  L.  ed.  671;  With- 
erspoon  V.  Duncan,  4  Wall.  210,  18  L.  ed. 
339;  Detfeback  v.  Hatcke,  115  U.  S.  302,  29 
L.  ed.  42.1,  6  Sup.  Ct.  Rep.  95;  Colorado  Coal 
d  I.  Co.  V.  United  States,  123  U.  S.  307,  31 
L.  ed.  182,  8  Sup.  Ct.  Rep.  131;  Dacis  v. 
^^'eibhotd,  139  L".  S.  524,  35  L.  ed.  244, 11  Sup. 
Ct.  Rep.  628:  Jones  v.  DrirtT,  15  Land  Dec. 
518;  Re  Jacks,  7  Land  Dec.  570;  Rea  v. 
Stephenson,  15  Land  Dec.  37;  Reid  v.  La- 
xallee,  20  Land  Dec.  100. 

The- rights  of  the  parties  to  state  lieu  se- 
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'  lections  are  determined  by  the  facta  as 
known  to  exist  at  the  date  of  the  selection. 

Moioell  V.  Slauaon,  83  Cal.  546,  23  Pac. 
692;  Shenandoah  Min.  <E  Mill.  Co.v.Morgant 
106  Cal.  416,  39  Pac.  802;  McCreery  v.  Has- 
kell, 119  U.  S.  327,  30  L.  ed.  408,  7  Sup.  Ct. 
Rep.  176;  Bludicorth  v.  Lake,  33  Cal.  256. 

When  one  has  performed  all  the  prerequi- 
site <wnditions  entitling  him  to  the  issue  of  s 
patent,  the  maKim,  "Equi^  lodes  on  that  as 
done  which  ought  to  have  been  done,"  con- 
trols ;  and  a  court  of  equity  will  treat  his 
rights  under  such  entry  as  if  a  patent  had 
been  issued. 

Southern  P.  R.  Co.  v.  Wiggs,  14  Sawy.  576, 
43  Fed.  333;  Southern  P.  R.  Co.  v.  Smith,  74 
Fed.  591 ;  Southern  P.  R.  Co.  v.  Groeok,  31  C. 
C.  A.  334,  69  U.  S.  App.  366,  87  Fed.  970; 
Aiken  v.  Ferry,  6  Sawy.  70,  Fed.  Cas.  No. 
112;  SivimoHS  v.  Wagner,  101  U.  S.  261,  25 
L.  ed.  911;  ^cA'ec  v.  Donahue,  76  Cal.  504, 
18  Pac.  438:  Whitney  v.  Morrow,  112  U.  S. 
695, 28  L.  ed.  872,  5  Sup.  Ct.  Rep.  333 ;  Ltmg- 
deau  V.  Hanes,  21  Wall.  529,  22  L.  ed.  608; 
Michigan  Land  <£  Lumber  Co.  v.  Rust,  168 
U.  S.  594,  42  L.  ed.  591,  18  Sup.  Ct.  Rep. 
208;  Cornelius  v.  Kessel,  128  U.  S.  456,  32 
L.  ed.  482,  0  Sup.  Ct.  Rep.  122;  Re  Aher- 
crombie,  6  Land  Dec.  S93 ;  Re  Miner,  9  Land 
Dec.  408;  Ite  Laney,  9  Land  Dec.  83;  Re 
Plymouth  Lode,  12  Land  Dec  513;  Colorado 
Coat  <£  /.  Co.  V.  United  Btatea,  123  U.  S. 
307-328.  31  L.  ed.  18S-190,  8  Sup.  Ct  Bep. 
131.. 

The  lands  here  in  question  were  "open  to 
settlement"  under  the  existing  town-site  laws 
when  selected  under  the  forest  reserve  lieu 
land  act,  and  hence  were  subject  to  selection 
under  such  act. 

DeffebaOt  t.  Hau;ke,  115  U.  S.  302,  29  L. 
ed.  423,  0  Sup.  Ct.  Rep.  95 ;  Colorado  Coal  d 
I.  Co.  V.  United  States,  123  U.  S.  307,  31  L. 
ed.  182,  8  Sup.  Ct.  Kep.  131;  Davis  v.  Weib- 
bold,  139  U.  S.  524,  35  L.  ed.  244,  11  Sup.  Ct. 
Rep.  628;  Bardcn  v.  Xorthem  P.  R.  Co.  154 
U.  S.  288,  38  L.  ed.  992,  14 'Sup.  Ct.  Rep. 
1030;  Sham  v.  Kellogg,  170  U.  S.  312,  42  L 
ed.  1050,  18  Sup.  Ct.  Rep.  632. 

The  character  of  tjie  right  acquired  by  the 
selection  is  to  be  measured,  not  by  the  anal- 
ogies of  the  settlement  taws,  but  by  tbe  lan- 
guage of  the  statute,  and  its  purpose  and  in- 
tent clearly  were  to  enable  a  party  to  acquire 
title  to  land  which  he  selected,  if  at  the  time 
of  selection  the  same  was  subject  to  selection 
under  the  provisions  of  the  statute.  This  be- 
ing done,  his  title  was  at  once  as  good  as  if 
the  patent  issued  instantly. 

Larriciere  v.  }fadegan.  1  Dill.  457,  Fed. 
Cas.  No.  8,096;  Allen  v.  Merrill,  8  Land  Dec. 
207;  Re  Stimson,  15  Land  Dec.  255;  French 
V.  Spencer,  21  How.  228,  16  L.  ed.  97;  Culver 
V.  Vthe,  133  U.  S.  655,  33  L.  ed.  776,  10  Sup. 
Ct.  Rep.  415;  Re  Baca  Float,  ^o.  3,  29  Land 
Dec.  45;  Shaur  v.  Kellogg,  170  U.  S.  312,  42 
L.  ed.  1050,  18  Sup.  Ct.  Rep,  632. 

Intent  or  purpose  alone  is  never  material 
in  law. 

1  Bishop,  Crim.  Proc.  1101,  1107,  note  6; 
Wharton,  Ev.  fi  936,  note  3. 

Tlie  act  of  June  4,  1897,  is  an  offer  upon 
the  part  of  the  government,  and,  until  re- 
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pealed,  a  continuing  offer,  to  exchange  any  of 
its  vacant  land  open  to  settlement  for  a  like 
■quantity  of  similar  land  within  a  foreBt 
Teserration  for  which  a  patent  had  been  is- 
sued, or  to  which  a  perfected  bona  fide  claim 
had  been  acquired  ( with  a  proviso  as  to  the 
latter  class  of  land,  with  which,  in  these 
«ases,  we  are  not  concerned),  which  the  own- 
«r  of  such  land  may  desire  to  relinquish  pur- 
suant to  such  ofTer. 

Olive  Land  A  Development  Co.  v.  Olm- 
stead,  103  Fed.  568;  Re  McDonald,  30  Land 
Dec.  124;  Clarke  v.  Tfortkem  P.  R.  Co.  30 
Land  Dec.  14S. 

When  the  owner  of  patented  land  in  a  for> 
«8t  reserve,  desiring  to  make  the  exchange 
permitted  by  the  act,  has  relinquished  and 
■conveyed  to  the  government  hia  title  to  his 
forest  reserve  land,  accompanied  by  proper 
evidence  of  his  ownership  of  the  land  relin- 
quished, and  has  selected  in  lieu  thereof  a 
tract  of  vacant  land  open  to  settlement,  not 
exceeding  in  quantity  that  relinquished,  and 
has  notined  the  government  of  his  selection, 
he  has  then  done  all  that  the  act  calls  upon 
him  to  do  to  effect  the  exchange,  and,  bav- 
ins; so  complied  with  the  act,  he  has,  in  law, 
accepted  the  offer,  perfected  a  binding  con- 
tract as  between  himself  and  the  government, 
and  acquired  full  equitable  title  to  the  land 
selected. 

Ibid.;  Culver  v.  Utke,  133  U.  S.  665,  33 
L.ed.  776,  10  Sup.  Ct.  Kep.  415;  Benaon  Min. 
<C  Smelting  Co.  v.  Alta  Min.  A  Smelting  Co. 
145  U.  S.  428,  36  L.  ed.  762,  12  Sup.  Ct.  Rep. 
877;  SImw  v.  Kellogg,  170  U.  S.  312,  42  L. 
ed.  1050,  18  Sup,  Ct.  Rep.  632. 

Oliicera  of  the  department,  mere  agents  of 
the  government,  have  not  the  power  to  make 
any  rule  or  regulation  imping,  as  a  condi- 
tion to  the  vesting  of  a  right,  the  doing  of 
something  which  the  law  itself  does  not  i^ike 
a  condition  precedent. 

Anchor  v.  Houe,  50  Fed.  366;  Shaw  v.  Kel- 
logg, 170  U.  S.  312,  42  L.  ed.  1050,  18  Sup. 
Ct.  Rep.  032. 

The  mere  marking  of  the  boundaries,  plac- 
ing of  monuments,  and  recording  a  mineral 
claim  did  not  take  the  ^and  out  of  the  cate- 
ffory  in  which,  hut  for  the  doing  of  these 
things,  it  concededly  belonged  at  the  time  of 
its  selection.  The  known  demonstrable  pres- 
ence  of  mineral  as  a  present  fact  is  the  es- 
sential base  of  a  location,  without  which 
there  is  no  authority  for  the  location, 

U.  S.  Rev.  Stat.  8  2320  (U.  S.  Comp.  Stat. 
1901,  p.  1424)  J  Olive  Land  d  Development 
Co.  V.  Olmstead,  103  Fed.  568;  Sparks  v. 
Pierce,  115  U.  S.  408,  29  L.  ed.  428.  6  Sup. 
Ct.  Rep.  102;  h'ricin  v.  Perego,  35  C.  C.  A. 
482,  03  Fed.  608. 

An  occupan(^  of  the  public  land  of  the 
United  States,  not  based  upon  a  legally  in- 
itiated right,  is  unlawful. 

Act  1835  ( 1  Rev.  Stat.  Supp.  p.  477,  chap. 
149,  U.  S.  Comp.  Stat.  1901,  p.  1524)  ;  Whit- 
iakcr  v.  Pendola,  78  Cal.  296,  20  Pac.  680; 
McGinnis  v.  Friedman,  2  Idaho,  361,  17  Pac. 
«36. 

A  mere  de  facto  occupancy  does  not  give 
any  right  as  against  a  selector  under  the  lieu 
land  act. 
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Sparks  v.  Pierce,  115  U.  S.  408,  29  L.  ed. 
428,  6  Sup.  Ct.  Rep.  102;  Lemt  v.  Seattle,  1 
Land  Dec  497;  Etling  v.  Potter,  17  Land 
Dec.  424 ;  Ertrin  V.  Perego,  35  C.  C.  A.  482, 
93  Fed.  608;  Dufrene  v.  Maoe,  90  Land  Dee. 
216;  Arthur  v.  Earle,  21  Land  Dec.  92;  Reid 
V.  Lavallee,  26  Land  Dec.  100. 

Messrs.  Frank  H.  Short,  C.  Iilmken- 
baoh,  J.  S.  Chapman,  and  Oeoi^e  W. 
Baker,  for  appellees : 

The  judicial  department  has  no  jurisdii? 
tion  of  controversies  arising  between  appli- 
cants for  the  purchase  of  lands,  except  in 
sudi  cases  as  are  expressly  provided  for  by 
the  statutes. 

Bcn-y  V.  Cammet,  44  Cal.  847. 

The  jurisdiction  of  the  Land  Department 
continues  until  the  issuance  of  a  patent,  or 
that  wbich  in  law  is  the  legal  equiwent  of  a 
patent. 

Michigan  Land  A  Lumber  Co,  v.  Rust,  168 
U.  S.  589,  592,  593,  42  L.  ed.  591,  592,  593, 
18  Sup.  Ct.  Rep.  208:  Knight  v.  Vn^ed 
Land  Aaao.  14S  U.  S.  161.  35  L.  ed.  074,  12 
Sup.  Ct.  Kep.  258;  Diller  v.  Bawley,  26  C. 
C.  A.  514,  48  U.  S.  App.  462,  81  Fed.  651,  178 
U.  S.  470,  44  L.  ed.  1157,  20  Sup.  Ct.  Rep. 
986;  Orchard  v.  Alexander,  157  U.  S.  372, 
377.  39  L.  ed.  737,  739,  15  Sup.  Ct.  Rep.  635; 
Hoamer  v.  Wallace,  47  Cal.  401;  Btimaon 
Land  Co.  v.  Rauaon,  62  Fed.  426. 

Until  final  adjudication  has  been  made,  a 
pre-emption  or  nomestead  claim  m^ht  be, 
and  would  be,  canceled  upon  proof  of  the 
mineral  character  of  the  land. 

Coleman  v.  MoKensie,  28  Land  Dec.  349; 
Santa  Clara  Min.  Asso.  x.  Seoraur,  4  Land 
Dec.  104;  Hooper  v.  Ferguson,  2  Land  Dec. 
712;  Zadig  v.  Central  P.  R.  Co.  20  Land  Dec. 
26;  Barnsteiter  v.  Central  P.  B.  Co.  21  Land 
Dec.  464 ;  Stinchficld  v.  Pieroe,  19  Land  Dee. 
12;  Johns  V.  Marsh,  15  Land  Deo.  196;  £e 
Royal  K.  Placer,  13  Land  Dec.  86;  United 
States  V.  Iron  Silver  Min.  Co.  128  U.  S.  673, 
32  L.  ed.  571,  9  Sup.  Ct.  Rep.  195;  Central  P. 
R.  Co.  V.  Valentine,  11  Land  Dec.  238: 
Swank  V.  State,  27  Land  Dec.  411;  McQuid- 
dy  V.  California,  29  Land  Dec.  181;  Walker 
V.  Southern  P.  It.  Go.  24  Land  Dec.  172;  Re 
Harrell,  29  Land  Dec.  553 ;  Wisconsin  C.  R. 
Co.  V.  Price  County,  133  U.  S.  496,  33  L.  ed. 
687,  10  Sup.  Ct.  Rep.  841;  Siotm  City  d  8t. 
P.  R,  Co.  v.  Chicwio,  M.  d  St.  P.  R.  Co.  117 
U.  S.  400,  408,  29  L.  ed  928,  6  Sup.  Ct.  Rep. 
790;  Spratt  v.  BdKards,  15  Land  Dee.  290; 
Wirth  V.  Branson,  98  U.  S.  118,  25  L.  ed.  86; 
Hutchinga  v.  Lotce,  15  Wall.  77,  21  L.  ed, 
82;  Frisbie  v.  Whitney,  9  Wall.  187,  19  L.  ed. 
068. 

If  the  question  of  the  character  of  the  land 
is  properly  presented  at  any  time  before  a 
patent,  the  duty  of  the  department  is  to  as- 
certain whether  or  not  the  land  shows  valu- 
able deposits,  either  in  an  ew  parte  case,  or  a 
contest. 

Re  Royal  K.  Placer,  13  Land  Dec.  86; 
United  States  v.  Iron  Silver  Min.  Co.  128  U. 
S.  673,  32  L.  ed.  571,  9  Sup.  Ct.  Rep.  195; 
Central  P.  R.  Co.  v.  Valentine,  11  Land  Dec. 
238. 

The  deed  takes  no  effect  until  delivery,  and 
there  is  no  delivery  until  it  is  accepted. 
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Harris  v.  Harria,  69  Gal.  620;  Tiedeman, 
Real  Prop.  8  812;  3  Washb.  Real  Prop.  S  28, 
p.  254 ;  Loa  Angeles  Immigration  £  Land  Co- 
op. Asso.  V.  Phillips,  56  Cal.  539;  Ryan  v. 
United  States,  136  U.  S.  68,  86.  86,  34  L.  ed. 
447,  454,  10  Sup.  Ct.  Rep.  913. 

in  pl^iding  a  ri^t  or  privilege  given  by  a 
-statute  dependent  upon  the  exiate^e  of  par- 
ticular facta,  the  pleader  must  state  the  facts 
upon  which  that  right  or  privilege  depends. 

Dye  V.  Dye,  11  Cal.  163;  Himmelman  v. 
Danoa,  35  Cal.  441 ;  Rhoda  v.  Alameda  Coun- 
ty, 52  Cal.  350;  San  Luis  Obispo  County  v. 
Hendricks,  71  Cal.  242,  11  Pac.  682;  Ferine 
T.  Forbuak,  97  Cal.  309,  32  Pac.  226. 

One  enmged  in  worldiig  and  developing 
mines  ougtit  to  be  protected  in  such  posses- 
sion during  a  reasonable  period  for  explora- 
tion. 

Shoshone  Min.  Co.  v.  Rutter,  31  C.  C.  A. 
223,  59  U.  S.  App.  538,  87  Fed.  801,  75  Fed. 
37 ;  Crosstnan  v.  Pendery,  2  McCrary,  139,  8 
Ped.  893;  CaatU  t.  WonibU,  19  Land  Dec 
45S;  Burke  v.  McDonald,  2  Idaho,  1022,  29 
Pac.  98;  Montana  O.  B.  Co.  r.  Migeon,  68 
Fed.  811 ;  Chamhera  t.  Harrington,  111  V.  8. 
550,  28  L.  ed.  452,  4  Sup.  Ct.  Rep.  428 ;  Book 
y.  Justice  Min.  Co.  58  Fed.  106;  Nevada 
■Sierra  Oil  Co.  v.  Miller,  97  Fed.  681;  Ma- 
gruder  v.  Oregon  d  C.  R.  Co.  28  Land  Dec. 
177;  McQuiddy  v.  California,  29  land  Dec. 
181. 

The  bill  ia  insufficient,  as  a  bill  of  equity, 
to  quiet  title,  because  it  not  only  does  not 
show  that  the  (xmiplainants  are  in  possession, 
but  it  does  show  that  the  defendants  are  in 
possession,  and  furthermore,  it  does  not  even 
■elaim  to  iiave  the  legal  title. 

Northern  P.  R.  Co.  v.  Amacker,  1  C.  C.  A. 
345,  7  U.  S.  App.  33,  49  Fed.  529 ;  Wehrman 
v.  Conklin,  155  U.  S.  314,  321-327,  39  L.  ed. 
167,  172,  173,  15  Sup.  Ct.  Rep.  129;  White- 
head  V.  Shattuck,  138  U.  S.  146,  34  L.  ed. 
S73,  11  Sup.  Ct.  Rep.  276;  Froat  v.  Spitley, 
121  U.  S.  556,  30  L.  ed.  1012,  7  Sup.  Ct.  Rep. 
1129;  Savage  v.  Woraham,  104  Fed.  18. 

The  bill  is  bad  because  it  shows  that  the 
very  question  of  title,  as  between  these  par- 
ties, is  pending  before  the  Land  Department, 

Biouce  City  d  8t.  P.  R.  Co.  v.  United  States, 
34  Fed.  835;  Saoage  v.  Woraham,  104  Fed. 
18;  Gaines  v.  Thompson,}!  Wall.  347,  19  L. 
ed.  62;  Sloan  v.  United  States,  95  Fed.  193; 
Black  V.  Jackson,  177  U.  S.  349,  44  L.  ed.  801, 
20  Sup.  Ct.  Rep.  648;  Ferry  v.  Street,  4 
Utah,  521,  7  Pac.  712,  11  Pac.  571;  Brandt 
v.  Wheaton,  52  Cal.  430;  Potter  v.  Ran- 
dolph, 126  Cal.  458,  58  Pac.  905;  Forbes  v. 
Driscoll,  4  Dak.  336,  31  N.  W.  633. 

It  cannot  be  maintained  as  a  bill  for  the 
appointment  of  a  receiver,  for  there  is  no 
such  thing  as  such  a  bill. 

La  Soeiiii  Francaiae  t.  ISth  Judicial  Dist. 
Ct.  63  Cal.  662;  Haoemeyer  v.  Setn  Frandaeo 
City  &  County  Super  Ct.  84  Cal.  365,  10  L. 
R.  A.  627,  24  Pac.  121;  People's  Investment 
Co.  V.  Cratcford  (Tex.  Civ.  App.)  45  S.  W. 
738. 

The  facta  prove  conclusively  that  this  was 
a  plain,  fraudulent  attempt  to  acquire  the 
title  to  mining  lands  by  means  not  author- 
ised by  the  laws  of  the  United  States,  uid 
61  L.  R.  A. 


that,  in  truth,  it  was  a  scheme  adopted  to 
evade  and  circumvent  those  laws.  If  a  pat- 
ent had  been  obtained,  it  would  have  been 
canceled  at  the  suit  of  the  United  States,  if 
there  had  been  nobody  else  interested. 

United  States  t.  Culver,  52  B'ed.  81; 
United  States  v.  Williama,  30  Fed.  309 ;  Ath- 
erton  V.  Fowler,  90  U.  S.  513,  24  L.  ed.  732 ; 
Honmer  v.  Wallace,  97  U.  S.  575,  24  L.  ed. 
1130;  Trenouth  v.  San  Francisco,  100  U.  S. 
251,  25  L.  ed.  626;  Nickals  v.  Winn,  17  Nev. 
189,  30  Pac.  435;  McBrotcn  v.  Morris,  59 
Cal.  64;  Williams  y.  United  Btatea,  138  U. 
S.  514  34  L.  ed  1026,  11  Sup.  Ct.  Bep.  467; 
McGutre  t.  Brown,  106  Cal.  660,  30  L.  R.  A. 
384,  39  Pac.  1060;  Rourke  v.  MoNally,  98 
Cal.  291,  33  Pac.  62;  Goodwin  v.  McCabe,  75 
Cal.  584,  17  Pac.  705 ;  Wooda  v.  Sawtelle,  46 
Cal.  380;  McCoy  v.  Byrd,  65  Cal.  92,  3  Pac. 
121;  MoKenzie  v.  Brandon,  71  Cal.  209,  12 
Pac.  42&;  Chapman  v.  Quinn,  56  Cal.  266; 
Poppe  v.  Atheam,  42  Cal.  607;  Germania 
Iron  Co.  V.  James,  32  C.  C.  A.  348,  61  U.  S. 
App.  1,  89  Fed.  811. 

The  report  of  the  surv^or  upon  the  min- 
eral character  of  the  land  is  sumcient  to  pre- 
vent anybody  from  obtaining  any  rights  in 
it  except  by  first  proving  its  agricultural 
character. 

Kane  v.  Devine,  7  Land  Dec.  532 ;  Cutting 
V.  Reininghaua,  7  Land  Dec.  265. 

Such  location  as  was  nude  in  these  cases 
oug^t  to  be  sustained. 

Oaatle  v.  Womble,  19  Land  Dec  455; 
Bwki  T.  McDonald,  2  Idaho,  1022,  29  Pac. 
98;  Montana  C.  R.  Co.  v.  Migeon,  68  Fed. 
811;  Harrington  v.  Chambers,  111  U.  S.  350, 
28  L.  ed.  452,  4  Sup.  Ct.  Rep.  428;  Book  v. 
Justice  Min.  Co.  68  Fed,  106 ;  Shoshone  Min. 
Co.  V.  Rutter,  31  C.  C.  A.  223,  59  U.  S.  App. 
538,  87  Fed.  801;  Nevada  Sierra  Oil  Co.  v. 
Miller,  97  Fed.  681 ;  Magruder  v.  Oregon  <£ 
C.  R.  Co.  28  lAnd  Dec.  177;  McQuiddy  v. 
California,  29  Land  Dec.  181. 

If  plaintiff  was  in  possession  of  the  ground 
in  dispute,  and  defendant  a  mere  intruder, 
the  plaiiitiflf  could  recover  upon  that  prior 
poseession. 

Davidson  v.  Calkins,  92  Fed.  230;  Aurora 
Hill  Oonaol.  Min.  Co.-v.85  Min.  Co.  12  Sawy. 
359,  34  Fed.  515;  Northern  P.  R.  Co.  v.  Soft- 
ders,  1  C.  C.  A.  192,  7  U.  S.  App.  47,  49  Fed. 
129;  Campbell  v.  Rankin,  99  17.  8.  261,  26 
L.  ed.  435;  Cowell  T.  Lammers,  10  Sawy. 
246,  21  Fed.  200;  Washington  d  I.  R.  Co.  v. 
Oabom,  160  U.  S.  103,  40  L.  ed.  356,  16  Sup. 
Ct.  Rep.  219;  Atttoood  v.  Fricot,  17  Cal.  37, 
76  Am.  Dec.  567;  English  v,  Johnson,  17 
Cal.  107,  76  Am.  Dec.  574;  Field  v.  Grey,  1 
Ariz.  404,  25  Pac.  793;  lAncoln-Lucky  d  L. 
Min.  Co.  V.  Hendry,  9  N.  M.  149,  50  Pac. 
330;  Northern  P.  R.  Co.  v.  Cannon,  4  C.  C. 
A.  303,  7  U.  S.  App.  507,  64  Fed.  262. 

Hawley,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  legal  questions  involved  in  these  cases 
on  appeal  are  identical.  The  facts  are  sub- 
stantially the  same.  There  is  no  difference 
between  them,  so  far  as  the  demurrer  to  the 
bill  is  concerned,  except  in  two  particulars. 
The  demurrer  in  the  Pacific  lAnd  ft  Im- 
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proveinent  case  makes,  as  one  of  its  objec- 
tions to  the  bill,  that  it  is  multifarious.  No 
such  objection  in  urged  against  the  bill  in 
the  Cosmos  Kxploration  case.  In  the  Pacific 
Land  ft  Improvement  case  there  was  no 
amended  application  made  in  the  land  office. 
It  stands  upon  the  single  application  made 
on  the  23d  day  of  December,  1899.  Follow- 
ing the  course  adopted  by  appellant's  coun- 
sel, we  shall  confine  the  discussion  to  the 
Pacific  Land  &;  Improvement  case,  because, 
as  was  said  by  the  court  below,  "these  cases 
were  heard  together,  and  may  be  so  consid- 
ered and  determined,  as  the  principal  ques- 
tions involved  are  common  to  them  both." 

Upon  the  filing  of  the  bill  the  court  made 
an  order  requiring  defendants  to  show  cause, 
if  any  they  had,  why  a  preliminary  injunc- 
tion should  not  be  granted  as  prayed  for. 
The  defendants  appeared  and  interposed  a 
demurrer  to  the  bill.  Upon  the  hearing  of 
the  rule  to  show  cause  a  large  number  of  af- 
fidavits were  prese'nted  both  aides.  The 
defendants  in  the  meantime  had  answered 
the  bill,  and  their  answers  were  used  as  af- 
fidavits upon  the  hearing  of  the  rule  to  show 
cause,  llie  demurrer  was  argued  at  the 
same  time  and  submitted.  Thereafter  the 
court  rendered  its  decision  and  decree,  on 
September  24,  1900,  "that  the  application 
for  a  receiver  and  for  an  injunction  be,  and 
the  same  hereby  is,  denied;  that  the  demur- 
rer and  hereby  is,  sustained;  and  that 
the  bill  of  complaint  be  dismissed  at  com- 
plainant's costs," — and  on  September  26th 
entered  its  regular  decree  dismissing  the  bill. 
This  appeal  is  taken  only  from  the  order  and 
decree  sustaining  the  demurrer  and  dismiss- 
ing the  bill.  The  discussion  of  these  ques- 
tions will  lie  confined  to  the  facts  alleged  in 
the  bill. 

Did  the  court  err  in  sustaining  the  dramur* 
rcr?  Did  it  err  in  dismissing  the  bill  ?  Does 
it  appear  upon  the  face  of  the  bill  that  the 
circuit  court  had  jurisdiction  of  the  parties 
and  the  subject-matter  of  the  suit?  The 
contentions  of  the  respective  parties  are 
clearly  outlined  by  the  several  allegations 
containe<l  in  the  bill  of  complaint,  and  the 
first  and  most  important  question  that  arises 
herein  is  whether  or  not  appellant  has  by 
such  averments  "stated  Itself  out  of  court." 
This  is  the  vital  point  upon  which  the  mer- 
its of  this  case,  in  so  far  as  the  demurrer  is 
concerned,  hinge. 

The  demurrer,  interposed  by  defendants, 
que^^tions  the  jurisdiction  of  the  circuit 
court.  We  are  of  opinion  that  the  Federal 
courts  are  without  jurisdiction  to  entertain 
a  suit  to  determine  the  respective  rights  of 
the  parties  to  any  land  to  \mich  the  title  re- 
mains in  the  government  of  the  United 
folates,  in  regard  to  which,  as  shown  by  the 
averments  in  the  present  bill,  a  contest  be- 
tween the  parties  is  pending  in  the  Land  De- 
partment of  the  government.  In  Savage  v. 
Worshani,  104  Fed.  18,  Judge  Ross  said:  "It 
would  seem  from  the  bill  that  the  title  to 
the  land  in  question  is  still  in  the  United 
States,  and  that  the  contest  between  com- 
plainant and  respondent  in  respect  to  it  is 
vet  pending  in  the  Land  Department.  If  so, 
81  L.  R.  A. 


it  is  clear  that  the  suit  cannot  be  maintained- 
'After  the  United  States  has  parted  with  its- 
title,  and  the  individual  has  become  vested 
with  it,  the  equities  subject  to  which  he- 
holds  may  be  enioroed,  but  not  before.'  Jofcn- 
8on  Towlejf,  13  Wall.  72,  20  L.  ed.  48S; 
Shepley  v.  Ootcan,  91  U.  S.  330,  23  L.  ed^ 
424;  Hai  quez  v.  Frisbie,  101  U.  S.  473,  25 
L.  ed.  800."  Hur.ibird  v.  Avery,  110  Fed. 
465,  471. 

An  action  of  ejectment  cannot  be  main- 
tained in  the  courts  of  the  United  States  on 
a  merely  equitable  title.  Froat  v.  Spitlej/^ 
121  U.  k  552,  550,  30  L.  ed.  1010,  1012,  7 
Sup.  Ct.  Rep.  1129;  Carter  v.  Ruddy,  166  U. 
S.  493,  496,  41  L.  ed.  1090,  1091,  17  Sup.  Ct. 
Rep.  640,  and  authorities  there  cited. 

The  averments  in  the  bill,  by  whatever 
name  it  may  be  called,  are  susceptible  of  the- 
construction  that  the  defendants  are  in  pos- 
session of  the  land  in  controversy.  "It  is- 
true,"  as  was  said  by  Wellborn,  J.,  in  Cali- 
fornia Oii  A  Oa*  Co.  T.  Miller,  96  Fed.  12^ 
23,  "that  the  bill  does  not,  in  terms,  allege 
that  the  defendants '  are  in  possession,  but 
the  acts  charged  against  the  defendants  are 
such  as  necessarily  imply  actual  poesession 
or  occupancy  of  the  land."  While  such  a 
bill  mi^ht  be  maintained  under  the  state- 
law,  it  IS  not  cognizable  by  a  Federal  court 
of  equity,  the  remedy  being  at  law. 

In  Erakiw  v.  Forest  Oil  Co.  80  Fed.  683» 
685,  fiuflhigton,  J.,  in  discussing  this  ques- 
tion, said:  "While  the  bill  does  not,  in 
words,  pray  to  acquire  possession  of  the 
wells,  yet  in  substance  and  effect  that  is  it» 
purpose.  It  seeks  to  restrain  respondent 
from  operating  the  wells  or  taking  the  oil^ 
and  these  acts  are,  where  oil  and  gas  are  con- 
cerned, the  essential  attributes  of  possession. 
Tile  supreme  court  of  Fenn^lvania,  in  the 
case  of  Weatmoreland  (E  C.  Natural  Qob  Co. 
V.  De  Witt,  130  Pa.  250,  5  L.  R.  A.  733.  1» 
Atl.  725,  after  discussing  the  peculiar  char- 
acter of  gas  and  oil  and  their  production, 
says:  'Tlie  one  who  controls  the  gas  [the 
subject-matter  of  the  case  before  it] — haa  it 
in  his  ^rasp,  so  to  speak — is  the  one  who  has 
possession  in  the  legal,  as  well  as  in  the  or- 
dinary, sense  of  the  word.'  A  bill,  then, 
which,  in  substance,  would  deprive  one  in 
possession  of  everything  which  constitutes 
possession,  whatever  it  is  In  name,  is  in  fact 
one  to  devest  possession,  or  what  is  known 
as  an  'ejectment  bill.'  ...  In  the  Fed- 
eral courts  the  line  between  law  and  equity, 
and  consequently  between  legal  and  equitable 
rights  and  remedies,  has  been  sharply  de- 
fined, and  strictly  observed.  The  provision 
of  the  Constitution  vesting  judicial  powers 
'in  coses  in  law  and  equity  ...  be- 
tween citizens  of  different  states'  recognize* 
the  distinction.  A  constitutional  amendment 
in.'^ures  the  right  of  trial  by  jury  'in  suits  at 
common  law  when  the  value  in  controversy 
shall  exceed  $20,'  and  the  16th  section  of 
the  judiciary'  act  of  1789  provides  'that  suits 
in  equity  shall  not  be  sustained  in  either  of 
the  courts  of  the  United  States  in  any  case 
where  plain,  adequate,  and  complete  remedy 
may  be  had  at  law.'  And  to  such  length 
have  these  provisions  been  ext^ided  that  it 
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haa  been  beld  (Allen  v.  Pullman's  Palace 
<Jar  Co.  139  U.  S.  662,  35  L.  ed.  305,  11  Sup. 
Ct.  Rep.  083)  :  'If  the  court,  in  looking  at 
the  proofs,  found  none  of  the  matters  which 
would  make  a  proper  ease  for  equity,  it 
would  be  the  duty  of  the  court  to  recognize 
the  fact,  and  give  it  effect,  though  not  raised 
by  the  pleadings  nor  suggested  by  counsel.' 
And  rightly  so,  for  we  are  here  dealing  with 
the  coast  itutional  right  of  the  citizen,  and, 
as  was  said  by  Mr.  Justice  Campbell  in  Hipp 
V.  Babin,  19  How.  278,  15  L.  ed.  635,  'when- 
ever a  court  of  law  is  competent  to  take  cog- 
nizance of  a  right,  and  haa  power  to  proceed 
to  s  judgment  whirii  affonls  a  plain,  ade- 
quate, aud  complete  remedy,  without  the  aid 
of  a  court  of  equity,  the  plaintiff  must  pro- 
ceed at  law,  because  the  defendant  has  a  con- 
stitutional right  to  a  trial  by  jury.'  .  .  , 
After  careful  consideration,  we  are  of  opin- 
ion complainants'  title  is  wholly  a  legal  one, 
that  ample  remedy  exists  at  law,  that  there 
are  no  special  facts  or  circumstances  in  this 
■case  calUng  for  the  exercise  of  equitable  ju- 
risdiction, and  that  the  bill  is  an  ejectment 
one.  With  a  dispoaition  on  our  part  to,  if 
possible,  retain  jurisdiction  to  dispose  of  the 
■case  by  construing  the  will,  and  end  the  con- 
troversy between  the  parties,  we  are  unable 
to  do  so.  The  coses  of  Hipp  v.  Babin,  19 
How.  278,  15  L.  ed.  635;  Whitehead  v.  Shat- 
tuck,  138  U.  S.  UO,  34  L.  ed.  873,  11  Sup.  Ct. 
Bep.  276,  aiHl  others  that  miriit  be  referred 
to,  blodc  the  way  to  a  Federal  court  assum- 
ing juriBdiction  of  what  is,  in  substance  and 
reai  purpose,  an  ejectment  bill." 

In  Whiiehead  v.  Skattuck,  138  U.  S.  146, 
34  L.  ed.  873,  11  Sup.  Ct.  Rep.  276,  the  Inll 
-of  complaint,  among  other  things,  alleged 
that,  notwithstanding  complainant's  owner- 
ship of  the  property  and  his  right  to  its  im- 
mediate possession  and  enjoyment,  the  de- 
fendants claimed  title  to  it,  and  were  in  its 
poesession,  holding  the  same  openly  and  ad- 
versely to  him ;  that  their  claim  of  title  was 
without  foundation  in  law  or  at  equity ;  and 
that  it  was  niade  in  fraud  of  the  rights  of 
the  plaintiff.  To  this  bill  the  defendants  de- 
murred on  the  ground,  among  others,  that  it 
appeared  from  it  that  the  plaintiff  had  a 
plain,  speedy,  and  adequate  remedy  at  law, 
by  ejet^nient,  to  recover  the  real  property  de- 
scribed, and  that  it  showed  no  ground  for 
equitable  relief.  The  demurrer  was  sua- 
sustained.  In  the  course  of  the  opinion  the 
court  said:  "The  Code  of  Iowa  enacts  that 
'an  action  to  determine  and  quiet  the  title  to 
reai  property  may  be  brought  by  anyone  hav- 
ing or  claiming  an  interest  therein,  whether 
in  or  out  of  posHeesion  of  the  same,  against 
any  person  claiming  title  thereto,  thougb  not 
in  possession,'  implying  that  the  action 
may  be  brought  against  one  in  possession  of 
the  property.  And  such  has  been  the  con- 
struction of  the  provision  by  the  courts  of 
that  state.  ...  If  that  be  its  meaning,' 
an  action  like  the  present  can  be  maintained 
in  the  courts  of  that  state,  where  equitable 
and  iegal  remedies  are  enforced  by  the  same 
system  of  procedure  and  by  the  same  tribu- 
nals. It  thus  enlarges  the  powers  of  a  court 
of  equity,  as  exercised  in  the  state  courts; 
«1  L.  R.  A. 


but  the  law  of  that  state  cannot  control  the 
proceedings  in  the  Federal  courts,  so  as  to 
do  away  with  the  force  of  the  law  of  Con- 

Eess  declaring  that  'suits  in  equity  shall  not 
sustained  in'  either  of  the  courts  of  the 
L^nited  States,  in  any  case  where  a  plain,  ad- 
equate, and  complete  remedy  may  be  had  at 
law,'  or  the  constitutional  right  of  parties 
in  actions  at  law  to  a  trial  by  a  jury." 

The  opinion  in  that  case  was  written  by 
Mr.  Justice  Field,  who  also  wrote  the  opin- 
ion in  Holland  v.  Ghallen,  110  U.  S.  15,  28 
L.  ed.  52,  3  Sup.  Ct.  Rep.  495,  relied  upon  by 
appellant,  and  he  explains  and  distinguishes 
that  case  from  the  one  under  consideration. 

In  Black  v.  Jackson,  177  U.  S.  349,  361,  44 
L.  ed.  801,  80«,  20  Sup.  Ct.  Rep.  648,  the 
court,  in  discussing  similar  questions,  quotea 
with  approval  the  language  of  the  court  in 
Lacaasagne  v.  Chapuis,  144  U.  S.  119,  124,  36 
L.  ed.  3ft8,  370,  12  Sup.  Ct.  Rep.  661,  as  fol- 
lows: "The  plaintiff  was  out  of  possession 
when  he  instituted  this  suit,  and  by  the 
prayer  of  this  bill  he  attempts  to  regain  pos- 
session by  means  of  the  injunction  asked  for. 
In  other  words,  the  effort  is  to  restore  the 
plaintiff  by  injunction  to  rights  of  which  he 
had  been  deprived.  The  function  of  an  in- 
junction is  to  afford  preventive  relief,  not  to 
redress  alleged  wrongs  which  had  been  com- 
mitted already.  An  injunction  will  not  be 
used  to  take  propertjr  out  of  the  possession 
of  one  party  and  put  it  into  that  of  another. 
.  .  .  The  plaintiff  has  a  full,  adequate, 
and  complete  remedy  at  law,  and  the  case  is 
not  one  for  the  jurisdiction  of  a  court  of 
equity."  See  also  Oordan  v.  Jackson,  72  Fed. 
86;  Randolph  v.  Allen,  19  C.  C.  A.  353,  41 
U.  S.  App.  H7,  73  Fed.  23,  30;  (iretker  v. 
Wright,  23  C.  C.  A.  498,  43  U.  S.  App.  770, 
75  Fed.  742,  748;  Childa  v.  jV.  B.  Garlstein 
Go.  76  .Fed.  86,  95 ;  Davidson  v.  Calkins,  92 
Fed.  230,  232,  and  authorities  there  cited; 
Morrison  v.  Marker,  93  Fed.  692,  695,  and 
authorities  there  cited ;  Eanley  v.  Kansas  A 
T.  Coal  Co.  110  Fed.  62,  69. 

We  are  of  opinion  that  the  circuit  court 
had  no  jurisdiction  to  try  the  title  to  the 
property,  or  to  adjudge  the  complainant  to 
be  entitled  to  the  possession  thereof. 

Appellants'  counsel  claim  that  the  bill 
was  framed  upon  the  theoiy  that  the  con- 
troversy of  the  parties  before  the  Land' De- 
partment turned  solely  upon  a  pure  question 
of  law,  to  be  finally  determined  by  the  court, 
and  did  not  and  does  not  involve  any  ques- 
tion of  fact  over  which  the  Land  Department 
had  or  has  exclusive  jurisdiction.  But  in 
any  event,  if  the  court  should  hold  that  it 
had  no  jurisdiction  to  try  the  title  between 
the  parties,  or  to  enter  a  decree  for  the  pos- 
session thereof  as  prayed  for  in  the  bjll,  it 
nevertheless  has  jurisdiction  and  should  have 
entertained  the  bill  in  so  far  as  it  asked  for 
an  injunction  to  preserve  the  statu  quo 
pending  the  determination  of  the  controversy 
between  the  parties  in  the  Land  Department. 
The  general  disposition  of  the  courts  is  to 
retain  jurisdiction  of  any  subject  where 
there  is  any  plausible  ground  of  equitable 
cognizance  [Watte  v.  O'.Veii,  72  Fed.  348, 
356;  Randolph  v.  Allen,  18  C.  C.  A.  3S3,  41 
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U.  S.  App.  117,  73  Fed.  23,  30;  Grether  v. 
Wright,  23  C.  C.  A.  498,  43  U.  S.  App.  770, 
75  Fed.  742,  749;  Greelev  v.  Lotce,  155  U.  8. 
S.  58,  75,  39  L.  ed.  69,  75,  16  Sup.  Ct.  Rep. 
24),  especially  where  such  jurisdiction  would 
not  infringe  upon  the  coDStftutional  rights 
of  the  parties  to  a  trial  1^  jury- 
Does  the  bill  of  complaint,  from  any  legal 
or  equitable  standpoint,  state  facts  sufficient 
to  show  that  complainant  is  entitled  to  any 
relief  ?  It  will  be  observed  from  the  all^a- 
tioDS  contained  in  the  bill  that  the  pleader 
did  not  coufine  himself  to  a  statement  of  the 
factSi  but  interjected  therein  his  construc- 
tion and  ccmclusion,  not  only  as  to  the  facts, 
and  the  meaning  of  the  act  of  Congress  of 
June  4,  1897,  but  also  his  views  in  regard  to 
the  legal  principles  applicable  thereto. 
While  the  rule  is  well  settled  that,  in  con- 
sidering the  points  rHised  by  a  demurrer,  the 
facts  stated  in  the  bill  must  be  treated  as 
true,  it  does  not  by  any  means  follow  that 
the  conelusions  of  counsel  as  to  the  law  must 
likewise  be  accepted  as  correct.  It  is  the 
duty  of  the  court  to  determine  the  principles 
of  law  applicable  to  the  facts  stated  in  the 
bill.  The  act  of  June  4  1897,  is  the  meas- 
ure of  the  appellant's  rights  and  of  its  duties. 
By  the  averments  in  its  bill  of  complaint, 
has  it  brought  itself  within  the  requirements 
of  the  law?  A  person  making  selections  of 
land  under  the  provisions  of  the  act  of  Con- 
gress of  June  4,  1897,  must  relinquish  to  the 
government  the  tract  in  the  forest  reserva- 
tion, and  submit  satisfactory  evidence  re- 
specting the  title  thereto,  and  must  make 
selection  of  the  tract  desired  in  exchange  for 
the  tract  of  land  relinquished,  and  accom- 
pany his  selection  by  proof  showing  the  se- 
lected land  to  be  of  the  condition  and  charac- 
ter making  it  subject  to  selection.  These  are 
the  essential  requirements  of  the  act. 

The  principal  contentions  of  the  respective 
parties  in  their  briefs  and  upon  the  oral  ar- 
gument may  be  briefly  stated  as  follow^ :  On 
the  part  of  appellant:  (1)  That  lands  are 
vacant  and  open  to  settlement,  and  hence 
subject  to  selection  under  said  act,  when  no 
other  claim  thereto  is  disclosed  by  the  land* 
office  records,  unless  at  the  date  of  selection 
they  are  known  to  contain  minerals  to  such 
an  extent  as  to  make  them  more  valuable  on 
account  thereof  than  for  agricultural  pur- 
pose; (2)  that  defendants' mining  locations 
are  void  because  no  discovery  of  petroleum 
had  been  made  at  the  time  of  the  location, 
nor  until  after  the  lands  had  been  selected 
by  appellant's  grantor,  and  that,  notwith- 
standing the  mining  locations  of  appellees, 
the  land  was  vacant  and  open  to  settlement 
at  the  time  it  was  selected  ay  Johnston;  {3) 
that  the  equitable  title  to  lands  selected  in 
lieu  of  patented  lands  relinquished  vests  at 
the  date  of  selection,  and  cannot  be  impaired 
by  subsequent  mineral  discoveries  in  the 
land.  On  the  part  of  appellees:  (I)  That 
lands  are  vacant  and  open  to  settlement,  and 
therefore  subject  to  selection  imder  said  act, 
only  when  they  are  unoccupied  by  others,  are 
free  from  other  claim  of  record,  and  are  non- 
mineral  in  character:  (2)  that  lands  se- 
lected  under  said  act  in  lieu  of  relinquished 
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forest  reserve  lands,  covered  patent,  re- 
main open  to  exploration  under  the  mining 
laws  until  the  approval  of  the  selection  by 
the  Land  Department,  and  if  at  any  time 
after  the  selection,  and  before  its  ai^wovaU 
the  selected  land  is  discovered  to  oon^in  val- 
uable mineral  deposits,  its  mineral  character 
will  be  thereby  established,  and  the  selection 
defeated. 

In  the  homestead  and  pre-emption  cases- 
questions  have  frequently  arisen  as  to  the 
known  character  of  the  land  at  the  date  of 
the  cash  entry,  and  it  has  been  generally 
held  that  if  the  land  was  then  known  to  lie 
mineral  land,  chiefly  valuable  for  its  mineral 
contents,  or  more  valuable  for  mining  than 
agricultural  purposes,  it  is  not  subject  to  en- 
try. If  no  such  facts  as  to  tbe  mineral 
character  of  the  land  are  shown  to  exist,  tbe 
pre-emptioner  or  homesteader,  if  he  is  pos- 
sessed of  the  necessaiT  qualifications  and  nas 
fully  complied  with  the  preemption  or  home- 
stead laws,  as  the  case  may  be,  at  the  time 
of  his  cash  entry,  is  entitled  to  the  land.  The- 
general  rule  is  well  settled  that  the  right  to- 
a  patent,  once  vested,  is  treated  by  the  gov- 
ernment, in  dealing  with  the  public  lands,  as 
equivalent  to  a  patent  issued,  and,  when  the 
patent  does  issue,  it  relates  bade  to  the  in- 
'  ceptioa  of  the  right  of  the  patentee.  Carroll 
V.  Safford,  3  How.  441,  11  L  ed.  671  j  United 
States  V.  Bughco,  11  How.  652,  568,  13  L.  ed. 
809,  816;  French  v.  Spencer,  21  How.  228, 
19  L.  ed.  97;  Hughes  v.  United  Staiea,  4 
Wall.  232,  18  L.  ed.  303;  Stark  v.  Starr,  6- 
Wall.  402,  414,  18  L.  ed.  925,  928;  Wirth 
V.  Branson,  98  U.  S.  118,  121,  25  L.  ed.  86, 
87;  Bimmons  v.  Wagner,  101  U.  S.  260,  261, 
25  L.  ed.  910,  911;  Deffehack  v.  Hawke,  115- 
U.  S.  992,  29  L.  ed.  423,  6  Sup.  Ct.  Rep.  95 ; 
Davit  V.  WeibboH,  139  U.  8.  607.  528,  35 
L.  ed.  238,  246,  II  Sup.  Ct.  Rep.  628;  Hed- 
rick  V.  A<oMson,  3'.  d  B.  F.  R.  Co.  167  U.  8. 
673,  670,  42  L.  ed.  320,  322,  17  Sup.  Ct.  Rep. 
922.  The  commissioner  of  the  General  Land 
OHice  has  authority  to  make  r^ulations  re- 
specting the  disposal  of  the  public  lands,  and 
such  regulations,  when  not  repugnant  to  the 
acts  of  Congress,  have  the  force  and  effect  of 
laws.  The  regulations  of  the  commissioner 
relative  to  lieu  land  selections  under  the  act 
of  June  4,  1897  ( prescribed  June  SO,  1897 ) , 
are,  in  our  opinion,  reasonable,  and  evidently 
were  intended  and  are  well  calculated  to 
carry  into  effect  the  intent  and  true  meaning 
of  the  act  of  Congress.  Th^*  are  properly 
within  the  limitations  of  the  law  for  the  en- 
forcement of  which  they  were  promulgated, 
and  should  be  complied  with.  Anchor  v. 
Howe,  50  Fed.  366;  Germanta  Iron  Co.  v. 
James,  32  C.  C.  A.  348,  61  U.  S.  App.  1.  89- 
Fed.  811,  814;  Hoover  v.  Batting,  102  Fed. 
716,  720;  Poppe  v.  Athearn,  42  Cal.  606, 
609;  Chapman  v.  Quinn,  56  Cal.  266,  273.. 
We  understand  it  to  be  virtually  admitted 
that  the  party  making  an  exchange  of  land 
under  the  forest  reserve  act,  like  any  other 
entryman  upon  the  public  lands  of  the 
United  States,  only  secures  a  vested  interest 
in  the  lands  which  he  has  selected  in  ex- 
change for  or  in  lieu  of  the  lands  relin- 
quished by  him  when  he  lawfully  enters  uptMk 
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the  same,  and  in  all  respects  complies  with 
the  requirements  of  the  law  under  which  he 
olaims  his  rights.  This  general  principle  is 
too  well  settled  to  require  any  elaborate  dis- 
cussion.  It  has  been  so  decided  by  this 
court  in  American  Mortg.  Co.  v.  Hopper,  12 
C.  C.  A.  21)3,  20  U.  S.  App.  12,  64  Fed.  553, 
655;  DUler  v.  Hawley,  26  C.  C.  A.  614,  48 
U.  S.  App.  462,  81  Fed.  651,  653.  The  latter 
case  was  taken  to  the  Supreme  Court  of  the 
United  States,  and  was  there  affirmed.  178 
U.  S.  476,  44  L.  ed.  1157,  20  Sup.  Ct.  Rep. 
086.  As  illustrative  and  decisive  of  many 
of  the  questions  discussed  hy  counsel,  we 
quote  from  Michigan  Land  <£  Lumber  Co.  t. 
Rwt,  168  U.  S.  589,  592, 42  L,  ed.  591,  592, 18 
Sup.  Ct.  Rep.  208,  200:  "Generally  speaking, 
while  the  legal  title  remains  in  the  United 
States,  the  grant  is  in  process  of  administra- 
tion, and  the  land  is  subject  to  the  jurisdic- 
tion of  tlie  Land  Department  of  the  govern- 
ment. It  is  true,  a  patent  is  not  always  nec- 
essary for  the  transfer  of  the  legal  title. 
Sometimes  an  act  of  Congress  will  pass  the 
fee.  Strother  v.  Lucas,  12  Pet.  410,  454,  9 
L.  ed.  1137,  1154;  Oi-ignon  v.  Aetor,  2  How. 
319,  11  L.  ed.  283;  Chouteau  v.  Eckhart,  2 
How.  344,  372,  11  L.  ed.  293,  304;  Qlasgovo 
V.  Hortis.  1  Black,  695,  17  L.  ed.  110;  Lang- 
deau  V.  Banes,  21  Wall.  521,  22  L.  ed.  606; 
Ryan  v.  Carter,  93  U.  S.  78,  23  L.  ed.  807. 
Sometimes  a  COTtiflcation  of  a  list  of  lands  to 
the  grantee  is  declared  to  be  operative  to 
transfer  such  title.  Rev.  Stat.  %  2449,  [U. 
S.  Comp.  Stat.  1901,  p.  1516];  Frasher  v. 
O'Connor,  115  U.  S.  102,  29  L.  ed.  311,  5 
Sup.  Ct.  Rep.  1141.  But,  wherever  the 
granting  act  speciflcally  provides  for  the  is- 
sue of  a  patent,  then  the  rule  is  that  the 
l^al  title  remains  in  the  government  until 
the  issue  of  the  patent.  BagntU  v.  Brod- 
erick,  13  Pet.  436,  450,  10  L.  ed.  235,  242. 
And  while  so  remainii^  the  grant  is  in 
process  of  administration,  and  the  jurisdic- 
tion of  the  Land  Department  is  not  lost.  It 
is,  of  course,  not  pretended  that,  when  an 
equitiible  title  has  passed,  the  Luid  Depart- 
ment has  power  to  arbitrarily  destroy  that 
equitable  title.  It  has  jurisdiction,  however, 
after  proper  notice  to  the  party  claiming 
such  equitable  title,  and  upon  a  hearing,  to 
detemune  the  question  whether  or  not  such 
title  has  passed.  Comeliua  v.  Keasel,  128  U. 
S.  456,  32  L.  ed.  482,  9  Sup.  Ct.  Rep.  122; 
Orchard  v.  Alexander,  157  U.  S.  372,  383,  39 
L.  ed.  737,  741,  15  Sup.  a.  Rep.  635;  Par- 
sons V.  Venake,  164  U.  S.  89,  41  L.  ed.  360, 
17  Sup.  Ct.  Rep.  27.  In  other  words,  the 
power  of  the  department  to  inquire  into  the 
extent  and  validity  of  the  rights  claimed 
against  the  government  does  not  cease  until 
the  1^1  title  has  passed.  'A  warrant  and 
survey  authorize  the  proprietor  of  them  to 
demand  the  legal  title,  but  do  not  in  them- 
selves constitute  n  legal  title.  Until  the 
consummation  of  the  title  by  a  grant,  the 
person  who  acquires  an  equity  holds  a  right 
subject  to  examination.'  Miller  v.  Kerr,  7 
Wheat.  1.  6.  5  L.  ed.  381,  382.  After  the  is- 
sue of  the  patent  the  matter  becomes  sub- 
ject to  inqtiiry  only  in  the  courts  and  by 
judicial  proceedings.  United  Btatea  v. 
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Stone,  2  Wall.  525,  535,  17  L.  ed.  765,  767; 
Moore  v.  Jtobbins,  96  U.  S.  530,  24  L.  ed. 
848;  United  Statea  v.  Schurz,  102  U.  S.  378. 
396,  26  L.  ed.  167,  172;  Bicknell  v.  Com- 
stock,  113  U.  S.  149,  151,  28  L.  ed.  962,  963,. 
5  Sup.  Ct.  Rep.  399 ;  fron  Silver  Min.  Go.  v. 
Gamphell,  135  U.  S.  286,  34  L.  ed.  155,  10 
Sup.  Ct.  Rep.  765;  Williams  v.  United 
Btatea,  138  U.  S.  514,  34  L.  ed.  1026,  11  Sup. 
Ct.  Rep.  457.  This  jurisdiction  of  the  de- 
partment has  been  maintained  in  cases  of 
pre-emption  where  the  entire  purchase- 
money  has  been  paid  and  a  receiver's  final 
certificate  usued.  Orchard  v.  Aleseander, 
157  U.  S.  372,  39  L.  ed.  737,  IS  Sup.  Ct.  Rep. 
035,  and  cases  cited  in  the  opinion ;  Par»on» 
V.  Venake,  164  U.  S.  89,  41  L.  ed.  360,  17 
Sup.  Ct.  Rep.  27."  See  also  Knight  v. 
United  Land  Asao.  142  U.  S.  161,  35  L.  ed. 
974,  12  Sup.  Ct.  Rep.  258;  H<aoley  v.  Dil- 
ler,  178  U.  S.  476.  44  L.  ed.  1157,  20  Sup.  Ct. 
Rep.  986. 

Referring  to  the  provisions  of  the  act  of 
June  4,  1897,  upon  which  the  right  of  ap- 

pellant  is  founded,  we  find  it  there  stated 
that  the  party  relinquishing  his  forest  re> 
fjerve  land  "may  select  in  lieu  thereof  a 
tract  of  vacant  land  open  to  settlement."  He 
cannot  select  in  lieu  thereof  any  tract  of 
public  land  that  is  not  vacant  nor  open  to- 
settlement.  The  bill  of  complaint  alleges  a 
full  compliance  on  behalf  of  appellants'' 
grantor,  Johnston,  with  all  the  provisions  of 
the  statute,  and  further  alleges  that  defend- 
ants controvert  this  proposition,  and  "base 
their  rights  in  and  title  to  the  premises" 
upon  a  certain  pretended  placer  mining  loca- 
tion, covering  the  southwest  quarter,  all^^ 
to  have  been  made  upon  the  11th  day  of 
June,  1899,  under  the  mining  laws  of  the 
United  States,  by  parties  under  whom  the 
defendants  claim  to  have  acquired  title  by 
mesne  conveyance,  and  then  alleges  that 
these  alleged  placer  mining  locations  were 
and  are  irr^ular  and  void  because  the  same 
were  not  based  upon  any  discovery  of  min- 
eral or  oil  thereon,  and  that  in  fact  no  dis- 
covery of  oil  was  made  thereon  until  after 
the  said  land  was  selected  by  said  Johnston 
under  the  act  of  Congress,  and  that  since 
said  land  was  selected  by  Johnston  the  de- 
fendants  have  entered  thereupon,  bored  for 
and  obtained  petroleum  thereon,  and  are  now 
engaged  in  marketing  the  same  therefrom. 
It  will  be  noticed  that  these  locations  were 
made  over  six  months  prior  to  the  date  of 
selection  under  the  forest  reserve  act  by  the 
grantor  of  appellant.  What  is  the  meaning 
of  the  u'ords  ''vacant  lands  open  to  settle- 
ment," used  in  the  act  with  reference  to  the 
facts  as  alleged  iu  the  billl  nie  ordinaiy 
meaning  of  the  word  "vacant,"  in  its  generu 
u^^e,  is  to  be  empty  or  unfilled.  When  ap- 
plied to  an  ofiice,  it  means  the  condition 
when  it  is  first  created,  and  not  filled  by  any 
incumbent,  or  after  the  death  or  removal  of 
nn  incumbent  before  his  successor  is  ap- 
pointed. Vacant  lands  are  such  as  are  ab- 
solutely free,  unclaimed,  and  unoccupied. 
"The  word  'vacant,'  when  applied  to  lands, 
means  those  which  have  not  been  appropri- 
ated by  individuals."    Marshall  v.  Bomparty 
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18  Mo.  84,  87.  Under  the  wise  and  beneficent 
policy  of  the  gOTernnient  of  the  United 
States,  all  its  public  lands  were  thrown  open 
to  its  citizens,  and  those  who  had  declared 
tiieir  intention  to  become  auch,  for  explora- 
tkm  for  the  precious  minerals  and  develop- 
ment thereof.  Rev.  Stat.  §  2319  (U.  S. 
Comp.  Stat.  1901,  p.  1424)  :  "Ail  valuable 
mineral  deposits  in  lands  belonging  to 
the  United  States,  both  surveyed  and  unsur- 
v<^ed,  are  hereby  declared  to  be  free  and 
open  to  exploration  and  purchase,  and  the 
lands  in  which  Ui^  are  found  to  occupation 
and  purchase,  by  citizens  of  the  United 
Stat^  and  those  who  have  declared  their  in- 
tention to  become  such,  under  regulations 
prescribed  by  law,  and  according  to  the  local 
customs  or  rules  of  miners  in  the  several 
mining  districts  so  far  as  the  same  are  ap- 
plicable and  not  inconsistent  with  the  laws 
of  the  United  States." 

The  grantors  of  defendants,  at  the  invita- 
tion of  the  government,  and  assurance  of 

Ctection  from  it,  and  believing  that  the 
ds  in  question  contained  oil,  lawfully  en- 
tered thereon  and  made  locations  of  20-acrc 
tracts,  as  they  were  authorized  to  do  by  the 
laws  of  the  United  States,  and  commenced 
to  search  for  oil. 

Chapter  216,  20  Stat,  at  L.  526  (U.  S. 
CoDip.  SUt.  1901,  p.  1434),  reads  as  fol- 
lows: "That  any  person  authorized  to  enter 
lands  under  the  mining  laws  of  the  United 
States  may  enter  and  obtain  patent  to  lands 
eontaining  petroleum  or  other  mineral  oils, 
and  chiefly  valuable  therefor,  under  the  pro- 
visions of  the  laws  relating  to  placer  min- 
eral claims:  Provided,  that  lands  contain- 
ing such  petroleum  or  other  mineral  oils 
which  have  heretofore  been  filed  upon, 
claimed,  or  improved  as  mineral,  but  not 
yet  patented,  may  be  held  and  patented  un- 
der the  provisions  of  this  act  the  same  as  if 
•neh  filing,  claim,  or  improvement  were  sub- 
sequent to  the  date  of  the  passage  hereof." 

From  the  allegations  of  the  bill  it  appears 
that  at  the  time  of  appellants'  selection  of 
the  lands  in  question  no  discovery  of  any 
mineral  had  been  made.  Appellees  could  not 
at  that  time  have  ac<^uirea  any  title'  to  the 
lands  included  in  their  locations.  The  dis- 
covery of  mineral  was  essential  for  that  pur- 
pose, but  they  were  not  trespassers  upon  the 
public  lands  of  the  United  States.  They  had 
a  lawful  right  to  be  there.  They  were  in 
occupancy  of  the  land  they  had  located. 
They  claimed  it  to  be  mineral  and  were  dili- 
gently- at  work  to  prove  it  to  be  su<^.  Under 
these  circumstances  it  cannot,  in  our  opin- 
ion, be  said  to  be  vacant  land  at  the  time  of 
appellants'  selection  thereof  under  the  pro- 
Tisiona  of  the  act  of  1897.  The  land  was  not 
vacant  and  open  to  settlement  at  that  time, 
because  it  was  then  occupied  by  the  defend- 
ant's grantors  under  a  claim  and  color  of 
right.  It  matters  not  that  they  had  not  at 
that  time  acquired  any  rights  against  the 
United  States.  It  is  true  that  no  valid  lo- 
cation of  a  mining  claim  can  be  made,  under 
tiie  mining  laws,  until  the  discovery  of  min- 
eral. Section  2320  of  the  Rensed  Statutes 
(U.  S.  Comp.  Stat.  lfK)l,  p.  1424)  expressly 
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proTiides  that  "no  location  of  a  mining  claim 
shall  be  made  until  the  discoveiy  of  the 
vein  or  lode  within  the  limits  of  the  claim 
located."  It  does  not,  however,  follow  that, 
because  no  mineral  was  found,  the  land  in 
question  was  unoccupied.  It  is  true,  as  was 
held  in  Garthe  v.  /fart,  73  Cal.  641,  15  Pae. 
93,  that  the  mere  possession  of  a  piece  of 
mining  ground  is  only  good  as  against  an  in- 
truder, but  not  as  against  one  who  subse- 
quently located  the  same  in  compliance  with 
the  mining  laws.  The  same  principle  was 
announced  in  C'rmatnan  v.  Pendery,  2  Mc- 
Crary,  139,  8  Fed.  693,  but  Miller,  J.,  in  the 
course  of  his  opinion,  said:  "A  prospector 
on  the  public  mineral  domain  may  protect 
himself  in  the  possession  of  his  pedis  poaaes- 
Bionis  while  he  is  searching  for  mineral.  His 
possession,  so  held,  is  good  as  a  possessory 
title  against  all  the  world,  except  the  gov- 
ernment of  the  United  States.'' 

The  location  of  a  mining  claim  is  but  one 
step  toward  the  acquirement  of  a  title  there- 
to. As  a  nmtter  of  fact,  the  location  is  sel- 
dom the  first  act.  It  is  sometimes  the  last 
step  taken.  As  was  said  in  Encin  v.  Perego, 
35  C.  C.  A.  482,  485,  93  Fed.  608,  811:  "The 
marking  of  the  boundaries  of  the  claim  may 
precede  the  discovery,  or  the  discovery  may 
precede  the  marking;  and  if  both  are  com- 
pleted before  the  rights  of  others  intervene, 
the  earlier  act  will  inure  to  the  benefit  of  the 
locator  as  of  the  date  of  the  later,  and  a 
complete  possessory  title  to  the  premises 
will  vest  in  him  as  of  the  later  date.  Jupiter 
Min.  Co.  v.  Bodic  Conaol.  Min.  Co.  17  Sawy. 
08,  11  Fed.  006,  676:  yorth  Noonday  Min. 
Co.  V.  Orient  Min.  Co.  6  Sawy.  299,  1  Fed. 
522,  531;  Zollars  v.  Ecana,  2  McCrary,  39,  5 
Fed.  172,  175;  Strepey  v.  Utark,  7  Colo.  614, 
o  Fac.  Ill,  114;  Thompton  v.  Spray,  72  Cal. 
528,  533,  14  Pac.  182;  Erhardt  r.  Boaro,  113 
U.  S.  527.  636,  28  L.  ed.  1113,  1118,  5  Sup. 
Ct.  Rep.  560." 

But,  whatever  his  rights  may  be,  the  fart 
that  the  miner  is  in  the  actual  possession 
without  having  made  any  location  at  all 
shows  that  the  land  is  not  "vacant." 

Prior  to  the  passage  of  the  acts  of  Con- 
gress for  the  disposition  of  the  mineral 
lands,  it  was  expressly  held  that,  when  a  no- 
tice was  posted  and  the  boundaries  marked, 
possession  extended  to  the  entire  limits,  al- 
though the  location  was  not  made  in  the 
manner  prescribed  by  local  rules.  Atticood 
V.  Fricot,  17  Cal.  37,"  78  Am.  Dec.  667;  Eng- 
liah  V.  Johnaon,  17  Cal.  107,  76  Am.  Dec. 
574.  Since  the  enactment  by  Congress  of 
the  laws  for  the  disposition  of  the  public 
mineral  lands  the  same  doctrine  has  been 
applied.  Field  v.  Orey,  1  Ariz.  404,  25  Pac. 
793 ;  Lincoln  Lucky  A  L.  Mia.  Co.  v.  Hendry, 
9  N'.  5f.  149,  50  Pac.  330.  The  fact  that  de- 
fendants, under  their  mining  locations,  had 
not.  at  the  time  of  Johnston's  selection  of 
the  land  as  agricultural,  discovered  any  pe- 
troleum,— that  being  the  mineral  for  which 
their  locations  were  made, — shows  that  they 
had  not  perfected  their  locations  under  the 
mining  laws;  that  their  absolute  right  to 
the  exclusive  possession  of  the  ground  cov- 
ered by  their  locations,  as  against  the  gov- 
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«rninent  of  the  United  States,  bad  not  ac- 
crued to  them,  and  the  government  might,  if 
it  had  seen  fit  so  to  do,  have  terminated  the 
license  theretofore  given  to  them  to  occupy 
the  land,  and  Congress  might  have  granted 
the  land  to  others.  But  iinder  the  act  of 
June  4,  1897,  it  will  be  observed  that  Con- 
.gress  did  not  grant  the  right  under  the  for- 
est reserve  act  to  select  ai^  lands  unless 
they  were  vacant.  It  therefore  necessarily 
follows  that,  if  the  land  vraA  not  vacant  and 
open  to  settlement,  Johnston  did  not  acquire 
any  title  to  the  lands  in  question.  He  was, 
in  the  eye  of  the  law,  a  trespasser,  because, 
so  far  as  that  act  is  concerned,  the  lands 
were  excepted  from  such  selection,  and,  by 
attempting  to  make  such  selection,  he  was  a 
mere  intruder,  and  his  grantee  is  not  in  a 
position  to  queiition  the  validity  of  the  de- 
fendants' locations.  From  the  averments 
contained  in  the  bill,  we  cannot  agree  vrith 
iiie  poetic  fancy  of  the  learned  counsel  for 
appellant  that  this  land  at  the  time  of 
Johnston's  entry  "lay  under  the  sunshine  of 
God,  just  as  denuded  of  possession  as  it  was 
■on  the  dawn  of  the  pnmal  morning."  In 
Tarpey  v.  Madaen,  178  U.  S.  215,  220,  44  L. 
ed.  1042,  1045,  20  Sup.  Ct.  Rep.  849,  851,  the 
court,  in  discussing  a  similar  question,  with 
reference  to  the  occupancy  of  public  land  by 
parties  w4iose  claims  rested  on  no  statute, 
and  upon  no  other  right  than  the  general 
recognition  by  the  government  in  its  disposi- 
tion to  protect  artual  settlers,  said:  "It 
must  be  remembered  that  mere  occupation  of 
ithe  public  lands  gives  no  right  as  against  tho 
covernment.  It  is  a  matter  of  common 
Knowledge  that  many  go  on  to  the  public  do- 
main, build  cabins,  and. establish  themselves, 
temporarily,  at  least,  as  occupants,  but  hav- 
ing in  view  simply  prospecting  for  minerals, 
hunting,  trapping,  etc.,  and  with  no  thought 
of  acquiring  title  to  laud.  Such  occupation 
is  often  accompanied  by  buildings  and  in- 
closures  for  housing  and  care  of  stock,  and 
Bonietimea  by  cultivation  of  tbe  soil  with 
a  view  of  providing  fresh  vegetables.  These 
occupants  are  not,  in  the  eye  of  the  law,  con- 
sidered as  technically  trespassers.  No  indi- 
vidual can  interfere  with  their  occupation  or 
compel  them  to  leave.  Their  possessory 
rights  are  recognized  as  of  value,  and  made 
the  subjects  of  barter  and  sale.  Lamb  v. 
Davenport,  18  Wall.  307,  21  L.  ed.  768." 

In  Shaw  v.  Kellogg,  170  U.  S.  312,  332,  42 
li.  ed.  1050,  1057,  18  Sup.  Ct.  Kep.  632,  641, 
the  court  discussed  many  questions  which 
are  directly  applicable  to  tbe  present  case. 
The  facts  in  relation  to  the  selection  of  lands 
were  very  similar  to  the  act  under  considera- 
tion. The  court,  in  reference  to  the  subject 
we  are  now  considering,  said:  "The  grant 
was  made  in  lieu  of  certain  specifte  lands 
■claimed  by  the  Baca  heirs  in  the  vicinity  of 
Xios  Vegas,  and  it  was  the  purpose  to  permit 
the  taking  of  a  similar  body  of  land  any- 
where within  the  limits  of  New  Mexico.  The 
grantees,  the  Baca  heirs,  were  authorized  to 
select  this  body  of  land.  They  were  not  at 
liberty  to  select  lands  already  occupied  by 
others.    The  lands  must  be  vacant." 

In  Kern  OH  Co.  v.  Clarke,  30  Land  Dec. 
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550,  555,  tlie  Secretary  of  the  Interior,  among 
other  things,  said:  "The  act  in  question 
contains  an  offer  by  the  government  to  ex- 
change any  of  its  lands  that  are  vacant  and 
open  to  settlement  for  a  like  quantity  of 
lands,  within  a  forest  reservation,  for  which 
a  patent  has  been  issued,  or  to  which  an  un- 
perfected  bona  Ade  claim  has  been  acq^red. 
If  he  desires  to  accept  the  offered  exchange, 
the  owner  or  claimant  of  the  tract  in  the  for- 
est reservation  can  relinquish  the  same  to 
the  government,  and  select  a  tract  of  public 
land  of  like  quantity  in  lieu  of  the,  tract  re- 
linquished. He  is  to  make  the  selection,  and 
in  doing  so  he  is  confined  to  lands  which  arc 
both  vacant  and  open  to  settlement.  Th^ 
must  not  be  occupied  by  others,  nor  reserved 
from  settlement  on  account  of  their  known 
mineral  character  or  otherwise." 

The  contention  of  appellant  that  the  act 
of  Congress  has  reference  only  to  vacant 
land  open  to  settlement  which  appears  upon 
the  books  of  the  Land  Department  cannot 
be  sustained.  In  the  brief  of  appellant,  coun- 
sel say:  "It  is  respectfully  and  confidently 
submitted  that  this  word  'vacant'  has  never 
been  held  to  apply  merely  to  'unoccupied 
public  lands,'  but  to  all  public  lands  which 
the  records  of  the  land  office  show  are  unre- 
served and  unappropriated,  whether  actually 
occupied  or  not.  In  other  words,  the  term 
'vacant  lands,'  in  general  land  office  parlance, 
from  time  immemorial,  has  meant  simply 
this:  Those  public  lands  which  are  unre- 
served and  unappropriated,  as  shown  by  the 
records  of  the  tiehei*al  Land  Office." 

Some  of  the  richest  mineral  lands  in  the 
United  States,  which  have  been  owned,  oc- 
cupied, and  developed  by  individuals  and  cor- 
porations for  many  years,  have  never  been 
patented.  It  would  be  absurd  to  say  that 
such  lands  were  vacant  and  open  to  settle- 
ment because  the  books  of  the  Land  Depart- 
ment do  not  show  that  they  have  been  settled 
upon.  The  possessory  rights  of  the  miners 
have  always  been  recognized  by  law,  al- 
though in  all  such  cases  the  legal  title  to  the 
land  remains  in  the  government. 

In  Forbes  v.  Graccy,  94  U.  S.  762,  24  L. 
ed.  313,  the  court,  in  relation  to  the  subject 
we  are  discussing,  in  the  course  of  its  opin- 
ion, said :  "Congress  has,  by  statutes  and 
by  tacit  consent,  permitted  individuals  and 
corporations  to  dig  out  and  convert  to  their 
own  use  the  ores  containing  the  pretnoua 
metals  which  are  found  in  the  lands  belong- 
ing to  the  government,  without  exacting  or 
receiving  any  compensation  for  those  ores, 
and  without  requiring  the  miner  to  buy  or 
pay  for  the  land.  It  has  gone  further,  and 
recognized  the  possessory  rights  of  these 
miners,  as  ascertained  among  themselves  by 
the  rules  which  have  become  the  laws  of  the 
mining  districts  as  regards  mining  claims." 
Rev.  Stat.  8§  2318-2352  {U.  S.  Comp.  SUt. 
1901,  pp.  1423-1441). 

In  Kern  Oil  Co.  v.  Clarke,  30  Land  Dec. 
550.  Secretary  Hitchcock,  in  discussing  this 
subject  said :  "The  statute  authorizes  selec- 
tion only  of  'vacant  land  open  to  settlement.' 
,  To  be  vacant,  the  land  must  not  be  occupied, 
by  others.  To  be  open  to  settlement,  it  must 
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not  be  known  to  be  valuable  for  mineralB,  or 
reserved  from  settlement  for  any  other  rea- 
son. In  so  far  as  the  existing  conditions  ap- 
pear fran  the  land-office  records, —  tiut  is, 
whether  the  selected  tract  is  of  lands  to 
which  the  settlement  lam  have  been  ex- 
tended, and  whether  the  same  is  free  from  rec- 
ord appropriation,  claim,  or  reservation, — no 
showing  by  the  selector  in  respect  thereto 
need  be  iiiaide,  for  the  reason  that  the  officers 
of  the  government  can  and  must  take  notice 
of  the  public  records.  But  as  to  conditions, 
the  existence  or  nonexistence  of  which  can- 
not  be  determined  by  anjthinff  appearing 
upon  the  public  records,  and  as  to  miioh  the 
officers  of  the  government  must  depend  en- 
tirely upon  outside  evidence, — tnat  is, 
whether  the  selected  tract  is  occupied  by 
others  or  known  to  be  valuable  for  minerals, 
— it  is  manifestly  necessary  that  the  re- 
quired evidence  should  be  furnished  by  the 
selector.  The  officers  of  the  government  can- 
not be  expected  to  know  whether  land  se- 
lected under  the  act  is  vacant  and  not  known 
to  be  valuable  for  minerals,  and  in  these  re- 
spects subject  to  selection.  .  .  .  Obvi- 
ously, therefore,  it  could  not  have  been  con- 
templated that  the  local  ofEcers  of  the  vari- 
ous land  districts  should  or  could,  from  per- 
sonal knowledge,  determine  the  physical  con- 
ditions pertaining  to  lands  selected  under 
said  act.  The  argument  is  intensified  when 
applied  to  the  Commissioner  of  the  General 
uuid  Office  and  tiie  Seeretaiy  of  the  Interior. 
Nor  can  selections  be  lawfully  accepted  un- 
til there  is  a  showing  that  -the  selected  land 
is  vacant  and  not  known  to  be  valuable  for 
minerals.  No  other  lands  are  subject  to  se- 
lection, and  no  selection  can  be  regarded  as 
complete  until  these  essential  conditions  are 
made  to  appear.  They  do  not  appear  from 
the  public  surveys.  In  this  case  the  lands 
were  surv^ed  in  1854.  Whether  since  that 
date  they  nave  been  continuously  or  at  any 
time  vacant  or  occupied,  and  whether  at  any 
time  knoAvn  to  be  valuable  for  minerals,  and, 
if  so,  whether  stripped  of  their  minerals  and 
worked  out,  are  matters  not  shown  by  the 
land-oflice  records," 

The  contention  of  appellant  would,  if  its 
doctrines  were  to  prevail,  lead  to  results 
which  ftre  denounced  in  Atkerion  v.  Fowler, 
96  U.  S.  dI3,  510,  24  L.  ed.  732,  733,  as  be- 
ing antagonistic  to  the  true  intent  and  mean- 
ing of  the  pre-emption  laws.  In  that  case  It 
was  held  that  the  right  to  make  a  settlement 
is  only  to  be  exercised  on  unsettled  lands, 
that  the  right  to  make  improvements  is  to 
be  exercised  on  unimproved  land,  that  the 
right  to  erect  a  dwelling  house  is  to  be  exer- 
dsed  only  on  vacant  land,  and  that  none  of 
these  things  can  be  done  on  land  when  it  is 
occupied  and  used  by  others.  No  right  can 
be  initiated  on  government  land  which  is  in 
the  actual  possession  of  another  by  a  fofci- 
ble,  fraudulent,  or  clandestine  entry  thereon. 
Coiccll  \.  Lammers,  10  Sawy.  246,  21  Fed. 
200,  202 ;  Nevada  fUerra  Oil  Co.  v.  Home  Oil 
Co.  08  Fed.  674,  680;  Hosmer  v.  Wallace,  97 
U.  S.  575,  579,  24  L.  ed.  1130,  1132;  Tren- 
outh  V.  San  Francisco,  100  U.  S.  251.  25  L. 
ed.  026:  Motcer  v.  Fletcher,  116  U.  S.  380, 
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385,  380,  29  L.  ed.  593,  595,  6  Sup.  Ct.  Rep. 
409 ;  HaiM  V.  Victoria  Copper  Min.  Co.  160 
U.  S.  303,  317,  40  L.  ed.  436,  440,  16  Sup. 
Ct.  Rep.  282;  A'tcitals  v.  Winn,  17  Nev.  188, 
193,  30  Pac.  439;  UoBroicn  T.  Morrit,  69 
Cal.  64,  72 ;  Ooodvin  t.  MoCabe,  76  Cat.  S84, 
588,  17  Pac.  705;  Rourke  v.  McNally,  98 
Cal.  291,  33  Pac.  62.  The  decisions  upcnt 
this  point  are  not  all  confined  to  cases  where 
the  entry  was  forcible,  althou^  in  such 
cases  the  courts  did  not  discuss  the  question 
whether  the  same  principles  would  apply  to- 
cases  of  an  entry  upon  lands  in  the  actual 
possession  of  another  without  the  use  of 
force.  In  Quinhy  v.  Conlon,  104  U.  8.  420^ 
423,  26  L.  ed.  800,  801,  the  element  of  force 
is  not  shown  to  have  existed,  and  is  not  ad- 
verted to  in  the  opinion.  The  court  said; 
"A  settlement  cannot  be  made  upon  public 
land  already  occupied.  As  against  existinjf 
occupants,  the  settlement  of  another  is  in- 
effectual to  estahli^  a  pre-emptive  right. 
Such  is  the  purport  of  our  decisions  in  Ath- 
erton  t.  Fowler,  96  U.  S.  513,  24  L.  ed.  732, 
and  HoMner  v.  Wallace,  97  U.  S.  576.  24  L. 
ed.  1130." 

In  GoodvAn  v.  J/oOabe,  75  Cat.  584,  17 
Pac.  705,  the  court  said :  "If  the  plaintiff 
was  in  the  actual  possession  of  the  land,  we 
think  the  defendant's  proceedings  were  in- 
valid, although  his  entry  was  accomplished 
without  the  use  of  force.  This  seems  to  be 
the  result  of  the  authorities.  .  .  .  The 
reasoning  of  the  court  In  all  eases  seems  to 
us  to  forbid  the  invasion  of  the  actual  pos- 
session of  another,  whether  su<^  invasion  is 
accomplished  by  the  use  of  force  or  not." 

In  bird  v.  California  OH  Co.  60  Fed.  531, 
545,  this  principle  is  recognized.  The  court 
said:  "If  Irland  was  in  the  actual  posses- 
sion, and  working  the  ground  for  himself, 
and  Bradfield,  Henley,  and  Thompson  were- 
acting  for  themselves  in  making  the  location 
of  the  Razzle  Dazzle  on  December  6,  1890, 
the  location  so  made  by  them  would  be  void, 
because  in  that  event  the  location  would 
have  been  made  upon  ground  not  vacant  and 
open  to  location,  but  upon  ground  in  the  ac- 
tual and  adverse  occupancy  of  another." 

Having  arrived  at  the  conclusion,  from  the- 
facts  stated  in  the  bill  of  complaint  and  the 
principles  of  law  applicable  thereto,  that  the 
lands  selected  by  tne  grantor  of  appellant 
were  not  at  the  time  of  such  selection  "tk- 
cant  land  open  to  settlement,"  it  is  unneces- 
sary to  review  the  many  other  queations- 
which  were  elaborately  argued  by  the  learned 
counsel.  It  necessarily  follows  from  the 
views  we  have  expressed  that  the  bill  of  com- 
plaint does  not  state  any  cause  of  action 
entitling  appellant  to  any  relief  against  tbe- 
defendants.  The  court  did  not,  therefore, 
err  in  sustaining  the  demurrer  and  dismiss- 
ing  the  bill. 

It  is  proper  to  state  that,  after  the  prepa- 
ration of  this  opinion,  appellant  was  given 
permission  to  present  to  this  court  the  lirief 
Hied  in  its  behalf  before  the  Secretary  of  the 
Interior  upon  its  application  for  a  review 
of  its  decision  in  Kern  Oil  Co.  v.  Clarke,  30 
Land  Dec.  550.  and  Gray  Eagle  Oil  Co.  v. 
Clarke,  30  Land  Dec.  570,  wherein,  amon^ 

Digitized  by  Google 


1901. 


Cosicoa  Exploration  Co.  v.  Obat  Eaolk  On.  Co. 


S48 


other  things,  tiie  question  of  the  meaning 
of  the  words  "vacant  lands  open  to  settle- 
ment," as  used  in  the  act  of  Congrera  of 
June  4,  1897,  is  elaborately  discuasea.  It  is 
enough  to  say  in  reply  thereto  that  we  have 
examined  this  brief  and  the  additional  au- 
thorities therein  cited,  and  deem  it  unneces- 
saiy  to  further  discuss  the  (question. 

2'he  judgment  of  the  Circuit  Court  in  both 
cases  M  affirmed,  with  costs. 

Oilbert,  Circuit  Judge,  diBsenUi^: 
I  agree  with  the  majorily  of  the  court  that 
the  crucial  question  of  the  present  cases  is 
whether  or  not  the  appellees  had  such  pos- 
session or  right  of  possession  of  the  prem- 
ises in  controversy  a^  to  take  them  out  of 
the  list  of  vacant  lands  open  to  settlement 
at  the  date  when  the  appeUant's  grantor  se- 
lected them  as  lieu  lands.  Assuming  the 
settled  law  to  be  that  land  is  not  mineral 
land  on  which  mineral  has  not  been  discov- 
ered, and  that  therefore  the  premises  in 
question  here  were  not  excluded  from  selec- 
tion on  the  ground  that  they  were  not  agri- 
cultural land,  the  case  resolves  itself  into 
the  inquinr.  What  was  the  nature  of  the 
right  iiniieb  the  appellees  had  secured  prior 
to  December,  1809,  when  the  appellant's 
grantor  made  his  selection  t  The  bill  alleges 
that  in  the  month  of  June  of  that  year  the 
appelleea  had  located  upon  these  premises 
certain  placer  mining  claims.  The  nature  of 
the  act  by  which  such  locations  were  made  is 
not  stated.  It  may  be  assumed  that  it  con- 
sisted in  marking  and  establishing  the  four 
comers,  and  posting  at  one  of  them  a  no- 
tice of  the  claim.  These  acts  by  themselves 
alone  gave  no  right  whatever  to  the  locator. 
Th^  were  not  the  initiation  of  a  claim,  nor 
did  they  constitute  constructive  possession. 
The  most  that  could  be  claimed  for  them  is 
that  the  locations  took  effect  at  the  date  of 
the  discovery  of  mineral  in  paying  quan- 
tity, provided  that  rights  of  others  had  not 
then  inter^'ened.  Jupiter  Min.  Co.  v.  Bodie 
Coneol.  Min.  Co.  7  Sawy.  98,  11  Fed.  666; 
Ertcin  v.  Perego,  35  C.  C.  A.  482,  93  Fed. 
606.  So  far  as  the  present  controversy  is 
concerned,  therefore,  the  acts  of  location 
made  in  June,  1809,  may  be  eliminated  from 
the  case,  for  they  can  have  no  bearing  upon 
the  question  under  discussion.  According  to 
the  allegations  of  the  bill,  no  other  act  was 
done  by  the  locators  between  the  date  of  lo- 
cation and  the  date  of  the  selection  of  the 
land  by  the  af^llant's  grantor  in  the  fol- 
lowing December.  The  bill  charges,  however, 
that  after  such  selection  was  made  the  de- 
fendants, on  or  about  January  6,  1900,  en- 
tered npon  the  lands,  and  erected  derricks 
thereon,  and  bored  for  oil,  which  on  or  about 
the  last  day  of  January,  1900,  they  discov- 
ered in  paying  quantity.  This  is  the  state 
of  the  facts  as  presented  by  the  bill,  and  by 
which  we  must  be  guided  in  dealing  with  the 
demurrer.  I  submit  that  the  mere  location 
of  a  mining  claim  on  land  that  is  not  min- 
eral, unaccompanied  by  other  acts,  is  insuffi- 
cient to  initiate  any  kind  of  right  to  the 
land,  and  that  land  covered  by  such  a  claim 
is  as  truly  vacant  land  open  to  settlement  as 
«I  L.  R.  A. 


is  any  other  land  of  the  public  domain.  But 
the  opinion  of  the  majonty  of  the  court  eon- 
tains  the  statement  uiat  uie  appellees  were, 
at  the  time  of  the  selection  of  these  lands  as 
lieu  lands,  "in  the  occupancy  of  the  land 
they  had  located.  They  claimed  it  to  be 
mineral,  and  they  were  diligently  at  work  to 
prove  it  to  be  such,"  This  statement  is 
based  u^on  the  assumption  that  there  must 
be  read  into  the  1^11  certain  facts  which  are 
found  in  the  affidavits  filed  on  behalf  of  the 
appellees  upon  the  application  which  was 
made  for  an  injunction.  I  know  of  no  rule 
of  chancery  practice  which  permits  us  to  do 
this,  or  to  take  as  proved  any  allegation  that 
the  complainant  has  not  admitted  to  be 
true;  but  if,  indeed,  we  are  authorized  to 
consider  the  case  as  if  these  facts  had  been 
incorporated  in  the  bill,  I  am  still  of  the 
opinion  that  the  demurrer  should  have  been 
overruled.  What  is  the  nature  of  the  right 
of  a  prospector  upon  the  public  lands  of  the 
United  States?  It  ie  settled  that  he  is  not 
a  trespasser.  On  the  contrary,  he  is  in- 
vited to  explore  and  to  occupy.  By  the  act 
of  May  10,  1872,  all  valuable  mineral  de- 
posits are  declared  to  be  free  and  open  for 
exploration  and  purchase,  "and  tiie  land  in 
which  th«r  are  found  to  occupation  and  pur- 
chase." It  will  be  observed  that  by  the 
t«rms  of  the  statute  the  right  to  occupy  fol- 
lows the  discovery.  There  is  no  statutory 
right  of  possession  or  occupation,  or  any 
other  right  whatever  conferred  by  any  stat- 
ute, prior  to  discovery,  save  and  except  the 
right  of  exploration.  While  permitting  the 
freest  exploration,  it  does  not  appear  to  be 
the  purpose  of  the  l^;islation  in  regard  to 
the  mineral  lands  of  the  United  Stetee  to 
permit  a  prospector  or  an  intending  locator 
to  initiate  any  kind  of  right  to  such  lands 
prior  to  a  discovery,  or  to  permit  him  any 
act  of  his  prior  to  discovery  to  interfere  witn 
the  appropriation  and  settlement  of  lands  as 
agricultural  lands  under  the  public  land 
laws,  or  other  laws  offering  such  lands  to 
selection  or  appropriation.  All  the  dedsions 
to  which  my  attention  has  been  directed  are 
reconcilable  with  this  view.  The  courts  have 
gone  no  further  than  to  hold  that  the  posses- 
sion of  a  prospector  may  not  be  interfered 
with  by  one  who  has  no  better  right  than  he. 
This  has  been  held,  not  as  the  construction 
of  the  mining  laws,  but,  upon  motives  of 
public  policy,  to  prevent  entries  by  force  and 
violence.  One  in  possession  of  premises 
without  right  or  title  may  prevent  the  intru- 
sion of  another  who  is  equally  without  right 
or  title  solely  upon  the  ground  that  posses- 
sion is  prima  facie  evidence  of  title.  Ather- 
iou  V.  Fowler,  96  U.  S.  513,  24  L.  ed.  732; 
Brandt  v.  Wheaton,  52  Cal.  430;  Campbell 
V.  Rankin,  99  U.  S.  261,  25  L.  ed.  435.  It  is 
contended  that  certain  decisions  go  further 
than  the  doctrine  above  announced,  and  ref- 
erence is  made  to  the  opinion  of  Mr.  Justice 
Miller  in  Grosnnm  v.  Pendery,  2  McCrary, 
139,  8  Fed.  693,  and  to  the  language  of  the 
Supreme  Court  in  Tarpey  v.  Madsen,  178  U. 
8.  215,  44  L.  ed.  1042,  20  Sup.  Ct.  Kep.  849. 
In  the  first  of  these  cases  it  was  held  that  a 
prospector  upon  the  puUic  mineral  domain 
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may,  as  against  another  prospector,  protect 
his  pedia  pogsesaionevi  mtile  searching  for 
mineral.  The  learned  justice  proceeded  to 
remark:  "His  possession,  so  held,  is  good 
as  a  possessory  title  against  all  the  world, 
except  the  government  of  the  United  States." 
I  Bimmit  that  tliis  language  means  no  more 
ttuu  that  such  possession  ia  good  as  against 
all  exCept  those  who  may  initiate  a  right  to 
the  land  under  the  land  laws  of  the  United 
States,  or  who  may  place  themselves  in  the 
attitude  of  acquiring  the  right  or  title  of  the 
United  States.  The  court  in  that  case  was 
called  upon  to  discuss  no  question  save  the 
relative  rights  of  rival  prospectors,  and  the 
language  used  is  referahle  only  to  that  con- 
troversy. So,  in  Tarpey  v.  Ma6aen  the  ques- 
tion before  the  court  was  whether  one  who 
had  actually  occupied  public  land  with  the 
intention  to  make  a  homestead  or  pre-emp- 
tion entry  could  be  defeated  by  the  mere  lack 
of  a  place  where  to  make  a  record  of  his  in- 
tention. Incidentally  the  court  remarked: 
"It  is  a  matter  of  common  knowledge  that 
many  go  on  to  the  public  domain,  build  cab- 
ins, and  establish  themselves,  temporarily,  at 
least,  as  occupants,  but  havine  in  view  sim- 
ply prospecting  for  minerals,  ounting,  trap- 
ping, etc.,  and  with  no  thought  of  acquiring 
title  to  laud.  Such  occupation  is  often  ac- 
companied by  buildings  and  inclosures  for 
housing  and  care  of  stock,  and  sometimes  by 
cultivation  of  the  soil  with  a  view  of  provid- 
ing fresh  Tcgetablea.  These  occupants  are 
not,  in  the  eye  of  the  law,  considered  as  tech- 
nically trespassers.  No  individual  can  in- 
terfere with  their  occupation,  or  compel 
them  to  leave.  Their  possessory  rigbts  arc 
reoogaiKA.  as  of  value,  and  made  the  Subjects 
of  barter  and  sale." 

Clearly,  this  language  means  no  more  than 
that  the  possession  of  the  public  lands  which 
is  referred  to  in  the  quotation  is  good  as 
against  a  stranger.  Can  it  be  said  uut  the 
Supreme  Court  intended  to  say  that  one  who 
enters  upon  and  takes  possession  of  public 
land  for  purposes  of  "hunting  or  trapj»ing," 
and  with  "no  thought  of  acquiring  title  to 
the  land,"  acquires  a  right  whicdi  he  can  hold 
as  against  an  intending  settler  under  the 
homestead  laws?  The  language  is  suscepti- 
ble of  no  such  construction, — a  construction 
totally  at  variance  with  the  trend  and  policy 
of  all  legislation  concerning  the  disposition 
of  the  public  lands,  and  directly  contrary  to 
the  provisions  of  the  statute  of  February  25, 
1885,  entitled  "An  Act  to  Prevent  Unlawful 
Oeeupaccy  of  the  Public  Lands."  The  true 
meaning  of  the  language  so  quoted  from  the 
omnion  of  the  court  is  found  in  the  words 
of  the  same  court  iu  Sparks  v.  Pierce,  115  U. 
S.  413,  29  L.  ed.  420.  6  Sup.  Ct.  Rep.  105, 
where  it  was  said :  "Alere  occupancy  of  the 
public  lands,  imd  improvements  thereon,  give 
no  vested  right  therein  as  against  the  United 
States,  and  consequently  not  against  any 
purchaser  from  them,"' 

The  appellants  in  the  oases  under  coiisid- 
oration  are  purchasers  from  the  United 
States. 

The  right  to  explore  for  luiuerals  upon  the 
public  domain  is  but  a  license.  It  does  not, 
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prior  to  discovery,  constitute  a  l^al  right 
in  or  to  the  land  on  which  the  exploration 
is  made.    The  attitude  of  the  prospector  to 
the  land  is  not  like  the  entry  of  a  settler  un- 
der the  pre-emption  law,  or  like  that  of  any 
other  peiinitted  appropriator  of  the  public 
lands.    He  is  not  required  to  enter  wittt  any 
intention  of  ultimately  acquiring  title,  nor 
does  he  in  fact  enter  with  siu^  intentioa. 
His  intention  must,  of  necessity,  depend  upon 
the  result  of  hia  investigation.    He  may  rove 
over  the  public  lands  at  will,  and  may  dig 
and  excavate  wherever  he  may  choose,  pro- 
vided that  he  shall  not  interfere  with  an- 
other who  is  making  like  explorations,  or 
trespass  upon  the  lawful  posaeaaion  of  an- 
other.   Until  the  ducorety  oS  the  mineral, 
the  law  gives  him  no  right  whatever,  except 
to  defend  himself  against  the  invasion  of 
another  who  has  no  greater  right.  If  a  pros- 
pectQr  while  exploring  for  mineral  permit 
another  to  enter  peaceably  upon  the  same 
premises  and  to  explore,  there  cao  be  do 
question  that  the  latter,  if  he  first  discover 
mineral,  will  acquire  the  right  thereto,  and 
the  right  to   locate  the  claim.   Belk  t. 
ileagher,  3  Mont.  65,  104  U.  S.  279,  26  L. 
ed.  735.    The  general  nature  of  the  right  of 
the  prospector  has  often  been  defined  hy  the 
courts.    Said  Judge  Sawyer  in  Jupiter  Min. 
Co.  V.  Bodie  Consol.  Min.  Co.  7  Sawy.  96,  11 
Fed.  075 :    "No  rights  can  he  acquired  under 
the  statute  by  a  location  made  before  the  dis- 
covery."  The  circuit  court  of  appeals  for 
the  eighth  circuit,  in  Ermn  t.  Percgo,  35  C. 
C.  A.  482,  93  Fed.  611,  speaking  of  the  two 
.essential  acts  of  discovery  and  location  said: 
*'But  when  these  requirements  have  been 
complied  with  the  land  is  no  longer  public, 
but  the  possession,  the  right  to  the  posses- 
sion, and  the  right  to  acquire  the  title  are 
irrevocably  vested  in  the  locator."  There 
are  similar  expressions  in  the  decisiona  of 
the  state  courts.   "The  right  of  ixHsessioa 
comes  only  from  a  valid  location.  Rwaelt 
V.  Uoyi,  4  Mont.  421,  2  Pac.  25.    "The  mere 
naked  possession  of  a  mining  claim  upon  the 
public  lands  is  not  sufficient  to  hold  such 
claim  as  against  a  subsequent  location  made 
in  pursuance  of  the  law."   Hopkins  v.  A'oyes, 
4  Mont.  550,  2  Pac.  280.    "Possession  is 
good  against  mere  intruders.    .    .    .    but  is 
not  gc^  as  against  one  who  has  complied 
with  the  mining  laws."    Garthe  r.  Bart,  73 
Oal.  543,  15  Pac.  93.    If  it  be  the  law  that 
vacant,  nonmineral  land,  upon  which  a  pros- 
pector is  making  his  explorations,   is  not 
open  to  settlement  or  to  selection  as  lieu 
land,  and  that  such  a  prospector,  by  his  mere 
presence,  or  by  having  dug  a  hole  or  erected 
a  derrick,  acquiree  the  right  to  retain  posses- 
sion of  the  land  until  his  explorations  shall 
be  finished,  what  is  the  limit  of  hisrij^ht,  and 
where  Is  the  haltiofErplace?  What  acts  of  a 
prospector  shall  be  sufHcieiit  and  what  shall 
not  be  sulilcient,  to  withdrawsueh  lands  from 
settlement  or  from  selection  as  agricultural 
lands?    How  shall  a  lien-land  selector  or  a 
homestead  settler  know  that  a  prospector  is 
not,  or  has  not  recently  been,  digging  or 
otherwise  exploring  for  mineral   in  some 
gulch  or  caflon  of  the  nonmineral  land  in- 
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eluded  in  the  entry  or  selection?  And  how 
shall  he  ascertain  t4iat  explomtion  once  be- 
gun has  oeued!  Hov  ext^lve  an  area  of 
the  public  domain,  and  for  how  long  a  period 
of  time,  may  a  single  prospector  so  occupy 
that  it  shall  not  be  open  to  settlement  or  se- 
lection? It  is  no  answer  to  these  inquiries 
to  say  tliat  the  court  will  not  in  the  present 
case  define  the  nature  of  the  acts  which  will 
constitute  sndi  a  possessory  ri^t,  but  will 
content  itself  with  the  conclusion  that  the 
acts  set  forth  in  the  case  at  bar  are  sufficioit. 
I  submit  that  the  decision  imports  into  the 
statute  terms  that  are  not  there  written, 
and  that  were  not  within  the  intention  of 


Congress,  and  that  by  the  use  of  the  words 
"vacant  land  opm  to  settlement"  the  inten- 
tion was  to  refer  the  selector  of  lieu  lands 
to  the  records  of  the  land  office,  and  to  the 
condition  of  the  laud  itself, — whether  in  the 
open  occupation  of  a  settler  holding  the  pos- 
session with  the  avowed  intention  of  acquir- 
ing title  under  the  public  land  laws, — and  not 
to  leave  the  question,  What  are  vacant  lands 
open  to  settlement  t  to  be  vanably  answered 
by  the  judgments  of  courts  upon  the  special 
facts  presented  in  each  cose. 

Affirmed  by  Supreme  Court  of  United 
States  May  IB.  1903. 


CALIFORNIA  SUPREME  COURT. 


PEOPLE  of  the  State  of  California,  Reapt., 

V. 

Robert  L.  McFARLANE,  Appt. 

(188  Cal.  481.) 

!•  Tke  sraatlnv  of  a  new  trial  after 
convict  Ion  of  a  lower  oflenac  tlian  !■ 
charxed  In  the  Indictment  will  not  an- 
tborize  a  conviction  of  the  offense  originally 
ebarged,  under  a  statute  providing  that  ao 
person  can  be  subjected  to  a  second  proieeo- 
tlon  for  a  public  offense  for  wblch  he  has 
once  been  prosecuted  and  acquitted. 

2>  An  Information  cIiaraclnK  marder 
la  sofflclent  to  sustain  a  prosecution  for  man- 
slaughter. 

S.  A  conTlctlon  of  manslansr liter  mav 
be  ■uBtalned,  although  the  evidence  estab- 
Ustaea  murder  on  a  second  trial  of  an  Indict- 
ment fur  murder  upon  wblch  there  was  a 
conviction  of  manslaughter  at  the  former 
trial,  which  was  set  aside  and  a  new  trial 
granted,  where  the  evidence  does  not  prove  a 
case  where  the  verdict  must  be  for  murder  or 
acquittal  as  Justifiable  homicide. 

4.  A  witness  mar  testlfr  from  tbe  rec- 
ord of  his  testimonr  at  a  former  trial 
If  be  swears  that  the  evidence  then  given  was 
true,  and  he  testifies  to  certain  facts  of  his 
own  recollection,  although  he  has  only  an  Im- 
perfect recollection  of  the  events  there  nar- 
rated after  hearing  It  read,  under  a  statute 
providing  that  a  witness  may  testify  from  a 
writing  made  when  the  facts  therein  staled 
were  fresh  in  his  memory,  or  he  knew  that 
the  facts  were  correctly  stated  therein,  al- 
though he  retained  no  recollection  of  the  par- 
ticular facts. 

Q.  The  readlns  of  evidence  iclven  at  a 
former  trial  by  a  witness  for  defend- 
ant may  properly  be  denied  where, 
two  or  three  days  Immediately  before  the  day 
set  for  trial,  one  of  defendant's  counsel  was 
Informed  that  a  certain  person  could  tell  him 
exactly  where  the  witness  was  located,  snd  be 
gave  up  the  search  for  bltn  after  two  or  three 
unsuccessful  efforts  to  see  the  person,  al- 
though snlvcenas  previously  Issued  for  the 
witness  had  been  fruitless. 

Note. — For  a  case  holding  that  convlctloD  of 
a  battery  bars  a  subsequent  prosecution  fOr  the 
aaroe  acts  as  an  assault  with  Intent  to  murder, 
see.  In  this  series,  People  v.  McDanlels  (Cal.) 
59  L.  E.  A.  ST8. 
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6.  Objection  to  a  Jaror  because  be  Is  a 
nonresident  of  the  county  comes  too  late  on 
motion  for  new  trial. 

(February  7,  IMS.) 

A  PPEAL  by  defendant  from  a  judgment  of 
J\  the  Superior  Court  for  Merced  County 
convicting  him  of  manslaughter.  Affirmed. 

The  facts  are  stated  in  the  Commiasioner's 
opinion. 

Aletara.  Mlloa  Wallaee  and  Framk  H. 
Farrar  for  appellant. 

Messrs.  U.  S.  Webb,  Attorney  General, 
and  A.  A.  Moore,  Jr.,  for  respondent: 

A  jury  has  the  right  to  render  a  verdict 
of  manslaughter,  even  though  the  evidence 
shows  that  the  offense  was  murder. 

Cal.  Penal  Code,  S  U59;  People  v.  Muhl- 
ner,  115  Cal.  304,  47  Pac.  128;  People  v. 
Bennett,  114  Gal.  56,  46  Pae.  1013. 

Pennycook  was  properly  permitted  to  re- 
fresh hia  memory  by  his  former  testimony. 

Cal.  Civ.  Proc.  S  2047;  People  v.  Durrant, 
116  Cal.  213,  48  Pac.  75. 

If  the  juror  was  in  reality  not  a  resident, 
his  nonresidence  was  a  ground  of  challenge, 
and  not  a  matter  that  could  be  inquired  into 
or  reviewed,  for  the  first  time,  on  a  motion 
for  a  new  trial,  or  on  an  appeal  from  the 
final  judgment. 

People  V.  Morlier,  58  Cal.  266;  People  v. 
Henderson,  28  Cal.  400;  People  v.  8anford„ 
43  Cal.  20;  People  v.  Coffman,  24  Cal.  230. 

Chipnuui,  C,  filed  the  following  opinion : 
Defendant  was  accused  by  information 
charging  him  with  the  crime  of  murder.  Hia 
trial  resulted  in  a  verdict  of  manslaughter. 
At  a  previous  trial,  upon  the  same  informa- 
tion, the  same  verdict  was  rendered.  From 
that  jiidjrment  there  was  an  appeal  by  de- 
fendant to  this  court,  and  the  cause  was  re- 
manded for  a  new  trial.  134  Cal.  618,  CO 
Pac.  805.  Defendant  again  appeals  from  the 
judgment  and  from  the  order  denying  his 
motion  for  a  new  trial.  The  transcript  doea 
not  give  the  defendant's  pleas,  but  it  seems 
to  be  conceded  that  he  pleaded  not  guilty, 
and  also  that  by  the  verdict  rendered  in  a 
former  trial,  to  wit,  March  24,  1001  he  was 
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acquitted  of  the  offense  of  murder,  and  aUo 
that  be  has  once  been  in  jeopardy. 

1.  The  court  refused  an  instruction  asked 
by  defendant:  That  if  "you  should  believe 
from  the  evidence  that  uie  defendant  killed 
the  deceased,  James  Tucker,  with  malice, 
deliberation,  or  premeditation,  and  not  in  a 
sudden  quarrel  or  heat  of  passion,  you 
ehould  find  the  defendant  not  guilty.  In 
other  words,  you  cannot  find  the  defendant 
guilty  of  manslaughter  if  you  believe  from 
the  evidence  that  he  killed  the  deceased, 
James  Tucker,  by  means,  solely  and  alone,  of 
poison,  or  lying  in  wait,  torture,  or  by  any 
other  kind  of  wilful,  deliberate,  or  premedi- 
tated killing,  for  the  defendant  is  not  now 
on  his  trial  for  any  other  offense  than  man- 
slaughter, and  therefore  cannot  be  convicted 
because  he  may  have  been  guilty  of  some 
other  offense."  In  addition  to  correctly  in- 
structing the  jury  as  to  what  constitutes 
murder  in  the  firiit  and  second  degree,  and 
also  as  to  what  constitutes  manslanmter, 
the  court  charged  the  jury  as  follows :  "That 
by  reason  of  previous  trials  of  this  cause  the 
defendant  cannot  now  be  convicted,  in  any 
event,  of  any  higher  crime  than  the  crime  of 
manslaughter."  And  again :  "Upon  the  in- 
formation in  this  case  the  defendant  may,  if 
the  evidence  warrant  it,  be  convicted  of 
manslaughter"  (followed  by  a  correct  defi- 
nition of  manslaughter).  And  again  the 
jury  were  told:  "If  you  believe  from  the 
evidence  to  a  moral  certainty,  and  beyond  a 
reasonable  doubt,  that  the  defendant  is 
guilty  of  murder  in  the  first  degree,  or  mur- 
der ut  the  MOtmd  d^ree,  or  manslaughter, 
then  your  verdict  should  be,  'We,  the  jury, 
find  the  defendant  guilty  of  manslaughter.'  " 
Defendant  claims  that  murder  and  man- 
slaughter are  as  separate  and  distinct  of- 
fenses as  bur{[laiy  and  larceny,  and  that  "for 
the  court  to  instruct  them  [the  jury]  that, 
if  the  evidence  showed  the  defendant  guilty 
of  murder,  it  was  their  duty  to  find  him 
guilty  of  manslaughter,  was  just  as  much  er- 
ror as  if  the  defendant  had  been  on  trial  for 
grand  larceny,  and  the  court  had  instructed 
that  a  verdict  of  burglary  might  be  ren- 
dered if  the  evidence  warranted."  Defend- 
ant's contention  is:  First,  that  the  trial 
could  only  be  for  manslaughter,  and  tiiat 
the  former  oonvietion  of  manslaughter  made 
it  neeeBBary  for  the  people  to  present  a  new 
information  charging  that  offense;  second, 
that  it  was  error  to  instruct  as  to  murder; 
third,  if  the  evidence  showed  that  the  de- 
fendant committed  murder,  he  could  not  be 
convicted  of  manslaughter.  The  illustration 
given  by  defendant  is  not  apposite.  One 
charged  with  murder  may  be  convicted  of 
manslaughter,  for  the  reason  that  the  law 
declares  that  the  jury  may  find  the  defend- 
ant guilty  of  any  offense  the  commission  of 
whida  is  necessarily  included  in  that  which  ia 
charged.  Penal  Code,  11159;  People  v.  Muhl- 
ner,  lis  Cal.  S04,  47  Fac  128.  Burglary  is 
not  necessarily  included  in  the  offense  of  lar- 
oMiy,  for  there  may  be  burglary  without 
lateenj  (Penal  Code,  (  459),  or  the  poe- 
sibility  of  committing  larceny,  as  where  a 
house  has  been  huzvlaiiously  entered  (j. 
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with  intent  to  commit  larceny),  and  it 
should  turn  out,  contrary  to  the  calculations 
of  the  burglar,  that  the  building  is  empty. 
People  V.  ilhaber,  32  Cal.  30.  See  also  Peo- 
pl«  V.  Oamett,  29  Cal.  022,  where  it  is  said 
that  a  larceny,  though  committed  at  the 
same  time,  is  not  necessarily  included  in  a 
burglary,  as  manslaughter  is  in  murder. 
When  the  defendant  was  ^p^nted  a  new  trial, 
he  still  stood  charged  with  murder,  and  he 
could  avail  himself  of  the  former  acquittal 
of  that  crime  only  hy  plea  and  proof  sup- 
porting it.  People  V,  Bennett,  114  Cal.  50, 
45  Pae.  1013.  The  plea  and  proof  were  that 
he  had  been  convicted  of  the  offense  of  man- 
slaughter^ hy  virtue  of  which  the  law  ao- 
quinied  him  of  the  higher  offense,  but  this  by 
no  means  acquitted  him  of  the  offense  of 
which  he  had  been  found  guilty.  If  a  new 
information  had  been  lodged  against  defend- 
ant charging  manslaughter,  there  would  have 
been  no  occasion  for  a  plea  of  former  convic- 
tion or  jeopardy,  for  he  would  have  been  in 
no  peril  to  which  he  was  not  rightly  sub- 
jected. This  court  has  held,  where,  on  an 
indictment  for  murder,  the  jury  found  a  ver- 
dict of  manslaughter  and  the  verdict  was  set 
aside  on  motion  of  defendant,  that  upon  a 
second  trial  for  murder  upon  the  same  or 
different  indictment  he  may  be  again  tried 
and  convicted  for  manslaughter  {People  v. 
Gilmore,  4  Cal.  370,  00  Am.  Dee.  020)  :  and 
we  thiidc  the  rule  is  not  changed  by  tiic 
Penal  Code.  Section  087  of  the  Penal  Code 
provides  that  ''no  person  can  be  subjected 
to  a  second  prosecution  for  a  public  offense 
for  which  he  has  once  been  prosecuted,  and 
convicted  or  acquitted."  Penal  Code,  S  1023, 
provides  that,  "when  the  defendant  is  con- 
victed or  acquitted,  or  has  been  placed  in 
jeopardy  upon  an  indictment  or  information, 
the  .  .  .  acquittal  or  jeopardy  is  a  bar 
.  .  .  for  an  offense  neeeasarily  included 
therein,  of  which  he  might  have  been  con- 
victed under  that  indictment  or  informa- 
tion." And  9  1180  of  the  Penal  Code  pro- 
vides: .  "The  granting  of  a  new  trial  places 
the  parties  in  the  same  position  as  if  jio  trial 
had  been  had.  All  the  testimony  must  be 
produced  anew,  and  the  former  verdict  can- 
not be  used  or  referred  to  either  in  evidence 
or  in  argument,  or  be  pleaded  in  bar  of  any 
conviction  which  might  have  been  had  un- 
der the  indictment."  The  latter  part  of  { 
1180  has  been  held  unconstitutional  if  made 
to  apply  to  an  offense  of  which  the  defendant 
has  been  acquitted  by  virtue  of  a  conviction 
of  another  offense  of  less  degree  included  in 
the  information  [People  v.  Gordon,  99  Cal. 
227,  33  Pac.  001 ) ;  t.  e.,  he  may  still  plead 
jeopardy  and  the  bar  to  the  offense  of  which 
he  has  been  acquitted,  hut  aside  from  this 
the  section  would  seem  to  countenance  a 
trial  of  the  lesser  crime  upon  the  same  in- 
forniation.  If  the  prosecution  in  the  pres- 
ent case  can  be  said  to  have  been  with  a 
view  to  convict  for  murder,  it  must  be  held 
to  have  been  in  direct  violation  of  S  087. 

But  at  the  commencement  of  the  trial  the 
defendant  made  his  plea  of  former  conviction 
and  jeopardy,  and  was  told  that  proof  waa 
unnecessary  in  view  of  the  admitted  fact 

Digitized  by  Google 


190S. 


Ftopu  v.  MoFabukb. 


S47 


that  he  had  been  convicted  of  manslaughter, 
and  the  court  informed  counsel  that  it 
would,  in  its  instructions,  properly  direct 
the  jury  to  protect  the  defend^t  against 
any  veraict  for  murder.  The  trial  proceed- 
ed, without  objection  to  the  information,  on 
the  assumption  that  there  could  be  no  con- 
viction for  any  higher  offense  than  man- 
slaughter, and  under  such  circumstances  the 
defendant  could  not  have  been  prejudiced 
by  reason  of  tbe  fact  that  the  trial  was  on 
the  original  information,  rather  than  on  a 
new  one  charging  manslaughter.  The  crime 
of  manslaughter  being  necessarily  included 
in  that  of  murder,  the  information  was  suffi- 
-cient,  since  in  alleging  the  major  it  neces- 
sarily alleged  the  minor  offense.  It  was, 
perhaps,  unnecessary  to  instruct  the  jury 
fully  as  to  what  constitutes  the  crime  of 
murder,  as  the  defeudant  was  not  being  pros- 
ecuted for,  and  oould  not  be  convicted  of, 
that  crime,  after  making  his  plea,  which  was 
practically  confessed.  It  would  probably 
nave  been  sufficient  to  instruct  the  jury  as 
to  what  constituted  the  crime  of  manslaugh- 
ter. But,  inasmuch  as  the  offense  of  man- 
slaughter is  necessarily  involved  in  the  of- 
fense of  murder,  we  cannot  see  that  the  de- 
fendant was  prejudiced  by  instructions  de- 
fining the  latter  crime  and  in  telling  the 
j}xry_  that,  if  the  evidence  warranted  a  con- 
viction of  murder,  they  should  find  the  de- 
fendant guilty  of  manslaughter,  and  could 
not,  in  view  of  the  plea  of  former  conviction, 
find  him  ^ilty  of  murder.  The  facts  on 
which  the  information  charging  murder  was 
based  did  not  change  when,  by  reason  of  the 
former  conviction  for  the  lesser  offense,  the 
-defendant  was  acquitted  of  the  greater.  At 
the  second  trial  the  same  evidence  would  go 
to  tbe  jniy,  whether  it  pointed  to  murder 
•or  only  to  manslaughter  (S  1180),  and  this 
same  evidence  would  have  gone  to  the  jury 
had  the  information  chargra  manslaughter, 
instead  of  murder.  In  effect  the  instruction 
was  that,  although  the  jury  might  r^ard  the 
•evidence  as  establishing  the  crime  of  mur- 
der us.  defined  by  the  court,  the  jury  must 
render  a  verdict  of  guilty  of  manslaughter 
only.  Clearly,  if  murder  was  made  out,  so, 
necessarily,  also  was  manslaughter.  Fur- 
thermore, defendant  was  contending,  as  his 
refused  instruction  indicates,  that,  if  the  ev- 
idence showed  that  be  had  committed  mur- 
der, he  must  be  acquitted  altogether,  and 
this  would  seem  to  have  warranted  the  court 
in  defining  the  offense  of  murder,  and  in 
showing  its  relation  to  the  offense  for  which 
the  defendant  was  on  trial,  and  to  refute  the 
■claim  of  defendant  that  he  should  escape  if 
murder  was  established. 

The  last  point  urged  assumes  an  anom- 
alous condition  of  the  law  to  which  we  can- 
not consent.  It  is  that,  if  a  jury  has  found 
a  defendant  guilty  of  manslaughter  on  tbe 
first  trial,  where  the  charge  is,  and  the  evi- 
■dence  shows,  murder,  he  cannot,  on  a  second 
trial,  granted  on  his  own  motion,  for  some 
error  occurring  at  the  trial,  be  again  con- 
victed of  manslaughter,  but  must  be  ac- 
quitted. In  the  present  case  we  do  not  think 
the  evidence  presents  the  case  where,  as  is 
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claimed,  the  verdict  must  have  been  for 
murder,  or  acquittal  as  a  justifiable  homi- 
cide. The. circumstances,  as  narrated,  show 
a  conflict  as  to  who  was  the  aggressor.  There 
are  divergent  facts  testified  as  to  whether 
deceased  or  defendant  fired  the  first  shot, 
and  as  to  whether  the  intention  on  defend- 
ant's part  to  kill  was  formed  before  the  fatal 
meeting,  or  in  the  heat  of  the  encounter,  and 
under  an  impression  that  his  life  was  in 
danger.  Whether  a  homicide  amounts  to 
murder  or  to  manslaughter  merely,  depends 
upon  the  presence  or  absence  of  the  intent 
to  kill.  In  either  case  there  may  be  a  pres- 
ent intention  to  kill  at  the  moment  of  the 
commission  of  the  act  {People  v.  Freel,  48 
Cal.  436),  but  not  necessarily  malice  afore- 
thought, or  deliberate  premeditation.  But 
conceding  that  the  evidence  showed  that  de- 
fendant was  guilty  of  murder,  and  would 
so  show  ^  the  second  trial,  it  would  still 
be  true  that  manslaughter  is  necessarily  in- 
cluded in  the  supposed  murder,  and  it  ia  im- 
material how  the  murder  is  perpetrated. 

2.  One  Pennycook  was  a  witness  for  plain- 
tiff. The  defendant  moved  "to  strike  out 
the  entire  testimony  of  this  witness  as  hear- 
say, and  not  to  be  relied  on  at  all.  The 
witness  has  testified  that  he  has  no  recol- 
lection of  any  of  the  facts  to  which  he  has 
testified,  .  .  .  and  that  he  testified  en< 
tirely  from  having  a  portion  of  his  testi- 
mony read  to  him  by  Air.  McSwain'  (district 
attorney),  and  his  memory  of  what  was  read 
to  him."  Whereupon  the  court  asked  the 
witness  the  following  questions: 

Do  you  say  that  when  you  testified  before 
that  the  events  to  which  you  testified,  and 
which  have  been  called  to  your  attention, 
were  fresh  in  your  memory  when  you  tes- 
tifed  to  them! 

A.  Yea,  sir. 

Q.  You  now  testify  to  the  same  facts  from 
the  record  that  has  been  called  to  your  at- 
tention ? 

A.  Yes,  sir. 

The  record  spoken  of  was  a  duly  verified 
transcript  of  the  testimony  of  the  witness 
given  on  a  former  trial  of  this  same  cause, 
written  out  in  longhand  from  the  notes  of 
the  official  reporter,  and  duly  certified  by 
him  as  being  a  correct  transcript  of  such  tes- 
timony. The  court  denied  the  motion,  and 
defendant  excepted.  The  witness  was  cross- 
examined  at  great  length,  in  the  course 
of  which  counsel  apparently  read  to  him 
most,  if  not  all,  his  former  testimony.  The 
witness,  in  reply  to  questions  of  counsel, 
would  almost  invariaMy  say  that,  if  the 
record  represented  him  as  testifying  as  ap- 
peared, the  testimony  was  true;  that  his 
memory  was  better  then;  and  that  he  tried 
to  tell  the  truth  and  did  tell  the  truth,  as 
far  as  he  knew,  in  his  former  testimony. 
The  witness  would,  in  most  instances,  fur- 
ther state  that  the  reading  did  not  refresh 
his  recollection  so  that  he  could  say  he  had 
any  present  recollection  of  the  facts  to 
which  he  had  formerly  testified.  The  wit- 
ness did,  however,  in  several  particulars, 
state  facts  from  his  present  recollection; 
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and  I  do  not  think  it  can  be  truthfully  said 
thai  he  teatified  to  no  material  fact  upon  his 
then  present  recollection,  or  that  the  read- 
iug  of  his  former  testimony  did  not  refresh 
his  recollection  of  any  single  material  fact. 
It  is  true,  however,  that  nearly  all  his  testi- 
mony was  of  the  character  described  by  de- 
fendant in  his  objection.  The  purpose  of 
reading  from  a  memorandum  made  by  the 
witness,  or  under  his  direction,  is  to  refresh 
his  recollection,  so  as  to  enable  him  to  tes- 
tify from  hia  refreshed  memory,  and  not 
to  get  before  the  jury  the  written  memo- 
randum. The  rule  is  found  in  Code  Civ. 
Proc.  S  iftM?,  part  of  which  is  as  follows: 
"So,  also,  a  witness  ma^  testify  from  such 
a  writing  [i.  e.,  "'anything  written  by  him- 
self or  under  his  direction,  at  the  time  when 
the  fact  occurred  or  immediately  thereafter, 
or  at  any  other  time  when  the  fact  was  fresh 
in  bis  memory  and  he  knew  that  the  same 
was  correctly  stated  in  the  writing'],  though 
he  retain  no  recollection  of  the  particular 
facts,  but  such  evidence  must  be  received 
with  caution."  It  was  conceded  at  the  trial 
that  the  transcript  from  which  counsel  rmd 
was  a  correct  transcript  of  the  witness's 
former  testimoqy,  and  this  court  has  held 
"that  such  a  transcript  may  at  least  be  re- 
garded as  a  private  memorandum."  People 
T.  Durrant,  116  Cal.  179,  at  page  213,  48 
Pac.  75,  at  page  84;  citing  Reid  v.  Reid,  73 
Cal.  206,  14  Pac  781.  The  court  did  not 
err  in  its  ruling. 

3.  One  Adrian  was  a  witness  for  defend- 
ant, and  testified  at  the  former  trial  to  mat- 
ters material  to  the  defense.  Counsel  for 
defendant  offered  his  former  testimony, 
claiming  that  due  diligence  had  been  used 
to  find  him,  without  success.  The  trial  was 
set  for  March  31,  1902.  Mr.  Farrar,  one  of 
defendant 'sattorneys,  testified  that  he  caused 
a  subpwna  to  issue  for  Adrian  on  March 
5th,  which  he  sent  to  the  sheriff  of  the  city 
and  county  of  San  Francisco,  with  a  letter 
informing  him  that  Adrian's  address  could 
be  found  by  inquiring  at  the  Florence  Tjodg- 
ing  House.  This  subp<£na  was  returned  with 
indorsement  that  the  sheriff  was  unable  to 
find  Adrian.  Mr.  Farrar  also  testified  that 
on  the  18th  of  March  he  sent  another  sub- 
pflena  to  £d.  Gibson,  of  the  San  Francisco 
police  force,  sucgesting  that,  if  he  would  go 
to  a  certain  sa^n  on  Market  street,  or  the 
Florence  Lodging  House,  he  could  leant 
where  the  witness  could  be  found.  The  let- 
ter and  subpoena  were  handed  by  Gibson  to 
one  Chandes,  who,  on  March  20th,  wrote  Mr. 
Farrar.  informing  him  that  after  much  trou- 
ble and  search  he  found  that  Adrian  had  left 
for  the  town  of  Mariposa  the  day  before,  and 
stating:  "If  you  Avifl  fonvard  to  that  place, 
you  will  be  sure  to  est  service  on  him."  Mr. 
Farrar  then  testified  tluit  he  had  "made  in- 
quiries of  parties  who  ought  to  know,  and 
who  were  in  Tklariposa  about  that  time,  and 
they  told  me  that  Mr.  Adrian  had  not  been 
in  Mariposa."  On  oross-exaniination  he  tes- 
tified that  his  son  was  in  Mariposa  a  day  or 
two  after  the  21st.  and  he  told  him  to  in- 
quire if  Adrian  was  there,  and  that  when  he 
cainc  back  he  reported  that  Adrian  had  not 
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been  there.  Witness  also  testified  that  be 
did  not  send  a  subpcena  to  Mariposa,  because 
he  thought  it  useless.  Mr.  Frost,  oob  of  de- 
fendant's attorneys,  had  occasion  to  visit 
San  Francisco,  and  Mr.  Farrar  gave  him  a 
subptena  for  Adrian,  with  request  to  find 
him.  Mr.  Frost  made  some  effort  by  visit- 
ing two  saloons,  known  to  have  been  pre- 
viously frequented  by  Adrian.  At  one  of 
them  he  was  told  that  Adrian  was  workinfr 
in  a  barber  shop  on  one  of  two  streets,  which 
were  named.  He  was  also  told  that  there 
was  a  man  working  at  night  in  one  of  the 
saloons,  who  could  tell  him  exactly  where  to 
find  Adrian;  but  witness  Frost  did  not  see 
this  man,  although  he  made  two  or  three 
trips  to  the  Baloon  to  find  him.  Whether  he 
searched  for  the  barber  shop  does  not  appear. 
Tliis  was  two  or  three  days  immediately  be- 
fore the  day  set  for  the'  trial.  In  ruling 
against  defendant  the  court  said:  "Three 
or  four  days  before  the  trial  b^^an,  one  of 
the  counsel  for  defendant  was  informed  that 
a  certain  person  in  San  Francisco  could  tell 
him  exactly  where  this  Adrian  was  locatedr 
and  after  one  or  two  or  three  Tain  efforts 
to  see  the  person  he  seems  to  have  g^ven  1^» 
the  search.  I  think  it  w^as  the  duty  of  the 
counsel  at  that  time,  if  they  desired  the  at- 
tendance of  this  witness,  to  either  give  a 
subpiena  again  into  the  hands  of  the  sheriff 
of  that  county,  with  instructions  to  hunt 
this  man  up  who  knew  where  George  Adrian 
was,  or  to  search  those  streets,  instead  of 
abandmiing  the  attempt."  We  cannot  say 
tliat  the  court  erred  in  sustaining  the  objec- 
tion. 

4.  On  hearing  of  defendant's  motion  for  a 
new  trial  he  offered  to  p  rove  that  one  of  the 
jurors  who  tried  defendant  was,  at  the  time 
of  the  trial,  a  resident  of  the  county  adjoin- 
ing the  one  in  which  he  was  tried.  The 
court  refused  the  evidence,  and  defendant 
excepted.  The  objection  to  the  juror  went 
to  his  competency,  and,  had  it  been  timely 
made,  full  opportunity  for  whidi  was  given 
defendant  before  the  jury  was  sworn,  should 
have  been  sustained.  It  was  too  late  to 
raise  the  objection  after  the  trial.  So  held 
where  the  question  of  competency  related  to 
the  fact  that  the  juror  was  not  on  the  as- 
sessment roll,  and  also  where  it  appeared 
that  the  juror  was  an  aliea.  See  People  t. 
Morlier,  58  Cal.  202,  and  cases  there  dted. 
In  Piople  V.  Evans,  124  Cal.  206,  56  Pac. 
1024,  the  juror  was  not  a  dtizen  of  the 
United  States,  and  it  was  held  that  the  ob- 
jection came  too  late  after  verdict.  These 
cases  are  decisive  of  the  question  against  de- 
fendant. 

The  judgment  and  order  should  be  af- 
firmed. 

We  concur:  HaTne*,  C;  Omy,  C. 
Per  Curiam  I 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order   are  ^ 

/irnif-d. 

A  petition  for  rehearing  having  been  filed. 
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the  following  Per  Curiam  response  was 
handed  down  March  10,  1903: 

A  rehearing  iu  denied,  but  in  denying  such 
rehearing  the  court  places  the  denial,  so  far 
as  the  ruling  of  the  trial  court  upon  the 
motion  to  strike  out  the  testimony  of  the 


witness  Pennycook  is  concerned,  solely  up- 
on the  ground  that  the  record  shows  that 
said  witness  did  testify  to  certain  facts  from 
his  own  recollection,  and  the  motion  to 
strike  out,  being  addressed  to  all  of  the  tes- 
timony, was  properly  denied. 


GEORGIA  SUP 

SAVANNAH,  THUNDERBOLT,  4  ISLE  OF 
HOPE  RAILWAY  of  Savannah,  Plff,  m 
Err., 

«. 

Zaid  WILLIAMS. 

<  Oa  .,..) 

*A  chArtered  street  rnllrond  Is  a  railroad 
company  wlttalo  the  meaDlDK  of  If  2297  and 
of  tbe  Civil  Code  of  1805,  and  tberetore 
Ic  liable  to  one  servant  for  injuries  Inflicted 
the  negligence  of  a  fellow  servant. 

(March  17,  1903.) 

ERROR  to  the  City  court  of  Savannah  to 
review  a  judgment  in  favor  of  plaintiff 
an  action  brought  to  recover  damages  for 
personal  injuries  for  which  defendant  was 
alleged  to  be  responsible.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Osborme  *  lAwnmeSt  for  plain- 
tiff in  error: 

Sections  2207  and  2323  of  the  Code,  which 
make  railroad  companies  liable  for  injuries 
of  one  servant  by  another,  do  not  embrace 
street  railway  companies,  and  the  ordinary 
conunon-law  rules  concerning  the  relation 
between  master  and  servant  apply  to  street 
railway  companies. 

The  statute  requiring  trains  to  stop  at 
enwsings  (Code,  S  2214)  does  not  apply  to 
street  railroads. 

Savannah,  T.  dc  1.  of  H.  R.  Co.  v.  Beaaley, 
04  Ga.  146,  21  S.  E.  28S. 

The  tax  ordinance  of  1874,  which  prorides 
for  the  taxation  of  railroad  companies,  does 
not  apply  to  street  railroad  companies. 

Savannah,  T.  d  I.  of  H.  R.  Co.  V.  Savan- 
nah, 112  Ga.  164,  37  S.  E.  303. 

The  act  of  1881,  for  the  incorporation  of 
railroad  companies,  does  not  embrace  street 
railroad  companies. 

iheter  v.  Estill,  03  Oa.  370,  22  S.  E.  322. 
Under  tlie  old  law,  railroieid  companies 
were  not  liable  to  their  employees  for  the 
negligence  of  a  fellow  servant. 

Shields  v.  Yonge,  15  Ga.  349.  60  Am.  Dec. 
697. 

\Mien  railroad  companies  began  business, 
*neadDote  by  La»ab,  .T. 
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it  was  foiind  that  they  employed  "many  per- 
sons who  necessarily  could  not  possibly  con- 
trol thoi4e  charged  with  care  and  diligence 
in  the  running  of  trains."  The  old  rule 
was  not  a  just  one,  and  did  not  offer  protec- 
tion to  the  employee,  and  to  remedy  thia 
evil  the  act  of  1856  was  passed.  It  was  not 
applied  to  street  railroad  companies:  First,, 
because  there  wei'e  then  no  such  companies, 
and,  second,  because  the  evil  in  r^erence  to- 
thsDi  did  not  exist. 

Funk  V.  St.  Paul  City  R.  Co.  61  Minn.  435, 
20  L.  R.  A.  209,  b3  N.  W.  1009;  Henderson 
v.  Walker,  55  Ga.  481;  Robinson  v.  Huide- 
koper,  98  Ga.  306,  25  S.  K.  440. 

A  railroad  company  is  not  a  street  rail- 
road company. 

Carli  V.  s\illu-ater  Street  R.  £  Transfer 
Co.  28  Minn.  373,  41  Am.  Rep.  290,  10  N.  W. 
205;  Front  Street  Cable  R.  Co.  v.  Johnson^ 
■2  Wash.  112,  11  L.  R.  A.  693,  25  Pac.  1084; 
Xetcell  V.  Minneapolis,  L.  <C  M.  R.  Co.  35 
Minn.  112,  59  Am.  Rep.  303,  27  N.  W.  839; 
Louisville  d  P.  R.  Co.  v.  Louisville  City  R. 
Co.  2  Duv.  178;  Thompsw-Houston  Electrio 
Co.  v.  aimOR,  20  Or.  60,  10  L.  R.  A.  251, 
•25  Pac.  147;  Byrne  v.  Kansas  City,  Ft.  8. 
cf  M.  R.  Co.  24  L.  R.  A.  693,  9  C.  C.  A.  666, 
^2  r.  S.  App.  220,  61  Fed.  603;  Sears  v. 
Marehalllomi  Street  R.  Co.  65  Iowa,  742,  2Z 
N.  W.  150. 

This  court  has  never  decided  that  S  2321 
related  to  street  railroads,  except  in  their 
capacity  as  carriers  of  passengers. 

Augusta  d  S.  R.  Co.  v.  Rem,  55  Ga.  126; 
Holly  V.  Atlanta  Street  It.  Co.  61  Ga.  215, 
34  Am.  Rep.  97;  City  d  Suburban  R.  Co.  v. 
Findley,  76  Ga.  311:  Augusta  d  8.  R.  Co. 
V.  Randall.  79  Ga.  305,  4  S.  E.  674 :  Electric 
R.  Co.  V.  Carson,  98  Ga.  652,  27  S.  E.  166. 

Messrs.  TwtKKK  ft  Ollvar,  for  defendant 
in  error: 

Section  2321  includes  street  railroad  com- 
panies within  the  meaning  of  that  statute. 

Augusta  d  S.  R.  Co.  v.  Renz,  65  Ga.  126; 
Holly  V.  Atlanta  Street  R.  Co.  61  Ga.  216, 
34  Am.  Rep.  97 ;  City  d  Suburban  R.  Co.  v. 
Findley,  70  Ga.  311;  Electric  R.  Co.  V. 
Carson,  08  Ga.  652,  27  S.  E.  156;  Perry  v. 
Macon  Vonsol.  Street  R.  Co.  101  Ga.  407, 
29  S.  E.  304. 

The  presumption  against  railroad  com- 
panies, HS  embodied  in  §  2321,  Civil  Code, 


NOTK.— For  other  cases  In  this  series  as  to   L.  R.  A.  1S5 ;  Byrne  v.  Kansas  City,  Ft  S.  ie 


whether  street  railroad  la  a  "railroad,"  see 
Montgomery  v.  I'blladelphia  City  Pass.  R.  Co. 
(Pa.)  0  L.  B.  A.  360;  Thomaon-Houston  Elec- 
tric Co.  V.  Simon  (Or.)  10  1^  R.  A.  251 ;  Front 
Street  Cable  R.  Co.  v.  Johnson  (Wash.)  11  L. 


R.  A.  693;  Katzenberger  v.  Lawo  (Tenn.)  13  |  L.  R.  A.  (KI. 
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M.  R.  Co.  (C.  C.  App.  etb  C.)  24  L.  K.  A.  693; 
Funk  V.  8t.  Panl  City  R.  Co.  (Minn.)  29  L.  B. 
A.  208;  Bloxbam  v.  Coosumera'  Electric  Light 
&  Street  R.  Co.  (Fla.)  29  L.  R.  A.  507;  and 
State  V.  Duluth  Gas  tc  Water  Co.  (Minn.)  6T 
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applies  as  well  to  street  railroad  companies 

as  to  others. 

Electric  H.  Co.  v.  Caraon,  98  Ga.  654,  27 
a.  E.  156;  Perry  v.  Macon  Conaol.  Street  R. 
Co.  101  Ga.  407,  26  S.  E.  304;  JohnBon  v. 
Louiavxlle  City  R.  Co.  10  Bush,  231. 

A  railroad  company  in  this  state  is  liable 
for  injuries  done  to  the  person  of  an  em- 
ployee \fy  the  negligence  or  misconduct  of 
other  employees  of  the  company,  whether 
such  injuries  are  connected  with  the  running 
of  the  cars  or  not;  and  in  his  case  as  in  oth- 
ers, presumption  is  against  the  company. 

ThompHOH  V.  Central  R.  d  Bkg.  Co.  54  Ga. 
509;  Central  It.  <E  Bkg.  Co.  t.  Qleaaon,  39 
Ga.  204 ;  Georgia  R.  Co.  v.  Ivvy,  73  Qa.  499 ; 
Georgia  R.  d  Bkg.  Co.  v.  Broim,  86  Ga.  320, 
12  S.  E.  812;  Georgia  R.  <£  Bkg.  Co.  v.  Mil- 
ler, 90  Ga.  571,  16  S.  E.  939;  Georgia  R. 
<E  Bkg.  Co.  T.  Hiekt,  05  Ga.  301,  22  S.  £. 
613. 

Lamar,  J,,  delivered  the  opinion  of  the 
court: 

The  sole  Question  in  this  case  is  whether 
a  street  railroad  is  a  "railroad  company" 
within  the  meaning  of  SS  2297  and  2323  of 
the  Civil  Code,  making  railroad  companies 
liahle  to  one  Bervant  for  injuries  inflicted 
by  a  fellow  servant.  The  impcTrtance  of  the 
question,  the  fact  that  it  has  never  been  di- 
rectly decided  by  this  court,  that  the  deci- 
sions outside  of  this  state  are  in  some  con- 
flict, and  that  the  courts  of  Texas  and  Min- 
nesota have  readied  a  conclusion  different 
'from  ours,  make  it  proper  to  refer  to  the 
authorities  at  some  length.  We  think  the 
conflict  is  more  apparent  than  real,  and  that 
a  close  examination  will  show  that  there 
was  always  present  some  special  reason  for 
holding  that  a  street  railroad  was  not  a  rail- 
road within  the  meaning  of  the  statute  un- 
der consideration. 

A  statute  giving  a  laborer  a  lien  on  rail- 
roads does  not  apply  to  a  street  railroad, 
since  the  fee  of  the  street  on  which  the  track 
is  laid  is  in  the  city.  Front  Street  Cable 
R.  Co.  V.  Johnson,  2  Wash.  112,  11  L.  R.  A. 
693,  25  Pac.  1084.  Street  railroads  are  not 
within  the  jurisdiction  of  the  California 
Railroad  Commission.  The  court  reached  this 
conclusion  on  general  principles,  though  the 
act  itself  was  limited  to  companies  owning 
railroads  "other  than  street  railroads."  JSail- 
road  Oomrs.  v.  Market  Street  R.  Co.  132 
Cal.  677,  64  Pac.  1065.  A  horse  railroad  is 
not  a  railroad  within  the  meaning  of  a  stat- 
ute which  provides  that  every  engine  or 
train  shall  be  brought  to  a  full  stop  before 
crossing  a  railroad.  Taft,  J.,  in  Byrne  v. 
Kansas  City,  Ft.  8.  £  M.  R.  Co.  24  L.  R.  A. 
693,  9  C.  C.  A.  666,  22  U.  S.  App.  220,  61 
Fed.  605.  A  statute  referring  to  any  railroad 
corporation  whose  line  is  wholly  or  partly 
witnin  Montana,  or  reaches  the  boundary 
thereof,  and  giving  a  judgment  for  injury  to 
the  person  alien  superior  to  a  mortgage  on 
the  property,  evidently  refers  to  lines  ex- 
tending for  long  distances,  and  does  not  in- 
clude street  railroads.  Massachusetts  Loan 
d  T.  Co.  V.  Hamilton,  32  C.  C.  A.  46,  59  U. 
S.  App.  403,  88  Fed.  588.  The  franchise  to 
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use  the  streets  being  granted  by  legislative 
or  municipal  authority,  and  the  tractcs  be- 
ing laid  on  established  streets,  and  usually 
restricted  to  the  bounds  of  the  city,  stat- 
utes providing  for  condemnation  oi  rights 
of  way  have  little  or  no  reference  to  street 
railways  using  electricity  or  horse  power. 
Thompeon-Houaton  Elec.  Co.  v.  Simony  20 
Or.  60,  10  L.  R.  A.  251,  25  Pac.  147.  Com- 
pare South  d  North  Ala.  R.  Co.  v.  Highland 
Ave.  d  Belt  R.  Go.  119  Ala.  105,  24  So.  114. 
In  Kentucky  a  street  railroad  is  said  to  be, 
in  a  technical  and  popular  sense,  as  differ* 
ent  from  an  ordinary  railroad  as  a  road  and 
a  street,  or  as  a  bridge  and  a  railroad  bridge. 
LomaviUe  <£  P.  R.  Co.  t.  LoutnnUe  Ot«y  B. 
Co.  2  Duv.  176.  In  Rilejf  Galvetton  City 
R.  Co.  13  Tex.  Civ.  App.  247,  35  S.  W.  826, 
it  was  held  that  the  act  of  1893  defining  fel- 
low servants,  while  applicable  to  any  rail- 
road company,  does  not  include  street  rail- 
ways, though  the  question  had  been  express- 
ly left  open  by  the  supreme  court  of  Texas 
in  Austin  Rapid  Transit  R.  Co.  t.  Orothe, 
88  Tex.  262,  31  S.  W.  106.  In  Funk  r.  Bt. 
Paul  City  R.  Co.  61  Minn.  436,  20  L.  R.  A. 
208,  63  N.  W.  1099,  it  was  said  that  a  stat- 
ute making  every  railroad  company  liable 
for  injuries  indicted  by  reason  of  the  neg- 
ligence of  a  fellow  servant  did  not  include 
street  railroads  operated  by  cable,  the  court 
holding  that  it  could  recur  to  the  history 
of  the  time  when  the  statute  was  enacted, 
"and,  when  the  words  of  a  statute  are  not 
explicit,  the  intention  is  to  be  collected  from 
the  context,  from  the  occasion  and  necessity 
of  the  law,  from  the  mis^ief  felt,  and  the 
object  and  remedy  in  view."  "It  is  a  mat- 
ter of  common  knowledge  that  street  cars 
operated  by  cable  or  electricity  are  more 
readily  managed  than  those  operated  by 
steam,  where  long  passenger  and  frei^t 
trains,  with  their  weight  and  momentum, 
are  not  so  easily  controlled.  Street  cars  are 
generally  run  separately,  rarely  with  more 
than  two  or  tbxee  coupled  together.  .  .  , 
They  do  not  mn  so  rapidly;  their  move- 
ments are  easily  and  quickly  checked.  .  .  . 
Nor  do  street  railways  carry  freiriit.  .  .  . 
Especially  is  the  danger  in  coiipling  freight 
cars  entirely  absent.  .  .  .  The  words  in 
the  law  uf  1887  making  a  railroad  corpora- 
tion operating  a  railroful  in  this  state  liable 
for  damages  'when  sustained  within  this 
state,'  were  undoubtedly  aimed  at  the  rail- 
roads operated  by  steam,  where  their  lines 
extended  beyond  the  jurisdiction  of  the  state. 
It  is  true  these  restrictive  words  would  in- 
clude railroads  operated  by  steam  wholly 
within  the  state,  but  th^  were  inserted  to 
prevent  the  bringing  of  suits  where  the  in- 
jury was  sustained  upon  railroads  outside 
of  this  state,  but  where  the  lines  of  the  same 
railroad  came  within  the  boundary  of  our 
own  state.  Hence  the  words  'when  sustained 
within  this  state'  evidently  refer  to  railroads 
operated  by  locomotives,  and  it  was  such 
railroads  the  legislature  had  in  contempla- 
tion when  this  t«rm  was  used,  Tlirough  our 
territorial  and  state  legislation  the  term 
'railroad'  has  acquired  a  definite  and  well- 
understood  meaning,  and  it  has  never  been 
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undeTitood  to  include  street  Tailvays."  In 
"the  conctinliuf  opinion  of  Mitchell,  J.,  he 
•concludes  thaf  "railroads"  mean  ateaio  rail- 
roads only,  because  "in  all  legislation  of 
this  state  I  have  found  no  act  which  has  ref- 
erence to  street  railroads  in  which  the  word 
'street'  was  not  prefixed."  See  also  State  v. 
Duluth  Street  R.  Go.  76  Minn.  96,  57  L.  R. 
A.  63,  78  N.  W.  1032.  This  reasoning  is  not 
applicable  here,  because  in  Georgia  the  con- 
trary is  true.  The  word  ''railroad"  includes 
street  railroad,  unless  the  context  shows 
that  a  particular  kind  of  railroad  was  in- 
tended. 

The  foregoing  citations  are  the  strongest 
we  find  in  support  of  the  contention  of  the 
plaintiff  in  error.  Opposed  to  them  are  cases 
from  New  York,  Pennsylvania,  Massachu- 
setts, Tennessee,  Alabama,  and  Kentucky. 
The  New  York  general  railroad  law  of  1850 
was  hdd  to  include  horse  railroads,  though 
the  act  referred  to  other  motive  power.  Re 
Waahington  Street  Aaylvm  d  P.  R.  Co.  115 
N.  Y.  442,  22  N.  E.  356.  A  street  railroad 
using  dummy  engines  is  a  railroad  within 
the  meaning  of  the  Alabama  statute  requir- 
ing trains  to  sto^  within  100  feet  of  a  track 
crossing.  Birmtngham  Mineral  Bt  Co.  t. 
JaooU,  02  Ala.  202,  12  L.  R.  A.  830,  9  So. 
220  (Stone  and  Olopton,  JJ.,  dissenting) .  A 
dummy  line,  whether  operated  within  or  with- 
out the  limits  of  a  municipality,  and  al- 
though exclusively  engaged  in  carrying  pas- 
sengers, is  a  railroad  within  the  meaning  of 
the  statutes  prescribing  certain  precautions 
for  the  prevention  of  accidents  on  railroads. 
Durton,  J.,  in  Katzenherger  v.  Louro,  90 
Tenn.  233,  13  L.  R.  A.  185  16  S.  W.  611. 
Street  railroads  are  within  the  Pennsrrlvanla 
act  relating  to  meiger.  EeatonviUe,  M.  d  F. 
Paaa.  R.  Oo.  v.  Philadelphia,  80  Pa.  210.  A 
horse  railroad  is  within  the  exception  of  the 
Massachusetts  statute  providing  that  inablv- 
«nt  proceedings  may  be  instituted  against 
any  corporation  except  railroad  and  banking 
compames,  though  at  the  time  of  the  passage 
of  that  statute  no  company  had  been  estab- 
lished in  that  state  for  the  purp<»e  of  lay- 
ing rails  on  the  public  highways  and  run- 
ning horse  cars  thereon.  Central  yat.  Bank 
V.  Worceater  Eorae  R.  Co.  13  Allen,  105.  The 
Kentucky  statute  making  railroad  companies 
liable  for  negligence  is  applicable  to  any 
kind  of  railroad,  whether  impelled  by  horse 
or  steam  power.  Johnaon  v.  Louiaville  City 
R.  Co.  10  Bush,  231.  The  similarity  of  ur- 
ban and  interurban  railroads  to  the  ordinary 
steam  railrcud,  the  rapidity  of  their  move- 
ments, the  enlargement  of  their  cars,  the 
marvelous  increase  in  their  business,  have 
compelled  the  courts  to  recognize,  if  not  the 
identity,  at  least  the  close  reaemblaoce,  be- 
tween the  two ;  and,  while  the  reasoning  may 
not  in  all  respects  support  our  contention, 
it  was  held  in  Stilhcater  A  M.  Street  R.  Oo. 
V.  Boston  <e  M.  R.  Co.  171  N.  Y.  680,  59  L.  B. 
A.  489,  64  N.  E.  Sll,  that  the  act  of  1860, 
re-enacted  later  in  1890,  which  conferred  on 
a  steam  railroad  company  the  right  to  cross 
or  unite  its  railroad  with  any  other  railroad 
before  constructed,  and  further  providing 
that  every  railroad  company  whose  road  was 
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intersected  by  any  new  railroad  should  unite 
with  such  in  having  the  necessary  connec- 
tions with  the  requisite  facilities,  applied  to 
the  intersection  and  connection  of  a  street 
railroad  operated  by  electricity  with  a  rail- 
road operated  by  steam.  This  decision  was 
put  on  the  language  of  the  act,  but  it  refers 
to  the  ruling  of  the  lower  court,  which  was 
somewhat  similar  to  the  contention  of  the 
plaintiff  in  error  here,  denying  that  street- 
surface  railways  could  be  recognized  as  an 
:  integral  part  of  the  great  system  of  steam 
railroads. 

After  this  citation  of  foreign  authorities, 
'■  it  will  be  proper  to  examine  the  state  of  our 
own  decisions  on  the  subject. 

We  think  the  Constitution,  statutes,  and 
decisions  of  this  state  recognize  that  the 
word  "railroad"  is  generic,  and  includes 
street  railrtwds,  narrow-gauge  roads,  horse 
car  companies,  dummy  lines,  and  strMt  rail- 
roads operated  by  electricity.  Whether  a 
particular  statute  applies  to  any  one  of  these 
various  forms  of  railroads  is  to  be  deter- 
mined from  the  language  of  the  statute, 
from  the  context,  or  from  the  intent  of  the 
lawmakers.  See  Oyger  v.  Philadelphia  City 
Pan.  B.  Oo.  136  Pa.  96,  aub  nom.  Montgom- 
ery T.  Philadelphia  City  Paaa.  R.  Co.  9  L.  R. 
A.  369,  20  Atl.  390.  Street  railroads  were 
not  within  the  general  corporation  act  of 
1881  (Dieter  v.  Eatill,  95  Ga.  370,  22  S.  E. 
622),  because  the  provisions  requiring  the 
articles  of  association  to  state  the  places  and 
the  counties  to  and  through  which  it  was 
to  run,  fixing  the  right  of  way  at  200  feet, 
and  authorizmg  the  maintenance  and  con- 
struction of  docks,  stations,  etc,  indicate 
that  the  legislature  was  dealing  with  rail- 
roads other  than  street  railroads.  So,  in 
8ava/tmaht  I',  d  I,  of  E.  R.  Co. 
V.  fSavatwiah,  112  Ga.  164,  37  S.  E.  393,  a 
street  railway  company  doing  a  city  busi- 
ness was  held  to  be  as  much  subject  to  city 
taxation  as  an  omnibus  company,  though  an 
ordinary  steam  railroad  operating  between 
differentplaoes  would  not  be  subj^  to  such 
a  tax.  Thegr  were  both  railroads,  though  one 
could  be  taxed  on  infra-city  husiness  while 
the  other  was  exempt  from  municipal  tax  on 
inter-city  business.  The  terms  of  the  act 
providing  for  county  taxation  of  railroads 
show  that  it  was  evidently  intended  to  apply 
to  those  roods  running  from  one  county  to 
another,  and  not  to  those  doing  business  in 
and  near  a  single  city.  Pol.  <5>de  1895, 
784-789.  Civil  Code  1895,  §  2190,  recognizes 
that  street  railroad  companies  would  have 
been  subject  to  the  jurisdiction  of  the  rail- 
road commission  had  they  not  been  expressly 
excepted  from  the  operation  of  that  law; 
and  Civil  Code  1895,  §  2180,  providing  how 
street  railroads  may  be  incorporated, 
treats  tliem  as  in  most  respects  identical 
with  ordinary  railroads,  by  conferring  on 
.  them  all  <n  the  powers  of  the  ordinary 
railroad  except  such  as  are  not  necessary  and 
proper  for  companies  whose  tracks  are  laid 
on  the  streets  of  a  city.  If  they  are  not  rail- 
roads, then  there  are  few,  if  any,  that  have 
been  duly  chartered,  for  not  only  under  the 
Constitution  of  1877,  but  pnor  thereto. 

Digitized  by  Google 


953 


Geoboia  Bupbehe  Coubt. 


Mas., 


while  the  legislature  could  incorporate  rail- 
roads, their  charters  ou^ht  to  have  been 
granted  by  the  courts  if  these  companies  are 
not  railroads.  Civil  Code  1895,  8  5780; 
Const.  1868;  Code  1873,  S  5068;  Cobb's  Di- 
gest, 424,  431,  542.  In  Civil  Code  1805,  § 
5782,  the  convention  was  protecting  munic- 
ipalities, not  defining  the  differences  be- 
tween various  species  of  railroads.  Civil 
Code  ISUo,  g  2334,  provides  that  all  railroad 
companies  shall  be  sued  in  the  county  where 
the  cause  of  action  originated,  and,  while 
the  point  does  not  appear  to  have  been  dis- 
tinctly made,  its  provisions  were,  in  Dev- 
ereux  v.  Atlanta  R.  Power  Co.  Ill  Ga, 
855,  36  S.  E.  939,  held  to  apply  to  the  case 
of  a  street  railroad.  In  Price  v.  State,  74 
Ga.  378,  the  act  of  1837  (  Acts  1837,  p.  203) 
codified  in  S  520  of  the  Penal  Code,  provid- 
ing a  peualty  for  obstructing  a  railroad,  was 
hdd  to  apply  to  a  street  railroad  operated 
horse  power,  though  no  sui^  species  of 
railroad  existed  when  the  act  was  passed. 
In  Perry  v.  Jfaoon  Conaol.  Street  R.  Co.  101 
Ga.  407,  29  S.  K.  304,  a  minor,  not  a  passen- 
ger, was  injured,  and  the  court  applied  the 
stalutorv  presumption  against  railroad  com- 
panies, citmg  Civil  Code  1896,  g  2321.  "The 
presumption  against  a  railroad  company 
where  an  injury  is  shown  to  have  been  oc- 
casioned by  the  running  of  its  cars  applies 
as  welt  to  street  railroad  companies  as  to 
others."'  Electric  R.  Co.  v.  Carton,  98  Ga. 
C54,  27  S.  E.  1.56:  Augusta  rf  8.  R.  Co.  v. 
Rem,  .55  Ga.  126.  citing  avil  Code  1895,  § 
2321.  Compare  City  tf  Suburban  R.  Co.  v. 
Findley,  76  Ga.  311;  Augusta  d  S.  R.  Co. 
V.  Randall,  79  Ga.  305,  4  S.  E.  674;  Holly 
V.  Atlanta  Street  R.  Co.  61  Ga.  216,  34  Am. 
Rep,  97, — ^\vhere  the  persons  injured  were 
passengers,  and  the  plaintiffs  in  error 
claimed  that  the  presumption  was  from  com- 
mon law,  and  not  from  the  act  (rf  1856.  But, 
even  if  that  were  so,  it  could  by  re-enactment 
have  befn  made  a  statutory  presumption. 
Certainly,  even  as  to  passengers,  it  is  more 
extensivtt  than  it  was  at  common  law.  But 
the  point  is  that  the  court  applied  such  stat- 
utory presumption  to  street  railroads,  and 
cited  a  section  which  on  its  face  only  refers 
to  railroads. 

The  contention  of  the  plaintiff  in  error  is 
that,  if  "railroad"  can  mean  "street  rail- 
road," 5  2297  of  the  Civil  Code  does  not  ap- 
ply to  street  railroads,  because  the  abroga- 
tion of  the  fellow-servant  rule  is  therein 
shown  to  have  been  because  railroad  compa- 
nies "necessarily  have  many  employees  who 
cannot  possibly  control  thf)se  who  should 
exercise  care  and  diligence  in  the  running  of 
train."!."  It  claims  that  this  language  shows 
that  the  legislature  was  considering  a  state 
of  alTairs  applicable  only  to  steam  lines. 
This  reason,  given  in  S  2297,  does  not  appear 
in  the  act  of  1856,  but  was  apparently  codi- 
fied from  Judge  Stephens'  opinion  in  Cooper 
T.  Mullins,  30  Ga.  146,  76  Am.  Dec.  638. 
The  rule  and  the  act  were  codified  in  some- 
what different  language,  and  without  any 
reason  therefor  being  stated,  in  Oivil  Code 
1895,  S  2.323.  But  even  if  the  act  of  1856 
had  stated  a  specific  cause  for  its  adoption, 
61  L.  R.  A. 


the  operation  of  the  statute  need  not  have 
been  coextensive  with  the  reason  given.  The 
maxim,  Ceaaante  ratione,  ce»tat  ipsa  bw,  ia 
of  great  assistance  in  construing  doubtful, 
impossible,  and  unreasonable  provisions. 
But  it  should  not  override  the  express  lan- 
guage of  a  statute.  An  act  may  originate 
from  a  desire  to  remedy  a  particular  evil^ 
and  yet  the  language  may  be  so  framed  as 
to  extend  its  provisions  into  a  territory 
where  the  special  evil  does  not  exist.  So, 
too,  the  language  way  be  so  framed  as  to 
prevent  its  application  in  a  territory  where 
the  same  evil  does  exist.  This  is  well  il- 
lustrated in  this  very  section  changing  the 
doctrine  of  fellow  servant,  for  this  court,  in 
holding  that  a  "receiver"  was  not  a  "rail- 
road company,"  and  therefore  not  within  the 
language  of  {  2323  (3036),  said:  "It  would, 
be  uncaiidid  to  deny  that  to  a  certain  ex- 
tent the  same  reasons  of  public  policy  and 
private  justice  whidi  call  for  the  protection 
of  the  operatives  on  a  railroad  when  owimts- 
or  lessees  are  in  possession  apply  when  re- 
ceivers are  in  possession,"  etc.  Henderaon 
V,  Walkei;  5o  Ga.  483 ;  Robinson  v.  HuidC' 
koper,  98  Ga.  306,  25  S.  E.  440;  Ellington 
V.  Beaver  Dam  Lumber  Co.  93  Ga.  53,  Ii> 
S.  E.  21,  Conversely,  the  section  has  been 
construed  to  apply  to  those  working  oa 
bridges  and  i  n  rail  road  machine  shops 
though  these  cases  were  not  within  the  evil 
sought  to  be  corrected.  Thompaon  v.  Cen- 
tral R.  <£■  Bkg.  Co.  54  Ga.  509;  Central  R. 
£  Bkg.  Co.  v.  Oleason,  69  Ga.  203:  Georgi^i, 
R.  Go.  V.  Iveij,  73  Ga.  499 ;  Georgia  R.  &  Bkg, 
Co.  v.  Brotin,  86  Ga.  320,  12  S.  E.  812; 
Georgia  R.  tC  Bkg.  Co.  v.  Miller,  1)0  Ga.  571, 
16  S.  E.  939;  Georgia  R.  &  Bkg.  Co.  v,  Bicks, 
95  Ga.  3U1,  22  S.  E.  613.  But  these  plain- 
tiffs were  servants  <A  a  rnilrmtd  company, 
and  within  the  letter  of  the  law.  and  Uiere- 
fore  entitled  to  its  provisions.  The  same  lit- 
eralism that  denied  the  bene6t  of  the  stat- 
ute to  the  employees  of  a  receiver  when  the 
reason,  and  not  the  letter,  applied,  gave  it 
to  bridge  and  planing  machine  employees  of 
a  railroad  when  the  reason  did  not  apply, 
but  the  letter  did.  These  bridge  and  plan- 
ing machine  cases  are  within  the  letter  of 
the  statute,  though  beyond  the  evil  that  may 
have  prompted  the  adoption  of  the  act.  So, 
while  street  railroads  may  not  then  have 
been  so  dangerous,  they  were  still  railroad 
companies,  and  within  the  purview  of  the 
law.  They  are  not  outside  of  the  policy  un- 
derlying the  statute.  They  had  tracks,  and 
had,  or  might  have  had,  bridges.  The  ut- 
most diligence  on  the  part  of  the  driver 
might  not  have  enabled  him  to  guard  against 
the  nwligenoe  of  other  fellow  serranto  wbo 
were  cnarged  with  the  duty  of  keeping  the 
track  in  repair.  While  there  might  not  be 
OS  many  injuries  occasioned  by  the  n^H- 
gence  of  a  fellow  servant  in  street-car  serv- 
ice, yet  the  language  of  the  statute  was 
broad  enough  to  take  in  these  few  instances 
as  they  arose.  If  the  legislature  used  lan- 
guage which  was  broad  enough  to  include 
street  railroads,  and  if,  to  some  extent,  they 
wer?  within  its  spirit,  even  though  not  as 
much  so  as  steam  railroads,  the  courts  have 
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no  right  to  pare  down  its  meaning,  and  say 
that  the  law  does  not  apply  to  the  em- 
ployees of  a  street  railroad.  The  word  "rail- 
road," in  185U,  was  generic,  as  it  is  now,  and 
broad  enongk  to  take  in  the  new  species  as 
they  arose  from  time  to  time.  There  may 
not  have  been  any  street  railroads  in  Geor- 
B^a  in  1850,  but  the  le^slature  must  have 
known  thnt  horse  power  had  been  the  first 
motive  power  used  in  hauling  cars  on  rails, 
and  was  even  then  being  used  either  in  this 
state  or  elsewhere  in  liauling  single  cars 
through  the  streets  of  cities.  The  fact  that 
a  reason  whs  given  by  the  oodiflers  in  insert- 
ing the  act  of  18fi6  in  S  2297  could  not  have 
b^n  intended  to  announce  a  variable  rule, 
which  would  make  the  company  liable  in 
cases  where  an  employee  separated  from  his 
fellow  servants  was  injured,  and  not  liable 
when  he  was  on  the  same  engine  and  in- 

i'ured;  or  apply  where  the  injury  occurred 
y  the  movement  of  a  heavy  train  with  great 
momentum,  and  not  apply  where  only  a 
■single  car  was  being  slowly  moved  throiigh 
a  freight  yard ;  or  apply  where  the  cars  were 
pulled  by  steam,  and  not  to  the  same  com- 
panies whose  cars  were  pulled  by  horses. 
\Vhile  dangers  incident  to  the  operation  of 
trains  was  the  moving  cause  for  the  enact- 
ment of  the  law,  it  has  frequently  been  held 
that  the  language  applied  to  injuries  in- 
flicted by  fellow  servants  whether  connected 
with  the  running  of  trains  or  not.  Georgia 
H.  A  Bkg.  Co.  v.  Miller,  90  Oa.  571,  16  S. 
E.  939.  But  when  we  consider  the  develop- 
ment of  the  street  railroad  business;  the 
fact  that  in  many  instances  they  use  steam ; 


that  they  use  a  motive  power  capable  of  gen- 
erating a  sp^ed  greater  than  that  of  steam; 
that  the  act  of  1856  was  inserted  in  the  Code 
of  1863  and  in  the  Code  of  1868;  that  this 
fellow-servant  law  was  inadvertently  re- 
plied by  the  act  of  1869  (Acts  1869,  p.  167), 
and  then  re-enacted  in  1873  (Acts  1873,  p. 
24 )  ;  that  at  the  time  of  such  re-enactment 
there  were  street  railroads,  some  using  horse 
power  and  others  using  horse  and  steam  pow- 
er; and  when  we  further  recall  that  these 
Code  sections  were  again  re-enacted  in 
1895,  at  a  time  when  there  were  very  many 
horse  railroads,  narrow-gauge  roads,  and 
electric  roads,  and  that  in  ^885,  before  the 
adoption  of  the  Code  of  1895,  this  court  had 
held  that  a  street  railroad  was  within  the 
meaning  of  the  word  "railroad"  as  used  in 
the  act  of  1837,  Penal  Code,  S  520,  and  in 
1875,  in  Augusta  d  S.  R.  Co.  v.  Rem,  55  Ga. 
127,  applied  to  them  the  law  as  to  presump- 
tions against  railroads, — the  conclusion  is 
irresistible  that  the  legislature  was  satisfied 
with  the  construction  which  had  been  placed 
on  the  meaning  of  this  word  by  the  courts, 
and  willing  to  re-enact  these  sections  in  the 
light  of  the  express  or  implied  dellnition  of 
the  word  "railroad."  Not  only  the  language 
of  the  Code,  but  the  principle  of  sfare  deci- 
sis, requires  us  to  hold  that  a  street  railroad 
is  liable  for  injuries  inflicted  upon  an  em- 
ployee by  reason  of  the  negligence  of  a  fel- 
low servant. 
Judgmmt  affinned. 

All  the  Justices  concur,  except  IinupklSt 
P.  J.,  absent  on  account  of  sickness. 


rxITEU  STATES  CIRCUIT  COURT 

James  H.  GILBERT,  for  Use  of  Andrew  D. 
BISHOP,  Plff.  in  Err., 

V. 

AMERICAN  SURETY  COMPANY  of  New- 
York  et  al. 

(121  Fed.  499.) 

1.  A  dlsmlsHl  of  a  replevin  nnlt  for 
want  of  proKcntlon,  Tritli  Jadirment 
for  retnrn  of  the  property,  after  reversal 
by  the  appellate  court  of  a  judRinent  In 
plaintiff's  favor,  and  remanding  of  tbe  case 
for  new  trial,  is  not  conelnalve  as  to  the  title 
to  tbe  property  In  a  subsequent  salt  on  tbe 
replevin  bond. 

2.  The  decision  of  a  Mtnte  conrt  in  a  > 
replevin  mnit  in  wblch  the  construction  of 
a  state  statute  Is  not  Involved  Is  not  binding 
on  a  Federal  coart  In  a  subsequent  salt  upon 
tbe  replevin  bond. 

3.  One  ivbo  baa  HOld  hlii  property  to  a 
combination,  and  been  placed  In  pos- 
■eHlon  as  agent  of  tbe  purcbaser,  cannot. 

Note.- — On  tbe  general  question  of  the  estop- 
pel  of  a  party  In  possession  of  property  to  deny 
tbe  title  of  tbe  party  placing  blm  In  possession, 
see  Franklin  County  Grammar  School  v.  Bailey 
(Vt.)  10  L.  R.  A.  405.  which  was  tbe  case  of 
a  tenant ;  also  some  cases  la  brief  In  Haz  v. 
Seaman  (Colo.)  9  h.  B.  A.  342. 
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after  years  of  service  under  that  agreement, 

repudiate  tbe  contract,  and  reclaim  the  prop- 
erty, on  the  ground  that  tbe  contract  under 
which  tbe  sale  was  effected  was  in  restraint 
of  trade. 

4.    la    a    salt    on    a    repler'la  bond 

plaintlir  is  not  entitled  to  prove  the  value  of 
atenotfrapber'B  fees  and  costs,  including  attor- 
neys' fees  necessary  and  incidental  to  con- 
ducting the  replevin  suit. 

(October  7,  1002.)  _ 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illi- 
nois to  review  a  judgment  in  favor  of  plain- 
tiff for  a  less  amount  than  was  demanded 
in  an  action  upon  a  replevin  bond.  Af' 
firmed. 

Statement  by  Jenktai,  Circuit  Judge : 
The  American  Preservers'  Company,  a  cor- 
poration  of  the  state  of  West  Virginia,  on 
May  11,  1S91,  brought  suit  in  replevin 
against  Andrew  D.  Bishop  in  a  court  of  the 
.state  of  Illinois,  and  caused  a  writ  to  be 
therein  issued,  directing  the  sheriff  to  take 
certain  described  property  from  the  posses- 
sion of  Bishop  and  to  deliver  the  same  to  the 
plaintiff  in  the  writ,  upon  receiving  proper 
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bond  in  double  the  'rolue  of  the  property, 
stated  to  be  of  the  value  of  .$9,000.  The 
property  mentioned  was  taken  from  Bishop 
and  delivered  to  the  American  Preservers' 
Company,  the  plaintiff  in  the  writ,  the  sher- 
iff taking  from  the  plaintiff  the  bond  in  suit 
executed  by  the  preservers'  company  as  prin- 
cipal and  by  the  American  Surety  Company 
as  surety,  conditioned  as  foUovs:  "Now, 
therefore,  if  the  American  Preservers'  Com- 
pany,  plaintiff,  ahall' prosecute  its  said  suit  to 
effect  and  without  delay,  and  make  return  of 
the  property  recovered  and  taken  under  and 
by  virtue  of  said  writ  of  replevin  issued  in 
said  cause,  if  return  thereof  shall  be 
awarded,  and  shall  save  and  keep  harmless 
the  said  sheriff  for  having  replevied  the  said 
property,  and  shall  pay  all  costs  and  dam- 
ages occasioned  by  wrongfully  suing  out  said 
writ  of  replevin,  then  uiis  obligation  to  be 
v<Hd;  otherwise  to  ranain  in  full  force  and 
effect." 

The  issues  in  the  replevin  suit  are  stated 
at  length  in  Bishop  v.  American  Preservers' 
Co.  157  111.  284,  41  N.  E.  765.  The  trial  of 
that  suit  resulted  in  a  judgment  for  the 
plaintiff,  which  upon  appeal  was  affirmed  by 
the  appellate  court,  and,  upon  further  ap- 
peal to  the  supreme  court,  was  reversed,  and 
a  new  trial  awarded  upon  the  ground  of  the 
improper  exclusion  of  evidence.  The  cause 
was  thereupon  redocketed  in  the  trial  court, 
and  by  an  order  therein  entered  on  Decem- 
ber 15,  189S,  amending  an  order  of  May  5, 
1898,  the  replevin  suit  was  dismissed  with- 
out a  trial  upon  the  merits,  and  a  return  of 
the  property  taken  under  the  writ,  together 
with  the  costs  of  suit,  was  adjudged.  From 
the  judgment  awarding  a  writ  of  retomo  the 
preservers'  company,  plaintiff  in  the  suit,  ap- 
pealed to  the  appellate  court,  and  the  judg- 
ment of  dismissal  with  retorno  habendo  was 
there  aiBrmed,  and  subsequently,  upon 
further  appeal,  affirmed  by  the  supreme 
court  of  the  state. 

This  suit  is  brought  against  the  principal 
and  surety  upon  the  replevin  bond  to  recov- 
er, failing  a  return  of  the  goods,  the  value  of 
them,  and  damages  by  way  of  attorneys'  fees 
and  expenses  incurred  in  the  defense  of  the 
replevin  suit. 

To  the  declaration  the  defendants  in  error, 
inter  alia,  pleaded  that  the  property  in  the 
replevin  suit  sought  to  be  recovered  was  the 
property  of  the  American  Preservers'  Com- 
pany. To  this  it  was  replied  that  the  prop- 
erty mentioned  was  not  the  property  of  the 

Ereservers'  company,  but  was  the  property  of 
ishop,  because  Bishop,  being  engaged  in  the 
business  of  manufacturing  fruit  butters  and 
tike  products,  was  induced,  by  threats  that 
otherwise  his  business  would  be  ruined,  to 
enter  into  a  trust  combination  to  prevent 
competition  and  to  secure  a  monopoly  in  the 
manufacture  of  like  articles  of  food  through- 
out the  United  States  (this  a^eement  is  set 
forth  at  large  in  the  opinion  of  the  court  in 
167  111.  284,  41  N.  £.  766} ;  tiiat  his  goods 
then  on  hand,  inventoried  at  $9,063.03,  were 
transferred  by  bill  of  sale  under  seal  exe- 
cuted by  him  in  July,  1S88,  to  the  American 
Prmervers'  Company,  for  which  he  received 
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331  shares  of  stock  of  that  company,  of  th» 
par  value  of  $33,100,  which  he  assigned  to- 
the  trustee  of  the  trust,  and  received  in  Uen 
theerof  062  oertificatea  of  trust,  of  the  par 
value  of  $66,200;  that  said  bill  of  sale  was- 
executed  to  aid  the  trust  in  controlling  the 
entire  manufacture  of  fruit  butters  and  like 
products  throughout  the  United  States,  and 
to  create  a  mono^ly  in  such  manufacture- 
and  sale  and  to  stifle  competition;  that  such 
bill  of  sale  constitutes  the  title  of  the  Amer- 
ican Preservers*  Company  to  the  goods  in 
question,  and  was  held  by  the  supreme  court 
of  Illinois  in  the  case  mentioned  to  be  void, 
and  that  such  ruling  is  conclusive  and  bind- 
ing up(H]  the  parties  to  the  suit;  that  in  De- 
cember, 18S8,  and  in  March,  1889,  Bishop 
tendered  his  trust  certificates  to  the  generu 
manager  of  the  trust,  and  demanded  a  re- 
turn of  the  property  covered  by  its  bill  of 
sale,  which  being  refused,  he  ma  induced  to 
continue  the  management  of  the  businesa 
and  to  render  to  the  trust  reports  thereof 
until  March,  1891,  when  he  was  advised  that 
the  trust  agreement  was  illegal;  that  at  the- 
making  of  the  hilt  of  sale  he  was  in  posses- 
sion of  the  property  therein  mentioneil,  and 
ever  since  that  time  has  been  in  such  pos- 
session, except  so  far  as  articles  have  been 
changed  through  sales  and  purdiases. 

At  the  trial  it  was  shown  that  upon  deliv- 
ery of  the  bill  of  sale  in  July,  1888,  Bishop 
was  employed  by  the  American  Preservers* 
Company  at  a  salary  of  $50  per  week,  to  con- 
duct the  business  sold  by  him  to  it,  was 
placed  in  possession  of  the  property  as  its 
agent  for  the  purpose,  opencSl  a  new  set  of 
books,  insured  the  property  in  the  name  of 
the  American  Preservers'  Company,  and 
made  reports  periodically  to  the  company  of 
the  business,  and  continued  so  to  do  and  to 
receive  his  stipulated  salary,  until  just  prior 
to  the  nth  of  May  1891,  the  date  of  the 
commencement  of  the  replevin  suit,  "nie- 
court  refused  to  allow  proof  of  the  facts 
stated  in  the  replication,  directed  the  jury  to 
return  a  verdict  for  the  plaintiff,  and  to  as- 
sess "the  plaintiff's  damages  at  d^  $22,000, 
and  damages  at  the  sum  of  one  cent,  said 
debt  to  be  satisfied  upon  payment  of  aaid 
damages  of  one  cent  ana  costs  of  suit,"  which 
was  done.  To  review  the  judgment  entered, 
upon  such  verdict  this  writ  of  error  is 
brought. 

Argued  before  Jenkins  and  Baker,  Circuit 
Judges,  and  Bunn,  District  Judge. 

Messrs.  ItyndcB  EraUt  Cbmrles  Arad^ 
and  FroAorick  Arnd,  for  plaintiff  in  er- 
ror: 

The  parties  to  this  suit  were  bound  by  the- 
opinion  of  the  supreme  court  of  Illinois  in 
Bishop  V.  American  Preservers'  Co.  157  111. 
284,  41  N.  E.  765. 

111.  Stat.  chap.  37,  §  38  j  Cross  v.  United 
Staiea  Morty.  Co.  108  U.  S.  477,  27  L.  ed. 
795,  2  Sup.  Ct.  Rep.  940;  Cotuin  t.  Labatut, 
19  How.  203,  15  L.  ed.  001;  Grand  Gulf  H, 
d  Bkg.  Co.  V.  Marshall,  12  How.  166,  13  1^ 
ed.  938 ;  Murdoch  v.  Memphis.  20  Wall.  690, 
633,  22  L.  ed.  429,  443;  Mitchell  v.  First 
yat.  Bank,  180  U.  S.  471.  45  L.  ed.  627,  2L 
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Sup.  Ct.  Sep.  418;  MoOinnit  v.  Hart,  0 
Iowa,  204;  Karthaua  t.  Owingt,  2  Gill  &  J. 
430. 

By  the  dismisBal  of  the  replevin  Buit  the 
America]]  Preservers'  Company  lost  the  right 
to  contest  the  claim  of  Bishop,  the  defendant 
therein,  to  the  right  of  possession  of  prop- 
erty, inasmuch  as  replevin  is  an  action  to  de- 
termine, not  the  title  to,  but  the  right  to 
possession  of,  the  property. 

Cdbbey,  Beplevin,  5  12;  Warner  t.  Mat- 
iheKt,  18  111.  83;  Reynolds  v.  McCormick, 
62  lU.  412;  HaU  T.  Durham,  113  Ind.  327, 
IS  U.  E.  520. 

The  surety  in  a  replevin  bond  is  just  as 
much  bound  by  the  proceeding  in  replevin 
as  the  principal. 

Waahington  Ice  Co.  v.  Webster,  125  U.  S. 
426,  446,  31  L.  ed.  799,  807,  8  Sup.  a.  Rep. 
947;  1  Greenl.  Ev.  S  523;  Sohott  v.  Youree, 
142  lU.  233,  31  N.  E.  691;  Gradle  v.  Kern, 
109  IlL  567;  MitoheU  v.  Firtt  Nat.  Bank, 
180  U.  S.  471,  45  L.  ed.  627,  21  Sup.  Ct. 
Bep.  418. 

After  parties  have  submitted  to  a  final 
adjudication  in  the  highest  court  of  the  state 
or  Federal  district,  they  cannot  afterwards, 
in  another  forum,  be  allowed  to  question  the 
decision  rendered,  to  which  they  have  sub- 
mitted. 

Weat  T.  Douglas,  145  III.  164.  34  N.  E. 
141;  Xeicberrg  v.  Blatckford,  106  111.  584; 
Champaign  County  v.  Reed,  106  111.  389; 
Loomie  v.  Cotcen,  106  111.  660;  Moshier  v. 
.Vor(on,  100  111.  63;  Semple  v.  Anderson,  9 
111.  546;  Cromtcell  v.  Sac  County,  94  U.  S. 
351,  24  L.  ed.  196;  Dihcorth  v.  Curtis,  139 
111.  508,  29  N.  £.  861;  Aational  Foundry  <£ 
Pipe  Works  v,  Oconto  City  Water  Supply 
Co.  183  U.  S.  216,  46  L.  ed.  1S7,  22  Sup.  Ct. 
W  111. 

Even  upon  a  second  appeal  to  the  same 
court,  the  same  question  cannot  be  again 
adjudicated. 

Washington  Bridge  Co.  v.  Btewart,  3  How. 
413,  11  L.  ed.  658;  Union  Mut.  L.  Ins.  Co. 
V.  £.irchoff,  61  111.  App.  67;  Bane  v.  Wick, 
6  Ohio  St.  13;  Dewey  v.  Oray,  2  Cal.  374; 
Clary  v.  Hoagland,  6  Cal.  685;  Thonuuon 
T.  Dill,  34  Ala.  175. 

Where  a  plaintiff  had  brouf^t  suit  in  a 
state  court,  and  had  appealed  to  the  supreme 
court,  and  the  case  was  reversed  and  re- 
nianded,  and  the  plaintiff  then  dismissed 
his  suit  and  brought  suit  in  the  United 
States  court,  the  opinion  of  the  state  court 
is  conclusive. 

Hazard  v.  Chicago,  B.  d  Q.  R.  Co.  1  Biss. 
503,  Fed.  Cas.  No.  6,275,  4  Biss.  463,  Fed. 
Cas.  No.  6,276;  Neto  Orleans,  M.  d  C.  R.  Co. 
V.  Xeu>  Orleans,  14  Fed.  373 ;  Lookout  Moun- 
tain R.  Co.  V.  Houston,  44  Fed.  44D ;  Cleav- 
er v.  Traders'  Ins.  Co..  40  Fed.  711. 

The  trust  agreement  is  illegal  and  void. 

American  Preservers'  Trust  Co.  v.  Taylor 
Mfg.  Co.  46  Fed.  152;  Addyston  Pipe  &  Steel 
Co.  V.  United  States,  175  U.  S.  211,  44  L. 
ed.  136,  20  Sup.  Ct.  Rep.  96,  29  C.  C.  A. 
141,  54  U.  S.  App.  723,  85  Fed.  271;  Cravens 
V.  Cartei'-Crume  Co.  34  C.  C.  A,  479,  92  Fed. 
479;  yational  Harrow  Co.  v.  Bench,  39  L. 
R.  A.  290,  27  C.  C.  A.  349,  64  U.  S.  4pp-  53, 
61  L.  R.  A. 


83  Fed.  36;  Merz  Capsule  Co.  T.  United 
States  Capsule  Co.  67  Fed.  414. 

If  the  bill  of  sale  under  which  the  pre- 
servers' company  claims  title  to  the  property 
replevied  was  given  pursuant  to  and  as  part 
and  parcel  of  such  a  contract  to  create  a 
monopoly,  then  the  bill  of  sale  and  the  con- 
tract  under  which  it  was  given  were  void, 
and  no  court  of  law  would  aid  either  party 
to  the  tra]isaction. 

Craft  V.  McConoughy,  79  III.  346,  22  Am. 
Rep.  171;  Dunkin  v.  Hodge,  46  Ala.  623; 
Kivett  T.  Wynne,  89  N.  C.  39;  Mvdgett  t. 
Morton,  60  Me.  260;  Worcester  v.  Eaton,  11 
Mass.  368 ;  Clarke  v.  Lincoln  Lumber  Co.  59 
Wis.  662,  18  N.  W.  492;  State  v.  Laxarre, 
12  La.  Ann.  166;    White  v.  Pranklin  Bank, 

22  Pick.  189;  Quirk  v.  Thomaa,  6  Mich.  Ill; 
Tracy  v.  Tahnage,  14  N.  Y.  162,  67  Am.  Dec. 
132. 

Where  the  proseeutim  or  defense  of  suita 
is  rendered  necessary,  naturally  and  proxi- 
mately, by  a  breach  of  contract  or  any 
wrongful  act,  the  costs  of  that  litigation  rea- 
sonably and  judiciously  oonducted,  incurred 
or  paid,  including  reasonable  counsel  fees, 
are  recoverable  as  part  of  the  damages. 

1  Sutherland,  Damages,  p.  142 ;  Hughes  v. 
Graeme,  33  L.  J.  Q.  B.  N.  8.  335 ;  Ziegler  v. 
Powelly  64  Ind.  173;  Lawrence  v.  Hagerman, 
56  111.  68,  8  Am.  Rep.  674 ;  Krugg  v.  Ward, 
77  111.  603;  Wcstfield  v.  Mayo,  122  Mass.  100, 

23  Am.  Rep.  292;  Neio  Haven  d  2f.  Co,  v. 
Hayden,  117  Mass.  433;  Noyes  v.  Ward,  19 
Conn.  250;  Pond  v.  Harris,  113  Mass.  114; 
White  V.  Madison,  26  N.  Y.  117;  Henderson 
v.  Squire,  L.  R.  4  Q.  B.  170;  Webber  v.  Nich- 
olas, 4  Btng.  16;  Noble  v.  Arnold,  23  Ohio  St. 
264;  Alexander  v.  Jacoby,  23  Ohio  St. 
358 ;  Oodain  v.  Francis,  L.  R.  5  C.  P.  206 ; 
Ilyerson  v.  Chapman,  66  Me.  557 ;  Dubois  v. 
Hermancc,  56  N.  Y.  673;  Call  v.  Hagar,  69 
Me.  521;  Bonesteel  v.  Bonesteel,  30  Wis. 
511 ;  Ah  Thaie  v.  Quan  Wan,  3  Cal.  216. 

Messrs.  T.  A.  Moras,  Ijbtj  Mayer, 
Imum)  H.  Mayer,  Alfred  8.  Anstrias, 
and  T,  I*.  ZfororoM,  for  defendants  in  er- 
ror: 

The  merits  of  the  replevin  suit  not  having 
been  determined,  defendants  in  the  suit  on 
the  bond  have  a  right  to  plead  that  fact,  and 
title  to  the  property;  and  upon  defendants' 
making  such  proof,  plaintiff  is  entitled  to  re> 
cover  but  nominal  damages,  t.  e.,  one  cent 
and  costs. 

Hurd's  Rev.  Stat.  (111.)  chap.  120,  9  26; 
Lyon  V.  Pease,  86  111.  App.  251;  Webber  v. 
Mackey,  31  111.  App.  369;  Chinn  v.  McCoy, 
19  III.  604;  Schiceer  v.  Schwabacher,  17  lU. 
App.  78;  King  v.  Ramsay,  13  111.  619;  Wor- 
ner  v.  Matihetca,  18  111.  83;  Little  v.  Bliss, 
55  Kan.  94,  39  Pac.  1025;  Miller  v.  Cheney, 
88  Ind.  466;  Stockwell  v.  Byrne,  22  Ind.  6; 
Wallace  v.  Clark,  7  Blackf.  298;  Oonsoli- 
daled  Tank  Line  Co.  v.  Bronson,  2  Ind.  App. 
1,  28  N.  E.  155;  Cobbey,  Replevin,  S  1355; 
Wells,  Replevin,  {  458  ;  2  Sutherland,  Dam- 
ages, S  46 ;  Shinn,  Replevin,  }§  827,  828. 

Even  assuming  that  the  preservers'  com- 
pany took  the  title  of  the  property  in 
furtherance  of  an  illegal  combination,  that 
transaction  was  closed,  and  nothing  re- 
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mained  to  be  done  except  to  turn  orer  the 

Sroperty  to  the  preaeirers'  corapany,  and  this 
efense  wil]  uot  now  avail. 
Planters'  Bank  v.  C^hioh  Bank,  16  Wall. 
483,  21  L.  ed.  473j  Brooks  v.  Martin,  2  Wall. 
70,  78,  79,  17  L.  ed.  732,  734,  735;  Western 
V.  Teleg.  Vo.  v.  I'nion  P.  R.  Co.  1  McCrary, 
658,  3  Fed.  423;  Western  U.  Teleg,  Co.  v.  St. 
•Joseph  £  W.  R.  Co.  1  MeCrary,  565, 
3  Fed.  430;  Wann  v.  Kelly,  2  McCrary, 
fl28,  5  Fed.  584;  Armstrong  V.  American 
Exch.  Xat.  Bank,  133  U.  S.  433,  469,  33  L. 
ed.  747,  760.  10  Sup.  Ct.  Rep.  450;  Cook  v. 
Sherman,  4  McCrary,  20,  20  Fed.  167;  Rhea 
V.  White,  7  Lea,  628. 

Assuming  the  purpose  of  the  incorporation 
was  illegal,  this  cannot  be  inquired  into  col- 
laterally, but  only  by  the  state. 

Mavon  County  v.  Chores,  97  U.  S.  272,  277, 
24  L.  ed.  889,  890;  Union  Aat.  Bank  v.  Mat- 
theKS,  98  U.  S.  621,  628,  25  L.  ed.  188,  190; 
American  Cable  R.  Co.  v.  Tfetc  York,  68  Fed. 
227;  Miller  v.  Ferris  Irrig.  Dist.  85  Fed. 
603 ;  Louisville  Trust  Co,  v.  Louisville,  N.  A. 
&  C.  R.  Co.  28  C.  C.  A.  202,  56  U.  S.  App. 
208,  84  Fed.  539;  United  States  Vinegar 
Co.  V.  Bchlegel,  143  N.  Y.  537,  38  N.  E.  729; 
United  States  Vinegar  Co,  v.  Foehrenbarh, 
148  N.  y.  58,  42  N.  E.  403;  Demarest  v. 
Flack,  128  N.  Y.  205,  mtb  nom.  Demarest 
V.  Grant,  13  L.  R.  A.  854,  28  N.  E.  645. 

Assuming  that  the  preservers'  couipaiiy  is 
an  unlawful  monopoly,  still  Bishop  cannot 
convert  the  property. 

Smith  V.  Sheeley,  12  Wall.  358,  20  L.  ed. 
430;  Lafayette  Bridge  Co.  v.  Streator,  105 
Fed.  729;  Connolly  v.  Unioti  Seiccr  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  479,  22  Sup.  Ct.  Rep. 
431,  99  Fed.  354;  Dennehy  v.  Mc\ulta.  41  L. 
R.  A.  609,  30  C.  C.  A.  422,  59  U.  S.  App.  264, 
86  Fed.  825;  Strait  v.  y'ational  Harrotc  Co. 
51  Fed.  819;  Scott  v.  Wisicall,  42  L.  R.  A. 
85,  30  C.  C.  A.  330,  57  U.  S.  App.  179,  86 
Fed.  671;  American  Steel  &  Wtre  Co.  v. 
Wire  Drawers  d  D.  M.  Unions  A'o«,  1  d  S, 
90  Fed.  608;  Cosur  D'Alene  Consol.  Min.  Co. 
V.  Miners'  Union,  19  L.  H.  A.  382,  51  Fed. 
260;  National  Distilling  Co.  v.  Cream  City 
Importing  Co.  86  Wis.  352,  56  N.  W.  864; 
Southern  P.  Co.  v.  United  States,  28  Ct.  CI. 
77;  National  Folding-Box  &  Paper  Co.  v, 
Robertson,  99  Fed.  085;  Edison  Electric 
Light  Co.  V.  Sauryer-Man  Electric  Co.  3  C.  C. 
A.  605,  11  U.  S.  App.  712,  53  Fed.  598; 
American  Soda-Fountain  Co.  v,  Oreen,  69 
Fed.  333 ;  Harrison  v.  Glucose  Sugar  Ref.  Co. 
58  L.  R.  A.  015,  53  C.  C.  A.  484,  116  Fed. 
304. 

Bishop,  holding  the  property  in  question 
as  the  agent  of  said  preservers'  company,  is 
estopped  from  asserting  a  title  adverse  to  his 
principal.  The  fact  that  the  property  may 
have  been  illegally  acquired  would  no't 
change  the  rule. 

Snell  V.  Pells,  113  111.  145;  Norton  v. 
Blinn,  39  Ohio  St.  145:  O'Bri/an  v.  Fitzpat- 
Hck,  48  Ark.  487.  3  S.  W.  527;  Simpson  v. 
Wreim,  50  111.  222,  99  Am.  Dec.  511 ;  Apple- 
ichite  V.  Allen,  8  Humph.  697:  Lund  v.  Sea- 
men's Batik  for  S*irings.  37  Barb.  132;  Os- 
good V.  SicholSf  5  Gray,  420:  Sinclair  v. 
Murphy^  14  Mich.  302:  Chapman  v.  Searle, 
«1  L.  B.  A. 


3  Pick.  38 ;  Mechem,  Agency,  3  525,  p.  362 ; 
Cobbey,  Replevin,  S  471;  Edwards,  Bail- 
ments. 2d  ed.  S  73. 

The  decision  of  the  supreme  court  of  Illi- 
nois in  Bishop  V.  American  Preserver*'  Co. 
157  III.  284,  41  X.  E.  765,  is  not  binding 
upon  the  Federal  court  in  the  suit  at  bar. 

Gardner  v.  Michigan  C.  R.  Co.  150  U.  S. 
349,  351-358,  37  L.  ed.  1107,  1108-1110,  14 
Sup.  Ct.  Rep.  140;  Manhattan  L.  Ins.  Co.  \. 
Broughton.  109  U.  S.  121,  27  L.  ed.  878,  3 
Sup.  Ct.  Rep.  99 ;  Bucher  v.  Cheshire  R.  Co. 
125  V.  S.  555,  578,  31  L.  ed.  795,  797,  8  Sup. 
Ct.  Rep.  974;  Chicago,  B.  d  Q.  B.  Co.  v.  Lee, 
87  III.  454. 

The  Federal  court  must  determine  for  it- 
self all  questions  of  general  law,  public  pol- 
icy', and  the  construction  of  contracts,  etc. 

Hartford  F.  Ins.  Co.  v.  Chicago,  M.  d  St. 
P.  R.  Co.  30  L.  R.  A.  193,  17  C.  C.  A.  62,  36 
U.  S.  App.  152,  70  Fed.  201,  Affirmed  in  175 
U.  S.  91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33; 
Xeiv  York  C.  R.  Co.  v.  Locktcood,  17  Wall. 
357,  368,  21  L.  ed.  627,  636;  Delmas  v.  Mer- 
chants' Mui.  Ins.  Co.  14  Wall.  661.  666,  66S, 
20  L.  ed.  757,  759,  760;  Btdft  v.  Tpson,  16 
Pet.  1,  16,  18.  10  L.  ed.  865,  870,  871 ;  Brook- 
lyn City  tl  X.  K.  Co.  V.  National  Bank.  102 
V.  S.  14,  29,  31.  26  L.  ed.  61,  67,  68;  Boyce 
v.  Tabb,  18  Wall.  54C.  548,  21  L.  ed.  757,  758, 
Smith  V.  Alabama,  124  U.  S.  465,  478,  31  I*, 
ed.  508,  512,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct.  Rep.  564 ;  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.  16  Pet.  495,  511,  10  L.  ed. 
1044,  1051;  Liverpool  d  G.  W.  8tean%  Co.  v. 
Phenix  Ins.  Co.  129  U.  S.  397,  443,  32  L.  ed. 
788.  792,  9  Sup.  Ct.  Rep.  469. 

This  rule  is  applicable,  even  where  the 
same  instruments  are  being  passed  on  for  a 
second  time. 

Lane  v.  Mck,  3  How.  464,  476,  11  L.  ed. 
681,  687 ;  Pana  v.  Botcler,  107  U.  S.  S29,  544, 
545,  27  L.  ed.  424,  430,  2  Sup.  Ct.  Rep.  704; 
Barber  v.  Pittsburgh,  Ft.  W.  A  C.  R.  Co.  16* 
U.  S.  83,  41  L.  ed.  925.  17  Sup.  Ct.  Rep.  488 : 
Burgess  v.  Seligman,  107  U.  S.  20,  32,  35,  27 
L.  ed.  359.  364,  365,  2  Sup.  Ct.  Rep.  10: 
Hambly  v.  Bancroft,  83  Fed.  444;  Myrick  v. 
Michigan  C.  U.  Co.  107  U.  S.  102,  109.  27  L. 
ed.  325.  326,  1  Sup.  Ct.  Rep.  425:  Harrison 
V.  Glucose  Sugar  Ref.  Co.,  58  L.  R.  A.  915, 
53  C.  C.  A.  484,  110  Fed.  304. 

Jeaklas,  Cii-cuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  provided  by  statute  of  the  state  of 
Illinois  that  in  an  action  upon  a  bond  given 
upon  replevin  the  obligors  in  the  bond  mar 
plead  in  mitigation  of  damages,  title  to  the 
property  in  dispiite  in  the  replevin  suit, 
when  the  merits  of  the  case  have  not  been 
determined  in  that  suit.  3  Starr  &  C.  Anno. 
SUt.  (III.)  chap.  119,  V  26,  p.  3388;  Stevi- 
eon  v.  Earnest,  80  111.  513.  It  was  therefore 
open  to  the  defendants  in  error  to  show  in 
this  buit  thut  the  title  to  the  property  in- 
volved in  the  repleWn  suit  was  in  the  Ameri- 
can Preservers'  Company,  This  was  shown 
by  the  bill  of  sale  executed  by  Bishop  to  that 
company.  That  title,  however,  was  sought 
to  be  rendered  nu|;ator^'  by  evidence  that  the 
'  bill  of  sale  was  given  in  pursuance  of  an  il- 
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legnl  trust  agreement  in  restraint  of  trade; 
in  other  n-ords,  that  Bishop,  who  had  sold 
his  plant  und  liad  received  the  stipulated 
«on3 idem t ion,  and  for  nearly  three  years 
thereafter  had  been  in  the  service  of  the 
vendee  at  a  stipulated  salary,  could  defeat 
his  vendee's  title,  and  hold  as  his  own  the 
plant  sold  by  him  of  which  he  was  in  posses- 
sion only  a.s  agent  of  his  vendee,  and  includ- 
ing goods  subsequently  purchased  by  the 
vendee,  because  the  agreement  under  which 
the  bill  of  sale  was  executed  was  in  restraint 
of  trade. 

It  is  primarily  urged  in  support  of  this 
contention  that  the  supreme  court  of  Illinois 
had  io  ruled  in  the  replevin  suit  between 
Bishop  and  the  American  Preservers'  Co. 
( 1S7  111.  284,  41  N.  K  765) ,  and  that  its  de- 
cision is  tx-s  judicata  between  the  parties  to 
that  suit,  and  therefore  conclusive  in  this 
tiuit.  The  vice  of  this  contention  is  not  dif- 
ficult to  be  ascertained.  It  is  not  doubted 
that  a  dwree  of  a  court  of  competent  juris- 
diction is  conclusive,  in  a  second  suit  be- 
tween tiie  same  parties  or  their  prices,  of 
every  matter  that  was  decided  therein  and 
that  was  essential  to  the  decision  made,  and 
we  have  so  held.  David  Bradley  Mfg.  Co.  v. 
Eagle  .Mfg.  Co.  6  C.  C.  A.  661,  18  U.  S.  App. 
349,  57  Fed.  1(80.  In  the  replevin  suit,  how- 
«\'er,  there  was  no  judgment  determining  the 
merits  of  the  cause.  The  case  was  dismissed 
for  want  of  prosecution,  with  the  ordinary 
judgment  for  the  return  of  the  property  tak- 
en in  replevin.  The  decision  of  the  supreme 
'Court  merely  ruled  that  certain  evidence 
tending  to  show  the  illegality  of  tiie  transac* 
tion,  and  which  was  excluded  at  the  trial  of 
the  replenn  suit,  should  have  been  allowed, 
and  the  judgment  was  thereforereversed,witfa 
a  direction  for  a  new  trial.  There  was  no 
new  trial.  The  dismissal  of  the  suit  for  want 
■of  prosecution  is  no  bar  to  a  subsequent  ac- 
tion— certainly  not  so  persuaaive  as  a  judg- 
ment of  nonsuit  when  tJie  plaintiff's  evidence 
has  been  heard ;  and  the  latter  is  not  a  bar  to 
a  second  suit.  Mai^ttan  L.  Int.  Co.  v. 
Broughlon.  109  U.  S.  121,  27  L.  ed.  878,  3 
Sup.  Ct.  Rep.  99;  B&oker  v.  Cheshire  R.  Co. 
125  r.  S.  555,  31  L.  ed.  795,  8  Sup.  Ct.  Rep. 
fl74;  Oardner  v.  Michigan  G.  R.  Co.  150  U.  S. 
349,  37  L.  ed  1107,  14  Sup.  Ct.  Rep.  140.  The 
■case  of  Miicliell  v.  First  Nat.  Bank,  180  U.  S. 
471,  45  L.  ed.  627,  21  Sup.  Ct.  Rep.  418,  does 
not,  as  was  urged  at  the  bar,  hold  otherwise. 
In  that  case  there  was  ftnal  judgment  of  a 
state  court,  which  was  properly  held  conclu- 
sive under  the  general  rule  above  stated. 

Xor,  while  we  read  with  great  respect  the 
decisions  of  the  highest  appellate  court  of  the 
fltate  of  Illinois,  can  we  recognize  its  ruling 
in  the  replenn  case  as  binding  upon  us.  The 
question  upon  which  it  passed  was  one  of 
general  law.  and  was  not  founded  upon  the 
construction  of  a  statute  of  the  state.  In  re- 
spect of  such  queBtions  of  general  law,  the 
Federal  courts  cannot  avoid  the  responsibil- 
ity of  deciding  them  for  themselves  as  they 
may  arise.  In  Dclmm  v.  Merchants^  Mut. 
Ins.  Co.  14  Wall.  661.  668,  20  L.  ed.  757,  759, 
the  Supreme  Court  said:  "But,  as  we  have 
alreadv  said,  this  is  not  the  class  of  ques- 
41  L.  ^  A. 


tiong  in  which  we  are  bound  to  follow  the 
state  courts.  It  is  not  based  on  a  statute  of 
the  state,  or  on  a  construction  of  such  a  stat- 
ute, nor  on  any  rule  of  law  affecting  the  title 
to  lands,  nor  any  principle  which  has  become 
a  settled  rule  of  property ;  but  on  those  prin- 
ciples of  public  policy  designed  for  the  pro- 
tection of  the  stiate  or  the  public,  of  whieh 
we  must  judge  for  ourselves,  as  they  do  when 
the  question  is  fairly  presented." 

See  also  Swift  v.  Tyson,  16  Pet.  1,  10  L.  ed. 
885 ;  Carpenter  v.  Providence  Washington 
Ins.  Co.  16  Pet.  495,  10  L.  ed.  1044 ;  Brooklyn 
City  d  v.  li.  Co.  v.  National  Bank,  102  U.  S. 
14,  20  L.  ed.  01 ;  Boyce  v.  Tabb,  18  Wall.  546, 
21  L.  ed.  757;  Umith  v.  Alabama,  124  U.  S. 
465,  31  L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Kep.  564;  Liverpool  <f  O.  W.  Steam 
Co.  V.  Phenui  Ins.  Co.  129  U.  8.  397,  32  L.  ed. 
788,  9  Sup.  Ct.  Kep.  469;  Oardna^  v.  Michi- 
gan C.  S.  Co.  150  U.  S.  349,  358,  37  L.  ed. 
U07,  1109,  14  Sup.  Ct.  Rep.  140. 

Assuming  that  the  agreement  pursuant  to 
which  Bishop  executed  his  bill  of  sale  was, 
as  held  by  the  supreme  court  of  Illinois  in 
Bishop  v.  American  Preservers'  Go.  and 
within  the  principle  laid  down  in  Addyston 
Pipe  A  Steel  Co.  v.  United  States,  176  XJ.  S. 
211,  44  L.  ed.  130,  20  Sup.  Ct.  Rep.  96.  void 
OS  against  public  yolicy  and  in  restraint  of 
trade,  and  that  therefore  a  court  will  not 
lend  its  aid  to  either  party  to  such  un- 
lawful agreement,  it  is  to  be  remarked 
that  the  supposed  unlawful  agreement 
had  in  fact  been  executed  by  the  par- 
ties thereto.  Bishop  had  made  his  bill  of 
sale  and  given  possession  of  his  property  to 
the  preservers'  company  in  execution  of  the 
unlawful  agreement.  Such  possession  as  he 
afterward  had  of  that  property  was  not  in 
his  own  right  as  owner,  but  as  agent  of  the 
preservers'  company.  A  trust  character  was 
assumed  by  him.  We  doubt  if  such  illegal 
transaction  can  be  made  the  subject  of  de- 
fense in  an  action  at  law,  unless  the  suit  be 
brought  upon  the  illegal  contract  itself.  We 
doubt  if  it  can  be  thus  attacked  collaterally. 
It  is  true  tliat  contracts  which  in  themselves 
are  directly  in  restraint  of  trade  may  in  a 
suit  based  thereon  be  declared  void  and  un- 
enforceable by  the  court,  but  certainly  one 
dealing  with  the  principal  of  the  illegal  com- 
bination cannot  defend  against  his  contract 
made  with  such  principal,  although  it  was 
collateral  to  the  arrangement  for  the  com- 
bination, the  action  not  being  one  to  enforce 
the  terms  of  the  arrangement.  Brooks  v. 
Martin,  2  Wall.  70,  17  L.  ed.  732:  Smith  v. 
Shcelcy,  12  Wall.  358,  20  L.  ed.  430;  Plant- 
ers' Bavk  v!  Union  Bank,  16  Wall.  483,  21 
L.  ed.  473 ;  Connolly  v.  Union  Setcer  Pipe  Co. 
184  U.  S.  640,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431;  Strait  v.  National  Barrow  Co.  51  Fed. 
Hi9;  Dijnnehy  v.  McSulta,  41  L.  R,  A.  609, 
30  C.  C.  A.  422,  59  U,  S.  App.  264,  86  Fed. 
825 ;  Scott  v.  WiatoaU,  42  L.  R.  A.  85,  30  C. 
C.  A.  339,  86  Fed.  671;  National  Folding- 
Box  A  Paper  Co.  v.  Robertson,  99  Fed.  985; 
Harrison  v.  Glucose  Sugar  Ref.  Co.  58  L.  R. 
A.  915,  53  C.  C.  A.  484,  116  Fed.  304. 

In  the  case  at  bar  Bishop  had  sold  his 
property  to  the  American  Preservers'  Com- 
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pany  and  parted  with  his  title  to  it.  He  had 
delivered  possession  to  that  company.  The 
ille^  agreement  between  him  and  the  pro- 
moter of  the  trust  was  executed.  He  there- 
after was  in  possession  of  the  property  by 
virtue  of  his  employment  as  agent  of  the 
company.  .  He  occupied  a  position  of  trust, 
holding  the  property  and  dealing  with  it  for 
the  company  for  a  stipulated  compensation, 
which  he  promptly  received.  He  may  not, 
after  years  of  service  imder  that  arrange- 
ment, hold  as  his  own  the  property  which  lie 
had  sold  and  for  which  he  had  received  the 
agreed  price.  "An  obligation  will  be  en- 
forced though  indirectly  connected  with  an 
illegal  transaction,  if  it  is  supported  by  an 
independent  consideration,  bo  that  the  plain- 
tiff does  not  require  the  aid  of  the  iil^jfal 
transaction  to  make  out  his  case."  Arm- 
strong  v.  Atneric(m  Each.  Bank,  133  U.  S. 
433,  469,  33  L.  ed.  747,  760,  10  Sup.  Ct.  Rep. 
450.  We  are  not  asked  to  enforce  an  agree- 
ment in  restraint  of  trade.  We  are  asked  to 
declare  that  a  trustee,  receiving  property 
from  his  principal  and  holding  it  in  trust  for 
the  principal,  shall  not  be  permitted  to  con- 
vert it  to  himself.  He  is  estopped  to  deny 
the  title  of  his  principal.  There  is  no  pub- 
lic policy  which  would  warrant  us  to  hold 
otherwise.  We  concur  with  the  remark  of 
the  court  in  Manchester  <fe  h.  R.  Oo.  v.  Con- 
oord  R.  Corp.  66  H.  100,  9  L.  B.  A.  689.  3 
Inters.  Com.  Rep.  319,  20  Atl.  383:  "And, 
however  it  may  once  have  been,  it  is  certain- 
ly now  dillicult  to  see  how  public  policy  is 
subserved  by  allowing  the  addition  of  a  pri- 
vate wrong  to  a  public  wrong,  which  neces- 
sarily results  wlien,  without  any  equivalent 


in  return,  one  party  to  an  executed  ill^al 
transaction  excludes  the  other  from  partici- 
pating in  the  proceeds;  and  we  entire^  fail 
to  appreciate  the  morality  which  denies  in 
such  cases  any  rights  to  the  party  whose 
money  or  other  property)'  has  been  thus  ap- 
propriated by  his  associate,  contrary  to  ex- 
press agreement  and  every  principle  of  fair 
dealing,  and  which  in  conscience  the  bene- 
fited party  cannot  retain." 

And  we  approve  the  observation  of  Lord 
Macoaghten  in  Kon^nfelt  v,  Macein  Harden- 
felt  CFtffw  A  Ammunition  Co.  [1894]  A.  O. 
635 :  "There  is  a  homely  proverb  current  in 
my  part  of  the  country  which  says  you  may 
not  'sell  the  cow  and  »up  the  milk.'  ...  It 
seems  almost  absurd  to  talk  of  public  policy 
in  oonnection  with  such  a  case.  It  is  a  pub- 
lic scandal  when  the  law  is  forced  to  uphold 
a  dishonest  act." 

It  is  said  that  the  court  erred  in  not  per- 
mitting the  plaintiff  below  to  i»-oTe  the  valu» 
of  stenograpner's  fees  and  costs,  including 
therein  attorneys'  fees  necessary  and  inci- 
dental to  the  conduct  of  a  replevin  suit.  la 
this  ruling  we  think  the  court  was  entirely 
right.  Conard  v.  Pacific  Jns.  Co.  6  Pet.  262,. 
8  L.  ed.  302;  Watson  v.  Sutherland,  5  Wall. 
74,  18  L.  ed.  580;  Oelricha  v.  Spain,  15  Wall. 
211,  itu6  nom.  Oelricha  v.  Williams,  21  L.  ed, 
43;  Day  V.  Woodtcorth,  13  How.  363,  14  L. 
ed.  181. 

The  judgment  t«  affirmed. 

Petition  for  writ  of  certiorari  denied  by- 
Supreme  Court  of  United  States  June  1.. 
1903. 
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John  0.  STETSON  et  al,  Appia^ 

V. 

Ezra  Sherman  STETSON  ef  al. 
(200  ni.  601.) 

1.  The  destruction  of  a  will  expre»l7 
revokinir  a  former  one  reTlTe*  the 
latter,  under  a  statute  providing  tbat  a  will 
can  be  revoked  00I7  by  a  ■obsequent  will  de- 
claring the  revocation  of  former  onM. 

S.  The  d^stpnetlon  of  a  will  animo 
revocandl  will  he  preanmed,  where  It 
was  taken  Into  the  custody  of  the  testator, 
and  cannot  tw  found  after  his  death. 

(February  18,  1908.) 

APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  for  Bureau  County 
in  favor  of  defendants  in  a  suit  to  set  aside 
the  probate  of  a  will.  Affirmed. 

Statement  by  Maiviider,  Oh.  J. : 

This  is  a  bill  in  chancery,  filed  in  the  eir- 


Non. — Aa  to  revival  of  will  by  destruction 
of  revoking  will,  see  tXua,  In  this  Mrlea,  note  to 
Cbeever  ▼.  North  (Mlcb.)  87  L.  R,  A.  661. 
01  L.B.  A. 


cuit  court  of  Bureau  county  by  the  appel- 
lants, John  O.  Stetson,  Anna  Stetson,  Emma 
J.  Cliandler,  and  David  Chandler,  against;, 
the  appellees,  Ezra  Shennan  Stetson,  Mer- 
riara  Stetson,  Joseph  M.  Stetson,  Hantm  h 
Stetson,  James  B.  Stetson,  Sarah  Stetsoii, 
and  Ezra  Sherman  Stetson,  executor  of  the- 
last  wilt  and  testament  of  Jesse  Stetson,  de- 
cesised,  praying  that  the  will  of  Jesse  Stet- 
son, deceased,  bearing  date  December  3,  1897, 
and  admitted  to  probate  June  5,  1898,  and 
the  probate  thereof,  be  set  aside,  and  that 
the  estate  of  the.  deceased  be  distributed, 
among  his  heirs  at  law  as  intestate  estate. 
The  hill  was  answered  by  the  appellees  Ezra- 
Sherman,  Joseph  "iA.,  and  James  B.  Stetson, 
who  were  defendants  below.  Replication  whs 
filed  to  the  answer.  By  agreement  jury  was. 
waived,  and  the  cause  was  tried  by  consent 
before  the  circuit  judge  without  a  jury.  Up- 
on hearing  had,  the  trial  court  dismissed  the- 
bill  at  the  cost  of  the  complainants  below, 
appellants  here.  The  present  appeal  is  pros- 
ecuted from  sucb  decree  of  dismissal  so  en- 
tered by  the  court  below. 

.The  allegations  in  the  pleadings  and  the- 
proofs  introduced  upcm.  the  hearing  show 
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flubetantially  the  following  state  of  facts: 
Jesse  Stetson,  of  Neponset  township,  Bureau 
county,  died  on  April  27,  1890,  leaving  no 
widow,  nor  children,  nor  descendants  of  chil- 
dren, but  leaving,  him  surriving,  as  hia  onlj 
hein  at  law,  four  brothers  and  one  siHteTi 
to  wit,  the  appellant  John  O.  Stetson,  a 
brother,  and  the  appellant  Emma  J.  Chand- 
ler, a  sister,  and  the  appellees  Ezra  Sherman 
Stetson,  Joseph  M.  Stetson,  and  James  B. 
Stetson,  brothers.  Jesse  Stetson  left  a  will, 
dated  December  3, 1897,  and  this  will  was  ad- 
mitted to  probate  by  the  county  court  of 
Bureau  county  on  June  6,  1809.  By  the 
terms  of  the  will  the  testator,  after  providing 
for  the  payment  of  his  funeral  expenses,  be- 
queathed and  devised  all  the  residue  and  re- 
mainder of  his  estate,  both  real  and  personal, 
to  bis  brothers  the  appellees  Ezra  Sherman, 
Joseph  M.,  .and  James^.  Stetson,  share  and 
share  alike,  and  left  nothing  in  said  will  to 
appellants  his  brother  John  O.  Stetson,  and 
hU  Bister  Emma  J.  Chandler.  It  is  allied 
in  the  bill,  and  the  proof  tends  to  show,  that 
at  some  time  between  September  1,  1898,  and 
the  death  of  the  testator  on  April  27,  1899, 
he  procured  an  attorney  at  Kewanee  to  pre- 
pare for  him  another  will,  which  is  allied  to 
have  been  signed  by  him  and  attested  in  the 
presence  of  the  said  attorney  and  said  attor- 
ney's daughter,  who  acted  as  a  stenographer 
for  him.  What  the  contents  of  the  will  last 
mentioned  were  is  not  clearly  shown.  The 
will  last  mentioned  was  not  found  among  the 
papers  of  the  deceased  testator,  nor  in  his 
possession,  and  it  has  never  been  produced  or 
seen  by  a^  person 'since  the  death  of  the 
testator.  What  proof  there  is  in  the  record 
as  to  the  execution  of  the  last-named  will 
and  as  to  its  contents  is  purely  oral,  and 
consists  mainly  of  the  testimony  of  the  at- 
torney, who  states  that  he  drew  it,  and  of 
his  ^ughter,  the  stenographer  above  men- 
tioned. The  testimony  of  the  draftsman  of 
the  last-named  will  and  of  bis  daughter  tends 
to  show  that  said  last-named  will  contained 
a  clause  revoking  all  former  wills  made  by 
the  testator,  Jesse  Stetson.  The  bill  allc^ 
that  by  virtue  of  the  last  will,  alleged  to 
have  been  executed  by  the  testator  between 
September  1,  1898,  and  April  27,  1899,  and 
by  Tirtoe  of  the  revooatoiy  clause  contained 
therein,  the  farmer  will  of  December  3,  1897, 
admitted  to  probate  on  June  5,  1899,  was  re- 
voked and  annulled,  and  became  of  no  force 
and  efTect.  The  bill  also  alleges  that  the 
second  will,  so  alleged  to  have  been  made  by 
the  testator,  had  not  appeared  to  be  in  ex- 
istence since  his  death,  but  was  lost  or  other- 
wise disposed  of,  and  that  its  whereabouts 
were  unknown  to  appellants.  The  answer 
filed  below  by  the  appellees  admitted  the  ex- 
ecution and  probate  of  the  will  of  December 
S,  1897,  but  denied  the  execution  of  the  sec- 
ond will,  and  also  denied  that  the  testator 
ever  made  any  other  will  than  that  of  De- 
cember 3,  189'7.  The  original  bill  charged 
that  the  will  of  December  3,  1897,  was  ea»- 
cuted  through  the  use  of  undue  arts  and 
fraudulent  practices  and  misrepresentations 
and  threats  by  the  appellees  Ezra  Sherman, 
Joseph  M.,  and  James  B.  Stetson.  In  an 
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amended  bill,  however,  filed  by  complain- 
ants below,  they  eliminated  the  charges  of 
undue  influence  and  fraud,  and  left  as  the 
sole  ground  of  their  contest  the  charge  that 
the  will  of  December  3,  1897,  had  been  re- 
voked by  the  subsequent  will,  alleged  to  have 
been  executed  as  above  stated. 

The  complainants  below  (appellants  here) 
submitted  to  the  court,  to  be  held  as  law  in 
the  decision  of  the  case,  four  propositions, 
all  of  which  were  refused;  and  their  refusal 
is  one  of  the  errors  relied  upon  by  the  appel- 
lants. One  of  these  propositions  asserted 
that  the  court  below,  the  circuit  court  of  Bu- 
reau county,  had  jurisdiction  to  entertain 
proof  tending  to  show  the  execution  and  con- 
tents of  a  will  containing  a  revoking  clause, 
and  made  by  Jesse  Stetson  subsequently  to 
the  will  dated  December  3,  1897,  for  the  pur- 
pose of  determining  the  validity  or  invalidity 
of  the  former  will  of  December  3,  1897,  al- 
though such  proof  had  never  been  offered  in 
tlie  county  court.  The  other  propositions  as- 
serted, in  substance,  that  if,  after  the  execu- 
tion of  the  will  of  December  3,  1897,  Jesse 
Stetson  made  another  will,  containing  a 
clause  expressly  revoking  all  former  wills 
made  by  him,  the  loss  or  destruction  of  the 
subsequent  will,  even  if  destroyed  by  the  tes- 
tator himself,  would  not  operate  to  revive 
the  former  will  of  December  3,  1897;  that 
upon  the  execution  of  the  subsequent  will  the 
former  will  was  immediately  revoked  and  an- 
nulled, and  could  only  be  revived  Ix^  a  reat- 
testation  or  republication  thereof  in  the 
manner  required  by  law  for  the  execution  of 
wills;  and  that  if,  subsequent  to  the  execu- 
tion of  the  will  of  December  3,  1897,  Jesse 
Stetson  made  another  will,  containing  a 
clause  expressly  revoking  alt  former  wills, 
the  clause  of  revocation  therein  contained 
operated  at  once  by  its  own  force  to  imme- 
diately revoke  and  annul  the  former  will  of 
December  3.  1897;  and  that,  if  the  subse- 
quent will  was  traced  into  the  possession  of 
the  testator,  thoii^  not  foimd  after  his 
death,  and  if  the  former  will  was  in  exist- 
ence and  found  uncanceled  after  his  death, 
still,  under  the  evidence,  the  former  will  was 
not  revived,  and  was  of  no  force  or  effect, 
and  the  probate  thereof  should  be  vacated 
and  set  aside. 

Mewrs.  Cairo  A.  Trlubl*  and  Gtaorse 
S.  SklnuT,  for  appellants: 

Illinois  has  even  asserted  the  inherent 
power  in  her  courts  of  chancery  to  establish 
a  will  that  has  been  destroyed  after  the 
death  of  the  testator,  oh  the  ground  that 
the  taw  is  intended  to  be  practical  in  its 
application  to  the  varied  transactions  and 
circumstances  which  go  to  make  up  the  af- 
fairs of  life. 

Anderson  v.  Irtcin,  101  111.  411. 

On  a  bill  in  chancery  to  contest  the  va- 
lidity of  a  probated  will,  the  trial  is  de  novo, 
and  all  questions  about  the  volldily  of  the 
disputed  will  are  forever  put  at  rest. 

Rigg  Y.  Wilton,  13  HI.  15,  64  Am.  Dee. 
410;  Shaio  v.  Oamp,  61  HI.  App.  68,  Af- 
finned  in  163  111.  144,  86  L.  R.  A.  112,  45  N. 
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E.  211;  Wolf  V.  Bollinger,  62  111.  368;  Tate 
V.  Tale,  89  111.  42. 

Tlie  due  execution  of  a  Bubsequent  will  re- 
voked the  former  will. 

Rc  Cunningham,  38  Minn.  169,  36  N.  W. 
269;  Wallis  v.  Wallis,  114  Mass.  5i0j  Scott 
V.  Fink;  45  Mich.  241,  7  X.  W.  799;  Steveru 
V.  Hope,  52  Mich.  65.  17  N.  W.  898;  Wurzell 
V.  Bcckman,  52  Mich.  478,  18  N.  W.  226; 
Dudley  v.  Gates,  124  Mich.  440,  83  N.  W. 
97,  80  X.  W.  959;  Cheever  v.  Xorth,  106 
Mich.  390,  37  L.  R.  A.  561,  64  N.  W.  455. 

The  statute  of  wills,  9  17,  <loes  not  desig- 
nate tlie  only  ways  and  means  by  which  revo- 
cations are  elTectedj  although  it  purports  to 
forbid  all  others. 

Tyler  v.  Tpler,  19  III.  151;  Duryea  v.  Dur- 
yea,  85  111.  41;  Lynn  v.  Lymt,  135  111.  18, 
23  N.  E.  634. 

A  subsequent  will  with  clause  of  revoca- 
tion revokes  a  former  will;  and  the  fact 
that  the  last  will  cannot  be  found  will  not 
change  the  rule. 

Moore  v.  Griswold,  1  Kedf.  388 ;  Re  Gria- 
itold,  15  Abb.  Pr.  299. 

Ail  the  contentB  of  a  will  need  not  be 
proved  if  enough  is  proved  to  show  that  it 
revoked  the  former  one. 

1  L'ndcrhill,  Wills,  §  266;  Schouler,  WiUa, 
§  412;  Clicever  v.  ^ortb,  106  Mich.  390, 
37  L.  R.  A,  563,  64  N.  W.  455. 

Where  a  will  has  once  been  revoked  by  a 
later  will,  nothing  can  ever  be  claimed  un- 
der it,  even  though  the  later  will  has  been 
lost  or  destroyed. 

Stevens  v.  Hope,  52  Mich.  65,  17  N.  W. 
698;  Rt  Cunningham,  38  Minn.  169,  36  N. 
W.  209. 

An  express  clause  of  revocation  is  a  pos- 
itive act  of  the  party,  which  operates  by  its 
own  proper  force,  without  being  at  all  de- 
pendent on  the  consummation  of  the  will 
in  which  it  is  found. 

James  v.  Marvin,  3  Conn.  577;  Cheever 
V.  North,  106  Mich.  390,  37  L.  R.  A.  561, 
04  N.  W.  455;  Colvin  v.  Warford,  20  Md. 
391 ;  Haires  v.  Sicholas,  72  Tex.  481,  2  L.  S. 
A.  863.  10  S.  558;  Boudinot  v.  Bradford, 
■2  Dall.  206,  1  L.  ed.  375;  Powell,  Devises, 
549;  Pickens  v.  Davis,  134  Mass.  252,  45 
Am.  Rep.  322;  Burns  v.  Travis,  117  Ind.  44, 
18  N.  E.  45;  Jlarksdale  f.  Hopkins,  23  Ga. 
332;  Cutto  v.  Gilbert,  9  Moore  P.  C.  C.  131  j 
Htdlier  v.  Uellier,  U  R.  »  Prob.  Div.  237; 
Nelson  r.  McGi^ert,  3  Barb.  Cb.  158,  49  Am. 
Dec.  170. 

The  making  of  the  revocatory  will  is  a 
revocation  of  the  preceding  will,  though  such 
former  will  is  not  formally  cancel^. 

Price  V.  Maxwell,  28  Pa.  23;  Hairaton  v. 
Hairston,  30  Miss.  276;  Boudinot  v.  Brad- 
ford. 2  Dall.  266,  1  L.  ed.  375;  Lutheran 
Congregation's  Appeal,  113  Pa.  32,  5  Atl. 
752;  lie  Thompson,  11  Paige,  453. 

If  the  later  will  contains  an  express  clause 
of  revocation,  the  mere  execution  thereof 
renders  an  earlier  will  invalid,  even  if  for 
any  reason  the  other  provisions  of  tAe  will 
prove  ineffeotual. 

Page.  Wills.  S  267.  pp.  296,  310;  Schoul- 
er. Wills.  417,  418;  1  Jarman,  Wills,  p. 
337 ;  Smith  v.  UaOheaney,  15  N.  J.  Bq.  859, 
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Laughton  v.  Atlana,  1  Pick.  535;  Read  v. 
Manning,  30  Miss.  308;  Brown  v.  Broicn,  8 
El.  &  Bl.  876;  Bawea  v.  Nicholas,  72  Tex. 
481,  2  L.  R.  A.  863,  10  S.  W.  558;  Jones  v. 
Murphy,  8  Watts  &  S.  275;  Wallis  v.  Wal- 
lis, 114  Mass.  510;  Scoggim  v.  Turner^  98 
N.  C.  135.  3  S.  E.  719. 

If  a  testator  makes  a  second  will,  and  ac- 
tually revokes  a  first  by  an  absolute  act 
rendering  it  void,  and  then  cancels  the  sec- 
ond will,  the  first  is  not  thereby  revived;  in 
such  case  republication  is  essential  to  re- 
store the  first  will. 

4  Kent,  Com.  531;  James  v.  Cohen,  3 
Curt.  Eccl.  Rep.  770;  Major  v.  Williams,  3 
Curt.  Eccl.  Rep.  432;  Jfoore  v.  JDe  la  Torre, 
1  Fhillim.  EccL  Rep.  375;  Haie  v.  Tokelove, 
14  Jur.  817;  Bouloott  v.  Bouloott,  2  Drew. 
25;  Goodright  v.  Hancood,  8  Wils.  497; 
Underhill,  Wills,  E  209,  pp.  365-367. 

A  will  revoked  by  a  revocation  clause  in 
a  second  will  must  be  republished  to  be  in 
force. 

Page,  Wills,  9§  271-274,  310;  29  Am.  & 
Eng.  Enc.  Law.  p.  330;  Schouler,  Wills,  §S 
342,  412-415;  1  Jarman,  Wills,  362,  note  2; 
Barker  v.  Bell,  46  Ala.  216;  Carey  t. 
Baughn,  36  Iowa,  640,  14  Am.  Rep.  S34; 
Love  V.  Johnston,  34  N.-  C.  {12  Ired.  L.) 
355;  Sawyer  v.  Sawyer,  52  N.  C.  (7  Jones 
L.)  134;  Warner  v.  Warner,  37  Vt.  356; 
Witter  V.  Mott,  2  Conn.  67;  Cogdell  v.  Wid- 
ow, 3  Desauss.  Eq.  346;  Dunlap  v.  Dunlap, 
4  Desauss.  Eq.  321 ;  Sharp  v.  Wallace,  83 
Ky.  584;  Re  Penniman,  20  Minn.  245,  Oil. 
220,  18  Ain.  Rep.  368;  Jackaon  ex  dem. 
Rogers  v.  Potter,  9  Johns.  312;  Mueser  v. 
Curry,  3  Wash.  C.  C.  481,  Fed.  Cas.  No. 
9,973;  Jones  v.  Hartley,  2  Whart.  110;  ilc- 
Clure  V.  McClure,  86  Tenn.  174,  6  S.  W.  44; 
Pickens  v.  Davis,  134  Mass.  252.  45  Am. 
Rep.  322;  Cheever  v.  North,  106  Mich,  390, 
37  L.  R.  A.  561,  64  N.  W.  455. 

The  nonproduction  of  the  alleged  revoking 
will  is  immaterial,  if  there  is  sufficient  proof 
that  it  ever  existed. 

Scott  V.  Fink,  45  Mich.  241,  7  N.  W.  799; 
Stevens  v.  Hope,  52  Mich.  65,  17  N.  W.  698; 
Wurzell  V.  Beckman,  52  Mich.  478,  18  N.  W. 
226;  Dudley  v.  Gates,  124  Mich.  440,  83  N. 
W.  97,  86  N.  W.  959;  James  v.  Marvin,  3 
Conn.  576;  Lane  v.  Hill,  68  N.  H.  275,  44 
Atl.  393;  Williams  v.  Williams,  142  Mass. 
515,  8  N.  E.  424;  RudisUl  v.  Rodea,  29 
Gratt.  147 ;  Ludlum  v.  Otis,  15  Hon,  410;  Re 
Lonea,  108  Cal.  688,  41  Pac.  771 ;  Stewart  t. 
Mulholland,  88  Ky.  38,  10  S.  W.  125;  ff«r- 
uell  v.  Lively,  30  6a.  315,  76  Am.  Dec.  649; 
Bigga  v.  Angus,  3  Dem.  93;  Page,  Wills, 
271-274;  Day  T.  Day,  3  N.  J.  Eq.  549;  Bo- 
hanon  v.  Walcot,  1  How.  (Miss.)  336,  29 
Am.  Dec.  83 1 ;  1  Wms.  Exrs.  &  Admrs.  p. 
212,  and  note;  American  Board  v.  Nelson, 
72  111.  565;  Wolf  v.  Bollinger,  62  HI.  369; 
Heaterberg  v.  Clark,  166  HI.  241,  46  X.  E. 
734. 

Messrs.  Watts  A.  JohiuoB  and  WUsom 
ft  Moore,  fur  appellees; 

A  court  of  chancery  has  no  jurisdiction  to 
admit  a  will  to  probate,  or  establish  it.  That 
jurisdiction  is  expressly  conferred,  1^  tha 
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CoRBtitution  and  statuteB  of  Illinois,  on  the 
probate  or  county  court. 

III.  Const.  1870,  art.  6,  S  18;  111.  Stat,  of 
\Vill»,  g§  2,  3,  15;  Wild  v.  Sweeney,  84  111. 
213;  Dublin  v.  Chadboum,  16  Mass.  433; 
Laugkton  v.  Atkins,  1  Pick.  548;  1  Under- 
hiil,  Wills,  p.  370;  McCormtck  v.  Jernigan, 
110  N.  C.  406,  14  S.  E.  971;  Collyer  y.  Coll- 
yer,  110  N.  i'.  481,  18  N.  E.  110. 

An  instrument,  if  properly  executed  as  a 
will,  though  merely  revoking  prior  wills,  and 
making  no  disposition  of  property,  is  a  valid 
will,  and  should  be  admitted  to  probate. 

Lauffhton  V.  Atkins,  1  Pick.  535;  Reid  v. 
Borland,  14  ]!dasB.  208;  Bewail  v.  Robbina, 
139  Mass.  164,  29  N.  E.  650;  Stiokney  v. 
Bammond,  138  Mass.  116;  1  Underhill, 
Wills,  §  260;  Brenchley  v.  BHll,  2  Rob. 
Eccl.  Rep.  162;  Schouler,  Wills,  2d  ed.  S 
419  j  Rudy  t.  XJWuA,  69  Pa.  177,  8  Am.  Rep. 
238. 

A  revoking  instrument  is  not  admissible  in 
evidence  to  revoke  or  set  aside  a  former  pro- 
bated will  without  first  being  probated  in 
the  probate  court,  and  there  subjected  to  an 
original  examination  as  to  whether  or  not 
it  was  duly  executed  and  attested  according 
to  the  statutory  requirements. 

Laughtun  v.  Atkins,  1  Pick.  635;  Wallis 
T.  Wallu,  114  Mass.  510;  Htickney  v.  Ham- 
mond, 138  Mass.  116;  Heaall  v.  Bobbins,  139 
Mass.  164,  29  X.  E.  650;  1  Underhill,  Wills, 
§  266,  note  5. 

A  subsequent  will  containing  a  clause  of 
revocation  is  no  evidence  of  revocation  until 
it  is  admitted  to  probate. 

Hwall  V.  Rob6ina,  139  Mass.  164,  29  N. 
E.  650. 

To  authorise  the  probate  of  a  lost  will  by 
parol  proof  of  its  contents  depending  on  the 
recollection  of  witnesses,  the  evidence  must 
be  clear,  strong,  and  most  satisfactory. 

Davis  V.  Sigourney,  8  Met.  488;  Newell  v. 
Corner,  120  Mass.  277;  13  Am.  &  Eng.  EnC. 
Law,  p.  1113;  Johnson's  Will,  40  Conn.  087; 
Page,  Wills,  9  434,  p.  S16;  1  Wms.  Exn.  A, 
Admrs.  'p.  138. 

If  a  will  ia  traced  to  testator's  possession, 
and  not  forthcoming  at  the  time  of  his  death, 
the  presumption  is  that  he  destroyed  it 
animo  revocandi,  and  such  presumption  will 
require  strong  proof  to  rebut  it, 

Taylor  v.  I'cfjrnm,  151  III.  106,  37  N.  E. 
837;  1  Jarman,  Wills,  290;  Johnson's  WiU, 
40  Conn.  587. 

A  will  revoked,  but  not  canceled,  by  a  sub- 
sequent will,  is  re-established  by  the  destruc- 
tion animo  revooaudi  of  the  subsequent  will. 

Ooodright  v.  Glazier,  4  Burr.  2-^12;  Har- 
icood  V.  Ooodright,  1  Cowp.  92;  1  Jarman, 
Wills,  '136;  29  Am.  &  Eng.  Enc.  Law,  p.  288, 
§  7;  Taylor  v.  Taylor,  2  Nott  ft  M'C.  482; 
Randall  v.  Beatty,  31  N.  J.  Eq.  643;  Peck's 
Appeal,  60  Conn.  562,  47  Am.  Rep.  686;  Rud- 
iaill  v.  Rodcs,  29  Gratt.  149 ;  Lawson  v.  Mor- 
rison, 2  Dall.  286,  289,  1  L.  ed.  384.  385; 
Boudinot  v.  Bradford,  2  Dall.  267,  268,  I  L. 
ed.  370;  FUntham  v.  Bradford,  10  Pa.  85; 
Colvin  V.  Warford,  20  Md.  357;  Marsh  v. 
Marsk,  48  N.  C.  (3  Jones  L.)  77,  64  Am. 
Dec.  598;  1  Underhill,  Wills,  8  269. 

The  revocation  of  a  revoking  will,  prima ' 
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facie,  is  evidence  that  the  testator  intended 
to  revive  the  former  uncanceled  will. 

Harwood  v.  Ooodright,  1  Cowp.  92;  Col- 
vin V.  Warford,  20  Md.  357;  1  Underbill, 
Wills,  I  269;  4  Kent,  Com.  516. 

Magrnder,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

In  the  case  at  bar  Jesse  Stetson  died  tes- 
tate on  April  27,  1890,  leaving  a  will,  dated 
December  3,  1897,  and  executed  by  him  on 
that  day  in  accordance  with  the  statute  in 
such  cases  made  and  provided.  This  will 
wa»  found,  after  his  death,  uncanceled,  and 
among  his  papers  in  the  Citizens'  National 
"Bank  of  Princeton,  in  Bureau  county,  with 
which  bank  the  deceased  was  in  the  habit  of 
doing  business  in  his  lifetime.  The  wilt, 
when  found  in  the  bank,  was  in  an  envelope, 
which  was  sealed.  After  the  death  of  the 
testator  it  was  taken  by  the  president  of  the 
bank  to  the  judge  of  the  county  court, 
where  the  envelope  was  opened,  and  the  will 
was  filed.  It  was  duly  admitted  to  probate 
on  June  5,  1809,  and  the  present  bill  in 
chancery  to  set  aside  the  probate  thereof  was 
filed  May  2,  1901,  about  a  month  before  the 
expiration  of  the  two  years  allowed  by  the 
statute  for  filing  a  bill  in  chancery  to  con- 
test the  validity  of  the  same.  The  sole 
jn^und  upon  which  the  validity  of  the  will 
of  December  3,  1807,  duly  admitted  to  pro- 
bate, is  contested,  is  that  a  subsequent  will 
was  executed  by  the  testator,  containing  a 
clause  revoking  all  former  wills.  Such  sub- 
sequent will,  alleged  to  have  been  executed 
between  September  1,  1898,  and  the  death  of 
the  testator,  has  been  lost  or  destroyed;  or, 
at  any  rate,  it  was  not  found  in  the  posses- 
sion of  the  testator,  and  has  never  been  pro- 
duced, either  for  probate  in  the  county  court, 
or  otherwise. 

The  question  presented  for  our  considera- 
tion, and  raised  by  the  refusal  of  the  court 
below  to  hold  as  law  the  propositions  sub- 
mitted by  the  appellants,  and  by  the  rulings 
of  the  court  below  in  the  admission  and  ex- 
clusion of  evidence,  is  twofold  in  its  char- 
acter, and,  as  formulated  in  the  briefs  of 
counsel  on  both  sides,  may  be  thus  stated: 
If  the  second  will  made  by  Jesse  Stetson  con- 
tained an  express  clause  of  revocation,  did 
such  clause  operate  at  once,  and  of  its  own 
force,  to  immediately  revoke  and  annul  the 
first  will,  made  on  December  3,  1897;  and 
did  the  loss  or  destruction  of  the  second  will, 
containing  such  clause  of  revocation,  even 
though  such  loss  or  destruction  was  the  act 
of  the  testator  himself,  operate  to  revive  the 
former  will  dated  December  3.  1807!  Per- 
haps in  no  branch  of  the  law  is  there  more 
conflict  among  the  decisions  of  the  courts 
than  in  that  which  relates  to  the  revocation 
of  a  former  will  by  a  subsequent  will,  and  to 
the  effect  of  the  cancelation  of  a  subsequent 
revoking  will  in  reference  to  the  revival  or 
nonre\-ival  thereby  of  the  first  will.  There 
are  cases  which  hold — and  many  of  the  text- 
books indorse  and  sustain  the  holdings  of 
such  cases — that  where  a  person,  having 
made  a  will,  afterwards  makes  another  will, 
containing  a  clause  expressly  revoking  all 
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former  ivilla,  and  afterwards  destrojB  the  sec- 
ond will,  and  dies,  leavine  the  former  will 
uncanceled,  the  revoking  clauae  operates  in- 
stantaneously to  effect  a  revocation;  and 
that,  consequently,  the  destruction  of  the  sec- 
ond will  does  not  revive  the  lormer  one.  1 
Underhill,  Wills,  S  266;  Schouler,  Wills,  if 
412-418;  James  v\  Marvin,  3  Conn.  577; 
l^coU  V.  Fink,  45  Mich.  241,  7  N.  W.  79»; 
Ckeeier  v.  yorth,  106  Mich.  390,  37  L.  R,  A. 
561,  fi4  N.  W.  455;  Hawes  v.  Nicholas,  72 
Tel.  481.  2  L.  R.  A.  863,  10  S.  W.  558;  Piok- 
cna  V.  Davis,  134  Mass.  252,  45  Am.  Rep. 
322;  Barksdale  v.  Hopkitis,  23  Ga.  332. 
Many  of  the  cases  which  thus  hold  that  the 
loss  or  destruction  by  the  testator  himself 
of  a  subsequent  will  containing  a  revoking 
clause  (loos  not  revive  a  former  will,  though 
found  in  the  poaseBsion  of  the  testator,  un- 
canceled, at  hin  death,  are  based  upon  stat- 
utes dissimilar  to  the  Illinois  statute  upon 
this  subject,  and  upon  considerations  which 
have  no  force  or  application  in  this  state  and 
under  our  decisions.  In  England  what  is 
known  as  the  "statute  of  Victoria,"  passed 
in  1837,  provided  (chap.  26,  S  22)  that  "no 
will  or  codicil,  or  any  part  thereof,  which 
shall  be  in  any  manner  revoked,  shall  be  re- 
vived otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicil  executed  in  manner 
hereinbefore  required,  and  showing  an  inten- 
tion to  revive  the  same,"  etc.  29  Am.  &.  Eng. 
Enc.  Law,  p.  288,  note  2.  Some  13  of  the 
American  states  have  adopted  either  the 
statute  of  Victoria  or  a  similar  statute  upon 
this  subject.  But  no  such  statute  was  ever 
passed  or  adopted  in  this  state.  In  some  of 
the  cases  a  distinction  is  drawn  between  a 
subsequent  will,  whose  provisions  are  incon- 
sistent with  the  former  will,  thereby  operat- 
ing to  effect  a  revocation  by  implication,  and 
a  subsequent  will  which  contains  a  clause 
expressly  revoking  all  former  wilts.  This 
distinction,  however,  is  done  away  with  un- 
der the  tenns  of  Uib  Illinois  statute.  Section 
17  of  the  Illinois  statute  of  wills  provides  as 
follows:  "No  will,  testament,  or  codicil 
shall  be  revoked,  otherwise  than  by  burning, 
canceling,  tearing,  or  obliterating  the  same, 
by  the  testator  himself,  or  in  his  presence, 
by  his  direction  and  consent,  or  by  some 
other  will,  testament,  or  codicil  in  writing, 
declaring  the  same,  signed  by  the  testator  or 
testatrix,  in  the  presence  of  two  or  more 
witnesses.  (Lnd  by  them  attested  in  his  or 
her  presence;  and  no  words  spoken  shall  re- 
voke or  annij  any  will,  testament,  or  codicil 
in  WTiting,  executed  as  aforesaid,  in  due 
form  of  law."  3  Starr  &  C.  Anno.  Stat.  2d 
ed.  pp.  4044.  4045.  By  the  terms  of  this 
statute  the  subsequent  will,  which  shall  have 
the  effect  of  revoking  a  former  will,  must  be 
a  will  "declaring  the  same;"  that  is  to  say, 
must  be  a  will  which,  upon  its  face  and  by 
its  tetnuB.  declares  a  revocation.  If  the  will 
must  expressly  contain  a  clause  revoking  all 
former  will«,  the  question  as  to  any  incon- 
sifitency  between  the  proWsions  of  the  later 
will  and  the  former  will  is  immaterial. 

Again,  many  of  the  cases  are  based  upon 
statutes  which  authorize  the  revocation  of  a 
will  tn  be  made  br  a  subsequent  writing 
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which  is  not  necessarily  a  will,  or  testa- 
mentary in  its  character.  A  large  part  of 
the  American  legislation  upon  this  subject 
has  its  basis  in  the  English  statute  of  frauds, 
by  one  of  the  provisions  of  which  "no  devise 
in  writing  of  lands,  tenements,  or  heredita- 
ments, nor  any  clause  thereof,  shall  be  revo- 
cable, otherwise  than  by  some  other  will  or 
codicil  in  writing,  or  other  writing  declar- 
ing the  same,"  etc.  1  Underbill,  Wills,  S 
247.  It  will  be  noticed  that  by  the  terms  of 
this  statute  a  devise  in  writing  of  lands,  etc., 
may  be  revoked,  not  only  by  some  other  will 
or  codicil  in  writing,  but  by  some  "other 
writing  declaring  the  same;"  in  other  words, 
the  writing  declaring  tiie  revocation  may  be 
some  other  writing  than  a  will  or  codicil. 
Where  the  instrument  of  revocation  is  not 
necessarily,  by  the  terms  of  the  statute,  a 
will,  it  may  have  the  effect  of  operating  in- 
ntantaiieously,  so  as  to  effect  a  revocation 
before  the  death  of  the  testator;  and  if  the 
instrument  of  revocation  may  be  in  writing, 
it  will  make  no  difference  that  its  terms  are 
embodied  in  a  will,  rather  thsui  in  some 
other  writing,  which  is  not  a  will.  For  ex- 
ample, one  of  the  cases  relied  upon  by  coun- 
sel for  ftpi)ellant8  to  support  their  conten- 
tion upon  this  subject  is  the  case  of  Re  Cun- 
ningham, 38  Minn.  169,  36  N.  W.  288,  where 
the  court  says:  "The  testator  might  effectu- 
ally revoke  his  former  will  by  a  writing  bo 
declaring,  and  executed  as  this  instrument 
was  executed  (Gen.  Stat.  1878,  chap,  47,  S 
H),  as  he  might  also  by  other  means."  By 
reference  to  g  9  of  chap.  47  of  the  General 
Statutes  of  Minnesota  of  1878  it  is  found 
that  a  will  may  be  revoked  "by  some  will, 
codicil,  or  other  writing  signed,  attested,  and 
subscribed  in  the  manner  provided  for  the 
execution  of  a  will,"  By  §  17,  however,  of 
the  Illinois  statute  of  wills,  the  revocation 
must  be  by  a  will  declaring  such  revocation, 
and  not  by  some  other  writing  than  a  will, 
wliicfa  may  not  be  testamentary  in  its  <^arac- 
ler.  So,  also,  in  Cheever  v.  North,  106 
Mich.  393,  37  L.  R.  A.  561,  64  N.  W.  455,  it 
appears  that  by  the  terms  of  the  Michigan 
statute  a  former  will  may  be  revoked,  not 
only  by  a  subsequent  will,  but  "by  some 
other  writing  signed,  attested,  and  sub- 
scribed in  the  manner  provided  in  this  chap- 
ter for  the  execution  of  a  will."  The  case  of 
Hcott  v.  Fink,  45  Mich.  241,  7  N.  W.  789,  is 
based  largely  upon  the  case  of  James  v.  Mar- 
vin, 3  Conn.  576;  but  the  latter  case  of 
Jamea  v.  Marvin  has  been  materially  weak- 
rned,  if  not  actually  overruled  by  the  subse- 
quent case  of  Peck's  Appeal,  50  Conn.  662, 
47  Am.  Rep.  685.  In  Peck's  Appeal,  the 
criticism  of  James  v.  Marvin,  3  C-onn.  576, 
made  by  Redfield  in  his  work  on  Wills,  is  re- 
ferred to  and  quoted ;  and  there  the  supreme 
court  of  Connecticut  says:  "The  weight  of 
authority  seems  to  be  in  harmony  with  the 
views  expressed  by  Mr.  Rcd6eld.  .  .  .  The 
testatrix,  by  executing  the  second  will, 
evinced  no  intention  to  become  intestate,  but 
rather  a  contrary  intention.  By  destroying 
tlie  last  will  and  carefully  preserving*  the 
first  she  affords  satisfactory  evidence  that 
she  intended  until  the  very  last  to  die  tes- 
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tate,  and  that  that  should  be  her  will.  In 
the  absence  of  an  express  provision  to  that 
effect,  we  cannot  presume  Uiat  the  legisla- 
ture intended  that  the  mere  execution  of  a 
will  should  in  all  cases  revoke  a  prior  will. 
Sueh.a  construction  would  in  many  eases  de- 
feat the  manifest  intention  of  t^e  testator. 
The  statute  requires  a  'later  will  or  codicil.* 
We  think  that  means  an  operative  will  or 
■codicil.  ,  .  .  We  would  say,  however, 
that  we  have  carefully  examined  the  cases 
'Cited  by  the  counsel  for  the  appellees,  and 
And  that  many  of  them  are  cases  in  which 
the  later  wills  became  operative  as  wills; 
and,  of  course,  the  language  of  the  courts 
must  be  interpreted  with  reference  to  that 
circumstance,  and  cannot  properly  be  applied 
to  a  case  like  this."  So,  also,  in  the  case  of 
Barkadaie  v.  Hopkins  23  Ga.  340,  it  appears 
that,  under  the  statute  of  Georgia,  a  will 
may  be  revoked  "by  some  other  will  or  cod- 
icil in  writing,  or  other  writing  of  the  de- 
visor, signed  in  the  presence  of  three  or 
four  witnesses  declaring  the  same.".  Under 
the  Georgia  statute,  not  only  may  the  revo- 
cation be  by  an  instrument  not  testamentary 
in  its  character,  but  Georgia  is  one  of  the 
states  which  has  adopted  the  Victoria  stat- 
ute, or  a  statute  similar  to  the  Victoria  stat- 
ute, above  quoted.  In  Virginia,  also,  §  22 
of  the  statute  of  Victoria,  1837,  is  in  force. 
BwHaill  V.  Rodea,  29  -Gratt.  148.  In  Texas, 
also,  where  the  doctrine  seems  to  prevail 
that  the  destruction  of  a  duly  executed  will 
containing  an  express  revocation  of  a  former 
will  does  not  have  the  effect  of  reviving  tiie 
former  will,  the  statute  provides  that  a  will 
may  be  revoked  "by  subsequent  will,  codicil, 
or  declaration  in  writing,  executed  with  like 
formalities,"  etc.  Howes  v.  micholae,  72  Tex. 
•483,  2  L.  K.  A.  803,  10  S.  W.  &58. 

It  bein^  established,  theii,  that  under  §  17 
of  the  Illmois  statute  of  wills  a  former  will 
«an  only  be  revoked  by  a  subsequent  will  de- 
claring the  revocation  of  all  former  wills, 
and  not  by  n  subsequent  instrument  in  writ- 
ing not  testamentary  in  character,  which  de- 
clares the  revocation  of  the  former  will,  it 
cannot  be  said  that,  in  this  state  the  destruc- 
tion of  a  duly  executed  will  containing  an 
express  revocation  of  a  former  will  does  not 
have  the  effect  of  reviving  the  former  will. 
We  have  held  that  '*a  will  takw  effect  at  the 
death  of  the  testator."  Scofield  v.  Olcott, 
120  111.  362,  II  N.  E.  351.  Indeed,  the  gen- 
eral doctrine  is  that  a  will  is  ambulatory, 
and  has  no  effect  until  the  death  of  the  tes- 
tator. It  follows  that  a  testamentary  Ra- 
fter which  the  testator  permits  to  survive 
Dim  mu3t  be  his  will.  A  will  is  inoperative 
and  ineffectual,  and  has  no  l^al  existence, 
until  it  is  consummated  death.  Tctylor  v. 
Taylor,  2  Nott  &  M'C.  483.  In  Marsh  v. 
Marsh,  48  N.  C.  (3  Jones  L.)  78,  64  Am. 
Dec.  5R8.  it  is  well  said:  "As  wills  are  am- 
bulatory, and  have  no  operation  until  the 
death  of  the  testator,  it  is  difficult  to  see 
how  the  execution  of  a  second  will,  which  is 
afterwards  destroyed  by  the  testator,  can  in 
any  wise  affect  tiie  vuidity  of  a  will  pre- 
Tiously  executed.  Both  are  inactive  during 
the  lite  of  the  testator,  and  the  eaneelatioii 
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of  the  second,  it  would  seem,  must  necessari- 
ly leave  the  first  to  go  into  operation  at  the 
testator's  death.  Nor  is  it  perceived  how 
the  fact  that  the  second  contained  a  clause 
of  revocation  can  alter  the  case,  because  that 
clause  is  just  as  inactive  and  inoperative  as 
the  rest  of  it,  and  so  continues  up  to  the 
time  that  the  whole  is  canceled.  This  prin- 
ciple is  settled  in  the  c(nnman-law  courts  in 
England  in  regard  to  devises."  In  Taylor 
v.fegram,  161  111.  108,  37  N.  E.  837,  we 
said :  "As  a  general  rule,  if  a  will  is  traced 
into  ■  tiie  tesuitor's  possession,  and  at  his 
death  cannot  be  found,  the  presumption  is 
( in  the  absence  of  circumstances  tending  to 
show  a  contrary  conclusion)  that  be  de- 
stroyed it  ammo  revocandi."  ''Where  a  tes- 
tator has  a  will  in  his  own  custody,  and  that 
will  cannot  be  found  after  his  death,  the  pre- 
sumption is  that  he  has  destroyed  it  himself. 
It  cannot  be  presumed  that  the  destruction 
has  taken  place  by  any  other  person  without 
his  knowledge  or  authority,  for  that  would 
be  presuming  a  crime."  Riakoirda  t.  Mwn- 
ford,  2  Phillim.  Eccl.  Rep.  24;  29  Am.  ft 
Eng.  Enc,  Law,  p.  292,  note  3.  See  also  Boyle 
V.  Boyle,  158  III.  228,  42  N.  E.  140.  In 
Boyle  V.  Boyle,  it  was  held  that  a  will  will 
be  presumed  to  have  been  destroyed  by  the 
testator  himself,  or  at  his  direction,  where 
he  took  it  frrau  the  custodian,  with  whom  it 
had  been  for  several  months,  and  carried 
it  away,  and  it  could  not  be  found  after  his 
death,  in  the  case  at  bar  the  will  which  is 
said  to  have  been  executed  by  Jesse  Stetson 
between  September  1,  1898,  and  his  deatii  on 
April  27,  1899,  is  shown  by  the  testimony  of 
the  appellants  to  have  been  taken  possession 
of  by  him  as  soon  as  it  was  executed,  and  to 
have  been  carried  away  by  him  from  the  of- 
fice of  the  attorney  who  is  said  to  have 
drawn  it;  nor  could  it  be  found  among  his 
papers  or  elsewhere  after  his  death.  It  ia 
to  be  jnesumed,  therefore,  that  Jesse  Stet- 
son destroyed  this  will  animo  revocandi.  If 
he  destroyed  it  with  the  intention  of  cancel- 
ing or  revoking  it,  it  was  canceled  or  revoked 
as  an  entirety.  So  jiong  as  Jesse  Stetson  was 
alive,  this  second  will  was  merely  ambula- 
tory, and  had  no  operation,  and  could  have 
no  operation  until  his  death.  While  it  was 
thus  ambulatory,  and  before  his  death,  the 
presumption  is  that  he  destroyed  it,  and  if 
he  destroyed  it,  the  clause  (»ntained  in  it, 
which  revoked  all  former  wills,  was  canceled 
and  revoked,  as  well  as  the  balance  of  the 
will.  It  necessarily  results  that  the  former 
will  of  December  3,  1897,  was  revived  when 
the  subsequent  will,  containing  the  revoking 
clause,  was  canceled  or  destroyed.  Upon 
this  subject  Redfleld  in  his  work  on  Wills  (1 
Redf.  Wills,  '328]  says:  "It  has  been  hdd 
in  some  of  the  American  courts  that  a  sub- 
.  sequent  will  containing  a  clause  of  revoca- 
tion, executed  with  due  solemnity  for  the 
purpose  of  revoking  an  existing  will,  oper- 
ates, propria  vigore,  and  instantaneously,  as 
a  revocation,  and,  consequently,  that  the  de- 
struction of  the  second  will  did  not  revive 
the  former  one.  This  doctrine  has  an  air  of 
plausibility  from  the  fact  that  an  instrument 
of  revocation  alone  would  unquestionably 
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have  this  effect  so  long  as  it  waa  allowed  to 
remain  operative.  But  that  would  show  a 
present  purpose  of  becoming  intestate,  car- 
ried into  effect  as  far  as  practicable  before 
death.  But  the  making  of  a  will  with  a 
revocatory  clause  is  very  different.  It  is  but 
substituting  one  will  for  another.  And  the 
revocatory  clause  is  made  dependent  in  some 
sense  upon  the  subsequent  will  going  into  op- 
eration. And  there  is  ordinarily  no  purpose 
of  having  the  revocatory  clause  operate,  ex- 
cept upon  that  condition.  The  whole  instru- 
ment is,  therefore,  ambulatory,  and  wh«i  de- 
stroyed it  all  ceases  to  have  any  operation. 
And  the  same  is  true  of  the  destruction  of  a 
will  merely  revocatory  of  former  wills.  By 
such  destruction,  the  former  wills,  if  in  ex- 
istence, become  revived."  Peck's  Appeal,  50 
Ccmn.  566,  47  Am.  Rep.  685. 

In  FUnthatn  v.  Bradford,  10  Pa.  90,  the 
supreme  court  of  Pennsylvania  says:  "All 
wills  are  in  their  nature  inchoate  and  am- 
bulatory- until  testator's  death,  at  which 
time,  and  not  before,  the  testament  becomes 
operative  and  complete.  The  will  of  1824 
was  an  inchoate  intention,  mutable  and  in- 
constant, and  by  the  wilful  and  deliberate 
act  of  cancelation  on  the  part  of  the  testator 
it  became  as  if  it  never  bad  been.  The  prior 
will  of  1821,  being  preserved  by  the  testator 
entire,  and  without  intentional  or  apparent 
blemish,  became  the  will  for  the  time  being, 
which  would  be  consummated  at  testator's 
death,  unless  before  that  time  he  manifested 
a  change  of  intention  according  to  the  rules 
of  law."  So,  in  the  case  at  bar,  the  second 
will,  alleged  to  have  been  made  by  Jesse 
Stetson,  was  inchoate  and-  ambulatory  luitil 
his  death;  and,  as  he  is  presumed  U>  have 
destroyed  it  for  the  reasons  already  stated, 
"it  became  as  if  it  never  had  been."  The 
prior  will  of  December  3,  1897,  having  been 
preserved  by  him  entire  and  without  inten- 
tional or  apparent  blemish,  has  become  his 
will.  At  common  law,  where  the  later  of 
two  inconsistent  "vills  was  revoked  by  the 
testator  in  bis  lifetime,  the  earlier  will  he- 
came  thereby  revived,  "and,  unless  after- 
wards revoked  by  some  subsequent  act,  came 
into  operation  on  his  decease,  whether  the 
later  will  contained  an  ex:press  clause  of 
revocation  or  not."  29  Am.  &  Eng.  Enc. 
Law,  p.  288,  In  Barwood  v.  Qoodright,  1 
Cowp.  92,  Lord  Mansfield  said:  "If  a  t>es- 
tator  makes  one  will,  and  does  not  destroy 
it,  though  he  makes  another  at  any  time 
-virtually  or  expressly  revoking  the  former, 
if  he  afterwards  destroy  the  revocation,  the 
flrat  will  is  still  in  force  and  good."  29  Am. 
ft  Eng.  Enc.  Law,  p.  289,  note  3.  In  Oood- 
right  v.  GUuticr,  4  Burr.  2513.  Lord  Mans- 
field said:  "Here  the  intention  of  the  tes- 
tator is  plain  and  clear.  A  will  is  ambula- 
tory till  the  death  of  the  testator.  If  the 
testator  lets  it  stand  till  he  dies,  it  is  his 
will;  if  he  does  not  Buffer  it  to  do  so,  it  is 
not  bis  will.  Here  he  had  two.  He  has  can- 
celed the  second.  It  has  no  effect,  no  opera- 
tion. It  is  as  no  will  at  all,  being  canceled 
before  his  death.  But  the  former,  which  was 
never  canceled,  stands  as  bis  will."  In  the 
same  case  Mr.  Justice  Yatea  concurred  with 
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Lord  Mansfield,  and  said:  "A  wiU  has  no 
operation  till  the  death  of  the  testator.  This 
second  will  never  operated.  It  was  only  in- 
tenticmal.  The  testator  changed  his  inten- 
tion, and  canceled  it.  If,  by  making  the  sec- 
ond, the  testator  intended  to  revoke  the 
former,  yet  that  revocation  was  itself  revoca- 
ble ;  and  he  has  revoked  it."  In  Schouler  on 
Wills,  3d  ed.  §  413,  it  is  said:  '-The  Ei^lish 
common-law  tribunals  laid  down  a  rule,  un- 
der Lord  Hansfldd's  lead,  which  has  been 
thought  more  inflexible  than  that  favored  by 
ecclesiastical  courts,  viz.,  to  the  effect  that, 
if  a  testator  keeps  his  first  will  undestroyed 
and  uncanceled,  makes  a  second  will  virtual- 
ly or  expressly  revoking  it,  and  then  de- 
stroys or  cancels  the  second  will  only,  thus 
repealing  his  revocation,  the  first  will  there- 
upon revives  and  continues  in  force."  "In 
the  ecclesiastical  courts  it  was  held  that  the 
revocation  of  the  later  will  raised  no  pre* 
sumption  in  favor  of  the  revival  of  the 
earlier  will,  but  that  the  question  depended 
upon  the  intention  of  the  testator,  as  shown 
by  the  peculiar  facts  and  circumstances  of 
the  case,  and  was  open  to  decision  either 
way."  29  Am.  &  Eng.  Enc.  Law,  pp.  288, 
289.  But  "by  the  common  law  the  first  will 
is  presumed  to  be  restored  to  its  active  en- 
ergy by  the  canceling  of  the  second."  Tay- 
lor V.  Taylor,  2  Nott  ft  M'c.  483.  The  com- 
mon-law rule  best  harmonizes  with  the 
course  of  legislation  and  judicial  decisions 
in  this  state,  for  the  reason  that  the  com- 
mon law  of  England,  so  far  as  the  same  is 
applicable  and  of  a  general  nature,  is  con- 
sidered as  of  full  force  in  this  state,  where 
it  is  not  repealed  by  legislative  authority. 
Kurd's  ilev.  Stat.  1899,  p.  399.  The  rule 
above  stated,  as  adopted  by  the  ecclesiastical 
courts,  is  derived  from  the  civil,  and  not  the 
common,  law.  Taylor  v.  Taylor,  2  Nott  ft 
M'C.  48y.  In  Randall  v.  Beaity,  31  N.  J. 
Eq.  643,  where  a  testatrix  executed  several 
wills,  all  of  which  she  destroyed,  except  one 
executed  in  1870,  and  where,  by  a  will  made 
in  1873,  she  expressly  revoked  all  former 
wills,  but  afterwards  canceled  the  will  of 
1873,  and  where,  after  her  death,  the  will  of 
1870  was  found  carefully  preser%-ed  among 
her  effects,  it  was  held  that  the  cancelation 
of  the  will  of  1873  revived  that  of  1870;  the 
court  saying:  "The  rule  on  the  subject  of 
the  revival  of  a  prior  will  by  the  revocation 
of  a  later  one  containing  words  of  revocation 
was,  up  to  1838  (when  by  the  enactment  of 
a  statute — 1  Vict.  chap.  20 — the  question 
was  put  at  rest),  different  in  the  courts  of 
common  law  and  the  ecclesiastical  courts  in 
England,  the  former  holding  that  the  revoca- 
tion of  the  later  will  of  Itself  worked  a  re- 
vival (Jarman,  Wills,  122,  123),  while  the 
latt<T  held  that  whether  there  was  a  revival 
or  not  WHS  a  question  of  intention.  Vsticks 
V.  Bawdcn,  2  Add.  I>cl.  Rep.  UG.  The  will 
of  1870  was  never  canceled.  .  .  .  The 
will  of  1870  was,  at  her  death,  found  among- 
her  effects,  in  an  envelope,  with  a  copy  of 
her  deceased  husband's  will.  It  was  entirely 
in  her  own  handwriting.  The  law  declares 
the  manner  in  which  a  will  is  to  be  revoked. 
It  must  be  by  burning,  canceling,  tearing  or 
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obliterating  it  by  the  testator,  or  in  his  pres- 
ence and  by  his  direction  and  consent,  or  by 
a  writing  executed  with  the  same  formalities 
as  a  will.  No  proof  of  declarations  of  revo- 
cation made  by  the  testator  will  avail.  .  .  . 
The  will  of  1870  is  produced  uncanceled.  It 
is  admitted  that  there  is  no  revocatory  will 
or  writing  extant,  but  it  is  alleged  that  all 
such  instrumentB  subsequently  made  by  the 
testatrix  have  been  canceled.  The  execution 
of  the  will  of  1873  was  not  attended  or  fol- 
lowed by  the  cancelation  of  the  will  of  1870. 
Notwithstanding  the  revocatory  clause  in 
the  will  of  1873,  the  will  of  1870  was  re- 
tained the  testatrix  uncanceled  up  to  the 
day  of  her  death.  The  fact  that  she  so  kept 
the  will  is  the  moat  eogoit  evidence  of  her 
intention  that  it  should  be  revived  by  the 
cancelation  of  the  will  of  1873.  .  .  .  The 
true  rule  on  the  subject  is  that,  where  one 
will  is  revoked  by  another,  the  revocation 
is  testamentary,  and  the  revocation  of  the 
latter  will  revives  the  former."  In  Lawson 
V.  Morrison,  2  Dall.  289,  1  L.  ed.  384,  1  Am. 
Dec.  288,  it  was  said:  "It  has  been  often 
determined  that  a  will  revoked  a  subse- 
f^wnt  will,  but  not  canceled,  was  re-estab- 
lished by  the  cancelation  of  the  subsequent 
will." 

Our  conclusion  is  that,  inasmuch  as  the 
later  will  executed  by  the  testator,  Jesse 
Stetson,  must  be  presumed  to  have  been  de- 
stroyed by  him  in  his  lifetime,  this  loss  or 
destruction  has  operated  as  a  revival  of  the 
former  will  of  December  3,  1807,  although 
the  later  will  contained  a  revocatory  clause. 
For  this  reason  the  court  below  committ^ 
no  error  in  dismissing  the  bill  of  the  com- 
plainants. 


Some  other  points  are  made  by  the  appel- 
lees. One  is  that  a  court  of  chancery  has  no 
jurisdiction  to  admit  a  will  to  probate  or 
establish  it.  Certainly,  if  this  could  be  con- 
sidered a  proceeding  to  establish  or  admit 
to  probate  the  second  will  alleged  to  have- 
been  made  by  Jesse  Stetson,  a  court  of  chan- 
cery would  have  no  jurisdiction  in  the  mat- 
ter. In  Wild  .V.  Smecney,  84  111.  213,  this 
court  held  that  a  court  of  chancery  has  no 
jurisdiction  to  admit  a  will  to  probate;  that 
being  conferred  upon  the  county  court.  It  is 
furthermore  claimed  on  the  part  of  the  ap- 
pellees that,  if  the  appellants  were  justified 
in  setting  up  the  second  will  as  a  revocation 
of  the  first,  they  should  have  attempted  to- 
do  so  whten  the  will  of  December  3,  1897, 
was  offered  for  probate,  the  appellants  hav- 
ing had  notice  <rf  the  application  to  probate ' 
the  former  will,  in  accordance  with  the  pro- 
vision-s  of  §  21  of  the  statute  of  wills, 
adopted  in  1897  (Hurd's  Bev.  Stat.  1899, 
p.  1750) .  We  deem  it  unnecessary,  however, 
to  discuss  the  question  of  jurisdiction,  or  the 
question  whether  the  appellants  here  are- 
estopped  from  their  present  contention  by 
reason  of  their  failure  to  set  up  the  revoca- 
tion when  the  original  will  was  offered  for 
probate  in  the  county  court.  If  the  evidence 
establishes  all  that  the  appellants  claim  in 
regard  to  the  existence  of  the  second  will 
and  its  contents,  its  presumed  loss  or  de- 
struction operated  to  revive  the  will  of' 
December  3,  1807,  and  therefore  the  consid- 
eration of  the  other  queatioiu  is  unneeeasaiy- 
and  immaterial. 

The  decree  of  the  Circuit  Court  ia  affirmed. 


KANSAS  SUPREME  CiOURT. 


STATE  of  Kansas  cx  rel.  Anna  YILEK, 
Plff.  in  Err., 


Jacob  JEHUK. 


.Kan. 


*1.  An  nniuarried  woman,  who  !■  an 
Imbevllc,  and  Incompetent  to  testify,  can- 
not Institute  and  prosecute  a  proceedlac  In 
bastardy. 

2.  After  Jndament  bad  been  rendered 
In  a  bastardy-  proeecdlnv,  and  at  the 
same  term  of  court.  It  was  competent  for  the 
court  to  set  aside  the  Judsment  on  Its  own 
motion,  having  ascertained  tbat  the  complain- 
ant was  mentally  Incapacitated,  and  that  the 
court  was  without  Jurisdiction. 

(February  T,  1903.) 

ERROR  to  the  District  Court  for  Republic 
County  to  review  a  judgment  in  favor  of 

*Headnotes  by  Johnston,  J. 

NuTB. — For  the  ouestloa  of  the  validity  of  a 
Judgment  aftainst  a  lunatic,  see  note  to  Spur- 
lock  V.  Noe  <Ky.)  30  L.  It.  A.  776. 
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defendant  in  a  bastardy  proceeding.  Af- 
firmed. 

Statement  by  Jolinston,  Ch.  J.: 
This  was  a  bastardy  proceedin|;,  brought 
by  .\nnic  Yilek,  an  imbecile,  against  Jacob- 
Jeblik,  who  was  mentally  unsound,  and  under 
guardianship.  Her  name  was  attached  to  a 
complaint  charging  him  with  being  the 
father  of  her  bastard  child,  on  which  the  war- 
rant was  issued.  He  was  arrested,  and 
brought  before  the  magistrate,  where  a  hear- 
ing was  had.  and  a  decision  made  that  de- 
fendant was  the  father  of  the  child.  The^ 
proceedings  and  papers  were  certified  to  the 
district  court,  where  a  trial  was  had,  result- 
ing in  a  finding  that  the  defendant  was  the- 
father  of  the  bustard  child.  After  the  return 
of  the  verdict  and  the  discharge  of  the  jury,, 
judgment  was  rendered  against  the  defend- 
ant, and  upon  the  same  day  the  court  sd; 
aside  the  verdict  and  judgment,  and  dis- 
mi.-ised  the  cause.  The  reasons  for  the  rul- 
ings of  the  court  are  stated  in  the  following- 
written  opinion: 
"In  this  carie,  the  State  of  Kansas,  on  rela- 
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tion  of  Anna  Yilek,  v.  Jacob  Jehlik,  the  jury 
having  found  that  the  defendant  is  the  father 
of  the  relatrix's  child,  and  the  court,  having 
rendered  a  formal  judgment  on  the  verdict, 
now,  of  its  own  motion,  vacates  the  said  ver- 
dict aud  judemeat,  and  sets  them  aside;  and 
the  reasons  Tot  the  court's  action  are  these: 
Until  yesterday,  when  this  trial  be^n,  the 
■court  had  no  knowledge  or  intimation  that 
the  relatrix  was  an  imbecile.  At  a  former 
term  of  this  conrt  the  question  of  the  court's 
jurisdiction  was  raised  1^  the  defendant  on 
the  ground  that  the  defendant  was  an  im- 
becile, and  under  guardianship.  The  court 
overruled  the  objection,  and  is  still  of  the 
opinion  that,  but  for  the  imbecility  of  the  re- 
latrix, which  has  developed  on  this  trial,  the 
court  would  have  jurisdiction  of  the  liti^- 
tion.  It  sees  no  reason  for  changing  its 
views  expressed  in  the  opinion  handed  down 
on  the  decision  of  that  question  at  the  former 
term;  but,  when  the  relatrix  was  placed  on 
the  witness  stand  in  this  trial,  she  showed 
conclusively  to  the  court's  mind  that  she  was 
an  imbecile,  and  did  not  understand  the  na- 
ture of  an  oath,  and  its  binding  obligation  to 
speak  the  truth  in  court,  and  that  she  did  not 
have  intelligence  enough  to  be  a  witness  in 
any  court.  And  it  is  apparent  that  such  con- 
dition of  mind  on  the  part  of  the  relatrix  is 
-one  that  existed  at  the  time  she  swore  to  the 
•complaint  as  the  foundation  of  this  proceed- 
ing, and  has  existed  ever  since.  The  founda- 
tion of  this  proceeding  was  a  warrant  based 
upon  a  complaint  which  the  law  requires  to 
'be  sworn  to  by  the  mother  of  the  child.  She 
alone  can  maJce  such  complaint.  No  other 
.person  can  make  such  a  complaint  under  the 
law  of  Kansas.  The  law  requires  her  evi- 
dence to  be  taken  on  the  trial  before  the  jus- 
tice of  the  peace,  and  reduced  to  writing; 
that  it  shall  be  read  carefully  over  to  her; 
and  that  she  sign  it.  Now,  the  relatrix  being 
an  imbecile,  as  described,  the  court  is  thor- 
-oughly  of  the  opinion  that  tlie  complaint  was 
an  absolute  nullity,  and,  being  an  absolute 
nullity,  the  warrant  was  also  null  and  void, 
and  that  this  court  has  no  jurisdiction  in  this 
case;  and  for  that  reason  the  verdict  and 
.  judgment  are  set  aside,  and  the  case  is  din-  i 
missed,  at  the  cost  of  plaintiff." 

Messrs.  John  C.  Hosin  and  W.  T. 
Dillon,  lor  plaintifT  in  error : 

There  is  no  apparent  reason  why  the  veri- 
fication of  the  pleading  in  this  case  should 
be  jurisdictional  which  would  not  apply  with 
the  same  force  to  any  other  civil  action. 

22  Enc.  Pi.  A  Pr.  p.  1051;  17  Am.  ft  Eng. 
Enc.  Law,  p.  1069;  Re  Miller,  32  Neb.  480, 
49  N.  427;  Re  Ckeaguaaaet  Lumber  Co. 
112  Fed.  S6;  Jones  v.  People,  53  111.  366. 

After  an  appearance  and  answer  to  a 
charge  of  bastardy  in  the  county  court,  no 
exception  can  be  taken  to  the  insufficiency  of 
the  warrant. 

Schooler  v.  Com.  Litt.  Sel.  Cas.  88;  Mil- 
ler V.  Com.  1  Bibb,  404;  Prince  v.  Oundaway, 
157  :^lass.  417.  32  N.  E.  653:  DuJuunell  v. 
Duceltc,  118  Mass.  509;  Wilson  v.  Pike 
County  Cl.  Judge,  18  Ala.  757. 

Any  appearance  which  raises  questions  in- 
L.  R.  A. 


votving  the  merits  of  the  case  is  a  general 
appearance,  and  waives  all  questions  (d  Ir- 
regularity or  want  of  service. 

Meiaell  v.  Kirkpatriok,  29  Kan.  683; 
Kaio  Life  A-sao.  v.  Lemke,  40  Kan.  142,  19 
Pac.  337. 

The  general  guardian  of  a  lunatic  has  the 
power  to  make  a  general  app^ranoe  for  his 
ward,  and  thereby  confer  jurisdiction  upon 
the  court. 

Bwdette  V.  Corgan,  26  Kan.  102;  9  Enc. 
PI.  ft  Pt.  p.  988;  MoAliater  v.  Lanoatter 
County  Bank  15  Neb.  296,  18  N.  W.  67; 
Western  Lumber  Co.  v.  PhiUips,  94  Cal.  64, 
29  Pac.  328;  Ankeny  v.  Blackieton,  7  Or. 
407;  Symmcs  v.  Major,  21  Ind.  443;  Robin' 
son  V.  Sicift,  3  Vt.  283. 

Mr.  B.  T.  Bnllen,  for  defendant  in  error: 
The  statute  provides  that  when  any  un- 
married woman,  who  has  been  delivered  of, 
or  is  pr^nant  with,  a  tmstard  child,  shall 
make  a  complaint  thereof  in  writing  under 
oath,  before  any  justice  of  the  peace,  charg- 
ing any  person  with  being  the  father  of  bu^ 
child,  such  justice  shaft  by  his  warrant 
cause  such  person  to  be  arrested  and  brought 
before  him. 

Kan.  Gen.  Stat.  1901,  chap.  47,  {  1. 
How  can  an  action  in  bastardy  be  brought 
and  maintained  without  a  "complaint  there- 
of in  writing  under  oath?" 

Where  a  form  of  procedure  is  provided  \tj 
statute,  and  the  manner  of  doin^  a  particu- 
lar act  or  thing  is  pointed  out,  it  precludes 
the  doing  of  it  in  any  other  manner  or  form. 

Shattuck  V.  Chandler,  40  Kan.  520,  20 
Pac.  22.>;  Ke  Lee,  41  Kan.  321,  21  Pac.  282j 
tjkaii>nee  County  v.  Carter,  2  Kan.  130. 

Where  a  statute  ^ves  a  right  or  a  remedy 
which  did  not  exist  at  common  law,  and  pro- 
vides a  specific  method  of  enforcing  it,  the 
mode  of  procedure  provided  by  the  Statute 
must  be  pursued  strictly, 

23  Am.  &  Eng.  Enc.  Law,  p.  402;  Dudley 
V.  Mayhetc,  3  N.  Y.  9;  ICe  Lev,  41  Kan.  321. 
21  Pac.  282. 

A  person  incapacitated  to  such  an  extent 
that  he  is  unable  to  understand  the  subject 
in  reference  to  which  he  is  called  as  a  wit- 
i  ness  is  incompetent. 

McKelvey,  Ev.  5  206 ;  Stephen's  Digest  of 
Ev.  p.  166;  1  Greent.  Ev.  13th  ed.  {  SM. 

The  guardian  of  an  imbecile  defendant  has 
no  right  to  waive  jurisdictional  defects  for 
his  ward. 

Hardship  is  not  one  of  the  considerations 
in  bastardy  proceedings  to  such  extent  as  to 
apply  the  law  beyond  its  scope. 

Blush  v.  Slate,  4  Kan.  App.  146,  46  Pac. 
185 :  Willetta  v.  defies,  6  Kan.  470. 

The  action  must  be  prosecuted  strictly  un- 
der the  bastardy  act,  or  not  at  all,  as  we 
have  no  other  statute  giving  the  right,  and 
at  common  law  the  father  is  not  liable. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  889; 
ifarlett  v.  Wilson,  30  Ind.  240. 

The  complaint  must  be  properly  sworn  to 
by  a  competent  person,  and  not  by  an  idiot; 
and  when  a  complaint  is  sworn  to  by  a  per- 
son wholly  incompetent,  the  trial  court  has  a 
right  to  set  aside  its  proceedings  upon  its 
own  motion  after  ascertaining  such  fact,  al- 
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though  the  fact  be  not  ascertained  by  the 
•court  or  by  the  defendant  until  late  in  the 

proceedings  and  trial. 

Slate  V.  Qallup,  1  Kan.  App.  618,  42  Pac. 
-406 ;  Gartiett  v.  Ouynn,  7  Kan.  App.  414,  53 

Pac.  275;  State  v.  Oleason,  32  Kan.  245,  4 
-Pac.  363  J  15  Enc.  PI.  &  Pr.  pp.  205,  207  j 

Woltnentadt  v.  Jacobs,  61  Iowa,  372,  16  N. 

W.  217;  BoaU  t.  ShuUs,  29  Iowa,  507; 
■Smith  T.  I'erhins,  124  Mo.  50,  27  S.  W.  674. 

Joluutoii,  Cti.  J.,  delivered  the  opinion  of 
^the  courl: 

The  controlliog  queBtion  presented  here  is, 
May  an  unmarried  woman,  who  ia  an  im- 
becile, and  incompetent  to  testify,  institute  a 
bastardy  proceeding?  The  proceeding  is 
purely  statutory,  and,  being  somewhat  penal 
in  its  rfiaracter  and  procedure,  the  statutory 
requirements  must  be  strictly  followed.  The 
•common  law  adds  nothing  to  the  right  of  ac- 
tion, and  the  only  methods  of  enforcing  it 
are  those  prescribed  or  warranted  by  the 
'Statute  conferring  the  rig^ht.  The  general 
pronsions  of  the  Civil  and  Criminal  Codes 
-cannot  be  applied,  except  so  far  as  the  bas- 
tardy statute  itself  maJces  them  applicable. 
So  it  has  been  held  that  no  one  but  an  un- 
■-married  woman  can  become  the  prosecuting 
witness  iu  such  prosecution,  and  no  one  can 
in-'ititute  the  proceeding  except  the  mother  of 
thr.  bastard  child;  nor  is  there  any  provi- 
sion allowing  the  prosecuting  witness  to  be 
represented  by  guardian  or  next  friend.  Al- 
though brought  in  the  name  of  the  state  up- 
•on  a  complaint,  and  the  initial  process  is  a 
warrant  upon  which  the  defendant  is  ar- 
rested, and  although  the  county  attorney  is 
required  to  assist,  still  the  prosecuting  wit- 
ness controls  the  prasecution,  the  settlement, 
and  the  dismissal  of  the  proceedings.  The 
-county  attorney  has  no  authority  to  orig- 
inate the  process.  His  consent  to  a  settle- 
ment is  not  necessary,  and  he  cannot  prevent 
an  entry  of  satisfaction  and  dismissal  by 
her.  Willetts  t.  Jeifriea,  5  Kan.  470;  GFIea- 
■*on  V,  Mcl'heraon  County,  30  Kan.  53,  492,  1 
Jac.  384,  2  Pac.  644;  State  ew  rel.  Church  v. 
Young,  32  Kan.  292,  4  Pac.  309;  Re  Wheeler 
34  Kan.  90,  S  Pac.  276;  Re  Lee,  41  Kan.  318, 
21  Pac.  282;  Re  Parkir,  44  Kan.  279,  24  Pac. 
338;  Moore  v.  State,  47  Kan.  772,  17  L.  R. 
A.  714,  28  Pac.  1072;  State  ex  rel.  Bales  v. 
Bake^;  65  Kan.  117,  6»  Pac.  170.  Since  she 
alone  can  originate,  control,  and  terminate 
"the  proceedings,  is  it  possible  that  one  with- 
out intelligence  or  understanding  of  its  pur- 
pose and  effect  can  do  so?  The  statute,  it 
IS  tri!e.  provides  that  "any  unmarried 
woman,"  etc.,  may  institute  an  action,  and 
Buch  term?,  without  qualification,  are  broad 
enough  to  include  idiots  and  lunatics.  There 
•ei  L.  K.  A. 


is  language,  however,  employed  in  the  same 
connection,  which  clearly  implies  that  only 
rational  beings  were  within  the  contempla- 
tion of  the  l^slature.  As  already  indicated, 
she  only  can  begin  the  prosecution,  and  that 
she  is  to  do  by  makii:^  a  written  complaint 
on  oath.  Only  those  who  understand  the 
binding  force  of  an  oath  and  are  capable  of 
giving  testimony  ore  within  the  spirit  and 
intent  of  the  act.  If  complaint  was  made  1^ 
anyone  other  than  the  mother,  the  jostiee 
would  certainly  acquire  no  jurisdiction,  and 
shall  the  oath  of  one  bereft  of  reason  be 
made  the  basis  of  a  warrant  and  an  arrestt 
The  statute  designates  her  as  the  prosecuting 
witness,  and  provides  that  her  testimony 
shall  be  reduced  to  writing,  read  carefully  to 
her,  and  by  her  be  signed,  after  which  it  is 
to  be  transmitted  to  the  district  court,  with 
the  other  papers  in  the  case,  as  a  basis  for 
the  proceeding  in  that  court.  These  provi- 
sions contemplate  that  the  complainant  shall 
be  a  competent  witness,  and  the  Code  pro- 
vides that  persons  who  are  of  unsound  mind 
are  inctHnpetent  to  testify.  CSvtl  Code,  S 
323.  Again,  the  statutory  provision  tliat 
she  may  dismiss  the  proceedings  when  she 
shall  enter  nn  admission  on  the  record  that 
provision  for  the  maintenance  of  the  child 
has  been  made  to  her  satisfaction  so  clearly 
requires  an  exercise  of  intelligence  and  judg- 
ment that  there  can  be  no  doubt  as  to  the 
legislative  intent.  Having  no  mind  or  un- 
deratanding,  there  was,  in  fact,  no  complain- 
ant. The  arrest  and  prosecution  of  a  per- 
son on  the  initiative  of  one  mentally  irre- 
sponsible is  lieyond  reason;  and  since  the  in- 
capacity of  the  complainant  is  conceded,  and 
no  one  but  the  mother  can  institute  the  pro- 
ceeding, no  jurisdiction  was  acquired,  and 
hence  the  proceeding  was  null  and  void.  It 
may  seem  to  be  a  hardship  that  the  stat- 
utory remedy  does  not  reach  ezeeptional 
cases  like  this  one,  hut  it  is  not  the  only  rem- 
pdv-  available  for  such  an  injury;  and,  even 
if  it  were,  the  court  would  not  be  justified  in 
extending  the  remedy  beyond  the  terms  and 
the  spirit  of  the  statute  conferring  it.  The 
incapacity  of  the  complainant  was  not  dis- 
covered until  the  trial,  and,  while  the  judg- 
ment had  been  rendered,  it  was  competent 
for  the  court  to  set  it  aside,  and  dismiss  the 
proceeding.  It  was  done  during  the  term 
and  on  the  day  that  judgment  was  rendered; 
:ind,  having  a.scertained  that  there  was  an 
absence  of  jurisdiction,  it  was  not  only  the 
right,  but  the  duty,  of  the  court  to  set  aside 
the  judgment  and  discharge  the  defendant. 

The  jvfigmeni  of  the  District  Court  will  ha 
a /firmed. 

All  the  Justices  concur. 


Digitized  by  Google 


868 


Kkntuckt  Coubt  of  Apfeus. 


KENTUCKY  COURT  OF  APPEIALS. 


NEW  YORK  LIFE   INSURANCE  COM- 
PANY, Appt., 

V. 

N.  L.  CURRY  €t  al. 
(  Ky  ) 

A  eontrAct  by  which  an  InRarsnce  com- 
PS117  loaning  money  on  the  secnrity 
of  a  paid-up  pollcT  iBBued  by  It  may,  at 
Its  opUoD,  require  a  surrender  of  the  policy 
for  Its  cash  valne  npon  default  Id  payment  of 
the  loan  or  Intereat  thereon,  la  void. 

(March  11,  1903.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Mercer  County  in 
favor  of  plaintiffs  in  an  action  brought  to 
compel  the  reinstatement  of  a  life  insurance 
policy  and  the  payment  of  the  amount  al- 
lied to  be  due  thereon.  Affirmed. 
The  facts  are  Btated  in  the  opinion. 
Messrs.  WllUa  &  WilUa  and  Humph- 
rey, Bnrnett,  &  Humphrey  for  appellant. 

Mcsm-a.  Galth«T  tt  Vawumdmllf  for  ap- 
pellees: 

The  prorislona  contained  in  the  agreement 
have  no  binding  force  with  reference  to  a 
loan  on  a  policy,  but  relate  exclusively  to  the 
payment  of  premiums,  and  are  only  enforcea- 
ble where  there  is  a  failure  to  pay  premiums. 

Mutual  L.  Ina.  Co.  v.  Jarboe,  102  Ky.  80, 
39  L.  R.  A.  504,  42  S.  W.  1097;  Northwest- 
em  Mut.  L.  Ina.  Vo.  v.  Fort,  82  Ky.  269. 

O'Reax,  J.,  delivered  the  opinion  of  the 
court: 

George  J.  Anderson  was  the  holder  of  a 
paid-up  policy  of  insurance  upon  his  life  for 
$630,  issued  by  the  appellant,  and  payable 
upon  the  death  of  the  insured  to  his  estate. 
Anderson  borrowed  $130  from  appellant,  and 
executed  to  it  a  writing,  called  a  "loan  agree- 
ment," by  which  he  pledged  to  appellant  the 
poli<^  to  secure  the  repayment  of  the  loan. 
Interest  on  the  loan  was  payable  on  August 
1st  of  each  year  (that  being  the  anniversary 
of  the  insurance),  so  long  as  the  principal 
was  owing.  The  loan  agreement  contained  the 
following:  "It  is  agreed  that  interest  at  the 
rate  of  five  (5)  per  cent  per  annum  shall  be 
paid  upon  said  loan  at  the  anniversary  of 
the  insurance  next  succeeding,  and  annually 
thereafter,  at  the  office  of  said  party  of  the 
first  part.  It  is  agreed  that,  although  it  is 
not  intended  that  said  party  of  the  first  part 
shall  demnnd  payment  of  said  loan  until  the 
lat  day  of  August,  1900,  on  which  date  said 
loan  shall  become  and  be  due  and  payable,  or 
until  the  death  of  the  party  whose  life  is  in- 
sured under  said  policy,  said  party  of  the 
first  part  reserves  the  right  to  demand  re- 

Sayment    provided    said    interest    is  not 
uly  paid."    It  is  further  provided  as  fol- 
lows:   "It  is  agreed  that,  in  the  event  of  the 

NoTii:. — As  to  the  validity  of  life  iDsurance 
to  secure  loan  made  bj  the  Insurer,  see  note  to 
Union  Cent  L.  Ins.  Co.  y.  Hllltard  (Ohio)  63 
L.  B.  A.  462. 
61  L.  K.  A. 


default  of  any  payment  of  said  interest  or 
of  said  loan,  or  of  any  premium  on  said  pol- 
icy, for  thirty  days  after  they  shall  respect- 
ively become  due,  said  policy  shall  be  deemed 
to  be,  and  shall  be,  in  effect,  at  the  option  of 
said  party  of  the  first  part,  surrendered  to 
^aid  party  of  the  first  part  at  the  customary 
cash  surrender  value  then  allowed  by  said 
party  of  the  first  part  for  the  surremier  of 
policies  of  this  class,  said  party  of  the  first 
part  in  that  case  being  liable  to  said  party 
of  the  second  part  for  the  return  of  the  bal- 
ance only  of  said  cash  surrender  value  after 
deducting  said  loan  and  interest  and  any  ex- 
penses incurred  thereon."  And  further:  "'It 
is  agreed  that  said  party  of  the  second  part 
has  deposited  said  policy  and  it-s  acoimula- 
tiona  with  said  party  of  the  first  part  as  col- 
lateral security  for  said  loan,  on  the  terms 
and  conditions  of  this  agreement,  and  cov- 
enants and  agrees  to  and  with  said  party  of 
the  first  pari  to  abide  by  and  perform,  all 
and  singular,  the  stipulations  and  agree- 
ment contained  in  this  agreement.''  .\nd 
further:  "It  is  agreed  that  all  the  condi- 
tions, limitations,  and  requirements  of  said 
policy,  except  as  herein  expressly  modified, 
remain  in  full  force." 

On  the  lat  of  August,  1899,  when  the  in- 
terest on  the  $130  loan  became  due  and  paya- 
ble according  to  the  terms  of  the  contract,  it 
was  not  paid;  nor  was  it  paid  for  more  than 
thirty  days  thereafter;  nor  was  it  offered  to 
be  paid  until  nearly  eight  months  after  its- 
maturity.  Appellant  then  refused  to  receive 
it  and  reinstate  the  insurance  (which  it  had 
canceled  as  forfeited  because  of  the  nonpay- 
ment of  interest  as  provided  in  the  agree- 
ment above  copied ) ,  unless  the  insured 
would  furnish  a  certificate  of  his  then  ^ood 
health.  That  he  did  not  do,  and,  possibly^ 
could  not  have  done.  As  a  matter  of  fact, 
appellant  admits  that  the  "accumulations" 
hypothecated  with  this  policy  as  collateral 
to  its  loan  of  $130  were,  when  included  in 
the  "cash  surrender  value  then  allowed"  by 
appellant  on  this  class  of  policies,  some  $I2.- 
47  more  than  the  principal  and  interest  ow- 
ing appellant  when  the  default  occurred.  Be- 
fore the  interest  above  named  became  due, 
Anderson  had  assigned  the  policy  for  value 
to  appellees,  his  creditors,  of  which  appellant 
had  notice  at  the  time.  Being  apprised  ot 
the  appellant's  claim  of  the  forfeiture  of  the 
the  policy,  appellees  tendered  the  interest 
and  principal  of  Anderson's  loan,  and  offered 
to  redeem  the  policy  for  their  benefit  as  as- 
signees and  creditors.  Being  refused,  this 
suit  was  brought  to  compel  appellant  to  re- 
instate the  policy,  or  to  pay  its  value  above- 
the  amount  of  appellant's  debt  and  interest, 
to  appellees.  That  excess  of  value  was  al- 
leged to  be  $300.  Appellant,  by  answer,  re- 
lied on  the  surrender  and  cancelation  of  the- 
policy  under  the  contract  and  conditions 
above  stated.  The  circuit  court  sustained  a 
demurrer  to  the  answer,  and  adjudged  that 
upon  the  payment  to  appellant  of  the  $130- 
and  interest  that  it  reinstate  the  policy. 
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This  appeal  involves  the  validity  of  the 
clause  of  the  above  agreement  providing  for 
the  surrender,  or  practically  for  the  for- 
feiture, of  the  policy,  if  the  interest  on  the 
loan  was  not  pTomptli^  paid  when  due.  By 
the  tenii3  of  tnia  writing,  if  the  loan,  or  its 
interest,  was  not  repaid  when  due  under  the 
loan  agreement,  the  policj'  was  to  be  "sur- 
rendered" to  the  insurer  "at  the  customary 
«ash  surrender  value  then  allowed  by  said 
party  for  the  surrender  of  policies  of  this 
class."  That  is,  pure  and  simple,  a  provi- 
sion for  the  forfeiture  of  the  policy  upon 
euch  terms  as  the  pa^ee  of  the  note  may  re- 
quire, and  at  its  option.  The  difference  be- 
tween this  and  the  ordinaiy  unqualified  for- 
feiture lies  alone  in  the  extent  of  the 
forfeiture.  It  operates  as  an  enforced  con- 
version without  further  notice  to,  or  consent 
■of,  the  borrower,  of  his  collateral,  if  he  fails 
to  promptly  pay  the  interest  upon  his  debt. 

The  contract  of  insurance  between  appel- 
lant and  Anderson  had  been  fully  executed 
so  far  as  Anderson  was  concerned.  He  had 
paid  all  that  fae  was  required  to  pay  to  be 
entitled  to  receive  from  appellant  the  full 
sum  stipulated  to  be  paid — $630 — at  his 
death.  The  $130  was  borrowed  from  appel- 
lant since  that  completion  of  the  contract. 

The  courts  have  uniformly  held,  in  favor 
of  the  insurer,  that  agreements  for  the  for- 
feiture of  the  policy  when  premiums  were 
not  paid  when  due  are  valid,  and  their  en- 
forcement is  upheld.  This  la  said  to  be  be- 
cause "on  the  prompt  payment  of  the  pre- 
miums depends  the  mutuality  of  the  contract 
and  the  ability  of  the  insurance  company  to 
meet  its  obligations."  But  both  the  reason 
and  the  rule  are  restricted  to  the  matter  of 
premiums  alone.  Forfeitures  are  disfavored 
in  law.  When  they  are  mere  penalties  for  the 
nonpayment  of  borrowed  money,  they  are 
not  allowed.  They  lead  to,  and  themselves 
are,  unconscionable  oppressions  of  the  un- 
fortunate. 

The  question  in  this  case,  in  collateral 
form,  has  been  before  this  court  several 
times. 

In  St.  Louis  Mut.  h.  Ina.  Go.  v.  Qrigaby, 
10  Bush,  310,  a  policy  provided  that  if  the 
interest  upon  premium  notes  given  by  the  in- 
sured was  not  promptly  paid  when  due  it 
should  work  a  forfeiture  of  the  policy,  in- 
■eluding  all  that  had  been  paid  on  it.  Said 
the  court  (per  Lindsay,  J.) ;  "We  are  satis- 
fied, from  the  nature  of  the  contract,  that 
the  forfeiture  was  intended  as  a  penalty,  to 
secure,  not  the  ultimate,  but  the  prompt, 
payment  of  the  interest  to  become  due ;  and, 
as  the  default  is  only  in  time,  and  as  the 
•company  can  be  given  all  that  it  stipulated 
to  receive,  a  case  is  presented  in  which  re- 
lief can  and  ought  to  be  afforded.*' 

In  Montgomery  v,  Phcenix  Mut.  L.  Ina. 
Oo.  14  Bush,  SI,  the  question  was  whether  a 
failure  to  surrender  the  old  policy  and  to 
demand  a  paid-up  policy  for  the  lesser  sum, 
in  case  of  default  after  paying  a  certain 
number  of  premiums,  forfeited  the  insiirer's 
rights.  This  court  (per  Cofer,  J.)  held  that 
i-ime  was  not  of  the  essence  of  the  under- 
taking: that  the  clause  for  a  forfeiture  was 
«1  L.  R.  A. 


repugnant  to  the  policy  of  the  law,  and 
was  contradistinguished  from  conditions 
precedent.  The  court  quoted  approvingly 
the  following  section  from  Story's  Equity,  { 
1314:  "Wherever  a  penalty  is  ins^ted 
merely  to  secure  the  performance  or  enj<^- 
ment  of  a  collateral  cbject  the  latter  is  con- 
sidered as  the  principal  intent  of  the  ins^- 
ment,  and  the  penalty  is  deemed  only  as  ac- 
cessory, and  therefore  as  intended  only  to  se- 
cure the  due  performance  tliereof,  or  the 
damage  really  incurred  by  the  nonperform- 
ance. In  every  such  case  the  true  teat  by 
which  to  ascertain  whether  relief  can  be  had 
in  equity  is  to  conaideT  whether  compensa- 
tion can  be  made  or  not." 

In  Jforthwvatem  Mut.  L.  Ina.  Co.  v.  Fort, 
82  Ky.  269,  the  question  was  whether  the 
failure  of  the  insured  to  pay  promptly  the 
interest  on  certain  premium  notes  voided  the 
policy  under  a  provision  which  declared, 
"which  interest  shall  be  paid  annually  or  the 
policy  be  forfeited."  The  court  {per  Lewis, 
J.)  held:  "Here  the  default,  if  any  has  oc- 
curred, is  not  of  the  substance  of  the  con- 
tract, but  in  time  of  the  payment  of  interest, 
and  the  company  can  be  given  all  that  it 
stipulated  to  receive.  On  the  other  hand,  to 
forfeit  the  whole  policy  on  account  of  de- 
fault in  time  of  payment  of  the  interest, 
which  formed  but  a  small  part  of  the  consid- 
eration, and  which  the  company  is  fully  se- 
cured in  the  ultimate  payment  of,  if  not  al- 
ready paid,  would  impose  upon  the  assured 
the  entire  loss  of  the  premiums  actually 
paid.  A  forfeiture  under  such  circumstancea 
would  be  extremely  oppressive,  and,  if  pro- 
vided for  in  a  contract  between  individuals 
concerning  any  ordinary  business  transac- 
tion, be  held  as  in  the  nature  of  a  penalty." 

The  later  case  of  Mutual  L.  Ins.  Co.  v.  Jar- 
boe,  102  Ky.  80,  39  L.  R.  A.  504,  42  S.  W 
1097,  was  quite  ramilar  to  Montgomery  v. 
Phtenim  Mut.  L.  Ina.  Co.  14  Bush,  51.  It 
was  there  reasserted  (per  Cofer,  J.) :  "Hme 
is  not  generally  of  the  essence  of  contracts. 
(Story,  Eq.  S  776-)  It  may  be  so  when  the 
contract  is  executory  on  both  sides,  or  when 
the  nature  of  the  transaction  or  the  stipula- 
tion of  the  parties  shows  it  was  so  intended 
by  them.  But  when  the  defendant  has  re- 
ceived the  entire  consideration  for  perform- 
ance on  hia  part,  and  has  no  other  defense 
except  that  the  plaintiff  did  not  come  within 
the  stipulated  time  to  demand  performance, 
we  are  not  acquainted  with  any  authority  or 
legal  principle  upon  which  such  a  defense 
can  be  upheld  in  a  court  of  equity." 

Also,  see  Manhattan  L.  Ins.  Co.  v.  Patter- 
son, 22  Ky.  L.  Rep.  1282,  53  L.  R.  A.  378,  60 
S.  W.  383 ;  Washington  L.  Ins.  Co.  v.  Milea, 
23  Ky.  L.  Rep.  1705,  66  S.  W,  740, 

In  all  of  these  cases  the  failure  relied  on 
as  a  forfeiture  was  connected  with  the  ex- 
istence of  the  original  contract  of  insurance. 
It  was  not  always  easy  to  distinguish  be- 
tween the  le^l  principles  governing  the 
right  to  provide  for  forfeiture  because  of 
nonpayment  of  premium  notes  and  the  non- 
payment of  interest  on  premium  notes.  The 
evident  aim  of  the  insurers  was  to  bring 
the  interest  upon  the  notes  within  the  prin- 
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oiples  governing  the  notes  themselves.  The 
ooiirt,  however,  noted  a  dietinction,  and  ap- 
plied it. 

In  the  case  at  bar  there  is  no  perceivable 
reason  why  the  insurance  company  lending 
the  money  ia,  or  can  be,  in  a  different  posi- 
tion  from  any  other  lender  of  the  money  had 
the  policy  been  afisigned  to  the  latter  aa  col- 
lateral, and  a  default  in  payment  of  the  in- 
terest had  occurred.  If  it  loans  money  on 
its  policies  held  by  its  policy  holders,  its 
rights  as  lender  are  exactly  whiat  they  would 
be  if,  instead  of  the  policies,  the  borrower 
pledged  stocks,  bonds,  or  policies  in  other 
companies,  or  gave  a  chattel  or  real  estate 
mortgage  to  secure  the  loan.  There  is  noth- 
ing in  appellant's  business,  or  charter  rights, 
BO  far  as  we  are  advised,  which  entitles  it  to 
privileges  when  loaning  its  money  not  en- 
Joyed  generally  by  bamca,  trust  companies, 
and  other  corporations  and  individuals. 

We  are  of  opinion  that  the  provision  in 
the  loan  agreement  for  a  surrender  or  for- 
feiture of  the  policy  upon  the  nonpayment  of 
the  interest  upon  the  loan  is  T«d. 

The  judgment  of  the  Cireuit  Court  u 
therefore  affirmed. 

Petition  ior  rehearing  denied  June  20, 
1903. 


W.  D.  REED  et  oZ.,  Appta., 

V. 

A.  h.  SCHMIDT,  Trustee,  etc.,  et  al. 

(  K7.  ) 

1.  WlthdMiwal  of  iHiBdK,  tike  owaer  of 
wkieli  has  borne  bis  sbare  of  tbe  ex- 
penvea  of  protcetlny  Ibe  eommom  In- 
tercBtM)  from  a  sjBdlcate  agreement  to  par- 
ebase  at  the  fotectosore  sale  for  the  protec- 
tion of  the  bondholders  the  ratlroad  1v  which 
the  bonds  were  Issued,  to  wbleb  tbey  were 
committed  b;  the  agent  of  their  owner,  can- 
not be  made  by  the  agent  without  the  owner's 
consent,  or  required  bj  other  members  of  the 
■jndlcate. 

9.  A  trutee  for  boldera  of  bonds  se- 
eared  by  a.  ralUoad  mortvnve  cinnnot 
create  a  pool  for  the  purpose  of  buying  in 
property  for  the  exclastve  benefit  of  a  favored 
and  dtosen  number  of  bondholders,  hnt  all 
must  be  given  a  fair  opportunity  to  sbare  on 
equal  terms. 

8>  Holders  of  bonds  seoared  by  a  mort- 
save  on  a  fallroad,  which  Is  boosbt 
tm  at  toreelosnre  sale  for  the  benefit  of 
the  bondholders,  who  offer  within  a  reason- 
able time  to  bear  their  proportion  of  the  ex' 
peases  necrasary  to  carry  the  sale  Into  effect, 
are  entitled  to  sbare  In  the  beoeflt  of  the  pur- 
chase, under  a  statute  providing  for  the  pur- 
chase of  such  property  for  the  benefit  of  se- 
curity holders,  and  entitling  all  holders  of 
the  same  class  of  securities  to  equal  prlvUeges 
In  any  such  purchase  with  other  holders  of 
the  same  class. 

4.  Wbere  propertr  boavht  at  a  forc- 
elosnre  sale  for  the  beaellt  of  seevrttr 
boldera  has  been  resold,  holders  of  S«- 

NoTG. — As  to  relatloDB  and  rights  of  syndl- 
cate  members,  see  Baltimore  Trust  &  Guarantee 
Co.  V.  Hambleton  (Hd.)  40  L.  B.  A.  216,  and 
note. 
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curltles  who  were  entitled  to  the  benefit  of 
the  pool,  but  were  excluded  therefrom,  tare- 
entitled  to  an  accounting  of  the  proceeds- 
after  deducting  what  they  ebonid  have  con- 
tributed to  the  expenses. 

<March  5,  1903.) 

APPE^VL  by  interveners  from  a  judgment 
of  the  Circuit  Court  for  Shelby  County 
dismissing  a  petition  filed  in  a  proceeding, 
for  the  foreclosure  of  a  railroad  mortgage- 
for  the  purpose  of  sharing  in  the  benefit  of' 
the  sale.  Revered. 
The  facts  are  stated  in  the  opinion. 
Meaara.  J.  O.  BeeUuun  &  Soa,  with  Ifr. 
William  W.  Tbnm,  for  appellants: 

By  contract,  these  appellants  became  and 
remained  parties  to  the  pooling  agreement. 

Bank  of  Jiewbury  v.  Sinclair,  60  N.  H. 
101,  49  Am.  Rep.  307;  United  States  School 
Furniture  Co.  v.  Oicenabora  Bd.  of  Edu.  18- 
Ky.  L.  Rep.  948,  38  S.  W.  864;  Southern  P. 
Co.  V.  Duncan,  16  Ky.  L.  Rep.  1 19 ;  PAceni* 
Int.  Co.  v.  Spiers,  87  Ky.  285,  8  S.  W.  453 ; 
Greenly  v,  Brooke,  13  Ky.  L.  Rep.  207;  Hill 
V.  Nation  Truat  Co.  108  Pa.  1,  06  Am.  Rep^ 
189;  Jamea  v.  Croathicait,  97  Ga.  673,  36 
R.  A.  631,  25  S.  E.  754;  Schimmelpennich  v. 
Bayard,  1  Pet.  2G5,  7  L.  ed.  138;  Ruaa  v. 
Telfener,  57  Fed.  973;  Qano  v.  Finnell,  13  B. 
Mon.  390;  Megibben  v.  Shatchan,  9  Ky.  L. 
Rep.  368  ;  2  Herman,  Estoppel,  §S  765,  7G7> 
794,  906,  908;  Hayea  v.  Caulfield,  5  Q. 
81;  McMuUen  v.  Ritehie,  64  Fed.  263;  Glid' 
den  (f  J.  Vamiah  Co.  v.  Interatate  Nat.  Bank^ 
16  C.  C.  A.  534,  32  U.  S.  App.  664,  69  Fed. 
912;  Catholio  Biahop  v.  Troup,  61  111.  App. 
641;  Allm  V.  Bykea,  5  J.  J.  Maish.  614; 
i*orri«on  v.  Taylor,  6  T.  B.  Mon.  85;  Hamble- 
ion  V.  Rhind,  84  Md.  456,  sub  nom.  Balti- 
more Truat  &  Guarantee  Go,  v.  Hambleton, 
40  L.  R.  A.  216,  36  Atl.  697. 

A  person  is  ctmclusiTely  presumed  to  have- 
had  notice,  actual  or  constructive,  of  all  the 
doings  of  hia  ageat  within  the  actual  or  ap- 
parent scope  of  the  agency,  and  to  be  bound 
thereby. 

Andrews  v.  Robertson,  111  Wis.  334,  54  L. 
R.  A.  673,  87  N.  W.  190. 

P.  B.  Reed  could  neither  scratch  out  his 
own  bonds,  nor  tjie  bonds  of  others,  after  the 
parties  had  signed,  and  the  attempted 
change  and  erasure  did  not  alter  the  con- 
tract. 

Cornell  v.  Utica,  I.  d  E.  R.  Co.  61  How. 
Pr.  184;  Pennsylvania  Transp.  Co.'s  Appeal, 
101  Pa.  570;  Sage  v.  Cejitral  R.  Co.  99  U.  S. 
3.34.  25  L.  ed.  394;  Jackson  v.  Ludeling,  21 
Wall.  616,  22  L.  ed.  492. 

A.  L.  Schmidt  had  been  for  years,  and  waa 
then,  the  trustee  for  the  bmdholders.  Un- 
questionably any  pool  which  he  forms  to  buy 
the  road  is  one  to  which  his  benefidar^  can 
be  admitted.  A  trustee  cannot  act  oontraiy 
to  the  interests  of  the  oeatuia  que  truat 
about  a  matter  concerning  his  trust  as  in- 
timately and  directly  as  this. 

Cook,  Corp.  S  885 ;  People  cx  rel.  Plugger 
V.  Overyssel  Ttcp.  Board,  11  Mich.  222;  Tie- 
dale  V.  Tisdale,  2  Snred,  596,  64  Am.  Dec. 
775;  Elliott,  Railroads,  SS  529,  535. 

Where  a  bondholder  or  stockholder  has  ap- 
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C"ad  to  CO  rue  into  the  syndicate  or  reorgan- 
tion,  as  such  steps  to  preserve  and  make 
available;  the  rights  of  bondholders  are 
called,  and  has  complied  with  the  rec^uire- 
ments  laid  down  in  the  form,  he  m&j  insist 
on  being  admitted,  unless  be  has  been  guilty 
ci  laches.  Such  arrangements  are  favored 
in  law. 

3  Cook,  Corp.  H  888-890,  p.  521 ;  Marie  v. 
Qarriton,  83  N.  Y.  14;  Jackson  y.  Ludeling, 
21  Wall.  016,  22  L.  ed.  492;  Wetmore  v.  St. 
Paul  &  P.  R.  Co.  1  McCraiy,  466,  3  Fed.  177 ; 
Bound  V.  Bouth  Carolina  R.  Co.  23  C.  C.  A. 
636,  42  U.  S.  App.  353,  78  Fed.  54;  Kennedy 
T.  McCloakey,  170  Fa.  354,  33  Atl.  117;  Kel- 
ly V.  Brouming^  113  Ala.  420,  21  So.  928; 
Benedict  t.  Moore,  79  Fed.  472;  Re  HilVa 
Waterfall  Estate  A  Gold  Min.  Co.  [1896]  1 
Ch.  947;  Devtei-  v.  Rom,  85  Mich.  370,  48  N. 
W.  530;  Tcrbell  v.  Lee,  40  Fed.  40;  Carey  t. 
Houston  d  T.  C.  R.  Co.  45  Fed.  438. 

Appellants  also  share  in  the  purchase  un- 
der Ky.  Stat,  f  771. 

Measra.  WllUa  &  Willis,  for  appellees : 

There  is  no  question  of  law  involved  in 
this  case.  It  is  only  a  question  of  fact,  and 
that  is.  Were  appellants,  at  the  time  of  the 
sale,  members  of  the  association  of  partner- 
ship, or  pool,  or  combination,  whieh  bought 
the  property,  through  its  or  their  represen- 
tative T 

'XtHoar,  J,,  delivered  the  opinion  of  the 
court: 

The  Cumberland  ft  Ohio  Bailroad  Com- 
pany (Korthern  Division)  issued  bonds  in 
1879  to  the  amount  of  $250,000,  and  exe- 
cuted a  mortgage  on  its  railroad  and  fran- 
chises, etc.,  to  Joshua  F.  Speed,  trustee, 
to  secure  their  payment  and  interest.  After 
the  death  of  Speed,  appellee  A.  L.  Schmidt 
was  substituted,  under  the  provisions  of  the 
mortgage,  as  trustee  for  the  bondholders. 
The  Cumberland  ft  Ohio  Railroad  Company 
(N.  D.),  oonteniporaneously  with  the  execu- 
tion of  the  mortgage  named,  entered  into  a 
contract  with  the  Louisville,  Cincinnati,  ft 
Lexington  Railroad  Company,  by  which  the 
latter  leased  the  properties  of  the  former  for 
a  term  of  thirty  years,  agreeing  to  provide, 
out  of  the  rentals  and  otherwise,  a  sinking 
fund  for  the  pimnent  of  the  mortgage  debt 
and  interest.  Thia  lease  and  contract  were 
assigned  by  the  Louisville,  CSndnnati,  ft 
Lnunston  Railroad  Company  to  the  Louis- 
ville ft  Ifashville  Railroad  Company.  De- 
fault was  made  for  several  years  m  the  pay- 
ment of  interest  coupons  by  the  Cumberland 
ft  Ohio  Railroad  Company  (N.  D.},  and  a 
suit  was  brought  in  the  circuit  court  of 
Shelby  county  by  certain  bondholders  to  en- 
foree  the  moi-tgage  lieu.  The  result  was  a 
decree  for  the  sate  of  the  railroad  property 
and  franchises  free  of  all  liens.  This  sale 
came  on  to  be  made  by  the  court's  commis- 
sioner on  the  12th  day  of  March,  1900.  The 
trustee  under  the  provisions  of  the  mortgage, 
A.  L.  Schmidt,  had  been  engaged  in  numer- 
ous and  extensive  litigations  for  about 
twelve  years  on  behalf  of  the  bondholders 
gainst  the  Louisville  ft  Nashville  Railroad 
C^apony  and  others.   It  appeared  at  timet 
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as  if  the  lessor  road  was  bankrupt,  and  that 
it  could  pay  little  or  nothing  on  its  bonded" 
indebtedness.    This  was  so  evident  that  the 
bonds  depreciated  in  market  value  till  the^ 
had  become  practically  unsalable.  Duriiw-. 
that  time  the  trustee  had  called  upon  bond- 
holders for  funds  to  enable  him  to  prose-  - 
cute  and  defend  the  various  suits  affecting- 
thelr  lien.    Ctertain   ones,   including  Mrs. 
Jane  M.  Reed,  Miss  E.  T.  Reed,  and  those 
whose  names  appeared  upon  the  reorganiza- 
tion pool  contract  hereinafter  named,  con- 
tributed aa  called  upon,  enabling  the  trustee  - 
to  make  the  contests  leading  up  to,  if  not , 
bringing  about,  the  condition  of 'tAie  decretal ' 
sale  on  March  12,  1900.    Before  that  time,, 
however,  both  Mrs.  Jane  M.  Reed  and  Miss- 
Reed  had  died,  and  the  bonds  previously 
owned  by  them  had  been  distributed  to  their  - 
devisees  and  heirs,  and  had  been  sold  at  ex- 
ecutor's sales,  so  that  on  and  before  March- 
10,  1900,  appellants  W.  D.  Reed,  J.  D.  Reed, 
and  S.  S.  Reed  (who  were  sons  of  Mrs.  Jane 
M.  Reed,  and  brothers  of  Miss  E.  T.  Reed) 
became  the  owners,  each  of  3  of  thosfr 
bonds,  of  the  denomination  of  $1,000  each. 
That  for  which  the  bondholders  had  been 
waging  a  wearisome  fight  for  and  against 
for  many  years  was  come  to  its  final  test. 
Upon  its  issue  depended  whether  they  would: 
receive  anything,  and,  if   anything,  what 
amount,  to  reimburse  them  for  their  original' 
and  subsequent  investments.    It  was  under- 
stood among  those  who  had  been  conducting- 
and  backing  this  matter  that  the  only  tangi- 
ble method  of  protecting  their  interests  final- 
ly was  to  form  a  purchasing  syndicate  of- 
bondholders,  who  could  and  would,  by  co-op- 
eration and  conjoint  effort,  either  buy  in  the- 
road  at  the  sale,  and  by  its  operation  and. 
resale  make  thmselves  whole  on  their  in- 
vestments, or  by  their  bidding  force  anotlier  - 
to  pay  for  it  such  a  price  that  the  bondhold 
ers  would  receive  upon  their  debts  against 
the  road  its  full  value  at  the  time  of  the- 
sale.    In  view  of  the  character  of  the  prop- 
erty, it  was  not  probable  that  any  one  of  the 
bondholders  could  or  would  feel  justified  in 
alone  buying  the  property,  or  that  he  could 
even  become  an  acceptable  bidder  thereon. 
It  is  custoniaiy,  and,  indeed,  it  may  be  said' 
that  it  is  nearly  always  necessary,  that  some 
such  arrangement  be  made  and  allowed,  or- 
the  nalM  ot  such  properties  at  auction 
would  be  impraeUcabie.   The  parties  A.  L. 
Schmidt  and  others  agreed  to  organize  such 
a  buying  pool  in  this  instance.    P.  Booker 
Reed,  a  brother  of  appellants,  appears  to- 
have  been  one  of  the  prime  movers  in  this  en- 
terprise.   He  was  a  bondholder  to  the  extent 
of  20yj  bonds.    An  agreement  was  prepared 
upon  the  following  form,  and  industriously 
cireulat«l  among  the  bondholders  for  their- 
agreement  to  its  terms,  and  for  thedr  signa- 
tures: "This  writing  witnesseth,  that  where- 
as, the  Cumberland  ft  Ohio  Railroad  (North- 
em  Division),  with  all  its  property,  rights,, 
etc.,  is  about  to  be  sold  under  decree  of  the 
Shelby  circuit  court,  in  action  of  Germania 
Safety  Vault  &  Trust  Company,  assignee,, 
etc.,  against  said  railroad  company,  enforc- 
ing the  lien  under  a  mortgage  made  for  the  ■ 
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'benefit  of  the  holders  of  bonds  of  said  road: 
Now,  in  order  to  protect  our  interests  in  the 
premises  we,  the  undersigned  holders  of  the 

■bonds  of  said  road,  do  hereby  constitute  and 
appoint    as  our  agent,  and  as  such 

-do  hereby  authorize  and  empower  them  at 
any  sale  of  said  railroad  under  aforesaid  de- 

'cree  to  bid  on  said  railroad  and  property, 
and  buy  it  in  for  us  at  a  price  not  exceed- 
ing   dollars  and  each  of  us  to  be 

bound  only  for  our  pro  rata  of  the  price,  to 
be  ascertained  by  our  proportion  of  the 
bonds  held  by  the  undersigned;  and  we  will 
also  pay  a  like  pro  rata  of  like  costs  or  ex- 
penses of  said  agent  incurred  in  perfecting 
this  transaction;  and,  as  the  terms  of  sale 
require  a  cash  deposit  of  $2,500  by  the  pur- 

■chaaer,  each  of  us  aj^ree  to  put  into  the 
hands  of  said  agent  $20  per  bond  held  by  ns, 
to  be  applied  for  that  purpose,  or  so  much 
thereof  as  may  be  necessary."  P.  Booker 
Seed  and  A.  L.  Schmidt  were  the  principal 
actors  in  soliciting  these  subscriptions.  Ap- 
pellants received  notice  through  Schmidt  of 
the  plan  to  form  the  syndicate.  They  at 
once  took  steps  to  avail  themselves  of  the 
privilege,  and  say  that   th^   applied  to 

•Scbmiat  to  be  permitted  to  sign  the  paper, 
and  were  by  him  told  to  leave  their  bonds 
with  J.  W.  Nichols,  of  the  Southern  National 
Bank ;  that  he  could  sign  for  them.  Appel- 
lants accordingly  left  their  9  bonds  with 
Nichols,  and  paid  to  him  $180  ($20  a  share 
upon  each  bond),  as  required  by  the  pooling 
agreement.  Nichols  then  on  the  following 
day,  March  10,  IflOO,  signed  the  agreement 
thus:  "J.  W.  Nichols  and  F.  N,  Lewis,  12" 
(meaning  that  Nichols  uid  Lewis  repre- 
sented and  subscribed  12  of  the  bonds  of  the 
Juue  to  form  the  pool).  As  a  matter  of 
fact,  Nichols  and  Le^s  owned  but  3  of  the 

'bonds;  the  other  9  being  owned  by  appel- 
lants. It  is  claimed  that  the  paper  was 
signed  in  this  manner  at  the  instance  of  A. 
L.  Schmidt,  because  P.  Booker  Reed  had  vio- 
lently opposed  appellants'  being  admitted 
into  the  syndicate.  That  appellants  author- 
ized an  adequate  subscription  by  Nichols, 
and  paid  the  assessment  required  by  the 
pooling  contract,  is  not  denied,  nor  is  it  that 
Nichols  intended  to  subscribe  for  them,  and 

-on  their  behalf,  to  the  extent  of  9  bonds,  in 
making  the  subscription  that  he  did.  On 
Sunday  evening,  March  11>  1900,  P.  Booker 
Reed  learned  that  Nichols'  aubacription  rep- 
resented appellants'  bonds.    He  at  once  ha- 

■came  violently  angry  and  indignant,  and  in 
a  most  dictatorial  manner  required  of  Nich- 
ols that  appellants'  subscription  should  be 
revoked,  or  "scratched  off,"  under  threat  that 
lie  would  withdraw  from  the  syndicate,  and 
form  another.  All  of  this  was  because  of 
a  family  quarrel  between  P.  Booker  Reed  and 
his  brothers,  the  appellants,  and  entirely  dis- 
connected, it  seems,  from  the  merits  of  this 
suit.  Nichols  thereupon,  late  that  Sunday 
evening,  informed  appellants  that  he  would, 
on  the  following  morning,  because  of  their 
brother's  violent  hostility  and  threats,  can- 
cel the  subscription  made  by  him.  Appel- 
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lants  promptly  and  emphatically  forbade  his 
doing  or  attempting  to  do  anything  of  the 
kind,  expressly  informing  him  that  the  ex- 
tent of  his  agency  for  them  in  the  matter 
was  to  subscribe  for  them  to  the  proposition, 
and  not  to  revoke  a  subscription  which  they 
had  authorized.  They  followed  this  up  with 
formal  written  notices  to  the  same  effect  to 
P.  Booker  Reed  and  other  principal  pro- 
moters of  the  purchasing  syndicate,  includ- 
ing Nichols,  which  were  delivered  late  Sun- 
day night.  The  sale  was  the  following  day 
at  about  11  o'clock  A.  M.,  at  Shelbyville, 
some  25  miles  from  Louisville.  Schmidt  and 
the  Reeds  and  the  most  numerous  of  the 
others  signing  the  agreement  resided  at  Lou- 
isritle  when  the  occurrence  first  stated  had 
taken  place.  1\>  get  to  Shelbyville  in  time 
for  the  sale  it  was  necessary  to  leave  Louis- 
ville about  7  o'clock  in  the  morning.  At 
about  7 :45  o'clock  of  Monday  morning, 
Alarch  12,  1900,  Nichols,  at  the  instance  of 
P.  Booker  Reed,  and  in  the  presence  of  ap- 
pellee Schmidt,  and  with  the  concurrence  of 
others  of  appellees  (but  not  in  the  presence 
of  appellants),  erasied  the  word  "12"  from 
his  subscription,  and  wrote  "3"  in  its  stead, 
and  received  frvm  P.  Booker  Reed  his  check 
covering  the  payment  of  $180,  above  alluded 
to,  and  which  was  on  the  next  day  tendered 
to  appellants,  but  rejected.  At  the  sale  P. 
Booker  Heed,  as  agent  for  the  syndicate  of 
bondholders,  parties  to  the  agreement,  bought 
in  the  railroad  property  for  $25,001.  At 
once  appellants  begun  steps  to  have  them- 
selves recognized  as  members  of  the  syndi- 
cate by  intervening  in  the  foreclosure  suit. 
The  sale  was  approved,  and  the  report  con- 
firmed. Appelkints  offered  to  pay  into  court 
any  further  assessment  necessary  under  the 
pooling  arrangement  to  flnlsb  paying  for  the 
property  and  expenses  incident  to  the  pur- 
chase, etc.  All  of  this  was  bitterly  resisted 
by  P.  Booker  Reed  on  behalf  of  the  syndi- 
cate. On  final  hearing  the  circuit  court  dis- 
missed oppcJlants'  intervening  petition ; 
hence  this  appeal. 

Appellees  seem  to  stake  their  ease  upon 
the  proposition  that  one  has  the  right  to  se- 
lect his  partners,  and,  at  any  rate,  that  a 
coui-t  of  equity  will  not  compel  one  to  en- 
ter into  an  unwilling  copartnership  with 
others  in  whom  be  has  not  confidence,  and 
with  whom  his  personal  relations  are  such 
as  to  make  their  co-operatitm  impossible.'  It 
is  not  necessary  to  gainsay  eittier  proposi- 
tion, if  it  could  be  done.  But  it  seems  to 
us  that  the  situation  of  these  parties  is  far 
beyond  the  point  assumed  by  appellees.  Have 
they  not  already  embarked  into  a  joint  en- 
terprise, in  one  sense  in  the  nature  of  a  part- 
nership, by  which  the  rights  of  appellants 
have  attached,  and  cannot  now  be  ignored  or 
destroyed  by  the  others?  This  is  true,  in 
our  opinion,  whether  we  come  to  the  conclu- 
sion that  appellants  became  parties  to  the 
pooling  arrangement  by  the  act  of  Nichols, 
hhcir  agent,  or  whether  it  be  rested  upon  an 
earlier  right  of  possible  equal  dignity;  that 
ia,  thdr  rights,  as  members  of  a  class  of 
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bondholders,  having  equal  equities  against 
the  property,  and  against  whose  interest  the 
trustee  and  a  majority  of  the  bondholders  of 
the  same  class  had  no  right  to  discriminate. 
It  seems  to  be  assumed  that  F.  Booker  Reed, 
as  one  of  the  moving  spirits  of  this  scheme, 
had  the  l^al  right  to  control  the  matter 
of  whom  should  be  let" into  it;  and  that,  if 
his  personal  dialike  or  hostility  was  sufficient 
cause  for  him,  or  even  if  without  cause,  he 
might  reject  any  applicant  for  membership 
into  the  syndicate,  no  matter  what  his  e<jui- 
ties.  But  this  is  an  erroneous  assumption. 
It  undertakes  to  settle  these  property  ques- 
tions Qpon  the  basis  of  personal  feeling,  in- 
stead 01  legal  ri^ts.  These  bonds  for  years 
helped  to  bear  the  burden  of  the  common 
fight  for  the  benefit  of  all.  Their  owners 
contributed  from  time  to  time,  certainly 
with  the  clearly  implied,  if  not  the  ex- 
pressed, understanding  that  they  were  to 
share,  or  at  least  be  offered  an  opportunity 
to  share,  in  the  result.  When  the  pooling 
agreement  was  signed  by  Nichols  as  agent 
for  appellants,  with  the  assent  of  Schmidt, 
they  became  members  in  fact.  F.  Booker 
Reed  had  not  the  right  to  require  their 
names  to  be  withdrawn,  nor  had  Nichols  the 
right  to  withdraw  them.  Independent  of 
their  contract  right  as  members  of  the  ^^di- 
oate,  appellants,  as  holders  of  a  part  of  tiieae 
bonds,  were  beneficiaries  of  all  reasonable 
efforts  by  their  trustee  to  realize  the  very 
best  results.  Appellee  Schmidt,  known  by 
all  his  associates  to  be  trustee  for  all  the 
bondholders  under  the  mortgage,  could  not 
create  a  pool  for  buying  in  the  mortgaged 
property  at  the  least  possible  price  for  the 
exclusive  benefit  of  a  favored  and  chosen 
number  of  the  bondholders,  himself  included. 
All  should  have  been  afforded  a  fair  oppor- 
tunity to  share  on  equal  terms.  A  purpose- 
ful failure  to  offer,  or  denial  of,  such  priv- 
il^e  was  a  fraud  upon  the  excluded  bond- 
holders. Cook,  Corp.  S  888 ;  Jachaon  t.  Lu- 
deling,  21  Wall.  61U,  22  L.  ed.  492;  Wet- 
more  V.  St.  Paul  d  P.  R.  Co.  1  McCrary,  487, 
3  Fed.  177j  Cox  v.  Btokea,  156  N.  Y.  491,  51 
N.  E.  320. 

From  the  enormities  of  the  properties  in- 
volved, and  of  the  sums  necessary  to  buy 
them  in  at  decretal  or  foreclosure  sales,  the 
courts  have  favored  combinations  of  those 
interested  in  the  property  as  bondholders  or 
stockholders,  organized  to  buy  in  the  prop- 
erties, for  tlie  reason  that  by  this  means 
only  are  bidders  assured,  and  the  best 
interests  of  those  having  claims  upon  the 
property  protected.  Terbell  v.  Lee,  40  Fed. 
40;  Carey  v.  Houston  d  T.  C.  R.  Co.  45  Fed. 
438 ;  Cook,  Corp.  S  886,  and  authorities  there 
cited.  But  the  courts  have  borne  in  mind 
ail  the  time  the  rights  and  interests  of  all 
who  are  so  interested,  and  they  have  not 
allowed  some  to  use  this  privilege  of  the  law 
to  oppress  the  weaker  of  those  holding  equal 
equities.  Jenkins  v.  Frink,  30  Cal.  594,  89 
Am.  Dec,  134;  Cox  v.  Htokea,  158  N.  Y.  491, 
51  N.  K.  320.  This  has  given  rise  to  legisla- 
«1  L.  R.  A. 


tive  cognizance  of  the  subject.  In  this  state, 
since  1896,  a  somewhat  elaborate  and  care- 
ful plan  for  the  reorganization  of  insolvent 
railroad  companies  sold  out  ui^r  f<Hreclo- 
sure  or  insolvency  proceedings  has  been  pro- 
vided by  Ky.  Stat.  |  771a,  and  its  various 
subsections.  Unless  a  reorganization  plan  is 
first  submitted  to  and  approved  by  the  court 
decreeing  the  sale  of  tne  corporate  proper- 
ties, it  18  provided:  "At  any  such  sale,  or 
at  any  sale  which  shall  be  hereafter  made, 
of  any  railroad  or  bridge  under  any  decree 
of  sale,  the  purchaser  or  purchasers  shall  be 
required  to  pay  the  amount  of  the  bid  in 
cash:  Provided,  however,  that  if  the  prc^ 
erty  shall  be  purchased  by  or  in  behalf  of 
holders  of  any  class  of  securities  issued  by 
the  said  company,  the  purchaser  or  purchas- 
ers shall  be  required  to  pay  in  money  or  se* 
curities,  immediately,  such  amount  only  as 
the  court  may  deem  sufficient  to  provide 
against  a  noncompliance  with  the  bid;  and 
the  purchaser  or  purchasers  shall  thereafter 
be  entitled,  within  such  time  as  may  be  fixed 
by  the  court,  to  pay  the  amount  of  the  hid  by 
the  payment  of  such  money  as  may  be  neces- 
sary,  and  by  the  surrender  of  securities  in 
proportion  as  such  secnrities  shall  be  en- 
titled to  receive  the  purchase  monciy;  and 
all  holders  of  the  same  class  of  securities 
shall  be  entitled  to  have  and  enjoy  equal 
rights  in  any  such  purchases  with  other 
iiolders  of  the  same  class."  We  are  of  opin- 
ion that  under  this  section,  even  without  a 
previous  agreement  with  the  members  of  the 
pool,  appellants,  if  offering  within  a  reason- 
able time  to  bear  their  proportion  of  the  ex- 
penses and  assessments  necessary  to  carry 
the  sale  into  effect,  were  entitled  to  join  in 
the  purchase,  and  to  share  the  profits.  Hav- 
ing made  such  offer  before  the  confirmation 
of  the  sale,  and  repeated  it  before  the  prop- 
erty was  conveyed  to  the  corporation  formed 
by  the  syndicate,  appellants  should  have 
been  admitted. 

It  is  suggested  in  the  record  that  the  pro[h 
erty  has  since  been  sold,  and  passed  into  ^ 
liands  of  independent  owners.  If  appellants 
liad  been  admitted  as  members  of  the  syndi- 
cate, it  would  necessarily  have  been  upon 
terms  that  they  abide  the  judgment  of  the 
authorities  of  the  corporation  organized  by 
the  membership  to  own  and  operate  the 
property.  And  if  this  corporation  has  in 
fact  and  in  good  faith  sold  the  property  and 
conveyed  it,  appellants  are  entitled  to  an  ac- 
counting, after  deducting  what  they  would 
have  been  compelled  to  pay  into  the  pool,  on 
the  basis  charged  other  members,  and  inter- 
e.st  thereon  from  the  time  same  should  have 
been  paid,  and  those  necessary  costs  and  ex- 
penses incurred  in  perfecting  the  enterprise 
and  making  the  sale.  The  net  proceeds 
should  be  then  distributed  upon  the  bams  of 
the  total  number  of  shares  of  stock  in  the 
pool,  including  appellants'. 

Judgment  reversed^  and  cause  remanded 
for  judgment  and  proceedings  ccmsistent 
with  this  opinion. 
18 
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Anna  M.  LEWIS  et  ol. 

V. 

D.  H.  HOLMES,  Appt. 

(109  La.  1030.) 

*1.  Dniiutar«B  are  recoventblc  for  d«p- 
rlvatlonof  Inldleetiwl  emjoyment  and 

for  mental  gafferlng,  reaaltlnv  from  the 
breach  of  a  contract. 

S>  In  eompntlnv  aveh  dajmajccM  for  tbe 
brefteb  of  the  eontmet  of  a  fMUon- 
mble  milliner  to  fumtsh  the  dreases  for 
the  troUBseau  of  a  bride  of  wealth  and  high 
social  standing,  the  court  will  take  Into  con- 
alderatlon,  not  alone  the  disappointment  of 
the  bride  In  not  having  the  dresses  In  time 
for  the  wedding,  and  her  mortuteatlon  and 
homlllnUon  in  going  to  her  hoaband  unpro- 
vided with  a  anltable  tronneau,  but  also  the 
fact  that  entertainments  had  been  planned  In 
her  honor  on  her  wedding  tour,  and  at  her 
arrlTal  at  the  home  of  her  husband,  which 
entertainments  she  would  have  to  forego  fbr 
want  of  the  dresses. 

8>  Wben  botb  the  -bwabmnd  uid  tbc 
wife  Mre  pKrtlea  plaintiff  to  the  anlt, 
and  the  claim  sued  on  belongs  to  one  or  the 
other,  the  defendant  Is  without  Interest  to 
urge  that  the  claim  belongs  to  one  of  the 
spouses  in  parUcnlar,  and  that  the  suit  should 
have  been  brought  distinctively  in  the  name 
of  the  owner  of  tbe  claim. 

(March  2,  1903.) 

APPEAL  by  defendant  from  a  judlgment  of 
the  Civil  JMstrict  Court  for  the  I^rish 
of  Orleans  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  breach  of 
contract.  Afprmed, 
The  facts  are  stated  in  the  ojunion. 
Mestra.  MoCloikaj  SB  Benelilat,  for  ap- 
pellant; 

A  mother  cannot  sustain  a  cause  of  acticHi 
for  the  use  of  her  daughter,  where  it  is  al- 
leged that  the  damages  were  suffered  by  the 
daughter  after  her  marriage. 

Cooper  V.  Cappel,  29  La.  Ana.  213;  Eohsab 
V.  New  Orleans  A  C.  B.  Co.  38  La.  Ann.  185, 
68  Am.  Rep.  177;  Dyas  v.  Dinkgrave,  15  La. 
Ann.  502,  77  Am.  Bee.  196. 

A  plaintiff  cannot,  by  supplemental  peti- 
tion, through  change  in  phraseology  and 
punctuation,  make  a  new  part^  plaintiff, 
where  the  latter  was  not  such  originally. 

Cura€sel  v,  Coulon,  2  Mart.  (La.)  143; 
Hajfea  v.  Dugtu,  61  La.  Ann.  447,  25  So.  121; 
Ooopor  V.  Cappel,  29  La.  Ann.  213. 

No  matter  where  the  damages  to  the  wife 
arise,  if  sued  for  here,  it  is  a  property  rigjit, 

*Ueadnotes  by  Pbovostt^  J. 


NoTB. — As  to  right  to  recover  damages  for 
mental  anguish  caused  by  breach  of  contract 
of  railroad  company,  see.  In  this  series.  Wlleoz 
T.  Rldimond  ft  D.  R.  Co.  (C.  C.  App.  4th  C.)  IT 
L.  B.  A.  804. 

As  to  right  to  recover  damages  for  shame  and 
mortification  or  mental  anguteb  cauiied  by  ejec- 
tion of  passenger,  see  Texas  ft  P.  B.  Co.  v, 
James  (Tez.)  10  L.  B.  A.  84T;  Sloana  v.  Bouth- 
01  L.  R.  A. 


and  governed,  so  far  as  the  remedy  is  con- 
cerned, by  the  lew  fori. 

Stanton  r.  Harvey,  44  La.  Ann.  511,  11  So. 
,778;  Story,  Confl.  L.  {  637;  IKoey,  Confl.  L. 
Vule  188,  p.  711 ;  La.  Civil  Code,  art.  2400. 

Where  a  party  merely  fails  to  do  within 
the  time  what  he  contracted  to  do,  such  fail- 
ure constitutes  a  passive  breach  of  contract, 
for  which  damages  are  due  only  from  the 
time  such  party  is  put  in  default. 

La.  Ciril  Code.  arts.  1932,  1933. 

Such  putting  in  default  is  a  prerequisite 
to  recovery  of  damages,  and  must  be  uleged 
and  proved. 

La.  Civil  Code,  art.  1912;  Livingston  v. 
Scully,  38  La.  Ann.  781;  Defee  v.  Coving- 
ton, 37  La.  Ann.  659;  Oobet  v.  jiunicipality 
So.  One.  11  La.  Ann.  300. 

Defendant  acted  in  utmost  good  faith,  and 
the  damages  claimed  were  not  contemplated; 
and,  if  damages  arose  through  misunder- 
standing, plaintiffs  did  not  attempt  to  mini- 
mize such  damages,  nor  place  defendant  in  a 
position  where  he  could  do  so. 

Armistead  v.  Bhreveport  A  R.  River  Val- 
ley R.  Co.  108  La.  171,  32  So.  466. 

Mental  anguish  and  suffering,  unattended 
by  any  injury  to  person,  property,  health,  or 
reputation,  resulting  from  simple  actionable 
negligence,  cannot  be  a  sufficient  basis  for 
an  acticm  for  the  reoorery  <A  damages. 

9  Cent.  Dig.  S  453,  col.  375. 

Me»ars.  John  Wasner  and  BenJuUm 
Rloe  Torauku,  for  appellees : 

Damages  may  be  assessed  without  calculat- 
ing the  pecuniary  loss  or  deprivation  of  pe- 
cuniary gain  to  the  parties,  where  the  eon- 
tract  has  for  its  object  the  gratification  of 
some  intellectual  enjoyment,  whether  in  re- 
ligion or  taste,  or  some  convenience,  or  othgr 
\egia.\  gratiflcation;  althou^^  these  were  not 
appreciated  in  money  by  the  parties,  yet 
damages  are  due  for  their  breach. 

£ja.  Civil  Code,  art.  1028,  f  3;  Tiaaot  T. 
Great  Weatem  Teleg.  d  Tele^.  Co.  89  La. 
Ann.  996,  3  So.  261. 

The  contract  having  been  made  by  the 
widowed  mother  for  the  use  and  benefit  of 
her  minor  daughter,  the  latter,  on  coming  of 
agf,  or  being  emancipated  by  marriage,  may 
sue  for  its  breach. 

Ia.  Civil  Code,  art.  1890  (1884)  art.  1902 
(1896);  Lb.  Civil  Prac.  art.  35;  Yew  Or- 
leans T.  Ikiitey,  6  Mart.  (La.)  372;  Bolme» 
v.  Holmes,  9  La.  350. 

When  the  thing  to  be  given  or  done 
contract  was  of  such  a  nature  that  it  could 
only  1m  given  or  done  within  a  certain  time 
which  has  elapsed,  or  under  certain  circum- 
stances which  DO  longer  exist,  tlie  debtor 

ern  California  B.  Co.  (Cal.)  82  L.  B.  A.  ISs'; 
and  Hsbry  v.  City  Electric  B.  Co.  (Oa.)  69  L. 
R.  A.  690. 

As  to  rlg^t  to  recom  damages  for  mental 
anguish  caused  by  breach  of  contract  of  tele> 
graph  company,  see  Western  U.  Teleg.  Co,  v. 
Crocker  (Ala.)  GO  L.  B.  A.  398,  and  cases  ta 
footnote  thereto. 

Digitized  by  Google 


IMS. 


Lewis  t. 


Houas. 


276 


need  not  be  put  in  Ifgal  delay  to  entitle  the 
creditor  to  damages.  The  letters  and  tele- 
grams demanding  the  dresses  a're  a  suffi- 
cient putting  in  default. 

Spurrier  v.  Sheldon,  6  La.  182 ;  Lobdell  v. 
Parker,  3  La.  331;  Morton  V.  Pollard,  9  La. 
176;  AitiAo^on  v.  Deaobry,  14  La.  Ann.  81; 
Cable  T.  Leede,  6  La.  Ann.  293. 

ProToitj,  J.,  delivered  the  opinion  of  the 
court: 

On  the  6th  of  April,  Mrs.  Anna  Lewis,  liv- 
ing at  i'oakum,  Texas,  telegraphed  to  D.  H. 
Holmes,  the  most  fadiionaole  millinery  es- 
tablishment of  the  city  of  Kevr  Orleans,  as 
follows: 

"Can  you  make  me  fire  dresses  by  the 
seventeenth!  Answer  quidc."  And  D.  H. 
Holmes  answered:  "Yes,  can  make  dresses 
by  seventeenth,  as  wanted." 

Mrs  Lewis  immediately  shipped  to  D.  H. 
Holmes,  by  express,  the  materials  for  the 
dresses,  which  had  been  bought  from  the  D. 
H.  Holmes  establishment  a  few  days  before. 
On  the  8th  of  April  she  wrote  to  D.  H. 
Holmes,  explaining  that  the  dresses  were  for 
her  daughter,  who  was  to  be  married  on  the 
19th,  and  that  the  dresses  would  have  to  be 
at  Yoakum  by  the  17th,  and  insisting  that  D. 
H.  Holmes  let  her  hear  from  them  at  once. 
On  the  12th  she  telegraphed  to  D.  H. 
Holmes:  "Wire  me  in  regard  to  dresses  at 
once.  '  On  the  iSth  D.  H.  Holmes  tele- 
graphed to  her:  "Will  ship  wedding  dress 
to-morrow,  balance  on  the  19th."  On  the 
same  day  she  telegraphed  to  D.  H.  Holmes : 
"Daughter  leaves  10th.  Must  have  dresses 
before.  Ship  immediately.  High  water  may 
delay  arrival."  On  the  same  day  she  tele- 
graphed to  the  firm  of  Hoen  &  Duth,  in  New 
Orleans,  her  friends:  "See  Holmes.  Hurry 
up  my  work.  Lula  leaves  19th.  Must  have 
dresses  immediately."  D.  H.  Holmes  an- 
swered by  mail  to  the  effect  that  they  could 
not  ship  the  dresses  before  the  19th,  but 
that,  if  Mrs.  Lewis  preferred,  they  could 
ship  them  to  the  bride's  destination.  On  the 
14tii  D.  H.  Holmes  shipped  the  wedding 
dress.  It  reached  Yoakum  on  the  16th. 
The  young  lady  was  to  marry  a  roan  of 
wealth  and  of  high  social  standing,  and  she 
herself  belonged  to  the  same  high  social 
rank.  On  her  wedding  tour  she  was  to  visit 
the  city  of  Mexico,  and  other  cities,  where 
entertainments  in  her  honor  were  planned, 
and  the  dresses  had  been  ordered  in  pre- 
vision of  these  functions.  Coming  from  the 
leading  millineiy  establishment  of  the  lead- 
ii^  city  of  the  South,  the  dress  should  have 
been  a  thing  of  beauty,  delightful  to  a  young 
bride  to  wear.  It  proved  to  be  4  inches 
too  short  in  front,  and,  to  use  the  words  of 
the  young  lady:  "It  was  just  like  wearing 
a  short  rainy-day  skirt,  with  an  immense 
train  behind."  At  this  discovery  tbe  ex- 
pectant bride  was  overcome  by  tUsappoint- 
ment  and  chagrin.  She  had  to  be  held  up 
while  her  mother  and  two  friends  undertook 
to  rectify  the  garment,  and  she  took  to  her 
bed.  What  could  be  done  was  done,  but  the 
gown  continued  to  be  1  inch  too  short  in 
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front,  and  the  bride  was  asnamea  to  wear 
it,  though  forced  by  necessity  to  do  so. 

Mrs.  Lewis  telegraphed  at  once  to  D.  H. 
Holmes:  "Skirt  four  inches  short.  Length 
should  be  forty-Uiree  inches*  See  to  others." 
The  next  morning  (the  17th)  she  tele- 
graphed: "Do  not  ship  other  dresses  until 
further  notice."  But  on  the  evening  of  the 
same  day  she  telegraphed :  "Send  dresses  to 
Yoakum  not  later  than  10th,  without  fail." 
On  the  next  day  (the  18th)  D.  H.  Holmes 
mailed  the  following  letter: 

New  Orleans,  April  18th,  189-. 
Mrs.  A.  M.  Lewis. 

Yoakum,  Texas. 
Dear  Madam: — 

Through  your  telegram  -of 
recent  date  we  learned  to  our  surprise  that 
the  dress  was  found  four  inches  too  short. 
We  followed  measurements  furnished  by 
yourself  in  making  it  forty-two  inches,  hence 
we  do  not  feel  ourselves  responsible  for  the 
mistake.  As  the  telegram  stotes  the  skirt  is 
four  inches  too  short  we  will  require  for  tiie 
other  dresses  forly-six  inehes.  The  quan* 
tity  of  material  furnished  will  not  make  the 
dresses  and  the  definite  instructions  ^ich 
were  expected  have  not  been  received,  so 
we  have  stopped  work  until  we  hear  from 
yoii  more  delinitely  concerning  them. 

We  inclose  bill  of  telegrams,  as  we  are 
not  responsible  for  the  payment  of  same. 

Respectfully, 
D.  H.  Holmes. 

On  the  25th  Mrs.  Lewis  wrote  to  S.  H. 
Holmes,  telling  him  that  if  the  dresses  were 
not  forthcoming  they  would  be  left  on  his 
hands;  and  on  the  28th  D.  H.  Holmes  re- 
turned the  dress  goods  as  they  had  been  sent 
to  them,  without  their  having  been  even  un- 
folded. 

The  bride,  it  seems,  was  counting  abso- 
lutely upon  having  the  dresses,  and  found 
herself  entirely  unprovided  for  the  entertain- 
ments incident  to  her  wedding  tour  and  to 
her  arrival  at  the  home  of  her  husband  in 
Louisville,  Kentucky.  For  want  of  suitable 
dresses,  she  had  to  forego  these  entertain- 
ments, and  to  decline  all  invitations  in  the 
several  cities  she  visited,  and  in  fact  to  cut 
short  her  bridal  tour;  all  to  her  great  cha- 
grin and  mortification  and  humiliation. 
This  suit  is  brought  to  recover  damages  for 
the  breach  of  the  contract  to  make  and  de- 
liver the  dresses. 

The  only  excuse  offered  by  D,  H.  Holmes 
for  not  having  fulfilled  the  contract  is  that 
contained  in  the  letter  of  the  ISth,  tran- 
scribed above,  namely,  that,  as  the  wedding 
dress  was  42  inches,  and  was  4  inches  too 
short,  the  other  dresses  would  have  had  to 
be  made  46  inches,  and  that  there  was  not 
enough  material  to  make  them  of  that 
length ;  in  other  words,  that  the  telegram 
misled  him.  But  the  fact  is  that  what  mis- 
led him  was  his  o^vn  erroneous  impression 
that  the  wedding  dress  had  been  made  42 
inches,  when  it  bad  been  made  only  38 
inches.  His  plain  duty,  under  the  circum- 
stances, was  to  uRe  the  telegraph  for  obtain- 
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ing  further  information.  Besides,  the  tele- 
gram was  received  by  bim  on  the  16tb,  by 
wfaich  date  the  drsBses  should  have  been 
about  ready  for  Bhipment,  whereas  the  sda- 
sora  had  not  yet  gone  into  tbeir  materials. 
We  think  the  contract  was  violated,  and  that 
the  only  question  must  be  with  reference  to 
the  amount  of  damages. 

The  law  governing  the  matter  of  damages 
in  cases  of  this  kiad  is  found  in  article  1928 
of  the  Civil  Code,  as  follows:  "When  the 
debtor  bas  been  guilty  of  no  fraud  or  bad 
faith,  he  is  liable  only  for  such  damages  as 
were  (X>ntemplated,  or  may  reasonably  be 
supposed  to  have  entered  into  the  contempla- 
tion of  the  parties  at  the  time  of  the  con- 
tract. By  bad  faith  in  this  and  the  next 
rule,  is  not  meant  the  mere  breach  of  faith 
in  not  complying  with  the  contract,  but  a 
designed  breach  of  it  for  some  motive  of  in- 
terest or  ill  will." 

Although  the  general  rule  is  thi^  damages 
are  the  amount  of  the  loss  the  creditor  has 
sustained,  or  of  the  gain  of  which  he  has 
been  deprived,  yet  there  are  cases  in  which 
damages  may  be  assessed  without  calculat- 
ing altogether  on  the  pecuniary  loss,  or  the 
pri>'at)on  of  pecuniary  gain,  to  the  party. 
When  the  contract  has  for  its  object  the 
gratification  of  some  intellectual  enjoyment, 
whether  in  religion,  morality,  or  taste,  or 
some  convenience  or  other  legal  gratification, 
although  these  are  not  appreciated  in  money 
by  the  parties,  yet  damages  are  due  for  their 
breacli.  A  contract  for  a  religious  or  charit- 
able foundation,  a  promise  of  marriage,  or 
an  enganoment  for  a  work  of  some  of  the 
fine  arts,  are  objects  and  examples  of  this 
rule. 

In  the  assessment  of  damages  under  this 
rule,  as  well  us  in  cases  of  offenses,  quasi  of- 
fenses, and  quasi  contracts,  much  discre- 
tion must  be  left  to  the  judge  or  jury,  while 
in  other  cases  they  have  none,  but  are  bound 
to  give  such  damages  under  the  above  rules 
as  will  fully  indemnify  the  creditor,  when- 
ever the  contract  has  been  broken  by  the 
fault,  negligence,  fraud,  or  bad  faith  of  the 
debtor. 

No  damages  are  demanded  In  connection 
with  the  wedding  dress,  the  claim  being 
predicated  exclusively  upon  the  failure  to 
furnish  the  four  other  dresses.  In  comput- 
ing the  damages  the  allowance  must  be  re- 
stricted to  what  may  reasonably  be  held  to 
have  been  within  the  contemplation  of  the 
parties  in  entering  into  the  contract.  The 
contract  was  to  furnish  the  dresses  in  time 
for  the  wedding  on  the  Idth.  D.  H.  Holmes 
must  be  held  to  have  known  that,  if  the 
dresses  were  not  finished  by  that  day,  the 
bride  would  be  keenly  disappointed.  Also 
that  the  bride  would  need  the  dresses  for  the 
festivities  incident  to  her  wedding  and  im- 
mediately following,  for  which  it  is  cuatom- 
nry  for  iiricios  to  provide  themselves  with  a 
ti*ousscaii. 

In  gauging  this  disappointment  of  the 
bride  the  surrounding  circumstances  must, 
as  a  matter  of  course,  be  considered.  And 
one  of  these  i.^  the  fact  that  entertainments 
were  planned  and  that  for  want  of  the 
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dresses  these  entertainments  would  have  to 
be  given  up;  and  another  is  her  humiliation 
in  going  to*  her  husband  unprovided  with  a 
suitable  trousseau.  We  do  not  think  that 
the  amount  of  $575,  fixed  by  the  district 
judge,  is  excessive. 

With  the  demand  for  damages  plaintifTs 
have  coupled  a  demand  that  D.  H.  Holmes 
l>e  condemned  to  receive  back  the  wedding 
dress  and  return  the  $78,  the  price  thereof 
Such  as  the  dress  was,  it  was  accepted  and 
worn.  The  proposition  to  return  it,  and  get 
back  the  price,  is  therefore  without  merit. 

Defendant  excepted  that  he  was  not  put 
in  default,  and  that  the  petition  does  not 
allege  that  he  was.  The  contract  was  one 
which,  from  its  nature,  could  not  be  usefully 
fulfilled  after  the  date  fixed  for  its  fulfil- 
ment. Putting  in  default  ,was,  therefore, 
under  express  provision  of  article  1933,  Civ. 
Code,  unnecessary.  But,  if  it  was  necessary, 
defendant  was  put  in  de&ult  the  tele- 
gram. 

The  exception  that  the  suit  is  not  brought 
in  the  name  of  the  proper  plaintiff  is  with- 
out merit.  The  husband's  joining  in  the  suit 
was  a  sufficient  authorization  of  the  wife. 
Laices  v.  Chinn,  4  Mart.  N.  S.  388 ;  Dunn  v. 
Woodtraiyi,  11  La.  Ann.  265;  Evans  v.  De 
L'lsle,  24  La.  Ann.  248;  Payne'a  Succession, 
25  La.  Ann.  202;  Jumonville  t.  Sharp,  27 
La.  Ann.  461.  The  contrary  of  this  has 
never  been  held,  and  was  not  held  in  the 
ca^te  of  Hayes  v.  Dugaa,  51  La.  Ann.  447,  25 
So.  121.  There  the  huslwnd  had  not  joined 
in  the  suit,  but  hia  presence  in  this  suit 
had  been  sought  to  be  supplied  by  an  allega- 
tion on  the  part  of  the  wife  in  her  petition 
that  her  husband  joined  her  in  the  suit. 
This  allegation  made  by  the  nife  was  held 
not  to  be  an  authorization  by  the  husband. 
As  a  matter  of  course,  it  was  not.  It  was 
the  mere  ipse  dixit  of  the  wife,  and  not  the 
act  of  the  husband.  In  the  instant  case  the 
husband  himself  joins  in  the  suit,  and  it 
would  be  strange  if  the  act  did  not  amount 
to  an  authorization  to  the  wife  to  bring  the 
suit. 

Both  the  husband  and  wife  are  parties  to 
the  suit,  and  the  Judgment  will  be  res  judi- 
cata as  to  both.   Under  ttiese  circumstances, 

we  cannot  see  what  concern  defendant  has 
with  tile  question  of  whether  the  damage  oc- 
cnrrciJ  before  or  after  tiie  marriage,  or  in 
l^ui.siana,  or  in  Texas,  or  in  Kentucky,  or 
fell  into  the  community  of  acquets  and  gains 
or  not.  or  whether  the  wife  or  the  husband 
was  the  proper  person  to  stand  in  judgment 
in  the  suit.  The  exception  of  want  of  proper 
party  plaintiiT  was,  therefore,  properly  over- 
ruled. 

There  being  sufficient  evidence  without  the 
testimony  of  the  wife  or  of  the  husband,  or, 
indeed,  of  both,  the  question  of  the  com- 
petency of  these  witnesses  to  testify  need  not 
he,  considered. 

/(  is  therefore  ordered,  adjudged,  and  de- 
creed  that  the  judgment  appealed  from  be 
affirmed. 

Petition  for  rehearing  denied  March  SO, 
1903. 
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Noah  JOHNSON,  Plff.  in  Err., 

V. 

STATE  of  Ohio. 

(66  Ohio  St  69.) 

*!■  •  proieeiitloii  for  manalaiiBltter, 
wherein  the  state  relies  for  eonvic- 
tlon  on  tbe  frround  that  the  deceaeed  was 
killed  nolnteDtloiially  while  tbe  slayer  was  In 
the  commlMloD  of  aa  unlawful  act.  It  muBt 
be  shown  that  the  alleged  unlawful  act  la  pro- 
hibited b;  law ;  and  it  Is  sot  gufficlent  to  es- 
tablish that  Buch  act,  so  engaged  in,  waa  a 
crime  at  common  law,  or  one  of  gross  and 
oalpable  negligence. 

(March  18,  1902.) 

"Headnote  by  the  Coubt. 


NOTB. — XegUgent  homMde. 

I.  Scope,  277. 
II.  General  rtUet,  277. 

III.  DistlncUon  between  different  degreeM  of 

the  crime,  279. 

IV.  Application  of  rulea  to  particular  elaaeea 

of  neffligenoe. 

a.  In  the  use  of  waya  and  streett,  279. 

b.  In  the  management  of  raUwayt,  looo- 

motivee,  etc,  261. 

c.  In  navigation  and  the  management  of 

vessels. 

1.  Generally,  283. 

2.  Under  partiewiar  etatutea,  284. 
0.  /»  praettafng  medioinee,  mtrgwy,  tto. 

1.  The  JBnglith  doctrine,  287. 

2.  The  rule  in  the  United  States, 

289. 

\/e.  In  failure  of  duty  to  dependent*. 

1.  Parent  and  chad,  290. 

2.  Hiuband  and  wife,  292. 

3.  OtA«r  r^aUotuhipB    and  rela- 

tion; 298. 
f.  In  other  mtooellaneoiM  matters,  294. 

V.  Negligent  homicide  under    Texas  Code, 

296. 

TI.  }ieae»tity  that  nei7lfj7ent  aot  shall  be  per- 
sonal, 297. 

VII.  Effect  of  negligence  of  others  oontrtbut- 
tng,  208. 

Tin.  Applioation  of  doctrine  of  oontributory 
negligence,  298. 
IX.  Pleading  and  praeffae,  298. 
X.  CoflcluaiOK,  299. 

I.  Boope. 

This  note  U  Intended  to  eorer  homldde  re- 
mltlng  from  some  negligent  act  consisting  of  a 
breach  of  duty  owed  by  one  person  to  another 
or  to  the  public,  not  constituting  a  crime  or 
misdemeanor,  as  distinguished  from  homicide  in 
the  perpetration  of,  or  attempt  to  perpetrate, 
some  act  made  a  crime  or  misdemeanor  by  pos- 
itive law.  Including,  however,  homicide  result- 
ing from  negligent  acts  and  breaches  of  duty 
which  have  been  made  criminal  by  law  because 
of  the  serious  consequences  liable  to  flow  from 
tbem.  Homicide  resulting  from  acts  Inherently 
criminal,  or  which  are  made  criminal  by  lav 
because  of  their  moral  turpitude,  and  not  be- 
cause of  the  negligence  or  breach  of  duty  and 
their  results,  Is  reserved  for  the  subject  of  an- 
other note.  The  homicide  here  dealt  with,  bow- 
erer,  is  homicide  as  a  branch  of  the  criminal 
law,  and  all  cases  aa  to  negligent  bomlelde  as 
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ERROR  to  the  Circuit  Court  for  Scioto 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Conunon  Pleas 
convicting  defendant  of  manslaughter.  Re- 
versed. 

Statement  hy  Price,  J. : 

The  pliiintifT  in  error  whs  indicted  for  the 
crime  of  manslaughter,  in  unlawfully  killing 
one  Emory  Barrows  on  the  25th  day  of  May 
in  the  year  1001.  On  the  trial  of  the  case  un- 
der this  indictment  the  defendant  was  con- 
victed on  the  following,  as  the  conceded  facts : 
"That  the  defendant,  Noah  Johnson,  who  is 
a  young  man  about  twenty-three  years  of 
age,  and  an  expert  bicycle  rider,  in  the  coun- 
ty of  Scioto  and  state  of  Ohio,  on  the  25th 
day  of  May,  1901,  as  it  was  growing  dusk  in 

a  ground  for  damages  or  reimbursement  are  ex- 
cluded. 

II.  General  tules. 

The  general  rule  Is  that  wliere  one,  by  his 
negligence,  contributes  to  the  death  of  another, 
he  Is  criminally  responsible  therefor.  Reg.  v. 
SwiDdall.  2  Car.  A  K.  230,  2  Cox  C.  C.  141 ; 
Tessymond's  Case,  1  Lewin  C.  C.  169 ;  Com.  v. 
Matthews,  89  Ky.  287,  12  8.  W.  833 ;  Chrystal 
T.  Com.  0  Bush,  669 ;  State  v.  O'Brien,  32  N.  J. 
L.  16t) ;  State  v.  Jnstns,  11  Or.  178,  60  Am.  Rep. 
470,  8  i'ac.  337 ;  State  v.  Brown,  Boost  Crlm. 
Rep.  (Del.)  639. 

And  that  every  act  <a  gross  negligence,  even 
In  the  performance  of  what  Is  lawful,  and  every 
nei^llgcnt  omission  of  a  legal  duty,  whereby 
death  ensues.  Is  Indictable  either  as  murder  or 
manslaughter.  State  v.  Vance,  17  Iowa,  138; 
Reg.  V.  Whitehead,  3  Car.  ft  K.  202;  White  v. 
State,  84  Ala.  421,  4  So.  698;  Fltsgerald  v. 
State.  112  Ala.  34,  20  So.  966. 

There  may  be  a  criminal  responsibility  for 
the  grossly  ne^cllgeot  performance  of  a  lawful 
act,  resulting  tn  the  death  of  another.  Thomas 
v.  People,  2  Colo.  App.  513,  31  Pac.  349. 

Manslaughter  Is  the  unlawful  killing  of  an- 
other without  malice,  either  express  or  Implied, 
and  without  premeditation,  or  where  one.  In 
doing  an  unlawful  act  In  a  felonious  manner, 
tending  to  great  bodily  harm,  undesignedly  kills 
another ;  or  In  doing  a  lawful  act  without  cau- 
tion or  regulslte  skill.  State  v.  Brown,  Houst. 
Crlm.  Rep.  (Del.)  939. 

And  when  a  person  does  an  act  lawful  In 
Itself,  but  In  an  unlawful  manner  and  without 
due  caution  and  circumspection.  It  may  be  mis- 
adventure, monslan^ter,  or  morder,  accord- 
ing to  the  circumstances  under  which  tbe  orlir- 
Inal  act  was  done.  Bias  v.  United  States  (Ind. 
Terr.)  63  S.  W.  4'71. 

Though  there  Is  no  malice  or  evil  design 
either  In  fact  or  In  law,  yet.  If  death  ensues 
from  a  merely  unfortunate,  though  lawful,  act, 
done  In  an  Improper  or  negligent  manner,  tbe 
offender  Is  guilty  of  manslaagtater.  State  v. 
Brown,  Houst.  Crlm.  Rep.  (Del.)  539. 

If  a  person  does  a  thing  which  In  Itself  Is 
dangerous,  and  without  taking  proper  precau- 
tion to  prevent  danger  arising  therefrom,  and 
the  death  of  a  person  is  the  result.  It  Is  a  crim- 
inal act  against  the  person  killed.  Reg.  v. 
Salmon,  14  Cox  C.  C.  494,  L.  R.  6  Q.  B.  DIv. 
79,  43  L.  T.  N.  S.  573,  29  Week.  Rep.  246,  28 
Alb.  L.  J.  273,  50  U  J.  M.  C.  N.  8.  26,  45  J.  P. 
270,  29  Moak,  Stag.  Rep.  603. 
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the  evening,  rode  a  bicycle,  known  as  a  'rac- 
ingmaohine/noiselesslydown  the  main  street 
of  a  village  containing  about  1,200  inhabi- 
tants, and  over  one  of  iti^  most  prominent 
street  crossings,  at  a  speed  of  about  20  miles 
per  hour.  That  the  evening  was  fair  and 
many  people  were  walking  up  and  down  Baid 
street,  and  over  its  crossings.  The  defend- 
ant was  leaning  forward,  nnd  over  his  bicy- 
cle, the  handle  bars  being  dropped,  and  was 
in  the  position  commonly  u^ied  in  riding  in 
bicycle  races.  There  was  no  bell  attached 
to  his  bicycle,  no  alarm  was  given  by  defend- 
ant, and  he  could  have  seen  ahead  of  him. 
While  riding  over  the  aforesaid  street  cross- 
inx  at  aaid  rate  of  speed,  the  defend- 
ant collided  with  Emory  L.  Barrows,  who 
was  at  the  time  walking,  at  the  usual  and 
customary  place,  from  one  corner  of  said 
crossing  over  the  street  upon  which  said  de- 


fendant was  riding,  to  another  corner,  the 
force  of  which  collision  lifted  said  Emory  L. 
Barrows  from  the  ground,  hurled  him  a  dis- 
tance of  about  15  feet  through  the  air,  and 
fractured  and  crushed  liis  skull  in  several 
places,  thereby  causing  his  death.  The  de- 
cedent and  the  defendant  saw  each  other  an 
instant  before  the  collision,  and  each  tried  to 
avoid  it.  The  defendant  did  not  intend  to. 
and  did  not  purposely,  collide  with  the  de- 
cedent, and  there  never  was  any  personal 
feeling  existing  between  them  whatever." 
Exception  was  taken  by  the  defendant  to  the 
foltouing  portion  of  the  charge  of  the  court 
to  the  jury,  bearing  on  the  legal  effect  of  the 
facts  stated:  "An  act  lawful  In  itself  when 
properly  performed  may  be  performed  so  im- 
properly (that  is,  so  recklessly  and  wanton- 
ly) as  to  render  it  unlawful,  and  in  such 
case,  if  the  death  of  another  result  directly 


Everyone  placed  In  a  situation  wbere  Ills 
acts  may  affect  the  safety  of  others  must 
^ard  against  the  risk  to  them  artalng  from  his 
acts,  and  a  tallnre  to  do  so,  resulting  In  death 
of  another,  amounts  to  homicide.  Re  Paton,  2 
Broun.  JUBtlr.  525 ;  Re  Rowbottasm,  2  Ir- 
vine, Justlc.  89,  cited  In  3  I>.  R.  A.  645,  note. 

And  where  death  Is  the  direct  and  Immediate 
result  of  the  omission  of  a  partj  to  perform 
a  plain  duty  Imposed  upon  htm  by  law  or  con- 
tract, he  Is  Kullty  of  a  feloDtoos  homicide. 
T'nlted.  States  v.  Knowles,  4  Sawy.  D17,  Fed. 
Cas.  No.  15,540 ;  Territory  T.  Uanton,  8  Mont. 
05,  19  I'ac.  387. 

And  It  Is  Immaterial  whether  the  action  be 
of  the  mind  or  the  body,  and  whether  It  op- 
erates solely  or  concurrently  with  other  things, 
and  whether  It  Is  consented  to  by  the  person 
on  whom  It  operates  or  not  Territory  v.  Man- 
Ion,  8  Mont.  95,  19  Pac.  387. 

And  If  several  parties  eater  Into  a  Joint  un- 
dertaking, Imposing  upon  each  a  personal  dnty 
wltb  respect  to  Its  performance,  and  npon  all 
alike,  and,  by  the  neglect  or  omission  of  such 
duty,  a  casualty  occurs  resulting  In  the  death 
of  a  third  party,  an  Indictment  will  He  against 
all  for  the  killing.  Alnsworth  v.  United  SUtes, 
1  App.  D.  C.  618. 

A  person  doing  an  act  lawful  in  Itself,  from 
which  death  results  to  another,  however,  is 
not  criminally  answerable  therefor,  unless  he 
la  guilty  of  negligence  in  the  manner  of  doing 
it  Blalock  V.  State,  40  Tei.  Crim.  Bep.  104, 
49  S-  W.  100. 

Criminality  cannot  be  affirmed  of  every  law- 
ful act  carelessly  performed,  and  resulting,  be- 
cause of  such  carelessness.  In  the  death  of  an- 
other; to  make  such  act  criminal  the  careless- 
ness must  be  gross,  Implying  an  Indifference  to 
consequences.  Fitzgerald  V.  State,  112  Ala.  34, 
20  So.  966;  Gore's  Case,  8  Coke,  81a. 

And  to  render  one  responsible  for  the  fatal 
consequences  of  an  omission  of  duty,  the  duty 
omitted  must  be  one  which  the  party  Is  bound 
to  perform  by  law  or  contract,  and  not  one  the 
performance  of  which  depends  simply  upon  his 
humanity  or  his  sense  of  justice  or  propriety ; 
and  death  must  have  been  the  Immediate  and 
direct  consequence  of  the  omission.  United 
States  V.  Knowles,  4  Bawy.  517,  Fed.  Cas.  No. 
15,640;  Thomas  t.  People,  2  Colo.  App.  513,  31 
Pac.  340. 

To  fasten  criminal  responsibility  upon  a  per- 
son for  criminal  negligence,  causing  the  death 
of  another,  it  is  indispensable  to  demonstrate 
that  he  omitted  to  do  something  which  be  ought 
to  have  done,  or  that  he  did  that  which  he 
should  not  have  committed,  In  such  a  grossly 
negligent  way  that  the  law  would  Impnte  to  him 
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the  criminal  Intent,  which  Is  the  essential  In- 
gredient uf  crime.  Thomas  v.  People,  2  Colo. 
App.  51.3,  31  Pac.  349. 

And  where  a  person  is  accused  because  of  bis 
nciirlect  to  do  a  particular  thing,  by  reason  of 
which  the  death  of  another  Is  caused,  the  duty 
must  be  a  plain  one,  requiring  no  discussion  to 
establish  Its  obligatory  force,  concerning  which 
there  is  a  general  consensus  of  opinion.  litd. 

Where  doubt  exists  as  to  what  conduct  should 
be  pursued  in  a  particular  case,  and  Intelligent 
men  differ  as  to  the  proper  action  to  be  had, 
the  law  does  not  impute  guilt  to  anyone  If,  from 
the  omission  to  adopt  one  course  Instead  of 
another,  fatal  consequences  follow.  United 
States  V.  Knowles,  4  Sawy.  617,  Fed.  Cas.  No. 
15,540. 

And  the  duty  must  have  been  one  connected 
with  lite,  so  that  the  ordinary  consequences  of 
neglecting  It  would  be  death.  Reg.  v.  Focock, 
17  Q.  B.  34,  5  Cox  C.  C.  172. 

So.  to  render  a  person  liable  criminally  for 
neglect  of  duty,  there  must  be  such  a  degree 
of  culpability  as  to  amount  to  gross  negligence 
on  his  part.  tteg.  v.  Finney,  12  Cox  C.  C.  626 ; 
Reg.  v.  Elliott,  16  Cox  C.  C.  710. 

Or  It  must  amonot  to  recklessly  negligent 
conduct    Reg.  v.  Elliott,  16  Cox  C.  C.  710. 

And  the  degree  of  care  to  be  expected  from 
a  person,  the  want  of  which  would  be  gross 
negligence  and  would  render  the  person  guilty 
of  criminal  responsibility  for  a  homicide  caused 
thereby,  must  of  necessity  have  some  relation 
to  the  subject  and  the  consequences,  /bid. 

And  It  has  been  held  that  the  mere  omission 
of  a  person  to  do  his  whole  duty  would  not  be 
sufficient  to  charge  him  with  manslaughter  for 
a  death  occasioned  thereby ;  there  must  have 
been  some  personal  and  affirmative  act  on  his 
part.    Rex  v.  Green,  7  Car.  &  P.  156. 

But  see  State  v.  Vance,  17  Iowa,  138;  Reg. 
V.  Whitehead,  8  Car.  &  K.  202 ;  United  States 
V.  Knowles.  4  Sawy.  517,  Fed.  Caa.  No.  15,640; 
Territory  v.  Manton,  8  Mont.  05,  19  Pac.  887, 
-— supra;  Lewis  v.  State,  72  Ga.  164,  63  Am. 
Rep.  835 :  Keg.  v.  Hngbes,  26  L.  J.  M.  C.  N. 
S.  202.  Dears.  &  B.  C.  C.  248,  7  Cox  C.  C.  301, 
3  .Tur.  K.  S.  696 ;  State  v.  Smith,  66  Me.  25T,— 
infra.  III. ;  Territory  t.  Manton,  T  Hont.  163, 
14  Pac.  63b.  infra,  IV.,  e,  2. 

But  the  fact  that  an  accident  happened 
through  an  honest  misapprehension,  by  a  per- 
son, of  the  surrounding  circumstances,  or  by 
reason  of  a  mistake  In  Judgment,  will  not  excuse 
hfiTi  In  a  prosecution  for  causing  death,  where 
auch  misapprehension  or  mistake  resulted  from 
his  negligence  in  failing  to  observe  and  obey 
any  rule  or  precaution  which  It  was  bis  duty  to 
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and  proximately  therefrom,  it  is  man- 
slaughter; the  wanton  recklessnese  or  gross 
negligeuoe  in  such  a  case  sugplying  the  place 
of  direct  crimioal  intent.  But  inferences  of 
guilt  are  not  to  be  drawn  from  remote 
causes,  and  the  law  does  not  hold  a  person 
criminally  responsible  for  slight  negligence, 
nor  even  for  a  mere  failure  to  observe  or  to 
Kcercisp  ordinary  care  and  diligence,  but 
only  for  gtwa  negligence,  in  the  sense  that  I 
have  above  defined  that  term  to  yoti.  In 
■other  words,  to  make  it  entirely  plain  to  you, 
the  carelessness  or  negligence  with  which  an 
act  must  be  done  in  order  to  render  the 
death  of  anotlier,  resulting  therefrom,  crim- 
inal homicide  or  manslaughter,  must  be 
gross,  and  such  as  an  ordinarily  reasonable 
and  prudent  person  (that  is,  a  person  of  or- 
•dinaty  discretion  and  judgn^it)  might,  and 
reasonably  ought  to,  foresee  and  anticipate 

obe;  and  observe.    Com.     Cook,  8  Pa.  Co.  Ct 

And  a  criminal  Intent  on  the  part  of  a  party 
who  has  carelessly  caused  the  deatb  of  a  human 
being  need  not  be  alleged  or  proved  In  order 
to  constitute  manslaughter  In  a  prosecution 
therefor,  where  the  death  was  the  result  of  the 
neglect  of  a  known  duty  to  the  deceased.  State 
T.  Smith.  65  Me.  257. 

And  the  doctrine  that  Ignorance  of  the  law 
prevents  the  formation  of  Intent  to  commit  a 
homicide  Is  an  exception  to  the  general  role, 
and  has  no  application  to  a  case  In  which  crim- 
inal uegllgence  Is  the  main  question  In  issue. 
People  V.  KUvington  (Cal.)  89  Fac.  IS. 

Ohio  famishes  an  exception  to  the  above  gen- 
eral roles  owing  to  the  adoption  In  that  state 
of  the  doctrine  that  there  are  no  common-law 
crimes,  and  that  an  act  Is  not  criminal  unless 
made  so  by  positive  law.  Under  this  doctrine 
It  necessarily  follows  that,  a  homicide  resulting 
from  a  negligent  act  not  being  an  Intentional 
killing,  the  person  committing  the  act  cannot 
be  held  criminally  liable,  either  upon  the  theory 
that  It  was  a  homicide  In  the  commission  of  an 
unlawful  act,  or  otherwise,  unless  the  act  in 
-question  bad  been  expressly  prohibited  or  made 
criminal  by  the  statutory  law  of  the  state.  See 
Johnson  v.  Statk. 

III.  DMinetion  befiesen  different  dcffreea  of  the 
orlne. 

The  general  rule  Is  that  one  who  causes 
death  by  his  negligence  Is  responsible,  whether 
he  is  at  the  time  engaged  In  legal  or  Illegal 
business.  If  the  business  be  in  its  character  Ce- 
lonious  then  he  Is  guilty  of  murder ;  if  legal, 
and  homicide  results  from  negligence  In  the 
discharge  of  It,  It  Is  manslaughter.  Com.  v. 
Matthews,  89  Ky.  287,  12  S.  W.  333  ;  Chrystal 
T.  Com.  9  Bush,  608;  State  v.  Justus,  11  Or. 
178,  50  Am.  Rep.  470,  8  Pac.  337. 

And  that  where  death  ensues  In  consequence 
of  a  wtlful  omission  of  duty  It  constitutes  mur- 
der ;  and  where  It  ensues  In  consequence  of  the 
negligent  omission  of  a  duty  It  Is  manslaughter. 
Lewis  V.  i^tate,  72  Ga.  164,  63  Am.  Rep.  S35 ; 
Reg.  V.  Hughes.  26  !<.  J.  M.  C.  M.  S.  202,  7 
Cox  C.  C.  301,  Dears.  &  B.  C.  C.  248,  8  Jar.  N. 
S.  696. 

And  one  who,  though  In  pursuit  of  his  law- 
ful and  common  occupation,  sees  danger  prob- 
ably arising  to  others  from  his  acts,  and  stilt 
petwists  in  such  acts  without  giving  warning  of 
-Uie  danger  to  the  persons  endangered  thereby, 
from  which  death  ensues.  Is  guilty  of  murder. 
V.  State,  1  Coldw.  62. 

But  the  naked  neglect  and  omission  of  a 
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would  endanger  the  lives  and  safety  of 
others,  and  be  likely  to  result  in  fatal  in- 
juries to  others."  A  general  exception  was 
saved  to  the  charge.  A  verdict  of  guilty  was 
rendered,  and  the  defendant  was  sentenced 
accordingly.  He  prosecuted  error  in  the  cir- 
cuit court,  where  the  judgment  of  the  com- 
mon pleas  was  affirmed,  and  he  prosecutes 
error  in  this  court  to  reverse  the  judgments 
of  both  the  lower  courts. 

ifr.  Thottuu  O.  Be»ttr  for  plaintiff  In 

error : 

Mr.  Henry  BanAon,  for  defendant  in  er- 
ror: 

The  dbfinitioD  of  manslaughter,  as  con- 
tained in  §  6S11,  Rev.  Stat.,  and  the  com- 
inon-law  definition,  are  the  same;  therefore, 
that  whidi  was  maiialanriiter  at  the  common 
law  is  manslaughter  under  oar  statute. 

known  duty,  when  It  causes  or  hastens  the 
death  of  a  hnman  being,  constitutes  man- 
slaughter.   State  V.  Smith,  65  Ue.  257. 

And  one  who  causes  the  death  of  another 
throng  recklessness  and  carelessness  Is  guUtj 
of  maoslaughter.  State  v.  Bardie,  47  Iowa» 
647,  29  Am.  Sep.  406;  State  V.  Shelledy,  8 
Iowa,  477 ;  State  v.  O'Brien,  32  N.  J.  L,  J69. 

If  a  party  Is  guilty  of  negllgmce,  and  death 
results,  the  party  guilty  of  negligence  Is  also 
guilty  at  manslau^ter.  Tessymond's  Case,  1 
Lewln  C  C  169. 

Manslaaghter  by  negligence  occurs  when  a 
person  Is  doing  anything  dangerous  In  Itself, 
or  has  charge  of  anything  dangerous  In  Itself, 
and  conducts  himself  In  regard  to  It  in  such  a 
careless  manner  that  he  Is  guilty  of  culpable 
negligence  and  ought  to  be  punished,  and  ■ 
death  l8  caused  theretiy.  Beg.  v.  Doherty,  19 
Cox  C.  C.  806. 

But  to  this  rule  there  Is  an  exception, — 
where  an  act,  careless  In  Itself,  Is  -committed 
with  fatal  results,  under  circumstances  or  at 
a  place  from  which  It  might  be  reasonably  In- 
ferred that  no  injury  could  happen  from  the 
carelessness.  Chrystal  v.  Com.  9  Bush,  666 ; 
Com.  V.  Matthews,  89  Ky.  287,  12  8.  W.  333; 
State  V.  Justus.  11  Or.  178,  50  Am.  Bep.  470, 
8  Pac.  837. 

IV,  Application  of  ruin  to  parUoular  cIomm  of 
negUgenee. 

a.  In  the  use  of  ways  and  etrcetg. 

It  is  the  duty  of  every  man  who  drives  horses 
attached  to  a  carriage  to  drive  them  with  soeb 
care  and  caution  as  to  prevent,  so  far  as  it  Is 

within  bis  power,  any  accident  or  Injury  there- 
from.   Hex  V.  Walker,  1  Car.  &  P.  320. 

And  thu  degree  of  care  and  caution  required 
to  avoid  danger  by  one  driving  horses  drawing 
a  carriage,  so  as  to  avoid  liability  for  a  negli- 
gent homicide  In  killing  the  person  riding  In  the 
carriage.  Is  that  which  a  man  of  ordinary  pru- 
dence would  have  used  under  like  circumstances. 
Morris  V.  State,  85  Tex.  Crim.  Bep.  313,  38  8. 
W.  630. 

Thus,  a  man  who  takes  another  Into  a  trap 
or  carriage  with  the  Intention  of  giving  him  a 
ride  Is  bound  to  exercise  reasonable  care,  both 
In  regard  to  the  safety  of  the  man  under  his 
charge,  and  in  regard  to  the  safety  of  the  per- 
sons whom  he  may  meet  on  the  road ;  and.  If 
the  carriage  Is  overturned  by  his  culpable  neg- 
ligence in  driving,  and  the  death  of  the  person 
n'lth  him  Is  caused  thereby,  he  is  guilty  of  man- 
slaughter. Reg.  V.  Jones,  11  Cox  C.  C.  544,  22 
I^  T.  N.  S.  217. 
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The  crime  of  manslaughter,  under  the  com- 
mon law,  may  be  classified  as  follows:  ( 1) 
Voluntary:  'An  intentional  killin|r  in  hot 
blood;  (2)  involuntary:  (a)  deaui  result- 
ing unintentionally  from  an  unlawful  act; 
(b)  death  resulting  from  an  act  otherwise 
lavfnl,  nwligentlT  performed. 

4  Bl.  Com.  191;  1  Hawk.  P.  C.  89;  But- 
oUffe  T.  State,  18  Ohio,  476,  51  Am.  Dec.  459. 

Up  to  the  time  of  the  Code  of  1877  our 
statutory  definition  of  manslaughter,  and 
that  of,  the  common  law,  were  the  same. 
What  change  did  the  enactment  of  1877 
make  in  that  statute? 

In  Willianu  v.  State,  35  Ohio  St.  175,  the 
court  aays:  "We  see  in  this  change  of  lan- 
guage no  purpose  to  change  the  law  in  any 
particular." 

B«e  also  Mitchell  v.  State,  42  Ohio  St. 
383. 


And  If  the  drivers  of  two  omalbuses  race  with 
each  other,  aod  a  pRSdcn^ier  In  one  of  them  la 
killed  tbrouKb  the  upsetting  of  the  omnlhus,  on 
account  of  the  driver  being  unable  to  check  the 
speed  of  his  horses  In  time,  the  driver  la  guilty 
of  manslaughter.  Rex  v.  Tlmmtns,  7  Car.  &  P. 
498. 

Ilorae  racing  along  a  public  road  is  unlawful, 
and  where  one  runs  bis  horse  at  an  nnoBual 
speed  along  a  public  hlE^way  at  night,  and  hla 

horse  runs  af^lnst  the  mule  of  another,  thereby 
causing  the  death  of  the  owner  of  the  mule, 
the  act  ta  manslaughter  In  the  second  degree, 
regardless  of  the  question  whether  the  running 
Is  furious,  reckless,  or  grossly  negligent. 
Thompson  v.  State,  131  Ala.  18,  31  So.  725. 

And  where  a  person  driving  horses  drawing 
a  carriage  In  which  another  Is  riding  drives 
them  at  a  rapid  and  danf;erous  rate  of  speed, 
and  the  person  riding  In  the  carriage  tells  or 
Is  thrown  out  and  killed.  It  Is  Immaterial,  In  a 
prosecution  for  the  homicide  for  sncb  killing, 
whether  his  being  thrown  out  Is  without  any 
voiitloD  on  his  part,  but  simply  on  account  of 
the  speed  of  the  driving ;  or  whether.  In  an  at- 
tempt to  get  out  of  said  vehicle,  be  Is  violently 
thrown  therefrom.  Morris  v.  State,  SB  Tex. 
Crlm.  Rep.  313,  33  S.  W.  B38. 

And  If  persons  baring  the  control  and  man- 
agement of  a  team  of  horses  attached  to  a 
vehicle.  In  which  they  are  riding,  knowing  of 
the  danger  of  collision  and  tbe  probable  conse- 
gnenees,  recklessly  and  negligently,  or  wantonly 
and  wilfully,  permit  such  horses  to  run  and 
collide  with  the  vehicle  of  another,  without 
using  such  means  as  are  reasonably  at  their 
command  to  prevent  auch  collision,  whereby  the 
driver  of  the  other  vehicle  Is  killed, — they 
should  be  held  penally  responsible  for  the  re- 
sult of  their  ncKllgence  or  wilful  omission  of 
duty.  Belk  v.  I'eople,  125  111.  S84,  17  N.  K. 
744. 

So,  where  a  person  employed  to  drive  a  horse 
drawing  a  cart  sat  Inside,  inatead  of  attend- 
ing at  tbe  horse's  bead,  be  was  negligent;  and 
where,  while  be  was  sitting  there,  the  cart  went 
over  a  child  and  kilted  It,  death  having  been 
caused  by  his  negligence,  he  Is  guilty  of  man- 
slaughter.   JCnlght'a  Case,  1  Lewin  C.  C.  168. 

And  where  streets  are  unusually  crowded  be- 
cause of  a  public  procession  the  driver  of  a  con- 
veyance Is  required  to  be  particularly  cautious, 
and  is  criminally  answerable  for  any  accident 
resulting  In  death  caused  by  driving  at  a  rate 
of  speed  not  warranted  by  the  surroundings,  or 
without  precautions  rendered  necessary  there- 
by.   Reg.  V.  Murray.  5  Cox  C.  C.  509. 

Thus,  If  one.  while  driving  In  a  cart  at  an 
nnuBually  rapid  pace,  drives  over  another,  and 
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The  term  "unlawful  act,"  as  contained  ia 
the  definition  of  manslaughter,  includes  not 
only  an  act  made  unlawful  by  statute,  but 
an  act,  otherwise  lawful,  performed  i>  s 
grossly  negligent  manner. 

Steicart  v.  State,  1  Ohio  St.  66;  Marts  t. 
State,  26  Ohio  St.  162;  Encin  r.  Bfate,  29 
Ohio  St.  180,  23  Am,  Rep.  733;  4  Bl.  Cora. 
191;  2  Bishop,  Crim.  Law,  §  178. 

To  collide  with  another  wantonly  and 
recklessly,  in  a  grossly  negligent  manner,  al- 
though unintentionally,  is  an  assault  and 
battery.  Manslaughter  is  simply  assault  and 
battery  where  death  results  from  the  injury, 
so  the  act  of  plaintiff  in  error  was  this 
crime. 

Wharton,  Crim.  Law,  10th  ed.  %  608a; 
fimith  V.  Com.  100  Pa.  324;  Com.  v.  Batc- 
kins,  157  Ma.sa.  551,  32  N.  E.  862. 

Every  act  of  gross  negl  igence  whereby 

from  the  rapidity  of  the  driving,  or  from  any 
other  cause,  the  person  cannot  get  out  of  tbe 
way  in  time,  the  driver  Is  guilty  of  manslaugh- 
ter though  be  calls  to  the  deceased  to  get  out 
of  the  way,  and  he  might  do  so  if  he  were  not 
drunk.    Rex  v.  Walker,  1  Car.  &  P.  320. 

And  where  two  persons  are  driving  together, 
each  at  a  dangerous  pace,  and  one  of  the  carts 
runs  over  a  man  and  kills  blm,  then,  whether 
tbe  Injury  Is  done  1^  the  one  driving  in  the  first 
or  second  cart,  both  are  guilty  of  manslaughter; 
and  It  Is  no  ground  of  defense  that  tbe  death  Is 
partly  caused  by  negligence  of  deceased  himself, 
or  tbat  he  is  either  deaf  or  drank  at  the  time. 
Reg.  T.  Swlndall,  2  Car.  t  K.  230,  2  Coz  C.  C. 
141. 

And  one  who,  while  Intoxicated,  drives  his 
team  of  horses  through  the  principal  street  of 
a  town  in  a  reckless  manner,  and  at  a  great  and 
unusual  rate  of  speed,  and  drives  over  and  fa- 
tally Injures  a  woman  attempting  to  cross  the 
street.  Is  guilty  of  Involuntary  manslaughter, 
defined  by  Cal.  Penal  Code.  I  192.  to  be  a  kill- 
ing of  a  human  being  without  malice  In  the 
conimfssion  of  an  unlawful  act,  not  amounting 
to  a  felony,  or  In  the  commission  of  a  lawful 
act  which  might  produce  death  in  an  unlawfol 
manner,  or  without  due  caution  and  circumspec- 
tion. I'eople  V.  Pearne,  118  Cal.  154,  50  I'ac. 
370. 

And  in  such  case  tbe  charge  should  rest  on 
tbe  commission  of  an  act  done  without  doe  cau- 
tion and  circumspection,  and  not  upon  tbe  com- 
mission of  an  unlawful  act.  In  driving  at  a 
greater  rate  of  speed  than  that  allowed  by  an 
ordinance  of  the  county.  IMd. 

And  the  fact  that  the  driver  in  such  case  was 
Intoxicated,  need  not  be  given  to  the  Jury  on 
the  trial,  since  If  he  had  thus  killed  her  when 
not  under  the  Influence  of  liquor,  his  crime 
would  have  been  manslaughter,  and  It  would  be 
nt  least  eijunlly  criminal  and  heinous  where 
committed  by  him  when  drunk.  Ibtd. 

So,  a  near-sighted  man  having  tbe  care  of  a 
cart,  who  set  on  the  bottom  of  It  on  some  sacks, 
and  drove,  at  lamplight,  along  a  public  highway 
at  a  rate  of  8  or  10  miles  an  hour,  and  tan 
over  a  foot  passenger  and  killed  blm,  Is  guilty 
of  such  carelessness  as  would  make  It  amount 
to  the  crime  of  manslaughter.  Rex  t.  Orout. 
0  Car.  &  P.  629. 

And  where  two  persons  are  racing  with 
horses  along  a  highway,  and  riding  in  an  Im- 
proper and  furious  way,  and  the  leader  rides 
by  a  person  In  the  highway  without  doing  any 
mischief,  but  the  follower  rides  against  the 
horse  of  sncli  person,  whereby  the  person  Is 
thrown  and  killed,  It  is  manilanghter  In  tbe 
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death  ensueB  is  indictable,  either  as  murder 
or  manslaughter. 

1  Wharton,  Crim.  Law,  8|  305,  354,  355  ;  8 
Greenl.  £v.  SS  128,  120;  Carlton,  Homicide, 
pp.  285-200;  9  Am.  ft  Eng.  Eno.  Law,  p. 
588;  4  Bl.  Com.  191;  Com.  t.  Pierce,  138 
Mass.  165,  52  Am.  Rep.  264,  Harris,  Crim. 
Law,  pp.  140-142. 

Death  resulting  from  an  act  otherwise 
lawful,  negligently  performed,  is  not  excusa- 
ble htiniicide. 

If  the  act  causing  death  was  dangerous 
and  likely  to  produce  great  bodily  harm,  a 
jwestunpuon  oi  malice  arises,  and  the  crime 
IS  murder  in  the  second  dwree;  if  the  death 
was  caused  by  an  act  nc^l^ently  performed, 
— that  is,  with  a  failure  to  observe  ordinary 
care  and  prudence, — it  is  manslaughter. 

Wharton,  Crim.  Law,  SS  354,  355. 

Where  the  proof  shows  the  death  was  oc- 


leader  as  well  as  In  tbe  follower.  Res  v.  Uas- 
tin,  6  Car.  &  P.  396. 

And  neKltf^ence  is  the  gist  of  tbe  offense  when 
a  iQBD  killed  a  woman  by  driving  a  horse  at- 
tached to  a  cab  over  her  la  a  public  street ;  and, 
where  the  defense  In  a  prosecution  for  man- 
fllangbter  therefor  Is  that  he  used  doe  and 
proper  care  In  driving,  the  burden  of  proving 
negligence  does  not  lie  on  tbe  Crown ;  but,  the 
fact  of  the  killlni;  being  proved.  It  Is  cast  upon 
tbe  prisoner  to  show  that  he  did  use  due  and 
proper  care  In  driving.  Queen  v.  Cavoidlsb, 
Ir.  Rep.  8  C.  L.  178. 

But  when  two  coaches,  totally  Independent 
of  eacb  other,  are  proceeding  in  tbe  ordinary 
way  aloug  a  road,  one  after  the  other,  and  the 
driver  of  the  first  Is  guilty  of  negligence  caus- 
ing tbe  deatb  of  a  person,  the  driver  of  the  sec- 
ond, who  bas  not  tbe  same  means  of  pulling 
ap,  may  not  be  responsible.  Beg.  v.  Swindall, 
2  Car.  &,  K.  230,  2  Cox  C.  C.  141. 

And  if  an  accident  happens  tbrou^  some 
chance,  which  a  driver  using  reasonable  care 
and  diligence  cannot  foresee  or  avoid,  be  can- 
not be  held  criminally  liable  tor  a  homicide  re- 
sulting therefrom.  Beg.  v.  Murray,  S  Cox  C 
C.  609. 

And  one  who  was  driving  In  a  cart  along  a 
public  highway  without  reins,  but  not  furiously 
or  rapidly,  Is  not  guilty  of  manslau^ter  for 
the  killing  of  a  child  whlcb  ran  across  tbe  road 
before  tbe  cart,  deatb  resulting  from  tbe  wheel 
of  the  cart  passing  over  It,  unless  he  could 
have  saved  the  life  of  the  child  If  he  bad  been 
driving  with  reins.  Keg.  v.  Dalloway,  2  Coz 
C.  C.  273. 

b.  In  the  manaeemcnt  of  railicai/s,  locomotives, 
etc. 

The  above-given  general  rules  apply  with  full 
force  to  homicide  resulting  from  tbt  negllgmt 
management  of  railways,  locomotives,  and  other 
like  dangerous  agendea 

Thus,  the  act  of  a  switch  tender  In  neglect- 
ing bis  duty  to  adjust,  and  keep  adjusted,  the 
switches  of  a  railroad  at  a  certain  point,  where- 
by a  passenger  train  Is  derailed  and  persons 
are  killed,  amounts  to  gross,  culpable,  or  crim- 
inal negligence,  rendering  blm  guilty  of  man- 
elaoghter.    State  v.  O'Brleo,  82  N.  T.  L.  169. 

And,  in  order  to  make  out  the  offense  of  man- 
slaughter In  such  case,  it  Is  not  necessary  that 
It  flboald  appear  that  his  act  waa  wilful  or  of 
purpose,  tbid. 

And  where  a  train  of  cars  was  stopped  In  a 
dangerous  place,  and  another  train  was  follow- 
ing, and  the  stop  was  for  such  a  cause  that  the 
train  could  not  be  readily  started,  and  the  per- 
sons who  were  on  the  train  were  exposed  to 
61  L.  R.  A. 


casioued  by  an  act  of  negligence,  an  indict-- 
ment  drawn  in  accordance  with  §  7217,  Rev.. 
Stat.,  is  sutKcient. 

Wolf  V.  i'(o(e,  19  Ohio  St.  248;  WilUams: 
V.  State,  35  Ohio  St.  175. 

Price,  J.,  delivered  the  opinion  of  the 

court : 

If  the  conceded  facts  are  sufficient,  andi 
the  charge  of  the  trial  court  sound  law  to 
govern  the  jury  in  deciding  on  such  facts, 
the  plaintiff  in  errot  may  have  been  properly 
punished  for  very  reprehensible  conduct. 
That  part  of  the  charge  contained  in  the- 
statement  of  the  ease,  as  well  as  a  subse- 
quent paragraph  which  we  will  notice,  was- 
ecjuivalent  to  directing  a  verdict  of  convic- 
tion, inasmuch  as  there  was  no  dispute  as  to 
the  facts.  There  was  a  verdict  of  conviction 
and  a  sentence  upon  the  verdict,  which  the 

serious  danger,  and  the  latter  train  ran  Into 
the  former  causing  the  death  of  a  passenger, — 
a  brakeman  who  failed  to  signal  the  second' 
train  is  not  excused  from  criminal  liability  for 
the  homicide  caused  by  his  criminal  negligence 
becaoBC  It  arose  from  his  obedience  to  Instruc- 
tions of  an  ottcial  superior.  People  v.  Melius^ 
1  N.  Y.  Crim.  Bep.  S9. 

And  an  averment  In  an  indictment  for  man- 
slaughter, by  neglect  to  give  a  proper  signal  to. 
denote  the  obstruction  of  a  line  of  railway, 
whereby  a  collision  took  place  and  a  passenger 
waa  killed,  that  It  was  tbe  duty  of  the  ac- 
cused to  signal  snch  obstmctlon,  and  that  there 
was  an  obstruction  but  he  neglected  to  signal. 
Is  a  siiftlclent  description  of  the  offense;  It  Is- 
not  necessary  to  allege  that.  If  there  was  an 
obstruction,  and  he  saw  It,  It  was  his  duty  to- 
signal  it,  and  that  there  was  an  obstruction 
whlcb,  but  for  neglect,  he  might  have  seen. 
Keg.  V.  Pnrgeter,  3  Cox  C  C.  191. 

So,  Pa.  act  of  assembly,  March  22d,  1865 
(P.  L.  30),  declaring  that,  If  any  person  or 
persons  in  the  service  or  employ  of  a  railroad 
company,  or  other  transportation  company, 
sliall  relase  or  neglect  to  obey  any  rule  or  reg- 
ulation of  snch  company,  or,  by  reason  of  neg- 
ligence or  wilful  misconduct,  shall  fall  to  ob- 
serve any  precaution  or  rule,  which  It  is  his 
duty  to  obey  and  observe,  and  Injury  or  deatb 
to  any  person  or  persons  Shall  thereby  result, 
such  person  or  persons  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  deflnes  two 
classes  oi  offenses :  First,  a  neglect  or  refusal 
to  observe  a  rule  or  regulation  of  tbe  railroad 
company ;  and  second,  a  failure,  by  reason  of 
negligence  or  wilful  misconduct,  -  to  observe  any 
precaution  or  rule  which  It  Is  the  duty  of  tbe 
engineer  or  other  employee  to  obey  and  olwerve. 
injury  or  death  thereby  resulting;  and  in  eith- 
er case  the  negligence,  whether  wilful  or  nor, 
constitutes  the  offense,  and  tbe  omission  to 
observe  the  rule  or  regulation  Is  negligence, 
whether  intentional  or  not.  Com,  v.  Cook,  8 
Pa.  Co.  Ct.  486. 

And  the  employees  of  a  railroad  are  pun- 
Ishuble  by  Indictment,  under  that  act,  for  the 
negligent  and  careless  management  of  a  rail- 
road train,  in  violation  of  prescribed  acts  and 
regulations,  resulting  In  death.  Com.  v.  Ham- 
ilton, 26  Pbila.  I.eg.  Int  68. 

And  an  indictment  against  a  railway  engi- 
neer charging  that  he  carelessly  and  ni«llgCTtly 
ran  his  locomotive  engine  Into  a  passenger  car 
standing  apon  tbe  railroad,  thereby  camdng  the 
destruction  of  said  car  and  the  death  of  a  per- 
son who  was  a  passenger  thereon,  sufficiently 
charges  involantary  manslaughter,  under  Ind. 
Bev.  Stat.  1881,  I  1908,  providing  that  whoever 
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-circuit  court  sustained,  and  thereby  must 
have  held  that  the  charge  correctly  stated 
the  law  of  the  case.  The  importance  of  what 
is  presented  as  an  apparently  new  doctrine 
in  this  state,  as  well  as  respect  for  the  opin- 
ions  of  both  the  lower  courts,  has  been  suffi- 
cient reason  for  fpviug  the  quesUons  in- 
volved a  careful  consideration. 

The  indictment  for  manslaughter  in  this 
•case  is  in  the  short  form  autnorized  by  fl 
7217  of  the  Revised  Statutes,  and  it  charges 
that  "Noah  Johnson  ,-  .  ,  on  the  25th 
■day  of  May  in  the  year  of  our  Lord  1901,  in 
the  county  of  Scioto,  did  unlawfully  kill  one 
Emory  Barrows  then  and  there  being,  con- 
trary to  the  form  of  the  statute,"  etc.  Prior 
to  the  codification  of  the  criminal  statutes, 
manslaughter  was  thus  defined :  That  if  any 
person  slial)  imlawfully  kill  another  without 
malice,  either  upon  a  sudden  quarrel,  or,  un- 

onlawfully  kills  any  human  being  wttboat  mal- 
ice, express  or  Implied,  or  volimtarlly  upon  a 
sudden  beat,  or  InToluotarlly,  but  In  the  com- 
mission <r£  some  nnlawtal  act,  is  gollty  of  man- 
slaughter. State  V.  Dorsey,  118  Ind.  167,  20 
N.  E.  777. 

A  railway  engineer,  however,  who,  while  run- 
ning BQ  engine,  runs  over  and  kills  a  woman. 
Is  doing  a  lawful  act  in  running  the  engine ;  and 
tf  It  was  done  with  due  care  and  caution  be 
'cannot  be  held  guilty  ol  manslaughter ;  but  be 
would  be  guilty  If  be  was  careless.  Com.  v. 
Kuhn,  1  Pittsb.  13. 

And  to  hold  a  conductor  of  a  special  excur- 
sion train  guilty  of  manslaughter  of  a  passen- 
ger who  was  killed  by  reason  of  the  conductor 
'directing  the  train  to  be  separated  on  an  in- 
cline, wbereby  a  portion  of  it  ran  backwards 
and  collided  witb  another  train,  be  must  be 
found  guilty  of  gross  negligence  or  recklessly 
negligent*  conduct;  a  mere  Intellectual  detect 
or  mistake  in  Judgment,  without  wilful  disobe- 
dience as  to  traffic  regulations,  would  create 
no  liability.    Reg.  v.  Elliott.  16  C<MC  C.  C.  710. 

If  the  conductor  In  such  case  merely  mlseal- 
-culated  tho  power  of  the  brake  and  the  other 
means  used  to  hold  the  train  In  Its  situation, 
there  would  be  no  crime ;  bnt  there  would  be 
a  crime  If.  by  wilful  confidence  in  his  own  opin- 
ion, which  was  contrary  to  all  rsason  and  ex- 
perience, he  acted  so  as  to  cause  the  accident. 
Ibid. 

And  if  there  were  a  clear  and  positive  rule 
forbidding  the  dividing  of  a  train  upon  an  In- 
cline, that  would  be  a  strong  element  In  the 
question  of  negligence  In  a  prosecution  against 
the  conductor  bf  a  special  excursion  train  for 
«o  dividing  the  train,  whereby  a  part  o(  it 
ran  down  the  incline  and  collided  with  another 
train,  and  would  itself  Justify  a  verdict  of 
guilty.  Ibtd. 

But  an  engine  driver  and  fireman  of  a  rail- 
way train  are  not  liable  for  manslaughter  In 
killing  sev>«ral  persons,  while  traveling  In  a  pre- 
•cedlng  train,  by  running  their  train  into  It, 
where  it  appeared  tbat  on  the  day  In  question 
fecial  Instructions  bad  been  Issued  to  them, 
which  in  some  respects  differed  from  the  general 
rules  and  regulations,  and  altered  the  signal 
for  danger  so  as  to  make  It  mean  "Proceed  with 
csutlon,"  instead  of  "Stop,"  and  the  trains 
were  started  by  superior  officers  at  irregular  In- 
tervale, and  that  when  they  saw  the  preceding 
train  they  did  their  best  to  stop  without  avail. 
If  they  honestly  believed  they  were  observing 
the  rules,  and  the  rules  were  not  obviously  Il- 
legal.   Reg.  V.  Trainer,  4  Fost.  &  F.  105. 

So  an  engineer  In  charge  of  engines  using 
oil  for  fuel,  charged  with  manslanghtsr  In  nsgll- 
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intentionally,  while  the  slayer  is  in  the  com- 
mission of  some  unlawful  act  every  such 
l>eraon  shall  be  deemed  guilty  of  man- 
slaughter, and  on  conviction  thereof,  be  pun- 
ished, etc.  1  Swan  &  C.  Stat.  (Ohio)  403. 
The  statute  on  the  subject  now  is  S  8811, 
Hot.  Stat,,  which  reads,  "Whoever  tmlaw- 
fuliy  kills  another,  except  as  provided  in  the 
last  three  sections,  is  guilty  of  manslaughter, 
and  shall  be  imprisoned,"  etc.  The  preced- 
ing sections  define  murder  in  the  first  and 
second  degrees.  But  the  present  §  6811  is 
not  different  in  substance  ajid  meaning  from 
the  original  section  above  quoted,  and,  to  as- 
certain the  elements  of  the  crime  of  man- 
slaughter, we  look  to  the  original  as  it  stood 
before  codifleation  or  revision.  Therefore, 
to  convict  of  manslaughter,  it  is  incumbent 
upon  the  state  to  estiAlish  that  the  lulling 
was  done  "either  upon  a  sudden  quarrel,  or, 

gently  leaving  the  boilers  unattended,  whereby 
an  explosion  is  alleged  to  have  occurred,  and 
death  resulted,  who  from  past  experience,  and 
from  knowledge  of  the  bolters,  and  the  flow  of 
oil.  and  of  ttie  burner,  had  reason  to  believe, 
and  In  fact  did  believe,  that  It  was  consistent 
witb  safety  to  be  absent  from  the  boiler  room 
the  length  of  time  he  was  so  absent,  at  the  time 
of  the  explosion. — is  not,  tn  law,  guilty  of  crim- 
inal negligence  hj  reason  of  such  absence.  Peo- 
ple V.  Thompson.  122  Mich.  411,  81  N.  W.  344. 

It  would  be  competent,  however,  in  the  pros- 
ecution in  such  a  case,  to  show  the  effect  of  the 
use  of  oil  as  fuel  as  bearing  upon  the  question 
of  whether  his  absence  from  the  boiler  room 
was  negligence.  Tbid. 

And  evidence  of  sxperlm«its  made  to  ascer- 
tain within  what  time  a  given  pressure  of  steam 
could  be  raised  in  a  boiler  by  the  use  of  oil 
as  fuel  Is  competent.  In  such  case.  In  support 
of  opinion  evidence  bearing  upon  the  question 
of  whether  the  absence  of  Uie  engineer  from  the 
boiler  room  was  negligence  Ibid. 

So,  tf,  in  a  prosecution  against  a  railway 
conductor  for  manslaughter,  In  which  be  was 
charged  with  negligence  and  omission  of  duty, 
whereby  another  train  was  tbrown  from  the 
track  and  a  passenger  thereon  was  killed,  the 
Indictment  charges,  In  substance,  that,  well 
knowing  the  rules  of  the  railroad  and  bis  duty 
in  tbat  regard,  and  what  signals  should  be  giv- 
en when  an  engine  or  train  from  the  outward 
track  crosses  the  inward  track,  and  also  well 
knowing  that  a  particular  train  was  then  due 
and  about  to  arrive  on  the  Inward  track,  he 
neglected  to  give  the  required  signal,  the  spe- 
cific averment  of  knowledge  tbat  the  other  train 
was  due,  as  well  as  of  knowledge  of  the  rules 
and  his  duty,  is  made  an  essential  and  material 
portion  of  the  description  of  the  acts  and 
conduct  of  the  defendant,  going  to  constitute 
the  negligence  charged ;  and,  in  the  abs^ee  of 
any  evidence  to  support  It,  a  conviction  cannot 
be  maintained.  Com.  v.  Uartwell.  128  lUss. 
415,  35  Am.  Kep.  391. 

And  an  Instruction,  In  a  prosecution  for  man- 
slaughter In  killing  another  by  suddenly  stop- 
ping a  moving  handcar  without  warning,  there- 
by throwing  him  from  and  In  front  of  the  car, 
causing  It  to  run  over  him,  that,  if  the  Jury  be- 
lieve from  the  evidence  that  the  defendant  did 
not  know  the  result  of  stopping  the  car  sud- 
denly, although  he  may  have  stepped  on  the 
brake  In  Jumping  from  the  car.  be  would  not  be 
guilty,  is  rightly  refused :  since,  under  It,  It 
would  have  been  the  duty  of  the  jury  to  acquit, 
though  they  found  the  defendant  stepped  on 
the  brake  imowlngly  and  Intentionally,  and  tbat 
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uniDtentionally  wliile  the  slayer  is  [was]  in 
the  commission  of  some  unlawful  act,"  It 
is  clear  that,  from  the  facts  and  the  instruc- 
tions given  the  jury,  Barrows  was  not  killed 
by  Johnson  in  a  quarrel,  nor  was  the  killing 
intentional.  Hence  the  latter  clause  of  the 
definition  of  the  crime  is  the  one  to  which 
•our  investigation  should  be  conBned.  The 
state  wan  required  to  show  that,  while  the 
Jdlling  was  unintentional,  it  irae  done  1^ 
Johnson  while  he  was  in  the  commission  of 
some  unlawful  act;  and  the  question  arises 
whether  the  negligent  act  or  acts  of  the 
■slayer,  though  no  breach  of  any  law,  may  be 
sufficient  to  constitute  the  unlawful  act  des- 
ignated in  the  statute.  Or,  is  the  state  re- 
■qnired  to  show  that  he  was  in  the  commis- 
sion of  an  act  prohibited  by  law?  At  the 
time  of  this  homicide  there  was  even  no  or- 
dinance of  the  village  of  Scioto  r^ulating 

he  knew  the  effect  of  stepping  on  the  brake 
would  be  to  stop  the  car  suddenly.  White  v. 
State,  84  Ala.  421,  4  So.  698. 

-c  In  Httvtgation'  and  the  management  of  vet- 
aele. 

1.  Generally, 

PerBOQB  navigating  public  waters  Improper* 
\j,  either  by  too  much  speed,  or  by  negligent 
conduct,  are  as  mucb  liable  criminally  If  death 
■ensues  tberef  rom  as  those  who  cause  It  on  the 
pnblie  blghway,  either  by  turloos  driving  or  by 
negligent  conduct.  R^.  Taylor,  9  Car.  ft  P. 
■672. 

Thus,  a  pilot  having  direction  of  a  foreign 
vessel,  whose  orders  are  misunderstood  by  the 
foreign  sailors,  in  consequence  of  which  a  boat 
Is  ran  down  and  a  life  Is  lost,  is  gallty  of  man- 
slaughter if  his  fsllnre  to  make  bis  orders  un- 
derstood by  the  foreign  sailors  Is  n^Ilgence. 
Queen  v.  Spence,  1  Coz  C.  C.  352. 

So,  where  a  person  falls  overboard  from  a 
ship  at  sea,  whether  a  passenger  or  seaman, 
and  Is  not  killed  by  the  fall,  the  commander 
Is  bound,  both  by  law  and  by  contract,  to  do 
everything,  consistent  wltb  the  safety  of  the 
ship  and  of  the  passengers  and  crew,  necessary 
to  rescue  the  person  overboard,  and  for  that 
.purpose  to  stop  the  vessel,  lower  the  boats,  and 
throw  him  sneb  buoys  and  other  articles  as 
■can  be  readily  obtained;  and  any  neglect  to 
-make  such  efforts  would  be  criminal,  and.  If 
followed  by  the  death  of  the  person  overboard, 
when  by  making  them  be  might  have  been 
■saved,  the  commander  is  gnllty  of  mtnslangh- 
ter.  United  States  v.  Koowles,  4  Sawy.  617, 
Fed.  Cas  No.  1C.540. 

And  an  allegation.  In  an  Indictment  against 
a  captain  of  a  vessel  for  a  homicide  alleged  to 
be  due  to  the  dangerous  and  unguarded  condi- 
tion of  the  deck  of  bis  vessel,  that  the  absence 
■of  a  rail  left  a  portion  of  ttae  deck  unguarded, 
and  that,  by  reason  of  such  absence,  a  passen- 
ger stepped  upon  ttae  unguarded  part  of  the 
-deck  and  fell  Into  tbe  water  and  was  drowned; 
and  that  It  was  by  Inattention  and  neglfgence 
•of  tbe  accused  to  his  duties  as  captain  that 
tbe  rail  was  suffered  to  be  absent, — ^is  properly 
'Stated,  and  not  subject  to  the  objection  that 
there  Is  no  sufficient  averment  that  It  was  the 
duty  of  the  captain  to  see  that  tbe  rail  was  In 
place.    United  States  v.  Beacbom,  29  Fed.  284. 

And  where  thirteen  indlvldnals,  children  and 
-grown  persons,  embarked  In  a  boat,  besides  two 
watermeu.  and  by  the  swell  of  a  steamer  In  mo- 
tion the  iwmt  was  carried  against  tbe  bows  of 
another  steamer  lying  alongside  the  landing 
place,  and  as  soon  as  it  stniek  one  of  tlw  water- 
■«1  L.  R.  A. 


the  speed  or  manner  of  riding  bicycles  upon 
its  streets.  None  appears  in  the  record,  and 
we  therefore  assume  there  was  no  such  or- 
dinance. And  it  is  not  claimed  that  there 
was  any  statute  then  in  force  on  that  sub- 
ject. What,  then,  is  the  proper  construction 
of  the  clause  "while  in  commission  of  some 
unlawful  actT"  The  oonstroction  which  pre- 
vailed in  the  lower  courts  is  found  again  m  a 
portion  of  the  charge  which  we  quote  as  the 
final  admonition  to  the  jury:  "Now,  gen- 
tlcmeu,  apply  these  principles  to  the  case, 
and  determine  from  the  evidence  introduced 
upon  the  trial  whether  the  defendant,  Noah 
Johnson,  at  the  time  he  struck  and  kill^  the 
decedent.  Emory  Barrows,  was  riding  his  bi- 
cycle with  gross  negligence,  and  was  it  such 
as  an  ordinarily  reasonable  and  prudent  per- 
son might,  and  reasonably  ought  to,  have 
foreseen  would  endanger  the  lives  ai^  safety 

men  called  to  the  passengers  to  sit  still,  but  Io< 
stead  of  doing  so  tbey  all  Jumped  up  and  tried 
to  lay  hold  of  the  steamer.  In  consequence  of 
which  tbe  boat  was  overturned  and  lives  were 
lost, — It  is  a  question  for  the  Jury,  in  a  pros- 
ecution against  the  watermen,  whether  tbe 
death  was  caused,  either  by  gross  negligence  of 
ttae  accused  In  tbe  management  of  tbe  boat,  or 
In  taking  on  board  In  tbe  first  Instance  a  great- 
er number  of  pessensers  than  it  was  safSly 
capable  of  carrying.  Qaeen  v.  miliamson,  1 
Cox  C.  C.  97. 

But  tbe  act  of  tbe  master  of  a  vessel.  In  tell- 
ing and  omitting  to  stop  It  or  to  lower  tbe 
boats  or  make  any  attempt  to  reecae  a  sailor, 
who  had  fallen  off  ttae  yardarm  of  the  main 
mast  of  ttae  ship  In  furling  a  sail,  wberet^  he 
was  drowned,  would  not  warrant  a  convfcUoD 
for  any  greater  offense  than  manslaogfater. 
United  States  v.  Knowles,  4  Sawy.  S17,  Fed. 
Cas.  No.  15,640. 

And  If  an  accident  happened  In  the  naviga- 
tion of  a  public  stream  made  by  law  a  hlf^* 
way,  to  tbe  person  or  property  or  life  of  an- 
other, the  individual  who  caused  the  Injury  In- 
directly will  not  be  held  liable  criminally  If  It 
occurred  from  events  or  circumstances  over 
whicb  he  had  no  control,  or  if  he  exercised  all 
the  care  In  the  management  of  his  craft  that 
skin,  caution,  and  prudence  would  seem  to  dic- 
tate while  pursuing  a  lawful  calling  in  a  pru- 
dent and  careful  manner ;  but  ttae  conduct  of 
one  charged  with  a  crime  which  happened  under 
sucb  circumstances  should  be  rigidly  scruti- 
nized. Com.  V.  Bllderback,  2  Pars.  Sel.  Bq.  Cas. 
447. 

Thus,  where  a  person  fell  overboard  from  a 
ship  at  sea,  tbe  commander  of  the  ship  cannot 
be  held  liable  for  manslaughter  In  failing  to 
stop  tbe  ship  or  lower  the  boats  or  do  anythlsg 
to  assist  bim,  where  It  appears  that  be  was 
killed  by  tbe  fall.  United  States  v.  Knowles, 
4  Sawy.  517,  Fed.  Cas.  No.  15,540. 

And  to  make  a  captain  of  a  steam  vessel  guil- 
ty of  manslaughter  In  causing  a  person  to  be 
drowned  by  running  down  a  boat  occupied  by 
such  persoD,  some  act  done  by  the  captain  must 
be  shown.  Ttae  mere  fact  that  tbe  boat  run  down 
was  not  seen.  Is  not  sufficient ;  but,  if  there 
was  sufficient  light,  and  tbe  captain  was  eith- 
er at  the  helm  or  any  other  station  to  command, 
and  did  that  which  caused  the  Injury,  he  Is 
guilty  of  maaslaugbter.  Rez  v.  Green,  7  Car. 
&  P.  156. 

And  irtiere  the  captain  of  a  steamboat  placed 
a  roan  foVward  to  keep  a  lookout,  and  when  the 
accident  In  question  happened,  about  half  an 
hour  afterwards,  the  captain  and  pilot  were 
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of  others,  and  be  likely  to  produce  fatal  in- 
juries, and  was  such  killing  the  direct,  nat- 
ural, and  proximate  result  of  such  negli- 
gence? If  the  evidence  satisfies  you  beyond 
a  reasonable  doubt  of  all  these  matters,  tben 
your  verdict  should  be  that  the  defendiint  is 
^ilty  of  manslaughter,  as  he  stands  chained 
ID  the  indictment;  otherwise  you  should  ac- 
quit hiin."  In  this  language  the  trial  court 
told  the  jury  that,  if  the  defendant's  conduct 
in  the  manner  of  riding  the  bicycle — its 
speed  without  signal  of  a  bell — was,  in  their 
judgment,  grossly  negligent,  it  was  an  un- 
lawful act,  and  tlicy  mi^t  find  that  in  such 
conduct  he  was  committing  an  unlawful  act, 
and,  if  it  resulted  in  the  death  of  Barrows, 
the  rider  was  guilty  of  manslaughter.  And 
it  was  left  to  the  jury,  and  they  were  di- 
rected, to  determine  from  the  evidence 
whether  or  not  the  acts  done  were  grossly 


negligent,  and  regardless  of  the  life  and  safe- 
ty of  another;  if  so,  to  convict. 

We  have  no  common-law  crimes  in  this, 
state.  We  think  such  has  been  the  uniform 
understanding  of  the  bar,  and  the  opinion  of 
both  the  judicial  and  legislative  departments^ 
of  our  commonwealth.  Before  the  trial  of 
this  case  there  was  but  one  other  case- 
brought  to  our  attention  where  the  proposi- 
tion nas  been  called  in  question.  Welter  v. 
State,  11)  Ohio  C.  C.  R.  166.  But  this  court 
ha»  settled  the  commonly  accepted  rule  in 
more  than  one  case.  In  8utcliffe  T.  State,. 
18  Ohio,  469,  477,  61  .Am.  Dec.  459,  Justice 
Avery,  speaking  for  the  court,  says:  "There 
is  no  common-law  crime  in  this  state,  and  we 
therefore  look  always  to  the  statute  to  ascer- 
tain w^iat  is  the  offense  of  the  prisoner,  and 
what  is  to  be  his  punishment.  ..." 
Again  on  same  page:    "What  is  affirmed  in 


on  tbe  bridge  between  tbe  paddle  boxes,  and  the 
nl^t  was  dark  and  rainy,  and  the  steamer  had 
a  Ilgbt  at  each  end  of  the  topsail  yard,  and  It 
appeared  tbat  the  man  sent  forward  to  keep  a 
lookout  left  bis  station,  and  the  steamer  ran 
down  a  smack,  and  a  person  therein  was  killed, 
— tbe  captain  and  pilot  are  not  responsible  for 
tbe  felony.  It  la  tbe  fault  of  tbe  person  who 
ought  to  have  been  on  lookout,  batwbodlsobeyed 
orders ;  though  the  rule  would  be  dlfler^t  If 
tbe  captain  had  called  blm  awar<  Bex  v.  Al- 
len, 7  Car.  ft  P.  1S8. 

Nor  Is  tbe  fact  that  valves  etc.,  of  a  steamer 
were  out  of  order  laQcIent  to  establlsb  guilt. 
In  a  prosecution  agalnat  the  master  and  engi- 
neer thereof  for  manslaughter  by  culpable  neg- 
ligence, for  tbe  death  of  three  persons  In  charge 
of  tbe  steamer,  earned  by  an  explosion  on  board. 
Beg.  V.  tiregorj,  2  Fost  ft  F.  158. 

And  the  act  of  a  person  on  board  a  ship,  who 
was  quarreling  with  a  person  In  a  boat  along- 
side ttae  ship,  of  giving  tbe  boat  a  shove  to  get 
rid  of  the  person  with  whom  be  was  quarreling, 
whereupon  the  latter,  being  Intoxicated,  lost 
bis  balance  and  fell  Into  the  water  and  was 
drowned,  does  not  amount  to  maaslaoghter.  Rex 
T.  Waters,  6  Car.  ft  P.  328. 

2.  Under  partknUar  $tatutet. 

While  tbe  gaestlon  as  to  what  cases  fall 
within  statutes  prohibiting  particular  negligent 
acts,  and  prescribing  punishment  for  homicide 
resulting  from  such  acta,  is  one  of  statutory 
construction,  the  general  rules  above  given  seem 
to  apply  on  tbe  question  as  to  what  constitutes 
negligence  under  such  statutes. 

Thus,  negligence  within  the  meaning  of  the 
act  of  Congress  (U.  S.  Bev.  Stat.  S  5844,  U.  S. 
Comp.  Stat.  1001,  p.  S620).  declaring  that  per- 
so'ns  employed  on  any  stpamboat  or  vessel,  by 
whose  negligence,  etc.,  the  life  of  any  person  Is 
destroyed,  shall  be  deemed  guilty  of  manslangb- 
ter.  Is  the  violation  of  some  rule  which  Is  made 
to  govern  and  control  In  the  discharge  of  some 
duty.    United  States  v.  Keller,  19  Fed.  633. 

And  the  pilot  of  a  vessel  which  collided  with 
another,  causing  deatb.  Is  guilty  of  manslangb- 
ter  under  tbat  act,  where  It  appears  tbat  tbe 
eolllslon  resulted  from  bis  omission  to  perform 
some  duty,  or  from  an  absence  of  proper  care, 
attention,  or  skill  on  his  part.  Ibid. 

And  It  Is  tbe  duty  of  a  captain  of  a  steam- 
boat whlcb  has  collided  with  another  craft  to 
ascertain  the  extent  of  injury  to  his  boat  with 
reasonable  promptitude,  and,  upon  discovering 
tbat  she  will  sink,  to  run  her  ashore  without 
unnecessary  loss  of  time ;  and  if  from  indeci- 
sion or  neglect  be  falls  to  do  so,  and  the  death 
01  L.  R.  A. 


of  passengers  or  others  results,  he  Is  responsi- 
ble therefor  under  that  act.  United  States  v. 
Warner,  i  KIcLean,  463,  Fed.  Gas.  No.  16,643. 

So,  ofllcers  of  a  steamboat  may  be  held  lia- 
ble for  manslaughter  under  that  act,  where  tbe- 
Injury  was  caused  by  making  t»o  large  flres 
or  raising  too  much  steam,  or  by  not  properly 
regulating  the  flres  or  the  amount  of  steam. 
The  Henry  Clay,  Fed.  Cas.  No.  6,375. 

And  where.  In  a  prosecution  under  tbat  act. 
It  appeared  tbat  there  was  an  unusual  pressure 
of  steam,  and  that  weights  were  hung  on  tbe- 
safety  valve;  and  that  tihe  engineer  sat  In  a 
chair  reading,  and  made  no  reply  to  a  sugges- 
tion that  the  boat  was  running  more  rapidly- 
than  usual,  and  steam  was  not  let  off  or  per- 
mitted to  escape,  either  at  stopping  places  or 
elsewhere;  and  tbat  tbe  boat  at  a  stopping 
place  ran  aground,  which  caused  her  to  careen, 
thus  throwing  the  water  in  the  hollers  to  the 
lower  side;  and  that  the  flres  were  continue* 
and  no  steam  was  let  off ;  and  that,  when  tbe 
wheel  made  a  few  strokes  of  backwater,  which 
drew  the  boat  fi-om  the  ground,  it  assumed  a 
level  position,  thus  throwing  tbe  water  back 
upon  the  hot  boiler  plates,  when  an  exploaloit 
Instantly  followed  causing  a  death, — It  Is  a 
qaestion  for  the  Jury  whether  the  engineer  was 
not  bound  to  ascertain  the  quantity  of  water  In 
the  bollera,  and  whether  it  was  not  his  duty  to- 
let  off  Bteam  whenever  the  boat  stopped,— es- 
pecially wiien  the  steam  was  high  ;  and  If  In 
this  respect  he  was  found  to  be  negligent,  a 
verdict  should  be  rendered  against  him.  Unite* 
States  V.  Taylor,  6  McLean,  242,  Fed.  Caa  No. 
16.441. 

And  the  omiBslon  to  raise  tbe  safety  valve  on 
the  enclne  of  a  steamboat  when  the  vessel  stops 
'at  a  (lock,  in  conformity  with  a  statutory  pro- 
'  vision  which  does  not  charge  tbe  engineer  with 
'  this  duty,  but  Is  Imperative  In  charging  th» 
mastcr  to  see  tbat  the  safety  valve  Is  raiaetf 
when  the  boat  stops.  Is  a  direct  violation  of 
the  law  by  tbe  master,  and  is  an  act  of  mis- 
conduct, luattention,  or  negligence  In  blm  with- 
in the  meaning  of  that  act    United  States  v. 
Farnbam,  2  Blatcbf.  528,  Fed.  Cas.  No.  15,071. 

And  the  omission  of  a  captain  to  give  ordera 
for  tbe  raising  of  the  safety  valve  of  the  englna 
when  tbe  boat  stops,  though  not  declared  1^ 
and  of  Itself  a  crime.  If  It  causes  the  death  of 
a  person  on  the  boat.  Is  competent  evidence  ot 
misconduct  or  negllRence  on  his  part,  which 
Is  made  criminal  by  that  act.  Ibid. 

So,  an  allegation  In  a  prosecution  against  tbe- 
master  of  a  vessel  for  tbe  homicide  of  a  pas- 
senger who  fell  overboard  at  a  place  wher* 
the  deck  was  ungnarded,  based  on  V.  S.  Bev. 
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Ihis  statute  of  manslaughter  of  the  charac- 
ter which  this  count  was  intended  to  reach, 
■except  that  the  slayer  must  be  in  the  com- 
mission at  the  time  of  some  unlawful  act?" 
Aho  on  page  477,  18  Ohio,  and  oil  page  459, 
-SI  Am.  Dec.:  "It  is  claimed  for  the  plain- 
tiff in  error  that  there  is  no  allegation  m  the 
•oouat  of  the  unlawful  act  designated  in  the 
^sttitute.  It  was  necessary  to  allege  in  the 
indictment  that  the  person  was  engaged  in 
the  commission  of  some  unlawful  act.  And 
tliii^  allegation,  it  appears  to  the  court,  is 
distinctly  made  in  that  part  of  the  indict- 
ment which  charges  the  prisoner  with  ah  as- 
siuilt  upon  the  person  killed,  and  unlawfully 
diMcharging  and  shootins  off  at  him  a  loaded 
^n.  Tills  sudciently  describes  an  unlawful 
act.  ..."  As  before  stated,  our  stat- 
ute now  provides  for  a  shorter  form  of  in- 
dictment, but  it  does  not  dispense  with  the 


ingredients  of  manslaughter  as  defined  in  the 
former  statute.  In  Smith  v.  State,  12  Ohio 
St.  466,  4G9,  80  Am.  Dec.  355,  this  court 
says:  "It  must  be  borne  in  mind  that  we 
have  no  common-law  offenses  in  this  state. 
No  act  or  omission,  however  hurtful  or  im- 
moral in  its  tendencies,  is  punishable  as  a 
crime  in  Ohio  unless  such  act  or  omission  is 
specially  enjoined  or  prohibited  by  the  stat- 
ute law  of  the  state.  It  is  therefore  idle  to 
speculate  upon  the  injurious  consequences  of 
permitting  such  conduct  to  go  unpunished, 
or  to  regret  that  our  Crimimd  Code  has  not 
the  expansiveness  of  tlie  common  law."  The 
same  statement  of  the  law  was  again  made 
in  Mitchell  v.  State,  42  Ohio  St.  383,  and 
other  decisions  of  this  court.  Vve  think  the 
same  rule  abides  in  many,  if  not  all,  of  the 
other  states  of  the  Union  whose  l^slatures 
have  made  codes  or  systems  of  statutory 


-Stat,  f  4477  (V.  S.  Comp.  Stat  1901,  p.  3052), 
requiring  paesenger  steamers  during  the  nlgbt 
to  keep  a  suitable  number  of  watchmen  on  each 
•deck  to  give  alarm  In  case  of  accident,  charging 
that  the  defendant,  contrary  to  bis  duty  as 
captain,  did  not,  on  the  nl|^t  of  the  day  stated 
in  the  Indictment,  keep  a  suitable  number  of 
watchmen  on  tbe  saloon  deck  of  the  steamer,  hj 
reason  of  which  neglect  do  proper  measures 
for  the  rescue  of  tbe  passenger  who  fell  over- 
board were  taken,  for  wane  of  which  she  was 
-drowned, — sufficiently  charges  manslaughter  as 
deilaed  Iq  L".  S.  Rev.  Stat,  f  5344  (U.  S.  Comp. 
8tat.  l»ul.  p.  36:^9).  United  States  v.  Beacbam, 
20  Fed.  i;S4. 

The  destruction  of  life,  however,  is  tbe  es- 
sence of  the  offense  defined  by  that  act,  and  it 
1»  not  snlBclent  that  the  officer  has  been  guilty 
of  misconduct,  negligence,  and  Inattention ;  hu- 
man life  must  have  been  destroyed,  and  the 
ofFunder  Is  guilty,  not  when  the  misconduct  or 
negligence  occurs,  but  when  such  conduct  bears 
fruit  by  causing  the  death  of  a  human  being ; 
and,  where  the  negligence  occurs  In  one  jurla- 
.dlctlon  and  the  death  In  another,  the  courts 
of  the  former  Jurisdiction  cannot  try  the  offend- 
er.   Ke  Doig,  4  Fed.  103. 

And  to  Justify  a  verdict  of  guilty  of  man- 
elaugbter,  under  a  count  in  an  Indictment  cbarg- 
log  that  it  was  tbe  duty  of  the  defendants  to 
keep  a  lookout  and  so  steer  and  navigate  tbe 
boat  as  to  avoid  collision ;  and  that  they  neg- 
lected such  duties,  whereby  a  collision  took 
place  and  the  boat  was  sunk  and  the  lives  of 
designated  persons  were  destroyed,  the  Jury 
must  be  eatlsfled  that  the  pei-sons  whose  lives 
are  averred  to  have  been  destroyed  came  to 
their  dentil  as  a  result  of  the  collision.  Unit- 
ed States  V.  Warner,  4  McLean,  4S3,  Fed.  Cas. 
No.  16,643. 

And  the  pilot  of  a  vessel  colliding  with  anoth- 
er, from  which  death  resulted.  Is  only  respon- 
sible under  that  act  for  his  own  conduct,  and 
not  for  the  conduct  of  any  other;  and  If  the 
collision  was  the  result  of  misconduct,  negli- 
gence, and  inattention  to  duty  of  others,  uid 
be  In  no  wise  contrlbnted  to  it,  no  blame  can 
attach  to  him.  United  States  v.  Keller,  19 
Fed.  633. 

And  while  a  captain  of  a  steamboat  is 
charged  with  responsibility  for  tbe  right  per- 
formance of  all  duties  which  appertain  to  the 
command  and  management  of  the  propelling 
power  of  tbe  vessel,  Including  those  of  the  en- 
gineer lu  bis  special  department  and  of  the  pi- 
lot In  bis,  and  he  Is  criminally  responsible  for 
any  negligence  of  any  of  tbe  ofBcers ;  if  be  pro- 
cures competent  persons  for  tbe  performance  of 
such  duties,  and  gives  them  injunctions  to  per- 
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form  them, — tbe  law  will  not  Impute  the  kill- 
ing  to  him,  If  they,  without  bis  knowledge,  neg- 
lect the  duties  assigned  to  them,  thereby  caus- 
ing death.  United  States  v.  Farnbam,  2 
Blatcbf.  328,  Fed.  Cas.  No.  16,071. 

Nor  should  tbe  officers  of  a  steamboat, 
charged  with  neglect  of  duty  whereby  their 
boat  came  In  collision  with  a  schooner,  be  con- 
victed of  manslaughter  under  that  act,  because 
their  boat  was  sunk  and  Uvea  were  destroyed, 
where  It  appears  that  the  accident  was  the  re- 
sult of  misconduct  or  unskilfulness  In  the  per- 
son in  diarge  of  the  schooner,  or  that  tbe  col- 
lision was,  for  any  other  cause,  unavoidable. 
United  States  v.  Warner,  4  McLean,  463,  Fed. 
Cas.  No.  10,643. 

And  where  a  collision  took  place  between  ves- 
sels through  the  alleged  n^llgence  and  miscon- 
duct of  tbe  officers  of  one  of  tbe  vessels,  and 
tbe  passengers  thereon  were  told  that  they 
would  be  safe  If  they  remained  on  the  upper 
deck,  and  those  who  remained  on  tbe  upper 
deck  were  saved ;  but,  under  tbe  Influence  of 
alarm,  some  of  them  unnecessarily  and  Indis- 
creetly leCt  the  boat  when  sinking,  on  floats, 
rafts,  etc.,  and  were  drowned, — the  loss  of  their 
Uvcs  Is  not  so  connected  with,  and  such  a  neces- 
sary result  of,  the  collision,  that  tbe  ottews 
can  be  held  criminally  responrible  therefor  tm- 
der  that  act.  Ibid. 

A  vessel  not  propelled  in  whole  or  in  part  by 
steam  does  not  come  within  the  terms  of  the 
act  of  Congi-ess  of  July  7,  18SS(  5  Stat,  at  L. 
306,  chap.  191,  I  12),  providing  that  ev- 
ery person  employed  on  board  of  any  steamboat 
or  vessel  propelled  in  whole  or  in  part  by  steam, 
I)y  whose  negligence,  mlscondaet,  or  inattention 
tbe  life  of  any  pei'son  or  persons  may  be  de- 
stroyed, shall  be  deemed  guilty  of  manslaugh- 
ter.   United  States  v.  Holmes,  104  Fed.  884. 

But  the  act  of  Congress  of  February  28,  1871 
(U.  S.  Rev.  Stat.  |  5344,  U.  8.  Comp.  Stat 
1901,  p.  3629),  amending  the  act  of  July  7, 
18;i8  (5  Stat,  at  L.  306,  chap.  191,  1  12),  by 
omitting  the  phrase  contained  In  the  former 
statute,  "proiielled  tn  whole  or  in  part  by 
steam,"  was  Intended  to  extend  tbe  terms  of 
the  statute  to  Include,  not  only  vessels  propelled 
in  whole  or  In  part  by  steam,  but  any  steamboat 
or  vessel  on  the  navigable  waters  of  the  United 
States;  and,  under  U.  S.  Rev.  Stat.  |  3  (U.  S. 
Comp.  Stat.  1901,  p.  4),  defining  tbe  word  "ves- 
sel" to  include  every  description  of  water  craft 
or  other  artlHclal  contrivance  used,  or  capable 
of  being  used,  as  a  means  of  transportation  on 
water,  sailing  yachts  would  be  included,  fbid. 

And  by  misconduct,  negligence,  or  inatten- 
tion In  the  management  of  vessels,  mentioned 
In  such  acts,  makins  the  destmetlon  of  life 
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crimee.  It  evidently  is  true  of  the  Federal 
government,  as  settled  by  repeated  decisions 
of  the  Supr^e  Court  of  the  United  States. 
UHited  States  v.  WomtU,  2  Dall.  384,  1  L. 
ed.  426,  Fed.  Cm.  No.  16,766;  United  States 
V.  Budaon.  7  Cranch,  32,  3  L.  ed.  259;  Penn- 
sylvania V.  Wheeling  d  B.  Bridge  Co.  13 
How.  518,  14  L.  ed.  249:  and  later  cases  in 
that  court.  When  our  legislature  first  en- 
acted statutes  upon  the  subject  of  homicide, 
and  deflning  its  different  degrees,  it  did,  as 
to  manslaughter,  what  the  statute  suggests, 
— adopted  almost  literally  the  oommon-law 
definition.  SutcUffe  v.  State,  18  Ohio, 
469,  51  Am.  Dec.  4S9.  But  when  this  defi- 
nition was  borrowed  and  adopted  by 
our  l^slature,  it  was  adopted  not  in 
part,  but  as  a  whole,  and  the  act  com- 
mitted when  the  unintentional  killing  oc- 
curs must  be  a  violation  of  some  prohibitory 


law.  The  very  word  "unlawiul,"  in  criminal 
jurisprudence,  means  that,  and  nothing  less.. 
Surely  the  iQffislatnre  did  not  intend  to 
adopt  part  of  the  common-law  description  of 
the  offense  as  a  statutory  provision,  and 
I  leave  the  other  part  of  the  expansiveness  of' 
■  the  common  law.  Yet  that  is  practically  the 
construction  which  the  lower  courts  miist 
have  placed  upon  our  statute  against  man- 
slaughter. We  assume  that  the  facts  show 
conduct  grossly  negligent  in  character. 
There  was  no  malice  and  no  quarrel  between 
defendant  and  the  deceased.  The  killing  wa»- 
unintentional.  It  was  manslaughter  never- 
theless, if  the  slayer  was  then  in  commission- 
of  some  unlawful  act.  The  jury  were  told 
that  if,  in  their  jud^ent,  the  accused  was 
guilty  of  gross  negligence,  and  a  disregard 
for  the  lives  and  safety  of  others,  the  state- 
was  entitled  to  a  verdict  of  manslaughter. 


thereby  maDstauRhter  Id  a  persoo  employed 
thereon,  1b  meaat  the  omission  or  commlssloa 
of  Any  act,  the  omission  or  commlssloD  of  which 
might  naturally  lead  to  such  consequences ;  and 
It  Is  Immaterial  what  may  be  the  degree  of  the 
misconduct,  whether  slight  or  gross,  if  the 
proof  sbowfl  that  the  destrDctloa  of  life  was 
the  neceasary  or  most  probable  result  of  It. 
United  States  v.  Parnbam,  2  Blatehf.  528,  Fed. 
Cas.  No.  15,071. 

.^nd  everj'one  who  assumes  to  perform  cer- 
tain duties  aa  captain,  pilot,  or  otherwise  on 
board  a  vewel  la  made  reqKmaible  tliereby  for 
any  act  done  throu^  Ignorance  or  negligence, 
without  reference  to  his  fitness  for  sncb  duty ; 
he  1b  guilty  though  the  act  which  destroys  life 
was  done  through  Ignorance.  United  States 
V.  Taylor,  5  McLean.  242,  Fed.  Cas.  16.441. 

And  It  Is  not  necessary,  under  U.  8.  Bev. 
Stat.  I  5344  (U.  S.  Comp.  Stat.  1901,  p.  3029), 
to  Bod  that  the  defendant  was  guilty  of  wilful 
or  Intentional  misconduct,  negligence,  or  Inat- 
tention to  duty  ;  It  Is  sufficient  that  he  was  guilty 
of  a  violation  of  the  statute.  United  States  v. 
Keller,  lU  Fed.  033 ;  The  Henry  Clay,  Fed.  Cas. 
Mo.  6,875 ;  United  States  t.  Farnham.  2  Blatehf. 
528,  Fed.  Cas.  15,071 ;  Charge  of  Grand  Jury, 
1  Newberry,  Adm.  S23,  Fed.  Cas.  No.  18,253; 
United  States  v.  Warner,  4  McLean,  468,  Fed. 
Cas.  No.  10,043. 

Hoe  Is  it  necessary.  In  a  prosecution  under 
that  act,  to  charge  and  prove  that  the  acts 
were  done  with  criminal  Intent,  or  maliciously 
done  or  with  the  purpose  to  take  the  life  of 
any  person ;  it  is  sufficient  merely  to  charge 
tiie  inattention,  negligence,  or  mlscondnct  which 
resulted  In  the  loss  of  buman  life.  United  State* 
V.  Holmes.  104  Fed.  884. 

And  an  Indictment  for  manslaughter,  under 
U.  S.  Rev.  Stat.  |  6344  (U.  S.  Comp.  Stat  1901, 
p.  8628).  following  tbe  words  of  the  statute, 
IS  not  sufficient ;  the  pleader  should  describe 
Bome  facts  upon  which  tbe  government  relied 
to  prove  misconduct,  negligence,  or  Inattention 
to  duties  on  the  part  of  the  defendant.  United 
States  V.  HolUbauer,  40  Fed.  70. 

But  a  pilot  cannot  be  convicted  under  U.  S. 
Bev.  Stat  |  5344  (U.  8.  (>>mp.  Stat  1901,  p. 
8629).  making  every  owner,  lnq>ector,  or  other 
public  officer  tbroo^  whose  fraud,  connivance, 
misconduct,  or  violation  of  law  the  life  of  any 
person  Is  destroyed,  guilty  of  manslaughter,  for 
the  iciUlDg  of  a  person,  alleged  to  be  due  to  tak- 
ing more  passengers  on  board  than  permitted  by 
tbe  certificate  of  Inspection;  "the  other  public 
officer"  referred  to,  t>elng  one  who  has  some- 
thing to  do  with  regulating  or  limiting  the 
number  of  pass^gers  to  be  taken  on  lx>ard,  over 
wbich  tbe  pilot  baa  no  authority,  /bid. 
61  L.  H.  A. 


And  where  the  steward  of  a  ship  is  chargetf" 
wth  the  manslaughter  of  several  persons  who- 
perished  In  a  Are  which  took  place  on  board, 
tbe  Jury,  to  convict  most  be  satisfied  that  tbe 
act  done  was  dangerous,  having  regard  to  the- 
place  or  the  contents  of  the  place  In  which  It 
was  done,  for.  If  not,  it  would  not  be  an  act 
tending  to  tbe  Immediate  loss,  destruction,  or 
serious  damage  of  tbe  sblp,  within  tbe  mean- 
ing of  the  merchant's  shipping  act  of  1854,  |- 
239,  making  such  an  act  a  misdemeanor.  Keg. 
V.  Gardner,  1  Fost  A  F.  069. 

But  while  %  warrant  idiarging  that  person* 
who  had  charge  of  a  boat,  for  tbe  purpose  or 
excelling  in  speed  anotber  boat,  and  for  In- 
creasing tbe  speed  of  their  boat  created  an  un- 
due and  unsafe  quantity  of  steam,  and  in  so 
doing  made  excessive  fires  without  using  ordi- 
nary prudence  In  their  management,  in  conse- 
quence whereof  the  boat  took  fire  and  deaths- 
ensued.  Is  Insufficient  under  tbe  statute  pro- 
viding that  the  killing  of  a  human  being  with, 
out  authority  of  law,  when  perpetrated  by  on 
act  Imminently  dangerous  to  others,  evIncIng^ 
a  depraved  mind  regardless  of  human  life,  al- 
though witbont  premeditated  design  to  effect 
tbe  death  of  any  particular  Individual,  Is  mur- 
der, for  want  of  an  allegation  of  an  Inteatloa 
to  do  bodily  barm,  which  Is  an  essential  ele- 
ment constituting  tbe  crime  of  murder, — it  will' 
warrant  holding  uich  persons  for  manriauf^- 
ter  in  tlie  first  degree  under  2  N.  T.  Bev.  Stat 
001,  I  6,  deflning  It  to  be  the  killing  of  a  human 
being  without  tbe  design  to  effect  death  by  the 
act  procurement  or  culpable  negligence  of  an- 
other, while  such  other  la  engaged  In  the  per- 
petration of  any  crime  or  misdemeanor  not 
amounting  to  a  felony.  People  em  ret.  McMa- 
hon  V.  Westchester  County  Sheriff,  1  I^rk. 
Crim.  Bep.  059. 

And  manslaughter  committed  wltbln  tbe  ter- 
ritorial limits  of  a  state  by  tbe  misconduct  or 
negligence  of  a  pilot  licensed  under  the  Fed- 
eral laws,  in  charge  of  a  vessel  which  comes 
Into  collision  with  another  vessel  causing  tne 
death  of  a  person,  is  punishable  under  botta 
Federal  and  state  laws ;  and  the  fact  that  It  Is 
made  an  olfense  against  the  United  States  l>r 
U.  S.  llev.  Stat.  8  5344  (U.  8.  Comp.  Stat  1001» 
p.  3629),  does  not  prevent  Its  punishment  un- 
der the  state  laws.  People  v.  Welch,  141  M.  Y. 
200,  24  L.  U.  A.  117,  30  N.  E.  328,  Afflrmlnr 
74  Hun,  474,  20  N.  Y.  Supp.  694. 

And  an  indlctmoit  charging  manslaugfater  un- 
der U.  8.  Bev.  Stat  i  6344  (V.  B.  Comp.  Stat 
1901,  p.  3029),  charing  tbe  master  of  a  ves- 
sel with  a  violation  of  V.  S.  Rev.  Stat  |  4465 
<U.  S.  Comp.  Stat  1901,  p.  3046),  which  is  a 
public  law,  and  which  forbids  the  taking  on 
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In  considering  this  rather  unusual,  if  not 
new^  constructioR  of  the  law,  we  mu£t  not 
for^  a  few  elementary  principles  of  the 
law  of  negligence.  It  (n^ligence)  may  con- 
aist  of  acts  of  omission  as  well  as  oommie- 
•ion,  and  what  may  be  mere  ordinary  negli- 
gence under  one  class  of  circumstances  and 
conditions  may  become  gross  negligence  un- 
der other  conditions  and  circumstances. 
Negligence  is  the  failure  to  exercise  ordinary 
care.  Gross  negligence  may  consist  in  fail- 
ure to  exercise  any  or  very  slight  care. 
There  are  other  definitions,  but  these  are 
sufficient  now  for  our  purpose.  So  we  may 
truly  say  that  nc^igenoe  differs  only  in  de- 
gree. With  this,  we  cannot  overlook  what 
experience  has  taught  for  many  years, — that 
what  may  seem  ordinary  negligence  when 
contemplated  by  one  mind  may  oe  r^^rded 
by  another  as  veiy  gross  nt^Ugeaoe.  The  in- 

tward  an?  steamer  a  greater  number  ot  pas- 
sengers tban  Is  cited  In  tbe  certificate  of  tn- 
spectlon,  charging  tbat  the  deceased  came  to 
her  death  by  the  defendant's  disregard  of  that 
law,  though  perhaps  not  containing  the  tech- 
nical tDllness  and  verbosity  sometimes  found  In 
Indictments,  Is  sufficiently  clear  and  certain  to 
Inform  the  defendant  of  the  nature  of  the  accu- 
sation against  him.  United  States  t.  Boltz- 
haner,  40  Fed.  76. 

d.  In  ppootMtfr  me4M»Mt  tirgory,  «to. 
1.  The  EngUth  doetriM. 

Criminal  negligence  may  consist  In  the  neg- 
ligent use  of  medicines  In  the  use  of  which  care 
Is  required,  and  of  the  properties  of  which  the  . 
person  using  them  Is  Iffiorant    Beg.  t.  Uark- 
UBS.  4  Fost.  &  F.  806. 

Any  perstm,  whether  licensed  or  unlicensed 
as  a  medical  practitioner,  who  deals  with  the 
life  or  health  of  others.  Is  bound  to  use  com- 
petent skill  and  snfflclent  attention ;  and,  it  the 
patient  dlM  for  want  of  either,  such  person  Is 
gollty.of  manslau^ter.  Bex  t.  Splller,  5  Car. 
&  P.  883. 

And  a  person  undertaking  to  cure  a  disease, 
whether  be  has  received  a  medical  education 
or  not,  who  Is  guilty  of  gross  negligence  in  at 
'  tending  his  patient  after  he  has  applied  a  rem- 
edy, or  of  gross  negligence  In  the  application  of 
It,  In  consequence  of  either  of  whleb  death  en- 
sues, is  guilty  of  manslangbter.  "Bxx.  r.  Long. 
4  Car.  &  F.  423. 

A  party  not  having  a  medical  education  has 
no  right  to  haiard  medicine  of  a  dangerous  ten- 
dency, when  medical  assistance  can  be  had,  and, 
if  he  does  so,  he  docs  It  at  bis  own  peril ;  and 
where  such  person  takes  It  upon  himself  to  ad- 
minister medicine  which  may  have  a  dangerous 
effect,  and  such  medicine  destroys  the  life  of 
the  person  to  whom  It  Is  administered,  It  is 
manslangbter  In  him,  tiiou^  he  does  not  mean 
to  cause  death,  bat  means  to  produce  benefi- 
cial results.  Kex  v.  Simpson,  1  Lewln  C.  C. 
172 ;  Beg.  v.  Harkuss,  4  Fost  &  F.  856 ;  Bex  v. 
Webb,  1  Hoody  &  B.  4U5,  2  Lewln  C.  C.  196; 
Beg.  T.  MacLeod.  12  Cox  C.  C.  534;  Beg.  t. 
BoU,  2  Fust,  ft  F.  201. 

And  one  who  administers  a  poison  to  another 
without  knowledge  .or  taking  pains  to  find  out 
what  its  effect  would  be,  or,  if  knowing  tbe  ef- 
fect, administers  it  without  giving  adequate 
and  proper  directions  as  to  Its  use.  Is  guilty 
of  culpable  negligence,  and  liable  for  manslaugh- 
ter If  death  results  therefrom.  Beg.  T.  Cham- 
berlaln,  10  Cox  C  C.  486. 

Thus,  U  a  person  deals  oot  morphia  or  soma 
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ferenees  drawn  from  the  same  facts  by  dif- 
ferent minds  may  often  greatly  differ. 
Hence,  when  we  look  to  the  case  as  it  ap« 
peared  in  the  trial  court,  we  see  that,  with- 
out any  rule  of  conduct  prescribed  statute- 
to  govern  the  case,  the  rule  for  the  first  time- 
was  to  be  established  by  the  verdict  of  the 
jury  and  sentence  of  the  court.  Up  to  that 
time  the  behavior  of  the  defendant  had  vio- 
lated no  law.  It  was  for  the  jury  to  say, 
under  the  instructions  given,  whether  the  ac- 
cused hud  been  guilty  of  gross  n^ligence. 
If  .so,  although  the  killing  was  unintentional 
and  free  from  malice,  it  was  manslaughter. 
In  England,  the  home  of  the  common  law, 
and  where  it  attained  its  wonderful  growth,, 
and  from  which  we  have  borrowed  to  a  large 
extent,  it  became  necessary'  and  was  perr 
missible  to  build  up,  by  the  pen  of  law  writ- 
ers and  adjudged  oases,  a  system  of  criminal 

other  poison,  and  It  Is  administered  without 
proper  care,  skill,  and  caution,  and  without 
knowledge  of  Its  nature,  and  death  results,  the- 
person  so  dealing  it  out  Is  guilty  of  manslaugh- 
ter.  Beg.  V.  UacLeod,  12  Cox  C.  C.  684. 

And  where,  a  child  being  ill,  the  mother  seat 
her  son  to  a  chemist  for  paregoric,  and  the 
chemist's  apprentice  delivered  a  vial  with  a 
paregoric  label  on  it,  but  with  laudanum  in  it, 
and  It  was  given  to  the  child,  who  was  nine- 
years  old,  and  Its  death  was  caused  thereby,— 
It  Is  SDfilcIent  to  hold  the  chemist  for  man- 
slaughter. Tessymond's  Case,  1  Lewln  C  C. 
169. 

But  a  mistake  upon  the  part  of  a  chemist  In- 
putting poisonous  linament  Into  a  medicine  bot- 
tle Instead  of  a  linament  bottle,  in  consequence 
of  which  the  linament  was  taken  Internally  by 
his  customer,  who  was  killed,  does  not  amount 
to  such  criminal  negligence  as  would  warraat- 
hls  conviction  for  manslaughter,  where  the 
chemist  was  put  out  of  his  ordinary  course  of 
conduct  by  the  cnstomet  sending  bottles  of  his- 
own.   Reg.  v.  Noakes,  4  Fost.  ft  F.  920. 

And  where  an  Irregular  and  apparently  on- 
skilled  practitioner  administered  colchlcum  to 
a  person  laboring  under  a  disease  of  the  heart, 
which  tends  to  depress  and  weaken  the  heart's 
action  and  render  a  heart  already  enfeebled, 
less  able  to  keep  up  tbe  circulation,  thus  tend- 
ing to  produce  exhaustion,  and  death  resulted^ 
It  should  be  left  to  the  Jury,  In  a  prosecntloa. 
for  manslaughter,  to  say  whether,  on  the  evi- 
dence, such  death  resulted  from  natural  causes, 
or  whether  It  was  caused  by  the  medicine  thus- 
prescribed.    Beg.  T.  aiarkuss,  4  Fost.  ft  F.  856. 

So,  one  who  uses  dangerous  applications  Is- 
bound  to  exercise  skill  In  their  use,  and  tbe  ap- 
plication by  an  ignorant  person  of  corrosive 
sublimate  to  a  cancer  on  another  person,  whlch- 
causes  death,  la  evidence  tot  the  Jnry,  on  a  pros- 
ecution for  manslangbter,  on  the  question  as  to- 
whether  under  all  tbe  circumstances,  the  person 
applying  It  acted  with  criminal  inattention  and. 
carelessness.   Beg.  v.  Crook,  1  Fost.  ft  F.  521. 

And  where  the  death  of  a  patient  Is  OMa- 
sloned  by  tbe  application,  by  a  medical  practi- 
tioner, of  a  lotion  to  the  skin,  evidence  may  be 
given.  In  a  prosecution  for  manslaughter, 
against  blm,  of  the  effect  of  the  lotion  when  aiK 
piled  to  other  patlmts.  Bex  v.  Long,  4  Car. 
ft  P.  808. 

And  an  allegation  in  an  indictment  against  a- 
person,  acting  as  a  medical  practitioner,  charge 
Ing  tbat  the  death  of  a  person  was  caused  by  a> 
plaster  made  and  applied  by  the  accused.  Is  anfll- 
clently  proved  by  lowing  that  three  plasters, 
were  applied,  two  of  them  by  accused,  and' 
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jurisprudence,  and  enforce  it  until  Parlia- 
ment would  occupy  the  ground  and  supplant 
it.  But  that  country,  while  so  doin^  was 
under  no  written  constitution,  and  ex  post 
facto  or  retroactive  laws  might  be  laid  down 
by  the  courts  or  enacted  by  Parliament.  Not 
BO  in  this  country,  where  we  have  a  written 
comtitution  prohibiting  retroactive  and  ew 
.post  facto  legislation.  Weeks  or  montiis 
after  the  negligent  acts  involved  in  this  case, 
we  have  the  rule  of  conduct  of  the  defend- 
ant passed  upon  and  defined  by  a  verdict 
upon  the  all-importaQt  and  indispensable  ele- 
ment of  manslaugihter  based  on  the  facts  of 
the  ease.  It  is  retroactive  in  its  effect.  An 
act  of  the  legislature  attempting  to  so  op- 
erate would  oe  promptly  held  unconstitu- 
tional. Can  we  sustain  a  construction  of 
our  statute  against  manslaughter  which  will 
have  the  same  effect?  In  our  judgment,  the 
unlawful  act,  the  commission  of  which  gives 
color  and  character  to  the  unintentional  kill- 


that  the  tbtird  was  made  from  materlats  tar- 
nlsbed  hy  blm.  Rex  v.  Splller,  6  Car.  &  P. 
:333. 

So.  a  person  practising  medicine  Is  not  Jua- 
tlfled  Id  making  use  of  Inatruments  In  them- 
selves dangerous  unless  he  does  so  with  a  prop- 
er degree  of  skill  and  caution  ;  and  wbere  be 
-does  BO  and  causes  the  death  of  a  pei-son  by 
want  of  Bbltl  and  caution,  he  Is  guilty  of  man- 
slaughter.   Reg.  V.  Spilling,  2  Moody  St  R.  107. 

And  the  question  for  the  Jury  In  a  prosecu- 
tion against  one  who  causes  the  death  of  an- 
■  other  hf  surgical  treatment  Is  whemer  de- 
ceased died  from  the  effects  of  the  operation 
performed  on  him  by  accused,  and  whether  the 
treatment  pursued  hy  the  accused  In  the  case 
of  the  deceased  was  marked  by  negligence,  un- 
■kllfulnesB,  and  Ignorance.  Beg.  v.  Whitehead, 
8  Car.  &  K.  202. 

If,  however,  a  part:r  having  a  competent  de- 
gree of  skill  and  knowledge  aa  a  physician 
makes  an  accidental  mistake  in  his  treatment 
of  a  patieut,  through  which  mistake  death  en- 
sues, he  Is  not  thereby  rendered  guilty  of  man- 
slaughter. Kei  V.  Webb,  1  Moody  &  R.  405,  2 
LewlD  C.  C.  196. 

And  If  a  person  bona  Bde  and  honestly  exer- 
■ctslng  his  best  skill  to  cure  a  patient  performs 
an  operation  which  causes  the  patient's  death, 
he  is  not  guilty  of  manslaughter ;  and  It  makes 
no  difference  whether  he  be  a  regular  sur- 
geon or  not,  or  whether  he  bad  a  regular  med- 
ical education  or  not ;  though  a  person  not 
legally  qualified  to  practise  as  a  surgeon  may  be 
liable  for  penalties.  Bex  v.  VanButchell,  3 
Car.  &  P.  620. 

A  person  acting  as  a  medical  practitioner, 
whether  licensed  or  unlicensed.  Is  not  criminal- 
ly responsible  for  the  death  of  a  patient  occa- 
sioned by  bis  treatment,  unless  bla  conduct  la 
characterized  by  gross  Ignorance  of  his  art, 
or  grosa  and  scandalous  Inattention  to  his  pa- 
tient's safety.    Rex  v.  Long,  4  Car.  &  P.  398. 

In  the  above  case,  a  distinction  was  drawn 
between  it  and  a  case  therein  cited,  in  which 
a  person  assuming  to  act  as  a  medical  practi- 
tioner was  a  blacksmith,  and  was  drunk,  and 
was  so  ignorant  of  the  proper  steps  that  he  to- 
tally neglected  what  was  absolutely  necessary. 

Within  this  rule.  In  a  prosecution  on  an  in- 
dictment against  a  physician  for  administer, 
tng  polscn  by  mistake,  in  order  to  sustain  the 
burden  of  dhowlng  that  tbe  giving  of  poi- 
son was  tbe  result  of  criminal  negligence 
-on  the  part  of  tbe  accused,  It  is  not  enough 
to  show  that,  in  dlapenslDg  hia  own  drugs,  he 
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ing,  is  an  act  prohibited  by  law,  and  that 
such  is  the  natural  meaning  of  the  term  or 
clause  when  used  in  the  parlance  of  crim- 
inal jurisprudence. 

Another  observation  is  appropriate  here. 
The  nncertain^  of  tiie  common  law.  Smne 
principles  which  are  deemed  common  law  in 
Ohio  are  not  so  regarded  in  other  states,  and 
what  some  of  them  regard  as  common  law 
we  do  not  recognize  as  such  in  Ohio.  There- 
fore the  wisdom  of  enacting  a  system  of 
penal  laws  at  the  beginning  of  our  statehood, 
and  of  improving  and  expaitding  it  as  fast 
as  conditions  of  socie^  required.  The 
growth  of  such  legislation  is  itself  against 
the  holdings  of  the  lower  courts.  What  acts 
or  omissions  in  earl^  years  were  harmless, 
owing  to  the  sparsity  of  population  and 
character  of  property  and  business  then 
owned  and  conducted,  afterwards,  as  popula- 
tion increased,  and  business  relations  b^jame 
diversifieil,  became  injurious  to  others;  and 

supplied  a  mixture  containing  a  large  quan- 
tity of  poison ;  It  must  be  made  to  appear  that 
there  was  such  gross  and  culpable  negligence 
as  would  tend  to  show  an  evil  mind.  Reg. 
V.  (Jpencer,  10  Cox  C.  C.  525. 

And  where  It  appears  that  the  cork  waa 
found  broken  and  half  out  of  a  bottle  contain- 
ing proBBlc  acid,  so  that  It  was  Impoaalble  to 
say  how  mncb  of  the  poison  might  have  escaped, 
or  that  the  liquid  might  have  dropped  faster 
than  the  accused  supposed  It  would,  the  giving 
of  an  overdose  is  not  auch  cnlpable  negllg<race 
as  would  make  the  person  giving  It  crlmlnallr 
responsible.    Reg.  v.  Bull.  2  Post.  &  F.  201. 

And  where  It  appears  Uiat  medicine  was  pre- 
scribed for  a  young  child,  and  that  the  mother 
took  the  advice  of  tbe  person  prescribing  It, 
and  that  tbe  child  got  much  better,  and  that 
she  then  left  off  giving  the  medicine,  whoi  It 
died,  a  favorable  view  of  the  conduct  of  tlie 
accused  should  be  recommended.  Reg.  v.  CrlelL 
1  Fost.  &  F.  519. 

And  evidence.  In  a  prosecution  for  manalangb- 
ter  by  reason  of  gross  negligence  and  Ignorance 
In  surgical  treatment,  as  to  former  caaea  treated 
by  the  aeeased,  cannot  be  gone  into  either 
one  side  or  the  other,  thoogh  wltneasefl  mmj 
be  asked  their  opinion  as  to  the  scientific  ^111 
of  tbe  accused.  Beg.  v.  Whitehead,  S  Car.  ft 
K.  202. 

Tbe  question.  In  a  proaecoUon  against  a  per- 
son assuming  to  act  as  a  medical  practitioner, 

who  Is  alleged  to  have  caused  the  death  of  a 
patient  by  crlmiaal  negligence,  la  whether,  with 
reference  to  tbe  remedy  be  used  and  the  con- 
duct  be  displayed,  he  acted  with  a  due  degree 
of  caution ;  or,  on  the  other  hand.  Did  he  act 
with  gross  and  Improper  rashness  and  want  of 
caution?    Rex  v.  Txing,  4  Car.  k  F.  423. 

It  Is  not  a  crime  to  administer  medicine,  bnt 
it  Is  a  crime  to  administer  It  so  carelessly  and 
rashly  as  to  produce  death.  Reg.  v.  Crick,  1 
I-'ost.  &  F.  519. 

So,  gross  want  of  care,  and  gross  and  culpa- 
ble want  of  skill.  In  one  acting  as  a  mldwUs, 
from  which  the  death  of  a  patient  resolts,  ren* 
der  auch  person  guilty  of  manslaughter.  Bex 
V.  Ferguson,  1  Lewln  C.  C.  181. 

And  a  person  practising,  midwifery,  who,  be- 
ing called  upon  to  attend  a  case,  but  being 
grossly  Ignorant  of  the  art  which  he  profesaed, 
and  unable  to  procure  a  delivery  with  safety 
to  the  woman  and  the  child,  as  might  have  been 
done  by  a  person  of  ordinary  skill,  broke  and 
compressed  the  skull  of  the  Infant  during  the 
proceaa  of  delivery,  thereby  causing  ita  death 
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in  other  respects  the  jcood  order  of  society 
«Bd  the  protection  <rf  life  and  property  de- 
manded and  recaved  appropriate  legislation. 
That  department  of  our  state  government 
has  kept  pace  with  the  nTonga,  the  vices,  and 
mmoralities  of  our  social  and  industrial  life. 
It  has  gone  farther  when  occasion  demanded, 
and  has  made  criminal  many  acts  and  omis- 
sions whi(^  before  belonged  to  the  field  of 
negligenoe,  as  witness  many  provisions  re- 
garding the  management  of  railroads,  fac- 
'toriea,  and  mines,  and  other  branches  of  busi- 
ness where  labor  is  employed.  Many  acts  or 
omissions  to  act  which  before  were  subject  to 
the  charge  of  n^ligence  are  made  penal  by 
statute.  And  a  consideration  of  this  course 
■of  ]q[i«lation  demonstrates  that  there  is  no 
l<Higer  a  necessity  to  turn  to  the  common 
law  to  find  what  act  or  acts  it  is  unlawful 
to  commit. 

If  the  contention  of  the  state  in  this  case 
is  tenable,  it  is  not  difficult  to  see  how  ti 


criminal  dockets  in  our  courts  will  son  be 
flooded.  The  gross  ncvligence  of  one  may 
\minteotioiiaUy  cause  ^oeath  M  many.  U 
such  negligence  is  the  commission  of  an  un- 
lawful  act,  the  killing  of  each  of  the  slain 
becomes  a  separate  crime  of  manslaughter. 
And  so  it  would  proceed,  and  the  cases  mul- 
tiply according  to  the  judgment  of  men  as 
to  when  the  acts  of  others  are  or  are  not 
grossly  negligent.  The  position  is  untenable, 
and  we  decide  that  the  judgments  of  the 
Common  Pleas  and  Circuit  Courts  are  erro- 
neous and  must  be  reversed;  and  the  facts  of 
this  case  being  conceded,  as  stated  faerun, 
the  plaintiff  in  error  is  dischaiged. 
Rwened. 

Bnrketf  DaTlSt  and  Skavek,  JJ.,  con* 
cur. 

Behearing  denied. 


immediatelr  after  It  was  born,  is  guilt;  of  man- 
sLaoghter ;  and  the  Indictment,  therefor,  ta  not 
subject  to  objection  that  It  couid  not  be  man- 
slaughter because  of  the  cblM  being  in  ventre 
ta  mire  at  the  time  the  wonnd  was  given. 
Bex  v.  Senior,  I  Uoodr  C.  C.  846,  1  Lewin  C  C. 
183,  note. 

Bat  a  person  In  the  habit  of  acting  as  a 
man  midwife,  though  not  a  regular  accoucheur 
wbo  tore  awaj  a  part  of  the  prolapaas  nterus 
-of  one  of  fals  patients  sapposlng  It  to  be  the 
placenta,  and,  In  doing  so,  tore  an  artery,  by 
reason  of  whicb  tbe  patleot  died,  is  not  In- 
dictable fur  manslaugbter,  unless  be  was  guil- 
ty of  crlratnal  misconduct  arising  either  from 
JTOBS  igDorance  or  the  most  criminal  Inatten- 
tion.   Hex  V.  WlIIiamBon,  3  Car.  ft  P.  635. 

i.  The  rule  in  the  United  8tate4. 

The  rule  has  been  laid  down  by  some  of  the 
American  courts  that,  to  constitute  manslaugb- 
ter, the  Itilltng  must  have  been  the  consequence 
of  some  unlawful  act,  and  that,  If  a  person 
prescribes  Cor  or  ^vcb  medicine  to  another, 
acting  with  an  honest  intention  and  expectation 
of  curing  bim  by  his  treatment,  altbougb  death, 
unexpected  by  bIm,  is  the  consequence,  he  Is  not 
guilty  of  manslaugbter.  State  v.  Scbulz,  55 
Iowa,  628,  39  Am.  B^.  187,  8  N.  W.  468; 
Com.  v.  Thompson,  8  Mass.  134. 

And  tills  rule  was  applied  notwithstanding 
the  fact  that  he  was  ignorant.  Com.  v.  Thomp- 
son, 6  Masa  134. 

And  It  has  been  held  that.  If  a  person  as- 
sumes to  act  as  a  physician,  however  Ignorant 
of  medical  science,  and  prescribes  wltb  an  hon- 
est Intention  of  curing  tbe  patient,  bnt,  through 
ignorance  of  tbe  qoality  of  tbe  medicines  pre- 
scribed or  the  nature  of  tbe  disease,  or  both, 
the  patient  dies  In  consequence  of  the  treat- 
ment, contrary  to  the  expectation  of  the  person 
prescribing,  be  Is  not  guilty  of  either  murder 
or  manslaughter.  Rice  v.  State,  8  Mo.  561 ; 
Bobbins  T.  State,  S  Ohio  St.  138. 

And  that,  to  render  a  person  causing  th«> 
-death  of  another  by  administering  poison  guilty 
of  manslaughter  when  he  was  Ignorant  of  the 
poisonous  character  of  the  drug  be  was  admin- 
istering. It  must  appear  that  be  was  giving 
the  drug  with  a  wicked  or  evil  purpose.  Cay- 
wood  V.  Com.  T  Ky.  L.  Rep.  224. 

And  that  a  practising  physician  and  surgeon, 
who  examines  a  female  patient  with  a  view  to 
learn  whether  sbe  is  pregnant,  with  an  instru- 
meot  commonly  employed  for  that  purpose,  and 
«1  L.  U.  A. 


who,  without  evil  IntMit  or  culpable  negligence. 
Inadvertently  InSIcts  a  wound  which  results  In 
her  death.  Is  not  guilty  either  of  murder  or 
manslau^ter.  Sttte  T.  Beynolds,  42  Kan.  820, 
22  Fae.  410. 

In  Bice  V.  State,  8  Mo.  561,  however,  the  rule 
was  laid  down  that.  If  a  person,  assuming  to 
act  as  a  physician,  prescribes  for  another,  but, 
through  Ignoraace  of  the  quality  of  the  medi- 
cine prescribed,  or  the  nature  of  tiie  disease,  or 
both,  the  patlMit  dies  In  consequence  of  the 
treatment ;  If  the  party  prescribing  has  so  much 
knowledge  of  the  fatal  prescription  that  It  may 
be  reasonably  presumed  that  he  administers  the 
medicine  from  an  obstinate,  wilful  rashness,  and 
not  with  an  honest  intention  and  expectation 
of  effecting  a  cure, — be  Is  gull^  of  mamtlangh. 
ter  at  least,  although  be  might  not  intend  any 
bodily  barm  to  the  patient 

And  In  Com.  v.  Pierce,  188  Mass.  166,  52 
Am.  Bep.  264,  It  was  held  that  an  actual  good 
latoit,  and  tbe  expectation  of  good  results,  by 
a  physician  in  hli  treatment  ot  a  patluit,  as 
a  result  of  which  the  patient  died,  are  not  an 
absolute  JustlBcation  of  bis  acts  however  fool- 
hardy they  may  have  been  if  Judged  by  an  ex- 
ternal standard.  If  his  act  was  the  result  of 
foolhardy  presnmption  or  gross  negligence,  be 
Is  as  responsible  for  tbe  result  as  though  he 
bad  done  unlawful  acts  for  independent  rea- 
sons ;  but  tbe  actual  condition  of  the  Individ- 
ual's mind  with  regard  to  the  consequences  must 
he  taken  into  consideration,  as  distinguished 
tTom  mere  knowledge  of  present  or  past  cir- 
cumstances, from  which  someone  or  everybody 
else  might  be  led  to  anticipate  or  apprehoid 
such  circumstances  from  the  acta  dona 

In  toe  above  case.  Com.  v.  Thompson,  8  Mass. 
134,  eupiv,  wns  criticized ;  the  court  saying  that 
the  language  was  ambiguous,  and,  If  It  means 
thst  tbe  Idlllng  mnst  be  the  consequence  of  an 
act  which  Is  unlawful  for  Independent  reasons, 
apart  from  Its  likelihood  to  kill,  It  Is  wrong; 
and  that  that  case  meant  to  follow  the  state- 
ments of  Lord  Hale.— 1  P.  C  429;  and  that  It 
was  thought  that  tbe  court  fell  Into  the  mis- 
take of  taking  Lord  Hale  too  literally.  And  it 
was  held  In  the  former  case  that  where  a  man 
who  publicly  practised  as  a  physician  was  called 
to  attend  a  sick  woman,  and  caused  her,  though 
with  her  consent,  to  be  kept  in  flannels  satu- 
rated with  kerosene  for  about  three  days,  by 
reason  of  which  she  died,  and  It  appeared  that 
the  treatment  was  applied  as  the  result  of  fool- 
hardy presumption  or  gross  negligence,  he  Is 
guilty  of  manslaughter.    His  act  in  such  case 
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la  regarded  as  an  assault  upon  her,  and,  there- 
fore, an  Qolawfal  act,  notwithstanding  her  con- 
aent. 

Ahd  an  allegation  In  the  Indictment  that  ker- 
osene Is  of  a  daogerotis  tendency  Is  superfluous 
In  BQch  caw.  ibid. 

And  an  Instrnctloo  In  a  prosecution  against 
a  phjrBicIan  for  manslaughter  In  caus- 
ing the  death  of  a  woman  In  an  attempt  to  pro- 
cure an  nbortton  npon  her,  that,  when  a  phy- 
sician undertakes  to  attend  a  sick  person,  the 
law  imposes  upon  him  the  duty  of  directing  san- 
itary conditions  surrounding  the  patient,  of 
prescribing  the  proper  medicines  and  the  means 
and  manner  of  taking,  and  whatever  other  ap- 
pliances and  operations  are  necessary  to  the 
restoration  of  health,  does  not  undertake  to  de- 
fine the  degree  of  t^re  and  skill  required,  and 
Is  a  proper  statement  of  the  law,  and  not  sub- 
ject to  the  objection  that  It  virtually  tells  the 
Jury  that  any  negligent  or  Improper  treatment 
of  the  deceased.  If  found  to  exist,  would  be  suffi- 
cient to  convict  the  accused,  while  the  law  Is 
that  a  physician  Is  not  crlmlnall;  liable  unless 
be  Is  guilty  of  gross  want  of  skill  or  attention. 
State  V.  Power,  24  Wash.  34.  68  Pac.  1112. 

And  where,  In  a  prosecution  for  homi- 
cide, a  witness  on  the  part  of  the  state  had,  in 
elfect,  testlHed  that  a  designated  doctor  had 
been  a  customer  at  his  store,  that  he  had  very 
often  filled  prescriptions  for  him,  and  that  he 
was  a  good,  careful  physician  :  and  the  Issue 
Is  whether  poison  was  administered  to  the  de- 
ceased through  the  negligence  of  the  physician 
or  unintentionally  by  the  accused, — the  accused 
Is  entitled,  upon  cross-examination,  to  show  to 
the  jury  that  the  dealings  with  the  doctor  which 
the  witness  had  referred  to  In  chief  did  not 
Jnstlfy  the  professional  character  for  care  and 
skill  that  the  witness  had  given  him.  Dres- 
ba<«  V.  State.  38  Ohio  St.  365. 

Bot  a  druggist  can.not  be  held  liable  for  man- 
slaughter in  tb9  fonrth  degree,  under  the  Mis- 
souri statutes.  In  carelessly  and  negligently  fill- 
ing a  prescription  with  a  deadly  poison,  where- 
by a  person  was  killed,  where  it  Is  not  alleged 
that  anyone  asked  him  to  compound  the  pre- 
scription, and  It  does  not  appear  what  were 
the  Ingredients  thereof,  or  by  whom  the  pre- 
scription was  made    State  v.  Smith,  06  Mo.  02. 

The  rule  would  seem  to  be  that  laid  down  In 
State  V.  HardiSter,  3S  Ark.  605,  42  Am.  Rep.  5, 
that  a  mere  mistake  of  Judgment  by  a  physlcla 
in  the  selection  and  application  of  remedies  and 
appliances  does  not  render  bim  criminally  lia- 
ble for  the  results ;  but  he  Is  so  for  the  results 
of  gross  ignorance  of  the  art  he  assumes  to 
practise  or  of  gross  Ignorance  In  the  selec- 
tion or  application  of  remedies,  and  for 
gross  negligence  with  reference  thereto ;  and  an 
indictment  In  a  prosecution  against  a  physi- 
cian for  manslaughter  for  causing  the  death 
of  a  patient,  charging  that  he  felonionUy  and 
without  due  caution  and  circumspection,  and 
by  malpractice  In  the  use  of  remedies  and  ap- 
pliances described,  and  by  abandonment,  caused 
the  death  of  the  patient.  Is  sufficient 

And  that  where  poison  Is  knowingly  admin- 
istered with  the  intention  of  mischief  to  accom- 
plish some  unlawful  purpose,  and  death  en- 
sues, It  Is  murder  though  death  was  not  in- 
tended ;  but  a  homicide  committed  by  poison 
heedlessly  or  negligently  administered  for  no 
unlawful  purpose  will  amount  to,  at  most,  but 
manslaughter.  State  t.  "Wagner,  TS  Mo.  644, 
47  Am.  Rep.  131. 

And  consent  Is  a  defense  In  a  prosecution  for 
homicide  where  death  results  from  a  surgical 
operation,  only  where  the  operation  was  per- 
formed with  due  care  and  skill ;  It  Is  no  ex- 
cuse for  recklessness  or  want  of  skill.  State 
T.  Olle,  8  Wash.  12,  85  Pac.  417. 
61  L.  R.  A. 


e.  In  fattitre  of  duty  to  depnAmtU. 
1.  Parent  artd  oJUM. 

If  a  party  does  any  act  with  regard  to  a  hn- 
man  being,  helpless  and  unable  to  provide  for 
himself  or  herself,  which  must  necessarily  lead, 
to  death,  tbe  crime  amounts  to  murder.  And 
If  such  party  does  any  act  which  might  lead  to 
Its  death,  and  which  does  so,  but  tiie  clrcum- 
sUnces  are  not  such  that  the  party  must  have 
been  aware  that  tbe  death  would  result,  and 
the  unlawful  act  Is  not  such  as  to  imply  a  ma- 
licious mind,  it  would  be  manslaughter,  and 
not  murder.    Reg.  v,  Walters,  Car.  &  M.  104. 

Thus,  a  parent  who  negligently  withholds 
food  and  other  necessaries  from  his  child,  hav- 
Ing  the  means  to  supply  such  necessaries.  In 
consequence  of  which  tbe  child  dies,  is  gull^ 
of  manslaughter ;  hnd  if  such  withholding  is 
wUfut,  the  act  Is  murder.  Beg.  v.  Conde,  lO- 
Cox  C.  C.  D47 ;  Uex  v.  Friend,  Buss.  &  R.  C. 
C  20;  Uex  v.  Squire,  cited  in  S  Russell  on 
Crimes,  0th  ed.  p.  IS ;  Pallls  T.  State,  128  Ala. 
12,  20  So.  339. 

And  a  parent,  though  he  supplies  sufficient 
food  and  clothing  to  another  for  the  use  of 
his  child,  when  such  other  wilfully  withholds 
It  from  the  child,  and  he  knows  that  It  is  so 
withheld,  and  falls  to  Interfere,  and  the  chiltf 
dies  for  want  of  such  food  and  clothing, — la 
guilty  of  manslaughter.  Reg.  t.  Bubb,  4  Coz 
C.  C.  40B. 

But  an  Indictment  against  a  woman  for  man- 
slaughter In  neglecting  to  supply  an  Infant  of 
tender  years  with  snfflclmt  food  Is  bad,  where 
It  does  not  state  that  ahe  was  tlie  mother  of 
the  child,  or  that  she  owed  it  any  duty  to  sup- 
ply It  with  food.  Beg.  T.  Edwards,  8  Car,  tc 
P.  611. 

And  to  render  criminal  tbe  neglect  of  parents- 
and  others  having  charge  of  children  or  other 
dependents,  by  reason  of  which  death  results, 
there  must  be  capacity,  means,  and  ability  to- 
provlde,  support,  and  care  for  or  to  prevent  the 
threatened  barm,  as  well  as  the  legal  duty  to 
provide  and  act ;  and  If  there  are  no  such  capa- 
city, means,  and  ability  the  omission  to  perform 
the  legal  duty  Is  not  criminal.  State  v.  Noakea, 
70  Vt.  247,  40  Atl.  249. 

Thus,  a  married  woman  cannot  be  convicted, 
the  murder  of  her  illegitimate  child,  three  . 
ears  old,  by  omitting  to  supply  It  with  proper 
food,  unless  It  Is  shown  thai  ber  husband  sup- 
plied her  with  food  to  ^ve  to  the'  child,  and 
that  she  wilfully  neglected  to  give  It.  Rex  v. 
Saunders,  7  Car.  A  P.  2T7. 

And  a  grandmother  of  an  Infant  whose  moth- 
er was  dead,  who  took  chaise  of  It,  though  not 
boimd  by  law  to  take  care  of  It,  who,  having 
fallen  Into  bad  circumstances,  her  furniture 
having  been  seized,  and  she  having  been  obliged 
to  be  out  all  day  collecting  rags  and  bones, 
placed  the  child  In  charge  of  a  boy  nine  years 
old  with  instructions  to  look  after  it,  leaving  y 
food  with  which  to  feed  it,  will  not  be  held  \< 
guilty  of  mansieugbter,  tbe  child  having  died 
of  starvation,  under  the  cireumatanees ;  ber 
fault  consisting  merely  of  omitting  to  send  tb«- 
chlld  to  the  parish  authorities.  Beg.  t,  Nieh- 
olla,  13  Cox  C.  C  75. 

And  a  verdict  of  guilty  In  a  prosecution 
against  a  mother  for  homicide  far  unlawful^ 
and  wilfully  neglecting  and  refusing  to  supply 
sufficient  food  for  her  Infant  cblld,  based  upon 
the  theory  that,  had  she  applied  to  the  guar- 
dians for  relief  she  would  have  received  It.  can- 
not be  sustained :  it  Is  not  enough  tbat  she 
could  have  obtained  food  on  application  to  the- 
guardlans,  or  the  union.  Reg.  v.  Ru^,  12  Cox 
C.  C.  16,  24  L.  T.  N.  S.  192 ;  Beg.  v.  Chandler,. 
6  Coz  C.  C,  618. 
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It  bag  been  beld,  bowerer,  that  a  married 
woman  having  a  child  which  she  Is  unable  to 
support  and  cars  for,  and  who  wilfully  neglects 
to  apply  for-  anistance  provided  by  the  poor 
lawB,  by  reason  of  which  tbe  child  dies.  Is  guil- 
ty of  manslaughter,  though  she  has  a  husband 
who  has  the  means  of  supporting  bis  family 
and  neglects  to  <lo  so,  and  the  want  of  food 
Is  the  result  of  such  neglect ;  but  that,  In  order 
to  constitute  the  criminal  offense,  distinct  proof 
of  a  continued  abstaining  from  applying  for  re- 
lief for  four  or  live  days  together  Is  necessary. 
Reg.  V.  Mftbbett,  S  Cox  C.  C.  839. 

So.  where  a  parent  having  charge  of  an  In- 
fant of  tender  years  abandons  and  exposes  It 
to  the  Inclemency  of  the  weather,  such  parent 
la  guilty  of  an  assault,  and.  If  the  exposure  or 
neglect  results  In  death.  It  Is  manslaughter,  if 
the  act  Is  one  of  mere  carelessness  wherein  dan- 
ger to  life  does  not  materially  appear;  and  It 
la  murder  If  the  exposure  or  neglect  Is  of  ft 
dangerous  kind.  PaUls  v.  State,  128  Ala.  12, 
2G  So.  330;  Gibson  v.  Com.  106  Ey.  S60,  50 
S.  W.  532 ;  Reg.  v.  Walters,  Car.  k  M.  164. 

And  the  rule  is  the  same  though  tbe  child  is 
lllegltiinate.  the  law  Inpoalng  upon  a  mother 
the  doty  of  protecting  and  caring  for  taer  off- 
spring, though  Illegitimate.  Gibson  r.  Com.  106 
Ky.  360,  ;>0  8.  W.  532. 

if  the  child  Is  left  at  a  door  or  any  other 
place  where  it  Is  liable  to  be  found  or  taken 
care  of,  and  the  child  dies.  It  Is  manstaughter 
only :  but  if  It  Is  left  Id  a  remote  place  where 
It  Is  not  liable  to  be  found,  and  death  ensues, 
It  Is  murder.  ZbM. 

And  where,  either  before  or  after  the  birth 
of  a  child,  the  mother  made  up  her  mind  that 
tbe  child  should  die,  and  It  was  bom  allr^  and, 
with  tbe  Intent  that  It  Aould  die,  she  left  It 
exposed,  and  It  did  die  In  consequence  thereof, 
she  would  be  guilty  of  murder ;  and  If  she 
made  up  her  mind  to  conceal  tbe  btrth,  and  did 
attempt  to  conceal  It  by  methods  which  would 
probably  end  In  the  death  of  the  child,  and  they 
did  BO  end,  she  «-ould  also  be  guilty  of  murder, 
though  she  did  not  Intend  murder.  Beg.  t. 
Ilandley,  18  Cox  C.  C.  70. 

And  where  a  woman  leaves  her  young  child, 
recently  bom,  upoo  the  roadside,  the  road  being 
a  much-frequented  one,  and  the  child  was  heard 
to  cry  by  a  wagoner  passing  along  the  road, 
who.  Instead  of  rendering  It  assistance,  went  on 
and  reported  the  circumstance,  after  which  the 
child  was  found  dead, — It  is  for  tbe  Jury,  in  a 
prosecutiob  against  the  mother  for  the  homi- 
cide, to  consider  whether  the  accosed  left  the 
child  In  such  a  situation  as  to  be  reasonably 
presumed  she  must  have  been  aware  the  child 
would  die,  or  whether  there  were  circumstances 
that  would  make  It  likely  that  the  child  would 
be  found  by  someone  else  and  Its  life  preserved ; 
the  offense  being  murder  on  the  one  hand,  or 
manslaughter  on  the  other.  Reg:  v.  Walters, 
Car.  &  M.  104. 

And  an  Indictment  charging  that  a  mother 
unlawfully,  feloniously,  and  wltb  spedflc  In- 
tent to  kill  and  murder  her  child,  put  it  In  an 
outhouse  and  there  deserted  It  and  left  It  Ex- 
posed to  the  weather  without  clothing,  cover- 
ing, or  shelter,  from  which  the  child  died.  Is 
not  subject  to  objection  that  It  did  not  show 
that  she  was  In  duty  bound  to  protect  the  child, 
and  that  It  does  not  charge  that  tbe  child  was 
unnhle  to  help  itself.  State  v.  Behm,  72  Iowa, 
633.  34  N.  W.  81fl. 

But  an  allegation  in  a  coroner's  InqulBltlon 
that  aceuoed  secreted  and  left  and  deserted  her 
new-born  child,  and  that  It  died.  Is  insufflclent 
to  charge  murder,  in  the  absence  of  an  allega- 
tion that  tbe  desertion  was  for  bo  long  a  time 
rhat  death  would  be  the  probable  result.  Queen 
V.  Plnbon.  1  Cox  C.  C  70. 
01  L.  R.  A. 


So,  a  woman  who,  without  malice,  but  unlaw- 
fully, wilfully,  and  feloniously,  casts  her  Ille- 
gitimate child  Into  an  open  lot  without  oufB- 
dent  shelter  or  clothing  to  protect  It  from  the 
Inclemency  of  the  weather,  with  the  hope  that 
it  will  be  rescued  or  taken  care  of  by  some  oth- 
er person,  Is  guilty  of  voluntary  manaiaoghter, 
whwe.  by  reaaoQ  of  the  expoaure.  It  freeses 
to  death.  Gibson  v.  Com.  106  Ky.  S60,  fiO  S. 
W.  582. 

And  a  mother  who  permitted  a  new-born 
child  to  fall  into  a  closet,  where  it  was  smoth- 
ered in  tbe  soil,  1b  guilty  of  manslaughter  if 
she  had  the  power  of  procuring  such  asslBtance 
as  might  have  saved  the  child's  life,  and  ibe 
neglected  to  do  sa  Reg.  t.  Mtddleahlp,  5  Cox 
C.  C.  276. 

And  if  a  woman  determined  that  no  one  but 
herself  abould  be  present  at  tbe  birth  of  her 
child,  though  without  Intending  permanent  con- 
cealment, but  only  for  the  puipooe  of  hiding  taer 
shame  for  a  time,  and  witta  that  intent  deliv- 
ered herself ;  in  the  eye  of  the  law  she  invested 
herself  with  reepouBlblllty,  from  tbe  moment 
of  the  blrtb,  for  the  care  and  charge  of  a  help- 
lesa  creature ;  Ond  If,  after  asiumlng  such  a 
care  and  charge,  she  allowed  the  child  to  die 
from  negligence,  she  Is  guilty  of  manslaughter. 
Reg.  V.  Handley,  13  Cox  C.  C.  79. 

So,  parents,  though  they  may  themselves  be- 
lieve in  a  faith  cure,  and  be  of  a  peculiar  re- 
ligious order,  are  guilty  of  manslaughter  Id 
causing  the  deatb  of  a  child,  where  they  oegleet 
to  call  a  physician  In  a  necessary  case.  Beg. 
V.  Cook,  62  J.  P.  712,  68  Alb.  L.  J.  232. 

And  consclentioiis  or  snperstltlous  opinions 
upon  the  part  of  parents  that  it  is  wrong  and 
Irreligious  to  provide  medical  aid  for  their  In- 
fant children  In  their  custody  Is  no  excnse  for 
not  obeying  31  k  82  Vict  chap.  122,  j  37,  mak- 
ing such  an  omission  an  offense  punishable  sum* 
marlly,  so  as  to  relieve  the  parent  from  crim- 
inal liability  for  manslaughter  in  case  of  the 
death  of  a  child  becauae  of  such  omlssloD.  Beg, 
V.  Downes,  18  Cox  C.  C  ill,  L.  B.  1  Q.  B. 
Dlv.  25,  45  L.  J.  M.  C.  N.  S.  8,  33  U  T.  N.  8. 
675,  24  Week.  Rep.  278. 

The  meaning  of  that  act  is,  that  if  any  parent 
Intentionally,  with  the  knowledge  that  medi- 
cal aid  is  to  be  obtained,  abstains  from  provid- 
ing It  when  needed  by  a  child,  be  Is  guilty  of 
an  offense ;  and.  If  the  death  of  the  child  re- 
sults from  such  omission.  It  is  manslaughter, 
whether  tbe  omlaaion  proceeds  from  a  good  or 
a  bad  motive.  Itftd. 

But  where  a  parent  neglects  to  supply  medi- 
cal aid  to  hli  child  who  li  suffering  from  a  ma- 
lignant dlSMse,  and  tbe  Infoot  dies,  the  parent 
will  not  be  held  liable  for  manslaughter  upon 
a  mere  vague  Btatement  of  a  skilled  witness, 
that  probably  tbe  life  of  the  child  might  have 
been  proloni^  If  medical  assistance  bod  been 
called  in.  Beg.  v.  Morby.  16  Cox  C  C.  85,  1^ 
R.  8  Q.  B.  Dir.  B71,  46  L.  T.  N.  8.  268,  SI  U 
J.  M.  C.  N.  S.  85,  80  Week.  Bep.  618,  46  J.  P. 
422. 

And  In  Keg.  v.  Wagstaffe,  10  Cox  C  C.  630, 
It  was  held  that  a  parent  who  refuses  to  call 
medical  assistance  for  a  sick  child,  though  well 
able  to  do  so,  from  a  conscientious  or  religious 
conviction  that  God  will  heal  the  sick,  and  not 
from  the  Intention  to  avoid  tbe  performance  of 
the  duty  due  from  a  parent  to  a  child,  In  con- 
sequence of  which  the  child  dies.  Is  not  crim- 
inally responsible  for  the  homicide.  Bat  see 
Reg.  V.  Cook,  62  J.  P.  712,  68  Alb.  U  J.  232; 
Reg,  V.  Downes,  IS  Cox  C  C  111,  L.  B.  1  Q. 
a  Dlv.  8,  45  U  J.  H.  C  N.  8.  8.  88  L.  T. 
N.  B.  676.  24  Week.  Rep.  278,  supra. 

Bo,  It  IB  not  snfflclent,  on  a  charge  of  man- 
alangbter,  to  sbow  that  a  parent  bad  neglected 
'  to  use  oil  reaaoaaUo  msftna  ot  saving  the  life 
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of  1b«  ehUd ;  It  U  alu  neqaanrr  to  show  tliat 
the  Defect  of  the  parent  bad  the  effect  oC  ahort- 
enlng  the  child's  life.  Beg.  v.  Uorb;,  IB  Cox 
C.  C.  85,  L.  R.  8  Q.  B.  DIt.  671,  46  L.  T.  N.  8. 
288.  SI  U  J.  il.  C.  N.  &.  85,  SO  Week.  Bep. 
913.  46  J.  P.  422. 

Ana  a  parent  wboM  daughter  was  b^od  tbe 
age  tmder  which  a  duty  Is  cast  hj  tbe  statute 
upon  the  parent  to  maintain  and  support  her, 
and  who  was  entirely  emancipated  and  bad  gone 
out  for  service,  though  oGcasIonall;  returning 
to  Hto  with  her  mother  and  stepfather;  who, 
Qpon  snch  danghter  being  confined  at  her  house, 
neglected  to  procure  a  midwife  or  other  proper 
person  to  attend  ber,  by  reason  of  which  she 
died, — is  not  gnilty  of  manslaagbter,  no  l^at 
duty  to  do  that  tor  tbe  omission  of  which  ae- 
cnied  was  diaiged  l)elng  made  apparrat.  Beg. 
T.  Shephexd,  9  Cos  C  C.  128,  Leigh  ft  C.  C  C. 
14T,  SI  L.  J.  H.  C.  N.  S.  102,  8  Jar.  N.  8.  418, 
«  L.  T.  N.  S.  687,  10  Week.  Rep.  297. 

But,  one  who  undertakes  tbe  dnty  of  supply- 
ing an  infant  with  proper  food  and  clothing, 
and  who  Is  famlahad  with  the  meaaa  ot  dis- 
charging that  da^,  who  wllfolly  neglects  to  dis- 
charge such  duty  with  tbe  Intention  of  cans- 
ing  the  death  of  the  child,  or  do  it  some  griev- 
ous Injury,  in  consequence  of  which  the  child 
dies.  Is  gulity  of  murder.  Beg.  t.  Bnbb,  4  Cox 
C.  C.  4S6 ;  Lewis  State,  72  Ga.  104,  58  Am. 
Rep.  835. 

And  this  is  true  though  there  was  no  Intent 
to  kill.  Lewis  T.  State,  72  Ga.  164,  63  Am. 
Bep.  836. 

But  where  each  killing  Is  not  malicious,  such 
killing  is  manslaughter.  Reg.  t.  Bubb,  4  Cox 
C.  C.  466. 

If  an  adult  choosM  to  undertalM  tbe  charge 
ot  a  buman  creature,  helpless  either  from  In- 
fancy, simplicity,  lunacy,  or  other  Infirmity, 
he  la  bound  to  execute  that  charge  wltboat 
wicked  negligence:  and.  If  he  leta  It  die  by 
wicked  negligence,  he  is  guilty  of  manslangfater ; 
1>nt  tbe  negligence  must  have  been  so  great  as  to 
Indicate  a  wicked  heart  in  the  sense  of  reckless- 
ness as  to  whether  tbe  creature  died  or  not  Reg. 
V.  Nicbolla,  18  Cox  C.  C.  76. 

And  where  a  man  who  was  a  tramping  sweep 
struck  a  boy  traveling  with  him,  twice  with  a 
heavy  atlck,  and  afterwards  left  blm  asleep  by 
a  small  fire  In  a  country  lane,  during  the  whole 
of  a  frosty  night  In  January,  and  found  him 
Jnst  alive  on  the  next  morning,  and  put  him  un- 
der some  straw  In  a  barn,  where  hia  body  was 
found  some  months  afterwards,  the  Question 
for  the  Jury  on  a  prosecution  for  manslangA- 
ter  ttierefor  is,  Old  the  death  result  from  beat- 
ings administered  by  the  accused ;  or  did  It 
resolt  from  exposure  on  the  night  in  question, 
and  was  that  exposure  tlia  result  of  criminal 
negll^nce  on  his  part?  or  did  the  death  result 
from  the  prisoner  leaving  the  boy  in  the  barn 
under  the  straw.  Ill  If  not  dead?  and.  If  it 
did  result  from  any  of  auch  causes,  or  any  two 
or  more  of  thorn,  he  Is  guilty  of  manslaughter. 
Beg.     Hartin,  11  Cox  C.  C.  188. 

And  when  a  man  Is  convicted  of  manslaugh- 
ter of  an  Infant  female  child  on  an  Indictment 
all«%lng  the  death  to  have  been  caused  by  ex- 
poaure,  wheretv  the  child  was  frozen,  since  the 
death  Is  attributable  to  an  act  of  misfeasance. 
It  win  be  implied  on  appeal,  that  the  child 
was  of  such  tender  age  and  feebleness  as  to  be 
unable  to  take  care  of  herself.  Reg.  r.  Waters, 
1  Den.  C.  C.  356,  2  Car.  ft  K.  864,  Temp,  ft 
M.  67,  18  L.  J.  U.  C.  N.  B.  38.  18  Jur.  ISO. 

But  an  Instruction  In  a  prosecution  against 
a  man  for  manslaughter  for  the  death  of  a  child 
born  to  a  girl  living  In  his  tamlly.  at  or  soon 
after  childbirth,  that.  It  he  permitted  tbe  child 
to  be  bom  In  his  house,  it  was  criminal  negli- 
gence on  his  part  not  to  have  procured  someone 
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to  be  present  to  aasiBt  tho  girl,  Is  erroneoiu  aad 
Improper  In  not  taking  into  consideration  tho 
situation  and  attendant  circumstances,  and  the 
ability  of  the  accused  to  procure  such  assis- 
tauce,  and  as  tending  to  lead  the  Jury  to  under* 
stand  that,  because  accused  did  not  turn  tho 
girl  Into  tbe  street  when  he  discovered  her  con- 
dition, but  permitted  the  child  to  be  born  la 
bis  bouse.  It  was  a  reckless  disregard  of  bis 
dut7  to  the  child  not  to  procure  someone  to 
attend  at  Its  birth.  State  v.  Noakes,  70  TL 
247,  40  Atl.  249. 


2.  Buthand  and  tptfe. 

It  a  man  wilfully  abandons  bis  wlfO  to  the 
destruction  of  the  elemmts  when  bo  can  save 

her,  or  criminally  neglects  to  shelter  her  when 
he  la  able  to  do  so,  and  leaves  her  to  perish, 
he  Is  as  much  a  murderw  as  M  he  had  assaulted 
her  with  a  deadly  weapon  and  Inflicted  npon  her 
a  mortal  wound  of  which  she  disia,  thongs  he 
does  absolutely  nothing,  but  merely  &I1b  to  do 
that  which  he  should.  Territory  t.  Hanton,  7 
Mont.  162,  14  Pac.  630. 

'I'hus,  wbere  a  husband  permitted  bis  helpless 
wife  to  remain  out  in  the  cold  during  the  night, 
whereby  she  was  froien  to  death,  he  standing 
wickedly  by  and  letting  ber  die  when  be  had  the 
power  to  prevent  it,  tbe  gist  ot  tbe  offense  is  his 
passive  Inactivity  when  duty  called  upon  him 
to  protect  her,  and,  though  cold  Is  charged  to 
be  the  cause  of  her  death,  the  volition  wbldi 
led  blm  to  refuse  to  aid  her  when  the  law  Im- 
posed upon  him  the  duty  to  protect  her  Is  trans- 
ferred to  the  violence  of  the  elements;  and  he 
Is  rendered  responsible  tor  tbe  death  which  they 
Immediately  caused.  Territory  v.  Manton,  8 
Mont.  95,  10  Pac.  887. 

And  evidence  la  such  a  case  that  the  ac- 
cused bad  a  hired  man  living  with  him,  who 
was  wining  to  help  him,  and  that  they  could 
hare  brought  her  to  the  house,  the  snow  being 
2  to  5  feet  deep,  but  that  they  did  not  do  so 
until  the  next  mornlog,  when  she  was  speech - 
less,  and  died  the  next  day.  Is  sufficient  to  sus- 
teln  a  verdict  for  murder  in  the  second  degree; 
though  she  had  been  drinking,  and  was  prob- 
ably, for  that  reason,  unable  to  reach  the  bouse 
herself.  Ibid. 

Bo,  an  Indictment  against  a  husband  for  the 
homicide  ol  bis  wife,  alleging  tbe  relation  which 
he  sustained  to  her,  his  duty  to  provide  her  ne- 
cessities, ber  own  incapacity,  and  his  ability  to 
do  It ;  that  be  feloniously  and  wilfully  neglected 
and  refused  to  provide  necessary  clothing,  shel- 
ter, and  protection  from  the  cold  and  Inclwo- 
ency  of  tJie  weather  from  one  named  date  to 
another,  and  ber  consequent  sickness  and  death, 
and  her  manslaughter  by  him  in  the  manner 
and  by  tbe  means  afoi-esald, — Is  sufficient,  eith- 
er under  the  former  practice  requiring  the  man- 
ner and  means  by  which  the  crime  was  accom- 
plished to  be  set  forth  In  detell,  or  under  Me. 
Uev.  Stet.  chap.  134,  f  7,  by  which  said  allega- 
tions are  now  unnecessary ;  and  not  subject  to 
the  objection  that  It  contelns  no  allegation 
that  tbe  condition  ot  the  wife  and  her  oeceesl- 
ties  and  the  facts  alleged  as  constituting  tbe 
crime  were  known  to  the  accused.  State  v. 
Smith,  65  He.  257. 

Much  au  allegation  Implies  an  averment  that 
he  knew  tbe  necessities  of  his  wife.  Ibid. 

And,  though,  wbere  a  husband  and  wifs  had 
been  separated  by  common  consent,  and  he  bad 
agreed  to  allow  ber  a  stipulated  sum  per  week, 
and  such  sum  was  regularly  paid,  he  might  or- 
dinarily refuse  to  have  anything  to  do  with 
ber,  if  she  was  ill  and  without  shelter  on  a 
cold  nlgbt,  and  h«  was  notified  of  her  condltloo, 
and  refused  her  shelter,  and  she  was  found 
dead  tbe  next  morning,  U  her  death  was  caused 
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or  acr«lented  hj  bis  eooduet  in  refgtliic  atael- 
t*r,  be  ii  galHy  of  manslaagbter.  Reg.  t.  Plam- 
mer,  1  Car.  &  K.  600,  8  Jar.  921. 

And  the  fact  tbat  tbe  wUe  In  Boeh  a  caM  waa 
suflerlns  from  a  dlaeaae  lAlch  wonld  ban 
■hortly  caaaed  taer  death  doea  not  rellen  him 
from  liability  therefor ;  It  la  Immaterial  whether 
the  death  of  tbe  deceased  was  actually  canned 
by  the  act  of  the  accused,  or  only  accelerated 
by  It.  Ibid. 

An  Indlctmeat  for  marder,  however,  charg- 
Ijtg  that  a  husband  felonionaly  assaulted  hia 
wife,  and  vloleatly  and  with  malice  afore- 
thought removed  and  forced  her  to  leave  their 
dwelling  house,  whereby  she  came  to  her  death, 
la  not  supported  by  proof  that  after  she  had  been 
beaten  and  after  her  hualwnd  bad  gone  to  bed, 
•be  voluntarily  left  the  bouM  and  unneces- 
sarily remained  out  in  tbe  open  air.  People  v. 
Frealar,  48  N.  a  (S  Jones  L.)  421. 

And  an  Indictment  charging  that  tbe  accused 
neglected,  tailed,  and  refused  to  procuro  medl- 
dne,  emn,  or  me^Ueal  treatment  for  the  de- 
ceased, and  tliat  tA*  had  blood  potaoning  and 
other  diseases  and  sickness,  but  nowhere  alleg- 
log  that  any  of  these  were  caused  by  hIa  said 
neglect  or  refusal,  or  that  she  would  have  lived 
or  would  have  lingered  a  moment  longer  if  he 
bad  not  done  so,  does  not  sufBclently  charge 
manslaughter  by  culpable  neglect,  under  Minn. 
Fenal  Code.  |  6449,  subd.  S ;  the  mere  facts  that 
he  was  guilty  of  neglect,  and  that  she  died,  are 
not  BofBdent.  There  should  be  a  direct  charge 
that  his  neglect  caused  tbe  sickness  and  death, 
and  the  character  of  tbe  sickness  ahonld  be 
stated.  State  v.  Lowe,  66  Mioo.  296.  68  N.  W. 
1094. 

8.  Other  ntattonthip*  and  retoHoM. 

The  same  general  rules  apply  to  all  other  re- 
lationships and  relatloos,  affected  only  by  the 
extent  of  the  dnty  owing  by  the  one  party  to 
tbe  other.  The  existence  and  extent  of  crim- 
inal liability  are  controlled  by  the  existence  and 
extent  of  legal  duty  of  which  there  Is  an  alleged 
violation. 

Thus,  there  is  no  1^1  obllgatloa  on  on* 
brother  to  maintain  another,  ao  aa  to  make  the 
omiaaion  to  do  so  Indictable,  though  the  other 
Is  an  Idiot  and  helpless  and  an  Inmate  of  the 
house  of  the  former ;  and  he  la  not  indictable 
for  the  omission  to  supply  the  latter  with 
proper  food,  warmth,  etc.  Rei  v.  Smith,  i  Car. 
&  y.  449. 

And  a  mistress  is  not  guilty  of  manslaughter 
In  feloniously  causing  tbe  death  of  her  servant 
by  neglecting  to  supply  proper  and  sufflclent 
food  and  lodging  to  her,  where  bed,  food,  and 
lodging  were  provided,  and  the  servant  had  the 
exercise  of  free  will  to  choose  to  stay  In  the 
service,  and  she  was  not  In  a  literal  sense  so 
helpless  and  enfeebled  as  to  be  a  prisoner,  and 
was  not  deprived  of  the  exercise  of  her  free 
will  by  threats  or  111  treatment  B«g.  v.  Smith, 
10  Cox  C  C.  82,  Leigh  A  C.  C  C.  607,  84  L.  J. 
M.  C.  N.  B.  IfiS,  11  Jnr.  N.  a  696,  12  L.  T.  N. 
S.  608,  18  Week.  Bep.  816. 

And  an  Indictment  against  a  master  for  not 
providing  sufficient  food  and  sustenance  for  a 
servant,  by  reason  of  which  the  servant  be- 
comes sick  and  dies,  most  allege  tbat  tbe  a^- 
ant  was  of  tender  yeara,  and  under  tbe  domin- 
ion and  control  of  the  master.  Rex  v.  Ridley, 
2  Campb.  650. 

Bat  a  master  is  guilty  of  manslaughter  when 
be  culpably  neglects  to  supply  proper  and  suffl- 
clent food  and  lodging  to  a  servant  who  Is  re- 
duced to  such  an  enfeebled  state  of  mind  and 
body  as  to  be  entirely  unable  to  take  care  of 
himself,  and  to  be  totally  under  the  control  of 
the  master,  and  unable  to  withdraw  himself 
from  such  control,  where  his  death  la  caused  or 
61  L.  R.  A. 


accelerated  thereby.  Reg.  v.  Smith,  10  Cox  C. 
C.  82,  Leigh  &  C.  C.  C.  607,  34  L.  J.  M.  C  N.  S. 
158,  11  Jur.  N.  S.  695.  12  L.  T.  M.  B.  608,  18 
Week.  Bep.  816. 

And  a  maater  la  likewise  guilty  If  he  cmiuea 
tbe  death  of  an  apprentice  1^  premeditated  n^ 
llgence  or  harsh  nsage.  Rex  v.  Self,  1  Leach  C. 
L.  137,  1  East  P,  C.  226. 

And  where  an  Indictment  for  manslaughter 
charges.  In  the  first  count,  tbat  deceased  was 
the  apprentice  of  the  prisoner,  and  that  it  was 
the  duty  of  the  prisoner  to  provide  him  with 
proper  nourishment,  medicine,  etc.,  but  that  he 
died  from  neglect,  and  charges  in  the  second 
count  that  the  deceased,  being  such  apprentice, 
was  killed  by  the  prisoner  by  overwork  and 
beating,— evidence  that  the  prisoner  told  th» 
witness  tbat  the  deceased  was  hIa  apprentice, 
wlthoDt  the  production  of  any  indenture,  is  suf- 
flclent proof  of  the  allegation  of  aromitlceibip 
In  the  second  count,  but  not  of  tbat  In  the  first. 
Beg.  V.  Cmmpton,  Car.  A  U.  697. 

Bat  while  a  maater  la  bound  br  general  law 
to  provide  medical  aid  for  his  servant  tSie  rule 
la  different  with  respect  to  an  apprentice ;  and. 
where  the  death  of  an  apprentice  Is  caused  not 
by  the  act  of  the  master  In  neglecting  and  refus- 
ing to  provide  him  aalBcIent  meat  aod  drink,  and 
forcing  him  to  He  In  an  unwholesome  room 
without  proper  bedding,  and  neglecting  and  re- 
fusing to  supply  him  with  proper  and  necessary 
apparel,  but  by  falling  to  supply  him  with  med- 
icines when  ill,  the  master  la  guilty  of  man- 
slaughter. And  under  an  Indictment  In  such 
case  In  the  absence  of  any  charge  to  that  effect 
in  the  indictment,  the  prisoner  would  be  entl- 
Ued  to  be  acquitted.  Reg.  v.  Smith,  8  Car.  k  P. 
163. 

And  where  a  boy  was  bound  as  a  parish  ap- 
prentice to  a  man,  and  both  tbe  man  and  his 
wife  used  the  boy  in  a  most  croel  and  barbarous 
manner,  the  wife  occasionally  committing  aaeh 
cruelties  in  the  absence  of  her  husband,  and  the 
boy  died  of  debility  from  want  of  proper  food 
and  noorlshment,  though  the  wife  was  eaually 
guilty  with  the  husband,  ihe  cannot  be  said  to 
be  gnil^  in  law  of  not  providing  the  apprentice 
with  sufflclent  food  and  nourishment ;  Uiongh,  If 
the  husband  had  allowed  her  sufficient  food  for 
the  apprentice,  and  she  had  wilfully  withheld 
It  from  him,  then  she  would  have  been  gnllty. 
Rex  V.  Squire,  dted  In  1  Buasell  on  CrlmM,  6th 
ed.  p.  161. 

So,  a  master  of  a  vessel,  wbo,  knowing  that  a 
seaman  is  In  a  state  of  great  debility  and  exhaus- 
tUm,  BO  that  be  cannot  go  aloft  without  danger 
of  death  ur  serious  bodily  Injury,  nevertheless 
compela  blm  by  force  to  do  so,  and  th«  seaman 
falls  from  the  mast  and  Is  drowned,  is  guilty  of 
murder  if  the  act  la  done  with  malice,  and  man- 
slaughter, if  there  Is  so  malice.  United  States 
V.  Freeman,  4  Hason,  606,  Fed.  Cas.  No.  16,162. 

And  In  a  case  of  manslaughter  against  tbe 
captain  and  mate  of  a  vessel,  in  taking  a  conrao 
toward  a  seaman  who  was  In  111  health,  but 
whom  they  alleged  to  be  a  skulker,  which  accel- 
erated his  death :  the  question,  In  determining 
whether  It  was  a  rilght  or  aggravated  case.  Is 
whether  the  phenomena  of  tbe  disease  were  anch 
as  would  excite  the  attontiOD  of  reasonable  and 
humane  men ;  and  in  such  a  case,  if  the  de- 
ceased was  taken  on  board  after  he  was  dis- 
charged from  a  hospital,  it  Is  Important  to  In* 
quire  whether  be  was  sent  on  board  by  the  anr- 
geon  of  the  boapltal  aa  a  person  In  a  fit  state  ct 
health  to  perform  the  duties  of  a  seaman.  Reg. 
v.  Leggett,  8  Car.  &  P.  191. 

So,  It  one  Imprisons  a  man  he  must  feed  blm, 
and  an  Indictment  for  muidaughter,  charging 
an  Imprisonment  and  a  neglect  to  supply  food, 
shows  an  obligation  to  maintain,  and  ia  good. 
Reg.  r.  Edwards,  8  Car.  ft  P.  611^ 
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And  when  tbe  death  of  an  aged,  Inflrm  woman 
!■  cBDsed  conflnlQg  her  agatnBt  her  will,  and 
not  providing  her  with  food  and  clothing,  fuel 
and  medicines,  and  other  necesaarlee.  and  not 
allowing  her  th«  enjoyment  of  the  open  air.  In 
breach  ot  an  alleged  daty,  U  the  neglect  la  so 
wllfol  and  grora  as  to  warrant  the  Inference 
that  the  person  confining  her  contemplates  her 
death,  he  la  ffoUtT  of  murder ;  but  If  it  Is  occa- 
sioned by  bis  negllgoice,  not  contemplating 
death,  It  Is  manslau^ter  onlf.  Reg.  t.  Marri- 
ott, 8  Car.  A  P.  426. 

And  where  an  elderly  woman  was  incapable, 
through  Illness,  of  attending  to  ber  own  wants, 
or  obtaining  assistance,  and  a  niece  of  fall  age, 
living  with  her  and  supported  by  her,  receiving 
and  having  access  to  articles  of  food  during  the 
time.  tei!<^  to  supply  either  food,  or  medical  at- 
tendance, or  nursing  to  her  aunt,  or  to  make  her 
condition  known,  whereby  her  deatb  was  accel- 
erated,— the  niece  Is  guilty  of  manslaughter,  it 
being  her  duty,  under  the  circumstances,  to  sup- 
ply the  wants  of  the  deceased.  Reg.  v.  Instan, 
62  L.  J.  M.  0.  N.  8.  86  [189S]  1  Q.  B.  480.  41 
Week.  Rep.  ses,  17  Cox  C  C.  602.  67  J.  P.  282. 
6  Reports,  248,  68  L.  T.  N.  S.  420. 

And  an  overseer  of  the  poor  who  bad  under  his 
care  a  poor  person  belonging  to  his  township, 
for  whom  he  bad  neglected  or  refused  to  provide 
necessary  food,  whereby  she  was  reduced  to  a 
state  of  extreme  weakness,  and  afterwards, 
tbrougb  want  of  such  reasonable  and  necessary 
food,  she  died,  may  be  held  criminally  responsi- 
ble for  such  death.  Rex  v.  Booth,  1  Rusa.  &  R. 
C.  C.  4T,  note. 

And  a  relieving  offlcer  upon  whom  Is  Imposed 
the  duty  to  give  prompt  medical  assistance,  on 
application,  to  destitute  persons,  In  cases  of  ur- 
gent necessity,  cannot  excuse  himself  from  crim- 
inal liability  for  refushig  such  assistance,  from 
which  death  results,  on  the  ground  that  the  ap- 
plicant was  employed  at  wages  or  other  remu- 
neration, when  be  was  In  fact  destitute.  Beg.  v. 
Curtis,  16  Cox  C.  C.  746. 

But  the  act  of  a  deputy  warden  la  taking  a 
person  against  his  consent  and  putting  him  Into 
a  room  and  keeping  him  there  without  neces- 
saries, by  reason  of  which  bis  death  Is  occa- 
sioned, doee  not  constitute  murder.  Rex  v.  Bug- 
gins,  2  Strange,  882,  2  Ld.  Baym.  1674. 

It  has  been  held,  however,  that  a  nurse  ot  an 
InAml^  knowing  that  laudanum  Is  poison  and 
likely  to  kill,  who  gives  the  Infant  enough  of  It 
to  kill  it,  and  the  infant  dies  therefrom.  Is  guilty 
of  murder  in  the  absence  of  anything  to  Quall^ 
the  presumption  of  law  that  everyone  Intends  the 
natural  and  ordinary  consequences  of  his  acts. 
State  7.  Leak,  61  N.  C.  (Pblll.  L.)  450. 

Bat  in  Ann  v.  State,  11  Humph.  169,  it  was 
held  that  one  who,  without  intent  to  effect  mis- 
chief, administers  laudanum  to  an  Infant  with 
the  intent  to  procure  sleep,  and,  contrary  to  ex- 
pectations, it  causes  death,  the  act  having  been 
done  heedlessly  and  Incautiously,  Is  guilty  of 
manslaughter  only,  and  not  murder. 

1  in  other  miaoellaneout  matters. 

The  general  rules  above  given,  and  their  ap- 
plication in  particular  classes  of  cases,  seem  to 
control  and  obtain,  also,  In  all  other  cases  and 
classes  of  cases. 

Thus,  where  it  was  the  duty  of  a  person  to 
place  a  stage  over  the  mouOi  of  the  shaft  of  a 
mine,  and  be  neglected  to  perform  It.  and,  in  con- 
sequence of  such  neglect,  a  truck  full  of  bricks 
fell  into  the  shaft  killing  a  person  therein,  he  is 
gttllty  of  manslaugliter  ;  it  being  possible  to  com- 
mit the  crime  of  manslaughter  by  acts  of  omis- 
sion Bs  well  as  commission.  Reg.  V.  Hoghes,  7 
Cox  C.  C.  801,  26  L.  J.  U.  C.  N.  S.  202,  Dears. 
&B.CC.  248,  8  Jur.  N.  S.  696. 

And  persons  who  threw  stones  into  a  mine, 
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breaking  the  scaffolding  therein,  In  conseqnence 
of  which  a  corf  In  which  a  person  was  descend- 
ing Into  the  mine  struck  a  beam  on  which  the 
scaffolding  bad  been  supported,  and  was  over- 
turned, and  the  person  was  precipitated  into  the 
mine,  thereby  Iwdng  his  life,  are  guilty  of  man- 
slaughter :  where  the  stones  were  of  a  size  and 
welgbt  suIOclent  to  knock  away  the  scaffolding, 
and  the  probable  consequence  was  that.  If  the 
beam  only  was  left,  the  corf  would  strike  against 
it,  and  would  upset  It  and  occassion  death  or  in- 
Jury,  thou^  the  act  was  one  of  mere  wantonness 
and  sport    Kenton's  Case,  1  Lewln  C.  C.  170. 

So,  a  man,  appointed  to  superintend  a  steam 
engine  employed  In  a  colliery  for  the  purpose  of 
raising  coal  from  the  mines,  who  leaves  such  en- 
gine in  charge  of  an  Incompetent  person  known 
by  him  to  be  so,  is  guilty  of  manslaughter,  whon 
a  death  results  from  mismanagement  by  the 
Incompetent  person.  Beg.  v.  Lowe,  4  Cox  C.  C. 
449,  S  Car.  ft  K.  123. 

And  one  whose  duty  it  Is,  as  ground  bailiff  of 
a  mine,  to  cause  the  mine  to  be  properly  ven- 
tilated by  eanstng  air  headings  to  be  put  up 
where  necessary,  who  omits  to  perform  such 
duty,  by  rrason  of  which  an  explosion  of  fire 
damp  occurs  by  which  a  person  Is  killed,  is  guilty 
of  manskiughter.  If  by  snch  omission  he  Is 
guilty  of  a  want  of  ordinary  and  reasonable  pre- 
cautton,  and  if  It  Is  his  plain  and  ordinary  doty 
to  cause  air  headings  to  be  made,  and  a  man 
using  diligence  would  have  done  it.  Beg.  T. 
Haines,  2  Car.  ft  K.  368. 

But  an  engineer  having  charge  of  an  engine 
which  was  worked  for  the  purpose  of  keeping  up 
a  supply  of  pure  air  In  a  mine,  who  neglected 
bis  duty  so  that  the  engine  stopped,  and  the 
mine  became  charged  with  foul  air  because  of 
such  stopping,  which  foul  air  afterwards  ex- 
ploded and  caused  the  death  of  a  miner,  cannot 
be  convicted  of  manslaughter  on  an  Indictment 
which  does  not  allege  a  dnty  resting  on  him 
which  he  liad  neglected  to  perform.  Beg.  v. 
Barrett,  2  Car.  ft  K.  843. 

So,  an  iron  founder,  employed  by  an  oil  man 
and  dealer  In  marine  stores  to  make  some  can- 
non to  be  used  on  a  day  of  rejoicing,  and  after- 
wards to  be  pat  into  a  sailing  boat,  who,  after 
one  of  them  had  hurst  and  been  returned  to  him 
in  consequence  of  the  bursting  for  repair,  sent  It 
back  In  so  Imperfect  a  state  that  on  being  flred 
It  again  burst,  killing  a  person,  is  guilty  of  mur- 
der.   Rex  V.  Carr,  8  Car.  ft  P.  163,  note. 

And  where  a  lad,  though  In  frolic  and  with- 
out any  Intention  to  do  any  harm  to  anyone, 
took  the  trap  stick  out  of  the  front  part  of  a 
cart.  In  consequence  of  wblch  It  was  upset  and 
tbe.cartman  who  wss  In  It  was  thrown  out  and 
killed,  the  lad  Is  guilty  of  manslau^ter.  Bex 
V.  SulUvan,  7  Car.  ft  P.  641. 

And  where  a  man  turned  upon  a  common, 
where  there  was  a  public  footway,  a  dangerous 
horse  knowing  his  propensities,  and  the  death 
of  a  child  was  caused  by  being  kicked  by  the 
horse,  the  negligence  In  thns  taming  the  horse 
loose  Is  culpable,  and  the  killing  is  man- 
slaughter, thOQ^  the  child  was  not  on  the  toot- 
way,  but  nesr  to  it.  Reg.  v.  Dant,  10  Cox  C. 
C.  102,  Ulgh  ft  C.  C.  C.  667,  84  L.  J.  M.  C.  N. 
S.  119,  11  Tur.  N.  8.  649.  12  L.  T.  N.  8.  896,  18 
Week.  Rep.  663. 

An  Indictment  against  four  persons,  however, 
charging  that  all  four  of  them  assumed  the  work 
of  changing  and  altering  the  foundation  and 
supporting  walls,  or  piers,  of  a  building, 
In  order  to  introduce  an  electric-light  plant, — 
and  that,  having  so  assumed  and  under- 
taken the  work,  the  ssme  being  under  their  en- 
tire care,  charge,  control,  management,  and  su- 
pervision, it  thereupon  became  their  duly  to  so 
conduct  the  performance  of  the  work  as  not  to 
endanger  the  stability  of  the  floors  of  the  build- 
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Ang ;  but  that  tbey  wtlfullr  and  felontouBly  neg- 
lected  and  omitted  to  bo  conduct  tbe  perfona- 
-ance  of  a  part  of  the  work,  wherebj  tbe  floori 
Jell  and  a  person  was  killed, — Is  Intiufflclent  in 
tbe  abseoofl  of  anyttalDg  to  sbow  wbat  relation 
-each  of  the  defendants  bore  to  tha  work  of  the 
bntldlDg,  or  showing  that  there  was,  In  legal 
•contemplation,  a  common  or  like  personal  duty 
on  the  part  of  each.  Alnnrortb     United  States, 

I  App.  D.  C.  618. 

But  an  indictment,  chari^ng,  In  substance, 
that  the  prisoner,  hj  coipable  Degliseocfl,  acts, 
■and  omissions  in  tbe  selection  and  use  of  ma- 
terials for  tbe  construction  of  a  building  which 
he  was  erecting,  specify  log  such  acts,  occasioned 
tbe  death  of  another  by  tbe  falling  of  a  wall 
npon  him,  properly  charges  manslaughter  In  tbe 
-second  degree,  ander  N.  Y.  Penal  Code,  title  9, 
diap.  2,  i  193,  subd.  3,  and  Is  in  substantUl,  if 
not  literal,  compliance  with  the  New  York  Code 
-of  Criminal  Procedure,  I  285,  neither  time, 
place,  nor  circimistanceB  being  omitted ;  and  a 
•denial  of  a  motion  in  the  arrest  of  judgment 
therein  Is  not  error.  People  t.  Boddenaleck,  108 
N.  T.  487.  BT  Am.  Rep.  766,  9  N.  B.  44. 

And  a  piece  of  brick  and  mortar  from  the 
fallen  wall  of  the  alleged  defective  building  Is 
i>roperly  admitted  in  evidence  In  such  case,  as 
conflrmlng  the  opinion  of  a  competent  witnesa  as 
to  the  qoallty  of  tbe  mortar,  and  to  enable  the 
Jurors  to  understand  the  difference  In  dfect  be- 
tween tbe  mortar  used  by  tbe  defendant  and 
that  properly  prepared,  thid. 

And  an  instruction  In  a  prosecution  for  homi- 
cide by  poisonlDg,  given  upon  the  theory  that 
tbe  poison  in  question  most  have  been  mixed 
with  whisky,  with  intent  on  tbe  part  of  ac- 
cused to  commit  suicide,  and  was  negligently 
exposed  In  such  a  place  and  manner  that  It 
would  be  likely  to  be  unconsciously  or  non-negU- 
.gently  talcen  by  other  persons,  either  as  food 
or  drink, — that  tbe  person  leaving  it  woald  be 
liable  for  tbe  consequences, — Is  proper  and  not 
objectionable,  where  tbe  court  also  charged  wbat 
such  consequences  would  be, — that  be  would  be 
sutlty  of  manslaughter.  State  v.  Llndsey.  19 
Ner.  47,  a  Pac.  822. 

It  has  been  held,  however,  that  where  a  pri- 
vate servant  of  the  owner  of  a  tramway  crossing 
a  public  road  was  directed  to  watch  it,  and 
while  he  was  absent  from  duty  an  accident  oc- 
curred whereby  a  person  was  killed,  this  does 
not  constitute  such  a  breach  of  daty  as  will 
jnake  him  guilty  of  manslaughter,  since,  being  a 
private  servant  of  the  owner,  there  is  no  public 
duty  due  from  him  to  the  public.    Beg.  v.  Smith, 

II  Cox  C.  C.  210. 

And  one  who  made  a  practice  of  keeping  flre- 
worka  In  his  bouse  for  sale,  manufacturing  them 
there  in  part.  Is  not  criminally  llalile  for  man- 
slaughter for  tbe  death  of  a  person  caused  by 
tbe  shooting  of  a  rocket  across  tbe  street  setting 
fire  to  a  house  on  the  opposite  side,  caused  by  a 
negligent  act  of  a  servant ;  there  being  no  con- 
nection between  the  unlawful  act  of  keepli^  fire- 
works and  the  supposed  negligence  of  tbe  serv- 
ant, which  was  the  proximate  cause  of  tbe 
death.  Beg.  v.  Bennett,  8  Cox  C.  C.  74,  Bell  C. 
-C.  1,  28  J.  M.  a  N.  S.  27,  4  Jur.  N.  B.  1088. 
7  Week.  Bep.  40. 

And  where  general  orders  are  given  by  a 
.major  general  pursuant  to  which  an  artlllery- 
nan,  acting  under  tbe  orders  of  a  superior  of- 
ficer, discbarges  a  gun.  in  the  ordinary  and  res- 
-nlar  course  of  ball  practice,  bat  misses  the 
mtitk  and  kills  a  man,  the  major  general  la  not 
gnllty  of  manslaughter.  Keg.  v.  Hutchinson,  9 
Cox  C.  C.  658. 

Bnt  It  Is  culpable,  criminal  negligence  topolnt 
A  gun  at  a  homan  being  without  either  knowtas 
'Or  taking  some  precaution  to  ascertain  that  It 
la  sot  loaded ;  and  when  a  gun  la  thus  pointed, 
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and  It  goes  off  and  kills  tbe  person  at  whom  It 
Is  pointed.  It  Is  manslaughter  In  tbe  fourth  de- 
gree. State  V.  Morrison,  104  Mo.  638,  16  8.  W. 
492. 

So.  where  there  are  three  modes  of  slinging 
casks  Into  place,  one  of  which  modes  Is  aafer 
than  the  others,  a  merchant  slinging  a  cask  by 
one  of  the  less  safe  methods,  which  falls  caus- 
ing tbe  death  of  two  women  who  are  passing 
under  It,  cannot  be  convicted  of  manslaughter, 
If  the  mode  adopted  la  reasonably  sufllcleut, 
though  not  the  safest  one.  BIgmaldon'B  Case,  1 
Lewin  C.  C.  180. 

And  one  employed  as  a  nurse  for  another,  who 
afterwards  died  from  Bright's  disease  of  the 
kidneys,  superinduced  by  the  excessive  use  of  al- 
coholic drink,  cannot  be  held  guilty  of  man- 
slaughter, or  other  homicide,  on  the  theory  that 
the  accused  knew  that  the  patient  had  such  a 
passion  for  whisky  that  his  death  would  result 
from  an  unrestrained  use  of  It,  and  gave  It  to 
bim  to  drink,  or  placed  It  witbln  his  reach, 
either  for  the  purpose  of  producing  his  death,  or 
with  such  carelessness  as  to  constitute  criminal 
negligence,  which  would  make  blm  responsible 
for  his  death.  In  tbe  absence  of  aaytblng  to  show 
that  be  ever  gave  any  whisky  to  the  deceased 
except  lu  accordance  with  the  directions  of  the 
atendlng  physician,  or  was  In  any  way  Instru- 
mental in  allowing  blm  to  obtain  It  People  T. 
Anderson,  131  Cal.  3S2,  63  Pac.  668. 

And  where  It  was  the  duty  of  an  attendant  In 
an  Insane  asylum  to  let  hot  water  Into  a  bath 
while  a  patient  was  therein,  and  the  patient  was 
capable  of  understanding  what  was  said  to  him 
and  of  getting  out  of  the  bath  when  told  to  do 
so.  and  tbe  attention  of  the  attendant  was  dis- 
tracted by  a  question  from  a  new  attendant  at 
an  adjoining  bath,  and  he  turned  on  the  hot 
water  anq  told  the  occupant  to  get  out,  but  he 
failed  to  do  so  and  received  burns  which  caused 
his  death, — it  cannot  be  regarded  as  gross  neg- 
ligence for  which  the  attendant  would  be  crim- 
inally responsible  unlefis  he  Intended  to  turn  on 
tbe  hot.  Instead  of  the  cold,  water.  B^.  t. 
Finney,  12  Cox  C.  C  625. 

And  a  woman  who  knows  she  is  about  to  he 
confined,  and  who  wilfully  abstains  from  taking 
the  necessary  precautions  to  preserve  the  life 
of  the  child  after  Its  birth.  In  consequence  of 
which  the  child  dies.  Is  not  guilty  of  man- 
slaughter, but  may  be  found  gnllty  of  concealing 
tbe  birtb  of  the  child.  Beg.  v.  Knl^ts,  2  Post 
&  F.  46. 

So,  a  man  who  uses  artlfldal  means  for  the 
purpose  of  consummating  an  Immoral  act  with 
a  woman,  and  thereby  Inflicts  a  wound  from 
which  her  death  results,  is  guilty  of  man- 
slaughter, It  he  Is  careless  or  negligent  either  In 
the  manner  of  doing  the  act,  or  In  the  use  of  tbs 
Instrument  employed.  State  v.  Center,  86  Tt. 
378. 

And  if  one  prepares  ratsbane  to  kill  rats  and 
mice  or  other  vermin,  and  leaves  It  In  certain 
places  for  that  purpose  with  no  evil  Intent,  and 
another  finds  it  and  eats  It  and  Is  killed  there- 
by, tt  la  not  felony,  but  accident,  since  he  who 
prepares  the  poison  has  no  felonious  Intent. 
Gore's  Case,  9  Coke,  81a  (dlotwm). 

And  where  a  person  took  up  a  box  from  a  re- 
freshment stall  on  a  pier  and  wantonly  threw  It 
into  the  sea,  and  at  that  Instant  a  person  bath- 
ing in  tbe  sea  was  passing  and  tbe  box  struck 
him  and  caused  his  death,  the  civil  wrong 
against  tiie  refreshment  stall  keeper  is  not  snch 
an  unlawfal  act  as  will  render  the  killing  of 
the  bather  manslaughter;  since  a  civil  wrong 
committed  against  another  than  tbe  person 
killed  ou^t  not  to  be  used  as  an  incident  In  a 
criminal  case.  Beg.  r.  Fraukllnr  IS  Cox.  C.  C. 
163. 

In  the. above  case  Fenton's  Case,  1  Lewin  C. 
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C  178,  »upra,  waa  dlstlsgnlriicd  i^od  Uw  fMt% 
mntf  said  not  to  be  biadlns  apoD  ttkt  eonrt  on 
tbe  facts  of  tbe  case  In  band. 

T.  HegUffrnt  homMde  under  Teaat  Oodt. 

Under  tbe  Texas  statate  (Penal  Code,  arts. 
678,  686)  tbe  doing  of  an  nolawful  act  In  a 
neftltgent  manner,  from  lAlcb  death  resolta, 
tboagti  with  no  Intention  to  kill,  constttnte* 
nnsllgent  bomlelde  of  tbe  flrat  degree.  Blalock 
T.  State,  40  Tex.  Crlm.  Bep.  104,  49  8.  W.  100. 

And  negligent  homicide  In  the  second  degree, 
nnder  Texas  Penal  Code.  arts.  684,  687,  688,  Is 
wbere  tbe  homicide  Is  committed  In  the  prose- 
cation  of  an  nnlawfnl  act.  and  tbe  unlawful  act 
does  not  rise  above  tbe  grade  of  a  misdemeanor. 
Roblna  State,  9  Tex.  App.  066 ;  Howard  t. 
State.  26  Tex.  App.  686,  8  8.  W.  929. 

In  a  n^llgent  homicide  either  of  the  flrat  or 
second  degree,  under  that  act,  there  must  be  no 
apparent  Intention  to  kill.  Clark  r.  State,  19 
Tex.  App.  405 ;  Aiken  t.  State,  10  Tex.  App. 
610:  Howard  t.  State,  25  Tex.  App.  686,  S  S. 
W.  928. 

And  an  Instruction  In  a  prosecution  for  homi- 
cide Is  not  Insufficient  In  that  It  did  not  >ab- 
mlt  the  law  of  negligent  homicide,  where  from 
the  evidence  tbe  killing  was  deliberate.  Aiken 
T.  State.  10  Tex.  App.  610. 

And  to  constitute  the  offense  there  must  have 
been  an  apparent  danger  of  eanslng  the  death 
of  the  person  killed,  or  some  other  person. 
Howard  v.  State,  26  Tex.  App.  686,  8  S.  W. 
820. 

So,  Texas  Fenal  Code,  art.  690,  providing 
that  when  one  In  the  execution  of,  or  In  at- 
tempting to  execute,  an  act  made  a  felony  b; 
the  penal  law.  shall  kill  another,  though  with- 
out apparent  Intention  to  kill,  tbe  offense  can- 
not come  within  the  deflnltlon  of  a  negligent 
homicide.  Is  not  subject  to  the  objection  that  it 
has  not  named  the  offense  for  which  the  party 
would  have  been  guilty  If  he  violated  that  ar- 
ticle. Richards  v.  State,  86  Tex.  Crlm.  Bep. 
88,  30  8.  W.  808. 

And  the  act  of  a  person  In  attempting  to  kill 
a  certain  person  with  malice  aforethought,  who 
in  the  attempt  kills  another,  does  not  come 
within  the  deflnltlon  of  negligent  homicide. 
Blchards  v.  State,  SO  Tex.  Crlm.  Rep.  38,  80 
S.  W.  80S ;  McConnell  v.  State,  13  Tex.  App. 
890. 

And  testimony  on  the  one  part  tending  to 
show  a  homicide  with  malice,  and  testimony  on 
the  other  part  tending  to  show  a  homicide  com- 
mitted In  self  defense  against  an  attempt  to  rob, 
or  the  appearance  of  an  attempt  to  rob.  Indi- 
cate, In  both  cases,  an  intentional  killing ;  and 
In  such  case  it  Is  error,  In  a  prosecution  there- 
for, to  submit  the  issue  of  a  negligent  bomlelde 
defined  as  a  homicide  committed  by  negligence 
of  the  party  doing  it,  while  In  the  performance 
of  an  unlawful  act,  there  being  no  Intention  to 
kin.  Flynn  v.  State  (Tex.  Crlm.  App.)  66  S. 
W.  551. 

And  evidence  In  a  prosecution  for  bomlelde 
that  the  defendant  attacked  the  deceased  and 
stmek  him  and  pnshed  him  some  distance,  and 
made  an  (effort  to  draw  his  pistol,  which  caught 
In  his  coat,  and  then  again  pushed  him  some 
distance,  when  he  again  struck  him  and  then 
again  proceeded  to  push  him,  deceased  making 
no  resistance ;  and  that  afterwards  a  scuffle  en- 
sued, deceased  then  making  the  first  resistance, 
and  in  some  manner  the  two  became  separated, 
when  tbe  defendant  drew  his  pistol  and  shot  de- 
ceased.— does  not  ahow  manslan^ter  or  negll- 
gatt  homicide,  and  refusal  to  Instruct  as  to 
manslaughter  and  negligent  homicide  is  not  er- 
ror. Oiebel  V.  State.  28  Tex.  App.  IBl,  12  S. 
W.  581. 
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So,  no  Question  of  negligent  bomlelde  arises 
from  a  claim  by  the  defense,  in  a  prosecution 
for  a  killing,  that  be  shot  deceased  nnlntentliMi- 
ally  in  an  attempt  to  strike  him  with  hU  pistol 
to  avoid  being  himself  shot  him.  Teal  t. 
State  (Tex.  Crlm.  App.)  78  8.  W.  11. 

And  wnere  one  persons  shoots  another,  and 
the  homicide  springs  out  of  the  mere  act  of  un- 
lawfully carrying  a  pistol,  it  is  not  negligent 
homicide  of  the  second  degree  predicated  upon 
the  doing  of  an  nnlawfnl  act  ne^Igently.  Brit- 
tain  V.  State,  80  Tex.  CrUn.  Rep.  406,  87  8.  W. 
768. 

If  a  man  assaults  his  wife,  however,  not  in- 
tending to  kill  her,  hut  only  to  beat  her,  and  in 
perpetrating  this  offense  he  accidentally  kills 
bis  child,  tbe  offense  comes  within  the  d^nl- 
tlon  of  negligent  homicide.  McConnell  v.  State, 
13  Tex.  App.  390. 

And  where  a  husband  and  wife  were  riding 
in  a  carriage  with  their  infant  child,  and  the 
husband  got  out  and  went  back  to  piek  up  hia 
wife's  hat,  when  she  whipped  np  tbe  horses  and 
was  rapidly  driving  off  leaving  bim,  and  be  fired 
his  pistol,  not  to  shoot  at  his  wife  or  at  his 
child,  but  at  the  horses,  for  the  purpose  of  cut- 
ting one  of  them  down,  so  as  to  compel  them  to 
stop,  and  hit  and  killed  the  child, — his  crime  Is 
negligent  homicide  in  the  second  degree  under 
tbe  provisions  of  Texas  Penal  Code.  McCon- 
nell V.'  State,  22  Tex.  App.  354,  58  Am.  Bep. 
648,  8  8.  W.  690. 

And  when,  in  such  case,  tbe  father  and  wife 
both  testify  that  the  child  was  killed  by  the  up- 
setting of  tbe  carriage  in  which  they  were  rid- 
ing, and  he  defends  upon  that  theory,  he  is  en- 
titled to  an  instruction  to  the  Jury  as  to  negli- 
gent homicide  in  the  first  degree  nnder  the  Tex- 
as Penal  Code,  whatever  may  be  tboo^t  of  the 
theory.  In  view  of  the  fact  tiiat  the  child  had  a 
bullet  hole  through  its  head.  nu. 

So,  wbere  one  person  shoots  at  another  not 
Intending  to  bit  him,  but  for  tbe  purpose  of 
frightening  him.  at  a  time  when  the  person  shot 
at  Is  doing  nothing  to  oidanger  his  life  or  per- 
son, bnt  hits  and  kills  him,  the  offense  Is  not 
manslaughter,  but  Is  n^llgent  homicide  of  the 
second  degree,  under  Texas  Penal  Code,  art. 
592,  sabd.  8.  Reddick  v.  State  (Tex.  Crlm. 
App.)  47  S.  W.  998  . 

.^nd  so  Is  tbe  offense  of  one  who,  without  in- 
tent to  kill,  drew  bis  pistol  and  waved  It  about, 
rudely  displaying  It,  sear  a  private  residence, 
at  a  time  when  there  was  a  gathering  of  people 
at  such  residence  for  the  purpose  of  Innocent 
amnsement,  In  a  manner  calculated  to  disturb 
tbe  people  there  assembled,  when  It  was  care- 
lessly and  nqcllgently  discharged,  killing  a  man. 
Brittain  v.  State,  36  Tex.  Crlm.  Bep.  406,  ST 
8.  W.  768. 

And  where  a  person  shot  and  killed  another 
and  at  the  time  of  the  shooting  there  was  nO' 
apparent  Intention  on  the  part  of  the  defendant 
to  kill  tbe  deceased,  and  the  deceased  was  at 
tbe  time  In  open  view  of  the  person  shooting, 
who,  by  the  exercise  of  such  care  and  caution 
as  a  man  of  ordinary  prudence  would  use  un- 
der like  dreamstances  could  have  ascertained, 
before  shooting,  that  he  was  shooting  at  a 
human  being,  and  not  a  wild  animal. — be  is 
fruiltf  of  Degllgent  homicide  In  the  flrat  degree^ 
Bertrong  v.  State,  2  Tex.  App.  160. 

And  wbere  the  evidence  In  a  proseentton  for 
homicide  shows  that  there  was  a  great  deal  of 
firing  along  tbe  public  road,  the  night  of  the 
homicide  Id  question,  by  parties  returning  from 
a  dance,  and  that  the  accused  was  one  of  them, 
and  that  he  admits  firing  his  pistol  five  or  six 
times,  and  states  that  he  may  have  shot  the  de- 
ceased accidentally. — If  one  of  tbe  bullets  flred 
by  him  luSlcted  the  fatal  wound  It  would  raise 
the  question  of  negligent  homicide  under  the 
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statute,  ftnd  a  cbarge  on  n^llgent  homlokle 
•hould  be  given.  Uorton  v.  State  (Tex.  Criin. 
App.)  71  S.  W.  281. 

And  an  Inntractlon  In  a  prosecatlon  for  neg> 
ligent  homicide  is  not  objectionable  as  being  too 
restrlctlTe,  because  It  conflnea  tbe  accident  to 
the  negligence  of  tbe  defendant  alone  in  the  use 
of  a  pistol,  and  does  not  combine  his  acts  with 
the  pistol  with  the  act  of  the  person  killed  In 
striking  the  pistol  In  a  scuffle  between  them; 
where.  U  there  was  an;  nea^lgence  In  the  case, 
It  was  the  negligence  of  tbe  defendant  In  having 
and  uring  the  pistol  as  be  did.  Warthan  T. 
State  (Tex.  Crim.  App.)  fiS  8.  W.  55. 

So,  prouf  In  a  prosecntlon  for  homicide  that 
a  large  number  of  people  were  engaged  In  a 
Christmas  frolic,  and  that  one  of  the  number, 
having  a  revolrer,  npon  asking  of  the  others," 
"Shall  I  turn  ber  loose  7"  and,  upon  be- 
ing told,  "Turn  her  loose,"  flred  several 
shots,  one  of  which  struck  and  killed  a 
bystander,  tends  to  establish  the  theor7 
that  the  offense  committed  was  that  of  n^llgent 
homicide  In  the  second  degree ;  and  tbe  law  of 
negligent  homicide  Id  the  second  degree  Is  a 
part  of  the  law  of  tbe  case,  and  failure  of  the 
court  to  give  it  to  the  Jury  Is  reversible  error. 
Curtis  V.  State,  22  Tex.  App.  227,  58  Am.  Rep. 
683,  8  8.  W.  86. 

And  where,  to  a  prosecution  tor  homicide.  It 
appears  that  the  deceased  was  shot,  and  that 
the  accused  bed  a  pistol,  but  no  witnesses  saw 
lilm  discharge  It,  and  no  one  saw  the  deceased 
shot,  or  knew  It  had  been  done  until  his  dead 
body  was  found,  and  there  was  proof  that  a 
shot  was  beard  In  the  vicinity  at  about  the 
time  the  defendant  passed  out  from  the  place 
where  he  was,  in  company  with  others,  going 
near  the  place  wbMv  the  body  was  found,  and 
returned  again,  the  question  of  negligent  homi- 
cide fairly  and  naturally  arises  to  an  extent 
sufficient  to  require  of  tbe  cotirt  a  suitable  In- 
struction on  that  grade  of  offenses:  and  there 
should  be  submitted  to  the  Jury  for  their  de- 
termination, not  only  tbe  questton  whether  the 
defendant  took  the  life  of  the  deceased,  but  slso 
the  further  question,  the  first  betaig  answered 
In  the  affirmative,  whether  or  not  the  kllling 
was  done  with  malice,  or,  what  amounts  to  the 
same  thing,  whether  the  killing  was  tbe  result 
of  netf  Igeuce  on  the  part  of  the  defendant.  El- 
llston  V.  State,  10  Tex.  App.  861.  , 

And  where  one  of  two  girls,  in  a  conflict  with 
a  man,  held  him  while  the  other  beat  him  with 
a  stick,  from  which  his  death  ensued,  the  stick 
not  being  necessarily  a  deadly  weapon,  but  one 
calculated  to  inflict,  and  which  did  Inflict,  seri- 
ous bodily  injury.  It  ia  a  question  for  tbe  jury 
to  determine  whether  the  Intention  was  to  kill 
or  merely  to  beat ;  and,  If  the  Jury  find  that  It 
was  not  the  purpose  to  take  his  life,  It  would 
be  their  duty,  under  an  appropriate  Inatruction, 
to  find  no  higher  tcrade  of  offense  than  negligent 
homicide :  and  they  should  be  charged  upon  the 
law  of  n^ligent  homicide  In  the  second  degree. 
Boblns  V.  State.  9  Tex.  App.  666. 

So.  evidence  that  a  father  and  son  had  an  al- 
tercation, and  the  father  struck  the  son  with  an 
Iron  rod.  when  tho  son  got  an  axe,  and  the 
father  procured  a  pistol  and  fatally  shot  the 
son  ;  and  that  tbe  father  shot  when  the  son  was 
advancing  with  the  axe  to  scare  him  and  pre- 
vent his  causing  him  bodily  harm,  but  without 
Intending  to  hit  him,  together  with  contradic- 
tor}- evidence  that  the  son  bad  laid  down  the 
axe  and  was  not  advancing  at  the  time,  tends 
to  show  negligent  homicide  in  the  second  degree, 
but  does  not  warrant  an  Instruction  as  to  neg- 
ligent homicide  in  the  first  degree.  Reddick  v. 
State  <Tex.  tMm.  App.)  47  8.  W.  90S. 

One  who  Is  found  guilty  of  negligent  bomlclde 
Is.  In  effect,  acquitted  of  all  grades  of  culpable 
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homlclde-above  that  of  negllgrat  homicide :  .and, 
-where  the  evMence  shows  that  he  la  not  gntltr 

erf  that  offense,  the  prosecution  must  be  dis- 
missed on  appeal  unless  negligent  homicide  can 
be  established.  Flynn  v.  State  (T«L  Crlm. 
App.)  66  8.  V.  BSl. 

VI.  Seeettttv  that  iMgltaant  aet  shall  b«  par- 
atmal. 

To  render  a  person  guilty  of  nuuulanghter 
for  the  perfurmanco  of  a  negllgmt  act,  causlnr 
death,  the  negligent  act  must  have  been  his  In- 
dividual act  Hilton's  Case,  2  Lewin  0.  0.  214. 
Reg.  V.  Gray,  4  t^ist.  &  F.  1098 ;  Alnswortb  v. 
Doited  States,  1  App.  D.  C  S18. 

Thus,  where  a  party  liaving  care  of  a  steam 
engine  stopped  It  and  went  away,  and  another 
party  came  and  set  it  In  motion,  by  reason  of 
which  a  person  was  killed,  the  party  who  went 
away  was  not  the  one  by  whose  negligence 
the  death  was  caused,  and  is  not,  therefore, 
guilty  of  manslaughter.  Hilton's  Case,  2  Law* 
in  C.  C.  214. 

So,  brakemen  upon  a  railway  train  who  hav» 
no  control  oi  the  engine,  but  merely  perform 
their  speclflc  duties  as  brakcman,  cannot  be 
held  responsible  for  the  killing  of  a  person  re- 
sulting from  a  neglect  of  doty  on  the  part  of 
the  engineer  and  fireman.  Anderstm  v.  State, 
27  Tex.  App.  177,  3  L.  R.  A.  644,  11  8.  W.  S3. 

And  a  brafceman  on  a  railway  train  Is  not 
guilty  of  negligent  homicide  in  the  performance 
of  an  unlawful  aet  under  Texaa  Penal  Code, 
art  679.  where,  while  on  an  engine  la  motion, 
he  omlta  to  stop  or  signal  the  engineer  to  stop 
It  after  seeing  a  child  on  the  track,  and  In  con- 
sequence of  such  failure  to  act  the  child  is 
killed ;  since  It  Is  the  exclusive  duty  of  the  en- 
gineer and  fireman  to  look  out  for  obatructlons 
and  give  signals  of  danger,  and  the  brakeman 
has  no  legal  duty  In  the  premises.  Ibid. 

And  where  an  accident  occurred  and  the  fire- 
man on  an  engine  was  kilted,  and  from  all  that 
appeared  It  was  the  duty  of  both  the  engine 
driver  and  the  fireman,  or  of  one  of  them,  to 
keep  the  lookout  required;  and  the  fireman 
might  have  been  keeping  a  lookout  at  the  time 
he  was  killed.  In  which  case  It  would  have  been 
his  own  neglect,  and  not  that  of  tbe  engine 
driver  which  caused  bis  death, — the  engine 
drivn  cannot  be  held  guilty  of  manslaughter. 
Reg.  V.  Gray,  4  Fost  ft  P.  1008. 

So,  an  engine  driver's  first  duty  Is  to  attend 
to  bla  engine,  and  where  he  is  so  engaged  and 
has  given  iDStructlons  to  the  firemen  to  look  out 
for  signals,  the  latter,  and  not  the  driver,  is 
responsible  for  negligence  In  falling  to  see  sig- 
nals, and  thereby  causing  a  death.  Beg.  v. 
Blrchall.  4  Fost.  A  F.  1087. 

Nor  can  a  charge  for  manslaughter  be  main- 
tained against  the  trustees  of  a  road,  that  they 
had  feloniously  neglected  and  omitted  to  con- 
tract for  the  repair  of  the  road,  In  violation  of 
an  act  of  Parliament,  whereby  the  same  became 
ruinous  and  miry,  so  that  a  cart  In  which  de- 
ceased was  riding  ran  Into  a  hole  and  he  was 
thrown  out,  sustaining  Injuries  from  which  he 
afterwards  died.  Beg.  v.  Pocock,  17  Q.  B.  84,  6 
Cox  C.  C.  172. 

And  one  who  was  almply  a  gang  boss,  and 
trusted  with  the  naked  execution  of  his  princi- 
pal's orders,  and  without  any  discretion  with 
reference  to  any  of  tho  particulars  of  that  exe-. 
cation,  cannot  be  held  responsible  for  the  death 
of  four  men  killed  In  a  ditch  di^  along  a  cable 
railway  structure  for  the  purpose  of  repairing 
the  structure,  by  the  entire  structure,  from  the 
cement  bed  to  tbe  surface,  careening  from  Ita 
location  to  the  further  bank  of  the  trench, 
wbl^  would  not  have  happened  if  the  ditch  had 
been  dug  In  shorter  sections,  and  braced  at 
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ahort  and  repeated  IntervAls.  Thomaa  v.  Peo- 
ple, 2  Colo.  App.  513.  81  Pae.  S49. 

As  to  criminal  liability  Cor  homicide  resalt- 
tng  from  negligent  acts  of  a  servant,  agent,  or 
person  under  orders  of  a  superior,  see  Rex  t. 
Allen,  7  Car.  &  I'.  153.  supra,  IV.  e,  1 ;  United 
States  V.  Farnbam,  2  Blatcbf.  628,  Fed.  Cas. 
No.  16,071,  »upra,  IV.  c.  2 ;  Ueg.  v.  Bennett,  8 
Cox  C  C.  74,  Bell  C.  C.  1,  28  L.  J.  M.  C.  N.  8. 
27.  4  Jar.  N.  S.  1088.  7  Week.  Rep.  40;  and 
BjK  T.  Huteblnaon,  9  Cox  C.  C  6fi6,  tapra. 


VII.  Bifaot  of  negUgmoe  of  otKen  oonmbutlng. 

It  Is  no  defense  to  one  cbarged  with  man- 
slaughter for  contributing  to  the  death  of  an- 
other by  bU  negligence,  that  the  death  of  the 
dseeued  was  eaosed  by  the  negligence  of  others 
as  well  as  of  himself ;  since,  if  the  death  of  the 
deceased  was  caused  partly  bj  his  negligence 
and  partly  by  the  negligence  of  others,  they  are 
all  guilty  of  manslaoAter.  State  Sheliedy, 
8  Iowa,  477 ;  Beg.  t.  Ualnes.  2  Car.  ft  K.  368 ; 
Beg.  T.  Benge.  4  ITost  ft  F.  604. 

It  is  immaterial  that  others,  also,  by  their 
negligence  contributed  to  cause  a  death,  where 
the  act  of  the  accused  was  one  of  the  primary 
caaaes.    lieg.  t.  Benge,  4  Fost  &  F.  504. 

And  the  act  of  an  employee  of  a  railway 
coapany.  In  taking  up  the  rails  of  its  road  at 
a  time  when  a  train  was  about  to  arrive,  and 
when  It  would  be  impossible  to  replace  them  In 
time  to  avoid  accident,  would  be  the  primary 
cause  of  tbe  accident,  and  would  render  such 
employee  crimlQally  responsible  for  an  ensuing 
death,  though  the  flagman  and  engine  driver 
had  also  been  guilty  of  negligence  which  had 
contributed  to  cause  the  catastrophe,  and  though 
the  company  had  provided  other  precautions  to 
avoid  any  Impending  cataatropbe,  and  such  pre- 
cautions wera  not  obaerred  on  this  occasion. 
ibta. 

Bo,  to  render  one  reeponslble  for  the  death  of 
another,  under  Pa.  act  of  assembly,  March  22d, 
1866,  it  Is  not  necessary  that  the  collision  and 
death  should  be  tbe  result  exclusively  of  the 
defendant's  negligence;  If  his  negligence  con- 
curred with  the  negligence  of  any  other  em- 
ployee of  the  railroad  company,  and  contrib- 
uted In  any  measurable  degree  to  the  accident, 
he  Is,  Id  the  eye  of  the  law,  as  guilty  as  if  his 
own  negligence  bad  caused  tbe  collision ;  if  he 
Is  negligent,  tbe  negligence  of  another  contrib- 
uting to  the  remit  will  not  excuse  him.  Com. 
T.  Cook,  Pa.  Co.  Ct.  486. 

But  while  a  prosecution  for  manslaughter 
may  be  maintained  where  the  death  In  question 
was  the  result  of  the  Joint  negllgoice  of  the 
accused  and  others,  It  must  have  been  the  di- 
rect result  wholly  or  In  part  ot  his  negligence, 
and  his  negligence  must  have  been  wholly  or  In 
part  the  proximate  and  efficient  cause  of  the 
death ;  and  tbls  Is  not  tbe  case  where  tbe  neg- 
ligence of  some  other  person  has  Intervened  be- 
tween bis  act  or  omission  and  tbe  fatal  result. 
B^.  T.  Ledger,  2  Fost.  &  F.  657 ;  Alnswortb  v. 
United  States,  1  App.  D.  C.  618. 

See  also  Reg.  v.  Swlndall,  2  Car.  ft  K.  230, 
2  Cox  C.  C.  141,  aupra,  IV.  a;  Warthan  v. 
State  (Tex.  Crlm.  App.)  55  8.  W.  65,  »upra,  V. 

VIII.  Applteatlon  of  doctrine  of  oontributorjf 
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not  caused  death.  Beg.  v.  BIrchall,  4  FOat  ft 
F.  1087. 

And  in  Beg.  v.  Jones,  22  L.  T.  N.  S.  217,  11 
Cox  C.  C.  544,  It  was  held  that  one  who  under- 
took to  take  another  driving,  and  drove  so  un- 
sklllfully  and  negligently  that  the  death  ot  tbe 
other  was  caused,  cannot  be  held  gull^  of  man* 
slaughter  therefor,  where  the  deceased  Inter- 
posed In  the  management  of  tbe  horse  ao  aa  to 
assist  In  bringing  about  the  accident. 

But  in  Beg.  v.  Longbottom,  3  Cox  C.  C  489, 
It  was  held  tbat  an  Indictment  for  man- 
slaughter will  lie  when  death  ensues  from  In- 
juries Inflicted  by  persons  engaged  In  an  illegal 
act,  though  tbe  person  killed  may  have  contrib- 
uted to  his  own  death  by  his  own  negligence; 
the  theory  of  the  ease  being  that  there  Is  ao 
analogy  between  a  civil  case  for  pecuniary  com- 
pensation to  the  Injured  person,  and  a  criminal 
case  (or  the  punishment  of  tbe  guilty ;  and 
that  there  can  be  no  balance  of  blame  In  charges 
of  felony. 

And  tbe  same  role  was  held  In  Reg.  v.  Swln- 
dall, 2  Car.  ft  K.  280,  2  Cox  C.  C.  141.  and  Reg. 
V.  Kew,  12  C^>i  C.  C.  856. 

So,  Queen  v.  Williamson,  1  Cox  C.  C.  97, 
holds  that  where  thirteen  Individuals,  children 
and  grown  persona,  embarked  in  a  boat  with 
two  watermen,  and  tbe  swetl  of  a  steamer  In 
motion  carried  the  boat  against  the  bows  of  an* 
other  steamer,  when  one  of  the  watermen  called 
to  the  passengers  to  sit  still,  but.  Instead  of 
doing  so,  they  all  Jumped  up  and  tried  to  lay 
hold  of  the  steamer.  In  consequence  of  which 
tbe  boat  was  overset ;  If  the  oversetting  was  due 
either  to  negligence,  reeklesaneas,  or  want  ot 
skill  and  proper  caution  on  tbe  part  ot  the  water- 
men, or  to  the  overloading  of  the  1>oat,-~it  li 
sudlcient  to  warrant  holding  one  ot  tbe  water- 
men for  manslaughter  where  one  of  the  persons 
was  drowned ;  and,  If  the  circumstance  ot  the 
passengers  Jumping  up  really  caused  Ute  acci- 
dent, tbe  overloading  of  tbe  boat  was  immedi- 
ately productive  of  such  result,  so  that  the  ac- 
cused would  be  equally  answerable  In  that  case. 

And  Belk  v.  People,  125  111.  684,  17  N.  E. 
744,  holds  that  the  act  of  persona  having  tite 
control  and  management  of  a  team  of  horaea 
attached  to  a  vehicle,  in  which  they  were  rid- 
ing, knowing  of  the  danger  of  collision  and  the 
probable  consequences  Sowing  therefrom,  of 
recklessly  and  negligently,  or  wantonly  and  wil- 
fully, permitting  tbe  horses  to  collide  with  the 
vehicle  of  another,  without  using  such  means 
as  were  reuonably  at  their  command  to  pre* 
vent  the  collision,  whereby  such  other  was 
killed,  will  be  regarded  as  the  proximate  cause 
of  such  death,  so  as  to  hold  them  penally  re- 
sponsible theretor,  without  reference  to  the 
question  whether  the  driver  ot  the  team  after 
which  the  deceased  was  riding  was  gotlty  ot 
negligence  tn  falling  to  control  his  team  after 
the  collision. 

And  In  Reg.  v.  Jones,  11  Cox  C.  C.  644,  22 
L.  T.  N.  S.  217,  It  was  held  that,  even  if  tbe 
doctrine  of  contributory  negligence  applies  to 
criminal  cases,  yet  there  Is  no  contributory  neg- 
ligence on  the  part  of  a  person  merely  getting 
into  a  vehicle  and  allowing  himself  to  be  driven, 
although  the  driver  be  perceptibly  drunk,  which 
win  relieve  the  driver  from  criminal  liability 
for  negligence  causing  tbe  other's  death. 

See  also  Rex  v.  Walker,  1  Car.  ft  p.  820,  and 
Beg.  V.  Swlndall,  2  Car.  ft  K.  230.  2  Cox  C.  C- 
141,  Bupra.  IV.  a. 


Tbe  rule  has  been  laid  down  that  a  man  can- 
not be  held  criminally  responsible  for  the  death  I^.  Pleadtntf  and  practice. 
of  another  partly  because  of  his  negilgence, 

where  the  contributory  negligence  of  the  person  Tn  charging  a  negligent  homicide  It  would 

killed  was  such  that  be  would  not  have  been  appear  to  be  necessary  to  set  forth  in  the  In- 

civilly  liable  In  an  action  under  tbe  statute  by  dlctment  the  facts  constituting  the  negligence, 
the  party  Injured,  If  the  Injury  sustained  had  '  All  other  questions  as  to  pleading,  practice.  evl> 

Digitized  by  Google 


1909. 


JoHiTSQK  V.  State. 


999 


bailee,  etc,  u«m  to  be  govenied  by  tbe  roles 
applicable  to  btmilclde  generally. 

Thus,  where  an  offense  was  InvoIuDtary  homi- 
cide, aad  involTed  no  assault,  bat  arose  out  of 
some  negUsence  or  fault  from  which  death  was 
a  coDsequentlal  result  and  perhaps  not  a  speedy 
-one,  the  ordinary  forms  of  averment  are  de- 
ficient, and  an  Indictment  therefor  must  be 
framed  upon  the  peculiar  facts  of  tbe  case. 
People  T.  Olmstead,  30  Mich.  481. 

But  an  Involuntary  manslaughter  consisting 
•of  a  killing  In  the  commission  of  a  lawful  act 
which  might  prodoce  death,  to  an  unlawful 
ananner,  or  without  due  caution  and  circomspec- 
tlon.  Is  always  Included  In  an  Indictment  for 
murder,  and  may  be  found  on  a  prosecution 
therefor.  People  t.  Peame,  118  Cal.  1D4.  60 
Pat  376. 

Ho,  where  It  appean  that  tbe  kllllnv  of  a  per- 
son was  occasioned  by  the  negligence  of  another, 
expressions  used  by  tbe  other  at  the  time,  and 
very  shortly  afterwards  within  a  few  minutes, 
are  a  part  of  tbe  ret  geitte,  an4  are  admissible 
In  evidence  In  a  i^oseeutlon  for  the  killing. 
Morris  V.  State,  85  Tex.  Crim.  Rep.  818,  88  8. 
W.  689. 

And  the  (act  that  the  accused,  in  a  prosecn- 
tlon  for  manslaughter  due  to  criminal  negU- 
.gence,  alleged  to  have  been  previously  guilty  of 
■similar  acts  of  negligence,  had  be^  vrarned 
that  danger  would  follow  socb  acts.  Is  compe- 
tent as  bearing  upon  the  question  of  his  reck- 
lessness. People  T.  Thompson,  122  Mich.  411, 
^1  N.  W.  344. 

And  that  persons  other  than  the  one  named 
In  the  indlcbnent  had  either  been  killed  or  in- 
jured by  the  negUgsnve  in  question  la  not  In- 
admlasfble  in  a  prosecution  for  manslaughter, 
lieeause  of  negligence  causing  death,  since  it  Is 
competent  to  show  the  effect  of  the  negligence. 
/MA 

But  evidence  as  to  tba  taking  of  some  of  the 
persons  Injured  by  the  negligence  of  another  to 
hospitals,  and  as  to  how  long  they  were  there, 
Is  not  admissible  In  a  prosecution  for  man- 
alaugbter  In  negligently  killing  one  of  such  per- 
sons, since  It  would  not  help  to  determine 
whether  he  was  criminally  negligent  or  not ; 
and  where  the  result  was  disastrous,  and  cal- 
culated to  create  resentment  against  any  person 
who  might  be  thought  responsible,  and  sym- 
pathy for  those  who  suffered.  It  would  be  in- 
admissible as  likely  to  create  prejndlce  against 
tbe  accused,  /bid. 

And  testimony  covering  a  good  many  occa- 
sions, and  extending  over  a  long  period  of  time, 
tending  to  show  other  similar  acts  of  negligence. 
Is  inadmissible  In  a  prosecution  for  manslaugh- 
ter alleging  criminal  negligence  causing  death, 
for  the  purpose  of  showing  the  character  of  the 
accused  for  negligence,  where  he  had  described 
bis  act  and  the  reasons  therefor,  and  claimed 
that  under  the  circumstances  his  act  was  not 
negligence.  /Md. 

And  where,  throngb  a  long  trial  for  negligent 
homicide,  the  Judge  and  Jury  were  under  the 
Impresslou  that  tbe  negligence  of  the  accused 
at  the  time  of  the  killing  ml^t  be  presumed 
if  he  was  shown  to  be  negligent  upon  prior  oc- 
casions, and  it  was  not  until  just  before  the 
Jury  were  sent  out  that  they  were  toM  that 
testimony  as  to  previous  negligence  was  com- 
petent only  as  bearing  upon  the  question 
whether  bis  negligence  at  the  time  of  the  kill- 
ing was  wilfol,  and  the  sUtement  was  not 
clearly  made, — the  wrong  done  by  the  admlsslim 
of  snch  testimony  accompanied  1?  the  erroneous 
reason  assigned,  will  not  be  deemed  to  have 
been  cured,  /bid. 

So,  It  Is  not  necessary  In  an  Instruction  defin- 
ing manslaughter  resulting  from  culpable  negli- 
gence to  use  the  words  "culpable  negll8euc&" 
<1  L.  R.  A. 


On  the  contrary,  it  would  be  plainer  and  bet- 
ter to  tell  the  Jury  what  facts  would  amount 
to  such  negligence.  State  v.  Halues,  160  Mo. 
55,'5,  61  S.  W.  021. 

And  an  Instruction  In  a  prosecution  for 
homicide  In  shooting  another,  with  reference  to 
the  rule  of  law  If  the  shooting  was  not  Inten- 
tionally done,  but  was  the  result  of  negligence, 
sufficiently  submits  to  tbe  Jury  tbe  point  as  to 
whether  or  not  tbe  killing  was  accidental. 
State  V.  Emery,  78  Mo.  77,  47  Am.  Eep.  72. 

But  where,  under  the  evidence  In  a  prosecu- 
tion for  homicide,  it  is  manifest  that  tbe  case 
was  (me  either  of  deliberate,  premeditated  mur 
der  In  the  first  degree,  or  of  accident  constitut- 
ing Justifiable  homicide.  It  Is  error  to  Instruct 
the  Jury  as  to  manslaughter  In  the  fourth  de- 
gree, committed  by  means  of  culpable  negli- 
gence. State  T.  UensoDi  106  Mo.  66,  16  8.  W. 
285. 

And  tbe  Judge  In  a  prosecution  for  homicide 
should  not  limit  the  Inquiry  of  the  Jury  In  tbe 
application  of  the  facts  to  the  crime  of  man- 
sLaughter,  Xij  declaring  that  manslaughter  from 
an  accidoital,  but  negligent,  killing  of  a  human 
creature  could  not  arise  In  the  case,  though  It 
was  a  case  In  which  a  thief  was  caught  by  tbe 
owner  In  the  act  of  stealing,  and  the  owner  was 
killed  In  an  effort  to  regain  the  money  and  ar- 
rest the  thl^.  State  t.  Deris,  58  S.  C.  150.  31 
S.  E.  02. 

In  a  prosecution  for  homicide  alleged  to  have- 
been  caused  by  negligence.  It  Is  for  tbe  jury  to 
Inquire  whether  the  accused  exercised  proper 
and  ordinary  caution.  Com.  v.  Bllderback,  2 
Pars.  Set.  Eq.  Cas.  447 ;  Queen  v.  Williamson,  1 
Cox  C  C.  »7. 

Tbe  questions  as  to  what  U  carelessness,  and 
what  Is  due  care.  In  a  prosecution  for  Involun- 
tary manslaughter,  by  killing  another  In  doing 
an  unlawful  act  or  in  doing  a  lawful  act  In  an 
unlawful  manner,  are  matters  of  fact  for  the 
Jury.    Com.  v.  Kubn,  1  Plttsb.  18. 

See  also  Queen  v.  Cavendish,  Ir.  Rep.  S  C. 
78,  supra,  IV.  a:  Reg.  v.  Pargeter,  3  Cox  C.  C. 
101 :  People  v.  Thompson,  122  Mich.  411,  81 
N.  W.  344 :  Com.  v.  HartwelF,  128  Mass.  415,  86 
Am.  Bep.  331, — supra,  IV.  b;  United  States 
v.  Beacham,  29  Fed.  284,  aupra,  IV.  c,  1 ; 
United  States  v.  Taylor,  5  McLean,  242,  Fed. 
Cas.  No.  16,441 :  People  e»  rel.  McMabon  v. 
Westchester  County  Sheriff,  1  Park.  Crlm.  Bep. 
659, — aupra,  IV.  c,  2 ;  Reg.  v.  Markuss,  4  Fost. 
ft  F.  366 ;  Res  v.  I^ng,  4  Car.  &  P.  898 ;  Kex  T. 
Splller,  6  Car.  h  P.  883,  Reg.  v.  Whitehead,  8 
Car.  &  K.  202, — ffwp/a,  IV.  d,  1 ;  Com.  V.  Pierce, 
138  Mass.  165,  52  Am.  Bep.  264  ;  SUte  v.  Ilard- 
ister,  38  Ark.  606,  42  Am.  Bep.  6,  — aupra,  IV. 

d,  2 ;  Reg.  T.  Edwards,  8  Car.  ft  P.  611 ;  Reg. 
V.  Walters,  Car.  ft  M.  164 ;  State  t.  Behm,  72 
Iowa.  583,  34  N.  W.  319;  Queen  t.  Plnhom,  1 
Cox  C.  C.  70 :  Reg.  v.  Martin,  11  Cox  C.  C.  186 ; 
State  V.  Noakee,  70  Vt.  247,  40  Atl.  240,— siipro, 

IV.  e,  1 ;  Territory  v.  Manton,  8  Mont.  96,  19 
Pac.  387 ;  SUte  v.  Smith,  65  Me.  2S7 ;  People 

V.  Preslar,  48  N.  C.  <3  Jones  L.)  421 ;  State  v. 
Lowe,  66  Minn.  296,  68  N.  W.  1094,— supro,  IV. 

e,  2 :  Bex  v.  Ridley,  2  Campb.  650 ;  Reg.  v. 
Crumpton,  Car,  ft  M.  697, — «upro,  IV.  e,  8; 
People  V.  Buddeneleck,  103  N.  Y.  487,  57  Am. 
Rep.  766,  9  N.  K.  44 ;  SUte  v.  Llndsey,  19  Nev. 
47,  5  Pac.  822, — tupra,  IV.  f;  Qlebel  v.  SUte, 
28  Tex.  App.  151,  12  S.  W.  691 ;  Warthan  v. 
SUte  (Tex.  Crlm.  App.)  65  S.  W.  56;  Curtis 
V.  State,  22  Tex.  App.  227.  58  Am.  Rep.  635, 
3  8.  W.  SO :  Elllston  v.  State,  10  Tex.  App- 
861 ;  and  Flynn  v.  SUte  (Tex.  Crlm.  App.)  66 
8.  W.  651, — «upro,  V, 

X.  Oonclveton. 

As  a  general  rule,  the  negligent  performance 
of  a  duty,  or  the  negligent  omission  to  perform 
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K  duty.  In  regarded  as  an  unlawfnl  act ;  and, 
If  It  results  In  homicide.  It  !■  homicide  In  the 
commlsalon  of  an  unlawful  act  for  which  t&e 
perpetrator  1b  criminally  liable,  though  there 
was  no  criminal  intent.  Ohio,  howeTer,  and 
perhaps  amna  of  the  other  statei;  furnish  an  ex- 
ception to  this  rule  resnlUng  from  the  doctrine 
there  adopted,  that  there  are  no  common-law 
crimes.  Thla  leads  to  the  holding  that  a  negli- 
gent act,  or  a  negligent  performance  or  omleslon 
of  a  duty,  Is  not  an  unlawful  act,  and  a  homi- 
cide resulting  therefrom  Is  not  a  homicide  In 
the  commission  of  an  unlawful  act,  for  which 
the  perpetrator  is  crlmlually  responsible ;  un- 
less sach  negligent  act,  or  performance,  or  omis- 
sion of  duty,  has  been  made  unlawful  or  pro- 
hibited by  statutory  law. 

The  mere  tact  Uiat  a  person  was  negligent, 
and  that  a  death  resnlted,  hoverer,  Is  not  snf- 
flcient  to  establish  his  criminal  liability,  under 
the  general  rule,  for  the  homicide;  the  negli- 
gence must  faave  been  In  the  performance  of,  or 
in  the  omission  to  pwfom,  some  posttlTC  duty 
Imposed  npon  him  by  law  or  hy  contract. 

The  degree  of  a  negligent  homicide  for  which 
one  Is  criminally  liable  depends  upon  the  char- 
acter of  the  negligent  act  or  omission.  If  the 
I  business  in  which  he  is  engaged  Is  felonious,  or 
I  If  the  act  or  omission  Is  wilful,  and  probably 
'  dangerons  to  the  lives  of  others,  the  homicide 
would  be  murder :  but  If  the  business  engaged 
In  Is  legal,  and  the  homicide  results  merely  from 
negligence  or  carelessness  in  Its  performance, 
it  Is  manslaughter. 

These  rules  would  appear  to  be  applicable  to 


all  kinds  of  iMreaches  In  performance  aaA  omls- 
alons  to  perform  positive  duties,  and  have  beeir 
repeatedly  applied  to  negligence  In  the  nse  of 
ways  and  streets,  and  In  the  management  of 
railways  and  locomotives  and  vessels,  and  t» 
the  negligent  use  of  drugs  and  medldnea  and 
surgical  lustroments,  and  to  n^lgent  perform- 
ance of,  or  omission  to  perform,  the  duty  of 
caring  for  and  maintaining  and  supporting, 
existing  in  the  domestic  and  other  relations,  a» 
well  as  to  ne^lgence  In  many  other  miscellane- 
ous matters. 

To  render  a  person  criminally  liable  for  n^ 
Ilgent  homicide,  however,  the  duty  omitted  or 
Improperly  performed  must  have  been  his  per- 
sonal duty,  and  the  negligent  act  from  which 
death  resulted  must  have  been  his  personal  act, 
and  not  the  act  of  another.  But  he  Is  not  ex- 
cused because  the  negligence  of  someone  dn- 
contributed  to  the  result,  where  his  act  was- 
one  of  the  primary  caases,  and  the  ne^Iguice- 
of  the  other  did  not  intervene  betweoi  bis  act 
and  the  result 

There  is  a  conflict  of  opinion  as  to  whether 
the  doctrine  of  contributory  negligence  applies 
to  relieve  from  criminal  responsibility  for  neg- 
ligent homicide,  with  an  apparent  majority  of 
the  cases  In  favor  of  Its  nonappllcatlon  ;  but  the 
question  would  seem  to  be  unsettled.  And  the 
only  difference  In  pleading  and  practice  In  such 
cases  from  that  In  cases  of  ordinary  homicide 
appears  to  be  that  the  facts  constituting  th» 
negligence  complained  of  are  required  to  be' 
set  forth  In  the  Indictment  F.  H.  B. 


MARYLAND  COURT  OF  APPEALS. 


INSURANCE    COMPANY    OF  NORTH 
AMERICA,  Appt., 

V, 

Anna  M.  SCHALT.  et  al.,  Admrs.,  etc.,  of 
Thomas  B.  Schall,  Deceased. 

(96  Ud.  22S.) 

1.  Fftllnre  to  provide  for  an  appea.! 
from  the  order  of  renoTal  does  not  ren- 
der void  a  statute  providing  that,  when  a 
plaintiff  Is  entitled  to  some  relief,  but  not 
In  the  court  In  which  he  has  brought  his  ac- 
tion, the  cause  may.  In  the  discretion  of  the 
court,  be  removed  to  the  proper  tribunal, 
where  such  amendments  may  be  made  as 
may  be  necessary  to  a  bearing  of  the  case 
according  to  Its  practice. 

2.  BttnltT-  will  not  compel  the  laanance 
of  tt  policy  of  inanrance  In  accordance 
with  the  provisions  of  a  contract  to  Insure, 
where  the  property  Intended  to  be  covered 
has  been  destroyed,  and  its  owner  has  re- 
ceived from  other  Insurers  more  than  Its 
value, 

3.  Speellle  perffomiKBee  of  m,  eoKtraet 
to  iaane  ■  pollfir  of  iaaarMee  will  mot 

Note.— The  application  of^eqiilbTble  prlnct- 
ples  In  the  above  case  brings  It  within  Uie  or- 
dinary rule  which  denies  recovery  on  Insur- 
ance policies  for  more  than  the  actual  loss,  al- 
though the  policy  In  queetlon  was  one  of  ma- 
rine insurance,  and  valued  policies  are  upheld 
In  cases  of  that  kind.  On  the  question  bow  far 
the  aggregate  of  several  policies  is  binding  as 
to  the  value  of  Insured  property,  see  Havens  t. 
Germania  k  Ins.  Co.  (Mo.)  28  L.  R.  A.  107, 
and  note. 
61  L.  R.  A. 


he  sramted  where  It  was  effected  by  agents 

of  the  property  owner,  and  was  not  binding- 
on  him  without  ratlBcatlon,  and  he  did  not 
ratify  It  until  after  the  loss,  when  It  was  to 
bis  Interest  to  do  so. 

(January  15,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  circuit  Court  of  Baltimore  City 
in  favor  of  plaintiifa  in  an  action  brougbt 
to  enforce  specific  performance  of  an  agree- 
ment  to  issue  a  marine  insurance  polii^.  Re- 
versed. 

The  facts  are  stated  in  the  opimon. 

Messrs.  George  Wbltelook  and  Ed- 
ward Ii.  Koonta,  for  appellant: 

By  the  act  of  1896  the  legislature  has  ef- 
fected a  complete  revolution  in  the  righta 
of  parties  litigant  in  courts  of  original  com- 
mon-law juri^iction. 

The  legislature  cannot  add  to  the  powers 
of  the  court  of  appeals. 

Sevilskey  v.  Wagm,  76  Md.  336,  25  Atl. 
468. 

Certainly  it  cannot  subtract  from  the  ap- 
pellate jurisdiction  of  the  court. 

Crane  v.  ^egimiia,  I  Gill  &  J.  472,  19  Am. 
Dec.  237;  State  v.  yorthem  C.  R.  Co.  18  Md. 
210. 

The  insured  may  elect  between  a  suit  in 
equity  or  an  action  at  law. 

Wood.  Fire  Ins.  2d  ed.  p.  34 ;  Pktmiw  Ins. 
Co.  V.  KyUttid,  6»  Md.  446,  1  L.  R.  A.  S48, 
16  Atl.  109. 
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The  measure  of  damages  is  the  sum  at 

law  and  in  equity. 

Kerr,  Ins.  p.  60;  2  Sedgw.  Danwgea,  8th 
«d.  p.  674;  Morris  v.  Summerl,  2  Wash.  C. 
C.  Cf.  203,  Fed.  Caa.  No.  9,837. 

The  contimet  was  for  "valued  Insurance," 
:and  was  properly  treated  by  the  lower  court 
4U  conclusive  of  the  amount  recoverable. 

Schaefer  v.  Baltimore  Marine  Int.  Co.  33 
Jtfd.  117. 

The  appellees,  if  entitled  to  relief  at  all, 
had  a  plain  and  adequate  remedy  at  law. 

Orient  Mut.  ht9.  Co.  v.  Andretoa,  66  Md. 
.378,  7  Atl.  693. 

The  record  does  not  present  a  case  in 
whidi  the  plaintiff  is  entitled  to  some  rem- 
edy, but  not  in  tbe  particular  court  to  which 
he  first  applied. 

Dunnoek  v.  Dunnook,  3  Md.  Ch.  150. 

The  application  does  not  constitute  a  con- 
tract. 

Kerr,  Ins.  p.  63;  Delausare  State  F.  d  M. 
Ins.  Co.  V.  Shaw,  54  Md.  551. 

Tlie  undertaking  was  indefinite  as  to  the 
Jiability  of  the  insured. 

Pom.  Spec.  Perf.  of  Contracts,  2d  ed.  SS 
166  et  aeq.;  Oelaton  v.  Sigmund,  27  Md.  344; 
Muvall  V.  Myera,  2  Md.  Ch.  405 ;  Orient  Mut. 
Ins.  Co.  V.  Wnght,  23  How.  411,  16  L.  ed. 
629;  Pry,  Spec.  Perf.  3d  ed.  p.  137;  Sahaefer 
T.  Baltimore  Marine  Ins.  Co.  33  Md.  109. 

The  lower  court,  in  the  exercise  of  its 
sound  discretion,  should  have  refused  to 
ffrant  tbe  relief  prayed. 

Thistle  Mills  Co.  v.  Bone,  92  Md.  58,  48 
Atl.  37;  Bamberger  v.  Johnson,  86  Md.  41, 
37  Atl.  900;  I'enn  v.  McOullough,  76  Md. 
231,  24  Atl.  424. 

The  American  clause  provides  that,  if  the 
insured  shall  have  made  any  other  insurance 
.upon  the  premises  aforesaid  prior  in  date  to 
this  poliqr,  then  this  insurance  company 
shall  be  answerable  only  for  so  much  of  the 
amount  as  such  prior  insurance  may  be  de- 
ficient toward  fully  covering  the  premises 
hereby  insured. 

Whiting  V.  Independent  Mut.  Ina.  Co.  15 
Md.  297. 

Regardless  of  representations  as  to  the  ex- 
istence or  nonexistence  of  insurance  on  the 
25th  day  of  February,  1896,  if  prior  insur- 
ance was  then  outstanding  more  than  three 
times  in  ezceet  of  the  invoice  value  of  the 
oargo,  no  waiver,  abandonment,  renunciation, 
alteration,  or  compromise  by  the  insured 
and  tlie  first  insurer  of  the  policy  could  pos- 
sibly supply  the  subject-matter  upon  which 
the  second  policy  might  operate,  especially 
after  that  very  subject-matter  had  been  it- 
self destroyed. 

Sohaefcr  v.  Baltimore  Marine  Ins.  Co.  33 
Md.  116;  Beamans  t.  Loring,  1  Mason,  135, 
Fed.  Gas.  No!  12,583. 

Messrs.  Robert  H.  SniUi  and  Alfred  S. 
If  lies,  for  appellees: 

The  question  whether  a  case  has  sufficient 
merit  to  justify  the  trial  judge  in  sending 
it  to  another  court  is  one  directed  entirely 
to  the  discretion  of  tbe  judge,  and  is  uncon- 
trollable by  the  court  of  appeals. 

Brehm  v.  Sperry,  92  Md.  408,  48  Atl.  368} 
Oeorge  v.  Reed,  101  Mass.  378. 
«1  L.  K.  A. 


A  contract  to  insure  is  spedfically  enforce- 
able in  equity. 

Phoenix  Ins.  Co.  v.  Ryland,  69  Md.  437,  1 
L.  R.  A.  548,  16  Atl.  109;  Patapaco  Ins.  Co. 
V.  Biseoe,  1  Gill  ft  J.  293,  28  Am.  Deo.  219. 

The  Boston  insurance  company  never  had 
insurance  on  anything  but  a  one-half  interest 
in  the  cargo  actually  shipped. 

The  "American  clause"  can  have  no  appli* 
cation  except  in  case  of  double  insurance. 

Whiting  V.  Independent  Mut.  Ins.  Co.  15 
Md.  297. 

Double  insurance  is  where  the  insured 
makes  two  insuranoes  upon  the  same  risk 
and  ihe  same  interest. 

3  Kent,  Com.  p.  280 ;  Phillips,  Ins.  S  359 ; 
Botuard  Ins.  Co.  v.  Sort&aer,  6  Hill,  308; 
Baltimore  F.  Ina.  Co.  v.  Loney,  20  Md.  20; 
Whiting  v.  Independent  Mut.  Ins.  Co.  15  Md. 
313;  Hanover  F.  Ins.  Co.  v.  Brown,  77  Md. 
64,  2S  Atl.  989,  27  Atl.  314. 

Fawlor,  J.,  delivered  the  opinitm  of  the 
court: 

The  plaintiffs  in  this  cause  are  the  admin- 
istrators  of  John  W.  Schall,  deceased,  and 
the  defendant  is  the  Insurance  Company  of 
North  America.  The  former  brought  an  ac- 
tion of  assumpsit  against  the  latter  in  the 
court  of  common  pleas  of  Baltimore  city  on 
an  allied  contract  to  insure  a  cargo  of  co- 
coanuts.  Upon  the  trial  it  appeared,  how- 
ever, that  the  defendant  company  had  never 
issued  a  formal  poli;^,  but  had  simply  given 
what  is  called  a  "binder,"  which  was  signed 
by  both  parties,  or  their  representatives,  and 
indicates  that  a  special  policy  would  be  is- 
sued when  the  necessary  declarations  of 
value  have  been  given  in.  At  the  conclusion 
of  the  case  the  court,  at  the  instance  of  the 
defendant,  instructed  the  jury  that  the 
plaintiffs  were  not  entitled  to  recover;  but, 
instead  of  submitting  to  a  judgment  of  nom 
pros.,  they  availed  tnemselves  of  the  provi- 
sions of  the  act  of  1896  (chap.  229),  which 
has  been  codified  as  S  42,  art.  26,  and  S  107a, 
art.  75.  By  this  act  it  is  provided  that  in 
every  case  at  law  or  equity  in  which  it  shall 
appear  the  plaintiff  is  entitled  to  some  relief 
or  to  some  remedy,  but  not  in  the  particular 
court  in  which  the  suit  is  brought,  the  plain- 
tiff shall  not  on  that  account  be  nonsuited, 
or  the  case  dismissed,  but  the  case  may,  in 
the  discretion  of  the  court,  be  removeid  to 
suoh  pi-oper  court  as  the  nature  of  the  case 
may  require.  It  is  further  provided  that, 
upon  such  removal,  such  proceedings  shall  be 
had,  by  amendment  of  the  pleadings  or  other- 
wise, as  may  be  necessaiy  and  proper,  ac- 
cording to  the  practice  of  the  court  to  which 
the  oaae  has  becxt  r^oved.  The  learned  judge 
of  the  court  of  common  pleas,  after  hearing 
both  sides,  ordered  that  the  ease  be  removed 
to  the  circuit  court  of  Baltimore  city,  upon 
the  theory  tliat  the  binder  or  application 
flued  on  in  this  case  is  not  a  complete  policy, 
and  that  tbe  remedy,  if  any,  was  in  a  court 
of  equity.  Delatrare  State  F.  i  M.  Ina.  Co. 
V.  N/iair,  54  Md.  546.  Accordingly  the  plain- 
tiffs filed  their  bill  on  the  4th  of  February, 
1902,  in  tbe  circuit  court  for  Baltimore  city. 
1.  Tbe  first  question  presented  arises  upon 
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the  objections  of  the  defendants  to  the  valid- 
ity and  constitutionality  of  the  act  of  1896, 
chap.  229.  Thia  objection,  as  we  understand, 
18  based  upon  the  ground  that  there  is  no 
right  of  appeal  secured  to  the  litigants  from 
the  order  of  removal,  and  that,  therefore, 
while  a  party,  under  the  Constitution,  is  en- 
titled to  a  final  judgment  in  the  court  where 
he  brings  his  case,  and  to  an  appeal  from 
that  judgment  to  this  court,  the  act  of  1890 
substitutes  for  these  rights  the  arbitrary 
discretion  of  the  lower  court.  It  is  well  set- 
tled that  the  right  of  appeal  to  this  court  ex.- 
ists  in  such  cases  only  as  the  l^slature 
makes  provision  for,  and  hence  when  the  act 
of  1896  conferred  upon  the  court  below  the 
power,  in  his  discretion,  to  remove  the  case 
from  a  court  of  law  to  a  court  of  equity,  and 
failed  to  provide  for  an  appeal,  none  can  be 
taken,  for  two  very  plain  reasons:  First, 
because  no  provision  is  made  for  it ;  and,  sec- 
ond, because  no  appeal  lies  from  the  discre- 
tionary action  of  the  trial  judge.  We  are 
imable  to  discover  any  constitutional  objec- 
tion to  the  legislation  in  question.  The  act 
was  passed  evidently  in  pursuance  of  the 
laudable  purpose  on  the  part  of  the  courts 
and  the  bar,  with  the  aid  of  the  legislature, 
to  prevent  delay  in  legal  proceedings  and  to 
promote  justice.  Experience  may,  perhapci, 
demonstrate  that  further  legislation  may  be 
desirable  to  effect  the  object  sought  to  be  at- 
tained by  the  act,  but  we  are  unable  to  agree 
with  the  severe  criticism  passed  upon  it  by 
the  counsel  for  the  defendant.  In  Massa- 
ehusetts  the  act  of  1865  (chap.  179)  was 
paased  authorizing  the  supreme  judi<»al 
court  and  the  superior  court  to  allow  amend- 
ments changing  a  suit  at  law  into  a  proceed- 
ing in  equity  if  the  same  be  necessary  to  en- 
able the  plaintiff  to  sustain  the  action  for 
the  cause  for  which  it  was  originally  in- 
tended to  be'  brought.  As  far  as  we  have 
been  able  to  ascertain,  the  validity  of  this 
act  has  never  been  challenged.  In  the  case 
of  Oeorge  v.  Reed,  101  Mass.  378,  it  is  said 
that  this  statute  (1865)  "extends  the  power 
to  grant  amendments  but  a  single  step.  It 
confers  no  new  jurisdiction." 

2.  We  will  now  consider  the  merits  of  the 
ca»e,  as  disclosed  by  the  bill,  answer,  and 
testimony.  In  the  first  place,  it  should  be 
stated  that  the  bill  is  one  for  specific  per- 
formance, and  therefore  we  must  be  guided 
by  the  well-settled  principles  of  equity  ap- 
plicable to  such  a  case  in  reaching  a  conclu- 
sion here.  It  was  said  in  Bamberger  v. 
Johnson,  86  Md.  38,  37  Atl.  900,— are  the 
f>anie  general  doctrine  has  been  repeatedly 
announced  here  and  elsewhere, — that,  in  de- 
ciding whether  a  bill  for  specific  performance 
will  be  maintained,  "the  court  takes  into 
consideration  the  conduct  of  the  plaintiff 
and  all  the  circumstances  of  the  ease,  and  the 
mere  fact  that  a  valid  contract  exists  is  not 
conclusive  in  plaintiff's  favor."  And  in 
O'Brien  v.  Pentz,  48  Md.  502,  it  was  held 
that,  in  every  ciise  where  a  specific  perform- 
ance is  asked,  "the  question  must  be  whether 
the  exercise  of  the  power  of  the  court  is  de- 
manded to  subserve  the  ends  of  justice,  and, 
unless  the  court  is  satisfied  that  it  is  right 
61  L.  R.  A. 


in  every  respect,  it  refuses  to  Interfere.*' 
With  these  general  rules  to  guide  us,  we  will 
proceed  to  state  what,  as  appears  b^  the  rec- 
ord, the  case  before  us  is:  The  bill  alleges 
that  Thomas  B.  Schall,  the  plaintiffs'  in- 
testate, purchased  about  the  18th  February, 
1890,  a  carj^  consisting  of  370,389  cocoa- 
nuts,  and  shipped  them  on  hoard  the  sdiom- 
er  Percy  W.  Schall ;  that,  on  or  about  tiie- 
2Dth  February,  Schall,  throusfa  Oeorge  H. 
Stetson,  an  insurance  broker  ih  Kew  Yorkr 
applied  to  tbe  defendant  insurance  company, 
at  its  New  York  office,  for  insurance  against 
loss  and  damage  on  a  one-half  interest  in 
said  cargo,  and  that  said  application  was  ac- 
cepted by  defendant  in  writing.  This  ac- 
cepted application,  binder,  or  contract  to  in- 
sure, or  whatever  it  may  be  called,  waa 
signed  by  the  agents  of  defendant  and  Mr. 
Stetson,  claiming  to  represent  Schall,  the  as- 
sured. It  is  set  out  in  full  several  places  in 
the  record,  but,  in  the  view  we  have  formed, 
it  will  not  be  neoessary  to  reproduce  it  here. 
It  provided,  however,  for  insurance  of  one 
fourth,  instead  of  one  half,  the  cargo.  On 
the  voyage  from  Porto  Rico  to  Baltimore 
the  schooner  took  fire,  and  both  she  and  her 
cargo  were  thereby  wholly  lost.  After  the 
loss  the  assured,  Schall,  through  his  broker. 
Stetson,  declared,  according  to  the  usage  in 
such  cases,  the  value  of  one  fourth  interest,' 
viz.,  $1,077.50,  which  was  the  in%'oice  price, 
with  10  per  cent  added,  and  demanded  from 
the  defendant  a  special  policy  of  insurance, 
such  as  was  contemplated  by  the  written  ap- 
plication: but  it  refused,  and  still  refuses, 
to  comply  with  the  demand.  The  bill  al- 
leges that  the  assured  has  complied  in  all 
respects  with  his  duty  in  the  premises,  and 
during  his  lifetime  was  always  ready  to  pay 
tbe  defendant  the  premium  due  for  said  in- 
surance, and  the  plaintiffs  tender  themselves 
ready  to  do  the  same,  ond  in  all  other  re- 
spects to  comply  with  the  terms  of  said  ap- 
plication for  insursnce.  The  prayer  is  that 
the  defendant  may  be  required  to  issue  and 
deliver  its  policy  on  one-quarter  interest  in 
the  cargo  mentioned,  and  that  it  be  re- 
quired to  pay  the  plaintiffs  the  said  sum  of 
$1,677.50, — one  fourth  of  the  invoice  value, 
and  10  per  cent  added, — with  interest.  The 
answer  of  the  defendant  admits  the  cargo 
was  shipped  as  alleged,  and  that  it  was  de- 
stroyed at  sea,  and  the  execution  of  the  ap- 
plication of  the  25tfa  February  for  insur- 
ance, but  denies  that  Stetson,  the  brewer, 
represented  Sdiall.  We  deem  It  unnecessary 
to  refer  to  all  the  defenses  set  up  by  the  an- 
swer, hut  it  will  suffice  for  the  present  pur- 
pose to  call  attention  to  some  of  the  allega- 
tions of  the  tentli  paragraph,  by  which  it 
is  set  forth  that  at  the  time  of  the  loss 
Thomas  H.  Schall  owned  a  policy  in  the  Bos- 
ton Marine  Insurance  Company,  covering 
the  whole  cargo  in  question;  that  on  15tn 
January,  1896,  Schall  notified  J.  H.  Sirich, 
who  was  the  manager  of  the  Boston  com- 
pany, to  covor  under  the  policy  this  cargo  of 
cocoanuts,  worth  from  $4,000  to  $6,000,  and 
an  entry  was  at  that  time  made  in  the  pass- 
book;  that  the  cargo  was  lost  about  2lst 
February,  1890,  and  a  few  days  thereafter 
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a  clerk  of  Schall,  who  was  then  in 
Porto  Rico,  received  advioes  that  the  cargo 
amounted  to  370,389,  coooanuts,  and  that  he 
had  "figured  out"  insurance  amounting  to 
over  $22,000  on  the  cargo that  the  Boston 
company,  throug'h  Sirich,  objected  to  the 
amount  of  the  risk,  and,  in  the  absence  of 
Schall,  but  apparently  with  the  consent  of 
his  clerk,  arranged  with  the  defendant  to  as- 
sume a  portion  (one  fourth)  of  the  risk; 
that  between  the  26th  February,  1896,  and 
the  subsequent  return  of  Schall  to  Baltimore, 
and  after  the  defendant  had  agreed  to  insure, 
his  clerk  took  the  passbook  to  the  Boston 
company,  and  the  entry  therein  was  changed 
so  as  to  reduce  the  liability  of  that  com- 
pany; in  other  words,  its  policy  was  made, 
or  attempted  to  be  made,  to  cover  only  one 
half,  instead  of  the  whole  cargo.  The  con- 
tention of  the  plaintiffs,  and  some  of  the 
witnesses  so  testify,  is  that  the  Boston  com- 
pany never  intended  to  assume  more  than 
half  the  risk ;  but  whether  that  be  so  or  not, 
or  whether  the  Boston  company's  policy  was 
or  was  not  changed  witiiout  uie  ctnuent  of 
Schall,  we  do  not  feel  called  upon  to  deter- 
mine. Nor  need  we  pass  definitely  upon  the 
many  other  questions  argued  at  bar,  for  it 
seems  to  us  there  is  one  circumstance  which 
must  necessarily  prevent  the  plaintiff  from 
succeeding.  And  it  is  this:  When  the 
Boston  company  and  the  other  company  set- 
tled for  their  share  of  the  loss,  they  discov- 
ered that  the  estimate  of  ^2,000  for  the 
value  of  the  cargo  was  excessive,  and  instead 
of  paying  some  $11,000,  which  it  would  have 
been  required  to  pay  under  that  excessive 
valuation,  the  Boston  company  paid  about 
half  that  amount.  The  other  company,  it 
is  not  denied,  paid  $2,500.  So  that  there 
has  been  collected  by  the  plaintiffs  over 
$8,000  on  a  carfi^o  which  was  valued  in  the 
invoice  at  $6,000,  and  in  the  Boston  com- 
pany's policy  by  the  assured  at  $5,700.  If 
there  was  nothing  else  in  the  case,  it  is 
clear,  upon  the  well-settled  rules  we  have  al- 
ready referred  to,  that  a  court  of  equity 
would  not  aid  the  assured  in  reoovering 


money  claimed  upon  a  concededly  excessive 
valuation.  It  is  endent  that  if  the  clerk 
of  the  assured  had  not,  by  mistake  or  other 
wise,  "figured  out"  the  valuation  $22,000,  in- 
stead of  $6,000,  the  Boston  company  would 
not  have  even  attempted  to  reinsure  to  pro- 
tect themselves  or  the  assured;  and  it  cer- 
tainly is  neither  reasonable  nor  just  that  the 
plaintiffs  should,  by  their  own  or  their  in- 
testate's mistake,  be  allowed  to  recover  in  a 
court  of  equity  more  than  the  fair  value  of 
the  property.  It  is  not  to  be  supposed — 
there  is  no  proof  to  the  contrary — that  the 
cargo  was  undervalued  both  in  the  invoice 
and  the  pasabotdc.  In  the  one  it  is  valued 
at  $6,000,  and  in  the  other  at  $5,700.  But 
in  addition  to  the  fact  that  the  plaintiffs 
have  already  received  full  compensation  for 
the  loss  of  the  insured  cargo,  there  are  other 
facts,  either  conceded  or  proved  by  the  testi- 
mony, which  would  make  a  court  of  equity 
hesitate  to  ^rant  relief  by  way  of  ^ciflc 

rformance  in  such  a  case  as  this.  Thus 
is  clear,  on  the  evidence,  that  Schall 
would  not  have  been  hound  by  what  his  cleric 
and  the  Boston  company  did  if  he  had  not, 
after  the  loss,  when  it  was  his  interest  to  do 
so,  ratified  their  acts  in  securing  additional 
insurance.  And  of  course,  if  he  was  not 
bound,  mutuality  would  be  wanting,  and  the 
defendant  could  not  have  been  held.  Again, 
the  evidence  in  regard  to  the  entering  of  the 
words  "^  interest"  in  red  ink  on  the  pass- 
book does  not  afford  a  satisfactory  explana- 
tion, under  all  the  circumstances  of  this 
case.  If  that  entry  had  not  been  placed 
there,  the  policy  of  the  Boston  company 
would  have  covered  the  whole  cargo,  and  un- 
der the  protection  of  the  provisions  of  the 
American  clause,  which  was  contained  in  the 
defendant's  policy,  it  would  have  been  re- 
lieved of  all  liability. 

Without  prolonging  this  opinion,  our  con- 
clusion is  that  the  plaintiffs  are  not  entitled 
to  relief  in  a  court  of  equity. 

Decree  reversed,  with  costs,  and  bill  dis- 
missed. 


UXITED  STATES  CIRCCIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT. 


0.  S.  HUSET,  Plff.  in  Err., 

V. 

J.  1.  CASE  THRESHING  MACHINE  COM- 
PANY. 

(120  Fed.  805.) 

*1.  It  la  the  Keneml  rale  tliat  •  con- 
traotor*  maniifactiiver,  or  wndor  1» 

'Headnotes  bj  Sa>-bohn,  Circuit  Judge. 


not  liable  to  third  parties  who  have  do 
contractual  relations  with  him  fbr  negligence 
In  the  construction,  manufaetare,  or  sale  of 
the  articles  he  handles. 

3.  An  net  of  nearllirence  of  m  mnna> 

faetnrer  or  -v-endor.  which  Is  Imminently 
dan^rous  to  human  life  or  health,  and  which 
occui'S  Id  the  preparation  or  sale  of  articles, 
like  foods  and  poisons,  whose  prlnmry  use  is 
to  preserve,  destroy,  or  affect  life  and  health. 
Is  actionable  by  parties  who  have  no  con- 


SoTE. — As  to  liability  of  manufacturer  or 
seller  of  dangerous  article  to  person  Injured 
thereby  where  there  Is  no  privity  of  contract 
between  them,  see  Schubert  v.  J.  R.  Clark  Co. 
(Minn.)  15  L.  R.  A.  818.  and  note;  Helzer  v. 
Ktngsland  ft  D.  Ufg.  Co.  (Mo.)  16  L.  B.  A.  821 ; 
State  use  of  Hartlove  v.  Fox  (Md.)  24  U  B. 
A.  eT0;  Lewis  v.  Terry  (Cal.)  81  L.  B.  A.  220; 
Ives  v.  Wei  den  <Iowa)  B4  L.  B.  A.  854  ;  and 
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McCaffrey  v.  Mossberg  &  G.  Mfg.  Co.  (B.  I.) 
65  L.  R.  A.  822. 

As  to  liability  for  Injury  to  third  person  by 
sale  of  dangerous  food  or  dru^,  see  Craft  v. 
Parker.  W.  &  Co.  (Mich.)  21  L.  R.  A.  139,  and 
note;  Meyer  v.  King  (Miss.)  36  L.  R.  A.  474; 
Wise  Morgan  (Tenn.)  44  L.  R.  A.  648;  and 
Peters  v.  Jackson  (W.  Ta.)  57  L.  B.  A.  428. 
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tractu&l  relatloDB  with  the  mannfactnrer  or 
Tender. 

8.  An  ow>«r  wko  Implledlr  In-rltAS 
tUrd  vwrtlaa  to  vm  def«ctlT«  nui- 
ekiBea  or  InBtmmcnti  manufactured  or  fur- 
nished by  him  In  liable  to  them  for  In^orlM 
resulting  from  his  negligence  In  th«  mann- 
facture  or  care  ot  them. 

4.  A  muimfactBVCV  or  TonAov  who* 
OTltboat  dTlBV  BOtleo  o(  Ita  eharaetor 
or  qoBlltlea,  supplies  or  delivers  to  an- 
other a  machine  or  article  which,  at  the  time 
of  dellTery,  be  knows  to  be  Unmlnentl;  dan- 
gerous to  the  life  or  limbs  ot  anroue  who 
may  use  It  for  the  purpose  for  which  It  Is 
Intended,  Is  liable  to  anrone  who  sustains  in- 
Jury  from  Its  daogerous  condition,  whether 
be  has  anj  contractual  relations  with  him  or 
not. 

(February  26.  1903.) 

ERROK  to  the  Circuit  Court  of  the  United 
States  for  the  Diitz-iet  of  Minnesota 
to  review  a  judgment  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
personal  injuries  aliped  to  have  been  in- 
flicted upon  plaintiff  by  reason  of  a  defective 
madiine  manufactured  and  sold  1^  defend- 
ant. Bfvcriied. 

Statement  by  Snnbom,  Circuit  Judge: 
This  writ  of  error  was  sued  out  to  reverse 
a  judgment  sustaining  a  demurrer  to  Uie 
amended  complaint  of  O.  S.  Huset,  the  plain- 
tiff below  and  the  plaintiff  in  error  here,  in 
an  action  for  personal  injniyj  which  he 
brought  against  the  J.  I.  Caae  Threshing  Ma- 
chine Company,  a  corporation.  These  are 
the  facts  which  the  complaint  discloses:  The 
threshing  machine  company  was  a  corpora- 
tion engaged  in  the  manufacture  and  sale  of 
threshing  riga,  which  consisted  of  an  engine, 
a  separator,  a  band-cutter,  and  self-feeder. 
The  band-cutter  and  self-feeder  consisted  of 
a  series  of  fast  revolving  kntres  covered  with 
a  sheet-iron  covering  and  a  frame  designed 
to  fit  into  the  front  of  the  separator  in  which 
the  cylinder  was  located.  The  cylinder  was 
made  of  iron  and  steel  about  48  inches  in 
length  and  20  inches  in  diameter,  set  \vith 
TOWS  of  steel  teeth  and  spikes  projecting 
about  2  inches,  and  so  placed  as  to  pass  be- 
tween similar  teeth  in  a  concave  frame  in 
front  of  and  under  the  cylinder.  When  the 
machine  was  in  operation,  this  blinder  re- 
volved at  a  very  high  rate  of  speed  with  great 
force,  and  threshed  the  grain.  The  self-feed- 
«r  and  band-cutter  was  designed  to  be  fas- 
tened to  the  separator,  and  its  sheet-iron 
covering  fitted  onto  the  front  of  the  separa- 
tor just  above  and  over  the  front  part  of  the 
cylinder  as  to  cover  the  cylinder  com- 
pletely. The  object  and  design  of  the  de- 
fendant in  placing  this  covering  over  the 
<7linder  were  that  it  should  be  used  by  any 
pemon  who  might  operate  the  machine  to 
walk  upon  in  passing  from  the  top  of  the 
main  part  of  the  thresher  to  the  self-feeder. 
This  sheet  iron  covering  was  made  without 
any  support,  and  was  so  pliable  and  easily 
bent  that  it  was  incapable  of  sustaining  the 
least  weight,  and  would  necessarily  bend  and 
collapse  when  subjected  to  the  weight  of 
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any  man  who  might  walk  or  step  upon  it. 
It  was  necessary  for  the  operator  to  walk 
over  the  covering  of  the  cylinder  in  operat- 
ing the  machine.  This  machine,  covered  in 
this  way,  was  imminently  and  necessarily 
dangerous  to  the  life  and  limbs  of  those  who 
operated  it,  and  it  was  well  known  to  be 
thus  dangerous  by  the  defendant  when  It 
shipped  uw  same  and  supplied  it  to  the 
purchaser,  J.  H.  Pifer;  but  this  daiuerons 
condition  was  of  such  a  natUTS  as  not  to  be 
readily  discovered  by  persons  engaged  in 
operating  the  machine  or  working  thereon, 
but  was  concealed,  and  thereby  rendered 
more  dangerous  still.  On  August  25,  1901, 
the  defendant  sold  this  threshing  outfit  to 
J.  H.  Pifer,  who  started  to  operate  it  on  the 
next  day,  and  empl<^ed  the  plaintiif,  O.  8. 
Huset,  as  a  laborer  to  assist  him  in  running 
it.  It  became  the  duty  of  the  plaintiff  to 
walk  upon  the  top  of  the  machine  over  the 
cylinder  while  it  was  in  operation  in  order 
to  superintend  the  pitching  of  bundles  into 
the  self-feeder,  to  prev«it  its  clogging,  and 
to  oil  the  bearings  of  the  parts  of  the  cylin- 
der and  band-cutter.  When  he  walked  upon 
the  covering  of  the  cylinder  tliis  covering 
sank  so  as  to  come  in  contact  with  the  cylin- 
der, and  the  plaintiff's  ri^t  foot  was  caught 
thereby,  and  his  foot  and  leg  were  drawn  in- 
to it  and  crushed  to  a  point  above  the  knee 
joint,  so  that  it  was  necessary  to  amputate 
the  leg  above  the  knee.  The  demurrer  to  this 
complaint  rests  upon  the  ground  that  the 
defendant  owed  no  duty  to  we  plaintiff,  who 
was  a  stranger  to  the  transaction  between 
the  defendant,  the  manufacturer  and  vendor 
of  the  threshing  machine,  and  the  vendee, 
Pifer.  The  court  sustained  the  demurrer, 
and  dismissed  the  action. 

Argued  before  Caldtcell,  Banbontj  and 
Thayer,  Circuit  Judges. 

Afesars.HalTor  Steoiwnoa  and  CkavlM 
Lorlnc,  for  plaintiff  in  error: 

If  harm  may  come  reasonably  and  prob- 
ably to  anyone  from  another's  action,  there 
is  a  duty  on  him  so  to  act  as  to  avoid  such 
injury. 

Petera  v.  Johnson,  50  W.  Va.  644,  57  L. 
R.  A.  428,  41  S.  E.  190;  Schubert  v.  J.  R. 
Clark  Co.  49  Minn.  331,  15  L.  R.  A.  818,  51 
y.  W.  1103;  Umpire  Laundry  Mach.  Co.  v. 
Brady,  104  111.  58,  49  N.  E.  486;  1  Thomp. 
Xeg.  S  820;  Devlin  v.  Stniih,  89  N.  Y.  470, 
42  Am.  Rep.  311;  Bright  v.  Bamett  d  B. 
Co.  88  Wis.  299,  20  L.  R.  A.  524,  60  N.  W. 
418;  ^'ational  Sav.  Bank  r.  Ward,  100  U.  S. 
195,  25  L.  ed.  621. 

The  machine  as  constructed  by  the  defend- 
ant in  error  constituted  a  veritable  trap. 

Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455;  National  Sav.  Bank  v.  Ward,  100 
U.  8.  204,  25  L.  ed.  624 :  yorton  v.  aeuall, 
106  Mass.  143,  8  Am.  Kep.  298;  Elkina  v. 
McKean,  79  Pa.  493;  Bishop  v.  Weber,  130 
Mass.  411,  52  Am.  Rep.  715,  1  N.  E.  154; 
Heaven  v.  Pender.  L.  R.  11  Q.  B.  Div.  503; 
Bragdon  v.  Perkins -Campbell  Co.  30  C.  C. 
A.  567,  58  U.  S.  App.  91.  87  Fed.  109;  Good- 
lander  Mill  Co.  V.  Standard  Oil  Co.  27  L.  R. 
A.  683,  11  C.  C.  A.  253,  24  U.  S.  App.  7.  63 

Digitized  by  Google 


Uvavr  V.  J.  I.  Case  Thbbshxko  Mach.  Co. 


805 


Fed,  400;  Losee  v.  Clute,  51  N.  Y.  494,  10 
Jan.  Bep.  638 ;  Langridge  v.  Levy,  2  Mees.  & 
W.  519,  4  Mees.  &  W.  337;  Hiohmond  d  D. 
£.  Go.  V.  Elliott,  149  U.  S.  266,  271,  272,  37 
L.  ed.  728,  732,  13  Sup.  Ct.  Rep.  837;  Qeorge 
T.  Skivinyton,  L.  R.  9  Exch.  1. 

There  was  deceit  in  the  ease  at  bar,  Buf- 
fleient  to  bring  it  within  the  rule  of  Lang- 
ridge  v.  Levy. 

1  Ja^ard,  Torts,  p.  573;  Uorth  Eaatem 
R.  Co.  V.  Wanlcsh,  L.  R.  7  H.  L.  12;  Farrant 
v.  Barnes,  11  C.  B.  N.  S.  553;  Heizer  v. 
Kingsland  <£  D.  Mfg.  Co.  110  Mo.  615,  15  L. 
Sl  a.  821,  19  S.  W.  630j  6  Am.  &  Eng.  Ene. 
Law,  2d  ed.  p.  Oil. 

Meaan.  Oary,  ITphaH,  *  Blaek,  for  de- 
fendant in  error: 

The  nunulaotnrer  of  an  article  is  not  lia- 
■ble  for  negligence  to  a  third  person,  between 
whom  and  the  manufacturer  there  is  no 
jtrivity. 

Goodlander  Mill  Co.  v.  Standard  Oil  Co. 
27  L.  R.  A.  683,  11  C.  C.  A.  253,  24  U.  S. 
App,  7,  63  Fed.  400;  Winterbottom  v. 
Wright,  10  Mees.  &  W.  109;  Longmeid  v. 
BoUiday,  6  Kxch.  761 ;  Blakemore  v.  Bristol 
<C  B.  B.  Co.  8  £1.  &  Bl.  1035;  OoUia  t.  Bel- 
4en,  L.  R.  3  C.  P.  495;  BragdW  t.  P«rhiM- 
Campbell  Co.  30  C.  C.  A,  567,  68  U.  8.  App. 
1)1,  87  Fed.  109;  LeLievre  v.  Qould  [1893]  1 
<i.  B.  401 ;  Heizer  v.  Kingeltmd  &  D.  Mfg.  Co. 
110  Mo.  605,  15  L.  R.  A.  821,  19  S.  W.  630; 
Roddy  V.  ilisaouri  P.  R.  Co.  104  Mo.  234,  12 
L.  R.  A.  746,  15  S.  W.  1112;  Loop  v.  Litch- 
field, 42  N.  Y.  351,  1  Am.  Rep.  643;  Losee  v. 
Olute,  61  M.  Y.  494,  10  Am.  Sep.  638;  Cur- 
4in  T.  Somerset,  140  Fa.  70,  12  L.  R.  A.  322, 
21  Atl.  244;  Daugherty  v.  Herzog,  145  Ind. 
■265,  32  L.  R.  A.  837,  44  N.  E.  457;  Burke 
V.  DeCaatro  &  D.  ^ugar  Ref.  Co.  11  Hun, 
364 ;  Stcitn  V.  Jackson,  55  Hun,  194,  7  N.  Y. 
Supp.  821;  Barrett  v.  Singer  Mfg.  Co. 
1  Sweeny,  545 ;  Carter  v.  Harden,  78  Me.  528, 
7  Atl.  392;  HeOcer  v.  Harvey,  48  Mich.  517, 
14  N.  W.  503;  UoCaffrey  t.  Mossberg  d  G. 
Mfg.  Co.  23  K  1.  381,  65  L.  R.  A.  822,  50 
At\.  651. 

The  complaint  fails  to  state  a  cause  of 
action  for  deceit. 

Actionable  deceit  is  a  breach  of  the  duty 
-one  owes  another  to  forbear  to  mislead  him 
to  his  damage  1^  false  and  frandttlent  rep- 
resentations. 

Bigelow,  Torts,  $  1;  Ming  y.  Woolfolk, 
116  U.  S.  589,  29  L.  ed.  740,  6  Sup.  Ot.  Rep. 
489;  Wt^on  v.  Paulson,  IS  Jar.  1111;  Car- 
ter T.  Harden,  78  Me.  528,  7  Atl.  302;  WelU 
V.  Cook,  16  Ohio  St.  67,  88  Am.  Dec.  436; 
Merchants'  Bank  v.  Armstrong,  65  Fed.  932; 
Peek  V.  Ourney,  L.  R.  13  Eq.  79,  L.  R.  6  H. 
L.  377;  Bunneicell  v.  Dusebury,  154  Mass. 
^86,  13  L.  R.  A.  733,  28  N.  E.  297;  Hoyt  v. 
Hanbury,  128  U.  S.  584,  sub  nom.  Shie^s  v. 
Banbury,  32  L.  ed.  565,  9  Sup.  Ct.  Rep.  176. 

Mere  silence  does  not  amount  to  deceit 
unless  it  is  in  violation  of  a  duty  to  speak, 
and  is  for  the  purpose  or  with  the  intent  of 
■deceiving  another. 

14  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  68 ;  De- 
Witt  V.  Berry,  134  U.  S.  306,  313,  33  L.  ed. 
«96.  899.  10  Sup.  Ct.  Rep.  636. 

An  express  warranty  of  certain  qualities 
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excludes  an  implied  warranty  of  other  qual- 
ities. 

J.  I.  Case  Plow  Worka  v.  Niles  d  S.  Co. 
90  Wis.  590,  63  N.  W.  1013. 

8«b1hitk,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 
Is  a  manufacturer  or  vendor  of  an  article 

or  machine  which  he  knows,  when  he  sells  it, 
to  be  imminently  dangerous,  by  reason  of  a 
concealed  defect  therein,  to  the  life  and  limba 
of  anyone  who  shall  use  it  for  the  purpose 
for  which  it  was  made  and  intended,  liable  to 
a  stranger  to  the  contract  of  sale  for  an  in- 
jury which  he  sustains  from  the  concealed 
defect  while  he  is  lawfully  applying  the  ar- 
ticle or  machine  to  its  intended  use? 

The  argument  of  this  question  has  trav- 
ersed the  whole  field  in  which  the  liability 
of  contractors,  manufacturers,  and  vendors 
to  strangers  to  their  contracts  for  negligence 
in  the  construction  or  sale  of  their  articles 
has  been  contested.  The  decisions  which 
have  been  cited  are  not  entirely  harmonious, 
and  it  is  impossible  to  reconcile  all  of  them 
with  any  established  rule  of  law.  And  yet 
the  underlying  principle  of  the  law  of  n^li- 
gence,  that  it  is  the  duty  of  everyone  to  sO 
act  himself,  and  to  so  use  his  property,  as 
to  do  no  unnecessary  damage  to  his  neigh- 
bors, leads  us  fairly  through  the  maze. 
With  this  fundamental  principle  in  mind,  if 
we  contemplate  the  familiar  rules  that  ev- 
eryone is  liable  for  the  natural  and  probable 
effects  of  his  acts;  tliat  negligence  is  a 
breach  of  a  duty;  that  an  injury  f^at  is  the 
natural  and  probable  consequence  of  an  act 
of  negligence  is  actionable,  while  one  that 
could  not  have  been  foreseen  or  reasonably 
anticipated  as  the  probable  effect  of  such  an 
act  is  not  actionable,  because  the  act  of 
negligence  in  such  a  case  is  the  remote,  and 
not  the  proximate,  cause  of  the  injury;  and 
that,  for  the  same  reason,  an  injury  is  not 
actionable  which  would  not  have  resulted 
from.an  act  of  negligence  except  from  the  in- 
terposition of  an  independent  cause  {Chi- 
cago, 8t.  P.  M.  d  O.'R.  Co.  V.  Elliott,  20  L. 
R.  A.  582,  5  g.  C.  A.  347,  12  U.  S.  App.  381, 
55  Fed.  949), — ^nearly  all  the  decisions  upon 
this  subject  range  themselves  along  symmet- 
rical lines,  and  establish  rational  rules  of  the 
law  of  n<^ligence  consistent  with  the  basic 
principles  upon  which  it  rests. 

Actions  for  n^ligenoe  are  for  breaches  of 
duty.  Actions  on  contracts  are  for  breaches 
of  agreements.  Henoe  the  limits  of  liabil- 
ity ^r  negligence  are  not  the  limits  of  lia- 
bility for  oreaches  of  contracts,  and  actions 
for  negligence  often  accrue  where  actions  up- 
on contracts  do  not  arise,  and  vice  versa. 
It  is  a  rational  and  fair  deduction  from 
the  rules  to  which  brief  reference  has  been 
made,  that  one  who  makes  or  sells  a  ma- 
chine, a  building,  a  tool,  or  an  article  of  mer- 
ohandise  designed  and  fitted  for  a  specific 
use  is  liable  to  the  person  who,  in  the  natur- 
al course  of  events,  uses  it  for  the  purpose 
for  which  it  was  made  or  sold,  for  an  injury 
which  is  the  natural  and  probable  conse- 
quence of  the  negligence  of  the  manufactur- 
er or  vendor  in  its  construction  or  sale.  But 
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Then  a  contractor  builds  a  house  or  a  bridge, 
or  a  manufacturer  constructs  a  car  or  a  car- 
riage, for  the  owner  thereof,  under  a  spe- 
cial contract  vfiih  him,  an  injury  to  any  oth- 
er person  than  the  owner  for  whom  the  arti- 
cle is  built  and  to  whom  it  in  delivered  can- 
not ordinarily  be  foreseen  or  reasonably  an- 
ticipated as  the  probable  result  of  the  negli- 
gence in  its  construction.  So,  when  a  man- 
ufacturer sells  articles  to  the  wholesale  or 
retail  dealers,  or  to  those  who  are  to  use 
them,  injury  to  third  persons  is  not  gener- 
ally the  natural  or  probable  effect  of  negli- 
gence in  their  manufacture,  because  ( 1 )  such 
a  Vesult  cannot  ordinarily  be  reasonably  an- 
tidpatedf  and  because  (2)  an  independent 
cause — the  responsible  human  agency  of  the 
purchaser — without  which  the  injury  to  the 
third  person  would  not  occur,  intervenes, 
and,  as  Wharton  says,  "insulates"  the  negli- 
gence of  the  manufacturer  from  the  injuiy 
to  the  third  person.  Wharton,  Neg.  2d  ed. 
§  134.  For  Che  reason  that  in  the  cases  of 
the  character  which  have  been  mentioned  the 
natural  and  probable  efTect  of  the  n^Iigence 
of  the  contractor  or  manufacturer  will  gen- 
erally be  limited  to  the  part}'  for  whom  the 
article  ia  constructed,  or  to  whom  it  is  sold, 
and,  perhaps  more  than  all  this,  for  the  rea- 
son that  a  wiae  and  conserative  public  ^l- 
icy  has  impressed  the  courts  with  the  view 
that  there  must  be  a  fixed  and  definite  limi- 
tation to  the  liability  of  manufacturers  and 
vendors  for  ne^ligen<■e  in  the  construction 
ami  sale  of  complicnted  machines  and  struc- 
tures which  are  to  be  operated  or  used  by 
the  intelligent  and  the  ignorant,  the  skilful 
and  the  incompetent,  the  watchful  and  the 
careless,  parties  that  cannot  be  known-  to 
the  mnniifacturers  or  vendors,  and  who  use 
the  articles  all  over  the  country  hundreds 
of  miles  distant  from  the  place  of  their  man- 
ufnoture  or  original  sale,  a  general  rule  has 
been  adopted  and  has  become  established  by 
reiieated  decisions  of  the  courts  of  England 
and  of  this  country,  that  in  these  cases  the 
liability  of  the  contractor  or  manufacturer 
for  neplinjence  in  the  tonstniction  or  sale 
of  the  articles  which  he  makes  or  vends  ia 
limited  to  the  persona  to  whom  he  is  liable 
under  his  contracts  of  construction  or  sale, 
The  limits  of  the  liability  for  negligence  and 
for  breaches  of  contract  in  cases  of  this  char- 
acter are  held  to  be  id«itical.  The  general 
rule  is  that  a  contractor,  manufacturer,  or 
vendor  is  not  liable  to  third  parties  who  have 
no  contractual  relations  with  him  for  negli- 
gence in  the  construction,  manufacture,  or 
sale  of  the  articles  he  handles.  Winterbot- 
torn  V.  Writ/ht,  10  Mees.  4  W.  109 :  Long- 
meid  V.  Holliday,  0  Exch.  704.  Ttto:  Blake- 
more  V.  Bristol  &  E.  R.  Co.  8  El.  &  Bl.  1035 ; 
Com  T.  Selilm,  L.  R.  3  C.  P.  405.  497;  .Ya- 
lional  fSav.  Bank  v.  H  ard.  100  U.  S.  195,  204, 
25  L.  ed.  621,  624:  Bragdon  v.  Perkins- 
Campbell  Co.  30  C.  C.  A.  507,  58  U.  S.  App. 
91.  87  Fed.  109;  Goodlander  Mtil  Co.  v. 
Slandanl  Oil  Co.  27  I^.  R.  A.  583,  11  C.  C. 
A.  253,  259.  2+  U.  S.  App.  7.  63  Fed.  400, 
406:  Loot}  v.  Litchfield.  42  N.  Y.  351.  359, 
1  Am.  Rep.  513;  Losec  v.  Clitte,  51  K.  Y. 
494.  10  Am.  Bep.  623;  Curlin  v.  Somerset, 
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140  Pa.  70,  12  L.  R.  A.  322,  21  Atl.  244; 
Heixer  v.  Kingsland  d  D.  Mfg.  Co.  110  Mo, 
605,  615,  617,  15  L.  R.  A.  821,  1&  S.  W.  630; 
Daugherty  v.  Herzog,  145  Ind.  255,  32  L. 
R.  A.  837,  44  N.  £.  457;  Burke  v.  De  Gaa- 
tro  «£  D.  tiugar  Ref.  Co.  11  Hun,  354;  Swan 
v.  Jackson,  65  Hun,  194.  7  N.  Y.  Supp.  821; 
Barrett  y.  Singer  Mfg.  Co.  1  Sweeny,  M5; 
Carter  v.  Harden,  78  Me.  528,  7  Atl.  392; 
McCaffrey  v.  Mossberg  d  Q.  Mfg.  Co.  23  R. 
I.  381,  65  L.  B.  A.  822,  50  AU.  661;  Marvin 
Hafe  Co.  V.  Ward.  46  N.  J.  L.  19;  Burdick 
V.  Cheadlc,  20  Ohio  St.  393,  20  Am.  Rep. 
767i  Davidson  v.  Xickols,  11  Allen,  514;  J. 
I.  Case  Plow  Works  v.  Xilesd  8.  Co.  90  Wis. 
590,  63  a.  W.  1013. 

In  these  cases  third  parties,  without  any 
fault  on  their  part,  were  injured  by  the  neg- 
ligence of  the  manufacturer,  vendor,  or  fur- 
nisher of  the  following  articles,  while  the 
parties  thus  injured  were  innocently  using 
them  for  the  purposes  for  whidi  thvy  were 
made  or  furnished,  and  the  courts  held  that 
there  could  be  no  recovery,  because  the  mak- 
ers, vendors,  or  furnishers  owed  no  duty  to 
strangers  to  their  contracts  of  construction, 
sale,  or  furnishing:  A  stageooadi, — Winter- 
bottom  V.  Wright,  10  Mees.  ft  W.  100;  a 

\  leaky  lamp, — Longmeid  v.  Holliday,  6  Exch. 
764,  765;  a  defective  chain  furnished  one  tp 
lead  stone, — Blakemore  v.  Bristol  d  E.  R. 
Co.  8  El.  &.  Bl.  1035;  an  improperly  hung 
chandelier,— C'o/iin«  v.  Relden,  L.  R.  3  C.  P. 
495,  497 ;  an  attorney's  certificate  of  title, — 
yational  -Sof.  Bank  v.  Ward,  100  U.  S.  195, 
204,  2a  L.  ed.  621,  624;  a  defective  vnlvc 
in  an  oil  car, — Goodlander  MUl  Co.  v.  Stand- 
ard Oil  Co.  27  L.  R.  A.  583,  11  C.  C.  A.  253„ 

1 259,  24  L'.  y.  App.  7,  63  Fed.  401,  406;  a 

'porch  on  a  hotel. — Cvrtin  v.  Somerset,  140 
Pa.  70.  12  L.  R.  A.  322,  21  Atl.  244;  a  defec- 

!  live  side  saddle. — Bragdon  v.  Perkins-Camp- 
bell Co.  30  C.  C.  A.  567.  58  U.  S.  App.  1,  ST 
Fed.  109;  a  defective  rim  in  a  balance  wheel, 
—Loop  V.  Litchfield,  42  N.  Y.  351,  359,  1 
Am.  Rep.  513:  a  defective  boiler, — Losec  v. 
Clulc,  51  N.  Y.  494,  10  Am.  Bep.  623;  a  de- 
fective cylinder  in  a  threshing  machine. — 
tieizer  v.  Kingsland  d  D.  Mfg.  Co.  110  Mo, 
60i>.  015.  617,  15  L.  R.  A.  821,  19  S.  W.  630; 
a  defecti\'e  wall  w-hich  fell  on  a  pedestrian, 
— Daugherty  v.  Hereog,  146  Ind.  255,  32  1^ 
R.  A.  837,  44  X.  E.  457;  a  defective  rope  on 
a  derrick, — Burke  v.  De  Castro  d  D.  Sugar 
Kef.  Co.  il  Hun,  354;  a  defective  shelf  for 

ia  workman  to  stand  upon  in  placing  ice  in 
a  box, — Stran  v.  Jaek»tm,  55  Hun,  194,  7  X. 

'  V.  Supp.  821 ;  a  defective  hoisting  rope  of  an 

[  ulevator,— i»urrf«  v.  Singer  Mfg.  Co.  I 
Sweeny,  345;  a  runaway  horse,— -Corlcr  v. 

\  Harden,  78  Me.  528,  7  Atl.  392;  a  defective 
hook  holding  a  hea\'y  weight  in  a  drop  press, 
— MvCaff't'if  v.  Mosaberg  d  Q.  Mfg.  Co.  23 
R.  I.  581,  JO  L.  R.  A.  822,  50  Atl.  651 ;  a  de- 

j  fective  bridge, — Marvin  Safe  Co.  v.  Ward^ 
46  y.  J.  L.  19;  shelves  in  a  dry  goods  store, 

'  whose  fall  injured  a  customer, — Burdick  v. 
Cheadlr.  26  Ohio  St.  393,  20  Am.  Rep.  767  : 

I  a  stnging  erected  by  a  contractor  for  the  u.<!e 

■of  his  employeea. — MoQuire  v.  MoOee  (Pa.) 

'  13  Atl.  361;  defective  wheels, — J.  I,  Ca«» 
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Ploic  n'orka  V.  XUea  d  8.  Co.  90  Wis.  590, 
63  X.  W.  1013. 

In  the  leading  case  of  Winterbottom  v. 
Wright  this  rule  is  placed  upon  the  ground 
of  public  policy,  upon  the  f^ound  that  there 
would  be  no  end  of  litigation  if  contractors 
and  manufacturers  were  to  be  held  liable  to 
third  persons  for  every  act  of  negligence 
in  the  construction  of  the  articles  or  mach- 
ines they  make  after  the  parties  to  whom 
they  have  sold  them  have  received  and  ac- 
cepted them.  In  that  case  the  defendant  had 
made  a  contract  with  the  Postmaster  Gen- 
eral to  provide  and  keep  in  repair  the  stage- 
coach used  to  convey  the  mail  from  Hart- 
ford  to  Holyhead.  The  coach  brdce  down, 
overturned,  and  injured  the  driver,  who  sued 
the  contractor  for  the  injury  resulting  from 
his  negligence.  Lord  Abinger,  C.  B.,  said: 
"There  is  no  privitj'  of  contract  between 
these  parties;  and,  if  the  plaintiff  can  sue, 
evei-y  passenger,  or  even  any  person  passing 
along  the  road,  who  was  injured  by  the  up- 
setting of  the  coach,  might  bring  a  similar 
action.  Unless  we  confine  the  operation  of 
audi  contracts  as  this  to  the  parties  who  en- 
tered into  tbem,  the  most  absurd  and  out- 
rageous consequences,  to  which  I  can  see  no 
limit,  would  cmaue."  Baron  Alderson  said: 
"I  am  of  the  same  opinicm.  The  contract  in 
this  case  was  made  with  the  Postmaster  Gen- 
eral alone:  and  the  case  is  just  the  same  as 
if  he  bad  come  to  the  defendant  and  ordered 
a  carriage,  and  handed  it  at  once  over  to  At- 
kinson. If  we  were  to  hold  that  the  plaintiff 
could  sue  in  such  a  case,  there  is  no  point 
at  which  such  actions  would  stop.  The  only 
safe  rule  is  to  confine  the  right  to  recover  to 
those  who  enter  into  the  contract.  If  we  go 
one  step  beyond  that,  there  is  no  reason  why 
we  Ethould  not  go  fifty." 

The  Wews  expressed  by  the  judges  in  this 
case  have  prevailed  in  England  and  in  the 
United  States,  with  the  exception  of  two  de- 
cisions which  are  in  conflict  with  the  lead- 
ing vase  and  with  all  the  decisions  to  which 
reference  has  been  made.  Those  cases  are 
Dei-lin  v.  Smith.  89  X.  Y.  470,  42  Am.  Rep. 
311,  in  which  Smith,  a  painter,  employed 
Stevenson,  a  contractor,  to  build  a  scaffold 
IIU  fvet  in  height,  for  the  express  purpose  of 
enabling  the  painter's  workmen  to  stand  up- 
on it  to  paint  the  interior  of  the  dome  of  a 
building,  and  the  court  of  app^s  of  New 
York  held  that  Stevenson  was  liable  to  a 
workman  of  Smith,  the  painter,  who  was  in- 
jured by  H  fall,  caused  by  the  negligence  of 
Ste^'enson  in  the  construction  of  tne  scaffold 
upon  which  he  was  working;  and  Schubert 
V.  J.  R.  Clark  Co.  49  Minn.  331,  15  L.  R.  A. 
818.  51  X.  \V.  1103,  in  which  a  painter  pur- 
chased of  a  manufacturer  a  stepladder,  and 
one  of  the  painter's  employees,  who  was  in- 
jured by  the  breaking  of  a  step  caused  by  the 
negligence  of  the  manufacturer,  was  per- 
mitted to  recover  of  the  latter  for  the  inju- 
ries he  had  sustained.  The  decision  in  Dev- 
lin V.  Smith  may.  perhaps,  be  sustained  on 
the  ground  that  the  workmen  of  Smith  were 
the  real  parties  in  interest  in  the  contract, 
since  Stevenson  was  employed  and  expressly 
nWf^A  to  construct  the  scaffold  for  their 
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use.  But  the  case  of  Schubert  v.  J.  R.  Clark 
Co.  is  in  direct  conflict  with  the  side-sadc"  • 
case, — Bragdon  v.  Perkins-Campbell  Co.  30 

C.  C.  A.  587,  58  U.  S.  App.  91,  87  Fed.  109; 
the  porch  case,— Curlin  v.  Somerset,  140  Pa. 
70,  12  L.  K.  A.  322,  21  Atl.  244;  the  defec- 
tive cylinder  case, — Heizer  v.  Kingelcmd  d 

D.  Mfg.  Co.  110  Mo.  617,  15  L.  R.  A.  821, 
19  S.  W.  830;  the  defective  hook  case,— Mc- 
Caffrey  v.  Moaaberg  d  0.  Mfg.  Co.  23  R.  I. 
581,  55  L.  R.  A.  822,  50  Atl.  651,  and  with 
the  general  rule  upon  which  all  these  eases 
stand. 

It  is,  perhaps,  more  remarkable  that  the 
current  of  decisions  throughout  ail  the 
courts  of  England  and  the  United  Statea 
should  be  so  uniform  and  conclusive  in  sup- 
port of  this  rule,  and  that  there  should,  in 
the  multitude  of  opinions,  be  but  one  or 
two  in  conflict  with  it,  than  it  is  that  such 
sporadic  cases  should  be  found.  They  are  in- 
suiHcient  in  themselves,  or  in  the  reasoning 
they  contain,  to  overthrow  or  shake  the  es- 
tablished rule  which  prevails  throughout  the 
English  tipeaking  nations. 

But  while  this  general  rule  is  both  estab- 
lished and  settled,  there  are,  as  is  usually 
the  case,  exceptions  to  it  as  well  defined  and 
settled  as  the  rule  itself.  There  are  three 
exceptions  to  this  rule. 

The  first  is  that  an  act  of  negligence  of  a 
manufacturer  or  vendor  which  is  imminently 
dangerou-H  to  the  life  or  health  of  mankind, 
and  which  is  committed  in  the  preparation 
or  sale  of  an  article  intended  to  preserve, 
destroy,  or  affect  human  life,  is  actionable 
by  third  parties  who  suffer  from  the  negli- 
gence. Dixon  V.  Bell,  5  Maule  &  S.  108; 
Thomas  v.  Winchester,  6  N.  Y.  397,  67  Am. 
Dec.  455;  Norton  v.  SewoH,  106  Mass.  143, 
8  Am.  Rep.  298;  Elkins  v.  McKean,  79  Pa. 
493,  502;  Bishop  v.  Weber,  139  Mass.  411, 
52  Am.  Rep.  715.  1  N.  K,  154;  Peters  v. 
Johnson,  60  W.  Va.  644,  57  L.  R.  A.  428.  41 
S.  £.  100,- 191.  The  leading  case  upon  thi» 
subject'  is  Thomas  V.Winchester,  6  N.  Y.  397. 
57  Am.  Dec.  455.  A  dealer  in  drugs  sold 
to  a  druggist  a  jar  of  belladonna,  a  deadly 
poison,  and  labeled  it  "IL'ctract  of  Dande- 
lion." The  druggist  filled  a  prescription  of 
extract  of  dandelion,  mepared  by  a  physi- 
cian for  liis  patient.  The  patient  took  the 
prescription  thus  filled,  and  recovered  of  the 
wholesale  dealer  for  the  injuries  she  sus- 
tained. In  Norton  v.  Bewail,  106  Mass.  143, 
8  Am.  Rep.  298,  a  recovery  was  had  by  a 
third  party  for  the  sale  of  laudanum  as  rhu- 
barb ;  in  Bishop  v.  Weber,  for  the  furnishing 
of  poisonous  food  for  wholesome  food;  in  Pe- 
ters V.  Johnson,  for  the  sale  of  saltpetre  for 
epeom  salts;  and  in  Diaon  v.  Bell,  for  plac- 
ing a  loaded  gun  in  the  hands  <A  a  child.  In 
all  these  cases  of  sale  the  natural  and  prob- 
able result  of  the  act  of  n^ligenoe — nay,  ttie 
inevitable  result  of  it — ^waa  not  an  injury 
to  the  party  to  whom  the  sales  were  made, 
but  to  those  who,  after  the  purchasers  had 
disposed  of  the  articles,  should  consume 
them.  Hence  these  cases  stand  upon  two 
well-established  principles  of  law:  ( 1)  That 
every  one  is  bound  to  avoid  acta  or  omis- 
sions imminently  dangerous  to  the  lives  of 
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others,  and  (2)  that  an  injury  which  is 
the  natural  and  probaMe  result  of  an  act  of 
negligence  is  actionable.  It  wae  the  natural 
and  probable  result  of  the  negligence  in  these 
case*  that  the  vendees  vould  not  suffer,  but 
that  those  who  subsequently  purchased  the 
deleterious  articles  would  sustain  the  inju- 
ries resulting  from  the  negl^ence  of  the 
manufacturers  or  dealers  trno  furnished 
than. 

The  second  exception  is  that  an  owner's 
act  of  negligence  miich  causes  injury  to  one 
who  is  invited  by  him  to  use  his  defective 
appliance  upon  the  owner's  premises  may 
fann  the  basis  of  an  action  against  the  own- 
er. Coughtry  v.  Globe  Woolen  Co.  66  N.  Y. 
124,  15  Am.  Rep.  387;  Bright  r.  Barnett  A 
R.  Oo.  88  Wis.  290,  26  L.  R.  A.  524,  60  N. 
W.  418,  420;  Heaven  v.  Pender,  Ll  R.  HQ. 
B.  Dir.  503;  Boddi/  t.  Uieeowi  P.  R.  Co. 
104  Mo.  234,  241,  12  L.  R.  A.  746,  15  8.  W. 
1112.  In  Coughtry  r.  Olobe  Woolen  Co.  56 
N.  y.  124,  15  Am.  Rep.  387,  the  owner  of 
a  building  employed  Osborn  &  Martin  to  con- 
struct a  cornice,  and  agreed  with  them  to 
furnish  a  scaffold  upon  which  their  men 
could  perform  the  work.  He  furnished  the 
scaffold,  and  one  of  the  empt<>yees  of  the  con- 
tractors was  injured  by  the  n^Iigenoe  of  the 
owner  in  constructing  the  scaffold.  The 
court  held  that  the  act  of  the  owner  was  an 
Implied  invitation  to  the  employees  of  Os- 
lM>rn  A  Martin  to  use  the  scaffold,  and  im- 
posed upon  him  a  liability  for  negligence  in 
its  erection.  The  other  cases  cited  to  this 
exception  are  of  a  similar  diaracter. 

Toe  third  exception  to  the  rule  is  that  one 
who  sells  or  delivers  an  article  which  lie 
knows  to  be  imminently  dangerous  to  life 
or  limb  to  another  without  notice  of  its  qual- 
ities is  liable  to  any  person  who  suffers  an 
injury  therefrom  which  might  have  been  rea- 
sonably anticipated,  whether  there  were  any 
contractual  relations  between  the  parties  or 
not.  Langridge  v.  Levy,  2  Mees.  «  W.  519, 
4  Mees.  i.  W.  337:  Wellington  v.  ik>wner 
Keroaene  Oil  Co.  104  Mass.  64,  67 ;  Letoia  r. 
Terry,  111  Cal.  39,  31  L.  R.  A.  220,  43  Fae. 
308.  In  Langridge  v.  Levy,  2  Mees.  ft  W, 
519,  a  dealer  sold  a  gun  to  the  father  for 
the  use  of  the  son,  and  represented  that  it 
was  a  safe  gun,  and  made  by  one  Nock.  It 
was  not  made  by  Nock,  was  a  defective  gun, 
and  when  the  son  discharged  it,  it  exploded 
and  injured  him.  The  son  was  permitted  to 
recover,  because  the  defendant  had  knowing- 
ly sold  the  gun  to  the  father  for  the  purpose 
of  being  usmI  by  the  plaintiff  loading  and 
discharging  it,  and  had  knowingly  made  a 
false  warranty  that  this  might  be  safely 
done,  and  the  plaintiff,  on  the  faith  of  that 
warranty,  and  believing  it  to  be  true,  had 
used  the  gun,  and  sustained  the  damages. 
The  court  said  in  conclusion :  "We  therefore 
think  that,  as  there  is  fraud,  and  damage, 
the  result  of  that  fraud,  not  from  an  act  re- 
mote and  consequential,  but  one  contem- 
plated by  the  defendant  at  the  time  as  one 
of  Its  results,  the  party  guilty  of  the  fraud 
is  responsible  to  the  party  injured." 

This  case  was  affirmed  in  4  Mees.  &  W. 
337.  on  the  ground  that  the  sale  of  the  gun 
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to  the  father  for  the  use  of  the  son  with  tha 
knowledge  that  it  was  not  as  represented  was 
a  fraud,  which  entitled  the  son  to  recover 
the  damages  he  had  susta-ined. 

In  Wellington  v.  Doicner  Keroaene  Oil  Co. 
the  defendants  knowingly  sold  to  one  Chase, 
a  i-etail  dealer,  to  be  sold  by  him  to  his  cus- 
tomers as  oil,  naphtha,  a  daiwerous  and  ex- 
plosive liqtud.  Chase  sold  the  naphtha  as 
oil,  the  plaintiff  used  it  in  a  lamp  for  illu- 
minating purposes,  it  ignited  and  exploded, 
and  he  recovei'ed  of  the  wholesale  dealer. 
Judge  Gray,  later  Mr.  Justice  Gray  of  the 
Supreme  Court,  said:  "It  is  welt  settled 
that  a  man  who  delivers  an  article,  which  he 
knows  to  be  dangerous  or  noxious,  to  an- 
other per&on,  without  notice  of  its  nature 
and  qualities,  is  liable  for  an  injuir  vriiidi 
may  reasonaUy  be  contemplated  as  likely  to 
result,  and  wUch  does  in  fact  result,  there- 
from, to  that  person  or  any  other,  who  is 
not  himself  in  fault.  Thus,  a  pmon  who 
delivers  a  carboy,  which  he  knows  to  contain 
nitric  acid,  to  a  carrier,  without  informing 
him  of  the  nature  of  its  contents,  is  liable 
for  an  injury  occasioned  by  the  Ic&king  out 
of  the  acid  upon  another  carrier,  to  whom  it 
is  delivered  1^  the  first  in  the  ordinaiy 
course  of  business,  to  be  carried  to  its  desti- 
nation. Parmnt  v.  Bamea,  11  C.  B.  N.  S. 
553.  So,  a  chemist  who  sells  a  bottle  of  li- 
quid, made  up  of  ingredients  known  only  to 
himself,  representing  it  to  be  fit  to  be  used 
for  washing  the  hair,  and  knowing  that  it 
is  to  be  useA  by  the  purchaser's  wife,  is  lia- 
ble for  an  injury  occasioned  to  her  by  us- 
ing it  for  washing  her  hair.  Cfeorge  v.  Bkiv- 
ington,  L.  R.  5  Exch.  1." 

In  Lewis  v.  Terry,  111  Cal.  39,  31  L.  R.  A. 
220,  43  Pac.  398,  a  dealer,  knowing  a  fold- 
ing bed  to  be  defective  and  unsafe,  sold  it 
to  a  Mr.  Apperson  without  informing  him  of 
the  fact.  His  wife  suffered  a  broken  arm  and 
other  severe  injuries  from  the  n^Iigence  of 
the  dealer  in  toe  sale  of  the  bed,  and  recov- 
ered of  him  the  damages  she  sustained. 

The  supreme  court  of  Missouri,  in  Heiger 
T.  Kingeiand  «E  D.  Mfg.  Co.,  in  which  the^ 
held  that  the  manufacturer  was  not  liable 
to  a  third  person  for  negligence  in  the  con- 
struction of  the  cylinder  of  a  threshing 
machine,  which  burst  and  injured  him,  said: 
"Had  the  defendant  sold  this  machine  to 
Ellis,  knowing  that  the  cylinder  was  defec- 
tive, and  for  that  reason  dangerous,  without 
informing  him  of  the  defect,  then  the  defend- 
ant woiud  be  liable,  even  to  third  persons 
not  themselves  in  fault.  Shearm.  ft  Redf. 
Ncg.  4th  ed.  9  H7." 

Turning  now  to  the  case  in  hand,  it  is  no 
longer  difficult  to  dispose  of  it.  The  auc- 
tions of  the  complaint  are  that  the  defend- 
ant prepared  a  covering  for  the  cylinder  of 
the  tnreshing  machine.  whi<^  was  customar- 
ily and  necessarily  used  by  those  who  oper- 
ated it  to  walk  upon,  and  which  was  so  in- 
capable of  sustaining  the  least  weight  that 
it  would  bend  and  collapse  whenever  any- 
one stepped  upon  it;  that  it  concealed  this 
defective  and  dangerous  condition  of  the 
threshing  rig  so  that  it  could  not  be  readily 
discovers  by  persons  engaged  in  operating 
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or  working  upon  it;  that  it  knew  that  the 
machine  was  in  this  imminently  dangerous 
condition  when  it  shipped  and  supplied  it 
to  the  employer  of  the  plaintiff ;  and  that  the 
plaintiff  has  sustained  serious  injury 
through  this  defect  in  its  construction.  The 
case  falls  fairly  within  the  third  exception. 
It  portrays  a  nf^Iigenoe  imminently  dan- 
gerous to  the  lives  and  limbs  of  those  who 
shouid  use  the  machine,  a  machine  immi- 
nently dangerous  to  the  lives  and  limbs  of 
all  who  should  undertake  to  operate  it,  a 
concealmeut  of  this  dangerous  coudition,  a 
knowledge  of  the  defendant  when  it  was 
shipped  and  supplied  to  the  employer  of  the 
plaintiff  that  rig  was  imminently  dan- 
gerous to  all  who  should  use  it  for  the  pur- 
pose for  which  it  was  made  and  sold,  and 
consequent  damage  to  the  plaintiff.  It  falls 
directly  within  the  rule  stated  by  Mr.  Jus- 
tice Gray  that  when  one  delivers  an  article, 
which  he  knows  to  be  dangerous  to  another 
person,  without  notice  of  ita  nature  and  qual- 
ities, he  is  liable  for  an  injury  which  may  be 
reaMHiablv  contemplated  as  lilcely  to  result, 
and  whicn  does  In  fact  result  therefrom,  to 
that  person  or  to  sny  other  wlio  is  not  him- 
self in  fault.  The  natural,  probable,  and 
inevitable  result  of  the  negliguice  portrayed 


by  this  complaint  in  delivering  this  machine 
when  it  was  known  to  be  in  a  condition  so 
imminently  dangerous  to  the  lives  and  limbe 
of  those  who  should  undertake  to  use  it  for 
the  purpose  for  which  it  was  constructed 
was  the  death,  or  loss  of  one  or  more  of  tlie 
limbs,  of  some  of  the  operators.  It  ia  per- 
haps improbable  that  the  defendant  was  pos- 
sessed of  the  knowledge  of  the  imminently 
dangerous  character  of  this  thre^ing  ma- 
chine when  it  delivered  it,  and  that  upon  the 
trial  of  the  case  it  will  be  found  to  fall  un- 
der the  general  rule  which  has  been  an~ 
nounced  in  an  earlier  part  of  this  opinion.. 
But  upon  the  facte  allied  in  this  com- 
plaint, the  act  of  delivering  it  to  tlie  pur- 
chaser with  a  knowledf^  and  a  concealment 
of  its  dangerous  condition  was  so  flagrant 
a  disregard  of  the  rule  that  one  is  bound  to 
avoid  any  act  imminently  dangerous  to  th& 
lives  and  health  of  his  fellows  that  it  forms 
the  basis  of  a  good  cause  of  action  in  favor 
of  anyone  who  sustained  injury  therefrom. 

The  judgment  of  the  Oroutt  Court  mutt 
he  reverted,  and  the  cause  must  be  remanded 
to  the  court  below  for  further  proceediDgs 
not  ineonaistent  with  the  views  expressed  in 
this  opinion. 


MISSOURI  SUFBEUB  OOUBT. 


Robert  H.  WIDDEOOMBB.  Reapt., 

V. 

Martha  S.  CHILES  et  al.,  Appta. 

(  Mo  ) 

Where  m.  snimll  strip  of  ImA  whleb  Ilea 
Itetween  a  WTerBateMt  vrmnt  mnd  » 
river  Is  WMbed  awar  so  that  the  granted 
tand  becomes  riparian,  and  then  accretions 
to  the  granted  land  carry  tbe  river  boandary 
far  beyond  Its  old  location,  ttaey  wfU  belong 
to  tbe  grantee,  and  no  title  will  vest  In  tbe 
eoTemment  which  it  can  grant  to  a  tbird 
person. 

(Uarch  18,  1008.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Jackson  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  possession  of  certain  real  estate. 
Reverted. 

The  facts  are  stated  in  tbe  opinion. 
Meaara.  PsKton  *  Kom,  for  appellants: 
When  the  8-aere  strip  went  enUrely  into 
the  river,  it  never  came  back,  though  land 
may  afterward  have  formed  within  its  orig- 
inal lines.  As  long  as  any  part  of  a  tract 
remains  it  may  gain  accretion  and  grow 
larger,  but  after  it  has  entirely  disappeared 
it  can  never  come  again. 

Tiaylor  v.  Cox,  114  Mo.  232,  21  S.  W.  589; 
Peuker  v.  Canter,  62  Kan.  363,  63  Pac.  617; 

NoTB. — As  to  law  of  accretions  to  sbore 
lands,  see  De  Iassds  v.  Faherty  (Mo.)  68  L.  R. 
A.  19S.  and  note. 

As  to  right  to  follow  accretlona  across  dl- 
vlelon  line  prevlouMlr  submerged  by  action  of 
water,  see  Ocean  City  Abso.  v.  Shrlver  (N.  J. 
L.)  51  L.  K.  A.  426,  and  note. 
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Wellea  t.  BaUejf,  5&  Conn.  282,  10  Atl.  565; 
Wallace  v.  Driver,  61  Ark.  429,  31  L.  R.  A. 
317.  33  6.  W.  641;  Ooa  v.  Arnold,  129  Mo. 
337,  31  S.  W.  692. 

The  state  of  Missouri,  by  virtue  of  it* 
sovereignty,  owns  the  bed  of  the  Missouri 
river,  and  when  this  8  acres  went  into  the 
river  it  became  the  property  of  the  state, 
and,  in  no  event,  could  have  come  back  as 
the  property  of  the  United  States. 

Cooles  V.  Golden,  117  Mo.  33,  21  L.  R.  A. 
300.  23  S.  W.  100;  Wood  t.  PowUr,  26  San. 
682,  40  Am.  Rep.  330;  Hardin  t.  Jordan. 
140  U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct.  Rep. 
808,  838;  State  em  rel.  Citizena'  Eleotno 
Lighting  d  P.  Go.  v.  Longfellow,  169  Mo. 
109,  69  S.  W.  374. 

When  plaintiff's  grantor  purchased  land 
from  the  United  States,  be  purchased  it  sub- 
ject to  the  laws  of  Uie  state  of  Missouri. 

Benaon  v.  Morrow,  61  Mo.  345;  Cummmga^ 
v.  Poufell,  116  Mo.  473,  21  S.  W.  1078;  Bar- 
din  V.  Jordan,  140  U.  S.  371,  35  L.  ed.  428,. 
11  Sup.  Ct.  Rep.  808,  838. 

Mr.  3.  K.  Soathem,  for  respondent: 

The  title  to  the  land  conveyed  by  the  Unit- 
ed Statea  government  by  its  pat«it  dated! 
October  13th,  1806,  under  whitm  respondent 
claims,  and  the  accretions  added  thereto,  ia 
vested  in  respondent. 

19  Am.  ft  Eng.  Enc.  Law,  p.  353;  Tum«r 
V.  Donnelly,  70  Cal.  597,  12  Pac.  469;  if  in- 
fer v.  Crommelin,  18  How.  87,  15  L.  ed.  279, 

Tbe  change  of  the  channel  of  the  river- 
from  a  point  witirely  west  of  the  land  de- 
scribed in  the  patent,  from  the  north  eide- 
of  said  land  to  the  south  side  of  the  same 
in  the  year  of  1840  or  1841  up  to  the  year 
of  1860  or  1851,  and  the  filling  up  of  the- 
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Hew  channel  aeain  at  the  west  side  where  the 
^iver  flret  broke  through  iii  the  restoration 
of  the  current  to  the  old  channel  north  of 
the  land  in  question,  did  not  devest  the 
Umted  States  of  the  title  to  the  land  in 
controversy. 

Tiedeman,  Real  Prop.  §  686;  Sieel  v.  8t. 
J^ouis  Smelting  &  Kef.  Co.  106  TJ.  8.  447, 
27  L.  ed.  226,  1  Sup.  Ct.  Rep.  389 ;  Moore  v. 
Rolhina,  96  U.  8.  530,  24  L.  ed.  848;  AtUin- 
tie  Delaine  Co.  v.  James,  94  U.  S.  207,  24 
L.  ed.  112;  United  States  v.  Stone,  2  Wall. 
535,  17  L.  ed.  767;  Bagnell  v.  Broderich.  13 
Pet.  450,  10  L.  ed.  242;  Mulry  v.  Norton, 
100  N.  Y.  426,  53  Am.  Rep.  206,  3  N.  £. 
681;  DenrfieU  y.  Arma,  17  Pick.  41,  28  Am. 
Bee.  276 ;  Bates  t.  Illinois  C.  R.  Co.  1  Black, 
204.  17  L.  ed.  158. 

The  land  sued  for  at  the  time  of  the  gov- 
ernment faurvey  and  plat  about  1826,  and  at 
the  time  it  was  conveyed  by  the  government 
of  1896,  lay,  and  now  lies,  north  of  the  half- 
section  line  and  between  said  land  and  the 
river.  None  of  the  calls  of  appellants'  pat- 
ents or  deeds  reach  the-rlver,  and  they  were 
not  by  their  patents  and  deed  riparian  own- 
ers. Hence,  their  claim  here  cannot  be  lus- 
tAined. 

Smith  V.  St.  Lovix  Public  Schools,  30  Mo. 
290;  Benson  v.  ilorroic,  61  Mo.  345;  Buse 
V.  JCusseli,  86  Mo.  209;  ElUnger  v.  Missouri 
P.  R.  Co.  112  Mo.  525,  20  S.  W.  800;  Swer- 
ingcn  v.  St.  Louis,  151  Mo.  348,  52  S.  W.  346. 

As  against  respondent's  paper  title,  mere 
possession  by  appellant  for  a  period  less 
than  is  required  to  put  the  law  of  limitation 
in  force  ia  not  sufBcient  defense. 

Mulherin  v.  Simpson,  124  Mo.  620,  28  S. 
W.  86;  Dunn  v.  Hiller,  75  Mo.  260;  McDon- 
<ild  V.  Schneider,  27  Mo,  405. 

Valllant,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  in  ejectment  for  pos- 
session of  N.  E.  1^  and  E.  Vlt  W.  y^,  sec- 
tion 22,  township  61,  range  30,  in  Jackson 
oounty,  containing  about  230  acres.  The 
land  in  suit  is  the  result  of  the  land-building 
propensity  of  the  Missouri  river,  and  the 
question  is  whether  it  was  an  accretion  to 
the  north  half  of  section  22,  or  the  south 
half. 

By  the  United  States  survey  in  1826,  sec- 
tion 22  was  a  fractional  section,  consisting 
of  the  south  half,  which  was  a  full  half  sec- 
tion, and  a  small  strip  containing  8.68  acreR 
lying  along  the  north  line  of  the  south  half 
and  extending  to  the  Missouri  river.  This 
strip  of  8.68  acres  was  all  there  was  of~the 
norui  half,  and  it  lay  brtween  the  south  half 
and  the  river  thus: 


From  1S2U  to  1863  the  river  gradually 
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changed  its  be<i  by  cutting  away  its  south 
bank  until  it  had  washed  away  all  of  the 
8.68  acred  forming  the  fractional  north  half 
of  the  section,  aad  a  considerable  part  of 
the  south  half,  so  that  not  only  was  the 
south  bank  of  the  river  in  the  south  half  of 
the  section,  but  the  wiiole  river  flowed 
through  the  south  half  and  converted  it  into 
a  fractional  half  section.  About  1853  the 
river  cen»!<ed  encroaching,  and  began  to  grad- 
ualiy  rebuild  where  it  had  washed  away, 
and  this  process  continued  until  1806,  when 
it  had  not  only  rebuilt  where  it  had  washed 
away,  but  had  added  more  than  200  acres, 
which  would  have  been  in  the  north  half  of 
the  section  if  it  had  existed  when  the  gov- 
ernment survey  was  made  in  1826. 

Xn  1896  plaintiff's  grantor  obtained  a  pat- 
ent from  the  United  States  for  the  fractional 
north  half  of  this  section,  containing,  in  the 
words  of  the  patent,  "eight  acres  and  sixty- 
eight  hundredths  of  an  acre."  The  claim  of 
the  plaintifT  is  that  the  accretion  was  to 
the  8  ticre  Ktrip,  and,  if  that  is  true, 
he  in  entitled  to  recover,  l^e  defendants 
claim  that  the  accretion  was  to  the  south 
half  of  the  .section,  and,  if  that  is  true,  the 
judgment  should  be  for  them.  It  was  agreed 
that,  if  plaintiff  was  entitled  to  recover,  his 
damages  should  be  assessed  at  $1,  and  the 
rents  and  profits  at  $4  a  month.  The  court 
gave  peremptory  instructions  for  the  plain- 
tiff, which  resulted  in  a  verdict  and  judg- 
ment in  his  favor,  from  which  the  defendanbi 
appeal. 

The  principles  upon  which  the  decision  of 
this  case  must  be  founded  have  already  been 

cfitablished  by  previous  decisions  in  this 
court,  although,  perhaps,  the  identical  ques- 
tion, at  least  the  question  in  identical  form 
now  before  us,  has  not  been  answered. 

In  Xaylor  v.  Cox,  114  Mo.  232,  21  S.  W. 
589,  the  facts  were  that  in  1817,  when  the 
government  survey  was  made,  there  was  an 
island  in  the  river  which  afterwards  became 
the  property  of  the  plaintiff.  The  land  of 
the  oefendsjit  in  that  suit  was  shown  by  tha£ 
survey  to  be  on  the  north  bank  of  the  river, 
the  main  channel  of  which  ran  between  the 
island  and  defendant's  land.  The  river  made 
encroachments  on  defendant's  land,  thereby 
pushing  its  north  bank  farther  north,  and 
taking  into  its  bed  a  portion  of  what  has 
been  defendant's  land.  After  a  while  it 
changed  its  course,  the  main  channel  got 
around  on  the  south  side  of  tlie  island,  and 
accretions  began  to  form  against  the  north 
side  thereof,  and  in  the  course  of  time  these 
accretions  extended  across  what  had  former- 
ly been  the  bed  of  the  river,  and  covered 
that  space  where  defendant's  land  had  been 
before  it  was  washed  away.  The  defendant 
in  that  case  insisted  that  when  the  accre- 
tions reached  the  place  where,  according  to 
the  old  survey,  his  land  had  been,  they  be- 
came his  property,  being  in  fact  his  land  re- 
stored. But  this  court,  per  Gantt,  P.  J., 
said:  "On  the  contrary,  if,  after  the  orig- 
inal survey  in  1817,  a  part  of  said  fractional 
section  4  was  washed  away  by  the  river,  and 
the  main  channel  of  the  river. covered  the 
place  where  it  originally  stood,  for  any  con- 
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siderable  lensth  of  time,  and  afterwards  ac- 
cretions to  the  island  b^an,  and  gradually 
geew,  and  extended  north  toward  the  north 
bank  until  they  went  b^ond  what  was  orig- 
inally the  southern  or  river  boundary  of  said 
section  4,  said  accretions  thus  formed  to  the 
island  belonged  to  the  owner  of  the  island, 
and  not  to  the  owner  of  the  original  frac- 
tional section  4."  In  support  of  that  doc- 
trine the  court  cites  the  following  cases: 
Welles  V.  Bailey,  55  Conn.  292,  10  Atl.  565; 
Suae  V.  Uttatell,  36  Mo.  209;  Nebraska  v. 
Iowa,  143  U.  S.  359,  36  L.  ed.  186,  12  Sup. 
Ct.  Rep.  396. 

The  principles  there  laid  down  are  that 
the  accretions  belong  to  the  man  who  owns 
tlie  land  against  which  the  deposits  were 
made,  and  that  they  do  not  belong  to  the 
man  who  owns  land  against  which  such  de- 
posits were  not  made,  although  they  cover 
a  space  where  his  land  was  before  the  river 
wa^ed  it  away.  The  only  difference  be- 
tween that  ease  and  this  is  that  there  the 
original  lands  of  both  parties  were  riparian, 
and  neither  at  any  time  ceased  to  have  a 
visible  body  above  water  and  a  river  front, 
while  here  the  original  land  which  the  plain- 
tiff's patent  calls  for  had  been  washed  away 
■entirely,  and  the  land  of  the  defendant  did 
not  have  a  river  front  until  the  8-acre  strip 
had  been  cut  away  by  the  river.  Yet  the 
principles  deduced  from  that  case  are  appli- 
cable here.  If  there  had  been  an  island  in 
front  of  this  8-acre  strip  in  1820,  when  the 
survey  was  made,  and  ii,  after  the  strip  had 
been  cut  away  and  the  river  had  encroached 
far  into  the  south  half  of  the  section,  ac- 
cretions had  formed  against  the  island  and 
■extended  over  the  8-aere  strip  and  over  the 
washed-away  part  of  the  south  half,  the  law 
as  declared  in  Jfajflor  v.  Cox,  would  have 
given  the  title  to  the  owner  of  the  island, 
although  the  accretions  filled  the  space  that 
had  once  been  filled  by  the  8-acre  strip  and 
the  washed-away  part  of  the  south  half  of 
the  section. 

The  land  in  dispute  in  Saylor  v.  Cox  be- 
<-ame  the  subject  of  another  suit  between  the 
same  parties,  and  reached  this  court  under 
the  style  of  Cox  t.  Arnold,  129  Mo.  337,  31 
S.  W.  502.  In  the  latter  case  the  evidence 
seemed  to  show  that  the  made  land  in  dis- 
pute was  the  result  of  a  tow-head  which  had 
arisen  out  of  what  had  been  the  bed  of  the 
river,  and  that  accretions  were  made  to  the 
tow-head  until  it  reached  the  mainland.  The 
plaintiff  in  that  case,  who  was  the  defendant 
in  the  Nuylor  suit,  and  was  the  owner  of 
the  mainland,  contended  that,  as  the  new 
land  had  come  up  out  of  the  bed  of  the  river 
in  the  space  where  liis  land  had  been  before 
it  was  washed  away,  it  belonced  to  him,  and 
not  to  the  owner  of  the  island.  But  the 
■court  held  that,  as  he  was  the  plaintiff  in 
the  case,  it  was  not  sufficient  for  him  to 
show  that  the  land  was  not  an  accretion  to 
the  island,  or  that  it  was  an  accretion  to  the 
tow-head  where  his  land  had  once  been,  but 
that,  before  lie  could  make  his  title  good,  he 
mwtt  show  that  it  was  an  accretion  to  his 
mainland,  and  that  the  fact  that  the  tow-head 
■came  up  out  of  the  bed  of  the  river  at  a 
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point  where  his  land  was,  before  it  was 
washed  away,  did  not  constitute  it  his  land 
restored. 

The  facts  in  the  case  at  bar  do  not  make 
it  necessary  for  us  to  decide  to  whom  the  ac- 
cretion would  have  belonged  if  it  had  gron-n 
from  a  tow-head  that  had  come  up  out  of 
the  bed  of  the  river  in  the  place  where  the 
8-acre  strip  had  once  been,  for  there  is  no 
evidence  tending  to  show  such  a  condition. 

This  court,  in  every  case  that  has  come  be- 
fore it  involving  the  subject  of  accretions 
to  riparian  lands,  has  held  that,  in  order  to 
show  title  to  the  accretions,  one  must  show 
that  they  were  formed  by  deposits  against 
visible  land  which  he  or  his  grantors  owned. 
Buae  V.  Russell,  Sfl  Mo.  209;  Hahn  v.  flow- 
son,  134  Mo.  581,  36  S.  W.  233;  Price  v.  Hal- 
left.  138  Mo.  561,  38  S.  W.  451. 

The  question,  in  the  very  form  we  now 
have  it,  has  been  decided  the  supreme 
court  of  Connecticut  in  a  ease  referrea  to  In 
Naylor  v.  Cox,  114  Mo.  232,  21  S.  W.  580. 
The  Connecticut  court  said:  "They  say,  in 
the  first  place,  that  the  law  of  aocretlcHi  ap- 
plies only  to  the  case  of  riparian  land,  and 
that,  as  the  plaintiff's  lot  did  not  originally 
bound  upon  the  river,  but  was  conveyed  to 
him  by  distinct  lines  and  boundaries,  at  least 
upon  the  sides  affected  by  the  present  ques- 
tions, it  cannot  become,  by  any  changes  of 
the  river,  riparian  land.  We  cannot  accede 
to  this  claim.  If  a  particular  tract  was  en- 
tirely cut  off  from  a  river  by  an  intervening 
tract,  and  that  inter\'ening  tract  should  be 
gradually  washed  away  until  the  remoter 
tract  was  reached  by  the  river,  the  latter 
tract  would  become  riparian  as  much  as  if 
it  had  been  originally  such.  This  follows 
necessarily  from  the  ordinary  application  of 
the  principle.  AH  original  lines  submer;ged 
by  the  ri\er  hare  ceasra  to  exist.  The  river 
is  itself  a  natural  boundary,  and  every  chang- 
ing condition  of  the  river  in  relation  to  ad- 
joining lands  is  treated  as  a  natural  rela- 
tion, and  is  not  affected  in  any  manner  by 
the  relation  of  the  river  and  the  land  at  any 
former  period.  If,  after  washing  away  the 
inter\'eniiig  lot,  it  should  encroach  upon  the 
remoter  lot,  and  should  then  begin  to  change 
its  movement  in  the  other  direction,  grad- 
ually restoring  what  it  had  taken  from  the 
remoter  lot,  and  finallv  all  that  it  had  taken 
from  the  intervening  lot,  the  whole,  by  the 
law  of  accretion,  would  belong  to  the  remot- 
er, but  now  proximate,  lot.  Having  become 
riparian,  it  has  all  riparian  rights.  This 
general  principle  is  recognized  by  all  the 
text-writers,  and  by  numerous  decisions  of 
the  English  and  American  courts.  The  river 
boundary  is  treated  in  all  cases  as  a  ruitural 
boundary,  and  the  riglits  of  the  parties  as 
changing  with  the  change  of  its  t>ed.  The 
defendants  claim,  in  the  next  place,  that 
though  a  riparian  owner  may  take  by  accre- 
tion to  the  middle  of  a  stream,  or,  in  the 
ease  of  a  navigable  river  to  high-water 
mark,  yet,  that  being  the  limit  of  his  orig- 
inal title,  and,  in  the  case  of  a  non-navigable 
river,  the  line  of  the  adjoining  owner,  he 
cinnot  take  such  accretions  beyond  that  line, 
"niis  claim  is  utterly  without  support." 
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That  case  is  refeiTed  to  with  approval  in 
Peuker  v.  Canter.  62  Kan.  363.  63  Fac  617, 
and  Wallace  v.  Driver,  61  Ark.  429,  31  L. 
R.  A.  317,  33  S.  W.  641.  in  both  of  whichalso 
our  cases  of  'Xaylor  v.  Cox  and  Coai  v.  Arnold 
are  quoted  with  approval. 

We  are  cited  by  respondent  to  Crandatl  v. 
Allen,  118  Mo.  403,  22  L.  R.  A.  S91,  24  8. 
W.  172,  as  holding  contrary  to  the  doctrine 
above  mentioned,  but  we  do  not  bo  under- 
stand that  case.  There  the  plaintiff's  land 
was  bordered  by  the  river.  It  lay  north  of 
the  land  of  defendant,  and  between  it  and 
the  river.  But,  in  the  course  of  time,  so 
much  of  the  plaintiff's  land  was  washed 
away  as  that  it  brought  the  river  to  defend- 
ant's land  and  gave  him  a  river  front,  but 
it  did  not  wash  away  all  of  the  plaintiff's 
land.  Then,  when  the  river  changed.  It  be- 
gan building  land  against  the  defendant's 
front,  and  continued  the  process  until  the 
new-made  land  came  in  front  of  plaintiff's 
land,  and  there  were  accretions  to  the  plain- 
tiff's land  also.  The  contention  of  the  de- 
fendant was  that  he  was  entitled,  not  only 
to  the  accretions  to  his  own  front,  which 
were  conceded  to  him,  but  also  to  that  in 
front  of  the  plaintiff,  because  the  land-build- 
ing had  its  banning  on  bis  land ;  but  it  was 
held  that  he  was  entitled  only  to  that  formed 
on  his  own  front.  The  court  said:  "We 
find  nothing  in  the  record  that  questions 
that  this  accretion  in  front  of  plaintiff's 
land  formed  to  his  shore."  The  court  by  no 
means  qualifies  what  it  said  in  Naylor  v. 
Cox,  but  reaffirms  it.  Crandall  v.  Allen  is  it- 
self authority  for  the  proposition  that  land, 
though  it  did  not  reach  the  river  when  it 
was  originally  surveyed,  or  when  the  party 
bought  it,  yet  became  riparian  land  when 
the  intervening  land  is  cut  away  by  the  riv- 
er, and  that  the  owner  has  title  to  accretions 
formed  against  it.  In  support  of  the  conten- 
tion that  the  south  half  of  section  22  could 
not  be  considered  riparian  land  because  its 
description  on  the  survey  does  not  call  for 
the  river  as  its  boundanr,  we  are  referred  to 
Smith  V.  St.  Lotti*  PuUia  Sohoola,  30  Mo. 
290;  Benson  v.  Jforrou;,  61  Mo.  345;  Buse 
T.  Russell,  86  Mo.  209 ;  Bllinger  v.  Missouri 
P.  R.  Go.  112  Mo.  625,  20  S.  W.  800;  Swer- 
ingen  v.  St.  Louis,  151  Mo.  348,  52  S.  W. 
346.  But  in  none  of  those  cases  had  the  riv- 
er cut  away  the  intervening  land  and  given 
the  land  in  question  a  river  boundary  in 
fact.  Those  decisions  go  no  farther  than  to 
hold  that  if  the  call  m  the  deed  is  for  a 
boundary  short  of  the  river,  for  example,  to 
a  street  or  to  a  wharf  line,  the  grant  is  not 
to  the  river,  and  the  land  granted  is  not  ri- 
parian. 

nds  court  has  not  said  in  either  of  those 
cases,  and  we  doubt  if  any  court  has  ever 
said,  that  land  acquired  under  a  deed  giving 
metes  and  bounda  which  do  not  reach  the 
river — ^which  in  fact  did  not  reach  the  river 
when  the  deed  was  made — does  not  become 
riparian  when  the  interveniiwland  is  washed 
away,  and  the  river  in  fact  becomes  a  boun- 
dary. 

It  is  said,  as  in  support  of  the  plaintiff's 
claim,  that  the  United  States  never  parted 
«1  L.  R.  A. 


with  the  title  to  the  fractional  north  half  of 
section  22  until  1806,  when  the  patent  under 

which  plaintiff  claims  issued.  But  that  fact 
does  not  alter  the  law  of  the  case.  If  the- 
government  parted  with  the  title  to  the 
south  half,  but  held  title  to  the  fractional 
north  half  until  the  latter  was  entirely- 
washed  away  and  accretions  formed  against 
the  south  half,  they  became  the  property  of 
the  owner  of  the  south  half.  Hie  owner  of 
the  south  half  holds  his  title  as  much  from 
the  govermnent  as  does  the  owner  of  tho 
north  half;  a  patent  to  the  south  half  would 
carry  to  the  grantee,  not  only  the  then  pres- 
ent title,  but  also  all  the  incidents  of  own- 
ership, of  which  is  the  ownership  of  accre- 
tions. The  learned  counsel  for  respondent  in 
their  brief  say :  "In  the  absence  of  express 
legislation  by  Congrese,  the  rules  of  the  com- 
mon law  applied  to  its  (the  government's) 
ownership  of  this  land,  and,  as  plaintiff'a 
grantor  obtained  the  patent  for  it  in  1896,. 
this  action  should  be  reviewed  as  if  the  gov- 
ernment itself  at  the  time  of  the  grant  had 
found  the  defendants  on  the  survey  of  thia 
land  and  bad  brought  an  action  to  evict 
them."  That  is  true.  The  common  law  does- 
apply  to  the  title  held  by  the  government 
(except  in  certain  particulars,  as,  for  ex- 
ample, that  it  is  not  affected  by  prescription 
or  the  statute  of  limitations)  in  the  same' 
manner  that  it  applies  to  the  title  held  by 
an  individual,  and  it  is  by  virtue  of  the  rules- 
of  the  common  law,  as  declared  by  the  courts 
of  this  country,  that  the  accretions  in  ques- 
tion in  this  suit,  if  they  formed  against  the 
south  half,  after  the  fractional  north  half 
bad  entirely  disappeared  in  Uie  bed  of  the 
river,  belonged  to  the  owner  of  the  south 
half.  When  this  fractional  north  half  was- 
snrveyed  and  offered  for  sale  by  the  govern- 
ment, it  was  visible  land,  capable  of  being 
held  in  possession ;  it  was  not  in  the  bed  of 
the  river.  The  government  never  undertook 
to  sell  land  the  metes  and  bounds  of  which 
were  at  the  bottom  of  the  river,  and,  if  it 
ahould  sell  land  bounded  b^  a  river,  that 
boundary  is  subject  to  shifting  the  same  as 
if  an  individual  was  the  seller.  The  Su- 
preme Court  of  the  United  States,  speaking 
of  land  belonging  to  the  government,  has 
said:  "Where  a  water  line  is  the  boundary 
of  a  given  lot,  that  line,  no  matter  how  it 
shifts,  remains  the  boundary,  and  a  deed  de- 
scribing the  lot  by  number  or  name  conveys 
the  land  up  to  such  shifting  water  line  ex- 
actly as  it  does  up  to  the  fixed  side  lines."' 
Jefferis  y.East  Omaha  Land  Co.  I34U.S.178, 
196,  33  L.  ed.  872,  878,  10  Sup.  Ct.  Rep.  518. 

And,  as  bearing  on  this  point,  we  quote 
again  from  that  court:  "The  United  States 
have  not  repealed  the  common  law  as  to  the 
interpretation  of  their  own  grants,  nor  ex- 

Clained  what  interpretation  .  .  .  should 
e  f^ven  to  or  imposed  upon  the  terms  of  the 
ordinary  conveyance  which  th^  use,  except 
in  a  few  special  instances;  but  these  are  Im 
to  the  principles  of  law,  and  rules  adopted 
by  each  local  government  where  the  lands 
may  lie.  ...  In  our  judgment,  the 
grants  of  the  government  for  lands  bounded 
on  streams  and  other  waters,  without  any 
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reservdtioii  or  restriction  of  terma,  are  to 
be  construed,  as  to  their  effect,  according  to 
the  law  of  the  state  in  which  the  lands  fie." 
Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  608,  838. 

The  learupd  coansel  for  appidlaiit  in  tfadr 
brief  illustrate  the  proposition  under  consid- 
eration by  such  an  apt  hypothetical  case  that 
we  quote  it:  "Suppose  A  owns  a  tract  of 
land  which  does  not  touch  the  river,  but  in 
front  of  it  are  tots  1  and  2,  which  belong  to 
the  United  States.  B  buys  lot  1,  and  then 
the  river  entirely  cuts  away  both  lot  1,  be- 
longing to  B,  and  lot  2,  belongingto  the  gov- 
ernment, enoroaching  on  A.  Then  accre- 
tions form  on  A's  land,  and  extend  over  the 
places  formerly  occupied  by  lots  1  and  2.  G 


now  gets  a  patent  to  lot  2.  Is  C,  who  bought 
a  spectral  title,  any  better  off  than  B,  who 
bought  a  real  title?" 

This  case  ou^t  to  have  been  submitted 
to  the  jury  on  the  theory  that,  if  the  frac- 
tional north  half  of  section  22  was  entirely 
washed  away,  making  the  south  half  the 
river  front,  and  the  accretions  formed 
against  the  south  half,  they  become  the  prop- 
erty of  the  owner  of  the  south  half,  even 
though  they  extended  over  and  beyond  the 
space  where  the  fractional  north  half  had 
been  when  the  survey  was  made. 

The  judgment  ia  reversed,  and  the  cause 
remanded  to  be  retried  according  to  the  law 
as  herein  declared. 

All  concur. 


NEBRASKA  SUPREME  CX)URT. 


Re  Estate  of  Daniel  HOWELL,  Deceased. 


Sarah  JI.  HOWELL  et  ah,  Plffs.  in  Err., 

V. 

Peter  ANDERSON  et  al. 
<  Neb  ) 


*1.  Where  one  la  Indebted  to  m  person 
wko  dies  InteatMte,  and  nftcrtrnrd* 
becomes  ndnilnlstmtor  of  his  creditor's 

estate,  if  be  t>e  solvent  and  able  to  pay  the 
debt  at  the  time  of  bis  appointment,  or  at 
any  time  during  the  adminlstratloD  of  hla 
office,  and  before  his  Anal  settlement  and  dis- 
charge, be  will  be  reqnlred  to  pay  over  to  the 

*HeadnoteB  by  ButHis,  C. 


NoTB. —  In  the  district  coart  of  Saunders 
county  Jndge  Good,  whose  decision  Is  afflrmed 
by  the  above  case.  Sled  an  opinion  reviewing  the 
authorities  on  the  subject  as  follows :  "The 
appeal  presents  a  single  question  tor  determina- 
tion :  Did  the  county  court  err  In  requiring  tbe 
administrator  to  charge  himself  with  so  much 
cash.  Instead  of  a  worthless  note?  To  state  it 
differently :  Are  the  sureties  of  an  administrator 
bound  by  their  obligation  to  enhance  the  estate 
of  the  deceased  by  making  good  the  individual 
note  of  an  Insolvent  debtor,  who  Is  afterwards 
appointed  administrator  7 

"By  G  255  of  the  probate  act,  the  final  settle- 
ment of  an  administrator's  account  by  tne 
county  court  Is  binding  upon  the  sureties,  unless 
appealed  from.  By  |  274,  an  administrator  is 
made  chargeable  with  'the  whole  of  the  goods, 
chattels,  rlgbts,  and  credits  of  the  de- 
ceased which  may  come  to  his  possession,'  and 
also  all  proAt  and  Income  that  may  be  derived 
through  said  office.  Section  279  provides  :  'No 
executor  or  administrator  shall  be  accountable 
for  any  debts  due  the  deceased.  If  It  shall  ap- 
pear that  they  remain  uncollected  without  his 
AxdV  'Sections  275  and  276  provide  that  the 
administrator  shall  account  for  the  appraised 
value  of  such  estate  that  may  come  into  his 
bands,  and  ttiat  such  administrator  shall  neither 
profit  nor  lose  by  the  advance  or  decrease  In 
the  value  of  property  in  his  hands.  Section  285 
provides  that.  It  the  executor  or  administrator 
falls  to  pay  the  amount  of  money  charged  to 
him  in  hla  llnal  account,  the  coonty  court  may 
proceed  against  him  as  for  contempt 

"In  the  case  of  Jacobs  v.  Xorrow,  21  Neb.  238, 
«1  L.  K.  A. 


estate,  in  cash,  the  amount  of  his  antecedent 
debt 

2.  If  an  adninistrator  see  lea  to  be  dlB> 
cbaryed    from    his    ofllclal  liability 

for  such  antecedent  debt  on  account  of  his 
Insolvency  and  total  inability  to  pay  the 
same,  the  burden  Is  upon  him  to  establish 
that  fact. 

3.  Where  It  la  shown  that  an  admin- 
istrator at  the  time  of  hla  appoint- 
ment wna  hopelesslr  inaolvent,  was 

so  during  all  of  the  time  of  his  administra- 
tion, and  remained  In  tliat  condition  up  to 
and  Including  the  time  of  hie  final  settlement, 
he  will  be  permitted  to  turn  over  the  evi- 
dence of  his  uncollectible  debt  to  his  suc- 
cessor, or  other  proper  authority,  and  will  be 
discharged  frmn  his  official  IlaUlity  therefor. 

(December  S,  1902.) 


81  N.  W.  789,  our  supreme  court,  qieaklng 
through  Justice  Uaxwell,  said:  The  rule  is 
well  settled  that  the  granting  administration 
of  an  estate  to  one  Indebted  to  the  Intestate  Is 
an  extinguishment  of  the  debt.  The  chose  in 
action  becomes  converted  into  a  chose  In  pos- 
session, and  is  transmuted  by  the  mere  opera- 
tion of  law,  which  Is  equivalent  to  Judgment 
and  execution.  The  debt  is  thus  satisfied  and 
extinguished.  The  Instant  administration  Is 
granted,  the  administrator,  being  the  person  to 
receive  and  to  pay,  is  considered  to  have  paid 
the  debt,  and  as  holding  the  amount  in  his 
hands  as  assets ;  and,  the  debts  having  once 
•become  assets,  no  act  of  the  parties  can  return 
them  back  to  an  obligation.'  In  a  second  appeal 
of  the  same  case,  the  foregoing  doctrine  was 
reiterated.  Brown  v.  Jacobs,  24  Neb.  712,  49 
N.  W.  J37. 

"An  examination  of  the  first  case  will  dis- 
close the  fact  that  it  Is  not  In  point  here,  for 
the  reason  that  the  rule  announced  Is  dictum, 
as  the  precise  question  at  bar  was  not  In  that 
case.  It  seems  that  Glse  was  appointed  admin- 
istrator of  Oray.  deceased,  and  Jacobs  was 
surety  on  his  administrator's  bond.  The  pen- 
:  alty  of  this  bond  was  |10,OOU.  While  adminis- 
trator, Glse  had  collected  more  than  |10,000 
for  which  he  had  fialled  to  account  Glse  was 
removed  by  the  county  court,  and  Jacobs,  the 
surety,  was  appointed  administrator  de  bonU 
non  by  the  county  court.  Under  this  state  of 
facts  the  supreme  court  properly  held  that  it 
was  the  duty  of  Jacobs  to  charge  himself  with 
the  full  penalty  of  the  bond,  to  wit,  the  sum  of 
flO,000.    The  genera]  rule  quoted  by  Jndge 
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ERBOR  to  the  District  Court  for  Saunders 
County  to  review  a  judgment  reversing 
a  judgment  of  the  County  Court  refusing  to 
discharge  the  responsibility  of  Anderson  as 
administrator  of  the  estate  of  Daniel  Howell, 
deceased,  upon  a  note  which  be  owed  to  the 
estate,  .iffirmcd. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  V.  L.  Hawthonie,  for  plaiuttfTs  in 
error: 

Where  one  holds  money  in  several  capaci- 
ties, the  law  will  attach  to  him  liability  in 
that  capacity  in  which  of  right  it  ought  to 
be  held,  as,  where  a  man  in  his  own  person 
unites,  by  operation  of  law,  the  characters  of 
debtor  and  creditor. 

Kit  by  V.  State.  61  Md.  383;  State  v. 
Chetton,  61  Md.  353;  Citisena'  Nat.  Bank 
V.  Sharp,  53  Md.  621;  Jaeoha  v.  Woodaide, 


Maxwell  Is  DO  aouljt  the  law,  where  tbe  admln- 
litrator  la  solvent  at  tbe  time  of  tala  appoint- 
ment. The  rale  Is  applied  because  tbe  adminis- 
trator caniiot  sue  himself,  and  when  such  ofScer 
Is  solvent  no  Injustice  wovild  result  from  the 
application  of  the  rule.  The  administrator  Is 
required,  under  such  circumstances,  to  charge 
his  account  with  an  amount  of  cash  equal 
to  bis  debt,  and  during  the  course  of  tbe 
administration  of  the  estate  tbe  debt  Is  so 
treated  by  tbe  court,  and  flnal  settlement  la 
made  upon  this  basis.  As  tbe  precise  question 
under  consideration  has  never  been  passed  upon 
In  this  state  bj  our  supreme  court,  we  will 
brieflj  consider  tbe  adjudications  of  other 
courts.  In  the  In-fefs  and  npon  oral  arguments, 
connsel  upon  either  side  conceded  that  the  Judi- 
cial settlement  In  the  county  court  would  be 
conclusive  evidence  against  the  sureties  Id  an 
action  upon  the  bond  of  an  administrator,  and 
for  this  reason  the  ri^ts  of  the  sureties  most 
likewise  be  considered. 

"In  the  case  of  Leland  v.  Felton,  1  Allen.  S31. 
after  reviewing  all  of  the  earlier  cases  In  that 
state,  the  supreme  court  said :  'But  It  will  be 
seen,  from  a  reference  to  the  adjudicated  cases, 
that  the  principle  upon  which  the  executor  and 
his  sureties  are  held  chargeable  with  his  Indebt- 
edness to  tbe  testator  was  broader  than  this, 
and  that  tbe  law  gives  the  right  to  those  In- 
terested to  treat  as  assets  received  by  the 
executor  the  amount  of  his  acknowledged  debts 
to  the  testator,  npon  bis  acceptance  of  the 
trust  of  executor,  and  returning  the  same  in 
the  Inventory  as  assets  of  his  testator.  This 
legal  liability,  once  assumed,  cannot,  against, 
tbe  will  of  those  Interested  In  the  estate,  be 
devested  by  resigning  the  trust.  There  Is  no 
legal  ground  of  defense.  In  tbe  alleged  fact  that 
the  executor,  at  the  time  of  taking  said  trust, 
bad  not  sufficient  property  to  pay  his  debts. 
Including  those  due  from  him  to  his  testator, 
and  that  one  year  and  four  months  after  tak- 
ing upon  himself  the  executorabip  be  failed  and 
stopped  payment,  and  soon  after  made  applica- 
tion for  tbe  benefit  of  the  Insolvent  laws.  Hav- 
ing taken  the  olBce  and  thereby  placed  himself 
In  the  position  of  executor,  and  so  continued 
for  this  lengUi  ot  time,  It  is  no  answer  now  to 
charging  his  indebtedness  in  his  account  of  ad- 
ministration that.  If  payment  of  all  bis  other 
debts  had  been  enforced,  as  well  as  this,  he 
would  have  been  unable  to  meet  them.' 

"Ohio  is  likewise  committed  to  tbe  doctrine 
adhered  to  so  many  years  In  Massachusetts,  as 
will  be  seen  from  an  examination  of  the  case 
of  McOaughey  v.  Jacoby,  54  Ohio  St.  487.  44 
N,  B.  251.  We  quote  from  the  opinion  :  'Sure- 
61  L.  B.  A. 


6  S.  C.  S.  490;  Oriffm  v.  Bonham,  9  Rich. 
Eq.  71. 

\Vlien  a  debtor  is  appointed  administrator 
of  his  creditor's  estate,  the  debt  owing  hy 
him  to  the  deceased  (if  intestate)  becomes 
a.«sets  in  his  hands,  as  administrator,  and 
the  debt  is  considered  as  having  lieen  paid> 
and  he  is  chargeable  with  the  amount  there- 
of in  the  settlement  of  his  accounts. 

2  Woemer,  Am.  Iav  of  Administration, 
S  311.  pp.  051-053;  Hall  v.  Pratt,  5  Ohio. 
82;  BigelOic  v.  Bigetotc,  4  Ohio,  147,  19  Am. 
Bee.  591:  Brotcn  v,  Jacobs,  24  Neb.  712,  40 
X.  \V,  l.-i7;  Jacobs  v.  Morrotc,  21  Neb.  233, 
31  N.  W.  739;  Winship  v.  Bass,  12  Mass. 
199;  Hays  v.  Jackson,  Q  Mass.  149;  Stevens 
V.  (faylord,  11  Mass.  259;  Leland  v.  Felton, 
1  Allen,  flSl;  Tarbell  v.  Jewett,  129  Slass. 
457:  Cheat e  V.  Thomdike,  138  Mass.  371: 
McOaughey  v.  Jacoby,  64  Ohio  St.  487,  44 


ties  on  the  bonds  of  executors,  like  other  sure- 
ties, are  presumed  to  contract  in  view  of  the 
law  In  force,  at  tbe  time,  controlling  tbrir 
liability:  and  It  Is  not  a  hardship  to  hold  them 
to  the  obligation  which  the  law  attaches  to 
their  undertaking  when  It  Is  entered  Into  in 
any  other  sense  than  that  a  security  debt  is  a 
hard  debt  to  pay.  .  .  .  The  Indebtedness  of 
the  executor  to  the  testator  being  regarded  by 
the  law  as  so  much  money  In  his  bands  and 
assets  in  that  form,  with  which  be  is  cbarge- 
able  in  the  administration  of  his  trust.  Us 
proper  application  and  distribution  by  him  to 
the  parties  entitled  thereto  Is  a  duty  coming 
within  the  conditions  ot  the  tmnd  which  tbe 
executor  Is  required  to  give,  and  for  tbe  per- 
formance of  which  tbe  sureties  imdertake  to  be 
responsible,  so  that  their  liability  for  bis  fail- 
ure to  make  faithful  administration  of  that 
fund  is  within  the  express  terms  of  tbelr  obli- 
gation. Tliat  this  is  so,  as  a  general  mle^  la 
not  disputed,  but  It  Is  claimed  an  exception 
exists,  or  should  be  made,  where  the  executor 
la  Insolvent  at  the  time  of  his  appointment, 
and  continues  to  be  so  until  tbe  flnal  settlement 
of  the  estate;  for  the  reason,  as  it  la  said, 
that  It  wonld  be  a  hardship  on  the  sureties  In 
such  a  case  to  hold  them  for  the  executor's 
Individual  debt  to  the  testator  when  they  con- 
templated and  intended  no  further  responsibil- 
ity, by  their  obligation  of  suretyship,  than  that 
for  the  performance  of  bis  duties  in  the  admin- 
istration ot  the  actual  assets  which  are  within 
bis  control,  and  in  that  respect  bis  indebted- 
ness to  the  testator  Is,  or  should  be.  on  no 
different  footing  from  that  of  other  debtors.' 
After  reviewing  the  earlier  Ohio  decisions  on 
this  subject,  the  court  adhered  to  the  Massa- 
chusetts rule.  Ohio  has  a  statute  which  Is 
almost  Identical  with  I  279,  above  quoted,  and 
we  deem  It  proper  to  remark  that  there  is  a 
statute  In  that  state  which,  In  substance,  pro- 
vides that  an  executor  shall  be  liable  for  any 
Indebtedness  to  his  testator,  'as  for  so  mnch 
money  In  his  hands,  and  aball  apply  and  dis- 
tribute tbe  same  in  the  payment  of  debts  and 
legacies  and  among  the  next  of  kin  as  .part  ot 
tbe  personal  estate  of  tbe  deceased.* 

"The  supreme  court  of  New  Hampshire,  In 
tbe  case  of  Judge  of  Probate  t.  Bulloway,  68 
N.  H.  .111.  40  L.  n.  A.  847.  44  Atl.  720,  holds 
that  'sureties  upon  an  executor's  bond  are  liable 
for  the  payment  of  his  personal  debt  to  the  tes- 
tator,' although  be  la  Insolvent,  under  a  atatDte 
making  such  debt  'assets  In  his  hands  for  which 
he  shall  account  In  tbe  same  way  and  manner 
as  for  a  debt  asalnst  any  other  person.'  New 
Hampshire  haa  a  statute  almost  identical  Id 
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N.  E.  231;  CroK  v.  Conant,  00  Mich.  247; 
51  N.  W.  450;  Robinson  v.  Hodgkin,  99  Wis. 
327,  74  X.  W.  791;  Re  Walker,  125  Cai. 
242,  57  Pac.  091;  Wright  v.  Lang,  86  Ala. 
380. 

Whether  the  administrator  is  solvent  or 
insolvent  is  immaterial. 

Stevmn  t.  Gaytord,  11  Mass.  256;  Wtn- 
«Aip  T.  Boss,  12  Mass.  198;  Ipaicich  Mfg. 
■Co.  V.  Story,  5  Met.  310;  Leland  v.  Felton, 
1  Alien,  531;  Tarbell  v.  Parker,  101  Mass. 
165;  Tarbell  v.  ./eire^,  129  Mass.  457; 
Choate  V.  Thontdike,  138  Mass.  371;  Bige- 
loK  r.  Bigelow,  4  Ohio,  138,  19  Am.  Dec. 
501;  Hall  V.  Pratt,  5  Ohio,  73;  Tracy  v. 
€'ard.  2  Ohio  St.  431 ;  UeOaughey  t.  Jacohy, 
54  Ohio  St  487,  44  N.  E.  231;  Jaoohs  v. 
Jforrow,  21  Neb,  233,  31  N.  W.  739;  Browm 
T,  Jacobs,  24  Neb.  712,  40  N.  W.  137;  United 
atatev  V.  Eggleston,  4  Sawy.  199,  Fed.  Cas. 

language  with  the  Ohio  statute  above  quoted. 
After  reviewing  the  coDfltctlnir  declsloaa  of 
-other  states  upon  ttaU  questloD,  the  court  said : 
*In  other  words,  lo  New  Jersey,  as  In  Vermont, 
when  the  executor  la  solvent  and  able  to  pa;, 
and  no  surely  Is  needed,  the  euret;  Is  respoasl- 
ble  for  his  debt ;  hut  when  the  executor  Is  un- 
Able  to  pay,  and  a  surety's  liability  would  be 
valtiable,  the  surety  Is  not  liable.' 

"The  case  of  Wri^t  v.  I^g.  66  Ala.  889, 
la  llkewlw  4n  point.  This  state  follows  the 
early  rule  adopted  In  Massachusetts  npon  this 
question.  It  will  be  thus  seen  that  Massachu* 
setts,  Ohio,  New  Hampdilre,  and  Alabama  are 
■committed  to  the  doctrine  of  holding  the  sure- 
ties of  an  Insolvent  admlniBtrator  for  the  pay- 
ment of  his  debt  due  the  estate.  Cases  are 
-cited  from  Wisconsin,  Michigan,  Maine,  Con- 
necticut, South  Carolina,  Maryland,  and  Illi- 
nois to  sustain  the  doctrine  of  the  foregoing 
cases,  but  a  careful  examination  discloses  the 
fact  that  they  are  not  In  point.  These  cases 
simply  recognise  the  general  rule  quoted  from 
Jacobs  V.  Morrow,  21  Neb.  238,  SI  N.  W.  739, 
and  have  no  appllcatioii  to  Insolvent  admtnla- 
trators. 

"By  I  1447  Of  the  Code  of  Civil  Procedure  of 
the  state  of  California,  an  executor  or  an  ad- 
ministrator Is  bound  for  hie  debt  to  the  estate 
In  all  respects  as  If  the  same  were  cash  In  his 
hands.  Notwithstanding  this  aUtute  In  that 
state.  It  was  held  that  an  admiolatrator  Is  to 
be  charged  with  a  personal  debt  due  from  him 
to  the  decedent  as  money  on  hand,  but  he,  as 
administrator  and  his  sureties  are  not  bound 
for  the  debt  any  further  than  the  administra- 
tor has  had  the  means  to  pay.  Hence,  If  he 
has,  at  all  times  since  bis  appointment,  been 
unable  to  pay  anything  on  the  debt,  they  are 
not  liable  at  all. 

"  The  fiction  of  law  that  a  debt  of  an  ad- 
ministrator Is  to  be  considered  as  money  on 
band  Is  bused  upon  the  supposed  ability  of  the 
administrator  to  pay,  and  will  not  be  allowed 
to  work  InJnsUee  against  an  Insolvent  admin- 
istrator, by  placing  him  In  such  a  position  that 
he  might  be  charged  with  contempt  or  embessle- 
ment  for  a  failure  to  pay  over  moneys  not 
receiT<*d,  and  which  he  was  unable  to  pay,  or 
by  charging  hla  anretles  with  llaUll^  beyond 
the  faithful  discharge  of  the  duties  of  admin- 
istrator. .  .  .  All  Actions  of  the  law  were 
created  to  enable  the  court  to  do  Justice.  In 
flcttnne  iurit  aentper  aquitaa  exUtit.  But 
where  the  Indulgence  of  a  legal  Action  will 
work  Injustice,  Its  limit  has  been  found.  A 
•court  will  never  allow  It  to  work  wrong  and 
41  L.  R.  A. 


No.  15,027;  Charles  v.  Jacobs,  9  S.  C.  N.  S. 
205;  Rader  v.  Yeargiti,  85  Tenn.  486,  3  S.  W. 
178;  Rohiuaon  v.  Hodgkin,  99  Wis.  327, 
74  N.  W.  791;  Oondit  v.  WimlOK,  106  Ind. 
142,  5  N.  E.  751;  Wvhater-v.  Webster,  7  Ky. 
L.  Rep.  302;  Swart  v.  Reveal,  16  Ky.  L. 
Rep.  503,  29  S.  W.  24;  Marker  v.  Irick,  10 
N.  J.  Eq.  269;  Soverhill  v.  Suydam,  69  N.  Y. 
140;  Ohildress  v.  Childress,  3  Ala.  752; 
Hampton  v.  Shehan,  7  Ala.  298;  Wright  v. 
Lang.  G6  Ala.  389;  Re  Miner,  46  Cal.  564; 
Davenport  v.  Richards,  16  Conn.  310. 

Messrs.  E.  E.  Good  and  O.  W.  Simpson, 
for  defendants  in  error: 

At  conunon  law  when  a  debtor  is  ap- 
pointed executor  the  debt  is  extinguished, 
provided  liis'  estate  is  solvent. 

Wlien  a  debtor  is  appointed  administrator 
suit  on  the  debt  is  temporarily  suspended; 
and  in  equity,  and  by  statute  in  many  states. 

Injustice.'  Ke  Walker,  125  Cal.  242,  07  Pac. 
991,  78  Am.  St.  Rep.  40. 

'*The  California  autute  was  taken  from  New 
York,  and  in  the  case  of  Baucus  v.  Barr,  45 
Ilim.  683,  the  court  of  the  latter  state  likewise 
refused  to  charge  the  sureties  of  an  Insolvent 
administrator  with  the  amount  of  his  debt,  not- 
withstanding the  statute.  Upon  this  question  the 
court  said :  The  testator  did  not  by  hla  owner- 
ship of  this  note  have  money  or  money's  worth. 
The  sureties  did  not  covenant  to  augment  his 
estate  out  of  their  own,  but.  If  this  action  Is 
sustained,  they  will  be  compelled  to  do  It. 
Tbey  ngreed,  it  Is  true,  that  the  executor  sbould 
"obey  the  orders  of  the  surrogate  toneblng  the 
administration  of  the  estate,"  and  the  sarro- 
gate  has  ordered  that  the  executors  pay  the 
amount  of  thin  note.  Now  the  executor  cannot 
obey  this  order  because  the  estate  brought  hUn 
nothing  to  do  It  with.  Can  he  make  aomethlng 
out  of  nothing?  No;  he  has  not  defaulted, 
therefore,  and  the  suretlea  slmplj  agree  to  make 
good  his  default  The  order  rests  npon  the  con- 
dition that  the  estate  brought  the  means  of 
obedience  to  his  hands,  or,  but  for  his  default 
as  executor,  might  have  brought  them.  The 
order  Is  obeyed,  so  far  as  the  facts  permit  Its 
obedience.  If  It  Is  to  be  construed  as  requir- 
ing the  executor  to  make  something  out  of 
nothing,  then  to  the  extent  of  the  capacity  of 
the  executor  to  make  aomethlng  out  of  nothing 
the  auretles  are  liable  for  the  full  execution  of 
that  capacity,  and  they  are  not  shown  to  have 
defaulted.  But  why  ahould  the  statute  compel 
Bucb  an  order?  Because  It  Is  right  that  the 
order  ahould  operate  If  there  waa,  is,  or  shall 
be.  anything  for  It  to  operate  upon.  But  If 
there  Is  nothing  the  order  la  barmleaa.  The 
atatute  cannot  create  money ;  and  If  the  money 
never  existed  the  statute  haa  nothing  to  oper> 
ate  upon  ;'  citing  Harker  v.  Irick,  10  N.  J.  Eg. 
269;  The  Ordinary  v.  Kcrahaw.  14  N,  J.  Eg. 
528;  McCarty  v.  Frazer,  62  Mo.  263;  Oarber 
V.  Com.  7  Pa.  285 ;  Re  Piper.  15  Fa.  S88. 

"The  decision  In  thia  case  was  affirmed  by 
the  court  of  appeals  of  New  York,  and  Is  foand 
In  107  N.  Y.  6i'4,  13  N.  E.-039. 

"In  the  ease  of  McCarty  v.  Fraxer,  82  Mo. 
263,  the  supreme  court  of  Missouri,  In  speaking 
of  the  liability  of  Insolvent  admlnlatratora, 
said :  'Uven  had  the  legislature  in  express  terms 
provided  that  debts  due  to  the  testator  by  the 
executor  should  be  money  In  his  bands,  the  de- 
duction desired  by  plalntHTs  connsel  wonid  not 
follow,  whereby  worthleu  assets  are  trans- 
muted Into  cash,  unless.  Indeed,  the  creative 
faculty  can  be  accorded  to  our  law-makers,  or 
the  touch  of  Midas  to  their  enactments.'  Such 
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when  a  debtor  is  appointed  executor  or  ad- 
ministrator the  debt  is  charged  to  bia 
account,  provided  he  is  solvent. 

Croswell,  Exrs.  &  Admrs.  p.  243. 

There  is  neitiier  reason  nor  sense  in  say- 
ing that,  because  the  debtor  of  an  intestate 
is  appointed  admirastrator,  an  uncollectible 
debt  due  to  the  intestate  is  converted  into 
money  and  immediately  becomes  a  cash  asset 
in  his  hands,  available  for  the  payment  of 
debts  or  legacies. 

Baucvs  V.  Barr,  45  Hun,  583.  , 

All  the  later  cases  where  the  administrator 
OT  executor  is  shown  to  have  been  insolvent 
at  the  time  of  his  appointment,  during  the 
incumbency  of  his  office,  and  at  the  time 
of  bis  discharge,  hold  that  the  bondsmen 
are  not  liable  for  his  individual  debt. 

Re  Walker,  125  Cal.  242,  57  Pac.  991; 
Baucus  V.  mover,  89  N.  Y.  1,  107  N.  Y.  824, 
13  N.  E.  939;  Keegan  v.  Smith,  25  N.  Y. 
Civ.  Proc  Rep.  417,  39  N.  Y.  Supp.  826; 
Re  Qeorgi,  21  Misc.  410,  47  K.  Y.  Supp. 
1061;  Bachelor  v.  Sohmela,  49  N^.  37,  68 
N.  W.  378;  Lyo7t  v.  Osgood,  58  Vt.  707,  7 
Atl.  5;  McCarty  v.  Frazcr,  82  Mo.  283; 
Barker  v.  Irick,  10  N.  J.  Eq.  269 ;  Re  Piper, 
15  Pa.  533 ;  Rader  v.  Yeargtn,  85  Tenn.  486, 

3  S.  W,  178;  United  States  v.  Eggleston, 

4  Sawy.  199,  Fed.  Cas.  No.  15,027;  State 
ex  rel.  McClamrock  v.  Oregory,  119  Ind.  503, 
22  E.  1;  Vondit  v.  Winalow,  106  lad. 
142,  5  N.  E.  751. 

Banes,  C,  filed  the  following  opinion: 
On  the  28th  day  of  March,   1899,  one 
Daniel  Howell,  a  resident  of  Saunders  coun- 
ty, died  intestate,  and  on  the  1st  day  of  June 
of  the  said  year  Peter  Anderson,  the  defend- 

a  construction  would  make  tbe  sureties  of  the 
executor  not  only  guarantors  of  hlB  official  In- 
tegrity and  competency, — the  Intendment  of  the 
statute, — but  soarantors,  also,  as  to  the  estate 
of  his  Individual  solvency,  tbns  enriching  the 
estate  in  that  proportion.'  Tbe  risks  of  sureties 
in  cases  of  this  kind  are  already  aufflclently 
great  without  burdening  them  with  nnsu^ected  i 
dangers. 

■■In  Harker  v.  Irlck,  10  N.  J.  Eq.  269,  tbe 
supreme  court  of  that  state  held :  'If  a  person 
becomes  surety  for  one  as  administrator  who  at 
tbe  time  Is  a  debior  to  the  estate,  and  ts  In- 
solTMit,  and  Is  never  able  to  discbarge  such 
IndebteisneM,  such  surety  Is  not  bound  for  sncb 
a  delinquency  of  his  principal.  He  is  only 
bound  for  tbe  faithful  performance  of  bis  duties 
Bs  administrator.' 

"In  the  case  of  Rader  v.  Teargin,  65  Tenn. 
486,  8  S.  W.  178,  It  was  held  that  'a  surety 
upon  an  administrator's  bond  does  not  thereby 
liecome  surety  for  an  antecedent  debt  due  from 
his  principal  to  the  estate :  but,  if  such  debt 
Is  lost  Iqr  tbe  subsequent  insolvency  of  bis 
principal,  he  will  be  held  responsible  therefor 
If  it  could  have  been  collected  off  bis  principal, 
by  one  repreueatlng  the  estate  In  that  matter, 
wltb  due  and  proper  diligence.' 

"In  United  States  v.  Eggleston,  4  Sawy.  199, 
Fed.  Cas.  No.  15,027,  the  court,  in  construing 
the  word  'assets'  under  a  statute  similar  to 
ours,  held :  'My  own  conclusion  Is  that  tbe 
personal  property  or  cboses  in  action  In  tbe 
bands  of  an  administrator  Is  not  assets  appli- 
cable to  the  aatisfactlon — payment — of  a  de- 
mand against  the  estate  wlthtn  the  meaning  of 
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ant  in  error,  was  duly  appointed  adminis- 
trator of  his  estate,  gave  bis  bond,  was  duly 
qualified,  and  entered  upon  the  performance- 
of  his  duties  as  such  administrator.  It  ap- 
pears that,  at  the  time  Howell  died,  Ander- 
son owed  him  $700,  which  was  evidenoed  by 
an  interest-bearing  note  executed  some  time- 
before  that  date.  When  Anderson  took 
charge  of  the  estate  as  administrator,  he 
scheduled  and  listed  his  note  as  a  debt  dufr 
to  the  estate.  .After  he  had  collected  and 
disbursed  to  tbe  several  heirs  nearly  $4,000 
belonging  to  tbe  estate,  a  petition  was  filed 
by  tbe  widow  of  the  deceased  with  the  county 
judge  of  Saunders  county,  asking  for  his 
removal.  Anderson  appeared  in  answer  to- 
a  citation  based  upon  the  petition,  and  was 
allowed  to  file  his  report.  He  thereupon 
tendered  his  resignation,  and  asked  leave  to- 
turn  over  to  the  court  all  tbe  money  and 
property  in  his  hands  belonging  to  the  es- 
tate, together  with  his  own  note,  and  prayed 
for  an  order  relieving  him  from  bia  said, 
trust.  Anderson  also  filed  an  answer  in 
which  it  appeared  that  at  the  time  he  was- 
appointed  administrator  of  the  estate  he- 
was  insolvent;  that  he  remained  in  that  con- 
dition during  all  of  the  time  be  acted  as- 
such  administrator,  and  was  still  insolvent, 
and  entirely  unable  to  pay  the  note  in  ques- 
tion, or  any  part  thereof,  at  the  time  of  bis- 
proffered  settlement.  He  also  asked  that  the 
fees  which  were  due  him  lor  the  performance- 
of  his  duties  as  administrator,  amounting 
to  about  $134,  be  applied  upon  his  note,  and 
that  the  court  receive  said  note,  with  its- 
unpaid  balance,  and  credit  him  with  it  as 
an  uncollectible  debt  due  the  estate.  The- 
fact  of  Anderson's  insolveni^  was  fully  es- 

tbls  section ;  and  that  nothing  Is  such  an  asset 
but  money, — that  wblch  Is  a  legal  tender,  and* 
wltb  wblcb  a  debt  can  be  discharged.' 

"In  the  case  of  State  ea  rel.  McClamrock  v. 
Gregory,  119  Ind.  503,  22  N.  B.  1,  the  supreme- 
court  of  Indiana  held  that  'the  debt  of  Ote- 
admlntstrator  Is  to  be  accounted  for  as  other- 
j  debts  or  assets,  and  be  may  show  bis  insolvency 
during  the  period  of  administration  In  dis- 
charge of  bis  ofllcial  liability.' 

"Tho  siipretne  court  of  Vermont  has  also- 
passed  upon  this  question  In  tbe  case  of  Lyon 
T.  Osgood,  68  Vt.  TOT,  T  Atl.  5.  where  It  was 
held  that  the  surety  on  the  bond  of  an  executor, 
wbo  Is  also  a  legatee,  will  not  be  held  liable 
for  the  failure  of  the  executor  to  pay  a  debt  due- 
from  him  to  tbe  testator  when  he  was  Insolvent 
at  the  time  of  his  appointment. 

"The  foregoing  cases  have  been  cited  and  lib- 
erally quoted  from  to  show  the  precise  holdlngs- 
of  the  different  courts  upon  tbe  question  under- 
consideration.  As  the  question  of  tbe  Insolv- 
ency of  the  administrator  was  not  Involved  In 
tbe  Jacobs  Case  the  court  Is  untrammeled  by  any 
former  adjudications  of  our  supreme  court,  and 
Is,  therefore,  at  liberty  to  adopt  tbe  rule  which 
seems  to  be  Id  accord  with  well-established' 
principles  of  Justice.  The  case  has  been  ad- 
mirably briefed  and  ably  argued  1^  counsel  on 
either  side,  and  the  labors  of  the  court  reduced' 
to  tbe  minimum  by  tbe  many  cases  cited.  It  Is 
familiar  law  that  sureties  are  considered  favor- 
ites, and  In  order  to  bind  them  It  must  be 
shown  that  the  liability  son^t  to  be  Imposed* 
is  within  tbe  strict  letter  of  tbe  bond.  It  !« 
undisputed  that  the  administrator  was  wholly 
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tablished,  and  is  now  conceded  by  all  parties 
to  this  controversy.  The  county  court  held 
asainst  Anderson  on  bis  petition  for  a  dis- 
charge, and  found  that  the  note  in  question 
was  cash  in  the  hands  of  the  administrator, 
and  nuide  bis  order  accordingly.  From  this 
judgment  or  order  Andenon  appealed  to  the 
aistrict  conrt  of  Saunders  oaanty,  where  the 
matter  was  tried  de  novo,  the  order  of  the 
county  court  was  reversed,  a  Jud|pient  ren- 
dered in  favor  of  Anderson,  permitting  him 
to  turn  over  to  his  successor,  or  to  the 
county  judge,  his  note,  after  crediting  there- 
on-the  amount  of  bis  fees,  as  a  part  of  the 
uncollectible  debts  due  the  estate,  and  an 
or^  was  entered  discharging  him  from  his 
trust  as  administrator.  From  that  judg- 
ment the  widow  and  heirs  of  the  deceased 
prosecute  error  to  this  court. 

Plaintiffs  contend  that  the  district  court 
«rred  in  its  findings  and  judgment,  in  this: 
That,  when  a  debtor  is  appointed  adminis- 
trator of  his  creditor's  estate,  the  debt  owing 
by  him  to  the  deceased  becomes  aseets  in  his 
hands  as  administrator;  that  the  debt  is 
considered  paid,  and  he  is  chargeable  with 
the  amount  thereof  in  the  settlement  of  his 
accounts,  without  any  r^rd  to  his  financial 
condition  before  and  during  the  time  he 
acted  as  such  administrator.  They  thus 
seek,  not  only  to  charge  Anderson  with  the 
amount  of  his  debt  to  the  estate,  ae  for  so 
much  cash  in  his  hands,  but,  by  obtaining  an 
order  to  that  effect,  to  fix  bqrond  question 
the  liability  of  bis  bondsmen  to  pay  that 
amount  to  the  estate.  On  the  other  hand, 
the  defendant  contends  that  where  an  insolv- 
ent debtor  is  app<nnted  administrator  of  his 
creditor's  estate,  and  is  at  all  times  unable 

Inaolveot  for  several  years  prior  to  Us  appoint- 
msnt  By  stgnInK  tbe  bond  the  snretles  became 
liable  to  the  estate  for  such  damages  as  were 
within  the  contemplation  of  tbe  parties  at  the 
time  of  the  execution  thereof.  Counsel  for  the 
estate  Insists  that  the  sureties,  not  only  became 
liable  for  the  faithful  and  proper  discharge  of 
tbe  datles  of  the  adminlBtrator,  but,  by  the 
execution  ol  the  bond,  they  became  sureties  tor 
the  payment  of  any  sum  wltbln  the  penalty 
thereof  that  the  administrator  owed  tbe  de- 
ceased In  his  lifetime. 

"It  is  contended  for  the  administrator  and 
his  bondsmen  that  no  such  liability  was  con- 
templated by  the  sureties  when  they  signed  the 
bond,  and  for  this  reason  they  should  not  be 
held.  It  Is  further  contended  that  the  admin- 
istrator is  not  liable  because  the  statute  does 
not  hold  him  rcBpoDslble  for  debts  Qiat  are 
uncollectible,  and  that  the  administrator  should 
not  be  compelled  to  enrich  tbe  estate  because 
of  the  provisions  of  the  statute  above  quoted. 
The  evidence  is,  likewise,  undisputed  that  Mr. 
Anderson  did  not  sain  by  bis  aniolntmait,  and 
has  hlthfully  accounted  for  all  funds  that  came 
Into  his  bands  by  virtue  of  his  office.  Hla  com- 
missions to  tbe  amount  of  $134.07  have  been 
applied  In  part  payment  of  his  note.  If 
the  county  court  had  appointed  an  administra- 
tor other  than  Mr.  Anderson,  what  would  have 
lieen  the  resnlt  to  the  estate?  HanitesUy  the 
administrator  so  aKWlnted  would  have  treated 
the  Anderson  note  as  an  uncollectible  ssseL 
Tbe  court  would  have  allowed  blm  the  statu- 
tory commission,  and  the  estate  would  have 
been  reduced  by  this  amount.  In  this  view  of 
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to  pay  his  debt,  by  reason  of  his  insolvency, 
his  debt  should  be  considered  as  uncollectible 
in  his  hands,  the  same  as  though  it  were 
the  debt  of  a  third  person,  and  that  his 
bondsmen  are  not  liable  to  the  estate  for 
the  payment  of  suoh  anteeedent  debt. 

Upon  this  question  the  authorities  are 
very  much  divided.  In  an  early  day  the 
courts  of  Massachusetts  laid  down  the  rule 
contended  for  by  the  plaintiffs  in  error,  and 
since  then  have  steadily  adhered  to  it.  A 
few  of  the  other  states,  including  Ohio,  New 
Hampshire,  and  some  other  of  toe  southern 
states,  have  adopted  this  view  of  the  law, 
and  it  is  contended  by  the  plaintiffs  that 
this  court  has  followed  this  rule.  In  sup- 
port of  such  contention  they  cite  the  cases 
of  Jacobs  V.  Morrow,  21  Neb.  233,  31  N.  W. 
739,  and  Brown  v.  Jacobs,  24  Neb.  712,  40 
N.  W.  137.  In  Jacobs  v.  Morrow  the  admin- 
istrator de  bonis  non  had  been  surety  for 
his  predecessor  on  his  bond  as  administrator 
of  an  estate.  His  predecessor  had  collected 
about  $12,000  in  money,  which  he  held  in 
his  hands  when  he  was  removed.  Tbe  only 
question  in  that  case  was  whether  the  ad- 
ministrator de  bonis  non  should  charge  him- 
self wif^  l^e  penalty  of  the  bond.  No  ques- 
tion of  the  solvemcy  or  insolvency  of  the  first 
administrator  was  involved  in  that  case. 
Neither  was  it  claimed  that  he  was  indebted 
to  the  estate  at  the  time  he  was  appointed. 
It  was  held  that,  if  he  had  collected  and  held 
in  his  hands  money  belonging  to  the  estate 
while  he  was  the  administrator  thereof,  and 
failed  to  pay  it  over  to  his  successor,  his 
bondsmen  were  certainty  liable  for  it.  In 
the  ease  of  Broten  r.  Jacobs  the  fticts  were 
that  B  was  appointed  administrator  of  the 

tiie  ease  the  estate  would  have  been  diminish^ 
by  tbe  amount  of  these  eonimlsslona,  whereas 
It  has  been  enriched  by  the  amount  credited  on 
the  Anderson  note.  Instead  of  taking  from  the 
estate,  Mr.  Anderson  has  contributed  bis  serv- 
ices gratuitously,  and  the  estate  saved  the  ex- 
pense that  would  otherwise  have  gone  to  an* 
other  administrator.  It  Is  unfortunate  that  the 
estate  should  lose  the  residue  of  the  Anderson 
note,  but  should  the  court  by  this  fiction  impose 
this  loss  on  Anderson's  sureties?  Tbe  applica- 
tion of  this  rule  would  compel  the  sureties  to 
pay  a  debt  which  Howell  was  unable  to  collect 
In  bis  lifetime.  Fictions  are  resorted  to  for  the 
purpose  of  promoting  Justice.  In  this  parti cu- 
iiar  instance  the  net  resnlt  of  the  fiction  would 
Uke  $700  from  the  pockets  of  the  sureties  to 
reimburse  Mr.  Howell's  heirs  for  an  unfortu- 
nate Investment  In  his  lifetime.  In  this  respect 
the  hdrs  bare  aU  that  Mr.  Howell  had  dnrlng 
his  lifetime,— s  note  of  an  Insolvent  party. 
The  sureties  did  not  sign  this  note,  and  the  exe- 
cution of  the  administrator's  bond  certainly  did 
not  convert  a  worthless  note  Into  cosh,  or  cre- 
ate something  out  of  nothing.  'It  was  not  so 
nominated  in  the  bond.'  It  aeons  clear  that 
the  great  weight  of  Judicial  authority  In  tb» 
United  States  to  In  ftvor  of  dlsdiacging  the 
sureties  under  such  circumstances. 

"It  therefore  follows  from  what  has  been 
said  that  the  Judgment  of  the  county  court  was 
contrary  to  law,  and  a  general  finding  of  tact 
and  of  law  will  be  made  in  tbU  court  In  favor 
of  tbe  administrator." 
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estate  of  A,  and  C  was  the  sole  surety  on  his 
bond.  B  was  removed  from  his  tnist,  and 
his  bondsDian,  C,  was  appointed  as  his  suc- 
cessor. C  was  charged  with  the  penalty  of 
B's  bond.  C  soon  died  intestate,  and  one  D 
was  appointed  administrator  of  his  estate, 
and  one  E  was  appointed  a  second  adminis- 
trator de  bonis  non  of  the  estate  of  A. 
£  filed  his  claim  against  the  estate  of  C  for 
the  full  amount  of  the  penalty  of  the  admin- 
istrator's bond  given  by  B  and  C,  which 
claim  was  disallowed.  An  appeal  to  the  dis- 
trict court  resulted  in  the  same  judgment, 
and  on  error  to  this  court  the  judgment  of 
the  district  court  v&a  a£Brmed.  It  thus  ap- 
pears  that  neither  of  these  cases  is  in  point, 
and,  never  having  passed  upon  the  precise 
question  involved  herein,  we  must  now  de< 
termine  which  line  of  cases  we  will  fol- 
low. 

The  "Massachusetts  rule,"  as  we  will  call 
it  for  convenience,  is  based  on  a  1^;al  fiction, 
and  the  presumption  that  all  men  are  solv- 
ent and  able  to  pay  their  obligations.  It 
was  but  a  short  cut  to  saj'  that  one  who  was 
an  administrator  could  not  sue  himself,  and 
therefore  he  would  be  required  to  account  to 
the  estate  for  Ins  individual  debt  as  so  much 
cash.  It  was  an  easy  way  of  solvuig  a  diffi- 
cult problem,  and  one  which  we  full^  ap- 
prove of,  where  the  fact  of  insolvency  is  not 
satisfactorily  made  to  appear.  In  case  the 
administrator  was  solvent  at  the  time  of 
his  appointment,  or  any  time  during  the 
administration  of  his  office,  and  before  his 
final  settlement  and  discharge,  he  should  be 
required  to  pay  over  in  cash  the  amount  of 
his  antecedent  debt.  In  such  a  case  the  rule 
contended  for  by  plaintiffs  is  a  salutary  one. 
It  results  in  no  hardship  to  anyone,  and  for 
that  reason  should  be  invoked  and  enforced. 
But  it  seems  to  us  that  this  rule  should 
have  no  application  where  it  is  made  to 
appear  that  the  administrator  was  wholly 
insolvent  when  appointed,  while  acting,  and 
at  tlie  time  of  settlement.  The  defendant 
in  this  case  iiled  his  report  in  response  to 
the  citation,  and  brought  his  indindual  note 
into  court,  together  with  the  other  uncol- 
lectible claims  due  the  estate,  and  turned 
them  over  to  the  county  .judge.  As  the  es- 
tate had  not  been  fully  administered,  it  was 
the  duty  of  the  county  judge  to  appoint  an 
administrator  <lc  bonis  «o-n,  into  whose 
hands  the  administrator's  note,  as  well  as 
the  others  uncollected  and  unconverted, 
wonld  go.  The  result  to  the  estate  would 
have  been  the  same  had  another  person  tlian 
the  defendant  been  appointed  administrator. 
The  estate  has  in  no  wise  suffered  by  any 
act  of  his  subse<iucnt  to  his  appointment. 
It  appears  beyond  question  that,  at  the  time 
the  defendant  was  appointed  administrator 
of  Howell's  estate,  he  was  wholly  insolvent; 
that  he  remained  in  such  insolvent  condi- 
tion during  the  entire  time  that  he  served 
as  such  administrator,  and  was  insolvent  at 
the  time  of  his  resignation  and  proposed  set- 
tlement ;  that  by  reason  of  his  condition  It 
wa8  at  all  times  impossible  for  him  to  pay 
the  antecedent  debt  he  owed  to  the  estate. 
Section  279,  chap.  23,  Comp.  Stat.,  provides 
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that  "no  Kceeutor  or  administrator  shall  be 
accountable  for  any  debts  due  to  the  estate 
if  it  shall  appear  that  they  remain  uncol- 
lected without  his  fault."  There  is  no  rea- 
son why  the  antecedent  debt  of  the  adminis- 
trator, where  it  is  at  all  times  uncotleotibler 
and  it  is  impossible  for  him  to  pay  it,  should, 
be  treated  any  different  from  any  other  un- 
collectible debt  due  the  estate.  The  defend- 
ant in  this  case  ddivered  up  to  the  court  hia- 
own  uncollectible  note,  which  came  into  bis- 
posseuion  as  administrator  of  the  estate, 
and  asked  to  have  credited  thereupon  fais> 
commissions,  amounting  to  $134.07.  If  he 
had  not  owed  the  estate  this  antecedent  debt, 
he  would  have  been  entitled  to  withdraw 
from  the  assets  thereof  the  amount  above 
stated.  It  follows  that  his  appointment,  in- 
stead of  reducing  the  available  assets  of  tfaa- 
estate,  re>^ulted  in  their  increase  by  the  full 
amount  of  his  commission.  Instead  of  tak- 
ing anything  from  the  estate,  he  contributed 
his  services  to  it  gratuitously,  and  it  was 
saved  the  expense  that  would  otherwise  have 
been  paid  to  another  administrator.  It  is 
unfortunate  that  the  estate  should  lose  the 
balance  due  upon  Anderson's  note,  but  if  we 
should  hold  that  this  balance  should  be 
treated  as  coidi  in  his  hands,  and  moke  aa 
order  requiring  him  to  pay  it  over,  the  re* 
suit  of  such  order  would  be  to  require  Ander- 
son's sureties  to  pay  the  antecedent  debt  he 
owed  Howell,  which  could  not  be  collected 
at  any  time  during  Howell's  lifetime,  and 
has  at  all  timee  since  that  date  remained 
absolutely  uncollectible.  By  adhering  to- 
this  legal  fiction,  we  would  require  Ander- 
son's sureties  to  take  $700  from  their  pock- 
ets and  pay  it  over  to  Howell's  heirs  oa 
account  of  an  unfortunate  investment  mode 
by  him  in  his  lifetime,  and  impose  upon 
them  a  liability  upon  their  bond  which  . tney 
never  contracted.  Their  agreement  was  that 
Anderson  was  an  honest,  capable,  and  up- 
right man,  and  would  discharge  his  duties 
as  administrator  of  Howell's  estate  properly^ 
in  otlier  words,  that  he  would  account  for 
all  of  the  assets  thei*eof  that  came  Into  bt» 
hands,  and  pay  over  all  the  moneys  collected 
for  and  on  behalf  of  the  estate  to  hia  suc- 
cessor, or  other  proper  authority.  They 
never  covenanted  Uiat  Anderson  woa  solv- 
ent and  able  to  pay  his  antecedent  debts. 
The  sureties  on  his  bond  did  not  agree  to 
convert  Anderson's  worthless  note  into  cash, 
or  create  something  out  of  nothing.  Legal 
fictions  should  only  be  resorted  to  for  the 
purpose  of  preventing  a  failure  of  justice, 
and  when  they  would  result  in  an  unjust, 
and  inequitable  judgment  they  should  never 
be  invoked. 

The  later  cases  hold  that  where  the  ad- 
ministrator or  executor  is  shown  to  have 
been  insolvent  at  the  time  of  his  appoint- 
ment, during  the  incumbency  of  his  office, 
and  at  the  time  of  his  discharge,  his  bonds- 
men are  not  liable  for  his  individual  debt. 
Ke  WnlUT,  125  Cel.  242,  67  Pac.  991;  Bau- 
Cits  V.  Stover,  89  X.  Y.  1,  Affirmed  in  lOr 
N.  Y.  624.  13  N.  E.  939;  Keegan  v.  Smilfc, 
2a  X.  V.  Civ.  Proc.  Rep.  417,  39  N.  Y.  Supp. 
826;  Re  Ocorgi,  21  Misc.  419,  47  N.  Y.  Supp. 
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1061;  HcCarty  v.  Frazer,  62  Mo.  263; 
Marker  v.  Irick,  10  X.  J.  Eq.  269;  Rader  v. 
YvarptH.  85  Teiin.  486,  3  S.  W.  178;  State 
ex  rcl.  McClamruck  v.  Oregory,  119  Ind-  503, 
22  N.  E.  1;  Condit  v.  Wtruloir,  106  Ind.  142, 
5  N.  E.  751.  In  State  ea  rel.  McClamrock 
V.  (fregory,  119  Ind.  503,  22  X.  E.  1,  the 
court  uses  the  foIlOTrinji^  language:  ''One 
questioii  -which  seems  to  have  been  over- 
looked on  the  trial  of  the  cause  was  ihe 
flnanciiil  condition  of  Levin  T.  Miller,  the 
administrator,  during  the  period  of  his  ad- 
ministration. The  money  collected  by  him 
wliile  professing  to  act  as  the  agent  of  the 
administrator  in  Missouri,  and  for  which  he 
had  not  accounted  when  he  became  adminis- 
trator, was  a  claim  in  favor  of  his  trust, 
which  he  should  have  inventoried  and 
charged  himself  with;  and  if,  by  the  use  of 
doe  diligence,  all  or  any  part  of  the  claim 
could  have  been  saved  to  the  estate,  his  sure- 
ties are  therewith  chargeable,  but,  if  he 
was  hopelessly  insolvent,  they  do  not  become 
liable  therefor,  the  burden  as  to  the  question 
of  insolvency  being  on  the  administrator  and 
his  sureties."  Further  on  in  the  opinion  the 
court  says:  "The  debt  of  the  administrator 
is  to  be  accounted  for  as  other  debts  or 
assets,  and  he  may  show  his  insolvency  dur- 
ing the  period  of  administration  in  dis- 
charge of  his  oHicial  liability;"  citing  Woer- 
ner,  Am.  Lnve  of  Administration,  p.  654, 
S  311:  Oriflith  v.  CheK,  8  Serg.  &  E.  17,  11 
Am.  Dec.  556  j  Eiehelherger  x.  Morris,  6 
Watts,  42;  Tarbett  t.  Jewett,  129  Mass.  457; 
JUcCarty  v.  Frazcr,  62  5Io.  263.  There  being 
no  direct  statutory  provision  upon  the  ques- 
tion in  this  state,  there  seems  to  be  no 
reiiiion  why  the  above  rule  should  not  be 
adopted.  The  recent  text-writers  recognize 
this  rule  to  be  in  force  generally  at  this 
time.  Crosweli,  Exrs.  &  Admrs.  p.  243, 
says:  "in  moat  states,  however,  by  statu- 
tory provision,  it  is  enacted  that  the  ap- 
pointment of  a  debtor  as  executor  or  admin- 
istrator does  not  operate  as  an  extinguish- 
ment of  the  debt,  but  it  is  treated  as  any 
other  debt  owing  to  the  estate,  and,  if  it 
can  be  collected  (i.  e.,  if  the  executor  or 
administrator  is  solvent),  then  he  is  held  to 
account  for  it  as  part  of  the  assets.  In 
other  states  the  statutes,  while  not  extin- 
guishing the  debt,  treat  it  as  cosh  in  the 
hands  of  the  executor  or  administrator,  just 
as  the  equitable  rule  above  stated  does.  In 
such  a  case,  if  the  executor  or  administrator 
is  insolvent  during  the  period  of  adminis- 
tration, the  debt  is  not  charged  as  assets, 
but  considered  as  an  ordinary  uncollectible 
debt."  in  Dame,  Administration,  %  180,  we 
find  the  following:  "It  is  a  well-established 
rule  of  law,  running  back  even  before  the 
Revolution,  that  an  executor  or  administra- 
tor is  ccHisidered  as  having  paid  the  debts 
due  from  him  to  the  estate,  and  as  actually 
having  in  his  possession  that  much  more 
cash.  If  the  personal  representative  is  in- 
solvent, the  courts,  in  the  interests  of  all 
concerned,  modify  this  rule  somewhat.  He 
still  charges  himself  with  the  amount  of  his 
debt,  but  it  does  not  make  it  actually 
money.  The  law  does  not  require  impossi- 
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bilities,  and  there  is  no  more  reason  why  he 
should  be  considered  as  having  paid  what  he 
was  utterly  unable  to  pay,  than  any  other 
creditor.  He  is  held  liable  to  the  estate  to 
the  extent  of  his  ability  to  pay  the  same  at 
any  time  during  administration."  The  text 
above  quoted  is  supported  by  the  case  of 
Lyon  V.  Osgood,  58  Vt.  707,  7  Atl.  5.  We 
think  this  is  the  better  rule,  and  we  there- 
fore hold  that  where  one  is  indebted  to  a 
deceased  person,  and  is  afterwards  appointed 
administrator  of  his  estate,  and  the  fact  is 
shown  that  when  so  appointed  be  was  hope- 
lessly insolvent,  was  so  during  all  of  the 
time  of  his  administration,  and  remained  in 
that  condition  up  to  and  including  the  date 
of  his  settlement  as  administrator,  he  should 
be  permitted  to  turn  over  the  evidence  of  his 
uncollectible  debt  to  his  successor,  or  other 
proper  authority,  and  be  discharged  from 
his  offici«l  liability  therefor. 

For  these  reasons,  we  hold  that  the  judg- 
ment of  the  district  court  was  right,  and  we 
recommend  that  it  be  affirmed. 

OldluuB  and  Pound,  CC,  ooncur. 

Per  Curiam  t 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  Distriot  Court 
is  affirmed. 


.Geoi^e  W.  SIEVER 

V. 

UXION  PACIFIC  RAILROAD  COMPANY 
and 

George  MILTOXBURGER  et  al.,  Appts. 

(  Neb  ) 

'1.  A  Kult  In  equity  may  be  maintained 
to  enjoin  a  Jndsnient  creditor  from 
prosecuting  a  multiplicity  of  proceedings  in 
garnishment  to  subject  the  wages  of  laborers, 
mechanics,  and  clerks,  which  are  absolutely 
exempt  bj  law  ft-om  attachment,  execution, 
and  garnishee  process,  to  the  payment  of  bis 
Judgment. 

2.  The  employer  from  ivhom  aaelt 
TvaiEes  are  dne,  and  who  has  been  served 
with  garnishee  process.  Is  a  proper  and  neces- 
sary party  to  such  suit,  in  order  to  authorize 
the  court  to  make  a  decree  which  wilt  afford 
plaintiff  suitable,  adequate,  and  complete 
relief. 

8.  Where  the  employer  Is  thu  made  « 
party*  and  the  suit  has  been  properij 
brought  against  him  In  any  county,  and  serv- 
ice of  summons  therein  has  l>eeD  made  on 
him,  a  summons  issued  to  the  sheriff  of  an- 
other county,  where  the  Judgment  creditor 
resides,  wbleh  is  properly  served  on  him, 
gives  the  court  jurisdiction  of  all  tbe  parties 

•Ileadnotes  by  B&bnbs,  C. 

Note.— As  "to"  validity  of  successive  ^rnlfita- 
ment  of  wages,  see  also,  la  this  series,  Rustad 
v.  Bishop  (Minn.)  60  L.  R.  A.  168. 

As  to  exemption  of  wages  from  garnishment 
generally,  see  Bell  v.  Indian  Live  Stock  Co. 
(Tex.)  3  I^.  R.  A.  642 ;  Wlldner  v.  Ferguson 
(Minn.)  0  L.  R.  A.  338;  Missouri  P.  R.  Co.  T. 
Sharltt  (Kan.)  S  U  K.  A.  885;  and  Re  Flukes 
(Mo.)  51  L.  R.  A.  176. 
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to  the  action,  and  full  power  to  grant  tbe 
proper  relief  tiiereln. 
4.  In  sn«lt  CMMeM  It  moKt  appear  tlutt 
the  defendant  verTed  In  the  conatr 
wbere  tlie  salt  !■  bronvltt  haa  a  inb- 
■tantlal  Interest  In  tbe  legal  qnestlena  In- 
TOlved,  and  the  relief  prayed  for  la  the 
action,  and  that  he  Is  a  real,  and  not  a  iham, 
defendant 

(March  4,  1908.) 

APPEAL  by  defendants  Miltonbu^r  et  al. 
from  a  judgment  of  tbe  District  Court 
for  Sarpy  County  in  plaintiff's  favor  in  an 
action  brougbt  to  enjoin  tbe  maintenance  of 
repeated  garnishment  prooeedinga.  Affirmed. 

The  facta  are  stated  in  the  Commissioner's 
opinion. 

Mestrt.  Covrtrlckt  4b  Mdaer,  for  appel- 
lants: 

Service  of  process  in  a  personal  action  in 
a  county,  brought  upon  a  nominal  defendant 
merely,  who  has  no  actual  or  substantial 
interest  in  the  subject  of  the  litigation  ad- 
verse  to  the  plaintiff,  will  confer  no  author- 
ity upon  the  court  to  bring  in  another  party 
by  tho  issuing  of  a  summons  to,  and  by  the 
service  of  the  sune  upon,  such  person  in 
another  county. 

Hanna  t.  Bmeraon,  45  Neb.  708.  64  N.  W. 
229;  Hurlburt  v.  Palmer,  39  Neb.  175,  57 
N.  W.  1019. 

By  answering  we  did  not  enter  a  general 
appearance. 

Anheuaer-Biiach  Bretcing  Aaso.  v.  Peter' 
son,  41  Neb.  897,  60  N.  W.  373;  Baker  v. 
XJvUm  Stock  Yards  Nat.  Bank,  63  Neb.  801, 
89  N.  W.  269;  Hurlburt  v.  Palmer,  39  Neb. 
159,  57  N.  W.  1019;  if  oyer  v.  Nelson,  54 
Neb.  434,  74  N.  W.  841}  Miller  v.  Meeker, 
64  Neb.  453,  74  N.  W.  962. 

Meeert,  Jokx  K.  Baldwin  and  Edaom 
Slek  for  Union  Pacific  Railroad  Company. 

Mr.  H.  Z.  Wedg^woodt  for  appellee: 

Where  a  pleading,  or  n  so-called  objection 
to  the  jurisdiction  of  the  court,  raises  the 
question  of  the  sufHciency  of  the  petition, 
at  law, — that  is,  that  it  does  not  state  a 
cause  of  action, — such  declaration  or  plea 
constitutes  a  general  demurrer,  and  gives 
the  court  jurisdiction  over  the  person  of  the 
defendant  so  pleading. 

Bankers'  L.  Ins.  Co.  v.  Kobhina,  59  Neb. 
173,  80  N.  W.  484  ;  2  Enc.  PI.  4  Pr.  pp.  635, 
636;  Stevens  v.  Harris,  99  Mich.  230,  58 
N.  W.  230;  Thompson  v.  Michigan  Mut. 
Ben.  Aaso.  52  Mich.  522,  18  N.  W.  248; 
Handv  v.  Insurance  Co.  37  Ohio  St.  360; 
Ellioit  T.  Lwehead,  43  Ohio  St.  171.  1  N.  E. 
577. 

In  equity  every  person  who  is  interested 
in  the  event  of  the  suit,  or  the  subject-mat- 
ter thereof,  should  be  made  a  party,  either 
plaintiff  or  defendant,  in  order  that  a  com- 
plete and  final  decree  may  be  mode,  and  a 
multiplicity  of  suits  avoided. 

Poin.  Kq.  Jur.  §S  114,  209:  10  Enc.  PI.  & 
Pr.  pp.  892-012;  ,Sheru:in  v.  Oaghagen,  39 
Neb.  249,  57  N.  W.  1005. 

The  injunction  was  rightfully  granted  for 
at  least  three  reasons:  (1)  To  give  the 
appellee.  Siever,  the  possession,  to  which  he 
ei  L.  R.  A. 


was  entitled,  of  exempt  property  which  was 
being  illegally  taken  from  him  under  a 
claim  of  right;  (2)  the  appellee  was  without 
an  adequate  remedy  at  law;  and  (3)  to  pre- 
vent a  multiplicity  of  suits. 

The  property  beirig  exempt,  the  debtor  WM 
entitled  to  the  posneesion  of  it,  and  was  m- 
titled  to  be  protected  in  this  possession  in 
the  most  expedient  manner. 

Cunninffham  v.  Conway,  25  Neb.  617,  41 
N.  W.  452;  Johnson  v.  Hahn,  4  Neb.  140; 
Bankenf  L.  lyta.  Co.  t.  Rohhima,  53  Neb.  4S, 
73  N.  W.  269;  Carter  v.  Warner  (Neb.)  89 
N.  W.  747. 

The  objection,  not  having  been  made  in 
the  lower  court,  is  not  timely. 

Sherwin  v.  Qaghagen,  39  Neb.  238,  57  N. 
W.  lOOo;  Fowler  v.  Brown,  51  Neb.  414,  71 
N.  W.  54. 

Barnes,  C,  filed  the  following  opinion: 
This  was  a  suit  in  equity,  in  which  George 
W.  Siever  was  plaintiff,  and  tbe  Union  Pa- 
cific Railroad  Company,  George  Miltonbur- 
ger,  and  Walter  Miltonburger  were  defend- 
ants. The  trial  resulted  in  a  decree  enjoin- 
ing the  Miltonburgers  from  suing  out  or 
prasecuting  any  further  or  other  proceedings 
in  garnishment  against  the  said  Siever ;  and 
at  the  same  time  the  Union  Pacific  Railroad 
Company  was  restrained  and  enjoined  from 
answering  any  such  further  or  other  pro- 
ceedings, and  from  paying  the  wages  which 
it  owed  to  Siever  into  court  thereon,  or  to 
anyone  except  him,  on  the  ground  that  sudt 
wages  were  absolutely  exempt  to  him  from 
execution  or  proceedings  in  garnishment, 
From  that  decree  the  Miltonburgers  bring 
the  case  here  on  appeal. 

It  further  appears  that  the  appellants  ob- 
tained a  judgment  before  a  justice  of  the 
peace  at  North  Bend,  in  Dodge  county,  Ne- 
braska, against  the  appellee  and  another,  on 
a  claim  for  damages  caused  by  the  breaking 
of  a  buggy;  that  appellee  was  a  married 
man,  the  head  of  a  family,  and  resided  at 
Papillion,  Sarpy  county,  Nebraska,  and  was 
employed  by  the  Union  Pacific  Railroad 
Company  as  its  station  agent  at  that  place 
when  the  action  was  commenced;  that  appel- 
lants resided  in  Dodge  county;  and  that  they 
sued  out  garnishment  proceedings  against 
the  appellee  before  the  justice  of  the  peace 
in  that  county,  and  served  the  writ  or  notice 
on  the  Union  Pacific  Railroad  Company,  re- 
quiring it  to  answer  in  said  court,  and  pay 
over  the  wages  due  appellee,  if  any,  in  satis- 
faction of  the  judgment;  appellee  employed 
an  attorney,  who  went  to  Dodge  county,  and 
successfully  defended  against  the  proceed- 
ings, and  the  garnishee  was  discharged ;  that 
within  a  month  thereafter  the  Union  Pacific 
Railroad  Company  was  again  served  with 
garni-ihce  process,  and  appellee  was  again 
required  to,  and  did,  employ  on  attorney  to 
go  to  North  liend  and  defend  a^inst  the 
proceedings,  in  order  to  save  his  exempt 
wages  for  the  support  of  his  family;  that, 
on  the  appearance  of  appellee's  attorney 
therein,  the  second  proceeding  was  dismissed 
for  want  of  prosecution;  that  within  thirty 
days  thereafter  a  third  writ  in  garnishment 
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vraa  sued  out  by  appellants,  and  served  on 
the  Union  Pacific  Railroad  Company,  and 
said  company  then  notified  appellee  that 
something  must  be  done,  or  it  would  be 
necessary  for  it  to,  and  that  it  would,  pay 
•over  the  wages  then  due  him  into  court.  In 
■order  to  pn^xct  his  ri^t  to  the  said  wages, 
which  were  absolute^  exempt  to  him,  and 
to  prevent  a  further  multiplicity  of  suits, 
and  save  himself  from  further  trouble,  an- 
noyance, and  expense,  appellee  commenced 
this  action  in  the  district  court  of  Sarpy 
•county,  where  he  resided,  against  the  Union 
Pacific  Ilailroad  Company  and  the  appel- 
lants, setting  up  the  foregoing  facts  in  this 
petition,  and  prayii^  for  the  relief  which 
■was  de^-eed  to  liim  as  aforesaid.  The  com- 
Dany  was  duly  served  with  a  summons  in 
Sarpy  county,  and  thereupon  a  summons 
was  issued  to  the  sheriff  of  Dodge  county, 
-and  was  served  on  the  appellants.  The  rail- 
road company  defaulted,  and  thus,  on  its 
part,  confessed  all  of  the  allegations  of  the 
petition  to  be  true.  Appellants  appeared 
specifically  and  objected  to  the  jurisaiction 
•of  the  court  for  the  reason  that  the  railroad 
company  was  only  a  nominal  party,  and  was 
improperly  joined  with  them  as  a  defendant 
in  the  suit,  and  that  therefore  the  court 
obtuned  no  jurisdiction  over  them.  The 
same  objection  to  the  jurisdiction  of  the 
court  was  pleaded  in  their  answer,  and, 
while  the  eourt  did  not  specifically  rule 
thereon,  still  the  objection  was,  in  effect, 
overruled,  by  retaining  the  action  for  trial, 
in  tryii^  the  same,  and  rendering  its  decree 
for  the  appellee,  herein.  On  the  trial  the 
appellee  introduced  his  evidence,  the  Union 
Padflc  Railroad  Company  defaulted  and  con- 
fessed the  allegations  of  the  petition  as  to 
it  to  be  true,  and  the  court, so  found,  while 
the  appellants  introduced  no  evidence  to 
contradict  the  all^tions  of  the  petition,  or 
rebut  the  evidence  introduced  by  the  appel- 
lee, l^erefore  the  sole  question  for  our  con- 
sideration is  one  of  jurisdiction. 

It  must  be  conceded  that  the  decree,  so 
far  as  the  railroad  company  is  concerned,  is 
a  proper  one;  and,  if  the  court  had  jurisdic- 
tion of  the  persons  of  the  appellants,  then 
the  judgment  is  just  and  equitable  as  to 
them,  and  must  be  affirmed.  The  facts 
pleoded  and  proved  by  the  appellee  surely 
call  for  the  interposition  of  a  court  of 
equity,  and  demand  the  relief  prayed  for. 
It  cannot  be  succesflfully  asserted  that  the 
appellee  had  an  adequate  remedy  at  law  in 
this  case.  The  court  found  that  his  wages, 
sought  to  be  subjected  by  the  proceedings 
complained  of  to  the  payment  of  the  judg- 
ment, were  absolutely  exempt  to  him  by  law. 
The  appellants  knew  this  as  well  as  he  did, 
and  yet,  by  a  series  of  garnishment  proceed- 
ing, amounting  to  a  persecution,  in  this 
case,  they  sought  to  compel  him  to  pay  the 
judgment  out  of  such  exempt  money,  or  ex- 
pend it  all  in  protecting  his  legal  right 
thereto.  Not  only  this,  but  thfey  evidently 
sought  to  annoy  and  harass  his  employer 
until  he  must  pay.  or  perhaps  lose  his  em- 
ploviiient.  Again,  it  may  be  fairly  assumed 
that,  bv  suing  out  a  number  of  writs  of  gar- 
•61  L.  R.  A. 


nisbment,  appellee  would  at  some  time  he 
unable  to  protect  his  rights,  or  the  company  _ 
would  inadvertently  default,  and  an  order 
would  thereupon  he  obtained  w^hich  would 
result  in  compelling  it  to  pay  the  money 
into  court,  leaving  it  still  liable  to  pay  the 
wages  to  appellee,  or  perhaps  altogether  de- 
prive him  thereof.  Against  such  miquitous 
proceedings  there  is  no  adequate  remedy  at 
law,  and  such  practices  should  receive  our 
severest  condemnation.  When  the  property 
of  a  debtor  is  exempt,  he  is  entitled  to  the 
possession  of  it,  and  should  be  protected  in 
this  poRsesHion  in  the  most  expedient  man- 
ner. Vunninghttm  v.  Comcay,  25  Neb.  617, 
41  W.  452;  Johnson  v.  Hahn,  4  Neb.  149. 
Appellee  was  entitled  to  the  decree  to  save 
him  from  being  harassed  hy  a  multiplici^ 
of  suits.  Johnson  t.  Hdkn,  4  Neb.  149;  Ohl 
V.  May,  5  Neb.  ICl;  Normand  v.  Otoe 
County,  8  Neb.  21;  Toitzalin  v.  Omaha,  26 
Neb.  824.  41  N.  W.  796;  Schock  v.  Falls 
City,  31  ?Jeb.  605,  48  N.  W.  468;  Morris  v. 
Merrcll,  44  Neb.  430,  62  N,  W.  865. 

Til  is  brings  us  to  the  consideration  of  the 
question  of  jurisdiction.  Section  65  of  our 
Code  of  Civil  Procedure  provides  that 
"where  the  action  is  rightly  brou^^t  in  any 
county  according  to  the  provisions  of  title  4 
a  summona  shall  be  issued  to  any  other 
county  against  anv  one  or  more  of  the  de- 
fendants, at  the  plaintiff's  request."  [Neb. 
Comp.  Stat.  1897,  p.  1174.]  Title  4,  after 
designating  the  actions  which  must  be 
brought  in  a  certain  specified  county,  pro- 
v'ldes  that  every  other  action  must  be 
brought  in  the  county  in  which  the  defend- 
ant, or  some  one  of  the  defendants,  resides, 
or  may  be  summoned ;  and  it  is  further  pro- 
vided  in  said  title  that  a  railroad  company 
may  be  served  with  summons  in  any  county 
into  or  through  which  its  line  of  roaid  passes. 
It  follows  that  the  Union  Pacific  Railroad 
Company  was  properly  sued  and  served  with 
summons  in  Sarpy  county,  and,  if  it  was 
properly  made  a  defendant  in  the  action,  the 
issuance  of  a  summons  to  the  sheriff  of 
l>odge  county,  and  its  service  therein  on 
appellants,  gave  the  court  full  and  complete 
jurisdiction  over  them.  If,  on  the  other 
hand,  the  railroad  was  not  a  necessary,  or 
at  least  a  proper,  party,  there  was  what 
would  amount  to  a  collusive  joinder,  aitd  the 
court  was  without  jurisdiction  of  the  appel- 
lants. It  is  well  established  that  the  de- 
fendant who  may  be  sued  in  the  county 
where  the  action  is  brought  must  be  a  neces- 
sary, and  not  a  sham,  defendant,  joinel 
solely  for  the  purpose  of  bringing  in  the 
defendants  served  in  another  county.  Dunn 
V.  Hainca,  17  Neb.  560,  23  N.  W.  501;  Gob- 
bey  V.  Wright,  23  Neb.  250,  36  N.  W.  505, 
29  Neb.  277,  45  N.  VV.  460;  Hanna  v.  Emer- 
son, 45  Neb.  710,  64  N.  W.  2201  Miller  v. 
j  Meeker,  54  Neb.  453,  74  N.  W.  962;  Steicart 
\  v.  Rosengren  (Neb.)  92  N.  W.  686. 
i  The  true  test,  however,  for  determining 
I  whether  or  not  the  venue  is  proper,  so  that 
summons  may  issue  to  another  county,  is 
j  whether  the  defendant  served  in  the  county 
I  where  suit  is  brought  is  a  bona  fide  defend- 
ant to  that  action, — whether  his  interest  in 
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the  result  of  the  action  is  in  any  manner 
adverse  to  that  of  the  plaintiff  with  respect 
'to  the  cause  of  action  against  the  other  de- 
fendants,— and  in  equity  actions  may  be 
added  the  inquiry  as  to  whether  or  not  plain- 
tiff can  obtain  full,  suitable,  and  satisfac- 
tory relief  vithout  joining  such  party,  and 
binding  him  by  the  terms  of  the  judgment 
or  decree. 

Equitable  doctrines  with  respect  to  par- 
ties and  judsment^  are  wholly  unlike  those 
which  prevail  at  common  law, — different  in 
their  fundamental  9onceptions,  in  their  prac- 
tical operation,  in  their  adaptability  to  dr- 
cumst^ces,  and  in  their  results  upon  the 
rights  and  duties  of  litigants.  The  govern- 
ing motive  of  equity  in  the  administratim 
of  its  remedial  system  is  to  grant  full  relief, 
and  to  adjust  in  the  one  suit  the  riehts  and 
duties  of  all  the  parties  which  realty  grow 
out  of,  or  arc  connected  with,  the  subject- 
matter  of  that  suit.  The  primary  object  is 
that  all  persons  sudiciently  interested  may 
he  before  the  court,  so  that  the  relief  may 
be  properly  adjusteid  among  those  entitled, 
the  liaoilitiea  pn^ierly  awrationed,  and  the 
incidental  or  consequential  claims  or  inter- 
ests of  all  may  be  fixed,  and  all  may  be 
bound  in  respect  thereto  by  the  single  decree. 
Pom.  Eq.  Jui\  §  114.  Speaking  of  the  ques- 
tion of  parties  in  actions  to  prevent  a  mul- 
tiplicity of  suits,  Pomeroy  says:  "Under 
the  greatest  adversity  of  circumstances  and 
the  greatest  variety  of  claims  arising  from 
unauthorized  public  acts,  private  tortious 
acts,  invasion  of  property  rights,  violation 
of  contract  obligations,  and  notwithstanding 
the  positive  denials  by  some  American 
courts,  the  weight  of  authority  is  simply 
overwhelming  that  the  jurisdiction  may' and 
should  be  exercised  either  on  behalf  of  a 
numerous  body  of  separate  claimants  against 
a  single  party,  or  on  behalf  of  a  single  party 
against  a  numerous  body,  although  there  is 
no  'common  title,'  nor  'communi^  of  right' 
or  of  Hnterest  in  the  subject-matter'  among 
these  individuals,  but  wtiere  there  is,  and 
because  there  is,  merely  a  community  of 
interest  among  them  in  the  questions  of  law 
and  fact  involved  in  the  general  controversy, 
or  in  the  kind  and  form  of  relief  demanded 
and  obtained  by  or  against  each  individual 
member  of  the  numerous  body."  Further 
speaking  of  the  objection  raised  to  this  doc- 
trine, Pomeroy  says:  "The  sole  and  sufH- 
<-ient  answer  to  the  objection  is  found  in  the 
nctual  facts.  The  jurisdiction  has  been  ex- 
ercised in  a  great  variety  of  cases  where  the 
individual  claimants  were  completely  sep- 
arate and  distinct,  and  the  only  community 
of  interest  among  them  was  in  the  question 
at  issue,  and  perhaps  in  the  kind  of  relief, 
and  the  single  decree  has,  without  any  diffi- 
cmlty,  settled  the  entire  controrerBy,  and  de- 
termined the  separate  rights  and  obligations 
of  each  individual  claimant.  The  same  prin- 
ciple, therefore,  embraces  both  the  technical 
'bills  of  peace,'  in  which  there  is  confessedly 
a  common  right  or  title,  or  community  of 
interest  in  the  subject-matter,  and  also  tnose 
analogous  cases  over  which  the  jurisdiction 
h&B  been  extended,  in  which  there  is  no  such 
61  L.  B.  A. 


common  right  or  title,  or  community  of 
interest  in  the  subject-matter,  but  only  a 
community  of  interest  in  the  question  in- 
volved and  in  the  kind  of  relief  obtained." 
Pom.  Eq.  Jur.  S  269.  It  cannot  be  said  that 
the  railroad  company  and  appellant*  were 
not  mutually  interested  in  the  questions  in- 
volved in  this  case,  and  in  the  effect  of  the 
relief  granted  hy  the  decree. 

Again,  gamisnraent  proceedings  hod  been 
already  commenced  for  the  third  time,  and 
notice  had  been  served  on  the  railroad  com- 
pany, requiring  it  to  answer  and  pay  the 
money  into  court.  Therefore,  a  decree 
against  the  appellants  alone  would  not  hare 
been  binding  on  the  company.  It  could  still 
answer,  and  pay  over  the  money  into  eourt, 
to  the  irreparable  injury  of  the  appellee.  In 
any  event,  It  was  holding  back  the  mon^ 
due  to  him,  and  it  was  necessary  to  make 
the  company  a  party,  and  by  the  decree  re- 
lease the  fund,  and  require  it  to  be  paid  to 
the  owner  thereof.  It  would  thus  appear 
that  the  railroad  companj'  was  a  proper 
party,  and  it  may  be  further  stated  that  it 
was  a  necessary  party,  in  order  to  enable 
appellee  to  obtain  suitable  and  complete  re- 
lief in  the  case  at  bar.  A  decree  restraining 
the  appellants  from  prosecuting  further  pro- 
ceedings to  subject  appellee's  exempt  wages, 
to  the  payment  of  their  claim  would  not 
have  been  effpctive,  for  the  reason  that  a 
transfer  of  their  claim  to  another  would 
have  enabled  such  other  person  to  still  pro- 
ceed with  further  illegal  attempts  to  obtain 
the  money.  Again,  although  enjoined  from 
prosecuting  further  in  the  courts  of  this 
state,  they  might  transfer  their  claim  to 
Iowa,  where  the  Union  Paeifle  Railroad 
Company  has  a  part  of  its  line,  and  main- 
tains some  of  its  offices.  The  exemption  taws 
of  this  state  have  no  extraterritorial  force, 
and  it  has  been  the  universal  policy  of  the 
courts  of  Iowa  to  disregard  the  exemption 
laws  of  other  states.  So  that,  without  a 
decree  enjoining  the  Union  Pacific  Railroad 
Company  from  paying  over  the  money  in 
satisfaction  of  the  appellants'  claim,  it 
would  be  required  to  answer  proceediiig:^  in- 
stituted in  Iowa,  and  pay  the  money  into 
court  there;  thus  depriving  the  appellee  of 
the  wages  which  are  absolutely  exempt  to 
him  by  the  ]&vrs  of  this  state.  Notwith- 
standing we  have  a  law  prohibiting  such 
transactions,  yet  it  has  in  many  eases  failed 
to  prevent  parties  from  unlawfully  collect- 
ing their  daims  in  that  manner.  A  decree, 
however,  against  the  railroad  company,  en- 
joining it  from  paying  the  mon^  into  any 
court,  or  upon  any  proceedings,  wherei'er 
instituted,  could  be  pleaded  in  ha,r  to  such 
proceedings  with  binding  effect. 

So  we  are  constrained  to  hold  that  the 
Union  Pacific  Railroad  Company  was  not 
only  a  proper,  but  a  necessary,  party  in  the 
suit;  that  the  action  having  been  properly 
eoiiimpnccd  against  it  in  Sarpy  county,  and 
it  having  been  served  with  summons  therein, 
the  issuance  of  summons  to  the  sheriff  of 
Dodge  county,  and  the  prt^ier  service  thereof 
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on  the  appellants,  gave  fhe  court  full  and 
complete  jurifldiction  to  hear  and  determine 
the  questions  involved  in  the  action,  and 
render  a  suitable  and  proper  decree  therein. 

We  further  hold  that,  according  to  the 
facts  (Usclosed  hy  the  record,  the  decree  of 
the  (figtilet  court  was  right,  and  we  reomi- 
mead  that  it  be  afflmied. 


Oldham  and  Found,  CC,  concur. 
Per  CnrlBBit 

For  the  reasons  fj^Ten  in  ,  the  for«roing 
opinion,  the  judgment  of  the  Diatriei  Court 

is  afftrmed. 

Rehearing  denied  ' 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPE.\LS. 


John  a  BOHI/E  et  oL,  Appts., 

V, 

Kedrieh  HASSELBROCH,  iCespt. 

<«4  N.  J.  Eq.  SS4.) 

•A  trumtw  under  a.  will.  In  dlaresard  of 
th«  teatntor'a  dlrvetlona,  nsed  trnst 
fnn«»  in  h«r  hnnda,  tovetber  witb  her 
own  f  ands,  to  buy  real  estate,  aad  took  the 
title  1b  her  owr  same.  The  amotmt  of  trust 
fundi  so  osed  coutd  not  be  precisely  ascer- 
tattled,  but  it  exceeded  one  half  of  the  price 
paid  at  the  time  of  porcbase.  Held,  that  the 
oeatutt  que  tm&t  were  entlUed,  in  equity,  to 
elect  whether  they  wonld  claim  a  charge  upon 
the  real  estate  for  the  amouDt  of  trust  funds 
■o  Invested,  or  would  claim  the  real  estate 
itself,  as  owners,  suiidect  to  a  charge  lor  the 
trustee's  own  money  so  osed,  and  tiiat,  Is 
endeavoring  to  ascertain  how  much  trust 
money  and  how  much  of  the  trustee's  own 
money  had  been  Invested  In  the  property, 
every  reasonable  Intatdneat  should  be  made 
agalnat  the  trustee,  through  whose  default 
the  truth  had  become  obscure. 

(March  S,  1002.) 

APPEAL  by  coioplainants  from  a  decree 
of  the  Chancery  Court  in  favor  of  de- 
fendant in  a  proceeding  to  restrain  the  main- 
tenance of  a  suit  to  recover  possession  of 
certain  real  estate.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Chariot  W.  Parker,  for  appellants: 
The  lien  theory  should  not  be  adopted.  It 
is  artificial;  it  tends  to  encourage  diversion 
of  trust  funds  to  speculative  purposes  of 
the  trustee,  and  violates  well-established 
principles  of  equity. 

If  one  can,  hy  contributing  one  third,  be- 
come entitled  to  a  resulting  or  constructive 
trust,  then  why  not,  by  contributing'  two 
thirds  or  three  fifths.  It  is  nothing  out  a 
question  of  fractions.  If  such  a  proportion- 
ate trust  could  be  declared  in  writing,  why 
may  it  not  result  by  operation  of  law  I 
Perry,  Tr.  9S  464  et  aeq. 
There  should  be  no  distinction  between  en- 
tire trust  ownership  and  part  trust  owner- 
ahip. 

Van  Byokle  t.  Kline,  34  N.  J.  Eq.  S32; 
Perry,  Tr.  %%  127,  128;  Culler  T.  Tuttle,  19 

•Headnote  by  Dixon,  J. 


NOTB. — As  to  effect  of  commingling  trust 
funds  generally,  see  brief  summary  of  cases  In 
notet  to  Philadelphia  Nat.  Bank  v.  Dowd  (C. 
C  E.  D.  N.  C)  2  L.  K.  A.  480,  and  First  Nat. 
Bank  t.  Hummel  (Oolo.)  8  L.  B.  A.  T88. 
«1  L.  R.  A. 


N.  J.  Eq.  649;  Howell  v.  Howell,  15  N.  J. 
Eg.  75;  Bankaon  v.  Bankaon,  Decided  by 
Bird,  V.  C.  1884;  Johnaon  v.  Dougherty,  18 
N.  J.  Eq.  406.  ^ 

Mr.  J.  W,  Knfvs  Bessom  for  respond- 
ent 

Dixon,  J.,  delivered  the  opinion  of  the 
court : 

Anton  S.  Bohle,  who  died  in  1863  leaving 
a  widow  and  four  children,  by  his  will  ap- 
pointed his  wife,  Anna,  his  executrix,  and 
gave  her  all  his  property  in  trust  for  the 
maintenance  of  herself  and  hia  children  dur- 
ing her  life,  and  gave  it  after  her  death  to 
hia  children.   The  will  diluted  the  trustee 
to  keep  the  property  invested  "on  good  first, 
bonds  and  mortgages  of  real  estate."  In 
August,  1864,  the  widow  married  Diedrich 
Hasselbrooh,  by  whom  she  afterwards  had 
three  children.   In  January,  1868,  she  pur- 
chased two  plots  of  land  in  Hoboken,  taking 
title  thereto  in  her  own  name.   The  purchase 
price  <Kf  these  lots  was  $14,700,  hut,  as  they 
were  encumbered  for  $2,000,  only  $12,700 
was  to  be  paid  in  cash.    Of  this  sum  more 
than  one  half  (but  exactly  how  much  can- 
not be  ascertained)  was  paid  with  money 
which  Mrs.  Hasselbroch  held  in  trust  under 
Mr.  Bohle's  will.   At  that  time  Mr.  Bohle's 
children  were  all  minora,  living  with  their 
mother  and  stepfather.   In  December,  1898, 
Mrs.  Hasselbroch  died,  and  by  her  will  de- 
vised the  Hobcdcen  lots  to  the  three  surviv- 
ing children  of  Mr.  Bohle,  who  now  own 
the  interest  of  their  deceased  sister,  and  are 
in  possession  of  the  property.    Mr.  Hassel- 
broch having  brought  an  action  of  eject- 
ment against  these  children,  claiming  that 
he  was  entitled  to  the  possession  of  the  prop- 
erty as  tenant  by  the  curtesy  of  his  wife's 
fee,  th^  filed  the  present  bill  to  restrain 
that  suit  on  the  ground  that  in  equity  their 
mother  was  only  tenant  for  life,  and  liiey 
were  owners  of  the  fee,  because  of  the  im- 
proper use  of  the  trust  funds  in  the  pur- 
chase.   The  chancellor's  decree  denied  this 
relief,  hut  adjudged  that  the  complainants 
were  entitled  to  a  lien  on  the  property,  prior 
to  the  husband's  curtesy,  for  so  much  trust 
money  as  was  shown  to  have  been  used  in 
the  purchase,  viz.,  $6,423,  and  interest  since 
Mrs.  Hasselbroch's  death,   less   rents  and 
profits.   From  this  decree  the  complainants 
appeal. 

It  is  clear  that  Mrs.  Hasselbroch  com- 
mitted a  breach  of  trust  when  she  used  the 
trust  funds  in  birring  real  estate  and  took 
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the  title  to  herself,  without  providing  any 
bond  and  mortgage  as  a  first  lien  in  favor 
of  the  trust  estate,  as  directed  by  the  will 
of  her  deceased  husband;  and  the  question 
is,  What  equitable  situation  was  thereby  cre- 
ated? Several  settled  dootrines  of  courts  of 
equity  are  pertinent  to  this  inquiry.  It  u 
a  fundamental  principle  in  Tcsard  to  trust 
estates  that  the  trustee  shall  (ferive  to  him- 
self no  gain,  benefit,  or  advantage  by  the 
use  of  the  trust  funds.  Whatever  of  profit 
may  be  made  shall  belong  to,  and  become 
parcel  of,  the  trust  estate.  McKnight  v. 
Walsh,  24  N.  J.  Eq.  498.  An  outgrowth  of 
this  principle  is  that,  a^  between  cestui  que 
truat  and  trustee,  and  all  persons  claiming 
under  the  trustee  otherwise  than  by  purchase 
for  valuable  consideration  without  notice,  all 
property  belonging  to  the  trust,  however 
much  it  may  be  cnanged  or  altered  in  its 
nature  or  trfiaracter.  continues  to  be  sub- 
ject to,  or  affected  bv,  the  trust.  Pennell 
V.  Deffell,  4  De  G.  M.  &  G.  372-388.  As  a 
concomitant  of  the  rule  just  stated,  and  to 
effectuate  fully  the  fundamental  principle, 
another  rule  exists, — that,  when  the  trustee 
has  improperiy  changed  the  form  of  the  es- 
tate, the  ceatuit  que  truat  may  elect  whether 
thty  will  accept  the  estate  in  its  new  form, 
or  will  hold  the  trustee  responsible  for  it  in 
its  original  condition.  Ferris  v.  Van  Vech- 
ten,  73  N".  Y.  113.  If  the  improper  conver- 
sion turns  out  to  be  advantageous,  they  may 
adopt  it,  and  take  the  profit;  if  it  results  in 
lose,  they  may  insist  on  having  an  equiva- 
lent for  the  estate  as  it  was  before  the 
chai^;  and  when  the  oestuia  que  truat  are 
infants  the  court  will  deal  with  the  matter 
an  it  shall  consider  beat  for  their  interest. 
Holcomh  V.  Holcomh,  11  N.  J.  Bq.  281.  This 
right  of  election  by  the  cestuis  que  trust  is 
upheld  by  courts  of  equity  in  many  cases 
where  there  has  been  misconduct  on  the  part 
of  the  trustee,  as  may  be  seen  by  reference  to 
I'ox  V.  Mackreth,  1  Lead.  Cas.  in  Eq.  115, 
and  has  been  fully  approved  by  this  court. 
Mulford  V.  Bowm,  9  N.  J.  Eq.  797 ;  Stew- 
art V.  Lehigh  ValUp  R.  Co.  38  N.  J.  L.  505. 
It  is  enforced  in  cases  like  the  present;  for 
if  a  trustee  purchases  property  with  trust 
funds  in  his  hands,  and  takes  title  ig  his 
own  name  and  for  his  own  benefit,  he  will, 


at  the  option  of  the  ceatuis  que  truat,  be 
declared  to  hold  it  in  trust  for  them.  Burl- 
ing V.  Bamtnar,  20  N.  J.  Eq.  220;  Story,  Eq. 
Jur.  §§  1200,  12G2.  And  if,  in  such  a  pur- 
chase, he  has  mixed  up  moneys  of  his  own 
with  the  trust  funds,  a  trust  will  still  result 
to  the  ceatuis  que  trust,  at  their  option,  and 
the  burden  will  be  on  the  trustee  to  show  the 
amount  of  his  own  funds  used  in  the  pur- 
chase; and,  so  far  as  he  fails  to  make  that 
distinction,  the  court  holds  the  property 
bound  by  the  trust.  Rusaell  v.  Jackson,  10 
Hare,  204,  213;  Re  Pumfrey,  L.  R.  22  Ch. 
Div.  255 ;  Perry,  Tr.  §  128 ;  2  Pom.  Eq.  Jur. 
8  1076  (2). 

In  accordance  with  these  doctrines,  we 
think  that  the  complainants,  when  their 
right  to  the  possession  of  the  trust  estate 
matured  by  the  death  of  their  mother,  were 
entitled,  upqn  showing  that  the  trust  funds 
had  formed  a  considerable  part  of  the  pur- 
chase money  by  which  their  mother  had  ac- 
quired title  to  the  Hoboken  lots,  to  elect 
whether  they  would  claim  a  lien  upon  the 
lots  for  the  amount  of  trust  funds*  used  in 
tlie  purchase,  or  would  claim  the  lots,  sub- 
ject to  be  charged,  in  favor  of  the  personal 
repreaentatives  of  their  mother,  with  bo 
much  of  the  purdiase  money  as  consisted 
of  her  own  funds,  and  that,  in  endeavoring 
to  ascertain  how  much  was  trust  money  and 
how  much  was  the  trustee's  own,  every  rea- 
sonable intendment  should  be  made  against 
the  trustee,  through  whose  fault  the  truth 
had  become  obscure.  Since  the  complain- 
ants, being  in  possession  of  the  lots,  have 
filed  their  bill  in  equity  to  have  it  decreed 
that  by  their  trustee's  purchase  they  be- 
came owners  of  the  fee  in  remainder  after 
their  mother's  life  estate,  they  have  thereby 
elected  to  take  the  real  estate  in  lieu  of  the 
trust  money  invested  therein,  and  to  hold  it 
charged  only  with  their  mother's  own 
money  so  invested.  Such  a  charge  gives  the 
husband  no  right  to  maintain  ejectment,  and 
consequently  the  complainants  are  entitled 
to  a  decree  restraining  his  suit.  The  present 
proceedings  are  not  adapted  to  the  ascertain- 
ment, either  oi  the  amount  of  the  charge,  or 
of  the  persons  entitled  to  enforce  it. 

Let  the  decree  appealed  from  be  reversed, 
and  a  decree  be  entered  as  above  indicated. 


OKLAHOMA  SUPREME  COURT. 


Thomas  P.  QUEENAN,  Plff.  in  Err., 
V. 

Territory  of  OKLAHOMA. 
(11  Okla.  261.) 

*1.  Tbe  pFovlHton*  In  the  Con  Kt  it  otto  n 
of  the  United  State*  in  relation  to  trials 
bj  Jury  for  crimes,  sod  to  crlmlDal  prosecu- 
tions, apply  to  the  territories  of  the  United 
SUtea. 

•Headnoti's  by  Hainub,  J. 


Note. — Fov  another  case  In  this  Hi-rtea  as  to 
waiver  of  right  to  challenge  Juror,  see  S;nte  v. 
I'Ickett  lluwa)  3I>  li.  R.  A.  302. 
61  L.  R.  A. 


2.  The  Jury,  VFtthln  the  mcanlnir  o(  the 
Federal  Conat|tiitloB,  and  the  6th 
Ameodment  thereto,  Is  a  Jnrj  constltutea  as 
It  was  at  common  law,  of  twelve  persons. — 
neither  more  nor  less. 

3.  A  constitutional  rlsht  cannot  b« 
waived  by  the  defendant  or  his  counsel 
In  a  felony  case,  but  a  statutory  right  may 
be  waived.  The  rlffbt  of  the  defendant  to 
have  a  trial  by  a  Jury  of  twelve  persons  la 
a  constitutional  right,  which  the  defendant 
cannot  waive.  It  Is  not  wttbln  the  power  of 
one  accused  of  a  felony,  by  consent  expressly 
given,  or  by  his  silence,  to  authorise  a  Jury 
of  less  than  twelve  persons  to  pass  npon  hla 
guilt  or  Innocence. 

4.  At  common  law  the  fact  that  a  ]«or 
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was  ra  alleo,  or  that  he  had  been  con- 
Tlcted  oC  a  crime,  were  caoiee  of  eballeoge 
propter  dcfeotum;  and  there  was  no  distinc- 
tion at  common  law  between  a  person  who 
waa  convicted  of  a  felon:r  and  one  who  was 
an  alien.  Uost  of  the  atatea  of  the  Union 
hare  atatutca  which  make  aueh  dlaquallflca- 
tlona  of  a  juror  a  eaaee  of  challenge^  uid 
these  statutes  are  but  declaratory  of  the  com- 
mon law. 

C  Where  ana  of  the  JvroM  In  m  trial 
for  lunrAer  bail  been  convleted  of  a 

felonr*  although  cause  of  challenge  propter 
deteatHm,  It  Is  not  a  dental  of  due  process  of 
law,  or  of  the  equal  protection  of  the  laws  to 
the  pereon  convleted,  within  the  meaning  of 
tbc  Federal  Constitution. 

C  A  known  sronnd  of  dlaanall  Heat  Ion 
to  a  JnroF,  before  or  during  the  progress  of 
the  trial,  la  waived  by  withholding  It  or  re- 
fusing or  declining  to  ralae  the  objection 
ontll  after  verdict 

7.  In  tlie  absence  of  an  express  aiatnte 
makliiir  a  Jnror  Incomyetent  who  has 
been  convicted  of  a  criminal  offense  punish- 
able by  Imprisonment  In  a  penitentiary  of  an- 
other state,  aucb  conviction  and  sentence  can 
have  no  effect,  by  way  of  penalty  or  of  per- 
sonal dloablllty  or  dlsquallflcation,  beyond  the 
limits  of  the  atate  In  which  the  judgment  waa 
rendered. 

S.  Wbere  Irreffolarltlea  oeear  la  tbe 

snmmanlna;  of  a  special  venire.  It  la  In- 
cumbent Upon  tbe  defendant  or  his  counsel  to' 
Interpose  hla  objection  at  the  proper  time, 
and  It  la  waived  U  It  la  raised  tor  the  first 
time  after  verdict. 

Tbe  provisions  of  onr  statute  In  re- 
lation to  the  se lectins,  sammonlnKi 
and  ImpanellBB  of  a  Jary  arc  not 
MiaadatorT'i  but  merely  directory,  and  hence 
mere  Irrexularltlea  will  not  be  deemed  preju- 
dicial unless  It  Is  clearly  shown  that  some  In- 
Jury  has  resulted  therefrom. 
SO.  Ob  a  trial  for  nnrder,  wbere  Insan- 

Itr  i»  Interposed  as  a  defense,  a  nonex- 
pert witness,  after  testifying  to  the  acts,  eon- 
duct,  and  appearance  of  the  defendant,  may 
atate  whether  such  acts,  conduct,  and  appear- 
ance Impressed  him  as  being  rational  or  Ir- 
rational, 

11.  On  a  trial  for  murder,  wbere  tbe 
defense  of  Insanity  la  Interposed,  the 

Important  Issue  to  be  determined  Is  the  san- 
ity or  Insanity  of  the  defendant  at  the  time 
of  the  commission  of  the  homicide;  but  It  la 
permissible  to  receive  evidence  as  to  the  con- 
dition of  his  mind  both  before  and  for  a  rea- 
sonable period  after  that  time,  aa  tending  to 
show  bis  mental  condition  at  the  time  of  tbe 
homicide. 

la.  We  bave  examined  laatraetlon  No. 
6,  which  la  atsslvaed  as  error,   and  we 

think  It  fairly  aud  correctly  states  tbe  law 
applicable  to  this  case,  and  comes  within  the 
rule  annoonced  by  this  court  in  Maat  v.  Terri- 
tory^ 10  Okla.  714,  B8  L.  R.  A.  824,  63  Pac. 
900.  And  there  was  no  error  In  refusing  to 
give  lustruction  No.  which  was  offered 
by  the  defendant,  since  said  instruction  was 
Mnbodled  In  tbe  general  charge  of  tbe  court. 

(September  ^  1901.) 

EBROfi  to  tbe  District  Court  of  Oklahoma 
County  to  Tcnrieir  a  judgment  convicting 
defmdant  of  murder.  Affirmed. 

The  facta  are  stated  in  tbe  o^nion. 
ilM»T».  J.  W.  Johnson  and  Boward  ft 
Amea,  for  plaintiff  in  error: 
•1  L.  B;  A. 


Defendant  could  not  waive  Uw  disqualifi- 
cation of  the  juror  Harper. 

One's  life  is  not  his  own;  when  dnoanded, 
he  cannot  yield  it  out  of  court  or  in  any  ir^ 
regular  manner;  he  has  no  right  to  take  it; 
no  one  has  a  right  to  take  it  from  him  with 
(H-  without  his  consent ;  it  can  only  be  taken 
when  forfeited  by  the  law,  and  then  only  in 
the  solemn  manner  the  law  prescribes. 

Uopt  V.  Viah,  110  U.  S.  S74,  28  L.  ed.  202, 
4  Sup.  Ct.  Rep.  2U2. 

The  Constitutini  wu  framed  in  the  light 
of  the  common  law. 

United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  42  L.  ed.  800,  18  Sup.  Ct.  Rep.  456. 

The  "jury"  mentioned  in  the  Constitution 
means  a  common-law  jury  of  twelve  men. 

Capital  Traotion  Go.  v.  Hof,  174  U.  8.  1, 
43  L.  ed.  873,  19  Sup.  Ct.  Rep.  580;  Brotcn 
V.  Jiew  Jersey,  175  U.  S.  172,  44  L.  ed.  119, 
20  Sup.  Ct  Bep.  77. 

A  state  may  change  the  jury  system  or 
dispense  with  it  altogether,  because  the  con- 
stittitional  provisions  do  not  operate  to  re- 
strain it. 

Hurtado  T.  Calt^orma,  110  U.  S.  B16,  28 
L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292;  ifo- 
VuUy  T.  California,  149  U.  S.  649;  37  li- 
ed. 884,  13  Sup.  a.  Rep.  958;  MaxuieU  t. 
Dow,  176  U.  S.  681,  44  11  ed.  607.  20  Sup. 
Ct.  Rep.  448,  494. 

But  a  territory  can  make  no  nlid  prori' 
sion  for  a  trial  by  other  than  a  common-law 
jury. 

Thompson  v.  ntah,  170  U.  S.  343,  42  L.  ed. 
1001,  18  Sup.  Ct  Rep.  620. 

Only  householders  are  competent  at  oom- 
moD  law, 

Goodson  T.  United  Btatet,  7  (Hda.  117,  64 

Pac.  432. 

A  felon  Is  poBitively  disqualified. 

At  the  oommon  law  the  causes  for  exeua- 
in^  jurors  were  classified:  (1)  Propter  hon- 
ons  respeotum,  or  out  of  respect  for  bis  posi- 
tion, as  that  of  lord  of  Parliament,  by  rea- 
son of  which  he  could  excuse  himself  or  be 
excused;  (2)  propter  defectum,  or  because  of 
a  simple  defect  in  qualification;  (3)  propter 
affectum,  or  for  suspicion  of  bias  or  interest, 
a  simple  ground  for  ehallmge;  (4)  propter 
delictum,  or  for  crimes  rendering  the  juror 
infamous  and  unfit,  not  only  in  the  particu- 
lar case,  but  always  and  in  every  case. 

3  Cooley's  Bl.  Com.  360-364. 

It  is  the  duty  of  the  Federal  court  to  see 
to  it  that  the  jurors  possess  all  necessaiy 
qualifications,  that  a  fair  and  imparUu 
tfial  may  be  had. 

United  Slates  v.  Benson,  31  Fed.  896. 

Persons  not  experts,  after  testifying  to 
facts  and  incidents  in  relation  to  a  person 
tending  to  show  soundness  or  unsoundness 
of  mind,  may  testify  to  the  impression  pro- 
duced upon  them  thereby. 

People  V.  Strait,  148  N.  Y.  566,  42  N.  E. 
1045;  Bardy  v.  iferriH,  66  N.  H.  227.  22 
Am.  Rep.  450;  Clapp  v.  Fullerton,  34  N.  Y. 
190,  96  Am.  Dec.  685. 

'Phe  opinions  called  for  have  been  based 
upon  observations  after,  as  well  aa  before, 
the  act. 
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8tat«  V.  Winter,  72  Iowa,  627,  34  N.  W. 
480;  People  v.  Borgetto,  99  Mich.  336,  58  N. 
W.  328;  Keithley  v.  Stafford,  126  III.  507,  18 
N.  E.  744;  State  v.  Fieater,  32  Or.  254,  50 
Pac.  561;  Baugkman  v.  Baughman,  32  Kan. 
638.  4  Pnc.  1006. 

Mr.  SUlwell  H.  Bnuel  alao  for  plain- 
%iS  in  error. 

lieagra.  J,  O.  8tr»c«  Attorney  General, 
W.  K.  Tajrlor,  H.  B.  MltekeU,  T.  G. 
OluuBbera,  and  M.  Fvltoa  for  defendant 
in  error. 

Halner,  J.,  delivered  the  opinion  of  the 
eourt: 

'  The  plaintiff  in  error,  Thomas  P.  Queenan, 
was  indicted,  tried,  and  convicted  in  the  dis- 
trict court  of  Oklahoma  county  for  the  crime 
of  murder,  and  the  jury  fixed  the  punishment 
at  death.  The  court,  having  duly  considered 
and  overruled  the  motion  for  new  trial,  and 
also  in  arrest  of  jud^ent,  sentenced  the 
plaintiff  in  error  to  be  hanged,  in  accordance 
with  the  verdict  of  the  jury.    From  this 

t'udgment  and  sentence  the  plaintiff  in  error 
•rings  the  base  here  on  appeal.  A  number 
of  errors  arc  assigned  and  argued  by  counsel 
for  plaintiff  in  error,  which  we  will  ctm- 
sider  in  the  following  order: 

1.  It  is  lirst  contended  by  plaintiff  in  er- 
ror that  error  was  committed  by  the  trial 
court  for  the  reason  that  it  refused  to  set 
aside  the  verdict  of  the  jury  on  the  ground 
of  the  disqualiScation  of  one  of  the  jurors. 
It  appears  from  the  record  in  this  case  that 
one  of  the  jurors,  upon  his  voir  dire,  in  an- 
swer to  the  question  whether  he  had  ever 
been  convicted  of  a  felony  under  the  laws  of 
the  United  States  or  any  state  or  territory, 
answered  ■  in  the  negative.  The  case  pro- 
ceeded to  trial,  and  after  the  testimony  on 
behalf  of  the  territory  in  chief  had  been  in- 
troduced, and  the  defense  had  begun  to  ofTcr 
its  tpAtiniony,  the  juror  Ilarper  disclased  the 
fact  tliat  he  had  been  convicted  of  grand  lar- 
ceny, and  had  served  a  term  in  the  peniten- 
tiary in  the  state  of  Nebraska.  The  court 
inimedintely  advised  counsel  for  defendant  of 
this  fact,  and  asked  the  defendant's  counsel 
if  they  had  any  objections  to  make  to  the 
juror  Harper,  and  if  they  objected  to  pro- 
ceeding with  the  trial  of  the  cnse  with  the 
jury  then  impaneled.  To  this  suggestion  and 
inquiry  of  the  court,  Mr.  Johnson,  nnp  of  the 
eounsol  for  the  defendant,  made  the  follow- 
ing response:  "We  have  nothing  to  sny, 
your  honor."  ITie  court,  in  reply  to  tliis 
statement  of  counsel,  used  the  following  lan- 
guage: "In  tills  connection,  I  want  to  say, 
iu  proceeding  with  thin  trial,  that  as  soon 
as  this  matter  wos  discovered  by  the  court 
I  at  once  advised  counsel  for  both  the  prose- 
cution and  the  defendant,  in  order  that  they 
might  avail  themselves  of  any  rights  they 
might  have  under  it.  I  was  of  the  opinion, 
and  am  still  of  the  opinion,  that  if  a  chal- 
lenge were  properly  interposed  by  either  par- 
ty, and  the  fact  properly  presented,  that  it 
would  be  ground  for  excusing  the  juror. 
However,  such  facts  are  not  before  me  in 
such  a  way  that  I  c^in  act  upon  .  .  ." 
It  wil)  til  us  be  seen  that  counsel  for  defend- 
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ant  did  not  request  the  court  to  eicuse  the 
juror  Harper,  and  to  impanel  a  new  jnror, 
and  proceed  anew  with  the  trial  of  the  cause, 
nor  was  any  objection  made  to  the  trial  pro- 
ceeding with  the  jury  as  thus  constituted, 
but  after  the  trial  was  completed,  and  after 
the  defendant  was  found  guilty  as  charged 
in  the  indictment,  a  motion  for  new  trial 
was  made  upon  the  ground,  amon^  others, 
that  the  juror  Harper  was  disqualifled,  for 
the  reason  that  he  had  been  convicted  of  a 
felony  in  the  state  of  Nebraska,  and  there- 
fore the  verdict  should  be  set  aside.  It  will 
thus  be  seen  that  the  objection  made  to  the 
disqualili cation  of  one  of  the  jurors  was 
made  for  the  first  time  after  the  verdict  was 
returned,  and  upon  motion  for  new  trial. 
We  think  tliat,  upon  principle  and  authority, 
this  objtfction  comes  too  late.  The  defend- 
ant, by  failing  or  neglecting  to  object  to  the 
disqualification  of  the  juror  until  after  the 
verdict  was  rendered,  notwithstanding  he 
had  knowledge  of  such  fact  during  the 
progress  of  the  trial,  clearly  waived  any  ob- 
jection to  the  disqualification  of  such  juror. 
But  it  is  earnestly  contended  by  the  able 
counsel  for  the  plaintiff  in  error  that  this 
is  a  constitutional  or  fundamental  right, 
which  cannot  be  waived  by  the  defendant. 
.We  think  this  contention  is  unsound.  Arti- 
cle 3,  S  2,  of  the  Constitution  of  the  United 
States  provides:  "The  trial  of  all  crimes, 
except  in  cases  of  impeachment,  shall  be  hy 
jury,  and  such  trial  shall  be  held  in  the 
state  where  the  said  crimes  shall  have  been 
committed ;  but  when  not  committed  within 
any  state,  the  trial  shall  be  at  such  place  or 
places  as  the  Congress  may  by  law  nave  di- 
rectrd."  And  by  the  6th  Amendment  to  the 
Constitution  it  is  declared:  "In  all  crim- 
inal prosecutions  the  accused  shall  enjoy  the 
light  to  a  speedy  and  public  trial  by  an  im- 
partial jury  of  the  state  and  district  where- 
in tlie  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  as- 
certained by  law;  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation;  to  be 
confronted  with  the  witnesses  against  him; 
'  to  have  compulsory  process  for  obtaining 
udtnesnes  in  his  favor;  and  to  have  the  as- 
■distance  of  counsel  for  his  defense."  That 
the  provisions  of  the  Federal  Constitution  in 
respect  to  the  right  of  trial  by  jury  in  suits 
at  common  law  apply  to  the  territories  of 
the  United  States  is  no  longer  an  open  ques- 
tion. The  doctrine  is  also  well  established 
by  decisions  of  the  Supreme  Court  of  the 
LInited  States  that  the  provisions  of  the  Fed- 
I'tal  Constitution  relating  to  trial  by  jury 
for  crimes  and  to  criminal  prosecutions  ap- 
ply to  the  territories  of  the  United  States. 
Thompson  v.  Utah,  170  U.  S.  345,  42  h.  ed. 
10IJ4,  18  Sup.  Ct.  Eep.  020;  Callan  V.  Wilson, 
127  U.  S.  .)40,  32  L.  ed.  223,  8  Sup. 
Ct.  Rep.  1301:  lirynolds  v.  United  States, 
1)8  U.  S.  145,  25  L.  ed.  244.  And  the  jury 
referred  to  in  the  Federal  Constitution,  and 
the  6th  Amendment  thereto,  is  the  jury  con- 
stituted as  it  was  at  common  law,  of  twelve 
persons, — neither  more  nor  less.  Thompaen 
V.  Utah,  170  U.  S.  34d,  42  L.  ed.  1064,  18 
Sup.  a.  Bep.  620. 
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A  constitutional  right  eannot  be  waived  by 
the  defendant  or  his  ooonael  in  a  felony  case. 
But  a  statutory  right,  such  as  the  challeng- 
ing of  a  juror  for  any  particular  caiue,  is  a 
right  or  privilege  whicn  may  be  waived  by 
the  defendant  or  his  counsel.  The  right  of 
the  defendant  to  have  a  trial  by  a  jury  of 
twelve  persons  is  a  conetitu^onal  right, 
wlrieh  the  defendant  in  this  case  could  not 
waive.  It  is  not  within  the  power  of  one 
accused  of  a  felony,  by  consent  expressly 
given  or  by  his  silence,  to  authorize  a  jury 
of  less  than  twelve  persons  to  pass  upon  his 
guilt  or  innocence. 

At  common  law  the  grounds  for  challenge 
were  classified  under  four  heads,  as  follows : 
il)  propter  honori$  respectum;  as,  if  a  lord 
<tf  j^Hament  be  impaneled  on  a  jury,  he 
may  be  challenged  by  either  party,  or  he  may 
chsLllenge  himaelf ;  (2)  propter  defectum ;  aa, 
if  a  juryman  be  an  alien  born,  this  is  defect 
<^birth;  (3)  pt-opfer  o/T'^ctumy  as  for  suspi- 
cion of  bias  or  partiality ; — this  may  be 
either  a  principal  challenge,  or  to  the  favor; 
(4)  challenges  propter  c^liotum  are  for 
some  mibdemeanor  or  crime  that  affects  the 
juror's  credit  and  renders  him  infamous;  as 
for  conviction  of  treason,  felony,  perjury,  or 
«onspiraey.  2  Cooley's  Bl.  Com.  3d  ed.  360. 
It  will  thus  be  seen  that  at  common  law  the 
fact  that  a  ^uror  was  an  alien,  or  that  he  en- 
tertained bias  or  prejudice,  or  that  he  was 
an  infant,  or  that  he  was  not  a  freeholder, 
or  that  he  was  convicted  of  a  felony,  were 
good  grounds  for  a  challenge;  and  there  was 
no  distinction  at  common  law  between  a  per- 
son who  was  convicted  of  a  feloi^  and 
one  who  was  an  alien,  or  who  entertained 
bias  or  prejudice  a^nst  the  accused.  Most 
states  of  the  Union  have  statutes  which 
make  such  disqualifications  of  a  juror  a 
ground  of  challenge  for  cause.  These  stat- 
utes are  but  declaratory  of  the  common  law. 
The  fact  that  a  juror  is  an  alien,  or  that  he 
is  an  infant,  or  that  he  has  been  convicted  of 
a  felony,  or  that  he  ia  not  a  freeholder,  or 
that  he  is  not  an  elector,  or  that  he  enter- 
tains bias  or  prejudice  in  a  case,  are  grounds 
for  the  exercase  of  a  challenge  for  cause  to 
such  juror;  but  the  right  to  make  a  chal- 
lenge for  such  cause  may  be  waived.  In 
other  words,  it  is  not  a  constitutional  right 
or  privilege  that  the  accused  cannot  waive, 
but  it  is  a  comuion-law  or  statutory  right 
of  challenge.  The  right  of  the  accused  in  all 
criminal  prosecutions  under  the  Federal  Con- 
stitution to  a  speedy  and  public  trial  by  an 
impartial  jury  of  twelve  persons,  to  be  in- 
formed of  the  nature  and  caune  of  the  ac- 
cusation, to  be  confronted  with  the  wit- 
nesses against  him,  and  to  be  present  during 
the  progress  of  the  entire  trial,  are  constitu- 
tional rights,  which  are  not  in  the  power  of 
one  accused  of  a  felony,  by  consent  expressly 
given  or  In-  his  silence,  to  waive.  The  pow- 
er to  fix  the  qualifications  of  jurors  is  not  a 
constitutional  right,  but  has  always  been 
considered  and  regarded  as  a  power  which 
has  been  delegated  to  the  various  states  and 
territories  of  the  Union.  And  this  power 
lias  been  exercised  by  the  various  statu  and 
territorit-^  of  the  Union.  And  hence  one 
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placed  on  trial  for  a  felony  may  waive  any 
statutory  right  or  privil^e  which  does  not 
contravene  any  constitutional  or  funda- 
mental right.  It  must  therefore  follow  that 
tlie  right  to  challenge  a  juror  on  account  of 
his  incompetency,  by  reason  of  the  fact  that 
he  had  been  convicted  of  a  felony,  may  be 
waived  by  a  person  who  is  on  l^al  for  a 
felony,  and  even  in  a  eapital  case.  And  this 
conclusion  of  ours  is  sustained  by  the  great 
weight  of  modern  authorities.  In  fad),  ft 
has  been  upheld  by  the  Supreme  Court  of  the 
United  States,  and  by  nearl^y  every  state  in 
the  Union,  with  the  exception  of  Michigan 
and  one  or  two  other  states. 

In  Kohl  V.  Lehlbaok,  160  U.  S.  293,  40  L. 
ed.  432,  16  Sup.  Ct.  Rep.  304,  it  ia  held  that, 
where  one  of  the  jurors  in  a  criminal  case 
was  an  alien,  although  cause  of  <diallenge,  is 
not  a  denial  of  due  process  of  law  or  of  the 
equal  protection  of  the  laws  to  t^e  person 
convicted.  And  "the  defect  is  not  funda- 
mental, us  affecting  the  substantial  rigbts  of 
the  accused,  and  the  verdict  is  not  void  for 
want  of  power  to  render  it."  In  discussing 
this  subject  the  learned  chief  justice  of  the 
Stmreme  Court  of  the  United  States  saidi 
"llie  line  of  argument  seems  to  be  that 
the  common  law,  as  obtaining  in  New  Jersey, 
an  alien  was  disqualified  from  serving  on  a 
jury;  that  the  disqualification  was  absolute; 
tliat  the  common  law  could  not  be  changed  in 
that  particular  under  the  state  Constitu- 
tion;  that  the  proviso  was  therefore  void; 
and  that,  if  an  alien  sat  upon  a  jury,  the 
common-law  right  of  trial  by  jury  would 
have  been  invaded.  So  far  as  the  petition' 
shows,  this  contention  may  have  been  dis- 
posed of  adversely  to  petitioner  by  the  state 
courts;  and,  moreover,  we  are  of  opinion 
that  in  itself  it  cannot  be  sustained  as  in- 
volving an  infraction  of  the  Constitutioq 
of  the  United  States.  In  Holling8ux>rth  T. 
Duane,  reported  in  Wall.  Sr.  147,  Fed.  Gas. 
No.  6,613,  and  also,  but  imperfectly,  in  4 
DalL  353,  1  L.  ed.  864,  Fed.  Cas.  No.  6,618, 
it  was  held  1^  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Pemuyl- 
vania,  at  October  term,  1801,  that  alienage 
ot  a  juror  is  cause  of  challenge,  but  is  not 
per  se  Buf&cdent  to  set  aside  a  verdict,  and 
this  whether  the  party  complaining  knew  of 
the  fact  or  not;  and  that  this  was  the  rule 
at  common  law,  as  shown  by  authorities 
cited  from  the  Year  Books  and  otherwise.  In 
Waasum  v.  b'eeney,  121  Mass.  03,  23  Am. 
Rep.  258,  the  supreme  judicial  oourt  of  Mass- 
achusetts held  Uiat  *a  verdict  will  not  be  set 
aside  because  one  of  the  jurors  was  an  in- 
fant, where  his  name  was  on  the  list  of  ja* 
rors  returned  and  impaneled,  though  the  los- 
ing party  did  not  know  of  Uie  infancy  until 
after  the  verdict.*  And  Mr.  Justice  Gray, 
then  chief  justice  of  Massachusetts,  deliver- 
ing the  opinion,  said:  'When  a  party  has 
h^  an  opportunity  of  challenge,  no  disquali- 
ficsj^ion  of  a  Juror  entitles  him  to  a  new  trial 
after  verdict.  This  convenient  and  neeet- 
sary  rule  has  been  applied  by  this  court,  not 
only  to  a  juror  disqualified  by  interest  or  re- 
lation {Jeffries  v.  jeondaU,  14  Mass.  206; 
WooOioard  v.  X>ei»i,  113  Mass.  297),  but. 
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even  in  a  capital  case,  to  a  juror  who  was 
not  of  the  county  or  vicinage,  as  required  by 
the  Coii8titutioa(I>edaTation  of  Rights,  art 
13;  Anonymous,  cited  by  Jackson,  J.,  in  Am- 
herat  v.  Eadley,  1  Pick.  41,  42).  The  same 
rule  has  been  applied  by  other  courts  to  dis- 
qualiflcaiion  by  reason  of  alienage,  although 
not  in  fact  known  until  after  verdict.  Hoi- 
lingsworth  v.  Dwme,  4  Dall.  353,  1  L.  ed. 
864,  Fed.  Caa.  No.  6,618,  Wall.  Sr.  147,  Fed. 
Gas.  No.  6,618;  State  t.  Quarrel,  2  Bay,  160, 
1  Am.  Dec.  637;  Preaburjf  v.  Com.  9  Dana, 
203;  King  v.  Hutton,  8  Barn,  ft  C.  417;  s.  c. 
noflt.  Kitiff  V.  Ucspard,  2  Mann.  &.  R.  406.  In 
Be  Chelsea  Watertcorka  Co.  10  Exch.  731, 
Baron  Parke  said:  "In  the  case  of  a  trial 
by  a  jury  de  medietate  lingwB,  which  by  the 
47fch  section  of  the  jury  act  is  expressly  re- 
served to  an  alien,  he  may  not  know  whether 
proper  persons  are  on  the  jury ;  yet  if  he  was 
found  guilty,  and  sentenced  to  deatii,  the 
verdict  would  not  be  set  aside  because  he  was 
tried  by  improper  persons,  for  he  ought  to 
hove  challenged  them." '  See  also  Case  of  a 
Juryman,  12  Kaat,  231,  note;  Hill  v.  Yates, 
12  East,  229.  The  great  weight  of  authority 
is  to  that  effect,  though  there  are  a  few  casea 
to  the  contrary.  Thus  in  Guykowaki  v.  Peo- 
ple, 2  III.  470,  it  was  held  that  a  new  trial 
should  be  granted  because  one  of  the  jurors 
was  an  alien  when  sworn,  of  which  fact  the 
defendant  was  ignorant  at  the  time;  but  in 
Greenup  v.  Stoker,  8  111.  202,  the  supreme 
court  of  Illinois,  through  Purple,  J.,  reluct- 
antly concluded  that  it  was  not  indispensable 
to  hold  that  that  case  was  not  the  law,  but 
limited  its  application  to  capital  cases;  and 
in  Chase  v.  People,  40  111.  352,  it  was  finally 
overruled.  Mr.  Justice  Breese.  spoke  for  the 
eourt)  and  it  was  held  that  alienage  in  a 
juror  was  not  a  positive  disqualification,  but 
ground  of  exemption  or  of  challenge,  and 
nothing  more.  It  has  been  held  that,  under 
the  Constitution  of  New  York,  the  defendant 
in  a  capital  case  cannot  consent  to  be  tried 
by  less  than  a  full  jury  of  twelve  men  [Can- 
cemi  V.  People,  18  N.  Y.  128),  and  that  un- 
der the  Constitution  of  California,  a  law  au- 
thorizing a  change  of  the  place  of  trial  of  a 
criminal  action  to  another  county  than  that 
where  the  crime  was  committed,  on  applica- 
tion of  the  prosecution  without  defendant's 
consent,  was  invalid  {People  v.  Poicelt,  87 
Cal.  348,  11  L.  R.  A.  75,  25  Pac.  481)  ;  but 
in  neither  of  these  cases  was  it  intimated 
that  objection  to  individual  jurors  could  not 
be  waived  by  the  accused,  or  that  trial  by 
jury  would  be  violated  if  persons  who  were 
open  to  challenge  happened  to  be  impaneled. 
iSio  disqualification  of  alienage  is  cause  of 
challenge  propter  defectum,  on  account  of 
personal  objectitm,  and  if,  Toluntarily, 
through  negligence  or  want  of  knowl- 
edge, such  objection  fails  to  be  in,sisted 
on,  the  conclusion  that  the  judgment 
is  thereby  invalidated  is  wholly  inadnuRsi- 
ble.  The  defect  iii  not  fundamental,  as  af- 
fecting the  Riihstantiol  rights  of  the  accused, 
and  the  verdict  is  not  void  for  want  of  power 
to  render  it.  Xjnited  States  v.  Oale,  100  U. 
S.  65,  72,  27  L.  ed.  8.i7.  850,  3  Sup.  Ct.  Rep. 
1."  In  the  case  of  Alejcander  v.  United 
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States,  138  U.  S.  353,  34  L.  ed.  954,  11  Sup. 
Ct.  Rep.  350,  it  was  held  that  "it  is  the  duty 
of  counsel  seasonably  to  call  tiie  attention  of 
the  court  to  any  error  in  impaneling  the- 
jury,  in  admitting  testimony,  or  in  any  other 
proceeding  during  the  trial  by  which  his- 
rights  are  prejudiced,  and,  in  case  of  an  ad- 
verse ruling,  to  note  an  exception."  In  the 
case  of  King  v.  Sutton,  8  Barn,  ft  C.  417,  it- 
was  held  that  "alienage  is  a  ground  of  chal- 
lenge to  a  juror,  and  if  the  party  has  an  op- 
portunity of  making  his  challenge  and  n^- 
iects  it  he  cannot  afterwards  make  the  ob- 
jection." In  the  case  of  Chase  v.  People,  40- 
111.  352,  it  was  held  that  "alienage  in  a  ju- 
ror is  not  a  positive  disqualification.  It 
simply  enables  hiui  to  excuse  himself  if  he 
chooses  to  claim  the  exemption,  or  it  ia 
ground  of  challenge,  and  nothing  more."  In 
Costly  V.  State,  19  Ga.  614,  it  was  held  that 
"the  nonresidence  of  a  juror,  being  but  a 
cause  of  challenge  2»n>pter  defectum,  can,  and 
oonsequenU^  must,  be  made  1^  the  i»isoner 
before  the  juror  is  sworn,  and  it  mokes  no 
ditTerence  whether  such  want  of  qualification 
was  known  or  unknown  at  the  time  the  juror 
was  sworn."  In  State  v.  Bunge-r,  14  l^a. 
Ann.  46o,  it  is  said:  "Where  a  juror  can  bo 
challenged  for  cause,  the  right  must  be  exer- 
cised before  tlie  juror  is  sworn,  and  a  verdict 
cures  the  defect"  In  Stale  v.  Patrick,  4«  N. 
C.  (3  Jones  L.)  443,  it  is  said:  "It  is  toa 
late,  after  juror  has  been  taken  and  accepted 
by  the  prisoner,  and  has  served  on  the  trial,, 
to  except  him  for  incompetency."  So  it  hoA 
been  held  that,  where  the  facts  are  known, 
an  objection  to  the  competency  of  the  juror 
comes  too  late  if  it  ia  made  after  verdict, 
even  in  capital  cases.  People  v.  Coffman,  24 
Cal.  230;  Lisle  v.  State,  6  Mo.  426;  Keener 
V.  Statr,  IS  Ga.  104,  03  Am.  Dec.  269.  In 
State  V.  Poirers.  10  Or.  145,  45  Am.  Rep. 
138,  it  was  held  that  the  disqualification  of 
a  juror  in  a  capital  case  is  unavailable  after 
verdict.  In  George  v.  Stale,  39  Miss.  580.  a 
motion  for  new  trial  in  a  capital  ease  was 
denied,  in  which  it  was  found  after  verdict 
that  one  of  the  jurors  wo-s  an  alien.  In 
State  V.  Jackson,  27  Kan.  581,  41  Am. 
Rep.  424,  it  was  held  that,  "in  a  criminal 
prosecution  for  murder  in  the  first  degree,  it 
Vkua  ascertained  after  the  verdict  was  ren- 
dered that  two  of  the  jurors  had  voluntarily 
tjorne  anus  against  the  government  of  the 
United  States  during  the  war  of  the  Rebel- 
lion, and  that  their  consequent  disabilities 
had  not  been  removed,  and  therefore  that 
they  were  not  electors  of  the  state  of 
Kansas,  and  therefore  were  not  proper  per- 
!>onB  to  serve  as  jurors.  Xo  objection  bad 
prenously  been  made  to  these  jurors  serving 
in  the  case,  and  it  does  not  appear  that  any 
eflfort  had  been  made  previous  to  the  render- 
ing of  the  verdict,  to  ascertain  whether  they 
were  competent  jurors  or  not.  After  the  ver- 
dict was  rendered,  and  the  defendant  found 
guilty  of  murder  in  the  first  degree,  as 
charged  in  the  information,  the  defendant 
then  moved  for  a  new  trial,  and  also  in  ar- 
rest of  judgment,  hroause  of  the  incompe- 
tency of  these  two  jurors.  Held,  that  the- 
fact  that  these  two  jurors  were  not  electors 
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was  not  an  absolute  disqualification,  but 
only  a  ground  for  challenj^;  that  tbeir  dis- 
qualificati<m  would  have  been  a  proper 
ground  for  dischar^ng  them  from  the  jury 
before  they  were  sworn,  but  it  is  not  a  suffi- 
cient, ground  for  granting  the  defendant  a 
new  trial,  or  for  arresting  the  judgment 
after  the  verdict  waa  renderwl,  and,  where  no 
objection  is  made  because  of  such  disqualiri- 
cation  until  after  t^e  verdict  is  rendered,  the 
obje<^ion  is  made  too  late."  In  State  v. 
Ready,  44  Kan.  697,  700,  20  Pac.  68.  59,  it 
was  held  by  the  supreme  court  of  Kansas 
that,  "when  a  juror  examined  upon  his  voir 
dire  said  that  he  had  not  served  upon  a  jury 
in  any  court  of  record  in  this  state  within 
twelve  months,  and  it  is  shown  that  he  had, 
and  the  fnct  of  the  prior  service  of  the  juror 
was  not  known  to  the  appellant  until  after 
the  trial,  the  fact  of  the  prior  service  of  the 
juror  is  not  sufRcient  to  grant  a  new  trial. 
(State  V.  Jat^aon,  27  Kan.  581,  41  Am.  ILep. 
424,  followed)."  And  it  was  further  held 
that,  "where  an  objection  to  the  incompe- 
tency of  a  juror,  namely,  that  he  had  served 
as  a  juror  in  the  same  court  in  another  case 
within  the  preceding  year,  is  first  raised 
after  verdict,  and  the  party  objecting  fails  to 
Hbow  that  the  ground  of  challenge  was  un- 
known to  him  and  his  counsel  when  the  juror 
was  accepted,  or  that  he  would  have  exer- 
cised  his  right  of  ohallenge  if  he  had  known 
that  the  cause  therefor  existed,  or  that  he 
has  sufTered  any  prejudice  by  the  retention 
of  the  juror,  the  objection  will  not  be  avail- 
able for  the  purpose  of  obtaining  a  new 
trial."  In  the  case  of  Sieuart  v.  State,  15 
Ohio  St.  150,  it  is  said:  "The  plaintiff  in 
error,  defendant  below,  was  put  on  trial  for 
a  penitentiary  offense.  After  a  jury  had 
been  impaneled  and  sworn,  a  juror  arose  in 
open  court  and  stated  that  he  had  been  one 
of  the  grand  jurors  by  whom  the  indictment 
had  been  found.  Pertinent  inquiries  had 
been  openly  made  upon  this  subject  by  coun- 
sel for  the  state  before  the  jury  was  sworn, 
to  which  the  juror  had  failed  to  respond. 
'Hie  defendiint's  counsel  thereupon,  in  an- 
swer to  an  inquiry  by  the  court,  objected  to 
proceeding  in  the  trial  with  the  jury  then 
impaneled,  and  at  the  same  time  declining  to 
waive  any  of  the  defendant's  rights.  The 
jury  was  thereupon  discharged  by  the  court, 
and  another  jury  was  impaneled  in  the  usual 
mode,  and  the  trial  proceeded,  the  defendant 
objecting  thereto.  Held,  that  the  discharge 
of  the  jury  first  impaneled  was  the  necessary 
result  of  sustaining  the  objection  interposed 

Sthe  defendant  hin^self,  and  so  did  not  take 
ice  without  his  consent,  but  was  an  act 
done  at  his  own  instance,  and  would  not, 
therefore,  operate  as  an  acquittal,  nor  bar  a 
further  prosecution."  Mr.  Justice  Scott,  in 
delivering  the  opinion  of  the  court,  said: 
"Indeed,  looking  to  the  whole  colloquy  which 
took  place  between  the  court  and  counsel,  it 
is  quite  evident  that  the  defendant  desired 
to  be  regarded  as  consenting  to  nothing 
which  might  in  any  re.spect  prejudice  his 
possible  rights  in  any  stage  of  the  trial,  and 
that  he  desired  to  secure  for  himself,  by  ob- 
jecting to  proceeding  v/ith  the  trial,  the  full 
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right  and  benefit,  in  the  event  of  his  eonric- 
tion,  of  a  motion  for  a  new  trial  on  account 
of  the  fact  when  drst  disclosed,  and'  at  the- 
same  time,  if  possible,  to  obtain  all  the 
chances  of  acquittal  from  the  jury  then  im- 
paneled, by  refusing  to  consent  to  its  dis- 
charge. He  had  a  clear  right  to  one  fair  and 
legal  trial  by  an  impartial  jury,  but  his 
riglit  to  demand  two  trials,  as  a  prerequisite 
to  le^l  conviction  and  sentence,  cannot  be 
conceded.  Nor  can  he  reasonably  be  allowed 
to  acquire  such  an  advanta^  occupying 
at  the  same  time  two  poail^ons  utterly  in- 
consistent with  each  other.  There  were  but 
two  possible  courses  of  action  open  to  the- 
court, — either  to  proceed  with  the  trial  be- 
fore the  juiy  then  impaneled,  or  to  discharge 
the  jury.  It  was  simply  impossible  not  to  do 
either,  and  a  direct  and  absolute  objection  to 
the  one  was  necessarily  a  demand  for  the 
other.  The  jury  was  not  discharged  until 
the  defendant's  counsel  had  been  asked  in 
open  court  if  they  objected  to  proceedii^  in 
the  trial  with  the  jury  then  impaneled,  and 
had  replied  explicitly  that  they  did.  The  ob- 
jection thus  opeuly  and  directly  made  was- 
( and,  under  the  circumstances,  perhaps 
properly)  sustained -by  the  court;  and,  as  a 
necessary  and  unavoidable  result,  the  dis- 
charge of  the  jury  followed." 

in  volume  17,  2d  ed.  p.  1161,  of  the  Ameri- 
can and  English  Encyclopedia  of  Law,  the 
rule  is  thus  stated:  "(Generally  an  objection 
to  a  juror  for  incompetency  from  any  cause 
is  waived  if  not  made  before  verdict.  The- 
disqualilication  of  a  juror  has,  however,  been 
frequently  made  the  ground  of  an  applica- 
tion for  a  new  trial  or  other  relief  after  ver- 
dict and  the  courts  have  not  heea  in  unii^on 
in  their  action  on  such  applications.  It  is 
agreed  that  one  who  knew  of  a  ground  of  dis- 
qualification before  or  during  the  trial  cm- 
not  present  such  objection  for  the  lirst  time 
after  verdict,  and  he  must  actually  show  the- 
want  of  such  knowledge  on  his  part."  In 
volume  12,  p.  557,  of  the  Encycloptedia  of 
Pleading  and  Practice,  it  is  said:  "If  ru- 
mors affecting  the  conduct  of  a  juror  are  of 
so  serious  a  character  as  to  require  a  dis- 
mi<;sal  of  the  jury  and  the  impaneling  of  an- 
other, it  is  incumbrat  on  counsel  to  move  in 
the  matter  upon  information  of  the  preva- 
lence of  the  rumor,  and  they  cannot  sit  si- 
lently by  and  speculate  upon  the  result." 
Thompson,  in  his  work  on  Trials  (§  114),. 
lays  down  the  following  rule:  "A  known 
cause  of  challenge  is  always  waived  by  with- 
holding it  and  raising  it  as  an  objection 
after  verdict,  since  such  a  practice  is  ineom- 
patible  with  the  good  faith  and  fair  dealing 
which  should  characterize  the  administ  ration 
of  justice."  And  again  the  same  author,  in 
the  same  section,  in  discussing  this  subject, 
used  the  following  language,  which  is  clearly 
applicable  to  the  facts  in  this  case:  "For 
coitnsel  to  sit  in  silence  when  the  court  is 
embarrassed  in  the  process  of  impaneling  a 
jury,  declinins  to  taxe  action  upon  the  sug- 
ge<!tions  of  the  court,  and  answering  that 
they  have  nothing  to  say,  ami  then  rai^'ing 
the  proper  objection  in  case  the  verdict  goes 
against  them, — is  a  trifling  with  the  court. 
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and  with  the  adminiatration  of  justice  which 
will  not  be  tolerated  on  the  trial  of  the 
gravest  offenses." 

But  is  Harper  disqualified  from  serving  as 
a  juror  in  this  territory  because  he  was  con- 
victed of  a  felony  in  the  state  of  Nebraska? 

'  We  think  this  question  must  be  answered  in 
the  negative.    Section  3093  of  the  Statutes 

•  of  1893,  provides  as  follows:  "All  male  cit- 
izens residing  in  any  of  the  counties  of  this 
territory,  having  the  qualifications  of  elect- 
ors, and  being  over  tne  age  of  tweny-one 
years,  and  of  sound  mind  and  discretion  and 
not  judges  of  the  supreme  court  or  district 

'  courts,  clerlcB  of  the  supreme  or  district 
courts,  sheriffs,  coroners,  licensed  attorneys 
engaged  in  practice,  or  any  person  licensed 
to  sell  liquor,  or  an  habitual  drunkard,  or 
jailors,  and  not  subject  to  any  bodily  infirm- 
ity amounting  to  disabilityj  and  who  have 
not  been  convicted  of  a  orimmal  offense  pun- 
ishable by  imprisonment  in  the  penitentiary, 

'  and  not  subject  to  disability  for  the  commis- 
sion of  any  offense  whddi  by  special  provi- 
sion of  law  does  or  shall  disqualify  tbem, 
are  and  shall  be  competent  persons  to  serve 
on  all  grand  and  petit  juries  within  their 
counties  or  subdivisions  respectively.  .  .  ." 
Section  2,  chap.  13,  of  the  Session  Laws  of 
1899,  in  relation  to  the  qualification  of  elect- 
ors in  this  territory,  provides  as  follows: 

"The  term  'qualified  eleetras'  within  the 
meaning  of  this  act,  shall  include  all  male 
persons  of  the  age  of  twenty-one  years  or 

:'upwards  bdonging  to  either  of  the  following 
classes,  who  have  resided  in  the  territory  for 
the  period  of  six  months,  iii  the  township 
sixty  days,  and  in  the  voting  precinct  thirty 
days  next  preceding  any  election:  First, 
citizens  of  the  United  States;  second,  per- 
soDB  of  foreign  birth  who  shall  have  com- 

EHed  wiUi  the  provisions  of  the  laws  of  the 
nited  States  on  the  subject  of  naturaliza- 
tion; third,  civilized  persons  of  Indian  de- 
scent, not  members  of  any  tribe."  Under 
S  5183  of  our  Code  of  Criminal  Procedure 
a  conviction  for  felony  is  a  general  cause  of 
'  challenge.  A  felony,  under  our  Criminal 
Code,  is  defined  to  be  a  crime  which  is  or 
may  be  punishable  with  death  or  by  impris- 
'  onment  m  the  territorial  prison.  Sta.t,  1893, 
S  1841.  There  is  no  express  provision  in  our 
statute  which  renders  a  person  disqualified 
from  serving  as  a  juror  in  this  territory  who 
was  convicted  of  a  crime  in  any  other  state 
or  territoiy.  In  the  absence  of  an  express 
statute  maJ^ing  a  juror  incompetent  who  has 
iDeen  convicted  of  a  criminal  offense  punish- 
able by  imprisonment  in  the  penitentiary  in 
another  state,  such  conviction  and  sentence 
can  have  no  effect  by  the  wa^  of  penalty  or 
personal  disability  or  disqualification  beyond 
the  limits  of  the  state  in  which  the  judgment 
was  rendered.  This  is  the  rule  laid  down  in 
the  case  of  Logan  v.  United  States,  144  U. 
S.  263,  36  L.  ed.  429,  12  Sup.  Ct.  Rep.  617, 
where  Mr.  Justice  Gray,  .speaking  for  the 
court,  said :  "At  common  law,  and  on  gen- 
eral principles  of  jurisprudence,  when  not 
controlled  by  express  statute  giving  effect 
within  the  state  which  enacts  it  to  a  convic- 
tion and  sentcnoe  in  another  stat^  such  cod- 
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-viction  and  sentence  can  have  no  effect,  by 
way  of  penalty  or  of  personal  disability  or 
disqualification,  beyond  the  limits  of  tha 
state  in  wMcb  the  judgment  is  rendered. 
Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S.  266, 
32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370;  Com. 
v.  Oreen,  17  Mass.  515;  Sims  v.  Bims,  75  N. 
Y.  466;  National  Trust  Co.  v.  Qleaaon,  77  N. 
Y.  400,  33  Am.  Rep.  632;  Story,  Confl.  L. 
§  02;  1  Greenl.  Ev.  §  376."  It  must  there- 
fore follow  that  the  conviction  of  the  juror 
Harper  for  a  feloi^  in  the  state  of  Nebraska, 
and  hie  sentence  to  the  penitentiaiy  in  said 
state,  did  not  make  him  an  inonnpietent  ju- 
ror in  the  trial  of  this  ease. 

2.  It  is  next  contended  that  the  court 
erred  in  refusing  to  grant  a  new  trial  for 
the  reason  that  there  were  certain  irregular- 
ities in  the  summomng  of  the  special  venire. 
There  is  no  merit  in  this  contention.  It  ap- 
pears from  the  record  that  the  court  ordered 
a  special  venire  of  sirty  jurors,  luid  the  shtf- 
iff  made  return  of  sixty-one  jurors.  Ko  ob- 
jection was  made  hy  counsel  or  defendant  to 
the  manner  in  which  the  special  venire  was 
ordered,  or  the  return  thereof  by  the  sheriff, 
and  the  objection  was  raised  for  the  first 
time  on  motion  fpr  new  trial.  There  is  no 
showing  made  that  any  injury  resulted  by 
reason  of  any  irregularity  in  the  summon- 
ing of  thejury,  or  the  return  thereof  hy  the 
sheriff.  I^is  court  has  held  that  the  provi- 
sions of  our  statute  in  relation  to  the  se- 
lecting, summoning,  and  impaneling  of  a 
jury  are  not  mandatory,  but  merely  direc- 
tory, and  mere  irre^larities  will  not  be 
deemed  prejudicial  unless  it  is  clearly  shown 
that  some  injury  has  resulted  therefrom. 
Huntley  v.  Territory,  7  Okla.  60,  a4  Pac. 
314;  Harmon  v.  Territory,  9  Okla.  313,  60 
Pac.  llo.  In  HuntUy  v.  Territory,  7  Okla. 
60,  54  Pac.  314,  it  was  said:  "Unless  we 
could  say  that  such  error  affected  the  sub- 
stantial rights  of  the  defendant,  or  might 
have  affected  his  substantial  rights,  inju- 
riously, we  would  not  be  justified  in  disturb- 
ing the  verdict."  But  if  irregularities  occur 
in  the  summoning  of  a  jury,  it  is  incumbent 
upon  the  defendant  to  interpose  his  objection 
at  the  proper  time,  and  we  uiink  it  is  waived 
if  it  is  raised  for  the  first  time  after  verdict. 
In  Perry  t.  Statv  (Tex.  Crim.  App.)  46  8.  W. 
566,  it  was  held  by  the  court  of  criminal  ap- 
peals of  Texas  that  objections  to  the  irr^n- 
iarities  in  regard  to  a  special  venire  cannot 
be  made  for  the  first  time  after  verdict. 

3.  Error  is  assigned  that  the  court  refused 
to  admit  certain  competent  and  relevant 
testimony  of  nonexpert  witnesses  on  behalf 
of  the  plaintiff  in  error.  It  is  stated  in  t^e 
brief  that  the  court  refused  to  allow  the  wit* 
ncsses—^articularly  John  J.  Queenan  and 
Alice  Welch,  who  were  specially  familiar 
with  the  defendant — to  testify  as  to  impres- 
sions made  upon  them  by  the  conversation, 
conduct,  and  appearance  of  the  accused.  We 
have  carefully  examined  the  testimony  of 
these  witnesses,  and  we  do  not  think  that 
this  is  a  fair  statement  of  the  record.  The 
record  diseloses  that  the  court  permitted 
these  witnesses  to  testify  as  to  the  acti<His, 
conduct,  and  appearance  of  the  plaintiff  in 
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«rror,  and  to  state  how  such  actions,  con- 
duct, and  appearance  impressed  them,  and 
permitted  them  to  give  their  opinion  as  to 
whether  they  believed,  from  such  acts,  con- 
duct, and  appearance,  the  defendant  was 
sane  or  insane.  But  we  think  the  court 
properly  refused  to  allow  these  witnesses  to 
testify  "to  a  mere  conclusion,  as  that  the  con- 
duct and  appearance  of  the  defendant  had  a 
"dreodful  effect"  or  "a  horrible  effect"  upon 
them.  Thus  the  following  question  was  pro- 
pounded to  the  witness  Alice  Welch  by  coun- 
sel for  defendant: 

Q.  What  effect  did  it  have  upon  your'mind 
at  that  time  when  you  saw  himt 
A..  It  had  a  dreadful  effect.' 

The  court  instructed  the  jury  not  to  con- 
sider this  answer,  it  being  a  mere  conclu- 
sion of  the  witness.  The  following  question 
was  then  asked  of  the  same  witness: 

You  may  state,  Miss  Welch,  whether,  upon 
this  matter, — his  conduct  and  appearance, — 
aud  what  you  heard  and  observed  in  all 
how  it  impressed  you,  as  to  whether  or  not 
his  mind  was  olfected  or  wrong,  or  whether 
ho  was  insane. 

To  this  question  the  territory  objected, 
which  was  overruled  by  the  court. 

A.  Yes,  sir;  it  affected  me, — made  an  im- 
pression upon  me  that  there  was  something 
wrong  with  his  mind. 

Q.  How  is  that? 

A.  Made  an  impression  upon  me  that  there 
was  aoniethlng  wrong  with  lus  mind. 

We  think  that  the  ruling  of  the  court  was 
■veiy  favorable  to  the  defendant.  The  ruling 
■of  the  court  not  only  permitted  the  witnesses 
to  testify  as  to  the  acts,  conduct,  and  ap- 
pearance of  the  defendant,  but  it  permitted 
the  witnesses  to  give  their  opinions  as  to 
whether  or  not  they  believed  the  defendant 
to  be  sane  or  insane,  from  sudi  acts,  conduct, 
and  appearance.  We  think  tho  true  and 
sound  rule  is  that  nonexpert  witnesses,  after 
testifying  to  the  acts,  conduct,  and  appear- 
ance of  the  accused,  as  to  his  physical  or 
mental  condition,  may  state  whether  such 
acts,  conduct,  and  appearance  impressed 
them  as  rational  or  irrational.  But  they 
cannot  be  permitted  to  give  an  opinion  as 
to  the  general  soundness  or  onBoundnesa  of 
the  mind  of  the  accused,  or  as  to  his  mental 
oapacity.  And  this  is  the  rule  laid  down  by 
the  court  of  appeals  of  New  York  in  a  num- 
ber of  well-considered  coses.  In  People  v. 
Btrait,  148  N,  Y.  566,  42  N.  E.  1045,  the 
«ourt,  in  discussing  this  question,  said: 
'The  rule  is  that  persons  not  experts,  after 
testifying  to  facts  and  incidents  in  relation 
to  a  person  tending  to  show  soundness  or 
unsoundness  of  mind,  may  testify  to  the  im- 
pression produced  upon  them  therel^,  and  as 
to  whether  the  acts  and  declarations  testiBed 
to  impressed  them  as  rational  or  irrational; 
but  they  canned  be  permitted  to  give  an 
opinion  as  to  the  geiural  soundness  or  un- 
«1  L.  R.  A. 


soundness  of  mind  of  the  person,  or  as  to  his 
mental  capacity.  Clapp  v.  Fullerton,  34  N. 
Y.  190,  90  Am.  Dec  681 ;  O'Brien  v.  People, 
30  N.  Y.  276;  HckUsU  v.  Wood,  55  N.  Y. 
634;  EolGomh  v.  Holcomh,  96  N.  Y.  316; 
I'eople  V.  Packcnham,  116  N.  Y.  200,  21  N. 
E.  1035;  Paine  T.  AUrioh,  133  N.  Y.  544.  30 
N.  E.  725 ;  People  t.  Taylor,  138  N.  Y.  39S» 
34  N.  E.  275." 

4.  Error  is  assigned,  and  it  is  claimed,  in 
the  brief  of  counsel,  that  the  court  erred 
in  confining  the  witnesses  to  opinions  formed 
before  the  act  wa«  committed,  and  upon  facts 
and  circumstances  prior  to  its  occurrence. 
The  record  discloses  that  the  court  permit- 
ted the  witnesses  to  detail  the  Acta,  conduct, 
and  appearance  of  the  defendant  not  only 
before,  but  after,  the  homicide  was  com- 
mitted. Thus  the  witness  Thurston,  on  be- 
half of  the  defendant,  was  permitted  to  de- 
tail the  appearance  and  conduct  of  the  de- 
fendant shortly  after  the  homicide  .was  com- 
mitted, as  will  appear  from  the  following 
question  which  was  propounded  to  him  b/ 
counsel  for  defendant: 

Q.  From  all  that  you  saw  of  him,  in  his 
conduct,  your  associntions  with  him,  and 
your  conversation  with  hiui,  are  you  pre- 
pared to  say  whether  you  believed  him  at 
that  time  insane  or  not? 

A  .  I  formed  the  opinion  that  he  was  not 
in  his  right  mind. 

Q.  Formed  it  upon  what  you  knew  of  him, 
and  his  conduct,  conversation,  and  appear- 
ance? 

A.  That  is  what  I  formed  it  from, — ^from 
his  general  conduct  and  appearance. 

By  the  court:  Gentlemen  of  the  jury, 
this  condition  subsequent  to  the  time  of  the 
homicide,  and  the  opinion  which  he  formed 
subsequent 'to  that  time,  based  upon  his  acts 
subsequent  to  that  time,  can  be  considered 
by  you  only  for  the  purpose  of  tending  to 
show  as  to  whether  or  not  he  was  insane 
at  the  time  of  the  homicide. 

We  think  the  court,  in  this  statement  to 
the  jury,  announced  the  correct  rule.  In 
volume  16  (2d  ed.)  p.  614,  of  the  American 
and  English  Encyclopaedia  of  Law,  the  rule 
is  thus  stated:  "But  in  order  to  ascertain 
a  person's  mental  condition  at  the  time  of 
the  act  in  question,  it  is  permissible  to  re- 
ceive evidence  of  the  condition  of  his  mind 
for  a  reasonable  period  both  before  and  after 
that  timci  espedally  where  it  is  claimed  that 
his  disorder  is  of  a  continuing  or  permanent 
character,  and  this  evidence  should  be  con- 
sidered by  the  jury  in  connection  with  the 
other  facts  and  circumstances  of  the  c&se.'* 
In  State  v.  Hexoman;  57  Kan.  705,  47  Pac 
881,  the  following  doctrine  was  announced 
by  the  supreme  court  of  Kansas:  "Where 
the  defense  of  insanity  is  interposed  in  a 
prosecution  for  murder,  the  important  ques- 
tion is  the  mental  capacity  or  incapacity  of 
the  defendant  at  the  time  of  the  homicide; 
but  testimony  as  to  his  state  of  mind  shortly 
before  and  shortly  after  the  homicide  may  be 
received,  as  tending  to  show  his  mental  con- 
dition at  the  time  of  the  homicide."   We  are 
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•f  the  opinion  there  vas  no  error  committed 
the  trial  court  in  the  adiniasion  or  exclu- 
aion  of  competent  and  relevant  testimony. 

5.  It  is  next  claimed  that  the  court  erred 
in  giving  instruction  No.  6.  which  reads  aa 
followl :  "Homicide  committed  by  one  who 
haa  not  sufficient  knowledse  and  understand- 
ing  to  understand  right  from  wrong,  and  to 
comprehend  and  understand  the  consequences 
of  the  mind  that  will  excuse  one  for  the  com- 
ence  to  which  his  mind  is  in  such  weakened 
condition.  But  it  is  not  every  derangement 
of  the  mind  that  will  excuse  one  for  the  com- 
mission of  crime.  If  one  has  sufficient  mind 
and  understanding  to  know  ri^^t  from  wrong 
regarding  tfie  particular  act,  and  is  able  to 
oomprehend  and  understand  the  conse- 
qnwees  of  such  act  the  law  recognizes 
him  as  sane,  and  holds  him  responsi- 
ble for  such  acts ;  and,  in  this  connec- 
tion, if  you  should  find  beyond  a  reasonable 
doubt  that  the  defendant  took  the  life  of 
Ella  Queenan,  as  charged  in  the  indictment, 
and  that  at  tlie  time  of  such  homicide  he 
knew  and  understood  tfa:it  it  was  wrong  to 
take  her  life,  and  was  able  to  comprehend 
and  understood  the  consequences  of  such  act, 
then  and  in  that  event  it  will  be  your  duty 
to  And  the  defendant  guilty  M  murder,  aa 


SBrr., 

charged  in  the  indictment.  But  on  the  other 
hand,  if  you  should  find  that  he  was  not  able 
to  know  that  the  act  of  taking  her  life  was 
wrongful,  and  was  not  able  to  comprehend 
and  understand  the  oonsequeDces  of  such  act, 
then  you  should  find  the  defendant  not 
guilty."  We  think  that  this  instmetitm 
fairly  and  correctly  states  the  taw  appHoable 
to  this  case,  and  comes  within  the  rule  an- 
nounced by  this  court  in  Maas  v.  Territory^ 
10  Okla.  714,  53  L.  R.  A.  S14,  63  Pac.  9C0. 
And  there  was  no  error  in  refusing  to  give 
instruction  No.  4i/i  which  was  offered  by  the 
defendant,  since  said  instruction  was  covered 
by  the  g^ieral  oharge  of  the  court. 

Upon  a  careful  examination  and  consid- 
eration of  the  entire  record,  we  are  of  the 
opinion  that  no  error  was  committed  by  th» 
trial  court  prejudicial  to  the  substantial 
rights  of  the  plaintiff  in  error. 

The  judgment  of  the  Diatriot  Court  is 
therefore  affirmed. 

All'  the  Justices  concur  except  Bnnrell» 
J.,  who  tried  the  cause  in  the  court  below, 

not  sitting. 

Affirmed  by  Supreme  Court  of  United 
States,  June  1,  1003. 


PENNSYX.VANIA  SXJPREME  COURT. 


James  LAIRD,  Appt., 

V. 

Catjr  of  PITTSBURO  et  al 


Jeaepii  W.  STENOER,  Appt., 

V. 

SAME. 


Uilton  I.  BAIRD,  Appt,, 

V. 

SAME. 
(206  Pa.  1.) 

1.  iMid  H«ed«d  (or  an  addition  to  a 
fre«  library  balldlnv  which  is  located  In 
'■  a  public  park  mnj  be  taken  under  statutory 
authority  to  exercise  the  right  oC  eminent  do- 
main to  secure  land  tor  a  park. 

a.  A  UbraxT  does  not  eeaso  to  bo  pub- 
ItOiBo  as  to  prevent  the  taking  of  property 
hy  emineat  domain  for  Its  ealargemeut,  by 
the  fact  that  one  half  of  Its  directors  are 
appointed  by  private  persons,  where  It  Is  lo- 
cated on  public  land,  and  the  public  appoints 
the  other  half. 

(January  B.  190S.) 

APPE.\LS  by  plaintiffs  from  decrees  of 
the  Court  of  CTommon  Pleas,  No.  2,  for 
All^heny  County,  refusing  to  enjoin  the  ap- 

NoTR. — The  above  decision  as  to  wbat  constl- 
tutea  park  purposes  for  which  laud  may  be  con- 
demned seems  to  have  do  exact  precedents,  but 
exhibits  a  liberal  application  of  the  doctrines 
et  cmlneBt  domain. 
•I  L.  R.  A. 


propriation  of  plaintiffs'  property  for  paik 

purposes.  A.fprnicd. 

The  city  of  Pittsburg  by  ordinance  redting^ 
that  it  deemed  it  proper  and  expedient  that 
it  exercise  the  power  of  eminent  domain, 
vested  in  it  for  the  acquirement  of  real  es- 
tate for  park  purposes,  authorized  the  di- 
rector of  the  department  of  public  works  to 
proceed  to  appropriate  certain  land  for  park 
purposes.  The  property  owners  brought 
these  suits  to  enjoin  such  proceedings.  Tho 
court  below  found  the  following  facts: 

That  the  land  described  in  plaintiffs'  bill 
adjoins  a  public  park  of  the  defendant  city- 
known  as  Schenley  park,  which  park  con- 
tains 422  acres  of  land,  of  which  aorea 
are  occupied  by  the  Carnegie  Free  Library 
building,  4  acres  by  the  Phipps  Conserva- 
tory, 23  acres  by  music  stands,  and  acres 
by  athletic  grounds  and  race  course. 

That  for  the  purpose  of  enlarging  Schen- 
ley park,  the  defendant  dty  has  proceeded, 
under  its  right  of  eminent  domain,  to  pur- 
chase and  acquire,  by  condemnation  pnx^ed- 
inga,  the  properties  of  plaintiffs  and  others; 
that  the  properties  so  purchased  and  ao- 

?|uired  contain  together  luxiut  150,000  square 
eet  of  land.  That  the  property  of  ^ain- 
tiffs  was  acquired  by  condemnation  proceed- 
ings, and  not  by  purchase. 

That  the  Carnegie  Free  Library  building, 
referred  to  in  the  fourth  finding  of  fact 
contains  a  free  library,  an  art  ^leiy, 
museum,  and  music  hall,  which  building  was 
"ouipleted  in  the'  fall  of  the  year  188S,  and 
ledicated  to  publio  use  on  the  10th  da;  of 
Norember,  180B. 
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That  the  Carnegie  Free  Library  waa 
founded  through  the  donation  of  Andrew 
■Carnegie.  Esquire,  itnder  an  ordinance  of  the 
defendant  city,  approved  on  the  25th  day  of 
February,  1890,  and  its  supplements,  so  that 
-the  funds  for  the  erection  of^the  building  and 
the  equipping  of  the  library  were  furnished 
by  the  donor,  wliile  the  defendant  city  under- 
took to  appropriate  $40,000  per  annum  to 
maintain  the  same;  and  whereby  the  loca- 
tion, erection,  and  management  of  that  insti- 
tution were  intrusted  to  a  board  of  directors 
■«asnpOBed  of  the  mayor  of  the  city,  the  presi- 
dents of  select  and  common  councils,  the 
president  of  the  cratral  board  of  education, 
and  a  library  committee  of  flTe  persons  ap- 
pointed by  the  councils  of  the  defendant 
■city,  and  nine  other  persons  appointed  or- 
iginally by  the  donor,  with  the  ri^ht  and 
power  in  the  nine  persons  so  appointed  to 
lill  vacancies  in  their  number  and  to  elect 
their  successors. 

That  the  librai;  and  reading  rooms  in  the 
building  are  open  to  the  public  free  of 
-charge;  that  free  public  musical  entertain- 
ments are  given  at  least  twice  a  week  in  the 
music  hall  of  the  library  building;  that  the 
'ball  is  frequently  let  for  entertaiuments,  for 
which  a  rental  is  charged,  the  amount  of  the 
rental  depending  upon  the  nature  of  the  en- 
tertainment,' the  purpose  for  which  given, 
and  by  whom  given.  That  the  museum  and 
art  gallery,  which  occupy  rooms  in  the  build- 
ing, are  imder  the  control  of  the  Carnegie 
In^itute,  w4iich  is  managed  by  a  distinct 
Ijoard  of  trustees,  though  its  occupancy  of 
Tooms  in  the  Carnegie  Library  building  is 
"with  the  permission  and  co-operation  of  the 
"board  of  trustees  of  the  Carnegie  Free  Li- 
brary ;  that  the  museum  and  art  gallery  are 
open  throughout  the  year  to  the  public,  with- 
out charge. 

That  the  .board  of  trustees  of  the  Carnegie 
Free  Library  has  the  management  of  the 
library  building,  and  also  the  expenditure 
and  disbursement  of  all  fimds  belonging 
and  applicable  thereto,  including  the  $40,000 
annually  appropriated  by  the  defendant  city 
to  assist  in  defraying  the  expenses  necessary 
in  maintaining  the  same. 

That  the  trustees  of  the  Carnegie  Free 
Library  desire  to  extend  and  enlarge  the 
present  library  building  at  a  cost  of  $3,600,- 
OOO,  which  sum  has  been  donated  by  Mr. 
Carnegie,  and  is  now  subject  to  the  order  of 
the  trustees,  to  be  used  by  tbem  for  that  pur- 
pose. 

That  it  is  the  intention  of  the  board  of 
trustees  of  the  Carnegie  Free  Library  to  ask 
permission  of  the  Councils  of  the  defendant 
^!ity  to  use  and  occupy  a  further  portion  of 
8cnenley  park  to  erect  thereon  the  proposed 
addition  to  its  library  building.  'Diat  the 
land  necessary  for  such  extension  includes, 
among  other  property,  the  lots  taken  from 
plaintifrti.  and  will  require  an  area  of  about 
96,000  square  feet. 

Vr.'isrs.  S.  S.  Mehard,  A.  W.  Duff,  H. 
X.  Oannaok,  and  H.  A.  2fiUer»  for  appel- 
lants : 

The  acts  of  municipal  bodies,  whether  in 
the  form  of  resolutions  or  ordinances,  may  be 
61  L.  R.  A. 


impeached  for  fraud  at  the  instance  of  per- 
sons injured  thereby. 

1  Dill.  Mun.  Corp.  3d  ed.  S  311. 

If  the  representatives  of  the  city  of  Pitts- 
burg are  taking  tlie  property  of  the  plain- 
tiffs for  purposes  of  tne  Carnegie  Library  in 
point  of  fact,  and  are  covering  such  taking 
under  the  form  of  use  for  a  public  park,  and 
if  the  city  has  not  authority  to  take  the 
property  for  the  purpose  intended,  then,  le- 
gally speaking,  that  would  be  a  fraud. 

Lance's  Aj^eal,  65  Pa.  16,  03  Am.  Dec 
722. 

The  city  of  Pittsburj^  cannot  exerdae  tbe 
power  of  eminent  domain  in  takii^  land  for 
the  purposes  of  a  Carnegie  Free  Library,  be- 
cause that  institution  is  not  under  the  con* 
trol  of  the  city,  and  its  property  is  distinct 
from  that  of  a  public  park. 

Pa.  Const,  art.  1,  §  10;  Lance's  Appeal, 
55  Pa.  10.  93  Am.  Dec.  722. 

It  cannot  exercise  this  power,  because  such 
use  would  be  inconsistent  with  that  of  a  pub- 
lic park. 

Lanoe*8  Appehl,  66  Pa.  16,  93  Am.  Dec 
722;  Allegheny  v.  Ohio  &  P.  R.  Co.  26  Pa. 
355 ;  Com.  v.  Erie  ds  N.  E.  R.  Co.  27  Pa.  339, 
67  Am.  Dec.  471. 

The  lands  taken  for  public  use  as  a  park 
cannot  lawfully  be  diverted  to  inoooaistent 
uses,  even  of  a  public  nature. 

Wart  man  v.  Philadelphia,  33  Pa.  202; 
Burttm's  Appeal,  57  Pa.  213;  San  Franoiaco 
V.  Itaell,  80  Cal.  57,  22  Pac.  74:  Cumminga 
V.  8t.  Louis,  90  Mo.  259,  2  S.  W.  130 ;  Lamar 
County  V.  Clements,  49  Tex.  348;  Methodist 
Episcopal  Church  v.  Hoboken,  33  N.  J.  L. 
13,  97  Am.  Dec.  696;  Rowzee  v.  Fierce,  75 
Miss.  84ti,  40  L.  R.  A.  402,  23  So.  307; 
I'rinoevilie  v.  Autcn,  77  III.  325;  Atty.  Gen. 
T.  Ooderich,  6  Grant  Oh.  (U.  G.)  402. 

Messrs.  TkoBUM  D.  GKrnaku  and 
Jamu  O.  Gray*  foi*  appellees: 

There  can  be  no  question  as  to  the  mo- 
tives of  the  legislature  of  any  state  in 
passing  an  act,  where  the  act  on  its  face  ap- 
pears to  be  a  valid  and  constitutional  stat- 
ute. 

Com.  V.  Kearj/,  198  Pa.  500,  48  Atl.  472. 

This  rule  is  extended,  by  analogy,  to  or- 
dinances and  resolutions  by  boroughs  and 
city  councils. 

Freeport  v.  Marks,  69  Pa.  253. 

The  city  of  Pittsburg  having  the  ririit 
to  appropriate  the  land  of  the  appellants  for 
park  purposes,  the  ordinances  of  March  7, 
1901,  constitute  an  actual  and  absolute  ap- 
propriation. 

Shields  V.  Pittsburg,  201  Pa.  328,  60  Atl. 
820. 

Mitekell,  J.,  delivered  the  opinion  of  the 

court: 

These  cases  might  well  be  affirmed  on  the 
technical  ground  found  by  the  court  below, 
that  the  power  of  the  city  to  acquire  land  by 
eminent  domain  for  park  purposes  is  undis- 
puted, and  the  ordinance  and  proceedings  for 
that  purpose  are  regular.  But  the  case  hav- 
ing been  argued  and  fully  considered  on  the 
real  ground  of  controversy, — thatthe  use  pro- 
posed to  be  made  of  the  land  is  not  within 
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the  Intimate  Boiype  pf  park  purposes, — we 
proceed  to  determine  the  cases  od  the  mer- 
its. 

A  public  parkf  in  the  ^pularly  acoepted 
meaning  of  the  present  time>  may  be  com- 
prehensiTely  defined  as  a  public  pleasure 
ground.  The  definitions  the  lexicc^- 
raphers  do  not  vary  much  from  this.  Wor- 
cester calls  it  "a  piece  of  ground  inclosed  for 
public  recreation  or  amusement;"  Webster, 
"a  piece  of  ground,  in  or  near  a  city  or  town, 
inclosed  and  kept  for  ornament  and  recrea- 
tion;" the  Century  Dictionary,  "a  piece  of 
grouiid,  usually  of  oonnderable  extent,  set 
apart  and  maintained  for  public  use,  and 
laid  out  in  sucb  a  way  aa  to  afford  pleasure 
bo  the  eye  as  well  as  opportunity  for  open- 
air  recreation."  No  doubt  the  idea  of  open 
air  and  space,  with  the  land  kept  in  grass 
and  trees,  as  if  approximately  in  the  state 
of  nature,  still  inheres  in  the  general  under- 
standing of  the  word,  but  it  is  no  longer  the 
dominaung  thought,  as  it  formerly  was.  The 
chief  amusements  of  the  great  body  of  our 
anoestom  in  Boglond  were  in  the  0[>en  air, 
and  a  park  meant  for  them  practically  a 
small  or  private  forest,  left  in  condition  for 
the  home  of  wild  animals  of  the  chase. 
Blackstone  defines  a  park  as  "an  inclosed 
chase  extending  only  over  a  man's  own 
grounds.  The  word  'park,'  indeed,  properly 
signifies  an  ineloaure;  but  yet  it  is  not  every 
Aeld  or  common  which  a  gentleman  pleases 
to  surround  with  a  wall  or  paling,  and  to 
stock  with  a  herd  of  deer,  that  is  thereby 
constituted  a  legal  park;  for  the  King's 
^ant,  or,  at  least,  immemorial  prescription, 
IB  necessary  to  make  it  so.  Though  now  the 
difference  between  a  real  park  and  such  in- 
closed grounds  is  in  many  respects  not  very 
material,  only  that  it  is  unlawful  at  common 
law  for  any  person  to  kill  any  beasts  of  park 
or  chase,  except  such  as  possess  these  fran- 
ohises  of  forw,  chase,  or  park."  2  Bl. 
Com.  38. 

With  the  change  of  manners  and  habits 
of  the  people  came  also  a  change  in  their 
associations  with  the  use  of  words.  The 
idea  of  a  public  park  in  or  near  a  city  as  a 
plaoe  of  resort  of  the  people  generally  for 
recreation  and  amusement  necessarily  bau- 
iriied  tiie  idea  of  a  home  for  wild  beasts  of 
the  diaae,  even  in  a  -very  modified  state  of 
nature.  The  trimming  away  of  thickets  and 
underbrush,  the  substitution  of  r^ular  path- 
ways, paved,  and  perhaps  railed  and  arti- 
fically  lighted,  which  would  have  been  in- 
congruous to  our  forefathers,  now  enter  into 
the  accepted  idea  of  a  park.  The  growth  of 
sentiment  for  artistic  adornment  of  public 
grounds  and  buildings  is  part  of  the  history 
of  our  time  and  country.  Public  parks  have 
come  to  be  rect^nized  as  not  only  tne  natural 
place  for  walks  and  drives  afoot,  awheel,  or 
with  horse  and  carriage,  for  boating,  skating, 
and  other  outdoor  athletics,  but  also  as  the 
appropriate  and  most  effective  location  for 
monuments  and  statues,  either  to  historic 
heroes  or  to  pure  art,  fountains,  flower  dis- 
plays, botanical  and  zo5logicat  gardens,  mu- 
seums of  nature  and  of  art,  galleries  of 
painting  and  sculpture,  music  stands  and 
fil  L.  R.  A. 


music  halls,  and  all  other  agentnes  of  sesthet- 
ic  enjoyment  of  ^e  and  ear.  The  parks 
of  cultivated  Kurope  are  filled  with  works  of ' 
art,  and  the  great  cities  of  this  country  are 
following  fast  in  the  same  direction.  Schen- 
ley  park  in  Pittsburg,  with  which  this  ease 
is  immediately  concenied,  already  devotes  a 
portion  of  its  space,  as  found  by  the  court 
below,  to  the  Phipps  Conservatory  of  flowers, 
to  music  stands,  and  to  the  Carnegie  Free 
Ubrary  building,  as  well  as  to  athletic 
grounifc  and  a  race  course.  The  Carnegie 
Free  Idbrary  building,  as  also  found  by  the- 
court  below,  contains  a  free  library,  an  art 
gallery,  museum,  and  music  hall,  all  free  to 
the  public. 

The  power  to  take  by  eminent  domain  is 
expressed  in  the  statutes  to  be  "for  the  pur- 
pose of  public  parks."  No  further  l^sla- 
tive  definiticm  is  givem,  and  it  must  ^  as- 
sumed that  the  words  are  used  according  to 
their  general  understanding.  This,  as  al- 
ready Indicated,  includes  all  the  eustiKnary 
forms  of  the  use  of  land  as  a  public  pleas- 
ure ground.  The  Free  Library  building,  a» 
already  said,  contains  an  art  gallery,  mu- 
seum, and  music  Iiall,  besides  a  free  library. 
The  latter  is  as  much  devoted  to  the  public- 
recreation  OS  the  other  parts.  It  affords 
a  place  of  resort  and  entertainment  for  the 
public  at  large  in  rainy  and  inclement  weath- 
er, and  at  all  times  for  those  who  prefer 
quiet  study  to  sight-seeing  or  more  active 
amusement.  It  may  be  conceded,  as  argued 
by  appelluits,  that  a  library,  in  itself,  is  not 
an  integral  part  of  a  park,  and,  were  the 
taking  here  complained  of  a  taking  directly 
and  solely  for  a  library  site,  a  different  ques- 
tion would  be  presented.  But  a  library  oc- 
cupying only  a  very  small  fraction  of  the 
park  area,  not  interfering  at  all  substan- 
tially with  its  open  air  and  free  space,  does 
not  differ  in  l^al  effect  from  the  museums, 
picture  galleries,  music  stands,  and  o'ther 
incidental  means  of  promoting  the  entertain- 
ment and  pleasure  of  the  people.  Should  the 
city,  therefore,  decide  to  devote  the  land 
now  in  controversy  to  the  enlargement  of 
the  Free  Library  building,  it  could  not  be 
fairly  said  to  be  a  use  outside  of  what  is 
legitimately  implied  in  the  authority  to  take 
for  a  public  park.  We  have  not  found  or 
been  furnished  with  any  case  on  the  exact 
point  here  raised,  but  the  analogous  prin- 
ciples applicable  to  the  use  of  a  public- 
square  in  a  town  plot  are  discussed  in  Com. 
ew  rel.  A.tiy.  Uen.  v.  CoftnellsinJIs,  801  F^. 
134,  SO  Atl.  825,  and  cases  there  cited. 

The  further  objection  that  the  city  cannot 
take  this  land  because  the  Came^e  Free- 
Library  is  not  under  the  control  of  the  city, 
and  its  property  is  distinct  from  that  of 'a 
public  park,  is  also  untenable.  The  city 
takes  and  keeps  the  title  and  control  of  the- 
land,  though  it  commits  the  ordinary  man- 
agement— what  may  be  called  the  "police  ad- 
ministration"— to  a  board  of  direction  in. 
which  it  has  by  election  and  ete  offieio  a  rep- 
resentation of  one  half.  This  is  not  a  tak- 
ing of  the  property  for  a  private  institution^ 

Decree  affirmed,  with  costs. 
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G.  E.  KOCaFOBD,  Appt., 

V. 

Alidc  McGEE.  Reapt. 
(  8.  D.  ) 

An  iwPllotlOB  for  Inanrance,  on  a.  sln- 
arle  sheet  eontalnlns  at  tb«  bottom  a  prom- 
issory note  Intended  to  eeenre  aneiamentB,  la 
a  alngl*  contract  of  which  the  removal  of  tbe 
note  Is  a  material  alteration,  bo  that  It  li 
Told,  even  In  the  haods  of  a  bona  fide  hold- 
er, althoagh  the  note  la  written  below  a  per- 
forated line,  U  the  general  appearance  of  the 
paper  la  soch  that  tbe  applicant  la  not  gnll- 
tr  of  negligence  In  signing  It. 

(May  8,  1903.) 

APPKAL  by  plaintiif  from  a  judgment  of 
the  Minnehaha  County  Court  in  favor 
of  defendant  in  an  action  brought  to  enforce 
the  amount  allied  to  be  due  on  a  promis- 
soiy  note.  Affirmed. 

The  contract  of  which  the  promissory  note 
was  a  part  was  as  follows: 

The 

Germania  Live  Stock  Insurance  Co. 
Sioux  Falls,  South  Dakota. 
Amount  of  incorporation,  $120,000.00. 

Special. 

Application  of  AUck  MeGee;  Postoffioe 

Hartford;  Township  County 

 State  S.  D. 

To  the  Germania  Live  Stock  Insuranoe  Oom- 
pany: 

The  undersigned  hereby  applies  for  insur- 
ance in  your  CompaMr,  and  for  indenmity 
for  loss  by  death  of  Live  Stock  hereinaft^ 
described,  for  a  period  of  five  years,  in  ac- 
cordance with  its  By-IiBWB : 

The  Live  Stock  on  which  insurance  ia  de- 
sired is  described  aa  follows: 

Dexter  King;  name  age  10 

years;  breed   name  ox  sire 

 name  of  dam  

registered  number  registered 

in   color    blade;  value, 

91,500,  and  to  secure  sudi  indemnity  I  here- 
by answer  the  following  questions,  and  tiie 
truthfulness  of  the  answers  I  hereby  war- 
rant: 

What  is  the  total  amount  of  insurance  you 
desire  to  carry?    Answer,  $1,000. 

To  whom  do  you  desire  insurance  payable 
should  loss  occur  I  Answer,  

What  interest  have  you  in  .the  above  de- 
scribed Idve  Stock!    Answer,  Owner. 

Dated  this  26  day  of  Sept.  1901. 

Alidc  MoGee. 


$60.  No  

Hartford,  South  Dakota,  Sept.  Z6,  1901„ 
two  months  after  date,  for  value  received,  I 
promise  to  pay  the  Germania  Live  Stock  In- 
surance Co.  (a  corporation),  or  order,  fifty 
Dollars,  with  interest  at  the  rate  of  8  per 
cent,  per  annum,  after  maturity,  until  paid. 
For  tne  purpose  of  obtaining  credit  in  the- 
above  named  Company  X  hereby  certify  that 

I  own    of  land  in  Section   ,. 

Township   ,   Range  ,   State  of 

South  Dakota,  and  free  from  all  incumbrance- 
except  $  and  I  further  certify  that  1 

own  personal  property  to  the  amount  of 
9   free  from  all  incumbrance  except. 


Alick  McGee.. 


Mr.  Joe  Kirb7,  for  appellant: 

It  was  not  the  intent  of  the  legislature  to 
create  the  insured  a  ward  of  the  courts,  and 
deprive  him  of  the  power  to  issue  his  paper 
in  negotiable  form.  Having  issued  it  in  such 
a  form,  he  is  now  estopped  from  claiming,  as 
against  a  bona  fide  holder,  that  he  should 
have  done  otherwise. 

Comp.  Laws,  S  4488 ;  Teacher  v.  Merea,  118 
Ind.  686,  21  N.  E.  316;  Hew  v.  Walker  108 
Ind.  365,  58  Am.  Rep.  40,  9  N.  K  386;  Eaa- 
kell  V.  Jones,  86  Pa.  173;  Mosea  y.  Comatock, 
4  Neb.  618;  Pape  v.  Bartvng,  23  Ind.  Add. 
333,  55  N.  E.  271. 

Where  a  negotiable  instrument  is  so  at- 
tached to  a  memorandum  that  it  gives  im- 
plied authority  to  remove  it,  or  where  the 
maker  is  so  negligent  in  the  making  ot  the 
note  and  memorandum  that  the  two  can  be 
easily  separated,  then  he  must  respond  on 
such  note,  which,  after  separation,  has  come  ■ 
into  the  hands  of  an  innocent  purchaser. 

2  Dan.  Neg.  Inst.  fiS  1406-1407;  Jfoll  v. 
Smith,  64  Ind.  511,  31  Am.  Rep.  131;  Cor- 
nell V.  Ncbeker,  68  Ind.  425;  Zimmerman 
V.  Rote,  75  Pa.  188;  EUioti  v.  Levinga,  54 
HI.  213;  Jtedlich  v.  DoU,  54  N.  Y.  234,  13. 
Am.  Hep.  673:  Kainbolt  v.  Eddy,  34  Iowa, 
440,  11  Am.  Rep.  152. 

There  was  no  fraud  in  obtaining  the  note 
and  application  from  the  defendant  by  the 
agent's  representing  that  the  insurance  com- 
pany he  was  representing  was  a  branch  of 
the  German  Insurance  Company  of  Free- 
port,  Illinois,  the  defendant  being  able  to- 
read  and  write. 

2  May,  Ins.  S  660  A;  BuBguehanna  Mut.  f. 
Ins.  Co.  V.  Bvank,  102  Pa.  17. 

.Vr.  U.  S.  Q.  Cherry,  for  respondent: 

Where  a  mutual  insurance  company  issues . 
a  policy  which  it  is  prohibited  by  law  to  is- 


Nom. — ^As  to  what  erastltntes  a  material  al< 
teratton  of  a  note,  see  also,  In  this  wrles,  Bnlqr 
V.  Talbott  (N.  M.)  3  L.  R.  A.  724,  and  cases  tn 
note  thereto;  Uoatgomery  v.  Crostbwalt  (Ala.) 
12  L  R.  A.  140;  Sanders  v.  Bagwell  (S.  C.) 
7  L.  B.  A.  T48;  Palmer  t.  Poor  (Ind.)  6  L. 
R.  A.  460;  Wilson  v.  Hayes  (Ulnn.)  4  L.  B. 
A.  106;  Walton  Plow  Co.  v.  Campbell  (NA.) 
61  L.  R.  A. 


16  li.  B.  A.  486 :  Simmons  v.  Atkinson  ft  L.  Co. 
(Hiss.)  28  L.  B.  A.  BfiO :  Erlckson  v.  Pfrst  Nat. 
Bank  (Neb.)  28  L.  R.  A.  577;  Citizens'  Nat 
Bank  V.  WnilamB  (Pa.)  SB  L.  B.  A.  464,  and 
note  as  to  effect  of  alteration  on  bona  itde  hold- 
er of  note :  Newman  t.  King  (Ohio)  86  Xi.  B.. 
A.  471 ;  and  Brown  v.  Johnson  Bros.  (Ais.)  51 
L.  B.  A.  408. 
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sue,  the  policy  is  illega,!  aud  void,  and  the 
fact  that  premiums  have  been  paid  thereon, 
and  U8c-d  by  the  company,  will  not  estop  it 
from  pleading  ultra  vires  as  a  defeiue  to  a 
suit  upon  the  policy. 

Mutual  Gitarantu  F.  Ins.  Co.  v.  Barkar, 
107  Iowa,  143,  77  N.  W.  868. 

Even  if  the  assured  gives  a  promissory 
note  to  a  mutual  company  of  which  he  is  a 
■member,  for  an  alleged  premium,  or  to  cover 
future  assessments,  he  does  not  become  lia- 
Ue  for  the  full  amount  of  the  note,  but  only 
for  such  assessments  as  may  thereafter  be 
properly  made  for  the  payment  of  losses  and 
for  the  expenses  of  conducting  the  business 
■(^  the  company. 

Dana  v.  Munro,  38  Barb.  628. 

All  "such  notes  are  non-n^tiable." 

Seas.  Laws  1897,  chap.  71,  9  Second 
yat.  Bank  V.  Basuier,  12  C.  C.  A.  517,  27 
U.  S.  App.  541,  65  Fed.  58;  Johnaon  v. 
Sokar.  0  S.  D.  536,  70  N.  W.  838;  Hegeler  v. 
■Oonutook,  1  S.  D.  138,  8  L.  R.  A.  393,  4S 
N.  W.  331. 

The  detachment  of  the  lower  portion  from 
the  upper  portion  removed  Uie  notice  from 
the  face  of  the  instrument,  and  therefore 
such  detachment  and  separation  constituted, 
as  a  matter  of  fact,  a  material  alteration  oS 
the  instrument. 

Porter  V.  Hardy,  10  N.  D.  551,  88  N.  W. 
468;  National  Bank  of  Conmeroe  v.  Feeney, 
12  B.  D,  156,  46  L.  R.  A.  732,  80  K  W.  186. 

FallttT*  J.,  delivered  the  opinion  of  the 
court: 

The  record  in  this  action  on  a  promissory 
note,  resulting  in  findings  of  fact  favorable 
tn  the  defendant,  and  a  judgment  accordingly 
entered,  discloses,  among  other  facts,  the 
following:  On  the  26th  day  of  September, 
lllOl,  an  authorized  agent  of  the  Germania 
Live  Stodc  Insurance  Company,  by  means 
of  grossly  false  and  fraudment  rapresenta- 
tions,  upon  which  the  defendant  relied,  pro- 
^red  his  signature  in  two  places  to  a  one- 
paged  instrument  purporting  to  be  an  appli- 
cation for  insurance  in  such  corporation,  by 
which  the  applicant  was  to  be  indemnified  in 
the  sum  of  $1,000  against  loss  arising  at  any 
time  within  five  years  by  reason  of  the  death 
of  a  certain  stallion  therein  described. 

As  a  part  of  this  application  for  insur- 
ance, and  toward  the  Dottom  of  the  sheet 
containing  the  same,  and  just  below  the  first 
signature  of  the  defendant  and  a  delicately 
perforated  line  exteudinff  entirely  across  the 
page  and  closely  resembling  Sk  number  of 
dotted  lines  above,  there  was,  in  printing, 
writing,  and  figures  the  promissory  note  in 
suit,  signed  by  the  defendant  and  thereafter 
■detached  at  we  perforated  line,  without  his 
acquiescence,  knowledge,  or  consent. 

Although  it  was  determined  that  plaintiff 
purchased  the  note  without  notice  of  the 
fraud,  the  trial  court  concluded,  in  effect, 
that  the  paper  constituted  an  integral  por- 
tion of  a  continuous  instrument  denominated 
"Application  for  insurance"  and  was  made 
a  part  theieof  for  the  purpose  of  securing 
the  payment  of  subsequent  assessments,  none 
of  which  Were  ever  made,  and  that  the  same 
«1  L.  R.  A. 


is  non-negotiable;  that  the  detachment  and 
separation  of  the  lower  portion  of  the  in- 
strument constitutes  a  material  alteration, 
rendering  what  appears  to  be  a  negotiable 

gromissory  note  void  in  the  hands  of  a  bona 
de  holder. 

The  record  clearly  justifies  the  infeztenoe 
that  the  entire  instrument,  including  the  de- 
tached portion,  was  fraudulent  in  its  incep- 
tfon,  without  consideration,  and  secured  un- 
der such  circumstances  that  the  defendant 
was  not  guilty  of  negligence. 

The  Germania  Live  Stock  Insurance  Com- 
pany, named  in  the  note  as  payee,  was  a 
corporation  organized  pursuant  to  chapter 
71,  Laws  of  1897,  under  the  prorisions  of 
which  it  possessed  no  power  to  insure  live 
stock  against  any  loss  other  than  that  oc- 
casioned by  fire,  lightning,  hail,  tornadoes, 
cyclones,  and  hurricanes;  and,  in  this  in- 
ritance,  there  was  an  attempt  to  insure  gen- 
erally against  death  from  any  cause  in  an 
amount  tenfold  greater  than  that  authorized. 

Section  8  of  the  act  prohibits  the  insur- 
ance of  property  in  any  incorporated  dty  or 
tillage,  ana  expressly  declares  that  aJl  notes 
token  as  evidence  of  indebtedness  for  unpaid 
assessments  shall  be  in  all  cases  non-negotia- 
ble. 

When  the  application  was  written,  and 
continuously  thereafter,  the  stallion  was 
kept  in  the  incorporated  village  of  Hartford, 
and  that  part  of  the  paper  involved  in  this 
action  was  taken  in  the  form  of  a  negotiable 
promissory  note. 

Had  there  been  no  material  alteration,  nor 
false  and  fraudulent  representations,  orally 
made,  it  is  apparent  from  the  statute  that 
the  recitals  above  mentioned  would  preclude 
a  recovery  in  the  hands  of  a  third  party, 
without  further  notice  than  that  imported 
by  the  face  of  the  instrument. 

The  trial  court  having  found  plaintiff  to 
be  ft  good-faith  purchaser,  it  is  needless  to 
determine  whether,  under  all  the  circum- 
stances, the  fact  that  the  note  waa  made 
payable  to  the  "Germania  Idve  Stodk  Insiir- 
anoe  Company  (a  corporation),  or  ordor" 
was  sutficient  to  put  upon  inquiry  a  pur- 
chaser in  the  due  course  of  business. 

The  destruction  of  that  part  of  the 
page  above  the  perforated  line  materially 
changed  the  identity  and  legal  effect  of  an 
instrument  which,  if  otherwise  valid,  was 
payable  only  upon  certain  contingencies. 

In  the  absence  of  Diligence  on  the  part 
of  the  maker,  it  is  well  settled  that  an  al- 
teration, which  thus  changes  the  relation 
of  the  immediate  parties,  vitiates  the  instru- 
ment, not  only  as  to  them,  but  as  against  a 
bona  fide  holder  or  indorsee  without  notice. 
I'm-ter  v.  Uardy,  10  N.  D.  551,  88  N.  W. 
458;  2  Cyc.  Law  &  Proc.  p.  177,  and  numer- 
ous cases*  there  collated. 

It  ifl  contrary  to  every  rational  conception 
of  justice  to  hold  a  blameless  person  liable 
upon  an  instrument  from  which  fundamental 
recitals,  constituting  a  perfect  defense,  have 
been  wrongfully  eliminated  and  the  privity 
of  contract  destroyed. 

The  jtu^ment  appealed  from  it  affirmed. 
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STANDARD  LIFE  ft  ACCIDENT  INSUR- 
ANCE COMPANY,  Plff.  in  Err., 

V. 

Maiy  E.  SALE. 
(121  Fed.  664.) 

1.  There  la  mo  error  In  reCnalnv  to  di- 
rect «  verdlet  for  defendant,  If,  npon  the 
erldence,  the  Jary  may,  without  aeUng  un- 
reasonably, find  for  plaintiff. 

S.  Good  fKlth  on  the  p«rt  of  ftn  mppll- 
emnt  for  Inaaruce  Id  denring  the  exlet- 
ence  of  a  bodily  iDfimlty  will  not  preTent  its 
rendertne  tbe  policy  void,  where  the  policy 
expressly  states  that.  If  a  statement  of  Its 
nonexistence  shall  be  untrue  Id  any  respect, 
then  tbe  policy  ahall  be  null  and  void. 

3.  Am  apvlieant  tot  lite  ■■•■ranee  may 
be  required  to  warrant  blmseif  sound  In 
health. 

d.  GlTlnic  a.  correct  Instruction  at  the 
request  of  one  of  tbe  parties  does  not  correct 
an  error  In  the  general  charge,  unless  the 
Instructions  there  given  are  recalled  or  ex- 
plained. 

(April  Ifl,  1903.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Ten- 
nessee to  review  a  judgment  in  favorof  plain- 
tiff in  an  action  tirought  to  enforce  a  claim 
npon  an  aoddeat  insurance  policy.  Re- 
versed. 

The  fads  are  stated  in  the  opinion. 

Arguod  before  Lurton  and  Severena,  Cir- 
cuit Judges,  and  Wanty,  District  Judge. 

Mr.  H.  B.  Bord,  for  plaintiff  in  error: 

The  evidence  does  not  disclose  that  Dr. 
Sale  died  from  the  accident  as  its  sole  and 
proximate  cause. 

"Salional  Masonio  Amo.  t.  Shryock,  20  C. 
C.  A.  3,  36  U.  S.  App.  658,  73  Fed.  774; 
Commercial  Travelers'  Mut.  Acci.  Asso.  v. 
Fulton.  24  C.  C.  A.  654,  45  U.  S.  App.  678, 
70  Fed.  423;  Hubbard  v.  Travelers'  In*.  Co. 
S8  Fed.  932. 

Plaintiff  must  show  that  the  result  of  the 
external,  violent,  and  accidental  means  is 
not  only  sufficient  to  show  an  accident;  it 
must  be  shown  that  the  accident  was  the  sole 
and  proximate  cause  of  the  death. 

Traveller^  Ina.  Co.  v.  MoConkey,  127  U.  S. 
661,  32  L.  ed.  308,  8  Sup.  Ct.  Rep.  1300; 
Andcraon  v.  Scottish  Acci.  Ins.  Co.  27  Scot. 
L.  R,  20;  Freeman  v.  Mcrcanlile  Mut.  Acci. 
Asso.  156  >Ia3s.  Sfil,  17  L.  R.  A.  753,  30  N. 
E.  1013;  Knights  of  Pythias  v.  Rosenfeld, 
92  Temi.  508,  22  S.  W.  204;  Knights  of 
BoHor  V.  Dickson,  102  Tenn.  255,  52  S.  W. 
862 ;  Endovment  Rank,  K.  of  P.  v.  Cogbill, 
99  Tenn.  28,  41  S.  W.  340;  Woodward  t. 
loira  Jj.  Ih3.  Co.  104  Tenn.  49,  56  S.  W. 
1020;  Chicago  Guaranty  Fund  Life  Soc.  v. 
Ford.  1()4  Tenn.  533,  58  S.  \V.  239;  Rand  v. 

Note. — As  to  eilpct  of  Innocent  misrepresen- 
tations as  to  health  of  Inoured  when  he  has  an 
undiscovered  disease,  see  also.  In  this  series. 
Fidelity  Mut.  Life  lus.  Abso.  v.  Jeffords  (C.  C. 
App.  .'^th  r.)  58  1.  R.  A.  193,  and  note. 
«1  L.  R.  A. 


Provident  8av.  Life  Aseur.  Soc.  97  Tenn.  291, 
37  S.  W.  7;  Barry  v.  United  States  Mui. 
Avci.  Asso.  23  Fed.  712;  Ferris  v.  Hotne  liife 
Aasur.  Co.  118  Mich.  485,  76  N.  W.  1041. 

A  false  answer  in  an  application  makes 
the  policy  void,  irresiwctive  of  the  intention 
of  good  faith. 

Cobb  v.  Covenant  Mut.  Ben.  Asso.  153 
.Mass.  176.  10  L.  R.  A.  666,  26  N.  E.  230; 
Clemens  v.  Supreme  Assembly,  R.  B.  of  ff. 

131  N.  Y.  485,  16  L.  R.  A.  33,  30  N.  B. 
496;  Standard  L.  d  Acoi.  Ins.  Co.  v.  Lauder- 
dale,  94  Tenn.  635,  30  S.  W.  732;  Cushman 
V.  United  States  L.  Ins.  Co.  63  N.  Y.  407; 
Foot  V.  ^tna  L.  Ins.  Co.  61  N.  Y.  676; 
Provident  Sav.  Life  Aseur.  Boo.  v.  Llexoellyn, 
7  C.  C.  A.  579,  16  U.  S.  App.  405,  58  Fed. 
040. 

It  makes  no  difference  whether  or  not  the 
conditions  are  reasonable.  The  parties  have 
a  right  to  make  their  own  contract. 

Jeffries  v.  Economical  Mut.  L.  Ina.  Co.  22 
Wall.  47,  22  L.  ed.  833 ;  Savage  v.  Howard 
Ins.  Co.  52  N.  Y.  504,  11  Am.  Rep.  741. 

The  question  whether  the  statements  are 
warranties,  or  simply  representations,  is  one 
for  the  court  alone,  and  not  at  all  for  the 
jury. 

Btmsgaard  v.  8t.  Paul  Real  Estate  Titls 
Ins.  Co.  60  Minn.  429,  17  L.  R.  A.  676.  62 

N.  W.  910;  Diciyht  v.  Oermania  L.  Ins.  Co. 
103  N.  Y.  342,  57  Am.  Rep.  729,  8  N.  E.  654. 

Messrs.  Smith  &  TreaeTantT  also  for 
plaintiff  in  error: 

Dr.  Sale's  oniis.4ion  to  inform  the  com- 
pany of  his  being  under  treatment  for 
Bright's  disease  at  tbe  time  of  issuing  the 
policy  discharged  the  company. 

Hchane  v.  Metropolitan  L.  InS.  Co.  76  App. 
Div.  271,  78  K.  Y.  Supp.  582;  Boyd  v.  Van- 
derbilt  Ins.  Go.  90  Tenn.  212,  16  S.  W.  470. 

Judges  are  not  required  to  submit  a  case 
to  the  jury  merely  because  some  evidence 
has  been  introduced  by  the  part;^  having  the 
burden  of  proof,  unless  the  evidence  is  of 
-such  character  that  it  would  warrant  the 
jury  in  hnding  a  verdict  in  favor  of  the 
party  introducing  some  evidence. 

.Marion  County  v.  Clark,  94  U.  S.  278,  24 
L.  ed.  59;  Pleasants  v.  Pant,  22  Wall.  116, 
22  L.  ed.  780;  Grand  Chute  v.  Winegar,  15 
Wall.  373,  21  L.  ed.  174. 

Messrs.  Fattersou,  Neely,  A  Hender- 
son, for  defendant  in  error: 

If  there  is  evidence  before  the  Jury  on  a 
material  issue  in  favor  of  tbe  par^  holding 
the  affirmative  of  that  issue,  on  whidi  the 
Jury  could,  in  the  ^e  of  the  law,  reasonably 
lind  in  his  favor,  it  must  be  left  to  them  to 
iletermine  its  weight  and  effect. 

Xew  York  C.  d  H.  R.  R.  Co.  v.  Fraloif,  100 
U.  S.  26.  25  L.  ed.  533;  Oscanyan  v.  Witi- 
chcster  Repeating  Arms  Co.  103  U.  S.  261, 
26  L.  ed.  539;  Macon  County  v.  Shores,  97 
C.  S.  272,  24  L.  ed.  889;  Merchants'  Bank  v. 
State  yat.  Bank,  10  Wall.  604,  19  L.  ed. 
1008 ;  Baltimore  d  P.  R.  Co.  v.  Jones,  95  U. 
S.  439,  24  L.  ed.  506;  Hendrick  v.  Lindsay, 
93  U.  S.  143,  23  L.  ed.  855;  Qoodlett  v.  Lou- 
22 
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i»ville  A  y.  R.  Co.  122  U.  S.  3fll,  30  L.  ed. 
1230,  7  Sop.  Ct  Bep.  12M;  jBehuylibiU  <£ 
/>.  /mpror.  d  R.  Co.  v.  MuntOH,  14  Wall.  443, 
20  L.  ed.  867. 

If  this  accident  produced,  as  one  of  its  ef- 
fects, acute  Brigbt's  disease:  if  that  was  a 
sequence  of  the  injury,  and  not  a  thing  which 
preceded  it,  it  would  then  be  a  link  in  the 
chain  of  causes  of  hb  death,  although  his 
death  may  have  been  the  actual  result  of  the 
then  existing  acute  Brigbt's  disea-^e,  as  well 
as  of  tihe  injury. 

Procident  Hav.  Life  Assur.  Soc.  v.  Lieu:- 
cllyn,  7  C.  C.  A.  579,  16  U.  S.  App.  405,  58 
Fed.  940 ;  'Sati€mal  Masonic  Asao.  v. 
Hhryock,  20  C.  C.  A.  3,  36  U.  S.  App.  658, 
73  Fed.  774;  Commercial  Travelers'  Hut. 
Aeoi.'Asao.  v.  Fulton,  24  C.  C.  A.  654,  46 
U.  S.  App.  578,  79  Fed.  423;  Hubbard  t. 
Traveleia'  Ina.  Co.  98  Fed.  93^ 

If  Dr.  Sale  did  not  know,  or  believe,  or 
suspect,  and  was  acting  honestly  in  the  be- 
lief, that  he  had  no  physical  infirmity,  it 
would  not  be  a  breach  of  the  statement  that 
be  never  had  any  bodily  or  mental  infirmity, 
although  be  may  have  had  a  temporary  ail- 
ment of  any  kind. 

Manhaiian  L.  Inf.  Co.  t.  Francisco,  17 
Wall.  672,  21  L.  ed.  608;  Connecticut  Mui. 
L.  Ins.  Co.  V.  Union  Trust  Co.  112  U.  S.  250, 
28  L.  ed.  708,  5  Sup.  Ct.  Rep.  119;  Knicker- 
bocker L.  Ins.  Co.  V.  Trefz,  104  U.  S.  197,  26 
L.  ed.  708;  ifoulor  v.  American  L.  In».  Co. 
Ill  U.  S.  335,  28  L.  ed.  447,  4  Sup.  Ct.  Rep. 
466;  Joyce,  Ins.  9  1448. 

SeTerena,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  a  suit  brought  by  Mary  E.  Sale, 
the  defendant  in  error,  to  recover  the  sum  of 
99,000  upon  an  accident  insurance  policy  is- 
sued to  her  husband.  Dr.  E.  Paul  Sale,  June 
18,  1900,  and  in  which  she  was  the  benefi- 
dary.  The  insurance  was  for  one  year.  Dr. 
Bale  mu  a  pimteian  jmetising  at  Memphis, 
Tennessee,  and  was  a  member  of  the  faculty 
of  the  Memphis  Hospital  Medical  College. 
On  April  29,  IDOl,  while  on  a  visit  to  a  pa- 
tient, he  suffered  an  accident  from  being 
thrown  by  his  horse  violently  upon  a  stone 
pavement,  whereby  the  neck  of  the  femur 
of  his  right  leg  was  broken.  He  did  not  re- 
oover  from  the  accident,  and  died  on  the  Sth 
of  June  following.  The  policy  stipulated 
for  the  payment  of  $9,000  to  the  wife  of  the 
insured  if  death  should  result  from  the  bod- 
ily injuries  therein  mentioned,  "as  the  proxi- 
mate and  sole  cause  thereof,"  and  contained 
the  following  statements  and  agreement  on 
the  part  of  the  insured: 

"The  insured  on  the  acceptance  of  this 
policy  makes  the  following  true  and  com- 
plete statements,  which  are  hereby  made  a 
part  of  the  contract  of  insurance,  and  if  any 
of  said  statements  shall  be  untrue  in  any  re- 
spect, then  this  policy  ^haU  be  null  and 
void.    .    .  . 

"  ( j )  I  have  never  had  fits  or  disorders  of 
the  brain,  vertigo,  or  hernia,  or  any  bodily 
or  mental  innnnity  or  disorder,  except  as 
herein  stated. 

"(k)  My  habits  of  life  are  correct  and 
61  L.  R.  A. 


temperate,  and  I  am  in  soond  condUioD  men- 
tallv  and  physically,  except  as  faerein 
stated." 

The  insurance  company  rested  its  defen.^ 
upon  these  grounds:  First,  that  the  pc^icy 
was  void  for  the  reason  that  the  insured 
had,  prior  to  this  insuianoe,  suffered  a  bodily 
disorder  wfaidi  increased  tbe  risk:  seooni. 
that  at  tbe  time  the  insurance  was  effected 
be  was  not  in  sfmnd  physical  eooditioii,  as 
he  stated ;  and,  third,  that  the  accident  vas 
not  the  proximate  and  eole  cause  of  the 
death  of  the  insured,  lliere  were  a  Tcrdici 
and  judgment  for  tbe  plaintiff  for  the  sum 
of  £9,4 18.50. 

Upon  the  trial  of  the  issues  before  the 
court  and  a  jury,  it  was  shown  that  in  t::e 
latter  part  of  April,  1900,  tbe  insured  had 
an  attack  of  pneumonia,  or  of  bronchitis  it 
is  not  clear  which),  and  that  acute  nephriti-'. 
or  inflammation  of  tbe  kidneys,  wms  de- 
veloped; that  he  was  in  tbe  care  of  a  physi- 
cian for  some  time;  that  a  chemical  ankly^is 
of  tbe  urine  made  at  that  time  dlscloseil  a 
derangement  of  the  kidneys,  but  whether  of 
the  nature  of  Brigbt's  disease,  so  called,  nr 
whether  of  a  merely  temporary  nature,  did 
not  certainly  appear;  that  he  dieted  for  t!ii« 
trouble  about  six  wedcs,  and  seemingly  hn.i 
recovered  at  the  time  the  policy  was  issuiv* : 
and  that  he  resumed  his  professional  prac- 
tice, and  continued  it  until  tbe  time  of  the 
accident,  in  April,  1901.  The  evidoice  con- 
tained in  the  record,  upon  the  character  :md 
'gravity  of  tbe  disorder  of  the  insured,  both 
;  before  and  at  the  date  of  the  policy,  give« 
\  nponnd  fw  widdy  different  conclusions. 
I  Whatever  rkw  we  might  ourselves  take  of 
;the  case  upon  its  facts,  we  are  unable  to 
I  say  that  a  jury  might  not,  without  acting 
unreasonably,  come  to  a  different  conclusion. 
The  jury  adopted  that  most  favorable  to  the 
plaintiff,  upon  the  issues  presented  to  them 
by  the  court,  for  they  must,  at  least,  have 
found  that  Dr.  Sale  did  not  believe  that  he 
had  at  any  time  a  serious  malady. 

There  was  also  evidence  showing  that, 
after  the  accident,  very  serious  kidney  de- 
ran^ment  appeared;  ^nd  it  is  hardly  oi>eu 
to  dispute,  and  is  perhaps  not  disputed,  th.-it 
a  kidney  disorder  contributed  with  the  ac- 
cident to  cause  the  deal^  of  the  insured.  But 
nhether  this  disorder  existed  at  the  time  of 
the  accident,  or  was  a  consequence  developed 
by  it,  was,  on  the  evidence,  a  question  for 
the  juiy ;  it  being  possible  to  condude  that 
the  latter  was  the  fact.  At  the  close  of  tbe 
testimony,  counsel  for  the  defendant  moved 
the  court  for  a  peremptory  instruction  to 
find  a  verdict  for  the  defendant.  Tbe  mo- 
tion was  denied.  For  the  reasons  already 
stated,  we  think  that  in  this  there  was  no 
error. 

A  statute  of  Tennessee  (Laws  1895,  p.  334, 
chap.  160,  8  22)  relating  to  representations 
and  warranties  in  contracts  of  insurame 
reads  as  follows:  Be  it  further  enncted, 
that  "no  written  or  oral  misrepresentation  or 
warranty  therein  made  in  the  negotiations 
of  a  contract  or  policy  of  insurance,  or  in 
the  application  therefor,  by  the  assure>l  or  in 
his  behalf  diall  be  deemed  material,  or  de- 
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feat  or  void  the  poli(7,  or  prevent  its  attach- 
ing, unless  such  misrepresentation  ia  made 
with  actual  intent  to  deceive,  or  unless  the 
matter  represented  increase  the  risk  of  loss." 

But  it  la  clear  that  it  does  not  change  or 
affect  the  general  law  of  insurance  applica- 
ble to  the  facts  in  this  case,  for  it  is  not 
disputed  that  the  matter  which  was  the  sub- 

{'ect  of  the  warranty  increased  the  risk  of 
oas,  if  the  statement  was  not  true,  and  in 
such  case  the  matter  is  left  by  the  statute  as 
before. 

The  learned  judge,  in  his  instructions  to 
the  jury  with  reference  to  the  interpretation 
and  effect  of  the  statements  of  the  insured 
regardang  his  physical  condition  previous  to 
and  at  tne  date  of  the  issuance  of  the  pol- 
icy, said  this:  "Now,  when  a  man  says  that 
he  has  no  bodily  infirmity,  it  means  that  he 
does  not  know  or  suspect  or  believe  that  he 
has  any  bodily  ailment  of  a  permanent  char- 
acter, such  as  is  calculated  to  weaken  the 
constitution,  impair  the  strength  of  the  sys- 
tem, or  to  shorten  life.  It  consequently  does 
not  Include  mere  temporary  ailment  which  ia 
enrable  and  passes  away  by  treatment, — for 
example,  like  a  coM  or  a  case  of  the  grip, 
when  it  has  passed  away,  or  an  acute  indi- 
gestion or  colic,  or  those  many  ailments 
which  a  man  may  suffer  from  overeating  or 
overdrinking;  acute  alcoholism,  such  as  a 
man  getting  too  much  whisky  on  a  sudden 
occasion,  so  he  would  not  be  habitually  sub- 
ject to  it,  would  be  a  condition  from  which 
he  would  recover,  and  would  not  be  a  serious 
.ailment,  although  a  very  inconvenient  one 
while  it  lasted.''^  And  further:  "Now,  if  Dr. 
Sale  knew,  or  believed,  or  suspected,  that  he 
had  a  serious  ailment  of  this  kind,  and  stat- 
ed that  he  never  had  any  bodily  or  mental 
infirmity,  that  would  be  a  false  statement, 
and  would  void  this  policy.  On  the  con- 
trary, if  he  did  not  know,  or  believe,  or  sus- 
pect it,  and  was  acting  honestly,  in  the  belief 
'that  he  had  no  physical  infirmity,  it  would 
not  be  a  breach  of  this  statement,  although 
he  may  have  had  a  temporary  ailment  of  any 
kind,  which  promptly  yielded  to  treatment, 
and  passed  away  with  such  treatment." 
Then,  in  summing  up  the  issues  on  both 
branches  of  the  cose  (that  is  to  say,  upon 
the  question  as  to  whether  the  accident  was 
the  proximate  and  sole  cause  of  the  death, 
and  upon  the  question  of  the  truth  of  the 
statements  in  regard  to  the  physical  condi- 
tion of  the  insured  before  and  at  the  time 
of  the  issuance  of  the  policj-),  he  said: 
"Now,  if  you  find  either  one  of  these  issues 
in  favor  of  the  defendant  (that  ts  to  aay,  if 
you  find  that  chronic  Bright'a  disease  com- 
bined with  the  injury  as  nn  efficient  opera- 
tive to  produce  death ) ,  why,  then,  your  ver- 
dict should  be  for  the  defendant;  or  if  you 
find  there  was  false  answer  made  to  this 
statement  in  the  fact  that  Dr.  Sale  at  the 
time  did  have  a  serious  bodily  inflrmify, 
namely,  chronic  Bright'a  disease,  and  that 
would  be  serious  if  he  had  it,  if  he  knew  it, 
or  believed  or  suspected  it,  then  in  that  case 
your  verdict  should  be  for  the  defendant." 

These  instructions  were  likely  to  convey, 
and  we  think  did  convey,  to  the  jniy  the  im- 
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pression  that  the  question  was  not  whether 
the  statements  were  true  in  fact,  but  wheth- 
er the  insured  believed  them  to  be  true.  It 
was  correctly  held  by  the  court  below,  and 
it  is  not  questioned  here,  that  these  state- 
ments were  of  things  material  to  the  risk. 
Nor  can  it  be  doubted  that  th^  were  war- 
ranties, as  distinguished  from  mere  repre- 
sentations '  resting  on  the  belief  of  the  in- 
sured. Jeffries  v.  Jiconomical  Mut.  L.  Ins. 
Go.  22  Wall,  47,  22  L.  ed.  833;  JEtna  L.  hia. 
Co.  V.  Fratice,  91  U.  S.  510,  23  L.  ed.  401; 
Provident  Btw.  Life  Asaur,  8oc.  v.  Llewellyn, 
7  C.  C.-A.  679,  18  U.  S.  App.  405,  58  Fed. 
940;  Mutual  aecurity  L.  Ins.  Co.  v.  Webb, 
5d  L.  R.  a.  122,  45  C.  C.  A.  648,  106  Fed. 
808;  Biee  v.  Fidelity  &  D.  Co.  43  C.  C.  A, 
270,  103  Fed.  427;  Carstairs  v.  American 
Bonding  d  T.  Co.  54  C.  C.  A.  85,  116  Fed. 
449;  1  Arnould,  Ins.  577;  May,  Ins.  |  156. 
The  question  was  not,  therefore,  one  of  good 
faith  on  the  part  of  the  insured,  and  the 
warranty  would  not  be  fulfilled  unless  the 
fact  was  OS  stated.  That  part  of  the  instruc- 
tion which  involved  the  knowledge  of  the  in- 
sured in  regard  to  the  disease  waa  special- 
ly excepted  to,  and  was  not  corrected. 

From  another  fmrt  of  the  judge's  charge, 
we  infer  that  he  was  of  opinion  that,  al- 
though a  statement  of  the  insured  might  be, 
in  terms,  a  warranty,  yet  that,  when  applied 
to  such  a  question  as  that  of  a  man's  health, 
had  not  the  meaning  it  has  when  referring  to 
an  open  and  visible  fact,  capable  of  demon- 
stration, but  was  rather  matter  of  opinion. 
His  language  was  "that,  according  to  the 
ilouler  and  Foster  Cases,  even  a  warranty 
strictly  so  construed,  with  reference  to  the 
state  of  the  assured's  health,  being,  in  its 
nature  to  an  accident,  matter  of  opinion, 
ia  somewhat  different  from  a  warranty  as  to 
the  existence  of  a  physical  fact  capable  of 
demonstration  and  of  definite  knowledge." 
We  suppose  this  reference  is  to  .Voulor  v. 
Amerioan  L.  Ins.  Co.  Ill  U.  S.  335,  28  L. 
ed.  447,  4  Sup.  Ct.  Rep.  466.  But  that  pert 
of  the  opinion  in  that  case  bearing  on  such 
a  question  was  employed  arguendo,  in  dem- 
onstrating that  the  statements  of  the  insured 
were  not  mtended  as  a  warranty  of  the  facts, 
but  as  a  warranty  of  the  good  faith  of  the 
insured  in  making  them.  The  whole  inquiry 
was  determined  when  that  result  was 
reached.  But  here  that  question  waa  settled 
by  the  terms  of  the  policy,  and  there  ia  no 
room  left  for  the  court  to  find,  in  doubtful 
phraseology,  a  meaning  which  may  be  cut 
down  to  a  representation  made  of  the  hon- 
est belief  of  the  insured.  That  has  been  done 
which  Mr.  Justice  Harlan  aaid  insurers 
would  have  to  do  in  order  to  lay  such  hard 
lines  for  the  insured.  "If,"  said  he,  "those 
who  organize  and  control  life  insurance  com- 
panies wish  to  exact  from  the  applicant,  as 
a  condition  precedent  to  a  valid  contract, 
a  guaranty  against  the  existence  of  diseases, 
of  the  presence  of  which  in  his  system  he 
has,  and  can  have,  no  knowledge,  and  which 
even  skilful  physicians  are  often  unable,  aft- 
er the  most  caretul  examination,  to  detect, 
the  terms  of  the  contract  to  that  effect  must 
be  so  clear  as  to  exclude  any  other  eonclu- 
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sion."  Still,  it  must  be  said  that  t^ueations 
and  answers  such  as  we  are  conaidenn^  have 
generally  been  regarded  as  not  extending  to 
merely  temporary  derangements,  but  only  to 
such  diseases  or  disorders  as  become  settled, 
and  so  liable  to  affect  the  vitality  of  the 
person.  The  answer  wlticb  is  exjpected  cor- 
responds to  the  object  of  making  toe  inquiry, 
which  is  not  to  ascertain  the  unimportant 
and  casual  disturbances  which  may  havehap* 
pened  to  the  liealth  of  the  applicant,  and 
which  do  not  ordinarily  have  any  lasting 
coDBequences,  hut  only  to  those  of  such  grav- 
id as  might  reasonably  excite  an  apprehen- 
sion that  his  health  and  vigor  might  be  af- 
fected thereby.  This  ia  the  extent  of  the 
insurer's  interest  iu  the  subject.  And  gen- 
erally it  would  seem  that  the  applicant 
would  know  whether  he  had  been,  or  then 
was,  subject  to  a  malady  of  so  grave  a  char- 
acter. To  be  sure,  that  might  not  alwayi 
happen,  iliit  at  all  events,  tbe  law  is  set- 
tled that  the  insurer  may  require  the  appli- 
cant to  warrant  himself  to  have  been  and  to 
be  sound  in  health,  within  tbe  meaning  of 
such  questions  as  we  are  considering;  and 
the  applicant,  if  he  chooses  to  accept  the 
ineurattce  upon  :those  terms,  is  bound  by 
them.  And  the  law  is  generally  that  parties 
may  impose  such  reasonable  conditions  to 
their  contractual  liability  as  they  may  agree 
ujwn,  if  they  be  not  contrary  to  law. 

It  is  true  that  the  judge  gave  to  the  jury 
an  instruction  requested  by  the  defendant  as 
follows:  "Tbe  policy  was  issued  in  consid- 
eration of  the  warranties  contained  in  it. 
If  there  was  any  breach  of  any  of  these  war- 
ranties, that  voids  the  policy,  and  there  can 
be  no  recovery  thereon.  Subparagraphs  'j' 
and  Tt'  in  section  16,  on  the  back  of  tbe  pol- 
icy, are  these:  '{jj  I  have  never  had  fits 
or  disorders  of  tbe  brain,  vertigo  or  hernia, 
or  any  bodily  or  mental  infirmity  or  disor- 
der, (k)  Xiy  habits  of  life  are  correct  and 
temperate,  and  I  am  in  sound  condition  men- 
tally and  physically.'  These  are  warran- 
ties, and  if  prenous  to  the  time  of  the  is- 


Kunnce  of  the  policy,  June  15,  1900,  the  in- 
jured, Dr.  Sale,  had  any  bodily  infirmity  or 
disorder  which  was  -of  a  serious  character, 
then  this  statement  would  not  be  true;  and 
that  would  be  a  breach  of  the  policy,  which 
would  discharge  the  defendant.  Again,  if 
at  the  issuance  of  this  j^licy  the  said  Sale 
vraa  not  in  a  sound  physical  oondiUon  (that 
is,  if  he  then  had  a  aerious  diseue  which 
might  have  permanently  impaired  his 
health),  that  would  also  be  a  breach  of  the 
warranty,  and  defeat  recovery  for  plaintiff." 

These  instructions  stated  the  law  correct- 
ly. But  the  mere  giving  them  without  re- 
calling or  explaining  the  instructions  given 
on  the  court's  own  motion  would  not  be 
likely  to  remove  the  impres»on  already 
made.  In  order  to  render  an  error  harmless, 
it  must  be  made  to  appear  clearly  that  the 
party  complaining  of  it  was  not  prejudiced. 

The  diiiiculty  created  by  inconsistent  or 
contradictory  instructions  on  a  material 
point  is,  first,  that  it  is  impossible  for  the 
jury  to  know  which  is  to  be  their  guide; 
and,  secondly,  it  is  impossible  after  verdict 
to  ascertain  which  instruction  tbe  jury  fol- 
lowed. Bank  of  the  Metropolis  v.  Nctc  Eng- 
lan4  Bank,  B  Uow.  212.  12  L.  ed.  409;  (K/- 
mer  v.  Biiiltnj,  110  U.  S.  47,  28  L.  ed.  62,  3 
Sup.  Ct,  Kep.  471;  Durant  Min.  Co.  v.  Per- 
cy  (Jonsol.  Min.  Co.  35  C.  C.  A.  252-255,  93 
Fed.  Ifiil;  11  Knc.  PI.  &  Pr.  p.  146,  where 
the  rule  and  its  reasons  arc  well  stated  and 
I  explained,  and  a  great  number  of  authorities 
lire  cited. 

The  iu:4truction8  of  tbe  court  in  regard  to 
the  meaning  and  effect  of  the  condition  that 
the  accident  must  be  the  proximate  and  sole 
caii^ie  of  the  death  seem  free  from  fault. 

Certain  questions  rdating  to  the  adniis- 
>;ion  of  evidence  are  presented  by  the  record. 
\iut,  as  they  may  not  arise  in  the  same  form 
upon  another  trial,  we  do  not  think  it  ira- 
I  jiortant  to  notice  them. 
)     For  the  error  in  the  charge  of  the  court 
.  herein  noted,  the  judgment  must  he  reversed, 
and  a  new  trial  awarded. 


TENNESSEE  SUPREME  COURT. 


Cora  A.  TOMPKIXS 

V. 

NASHVILLE,  CHATTANOOGA,  &  ST. 
LOUIS  RAILWAY, 


H.  C.  LASSING  et  al..  Interveners,  Appts. 
(  Tenn  ) 

A  KtHtnt«  RlvInK  nttorneyM  at  lien  on  the 

CHiise  of  art  Ion  fur  their  fffn  in  Buit-* 
iDBtitiited  bj  thein  does  not  deprive  tbe  plain- 
tiff of  the  right  to  dlamias  the  suit  against 


their  will,  or  eotlLle  them  to  be  made  parties, 
witti  a  right  to  prosecute  the  action  to  pro- 
tect their  own  Interests. 

(Jaouarr  IT,  1808.) 

APPEAL  by  interveners  from  a  judgment 
of  the  Circuit  Court  for  Davidson  Coun- 
ty refusing  to  permit  them  to  continue  the 
jirosecution  of  a  .suit  in  which  they  had  been 
retained  a.s  coun^^e),  for  the  purpose  of  pre- 
serving their  attorneys'  lien  upon  the  cause 
I  of  action.  Affirmed. 
\     The  facts  are  stated  in  the  opinion. 


Note. — As  to  Bettlement  out  of  court  after  ■  A«  lo  valldltf  ol  contract  with  attorney  pro- 
flclion  brought,  without  knowledge  or  consent  vlcllng  that  client  shall  not  settle  controversy 
of  atiornef  who  has  been  glren  by  contract  without  attorney's  consent,  see  Nortli  Chicago 
EtupervlKory  control  over  distribution  of  the  col-  Ktroet  R.  Co.  v.  Acltley  (III.)  44  L.  R.  A.  177, 
lection,  see  Falcanio  v.  Larsen  (Or.)  87  L.  U.  .and  Davis  v.  Webber  (Ark.)  45  L.  B.  A.  186. 

254.  ' 
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Messrs.  H.  O.  ZAsslng  and  AUui.  * 

Rains  tn  propria  persona. 

Sfessrs.  WUtaker  ■&  I.rtle  and  A.  B. 
Neal  for  appellee,  Cora  A.  Tompkins. 

MeAUttttT,  J.,  delivered  the  <^inion  of 
the  court: 

The  present  suit  involTes  the  proper  con- 
struction of  Acts  1899,  S  chap.  243,  viz.: 
"That  attorneys  of  record,  who  begin  a  suit 
in  a  court  of  record  in  this  state,  shall  have 
a  lien  upon  the  plaintifiTa  right  of  actiiHi 
from  the  date  of  filing  the  suit."  The  facts 
neeesBaiy  to  be  stated  to  raise  the  question 
iu  lituBition  are  thai  on  September  2,  1902, 
Cora  Tranpldns,  through  her  attomejrg,  H. 
C.  Lassinjt  and  Messrs.  Allen  ft  Rains,  insti- 
tuted an  action  in  the  circuit  court  of  David- 
son county  against  the  Nashville,  Chatta- 
nooga, £  St.  Louis  Railway  to  recover  dam- 
ages for  the  all^d  negligent  killing  of 
plaintiff's  husband.  A  declaration  was  filed 
on  the  24th  of  October,  1902,  in  which  it 
was  all^d  that  the  deceased  was  killed 
vhile  riding  as  express  messenger  on  one  of 
defendant's  trains  in  the  state  of  Georgia, 
and  that  said  train  was  negligently  brought 
in  collision  with  another  of  defendant's 
trains  occupying  the  same  track,  but  going 
in  an  opposite  direction.  It  appears  that 
the  writ  and  declaration  were  signed  by  H. 
C.  Lassing  and  Allen  &,  Rains,  as  attorneys 
for  the  pmintilT.  At  a  subsequent  day  of 
the  iermi  the  plaintiff,  without  notice  to  her 
ooiinsel;  caused  the  following  motiim  to  be 
entered  on  the  motion  docket  of  the  court, 
1^.:  "In  this  cause  the  plaintiff  moves  the 
court  for  an  order  dismissing  her  suit 
a^inst  the  defendant  railroad  company, 
without  prejudice  in  any  way  to  her  right 
of  action  against  the  said  railroad  com- 
pany." Prior  to  the  hearing  of  said  mo- 
tion, Messrs.  Lassing  and  Allen  &  Rains, 
by  leave  of  the  court,  appf^ired  and  filed  a 
petition  in  said  cause,  alleging,  among  other 
things,  that  petitioners  were  plaintiff's  at- 
torneys of  record,  and,  as  such,  instituted 
the  suit,  and  had  a  lien  on  plaintiff's  right 
of  action  for  their  compensation;  that,  un- 
der the  contract  of  employment  made  by 
petitioners,  they  would  be  entitled,  if  case 
should  be  ctHnpromised,  to  one  ffnirth  of  the 
recovery,  in  lien  of  fees  for  their  services, 
and,  if  said  case  was  prosecuted  to  final 
judgment,  they  would  be  entitled  to  more 
than  one  fourth  of  the  recovery,  to  be  gov- 
erned by  the  extent  of  services  rendered, 
but  not  to  exceed  one  half  of  the  recovery. 
It  is  alleged  that  petitioners  are  interested 
in  any  step  or  move  which  may  be  taken  in 
■aid  suit,  and  t^t  petitioners  are  entitled 
to  prosecute  said  soil  to  final  judgment,  be- 
cause of  their  intact  in  said  suit,  and  their 
lien  <Hi  the  plaintiff's  right  of  action;  that 
petitioners  have  not  been  paid  for  their  ser- 
vices in  said  cause;  and  that  plaintiff  is  in- 
solvent, and  unable  to  pay  their  fees  unless 
she  obtains  a  recovery  in  said  cauee.  Peti- 
tioners resisted  the  right  of  plaintiff  to  dis< 
miss  her  suit^  and  asked  leave  of  the  court 
to  be  allowed  to  prosecute  said  suit  in  plain- 
tUTs  name  to  final  reoovery,  and  to  be  made 
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joint  parties  with  plaintiff  in  said  suit. 
This  petition  was  signed  and  sworn  to.  On 
the  8th  November,  1902,  plaintiff,  by  her 
attorneys,  Whitaker  &  Lytle  and  A.  B.  Neal, 
interposed  a  donurrer  to  the  petiti<m,  which 
was  Biutained  by  the  court,  and  the  original 
suit  dismissed  on  the  motion  of  plaintiff. 
The  substance  of  the  demurrer  was  that 
counsel's  lien  on  the  right  of  action  cannot 
be  enforeed  so  long  as  plaintiff  fails  or  re- 
fuses to  prosecute  the  suit,  that  plaintiff  is 
alone  entitled  to  prosecute  said  right  of  ac- 
tion, and  that  petitioners  are  not  entitled 
to  be  made  parties  to  said  action.  We  are 
constrained  to  believe  Vbis  contenticm  sound. 
The  object  of  the  legislature  in  giving  an 
attom^'a  lien  on  the  rij^^t  of  action  was 
to  prevent  the  cmnpromise  and  settlem^t 
of  cases  out  of  court,  so  as  to  defeat  the  col- 
lection of  fees  for  professional  services  ren- 
dered. It  was  not  contemplated  by  the  act 
that  suitors  should  thereby  be  precluded 
from  managing  their  cases  or  dismissing 
them  at  pleasure.  In  Illinoia  C.  R.  Co.  v. 
WeUs,  104  Tenn.  707.  69  S.  W.  1048,  in 
considering  this  statute,  it  is  said:  "The 
lien  which  the  statute  fixes  on  the  plaintiff's 
right  of  action  follows  the  transition  with- 
out interruption,  and  simply  attaches  to 
that  into  which  the  right  of  action  is 
merged.  If  a  judicial  recovery  is  obtained, 
the  lien  attaches  to  that;  if  a  compromise 
agreement  is  made,  the  lien  attaches  to  that ; 
and  in  each  case  the  attorney's  iatereet  is 
such  tiiat  it  cannot  he  defeated  or  satisfied 
by  a  vi^untary  payment  to  his  client  with- 
out his  consent"  "Since  the  passage  of  this 
act,  as  before,  the  plaintiff  may  prosecute 
or  compromise  or  dismiss  his  suit  at  will, 
and  the  defendant  is  liable  only  for  such 
sum  as  may  be  adjudged  or  stipulated  in 
the  plaintiff's  favor."  It  is  insisted,  how- 
ever, that  the  question  presented  in  that 
case  was  whether  counsel  of  record  were  en- 
titled to  a  lien  on  the  amount  paid  to  plain- 
tiff by  way  of  compromise,  and  that  the 
question  presented  in  this  record  was  not 
involved  in  the  Wells  Case.  Counsel  insist 
the  question  now  presented  is  whether  the 
plaintiff  can  defeat  and  defraud  her  attorney.'* 
of  their  lien  on  her  right  of  action  by  di.<4- 
missing  her  suit,  the  plaintiff  being  insol- 
vent and  unable  to  pay  their  fees.  As  al- 
ready stated,  it  is  not  shown  or  charged  in 
the  petitifm  of  counsel  that  plaintiff  has 
settled  or  compromised  her  suit,  or  has 
acted  fraudulently  or  collusively  with  the 
defendant  company.  The  allegation  merely 
is  t^at  she  has  directed  the  dismissal  of  her 
suit  without  prejudice,  and  petitioners  ob- 
ject to  such  dismissal,  and  ask  the  court  for 
leave  to  prosecute  the  suit  to  final  jud^ent 
in  the  plaintiff's  name.  Counsel  cite  in 
support  of  this  contention  Ttoiggs  v.  Cham- 
hera,  66  Ga.  279;  Moses  v.  Bagley,  56  Ga. 
283;  Coleman  v.  Ryan,  58  Ga.  132.  The 
Georgia  decisions  hold  that  the  plaintiff 
will  not  be  allowed  to  dismiss  or  discon- 
tinue his  suit,  over  the  objection  of  bis  at- 
torney, without  paying  his  charges.  Those 
cases,  howevra*,  are  based  on  a  slatute  which 
not  only  gives  an  attorney's  lien  on  the  suit. 
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but  provides  that  the  attorney  may  conti-ol 
the  suit  to  aiforce  his  lien  for  the  amount 
due  him  for  aerricea.  Ga.  Code,  S  2814. 
By  the  act  of  1826  (Shannon's  Code,  S  4940), 
suits  may  be  dismissed,  in  writing,  out  of 
term  time,  as  well  as  in  term  time,  and  fur- 
ther  costs  saved.  So  it  was  held  in  Sharpe 
T.  Allent  11  Lea,  521,  that,  by  virtue  of  this 
statute,  a  dismissal  of  a  suit  in  vacation 
puts  an  end  to  the  suit,  and  terminates  ihe 
c<mtrol  of  the  court  over  it.  The  jurisdic- 
tion of  the  court  over  it  ceases,  except  to 
reaider  judgment  for  costs.  See  also  Stan- 
ton T.  Houston,  12  Heisk.  266.  So,  in  Yoak- 
ley  V.  Uawley,  6  Lea,  673,  it  was  held  that 
the  attorney  cannot  prosecute  or  defend  in 
the  name  of  hia  client  against  the  latter's 
consent.  The  fact  that  the  attorney  may 
be  interested  to  continue  the  defense,  in  or- 
der to  secure  his  fee  does  not  give  the  right 
to  control  the  case.  The  court  in  that  case 
continues:  "She  [the  plaintiff]  had  the 
rig^t,  as  we  have  repeatedly  held,  to  dismiss 
or  o<nnipromise  her  suit,  independent  of 
their  wishes,  and  this  right  was  beyond 
their  control."  Stephens  v.  Nashville,  C. 
&  St.  L.  R.  Co.  10  Lea,  450;  Thompson  v. 
Thompson,  3  Head,  529.  The  question,  then, 
is  presented,  wheth^  these  holdings  are 
changed  or  modified  by  Acts  1880,  chap.  243. 
In  llUnoxa  0.  B.  Co.  v.  WelU,  104  Tenn.  711, 
69  S.  W.  1043,  it  was  held  "that  this  act 
does  not  deprive  the  plaintiff  of  the  right  to 
control  her  own  suit,  nor  make  all  defend- 
ants in  suits  brou^t  in  courts  of  record 
liable  for  the  fees  of  plaintiff's  attorneys. 
Since  the  passage  of  this  act,  as  before,  the 
plaintiff  may  prosecute  or  compromise  or 
dismiss  her  suit  at  will,  and  the  defoidant 
is  liable  only  for  such  sum  as  may  be  ad- 
judged or  stipulated  by  compromise  in  plsin- 
tiff'e  favor."    We  may  observe  that  if  the 


act  of  1899  had,  in  terms,  undertaken  to  de- 
prive  the  plaintiff  of  the  right  to  control 
nlB  own  suit,  it  vould  he  open  to  grave  con- 
stitutiooal  objeeticms;  but,  as  held  in  the 
Welle  Case,  the  act  does  not  expressly  or  by 
necessary  implication  import  such  a  mean- 
ing, but  leaves  the  plaintiff  to  prosecute, 
compromise,  or  dismiss  his  suit  at  will.  So 
we  think  that  public  policy  and  private 
right  would  be  best  subserved  by  adhering 
to  the  rule  so  long  adopted  in  this  state, 
both  by  statute  and  legal  practice,  of  per- 
mitting a  litigant  to  dismiss  her  suit  with- 
out the  intervention  of  her  attorn^.  If, 
for  instance,  a  complainant  in  a  bill  for  di- 
vorce should  conclude  to  withdraw  her  com- 
plaint and  become  reconciled  to  her  hus- 
band, should  the  dismissal  of  her  suit  be 
prevented  by  her  attorney,  and  he  be  per- 
niitted  to  become  coplaintiff  with  her  in  the 
prosecution  of  hsc  suit,  because  by  attach- 
ment he  has  impounded  property  of  the  hus- 
band to  secure  her  alimony!  This  very  case 
was  recently  before  this  court,  wherein  it 
was  seriously  contended  by  counsel  that  he 
had  a  lien  on  complainant's  cause  of  action, 
and  the  bill  could  not  be  dismissed  without 
the  settlement  of  his  fees.  It  is  needless  to 
say  that  the  question  was  resolved  adverse- 
ly to  the  contention  of  counsel.  A^n,  it 
would  seem  that  a  litigant  has  a  right  to 
say  when  he  will  no  longer  incur  the  liabil- 
ity of  a  bill  of  costs  for  the  prosecution  of 
a  suit.  If  he  has  no  right  to  control  this 
matt^,  his  counsel  can  carry  him  through 
all  the  courts,  and,  at  the  end  of  a  long 
litigation,  leave  him  mulcted  in  a  heavy  bill 
of  costs. 

We  are  unable  to  agree  with  counsel  in 
their  construction  of  the  statute,  and  the 
result  is  that  the  judgment  of  the  Omnut 
Cowrt  must  he  affirmed. 


TEXAS  SUPI 
T.  S.  GAERISON,  Appt., 

V. 

J.  W.  COOKE. 
(  Tex  ) 

Time  is  ot  tbe  essence  of  a  aiibscriptioii 
aontrmct  to  pay  money  for  tbe  cost  of  a 
railroad  In  consideration  of  Its  equipment, 
and  the  rannlng  of  trains  on  or  before  a 
apeclflud  date,  and  tbe  nlwcrlptlon  cannot  be 
enforced  if  tbe  road  Is  not  completed  hj  tbe 
time  specified. 

(Kebmiry  19,  1908.) 

QUESTIONS  certiEed  by  the  Court  of 
Civil  Appeals  for  the  First  Supreme 
.Tudicial  Diatrict,  which  arose  upon  appeal 
by  plaintiff  from  a  judgment  of  the  Panola 
County  Court  in  favor  of  defendant  in  an 

KOTK. — As  to  when  time  la  of  tbe  essence  of  a 

contract,  see  also  note^  to  Boettler  v.  Tendlck 
(Tel.)  5  T..  K.  A.  270;  King  Iron  Bridge  A  Mfg. 
Co.  T.  St.  Ixmls  (C.  C.  E.  D.  Uo.)  10  L.  R  A. 
820,  and  Frink  v.  Tbomas  (Or.)  12  L.  R.  A. 
2.1fl;  alBo  Dyer  v.  Duffy  (W.  Va.)  24  B.  A. 
».<!». 

61  L.  R.  A. 


lEME  COURT. 

I  action  brouf^t  to  enforce  a  subscription  in 
I  aid  of  the  construction  of  a  railroad.  An* 
Bwere  favorable  to  defendant  returned. 
Tbe  facta  are  stated  in  the  opinion. 
MeMarg.  Blvnmt  SB  OarrlMni  and  OlamA* 
Pollard  for  appellant. 

I     Measrt.  J.  H.  Long;,  J.  O.  Woolwort^ 
and  H.  M.  Nelson,  for  appellee: 

Where  a  party  contracts  to  perform  cer- 
tain work  or  labor  in  a  specified  time  and 
manner,  the  time  is  as  much  of  the  essence  of 
the  contract  as  the  manner  in  which  the 
work  was  to  be  done. 

Batsell  V.  St.  Louis,  A.  d  T.  R.  Co.  4  Tex. 
Civ.  App.  584,  23  S.  W.  552;  MoFarland  v. 
Lyon,  4  Tex.  Civ.  App.  589,  23  S.  W.  554; 
Beach,  Modem  Law  of  Contracts,  9f  618, 
618 ;  Morrieon  v.  Wells,  48  Kan.  494,  29 
Fae.  601 ;  Piohering  t.  Oreemoood,  114 
abas.  476  {  Blater  v.  Bmeraon,  10  How.  224, 
16  L.  ed.  626;  Sill  T.  Behool  Dist.  No,  t,  17 
Me.  316;  Thomas  v.  Hammond,  47  Tex.  43; 
Miller  v.  Fichthom,  31  Pa.  260;  Com 
Braj/,  28  Tex.  247;  1  Oreenl.  Er.  8  28^  A; 
2  Wharton,  Er.  S  1027. 
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The  donee,  GarriBon,  would  have  to  show 
by  hiM  pleading  and  proof  that  he  had  oom- 
luied  with  his  part  of  the  obligaticm,  and 
that  he  had  complied  with  the  craditions  of 
•aid  contract  or  subecription. 

Low  V.  Studahaker,  110  Ind.  57,  10  N.  E. 
301;  BickeU  v.  Anderaon,  63  Mich.  421,  30 
N.  W.  78;  Cottage  Street  M.  E.  Church  v. 
Kendall,  121  Mass.  52S,  23  Am.  Kep.  286. 

The  promisee  must  have  expended  monqr, 
furnished  materials,  or  bestowed  labor,  upon 
the  faith  of  the  promise. 

Biehelieu  Botel  Go.  t.  IntematUMol  Mil- 
itary Encampment  Co.  140  HI.  248,  29  N.  E. 
1044;  Presbyterian  Church  v.  Cooper,  112 
N.  Y.  617,  3  L.  R.  A.  468,  20  N.  E.  362. 

Messrs.  Spemiiw  A  Beott,  also  for  ap- 
pellee: 

The  construction  of  the  railroad  and  its 
operation  as  contemplated  in  appellee's  sub- 
scription were  not  matters  in  which  he  had 
any  raoperty,  right,  or  otho-  immediate  in- 
terest  or  concern;  he  could  neither  control, 
accept,  nor  reject  it.  His  contract  of  sub- 
scription was  purely  voluntary,  and  could 
only  become  binding  on  him  on  performance 
of  such  conditions  as  he  choee  to  impose 
on  it. 

Persinger  v.  Bevill,  31  Fla.  364,  12  So. 
366;  Indianapolis,  D.  d  C.  B.  Co.  y.  HoImM, 
101  Ind.  348;  Low  t.  8tudabah&;  110  Ind. 
67,  10  N.  E.  301;  Moore  v.  Campbell,  111 
Ind.  328,  12  N.  E.  405;  Burlington  d  M. 
River  R.  Co.  v.  Boest^,  1 6  Iowa,  566 ; 
Thompson  v.  Oliver,  18  Iowa,  417;  Law- 
rence v.  Smith,  67  Iowa,  701,  11  N.  W.  674; 
Van  Buren  Div.  of  Toledo  d  S.  E.  B.  Co.  v. 
Lamphear,  54  Mich.  675,  20  N.  W.  S90; 
Port  Huron  d  N.  W.  R.  Co.  v.  Richards, 
00  Mich.  677,  61  N.  W.  680;  Missouri  P.  R. 
Co.  V.  Levy,  17  Mo.  App.  501;  Yeatman  v. 
Broadtcell,  1  La.  Ann.  424;  Bohn  Mfg.  Co. 
V.  Lewis,  45  Minn.  164,  47  N.  W.  662;  Siok- 
els  T.  And«r*on,  63  Mich.  421,  30  N.  W.  78; 
Broton  v.  Dibble,  66  Mich.  620,  32  N.  W. 
656. 

Mr.  W.  R.  Anderson,  also  for  appellee. 

Oalnea,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  following  questions  have  been  certi- 
fied for  our  detennination : 

"In  this  cause  now  pending  before  this 
court  on  motion  for  rehearing  we  are  ad- 
Tlaed  tiiat  a  number  of  otheor  claims  of  a 
like  nature,  growing  out  of  the  same  trans- 
action, are  dependent  upon  the  result  of  this 
ease,  and  for  that  reason,  and  because  this 
court  is  not  unanimous  in  the  conclusi<ni 
already  reached  to  affirm  the  judgment,  and 
are  in  doubt  as  to  the  correctness  of  our 
judgment,  we  certify  for  your  decision  the 
ijuestions  hereafter  set  out.  The  facts, 
as  disclosed  by  the  record,  are  as  follows: 
Some  time  in  the  spring  of  1898  T.  S.  Qar- 
Tison,  the  appellant,  induced  J.  W.  Cooke 
and  other  dtizens  d  Carthage,  Texaa,  to 
«xeeate  and  deliver  to  him  the  following  in- 
struments, with  the  amount  for  which  each 
was  to  be  bound  set  (Opposite  the  respective 
^gnatures: 
«1  L.  B.  A. 


"The  State  of  Texas,  1 
Panola  County.  f 

"Know  all  men  by  uiese  ^esenta,  thai  we, 
and  each  of  us,  whose  names  are  subscribed 
below,  for  and  in  consideration  of  T.  S.  Gar- 
rison constructing,  equipping,  and  operating 
I  a  line  of  railroad  from  'Kmpson,  Shelby 
county,  Texas,  to  Carthage,  Panola  county, 
Texas,  and  the  running  of  daily  trains  be- 
tween said  points  for  the  acctnnmodation  of 
freight  and  passenger  tratOe  on  or  before 
the  1st  day  of  October,  1898,  agree  to  pay 
the  amounts  set  opposite  our  respective 
names  to  such  persons  as  said  T.  S.  Garri- 
son designates;  said  amounte  to  be  paid 
when  the  road  is  completed  and  daily  trains 
are  running  over  same  to  the  town  of  Car- 
thage. "J.  W.  Cooke." 

"350.00. 

The  time  cd  ocmpletion  to  Carthage  was 
subsequently  attended  by  agreement  of  par- 
ties to  November  1,  1898.  The  appellant 
proceeded  with  the  construction  of  the  pro- 
posed road,  which  was  known  as  the  'Mar- 
shall, Timpson  &  Sabine  Pass  Railroad,'  ahd 
by  about  tne  first  of  the  year  1899  had  com- 
pleted it  to  within  about  half  a  mile  oi 
Carthage.  Appellant  then  sold  the  road  to 
the  owners  of  a  competitive  railroad,  the 
Texas,  Sabine  Valley,  Sc.  Northwestern  Rail- 
road; and  these  parties,  by  March  1,  1899, 
but  not  before,  completed  the  proposed  road 
to  Carthage,  and  had  daily  trains  running 
thereon  as  stipulated  in  the  contract.  When 
the  road  was  sold  to  them  by  appellant,  it 
was  stipulated  by  him  that  it  should  he 
completed  to  Carthage  as  per  contract, 
though  it  would  have  suited  the  purchasers 
better  to  ecnutruct  it  by  a  different  route  to 
another  point.  On  the  completion  of  the 
line  to  Carthage,  appellant  demanded  the 
subscription,  but  appellee  refused  to  pay, 
whereupon  this  suit  was  brought.  Appellee 
defended:  First,  upon  the  ground  that  time 
was  of  the  essence  of  the  contract,  and  that, 
as  the  road  was  not  completed  by  November 
lat,  his  liability  for  the  subscription  did  not 
attach;  and,  second,  that,  as  the  road  was 
not  built  to  Carthage  by  appellant,  but  was 
sold  out  to  and  completed  by  parties  who 
already  bad  a  railroad  to  Carthage,  he  was 
discharged  from  liability.  Parol  evidence 
was  admitted  to  the  effect  that  the  sub- 
scribers had  contracted  that  the  road  ^ould 
be  in  operation  to  Carthage  by  October  or 
November  1st,  because  they  expected  it,  by 
competiti<m  with  the  other  railroad,  to  affect 
the  rate  of  freight  on  cotton  to  their  advan* 
tage.  A  trial  by  jury  resulted  in  a  judg- 
ment for  appellee. 

"Questions:  (1)  I>oes  the  subscription 
contract  show  upon  its  face  that  time  was 
of  the  eesence  of  the  contract?  (2)  Did  the 
trial  court  err  in  hearing  proof  as  to  the 
!*ituation  of  the  parties,  aiia  the  fact  that 
the  subscribers  expected  to  derive  benefit 
from  the  construction  of  the  road  by 
the  date  named  in  the  way  of  reduction  in 
freight  rates  on  cotton  T  (3)  Would  the 
fact  that  appellant  did  not  complete  Uia 
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road  himself,  but  sold  out  to  a  rival  ,road, ' 
which  completed  it,  constitute  a  defense  to 
the  action!  (4)  If  parol  evidence  as  to 
the  situation  of  the  subscriber  at  the  date 
of  the  contract  is  admissible  in  explanation 
of  its  meaning  and  in  aid  of  its  construc- 
tion, must  su^  evidoice  be  confined  to  the 
subscriber  in  question,  or  may  such  inqyii; 
include  his  ooenib«Tii>erB  signed  em- 
temporaneously  with  himT  (6)  Do  the  facts 
show  that  time  was  of  the  essence  of  the 
contract?" 

"It  is  a  familiar  principle  that  in  all 
casea  where  it  is  sought  to  enforce  contracts 
consisting  of  reciprocal  promises,  and  'where 
the  plaintiff  himself  is  to  do  an  act  to  en- 
title himself  to  the  action,  he  must  either 
show  the  act  done,  or,  if  it  he  not  done,  at 
least  that  he  has  performed  evoything  that 
was  in  his  power  to  do.'  Accordingly,  when, 
by  the  terms  of  a  contract,  one  party  is  to 
do  something  at  or  before  a  specified  time, 
and  when  he  fails  to  do  such  thing  within 
that  time,  he  could  not  afterwards  claim 
the  performance  of  a  contract  if  the  stipula- 
tion aa  to  time  were  oniBtrued  according  to 
its  literal  terms.  The  rule  of  the  common 
law  was  that  'time  is  always  of  the  essence 
of  the  contract.'  When  any  time  is  fixed 
for  the  completion  of  it,  the  contract  must 
be  completed  on  the  day  specified,  or  an 
action  will  lie  for  the  breach  of  it."  Pol- 
lock, Cont.  "4(i2.  The  rule  is  also  an- 
noimced  by  the  elemratair  text-writers  that 
at  law  time  is,  in  general,  of  the  essence  of 
the  contract.  Bishop,  Cont.  8  1344;  An- 
aoa,  Cont.  331;  Clark,  Cont.  596.  See  also 
Beach,  Modem  Law  of  Contracts,  §9  617 
«f  aeq.  We  understand  the  rule  to  apply 
where  one  party  agrees  to  pay  money  to  the 
other  in  consideration  of  the  doing  of  an  act 
by  such  other  within  a  specified  time.  In 
general,  in  such  a  case,  the  promise  to  pay 
cannot  be  enforced,  unless  the  act  be  per- 
formed within  the  time.  Questions  calling 
for  its  application  have  frequently  arisen 
in  cases  hka  the  one  now  before  us, — that  ia 
to  say,  in  cases  of  subscriptions  for  the  con- 
struction of  railroads  and  other  like  im- 
provements,— and,  so  far  as  we  have  been 
enabled  to  discover,  where  there  is  nothing  on 
the  face  of  the  contract  itself  tending  to 
show  tiiat  time  was  not  of  the  essence  of  the 
engagement,  it  has  been  nearly,  if  not  quite, 
uniformly  held  that,  if  the  work  was  not 
completed  within  the  specified  time,  the 
promisor  was  not  liable.  Such  was  the  case 
of  Emerson  v.  Slater,  22  How.  28,  16  L.  ed. 
;iCO.  There  a  railroad  company  became  em- 
barrassed, and  was  unable  to  pay  the  con- 
tractor, and  a  pereon  interested  in  the  com- 
pany agreed  to  give  the  contractor  his  indi- 
vidual promissory  notes  if  he  would  finish 
the  work  a  certain  day;  and  it  was  held 
that  the  contractor  could  not  recover,  be- 
cause he  had  not  finished  the  work  within 
the  stipulated  time.  The  case  was  cited 
with  approval,  and  the  rule  was  followed,  in 
the  following  cases:  Jones  v.  United 
IStites,  96  U.  S.  28,  24  L.  ed.  646;  Jordan 
V.  Newton,  116  Mich.  674,  76  N.  W.  130; 
Peritiniier  v.  Bevill,  31  Fla.  364.  12  So.  866. 
61  L.  R.  A. 


See,  also,  to  same  effect,  Indianapolia  D.  A 
C.  R.  Co.  V.  Bolmta,  101  Ind.  348;  Bohn 
Mfg.  Co.  V.  LewiB,  46  Minn.  164,  47  N.  W. 
652.  The  principle  has  been  applied  evoi 
as  to  subscriptions  for  stock  in  a  railroad 
company,  where  the  subscription  is  made 
upon  condition  that  the  road  is  to  be  com- 
pleted within  a  certain  time.  But  the  case 
before  tu  is  a  stronger  one.  A  stockholder 
acquiree  an  interest  in  the  company, — a 
property  right.  A  promisor  of  a  bonus  to 
a  railroad  company  acquiree  no  right  by  a 
construction  of  the  road.  He  looks  only  to 
the  incidental  advantages  that  may  result 
from  such  construction.  It  would  seem  but 
rea8<»iable  that  in  the  latter  case  the  prom- 
isee should  be  held  to  a  rigid  compliance 
with  the  conditions  of  the  contract.  In  the 
case  of  Presidio  Uin.  Co.  v.  Bullis,  68  Tex. 
581,  4  S.  W.  S60,  this  principle  was  held 
applicable  to  a  contract  for  the  sale  of  real 
estate,  to  which  ordinarily  a  less  rigid  rule 
applies.  In  that  case  the  court  says:  "It 
was  left  entirely  at  the  option  of  Cook 
whether  he  would  take  the  land  at  the  end 
of  the  year  or  not;  and,  in  such  cases  it  ia 
the  genra^l  rule,  to  which  this  case  is  do 
exception,  that  time  is  of  the  essence  of  the 
contract."  So,  in  this  case,  the  appellant 
did  not  bind  himself  to  do  anything,  and  the 
appellee  merely  promised  to  pay  in  consider- 
ation of  the  construction  of  the  railroad  on 
or  before  a  certain  day. 

A  contract  to  pay  money  in  consideration 
that  the  pnxnisee  will  build  a  railroad  by  a 
c«*tain  time  implies  very  clearly  that  that 
money  is  to  be  paid  only  on  condition  that 
the  road  be  constructed  within  the  time; 
and,  in  our  opinion,  time  in  such  a  case  is 
of  the  essence  of  the  contract.  The  fact 
that  the  parties  by  subsequent  agreement 
extended  the  time  for  the  completion  of  the 
road  shows  that  such  was  their  own  con- 
struction of  Ihe  contract,  and,  even  if  it 
were  a  doubtful  matter,  ought  to  have  a 
controlins  effect  in  determining  tJidr  inten- 
tion. The  cases  mainly  relied  upon  by 
counsel  for  appellant  are  Traer  v.  Stuart, 
46  Iowa,  15;  Front  Street,  if.  &  0.  R.  Co. 
V.  Butler,  50  Cal.  574;  and  Seley  v.  Texcu 
d  at.  L.  R.  Co.  2  Tex.  App.  Civ.  Cas.  (Will- 
son),  5  97,  p.  66.  The  contract  in  each  of 
the  two  cases  first  mentioned  contained 
special  stipulations  as  to  the  time  of  pay- 
ment, from  which  the  court  drew  the  infer- 
ence that  the  time  of  special  perftxmanoe 
was  not  an  essential  feature  of  tne  contract. 
They  ar^  therefore,  whether  correctly  or  in- 
correctly decided,  distinguishable  from  the 
present  cose.  Seley  v.  Texas  &  St.  L.  £.  Co. 
is  based  principally  up<m  the  authority  <rf 
the  other  two  casea,  and  may  also  be  dis- 
tinguished fnmi  the  case  before  us  by  rea- 
son of  a  difference  in  the  stipulations  in  the 
contract. 

TT'p  an»w;er  (?ic  first  question  i«  the 
affirmative,  and,  since  the  parol  evidence 
introduced  did  not  tend  to  show  that  the  in- 
tention of  the  parties  was  not  to  make  time 
an  essmtial  element  in  the  agreement,  we 
deem  it  unnecessary  to  answer  the  others. 
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WISCONSIX  SUPREME  COURT. 


STATE  of  Wisconsin  em  rel.  Jacob  OAR- 
RETT 

V. 

William  H.  FROEHLICH. 

(  Wis  ) 

Tfe«  levtslatmre  eannot  appropriate 
money  from  the  pnbltc  funds  to  re- 
deem war  rants  issned  nnder  an  In- 
▼aUd  law  providing  lor  the  treatment  of 
Inebrlatn  at  public  ezpenn,  which  are  In  the 
hand!  of  Innocent  purchasers,  where  the  Con- 
stitution provides  that  taxation  shall  be  uni- 
form, and  requires  the  leelalature  to  provide 
a  tax  aulllclent  to  defray  the  estimated  ex- 
penses of  the  state,  since  thesa  provisions 
require  taxes  to  be  tor  a  public,  and  not  for 
a  private  purpose. 

(Wiiulow  and  Dodge,  JJ.,  ditamt.) 
(March  21,  1903.) 

ON  MOTION  to  quash  an  alternative  writ 
of  mandamuH  which  had  been  granted  to 
compel  defendant,  as  secretary  of  state,  to 
draw  a  warrant  on  the  state  treasurer  for 
money  which  had  been  appropriated  in  favor 
of  the  relator.  Granted. 

Statement  by  Cassoday,  Ch.  J.: 
October  22,  1902,  the  relator  filed  in  this 
court  a  petition  for  an  alternative  writ  of 
mandamus  to  compel  the  defendant,  as  sec- 
retary of  state,  to  draw  a  warrant  on  the 
state  treasurer,  payable  to  him,  for  $408.36, 
in  the  mnnoer  provided  by  chapter  468,  p. 
695,  f^ws  1901,  or  show  cause  to  the  con- 
trary. 

The  petition  alleges,  in  effect,  that  the  re- 
lator was  a  resident  and  citizen  of  Eau 
Claire;  that  after  the  enactment  of  chapter 
203,  p.  338,  Laws  1895,  providing  for  the 
Keeley  treatment  and  cure  of  inebriates,  and 
during  1895,  1896,  and  1897,  one  Dr.  Mont- 
gomery established  and  maintained  the  Eau 
Claire  Institute  for  such  treatment  of  in- 
^riates ;  that  eight  persons  therein  named 
were  treated  by  such  institute  upon  certified 
orders  of  county  judges  at  the  expense  of 
the  respective  counties  sending  them,  as  pre- 
scribed in  that  act;  that  the  aggregate 
amount  of  the  expense  of  such  treatment 
of  said  eight  persons  was  $815 ;  that  between 
September  10,  1895,  and  February  2,  1897, 
the  relator  sold  and  delivered  to  Dr.  Mont- 
gomery Merchandise  and  supplies  to  the 
amount  of  $815,  and  received  in  payment 
therefor  an  assignment  from  Dr.  Montgom- 
ery of  said  orders  for  the  commitment  and 

Note.— As  to  right  to  use  public  money  for 
treatment  of  Inebriates,  see  also.  In  tbls  series, 
Baltimore  v.  Keeley  Institute  (Ud.)  27  L.  R.  A. 
«46;  B«  House  (Colo.)  88  L.  R.  A.  832;  and 
Wisconsin  Keeley  luBtltute  Co.  v.  Milwaukee 
County  (Wla)  36  L.  R.  A.  55. 

Aa  to  richt  to  use  public  money  for  payment 
of  a  claim  based  on  merely  moral  oUlgatlon, 
see  Conlln  v.  Ban  Francisco  (Cal.)  83  L.  B.  A. 
752. 

61  L.  R.  A. 


treatment  of  such  inebriates  to  the  amount. 

of  $815,  which  orders  are  still  owned  by  the- 
relator,  as  an  innocent  purchaser  thereof,, 
and  that  they  are  wholly  unpaid;  that  after 
the  relator  so  purchased  such  orders  and 
held  the  same,  this  court,  on  February  2,^. 
1897,  decided  that  chapter  203,  p.  338,  Laws 
1895,  was  unconstitutional  and  void  (Wit- 
consin  Keeley  Inatititie  Co.  v.  Mihcaukee- 
County,  95  Wis.  153,  36  L.  R.  A.  55,  70  N. 
W.  68) ;  that  chapter  468,  p.  686,  Laws  1901. 
was  enacted  to  reimburse,  at  least  in  part, 
the  relator  and  other  holders  of  similar  or- 
ders for  monejf  so  paid  out  and  expended  by 
them;  that  within  sixty  days  after  the  pub- 
lication of  that  act  the  relator  filed  with 
the  secretary  of  state,  state  treasurer,  and 
attorney  general,  as  the  auditing  committee- 
provided  for  therein,  the  said  couni?  orders 
so  purchased  by  him,  with  full  proof  that  he 
was  such  innocent  purchaser,  and  the  same- 
were  audited  by  such  committee  at  $810; 
that  several  other  persons  holding  similar 
orders  so  filed  the  same  and  made  similar 
proof  before  the  committee,  and  the  same 
were  audited  by  such  committee;  that  all 
orders  so  filed  with  the  committee  and  aud- 
ited amounted  in  the  a^regate  to  $49,658.- 
44,  which  orders  or  claims  should  be  paid 
pro  rata  out  of  the  $30,000  appropriated  by 
chapter  408,  p.  695,  Laws  1001,  and  that  the 
relator's  proportionate  share  thereof  is- 
$492.36;  that  the  state  treaKurer  has  in  his 
hands  the  $30,000  so  appropriated,  and  the 
same  has  not  been  appropriated  for  any 
other  purpose;  that  it  is  the  duty  of  the 
secretary  of  state  to  draw  his  warrant  on 
the  state  treasurer  payable  to  the  relator 
for  his  proportionate  share  of  such  appropri- 
ation, to  wit,  $492.36,  and  the  duty  of  th» 
state  treasurer  to  pay  the  same,  but  that 
the  secretary  of  state  has  refused,  and  still 
does  refuse,  to  draw  such  warrant,  and  the 
state  treasurer  stilt  refuses  to  pay  to  the 
relator  the  amount  stated,  and  that  such 
refusals  are  upon  the  sole  ground  that  chap- 
ter 468,  p.  695,  Laws  1901,  is  unconstitution- 
al and  void. 

On  such  petition  an  alternative  writ  of 
mandamus  was  issued  by  this  court  as 
prayed,  October  22,  1902,  and  on  November 
11,  1902,  the  secretary  of  state,  by  E.  E. 
Hicks,  attorney  general,  appeared,  and  by 
way  of  return  to  the  alternative  writ  of 
mandamus  moved  the  court  to  quash  the 
writ,  for  the  reason  that  the  facts  stated 
were  not  sufficient  to  constitute  a  cause  of 
nctiou, 

Messrs.  Wlokham  &  Farr  and  Rran.. 
Merton,  ft  Newbury,  for  relator: 

This  proceetling  is  properly  brought  in 
this  court  to  enforce  a  statutory  du^  im- 
posed on  a  state  officer,  in  order  to  enable- 
the  relator  to  recover  money  due  him  from 
the  state. 

fttate  ex  rel.  A'eir  Richmond  T.  Davidson,. 
114  Wis.  56."*,  .58  L.  R.  A.  739,  88  N.  W.  596, 
90  N.  W.  1067. 
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The  state  legislature  has  authority  to  ex- 
•crcise  any  and  all  legislative  powers  not  del- 
egated to  the  Federal  govertunent,  nor  ex- 
pressly or  by  ueceasary  implication  prohib- 
ited by  the  national  or  atate  ConstitutiOD. 

IhuL;  Jforthioestem  Nat.  Bank  v.  Bupe- 
rior,  103  Wia.  43,  79  N.  W.  64;  Wiaoonam 
■O.  R.  Co.  V.  Tai/lor  County,  52  Wia.  60,  8 
N.  W.  833;  State  es  rel.  Tesch  v.  Von  Baum- 
tach,  12  Wis.  310;  Overshtner  v.  State,  156 
Ind.  187,  51  L.  R.  A.  748,  5fl  N.  E.  468; 
State  V.  Aarragamett,  16  R.  I.  424,  3  L. 
R.  A.  295,  16  Atl.  001;  State  ex  rel.  Hicka 
V.  StevBTU,  112  Wis.  170,  88  N.  W.  48. 

The  legislative  conBtruction  of  the  Con- 
atitution,  continued  ivithout  question  for  a 
long  number  of  yeara,  has  great  weight  in 
-determining  the  eonatitutionality  of  the  law. 

State  V.  Oerhardt,  145  Ind.  439,  33  L. 
R.  A.  313,  44  N.  E.  469;  State  v.  Narragan- 
sett,  16  R.  I.  424,  3  L.  R.  A.  295,  16  Atl. 
901;  People  ex  rel.  Mooney  t.  Butchinaon, 
172  111.  486,  40  L.  R.  A.  770,  50  N.  E.  599; 
Boyden  v.  lirookline,  8  Vt.  286;  Bruce  v. 
Schuyler,  9  111.  221,  46  Am.  Dec.  447;  Maker 
V.  State,  1  Port.  (Ala.)  265,  26  Am.  Dec. 
379;  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
.  932,  933 ;  Dean  v.  Borchaeniua,  30  Wis.  236 ; 
Cohen  v.  Virginia,  6  Wheat.  264-418,  5  L. 
ed.  257-294;  'Harrison  v.  State,  22  Md.  468, 
85  Am.  Dec.  658. 

If  a  valid  claim  against  the  state  is  pre- 
sented forpayment,  and  is  correct  in  amount, 
U  is  the  duty  of  the  secretary  of  state  to 
certify  to  its  correctness. 

State  ea  rel.  Sloan  v.  Wamer,  66  Wis. 
271,  9  N.  W.  795,  13  N.  W.  255;  Martin  v. 
State,  61  Wis.  407,  8  N.  W.  248. 

The  appropriation  is  neither  the  giving, 
nor  the  loaning,  of  the  credit  of  the  state. 

Anderson,  Law  Diet.  p.  291;  Rogan  v.  Wa- 
iertoum,  30  Wis.  259;  Bpeer  v.  Blairsville 
Jichool  Directora,  50  Pa.  150;  Exempt  Fire- 
Men'a  Betiev.  Fund  v.  Roome,  93  N.  Y.  313, 
45  Am.  Rep.  217;  Daggett  v.  Colgan,  92  Cal, 
i3,  14  L.  R.  A.  474,  28  Pac.  51;  Kyea  v.  St. 
Croitt  County,  108  Wis.  136,  83  N.  W.  637; 
Wiaconain  C.  R.  Co.  v.  Taylor  County,  52 
Wis.  37,  8  N.  W.  833;  State  ex  rel.  Jonea  v. 
Froehlich  (Wia.)  68  L.  R.  A.  757,  91  N.  W. 
115. 

There  is  nothing  in  the  Constitution  pro- 
viding that  the  legislature  may  make  ap- 
propriation only  for  public  purposes. 

State  ex  rel.  Jfew  Riehmond  t.  Davidaon, 
114  Wis.  663,  58  L.  R.  A.  739,  88  N.  W. 
590,  90  N.  W.  1067. 

The  appropriation  is  supported  hy  consid- 
«rations  that  are  sufficient  to  support  a  di- 
rect tax. 

Ibid. 

The  fund  created  by  licensing  the  sale  of 
intoxicating  liquora  is  under  the  absolute 
control  of  the  legislature,  and  it  may  enact 
sudi  statutes  as  it  deema  fit  for  the  dispo- 
sition thereof. 

17  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  272. 

It  is  not  a  tax,  and  it  may  be  used  for  the 
purpose  of  establishing  homes  for  inebriates. 

Ibid. :  People  ex  rel.  Buckley  v.  Brooklyn 
Bd.  of  Police  d  Emdae,  63  N.  Y.  623. 

To  justify  a  court  in  declaring  a  tax  void, 
<1  L.  S.  A. 


and  arresting  proceedings  for  its  collection, 
the  absence  of  all  posaible  public  interest  in 
the  purposes  for  which  the  fimds  are  raised 
must  be  so  clear  and  palpable  as  to  be  im- 
mediately perceptible  to  every  mind. 

State  esB  rel.  Neu>  Richmond  v.  Davidaon, 
114  Wis.  663,  68  L.  K.  A.  739,  88  N.  W.  596, 
90  N.  W.  1067;  Socna  v.  Racine,  10  Wia. 
271;  Lund  V.  Chippetca  Couttty,  93  Wis. 
640,  34  L.  R.  A.  131,  67  N.  W.  927. 

A  claim  supported  by  a  moral  obligation, 
or  foimded  in  justice  and  equity  in  the  larg- 
est sense  of  those  terms,  or  in  gratitude  or 
charity,  will  support  a  tax  or  appropriation, 

Brodhead  v.  Milwaukee,  18  Wis.  624,  88 
Am.  Dec  711;  State  ea  rel.  McOurdy  v. 
Tappan,  29  Wis.  664,  9  Am.  Sep.  622 ;  Lafe- 
bre  T.  Superior  Bd.  of  Edu.  81  Wia.  660,  61 
N.  W.  962;  Lund  v.  Chippetca  County,  93 
Wis.  640,  34  L.  R.  A.  131,  67  N.  W.  927; 
State  ex  rel.  New  Richmond  v.  Davidaon,  114 
Wia,  563,  58  L.  R.  A.  739,  88  N.  W.  596,  90 
N.  W.  106";  New  Orleana  v.  Clark,  95  U. 
S.  644,  24  L.  ed.  521 ;  United  Statea  v.  Real- 
ty Oo,  163  U.  S.  427,  41  L.  ed.  216,  16  Sup. 
Ct.  Rep.  1120;  New  York  L.  Ina.  Co.  t.  Cuy- 
ahoga County,  46  C.  C.  A.  233,  106  Fed. 
123;  Minneapolis  v.  Janney,  86  Minn.  Ill, 
90  N.  W.  312;  Cooley,  Taxn.  2d  ed.  127, 
128;  Friend  v.  Qilbert,  108  Mass.  408. 

Unless  the  court  can  say  that  no  moral  ob- 
ligation rested  on  the  part  of  the  state  to 
reimburse  these  persons  for  a  portion  of  the 
loss  they  sustained  the  act  is  valid. 

XJnited  Statea  v.  Realty  Co.  163  U.  6.  427, 
41  L.  ed.  216,  16  Sup.  Ct.  Rep.  1120;  y«o 
York  L.  Ina.  Co.  v.  Cuyahoga  County,  46 
C.  C.  A.  233,  106  Fed.  123;  Allen  v.  Smith, 
173  U.  S.  389,  43  L.  ed.  741,  19  Sup.  Ct. 
Rep.  446:  Guthrie  Nat.  Bank  v.  Guthrte,  173 
U.  S.  528,  43  L.  ed.  796,  19  Sup.  Ct.  Rep. 
513;  Curran  v.  Hollialon,  130  Mass.  274; 
Cooley,  Taxn.  2d  ed.  127 ;  State  ex  reL  Sayre 
v.  Moore,  40  Neb.  854.  25  L.  R.  A.  774,  69 
N.  W.  755;  Exempt  Firemen's  Benev.  Fund 
T.  Roome,  93  N.  Y.  313,  46  Am.  Rep.  217; 
Veaeie  v.  China,  60  Me.  618;  Morris  t.  Peo- 
pie,  3  Denio,  380;  People  v.  Budd,  117  N.  Y. 
13,  5  L.  R.  A.  559,  22  N.  E.  670;  Booth  v. 
Woodbury,  32  Conn.  118;  Guilford  v.  Che- 
nango County,  13  N.  Y.  143;  State  ea  rel. 
New  Richmond  v.  Davidaon,  114  Wis.  563, 
58  L.  K.  A.  739,  88  N.  W.  596,  90  N,  W. 
1067;  Newcomb  v.  Smith,  2  Pinney  (Wis.) 
131. 

The  expenditure  of  money  in  this  manner 

is  not  against  the  policy  of  the  law. 

Folachou)  v.  Werner,  51  Wia.  85,  7  N.  W. 
911;  Tippecanoe  County  v.  Lucaa,  93  U.  S. 
108,  23  L.  ed.  822;  Pearaon  v.  State,  56  Aric, 
148,  19  S.  W.  499 ;  Mount  v.  State,  90  Ind. 
29,  46  Am.  Rep.  192;  Scio  Bd.  of  Edu.  v. 
ilcLandahorough,  36  Ohio  St.  227,  38  Am. 
Rep.  682. 

On  motion  for  rehearing. 

The  appropriation  was  made  for  a  public 
purpose.  It  is  supported  by  claims  founded 
in  justice  and  equity,  and  by  a  moral  obli- 
gation on  the  part  of  the  state. 

State  ca  rel.  McCurdy  v.  Tappan,  29  Wia. 
664,  9  Am.  Rep.  622 ;  United  States  v.  Real- 
ty Co.  163  U.  S.  427,  41  L.  ed.  216,  16  Sup. 
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B^.  1120;  Oreighton  v.  San  Francisco, 
42  Cal.  446;  Muloaims  v.  Janesville,  67  Wis. 
24,  2»  N.  W.  685;  l^f«c  v.  Madison,  42  Wis. 
■643,  24  Am.  Kep.  435;  Scio  Bd.  of  Eda.  v. 
McLandahorough,  36  Ohio  St.  227,  38  Am. 
Kep.  582;  Pearson  v.  State,  56  Ark.  148, 
19  S.  W.  490;  Mount  v.  Btate,  90  Ind.  29, 
46  Am.  Rep.  192;  Guilford  v.  Chenango 
County,  13  N.  Y.  143;  Exempt  Fire- 
men's Benev.  Fund  v.  Roome,  98  N.  Y. 
313,  45  Am.  Rep.  217. 

-  Mr.  E.  1ft.  Hleks,  Attorney  General,  for 
<lefend(uit: 

If  the  state  cannot  loan  its  credit,  it 
-cannot  borrow  money  on  its  own  bonds  and 
-then  loan  the  money.  It  cannot  do  indirect- 
ly what  it  cannot  do  directly.  Taxation  can- 
not be  imposed  for  a  private  purpose;  and, 
if  the  state  can  appropriate  for  a  private 
jmrpose  the  money  in  its  treasury,  and  then 
replace  it  by  taxation,  it  can  do  indirectly 
what  it  cannot  do  directly. 

Willinm  Deering  rf  Co.  v.  Peterson,  75 
^inn.  118,  77  N.  W.  568;  Spencer  v.  Joint 
School  Dist.  A'o.  6,  15  Kan.  259,  22  Am. 
Rep.  268;  Oitissens'  Sav.  <f  L.  Asso.  v.  To- 
peka,  20  Wall.  655-664,  22  L.  ed.  455-461; 
Hooper  v.  Emery,  14  Me.  375;  Bristol  v. 
■Johnson,  34  Mich.  123;  Allen  v.  Jay,  60  Me. 
124,  11  Am.  Rep.  185;  Btate  ea  rel.  OHffith 
T.  Osatckee  Tfop.  14  Kan.  418,  19  Am.  Ken. 
99;  Wisconsin  Keclej/  Institute  Oo.  t.  Mtt- 
toaukee  County,  95  Wis.  163,  36  L.  K.  A. 
55,  70  N.  W.  68. 

Private  property  of  a  private  individual 
-can  never  be  taken  for  private  use  under 
any  considerations  without  his  consent. 

Osbom  v.  Hart,  24  Wis.  89,  1  Am.  Rep. 
161;  Witoonain  Water  Co.  t.  Winans,  85 
WU.  26,  20  L.  R.  A.  682,  54  N.  W.  1003. 

The  anly  justification  for  the  distribution 
■of  public  funds  can  he  found  in  the  use  that 
is  made  of  those  funds,  and  that  must  be  a 
public  use. 

State  ex  rel.  New  Richmond  v.  Davidson, 
114  Wis.  663,  58  L.  R.  A.  739.  88  N.  W.  596, 
■90  N.  W.  10G7 ;  Anderson  v.  Hill,  64  Mich. 
477,  20  N.  W.  540;  6  Am.  &  Eng.  Enc.  Law, 
p.  47;  Davidson  v.  New  Orleans,  96  U.  S. 
«7,  24  L.  ed;  616. 

Oassoday,  Ch.  J.,  delivered  the  opinion 
-of  the  court: 

Chapter  203,  p.  338,  of  the  Laws  of  1895, 
providing  "for  the  treatment  and  cure  of 
inebriates  and  persons  addicted  to  the  ex- 
•cessive  use  of  drugs  and  other  narcotics," 
was  held  to  be  unconstitutional  and  void, 
lecause  it  involved  the  imposition  upon  the 
respective  counties  of  the  state,  without 
their  consent,  of  a  tax  for  the  benefit  of 

1>riTate  institutions  and  individuals,  not  the 
egtiimate  objects  of  public  charity.  WiS' 
oonsin  Keeley  Institute  Co.  v.  Milvsmkee 
County,  95  Wis.  153,  168-160,  36  L.  R.  A. 
fi5,  68,  70  N.  W.  68,  70.  In  that  case  it  was 
said  by  the  court  that  "the  act  in  question 
•does  not  go  upon  the  theory  that  the  victim 
of  such  addiction  is  helpless  and  destitute, 
and  hence  the  subject  of  public  charity.  It 
does  treat  such  addiction  as  a  'disease,'  but 
it  does  not  treat  it  as  a  contagious  or  infec- 
«1  L.  R.  A. 


tioua  disease,  and  there  is  no  all^ation  or 
claim  that  it  is  a  contagious  or  infectious 
disease.  The  question  recurs  whether  any 
county  may  be  compelled  to  pay  any  private 
party  for  trraitttient,  medicines,  and  board 
of  any  resident  therein  having  a  disease  not 
contagious  or  infectious,  merely  because  such 
diseased  person  'has  not  the  means  to  pay 
for  said  treatment.'  If  a  county  may  be 
compelled  to  make  such  payment  for  such 
treatment,  medicines,  and  board  of  a  person 
having  such  a  disease,  then  it  logically  fol- 
lows that  every  county  may  be  compelled 
to  pay  private  parties  for  treatment,  med- 
icines, and  board  of  any  person  having  any 
disease,  though  not  contagious  nor  infec- 
tious, provided  the  victim  has  not  the  pres- 
ent means  of  making  such  payment  himself. 
We  are  clearly  of  the  opinion  that  no  such 
]]ower  exists."  The  following  cases  are  there 
cited,  in  which  this  court  had  previously  held 
that  the  legislature  had  no  power  to  compel 
or  authorize  a  municipality  to  raise  mon^ 
by  taxation  for  a  purely  private  purpose: 
Curtis  V.  Whipple,  24  Wis.  350,  1  Am.  Rep. 
187;  Whiting  v,  Hhcboygan  &  F.  du  L.  R. 
Co.  25  Wis.  181,  3  Am.  Rep.  30;  State  ew  rel. 
McCurdy  v.  Tappan,  29  Wis.  664,  684,  9  Am. 
Rep.  622;  Atty.  Gen.  v.  Eau  Claire,  37  Wis. 
4311.  Prom  this  last  case  this  quotation  was 
made  in  the  Keeley  Case  from  the  opinicm 
of  the  court  by  Chief  Justice  Ryan:  "Tax- 
ation is  the  absolute  conversion  of  private 
property  to  public  use.  And  its  validity 
rests  on  the  use.  In  legislative  ^ants  of 
tfae  power  to  municipal  corporations,  the 
public  use  must  appear.  .  .  .  The  legis- 
lature can  dele^te  the  power  to  tax  to  mu- 
nicipal corporations  for  public  purposes  on- 
ly; and  the  validity  of  the  dele^tion  rests 
on  the  public  purpose.  Were  this  otherwise^ 
OS  was  said  at  the  bar,  municipal  taxation 
might  well  become  municipal  plunder."  Thus, 
it  appears  that  chapter  203  was  declared  to 
be  unconstitutional  upon  the  express  ground 
that  it  compelled  any  county  to  pay  out  of 
the  public  moneys  of  the  county,  to  a  private 
party  for  a  purely  private  purpose,  a  sum 
not  exceeding  $130  for  every  inebriate  found 
therein  and  treated  upon  the  order  and  cer- 
tificate of  the  county  judge  thereof,  as  pre- 
scribed in  the  act.  The  case  was  distin- 
guished in  the  later  case  of  Wisconsin  Indus- 
trial School  for  Girls  v.  Clark  County,  103 
Wis.  651.  666,  667,  79  N.  W.  422,  427,  but 
it  was  there  said  by  my  Brother  Marshall 
that  "no  'public  purpose,'  within  any  rea- 
sonable scope  of  the  term,  was  discovered 
in  the  Keeic?  law.  That  was  why  it  met 
the  fate  of  legislation  goine  beyond  the 
boundaries  of  constitutional  limitations. 
True,  stress  was  put  on  the  feature  that  the 
services  of  caring  for  the  committed  persons 
were  performed  by  private  agencies  for  pri- 
vate gain.  But  it  was  not  decided  that  such 
feature  ulone  was  fatal  to  the  law.  The 
combination  of  it  with  the  purely  private 
service  rendered  showed  that  the  entire 
scheme  was  private.  .  .  .  Stress  was 
laid  on  the  fact  that,  in  order  to  enable  a 
person  to  enjoy  the  benefits  of  the  act,  it 
was  not  nqnlsite  that  he  ihoald  be  witJtout 

Digitized  by  Google  ■ 


848 


WiaOOKSIN  SCPRBHB  COURT. 


meani  of  paying  therefor;  destitution  as  to 
present  means,  numey  In  hand,  as  it  were, 
to  make  sndi  payment,  was  all  that  was  re- 
quired. It  was  thus  demonstrated  that  there 
was  an  absolute  absence  of  any  public  pur- 
pose wliatever  covered  by  the  law."  In  a 
still  later  case  it  was  held  by  this  court 
that  "neither  the  county  board  nor  any  coun- 
ty officer  has  any  authority,  under  our  stat- 
utes, to  iucur  any  liability  for  medical  treat- 
ment of  a  pauper  to  cure  him  of  inebriety 
as  a  disease.  A  county  cannot  ratify  the 
unauthorized  acts  of  its  agents  iriueh  are 
beyond  the  scope  of  its  corporate  powers." 
Putney  Bros.  Co.  v.  Miltmukee  County,  108 
Wis.  554,  556,  557,  84  N.  W.  822,  823.  In 
that  case  the  inebriate  was  committed  under 
chapter  203,  p.  338,  Laws  1895,  and,  follow- 
ii^  Wuconsin  Keehu  Inatitute  Co.  t.  Jftf- 
vMttkee  County,  03  Wis.  153,  36  L.  R.  A. 
S5,  7U  X.  W.  68,  it  was  held  "that  no  liabil- 
ity arose  1^  reason  of  the  commitment;'' 
but  it  was  there  contended  "that  it  was  the 
dutv  of  the  county  to  relieve  and  care  for" 
the' victim,  "under  f  1517,  Rev.  Stat.  18!)8, 
and  that,  when  this  task  had  been  performed 
by  a  private  person,  .  .  .  the  county" 
should  be  held  "liaUe  if  its  officers  knew  of 
the  facts  and  made  no  (Ejection,  and  the 
pauper  had  been  restored  to  health.'*'  In  the 
opinion  of  the  court  by  my  Brother  Win- 
slow  it  is  said  that  "the  doctrine  here  in- 
voked is  that  of  ratification  or  estoppel. 
.  .  .  The  claim  here  is  not  for  ordinary 
rdief  or  care,  but  for  the  medical  treatment 
of  a  pauper  for  what  is  termed  inebriety,  his 
board  being  simply  a  minor  incident  of  the 
treatment.  Neitha-  tite  counly  board  nor 
any  county  officer  has  authority  under  any 
specific  statute  to  contract  with  a  private 
person  or  corporation  for  such  treatment, 
and  entail  a  liability  therefor  upon  the 
county.  Inebriates  may,  indeed,  be  received 
into  county  asylums  under  certain  restric- 
tions, .  .  .  and  may  be  committed  to  a 
county  poorhouse,  .   and  the  county 

become  liable  for  their  care  in  whole  or  in 
part,  but  the  statutes  seem  to  go  no  fur- 
ther." Then,  after  stating  that  the  legisla- 
ture had  "provided  certain  methods  where- 
by inebriates  and  habitual  drunkards"  might 
be  dealt  with,  and  thereby  excluded  other 
methods,  it  was  further  said :  "There  was. 
therefore,  no  authority  resting  in  any  offi- 
cer or  public  body  to  incur  the  liability  here 
claimed  in  the  first  instance.  Such  being 
the  case,  there  can  be  no  ratification  by 
the  county.  A  county  cannot  ratify  the  un- 
authorized acts  of  its  agents  which  are  be- 
yond the  scope  of  its  corporate  powers."  See 
also  Jutwau  County  v.  Wood  County,  109 
Wis.  330.  333,  334.  85  N.  W.  387. 

Ha^-infT  thus  held  that  chapter  203,  p.  338, 
Lau's  1805,  was  unconstitutional  and  void  on 
the  ground  that  the  legislature  had  no  pow- 
er to  compel  a  county  to  give  away  its  pub- 
lic funds  to  private  parties  for  purely  pri- 
vate purposes,  the  question  recurs  whether 
the  l^slature  has  power  to  give  away  the 
public  funds  of  the  state  to  private  parties 
for  the  same  private  purpose  by  the  enact- 
ment of  chapter  468,  p.  693,  Laws  1901. 
61  L.  R.  A. 


The  act,  in  terms,  appropriate*  $30,000 
"for  the  purpose  of  paying  nil  innocent  pur- 
chasers of  county  orders  issued  under  an 
invalid  law  known  as  chapter  203  of  tlie- 

Lan-s  of  1893  by  different  county  judges  of 
the  state  of  Wisconsin,  which  are  yet  unpaid 
and  which  were  purchased  prior  to  the  date 
of  the  decision  of  the  supreme  court  of  the 
state  of  Wisconsin  holding  said  act  [chap- 
ter  203.  p.  338.  of  the  Laws  of  1805]  uncoB- 
nitutifmal."  It  appears  from  the  relation 
that  claims  whidi  arose  under  the  act.  and 
prior  to  the  decision  mentioned, — a  period 
of  twenty-one  and  one  half  months,— had 
been  filed,  proved,  and  audited  to  the  amount 
of  $49,658.44.  The  facts  stated  sufficiently 
suggest  the  importance  of  that  decision  nitb- 
out  aOT  speculation  as  to  wliat  would  ha\'e 
been  the  effect  npfm  the  tajamyers  of  the 
several  counties  in  the  state,  bad  th;  court 
held  chapter  203,  p.  338,  Laws  1895.  to  be- 
valid  instead  of  being  unconstitutional  ana 
void.  The  gravity  of  the  case  at  bar  would 
seem  to  be  of  far  greater  importance,  be- 
cause more  far-reaching  in  its  application. 
Counsel  for  the  relator  contend  tnat  'there 
is  nothing  in  the  Constitution  providing  that 
the  legislature  may  make  appropriations  on- 
ly for  public  purpor-c9."  And  then,  after  ad- 
milting  "that  there  are  several  specific  limt* 
tatious  on  the  power  of  the  legislature  to  ap- 
propriate money."'  counsel  assert  that  there 
IS  "no  general  limitation  oonfinii^  appro- 
priations either  to  public  purposes  or  legal 
obligations  of  the  state."  Counsel  seeniing- 
ly  realize  that  it  is  essential  to  maintain 
the.«e  propimtioDS  in  order  to  maintain  this 
acticm.  If  these  proportions  are  sound,  then 
Chief  Jttstice  Ryan  was  in  grave  error  whra 
he  made  the  statement  above  quoted,  from 
his  opinion  in  the  Eau  Claire  Cage,  cited. 
If  such  propositions  are  sound,  then  Chief 
Justice  Dixon  was  wrong  in  declaring,  as. 
he  did.  that  "the  l^slature  cannot  create 
a  public  debt,  or  \evj  a  tax,  or  authorize  a 
municipal  corporation  to  do  so.  in  order  to 
raise  funds  for  a  mere  private  purpose.  It 
cannot,  in  the  form  of  a  tax,  take  the  moner* 
of  the  citizens  and  give  it  to  an  individual, 
the  public  interest  or  welfare  being  in  no 
way  connected  with  the  transaction.  The 
objects  for  which  money  is  raised  by  taxa- 
tion must  be  public,  and  such  as  subserve 
the  common  interest  and  well-being  of  the 
community  required  to  contribute."  Brod- 
head  v.  Milu^aukee,  19  Wis.  652,  88  Am. 
Dec.  71  li  See  also  cases  cited  from  the 
supreme  court  of  Pennsylvania  in  the  Vrir 
Richmond  Case,  114  Wis.  576.  58  L.  R.  A. 
739.  88  X.  W.  596,  90  N.  W.  1067.  Mr. 
Cooley  declares  that  "it  is  implied  in  all 
definitions  of  taxation  that  taxes  can  be 
levied  for  public  purposes  only."  Cfwlev. 
Taxn.  2d  ed.  103-105.  And  again:  ''Tax- 
ation is  the  equivalent  for  the  protection 
which  the  government  affords  to  the  per- 
sons and  property  of  its  citizens;  and,  as  all 
are  alike  protected,  so  all  alike  should  bear 
the  burden  in  proportion  to  the  interests  se- 
cured.'' Cooley,  Couit.  Lim.  6th  ed.  60S. 
Mr.  Dillon  states  the  rule  thus:  "It  may  be 
regarded  as  a  settled  doctrine  of  American 
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law  that  no  tax  can  be  authorized  by  the 
legislature  for  any  purpose  which  is  essen- 
tially private,  or,  to  state  the  proposition  in 
other  words,  for  any  but  a  public  purpose." 
1  Dill.  Him.  Corp.  4th  ed.  $  608.  And  uain: 
"W'e  may  readily  coneeive  of  acts  of  the 
legislature  demanding  sacriftoes  of  citizens 
wliich  could  not  be  sustained  as  legitimate 
exercises  of  the  taxing  power,  although  no 
specific  provision  of  the  Constitution  should 
be  infringed."  2  I>ill.  Mun.  Corp.  4th  ed.  S 
737.  And  again:  "There  can  be  no  legit- 
imate taxation  to  raise  money  unless  it  be 
destined  for  the  uses  or  benefit  of  the  govern- 
ment, or  some  of  its  municipalities  or  di- 
\'i!<ion6  invested  with  the  power  of  auxiliary 
nr  local  administration.  A  public  use  or 
purpose  is  of  the  essence  of  a  tax."  S  736.  In 
iState  ex  rel.  A'eic  Richmond  v.  Davidson, 
114  Wis.  574,  58  L.  R.  A.  739,  88  N.  W.  596, 
90  N.  W.  1067,  numerous  cases  are  cdted 
irora  this  and  other  courts,  to  the  effect  "that 
the  taxing  power  of  the  state  can  only  be 
e.\erci9ed  for  some  object  of  public  or  com- 
mon interest."  It  is  there  said  that  "these 
adjudications,  and  many  others  which  might 
be  cited,  seem  to  be  baaed  upon  the  broad 
ground  that  from  the  very  nature  of  our 
stnte  {jovernment  there  is  running  through 
«ur  Constitution  an  implied  prohibition 
against  forcing  our  citi/ens,  by  way  of  tax- 
ation, to  contribute  to  any  mere  private  pur- 
po>e  or  enterprise,  and  that  the  determina- 
tion of  the  legislature  upon  the  subject  ia 
not  absolutely  conclusive  upon  the  courts." 
If  the  contention  of  counsel  referred  to  ia 
correct,  then  the  decision  of  this  court  in 
that  case  is  all  wrong  and  ought  to  be  over- 
ruled. If  the  decision  is  right,  then  the  con- 
tention of  counsel,  in  the  particular  men- 
tioned, is  'nithout  foundation.    The  appro- 

{triation  for  the  relief  from  the  terrible  ca- 
amity  caused  by  the  cyclone  which  sbuck 
New  Richmond  June  12,  1S9Q,  was  sustained 
only  on  the  ground  that  the  object  of  the 
appropriation  was  public,  and  such  as  to 
subserve  the  common  interest  and  well-be- 
ing of  the  people  of  the  state  at  large.  In 
that  case  it  was  virtually  conceded  that  the 
object  of  the  appropriation  was  public.  In 
coDxiuering  whether  the  appropriation  was 
repugnant  to  that  clause  of  the  Constitution 
whioli  declares  that  "the  rule  of  taxation 
aihall  be  uniform,  and  taxes  shall  be  levied 
upon  such  property  as  the  legislature  shall 
prescribe"'  (§  1,  art.  8,  Const.),  it  was  said 
that,  "if  the  object  of  the  appropriation  in 
question  was  purely  local  to  the  city  of  New 
Richmond,  then  the  rule  of  uniformity  would 
require  the  tax  to  supply  the  same  to  be 
limited  to  that  mumcipality.  If,  however, 
the  contribution  was  to  subsen'e  the  com- 
mon interest  nod  \re11-bein^  of  the  people  of 
the  stntc,  then  the  appropriation  was  legiti- 
mate.'' Statr  tx  rel.  .Voir  Richmond  v.  Da- 
vidson. 114  Wis.  578.  58  L.  R.  A.  739,  88  X. 
W.  596.  no  X.  W.  1067.  citing  State  ex  rel. 
McVtird;/  v.  Tappan,  29  Wis.  664,  9  Am.  Rep. 
622,  and  Lund  v.  Chippeua  County,  93  Wis. 
647.  34  L.  R.  A.  131,  67  N.  W.  927.  In  this 
last  case  it  was  said  that  "this  provision 
mnnife-itiv  requires  such  uniformity,  in  case 
«1  L.  E.  A. 


of  a  state  tax,  to  extend  throu^out  the 
state;  in  caae  of  a  county  tax,  to  extend 
throughout  the  county ;  in  case  of  a  city  tax, 
to  extend  throughout  the  city;  and, 'in  case 
of  a  town  tax,  to  extend  throughout  the 
town.  In  other  words,  the  rule  of  uniform- 
ity is  not  broken  merely  because  a  town  or 
city  or  county  raises  a  special  tax  for  local 
purposes."  To  come  within  the  rule  of  uni- 
formity, as  thus  defined,  it  ia  necessary,  not 
only- that  the  object  of  the  appropriation  in 
question  should  be  public,  but  also  that  it 
should  subserve  the  common  interest  and 
well-beln^  of  the  people  of  the  state. 

There  is  another  dause  of  the  Cmstitu- 
tion,  which  declares  that  "the  l^islature 
shall  provide  for  an  annual  tax  sufficient  to 
defray  the  estimated  expenses  of  the  state 
for  each  year ;  and  whenever  the  expenses  of 
any  year  shall  exceed  the  income,  the  l^s- 
lature  shall  provide  for  levying  a  tax  for 
the  ensuing  year,  sufficient,  with  other 
sources  of  income,  to  jay  the  deftcieniy  as 
well  as  the  estimated  expenses  of  such  en- 
suing year."  Const,  art.  8,  S  5.  Speoial 
stress  was  placed  upon  that  provision  in  the 
.Veto  Richmond  Case,  114  Wis.  578.  58  L. 
R.  A.  739,  88  N.  W.  596,  90  N.  W.  1067. 
It  was  there  said  that  "to  that  language 
must  be  applied  the  well-known  maxim,  Ea- 
pressio  unius  est  exclusio  alteritis.  That 
construction  limits  such  annual  tax  to  an 
amount  sufficient  to  defray  such  estimated 
expenses.  .  .  .  State  taxes  are  thus  only 
authorized  to  pay  State  expenses,  or  such 
expenditures  as  are  authorized  by  the  Con- 
stitution."  The  only  reference  to  that  provi- 
sion of  the  Constitution  in  the  bnef  of 
counsel  is  in  stating  that  that  and  other 
sections  therein  referred  to  "place  limits  on 
the  power  of  the  legislature  to  contract 
debts;"  and  from  that  we  are  asked  to  infer 
that  the  legislature  is  at  liberty  to  give 
away  the  public  moneys  for  objects  concern- 
ing which  it  has  no  power  to  contract  debts. 
\Vni!e  the  provision  quoted,  like  most  of  the 
provisions  of  the  Constitution,  is  affirmative 
in  form,  yet  the  manifest  purpose  is  to  lim- 
it the  annual  tax  to  an  amount  "sufficient 
to  defray  the  estimated  expenses  of  the  state 
for  each  year."  As  held  in  the  Neic  Rich- 
mond Case,  in  order  for  an  appropriation  to 
be  valid,  it  must  be  for  a  public  purpose,  and 
Huch  as  subserves  the  common  interest  and 
well-being  of  the  people  of  the  state.  The 
act  in  question  docs  neither.  It  was  solemn- 
ly adjudged  that  chapter  203,  p.  338,  Laws 
1895.  was  for  the  sole  benefit  of  private 
parties  and  for  private  purposes.  Counsel 
invoke  the  rule  stated  by  Chief  Justice  Dix- 
on, and  quoted  approvingly  in  tiie  New  Rich- 
mond Case,  wherein  it  is  said  that  "claims 
founded  in  equity  and  justice,  in  the  laivcst 
sense  of  those  terms,  or  in  gratitude  or  tuiar- 
ity,  will  support  a  tax."  Brodhcad  v.  Mil- 
waukee, 19  Wis.  624,  88  Am.  Dec.  711; 
Tooley,  Taxn.  127,  128;  State  ex  rel.  New 
Richmond  v.  Damdson,  114  Wis.  579,  58  L. 
R.  A.  739,  88  N.  W.  596,  90  N.  W.  1067. 
That  language  was  used  with  reference  to 
the  validity  of  an  act  of  the  legislature  em- 
powering the  qualified  electors  of  each  town. 
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&ty,  or  incorporated  village  to  raise,  by  tax, 
money  to  pay  bounties  to  volunteers  who 
might  ^list  tberefrom.  Tbe  moral  obliga- 
tion of  such  municipality  to  pay  such  boun- 
ties to  such  volunteers  was  strong,  and 
rested  upon  the  parties  required  to  pay,  and 
was  for  an  object  confessedly  public;  and 
yet  in  that  case  it  was  expressly  held  that 
"the  legislature  cannot  create  a  public  debt, 
or  levy  a  tax,  or  authorize  a  municipal  cor- 
poration to  do  so,  in  order  to  raise  funds 
for  a  mere  private  purpose,  .  .  .  The  ob- 
jects for  wnich  money  is  raised  by  taxation 
must  be  public,  and  such  as  subserve  the 
ooDunon  interest  and  well-being  of  the  com- 
munity required  to  contribute."  There  was 
no  intention,  in  the  language  quoted,  to  jus- 
tify a  tax  for  every  claim  which  one  private 
party  may  have  against  another  private  [»ar- 
ty,  though  "founded  in  equity  and  justice. 
.  .  .  or  in  gratitude  or  charity."  Here, 
numerous  private  persons  were  treated,  un- 
der chapter  203,  p.  338,  Laws  1895,  for  a 
disease,  oy  certain  private  individuals  or  cor- 
porations, under  the  supposition  that  the  re- 
spective counties  where  the  inebriates  lived 
woald  pay  for  sui^  treatment  an  amount  | 
not  exceeding  9130  each.  The  court  held  the 
act  to  be  void,  and  the  county  under  no  ob-  j 
lignticm  to  pay  such  private  party  for  such ' 
private  purpose.  The  only  change  in  the  i 
situation  is  that  such  void  claims  have  been  ; 
transferred  by  such  private  parties  to  "iu-  [ 
nocent  purchasers,"  Wherein  they  are  any 
more  innocent  than  the  persons  or  corpora- 
tions furninhing  the  treatment  it  is  difficult 
to  perceive.  Certainly,  such  transfer  did 
not  change  the  private  purpose  into  a  public 
|nirpoBe,-^much  less  did  it  make  the  claim 
which  one  private  party  had  against  another 
|>rivate  party  a  claim  founded  in  equity  and 
justice,  or  in  gratitude  or  charity  against 
the  whole  state.  By  chapter  203  the  legis- 
lature only  attempted  to  create  claims 
■gainst  the  counties.  Notwithstanding  the 
fa-ansfer,  the  claim  still  remains  a  private 
elaim,  founded  upon  a  private  transaction. 
The  appropriation  is  less  than  the  amount  of 
the  aggregate  claims ;  but  by  its  terms  each 
claimant  ia  to  have  a  pro  rata  share.  It  is 
essentially  an  appropriation  from  the  gen- 
eral fund  to  pay  numerous  private  claims 

Sowing  out  of  private  transactions.  AU 
rpayers  of  the  state  are  interested  In  pre- 
serving the  funds  of  the  state  from  illegal 
diversion  or  spoliation.  State  ex  rel.  Ray- 
mer  v.  Cunningham,  82  Wis.  30,  fil  N.  W  ,' 
1133. 

If  the  decisions  of  this  court  are  to  be  fol- 
lowed, and  have  the  significance  above 
ascribed  to  them,  then  there  would  seem  tu 
be  no  escape  from  a  condemnation  of  the  en- 
Mtment  in  question.  Counsel  for  the  re- 
lator seem  to  rely  with  great  confidence  upon 
the  decision  in  United  Statea  v.  Realty  Co. 
163  U.  S.  427,  41  L.  ed.  215,  16  Sup.  Ct 
Rep.  1 120,  where  a  claim  was  made  for 
sugar  bounty,  under  an  act  of  March  2,  1895 
(28  Stat,  at  L.  933,  chap.  189),  appropriat- 
ing money  to  certain  persons  who  had  in- 
curred expense  in  the  production  of  sugar  on 
the  fnith  and  credit  of  certain  acts  oi  Con- 
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gress  passed  five  years  before,  the  constitu- 
tionality of  which  had  been  questioned  and 
the  acts  afterwards  repealed.  The  court  held 
that  "it  is  within  the  constitutional  power 
of  Congress  to  determine  whether  claims  up- 
on tlie  public  treasury  are  founded  upon 
moral  and  honorable  obligations,  and  upon 
principles  of  right  and  justice;  and,  having- 
dccided  such  questions  in  the  affirmative,  and 
having  appropriated  public  money  for  the 
payment  of  such  claims,  its  decision  can 
rarely,  if  ever,  be  the  subject  of  review  by 
the  judicial  branch  of  the  government."  It 
will  be  observed  that  the  court  had  expressly- 
declined  to  determine  whether  such  prior 
acts  of  Congress  were  valid  or  not;  and  that 
question  never  was  drtermined.  163  U.  S. 
433,  41  L.  ed.  217,  16  Sup.  Ot.  Eep.  1120,. 
citing  Marshall  Field  Co.  v.  Clark,. 
143  U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep. 
495.  If  they  were  unconstitutional,  it. was 
simply  because  Congress  had  exceeded  its 
powers  upon  a  subject  rightfully  delegated' 
to  it.  The  opinion  of  the  court  in  that  case- 
refers  to  no  state  adjudication  except  OuiU 
ford  v.  Chenango  County,  13  N.  Y.  143» 
146,  149,  163  U.  S.  443,  41  L.  ed.  221,  16 
Sup.  Ct.  Bep.  1120.  That  case  involved  the- 
validity  oi  an  act  of  the  legislature 
requiring  the  town  to  reimburse  its 
oflicers  for  moneys  expended  by  them  in 
fruitless  litigation.  The  court  decided  that 
the  Constitution  contained  no  clause  prohib- 
iting such  an  enactment.  On  the  contrary, 
both  opinions  refer  to  the  provisions  of  the 
Constitution,  then  in  force,  regulating  the- 
metbod  of  passing  such  enactments,  and, 
among  others,  one  which  declared  that  ''the- 
assent  of  two  thirds  of  the  members  elected 
to  each  branch  of  the  legislature  shall  be- 
requisite  to  every  bill  appropriating  the  pub- 
lic monevs  or  property  for  local  or  private 
purposes'"  N.  Y.  Const.  1846,  art.  1,  §  9,. 
And  one  of  the  opinions  states  that  such  pro- 
visions were  "not  limitations  of  the  absolute- 
power  of  the  l^slature  over  the  pubUc  mon- 
eys, or  of  the  like  power  in  the  imposition  of 
taxes,  but  rules  prescribing  the  manner  of 
its  exercise."  Ana  Judge  Denio  said:  "There 
is  no  question  but  that  this  law  received  the- 
requisite  vote."  In  a  later  case  in  New 
York,  that  case  was  distinguished  and  lim- 
ited, and  the  court  held  that  "the  legislative 
power  of  taxation,  at  least  as  regards  the- 
purposes  for  whieh  it  is  to  be  exercised,  is 
not  wititout  limit,  and  it  is  within  the  prov- 
ince of  the  courts  to  examine  and  to  deter- 
mine whether,  in  a  particular  case,  the  ex- 
treme boundary  of  legislative  power  has  been 
reached  and  passed.  It  must  he  made  quite 
clear,  however,  that  the  legislature  has  erred 
before  the  court  can  interfere  with  its  ac- 
tion. The  legislature  has  not  power  to  au- 
thorize a  municipal  corporation  to  issue  its. 
obligations  for  the  purpose  of  raising  money 
wherewith  to  pay  a  subscription  of  said  cor- 
poration to  the  capital  stock  of  a  private- 
corporation,  and  to  provide  for  the  payment 
of  such  obligations  by  taxation.  It  has  not 
power  to  tax  for  private  purposes  solely." 
Wet«mer  t.  Dot^laa,  64  N.  Y.  91,  21  Am. 
Sep.  686.   Such  distinctions  are  not  referred 
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to  in  the  opinion  of  the  court  in  United 
States  V.  Realtp  Co.,  IfiS  U.  S.  443,  41  L.  ed. 
221,  16  Sup.  Ct.  Bq>.  1120,  notwithstanding 
thfl  learned  justice  who  wrote  it  had  long 
been  an  honored  member  of  the  court  of  ap- 
peals of  New  York.  Probably  he  deemed 
such  distinctions  immaterial  to  the  decision 
of  the  ease  then  in  hand.  Assuming  that  the 
decision  in  that  case  goes  to  the  extent 
claimed  for  it  by  counsel,  and  with  great  re- 
spect for  the  court  from  which  it  emanates, 
yet,  in  view  of  the  provisions  of  our  own 
Constitution  and  the  deeiaionfl,  dted,  and 


the  general  trend  of  authority  in  this  coun- 
try, we  should  be  unwilling  to  follow  it. 

The  motion  to  quaak  the  alternative  lorit 
of  mandamua  ie  granted,  and  the  relation  is- 

dismissed. 

Bardeen,  J.,  was  present  at  the  hearing 
of  this  case,  and  participated  in  the  deci- 
sion thereof,  which  was  made  December  30, 
1902. 

Wtnslow  and  Dodce,  JJ.,  dissent. 
Behearing  denied. 


RHODE  ISLAND  SUPREME  COURT. 


Forrest  A.  PECK,      Next  Vt'ibdA, 

V. 

Walter  H.  WIIXIAMS. 

(  R.  I  ) 

1.  That  one  bitten  by  a  door  wa«  at- 
tempting to  climb  npon  the  owner's 
cart  without  leave  does  not  relieve  the 
owner  of  liability  for  tbe  Injury,  under  a 
statute  making  tbe  owner  of  a  dog  liable, 
wbetber  or  not  be  knew  of  Its  vicious  pro- 
peaslty,  If  It  sball  bite  any  person  traveling 
OD  tbe  hliftawny  or  out  of  his  Inclnsure. 

2.  One  who  wllfnllr  proTOkes  a  Aok  to 
Mte  him  is  not  entitled  to  tbe  protection 
of  a  statute  making  tbe  owner  of  a  dog 
liable  In  case  It  Injures  any  person  traveling 
on  the  blgbway  or  out  ot  bis  Indoaore. 

(Janaary  20,  1908.) 

ON  DEMURRER  to  the  plea  in  an  action 
brought  to  recover  damages  for  injuri« 
inflicted  by  a  dog.  Sustained. 

The  facta  are  stated  in  the  opinion. 
Air.  William  M.  P.  BowttSL,  for  plain- 
tiff in  support  of  demurrer: 

In  case  the  dc^  is  vicious,  negligence  is  no 
defense. 

Woolf  T.  Ohalkar,  31  Conn.  130,  81  Am. 
Dec.  175;  Meibua  v.  Dodge,  38  Wis.  300,  20 
Am.  Rep.  6. 

While  a  dog  attacked  a  person  might 
have  a  right  of  self-defense  at  the  time  of  the 
attack,  yet  a  mere  accidental  interference, 
as  where  a  person  inadvertently  steps  on  a 
dog,  constitutes  no  defense. 

Fake  v.  AddicJui.  45  Minn.  37,  47  N.  W. 
4S0. 

Trespass  is  not  a  defense  when  occurring 
off  the  premises  of  the  owner. 

Piorret  v.  Mollet;  3  E.  D.  Smith,  674. 

A  trivial  trespass  is  no  defense. 

Sharfey  v.  Hartley,  4  Sneed,  58,  67  Am. 
Dec.  597;  Loomis  v.  Terry,  17  Wend.  496,  31 
Am.  Dec.  306;  MHhua  v.  Dodge,  38  Wis.  300, 

NOTB. — As  to  llabtilty  of  owner  of  dog  for 
Injurips  InOlcted  by  It  upon  person  coming  on 
owner's  premises,  sec  also,  In  this  series,  Con- 
way V.  Grant  (Ga.)  14  Xi.  R.  A.  196,  and  notej 
Shalt*  T.  Orlfflth  (Iowa)  40  U  R.  A.  117;  and 
Dcilsle  T.  Bonrrlagoo  (La.)  04  L.  B.  A.  420. 
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20  Am.  Rep.  6;  Baihaway  t.  Tinkhtm,  148- 
Mass.  86, 10  N.  E.  18. 

Messrs.  Page^  Pakoi  A  OnsUns,  for  de- 
fendant, contra: 

Defendant  is  not  liable,  under  the  statute, 
if  the  plaintiff  by  his  negligence  provoked 
said  dog,  or  if  the  plaintiff  by  ordinary  care 
could  have  prevented  the  action  of  said  dog. 

Kelly  V.  Aldereon,  19  R.  I.  544,  37  Atl.  12 ; 
Chiokering  v.  Lord,  67  N.  H.  555,  32  Atl. 
773;  ^utntby  v.  Woodbury,  63  N.  H.  370. 

TilllnKhaat,  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  action  of  trespass,  and  is 
brought  to  recover  damages  for  injuries  al- 
leged to  Iiave  been  sustained  by  the  plaintiff 
from  the  bite  -  of  a  dog  while  the  plain- 
tiff  was  travelingupon  a  highway  in  the  city 
of  Providence.  The  action  is  ba^ed  upon  R. 
1.  Qtm.  Laws  1896,  chap.  Ill,  }  3,  whiui  pro- 
vides that  "if  any  dog  .  .  .  shall  assault 
or  bite  or  otherwise  injure  any  person  while 
traveling  the  bigbway,  or  out  of  the  inclos- 
ure  of  the  owner  or  keeper  of  such  dog,  the 
owner  or  keeper  of  such  dog  shall  be  liable- 
to  the  person  aggrieved,  as  aforesaid,  for  nil 
damage  sustained,  to  be  recovered  in  an  ac- 
tion of  trespass  on  the  case,  or  in  an  action 
of  trespass,  with  costs  of  suit;  .  .  .  and 
it  shall  not  be  necessary,  in  order  to  sustain- 
any  such  action,  to  prove  that  the  owner  or 
keeper  of  such  dog  knew  that  such  dog  was 
accustomed  to  do  such  damage." 

In  addition  to  the  plea  of  the  general  is- 
sue, the  defendant  has  filed  a  special  plea  in. 
bar,  in  which  he  sets  up  that  the  plaintiff 
ought  not  to  have  or  maintain  his  action 
against  him,  because,  be  sa^  that  before 
and  at  the  time  when,  etc.,  m  the  declara- 
tion mentioned,  a  certain  cart  or  vehicle  ot 
the  defendant  was  being  driven  along  a  cer- 
tain public  highway  in  the  city  of  Provi- 
dence, in  charge  of  a  servant  of  the  defend- 
ant, and  that  tne  said  dog  was  then  and  there- 
in and  upon  said  vehicle.  And  the  defendant 
avers  that  the  said  Forrest  A.  Peck  then  aud- 
there,  without  the  invitatiim,  leave,  or  li- 
cense of  the  defendant,  either  by  himself  or 
through  his  servant,  suddenly  and  without 
right,  took  bold  of  and  climbed  up  upon  the- 
rear  part  of  said  vehicle,  whereupon  the  said 
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■dog  attacked  and  assaulted  him  as  charged, 
he  being  then  and  there  a  trespasser.  And 
the  defendant  avers  that  he  was  in  the  exer- 
cise of  due  care  in  the  management  of  said 
dog.  Wherefore  he  prays  judgment  if  the 
said  plaiotifT  ought  to  have  or  maintain  his 
aforesaid  action  a^inst  him.  To  this  plea 
the  plaintiff  has  demurred  on  the  ground 
that  the  statute  upon  which  the  action  is 
based  makes  the  owner  or  keeper  of  any  dog 
absolutely  liable  to  any  person  who  shall  be 
assaulted  or  otherwise  injured  while  such 
person  is  traveling  on  the  highway  or  is  out 

■of  the  inclosure  of  the  owner  or  keeper  of 
such  dog. 

The  only  question  raised  by  the  demurrer 
is  whether,  under  the  statute  aforesaid,  tbe 
plaintiff  can  recover,  notwithstanding  the 
fact  that  he  was  a  trespasser  at  the  time 
when  he  was  attacked  and  bitten  by  defend- 
ant's dog.  Counsel  for  plaintiff  contends 
that,  the  statute  being  absolute  in  its  terms, 
and  containing  no  exception  whatsoever,  the 
defense  set  up  by  said  special  plea  is  of  no 
avail,  and  hence  that  the  plea  sboxild  be  over- 
ruled. Counsel  for  defendant,  while  admit- 
ting that  defendant  is  liable,  under  the  stat- 
ute, regardless  of  any  question  of  negligence 
on  his  part  in  the  care  and  management  of 
said  dog,  claims  that  the  defendant  is  not 
liable  if  the  plaintilT  by  his  n^ligence  pro- 
voked the  dog,  or  if,  by  the  exercise  of  or- 
dinary care,  he  could  have  prevented  the  ac- 
tion of  said  dog. 

At  the  common  law  tlie  mere  fact  that  the 
plaintiff  was  a  trespasser  at  the  time  of 
being  bittt-n  by  a  dog  was  no  defense  to  an 
action  for  the  recovpry  of  damages  for  the 
injury  sustained,  if  the  dog  was  vicious,  to 
the  knowledge  of  the  owner  or  keeper  thereof. 
Jjoomia  v.  Terry,  17  Wend.  496,  31  Am.  Dec. 
306;  Bhcrfey  v.  Bartlcy,  4  Sneed,  58,  67  Am. 
Dec.  597;  Woolf  v.  Chalkcr,  31  Conn.  121. 
81  Am.  Dec.  175;  ileibus  v.  Dodge,  38  Wis. 
300,  20  Am.  Rep.  6.  See  also  Plumley  V. 
birgf,  124  Mass.  57,  26  Am.  Rep.  645.  But, 
in  order  to  state  a  case  against  the  owner, 
the  piaiiitilf  was  called  upon  to  allege  what 
was  technically  called  the  scienter  (that  is, 
knowledge  of  the  dog's  vicious  propensity), 
and  also  to  prove  the  same  at  tbe  trial. 
And  we  think  it  is  quite  evident  that  the 
statute  now  in  question  originated  in  view 
of  the  well-known  fact  that  personal  injury 
was  frequently  sustained  from  dogs,  for 
which  the  injured  party  had  no  adequate 
remedy  by  reason  of  the  practical  difficulty 
•of  proving  the  owner's  knowledge  of  the  vi- 
cious character  of  his  dog.  And  therefore  it 
was  thought  beat  to  make  the  owner  or  keeper 
liable  for  the  injuriee  caused  by  his  dog,  re- 
gardless of  the  question  as  to  whether  he 
actuatlv  had  knowledge  of  its  vicious  char- 
acter. 'Kelli/  v.  Alderson,  10  R.  I.  544,  37 
Atl.  12.  See  also  Ivewtoii  V.  Gordon,  72 
Mich.  B42,  40  X.  W.  921.  As  the  statute 
thus  enlarges  the  common-law  liability  of  the 
owner  or  keeper  of  the  dog  so  as  to  include 
■damages  sustained  b^v  his  misconduct  by  any 
person  while  traveling  on  the  highway,  or 
while  out  of  the  inclosure  of  the  owner  or 
keeper  of  the  dog,  whether  the  dog  is  vicious 
•61  L.  R.  A. 


or  not,  we  are  of  the  opinion  that  the  mere 
technical  trespass  set  up  in  the  special  idea 
aforesaid  is  not  a  bar  to  the  action.  ?rhe 
case  of  Quimhy  y.  Woodbury,  63  N.  H.  870, 
which  is  mainly  relied  on  by  defendant's 
counsel,  is  not  in  point,  for  the  reason  that 
the  statute  upon  which  that  action  was  based, 
while  it  allows  any  pei-son  who  has  been  in- 
jured by  a  dog  not  owned  or  kept  by  him  to 
recover  of  the  person  who  owns  or  keeps  the 
<log<  y^^  it;  expressly  excepts  from  its  opera- 
tion those  cases  where  the  injury  has  been 
occasioned  to  the  party  suffering  the  damage 
while  engaged  in  the  commission  of  a  tres- 
pass or  other  tort.  As  our  statute  contains 
no  such  exception,  the  defense  set  up  by  the 
special  plea  aforesaid  is  not  available. 

If  it  be  claimed  that,  under  the  facts  set 
up  in  the  plea,  the  dog,  being  in  the  defend- 
ant's cart  at  the  time  the  plaintiff  was  at- 
tacked by  him,  was  not  "out  of  the  inclosure 
of  the  owner,"  within  the  meaning  of  the 
statute,  we  reply  that  we  do  not  fetl  war- 
ranted in  construing  the  term  "inclosure"  as 
including  the  cart  of  the  defendant  when  on 
the  highway.  The  word  "inclosure,"  in  its 
ordinary  legal  signification,  imports  land  in- 
closed with  something  more  than  the  imag- 
inary boundary  line ;  that  is,  by  some  visible 
or  tangible  obstruction,  such  as  a  fence, 
hedge,  ditch,  or  an  equivalent  object,  for  the 
proteetitHi  of  the  premises  against  encroach- 
ment. Thus,  in  Taylor  v.  Welbe^,  86  Wis. 
42,  the  court  held  that  the  word  "inclosure," 
used  in  the  statute  of  that  state  relating  to 
damage  done  by  cattle,  means  a  tract  of 
land  surrounded  by  an  actual  fence  together 
with  such  fence,  "and  does  not  include  that 
part  of  a  public  highway  of  which  the  fee 
belongs  to  the  owner  of  such  adjoining  in- 
closure." In  Porter  t.  Aldrioh,  39  Vt.  326, 
the  term  is  defined  substantially  in  the  same 
manner.  We  therefore  feel  constrained  to 
limit  the  meaning  of  said  term  as  thus  in- 
dicated. 

If,  however,  it  shall  be  made  to  appear 
that  the  plaintiff  wilfully  provoked  the  dog, 
and  thereby  caused  him  to  attack  and  bite 
him,  we  think  he  must  he  considered  to  have 
purposely  or  recklessly  brought  the  injury 
on  himself,  and  hence  should  be  left  to  bear 
it,  although  the  owner  of  the  dog  was  in  the 
wrong  in  allowing  him  to  he  on  the  highway, 
for  in  such  a  case  it  cannot  be  said,  in  a 
legal  sense,  that  the  keeping  of  the  animal 
produced  the  injury.  MuUcr  v.  McKesaon, 
73  N.  Y.  195,  29  Am.  Rep.  123;  Fake  v.  Ad- 
rficks,  45  Minn.  37,  47  X.  W.  450.  This  was 
the  rule  at  the  common  law  in  cases  where 
the  animal  was  known  to  be  vicious.  And 
we  do  not  think  the  statute  in  question  was 
intended  to  so  far  modify  the  common  law 
lis  to  enable  a  plaintiff  to  recover  where  hp 
purposely  brings  the  injury  upon  himseli 
But,  so  far  as  appears  from  the  plea  in  the 
case  at  bar,  the  plaintiff  was  not  interfering 
with  the  dog,  and  may  not  even  have  been 
aware  of  his  presence  until  attacked  by  him 
in  the  manner  alleged. 

The  demurrer  i")  sustained,  and  case  re- 
manded for  further  proceedings. 
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Emma  HATCHER  et  al.,  Plffa.  in  Err., 

V, 

C  T.  LORD.  Admr.,  etc..  of  tiie  Estate  of 
P.  Clay. 

(115  Ga.  619.) 

*Tbe  dcatb  of  wl  plaintiff  In  exeontiom 
after  the  execntion  haa  been  laaaed 

and  placed  Id  the  bands  of  tho  lerrlng  of- 
ficer does  not  prevent  Bnch  officer  from  en- 
fttrclDg  tbe  aame,  nor  from  making  any  en- 
tries thereon  that  may  be  necessary  to  pre- 
vent the  dormancy  of  the  Judgment,  even 
though  there  be  no  legal  representative  upon 
the  estate  of  tbe  plaintiff  la  execution,  and 
no  request  be  made  by  anyone  Interested  In 
tbe  Judgment  to  have  such  entries  made. 

(June  6,  1902.) 

*Headnote  by  Cobb,  J. 


ERROR  to  the  Superior  Court  for  Wilkin- 
son County  to  review  a  judgment  sub- 
jecting property  levied  on  as  belon^ng  to 
the  estate  of  John  F.  Parker,  deoeaaed>  to 
the  liesi  of  the  execution,  as  against  the 
claim  of  plaiidiffs  ID  error.  A-ffirmcA, 
The  facts  are  stated  in  the  opinion. 
Mesart.  JT.  W.  Idadsey,  J.  8.  DavlSt 
and  AUea  ft  Pottle  for  pontiffs  in  error. 

Meaan.  F.  01uunb«n  *  Sox,  for  de- 
fendant in  ^or: 

There  is  no  law  which  exempts  a  dead 
man's  estate  from  levy  and  sale  under  a 
judgment  obtained  against  him  while  in  life, 
on  the  ground  that  nia  estate  has  not  been 
administered. 

Brooks  V.  Rooney,  11  Ga.  423,  56  Am. 
Dec.  430. 

■  There  is  no  provision  in  the  Code  that 
the  plaintiff  in  fi.  f a.  shall  be  alive^  or,  if 


NOTB. — Effect  of  the  death  of  one  of  the  partiea 
after  fudffment  upon  the  remedg  by  eaeoutton. 

I.  ^roope,  853. 

II.  Death  of  eole  fuAgment  erediUtr. 

a.  Before  iaauanoe. 

1.  In  yeneral. 

(a)  yeeeanity  of  revivor,  353. 

(b)  Other  modet  than  by  aoire 

facUu,  356. 

2.  After  aaaignment  of  the  fudgment, 

35U. 

b.  After  taauance,  but  before  levy,  860. 
c  After  levy,  but  before  $ale,  301. 

III.  Death  of  aole  fudgment  debtor. 
a.  Before  taaaanea. 

1.  In  general. 

(a)  Seceaaity  of  revivor,  862, 

(b)  BuapenaUtn  of  right  of  ia- 

euanoe  for  apeolfteA  pe- 
riod, 867. 

(c)  Issuance  on  notice  to  hetra 

and  peraonal  repreaenta- 
tivea,  869. 

(d)  Burrogatefa   permiaaion  a 

preregutatte,  870. 
(e.)  Bight  of  ieauanoe  auper- 
aeded  1/y  attachment  of 
probate-aourt  juriadic- 
tion,  371. 

2.  Diatinotion    between  peraoHottg 

and  realty,  378. 
8.  Where  a  apeotfte  lien  eataU. 

(a)  In  general,  874. 

(b)  By  attachment,  375. 

(c)  Actions  in  ejectment  and 

aalea  under  deoreea,  876. 
4.  EmeouUon  teeted  prior  to  death, 

but  iaaued  after,  876. 
Q.  After  ieauanoe  of  original  utrit, 
b«(  before  aliaa  or  pluriea,  878, 
bb  After  iaauance,  but  before  delivery  to 

thertft,  880. 
e.  After  d&ivery,  bttt  before  levy,  881. 

d.  After  levy,  but  before  aale,  ^2. 

e.  After  aale,  but  before  emeoutlon  of 

deed,  886. 
IT.  Olva  death  of  debtor,  386. 
T.  Death  of  one  of  several  fudgment  ored- 

itora  before  iaauance,  886. 
TI.  Death  of  one  of  aeveral  Judgment  debtor*, 
a.  Before  iaauance. 

1.  In  general,  887. 

2.  Diatinotion  between  retMy  and 

peraonaltv,  889. 

«1  L.  R.  A. 


VI.  — GontlDued. 

b.  After  ieauanoe,  but  before  levy,  881. 
&  After  levy,  but  before  aale,  891. 

VII.  Bummwy,  892. 

I.  Scope. 

This  note  presents  the  cases  where  one  of 
the  parties  to  a  Judgment  died  after  Its  ren- 
dition, before  the  isenance  or  during  the  prog- 
ress of  execution  taken  out  thereon.  The  pro- 
cedure to  be  adopted  under  such  circumstances 
Is  almost  entirely  regulated  by  statute  In  the 
different  states,  and  tbe  decisions  In  many  of 
the  states,  therefore,  show  an  evolution  In  con- 
formity with  the  legislative  mactmenta. 

Two  cases  of  civil  death.  In  which  Oie  qnes- 
tlou  dtscnmed  herein  arose,  have  been  Included. 

II.  Death  of  aole  fudgment  creditor. 

a.  Before  iaauance. 

1.  In  general. 

(a)  Keceaaity  of  revivor. 

Tbe  strict  common-law  rule  seems  to  be  that 
revival  of  the  Judgment  by  scire  facias  Is  nec- 
essary before  execution  can  be  Issued,  after  a 
sole  plaintiff's  death.  In  order  to  bring  in  his 
legal  rqtresentatlye,  who  may  then  issue  the 
writ 

In  a  note  to  Jefferson  v.  Morton,  2  Wma 
Sannd.  6,  it  is  declared  that,  though  the  plain- 
tiff die  within  a  year  after  be  has  obtained 
Judgment,  bis  personal  representative  cannot 
Issue  execution  against  tbe  defendant  without 
a  scire  (aciaa 

And  In  Earl  Brown  (17S1)  1  Wlla  802, 
where  the  plaintiff  died  after  a  verdict,  but 
before  Judgment  was  entered  thereupon,  an 
execution,  afterwards  taken  out  without  scire 
ftclas  having  been  Issued  by  tbe  plalntilTs 
representative,  was  held  Irregular,  and  set  aside. 

Although  In  Mercer  v.  Lawrence  (1878)  26 
Week.  Rep.  506,  the  executors  of  a  plaintiff 
were,  upon  their  ea  parte  application  for  leave 
to  Issne  execution,  and  upon  producing  the  pro- 
bate of  decedent's  will  in  court,  allowed  to 
do  BO,  upon  a  Judgment  for  costs  recovered  by 
the  decedent  in  his  lifetime. 

Bat  where  the  plaintiff  was  suing  merely  as 
a  public  officer  on  behalf  of  a  company.  It  was 
held,  in  Todd  v.  Wright  (1847)  11  Jar.  471, 
16  L.  J.  Q.  B.  N.  8.  811,  that  the  company 
23 
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dead,  that  his  estate  must  be  repreBented 
by  an  administrator  at  the  time  toe  entries 
ra  the  officer  are  made  on  the  execution,  in 
order  to  give  such  entries  vitality. 

Prmdergatt  r.  Wiwman,  80  Oa.  480,  7 
B.  E.  228;  Dunaan  v.  Webb,  7  Ga.  187. 

After  a  judgment  has  been  rendered  and 
execution  has  issued  thereon,  if  the  plain- 
tiff in  execution  dies,  hia  administrator  or 
executtH",  or,  perhaps,  his  heirs  at  law,  maj 
have  the  execution  levied ;  or  any  other  per- 
son who  owns  such  execution,  or  to  whom 
it  may  have  been  transfened,  may  cause 
it  to  be  levied. 

Rogers  v.  Truett,  73  Ga.  386;  Juhan  v. 
Juhan,  104  Ga.  263,  30  S.  E.  779. 

The  dormant  judgment  statute  is  not 
merely  a  statute  of  limitation,  but  is  to 
protect  the  vigilant  creditors  and  bona  fide 
pnrtdimflera. 

did  not  Buffer  an;  prejudice  In  regard  to  Its 
right  to  Bue  out  a  writ  of  ca.  sa.  on  account 
of  the  death  of  such  r^reseotative. 

The  common-law  rols  In  all  Its  ■trletness  It 
adopted  In  a  few  of  the  states. 

The  role  is  laid  down  In  Uoore  v.  Bell  (1848) 
13  Ala.  460.  that  where  a  plaintiff  was  dead 
before  an  execution  was  Issned,  no  execution 
coqld  regularly  iaaue  until  the  Judgment  wan 
revived  In  the  name  of  the  personal  represen- 
tative bj  scire  facias,  tor  the  reason  that 
there  was  no  plaintiff  in  rernm  natura  to  whom 
satisfaction  could  be  made,  who  was  answer- 
able for  an  abuse  of  the  process  of  the  law ; 
and  the  execution  so  Isaned  was  quashed  on  mo- 
tion. 

If  a  sole  plaintiff  dies  after  Judgment,  the 
Judgment  thereby  abates  or  becomes  suspended, 
Bo  that,  until  It  Is  revived,  It  is  ineffectual  to 
furniflh  a  warrant  for  an  execution,  and  an 
execution  Issued  thereon  wlthont  revival  Is  ab- 
solutely void,  as  held  In  Stewart  v.  NnCkolR 
(1849)  IB  Ala.  22B,  BO  Am.  Dec.  127. 

Citing  Moore  v.  Bell  (1848)  13  Ala.  469,  and 
Stewart  v.  Nuckola  (1849)  15  Ala.  226,  00  Am. 
Dec.  127.  It  was  held,  In  Graham  v.  Cbandler 
(1849)  16  Ala.  342,  that  an  execution  Issued 
In  the  name  of  a  sole  plaintiff  after  he  waa 
dead  was  a  nullity. 

It  appearing  is  Smith  v.  Alexander  (1886) 
80  Ala.  251,  that  the  plaintiff  was  deceased  at 
the  time  of  ttie  Issuance  of  execution  and  the 
collection  of  the  money  thereunder,  it  was  held 
to  be  void,  as  well  as  all  proceedings  taken 
under  It. 

In  Seeley  v.  Johnson  (1900)  61  Kan.  337, 
69  Pac.  631,  whether  a  sale  of  real  estate,  made 
under  a  special  execution  Issued  on  a  Judg- 
ment In  foreclosure,  after  the  death  of  the 
plaintiff,  without  revivor,  was  valid,  was  de- 
cided In  the  negative,  the  court  stating  It  to  be 
the  policy  of  the  law  of  Kansas,  as  evidenced 
by  statutory  provision,  thst  proceedings  In 
court  should  be  had  only  between  persons  in 
eate,  and  that  executions  and  orders  of  sale 
Aould  be  Issued  and  levied,  In  case  of  the 
death  of  either  plaintiff  or  defendant,  only  after 
revivor. 

A  few  early  Kentucky  decisions  seem  to  be 
In  conformity  with  the  common-law  doctrine, 
but  are  superseded  by  later  decUions  In  that 
state  made  under  later  statutes.   See  infra. 

It  appears  from  the  record  in  Webber  r. 
Kenny  (1818)  1  A.  K.  Marsh.  345.  that  a  ca. 
SB.  being  Issued  In  the  name  of  a  dead  man, 
was.  In  consequence  thereof,  set  aside. 

Bo.  In  Breckenrldge  v.  Taylor  (1841)  1  B. 
ei  L.  R.  A. 


Stanley  v.  McWhorter,  78  Ga.  38,  1  S.  E. 
260;  Tanner  v.  Bollingeicorth,  41  Ga.  134. 

The  ownership  of  the  fl.  fa.  is  inimateria) 
to  the  defendant. 

Baifold  r.  Foater,  74  Ga.  762. 

The  execution  having  issued  on  a  judg- 
ment rmdered  prior  to  the  act  of  October,. 
1885,  the  entries  of  the  sheriff  kept  it  alive. 
The  act  of  1886  does  not  apply. 

Clanton  t.  Estee,  77  Ga.  361.  1  S.  E.  163; 
Dogier  T.  MoWhortar,  113  Ga.  685,  80  S.  E. 
106. 

Oo1»bt  J.,  delivered  the  <q»inion  of  th» 
court: 

Peyton  Clay  obtained  a  judgment  against 
Parker,  and  the  execution  issued  thereon 
was  levied  upon  a  tract  of  land,  and  otx 
July  S,  1890,  Emma  Hatcher  and  others  in- 
terposed a  claim  to  the  aama    Upon  the- 

Hon.  263,  It  waa  held  that  a  revivor  In  the- 
court  of  appeals  In  the  name  of  the  personal 
representative  of  a  party  to  a  judgment  or  de- 
cree aoDsbt  to  be  reversed  will  not.  on  an  af- 
firmance, operate  os  a  revivor  of  the  Judgment 
or  decree  as  rendered  In  the  court  below,  so 
as  to  authoriie  execution  from  that  court  In 
the  name  of  such  representative,  wlthont  a  re- 
vivor In  his  name  In  that  conrt  also.  It  was- 
aleo  held  In  this  case  that  a  statute  (1794) 
authorizing  an  execution  to  issue  in  favor  of 
the  personal  representative  of  the  obligee  In  a 
replevin  bund  did  not  apply  to  a  technical  eze* 
cution  on  a  JudKment  or  decree,  as,  aecordluir 
to  the  common  law,  that  must  conform  to  the- 
Judgment  or  decree,  and  be  Issued  In  the  name 
of  the  party  In  whose  favor  the  Jndgment  or 
decree  was  rendered. 

In  Trail  v.  Snouffer  (1854  )  6  Ud.  308,  the- 
plaintiff  died  after  Judgment,  but  before  the 
Issuing  of  a  scfre  facias  In  his  name  and  Judg- 
ment thereon  for  the  use  of  the  equitable  plain- 
tiffs. A  writ  of  fl.  fa.  was  thereafter  Issued, 
but  in  the  name  of  the  deceased  plaintiff,  anA. 
levied,  whereupon  the  debtor  made  a  motion  to 
quash  the  execution,  on  the  ground,  among' 
others,  that  It  was  Issued  and  tested  on  a  day 
when  the  plaintiff  was  dead,  which  was  grantoff 
and  affirmed  on  appeal,  the  court  stating  that 
It  could  find  no  case  In  which  a  B.  fa.  had  beea 
enforced  In  the  name  of  a  deceased  plaintiff, 
when  the  fact  of  his  death  at  the  date  of  the- 
writ  had  been  relied  upon  against  Its  validity 
at  the  return  of  the  process. 

An  execution  was  set  aside  in  Harwood  v. 
Murphy  (ISa:!)  13  N.  J.  L.  193,  upon  its  ap- 
pearing that  the  execution  was  Issued  after  the 
death  of  the  plaintiff,  without  revival  by  scire 
facias  in  the  name  of  his  representatives. 

And  the  plaintiff  in  WarwIdt  v.  (1848) 

20  N.  J.  L.  116,  having  died  since  the  entry 
of  Judgment,  his  administrators  applied  to  be- 
Buhstltuted  plaintiffs  In  order  to  Issue .  a  tes- 
tatum a.  fa.  bat  the  court  held  that  the  remedy- 
was  by  scire  facias,  which  might  Issue  without 
a  rule. 

In  Morgan  v.  Taylor  (1876)  38  N.  J.  L.  317, 
after  an  execution  was  Issued  and  returned  un- 
sattsfled  In  the  lifetime  of  a  Judgment  creditor, 
he  died,  the  fact  of  his  death  being  unknown  to- 
bis  attorney,  who  afterwards  Issued  an  aliaa 
writ,  under  which  a  levy  was  made.  On  a  mo* 
tlon  to  quash  the  alias  execution,  the  conrt 
held  that  It  was  undoubtedly  void,  and  the  fact 
that  tbe  attorney  did  not  know  of  plalntUF* 
death  at  tbe  time  he  iuued  the  writ  was  of 
no  Importance  as  affecting  Its  validity ;  that  It 
was  not  only  void  at  common  law,  but  by  the- 
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trial  of  the  claim  case  the  claimantB  offered 
an  amendment  to  the  joinder  of  issue,  in 
i*llfah  they  aet  up  that  Parker,  the  defend- 
mnt  in  execution,  died  in  1879;  that  there 
nenr  had  been  any  administration  on  his 
estate  and  tiiat  at  the  time  of  ttie  levy  in 
the  present  case  his  estate  waa  nnrepre- 
soitea;  that  Peyton  Clay,  the  plaintiff  in 
execution,  died  on  the  11th  day  of  Novem- 
ber, 1880;  that  E.  W.  Clay  was  appointed 
his  administrator  in  January,  1881,  and  that 
letters  of  administration  were  issued  to  him, 
dated  Ttbmary  17,  1881 ;  that  he  ful]y  ad- 
ministexfld  the  estate,  and  was  dismissed  as 
administrator  in  1886,  at  the  Hay  term  of 
the  court  of  ordinary;  that  the  estate  of 
Peyton  Clay  had  no  representation  from  the 
time  of  the  dismissal  of  E.  W.  Clay  until 
after  the  levy  in  the  present  case;  and  that 
between  these  dates  there  was  no  one  au- 


■tatote  Id  fonw  at  tbe  time  It  was  rendered, 
which  provided  that  where  a  plaintiff  died 
after  final  Judgment  tbe  execution  could  prop- 
erly Issue  only  Is  tbe  name  of  platntifTa  per- 
■onal  representatlvea,  and  no  other  method 
than  proceeding  by  scire  faclaa  would  serve  to 
bring  tbem  Into  tbe  writ  It  waa  further  held 
that  there  waa  no  way  to  amend  tbe  writ  by 
changing  Its  date  when  that  date  actually  ex- 
prcaaed  the  true  time  of  Its  Issuance. 

Center  v.  fillllngharst  (1823)  1  Cow.  33,  Is 
a  decision  according  to  common  law,  holding 
that  an  execution  tested  after  the  plalntHTs 
deatb.  wltbout  revivor  In  favor  of  bis  repre- 
sentative, was  Irregular ;  tbe  court,  however, 
thought  It  migbt  be  amended,  as  there  were 
no  equitable  clrcomstancea  preclndlng  an 
amendment 

An  execatlon  waa  set  aside  for  Irregnlarlty  In 
Oanaevoort  T.  OlUlland  (1828)  1  Cow.  218.  it 
appearing  to  have  been  Issued  after  tbe  plain- 
tiff's death. 

These  cases  have  been  superseded  by  later 
declalona  (Infra,  II.  a,  1,  (b)  ),  rendered  In 
conformity  with  the  remedy  Introduced  by  the 
adoption  of  the  Code  In  this  atate. 

A  fl.  fa.  was  aet  aalde  In  WIngate  v.  Gibson 
(1810)  6  N.  C  (1  Murph.)  492,  where  It  ap- 
peared to  have  been  sued  out  In  the  name  of 
a  deceased  Judgment  creditor,  when  he  had  no 
representative  before  the  court. 

It  was  briefly  held  In  Hooting  v.  James, 
(1829)  13  N.  C.  (2  Dev.  L.)  264,  that  the  sum- 
mary remedy  of  a  plaintiff  upon  a  bond  sur- 
vived to  bis  personal  representative,  who  had 
caused  himself  to  be  made  a  party  to  the  cause 
upon  the  death  of  the  original  plaintiff. 

In  one  case  In  Penuaylvanla,  Day  v.  Sharp 
(1639)  4  Whart  341,  34  Am.  Dec.  S09  {infra. 
II.  a,  1.  (b)  ),  -scire  facias  appeara  to  be  con- 
sidered neccasary,  but  later  declalona  In  that 
atate  adopt  a  more  ezpedltlona  remedy. 

An  execution  waa  declared  Irregular  In  Tuck* 
er  V.  Carr  (1898)  20  R.  I.  477,  40  Atl.  1,  be- 
cause Issued  after  the  death  of  the  plaintiff 
•  without  revival  of  tbe  Judgment  by  scire  faclaa. 

It  la  said,  eWter,  In  Gregory  v.  Chadwell 
tl8«6)  8  Coldw.  890,  that  If  plaintiff  dies  after 
Judgment  and  before  execution,  it  aeema  to  be 
necessary  to  revive  by  scire  faclaa  in  tbls 
ease  the  right  of  an  executrix  <a  a  deceased 
plaintiff  to  revive  the  Judgment  by  scl.  ta. 
against  a  part  only  of  the  defendants,  and  Is- 
sue execution  agalnat  them,  waa  upheld  by 
analogy,  under  a  statutory  provision  allowing 
auch  a  coorae  to  be  puraned  upon  the  deatb 
ot  one  or  more  defendants,  when  there  are 
several. 
61  L.R.  A. 


thorized  to  direct  the  collection  of  the 
exeoutitm,  and  all  emtries  made  on  the 
eleeuticm  between  these  dates  are  void.  The 
court,  upon  danarrer,  struck  this  amend- 
ment, and  to  this  ruling  tbe  claimants  ok- 
oet^«d.  The  case  proMeded  to  trial,  at 
which  it  appeared  that  Peyt^m  Clay  ob- 
tained a  judgment  in  the  superior  court 
a^inst  Jonn  F.  Parker  on  October  5,  1874, 
and  that  execution  issued  thereon  October 
26,  1874.  The  following  entries  appear  upon 
tile  execution  signed  by  tbe  sheriff :  Febru- 
ary 24,  1876,  levy  upon  land;  September  7, 
1876,  reoeipt  lor  oosta  paid  we  plaintiff 
in  execution;  April  2,  1882,  nulla  bona;. 
Septonber  8,  1886,  levy  upon  personal  prop- 
erty (an  entry  on  the  execution  shows  that 
this  pr(^rty  waa  claimed,  and  a  verdict 
Tendea«d  in  favor  of  the  claimants) ;  Janu- 
ary 2,  18SS,  receipt  for  costs  paid  by  E.  W. 

And,  argu«7ido,  the  court  considered.  In  La- 
Tell  T.  McCurdy  (1888)  77  Va.  768,  that  where 
a  plaintiff  had  died  his  executors  ought,  by 
aclre  faclaa,  to  revive  the  Judgment  before 
Isaulng  executloD,  setting  out  In  the  writ  the 
original  Judgment,  the  death  of  their  testator, 
their  qualification  aa  execntora  of  the  original 
plaintiff,  and  notifying  tbe  defendants  of  their 
demand,  and  giving  them  the  opportunity  of 
showing  cause,  if  any  they  could,  agalnat  aucb 
demand. 

On  the  other  hand,  aome  of  the  states,  either 
practically  or  expressly,  bold  tliat  revival  by 
scire  facias,  or  in  any  manner.  Is  unnecessary. 
'  This  Inference  Is  perhaps  warranted'ln  Juban  v. 
Juhan  (1898)  104  Ga.  2S8.  SO  8.  B.  779,  where, 
after  an  execution  had  been  leaned  and  levied  Uk 
favor  of  a  sfirvlvlng  partner.  It  appeared  that 
he  waa  dead,  and  a  motion  was  thereupon 
granted,  allowing  the  execution  to  proceed  In 
the  name  of  the  heirs.  The  court,  upon  appeal, 
stated  that  It  would  have  been  decidedly  the 
better  prnctlce  to  have  bad  an  administrator 
appointed  on  the  estate  of  the  plaintiff  In  fl.  fa., 
and  tbe  execution  Issued  by  him,  aa  he  would 
be  entitled  to  collect  the  assets  of  the  Arm.  and 
beld  that  it  waa  error  to  allow  the  belrs  to  be 
made  parties  plaintiff,  and  the  execution  to  pro- 
ceed in  their  names  wltbout  administration, — • 
especially  when  they  were  not  all  tut  fmit,  and 
It  did  not  appear  that  there  were  no  debts 
agalnat  tbe  firm. 

In  Armstrong  v.  MclAUghlln  (18T&)  49  Ind. 
370,  tbe  court  held  that,  while  the  administra- 
tor ot  a  deceased  Judgment  creditor  waa  en- 
titled to  Imve  tiie  Judgmmt  revived,  he  might 
have  Issued  execution  upon  tbe  original  Judg- 
ment without  a  revivor. 

And  In  Mavlty  v.  Eastrldge  (1879)  67  Ind. 
211,  the  court  states  that  It  may  be  observed 
that  administrators  may  Issue  execution  upon 
Judgments  In  favor  of  their  Intestate  wlthont 
any  revivor  thereof. 

One  oi  the  grounds  upon  wblcb  It  was  at- 
tempted tn  enjoin  an  execution  In  Locendre  v. 
HcDonough  ri826t  6  Mart  N.  8.  r>14.  Issued 
by  tbe  curator  of  a  deceased  Judgment  creditor, 
was  that  the  Judgment  had  not  been  declared 
executory  Id  favor  of  the  curator.  In  regard 
to  tbe  contention  tbe  court  on  appeal,  stated 
that  when  a  defendant  dies  a  Judgment  ren- 
dered  against  him  must  be  declared  executory 
against  his  heirs  or  representatives,  because 
property  wblcb  baa  ceaaed  to  be  bla  cannot  be 
affected  by  a  Judgment  to  which  the  new  own- 
ers are  not  made  parties;  but  that  ea  the  death 
of  a  plaintiff,  nothing  prevents  bis  heir  or 
r^resentntlve  from  taking  out  execution. 
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day,  adndBistrator;  Uay  6,  ISOl,  tmlla 
bona;  Soptember  7,  1896,  nulla  bona;  Janu- 
ary Sb,  1899,  levy  on  the  land  in  controrersy 
and  ottier  ^ds;  July  4,  1899,  dismissal  of 
levy  on  landa  other  than  that  now  in  con- 
tiOTersy.  On  April  2,  1901,  an  order  was 
passed  directing  that  the  case  proceed  in  the 
name  of  Charles  Lord  as  administrator  de 
bonis  turn  of  P^toh  Clay,  deceased,  the 

{plaintiff  in  execution.  The  trial  resulted 
n  a  judgment  flndine  the  property  subject 
to  the  execution.  The  claimants  made  a 
motimi  for  a  new  trial,  which  was  overruled, 
and  to  this  ruling  th^  also  excepted. 

The  only  assignment  of  error  which  was 
insbted  on  in  this  court  by  counsel  for 
plaintiffs  in  error  in  the  brief  filed  was  that 
which  complained  of  the  judgment  striking 
the  amendment  to  the  joinder  of  issue.  It 
is  contended  that  under  the  allegaidons  of 

In  Rooks  V.  Williams  (18S8)  18  AnnT 
874,  one  of  the  srounds  on  wblcb  a  writ  of 
Injunction  arresting  an  execution  was  obtained 
was  that  0.  fa.  was  Improperlj  Issued  In  the 
name  of  the  decedent,  liMt«UI  of  bis  legal  rep- 
resentatives, but  the  court  refused  to  sustain 
tlie  contention,  sajlng  that  tt  could  not  have 
injured  the  debtor,  as  he  might  have  been  re- 
lieved of  all  difficulty  as  to  the  legality  of  the 
execution  by  paying  the  amount  of  the  judg- 
ment to  the  admlnlitrator  of  the  decedrat  or 
hla  legal  representatives. 

After  the  Judgment  creditor's  death,  In  Jen- 
ness  V.  Lapeer  County  Circuit  Judge  (1880)  42 
Mich.  400.  4  N.  W.  220,  bis  administrator 
caused  an  execution  In  the  nanal  form  to  be 
IsBOed  on  the  Judgment  without  revivor  thereof. 
Upon  the  question  whether  the  execution  and 
sale  were  void,  or  merely  voidable,  the  court 
said  that  the  decisions  seem  to  be  InSuenced 
largely  hy  local  practice  or  regulations,  rather 
than  by  any  general  or  leading  principle,  and 
therefore  held  that,  as  nothing  more  was  re- 
quired to  preface  the  issuing  of  the  execution 
tban  an  order  to  revive  the  Judgment  upon  af- 
fidavit and  notice,  which  would  have  been 
granted  as  a  matter  of  right,  the  neglect  to 
obtain  it  was  a  mere  Irregularity  which  could 
be  cured  by  an  order  nunc  pro  tunc. 

The  court  stated,  in  Ammous  v.  Whitehead 
(1850)  81  Miss.  99,  that  whatever  force  there 
might  be  to  the  objection  that  an  execution 
was  issued  after  a  plalntHTs  death  In  the  name 
of  Ms  administrator  without  revival  by  scire 
facias,  it  certainly  constituted  no  ground  for 
coming  Into  equity  to  enjoin  the  execution,  as 
the  remedy,  if  any,  was  ample  at  law  by  a  mo- 
tion to  quash. 

Under  the  well-settled  doctrine,  as  recog- 
nized in  the  opinion,  that  a  sale  of  land  under 
execution  Issued  and  tested  after  the  death 
of  the  defendant  in  tbe  Judgment  and  with- 
out revival  by  scire  facias  Is  not  void,  but 
merely  voidable ;  and  that  a  sale  under  it 
la  valid  until  regularly  set  aside  In  a  direct 
proceeding  for  that  purpose  by  the  heir  or 
terre-tenant,  the  court.  In  Hughes  v.  Wllklnsou 
(1869)  37  Mlsa  482,  holds  that  a  fortiori  a 
sale  made  under  an  execution  In  which  tlie 
plaintiff  was  dead  at  the  time  It  was  Issued  or 
tested  could  only  be  voidable  because  the  rea- 
son for  a  revival  applies  with  much  less  force 
to  a  plaintiff  tban  to  a  defendant;  and  also 
could  not  be  attacked  by  strangers  in  a  col- 
lateral proceeding. 

But  Bi'f  a  later  Mississippi  decision,  infra, 
II.  a,  1.  (t>),  In  conformity  with  a  statute  pro- 
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the  amendment  the  judgment  is  dormant, 
and  that  therefore  the  amendment  sboold 
have  been  allowed,  and  protrf  admitted  which 
would  have  caused  the  trial  to  result  in  a 
verdict  finding  the  prcnierty  not  subject  to 
the  executitm.  If  the  sheriff  had  no  author- 
ity to  make  entries  upon  the  executicm  be- 
tween the  date  of  the  dismissal  of  E,  W. 
Clay  as  administrator  of  the  estate  of  Pey- 
tcn  GIsy  and  the  appcdntment  of  Lord  as 
administrator  vprn  that  estate  which  was 
after  the  levy  in  the  present  case,  according 
to  the  averments  in  the  amendment,  then  the 
execution  would  be  dormant,  for  the  reft- 
son  that  the  other  entries  were  not  made 
within  seven  years  from  the  date  of  the  last 
entry  made  during  the  time  that  B.  W.  Clay 
was  in  office  as  administrator.  It  is  con- 
tended that,  as  there  was  no  administrator 
during  this  period,  there  was  no  person  au- 

vldlng  a  more  expeditious  mode  of  revival  than 

by  scl.  fa. 

A  Judgmoit  of  revivor  was  held  not  to  be 
necessary  In  order  that  an  execution  might  la- 
sue,  In  Gaston  v.  White  (1870)  46  Mo.  486. 
where,  after  tbe  plalntifTs  death,  bis  admlnla- 
trators  without  revivor  sued  out  a  special  exe- 
cution, an  order  for  which  had  been  obtained 
by  plaintiff  in  his  lifetime,  reciting  the  Judg- 
ment, the  plaintiff's  death,  and  the  granting 
of  letters  of  admlnlstratlim. 

In  Simmons  v.  Heman  (1885)  17  Mo.  App. 
444,  an  execution  was  held  to  be  properly  Is- 
sued In  the  name  of  a  decedent  plaintiff's  per- 
sonal representative,  without  revival,  accord- 
ing to  statute. 

Executions  were  Issued  after  the  decease  of 
the  original  Judgment  criedltors.  In  their  names, 
without  any  proceedings  having  been  bad  by 
scire  facias  or  otberwise  to  revive  the  Judg- 
ments in  favor  of  the  personal  representatives. 
In  Daisy  Roller  Mills  v.  Ward  (1897)  6  N.  D. 
317,  70  N.  W.  271,  and  the  court  held  that  no 
revivor  or  substitution  was  necessary  under  the 
prevailing  statute  providing  that  "th«  party 
In  whose  favor  Judgment  has  heretofore  been, 
or  shall  hereafter  be,  given,  and  in  case  of  his 
death  his  personal  representatives,  duly  ap- 
pointed, may,  at  any  time  within  five  years 
after  tbe  entry  of  Judgment,  proceed  to  enforce 
the  same  by  writ  of  execution,  as  provided  In 
this  chapter,"  and  further,  that  It  was  evi- 
dently the  Intention  of  tbe  legislature  that  the 
writ  Issue  In  the  name  of  the  original  parttM 
to  the  Judgment. 

(b)  Other  modet  tftm  hy  toir«  faoUu. 

The  majority  of  the  states,  however,  have 
adopted  various  modes  of  procedure  aimed  to 
accomplish  the  results  of  revivor  by  scire  fadaa 
without  Its  Inconveniences. 

Proceedings  under  an  execution  were  en- 
Joined  In  Meek  v.  Bunker  (1871)  88  Iowa,  169, 
when  It  appeared  that  the  Judgment  creditor 
had  been  dead  several  years  when  it  was  is- 
sued, and  indorsements  In  the  nature  of  an 
ex  parte  revivor,  provided  for  by  statute,  were 
not  prc^erly  made  thereon. 

And  an  execution  Issued  after  the  Jndgmoit 
creditor's  death  without  an  Indorsement  by  the 
clerk  of  the  court  as  required  by  statute,  set- 
ting forth  the  fact  of  the  death  and  names  of 
heirs  or  representatives,  was  held  void  In  Dun- 
bam  V.  Bentley  (1807)  103  Iowa,  1S6,  72  N. 
W.  437,  the  court  stating  that,  without  some 
kind  of  revivor,  an  execution  issued  after  a 
Judgment  creditor's  death  was  void  for  the  rea- 
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thorized  to  control  or  direct  the  pnwresB  of 
the  acecuti<m,  and  that  the  sheriff  liad  no 
anthoritT'  to  make  entriee  thereon,  except  at 
the  special  instance  and  request  of  some- 
one who  owned  or  controlled  the  execution. 
What  effect  has  the  death  of  the  parties  to 
an  execution,  or  either  of  them,  upon  the 
writ!  According  to  the  prorisions  of  Stat. 
29  Oar.  II.  chap,  3.  {  16,  vhich  was  of  force 
In  England  at  the  time  of  our  adopting  stat- 
ute, an  execution  which  is  delivered  to  the 
sheriff  in  the  lifetime  of  the  defendant  may 
he  levied  upon  his  goods  and  chattels  not- 
withstanding the  death  of  the  debtor  before 
a  levy  is  made.  8  Eno.  PI.  ft  Pr.  p.  600. 
Under  the  present  law  of  this  state,  land  is 
^ced  upon  the  same  footing  as  goods  and 
ohattelfl,  BO  far  aa  the  lien  <»  the  judgment 
is  oonoemed,  and  the  judgment  is  a  lien 
upon  all  of  the  property  of  the  debtor  from 

eon  that,  hj  tbe  death  of  t&e  plaintiff,  the  party 
to  whom  anthorltr  was  given  to  enforce  the 
Judgment  Is  withdrawn,  and  a  new  party  brae- 
flted  and  concerned  In  the  Judgment  Is  Intro- 
duced Into  the  record. 

An  execution  was  sued  oat  several  years  after 
the  death  of  tbe  Judgment  creditor,  in  Brown 
V.  Parker  (1858)  15  111.  807,  wlthont  nrst  re- 
viving the  Judgment  In  favor  of  tbe  personal 
representative,  or  recording  In  court  hla  let- 
ters of  administration.  It  was  also  lasued  In 
tbe  name  of  the  deceased  plaintiff,  and  not  In 
the  name  of  his  personal  representative.  The 
court  held  that  the  execution  and  the  proceed- 
ings under  It  were  absolutely  void,  whether 
their  validity  was  drawn  In  question  directly 
or  collaterally. 

Where  the  statute  declares  that  a  Judgment 
shall  be  a  lien  "on  the  real  estate  of  the  debtor 
for  seven  years  after  the  last  day  ot  the  term 
of  the  court  at  which  It  was  rendered,  provided 
that  an  execution  be  Issued  thereon  within  one 
year  on  such  Judgment,"  and  that  "the  lien 
.  .  .  shall  not  abate  by  reason  of  tbe  death 
of  tbe  plaintiff,"  but  "the  executor  or  admin- 
istrator may  cause  tbe  letters  testamentary  or 
ot'SdminlBtratloo  to  be  recorded  in  the  court  In 
which  the  Judgment  exists,  after  which  execu- 
tion Is  authorized  to  issue  and  proceeding  to  be 
bad  In  the  name  of  the  executor," — the  court 
held,  in  Fltts  V.  Davis  (1866)  42  111.  391,  where 
execution  was  not  Issued  within  a  year  after 
Judgment  was  rendered  (during  wblcb  time  tbe 
plaintiff  died)  that  tbe  Uen  was  tbereby  lost 
as  against  a  mortgagee  or  person  purchasing 
the  equity  of  redemption,  by  the  failure  of  the 
ateilnlstrator  to  continue  tbe  lien  beyond  the 
year  by  filing  a  copy  ot  bis  letters  In  court 
and  suing  .out  execution  as  required  by  stat 
nte. 

To  award  execution  in  favor  of  complainant 
after  ber  death  was  held  error  In  DInet  v. 
Elgenmann  (1876)  80  III.  274,  the  court  stat- 
ing that  the  decree  should  have  been  revived  In 
the  name  of  tbe  administrator,  and  execution 
ordered  to  issue  in  his  name,  or  that  It  might 
be  aa  execution  could  be  had  upon  the  admin- 
istrator's filing  a  copy  of  his  letters  In  court 

By  reason  of  the  failure  either  to  revive  a 
Judgment  In  favor  of  the  administratrix  after 
the  Judgment  creditor's  death,  or  to  record  the 
letters  of  administration  in  conr^  It  was  held, 
In  Meyer  v.  Mlntonye  (1888)  106  III.  414.  that 
an  execution  Issued  by  the  administratrix  was 
unauthorised  by  law,  and  absolutely  void. 

It  appeared  In  Williams  v.  Staton  (1882)  4 
Kj.  L.  Kep.  225,  that  the  executions  In  ques- 
tion were  Issued  In  the  name  of  the  personal 
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the  date  of  its  Tradition;  and  our  Code  de- 
clares tliat  on  the  death  of  a  defmdant  after 
final  judgment,  when  no  execution  has  been 
issued  previously  to  such  death,  execution 
may  issue  as  if  such  death  had  not  taken 
place.  Civil  Code,  S  6034.  See  also  Brooks 
V.  Rooney,  11  Ga.  424  (8),  66  Am.  Dec.  436; 
Smith  V.  Locketi,  73  Ga..  104.  See  also,  in 
this  connection,  1  Freeman,  Eneutinu, 
3d  ed.  S  86.  It  will  thus  be  seen  that  our 
Code  goes  a  step  farther  than  the  statute  of 
Charles  II.  Under  the  Code,  the  death  of  a 
defendant  in  execution,  either  before  or  after 
the  issuance  of  the  execution,  will  not  abate 
the  writ.  If  the  execution  has  issued,  it 
may  proceed;  and,  if  not  issued,  it  will 
issue  notwithstanding  the  death  of  the  de- 
fendant in  ezeeuti<Hi.  While  the  qnestion 
just  disouBsed  was  made  in  the  amendment 
offered  by  the  claimants,  it  was  not  insisted 

representative  without  previously  filing  the  or- 
der of  his  appointment  In  tbe  clerk's  ofllee,  and 
without  any  Indorsement  on  tbe  execution  of 
the  fact  of  the  plalntlfTs  death,  the  administra- 
tor's appointment,  etc.,  as  required  by  statute. 
The  court  held  that  these  preliminaries  required 
by  the  Code,  of  a  personal  representative  before 
be  Is  entitled  to  have  an  execution  In  hie  name 
on  a  Judgment  in  favor  of  a  decedent,  are  Im- 
perative, and  enjoined  the  executions. 

In  regard  to  an  execution  issued  In  the  name 
of  an  administrator  without  any  Indorsement  by 
the  cleric,  as  required  by  statute,  showing  the 
death  of  the  plaintiff  and  appointment  of  his 
administrator,  the  court  held.  In  Uulholland  T. 
Troutman  (1888)  10  Ky.  L.  Rep.  263,  that  no 
valid  execution  could  Issue  after  the  death  «t 
the  plaintiff  in  the  Judgment,  unless  It  was 
Indorsed  by  tbe  clerk  as  provided. 

See  earlier  decisions  In  this  state,  supra,  II. 
a,  1,  (a). 

For  an  Intimation  of  tbe  practice.  In  Michi- 
gan, see  JennesB  v.  Lapeer  County  Circuit  Judge 
(1880)  42  Mich.  469,  4  N.  W.  220,  aupra,  II. 
a,  1,  (a). 

It  was  contended  In  Brickson  v.  Johnson 
(1876)  22  Minn.  380,  that,  by  the  Judgment 
creditor's  death,  tbe  statutory  period  of  five 
years  after  Judgment  within  which  execution 
could  issue  thereon,  and  during  which  the  Judg- 
ment was  a  lien  upon  property  of  the  Judgment 
debtor,  was  extended ;  but  tbe  court  refused  to 
support  the  contention,  holding  Qiat  tbe  Issu- 
ance of  an  original  and  alias  execution  end  levy 
and  sale  thereunder  after  the  expiration  of  tbe 
statutory  period  was  unauthorized. 

The  proper  course  tor  tbe  administrator  ot  a 
deceased  Judgment  creditor  to  pursue  was  held, 
in  Lough  V.  Pitman  (1878)  26  Minn.  120,  to 
be  by  moving  the  court  In  which  the  action  Is 
pending  (as,  until  It  is  satlsfled  or  extinguished 
In  some  way  it  Is  considered  ss  still  peodlng), 
to  allow  It  to  be  continued  In  his  name  as  the 
representative  of  the  deceased:  and  upon  the 
granting  of  such  a  motion  be  may  thereupon 
take  out  execution. 

Under  a  statutory  provision  that,  when  the 
administrator  of  any  plaintiff  wbo  dies  before 
satisfaction  ot  his  Judgmoit  shall  file  wltit  the 
clerk  an  affidavit  of  such  death  and  of  bis  ap- 
pointment, with  a  copy  of  his  letter  duly  certi- 
fied, execution  may  Issue  on  said  Judgmoit  as 
It  such  death  had  not  occurred,  the  court  held, 
iB  Jackson  v.  Scanland  (1888)  65  Miss.  481, 
4  So.  562,  that  this  did  not  apply  In  favor  of 
a  foreign  administrator  who  had  not  compiled 
with  a  statute  requiring  him  to  quall^  within 
tbe  stato  In  order  to  sue  In  the  courts  thereof. 
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on  in  the  argument,  but  we  have  had  no  i 
dl&nilty  in  reaching  the  conclusion  just 
stated. 

The  controlling  question  in  the  case,  and 
the  one  irtiieh  was  atraaaed  in  the  wiitten 
MTgnment  filed  for  the  plaintiffs  in  eiror,  is. 
What  ^ect  haa  the  death  of  the  plaintiff  in 
eoracution  upon  the  writ,  when  it  was  issued 
during  hia  lifetime  T  At  otHmnon  law  the 
death  of  a  plaintiff  did  not  abate  the  writ, 
but  it  was  the  duty  of  the  officer,  notwith- 
standing  such  death,  to  levy  the  writ.  See 
8  Enc.  PI.  &  Pr.  p.  499,  and  numerous  casea 
oited  in  the  notes;  1  Freeman,  Executions, 
Sd  ed.  S  37;  Com.  t.  Whitney,  10  Pick.  434. 
In  Rogers  r.  Tntett,  73  Oa.  386,  where  the 
olalmant  tendered  an  issue  that  the  plaintiff 
in  execution  had  died  before  the'  levy,  and 
the  same  was  stricken  upon  demurrer,  the 
judgment  was  affirmed  1^  this  court;  and 

In  Bellinger  t.  Ford  (1852)  14  Barb.  2tS0, 
the  court  was  Inclined  to  the  view  that,  where 
a  plaintiff  In  a  Judgment  bad  been  dead  for 
years,  and  It  did  not  appear  that  there  was 
any  execator  or  administrator,  the  iBsnance  of 
an  ezccatlon  by  persons  not  appearing  to  have 
any  authority  In  the  matter  by  assignment  or 
otherwise  was  a  nullity. 

Upon  a  subsequent  hearing.  In  (1856)  21 
Barb.  811,  It  was  held  that,  after  the  plaln- 
tlira  death,  until  the  suit  should  be  revived, 
wbicb  the  court  said  was  formerly  dooe  by 
scire  fticlas,  but  that  the  nine  resolt  coQid  be 
obtained  by  motion,  no  execution  conid  Issue, 
as  nntll  a  revivor  do  one  had  any  right  to 
Issue  It ;  and  also  the  Judgment  stood  between 
new  parties,  who  mast  have  a  day  In  court  be- 
fore execution  could  Issue. 

But  in  Jay  v.  Martins  (1808)  2  Doer,  6S4, 
It  was  held  that  leave  to  Issue  execution  after 
the  death  of  the  plaintiff  may  not  be  granted 
on  motion  of  the  executors,  bat  may  be  ob- 
tained only  in  an  actios  brou^t  by  them  pray- 
Ing  for  the  same  relief  that  before  the  Code 
was  granted  by  scire  facias. 

After  recognizing  that  an  execution  cannot 
Issue  up<m  a  Judgment  after  the  death  of  the 
Judgment  creditor  without  revivor,  It  was  also 
held.  In  Thurston  v.  King  (1854)  1  Abb.  Pr. 
126,  that  the  method  of  revivor  under  the  Code 
was  by  action  In  which  the  ezecntora  of  the 
plaintiff  would  be  entitled  to  aak  fOr  and  ob- 
tain an  execution  to  be  Issued  In  their  names, 
to  be  levied  on  any  lands  which  the  defendant 
held  when  the  Judgment  was  docketed. 

And  the  court  was  of  the  opinion  in  Wheeler 
V.  Dakln  (1856)  12  How.  Pr.  SST,  that  where 
a  plaintiff  dies  after  Judgment  there  Is  no  party 
left  who  can  make  a  motion  for  leave  to  issue 
execution,  and  that  the  only  remedy  is  an  action 
by  bis  legal  representatives  to  obtain  the  relief 
formerly  reached  by  the  writ  of  scire  facias. 

So,  too,  it  was  stated  in  Nlms  v.  Sabine 
22  How.  Pr.  78,  that  the  common  law  for- 
merly in  force,  that,  it  a  plaintiff  died  after 
Judgment  but  before  issuing  execution,  no  exe- 
cution could  Issue  without  revival  by  scire 
facias  at  the  suit  of  the  personal  representa- 
tives of  the  plaintiff,  had  been  changed  by  the 
Code,  so  that  the  revival  formerly  had  by  scire 
facias  was  now  obtained  by  an  action. 

So,  too.  It  was  stated  in  Nlma  v.  Sabine 
(1872)  44  How.  P'r.  252,  that,  after  the  lapse 
of  a  year  from  the  death  o(  the  plaintiff  In  a 
Judgmoit,  the  remedy  presented  by  the  Code 
for  revival  of  the  Judgment  and  for  leave  to 
Isane  execution  was  by  action,  not  motion ;  and 
an  execution  was  held  voidable,  Issued  after 
81  L.  B.  A. 


I  it  wma  held  that  after  the  Judgmmt  had 
beeo  <rt>tained,  and  execution  issued  thereon, 
the  death  of  <he  plaintiff  in  execution  would 
not  interfere  with  the  progreas  of  the  execu- 
tion, but  that  the  administrator  or  executor 
of  the  i^aintiff  in  exaentimi  miriit  have  the 
same  levied;  and  it  waa  aaid  uiat  poaslbly 
his  hein  at  law,  or  anyone  dae  intOTeated  in 
the  execution,  as  transferee  or  otherwise^ 
might  cause  a  levy  to  be  made.  It  was  also 
said  that,  after  the  property  levied  on  was 
claimed,  someone  who  was  entitled  to  con- 
trol the  exeoutioo  should  be  made  a  party 
to  the  claim  oaseu — auch  as  executor  or  ad- 
ministntor  trf  the  estate  of  the  plaintiff  in 
ezeeutitm,  or  the  transferee  holding  under 
him.  Mr.  Justice  Blandford,  who  delivered 
the  opinion  in  that  case,  further  rranariECd: 
"If  the  sheriff  should  receive  and  collect  the 
money  due  on  an  execution  after  the  plain- 

plalntllTB  death  upon  leave  of  the  court  ob- 
tained upon  a  motion. 

But  all  of  these  decisions  seem  to  be  super- 
seded by  the  present  statute  providing  that, 
"where  tbe  party  recovering  a  final  Judgment 
haa  died,  execution  may  be  Issued  at  any  time 
within  Ave  years  after  the  entry  of  the  judg- 
ment, by  his  personal  representatives,  or  by 
the  assignee  of  the  Judgment,  If  It  has  been  as- 
signed ;  and  tbe  execution  must  be  Indorsed 
with  the  name  and  residence  of  the  person  Is- 
suing the  sam&"    N.  T.  Code  Civ.  Proc.  i  1876. 

The  lack  of  an  Indorsement  on  an  exaentloB 
Issued  after  the  death  of  the  Judgment  cred- 
itor, reciting  that  It  was  Issued  by  his  personal 
representatives,  was  held  to  be  a  curable  ir- 
regularity only,  and  not  to  render  tbe  execution 
void,  in  Deyo  v.  Borley  (1882)  48  N.  T.  8.  R. 
638.  18  N.  T.  Snpp.  800,  the  court  stating  tbat 
no  substantial  right  of  the  defendant  had  been 
infringed,  as  the  executors  of  the  plaintiff  were 
entitled  to  issue  an  execution  upon  tbe  Judg- 
ment againat  tbe  defendant. 

In  Delser  v.  Sterling  (1823)  10  Serg.  &  B. 
116,  the  court  stated  that  the  practice  allowed 
by  statute,  of  subatitutton  In  pending  actions 
without  scire  facias,  had  led  to  the  aimllar 
practice  In  regard  to  Judgments,  of  allowing 
a  personal  representative  to  have  himself  sub- 
stituted without  a  scire  facias,  and  even  with- 
out application  to  the  court,  and  then  take  out 
execution.  The  court  remarked  that  it  bad 
never  known  of  an  instance  of  scire  facias  in 
such  a  cose. 

One  of  tbe  questions  in  Day  v.  Sharp  (1839) 
4  Wbart  341,  34  Am.  Dec.  509,  was  whether  an 
execution  Issued  and  levied  in  the  name  of  a 
plaintiff  who  was  dead,  without  Issuing  scire 
facias  after  aaslgnment  of  tbe  Judgment  to 
one  of  the  defendants  therein  who  had  satisfied 
It,  was  a  Justification  to  him  for  acts  com- 
mitted under  It  The  court  held  that  It  was 
on  the  ground  that  tbe  execution  was  not  void, 
but  voidable,  recognizing  as  tbe  rule,  however, 
that,  In  the  case  of  a  plaintiff's  death,  it  was 
tbe  doty  of  the  person  issning  execntlon  to 
substitute  the  names  of  the  executors  or  ad- 
ministrators, and  therefore  to  Issue  scire  facias 
In  order  to  bring  In  such  new  parties. 

After  the  death  of  a  Judgment  creditor,  an 
execntlon  was  Issued  In  the  name  of  hIa  ex- 
ecutors, without  any  suggestion  of  his  death  or 
substitution  of  the  executors  upon  the  record. 
The  court  held  the  execution  Irregular,  but  per- 
mitted the  necessary  entries  to  be  made  amie 
pro  tune,  and  the  execution,  which  In  the  lower 
court  had  been  set  aside,  to  be  relnatated,  upon 
It  appearing  that  a  levy  bad  been  made  there- 
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-^fl^  death,  then  he  would  hold  the  same 
for  the  use  and  benefit  at  aueh  repreienta- 
iiin  of  the  deceased  person  as  may  have  been 
-or  may  be  appointed  to  manBge  his  estate. 
The  payment  by  the  defendant  to  the  eber- 
iff  would  be  good,  and  would  eztin^ish  the 
Judgment  and  satisfy  the  execution."  It 
waa  argued  by  counsel  for  plaintiffs  in  error 
-tiiat  it  could  be  Iwitimately  inferred  from 
what  was  said  in  uiat  case  that  the  sheriff 
-had  no  ririit  to  levy  an  execution  after  the 
■death  of  the  plaintiff  in  execution,  unleea 
there  was  someone  interested  in  the  execu- 
"ticHi  who  directed  bim  to  make  the  lev^. 
The  decision  just  referred  to  may  contain 
Mi  intimation  to  this  effect,  but  the  only 
ptnnt  actually  ruled  in  that  case  is  that, 
where  there  had  been  a  direction  by  some- 
•mie  interested  in  the  execution,  a  levy  is 
lawful,  notwithstanding  the  d^b  of  the 

under,  anil  the  money  paid  into  court  Dar- 
lington T.  Bppakman  <1845)  9  Watti  k  8.  182. 

In  Gemmlll  t.  Bntler  (1849)  4  Pa.  282,  It  IB 
lield  tbst.  If  Judgment  was  obtained  before  tbe 
■deatb  of  the  party,  the  execator  or  adminis- 
trator shall  proceed  to  execution  upon  soggest- 
Ing  the  death  on  tbe  record.  In  the  Hine  man- 
ner that  the  decedmt  might  have  done  If  be 
liad  BurrWed. 

It  appears  from  Walt  v.  Swlnehart  (1848) 
«  Pa.  97.  that  an  execution  may  be  Issued  after 
the  death  of  tbe  plaintiff  upon  the  suggestion 
'Of  bis  death  and  the  inbstltntlon  of  the  ad- 
jalnistrator  upon  tbe  recorda  The  decision, 
however,  was  In  tegard  to  tbe  right  to  trans- 
fer a  Judgment  after  the  death  of  tbe  plaintiff 
4berela  from  the  county  In  which  It  ^ras  ob- 
tained to  another  county,  the  court  holding  that 
It  might  be  done,  and  that  tbe  recitals  above 
referrad  to,  necessary  to  be  made  before  taking 
-ont  execution,  might  be  made  either  before  or 
after  the  tranafer. 

Under  the  statute  providing  that  in  case  of 
the  deatb  of  a  sole  plaintiff  or  one  of  several 
jilalnttffa  after  Jndgment,  execution  might  be 
Issued  by  tbe  clerk  In  tbe  name  of  the  legal 
xepresentatlve  of  the  deceased  sole  plaintiff,  or 
In  the  name  of  the  survlTOr  and  the  legal  rep- 
resentative of  the  deceased  plaintiff  upon  the 
filing  of  an  affldavlt  of  such  deatb,  and  ap- 
pointment of  the  representative  with,  the  clerk. 
It  was  held.  In  Holman  v.  Chevallller  (1835)  14 
Tex.  337,  that  the  mere  filing  of  such  an  aflS- 
^vlt  was  eufflclent,  and  that  the  failure  of  the 
'^ilerfc  to  Indorse  thereon  tbe  date  of  receiving 
It  would  not  prejudice  tbe  rights  of  the  party, 
bnt  that  the  Indorsement  would  be  allowed  to 
be  made  nunc  pro  tuna. 

The  attorney  for  a  deceased  plaintiff,  in 
Fowler  V.  Burdett  (1857  )  20  Tex.  34,  filed  a 
inotlon  suggesting  the  death  of  the  plaintiff, 
-a.nd  the  appointment  of  administrators,  and 
asked  that  they  be  made  parties  plaintiff  to  the 
Judgment,  wbei-eupon  tbe  court  made  an  order 
to  that  effect,  and  that  execution  Issoe  in  the 
name  of  said  administrators.  It  was  held  on 
appeal  that  tbe  order  so  made  was  without  au- 
thority, since  It  was  not  a  formal  judgment  of 
revival  as  authorized  by  one  legislative  en- 
actment, neither  was  It  authorized  by  another 
providing  for  an  Informal  mode  of  revival  upon 
the  filing  of  an  affidavit  of  the  deatb  and  cer- 
tificate of  the  appointment  of  a  representative, 
-since  those  documeots  were  not  filed  as  re- 
quired. 

It  was  stated  to  be  the  settled  law  of  tbe 
sute.  In  Scott  v.  Lyons  (1883)  69  Tex.  698, 
that  filing  with  tbe  ciM'k  an  aflldavlt  of  the 
«1  L.  B.  A. 


plaintiff  in  encution,  and  that  the  shndff 
would  hold  the  proceeds  of  the  levy  for  the 
benefit  of  whoever  might  be  the  owner  of 
tbe  execution.  Whi}e  that  decision  says 
that  anycme  interested  in  tbe  execution  may 
direct  a  levy  to  be  made  notwithstanding 
tin  death  of  the  plaintiff  in  execution,  we 
do  not  think  the  authority  of  the  sheriff  to 
collect  the  sum  due  on  the  exeeuti<Hi,  either 
by  voluntary  payment  on  the  part  of  the 
defendant  in  execution,  or  by  a  seizure  of 
his  prapeTty,  depends  absolutely  upon  an 
express  direction  by  someone  interested  in 
the  execution.  Tbe  execution  is  a  mandate 
directed  to  tbe  sheriff  to  seize  the  property 
of  the  defendant,  and  sell  the  same  in  satis- 
faction of  the  debt  upon  which  the  judg- 
muit  is  founded.  The  execution  is  a  com- 
mand itself,  independent  of  anything  that 
may  be  said  or  done  by  those  who  are  to 

death  of  plaintiff  and  a  certificate  of  the  ap- 
pointment of  an  administrator  are  conations 
precedent  to  the  authority  of  tbe  clerk  to  Is- 
sue an  execation  upon  the  Judgment  In  tb«> 
name  of  the  administrator,  and  therefore,  it 
was  held  that  an  execution  which  recited  that 
the  plaintiff  was  dead,  and  that  an  administra- 
tor had  been  appointed,  would  be  presumed  to 
have  been  issued  by  the  clerk  after  the  filing 
of  the  aflldavit  and  certificate  required  by  stat- 
ute, and  that  he  obtained  his  information  there- 
from. 

^fter  a  plaintlfTs  death  subsequent  to  the 
recovery  of  Judgment,  the  administrator  filed  a 
sugBestloa  of  the  deatb  and  of  his  appointment 
as  administrator,  whereupon  the  court  ordered 
that  he  be  admitted  as  party  plaintiff,  and  bavc 
leave  to  proceed  In  the  case.  Scire  facias  was 
then  Issued  by  the  administrator,  which  the 
defendant  moved  to  quash  on  the  ground,  amomc 
others,  tbat  It  was  unneceesorr,  Inasmuch  as 
the  administrator,  having  been  admitted  as 
party  plaintiff,  might,  without  it,  have  had 
execution.  But  tbe  court  held  that,  ev«i  If  the 
scire  fiiclas  was  unnecessary,  tbat  was  not 
a  fatal  objection,  and  refnsed  to  gaash  tbe 
wrIL   Brown  t.  Chesapeake  &  O.  Canal  Co. 

(1880)  4  Qui^  684,  4  Fed.  TTO. 

2.  After  a««ftmm«nt  of  the  fudifment. 

The  cases  present  a  lack  of  harmony  as  to 
the  manner  of  proceeding  to  Issne  exeeothm 
where  the  plaintiff,  before  his  death,  assigned 
tbe  Judgment. 

After  assignment  of  a  Judgment,  and  death 
of  the  plaintiff  therein,  an  execution  was  Is- 
sued in  the  name  of  the  deceased  plaintiff  with 
an  indorsement  of  the  assignment  thereon.  As 
to  its  validity,  the  court  stated  that  without 
statutory  aid  there  could  be  no  valid  execution 
of  a  Judgment  In  favor  of  one  not  in  e»»e,  and 
that  the  statute  authorized  executions  under 
such  circumstances  in  the  name  of  the  legal 
representative  of  tbe  deceased,  and  not  other- 
wise; so  tbat  tbe  assignment  of  the  Judgment 
affected  no  change  as  to  tbe  person  in  whose 
name  execution  should  be  issued,  and  there- 
fore quashed  the  execution.  Welch  v.  fit,  Louls 
(1882)  12  Mo.  App.  5ie. 

But  where  a  judgment  was  valid  and  In  full 
force  at  the  time  of  Its  assignment  by  Uie 
judgment  creditor  bis  subsequent  death  was 
held  to  in  no  wise  affect  the  rights  of  the  as- 
signee to  enforce  the  judgment  by  execution, 
tbe  same  as  tliongb  the  Judgment  creditor  had' 
lived,  in  Harris  v.  Trank  (1888)  29  Kan.  200. 

An  execution  Issued  In  Duryee  v.  Botsford 

(1881)  24  Hun,  31T,  by  the  assignee  of  a  de- 
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raeeiTe  the  proceeds  of  the  eoUedaon  or  levy. 
The  Code  makes  it  the  du^  of  the  sheriff 
"to  execute  and  return  the  procesfl  and 
orders  of  the  courts  in  this  state,  and  of 
officers  of  competent  authority,  if  not  void, 
with  due  diligence,  when  delivered  to  them 
for  that  purpose  aecordins  to  the  provisions 
of  thii  OoAe."  Civil  Code^  {  4380.  When 
an  execution  has  been  issued  during  the  life- 
time of  the  plaintiff  in  executi<ni,  and  de- 
livered to  the  sheriff,  it  constitutes  a  com- 
mand to  the  sheriff  to  seize  the  property  of 
the  defendant  in  satisfaction  of  the  writ; 
and  this  command  is  not  withdrawn  or  im- 
paired by  the  fact  that  the  plaintiff  in  ^ce- 
cution  dies  after  the  execution  is  delivered 
to  the  sheriff.  It  is  the  duty  of  the  sheriff 
to  levy  the  writ^  and  collect  the  debt  upon 
^idi  the  judgment  is  founded,  without  any 
expreas  direction  from  anyone  interested  in 

ceased  Jodgmeot  creditor,  wltboat  Its  appear- 
ing npon  the  face  tbereof  to  bave  been  Issaed 
b7  the  party  as  assignee,  and  for  ttaat  reason, 
and  also  because  the  writ  was  Issued  without 
any  previous  application  hj  him  tor  leave  to 
Issue  the  same,  as  required  Igr  statute,  wss  de- 
clared Irregular  and  void. 

And  In  Christ  v.  Flaonagan  (1896)  23  Colo. 
140,  46  rac.  683,  imder  a  statute  providing 
that,  upon  the  death  of  a  judgment  plaintiff 
bis  personal  representative  mar  proceed  to  coN 
lect  the  amount  of  the  Judgment,  it  was  con- 
tended that  an  execution  sued  oat  upon  a  Judg- 
ment previously  assigned  In  the  name  of  the 
plaintiff  was  void ;  but  the  court  held  that  this 
section  did  not  apply  to  a  case  where  the 
plaintiff  bad  parted  with  all  bis  Interest  In  the 
judgment  by  assignment:  that,  wblle  It  would 
have  been  proper  to  have  substituted  the  as- 
signee for  the  judgment  plaintiff,  a  failure  so 
to  do  did  not  render  the  sale  under  the  execu- 
tion subject  to  a  collateral  attack. 

But,  although  the  judgment  bad  been  as- 
signed In  the  lifetime  of  the  Judgment  creditor. 
It  was  held.  In  Holmes  v.  Hclndoe  (1866)  20 
Wis.  657,  that  his  name  was  still  requisite  to 
the  process  of  execution  issued  on  the  judg- 
ment after  bis  death,  under  the  act  declaring 
that,  after  the  death  of  a  person  in  whose 
fiivor  a  Judgment  was  rendered,  execution  may 
Issue  thereon  In  the  same  manner  and  with  like 
effect  as  though  be  were  still  living. 

In  Scammon  v.  Swartwout  (1864)  85  111. 
828,  a  claimant  to  a  piece  of  real  property 
traced  bis  title  from  a  judgment  upon  wblch 
executions  were  Issued  within  a  year,  after 
wblch  the  judgment  creditor  died,  and  his  wife, 
who  was  appointed  executrix,  assigned  the 
Judgment  nearly  twenty  years  after  Its  entry 
to  another,  who  made  affidavit  of  the  debtor's 
death,  wblch  had  occurred  in  the  meantime, — 
tbat  he  died  Intestate,  without  heirs  In  the 
state,  and  that  there  was  no  administration  of 
his  estate  within  the  state, — and  Issued  execu- 
tion in  the  name  of  the  executrix,  under  which 
a  levy  was  made  upon  the  property  in  question, 
which,  at  the  sale,  was  purchased  by  claimant. 
The  court  held  the  execution  tbus  Issued  and 
proceedings  under  it  were  void,  and  the  claim- 
anfs  title  therefore  Invalid,  for  the  reason  tbat 
by  statute  a  lien  by  Judgment  on  real  estate 
exists  for  seven  years  only,  end,  while  execution 
may  be  issned  at  any  time  during  the  seven 
years,  provided  an  execution  was  Issued  within 
one  yesr  of  the  entry  of  jndgment,  this  lien 
cannot  be  extended  beyond  the  statutory  period ; 
but  that.  If  that  time  had  not  passed,  by  caus- 
ing her  letters  testamentary  to  be  recorded  In 
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the  jndgmmt.  If  he  collects  the  amount  duo 
on  tne  writ,  and  no  one  appears  who  is  atl- 
thorized  to  receipt  him  for  the  amount  so 
collected,  he  holds  the  same  for  the  benefit 
of  the  owners  of  the  judgment,  whoever  they 
may  be.  The  writ  is  a  continuing  command 
to  him,  and  he  has  authority  to  ^xcute  and 
return  the  same  at  any  tim^  without 

fress  directioD  to  that  effect  fnnn  anyone, 
t  is  the  command  of  the  court,  and,  when 
the  amount  is  collected,  if  no  one  appears  to 
receive  it,  upon  his  making  return  to  the 
coart  proper  direction  will  be  given  as  to 
what  disposition  to  make  of  the  funds  in 
his  hands.  The  command  contained  in  the 
writ  mar  he  withdrawn  by  the  execution 
being  taken  away  from  his  possession  by 
someone  aath<nrijced  to  etmtarol  tbe  same,  or 
dineticm  from  such  person  that  the 
pFOgreM  of  the  smcution  be  suspended.  8e» 

'  court,  an  execution  might  bave  been  issned  in 
the  name  of  the  executrix  as  provided  by  stat- 
ute, upon  the  death  of  tbe  creditor;  but  tbat 
after  the  lapse  of  seven  years  that  statute  did 
not  apply. 

b.  Afta-  iuuanett  but  ftefors  levy. 

Where  an  executor  sued  out  execution  by 
elegit,  but  died  Intestate  before  ttie  debt  was 
levied,  it  was  held,  In  Harrison  v.  Bowden,  1 
81d.  pt.  1,  p.  29,  that  the  administrator  d« 
boMis  non  might  take  advantage  of  tbe  execu- 
tion because  it  was  a  thing  vested;  tsostj  If 
execution  Iiad  not  been  sued  at  tbe  time  of  the 
death  of  the  executor. 

An  arrest  under  a  ca.  sa.  Issued  before  tbe 
death  'of  the  plaintiff,  but  not  executed  until 
afterwards,  was  held  regular,  and  tbe  defend- 
ant was  not  allowed  to  be  discharged,  in  Ellla 
V.  Orlffllh  (1840)  16  Mees.  *  W.  106,  10  Jnr. 
1014,  4  Dowl.  &  L.  270,  16  L.  J.  Bxcb.  N.  8. 
66. 

The  American  cases,  almost  without  excep- 
tion, go  on  the  same  theory,  vU.:  That  so 
execution  Is  an  entire  thing,  and,  once  begun, 
la  not  affected  by  the  plaintiff's  death. 

Where  en  execution  and  decree  of  foreclosure 
were  put  into  the  bands  of  proper  officers  to  be 
executed  during  tbe  lifetime  of  the  plaintiff,  and 
lie  died  before  the  execution  was  completed,  it 
was  held.  In  Pace  v.  Bust  (1872)  28  Ark.  71, 
to  be  unnecessary  to  revive  Uie  action  and  bring' 
In  the  representatives  of  the  deceased  plaintiff 
as  parties. 

In  Rogers  v.  Smith  (1879)  68  Ga.  172,  where 
It  appears  from  a  very  brief  memorandum  of 
decision  tbat  tbe  plaintiff  In  fi.  fa.  was  dead 

before  the  levy,  and  no  change  of  parties  bad 
been  made,  tbe  court  dismissed  a  writ  of  mat. 
No  further  facts  are  given. 

An  Issue  tbat  the  plaintiff  In  execution  bad 
died  before  tbe  levy  was  held  properly  stricken 
upon  demurrer,  In  Rogers  v.  Truett  (1884  )  73 
Ga.  S86,  the  court  stating  that,  after  Judgment 
and  execution  Issued  thereon,  if  the  plaintiff  In 
execution  die,  tbe  administrator  of  such  de- 
cedent, his  executor,  or,  It  may  be,  his  heirs  at 
taw,  may  have  tbe  execution  levied;  or  any 
other  person  who  owns  the  execution,  or  b> 
whom  It  may  have  been  transferred,  may  like- 
wise cause  It  to  be  levied. 

Hatchbd  v.  Lobd  is  In  accord  with  the  al- 
most uniform  doctrine  of  tbe  American  cases, 
as  well  as  the  prior  Oeorgla  decisions,  and  l» 
of  valne.  especially  In  regard  to  Its  dlseasslon 
of  the  officer's  duty  or  authority  to  execute  ths 
writ,  because  of  the  Infrequency  wIUi  whlcb 
that  question  arises. 
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Bmith  V.  Martin,  54  Ga.  600.  But  until  the 
execution  is  lawfully  withdrawn  from  hia 
poBsesBion,  or  direction  is  given  by  an  au- 
thorized person  that  the  progress  of  the 
execution  be  suspended,  the  officer  to  whom 
it  is  directed  has  authority  to  execute  and 
return  the  same,  and  make  any  entry 
thereon  which  the  law  auUiorizes.  If  prop- 
erty of  the  defendant  in  ^ecution  can  be 
seized  and  sold  in  satisfaction  of  the  execu- 
tion, it  is  the  duty  of  the  officer  to  make 
such  seizure  and  sale.  If  no  property  of  the 
defendant  can  be  seized  and  sold,  it  is  the 
duty  of  the  officer  to  make  entries  to  this 
effect  from  time  to  time,  in  order  io  prevent 
the  execution  from  becoming  dormant. 
Whether  an  officer  would  be  liable  for  fail- 
ure to  make  entries  for  the  sole  purpose  of 
keeping  the  execution  alive,  when  the  de- 
fendant has  no  prop»ty  to  be  levied  on, 

If  tbe  plaintiff  dies  after  fieri  facias  Is  is- 
raed,  but  before  a  levy  la  made,  the  writ  may 
RtlU  be  execoted ;  and  the  act  of  a  Justice  In 
ordering  Ita  return  upon  tbe  death  of  the  plain- 
tiff, thereby  causing  a  loss  to  decedent's  estate, 
was  held  to  be  sufficient  cause  for  action  In 
Murray  v.  Bachanan  (1846)  T  Blackf.  S49. 

The  qnestlOD  Involved  In  Wing  v.  Hussey 
(1880)  71  Me.  186,  was  whether  an  execotlon 
Issued  and  put  Into  the  hands  of  an  officer  for 
service  during  the  life  of  the  plaintiff  In  tbe 
execution  was  abated  by  his  death  before  serv- 
ice. Tbe  court  referred  to  the  well-settled  com- 
mon-law rule  that  the  death  of  tbe  plaintiff 
does  not  abate  the  execution,  and  held  that  that 
rale  prevailed  In  Maine,  not  having  been 
changed  by  statute,  and  that  It  was  the  legal 
duty  of  the  officer  to  serve  the  execution  put 
Into  his  hands  for  that  purpose  before  the  death 
of  the  plaintiff. 

After  the  issuance  of  an  execution,  the  plain- 
tiff therein  died,  and  the  following  day  the 
debtor  was  committed  to  prison  under  the 
writ.  In  habeas  corpus  proceedings  It  was 
contended  that,  after  the  death  of  tbe  plain- 
tiff, no  right  of  commitment  In  execution  ex- 
isted. Tbe  court,  however,  refused,  In  tbe  ex- 
ercise of  ita  discretion,  to  discharge  the  pris- 
oner, as  an  unreasonable  time  bad  not  yet 
elapsed  since  the  death  of  the  creditor  without 
the  appointment  of  an  administrator,  who,  the 
court  seems  to  Imply,  would  be  the  proper  per- 
son to  bave  charge  of  the  matter  when  he 
should  be  appointed.  Com.  v.  Wbltney  <1880) 
10  Plrk.  434. 

Under  the  common-Iaw  rule  that,  with  a  fl. 
fa.  in  the  sherllTa  bands  at  the  time  of  plain- 
tiff's death,  the  sheriff  may  proceed  without  re- 
vivor to  execute  the  writ  against  tbe  personal 
or  real  property  of  the  defendant,  notwithstand- 
ing the  death.  It  was  held.  In  Lynde  v.  O'Dos- 
nell  (1861)  21  How.  Fr.  34,  12  Abb.  Pr.  280, 
that.  If  the  plaintiff  die  after  a  decree  of  fore- 
closure of  specific  property  mortgaged,  the 
power  of  the  referee  to  go  on  and  make  a  sale 
of  tbe  premises  and  execute  a  deed  to  the  pur- 
chaser Is  not  affected  by  such  death. 

The  death  of  a  Jodg^ent  creditor  while  an 
execution  was  In  the  officer's  hands  was  held 
not  to  suspend  Its  operation.  In  Jones  v.  New- 
man (188-5)  36  Hun,  834. 

Tbe  court  states,  In  Craig  v.  Fox  (1847)  16 
Ohio,  068,  as  a  well-settled  role,  that  "an  exe- 
cution at  law,  once  begun,  is  not  abated  by 
death,  but  may  be  proceeded  on  as  an  entire 
thing,  until  tbe  object  Is  effected  by  a  sale  of 
tbe  property." 

The  effect  of  a  plaintiff's  death  upon  an  exe- 
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need  not  now  be  decided;  but  certain  it  is 
that  tbe  officer  has  authority  to  make  these 
entries,  whether  it  is  his  absolute  duty  to  do 
so  or  not.  It  appears  from  the  entries  on 
the  execution  that  it  had  been  delivered  to 
tbe  sheriff  during  the  lifetime  of  the  plain- 
tiff in  execution.  Tbe  fact  that  the  sheriff 
who  made  the  entries  after  the  death  ot 
the  plaintiff  in  execution,  and  before  the 
administrator  de  bonis  non  was  appointed, 
was  a  different  individual  from  tbe  sheriff 
who  received  the  execution  from  tbe  clerk 
during  the  lifetime  of  the  plaintiff  in  execu- 
tion, does  not  affect  the  right  of  the  suc- 
cessor of  the  sheriff  who  ie<»ived  the  execu- 
tion to  execute  t^e  same  and  make  entries 
thereon.  The  Code  declares  that  it  is  the 
dutpr  of  the  sheriff  "to  receive  from  the  pre- 
ceding  sheriff  all  unexecuted  writs  and 
processes  and  proceed  to  execute  the  same." 

cution  Issued  or  tested  prior  thereto  came  up 
for  tbe  first  time  In  Tennessee  In  Nell  v.  Oant 
(1880)  1  Coldw.  396,  and  the  court  held  that 
It  might  ba  executed  notwithstanding  tbe  death, 
and  the  money  paid  to  bis  personal  i-epresen- 
tatlve,  or  deposited  In  court  to  await  tbe  ap- 
pointment of  one. 

It  is  said,  obiter,  in  Gregory  v.  Cbadwell 
(1866)  8  Coldw.  390,  that,  If  an  execution  Is- 
sues, or  Is  tested,  before  Uie  death  of  tbe  plain- 
tiff. It  may  be  levied  and  the  property  sold  as  If 
tbe  death  bad  not  occurred. 

The  plaintiff  died  after  delivering  execution 
to  tbe  sberlff,  hot  before  tbe  levy.  In  TumbuU 
V.  Claiborne  (1S81>  8  Leigh,  892.  The  court 
held  that  the  plaintiff  acquired  a  Hen  on  the 
property  from  the  date  of  the  execution,  and, 
an  execution  being  an  entire  thing,  that  tbe 
sberlff  might  proceed  to  levy  and  sell  notwith- 
standing the  death  of  either  party. 

The  only  exception  to  the  prevailing  rule  ap- 
pears to  be  in  Wagnon  v.  M'Coy  (1810)  2  Bibb, 
Ids,  where  tbe  rule  laid  down  la  that,  if  the 
plaintiff  dies  after  the  delivery  of  an  execution 
to  the  sheriff,  but  before  It  la  levied  or  re- 
plevied, tbe  process  abates,  because  otherwise 
the  debtor  would  have  his  privilege  of  replevy- 
ing the  goods  taken  away  from  him,  as  there 
would  be  no  one  in  rerum  natura  to  whom  a 
replevin  bond  could  be  executed. 

And  a  writ  sued  out  by  an  executor  upon  a 
statute  staple  acknowledged  to  his  testator, 
after  which,  and  before  the  return,  the  executor 
died,  was  held  void  In  Cleve  v.  Veer  (1637)  Uro. 
Car.  459,  as  well  as  all  proceedings  under  It, 
for  the  reason  that  It  abated  upon  the  death  of 
the  executor. 

c.  After  Imv,  but  before  tale. 

In  Clerk  v.  Withers  (1705)  1  Salk.  322,  2 
Ld.  Raym.  1072,  6  Mod.  200,  tbe  execution  had 
been  Issued  and  levy  made  before  tbe  death  of 
the  Judgment  creditor,  wblch  It  was  held  did 
not  abate  the  execution,  as  the  sberlff  after  re- 
ceiving the  writ  had  nothing  more  to  do  with 
the  plaintiff,  but  must  go  on  and  levy  and  bring 
the  money  Into  court  Irreqwcttve  of  the  plain- 
tiff's death.  "Besides,  an  execution  Is  an  en- 
tire thing,  and  cannot  be  superseded  after  It 
Is  begun." 

Tbe  above  doctrine  ap[iears  as  one  of  the 
grounds  ot  decision  In  Bc^bert  v.  Mercer  (1870) 
66  Ind.  805,  wbere,  during  the  lifetime  of  tbe 
Judgment  creditor,  an  execution  waa  lasued  un- 
der a  Judgment,  and  levied,  but.  In  consideration 
that  an  execution  be  contlnuallykeptlntbe  sner- 
ItCa  hands  ■oastocontlnuetheorlglnalllen,more 
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■Civil  Code,  S  4380  (6).  When  an  execution 
•<Hic8  reaches  the  Eheriif,  the  fact  that  differ- 
ent persons  occupy  that  office  does  not  affect 
"the  rule  ahove  laid  down;  the  statute,  in 
terms,  providing  how  an  unexecuted  writ 
shall  pasB  from  an  officer  to  his  successor. 
The  snoriff  had  authority  to  make  the  en- 
tries on  the  execution,  the  same  was  not 
•dormant,  and'  the  court  did  not  err  in  strik- 
ing the  amendment  of  the  claimants.  It 
was  necessary  to  the  maintenance  of  the 
■claim  case  that  a  duly  appointed  adminla- 

tlme  was  given  on  the  ezeeatlon.  Sabseqoently 
the  creditor  died  leaving  do  debts  and  only  his 
widow,  who  continued  the  above  arrangement 
-and  received  several  payments  npoa  the  execu- 
tion, bnt  flnally  Issued  a  vend.  ex.  for  the  sale 
•of  the  proper^  originally  levied  upon.  This 
«ale  wBB  sought  to  be  enjoined.  The  court, 
however,  refused  to  Interfere  on  the  ground 
that  a  vend.  ex.  may  Issue  after  the  death  of 
the  creditor,  and  that  tn  this  case  the  widow 
-owned  the  judgment,  and  no  administration  of 
the  estate  nor  revival  of  the  judgment  was  nec- 
-essary. 

And  It  Is  said,  obiter.  In  Beatty  v.  Chapllne 
(1806)  2  Harr.  &  J.  7,  at  page  8:  "After 
Mixture  of  goods  on  a  fieri  facias,  the  death  of 
the  plaintiff  wtU  not  prevent  the  sheriff's  go- 
ing on  with  the  execution,  but  he  may  sell  the 
xoods  and  bring  the  money  Into  court,  which 
will  be  paid  over  to  the  executor.  The  death  of 
the  defendant,  after  the  seizure,  will  not  pre- 
vent the  sheriff  from  going  oo  with  the  execu- 
tion." 

The  original  fl.  fa.  had  been  executed,  and 
one  or  more  writs  of  venditioni  exponas  had 
Issued  thereon  In  the  lifetime  of  the  plaintiff, 
in  Buckner  v.  Terrlll  (1808)  Litt.  Sel.  Cas.  20, 
12  Am.  Dec.  269 ;  therefore,  the  court  held  that 
the  writ  did  not  abate  by  the  subsequent  death 
of  the  plaintiff,  and  that  other  writs  of  vend. 
«x.  Issued  after  his  death  were  only  In  the 
nature  of  a  continuance  of  the  original  execu- 
tion, BO  that  revival  by  scire  facias  was  unnec- 
■esaary. 

Whether  the  death  of  the  judgment  creditor 
«fter  the  Issuance  of  execution  on  the  Judg- 
ment, and  levy,  will  authorise  a  quashal  of  the 
writ  and  levy  was  discussed,  but  not  decided. 
In  Kennedy  v.  Rolloway  (1831)  6  J.  J.  Marsh. 
■822,  the  court  only  going  to  the  extent  of  hold- 
ing that  at  least  a  stranger  to  the  exeentlon 
would  have  no  right  to  avoid  It. 

iiat  the  remaining  decisions  present  a  dif- 
ferent doctrine,  as  In  Huey  v.  Redden  (1835) 
■3  Dana,  488,  where  the  Judgment  creditor  and 
one  of  the  Judgment  debtors  died  after  lasu- 
ance  of  execution  and  levy.  It  was  contended, 
In  bar  of  scire  facias,  prosecuted  by  the  cred- 
itor's personal  representatives,  that  the  levy 
bound  the  property.  The  court  held  that,  by 
the  death  of  one  of  the  debtors,  the  liability 
«urvived  against  the  other,  and  the  execution 
did  not  abate  so  far  as  the  survivor  was  con- 
cerned, although  the  creditor  would  have  had 
the  right,  the  court  said,  to  revive  the  Ju^- 
ment  and  execution  as  against  the  decedent's 
representatives  In  order  to  increase  his  secur- 
ity ;  but  the  death  of  the  creditor.  It  was  held, 
operated  to  alnte  the  writ  because  It  deprived 
the  debtors  of  the  benefit  of  replevying  the 
debt,  and  therefore  scire  facias  to  have  a  judg- 
ment of  revivor  In  the  name  of  the  creditor's 
personal  representative  was  properly  maintain- 
able. 

After  the  fasuance  of  the  execution  and  a 
levy.  In  Morgan  v.  Winn  (1856)  17  B.  Mon. 
244,  the  plaintiff  died,  and  the  sheriff  returned 
the  execution,  stating  that  the  property  levied 
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trator  should  be  made  a  party  to  that  case. 
Ellis  V.  Francis,  9  Ga.  325  (2);  Rogers  v. 
Smith,  63  Ga.  172;  Ray  v.  Anderson,  114 
Ga.  976,  41  S.  E.  60.  This  having  been  done 
in  the  present  case,  the  case  was  proper^ 
before  the  court,  and  a  judgment  finding  the 
property  subject  to  the  execution  eouU  be 
ift\nully  rendered. 
Judgment  affiriMd. 

All  the  Justices  concur  ^cept  ItewAa,  J., 
absent  on  uMjount  of  sickness. 


on  had  not  been  sold  because  the  plaintiff  bad 
died  befobe  the  day  of  sale.  The  administrator, 
upon  his  appointment,  filed  In  the  clerk's  office 
out  of  which  the  execution  issued  an  affidavit 
of  his  appointment,  whereupon  tlia  clerk  Issued 
a  venditioni  exponas  directing  the  sheriff  to 
sell  unnder  the  levy.  In  regard  to  the  legal  ef- 
fect of  the  levy  thus  made,  the  court  referred 
to  the  statutory  provision  tbat  the  death  of 
one  or  all  of  the  ^tlalntlffs  la  a  judgment  does 
not  prevent  an  execution  being  Issued  thereon, 
but  on  such  execution  the  clerk  Is  required  to 
indorse  the  death  of  the  plaintiff  and  name  of 
his  personal  representative,  and  stated  that,  by 
this  change  in  the  law,  the  death  of  the  plain* 
tiff  in  the  e.Yecutlon  does  not  actually  abate 
either  the  Judgment  or  execution,  bnt  merely 
suspends  their  operation  until  an  administrator 
be  appointed,  and,  upon  a  filing  by  the  admlnis-' 
trator  of  the  required  affidavit,  no  scire  facias 
Is  required  to  enable  the  clerk  to  Issue  an  exe- 
cution, and  held  that  where  plaintiff,  as  in  this 
case,  died  after  the  Issue  of  executiim  and  levy, 
If,  without  unreasonable  delay,  an  admlnlatra- 
tor  was  appointed,  and  the  proper  steps  were 
taken  which  enabled  tlie  clerk  to  make  the  prop- 
er iDdorsements  upon  the  execution,  the  Hen 
previously  acquired  remained  In  full  force. 

It  did  not  appear  whether  the  plaintiff  In  an 
execution  was  alive  at  the  time  of  Its  Issu- 
ance or  not.  In  Venable  v.  Smith  (1864)  1  Duv. 
195,  but  it  did  appear  that  he  was  dead  at  the 
time  of  the  Issuance  of  a  replevin  bond  to  the 
sheriff,  whereupon  the  court  held  tbat  the  re- 
plevin bond  should  be  quashed,  stating  that 
while,  since  the  adoption  of  the  Civil  Code, 
the  death  -of  the  plaintiff  does  not  actually 
abate  either  the  Judgment  or-  the  execution, 
nevertheless.  It  suspends  all  further  proceed- 
ings on  the  execution  until  administration  is 
granted,  so  that  the  clerk  may  make  the  prop- 
er Indorsements  on  the  executions,  and  the  de- 
fendant may  have  his  right  to  replevy  the 
debt. 

In  Ilewgly  v.  Johns  (1873)  S  Baxt.  85. 
after  a  levy  on  land,  the  plaintiff  in  the  exe- 
cution died,  and  afterwards  a  vend.  ex.  Issued 
without  any  revivor  of  the  Judgment  In  the 
name  of  the  administrator,  and  the  land  was 
sold  thereunder.  This,  the  court  held,  could 
not  be  done  without  revivor  of  the  Judgment  in 
the  name  of  the  deceased  plaintiff's  personal 
representative. 

III.  Death  of  aolfl  iud^ment  debtor. 

a.  Before  tteuanoe. 

1.  In  general. 

(a)  Keveeetty  of  revivor. 

The  common-law  rule  la,  beyond  questiou, 
that,  after  the  death  of  a  sole  defendant,  no 
execution  tested  after  his  death  can  be  Is- 
sued ui>on  a  Judgment  recovered  against  him 
in  his  lifetime,  unless  the  judgment  is  revlTed 
against  bis  personal  representatives;  by  means 
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«f  scire  facias,  u  appears  by  th«  tollowlns 
S]Qf[ttBb  ceses: 

Wben  on  exeeaUon  Is  Issued  after  the  death 
■ot  the  defendant  without  sol.  fa.  It  is  declared 
■to  be  absolutely  void.  In  Ilarwood  v.  Phillips 
<1663)  O.  Brldg.  473. 

lo  Heap7  V.  Parrls  (1795)  6  T.  R.  868,  It 
was  held  that,  upon  the  death  of  a  debtor,  the 
risbts  of  his  creditors  are  flxed,  and,  before 
.an  exeeatlon  can  thereafter  lasne,  the  iodsment 
auat  be  rerlved  bj  sel.  fa.  agalnat  the  debt- 
of»  exeeator. 

In  case  of  the  death  of  defendant  vlthin 
-a  year  of  the  rendition  of  Judgment,  it  Is  de- 
■dwed,  in  a  note  to  Jeiferson  t.  Morton,  2  Wms. 
Aaimd.  6,  that  no  execution  can  be  lasued 
■acatnst  the  lands  of  decedent,  without  a 'scire 
fkdas  against  the  heir  and  terre-tenants  or 
personal  representatlvea,  under  the  principle 
tliat  where  a  new  party  becomes  diargeable  to 
tte  ezecadon,  there  most  be  a  ad.  fa.  to  make 
blm  a  party  to  the  Jodgment 

In  Gblck  T.  Smith  (1840)  8  Dovl.  P.  C.  88T, 
-4  Jur.  86,  the  debtor  died  between  11  and  12 
o'clock,  and  a  sd.  fa.  issued  and  was  tested 
ttetween  1  and  2  o'clock  on  the  same  daj.  The 
.conrt  set  aside  the  execution  for  irregularity, 
holding  that  It  Aonld  have  issued  before  ttie 
4eath,  and  that  in  such  a  case  buttons  of  a 
•day  would  be  considered. 

In  Be  Oriental  Inland  Steam  Co.  (1874)  22 
Week.  Bep.  810,  L.  R.  9  Cb.  567,  43  L.  J.  Ch. 
H.  S.  699,  31  L.  T.  N.  8.  6,  It  was  held  that, 
after  an  act  of  Parliament  enacting  that  a  com- 
tiany  be  wonnd  up,  its  property  ceases  to  l>e 
liable  to  be  taken  by  execution  creditors  of  the 
•company. 

Where  the  debtor  died  after  taking  oat  a 
writ  of  error  on  the  judgment,  it  was  held, 
in  KInnaIrd  t.  Lyall  (180«)  7  Bast,  296,  8 
fimlth,  280,  tliat  the  execution  could  not  there- 
after be  Issued  on  the  judgment  without  leare 
■of  the  coart,  where  a  new  term  had  interrened, 
■on  account  of  the  Ineongml^  that  would  ap- 
pear upon  the  record. 

In  the  great  majority  of  the  American  states, 
tbe  necessity  of  revivor  of  the  Judgment  by 
aclre  facias,  or  In  some  other  appropriate  man- 
ner, against  the  representatives  or  heirs,  or 
both,  of  a  deceased  sole  defendant  before  Is- 
•oing  execution  after  his  death,  is  recognized 
and  regulated  very  largely,  by  statute,  In  va- 
xlous  ways,  as  wilt  appear  by  the  subdivisions 
folIowiDg,  but  the  cases  showing  no  special 
mode,  bat  merely  recognizing  the  necessity  and 
In  a  few  instances  the  non-necessity,  of  re- 
vivor of  the  judgment  in  some  manner,  baTO 
4>eeB  collected  under  this  dlrlslon. 

An  execution  was  quashed,  and  sale  under  it 
•et  aside.  In  Bentley  t.  Cummins  (1849)  9  Ark. 
487,  for  the  reasoo  that  It  was  Issued  after 
the  death  of  the  defendant,  and  before  the 
^administrator  had  been  made  a  party. 

A  writ  of  execution  Issued  and  liearing  teste 
after  the  death  of  the  judgment  defendant, 
without  a  revivor  of  the  Judgment  against  his 
representatives,  was  held  absolately  void  In 
•Oumlngfaam  t.  Bnrk  (1885)  45  Ark.  267. 

Bot  sec,  further,  an  Arkansas  decision, — 
Powell  V.  Macon  (1883)  40  Ark.  541  (infra. 
III.  a,  8), — to  the  effect  that  no  execution  can 
in  any  ennt  Issue  wlnst  realty  unless  a  wpe- 
.clfic  Hen  la  created  thereon  by  a  levy  made  In 
•the  debtor's  lifetime. 

Arguendo,  In  giving  examples  of  executions 
Vrobably  void,  the  coart,  In  Bunt  v.  Loucks 
(1868)  88  Cat.  372,  99  Am.  Dec.  404,  Includes 
ma  execution  Issued  when  the  Ja^ment  del>tor 
has  died. 

After  a  debtor's  death,  permission  was 
-granted  to  the  judgment  creditor  to  have  one  or 
more  execntlons  against  the  estate  of  dece- 
<1  L.B.  A. 


dent,  notwithstanding  his  death.  The  court 
held.  In  Smith  v.  Reed  (187T)  62  Cal.  345, 
without  giving  Its  reasons,  that  an  execution 
which  was  subsequently  Issued  onder  such  per- 
mission was  void,  and  the  sale  afterwards  made 
thereunder  was  also  void,  so  that  the  title  to 
the  land  did  not  thereby  pass  from  the  estate. 

While  the  statement  of  the  court  in  Hatch- 
KB  V.  Loan  In  regard  to  the  statutory  right  to 
issue  execution  after  a  debtor's  death  after 
judgment  Is  In  the  nature  of  a  dictum.  It  will 
be  seen  thwefrom  that  Georgia  stands  as  an 
exception  to  the  almost  uniform  requirement  of 
some  preliminary  proceeding  or  application,  be- 
fore taking  out  execution  after  the  debtor** 
death. 

A  judgment  creditor,  it  was  held,  was  not 
prevented  from  collecting  a  judgment  obtained 
against  a  decedent  In  his  lifetime  by  the  levy 
of  execution  Issued  thereon  within  twelve 
months  of  the  date  of  letters  ot  admlnlstrathm, 
by  a  atetote  providing  tlut  no  suit  or  action 
shall  be  Issued  against  any  executor  or  admin* 
tstrator  on  account  of  any  matter  against  the 
Intestate  until  the  expiration  of  twelve  months 
after  the  granting  of  letters  of  administration, 
Ingram  v.  Hurt  (1861)  10  Oa.  568. 

In  Boyle  v.  Haroney  (1887)  78  Iowa,  70,  85 
N.  W.  145,  the  doctrine  Is  upheld,  that  the 
rlf^t  to  Issue  an  execution  against  a  Judgmoit 
debtor's  property  terminates  at  his  death,  In 
the  absence  of  any  order  or  proceeding  estab- 
lishing snch  right. 

See  also  Welch  Battem  (18T7)  47  Iowa, 
147,  and  Bali  v.  Gilbert  (1890)  79  Iowa,  64T, 
44  N.  W.  815  li»fra.  III.  a,  S),  holding  that 
the  rule  la  no  different  in  the  case  of  execu- 
tion Issued  upon  Jndgmaita  In  attechment  pro- 
ceedlnga 

But  a  judgment  may  not  be  revived  after 

the  death  of  the  debtor  except  in  the  court 
where  It  was  rendered,  and  none  but  that  court 
haa  power  to  award  execution  against  one  de- 
ceased since  the  rendition  of  the  judgment,  or 
affslnst  his  real  estate  in  another  county.  Han- 
sen's Empire  Fur  Factory  v.  Teabout  (1898) 
104  Iowa,  860,  78  N.  W.  876. 

In  Laflln  v.  Herrlugton  (1855)  16  111.  802, 
an  execution  was  held  void  without  other  rea- 
son being  given  tban  that  it  was  issued  after 
the  death  of  the  Judgment  debtor. 

But  in  Illinois  executions  may  be  inned  as 
provided  by  statute,  after  the  lapse  of  a  year 
from  the  death,  and  upon  a  three  months'  no- 
tice to  the  heirs  and  personal  representatives, 
as  will  appear  by  reference  to  infra.  III.  a, 
1,  (c). 

Two  other  Illinois  dedalons  In  regard  to  ex- 
ecutions against  realty  will  be  found,  infra, 
III.  a,  2. 

The  question  for  decision  In  Bteto  v.  Michaels 
(1847)  8  BlackX.  486,  was  whether,  if  a  sole 
defendant  to  an  action  of  ejectment  died  after 
Judgment  but  before  execution.  It  was  neces- 
sary to  revive  the  Judgment  against  the  heirs 
and  terre-tenants  before  Isautng  execution  for 
the  possession  of  the  land  recovered.  The 
court  held  that  It  was  a  general  rule  of  law 
that  a  revivor  of  Judgment  must  take  place 
where  a  sole  defendant  dies  after  judgment  and 
before  execution,  either  against  the  persons! 
representatives  or  the  heirs  or  terre-tenants, 
so  that  an  execution  tested  subsequently  to  such 
decease,  without  revivor.  Is  void,  and  that  an 
action  of  ejectment  Is  no  exception  to  the  above 
rule. 

An  execution  Issued  on  a  Judgment  after  the 
death  of  the  defendant  therein  was  held  to  be 
void  In  Whitehead  v.  Cummins  (18S0)  2  Ind. 
S8. 

But  In  Kellogg  v.  Tout  (1879)  66  Ind.  151 
{Infra.  III.  a,  3),  It  was  held  that  a  decree 
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of  foreclosure  upon  which  nothing  was  to  be 
done  except  what  was  adjudicated  in  the  life- 
time of  the  parties  might  be  executed  after 
the  debtor's  death  witbont  revivor  of  the  judg- 
ment. 

It  W88  held  in  Faulkner  t.  Larrabee  (1881) 
79  Ind.  1S4,  that  a  party  may  not  have  eiecu- 
tloQ  after  a  judgment  debtor's  death  by  sum- 
mary proceed tngtt  upon  mere  notice  and  mo- 
tion, but  tliat  steps  must  be  taken  to  revive 
the  Jadgmoit  against  tbe  heirs  and  administra- 
tor, resaltlng  In  an  order  that  the  money  be 
made  out  of  the  assets  In  tbe  hands  of  the 
administrator  if  tbey  be  sufflclent ;  If  not,  then 
oat  of  the  lands  of  decedmt. 

In  Halsey  v.  Van  TUet  (1882)  27  Kan.  474, 
after  the  debtor's  death  two  necatlons  were 
Issued  before  there  was  any  revivor  of  the 
Judgment.  It  was  contended  that  these  exe- 
cutions were  nullities,  and  would  not  even 
serve  to  keep  alive  the  Judgment  until  tbe  Is- 
suing of  executions  after  a  revivor  sub- 
sequently had,  when  more  than  five  years  had 
elapsed  since  the  date  of  the  Judgment  and 
tbe  Issne  of  the  latter  executions.  As  to  this 
question  tbe  members  of  the  court  were  divided, 
tbe  writer  of  the  opinion  stating  that  while 
he  considered  It  doubtful  whether  a  sale  under 
these  executions  could  be  upheld,  even  when  col- 
laterally attacked,  end  conceding  that  such  a 
sale  would  be  voidable  upon  a  direct  proceed- 
ing, he  nevertheless  thought  that  they  were  a 
sufficient  alHrmation  by  the  plaintiff  of  the  vi- 
tality of  tbe  Judgment  to  keep  It  alive,  and 
that  it  was  Immaterial  whether  they  were  en- 
forceable or  not  But  the  associate  Judges  dif- 
fered, holding  that  the  executions  were  ab- 
solute nullities,  and  a  saje  under  them,  being 
absolutely  void,  could  be  challenged  In  any  col- 
lateral way,  and  thus,  being  absolute  nullities, 
they  were  powerless,  not  only  for  upholding  a 
sale,  but  for  keeping  alive  the  Judgment  In 
favor  of  tbe  plaintiff. 

The  court  says,  In  Beeley  v.  Johnson  (1900) 
ei  Kan.  337,  59  I'ac.  631.  that  no  distinction 
is  made,  under  the  Kansas  statutes,  between  a 
revivor  In  the  case  of  the  death  of  a  defend- 
ant aud  that  of  a  plaintiff ;  that  In  both  In- 
stances a  revivor  Is  necessary. 

Execution  was  held  to  have  been  erroneously 
sued  out  against  the  representativeB  of  a  de- 
ceased Judgment  debtor.  In  Handley  v.  Fltis- 
hugh  (1821)  3  A.  K.  Marsh.  561,  when,  although 
an  appeal  from  the  decree  was  revived  in  the 
appellate  court,  the  decree  Itself,  upon  affirm- 
ance, was  not  revived  by  sdre  facias  against 
the  administrators  In  the  lower  court 

So,  In  Uavis  v.  Toung  (1826)  2  T.  B.  Mon. 
60,  the  court  held  that  a  sheriff's  sale  on  exe- 
cution was  certainly  void  if,  at  the  time  the 
execution  was  Issued  against  the  Judgment  debt- 
or, he  was  dead. 

It  Is  stated  In  Walden  v.  Craig  (1840)  14 
Pet  147,  10  L.  ed.  393,  as  the  rule  of  practice 
In  Kentucky,  that,  where  a  defendant  in  eject- 
ment dies,  the  Judgment  must  be  revived  by 
scire  facias  against  both  bis  heirs  and  terre- 
tenants. 

An  execution,  issued  more  than  three  years 
after  Judgment  rendered  and  after  the  death 
of  the  defendant,  without  revival  by  scire  fa- 
cias, under  which  lands  of  the  decedent  were 
levied  upon  and  sold  to  the  Judgment  credi- 
tor at  tbe  aherurs  sale,  was  held  voidable  only, 
and  not  absolutely  void.  In  an  action  of  eject- 
ment brought  many  years  afterward  by  the  de- 
cedent's beir  at  law,  who  was  an  Infant  at  the 
time  of  the  execution  and  sate,  tn  Elliott  v. 
Knott  (1859)  14  Ud.  121,  74  Am.  Dec.  619, 
and  the  court  tbei'eZore  refused  to  disturb  the 
title  of  the  pnrchaser  at  the  sale,  stating  that 
ei  L.  R.  A. 


the  titles  of  purchasers,  acquired  under  Judi- 
cial sales,  are  guarded  with  Jealous  vigilance. 

Where  a  sole  defendant  dies  after  Judgment, 
tbe  court  states,  In  Polk  v.  Pendleton  (1869) 
31  Md.  116,  that  the  Judgment  may  be  revived 
and  execution  had  against  his  lands  by  suing 
out  a  scire  facias  against  the  heirs  and  terre- 
tenants  without  proceeding  against  the  per* 
sonal  representatives,  and  that  terre-tenants  In- 
clude all  who  are  In  possession  deriving  title 
under  Oie  Judgment  debtor,  such  as  heir,  d•v^ 
sees,  or  alienees,  after  the  Judgment 

But  no  necessity  for  revival  by  scire  faclaa 
or  In  any  manner  appears  to  be  recognized  in 
Weeks  V.  Olbbs  (1812)  8  Mass.  74,  as  the  eoort 
holds  that  the  goods  of  deceased  persons,  until 
accounted  for  by  dabts  to  tbe  amount  at  least 
of  their  appraised  value,  are  liable  to  be  seised 
und^r  executlop  Issued  by  a  Judgment  creditor 
of  the  decedent,  as  long  as  they  are  distinguish' 
able  In  the  hands  of  the  executor  or  adminis- 
trator. 

Where  execution  was  Issued  against  an  ad- 
ministrator after  the  death  of  the  Judgment 
debtor,  witbont  any  revival  by  scire  facias, 
it  was  held,  in  Hicks  v.  Uurphy  (1818)  Walk. 
(Miss.)  66,  that  without  doubt  tbe  execution 
was  wrongfully  Issued,  but  that  the  remedy  was. 
by  motion  to  the  court  out  of  which  the  exeeo* 
tion  Issued,  or  by  writ  of  audita  querela,  and 
not  by  writ'  of  error  to  a  higher  court. 

So,  in  Wilson  v.  Klrkland  (1824)  Walk. 
(Miss.)  165,  where,  after  Judgment,  execution 
was  Issued  and  levied,  and  after  the  giving 
of  a  forthcoming  bond,  which  was  forfeited,  an 
execution  was  issued  thereon  after  the  debtor's 
death  against  his  effects,  without  revivor ;  tb& 
court  held  tbat  it  should  have  been  quashed  on 
motion,  under  the  rale  laid  down  by  it  in  Ken- 
drleks  T.  Bnodgrass  and  Nancbnies  v.  Rablv 
that  an  execution  cannot  go  out  against  a  de- 
ceased person's  estate  until  bis  representatives 
have  been  brought  Into  court.  The  decisions 
referred  to  are  not  otherwise  reported. 

Likewise,  in  Hubert  v.  Williams  (1824)  Walk. 
(Miss.)  175,  it  was  held  that  execution  issuing 
after  a  party  is  dead  and  before  revival  Is  ir- 
regular for  the  reason  that  without  notice  of 
a  Judgment  a  defendant's  legal  representative 
might  be  paying  luferior  claims,  and  thereby 
become  liable  under  a  devastavit  and  scl.  Oi. 
to  pay  such  debts  de  bonis  proprUs. 

A  sale  made  under  an  execntlon  which  Issued 
without  a  revival  of  the  Judgment  was  held 
not  absolutely  void,  but  voidable  only.  In  Drake 
V.  Collins  (1840)  6  How.  (Miss.)  266,  th» 
court  also  stating  tiiat  It  conld  not  be  at- 
tacked collaterally,  bat  must  stand  uotll  reg- 
ularly  set  aside. 

An  execution  was  issued  against  tbe  adminis- 
trator of  a  deceased  debtor  without  revival  of 
tbe  Judgment,  tn  Davis  v.  Helm  (1844)  & 
Smedes  &  M.  17.  It  was  held.  In  conformity 
with  the  earlier  decisions  in  the  state,  that 
a  scire  facias  was  necessary,  the  rule  and  rea- 
son of  it  being  that  whenever  a  new  party  whiy 
was  not  a  party  to  tbe  Judgment  Is  to  be- 
charged  or  benefited  by  the  execution.  It  must  be 
revived  for  or  against  him,  so  that  If  *  defend- 
ant, be  may  have  an  opportunity  of  pleadtns 
a  release  or  payment :  and  tbat  an  admlnlsti-a- 
tor  or  executor  falls  within  the  reason  of  the 
rule. 

So,  In  Harrington  v.  O'Hellly  (1848)  9 
Bmedes  &  M.  216,  48  Am.  Dec  704,  It  ms  held 
that  an  execution  the  teste  of  which  bore  date- 
after  the  death  of  the  debtor,  should  be  quashed 
on  motion  of  a  purchaser  prior  to  the  debt- 
or's death,  of  the  property  levied  upon.  Tbe 
court  stated  that  such  executions  were  only- 
voidable,  not  void,  and  could  not  be  attacked 
by  one  not  a  party  to  the  proceeding,  to  th» 
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prejudice  of  a  purchaser  under  It ;  but  as  to 
the  adininlBtrator*8  right  there  was  no  doubt, 
«nd  this  prior  purchaser  of  the  decedent's  In- 
terest In  the  property  levied  upon  stood  In  priv- 
ity of  estate  wttb  the  deceased  debtor  to  the 
-extent  of  that  interest,  so  as  to  give  him  a 
right  to  interpose  any  olwtaele  to  the  levy 
which  the  Bdmlnlstrator  could. 

Expressly  following  the  decision  In  Doe  e» 
dem.  Sheldon  v.  HamUton  <18S2)  23  Hiss.  407, 
JST  Am.  Dee.  149  {infra.  III.  a,  6),  It  was  held, 
In  Hod8«  V.  Mitchell  (1854)  2T  Miss.  S64,  61 
Am.  Dec.  S24,  that  a  sale  of  land  under  exe- 
cutlon  Issued  and  tested  after  the  death  of  a 
defendant,  without  a  revival.  Is  not  void,  bot 
merely  voidable,  and  that  &  sale  under  It  Is 
valid  until  regularly  set  aaide  In  a  direct  pro- 
•ceedlng  tor  that  purpose  by  the  heir  or  terre- 
tenant. 

White  It  was  recognized  In  Harper  v.  Bill 
(1858)  35  Miss.  63,  that  an  ezecatlon  issued 
and  tested  after  the  death  of  the  defendant 
without  revivor  of  the  judgment  was  voidable, 
the  court  held  that  It  was  valid  until  quashed 
or  avoided;  so  that  the  title  of  a  purchaser  at 
execution  sale,  who  had  no  notice  of  the  de- 
fect In  the  execution,  could  not  be  defeated 
at  the  Instance  of  the  heirs  on  the  ground  that 
it  waa  voidable.  If  It  appeared  ttiat  the  judg- 
ment was  ansatlsfled  and  a  valid  claim,  and 
that  there  was  no  real  Injury  on  account  of  the 
want  of  revivor. 

A  later  MlMlsatppl  decision,  Alsop  v.  Cowan 
(1889)  66  Miss.  4S1,  6  Bo.  208,  under  a  stat 
ute  providing  that  after  a  year  from  the  death 
of  a  defendant  In  a  money  judgment  execution 
thereon  may  be  had  by  leave  of  the  court 
against  any  property  upon  which  the  judgment 
was  a  lien  at  the  time  of  the  defendant's  death, 
will  be  found,  infra.  III.  a,  1,  (b). 

A  scire  facias  to  revive  judgment  against  an 
administrator  was  demurred  to  in  Beauchamp 
V.  Best  (1826)  1  Mo.  661,  on  the  ground  that 
it  was  wrong  In  praying  judgment  of  execu- 
tion upon  the  lands  tn  tlte  bands  of  the  ad- 
ministrator, but  the  court  held  that  such  ex- 
ecution might  Issue. 

But  this  decision  Is  not  in  harmony  wltb 
later  Missouri  cases,  which  see  under  infra, 
III.  a,  1.  (e). 

Two  years  after  the  death  of  a  judgment 
debtor,  an  execution  was  sued  out  and  levied 
upon  premises  devised,  which  were  sold  and 
conveyed  by  the  sheriff.  The  court  stated  that 
such  a  proceedloB  against  a  person  after  he 
was  dead  and  gone  was  without  principle,  prec- 
edent, or  example ;  that  the  moment  the  dd)tor 
died  bla  right  and  title  to  all  vrorldly  posses- 
sions departed  from  him  and  vested  In  hie  ex- 
ecutors, heirs,  or  devisees,  against  whom  pro- 
ceedings on  tiie  Judgment  ought  to  have  been 
brought  In  order  to  take  away  their  title ;  that 
an  execution  agalnit  a  person  two  years  after 
Ms  death  was  an  execution  against  nobody. 
Den  ete  dem.  Sharp  v.  Humphreys  (1887)  16 
N.  J.  I..  25. 

The  issuing  of  execution  against  the  debtor 
after  his  death  was  held  an  irregularity.  In 
Butler  V.  Haynea  (1823)  8  N.  H.  21,  which 
would  be  set  aside  upon  direct  application,  but 
could  not  be  called  In  question  collaterally. 

The  rule  laid  down  In  Morton  v.  Croghan 
(1822)  20  Johns.  106,  was  that,  as,  under  the 
existing  statute,  the  lands  and  tenements  of  a 
debtor,  as  well  as  bis  personalty,  were  sub- 
ject to  sale  In  order  to  satisfy  a  Judgment 
claim,  where  the  judgment  creditor  proceeded 
to  enforce  bis  claim  against  the  real  property 
of  a  deceased  debtor,  thereby  rendering  a  re- 
vival of  the  judgment  necessary,  be  was  bound 
to  make  evwy  person  having  a  fee  In  the  land 
parties  to  the  scire  fadas,  so  as  to  render  them 
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all  contributory  to  the  payment  and  satlstec- 
tlon  of  the  judgment 

It  was  intimated  in  Dox  v.  Backenstose 
(1S34)  12  Wend.  041,  that  the  former  prac- 
tice of  proceeding  by  scire  facias  to  issue  exe- 
cution against  executors  and  administrators  of 
deceased  persons  bad,  perhaps,  been  superseded 
by  a  statute  transferring  to  the  surrogate  au- 
thority to  order  the  issuance  of  such  execu< 
tlons;  but  as  to  this  question  no  decision  was 
made,  the  court  only  holding  tbat,  until  an  or- 
der was  obtained  from  the  surrogate  allowing 
the  execution  to  Issue,  no  proceeding  by  scire 
facias  to  obtain  the  execution  could  be  taken. 

The  court  stated.  In  Campbell  v.  Rawdon 
(18S8)  18  N.  Y.  412,  at  p^  422,  in  regard 
to  a  statutory  enactment  as  to  revival  by  scire 
facias,  tbat  it  thought  that  the  lej^alature.  In 
passing  the  statute,  intended  that  .execution 
should  not  be  bad  upon  the  lands  of  a  deceased 
Judgment  debtor  without  a  scire  facias  to  which 
all  persons  having  an  Interest  and  Intended  to 
be  affected  thereby  must  be  made  parties  by 
service  of  the  writ  upon  them. 

The  necessity  for  proceedings  In  the  nature 
of  scire  facias  before  Issuing  execution  after 
the  death  of  a  Judgment  debtor  was  regarded 
as  not  superseded  by  the  statute  directing  that 
permission  to  Issue  execution  after  the  death 
of  the  debtor  must  be  obtained  from  the  surro- 
inite  after  the  expiration  of  a  year  from  such 
death,  In  Frink  v.  Morrison  (1861)  IS  Abb.  Pr. 
80,  for  the  reason,  as  the  court  stated,  that 
the  end  or  object  to  be  attained  for  the  pur- 
poses of  Justice,  by  sdre  facias,  bad  not  ceased 
to  be  required  In  some  form. 

But  later  enactments  prescribe  the  neces- 
sary procedure,  and  do  away  with  scire  facias, 
as  will  be  seen  by  rdereoce  to  the  cases  under 
fn/ru.  III.  a,  1,  (d). 

'  That  an  execution  against  real  property  Is- 
sued after  the  death  of  the  Judgment  debtor  Is 
absolutely  void  as  against  those  who  are  not 
made  parties  to  proceedings  authorized  by  law 
for  the  revival  of  the  judgment  against  their 
property,  and  making  them  parties  to  the  judg- 
ment, was  declared  in  Wallace  v.  Swlnton 
(1876)  64  N.  Y.  188,  and  Flanagan  v.  Tinea 
(1868)  u3  Barb.  587,  and  Wllgus  v.  Bloodgood 
(1867)  33  How.  Pr.  289,  are  overruled  so  far 
as  they  deny  the  necessity  of  applying  to  the 
court  In  which  a  Jndgmmt  was  recovered  for 
permlralon  to  enforce  the  same  after  the  death 
of  the  debtor. 

Ree  also  Harrison  v.  Simons  (1840)  3  Edw. 
Ch.  394  {infra.  III.  a,  3),  holding  no  revivor 
necessary  In  order  to  execute  a  decree  of  sal* 
where  a  mortgagor  died  after  It  was  ruidered. 

After  Judgment,  but  before  the  Issuance  of 
execution  and  levy  upon  lands  formerly  belong- 
ing to  the  Judgment  debtor  but  conveyed  by  him, 
he  died.  An  application  to  set  the  sals  aside, 
by  the  grantee  of  the  lands,  was  granted,  the 
court  stating  that,  if  the  judgment  was  ren- 
dered before  the  conveyance  of  the  land,  the 
sale  under  execution  could  nevertheless  be 
avoided  because  the  execution  was  issued  after 
the  death  of  the  debtor  without  scire  facias; 
and  that,  If  the  judgment  was  rendered  after 
the  conveyance,  thm  any  execution  levied  upon 
It  was  void.  And  the  rule  was  recognized  that 
a  fieri  facias  affects  lands  in  this  country  from 
its  teste,  and  not  from  the  judgment,  in  con- 
sideration of  which  It  was  doubted  whether 
lands  conv^ed  previous  to  tb«  revival  would 
be  affected,  since  the  11.  fs.  which  would  Is- 
sue, wonld  Issue  upon  a  new  Judgment.  Per- 
kins V.  Bulltnger  (1790)  2  N.  C.  (1  Hayw.) 
367. 

After  the  issuance  of  execution  and  levy 
thereof  on  slaves,  the  debtor's  deatib  occurred, 
after  which  several  writs  of  vend.  ex.  were  is- 
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aned,  under  one  of  wtaleb  >  sale  was  had  which- 
did  not,  howerer,  tatle^  the  judgment  There- 
after a  Dew  fl.  fa.  was  Issued  against  tbe  goods 
and  chattels,  land,  and  tenements  of  the  de- 
cedent, and  levied  upon  realty  previously  de- 
vised, which  was  sold.  The  sale  was  held  to 
pass  no  title  whatever,  as  the  fl.  fa.  was  la- 
sued  and  bore  teste  after  the  debtor's  death 
without  revival  of  the  Judgment  by  scl.  fa. 
against  tbe  heirs  and  devisees.  Den  «tr  dem. 
Bowen  v.  McCullongb  (ISIS)  4  N.  C.  (Term 
Rep.)  261. 

The  question  In  Doe  tsm  dem.  Wood  v.  Harri- 
son (ISSB)  18  N.  C.  (1  Dev.  A  B.  L.)  856,  was 
whether  land  could  be  sold  upon  a  fieri  facias 
which  Issued  and  bore  teste  after  the  death 
of  the  debtor.  It  was  held  that  It  could  not 
under  the  doctrine  that  the  Hen  of  a  Judgment 
upon  iand,exlBtB  only  from  the  teate  of  the  fieri 
facias,  so  that  U  the  writ  iB  issned- after  the 
debtor's  death  hfs  faeirs  mast  be  brought  in  by 
scire  facias. 

Harrison  v.  Wood  (1S36)  21  N.  C.  (1  Dev. 
ft  B.  Eq.)  437,  1b  based  upon  the  doctrine  that 
an  heir  ts  entitled  to  the  lands  of  his  an- 
cestor until  a  Judgment  against  him,  bo  that 
a  sale  of  such  lands  under  execution  Issued  up- 
on a  judgment  against  tbe  ancestor,  without 
revivor  against  the  heir,  la  wholly  Inopera- 
tive, as,  until  that  time,  the  judgment  creditor 
can  have  no  higher  equity  than  the  general 
one  belonging  to  creditors  of  tbe  ancestor. 

A  sale  of  land  under  a  fl.  fa.  which  bore 
teste  after  the  death  of  the  debtor,  without  any 
scl.  fa.  against  the  heirs,  was  held  void  in  State 
use  of  Jordan  r.  Pool  (1846)  28  N.  C  <6  Ired. 
L.)  288. 

A  judgment  obtained  In  tbe  lifetime  of  a 
testator,  and  which  therefore  was  a  Hen  tipon 
the  lands,  thus  burdening  them  even  In  the 
hands  of  tbe  heirs  If  tbe  personalty  was  not 
Bnfllclent  to  satiify  It,  could,  however,  as  held 
la  Isler  v.  Murphy  (1874)  71  N.  C.  436.  be  en- 
forced afniost  tM  land  by  execution  only  aft- 
er the  heirs  were  given  an  opportunity  to  be 
heard  In  court  as  to  any  defense  they  might 
have  In  reference  thereto. 

Ayeock  v.  Harrison  (1874)  71  N.  C.  432,  was 
an  application  to  Issue  execution  after  the 
debtor's  deatb,  and  more  than  three  years 
since  the  last  execution  Issned  was  returnable. 
The  application  was  denied  because  no  notice 
of  motion  was  given  to  the  administrator,  the 
court  stating  that  when  a  party  to  an  action 
dies  after  Judgment  the  action  abates,  just 
as  It  would  by  his  death  before  judgment,  un- 
less It  Is  revived  by  or  against  the  personal 
representatives,  and  that  all  executions  tested 
after  abatement  and  before  revival  would  be 
Irregular 

A  vend.  ex.  Issued  without  notice  or  scl.  fa. 
to  the  heirs  of  a  deceased  defendant,  in  a  de- 
cree for  the  partition  of  land,  which  charged 
a  payment  npon  the  land  of  the  decedent,  was 
held  void  In  HalM  v.  Cole  (1880)  82  N.  C.  161. 

Executions  Issued  after  the  death  of  the 
Judgment  debtor  were  held  Irregnlar,  inopera- 
tive, and  void,  In  Wllllanu  Weaver  (1886) 
84  N.  C.  134. 

But  from  later  North  Carolina  decisions  set 
out  under  infra,  III.  a,  I,  (e).  It  appears  that, 
after  the  death  of  a  Judgment  debtor,  all 
claims  against  his  estate  must  be  settled  In  tbe 
due  course  of  administration,  and  that  tbe 
rUdit  of  Issuing.  ezeeaUons  against  the  de- 
cedent's property  Is,  for  a  limited  time  at 
least,  suspended. 

An  execution  was  declared  void  In  Arnold 
V.  Fuller  (1824)  1  Ohio,  458.  which  was  Issued 
after  the  death  of  a  defendant.  In  his  name, 
without  revival  tif  scire  fttclas  against  the 
personal  representatives. 
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In  Maesle  v.  lymg  (1826)  2  Ohio.  288,  1» 
Am.  Dee.  347,  a  sal^  under  an  execution  laraeA 
and  levied  after  the  death  of  the  Judgment 
debtor  was  held  Inoperative. 

To  the  same  effect  Is  Cartney  v.  Reed  (1831) 
5  Ohio,  221. 

But  see  a  later  Ohio  decision,  Piatt  v.  St 
Clair  (1833)  6  Ohio,  227  (infra.  III.  a.  1, 
(e)),  holding  that  the  right  of  having  scire- 
facias  and  execution  against  the  heirs  of  a 
deceased  Judgment  creditor  no  longer  exists  In 
that  state,  as  by  the  administration,  laws  the- 
lands  of  a  decedent  must  be  converted  into  per- 
sonalty,  and  the  debts  paid  therewith. 

Brown  v.  Webb  (1883)  1  Watts,  411,  is  more- 
a  decision  as  to  the  parties  necessary  to  a 
scl.  fa.  upon  the  death  of  a  Judgment  debtor, 
rather  than  the  effect  of  the  death  upon  the- 
Issuance  of  execution,  the  court  holding  Uiat 
the  heir,  devisee,  or  tenant  eoold  not  he  called 
upon  to  show  cause  why  execution  should  not 
be  had  against  lands  In  tbeir  poBsesslon  which 
belonged  to  the  Judgment  debtor  at  the  time- 
judgment  was  roidered  without  joining  the- 
executora  or  admlnlstrabtrB  In  tbe  scl.  fsT,  and 
warnlng  them  at  the  same  time  for  that  pur- 
pose. ' 

The  opinion  in  Speer  v.  Sample  (1836)  4 
Watts,  867,  presents  an  exhaustive  and  Inter- 
esting discussion  of  the  specific  question  of  the- 
validity  of  an  execution  sued  out  after  the  death, 
of  a  judgment  debtor  upon  a  Judgment  ob- 
tained against  him  in  his  lifetime,  which  thtis 
became  and  continued  to  be  a  Hen  upon  the 
land  levied  upon ;  and  the  court  comes  to  the- 
conclualoD  that  such  an  execution,  sned  out 
without  a  previous  scire  facias,  la  not  mhatK 
lutely  void,  but  voidable  merely. 

An  execution  Issued  on  a  Judgment  entered 
by  agreement  after  a  defendant's  death  was 
held  bad  for  want  of  scire  facias  as  to  his 
executora,  althou^  the  judgment  was  helft 
rightly  entered  .up.  In  Webb  v.  wntbank  (1842) 
1  Clark  (Pa.)  324. 

A  sale  of  land  under  an  execution  Issued  aft- 
er the  deatb  of  the  defendant  therein^  without 
revival  by  scl.  fa.  against  bis  personal  repre- 
sentatives, was  held  good  In  Colborn  v.  Trlm- 
pey  (1800)  86  Pa.  463,  but  for  the  reason  that 
prior  to  the  decedent's  death,  he  had  aliened 
the  land  to  a  terre-tenant  who,  upon  a  revival 
of  the  judgment  rendered  neeesoary  on  ac- 
count of  the  lapse  of  more  than  five  years, 
from  Its  rendition,  was  made  a  party  to  the 
Bcl.  fa.  and  made  no  defense,  and,  therefore^ 
the  court  held  the  Judgment  from  then  on  was 
a  valid  and  snbalsUng  one  against  the  ter< 
re-tenant,  unaffected  by  the  deatti  of  ttie  orig- 
inal debtor. 

While  recognizing  that  Qie  IsBoance  at  exe- 
cution upon  a  Judgment  after  the  death  of  the 
Judgment  debtor  without  a  scire  facias  against 
the  legal  representatives  was  Illegal.  It  wm 
held.  In  Dlese  v.  Fackler  (1868)  58  Fa.  109, 
that  the  vice  might  be  cured  by  the  volnntary 
appearance  of  the  personal  repreaentatiTe,  be- 
fore tbe  title  of  the  purchaser  at  the  sale  had 
become  complete. 

An  execution  issued  upon  a  Judgment  after 
the  death  of  the  judgment  debtor,  without  re- 
vival by  sel.  fa.  against  his  personal  repre- 
sentatives, was  held  Illegal,  In  Bomberger  v. 
Raymond  (1893)  12  Pa.  Co.  Ct  400,  2  Pa. 
Dlst.  R.  280, — and  tbe  fact  that  a  foreign  ad- 
ministrator had  given  hfai  consent  thereto  was 
held  of  no  avail  when  a  domestic  administra- 
tor refused  his  assoit 

But  see,  alBo,  Warder  v.  Talnter  (183S)  4 
Watts,  278  {infra.  III.  a,  8),  holding  that 
scl.  ft.  Is  not  necessary  In  order  to  Issue  «n- 
catlon  npon  a  judgment  decreeing  that  spedfle 
mortgaged  premises  be  sold. 
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Hodgea  t.  White  (1897)  19  K.  I.  71T.  S6  Atl. 
8S8,  was  tbe  first  case  Id  which  the  question  of 
the  valtdlty  of  an  executloo  Issued  on  a  Jndg- 
tnent  without  revlTor  after,  tbe  death  of  the 
Judfonect  debtor  arose  In  Khode  Island,  and 
the  court  held  that  such  an  execution  was  void- 
able only,  and  not  void,  and  might  be  attacked 
by  the  belrs  by  a  motion  to  quash,  or  for  Its 
atay  or  proceedings  In  equity  to  enjoin  It.  to 
which  the  judgment  plaintiffs  should  be  made 
parties. 

An  execution  was  tested  and  Issued  as  of  a 
date  snbseqnent  to  the  death  of  one  of  the  de- 
fendants, In  Qwlnv.  Latimer  (183S)  4  Yerg.  22, 
and  levied  apon  a  negro  belonging  to  the  dece- 
dent. The  court  held  tbe  whole  proceeding  whol- 
ly void.  It  was  said,  however,  that  the  executor 
had  waived  the  necessity  of  a  acire  facias ;  but 
It  was  held  tbat  be  could,  by  waiver,  authorise 
the  iBBuance  of  execution  against  himself,  but 
not  against  Ibe  decedent. 

In  order  to  subject  the  real  estate  of  a  de- 
ceased Judgment  debtor  wbo  died  after  judgment 
lo  execution  thereon,  It  was  held,  in  Frierson 
V.  Harris  (1867)  5  Coldw.  146,  84  Am.  Dec. 
220,  tbat  tbe  heirs  must  first  be  summoned  by 
scire  facias  to  show  cause  why  execution  should 
not  be  Issued  against  the  real  estate,  and  that, 
in  order  to  autfaorlze  the  issuance  of  a  scl.  fa., 
suggestion  must  be  made  on  the  record  of  the 
fact  that  real  estate  descended  to  the  heirs. 

That  aa  execution  against  land,  tested  after 
the  death  of  tbe  Judgment  debtor,  la  void  with- 
out revivor  against  the  heirs  was  held  in  Pack- 
ett  V.  Richardson  (1S80)  6  Lea,  40,  and,  the 
execution  herein  having  been  enjoined,  It  was 
held  not  to  be  revived  after  the  debtor's  death, 
by.  tbe  mere  revival  of  the  Injunction  suit 
against  the  personal  representatives  and  heirs 
of  tbe  debtor,  when  be  died  pending  tbe  litl- 
gatlOQ. 

See  also  McUahon  v.  Qlasscock  (1833)  5 
Terg.  SH  (infra.  III.  a.  1,  (e)  ),  holdinir  thnt 
the  personalty  of  a  decedent  t>elng  vested  In 
tbe  administrator  after  tbe  death,  no  execu- 
tion issued  after  that  event  can  constitute  a 
lien  tliereon.  And  otber  Tennessee  casea  nuder 
111.  a.  2,  tnfra,  dtacuaslDg  the  necessity  of  first 
exhausting  the  personalty  before  proceeding 
against  tbe  realty.  Also  Preston  v.  Surgolne 
(18231  Peck  (Tenn.)  71  iinfra.  111.  a,  2),  hold- 
ing that  realty,  although  having  descended  to 
the  heir,  is  traund  by  a  Judgment  rendered 
agalDst  an  ancestor  in  hla  lifetime ;  so  that 
nutli  a  year  and  a  day  from  his  death  sn  exe- 
cution may  Issue  against  tbe  land  without  scl. 
fa.  against  the  heir. 

Webb  v.  Mallard  (1863)  27  Tex.  SO,  holds 
tliat  an  execution  Issued  after  a  debtor's  death, 
upon  a  jadgment  recovered  prior  thereto.  Is 
not  an  absolute  nullity,  aod  may  not  be  ques- 
tioned by  one  not  In  possession  of  the  prop- 
erty and  seemingly  having  rights  to  It,  for  the 
mere  purpose  of  obtaining  a  Ylght  thereto,  and 
thus  affect  tbe  validity  of  the  Judgment  upon 
which  it  was  rendered. 

As  stated  In  the  opinion,  the  question  In 
Cain  V.  Woodward  (1889)  74  Tex.  549,  12  S. 
W.  319,  was,  "whether  an  execution  Icsued  and 
levied  upon  land  subsequent  to  the  death  of  the 
defendaot  In  execution  upon  a  Judgment  ren- 
dered againat  him  dnring  bla  lifetime  is  void." 
The  court  followed  the  rule  of  Taylor  v.  Snow 
(1877)  47  Tex.  462.  20  Am.  Rep.  811,  that 
such  an  execution  was  relatively  void,  rather 
than  the  earlier  one  of  Conkrlte  v.  Hart  (1853) 
10  Tex.  140  (infra.  III.  c).  holding  tbat  It 
wai  abaolately  void,  vtattng  that  the  earlier 
case  had,  aft^  a  tborongb  conilderatlon,  been 
overruled. 

Conkrlte  v.  Hart  (1853)  10  Tex.  140  (infra. 
III.  c),  la  later  expressly  approved  again,  bow- 
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ever,  in  Hooper  v.  Caruthers  (1890  )  78  Tex. 
432,  13  8.  W.  98,  and  Taylor  v.  Snow  (1877) 
47  Tex.  464,  26  Am.  Rep.  811,  la  limited ;  the- 
court  boldlog  tbat  a  sale  made  under  execution 
against  a  deceased  person  after  hla  death,  be- 
being  alive  at  the  time  judgment  was  rendered,, 
is  void  in  the  sense  that  It  Is  wholly  inoperative' 
to  pass  title  to  or  as  against  anyone,  and  tbere- 
fore  may  he  attacked  directly  or  collaterally. 

And  In  Bynum  v.  Oovan  (1895)  9  Tex.  Civ. 
App.  550,  20  S.  W.  1119,  it  waa  held  to  be- 
well  settled  In  Texas  that  a  sale  under  exe- 
cution Issued  after  the  death  of  a  sole  de- 
fendant, where  the  judgment  waa  for  money. 
Is  void.  The  same  conclnsloD  waa  arrived  at 
upon  a  anbsequent  hearing  of  this  pase  reported 
In  (1897)  17  Tex.  Civ.  App.  180,  43  8.  W.  319. 
tbe  court  further  holding  that  no  execution  is- 
authorized  In  aacb  a  case,  except  upon  the  en- 
forcement of  the  Judgment.  In  a  suit  to  which 
tbe  executor  is  a  party,  and  that  tbe  clerk  ot 
tbe  court  certainly  baa  no  authority,  by  stat- 
ute, to  Issue  execution  against  an  Independent 
executor  of  a  party  who  has  died  since  Judg- 
ment. 

Otber  Texaa  cases  from  which  It  more  clear- 
ly appears'  tbat  judgments  rendered  before  a 
decedent  debtor's  death  are  collected  In  this, 
state  In  the  due  course  of  administration  of  hla 
estate  rather  than  by  execution  will  be  fonnA 
under  infra.  III.  a,  1,  (e). 

It  appeared  In  Jones  v.  Davis  (1869)  24  Wis. 
220,  that  execution  was  Issued  upon  the  Judg- 
ment after  the  death  of  the  judgment  debtor, 
and  premises  sold  to  satisfy  tbe  same.  The- 
court  said  that  ail  that  this  amounted  to  was. 
that  execution  had  been  Issued  upon  a  dormant 
judgment  without  reviving  the  same  against 
the  representatives,  or  without  leave  of  court., 
and  tbat  such  an  execution  was  voidable  mere- 
ly, and  a  sale  of  property  under  It  waa  void. 

Bat  see  Harteaux  v.  Eastman  (1857)  6  Wis. 
410  (infra.  III.  a.  1,  (b)),  holding  that  previous 
revival  by  acl.  fa.  Is  unnecessary  In  order  to- 
Issue  execution  under  the  statute  providing  for 
a  Buspenalon  ot  the  right  for  a  year  after  the- 
debtor's  death,  although  the  later  case  of  Gatott 
V.  Youngs  (1877)  41  Wis.  B07  (infra,  same 
division),  holds  that  no  execution  should  be 
awarded  after  the  reqaired  atatutory  lapse  ot 
one  year  from  the  debtor's  death,  unleaa  It 
shall  appear  tbat  the  heirs  and  aHmlnlstrators 
have  been  afforded  an  opportunity  of  paying  the- 
Judgment  without  execution,  that  they  fall  so- 
to  do,  and  that  property  of  the  debtor  come 
into  their  bauds  charged  with  the  payment  of 
the  decedent's  debts. 

The  Judgment  was  revived  by  a  thirty-day 
rule,  inatead  of  by  scl.  fa.  In  order  to  iasue  ex- 
ecution, in  OrifBth  v.  Frazler  (1814)  8  Cranch, 
12,  3  L.  ed.  472.  This  was  held  objectionable, 
tbe  court  stating  that  the  thlrty-daj  rule  was- 
substituted  for  scl.  fa.  to  revive  judgments  on- 
ly tn  cases  of  lapse  of  time,  and  not  in  casea 
of  the  death  ot  a  party. 
.  The  court,  arffuendo,  in  lllustrsting  the  prop- 
osition that  a  nominal  plaintiff  In  actions  of 
ejectment  Is  souctlmes  considered  to  be  the- 
reat plaintiff,  says,  "aa  In  the  case  where  the 
lessor  of  the  plaintiff  dies  after  judgment,  the 
execution  may  Issue  in  the  name  of  tbe  lessee, 
without  the  necessity  of  a  scire  facias."  Pena 
V.  Klyne  (1817)  Pet.  C.  C.  446,  Fed.  Caa.  No. 
10,986. 

(b)  Buapenaion  of  right  of  itnanoe  for  apeof- 
fled  period. 

As  appears  from  tbe  declaluia,  a  number  of 
Btatea  have  provided  by  statute  for  the  aua- 

pension  of  the  right  to  Issue  execution  for  a 
specified  time  after  tbe  debtor's  death,  in  plae» 
of  the  common-law  revival  by  scire  facias. 
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In  IIIIooIb  the  rule  Is  tbat  execution  may  1b- 
Bue  only  after  tbe  expiration  of  a  year  from 
the  debtor's  death,  and  after  a  three  months' 
written  notice  of  the  Judgment  to  tbe  heirs  and 
personal  representatlTea.  Decisions  to  this  ef- 
fect win  be  found  In  infra,  III.  a,  1,  <c). 

After  the  death  of  the  debtor  the  claim  of 
tbe  judgment  which  was  a  Hen  apon  the  real 
property  of  decedent  was  presented  to  the  pro- 
bate court  as  a  claim  against  tbe  estate,  and 
allowed  as  sucb.  The  land  was  afterwards 
■old  at  private  sale,  and  inbaequently  the  judg- 
ment creditor  proposed  to  sell  the  same  land 
under  an  execution  Issued  on  his  judgment. 
This  he  was  allowed  to  do  under  the  statutory 
proTlBlon  authorizing  tbe  Issuing  of  an  exe- 
cution against  the  property  of  a  deceaaed  judg- 
ment debtor,  only  prorldlng  that  It  iball  not 
be  issued  within  a  year  aftfer  bis  death,  and 
another  provision  -forbidding  an  execution 
against  an  estate  until  after  tbe  expiration 
of  the  time  flzed  for  the  payment  of  debts, — 
and,  as  those  periods  had  passed,  the  court 
held  that  tbe  execution  might  Issue,  and  that 
tbe  creditor's  right  to  It  was  not  affected  by 
tbe  formal  presentation  and  allowance  of  tbe 
judgment  as  a  claim  against  the  estate  lA  tbe 
probate  court.  Fowler  v.  Mlckley  (1888)  89 
Minn.  28,  88  N.  W.  634. 

But  In  Byrnes  t.  Sextou  (1895)  02  Uinn.  186, 
64  N.  W.  1S5  infra.  III.  8,  2),  this  statute  was 
limited.  In  regard  to  real  property,  to  those  cases, 
only  wbereanexecutlon  issued  on  a  money  judg- 
ment which  was  a  Hen  upon  the  property  prior 
to  the  death,  and  held  that  It  did  not  apply 
when  the  judgment  was  not  docketed  In  tbe 
county  where  the  realty  was  situated,  at  the 
time  of  the  debtor's  death ;  and,  therefore,  the 
only  way  in  which  the  Judgment  could  be  col- 
lected would  be  as  a  claim  against  the  estate 
in  the  due  course  of  administration. 

A  petition  for  execution  under  a  statute  pro- 
viding tbat  after  a  year  from  the  death  of  a  de- 
fendant In  a  money  Judgment  execution  there- 
on may  be  bad,  by  leave  of  the  court,  against 
any  property  upon  which  the  judgment  was  a 
Hen  at  the  time  of  the  death  of  defendant,  was 
held  Insufficient,  In  Alsop  v.  Cowan  (1880)  60 
Miss.  451.  6  Ho.  208,  which  failed  to  allege 
that  the  judgment  was  a  lien  In  tbe  only  way 
by  which  It  could  become  such,  i.  e.,  by  enroll- 
ment, and  which  showed  tbat  the  Hen  of  a  for- 
mer execution  was  destroyed  by  the  quashing 
of  the  levy. 

It  appears  from  some  early  Missouri  cases 
that,  until  1826,  execution  mlgbt  Issue  In  that 
sute  upon  a  Jui^ment  recovered  against  a  debt- 
or In  bis  lifetime  after  tbe  expiration  of  eigh- 
teen months  from  his  death. 

In  regard  to  a  contention  that  after  the  death 
of  the  judgment  debtor  execution  could  not  reg- 
ularly issue  before  the  judgment  had  been  re- 
vived by  ad.  fa.,  the  court  held.  In  Flnley  v. 
Caldwell  (1825)  1  Mo.  512,  that  It  might,  ac- 
cording to  law,  after  the  lapse  of  eighteen 
months  from  the  time  administration  was 
granted,  as  there  could  then  arise  no  presump- 
tion of  payment  to  make  a  scI.  fa.  necessary. 

It  was  declared  in  Scott  v.  Whltehlll  (1826) 
1  Mo.  601,  that,  after  the  expiration  of  eigh- 
teen months  from  tbe  time  of  granting  letters 
testamentary,  or  of  administration,  an  execu- 
tion might  Issue  on  a  judgment  obtained  against 
either  a  testator  or  the  intestate  in  bis  life- 
time, or  against  his  executor  or  administrator 
after  his  death. 

The  court  states.  In  liandes  v.  Perkins 
(1848)  12  Mo.  238,  that  prior  to  1826.  and  ac- 
cording to  the  administration  law  of  1825,  the 
sale  of  lands  of  deceased  persons  under  execu- 
tions agalust  their  personal  representatives  was 
expressly  allowed  after  the  expiration  of  eigh- 
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teen  months  from  tbe  granting  of  tetters,  and 
that  the  right  to  an  execution  against  a  de- 
ceased's real  estate  was  never  doubted. 

In  Carson  v.  Walker  (1852)  19  Mo.  68,  It 
was  declared  that,  'until  1826,  under  exlatli^ 
statutes,  courts  had  the  power  and  authority  to 
enforce  judgmeuts  by  execution  against  the 
estate  of  a  testator  or  Intestate  by  Belling  the 
real  estate  belonging  to  the  estate,  after  the 
expiration  of  eighteen  months  from  the  grant- 
ing of  letters  testamentary  or  of  administra- 
tion ;  and  the  court  held  that,  altiiougb  It  ap- 
peared that  an  execution  was  issued  wltbin 
that  period,  since  the  sale  did  not  take  place 
until  after  the  expiration  of  eighteen  months, 
It  was  valid.  It  appears  from  the  t^lnlon  tliat 
In  1826  a  statute  was  passed,  taking  effect  tn 
1827,  declaring  that  thereafter  executions  should 
not  issue  upon  judgments  against  decedents^ 
but  such  demands  should  be  classed  and  pro- 
ceeded upon  in  probate  court. 

Dedslons  showing  the  later  rule  In  that  state, 
that  judgments  must  be  classified  as  are  other 
demands  against  a  decedent's  estate,  and  paid 
In  the  due  course  of  administration,  will  be 
found  under  infra.  III.  a,  1,  (e). 

A  temporary  suspension  of  tbe  right  to  Issue 
execution  after  the  debtor's  death  Is  enforced 
by  tbe  Code  In  New  York  also,  with  the  ad- 
ditional prerequisites  of  permission  of  the  snr* 
rogate's  court  and  of  the  court  In  which  tbe 
Judgment  was  rendered.  The  practice  In  this 
state,  being,  thus,  somewhat  different  from 
tbat  In  any  other,  will  be  treated  separately 
under  In/ro,  III.  a,  1.  (e). 

Tinder  a  Code  provision  conferring  upon  a 
Judl^ment  creditor  the  right,  after  three  years 
from  the  Issue  of  letters  testamentary  or  of  ad- 
ministration. In  case  of  the  death  of  ,  the  Judg- 
ment debtor  after  Judgment,  to  proceed  and 
enforce  bis  Hen,  It  was  held,  In  Sawyers  t. 
Sawyers  (1885)  03  K.  C.  321,  that,  untH  that 
time  at  least,  do  execution  could  Issue  after 
the  debtor's  death,  but  tbat  the  creditor  must 
collect  his  debt  In  the  dne  course  of  adminis- 
tration. 

But  see.  further.  North  Carolina  decisions 
under  infra.  111.  a,  1,  (e),  showing  more  plain- 
ly the  attachment  of  probate-court  jurisdiction 
upon  a  debtor's  death  to  the  extent  of  exclud- 
ing the  right  of  issuing  execution. 

In  Knott  T.  Shaw  (1876)  6  Or.  482,  It  was 
held  that  the  only  effect  of  the  death  of  a  de- 
fendant upon  a  Hen  of  the  state  against  him 
for  costs  was  to  prevent  the  Issuance  of  execu- 
tion thereon  within  six  months  of  the  grant- 
ing of  letters  testamentary,  unless  leave  were 
obtained  from  the  county  court  or  Judge. 

Tbe  only  question  decided  In  Bower  t.  Hol- 
laday  (1880)  18  Or.  401,  22  Pac.  553.  was  that 
a  Judgment  creditor  was  entitled,  under  the 
statute,  to  have  execution  against  a  decedent 
upon  a  Judgment  recovered  against  him  In  his 
lifetime  at  any  time  after  the  expiration  of 
six  months  from  the  granting  of  letters  testa- 
mentary or  of  administration ;  but  the  cotu't 
strongly  Indicated  as  its  opinion  that  it  was 
very  doubtful  whether  the  sheriff,  by  virtue  of 
such  a  writ,  would  have  a  right  to  Interfere 
with  the  property  and  assets  of  an  estate  In 
tbe  hands  of  an  executor  or  admlnlatrator  for 
tbe  purpose  of  being  administered  npon,  unless 
the  Judgment  bad  become  a  liea  npon  tbe  prop- 
erty, or  established  a  paramount  rli^t  against 
It. 

A  simitar  decision  Is  Barrett  V.  Furnish 
(18!>1)  21  Or.  IT,  26  Pac.  861,  holding  that 
when  a  Judgment  becomes  a  lien  upon  real 
property  during  the  life  of  the  judgment  debt- 
or such  lien  cannot  be  displaced  or  affected 
by  his  death,  except  tbat  plalntlfTs  right  to  Is- 
sue execution  Is  deferred  for  six  months  aft^ 
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the  granting  of  letters  testamentary  or  of  ad- 
mlole  (ration. 

Under  the  Michigan  statutea  In  force  Id  the 
territory  of  Wisconsin  In  1838,  enacting  that 
the  remedy  of  a  person  Id  whose  favor  a  Judg- 
ment bad  been  rendered  abould  not  be  sus- 
pended by  reason  of  the  death  of  the  Judg- 
ment debtor,  except  that  execution  should  not 
"be  Issued  thereon  for  a  year  thereafter.  It  was 
held.  In  Hnrteaux  t.  Eastman  (1857)  6  Wis. 
410,  that  a  previous  revival  of  the  Judgment  by 
«clre  facias  against  the  personal  representatives 
before  Issuing  execution  was  unnecessary. 

On  a  motion  for  leave  to  Issue  execution  aft- 
«r  the  lapse  of  the  required  statutory  period 
•iyt  a  year  from  the  death  of  the  debtor.  It 
was  held.  In  Eaton  v.  Youngs  (1877)  41  Wis. 
■607,  that  no  execution  should  be  awarded  un- 
less It  appeared  that  the  heirs  and  admin  Is* 
trator  had  been  afforded  an  opportunity  to  pay 
the  judgment  without  execution,  and,  upon 
tlielr  falling  ao  to  do,  that  property  oC  the  debt- 
or had  come  into  the  hands  of  the  heirs  or  ad- 
ministrator chargeable  by  law  with  the  pay- 
ment of  the  debts  of  the  deceased. 

(e)  latvanae  on  notice  to  Mr*  and  fMrMiwI 
repretmtaUve$. 

The  Importance  of  the  statutory  three-months' 
notice  to  the  heirs  and  perscmal  represeuta- 
tlvea  of  a  deceased  Judgment  debtor  before  Is- 
«alng  execution  on  the  Judgment  is  made  so 
prominent  In  the  Illinois  decisions  that  they 
are  treated  separately  under  this  division,  not- 
withstanding that  In  this  state,  also,  a  tempo- 
rary suspeoBlon  of  the  right  to  Issoe  ezeeotLon 
after  a  debtor's  death  Is  prescribed  by  atat- 
vte,  as  well  as  In  those  referred  to  under 
9upra,  III.  a,  1,  (b). 

It  was  held  In  Pickett  v.  Uartsock  <185S)  15 
III.  279,  under  the  statute  providing  that  on 
the  death  of  a  party  against  whom  a  Judg- 
ment has  been  obtained  It  Is  lawful  for  exe- 
cution to  Issue  against  his  lands  and  tenements 
without  a  revival  of  the  Judgment  against  his 
heirs  and  personal  representatives,  provided 
plalntUT  glrea  them  three  months'  notice  In 
writing,  of  the  Judgment  before  Issuance  of  ex- 
ecution, that,  where  plaintiff  gave  notice  of  a 
Judgment  rendered  In  a  certain  year,  that  did 
not  authorize  the  Issuance  of  execution  on  a 
Judgment  recovered  In  a  subsequent  year ;  that 
the  provisions  of  the  statute  must  be  subatan- 
tlally  compiled  with. 

The  bin  In  Finch  v.  Martin  (185T)  10  HI. 
105,  showed  that  the  execution  upon  which  a 
Mie  of  land  was  made,  was  not  Issued  till 
after  the  death  of  the  Judgment  debtor,  and 
that  no  notice  waa  served  upon  hia  repre- 
•enutlvea  as  required  by  statnte.  The  court 
held  that  while  prima  facie  such  an  execution 
was  good,  It  waa  void  wpou  proof  of  the  facts 
stated  above. 

An  execution  was  laaned  In  the  lifetime  of  a 
4ebtor,  and  returned  unsatisfied.  After  the 
•debtor's  death,  after  notice  to  bis  personal  rep- 
resentative as  required  by  statute,  an  alias  writ 
was  Issued  and  levied,  and  land  sold  there- 
ander.  This  was  held  to  be  a  valid  sale.  From 
this  sale,  however,  the  property  was  redeemed, 
and  thus  became,  by  operation  of  law,  again 
the  property  of  decedent,  vested  in  bts  heirs, 
and  the  court  stated  that.  In  order  to  devest 
them  of  their  title.  It  was  first  necessary  that 
they  have  some  notice  of  a  proceeding  direct- 
ly against  them  for  that  purpose,  and  held 
that  another  judgment,  revived  against  the  ad- 
ministratrix by  scire  facias,  did  not  create  a 
lien  against  the  redeemed  real  estate  so  vested 
In  the  heirs,  on  which  a  fl.  fa.  could  Issue  to 
sell  It.  Tumey  v.  Young  (1858)  22  III.  253. 
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After  a  judgment  creditor  has,  subsequent  to 
the  death  of  the  debtor,  given  the  personal  rep- 
resentative of  the  latter  notice,  as  required  by 
statute,  of  the  existence  of  the  Judgment,  upon 
which  he  wishes  to  take  out  execution,  he  may, 
as  held  In  Letcher  v.  Morrison  (1862)  27  III. 
209,  take  out  execution,  and  also  alias  and 
plurles  writs,  without  any  further  notice. 

Wbere  the  statute  declares  that,  If  the  de- 
fendant die  after  the  judgment  has  become  a 
lien  and  before  execution  has  been  Issued,  the 
Hen  shall  not  be  thereby  Impaired,  ouly  execu- 
tion shall  not  be  Issued  until  a  stay  of  one 
year  after  the  death  of  defendant,  and  until  aft- 
er a  Uiree  months*  notice  to  his  representatives, 
the  court  held  that  where,  after  the  debtor's 
death,  four  executions  were  Issued  and  returned 
nulla  bona,  and  the  execution  upon  which  the 
levy  and  sale  were  made  was  sued  out  one  year 
and  two  days  subsequent  to  the  death  of  the 
debtor,  and  after  three  months'  notice  to  the 
admlnlstmtor,  plaintiff  did  not  lose  hla  Hen 
because  an  execution  was  not  Issued  within  a 
year  from  the  date  of  the  Judgment,  as  required 
by  statute  to  preserve  the  lien  of  a  Judgment, 
but  that,  as  the  execution  was  issued  wittiln 
one  day  of  the  earliest  period  allowed  by  law. 
It  was  BufBelent  to  preserve  the  Hen.  It  was 
also  Insisted  that  It  was  Irregular  to  Issue  the 
execution  against  the  debtor  after  his  death ; 
but  the  court  held  that,  while  it  would  have 
been  better  to  recite  the  recovery  of  Judgment, 
death  of  defendant,  and  notice  to  the  admin- 
istrator, and  then  specially  command  that  the 
levy  be  made  out  of  lands  owned  by  defendant 
at  the  time  of  his  death,  nevertheless  that  was 
formal  only,  and.  If  the  writ  was  anfflclent  In 
substance.  It  was  enough.  Wight  V.  Wall- 
baum  (1S64  )  39  III.  564. 

In  Ransom  v.  Williams  (1864)  2  Wall.  818. 
17  L.  ed.  803,  arising  In  the  northern  district 
of  Illinois,  It  appeared  that  an  execatlon  was 
Issued  after  the  death  of  one  of  the  debtors, 
without  notice  to  his  legal  representatives  as 
required  by  the  state  statute  providing  that 
execution  may  Issue  against  the  lands  and  ten- 
ements of  a  deceased  Judgment  debtor  if  the 
plaintiff  give  to  the  administrator  or  executor. 
If  there  be  any,  "at  least  three  months'  notice 
In  writing  of  the  existence  of  said  Judgment  be- 
fore the  Issuing  of  execution."  To  obviate  the 
lack  of  notice.  It  was  shown  that  a  prior  exe- 
cution bad  been  quashed  with  the  direction 
that  another  one  issue.  The  court  held,  how- 
ever, that  such  fact  did  not  relieve  the  Judgment 
creditor  from  complying  with  the  statute, 
which,  being  In  contravention  of  the  common 
law,  requiring  revival  by  scl.  fa.  In  such  a 
case,  should  be  strictly  complied  with,  and 
that,  by  tbe  failure  to  do  so,  the  execution  was 
a  nullity. 

The  deceased  debtor,  In  Littler  v.  Feoptt 
(1807)  48  III.  188,  had  no  executor  or  admin- 
istrator to  whom  tbe  plaintiff  might  give  the 
three  months'  notice  of  the  Judgment  before 
Issuing  execution,  as  required  by  statute,  where- 
upon the  court  said  that  the  inference  would 
be  that.  If  there  Is  no  executor  or  administra- 
tor, then  the  Judgment  must  be  revived  against 
the  heirs  before  execution  can  Issue. 

And  so,  in  Coran  v.  Ptttenger  (1S79)  92  III. 
241,  where  no  administrators  were  appointed 
over  the  estate  of  a  deceased  debtor  upon  wh«n 
notice  could'  be  served  of  the  existence  of  a 
Judgment  against  decedent  prior  to  Issuing  ex- 
ecution thereon  as  required  by  statute,  It  was 
held  that  the  Judgment  must  be  revived  by  scire 
facias  against  the  heirs. 

As  held  in  Fitch  v.  Gray  (1896)  162  lU.  88T. 
44  N.  E.  726,  under  a  published  notice  to  non- 
resident heirs  of  a  deceased  debtor  of  the  ex- 
istence of  a  Judgment,  and  the  Intention  to 
24 

Digitized  by  Google 


870 


Gecuou  Scpbeue  Cocbt. 


Jnm, 


Innr  execution  thereon  at  a  certain  date,  an 
execution  may  iwue  at  a  later  date  tban  the 

one  specified. 

(d)  SutTogate't  permfaafon  a  prerequialtg. 

Tbe  procedure  prescribed  by  statute  in  New 
York  for  the  issuance  of  execution  after  a  debt- 
or's death  Includes  a  suBpensloD  of  the  right 
for  a  stated  period,  similar  to  the  practice  of 
the  states  shown  in  «upra.  III.  a,  1,  (b),  and 
also  vests  the  surroRate's  court  with  a  control 
orer  the  matter,  more  or  less  extensive,  there- 
fore partaking  somewhat  of  the  nature  of  the 
statutory  enactments  as  they  appear  by  the 
decisions  found  Id  infra.  III.  a,  1,  (e),  but 
does  not  entirely  fall  wltiiln  either  class. 

It  Is  difficult  to  reconcile  the  caaea  rendered 
under  the  statute,  which  baa  been  conatrued 
with  varrlng  effect  Id  the  different  decisions, 
which  are  so  few  as  to  Justify  the  Inference 
that  the  actual  practice  In  this  regard  Is  usual- 
ly to  discontinue  further  efforts  to  enforce  a 
jadsment  by  execntltm  when  tha  debtor  has  died, 
and  instead  to  present  It  aa  a  claim  against  his 
estate,  to  be  classed  and  passed  apca  witb  tbe 
other  demands,  aa  provided  by  statute,  In  the 
due  course  of  administration. 

The  relevant  part  of  the  statute  (N.  T.  Code 
ClT.  Proc.  I  1380)  is  as  follows:  "After  the 
expiration  of  one  year  from  tbe  death  of  a 
party  against  whom  a  dnal  Judgment  for  a 
sum  of  money,  or  directing  the  payment  of  a 
sum  of  money,  Is  rendered,  the  Judgment  may 
be  enforced  by  execution  against  any  property 
upon  which  It  la  a  Hen,  with  like  effect  as  If 
the  Judgment  debtor  was  still  living.  But  such 
an  execution  shall  not  be  issued,  unless  an  or- 
der granting  leave  to  Issue  it  Is  procured  from 
tbe  court  from  which  the  execution  Is  to  be  Is- 
sued, and  a  decree  to  the  same  effect  is  procured 
from  a  surrogate's  court  of  tbe  state  which 
has  duly  granted  letters  testamentary  or  let- 
ters  of  administration  upon  the  estate  of  the 
deceased  Judgment  debtor.  Where  the  lien  of 
the  Judgment  waa  created  as  prescribed  in  | 
1201  of  this  act,  neither  tbe  order  nor  tbe  de- 
cree can  be  made  until  the  expiration  of  ttree 
years  after  letters  testamentary  or  letters  of 
administration  have  been  duly  granted  upon 
the  estate  of  the  decedent,  and  for  that  purpose 
such  a  Hen  existing  at  tbe  decedent's  death  con- 
tinues for  three  years  and  six  months  there- 
after, notwitbstandlag  the  prerlons  ezplratl<m 
of  ten  years  from  the  flling  of  the  Judgment 
roll,"  etc. 

Section  12S1,  referred  to.  Is  to  the  effect  that 
a  Judgment  docketed  in  the  county  clerk's  of- 
fice is  a  charge  upon  the  defendant's  real  prop- 
erty In  that  county  for  ten  years. 

This  statute  (|  1380)  was  amended  In  1804 
In  particulars  not  necessary  to  be  noticed  here, 
but  prior  thereto,  and  from  1879,  the  portion 
quoted  baa  existed  in  the  same  form.  And  pre- 
Tlous  to  that  time  there  was,  as  appears  from 
Alden  v.  Clark  (1855)  11  How.  Pr.  209.  a 
somewhat  similar  provision  to  the  effect  that 
one  year  after  the  death  of  the  Judgment  debt- 
or, upon  permission  granted  a  surrogate  hav- 
ing Jurisdiction  over  the  estate,  ezecuti<m  was 
permitted  to  Issae  in  tbe  same  manner 
and  with  tbe  same  effect  aa  If  tbe  Judg- 
ment debtor  were  still  living.  It  was  held  that 
In  no  case  could  execution  Issue  without  Teave 
of  the  court  upon  proper  notice  to  all  Inter- 
ested and  after  bavtng  obtained  tbe  surrogate's 
permission,  and  especially  where,  as  In  this 
case,  more  tban  five  years  had  elapsed  since 
the  recovery  of  Judgment.  These  prerequisites 
not  appearing,  leave  to  Issue  execution  was  de- 
nied. 

Wllgus  T.  Bloodgood  (186T)  SS  How.  Pr. 
61  L.  R.  A. 


-289,  Is  a  decision  under  the  same  statute 
(18S0),  but  holds,  directly  contrary  to  the  last 
decision,  that  application  to  the  court  which 
rendered  the  Judgment,  and  from  which  the- 
writ  la  to  Issue,  for  leave  to  isane  execution 
after  the  debtor's  death.  In  addition  to  tbe  sur- 
rogate's permission.  Is  unnecessary. 

Flanagan  v.  Tinen  (1808)  63  Barb.  687,  heltf 
to  tbe  same  view,  and  ezpresaly  disapprovea- 
of  Alden  T.  CUrk  (185S)  11  How.  Pr.  209. 

These  last  two  decisions  are  expressly  over- 
ruled in  Wallace  v.  Swlnton  (1870)  64  N.  Y. 
188  {supra.  III.  a,  1,  (a)). 

And  Marine  Bank  v.  Van  Brunt  (1872)  4fr 
N.  T.  lUO,  held  with  Alden  v.  Clark  (1856) 
11  How.  I'r.  209,  that  an  execution  could  not 
lasue,  under  such  circumstances,  without  thc- 
order  and  permission  of  both  tribunals. 

After  a  review  of  the  statutory  provisions  In 
regard  to  the  Issuance  of  execution  after  the' 
death  of  the  debtor,  the  surrogate  granted  per- 
mission so  to  do  more  than  eight  years  after  the 
entry  of  Judgment,  stating  that  application 
must  also  be  made  to  the  court  In  which  Judg- 
ment was  rendered,  which  application  must  be 
made  upon  notice  to  the  heir  at  law.  It  ap- 
peared herein  that  execution  had  been  Issued 
In  the  lifetime  of  the  Judgment  debtor  and 
within  five  years  of  the  rendition  of  Judgmentr 
but  was  returned  nnsatlsfled.  Ae  Mott  (1667) 
Tucker,  340. 

The  issuance  of  ezedutlon  upon  real  property 
after  the  death  of  tbe  Judgmrat  debtor,  with- 
out proceeding  by  action  to  revive  the  Judg-^ 
ment,  aa  provided  by  the  Code  In  place  of  the 
former  remedy  by  scire  facias,  waa  held  abso- 
lutely Told  in  Beard  t.  Slnnott  (1875)  6  Jonea 
&  8.'  nsO,  as  tht  execution  most  be  Issued  upon 
the  new  Judgment  entered  upon  the  action  so 
had  against  the  heirs  of  the  decedent,  and  up- 
on that  alone,  after  leave  being  obtained  from 
the  proper  aurrogate. 

TIpon  the  amendment  of  tbe  statute  in  1870, 
It  was  expressly  provided  that  leave  must  be 
procured  from  the  court  from  which  tbe  ex- 
ecution Is  to  be  Issued,  as  well  as  from  the 
surrogate ;  and.  In  conformity  therewith,  Eerr 
V.  Kreuder  (1882)  28  Hun,  452,  held  that'  exe- 
cution might  be  Issued  after  a  year  from  the 
death  of  a  Judgment  debtor,  upon  obtaining 
leave  from  the  surrogate's  court,  and  from 
the  court  out  of  which  the  execution  was  to  is- 
sue; and  that  there  was  no  requirement  that 
the  application  to  the  surrogate  must  be  made 
first 

But  a  more  difficult  question,  end  one  uptm 
which  tbe  cases  do  not  yet  seem  clear,  is  as 
to  when  the  one-year,  and  when  the  three-year, 
speclfled  periods  apply. 

After  a  discussion  of  the  statutory  enact- 
ments, the  court  came  to  the  conclusion,  in 
Dnell  V.  Alvord  (1888)  41  Hun,  196,  that  an 
order  authorizing  the  Issuance  of  an  execu- 
tlon  against  tbe  real  property  of  a  deceased 
debtor  could  not  be  allowed  until  after  the 
lapse  of  three  years  from  the  granting  of  let- 
ters testamentary  or  of  administration  upon 
his  estate;  and  It  Is  said,  obiter,  that  "effect 
may  be  given  to  the  limitation  contained  In  tbe 
earlier  provision  of  the  section  by  assuming 
that  It  deals  with  executions  already  lasued  1ft 
the  hands  of  the  tariff  at  the  time  of  the  deatb 
of  tbe  Judgment  debtor,"  but  the  court  ex- 
pressly declined  to  pass  upon  that  point 

Smith  V.  Reld  (1890)  19  N.  T.  Civ.  Proc. 
Rep.  363,  11  N.  Y.  Supp.  739,  construes  the 
three-year  restriction  to  apply  to  all  Judgments 
docketed  in  the  connty  clerk's  offlce,  and  there- 
by made  a  charge  upon  realty ;  but  that  pro- 
vision waa  held  not  to  apply  to  cases  where, 
aa  in  this  lostance,  the  Judgment  debtor  dletf 
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prior  to  1879,  the  date  when  tbe  unandmeat 
took  effect. 

Re  Bofle  (ISdl)  18  N.  Y.  Supp.  61.  held 
tbat,  after  tbe  lapse  of  tbree  years  from  tli« 
decease  of  the  judjcnieDt  debtor,  tbe  surrogate 
might  permit  execution  to  taaue  against  the 
real  property  if  the  judgment  became  a  lien 
npoD  the  laud  pursuant  to  i  1251,  and  the  debt- 
or left  no  personalty,  and  no  letters  of  ad> 
ministration  bad  been  taken  out  upon  bis  es- 
tate. 

Bnt  a  new  eonstractlon  Is  presented  In  Re 
PbelpB  (1894)  6  Misc.  397,  26  N.  Y.  Supp.  774, 
which  holds  that  execution  on  a  Justice's  Jndg^ 
ment  docketed  in  tbe  county  clerk's  office  ml^t 
be  Issued  against  realty  after  one  year  from  tbe 
Judgment  debtor's  deatb,  and  tbat  tbe  tbree- 
year  restriction  applied  only  to  Judgments  or- 
iginally rendered  lu  courts  of  record. 

It  is  Impossible  to  reconcile  these  different 
Tlewa,  which  were  perhaps  unavoidable  on  ac- 
count of  tbe  lack  of  clearness  In  the  language 
of  the  statute  and  its  failure  to  meet  varying 
circumstances. 

Tbe  right  conferred  by  the  Code  upon  tbe 
Judgment  creditor  to  enforce  the  Judgment 
tga>but  tbe  real  property  of  tbe  debtor  In  his 
bands,  or,  in  the  event  of  bis  death.  In  tbe 
hands  of  his  heirs  or  derlaees,  after  tiie  «x- 
plratlon  of  ten  years  from  the  filing  of  tbe 
Judgment  roll,  was  held  not  to  be  taken  away 
by  the  section  regulating  the  Issuance  of  exe- 
eatloas  after  a  debtor's  deatb,  but  tbat  the 
latter  section  merely  prescribed  the  nuumer  of 
•nforcing  the  Judgment  when  Ite  lien  had  not 
expired,  and,  therefore,  was  not  Inconsistent 
with  the  other  section  prescribing  the  metbod 
of  enforcing  an  execution  when  the  lieu  of  the 
Judgment  had  expired.  Atlas  Bdlntng  Co.  t. 
Smith  (1000)  S2  App.  Dlv.  109.  64  N.  T. 
Supp.  1044. 

Permission  to  Issue  an  execution  after  a  debt- 
or's death,  upon  a  Judgment  recovered  against 
bim  In  his  lifetime,  was  refused  by  the  court 
In  the  exercise  of  Its  Judicial  discretion,  In 
Kenny  v.  Geogbegan  (1886)  .  0  N.  Y.  Civ.  Proc. 
Bep.  370,  for  the  reason  tbat  decedente'  es* 
tates  are  to  be  administered  under  the  direc- 
tion of  the  surrogate's  court  without  outside 
Interference  or  control,  as  far  as  posall)le,  and 
that  execution  may  be  permitted  only  when  the 
Judgment  upon  which  It  Issues  Is  a  Hen  upon 
the  property  sought  to  be  levied  upon, — the 
term  "Hen"  being  construed  by  the  court  to 
mean.  In  this  Instance,  a  right,  vested  lu  a  cred- 
itor, to  control  the  enjoyment,  or  forbid  tbe 
dlBposlti<»i,  o£  some  property  until  its  owner 
has  discharged  the  debt;  and,  there  being  no 
lien  in  such  a  sense  In  the  case  at  bar,  execu- 
tion was  not  allowed. 

An  execution  Issued,  levied,  and  returned  on 
tbe  day  of  the  debtor's  death,  but  about  five 
hours  thereafter,  was  held  void  In  Prentiss  v. 
Bowden  (1894)  8  Misc.  420,  28  N.  Y.  Supp. 
666,  tbe  court  stating  that  the  fact  tbat  the 
Judgment  debtor  had  died  was  decisive  that  an 
execution  could  not  issue,  and,  there  being  con- 
flicting rights,  the  rule  that  courts  do  not  no- 
tice fractions  of  a  day  would  not  apply. 

This  case  was  affirmed  In  (186S)  14S  N.  T. 
842,  40  N.  E.  13,  where  the  court  declared  tbat 
an  execution  against  the  property  of  a  dead 
man  without  first  obtaining  tbe  leave  of  the 
court  which  rendered  the  Judgment,  and  the 
proper  surrogate,  was  wholly  uBauthorized. 

(e)  JNoM  of  Uawmoe  tuperteStd  ftir  attach- 
flwnt  of  ptvibata-covrt  furiadtaUon. 

It  Is  prescribed  by  stetute  In  a  number  ot  the 
states  that  the  probate  court  shall  assume  con- 
trol of  decedents  estates  to  the  exclusion  ot 
«1  L.  R.  A. 


a  creditor's  right  to  Issue  execution  upon  a 
Judgment  recovered  by  him  In  e  debtor's  life- 
time, and  that  Judgments,  as  well  as  all  other 
demands  against  tbe  estate,  shall  be  passed  up> 
on  and  settled  In  the  due  course  of  administra- 
tion. 

It  appeared  In  Blount  v.  Traylor  (1848)  4 
Ala.  667,  that  plaintiff  had  omitted  to  sue  out 
an  execution  until  after  the  defendant's  death, 
whereupon  the  court  held  that  be  then  bad  no 
claim  which  was  entitled  to  preference  orer  Oie 
other  creditors,  but  that  the  right  of  the  ad- 
ministrator to  apply  the  property  in  tbe  due 
course  of  administration  was  paramoont  to  t^t 
received  under  tbe  execation. 

In  regard  to  an  execution  isaned  after  ttie 
deatb  of  a  sole  Judgment  debtor,  the  court 
held.  In  Molloway  v.  Johnson  (1846)  7  Ala. 
66U,  tbat  It  was  entirely  void,  and  of  no  more 
effect  than  waste  paper ;  that  if  the  debtor  at 
the  time  of  his  death  owned  any  real  estate  it, 
upon  his  deatb,  passed  at  once  to  his  heirs  at 
law  or  devisees,  and,  in  like  manner,  his  per- 
sonal estate.  If  there  was  any,  passed  to  the 
person  afterwards  to  be  appointed  bis  adminis- 
trator, or  vested  in  bis  executor. 

Bo,  In  Jones  v.  Swift  (1847)  12  Ala.  144.  It 
Is  held  that  an  execution  cannot  be  Issued 
against  tbe  estate  ot  a  deceased  debtor  where 
one  was  not  previously  Issued  In  his  lifetime  on 
the  same  Judgment ;  that  no  levy  made  under 
such  a  mandate  will  prevail  against  tbe  claim 
of  tbe  administrator,  as  no  Ilea  attaches  by 
▼Irtue  thereof  upon  the  personal  estate  of  tb» 
deceased  debtor  in  the  hands  of  the  adminis- 
trator. 

After  the  Issuance  of  an  execution  against 
an  administrator,  bnt  before  it  was  returned 
mila  bona,  one  of  Oie  sureties  of  the  adminis- 
trator died,  whereupon  sdre  facias  was  Issned 

to  revive,  es  to  his  administrator,  the  stat- 
utory remedy  given  agalust  him ;  but  It  was 
held  In  Ktrby  v.  Anders  (1856)  26  Ala.  466, 
tbat  tbe  statutory  remedy  was  given  only 
against  the  surety,  and  did  not  extend  to  his 
administrator,  and  that  no  power  was  given  to 
render  a  Judgment  against  the  surety  upon  the 
return  ot  nulla  bona  upi<n  the  original  execu- 
tlon,  but  that,  had  there  been,  as  there  was  no 
execution  Issued  against  him  before  his  death, 
no  proceeding  Ixr  scire  facias  would  lie,  under 
the  Code,  provlduv  that,  where  a  Judgment  had 
been  rendered  against  decedent  before  his  deatb 
and  no  fieri  facias  was  issued  thereon  during 
his  life,  no  execution  thereon  can  Issue  against 
tbe  personal  representatives ;  nor  can  the  Judg- 
ment be  revived  against  them  except  by  suit 
on  the  Judgment. 

The  court  held.  In  Powell  v.  Macon  (1883) 
40  Ark.  641,  that  no  execution  may  Issue 
against  lands  of  a  decedent  vested  In  his  heirs, 
upon  a  Judgment  recovered  against  the  dece- 
dent In  his  lifetime,  when  no  levy  was  made 
on  the  land  prior  to  his  death;  and  tbat  such 
a  Judgment  bffiomes  subject  to  the  administra- 
tion system  ot  the  probate  court. 

In  Carlton  v.  Davant  (1877)  68  Ga.  461,  the 
court  says,  arguendo^  that,  If  tbere  had  been 
no  administration  of  tbe  estate  of  a  deceased 
Judgment  debtor,  tbe  sheriff  might  have  sold 
that  which  was  decedent's  land  before  his 
death,  and  that  the  act  of  administration  would 
not  stop  tbe  final  process  of  tbe  court ;  and 
therefore  held  tbat  a  sheriff  might  levy  upon 
lands  under  a  Judgment  against  decedent,  at 
any  time  before  the  administrator  had  actually 
sold  the  land  to  a  purchaser. 

After  the  recovery  of  a  Judgment  no  execu- 
tion was  sued  out  thereon  within  a  year.  After 
the  debtor's  death  plaintiff  sued  out  a  scire 
facias  to  revive  the  Judgment  against  the  ad- 
ministrator, and  obtained  an  order  that  he  have 
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execution  against  the  goods,  chattels.  lands, 
and  tenements  of  the  Intestate.  Upon  appeal. 
It  was  beld.  in  Toner  Qstes  (1880)  12  IlL 
141,  that  the  order  was  erroneous  for  the  rea- 
son that  plaintiff  lost  hU  lien  on  the  lands  of 
the  intestate  by  Calling  to  sae  oat  execution 
wltliln  a  year,  and  that  the  proper  order  wonid 
have  been  that  the  Jadgmeot  be  revived  against 
the  administratrix,  to  be  paid  bj  her  In  tiie 
dne  coarse  of  administration. 

The  filing  of  a  Justice's  transcript  In  the  cir- 
cuit CO  art  after  a  Judgment  debtor's  death  was 
held  to  create  no  Hen  upon  which  an  execution 
could  be  Issued  and  lerled  on  real  or  personal 
property  of  the  decedent.  CUngman  t.  HoiAie 
<1875)  78  III.  152.  for  the  reasim  that  It  waa 
no  nwve.  In  effect,  than  a  recovery  against  the 
administrator,  and  oould  he  collected  only  In 
the  dae  course  of  administration. 

These  cases,  however,  are  not  represoitatlve 
of  the  rule  in  Illinois,  which  will  be  fodod  un- 
der aupra.  III.  a,  1,  (e). 

The  sale  of  the  property  of  a  deceased  debt- 
or nnder  a  fl.  fa.  was  held  to  be  an  absolute  nnl- 
11^,  In  Hooston  r.  ChUders  (1872)  24  La.  Ann. 
aH,  on  the  ground  that  eoarts  of  probate  have 
exelnslve  power  to  liquidate  and  enforce  debtt 
from  property  of  successions  administered  by 
curator*. 

It  was  held  In  Byrnes  v.  Sexton  (1895)  62 
Minn.  135,  04  N.  W.  155,  that  an  execution 
eonid  not  Issue  against  land  when  the  Judgment 
was  not  docketed  In  the  county  where  the  land 
was  situated  prior  to  the  debttHr's  decease,  and 
was,  therefore,  not  a  lien  thereon ;  and  that  the 
only  way  such  a  Jndgmoit  could  be  collected 
woold  be  as  a  claim  against  the  estate,  to  be 
settled  in  the  dne  coarse  of  administration. 

It  appears  from  Swerlnger  v.  Bbcrlos  (1842) 
7  Uo.  421,  38  Am.  Dec.  483,  that  an  execution 
cannot  issue  against  a  JudgmCTt  debtor  after 
his  death,  for  the  reason  that  the  Judgment 
must  then  be  classed  as  a  claim  agalnat  the 
estate  according  to  the  provisions  of  the  ad- 
mlnlatratlon  law. 

In  the  course  of  deciding  that  the  Hen  of  a 
Judgment  Is  extinguished  by  the  death  of  the 
ju^m^t  d^tor,  the  court.  In  Prewltt  v.  Jew- 
eU  (1846)  ft  Ua.  782,  Bald  that  from  1826  the 
estates  (tf  deceased  peraons  wn«  freed  from 
execntlon. 

An  execution  was  quashed  In  Miller  t.  Doan 
(1854)  19  Ho.  650,  which  Issued  after  the  death 
of  the  judgment  debtor,  the  court  stating  that, 
since  May  Ist,  1S27,  and  prior  to  the  taUng 
effect  of  the  Bevlsed  Code  of  1845,  no  execution 
was  allowable  against  a  dead  man's  estate,  and 
that  the  Hen  of  the  Judgment  was  exUngulsbed 
by  the  death  of  the  Judgment  debtor. 

Based  upon  the  same  opinion,  was  Doan  r. 
Llale  (1834)  10  Mo.  651.  The  change  of  pro- 
cedure is  also  recognised  In  Carson  v.  Walker 
(1852)  16  Mo.  68  intpra.  III.  a,  1,  (b)). 

It  was  briefly  held  In  Brown  t.  Woody  (1877) 
64  Mo.  547,  that,  since  1827,  executions  bare 
not  been  allowed  to  Issue  against  the  estates 
of  deceased  persons,  but  that  Judgmoits  against 
them  or  their  reiwesentatlves  must  be  classi- 
fied as  other  demands  are  against  the  estate. 

In  New  York  {aupra.  III.  a.  1,  (d)),  the  pro> 
bate  court  Is  given  control  over  the  enforcement 
of  Judgments  against  decedoite'  estates  to  the 
extent  that  the  surrogate's  permission  Is  one 
of  the  prerequisites  to  the  issuance  of  execu- 
tion. 

In  the  words  of  the  court  In  Murchlson  v. 
WUIIams  (1874)  71  N.  C  135,  "when  a  debtor 
dies  against  whom  there  is  a  Judgment  do<A- 
eted  his  land  descends  to  his  heirs  or  vests  in 
his  devisees,  and  his  personal  property  vests  in 
his  administrator  or  executor.  Just  ss  If  there 
were  no  Judgment  against  htm,  and  the  whole 
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estate  la  to  he  administered  Jnst  as  If  there 
were  no  Judgment  .  .  And  the  admlnls- 
tratkm  of  the  whole  estate  Is  placed  In  the 
hands  of  the  administrator  or  executor  as  best 
It  sfaoDid  be.  Instead  of  allowing  a  creditor  to 
break  In  upon  It  with  an  execution  and  sale 
for  cash  at  a  probaUe  sacriace."  The  lat- 
ter part  of  this  quotation  Is  given  tn  the  opin- 
ion In  Uauney  v.  Dolmes  (1882)  87  N.  C  428. 
a  decision  to  the  effect  that,  nnder  the  stat- 
ute enacting  tiiat  the  personal  representative 
may  pay  "Judgments  of  every  court  of  compe- 
tent Jurisdiction  within  this  slate,  dodratod 
and  in  force,  to  the  extent  to  which  they  are 
a  Uen  on  the  property  of  the  deceased  at  Us 
death."  the  order  of  priority  I*  determined  I9 
the  date  of  docketing. 

Under  a  Code  provision  conferring  upon  a 
Judgment  creditor  the  right,  after  three  yean 
from  the  lasoe  of  letters  testamentary  or  of 
admlntstratkm.  In  case  of  the  death  of  the 
Judgment  4d)tor  afto'  Jodgmeut,  to  proceed  and 
enforce  his  Hen,  It  was  held  In  Sawyns  v. 
Sawyers  (1885)  93  N.  C  821,  that,  untU  Otat 
time  at  least,  no  exeentlMi  eonld  issue  ntter 
the  drtrtiw's  death,  bat  that  the  creditor  most 
collect  his  deiit  In  tlw  dne  coarse  <^  adminis- 
tration. 

It  was  held  In  Cowles  v.  HaU  (1893)  113  N. 
C  359.  IS  S.  E.  829.  that  a  Judgmmit  cre^tin- 
was  not  entitled  to  leave  to  Issue  execution 
upon  a  Judgment  rendoed  against  tlie  dditor, 
since  deceased,  for  the  reason  that  im>vision 
was  made  by  statute  for  the  settlement  of  de- 
cedents' estates,  and  for  the  eoUeetlon  of  ddits 
therefrom. 

It  Is  declared  in  Piatt  v.  St.  Clair  (1833)  6 
Ohio,  227,  at  238,  that  the  right  of  having  sdre 
facias  against  the  heirs  of  a  deceased  Judgment 
debtor  no  longer  exists,  aa  by  the  administra- 
tion lawa  the  lands  of  the  decedent  most  be 
converted  into  personalty,  and  the  debts  paid 
therewith:  uid  further.  It  ia  stated  that  the 
lien  of  a  creditor  upon  the  land  of  a  4fmisfd 
debtor  Is  limited  to  five  years  after  tlu  dentt 
of  decedrat,  or  from  the  time  the  estete  la 
settled,  If  It  Is  not  settled  within  five  yenra. 
after  which  time  the  heirs  bold  the  land  ft«e 
of  the  debtor's  lien. 

Ambrose  v.  Byrne  (1899)  61  Ohio  St.  146,  SS 
N.  E.  408,  lays  down  the  doctrine  that  Uie 
death  of  a  Judgmott  debtor  stops  ordinary  proc- 
ess, and  administration  becomes  the  apprm»rlnte 
remedy  for  the  payment  of  his  debts. 

An  execution  tested  after  the  death  of  the 
Judgment  debtor  was  held  to  couBtltate  no  lien 
upon  the  personalty  ot  the  decedent,  which, 
having  vested  in  the  administrator  upon  the 
debtor'a  death,  tlie  sheriff  could  not  seise,  as 
held  in  UeMahon  v.  Olasseoek  (1833)  5  Tcrs. 
304. 

Bnt  see  a  number  of  iMur  and  Inter  Tmiiiin 
see  cases  under  tiiprv,  in.  a,  1,  (n),  whidt.  as 
to  realty  at  least,  seem  to  allow  an  encottoa 
to  Issue  after  appnqtrlate  prnfnrdliijf  la  the 
nature  of  scire  tecias. 

An  execution  was  declared  to  Improperly  in- 
clude and  be  Issued  against  the  estetes  of  two 
deceased  judgment  debtors.  In  Tamer  r.  Smith 
(1853)  9  Tex.  626,  sUice  liability  as  to  ttiem 
could  be  enforced  only  through  the  probate 
court  In  the  due  course  of  administration. 

An  execution  issued  against  the  administra- 
tor of  a  deceased  party  and  a  sale  held  tlt»e. 
under  were  held  void  In  Emmons  v.  WllliajM 
(1866)  28  Tex.  776,  upon  the  ground  tihat  there 
Is  no  stetute  authorising  the  real  estate  of  a 
deceased  party  to  be  sold  under  exeeutlOD  Is- 
sued agalnat  his  legal  representetives,  hut  Qnt 
the  manner  ot  collecting  debts  due  from  dece- 
dent's estetes  has  been  otherwise  provided  bar 
law. 
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About  tourteeD  rears  after  tbe  recovery  ot  a 
Judgment  agalnat  two,  upon  wblch  no  execu- 
tlon  was  ever  Issued,  an  ezecutlon  wai  lasaed 
on  the  judgment  against  tbe  goods,  chattels, 
lands,  and  tenements  of  tbe  executors  of  the 
will  of  one  of  the  Judgment  debtors.  The 
court  held  that  the  Jadgment  did  not  support 
the  execution,  as  It  did  not  refer  to  the  jods- 
ment  as  the  authority  for  Its  Issuance,  nor  In 
any  way  connect  Itself  with  It;  and  that,  if 
there  was  a  revivor  of  the  Judgment,  It  should 
have  been  shown,  and  even  that  would  not 
have  been  aufllclent  unless  It  was  further  shown 
that  Issuance  of  execution  was  authorized  by 
the  terms  of  tbe  Judgment  of  revivor,  or  that, 
under  the  terms  of  the  will,  the  ex&cutors  were 
authorised  to  administer  the  estate  free  from 
the  control  ot  the  probate  court.  Hart  v.  Mc- 
Dade  (1884  )  61  Tex.  208. 

In  Thompson  v.  Jones  (1889;  Tex.)  12  S.  W. 
79,  after  revlewli^  earlier  decisions,  the  court 
settled  OD  the  doctrine  announced  In  Taylor  v. 
Snow  (1877)  47  Tex.  466,  26  Am.  Eep.  311, 
that  a  sale  ot  land,  made  after  the  death  of  a 
debtor,  under  an  execution  Issued  upon  a  Judg- 
msBt  rendered  against  him  In  bii  llfttline,  was 
not  absolutely,  but  only  relatively,  void,  and 
could  not  be  collaterally  attacked,  when  there 
bad  been  no  action  of  the  probate  court  on  the 
estate. 

2.  DUtlnoUon  between  personaltv  and  reaHy. 

In  Lucns  v.  Doe  (1843  )  4  Ala.  679,  It  ap- 
pears that,  previous  to  tbe  Judgment  debtor's 
death,  an  execution  was  Issued  against  him, 
but  before  Its  return  be  died  and  It  was  re- 
turned nnsatlsfled ;  subsequently,  after  an  alias 
tl,  fa.  was  Issued  and  returned  unsatisfied,  a 
plurles  fl.  fa.  was  Issued  and  levied  upon  land. 
The  court  held  that,  while  It  was  Cfonpetrat  to 
levy  an  execution  on  the  goods  of  a  defendant 
after  his  death,  If  previously  Issued,  that  doc- 
trine bad  no  application  to  real  property  when 
tbe  original  writ  originated  no  lien  upon  It,  and 
could  not,  therefore,  Impart  an  energy  which  It 
did  not  possess  to  tbe  alias  and  plurles  writs ; 
and  by  the  debtor's  death  bis  lands  vested  In 
his  heirs  or  devisees,  and  were  not,  therefore, 
BUbJecf  to  execution  upon  Judgment  against  de- 
cedent. 

The  proposition  whether  an  original  or  alias 
fieri  facias  issued  after  a  Judgment  debtor's 
death  Is  a  nnlUty  as  to  the  lands  of  which  he 
died  seised,  is  discussed  In  Mansony  v.  United 
SUtes  Bank  (1843)  4  Ala.  735.  Decisions  are 
reviewed  holding  that  such  a  writ  cannot  he  ex- 
ecuted because,  by  the  death  of  defendant  pre- 
tIous  to  Its  Issnaiice,  all  the  real  estate  ot 
which  he  was  possessed  vested  eo  Ifutoiifl  In 
bis  heirs,  who  could  not  be  devested  of  it 
without  an  opportunity  of  being  beard ;  that  It 
Is  the  Judgment,  not  tbe  execution,  which  gives 
tbe  lien  upon  real  property;  and  that,  while 
an  execution  originally  Issued  before  defend- 
ant's decease  Is  permitted  to  continue  as  a  Hen 
upon  the  personalty  after  bis  death,  tbe  Judg- 
ment does  not  survive  as  to  realty.  No  con* 
elusion  was  arrived  at,  however,  the  court  stat- 
ing ttiat,  as  no  decision  was  necessary,  the 
proposition  would  be  left  open  for  further  ex- 
amination when  it  shonld  again  arise. 

The  decision  In  Lncas  v.  Doe  (1843)  4  Ala. 
679.  and  the  Intimation  In  Hansony  v.  United 
States  Bank  (1843  )  4  Ala.  73S,  are  referred  to 
and  followed  In  Abercromble  v.  Hall  (1844  )  6 
Ala.  667,  where,  attar  a  writ  of  fieri  teeias  is- 
sued against  bim  bad  been  enjoined,  the  Judg- 
ment debtor  died,  and  an  execution  was  sub- 
sequently Issued,  upon  tbe  dissolution  of  the 
Injunction,  against  bis  lands.  The  court  held. 
In  the  language  ot  Lucas  v.  Doe  (1848)  4  Ala, 
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679,  that,  "by  the'  death  of  the  defendant,  bis 
lands  descend  to  bis  heirs,  or  vest  as  he  may 
devise  vrlU,  and  the  mandate  of  an  ezeen- 
tlon  which  directs  tbe  sheriff  to  make  of  th«n 

the  amount  of  a  Judgment  mnst  be  wholly  In- 
operative and  void.  In  tact,  such  a  writ  could 
never  be  executed  In  consequence  of  the  death 
of  the  defendant,  which  has  cast  his  estate  up- 
on other  proprietors." 

The  court.  In  Burk  v.  Jones  (1848)  13  Ala. 
167,  recognizes  tbe  distinction  between  persona) 
estate  bound  after  the  debtor's  death  by  execu- 
tions regularly  kept  up,  and  real  estate  bound 
by  tbe  Judgment  by  virtue  of  the  right  of  sat- 
isfaction by  elegit,  which  right,  as  against  the 
debtor.  Is  destroyed  by  bis  death ;  so,  while  the 
execution  Is  permitted  to  continue  as  to  the 
personalty,  the  Judgment  does  not  survive  as  to 
tbe  realty.  It  la  stated  that,  upon  the  death 
of  the  Judgment  debtor  Intestate,  the  land  im- 
mediately descends  to  bis  heirs,  and  their  title 
cannot  be  devested  without  a  proceeding  Insti- 
tuted for  that  purpose  to  which  they  must  be 
made  parties ;  and  the  court  stated  the  law  to 
be  settled  that  an  execution  issuing  after  tbe 
death  of  a  defendant  Is,  as  to  bli  lands,  a 
nullity. 

In  Hurst  v.  Weathers  (1649)  16  Ala.  417, 
after  the  Issuance  of  an  execution,  tbe  debtor 
died,  and  subsequently  an  alias  execution  was 
Issued  on  tbe  Judgment  and  levied  upon  lands 
sold  by  decedent  under  a  fraudulent  deed,  Tbe 
court  held  that  upon  the  death  of  the  debtor 
the  title  to  the  lands  In  him  was  determined  and 
vested  In  tbe  grantee,  charged  In  equity  with 
the  payment  of  plaintiff's  Judgment  by  reason 
of  the  fraud  in  conveyance,  but  that  no  right 
to  sell  the  land  upon  the  execution  against  the 
debtor,  which  Issued  after  bis  death,  could  ex- 
ist by  virtue  of  any  supposed  Hen  of  the  Judg- 
ment. 

No  execution  was  Issued  until  after  tbe  death 
of  the  debtor.  In  Beach  v.  Dennis  (1872)  47 
Ala.  262,  and  then  three  were  Issoed  suecessin- 
ly,  tbe  last  ot  which  was  levied  on  land.  Upon 
a  motion  by  an  beir  to  have  the  sale  set  aside, 
It  was  held,  mainly  upon  the  authority,  of  Lu- 
cas V.  Doe  (1648)  4  Ala.  979,  that  the  execu- 
tion, having  been  Issued  after  tbe  death  of  the 
debtor,  was  void,  and  conferred  no  author!^ 
on  the  sheriff  to  sell. 

The  court.  In  Hendon  v.  White  (1875)  52 
Ala.  597,  refers  to  tbe  earlier  cases  In  the  state 
under  former  statutes  making  a  distinction  as 
to  tbe  Hen  attaching  to  lands  and  that  attach- 
ing to  personalty  by  virtue  of  an  execution  is- 
sued In  the  lifetime  of  the  debtor,  but  holds 
that  later  statutes  have  obliterated  the  dis- 
tinction, and  authorize  the  levy  and  sale  of 
lands,  as  well  as  goods  and  chattels,  under  an 
alias  or  plurles  fl.  fa.  issued  after  the  debtor's 
death,  which  Is  a  regular  .continuance  of  execu- 
tion issued  to  tbe  sherilt  while  the  debtor  was 
living. 

To  the  same  effect,  and  citing  Hendon  v. 
White  (1875)  02  Ala.  597,  la  Clark  v.  Kirksey 
(1876)  64  Ala.  219,  holding  that  a  valid  sale 
of  lands  of  a  deceased  Judgment  debtor  may  be 
made  under  an  alias  or  plurles  execution  Issuing 
after  bis  deatb,  In  continuation  of  a  Men  cre- 
ated during  bis  life  by  the  Issuing  of  execu- 
tion, without  any  revivor  against  bis  heirs. 
The  court  herein  also  recognises  tbe  obliteration 
of  the  distinction  as  to  the  Hen  of  on  execu- 
tion betn-een  lands  and  personal  property  by 
tbe  Code,  and  states  Uiat  tbe  departure  was 
wrought  by  legislation,  not  by  Judicial  deci- 
sion, and  is  In  conflict  with  the  principles  of 
tbe  common  law. 

Prior  to  the  death  of  the  debtor.  It  appeared 
In  Dryer  v.  Graham  (1877)  58  Ala.  623,  that 
an  execution  Issued  and  levied  against  hls  land 
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wu  Stayed  hj  the  order  of  the  plaliittff.  After 
the  debtor's  death,  without  the  lapse  ot  a  term, 
an  alias  execntlOD  was  Issned  and  levied,  and 
then,  after  its  return,  a  venditioni  exponas  was 
Issued  commanding  the  sheriff  to  sell  the  land. 
It  was  Insisted  that  the  lien  of  the  execution. 
Issued  and  levied  before  the  death  of  the  debt- 
or, was  lost  hj  plalatUTs  order  to  stay  and 
alM  that  the  >t»nte  does  not  antborlse  a  TCDdl- 
tlonl  exponas  to  Issue  for  the  sale  of  the  lands 
of  a  deceased  person,  but  requires  a  Hen  by 
execution  obtained  In  his  life  to  be  continued 
in  no  other  way  than  by  an  alias  fieri  facias. 
In  regard  to  the  first  contention,  the  coort  held 
that  the  lien  of  an  execution  could  not  be  lost 
against  the  defendant  therein  or  bis  personal 
representatives  by  the  mere  suspension  of  the 
execution.  In  regard  to  the  second  contention, 
it  was  held  that  it  was  within  platntltf's  op- 
tion to  sue  out,  either  an  alias  writ,  or  a  vendl- 
tloul  exponas;  that  the  latter  contlnuea  the 
lien  ot  the  execution  which  has  been  levied  as 
to  the  property  on  which  the  levy  was  made, 
whether  real  or  personal,  and  Is  In  Its  nature 
and  operation  an  alias  execution  commanding 
and  aothorlalng  the  sale  of  the  real  estate,  and 
thtu  completing  the  execution  prerlouslj  began. 

A  Jndgment  against  the  lands  and  credits  of 
a  testator  In  the  hands  of  his  executor,  to  be 
administered,  was  held  to  be  wrong  In  Green- 
wood v.  Splller  (1840)  3  111.  002,  the  court 
stating  that  It  should  have  been  on^  against 
the  goods  and  chattels  of  the  testator,  as  the 
credits  of  a  deceased  person  cannot  be  reached 
by  exeention,  nor  can  his  lands  be  sold  by  vir- 
tue thereof ;  the  only  mode  of  selling  real  estate 
after  ttie  executor  or  administrator  has  ascer- 
tained that  the  personal  estate  Is  Insufficient 
to  pay  tbe  debt  being  to  appl}'  to  the  court  for 
an  order  permitting  the  sale  thereof. 

In  Faulkner  v.  Larrabee  <188l)  76  Ind.  1S4, 
It  was  held  that  a  party  may  not  have  execu- 
tion after  a  Judgment  debtor's  death  by  sum- 
mary proceedings  upon  mere  notice  and  motion, 
but  that  steps  must  be  taken  to  revive  the 
Judgment  against  the  taeira  and  administrator, 
resulting  in  an  order  that  tbe  money  be  made 
out  of  the  assets  In  the  hands  of  the  adminis- 
trator. If  they  be  anffldent ;  If  not,  then  out  of 
the  lands  ot  decedent 

The  question  Involved  in  Hendenball  t.  Bur- 
m-tte.  (1807)  S8  Kan.  356,  49  Pac.  98,  was 
whether  a  Judgment  rendered  against  a  person 
in  bis  lifetime  may  be  enforced  by  execution 
against  bis  lands  after  bis  death  and  after  re- 
vivor against  his  executors.  It  was  contended 
that  the  Jurisdiction  of  the  probate  court  over 
tbe  estate  of  a  deceased  person  is  exclusive,  ex- 
cept as  to  property  subject  to  specific  lien ;  but 
this  contention  was  not  upheld,  the  court  hold- 
ing that  an  execution  might  issue  against  all 
the  real  property  bound  by  the  lien  of  the  Judg- 
ment at  the  time  of  the  debtor's  death,  but  not, 
however,  against  personalty  not  seised  or  sub- 
ject to  any  Hpeclflc  lien,  nor  agahist  lands  upon 
which  the  Judgment  was  not  a  Hen  prior  to  the 
debtor's  death. 

In  Boyd  V.  Armstrong  <1821)  1  Terg.  40,  It 
appeared  that,  subsequently  to  the  death  ot  the 
Judgment  debtor,  after  two  writs  of  scire  facias 
had  been  Issued  against  tbe  heirs  and  returned 
nihU,  Judgment  by  default  was  rendered  against 
tbem,  and  execution  Issoed  thereon  without  scire 
facias  against  the  personal  representatives, 
there  being  no  will,  and  administration  of  the 
estate.  The  question  for  decision  was.  briefly, 
whether  the  real  estate  In  tbe  hands  of  the 
heirs  could  be  subjected  to  the  satisfaction  of 
the  Judgment  without  first  having  recourse  to 
the  personal  estate.  After  an  extended  discus- 
sion, rtvlewing  the  controlling  statutes  and 
Bngllsb  decisions.  It  was  held  that  a  scire 
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facias  cannot  be  maintained  against  the  heir  ta 
any  case  until  It  is  shown,  by  the  retom  of 
scire  facias  against  the  personal  representative, 
that  the  personal  estate  Is  Insufficient  for  the 
satisfaction  of  the  demands,  and  that  this  is 
so  even  though,  when  there  Is  no  administrator, 
the  creditor  himself  should  thereby  be  com- 
pelled to  take  upon  himself  the  duties  of  ad- 
ministration. The  scire  facbs  herein  was, 
therefore,  held  void  as  to  the  heirs,  and  InsolB- 
clent  to  support  execution  against  them. 

Two  days  after  the  death  of  the  Judgment 
debtor,  in  I'reston  v.  Surgolne  (1828)  Peek 
(Tenn.)  72,  a  fl.  fa.  was  Issoed  npcuk  a  Jndc- 
ment  recovered  against  him  In  his  lifetime,  un< 
der  which -the  sheriff  seized  lands  and  person- 
alty. Tbe  prevailing  opinion  was  to  the  effect 
that,  as  to  the  personalty,  the  fl.  fa.,  terted  as 
of  the  term  preceding  the  defendant's  death, 
bound  the  goods,  which  were  therefore  In  OM- 
todia  lepie,  and  not  In  the  hands  of  the  exec- 
utor. And,  as  to  the  realty.  It  was  held  to  be 
bound  by  the  Judgment  so  rendered  before  the 
death  ot  tbe  debtor,  and  to  descend  to  the 
heir;  and  that,  until  the  expiration  of  a  year 
and  a  day  from  the  rendering  ot  Jodgmat,  exe- 
cution might  Issue  without  scire  faelaa  against 
the  heir.  To  this  decision  there  is  an  elab- 
orate dissenting  opinion,  based  on  the  ground 
that,  on  a  debtor's  death,  his  goods  and  chat- 
tels passed  respectively  to  the  administrator 
and  heirs,  and  therefore  that  acL  fit.  was  neeea- 
sary  before  taking  out  execution,  under  the 
rule  that,  when  any  new  person  is  to  be  charged 
by  tbe  execution,  in  order  to  prevent  undue  ad- 
vantage by  surprise,  be  must  be  warned  by  scL 
fa.  btfore  proceeding  to  execution. 

The  case  of  Ward  v.  Sootherland  (1823) 
Feck  (Tenn.)  Appx.  1,  turned  on  whether  an  ex- 
ecution obtained  on  scl.  fa.  against  an  heir 
upon  a  Judgment  against  his  deceased  ancestor, 
without  revivor  against  the  executor,  was  void. 
Tbe  judge  writing  the  opinion,  after  discussing 
the  relevant  atatates,  was  personally  ot  tiie 
opinion  that  such  an  execution  was  valid  be- 
cause, the  Judgment  being  a  Hen  on  tbe  land, 
tbe  creditor  should  not  be  put  to  new  tronble 
after  his  debtor's  death  on  account  of  the 
rule  that  Judgments  should  be  satisfied  out  ot 
the  personalty  as  Zar  as  possible,  but  should  be 
allowed  to  have  satisfaction  out  ot  the  real^ 
upon  which  hlB  Judgment  was  a  Hen,  and  the 
burden  of  getting  recompense  from  the  exec- 
utor be  put  upon  the  belr,  rather  than  the  cred- 
Itor.  These  views,  however,  the  court  pointed 
out,  were  not  In  harmony  with  an  earlier  deci- 
sion (Boyd  V.  Armstrong  [1821]  1  Terg,  S6), 
and  the  decision  herein  was  therefore  made  iJk 
submlBsion  to  tbe  authority  of  that  case. 

8.  Wftera  o  sjwo^To  Ifea  eaitU. 

(aj  In  gmerat. 

As  held  in  Powell  v.  Macon  (1888)  40  Ark. 
541,  a  Jndgment  may  not  be  revived  and  execu- 
tion issue  against  the  heirs  of  a  deceased  Judg- 
ment debtor,  as  they  are  not  personally  liable, 
and  no  execution  may  be  Issued  against  lands 
descended  to  them  from  tbe  Judgment  debtor, 
because  the  Judgment  at  bis  death  was  but  a 
general,  and  not  a  speclflc.  Hen,  upon  bis  lands 
and  such  a  Judgment  Is  snt^ect  to  the  adminis- 
tration system  of  the  probate  court.  Tbe  court 
stated,  however,  that,  had  execution  been  taken 
out  in  the  lifetime  of  the  debtor,  and  levied 
upon  lands,  then  a  specific  Hen  would  have  been 
created,  and,  after  tbe  debtor's  death,  the  Judg- 
ment might  have  been  revived  and  tbe  land  sold. 

In  Mendenball  v.  Burnetto  (1897)  68  Kan. 
3S5,  49  Pac.  93,  It  was  held  that  an  execution 
might  Issue,  notwithstanding  the  probate  Jurle- 
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dictloD  of  decedent's  eitetea,  against  the  real 
property  bound  by  the  lleo  of  the  Judgment  at 
the  time  of  a  debtor's  death,  bat  not,  however, 
against  personalty  not  seized  or  subject  to  any 
si>eciac  Hen,  nor  against  lands  apon  which  the 
Judgment  waa  not  a  Hen  prior  to  the  debtor's 
death. 

In  Knott  V.  Shaw  <1875)  6  Or.  482,  the  state 
had  a  Hen  for  costs  upon  a  Judgment  of  coutIc- 
tlon  of  crime  recovered  against  a  decedent  In 
hla  lifetime,  upon  all  the  land  held  by  him  at 
the  time  be  committed  the  crime,  as  provided 
by  statute.  The  executrix  of  the  decedent 
nade  sales  of  the  land  to  different  parties.  Upon 
aji  attempt  by  the  state  to  enforce  Its  Hen,  It 
waa  held  that  the  only  effect  of  the  death  of  the 
defendant  upon  the  state's  Hen  was  to  prevent 
the  Issuance  of  execution  thereon  wlthlo  six 
months  of  the  granting  of  letters  testamentary 
upon  bis  estate,  unless  leave  were  obtained  from 
the  county  court  or  Judge,  and  that  the  land 
90  sold  by  the  executrix  was  subject  to  the  Hen 
-according  to  the  inverse  order  of  Its  alienation. 

A  Judgment  for  the  payment  of  allmonr  was 
held  not  to  be  within  the  terms  of  a  statute 
providing  that  execution  may  Issue  on  a  Judg- 
ment notwithstanding  the  death  of  the  Judg- 
ment debtor  after  Jn^ment,  if  the  Judgment  be 
for  the  recovery  of  real  or  personal  property,  or 
the  enforcement  of  a  Hen  thereon.  Weaver  t. 
FIckard  (1891)  7  Utah.  296,  26  Fac.  S81. 

(b)  By  attachment. 

Under  a  Dakota  statute  providing  that, 
"where  any  Judgment  has  been  rendered  for  or 
against  the  intestate  In  his  Htetime,  no  execu- 
tion shall  Issue  thereon  after  the  death,  except 
...  the  Judgment  be  for  the  recovery  of 
real  or  personal  property  or  for  the  enforce- 
ment of  a  Hen  thereon,"  It  was  held  In  Yankton 
Sav.  Hank  v.  Qutterson  (1002)  16  S.  D.  486, 
90  N.  W.  144,  that,  even  though  personal  prop- 
erty had  been  attached  prior  to  the  recovery 
of  the  judgment,  an  execution  could  not  be  Is- 
sued thereon  after  the  debtor's  death,  since  the 
attachment  was  dissolved  by  the  death ;  and  it 
could  not  be  claimed  that  an  action  to  recover 
Judgment  upon  an  ordinary  money  demand  In 
whitdi  an  attachment  had  been  Issned  and  levied 
upon  the  proper^  was  an  action  to  enforce  a 
Hen  on  the' same. 

This  decision  was  made  npon  the  authorl^  of 
Uyers  v.  Mott  (1866  )  29  Cal.  359,  89  Am.  Dec. 
49,  which  construed  a  statute  of  California 
from  which  the  one  In  Dakote  was  modeled. 
The  debtor  died  before  Judgment  In  the  Cali- 
fornia case,  but  tiie  court  said  that,  whether 
the  death  occurred  before  or  after  Judgment 
was  Immaterial ;  that  the  death  after  the  at- 
tachment, but  before  the  issuance  of  execution, 
dissolves  the  Hen  of  the  attachment ;  and  that 
the  attached  property  passes  Into  the  bands  of 
the  administrator,  to  be  administered  on  In  the 
due  course  of  administration. 

A  decision  strictly  In  conform!^  with  the 
common-law  rule  Is  Mitchell  V.  St'  Maxent 
(1866)  4  Wall.  237,  18  L.  ed.  326,  which  turned 
on  whether  a  writ  of  fieri  facias  tested  and  Is- 
sued after  the  death  of  the  par^  against  whom 
the  Judgment  is  rendered  confers  power  on  the 
ministerial  officer  to  execute  It.  The  court  held 
that  an  execution  tested  after  the  death  of  the 
debtor  Is  void,  without  a  revivor  of  the  Judg- 
ment axalDst  the  heirs,  devisees,  and  terra-ten- 
ante  of  the  deceaaed;  and  it  was  further  held 
that  the  rule  was  not  changed  by  the  fact  that 
property  had  been  attached  at  the  commence- 
ment of  the  action.  This  case  arose  in  the 
northern  district  of  Florida,  and  the  court.  In 
making  Ite  decision  in  conformity  with  the  com- 
mon law,  states  that  sneh  la  the  law  in  Florida 
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by  reason  of  Its  failure  to  make  any  legislative 
enactments  on  the  subject  of  the  test  of  process. 

So,  the  court  held,  in  Welch  v.  Battern 
(1877)  47  Iowa,  147,  that  the  common-law  rule, 
that  an  execution  cannot  be  issned  npon  a  Judg- 
ment after  the  decMise  of  the  defendant  there- 
in, and  that  sales  of  land  and  deeds  made  in 
pursuance  of  executions  so  Issued  are  void,  has 
not  been  changed  by  stetute  In  Iowa ;  and  that 
the  rule  Is  no  dlRerent  In  the  case  of  execa- 
tions  Issued  npon  Jndgmente  In  attainment  pro- 
ceedings. 

And  the  common-law  rule,  that  the  right  of 
a  Judgment  creditor  to  Issue  an  execution  on 
the  property  of  his  debtor  terminates  with  the 
death  of  the  debtor,  was  upheld  lu  Bull  v.  Qil- 
bert  (1890)  79  Iowa,  547.  44  N.  W.  816,  the 
court  also  stating  that  the  fact  that  the  prop- 
erty levied  on  under  the  execution  was  already 
held  l9  the  sheriff  by  writ  of  attachment  levied 
before  the  death  of  the  Judgment  debtor  woold 
not  affect  the  rule,  as  there  was  no  distinction 
between  an  execution  on  a  personal  Judgment 
and  oue  ia  rem  in  this  regard. 

Swerlngen  v.  Eberlus  (1642)  7  Ho.  421,  88 
Am.  Dec.  463,  holds,  likewise,  that  the  Hen  cre- 
ated by  the  isBuiug  of  an  attechment  la  lost 
when  the  defendant  In  the  attachment  dies, 
but  for  the  reason  that  an  execution  cannot 
then  Issue,  as  such  Judgment  muat  be  claaaed 
against  the  estate  according  to  the  provisions 
of  the  administration  law. 

To  the  contrary  Is  Smith  v.  Jones  (1867)  16 
Mich.  281,  where  the  defendant  died  during  the 
pendency  of  an  action  In  which  plaintiff  had  an 
attachment,  and  before  Judgment.  After  Judg- 
ment was  obtained  agaiust  the  administrator, 
the  plaintiff  obtained  an  order  from  the  court 
allowing  him  to  Issue  execution.  Upon  an  at- 
tempt to  obtain  a  reversal  of  this  order,  the 
court  held  that,  under  the  stetute,  where  a 
claimant  obtelns  a  Hen  npon  the  real  or  per- 
sonal estete  of  a  decedent  before  bis  death  he 
may,  upon  obtelning  Judgment,  have  execution 
against  his  estate.  While  the  debtor  here  died 
before  Judgment,  It  don  not  appear  that  the 
rule  would  have  been  any  different  had  he  died 
after. 

So,  also  in  Passumpsic  Bank  v.  Strong 
(1869)  42  Vt.  295,  a  creditor  was  allowed  to 
enforce  a  Judgment  by  execution  after  the  death 
of  the  Judgment  debtor,  where  the  real  estate 
levied  on  had  been  attached  at  the  commence- 
ment of  the  action,  and  the  levy  was  made 
within  five  months  after  prior  attechmente, 
which  were  also  on  the  property,  had  been  dis- 
charged, but  after  the  debtor's  death. 

c.  Aationt  i»  eitotment  and  «oIe»  under  d» 
entt. 

The  court.  In  Stete  v.  Michaels  (1847  )  8 
Blackf.  486,  held  it  to  be  a  general  rule  of  law 
that  a  revivor  of  Judgment  must  teke  place 
where  a  sole  defendant  dies  after  Judgment  and 
before  execution,  either  against  the  personal 
representatives  or  the  belrs  and  terre-tenante. 
eo  that  an  execution  tested  subsequently  to 
such  decease  without  revivor  Is  void ;  and  that 
an  action  of  ejectment  la  no  exception  to  the 
rule. 

In  Kellogg  V.  Tout  (1879)  65  Ind.  161,  a 
copy  of  a  decree  of  foreclosure  was  issued  and 
placed  In  the  sheritTs  hands  after  the  Judg- 
ment debtor's  deatii,  and  sale  was  made  there- 
on. The  court  held  that  this  was  proper  with- 
out any  revivor  of  the  Judgment,  as  Judgmente 
in  rem,  where  nothing  can  be  done  except  what 
was  adjudicated  In  the  lifetime  of  the  parties, 
may  be  executed  after  the  death  of  a  sole  de- 
fendant. 

It  U  steted  In  Walden  v.  CnUg  (1840)  14 
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Pet.  147,  10  L.  ed.  393,  as  the  rule  of  practice 
In  Kentucky,  that,  where  a  defendant  In  eject- 
ment dies,  the  Judgment  must  be  rerlved  by 
scire  facias  against  both  bin  heira  and  terre- 
tenants. 

A  sale  of  mortgaged  property,  made  under 
an  alias  order  of  sale  Issued  after  the  debtor's 
death  without  makiag  his  beira  and  legal  repre- 
aentatlTea  partlea,  was  held  a  nnillty  Id  SurgI 

Colmer  (1870)  22  La.  Ann.  20.  There  were 
also,  bowerer,  some  serloos  otijectlona  to  the 
manner  in  which  the  jn^ment  and  orlglDBl  or- 
der of  sale  were  obtained. 

A  writ  of  seisin  upon  a  Judgment  In  an  ac- 
tion of  assumpsit  for  the  use  and  occupation  of 
real  estate  was  lasued  after  the  death  ol  the 
defendant,  in  Qildreth  t.  Ttaompaoa  (1819)  16 
Mass.  191.  The  writ  was  held  void,  the  court 
stating  that  It  knew  of  no  authority  In  England 
or  this  country  for  Issuing  an  execution  where  a 
party  to  a  Judgment  was  dead,  when  that  fact 
wai  made  to  appear  by  comparing  the  time  of 
the  death  with  the  teste  of  the  writ  of  execu- 
tion. It  seems  from  the  opinion  that,  bad  the 
Judgment  been  for  a  certain  parcel  of  land,  a 
peaceable  entry  might  have  been  made  there- 
under without  the  aid  of  the  sheriff ;  but  the 
court  stated  that  this  coald  not  be  done  where 
the  Judgment  was  for  an  uncertain  portion  of, 
or  Interest  Id,  land. 

The  rule  Is  laid  down  In  Smith  t.  Winston 
(1837)  2  Flow.  (Mlsa.)  601,  as  follows:  "When 
a  new  person  Is  to  be  benefited  or -charged  by 
the  execution  of  a  Judgment,  a  Mire  Kieias  Is 
iMceMary  to  nULke  him  a  party;  but  where  an 
execution  la  neither  to  be  beneflclal  nor  elutrge- 
able  to  one  who  Is  not  a  party  to  the  Judgment, 
a  scire  facias  Is  unnecessary."  In  conformity 
with  this  rule,  it  was  held  that  scire  facias 
was  nnneceaaa^  against  helra  of  a  deceased 
debtor,  where,  prerious  to  an  execution  Issued 
against  the  real  estate,  a  sale  of  It  had  been 
ordered  by  decree,  thereby  devesting  the  heirs 
of  any  Interest  therein,  and  It  had  thereafter 
been  sold  to  a  purchaser ;  bat  the  court  held 
that  sdre  facias  was  necessary  against  the  pur- 
chaser,  and  that  a  failure  to  so  Issue  it  ren- 
dered the  execution  voidable,  although  It  could 
not,  however,  be  attacked  collaterally,  but 
might,  lo  a  regular  proceeding,  be  set  aside. 

Revivor  was  held  to  be  unnecessary  In  Har- 
rison V.  Simons  (1840)  3  Eldw.  Cb.  S&4,  where 
a  mortgagor  died  after  a  decree  of  aale  but  be- 
fore enrollment,  the  court  stating  that  It  could 
be  executed  notwithstanding  tlie  death,  aa  no 
act  was  required  to  be  done  except  to  advertise 
and  sell  the  mortgaged  premises  and  execute  a 
deed  to  the  purchaser;  that  revivor  might  be 
necessary  in  actions  in  pertonam,  was  recog- 
nlsed. 

A  decree  of  foreclosure  made  and  entered  be- 
fore the  death  of  the  mortgagors.  It  was  held 
In  Hays  v.  Thomae  (1874  )  56  N.  y.  521,  could 
be  executed  notwItbsUndIng  their  death,  as  It 
was  to  be  enforced  only  by  a  sale  of  tbelr  In- 
terest in  the  property,  and  not  in  personavi. 

In  Beaumont  v.  HerrIck  (1873)  24  Ohio  Bt. 
443,  It  was  held  that  a  decree  ordering  the  sale 
of  specified  real  estate  might  be  executed  after 
the  death  of  the  defendant  without  revivor  as 
against  bis  heir. 

It  was  said,  oWer,  In  Warder  v.  Talnter 
(1835)  4  Watts,  278,  that  It  bad  alwaya  been 
unnecessary  In  Pennsylvania,  until  a  late  legis- 
lative change,  to  sue  out  scl.  fa.  against  the 
heirs,  devisees,  and  terre-tenants.  In  order  to 
have  execution  against  the  lands  of  a  deceased 
defendant  under  a  Judgment  obtained  against 
bim  In  his  lifetime :  that  a  scl.  fa.  against  the 
executors  or  administrators  for  the  purpose  of 
reaching  the  personal  estate  had  always  been 
deemed  sufficient  to  authorise  the  taking  of  the 
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real  estate ;  and  the  court  further  said  that, 
where  an  execution  was  sued  out  after  the  debt- 
or's death  upon  a  Judgment  obtained  In  his 
lifetime,  decreeing  specific  mortgaged  premises 
to  be  sold,  there  was  little  objection  to  its  be- 
ing issued  without  a  previous  sci.  fa.  to  the 
heirs,  devisees,  and  terre-tenants. 

The  doctrine  of  Whiting  v.  Bank  of  United 
States  (1830)  13  Pet  6,  10  L.  ed.  33,  Is  that, 
upon  the  death  of  the  debtor  after  a  decree  of 
foreclosure  of  a  mortgage,  but  before  the  sale, 
no  revival  of  the  suit  as  to  the  heirs  was  neces- 
sary before  the  confirmation  of  the  sale. 

4.  Eveoutton  tastetf  prior  to  death,  imt  U»mS 

after. 

The  distinctive  feature  of  the  common-law 
rule  was  the  right  which  It  gave  to  Issue  execu- 
tion after  a  Judgment  debtor's  death  If  be  died 
during  the  term  at  which  Judgment  was  ren- 
dered or  the  vacation  following,  as  the  writ 
might  then  be  tested  as  of  ttic  flrat  day  of  the 
term,  and  treated  as  If  actually  Issued  of  that 
date,  by  a  Action  of  the  law,  and  thus  prior  to 
the  debtor's  death. 

The  following  English  declslona  Uluatrate  tiiis- 
doctrlne : 

It  was  held  In  Anonymous  (1724)  6  Mod. 
225,  that  an  execution  sued  out  before  the  tes- 
tator's death  might  be  executed  afterwards- 
wtthout  a  scl.  fa. 

Waghorne  v.  T^angmead  (1796)  1  Bos.  ft  P. 
571,  held  that  a  fl.  fa.  tested  prevlons  to  a 
debtor's  death  Is  regular,  although  it  was  de- 
livered to  the  sheriff  and  levied  afterwards. 

An  execution  against  the  goods  of  a  defend- 
ant, tested  Id  his  lifetime,  although  issued  after 
his  death,  was  held  regular  In  Bragner  v.  Lang- 
mead  (1707)  7  T.  H.  20. 

A  Judgment  on  a  cognovit  after  the  death  of 
the  debtor,  but  relating  to  the  first  day  of  the 
term,  and  thus  prior  to  the  defendant's  death, 
was  held  regular  In  Calvert  v.  Tomlln  (1828)  6- 
Blng.  1,  and  the  teste  of  a  writ  of  execution 
corresponding  with  the  Judgment  In  being  an* 
terlor  to  the  death  of  the  party,  the  proceed- 
ings had  under  It  were  held  regular. 

A  Judgment  was  signed,  and  a  fieri  facias 
Issued,  after  the  debtor's  death,  but  tested  as 
of  the  first  day  of  the  term  and  ^rior  thereto. 
The  court  refused  to  set  aside  the  writ  for  Ir- 
regularity In  Issuing  after  the  death  of  the  de- 
fendant without  a  scl.  fa.,  but  because  it  wa» 
warranted  by  the  Judgment,  which  was  not  at- 
tacked by  the  rule.  Watson  v.  ICaakell  (1884) 
4  Moore  ft  S.  461. 

Following  Ileapy  v.  I'arrls  (1795)  6  T.  R. 
308  {»upra.  111.  a,  1  (a)  ),  a  11.  fa.,  tested  be- 
fore the  death  of  a  defendant,  but  taken  out 
afterward,  was  held  bad,  in  Walker  t.  Drawater 
(1796)  3  Anstr.  680.  This  case  seems  to  b» 
an  exception  to  the  rule,  and  decided  under  a 
misconception  of  the  extent  of  tbe  decision 
which  it  assumes  to  follow. 

In  order  to  remedy  tbe  evils  which  accrued 
under  the  rule  above  shown,  a  statute  wu 
passed  (29  Car.  11.,  chap.  3,  |  16)  provldtng 
that  writs  of  fieri  facias  or  oQier  executions- 
should  bind  the  property  of  the  goods  against 
which  they  were  issued  only  from  tbe  time  of 
tbe  delivery  of  the  writ  to  the  sheriff  to  be  ex- 
ecuted, and  that,  for  tbe  purpose  of  determining 
that  time,  the  officer  receiving  tbe  writ  should 
Indorse  thereon  the  day,  month,  and  year  of 
recelvlDg  the  same. 

Tbe  following  cases  show  the  manner  In 
which  this  statute  was  construed ; 

Farrer  v.  Brooks  (1086)  1  Mod.  188,  goes  o» 
the  theory  that  the  goods  are  bound  from  the 
teste  of  the  writ  as  between  the  parties,  bntr 
as  to  a  stranger,  are  bound  only  from  tiie  da- 


Digitized  by 


Google 


isoa. 


IIatcheb  v.  Lobd. 


877 


lirer;  of  the  writ  to  the  sheriff :  aod  so  held  a 
leT7  £ood,  made  upon  the  Roods  of  a  deceased 
debtor  under  an  ezecutloa  tested  prior  to  his 
death. 

It  was  attempted  to  Invalidate  an  execution 
In  Houghton  t.  Rnstaby  (168T)  Skinner,  257,  2 
Show.  485.  on  the  gronod  that  It  was  lasned 
after  the  debtor's  death,  and  therefore,  under 
the  statute,  the  property  being  bound  only  from 
the  delivery  to  the  BfaerllF,  the  writ  was  inop- 
erative. But  It  was  held  that  that  act  was 
designed  only  to  aid  a  purchaser  In  market 
overt,  and,  as  to  the  parties, ,  the  rule  at  com- 
mon law  still  prevailed. 

Also,  In  Needham's  Case  (1692)  12  Mod.  5, 
It  was  held  that  an  execatton  tested  before  a 
debtor's  death  may  Issue  afterwards,  as,  be- 
tween tbe  parties,  the  goods  are  bound  from 
the  teste  of  the  writ,  and  only  as  to  purchasers 
are  tbe  goods  bound  from  tbe  delivery  of  the 
writ 

In  Anonymous  (1691)  2  Vent  218,  a  11.  to. 
tested  la  the  lifetime  of  the  debtor  was,  how- 
ever, Issued  and  levied  after  his  death.  The 
court  said  the  writ  would  be  good  at  common 
law,  bat  that  the  statute  provided  that  the 
property  of  the  goods  should  be  bound  from 
the  delivery  of  the  writ  to  the  sheriff.  While 
not  definitely  so  holding,  the  court  was  of  opin- 
ion that  the  writ  was  good  as  to  the  parties, 
and  that  the  statute  was  made  for  tbe  benefit 
of  strangers  acquiring  title  between  the  teste 
of  tbe  writ  and  delivery  thereof  to  tbe  sheriff. 

In  a  note  to  Waghorne  v.  Langmead  (1796) 
1  Bos.  &  1*.  571,  1h  a  memorandum  of  OUI  v. 
Parsons,  Mich.  13  Wm.  111.  B.  R.,  as  follows: 
"Judgment  was  entered  between  Hilary  and 
Easter  terms,  after  which  defendant  died.  Ex 
ecutlon  was  taken  out,  tested  the  first  day  of 
Hilary  tern,  and  the  goods  In  the  bands  of  tbe 
executor  were  taken,  and,  on  motion,  It  was 
holden  that,  though  a  judgment  in  respect  of 
purchasers  binds  only  from  tbe  signing,  yet  as 
to  the  party  and  bis  representatives  It  binds 
as  It  did  before  at  common  law,  and  that  tbe 
execution  so  tested  was  therefore  regular." 

In  Brocher  v.  Pond  (1834)  2  Dowl.  P.  C. 
472,  the  statute  providing  that  "all  writs  of 
ezeeutioD  may  be  tested  on  the  day  in  which 
the  same  are  Issued,"  was  beld  not  to  prevent 
an  execution  creditor  from  availing  himself  of 
the  common-law  right  of  testing  an  execution 
of  tbe  first  day  of  a  preceding  term,  and  thus 
In  a  debtor's  lifetime,  although  the  writ  la  is- 
sued after  his  death.  This  was  anotber  stat- 
ute,— 3  &  4  Wm.  IV.,  chap.  67,  |  2. 

L'ntil  the  adoption  of  statutes  providing 
otherwise,  in  many  of  the  states  the  rule  of 
tbe  English  cases  was  adopted. 

Tbe  correct  rale  of  the  common  law  Is  said, 
by  way  of  obiter,  in  ColllngBwortb  y.  Horn 
(188S)  4  Stew.  &  F.  (Ala.)  287,  24  Am.  Dec. 
763,  to  be  that  an  execution  bearing  a  regular 
date,  anterior  to  the  death  of  the  defendant 
(though  the  date  be  by  relation  t>ack),  may  be 
received  by  tbe  sheriff,  after  tbe  death  of  the 
defendant,  levied  on  tbe  goods  ot  Oie  estate, 
and  tbe  same  may  be  I^lly  sold,  without  mak- 
ing the  personal  representative  a  party.  But 
that.  If  such  representative  be  made  a  party  to 
the  execution,  without  a  revival  of  tbe  Judg- 
ment bj  a  scire  fttdas  against  him,  the  process 
may  be  void,  when  it  would  tiave  been  regular 
had  It  been  taken  only  against  the  goods  of  the 
deceased  as  though  he  had  been  living. 

But,  under  a  later  statute  in  Alabama,  it  is 
provided  that  an  execution  moat  be  tested  on 
tbe  day  on  which  it  Is  issued. 

The  common-law  rule  Is  adhered  to  In  Gra- 
ham V.  Wilson  (1S54)  5  Harr.  (Del.)  435, 
where  It  Is  held  that  the  goods  of  a  testator  In 
the  hands  of  bis  executors  may  Ik  taken  on  a 
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n.  fa.  against  the  testator,  Issued  after,  but 
bearing  teste  before,  his  death. 

And  to  the  same  effect,  see  also  Cooper  v. 
May  (1826)  1  Harr.  (Del.)  18  {infra.  III.  a, 
5). 

But  In  Delaware,  also.  It  Is  provided  by  a 
later  statute  that  the  date  of  Issue  must  be  in- 
dorsed  on  tbe  writ. 

An  attempt  by  audita  querela  to  avoid  a  ca, 
sa.  tested  before  the  death  of  the  debtor,  but 
Issued  afterwards,  was  not  allowed  to  succeed, 
as  briefly  reported  In  Docura  v.  Henry  (1718) 
4  Harr.  &  M'll.  480. 

It  iB  asserted  In  Den  ex  dem.  Rickey  v.  Hill- 
man  (18:;4)  7  N.  J.  L.  180.  on  the  authority  of 
both  ancient  and  modern  decUlone,  that.  If  an 
execution  be  tested  In  the  defendant's  lifetime. 
It-  may  be  taken  out  and  executed  after  bis 
death,  although  that  such  an  execution  will  not 
bind  the  goods  so  as  to  defeat  bona  fide  purctuu- 
ers  before  tbe  delivery  to  the  sheriff. 

It  Is  later  provided  by  statute,  in  New  Jer- 
sey, that  goods  shall  be  bound  only  from  the  de- 
livery of  the  execution  to  the  sheriff,  which 
date  must  be  Indorsed  on  the  writ 

An  execution  issued  after  the  debtor's  death, 
but  tested  before  as  of  date  of  a  Judgment  also 
rendered  afterward  but  tested  before  by  rela- 
tion, was  beld  Irregularly  Issued  and  set  aside. 
In  Nichols  V.  Chapman  (1832)  9  Wend.  452, 
under  an  existing  statute  providing  that  U  a 
party  die  after  Judgment  rendered  against  him, 
but  before  execution  Issued  thereon,  no  execu- 
tion shall  issue  on  such  a  Judgment  until  the 
expiration  ot  a  year  after  the  death  of  the 
party  against  whom  It  Is  rendered. 

The  court  says,  obiter.  In  Woodcock  v.  Ben- 
net  (1823)  1  Cow.  711.  at  740,  13  Am.  Dec. 
568.  that  when  a  sole  defendant  dies  after 
Judgment  an  execution  may  not  Issue  In  bis 
name  unless  tested  In  his  lifetime. 

In  regard  to  Stymets  v.  Brooks  (1833)  10 
Wend.  210,  Freeman  on  Executions,  {  37,  says : 
"As  this  decision  Is  not  supported  by  ai^  local 
statute.  It  must  be  conceded  to  be  contrary  to  a 
strong  and  overpowering  current  of  authori- 
ties." The  decision  In  question  holds  that, 
after  the  death  of  a  defendant,  no  execution 
can  Issue  against  his  pei'sonal  representatlvsM, 
heirs,  or  terre-tenants  without  a  scire  facias, 
for  the  reason  that  the  new  parties  are  entitled 
to  a  day  In  court  to  show  cause  against  the  ap- 
plication Of  the  property  to  the  discharge  of  the 
Judgment.  It  appears  from  the  facts  that  tbe 
execution  In  this  case  was  Issued  after  the  debt- 
or's death,  but  tested  before,  and  therefore,  by 
deciding  as  above,  the  doctrine  that  an  execu- 
tion may  Issue  after  death,  provided  It  la  tested 
before,  was  overruled.  The  court  referred  to 
this  practice,  stating  that  It  was  well  settled, 
but  that  It  bad  been  long  contested,  and  its 
Justice  and  propriety  seriously  questioned. 

In  a  very  brief  opinion  In  Hay  v.  Fowler 
(1845)  1  How.  I'r.  127,  ibe  court  held  tbe  law 
to  be  well  settled  that  an  execution  tested  be- 
fore tbe  death  of  a  Judgment  debtor,  although 
Issued  afterwards.  Is  regular. 

For  New  York  decisions  under  later  statutes, 
see  supra.  III.  a,  1.  (d). 

An  execution  Issued  after  a  debtor's  death, 
but  tested  prior  thereto,  was  beld  to  take 
precedence  over  a  widow's  claim  to  personal^ 
assigned  to  her  for  her  year's  support,  In  Grant 
V.  Hughes  (1880)  82  N.  C.  216. 

But  this  case  la  overruled  In  Sawyers  v. 
Sawyers  (1885)  03  N.  C.  321,  which  holds  that 
under  tbe  Code  an  execution  tested  before  a 
death,  but  Issued  afterwards,  confers  no  au- 
thority on  the  sheriff  to  sell,  since  the  reason 
for  the  rule  no  longer  exists,  as  Judgments  now 
by  statute  become  a  tien  upon  land  from  tbe 
time  of  being  docketed;  and  thus  the  debtor 
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cannot  transfer  bis  property,  and  so  defraud 
the  creditor  wlio  does  not  make  haste  to  en- 
force bfs  Jadgment. 

To  the  same  effect,  and  expressly  approving 
of  Sawyers  t.  Sawyers  (188S)  93  N.  C.  321,  Is 
WillianiB  T.  Weaver  (1886>  94  N.  C.  134. 

The  practice  of  Isenlng  an  execution  after  the 
death  of  a  defendaat,  tested  by  relation  to  the 
flrst  day  of  the  preceding  term,  was  held  to 
apply  only  to  solvent  estates,  in  Lelper  v.  Levis 
<182T)  15  Serg.  &  B.  108 ;  and  In  the  case  of 
Insolvency  It  was  held  that  reeort  must  be  had 
to  scire  facias. 

A  fi.  fa.  tested  before  the  death  of  a  defend- 
ant, with  an  atlas  and  a  vendltlo&l  exponas  Is- 
sued and  tested  subsequently  to  his  deatb, 
without  revival  of  tbe  judgment  against  the 
personal  representatives,  was  held  regular  In 
Springer  v.  Brown  (1848)  9  Pa.  805,  for  tbe 
reaaon  that  an  execution  when  commenced  Is 
entire,  neither  tbe  debtor  nor  hie  persoual  rep- 
resentative being  entitled  to  a  day  In  court  in 
the  progreM  of  IL 

The  old  rule  which  carried  back  the  efTect  of 
an  execution  to  Its  teete  was  declared,  in  Cad- 
mus V.  Jackson  (1860)  52  Pa.  296,  to  be 
changed  by  the  prevailing  statute  enacting  that 
no  execution  shall  Issue  upon  a  Judgment  ob- 
tained In  the  lifetime  of  a  decedent  until  the 
personal  representatives  (who  are  the  admin- 
istrators) have  been  warned  by  scire  facias, 
notwithstanding  the  teste  of  the  execution  bears 
date  antecedently  to  the  death :  and  the  court 
held  that  such  an  execution,  issued  without  a 
previous  scl.  fa.,  was  not  merely  irregular,  but 
Told. 

In  a  note  to  Fox  v.  Lamar  (1810)  2  Brev. 
41T,  the  doctrine  appears  that  an  execution 
tested  the  flrst  day  of  tbe  term  preceding  a 
debtor's  death  may  be  sued  out  after ;  but  It 
did  not  clearly  appear  In  this  case  that  the 
judgment  bad  la  fact  been  rendered  prior  to  the 
deatb. 

Upon  the  rising  of  court  at  tbe  term  at 
which  an  entry  of  a  decree  was  made,  which 
the  court  held  a  sufflcient  rendering  thereof  to 
base  execution  upon,  an  execution  was  issued, 
although  to  the  meantime  the  debtor  had  died. 
The  court  held  that  no  scl.  fa.  is  necessary  in 
order  to  have  execution  against  a  deceased 
judgment  debtor  who  died  after  Judgment,  dur- 
ing the  vacation  after  tbe  Judgment  term.  Dib- 
ble V.  Taylor  (1844  )  2  Spears  L.  ?08,  42  Am. 
Dec.  368. 

Tbe  rule  is  again  laid  down  in  Black  v. 
Planters'  Bank  (1843)  4  Humph.  867,  that  a 
fieri  facias  Issued  after  tbe  deatb  of  a  party, 
but  tested  before,  upon  a  Judgment  rendered 
previous  to  his  deatb,  binds  bis  goods;  and  it 
was  held  that  a  statute  providing  that  no  ac- 
tion brought.  Judgments,  notes,  etc.,  should  have 
precedence  over  unliquidated  accounts  against 
•Mtates  of  decedents  did  not  apply  to  an  exe- 
cution BO  issued  as  aforesaid. 

An  execution  was  held  to  bind  tbe  goods  from 
tbe  date  of  the  teste,  in  Harvey  v.  Berry 
(1872)  1  Baxt.  252,  and  therefore  an  execu- 
tion tested  previous  to  tbe  sale  by  tbe  debtor 
of  goods  subsequently  levied  on  under  the  exe- 
cution after  bl's  deatb  was  held  to  bind  tbe 
gooda  so  levied  on  from  Its  teste,  and  to  cre- 
ate in  tbe  BberllT  a  title  superior  to  that  of  the 
vendee. 

Scire  facias  and  revivor  against  the  heirs 
was  held  unnecessary  in  Montgomery  v.  Real- 
hafer  (1887)  85  Tenn.  668,  6  S.  W.  64,  where 
tbe  execution  bore  teste  at  a  time  when  tbe 
debtor  WAS  In  life,  but  was  Issued  after  his 
death. 

So,  In  Nashville  Trust  Co.  v.  Weaver  (1890) 
102  Tenn.  66,  50  8.  W.  763,  it  was  held  that  an 
execution  properly  tested  of  a  day  anterior  to 
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the  death  of  the  judgment  debtor  ml^t  be 
levied  opon  bis  personalty  after  bis  deatti,  and 
sale  thereof  bad  as  though  he  were  living ;  that, 
being  in  fact  alive  at  tbe  date  of  tbe  teste,  be 
Is,  in  law,  assumed  to  be  alive  at  the  date  of 
tbe  levy. 

Id  Tennessee,  court  executions  may  still  be 
tested  as  of  the  flrst  day  of  the  term  next  bfr 
fore  tbe  date  of  Issuance,  but  Justices'  execu- 
tions must  be  tested  as  of  the  date  of  Issuanca 

In  Kane  v.  Love  (1S23)  2  Crancb  C  C  429, 
Fed.  Cas.  No.  7,608,  the  court  refused  to  quaab 
an  execution  because  it  was  Issued  after  the  de- 
fendant's death,  when  the  Judgment  was  ren- 
dered In  hie  lifetime,  and  the  execution  bora 
teste  before  bis  deatb. 

S.  After  itivance  of  original  writ,  but  befora 
aliai  or  plurie*. 

During  the  confinement  of  a  Judgment  debtor 
In  prison  under  a  capias  utlagatnm,  he  died  be- 
fore satisfaction.  In  regard  to  whether  a  new 
execution  might  issue,  the  court  held  that  It 
could  not,  but  that  tbe  plaintiff  might  have  on 
action  of  debt  against  tbe  administrator  upon 
tbe  Judgment.  Shaw  v.  Cutterts  (1B99)  Cro. 
Bill!,  pt.  2,  p.  850. 

In  Foster  v.  Jackson  (1646)  Hobart,  S2a,  It 
was  held  that,  if  a  debtor  die  while  confined 
under  a  capias  ad  satlsfadendnm,  it  Is  nar- 
ertbeless  a  satisfaetloit  of  tbe  debt,  and  hla  ad- 
ministrators are  not  further  chargeable  there- 
for. 

Where  the  coBosee  of  a  statute  merchant  ined 
ont  a  capias  against  the  conusor,  but  died  be- 
fore the  return  thereof.  It  was  held  that  bis 
executors  could  not  have  an  alias  capias  or  fl. 
fa.,  but  must  commence  entirely  de  novo.  2 
Dyer,  180.  pi.  49. 

Tbe  earliest  case  in  Alabama  Is  Collingsworth 
V.  Horn  (1833  )  4  Stew.  &  P.  (Ala.)  240,  24 
Am.  Dec.  753.  Tbe  Judgment  debtor  died  after 
execution  had  been  regularly  Issued  against 
him  and  returned  nulla  bona.  Subsequent  to 
his  deatb  a  plurles  execution  upon  the  subsist- 
ing  Judgment,  without  revival  by  scire  facias 
against  his  personal  representative^  was  Issued 
and  levied.  Tbe  court  held  that  where,  after 
execution  had  been  regularly  issued  and  re- 
turned nulla  hona  in  the  lifetime  of  tbe  Judg- 
ment debtor,  furtber  writs  were  sued  out  after 
the  Judgment  debtor's  deatb,  without  a  revival 
of  the  Judgment  against  tbe  administrator, 
such  writs,  while  they  might  be  Irregular,  were 
Dot  void,  and  could  not  be  questioned  by  a 
stranger,  as  by  means  of  the  original  execu- 
tion Issued  In  the  lifetime  of  tbe  debtor,  and 
the  execution  subsequently  Issued  without  any 
dormant  interval, — the  lien  was  establisbed,  and 
continued  thereafter  so  as  to  prevent  the  title 
to  the  property  from  vesting  In  the  personal 
representative. 

Tbe  point  for  decision  In  Fryer  V.  Dennis 
(1841)  3  Ala.  254,  was  whether,  before  tbe  re- 
turn of  a  first  execution,  a  second  one  could 
be  issued  after  the  death  of  tbe  defendant.  The 
court  dlstlogulshed  this  case  from  Collings- 
worth V.  Horn  (1833)  4  Stew.  &  P.  (Ala.)  240, 
24  Am.  Dec.  763,  saying  that  herein,  the  second 
execution  being  issued  before  the  return  day 
of  the  first,  it  was  not  Issued  to  preserve  the 
lien  of  the  former,  but  was  Itself  an  original 
execution,  which  there  was  no  authority  to  is- 
sue after  tbe  death  of  defendant  without  a  re- 
newal of  tbe  judgment 

The  question  in  Boyd  Dennis  (1S44)  S 
Ala.  65,  was  whether.  In  tbe  event  of  the  death 
of  defendant  In  execution,  after  an  execution 
had  issued  against  him,  a  plurles  might  be  Is- 
sued after  the  lapse  of  more  than  a  year,  wlth- 
oot  ravIvlBg  tbe  Judgment  against  the  adminls- 
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4rator.  It  was  held  that,  tbere  being  a  ebaam 
'by  the  laterrentlon  of  two  entire  teriDB.  unlike 
ColllngBworth  v.  Horn  (1838)  4  Stew.  &  P. 
<AIa.)  240,  24  Am.  Dec.  753,  tbere  was  no  con- 
tiaul^  between  tbe  original  and  allaa  execntlona, 
And  the  latter,  being  luoed  after  tbe  deatb  of 
tbe  detendaot,  was  irr^nlar  without  a  scire 
facias  against  tbe  personal  representative  to  re- 
vive the  Judgment. 

Ad  alias  execution  Issued  by  a  Justice  of  the 
peace  after  the  deatb  of  the  judgment  debtor 
was  held  to  be  an  absolute  nullity,  In  Hender- 
«on  V.  Gandf  (1847)  11  Ala.  431,  under  whlcb 
no  rights  could  be  acquired. 

In  Wbltlock  V.  Whitlock  (18B4)  25  Ala.  S43, 
Au  alias  execution  was  declared  void,  the  debtor 
having  died  previous  to  Its  Issue,  and  more  than 
■a  term  bavlDg  elapsed  since  the  original  ezeca- 
tlon  was  sued  out 

The  facts  In  Collier  v.  Windham  (1855)  27 
^1a.  29^,  02  Am.  Dec.  T6T,  show  that,  after  an 
•execution  was  Issued  In  the  lifetime  of  de- 
cedent, a  "chasm  intervened,"  and  that  after 
bis  deatb  an  alias  writ  was  Issued  and  levied. 
The  court  held  tbat  tbe  latter  writ  was  no  more 
than  mere  waste  paper,  tbe  seizure  of  property 
uuder  It  a  treapass,  and  the  Bale  an  unlawful 
Act  The  general  rule  was  stated  to  be  that 
.an  execution  Issued  after  the  death  of  the  debt- 
■or  tberelQ.  without  a  revival  of  tbe  Jndgment, 
was  a  nullity,  with  an  exception  where  an 
Alias  or  plurlea  Is  issued  after  debtor's  death, 
to  continue  a  Men  acquired  by  a  former  execu- 
tion Issued  before  his  death,  which  has  not 
4>een  lost  by  a  chasm  or  otherwise. 

Id  Hurt  v.  Nave  (1873)  49  Ala.  459,  tbe 
•court  stated  tbat  while  at  common  law  an  ex- 
ecution Issued  after  the  death  of  defendant  was 
void,  this  was  not  eo  ander  tbe  Alabama  stat- 
utes, where  an  execution  had  been  Issued  dur- 
ing the  lifetime  of  defendant  as  was  done  In 
this  case,  and  levied  upon  lands  but  no  sale 
made  for  want  of  bidders.  That  under  sneh 
circumstances,  the  iBSuance  and  levy  of  alias 
And  plurles  writs  after  the  debtor's  deatb  was 
proper  If  there  had  not  been  a  lapse  of  an  en- 
tire term  so  as  to  destroy  tbe  lien  originally 
•created ;  and  that  a  sale  under  such  a  levy  was 
aotborized  unless  tbe  estate  of  decedent  had 
been  declared  Insolvent 

It  was  decided  In  Cbllda  v.  Jones  (1877)  60 
Ala.  852,  that  a  writ  of  execution  in  the  hands 
of  tbe  Bberlir  before  tbe  deatb  of  the  debtor  op- 
•erated  as  a  lien  upon  bis  property  from  the 
time  It  was  received  by  the  sheriff,  which  was 
not  destroyed  by  the  death  of  tbe  defendant 
when  It  was  kept  alive  by  the  reissue  of  exe- 
•cutlons,  without  the  lapse  of  an  Intervening 
term,  until  the  levy  was  made. 

Where  tbere  was  no  execution  In  tbe  sher- 
iff's hands  at  the  time  of  a  debtor's  deatb,  and 
none  was  placed  in  his  hands  for  more  than 
three  years  afterward,  being  a  lapse  of  much 
more  than  an  entire  term.  It  was  held,  In 
Brown  V.  Newman  (1880)  66  Ala.  275,  tbat  a 
state  of  tacts  as  provided  for  by  statute,  which 
•entirely  controls  the  authority  of  a  sheriff  to 
levy  on  and  sell  lands  after  the  deatb  of  a  de- 
fendant in  execution,  was  not  shown,  and  a 
-sale  of  lands,  and  deed  made  In  pnrsnance  of 
the  alias  execution  so  Issued,  was  void.  And 
tbe  fact  tbat  the  original  execution  had  been  Is- 
sued more  than  a  year  prior  to  the  debtor's 
■death,  but  tbat  bankruptcy  of  tbe  debtor  had 
Intervened  a  few  days  ait«r  tlie  return  of  the 
-original  writ  without  a  levy,  was  held  not  to 
Affect  the  principle. 

The  execution  against  the  debtor  having  been 
issued  In  bis  lifetime,  and  the  lien  thus  ere- 
fited  having  been  preserved  after  his  death 
not  permitting  the  lapse  of  an  entire  term  with- 
out tbe  eoatinuons  Issoe  and  levr  of  an  alias, 
«1  L.  K.  A. 


it  was  held,  in  Keel  v.  Larkln  (1882)  72  Ala. 
498,  that  uuder  tbe  statute  tbe  sberlft  was  au- 
thorized to  maku  a  sale  of  land  levied  on,  In 
the  same  way  as  if  the  defendant  In  execution 
were  stUi  living. 

The  rule  Is  recognised  In  Sims  t.  Bslava 
(1888)  74  Ala.  084,  tbat  a  sale  of  lands  un- 
der execution  Issuing  after  the  death  of  the  de- 
fendant therein  Is  a  nullity,  unless  It  be  issued 
In  pursuauce  of  the  statute  in  continuation  of 
a  lien  acquired  and  kept  alive  In  tbe  lifetime 
of  defendant  for  the  obvious  reason  tbat  there 
must  be  real  parties  to  all  writs,  original  or 
final,  and.  upon  the  death  of  the  defendant,. the 
title  to  his  lands  vests  In  his  heirs  or  devfeees, 
and  tbe  sale.  In  consequence,  affects  the  title  of 
new  parties  who  are  entitled  to  a  day  in  court 
that  they  may  show  cause  against  it  The  facts 
show,  however,  that  after  an  original,  alias, 
and  plurles  executions  were  Issued  In  tbe  life- 
time of  tbe  debtor,  the  latter  contested  the 
lien  on  property  levied  upon  nnder  a  claim  of 
exemption,  and,  during  the  contest  died,  after 
whlcb  a  venditioni  exponas  was  Issued  and  sale 
of  lands  made  under  It.  The  court  held  that 
the  statute  providing  tbat  tbe  lien  on  properly 
levied  on  and  claimed  as  exempt  shall  not  be 
Impaired  or  destroyed  by  the  pendency  of  tbe 
contest  nor  by  Its  termlnatlwi,  if  found  In 
favor  of  plaintiff,  does  not  embrace  the  abate- 
ment of  the  contest  by  the  death  of  defendant, 
and  tbat  tbe  sale  of  the  lands  under  the  vendi- 
tioni exponas  subseqnenUy  issued  was  a  nullity, 
as  the  lien  had  not  been  kept  alive  by  tbe  Issu- 
ance of  writs  during  tbe  contest  without  the 
lapse  of  a  term. 

The  Judgment  upon  which  execution  was  Is- 
sued was  rendered  against  the  defendant  after 
his  death,  In  Meyer  v.  Hearst  (1883)  75  Ala. 
300.  and  was  therefore  void ;  but  the  court 
said  that  independently  of  that  fact,  the  prin- 
ciple was  settied  tbat  an  execution  Issued,  even 
on  a  valid  Judgment  after  defendant's  death, 
was  void  unlesa  there  was  a  revival  of  the  Judg- 
ment or  the  execution  was  Issued  In  order  to 
continue  a  lien  already  acquired  by  a  previous 
execution. 

A  debtor  died  while  an  execution  was  in  tbe 
sherirs  bands,  in  Carlisle  v.  May  (1883)  75 
Ala.  502.  After  its  return  term,  four  terms 
were  allowed  to  elapse  without  the  Issue  of  any 
execution.  The  court  held  that  the  execution 
Hen  was  thereby  lost,  under  the  statute  pro- 
viding that  a  writ  of  execution  which  has  been 
Issued  and  received  by  tbe  sheriff  during  the 
life  of  the  defendant  may  be  levied  after  his 
decease,  or  an  alias  Issued  and  levied  if  there 
has  not  been  tbe  lapse  of  an  entire  term  so  as 
to  destroy  the  lien  originally  created. 

Frevlono  to  the  debtor's  deatb  an  execution 
was  Issued  and  levied  upon  land.  After  ber 
death,  but  without  tbe  lapse  of  a  term,  another 
execution  was  Issued,  by  virtue  of  which  the 
levy  was  renewed  and  the  land  sold.  The  court 
held  that  Uie  Hen  having  attached  during  the 
lifetime  of  tbe  debtor,  her  death  did  not  Im- 
pair It  or  destroy  tbe  sale,  there  being  no 
lapse  of  a  term  between  the  executions.  Cald- 
well V.  Pollak  (1690)  91  Ala.  80S.  8  So.  546. 

Tbe  court  says,  In  Enslen  v.  Wheeler  (1892) 
98  Ala.  200,  18  So.  478,  that  notwithstanding 
tbe  broad  language  of  tbe  statute,  tbat  exe- 
cution may  Issue  at  any  time  within  ten  years 
of  the  rendition  of  tbe  judgment  whether  one 
has  been  previously  Issued  or  not  nevertheless, 
the  Issue  of  the  execution  must  be  within  the 
lifetime  of  the  Judgment  debtor,  unless,  as  pro- 
vided by  the  Code,  a  writ  was  Issued  daring 
tbe  lifetime  of  the  debtor  and  writs  were  snb- 
sequoitty  Issued  without  tbe  lapse  of  an  entire 
term,  so  that  tbe  Hen  originally  created  was 
not  destroyed. 
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A  very  Edmllar  decision  to  Enalen  t.  Wheeler 
(1892)  98  Ala.  300,  13  So.  473.  Is  Reddlck 
Long  (1899)  124  Ala.  260,  27  So.  402.  After 
the  death  of  the  debtor,  but  not  before,  execu- 
tloDB  were  Issued  upon  a  Judgment  against  him, 
and  the  propert;  levied  upon  and  sold.  The 
court  held  that,  under  the  Code,  the  writ  vas 
unauthorized,  and  conferred  no  aothorlty  to 
leT7  and  sell,  aa  no  execution  bad  Issued  on  the 
Judgment  In  the  debtor's  lifetime. 

The  question  to  be  decided  In  Cooper  t.  Mar 
(1832)  1  Harr.  (Del.)  18,  was  whether  an 
alias  fl.  fa.  could  be  Issued  sereral  years  after 
defendant's  death  without  any  set.  fa.  against 
the  administrator.  The  court  stated,  arguendo, 
that.  If  Judgment  Is  recovered,  and  the 
defendant  dies  In  one  month  afterward.  If  a 
term  la  suffered  to  elapse,  so  that  the  execu- 
tion must  be  tested  after  his  death,  such  an 
execution  would  be  irregular  without  a  scl.  fe. ; 
and  while,  where  chattels  and  other  property 
are  seized  In  execution,  you  may  proceed  to  com- 
plete the  execution  at  any  time  after,  and  the 
death  of  neither  plaintiff  nor  defendantwlll  stop 
the  execntion,  you  cannot  take  oot  ezecntloD 
which  muBl  be  tested  after  the  death  of  the  de- 
fendant without  a  scire  facias.  Further,  It  was 
held  that  such  a  writ  was  not  void,  but  void* 
able  merely  by  writ  of  error. 

To  the  same  effect,  Is  Farmers'  Bank  Bey- 
nolds  (1834)  1  Harr.  (Del.)  613,  where  the 
facts  were  very  similar.  The  court  held  that 
an  alias  fl.  fa.  could  not  be  Issued  on  a  Judg- 
ment after  a  term  had  elapsed  after  the  death 
of  the  defendant,  without  a  previous  sd.  fa. 

A  charge  that  "a  purchase  made  under  an 
execntion  tested  and  Issued  after  the  death  of 
the  defendant,  whose  property  was  sold,  and 
without  revival,  though  previous  executions  may 
have  beeu  Issued  in  his  lifetime,  did  not  create 
any  title,"  was  held  error  in  Doe  ea  detn  Shel- 
tOB  T.  Hamilton  <1852)  23  Miss.  497,  57  Am. 
Dec.  149,  the  court  stating  that  the  doctrine, 
according  to  the  former  state  decisions,  was 
that  such  an  execution  was  not  void,  but  only 
voidable,  and  that  a  sale  under  It  was  good 
.until  regularly  set  aside.  In  a  direct  suit  tOr 
Chat  parpose  by  the  heir  or  terre-tenant,  and 
not  a  collateral  proceeding. 

It  appearing  la  Davis  v.  Helm  (1844)  3 
Smedes  &  M.  IT,  that  an  execution  was  Issued 
In  the  lifetime  of  the  debtor,  but  returned  after 
bli  death  without  a  levy.  It  was  Insisted  that, 
as  one  execution  was  Issued  In  tbe  lifetime  of 
the  debtor,  It  was  not  necessary  to  revive  the 
Judgment  in  order  to  Issue  an  alias  after  his 
death,  but  the  court  refused  to  sustain  the  con- 
tention, stating  that  the  point  might  have 
been  ur^ed  as  to  the  execution  In  existence  at 
the  time  of  the  debtor's  death,  but  that  tbe 
subsequent  executions  which  issued  and  bore 
teste  after  bis  death  were,  as  to  his  ad- 
ministrator, new  executions,  subject  to  the 
operation  of  all  the  reasons  which  exist  In 
favor  of  revlvlnR  the  Jadgment. 

Where  It  appeared  that,  shortly  after  an  exe- 
cution was  issued  on  a  Judgment  which  was  a 
charge  upon  real  estate.  It  was  returned  un- 
satisfied when  there  was  In  fact  real  estate 
sufficient  to  have  satisfled  It,  the  court  held, 
upon  a  motion  made  subsequent  to  the  death 
of  one  of  the  defendants,  for  leave  to  issue 
another  execution,  that  leave  of  the  court  was 
not  necessary,  when,  as  In  this  case,  an  execu- 
tion bad  been  issued  within  five  years  and  re- 
turned unsatlsCled  in  whole  or  In  part ;  further, 
the  court  said  that  the  proper  relief,  under  the 
circumstances,  would  be  to  cancel  the  return 
of  nulla  bona,  take  the  B.  (a.  off  the  flies,  and 
return  It  to  tbe  sheriff  to  the  end  that  he  might 
proceed  and  sell  tbe  real  esUte  by  virtue  of  It 
Flanagan  v.  TInen  (1868)  S3  Barb.  S87,  Over- 
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ruled  by  Wallace  v.  Swlnton  (1870)  64  N.  T. 

1S8. 

An  alias  execution,  levy,  vend,  ex.,  and  alias 
vend,  ex.,  all  Issued  and  had  after  a  debtor's 
death,  were  set  aside  on  motion.  In  Aycock  t- 
Harrison  (1871)  65  N.  C.  8;  tbe  court  hold- 
ing that,  if  the  sheriff  for  any  cause  return  an 
execution  Issued  In  the  debtor's  lifetime,  with- 
out a  sale,  no  alias  can  Issue,  tested  after  his 
death,  without  a  scl.  fa.  against  the  heir.  In 
an  appeal  from  an  order  granting  a  motion 
made  in  the  same  cause  ([1874]  71  N.  C  432), 
for  leave  to  Issue  vend,  ex.,  It  was  held  thar 
notlce  of  the  motion  should  have  been  given 
to  the  personal  representative  as  well  as  the 
widow  and  heirs;  and  further,  that  no  Iten  by 
execution  existed  on  which  to  base  a  vend,  ex., 
for  the  reason  tliat  the  execution  In  questloa 
was  Issued  after  the  death  of  tbe  Judgment 
debtor  without  revival,  and  was  therefore  Ir- 
regular. 

Under  a  statute  providing  that  tbe  time  of 
active  energy  in  an  execution  should  be  four 
years,  and  that  the  period  of  renewal  should 
be  three  years  after  such  four  years.  It  was 
held.  In  FIsbburne  v.  Verdier  (1843)  1  Speecs 
L.  347,  that  the  right  to  such  renewal  was  not 
affected  by  the  death  of  the  debtor. 

While  rocognlaing  tbe  role  that  an  execution 
valid  at  tbe  time  It  Is  placed  In  tbe  hands  of 
the  sheriff  cannot  be  suspended  by  the  death  of 
either  of  the  parties,  the  court.  In  Bennett  v. 
Gamble  (1846)  1  Tex.  124,  held  that.  If  the 
process  Is  returned  nnsatisfled,  and  an  alias  has 
to  be  resorled  to ;  or  if  a  lien  was  acquired  by 
tbe  first  execution,  but  lost  want  of  due 
diligence  In  renewing  the  execution, — then  the 
Judgment  would  have  to  be  revived  in  tbe  name 
of  tbe  personal  representative,  before  proceed- 
ing further. 

A  fieri  facias,  levy,  and  vend.  ex.  were 
quashed  In  tbe  lifetime  of  the  Judgment  debtor. 
In  Wilson  V.  Hurst  (1816)  Pet  C.  C.  140.  Fed. 
Cas.  No.  17,808.  Subsequent  to  his  death,  an- 
other fieri  facias  was  Issued,  without  scire 
facias,  whereupon  It  was  ordered  quashed,  the 
court  stating  that,  had  It  been  an  alias  and 
continued  down  from  the  first  execution,  the 
case  would  have  been  different ;  but,  t)elng  a 
new  fl.  fa.,  it  could  be  issued  only  after  revivor 
of  the  Judgment  against  tbe  executors  of  the 
decedent 

b.  After  issuance,  but  before  deliverv  to  sheriff. 

In  Springer  v.  SommervlUe  (1729)  Bunb. 
271,  the  debtor  shot  himself  upon  learning  that 
a  fieri  facias  had  been  Issued  agaloat  him. 
Thereafter  the  writ  was  delivered  to  the  sher- 
iff and  executed  upon  the  goods  of  the  debtor. 
The  execution  was  held  regular  aa  to  the  ex- 
ecutors of  the  decedent,  on  the  ground  that  It 
l>ound  the  goods  from  Its  teste,  which  was  In 
the  debtor's  lifetime. 

Another  case  holding  that  the  goods  of  a 
debtor  are  bound  from  the  teste  of  tbe  writ  of 
execution,  except  as  against  purchasers  In  mar- 
ket overt,  is  Rauken  v.  Harwerd  (1846)  10  Jnr. 
794 :  and  tbe  creditor  was  held  to  have  title 
paramount  to  the  executor,  when  tbe  debtor 
died  In  the  interval  between  tbe  lasnance  of  th» 
writ  and  delivery  of  it  to  the  sheriff. 

But  People  use  of  Kelly  v.  Bradley  (1856) 
17  III.  485,  Is  a  directly  contrary  decision.  In 
the  evening  of  the  day  In  which  an  execution 
was  issued  and  bore  date  the  debtor  died.  Tb* 
.  writ  was  delivered  to  the  sheriff  the  following 
day.  The  court  held  that  It  could  not  be  exe* 
cuted,  as  no  Ilea  exists  upon  a  debtor's  gooda 
until  the  execution  la  placed  In  the  aberUTB 
hands,  and  In  this  case,  at  the  time  the  writ 
reached  the  sheriff  tbe  Judgment  debtor  waa 
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deed  and  otber  rights  bad  Interrened,  which 
'Could  not  be  affected  by  a  subeequent  dellrery 
«f  the  execntlon  to  the  aherlfl. 

c.  After  delivery,  but  Jtefore  levy. 

There  ore  a  few  declsloofl,  based  on  TarytDR 
srooads,  to  the  effect  that  the  death  of  the 
Pendant  after  the  IwDence  and  dellverr  of 
■an  execution  to  the  sheriff  Buepends  further 
proceedlDgB  under  It 

la  Thorougbgood'H  Case,  Nor.  73,  after  the 
Isananee  of  execution  the  debtor  died,  and  the 
writ  waa  levied  against  tals  executors;  but  the 
«ourt  held  that  It  was  no  levy,  as  the  writ  was 
a  fi.  fa.  ont  of  the  goods  and  chattels  of  the 
debtor,  which  the  court  held  they  could  not  be 
after  his  death.  Had  It  been  the  plalntUT  who 
-died  after  the  award  of  execution,  It  was  aald 
that  the  sheriff  might  have  still  gone  on  and 
made  the  levy,  and.  If  no  administrators  or  ex- 
ecutors were  appointed,  the  money  made  might 
%e  deposited  In  court  until  such  appointment 
was  made. 

Where  the  debtor  died  .after  the  Issuance  of  a 
-writ  of  fieri  facias  a  request  to  amend  the  writ 
by  the  insertion  of  a  tettatum  clause,  omitted 
from  the  writ  by  Inadvertence,  was  disallowed 
on  the  ground  that  the  rights  of  the  adminis- 
trator might  be  affected  such  Insertion. 
PhlUlpg  T.  Tanner  (1829)  8  Moore  &  P.  fi62. 

AlOiongh  a  fieri  facias  comes  to  the  bands  of 
the  sheriff  before  the  death  of  the  defendant, 
And  thereby  becomes  a  general  lien  upon  all  bis 
personal  property,  yet,  Inasmuch  as  It  does  not 
become  a  spo^e  upon  any  particular  prop- 
«ty  until  the  offlcer  makes  a  levy  and  seizes 
the  property  Into  his  custody,  the  death  of  the 
defendant  suspends  the  execution  of  the  process, 
and  It  Is  not  regular  for  the  officer  to  make  a 
levy  and  sell  the  property  after  bis  death,  as 
argued  In  Davis  v.  Oswalt  (1857)  18  Ark.  414, 
48  Am.  Dec.  182.  But  In  this  case  the  execu- 
tion was  a  special  one  under  a  decree  con- 
demning certain  slaves  to  be  sold,  wherefore  the 
court  held  that  Its  Issuance  Into  the  hands  of 
the  sheriff  created  as  specific  a  Hen  as  though 
the  staves  had  been  actually  levied  on  before 
the  defendant's  death,  and  the  process  of  execu- 
tion having  commenced  In  her  life,  and  being, 
according  to  the  common-law  theory,  an  entire 
thing,  It  might  be  completed  by  levy  and  sale 
after  the  debtor's  death. 

Slmllariy,  In  James  v.  Marcus  (18BT)  18  Ark. 
•421,  after  a  fieri  facias  was  put  In  the  sheriff's 
hands,  but  before  a  levy,  the  defendant  died. 
The  court  held,  in  regard  to  a  levy  subse- 
quently attempted  to  be  made,  that,  as  laid 
down  In  Davis  v,  Oswalt  (1807)  18  Ark.  414, 
«8  Am.  Dec.  182,  the  death  of  the  defendant 
suspended  the  execntlon,  except  where  the 
Judgment  was  In  rem  and  the  execution  a  spe- 
cial one  for  the  sale  of  particular  goods.  The 
court  said,  however,  obiter,  that,  had  the  sher- 
iff levied  upon  the  personalty  of  the  debtor 
before  his  death,  he  would  have  acquired  a 
apeclal  property  therein  not  to  be  defeated  by 
the  widow's  claim  of  dower. 

A  delivery  of  an  execution  to  the  sheriff  pre- 
▼lons  to  the  debtor's  death,  when  be  had  not 
begun  to  execute  It,  was  held  to  constitute  no 
Hen  which  would  Justify  a  levy  after  the  debt- 
or's death.  In  Jewett  v.  Smith  (1616)  12  Mass. 
808. 

The  question,  of  the  validity  of  a  sale  made 
under  an  execution  Issued  In  the  lifetime  of  the 
defendant,  but  levied  npon  tbe  property  of  the 
««tate  and  sale  made  after  tals  death,  came  up 
directly  for  the  first  time  In  Texas,  In  Conk- 
rlte  V.  Hart  (1853^  10  Tex.  140,  and  It  was 
there  held  that  the  common-law  rule  on  the 
•abject  had  been  abrogated  by  the  probate  law, 
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and  that  judgment  liens  on  the  estates  of  de- 
ceased persons,  like  mortgage  Hens,  could  be  en- 
forced only  by  an  application  to  probate  court, 
and  not  by  execution,  and  that  a  sale  had  there- 
under conveyed  no  title.  The  correctness  of 
tbe  ruling  herein,  to  the  effect  that  such  a  sale 
was  absolutely  void.  Is  questioned  In  Webb  v. 
Mallard  (1863)  27  Tex.  83. 

But  tbe  great  weight  of  authority  goes  on 
the  theory  ^at  an  execution  Is  an  entire  thing, 
and,  having  been  once  begun  by  the  delivery 
of  the  writ  to  the  sheriff,  the  goods  are  bound 
from  that  time,  and  It  Is  the  sherltt*!  duty  or 
privilege  to  execute  It,  Irrespective  of  the  debt- 
or's death  thereafter. 

After  the  award  of  a  fieri  facias,  bat  b^re 
levy,  the  debtor  died,  in  Vincent  v.  Dale  (15B8) 
1  Dyer,  70(*,  but  It  waa  held  proper  to  levy  It 
upon  tbe  debtor's  goods  In  tbe  hands  of  his  ad- 
ministrator. 

Parkes  v.  Mosse  (1690)  Cro.  Ellz.  pt.  1,  p. 
181,  held  that,  where  an  execution  was  deliv- 
ered to  the  sheriff  before  the  debtor's  death,  it 
might  be  executed  afterwards  upon  goods  in 
the  hands  of  his  executor,  for  the  reason  that 
tbe  goods  are  bound  from  the  award  of  execu- 
tion, so  that  the  sheriff  need  not  take  notice 
of  the  debtor's  death. 

In  Horton  v.  Buesby  (1687)  Comb.  S3,  It 
was  briefly  held  that  an  execution  might  be 
executed  after  the  death  of  tbe  party,  on  tbe 
ground  that  the  executor,  being  privy,  waa 
bound  as  well  as  the  testator.  It  does  not  ap- 
pear, other  than  by  the  language  nsed  above, 
whether  the  execntlon  was  issued  In  the  life- 
time of  tbe  debtor. 

It  appearing  that  a  fieri  facias  was  delivered 
to  the  sheriff  before  the  death  of  the  debtor. 
It  was  held  to  bind  the  goods  ftom  such  de- 
livery, 80  that  levy  and  sale  could  bemade  after- 
wards, in  Blaton  v.  Southby  (1738)  Wllles  Rep. 
131. 

Executions  were  In  the  bands  of  the  sheriff, 
wholly  unsatisfied  and  alive  at  the  time  of  the 
debtor's  death,  in  Uullett  v.  Hood  (1895)  109 
Ala.  845,  19  So.  419,  and  were  afterwards  paid 
by  the  administrator.  Tbe  court  held  that  In 
so  doing  the  administrator  committed  no  er- 
ror, as,  under  tbe  statute,  the  executions  might 
have  been  levied  and  the  money  made  on  them 
after  tbe  death  of  tbe  Intestate. 

It  appearing  that  the  dcfmdant  In  execution 
died  after  Judgment,  and  after  the  fi.  fa.  had 
Issued,  but  before  tbe  levy,  tbe  court  held,  in 
Brooks  V.  Kooney  fl852)  11  Ga.  424,  56  Am. 
Dec.  430,  that  the  execution  could  be  proceeded 
with  notwithstanding  the  death  of  tbe  defend- 
ant, and  the  fact  that  bis  heirs  at  law  were 
minors,  and  no  administration  had  been  granted 
on  tbe  estate. 

And  the  same  doctrine  appears  from  the  dfo- 
tiim  in  Uatchbb  v.  Lobd. 

Whether  the  death  of  the  defendant  in  execu- 
tion, after  a  delivery  of  the  writ  to  the  sher- 
iff, but  before  a  levy,  will  prevent  a  levy  and 
sale  under  the  execution,  was  decided  in  tbe 
negative  In  Dodge  v.  Mack  (1859)  22  IIL  93, 
upon  tbe  theory  thut  placing  the  execution  In 
the  sheriff's  bands,  which  perfects  a  Hen  on 
the  property  of  the  debtor  subject  thereto,  is 
tbe  mere  commencement  of  the  execution,  which, 
being  an  entire  tbfng,  may  be  completed  by  levy 
and  sale  after  tbe  debtor's  death,  as  tbe  death 
of  the  debtor  does  not  discharge  the  lien. 

If  an  execntlon  Is  In  the  bands  of  a  sheriff 
at  and  before  the  death  of  tbe  debtor,  it  was 
held.  In  Logsdon  v.  Splvey  (1870)  54  111.  104, 
that  a  levy  made  subsequent  to  bis  death  was 
binding  upon  bis  representatives  and  creditors. 

A  statute  which  provided  that  no  proceeding 
should  be  Instituted  before  the  end  of  one  year 
from  the  death  of  a  debtor  to  enforce  the  Hen 
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of  &ay  judgment  was  held  not  to  appl;  to  an 
«x«cutlon  Issued  Id  the  lifetime  of  a  debtor, 
when  another  statute  provided  that  the  death 
of  a  defendant  after  an  ezecatlon  was  placed 
In  the  hands  of  the  sheriff  should  not  afTect 
proceedings  thereon.  Blnmenttaal  t.  Tlbbltn 
(1903;  Ind.)  66  N.  E.  159. 

One  of  tha  questione  In  Hanson  v.  Barnes 
(1831)  3  Gill  &  J.  359,  22  Am.  Dec.  322,  was 
whether,  If  the  debtor  died  after  the  ieeuance 
of  a  fl.  fa.  to  the  sheriff,  the  writ  was  thereby 
suspended  nntll  scire  facias  bad  been  had 
ai:alnst  the  heir  and  terre-tenants.  The  court, 
white  recognizing  as  a  general  principle  the 
mle  that  where  a  new  person  la  to  be  beneflted 
or  charged  tqr  the  execution  of  the  Judgment 
there  ought  to  be  a  scire  facias  to  make  blm  a 
party,  held  that  It  did  not  apply  where  the 
new  party  became  Interested  after  the  process 
was  regularly  in  the  bands  of  the  officer  for  exe- 
cution, as  otherwise  by  auccesslvfl  alienations 
and  descents  the  plaintiff  mi^t  be  defeated  ad 
{n/IfiK»fli  In  the  satisfaction  of  his  Judgment 

An  execution  was  Issued  after  judgment  upon 
goods  previously  attached.  Subsequent  to  the 
Issuance  of  execution  the  debtor  died.  After- 
ward the  goods  were  taken  nnder  the  execution 
and  sold.  An  action  of  trover  for  the  goods, 
by  the  subsequently  appointed  administrator  of 
the  debtor,  was  not  sustained,  the  court  stat- 
ing that,  leaving  out  of  consideration  any  stat- 
utory provisions,  nothing  could  be  more  clearly 
settled  than  the  principle  that,  if  a  defendant 
dies  after  execntlon  and  before  service,  it  is 
the  duty  of  the  sheriff  to  proceed  to  execute 
the  writ,  because  the  debtor's  goods  are  bound 
by  the  teste,  and  held  that  In  this  Instance  the 
goods  were  as  much  bound  by  the  previous  at- 
tachment as,  under  the  common-law  rule,  they 
wonld  be  bound  by  the  teste  of  the  writ. 
Orosvenor  v.  Gold  (1812)  9  Mass.  214. 

An  execution  was  Issued  Id  the  debtor's  life- 
time, and  after  his  death  levied  on  a  slave  as 
hie  property.  His  executors  gave  a  forthcom- 
ing bond,  which  was  forfeited,  and  an  execution 
thereupon  Issued  against  them  and  was  levied 
upon  tJie  eame  slave.  Upon  an  attempt  to  quash 
the  execution,  the  court  stated  the  rule  to  be 
that  If  au  execution  Is  sued  out  in  the  lifetime 
of  the  debtor,  but  he  dies  before  a  levy,  no  scire 
facias  Is  required  to  renew  the  Judgment,  but 
execution  may  be  perfected  forthwith  by  his  per- 
sonal representatives,  and  held  that  the  giving 
of  the  bond  did  not  change  the  situation,  as 
It  was  but  a  step  in  the  proceedings,  and  the 
usual  course  of  the  law,  which  the  executors  bad 
the  privilege  of  taking,  and  did  not  render  nec- 
essary, either'  a  Judgment  or  execatloo  in  form 
against  the  executors,  although  the  execution 
on  the  bond  operated  against  them  individually, 
and  not  in  their  capacity  as  executors.  Thomp- 
loa  V.  Boss  (18SS)  26  Utsa.  198. 

A  sale  under  an  execntlon  issued  prior  to 
the  death  of  the  judgment  debtor,  but  not  exe- 
cuted until  afterwards,  wsb  held  lawful,  in 
Walt  V.  Savage  (N.  J.  Eq. ;  1888),  13  Cent. 
Rep.  348.  15  Atl.  225,  the  court  stating  that 
In  New  Jersey  the  law  Is  well  settled  against 
the  contention  that  such  a  sale  would  not  be 
effectual  without  first  reviving  the  Judgment 
by  scire  facias. 

The  statute  providing  that,  "where  any  exe- 
cution shall  be  Issued  by  a  Justice  of  the  peace, 
and  levied  on  personal  property,  sucb  property 
shall  be  .  .  .  bound,  by  and  from  the  levy 
of  Euch  execution,  and  not  from  the  teste  there- 
of," was  held,  Id  ATCarson  v.  Richardson  (1836) 
18  N.  C.  (1  Dev.  &  B.  L.)  BOl,  to  be  for  the 
protection  of  Innocent  purchasers,  and  not  to 
apply  to  the  defendant  In  the  execution  and  his 
representatives,  as  to  whom  goods  were  still 
bound  by  the  teste  of  the  writ;  so  that,  If  a 
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debtor  died  after  the  Issuance  of  execution,  but 
before  a  levy,  levy  and  sale  might  be  made- 
OD  the  goods  In  the  hands  of  the  adminlitrator 
without  scl.  fa.  against  him. 

At  the  time  of  a  debtor's  death  Justice'* 
executions  against  him  were  in  the  hands  of  • 
constable.  Subsequent  to  the  death  of  the- 
debtor,  no  personalty  being  available,  the  exe- 
cutions were  finally  levied  upon  real  estate,  with- 
notice  to  the  heirs  of  such  levies.  Afterwards 
vend.  ex.  was  Issued  and  the  property  sold. 
The  levy  and  sale  were  held  good  as  against 
executions  subsequently  Issued  from  a  court  of 
record,  and  revival  against  the  heirs  by  scire- 
faclas.  Parish  v.  Turner  (1844  )  27  N.  C.  (5 
Ired.  L.)  2T». 

A  set  fa.  warning  the  widow  EDd  heirs  of 
a  deceased  Judgment  'debtor  was  held  unneces- 
sary In  Davey's  EsUte  (1800)  9  Pa.  Co.  Ct 
125,  where  the  fl.  fa.  was  issued  before  tha 
death  of  the  debtor,  althoo^  levy  was  mttd*- 
afterwards,  when  InqulsitloD  was  waived  In  ■ 
note  upon  which  Judgment  was  entered. 

An  execution  Is  held  to  be  pending  from  the- 
moment  It  Issues,  in  Deering  v.  Wlsler  (1696) 
21  Pa.  Co.  Ct.  156,  and  the  statute  reqnirlng' 
scire  facias  against  the  personal  representative* 
of  a  deceased  Judgment  debtor  before  the  Issn- 
ance  of  an  execution  for  the  levy  and  sale  of 
his  real  or  personal  estate,  declared  not  tf> 
apply. 

The  lien  of  an  execution  upon  a  debtor'* 
choses  in  action.  Issued  In  his  lifetime  but  not 
enforced,  continues  after  his  death  as  against 
the  otber  creditors  of  the  debtor,  as  held  ta 
Trevlltlau  v.  Guerrant  (1879)  31  Oratt  625. 

d.  After  levy,  but  before  aale. 

The  doctrine  that  the  death  of  the  debtor 
after  a  levy  suspends  proceedings  under  the- 
execution  has  a  numerous  following,  although 
the  decisions  are  based  on  various  grounds, 
some  holding  that  a  revivor  Is  necessary  before* 
proceeding  further,  while  in  other  states  the 
attachment  of  probate-court  jurisdiction  upon 
a  debtor's  death  prevents  the  enforcement  of 
a  judgment  except  under  the  admlnistratioik' 
system  prescribed  by  statute;  and  this  rola  i* 
held  not  to  be  affected  by  the  ftict  that  a  levy 
had  previously  been  made.  Other  reasons  are> 
also  given,  as  will  be  sesD  by  &  refersDce  to  tte- 
cases  following. 

In  Fry  v.  Branch  Bank  (1849)  16  Ala.  282, 
an  executloD  was  Issued  aud  levied,  but  no  sale- 
made  before  the  death  of  the  debtor.  The  court 
held  that  a  levy  on  real  estate,  under  the  pre- 
vailing statute,  unlike  a  levy  on  personalty,  did 
not  devest  the  debtor  of  the  title  until  the  sale- 
and  execution  of  the  deed  by  the  sberlff,  and 
therefore  the  land  remained  in  the  debtor  untl) 
his  death,  and  then  passed  to  his  heirs. 

But  a  later  Alabama  case,  Jones  v.  Rar 
(1874)  60  Ala.  699  (infra,  this  division),  held* 
that  a  sale  of  land  was  valid  after  the  debtor's- 
deatb,  when  a  levy  bad  been  Diade  in  hla  life- 
time, and  the  lien  thus  acqnlred  not  alloweA 
to  lapse. 

Revivor  seems  to  be  a  prerequisite  In  Ar- 
kansas, as  held  In  State  Bank  v.  Etter  (1854)15 
Ark.  208,  where,  after  an  execution  was  issueif 
to  another  county  and  levied  upon  land  situate- 
therein,  but  returned  without  a  sale,  tbe  debtor- 
died.  Afore  than  two  years  after,  the  plain- 
tiff, without  revival  of  tbe  judgment  against  the 
administrator,  sued  out  a  writ  of  vend.  ex.  The 
court  held  that  this  could  not  be  done  without 
reviving  the  Judgment  against  the  admfnla- 
trator,  or  heir,  whether  the  former  levy  cre- 
ated a  Hen  or  not.  Further,  It  was  held,  a» 
tbe  statute  Is  silent  on  tbe  subject,  that.  It  ap- 
pearing that  after  the  levy  was  made  tbe  wrlt^ 
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was  returned  without  a  sale  of  the  property  by 
the  order  of  tbe  plaintiff,  and  no  farther  ateps 
were  taken  for  over  two  years,,  sach  delay  was 
sufficient  to  displace  the  lien  of  the  lery  and 
render  It  of  no  effect  as  a  defense  to  an  after- 
acquired  title. 

Before  tbe  death  of  the  debtor.  In  Barber  t. 
Peay  (18T0)  81  Ark.  892,  an  execution  was  Is- 
sned  and  leried  npon  real  property,  but  no  sale 
made.  After  his  death  the  Judgment  was  re- 
vived against  the  administrator,  and  a  vendi- 
tioni exponas  Issued  to  sell  the  premises  previ- 
ously levied  on.  It  was  contended  that  tbe 
Judgment  creditor  must  look  to  tbe  general  as- 
sets of  the  estate  of  decedent  for  payment  and 
could  not  Issue  vend.  ex.  after  the  death  of  the 
debtor,  but  the  court  held  to  tbe  contrary  on 
the  ground  that  the  levy  of  the  original  fl.  fa. 
on  the  lots  segregated  them  from  the  rest  of  the 
estate,  ami  created  a  specidc  Hen  upon  tbem 
which  could  t>e  enforced  by  a  sale  npon  vend, 
ex.  after  the  death  of  tbe  debtor,  upon  a  revival 
of  the  Judgment  against  his  administrator. 

Tbe  court  stated,  in  Powell  v.  Macon  (1883) 
40  Ark.  541  (supra.  III.  a,  1),  that,  had  exe- 
cution been  taken  oat  In  the  lifetime  of  the 
debtor,  and  levied  upon  lands,  then  a  specific 
Hen  would  have  been  created,  and  after  the 
debtor's  death  the  Judgment  might  have  been 
revived  and  the  land  sold,  but,  no  execution 
having  been  ao  Issned,  that  tbe  judgment  was, 
alter  the  debtor's  death,  subject  to  tbe  admin- 
istration system  of  the  surrogate's  court. 

So,  in  Hare  v.  Hall  (1883)  41  Ark.  372,  it 
is  held  that  where  tbe  levy  of  an  execution  un- 
der a  Judgment  was  made  In  tbe  lifetime  of  the 
Jn^iment  debtor  a  writ  of  vend.  ex.  is  permis- 
sible after  revivor  against  the  administrator. 

After  the  death  of  tbe  sole  Judgment  debtor, 
It  was  beld  Irregular,  In  Bristow  v.  Payton 
(1825)  2  T.  B.  Mon.  91,  IS  Am.  Dec.  134,  for 
the  sheriff  to  have  proceeded  further  under  the 
execution,  without  revivor,  although  several 
executions  had  been  issued  in  tbe  lifetime  of 
the  debtor,  and  levies  made. 

The  death  of  tbe  owner  of  land  after  a  levy, 
but  before  the  sale,  was  beld,  in  Huston  v.  Dan- 
can  (1866)  1  Bush,  205,  to  pass  the  whole  title 
to  bis  heirs ;  and  that  without  a  reriror  against 
tbem  there  was  no  title  subject  to  sale  by  tbe 
levj'lng  officer,  which  be  conld  pass  to  a  pur- 
chaser ;  and  that  such  a  sale  would,  therefore, 
be  void. 

The  question  In  Holeman  v.  Holeman  (1886) 
2  Bush,  314,  was  whether  the  power  of  the 
sheriff  to  enforce  his  levy  by  a  sale  of  the  land 
did  or  did  not  cease  by  the  death  of  the  de- 
fendant in  tbe  execution.  Tbe  court  decided 
that  the  sheriff's  power  did  cease  In  such  an 
event,  mainly  for  tbe  reason  that  the  statute 
confers  certain  rights  upon  the  defendant  In  su 
execution  without  making  any  provision  for 
their  exercise  by  another  in  tbe  case  of  bis 
death ;  the  court  further  beld,  however,  that 
the  lien  of  the  levy  upon  the  land  was  not  dis- 
cbarged  by  the  death  of  the  debtor,  but  might 
be  enforced  in  equity  against  tbe  estate. 

Where  a  debtor  died  after  levy  of  execution, 
hot  before  sale,  it  was  beld.  In  Burge  r.  Brown 
(1869)  5  Bush,  6S5,  96  Am.  Dec.  369,  that  a 
revivor  of  the  Judgment  against  the  heirs  was 
necessary  in  order  to  give  a  valid  title  to  a  pur- 
chaser at  the  execution  sale ;  the  court  further 
stated,  however,  tbat  the  execution  creditors 
by  their  levy  In  tbe  debtor's  lifetime  obtained  a 
legal  lien  on  the  property  which  was  not  de- 
stroyed on  his  death,  and  could  be  enforced  la 
equity. 

From  a  brief  memorandum  of  decision  in 
Howe  V.  Lane  (1887)  8  Ky.  L.  Rep.  783,  it 
appears  to  have  been  held  that  the  death  of 
the  defendant  in  an  execution  which  has  been 
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levied  upon  personal  property  does  not  dis- 
charge the  levy,  but,  until  it  is  revived,  sus- 
pends  all  power  in  the  sheriff  except  to  main- 
tain the  status  existing  under  tbe  levy  when 
tbe  defendant  died. 

In  determining  whether  a  levy  made  in  tbe 
lifetime  of  the  debtor  was  valid,  the  coart  said, 
In  Campau  v.  Barnard  (1872)  2B  HIch.  881, 
that,  If  it  was  not,  it  could  not  be  cured  of  auy 
radical  defect  by  proceedings  after  his  death. 

Land  was  sold  after  tbe  death  of  tbe  debtor 
uuder  an  execution  Issued  and  levied  in  his 
lifetime.  In  Barden  t.  U'Klnne  (1828)  11  N. 
O.  (4  Uawks)  278,  15  Amu  Dec.  519,  without 
furtber  writs  or  proceedings  of  any  kind.  Tbe 
case  turned,  however,  not  on  the  death  of  the 
debtor,  but  uu  the  sheriff's  omission  to  issue 
vend.  ex.  before  making  the  sale,  which  the 
court  held  was  fatal  to  the  validity  of  a  sale 
of  land, 

A  vend.  ex.  Issued  without  scire  facias 
against  tbe  heirs  of  a  deceased  debtor  was  held 
void  in  Samuel  v.  Zacbery  (1844)  26  N.  C.  (4 
Ired.  L.)  377,  although  fieri  facias  bad  been  is- 
sued and  levied  upon  the  land  of  the  decedent 
In  his  lifetime,  'rhe  court  said  that  the  rule 
would,  of  course,  be  different  In  the  case  of  per- 
sonal property  levied  upon  In  the  lifetime  of 
the  defendaDt,  but  tbat  land  on  tbe  death  of 
the  ancestor  descends  to  tbe  heir  cum  outre. 

T.  Sure  (1680)  82  N.  C  428,  held  that 
leave  granted  by  the  clerk  upon  motion  before 
him  to  Issue  a  writ  of  vend.  ex.  more  than  three 
years  subsequent  to  tbe  death  of  the  Judgment 
debtor,  after  notice  to  bis  administrator  and 
heirs  at  law,  but  not  to  a  grantee  of  tbe  land 
who  had  purchased  it  in  the  lifetime  of  tbe 
debtor,  when  execution  bad  been  issued  and  the 
land  levied  upon  previous  to  his  death,  was 
without  autborlty  and  sale  under  it  a  nullity, 
for  the  reason  that  the  proceeding,  being  regu- 
lated by  statute,  should  have  been  in  the  form 
of  an  action,  and  not  before  the  clerk. 

A  sale  of  land  made  under  a  writ  of  vend.  ex. 
issued  several  years  after  the  death '  of  tiie 
debtor  without  scire  facias  against  bis  heir  was 
held  nail  and  void  In  Barfleld  v.  Barileld  (1893) 
113  N.  C.  230,  18  8.  B.  50S. 

But  In  Benners  v.  Bhinehart  (1890)  107  N. 
C.  705,  12  S.  B.  460  {infra,  this  division),  the 
purchaser  at  such  a  sale  was  held  to  acquire 
a  good  title,  although  in  this  Instance  the  par- 
chaser  was  the  Judgment  creditor. 

In  Wood  Colwell  (1859)  34  Fa.  92,  It  was 
held  that,  under  the  prevailing  statute,  a  ven- 
ditioni exponas  could  not  issue  after  the  de- 
fendant's death  without  a  scire  facias  against 
bis  executor  or  general  representative,  although 
a  fl.  fa.  was  Issued  and  levy  made  In  his  life- 
time. The  fi.  fa.  herein,  however,  was  a  tes- 
tatum fl.  fa. 

But  a  later  Penusylvanla  decision,  Connell 
V.  O'Nell  (1893)  154  Pa.  582.  26  Atl.  607  (in- 
fra,  this  division).  Is  apparently  In  conflict.  In 
the  latter  case,  however,  the  levy  was  upon 
personalty. 

In  Overton  v.  Perkins  (1837)  10  Terg.  828, 
a  venditioni  exponas  Issued  several  years  after 
tbe  death  of  tbe  Judgment  debtor,  without  re- 
vivor, was  declared  void  although  execution  was 
Issued  and  a  levy  made  in  the  lifetime  of  the 
decedent.  In  so  deciding,  the  coart  makes  a 
distinction  between  personalty  and  realty,  hold- 
ing that  In  the  former  tbe  sheriff,  by  levying 
and  taking  the  goods  Into  bis  possession,  ac- 
quires a  special  property  therein,  so  tbat  he  may 
sell  tbem  after  the  return  day  of  the  execution 
Is  passed,  but  that,  by  levying  upon  land,  no 
special  property  is  acquired  tberein  by  blm,  and 
be  cannot  sell  it  after  tbe  execution  has  spent 
its  force.  The  creditor  suggesta  that  the  trne 
ground  upon  which  to  have  put  this  decision 
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waa  the  laches  of  the  juagmeot  creditor  Id  pnr- 
aalng  bis  right  to  sell  after  the  lien  of  the 
lerr  was  obtained,  but  this  gTouDd  Is  not  di- 
rectly relied  upon  In  the  opinion. 

A  venditioni  exponas  tested  after  the  death 
of  the  Jud^ent  debtor,  tipon  which  sale  was 
had,  was  held  void  in  Stockard  v.  Plnkard, 
(184I>)  6  Humph.  119,  although  executions  were 
Issued  and  levied,  sod  a  vend,  ex.  Issued,  but 
returned  without  sale.  In  the  lifetime  of  the 
debtor.  The  court  stated  that  the  land  de- 
scended to  the  heir  upon  the  ancestor's  death, 
and  was  not  liable  to  bis  debts  until  It  should 
appear,  by  proceedloga  against  the  admlDls- 
trator,  that  the  personal  assets  were  exhansted, 
after  which  the  lauds  of  the  heirs  might  be  ren- 
dered liable  by  scire  facias,  and,  as  this  was 
not  done,  that  the  sale  was  void. 

Overton  r.  Perkins  (1887)  10  Xmg.  828, 
ntpro,  was  approved  of,  arguendo.  In  Ruther- 
ford V.  Read  (1846)  S  Humph.  423,  the  court 
statins  that  It  approved  of  the  doctrine  that, 
when  the  death  of  the  owner  of  land  previ- 
ously levied  on  took  place  before  the  sale,  the 
inheritance  descended  to  Uie  heirs,  and  the 
shorirr,  with  or  without  a  vend.  ex.  conld  not 
make  a  valid  sale  until  scire  fadai  had  been 
had  against  the  heirs. 

The  qo«fstlon  in  Chandler  v.  Burdett  (1857) 
20  Tex.  42,  was.  What  Is  the  effect  of  the  death 
of  a  judgment  debtor  after  a  levy  under  exe- 
cution but  before  sale?  It  was  held  that,  under 
the  statute,  the  execution  abated  upon  the  death 
of  the  debtor,  and  the  whole  estate  came  under 
the  control  of  the  prol^ate  court  to  be  dis- 
tributed in  the  order  directed  by  statute. 

The  identical  question  arose  In  McUlller  r. 
Butler  (1857)  20  Tex.  404.  and  was  decided  on 
the  same  grounds  as  Chandler  v.  Burdett 
(1857  )  20  Tex.  42,  8upra,  except  that  It  was 
further  held  that  an  execution  creditor  having 
levied  open  the  property  before  the  death  of  the 
debtor,  may  have  a  sale  of  the  same  afterwards 
under  certain  statutory  conditions  by  order  of 
the  county  court,  obtained  after  the  appoint- 
ment of  an  administrator. 

And  so,  in  Burdett  v.  Chandler  (1858)  22 
Tex.  14,  It  was  beld  that,  where  a  Judgment 
creditor  had  Issued  execution  and  levied  upon 
property  of  a  deceased  Judgment  debtor  In  his 
lifetime,  the  county  court  might  authorise  a  sale 
of  the  property  subject  to  such  lien,  after  the 
death,  upon  a  six  jnonths'  credit.  In  satisfac- 
tion of  the  debts  and  Kens  of  the  Judgment 
creditor. 

The  execution.  In  Cook  v.  Sparks  (1877)  4T 
Tex.  28,  was  issued  and  levied  in  the  lifetime 
of  the  Judgment  debtor,  but  no  sale  was  bad 
thereunder  until  after  the  debtor's  death  and 
about  nine  years  after  the  original  levy,  when 
vend.  ex.  was  Issued  and  sale  bad.  Tbe  court 
beld  such  an  execution  voidable  rather  than 
void,  and,  although  it  appeared  that  tbe  debt- 
or's estate  was  being  administered  by  his  wife 
according  to  a  will,  and  without  the  control 
of  the  probate  conrt.  It  was  held  that  tbe  exec- 
utrix could  set  aside  tbe  levy  and  sale,  as  the 
Judgment  had  not  been  revived  against  her. 

In  the  words  of  the  court  in  Taylor  v.  Snow 
(1877)  47  Tox.  462,  28  Am.  Rep.  311,  It  la 
held  that,  "while  a  sale  of  property  under 
execution  after  the  death  of  the  defendant  Is 
relatively  void,  and  that  the  title  acquired  by 
the  purchaser  at  such  sale  cannot  be  maintained 
against  the  administrator,  or  parties  acquiring 
their  title  under  and  through  the  administra- 
tion, and  that  such  sale  may  be  avoided  by  any 
party  having  an  interest  In  the  property  if  he 
should  seek  to  do  so  in  the  proper  time  and 
manner, — this  cannot  be  done  where  there  has 
not  been,  and  cannot  be,  any  administration 
upon  the  estate,  in  a  collateral  proceeding, 
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.  .  .  upon  grounds  going  to  tbe  validity  of 
tbe  Judgment  Itself,  rather  than  the  execution." 

Where  the  debtor  was  alive  at  the  time  exe- 
cution was  Issued,  but  was  dead  when  the  sale 
was  had.  It  waa  held  that  the  sale  was  not 
absolutely  void,  and  so  not  liable  to  attack  In 
a  collateral  proceeding  by  the  heir.  Upon  re- 
hearing the  coart  explained  that,  when  admin- 
istration has  been  opened  upon  an  estate,  the 
probate  laws  apply,  so  that  a  sale  under  ezeen- 
tloa  would  be,  as  to  the  administrator,  absolutely 
of  no  effect ;  but  that,  there  being  no  administra- 
tion In  this  Instance,  the  heir  took  tbe  Inbwit- 
ance  bordened  with  the  debt  of  bis  ancestor, 
and  hence  a  sale  under  execution  would  be,  ai 
to  him,  only  irre^lar  and  voidable,  in  a  di- 
rect proceeding  within  a  reasouable  time.  Pierce 
V.  Logan  (1883)  2  Poaey  Unrep.  Cas.  (Tex.)  856. 

But  a  majority  of  the  states  favor  the  the- 
ory that  a  levy  in  tbe  debtor's  lifetime  cre- 
ates a  binding  lien  upon  the  property  levied 
upon  which  Is  not  affected  by  the  debtor's  death 
subsequently,  hut  before  tbe  sale. 

It  seems  to  have  been  held  In  SutclilT 
Saunderson  U868)  3  Keble,  895,  that  where, 
after  the  levy  of  an  execution  upon  a  cow,  the 
testator  died,  the  lien  of  the  levy  was  binding 
upon  the  very  property  levied  upon,  which  was 
thenceforth  In  cuatodia  legis,  and  exempt  from 
being  administered  upon  by  the  executors. 

From  Caperton  v.  Martin  (1843)  5  Ala.  220, 
it  appears  that,  where  execution  upon  a  Judg- 
ment Is  begun  by  a  partial  levy,  the  lieu  upon 
the  personal  estate  la  fixed  and  absolute,  and 
Is  not  destroyed  by  the  subsequent  death  and 
Insolvency  of  tbe  defendant. 

Under  a  statute  providing  that  a  writ  of 
fieri  facias  issued  and  received  hy  the  sberUE 
during  the  life  of  the  defendant  may  be  levied 
after  hts  decease,  or  an- alias  Issued  and  levied. 
If  there  has  not  been  the  lapse  of  an  entire 
term,  so  as  to  destroy  the  lien  originally  cre- 
ated, it  was  held,  in  Jones  v.  Ray  (1874)  00 
:  Ala.  509,  that  a  sale  of  land  was  valid,  made 
after  tbe  debtor's  death,  hut  under  an  execa- 
tion  Issued  and  levied  in  hie  lifetime. 

The  right  of  a  wife  to  dower  In  slaves  under 
a  claim  that  they  belonged  to  her  husband  at 
the  time  of  his  death  was  denied  In  Amett  v. 
Arnett  (1SG3)  14  Ark.  57,  where  it  appeared 
that  prior  thereto  they  were  levied  upon  under 
an  execution  by  virtue  of  which  they  were  sold 
after  hie  death. 

But  from  later  Arkansas  cases,  swpro, -this 
dlvisioD,  revivor  seems  to  he  regarded  as  a  pre- 
requisite before  proceeding  to  sell. 

In  Hudgins  v.  McLain  (1902;  Ga.)  42  S.  B. 
489,  the  court  refused  to  set  aside  a  sheriff's 
sale  made  after  the  Judgment  debtor's  death 
hut  under  an  executloD  Issued  in  bis  lifetime, 
although  at  the  time  of  the  sale  no  legal  rep- 
resentative had  been  appointed  over  the  es- 
tate, and  there  were  minor  heirs  of  the  de- 
ceased, and  there  were  claims  against  the  es- 
tate of  higher  dignity  than  the  Judgment  un- 
der which  execution  was  Issued. 

flxecutlon  was  Issued  and  levied  In  the  life- 
time of  the  defendant,  and  two  montbs  Bubse> 
quent  to  his  death  the  property  levied  upon  was 
sold,  without  notice  of  the  judgment,  to  his 
executor,  administrator,  or  heirs.  In  Davis  v, 
Moore  (1882)  103  111.  445.  The  court  beld 
that  the  statutory  provision  that  no  sale  shall 
he  had  on  any  judgment  until  at  least  three 
months'  notice  In  wrltlug  of  the  existence  of 
such  judgment  shall  be  given  to  the  executor, 
administrator,  or  heirs  of  the  deceased,  "be- 
fore issuing  execution  or  proceeding  to  sell," 
had  no  reference  to  cases  In  which  execQtlon 
was  issued  and  levied  In  the  lifetime  of  the 
debtor,  but  referred  only  to  judgments  which, 
after  the  death  of  the  defendant.  It  would 
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have  b«en  necessarr  at  common  law  to  rerire 

4>y  Bcire  facias,  before  iseulng  execution,  and 
that  in  this  case,  after  the  death  of  defendant. 

■there  remained  only  the  duty  of  the  sheriff 
to  Mil,  fixed  and  determined  by  the  levy  pre- 
Tlously  made. 

Where  an  execution  was  IsBued,  and  a  levy 

-made,  in  the  lifetime  of  the  debtor.  It  was  held, 
in  Doe  em  dem.  Wolf  t.  Heath  (1844)  7  Blackf. 
1S6  tliat  the  execution  might  be  completed  by 

■a  sale  of  the  property  levied  on,  notwithstand- 
ing the  death  of  the  debtor. 
And  in  Doe  em  dem.  Morpliy  ▼.  Hayes  (1853) 

■4  Ind.  117,  under  aimilar  clreamataneea.  It 
wts  held  that  the  sale  ml^t  be  completed  by 

■a  writ  of  vend.  ex.  Issned  after  his  death.  As 
the  court  states,  "these  two  writs  are  In  fact 
bnt  one  writ, — the  one  designed  to  complete 
what  the  other  bad  commenced." 

In  Mead  v.  UcFadden  (1ST9)  68  Ind.  340, 
After  an  execution  was  issued  and  levied  on  real 

property  the  debtor  died,  and  his  widow  claimed 
tbe  premises  levied  on  under  a  statute  provid- 
ing that  a  widow  is  entitled  to  %&00  In  value  of 
the  property  of  her  deceased  husband,  and,  If 
the  personal  property  Is  Insufflclent  to  make 
said  sum,  the  deHclt  shall  be  a  Hen  upon  the 

xea.1  estate  of  the  decedent,  to  be  paid  In  the 
same  order  as  Judgments  and  mort^ges ;  but 
tbe  court  held  that  tbe  lien  of  the  Judgment  un- 

•der  which  execution  was  Issued  attached  in 
tbe  lifetime  of  the  debtor,  and  took  precedence, 
while  tbe  widow's  claim  only  accrued  at  his 

•death. 

Proof  of  the  death  of  the  defendant  In  an 
«zecation  at  the  date  of  sale,  merely,  without 
reference  to  tbe  time  when  tiie  execatlon  was 
Jeened,  was  rejected  becaiwe  It  coold  not  affect 
the  validity  of  the  sale,  In  Sprott  v.  Reid 
(1852)  3  G.  Greene.  492,  66  Am.  Dec.  64S. 

The  court  says,  In  Oreen  v.  UcMurtry  (1878) 
20  Kan.  189,  at  194 :  "In  sinne  eases,  after  Ju- 
risdiction has  been  obtained,  and  some  partieu* 
lar  proceeding  has  been  commenced  before  tbe 
■death  of  either  party,  such  particular  proceed- 
ing may  be  carried  on  to  completion  after  the 
•death  of  one  or  both  of  the  parties,  the  whole 
thing  relating  back  to  the  time  of  the  com- 
mencement of  tbe  proceeding.  This  Is  Illus- 
trated br  sale  of  property  on  execution  after 
the  death  of  one  of  the  parties,  where  tbe 
property  was  levied  on  under  such  execution 
I>efore  such  death." 

Before  the  death  of  tbe  debtor.  In  Coffin  v. 
Freeman  (1892)  84  Me.  841,  24  Atl.  986,  the 
execution  had  been  Issued  and  levied,  and  no- 
tice of  sale  given.  The  court  held  that  the 
execution  process  was  not  arrested  by  the 
death  of  the  debtor,  but,  as  the  seizure  was 
made  and  the  writ  partially  ezecnted  during 
tbe  lifetime  of  the  Judgment  debtor,  the  sherllf 
might  lawfully  complete  the  execution  of  the 
process  thus  commenced. 

In  deciding  that  land  levied  on  by  a  fieri 
fiiclas  in  the  lifetime  of  tbe  debtor  may  be  sold 
-after  his  death,  the  court.  In  Jones  v.  Jones 
(1627)  1  Bland  Cb.  443.  18  Am.  Dec.  327,  states 
that  the  real  estate  Is  thus  Intercepted  In  Its 
descent  and  evicted  from  the  hands  of  tbe  heir, 
wfaoae  Interest  cannot  be  allowed  In  any  man- 
ner to  retard  or  turn  aside  an  execution  which 
has  In  fact  or  by  relation  been  sued  out  In  the 
lifetime  of  the  debtor. 

It  appeared  in  Boyd  v.  Harris  (1849)  1  Ud. 
Cb.  406,  that  Judgments  were  rendered  and  exe- 
cutions  upon  them  Issued  and  levied  against 
the  debtor  In  bis  lifetime  and  enjoined  by  him. 
The  court  held  that,  upon  the  dissolution  ef 
the  injunction  subaequeut  to  bis  death,  nothing 
more  was  necessary  to  authorize  the  sheriff 
to  sell  but  a  writ  of  vend,  ex.,  ae  the  lands  were 
in  euatodia  IcgUi,  and  tbe  death  of  the  debtor 
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subsequent  to  the  levy  Interposed  no  obstacle 
to  the  further  proceedings  of  the  sherlfF. 

The  court  says,  obiter.  In  Hochgraef  v.  Ilen- 
drie  (1887)  66  Mich.  556.  34  N.  W.  15,  that  the 
Michigan  statutes  recognize  and  continue  the 
common-law  rule  that  after  levy  an  execution 
sale  will  be  had  without  reference  to  tbe  death 
of  the  Judgment  debtor,  and  that,  in  case  of  an 
attachment  (referring  to  Smith  t.  Jones  [1867] 
15  Mich.  281),  it  holds,  and  the  land  may  be 
sold  although  the  defendant  dies  before  Judg- 
ment. 

After  tbe  Issuance  and  levy  of  an  execution 
and  during  a  suspension  of  proceedings  but  be- 
fore the  suing  out  of  vend.  «[.,  tbe  debtor  died, 

In  Taylor  v.  Doe  (1851)  13  How.  287,  14  U 
ed.  149.  It  was  Insisted  that  the  Issuance  of 
vend.  ex.  and  proceedings  thereon  after  tbe 
death  of  the  Judgment  debtor,  without  rerival 
of  the  Judgment  against  the  personal  represent- 
ative, was  Irregular.  This  contention  was 
not  supported,  however,  it  being  held  that,  by 
the  levy,  the  Judgment  lien  attached  specifically 
upon  the  property  levied  upon,  and  determined 
the  rights  of  those  concerned,  and  that  the  sus- 
pension of  proceedings  wrought  no  change  In 
tbe  position  of  tbe  parties,  so  that  the  vend, 
ex.  was  merely  a  continuation  and  completion 
of  the  previous  execution  and  levy  by  which  the 
property  bad  been  appropriated,  and  the  sale 
had  thereunder  was  therefore  regular  and  valid. 
This  case  arose  In  the  nortbeni  district  of 
Mississippi. 

The  question  Involved  In  Mundy  v.  Bryan 
(1853)  18  Mo.  2U,  was  as  to  the  validity  of  a 
sale  of  real  estate  after  the  death  of  a  de- 
fendant upon  an  execution  Issued  and  levy  made 
In  bis  lifetime.  The  court  held  the  sale  was 
not  void,  being  but  voidable  at  most,  and  that 
the  purchaser  would  acquire  title  to  tbe  es- 
tate sold.  This  decision  was  made  under  the 
law  as  It  stood  prior  to  1845,  the  court  atat* 
ing  that  tbe  question  could  not  arise  under  tbe 
law  as  It  stood  in  1853,  as  the  Revised  Code 
provided  for  such  an  occurrence. 

While  conceding  that  executions  against  the 
property  of  decedents  have  been  prohibited  In 
Missouri  since  the  act  of  1827,  which  required 
a  resort  to  the  probate  court  to  settle  any  con- 
troversies in  regard  to  tbe  estate  of  decedents, 
the  court  held,  In  IjCwIb  t.  Coombs  (1875)  60 
Mo.  44,  that  a  levy  and  sale  was  not  void  so  as 
to  be  liable  to  Impeachment  in  a  collateral 
proceeding,  when  It  was  against  tbe  property 
of  a  man  not  known  by  either  tbe  oflScer  or  pur- 
chaser to  be  dead,  althoui^  he  did  in  fact  die 
between  the  levy  and  sale,  as  was  attempted  to 
be  shown  In  a  subsequent  action  of  ejectment 
by  a  representative  of  tbe  decedent  against  tbe 
purchaser. 

The  delivery  of  an  execution  to  tbe  sberilf 
In  the  lifetime  of  the  Judf^ment  debtor  was  held, 
in  Becker  v.  Becker  (1866)  47  Barb.  498,  to 
bind  his  personalty,  and  authorize  a  sale  there- 
of after  his  death. 

A  sale  ot  real  property  had  after  tbe  death 
of  a  debtor,  without  revivor,  under  an  execution 
Issned  In  his  lifetime,  was  held  regular  In 
Wood  V.  Moorbouse  (1869)  1  Lans.  410. 

And  in  (1871)  45  N.  Y.  3S8,  upon  appeal  the 
court  stated  that.  If  either  plaintiff  or  defend- 
ant dies,  or  any  other  change  of  interest  oc- 
curs, after  execution  Is  Issued  and  partially 
executed,  tbe  rule  that  there  must  be  a  revival 
of  the  Judgment  by  scire  facias  does  not  apply. 

There  having  been  a  Judgment,  execution, 
levy,  and  advertisement  In  the  lifetime  of  a 
Judgment  debtor,  a  sale  after  his  death  was 
held  to  be  authorlssed  and  etfectual  to  pass  his 
title  In  the  property  so  levied  upon  In  bis  life- 
time. In  Ilolman  v.  Holman  (1872)  66  Barb. 
215. 
2S 
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Tbe  Jadgnient  creditor,  who  wm  tha  par- 
vhaser  at  a  sale  under  execution  had  after  tbe 
death  of  the  debtor,  was  held  to  bare  acquired 
a  good  title.  In  Bennera  t.  Rhinehart  (1800) 
107  N.  C.  703.  12  S.  B.  450,  It  appearing  that 
the  execution  was  tMued  before  the  debtor's 
death.  Some  doubt  was  expressed  as  to  wheth- 
er a  Jodgment  creditor  came  within  this  general 
rale  as  to  purchasers,  but  tbe  court  held  that 
at  most  his  title  would  be  voidable  only,  and 
liable  to  be  set  aside  only  In  a  direct  proceeding 
for  that  purpose. 

But  K6  other  North  Carolina  eases  tupra. 
tbli  diTlslon,  holding  tbat  rerlvor  as  provided 
by  statute  is  necessarr. 

After  an  execution  had  been  Issued  and  lands 
levied  apon  thereunder,  the  Judgment  debtor 
died,  after  which  the  landi  were  Mid  under  a 
■nod.  ex.  without  proceedings  to  make  hli  rep- 
resentative parties  to  the  judgment  The  sale 
was  held  valid  in  Blgelow  v.  Renter  (1874) 
25  Ohio  St.  542. 

It  was  declared  In  Bleecker  v.  Bond  (1820) 
4  Wash.  C  C.  6,  Fed.  Cat.  No.  1,535,  to  be  tbe 
practice  lu  Pennsylvania  that  the  death  of 
either  of  the  parties  after  tbe  Issnance  of  fleri 
facias  does  not  prevent  a  venditioni  exponas 
from  issuing  Immediately  upon  tbe  return  of 
the  fl.  fa.  levied  on  land,  and  that  a  oclre  facias 
la  not  necessary. 

But  scire  facias  Is  regarded  as  necessary  in 
Wood  V.  Colwell  <1850)  34  Pa.  92,  aupra,  this 
division. 

A  valid  levy  in  execution  upon  personalty  Is 
not  destroyed  by  the  death  of  the  defendant, 
m  held  In  Connell  v.  O'Netl  (1803)  154  Pa. 
682.  20  Atl.  607,  tbe  court  saying :  "The  grasp 
of  the  law  having  once  validly  attached,  its 
officer  must  go  on  and  complete  Its  duty." 

The  court  states  In  tbe  course  of  the  opin- 
ion In  Downer  v.  Bracfeett  (1842)  21  Vt.  600, 
that  the  law  as  laid  down  fn  the  ease  of  Oros- 
venor  v.  Qold  (1812)  0  Mass.  214,  that  goods 
attached  on  mesne  process  might  lawfully  be 
aold  by  the  itaerlff  open  execution,  although  the 
Jodgment  debtor  bad  died  Insolvait  after  the 
Judgment  and  award  of  execution  and  before 
the  sale,  was  undoubtedly  the  same  In  Vermont, 
notwithstanding  a  statutory  provision  that, 
when  the  estate  of  any  person  deceased  sboald 
be  Insolvent  and  tnsufflclent  to  pay  all  the  debts 
owing,  the  estate  should  be  distributed  pro  rata 
among  tbe  creditors  in  proportion  to  their  claim 
against  tbe  estate. 

The  Judgment  debtor  died  after  execution  had 
been  aaed  out  and  levied.  In  Sumner  v.  Moore 
(1830)  2  McLean,  60,  Fed.  Cas.  No.  18.010,  and 
the  court  declared  that  it  was  indisputable  Uiat 
In  such  a  case  execution  proceeds  as  If  death 
had  not  taken  place,  on  the  principle  tbat  an 
execution  Is  an  entire  thing. 

At  the  teste  of  an  execution  Issued  against  a 
corporation  In  Boyd  v.  Hankinson  (1807)  83 
Fed.  870,  and  at  the  time  of  tbe  levy  there- 
nnder,  the  corporation  was  In  tbe  full  enjoy- 
ment of  its  franchises,  but  was  dissolved  by  a 
proclamation  of  the  governor  before  the  sale 
took  place.  In  analogy  with  the  rule  in  regard 
to  natural  persons.  It  was  held  that,  tbe  sale 
waa  good,  tbe  court  atatlng  that,  "when  a  cause 
baa  been  tried.  Judgment  obtained  and  entered, 
and  execotlon  Issued  and  levied,  the  rights  of 
the  parties  have  become  fixed.  No  new  pro- 
ceedings are  necessary.  If  the  defendant  die 
after  this,  his  death  does  not  prevent  the  sale 
under  execution," 

e.  After  talt,  hut  before  e»eoution  of  deed. 

In  United  Statea  v.  Insley  (1802)  40  Fed. 
776.  tbe  defendant  bavlng  died  after  a  aale  by 
execution,  but  before  the  date  of  Oie  deed,  It 
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was  held  necessary  to  revive  tbe  action  befbre 

the  deed  could  be  executed ;  but  upon  a  sub- 
sequent bearing  of  this  suit  in  the  United 
Statea  circuit  court  of  appeals  ([1893]  4  C.  C 
A.  206,  12  U.  S.  App.  125,  54  Fed.  221),  this 
decision  was  not  supported,  tbe  court  stating 
that  the  deed  was  the  mere  evidence  of  trans- 
actions that  had  been  fully  consummated  in  the- 
llfetlme  ot  tbe  Judgment  debtor,  and,  notwith- 
standing tbe  failure  to  revive,  waa  valid.  Tbe 
last  decUlon  was  affirmed  upon  appeal  taken 
to  the  United  States  Supreme  Court,  and  re- 
ported in  (1803)  160  U.  8.  612.  87  ed.  1193, 
14  Sup.  Ct.  Rep.  158. 

IT.  CMt  death  of  debtor. 

In  Ashmore  v.  McDonnell  (1888;  Kan.)  10- 
Fac.  0S7.  where,  after  a  Judgment  was  ren- 
dered, but  Itefore  execution  was  Issued,  tbe 
Judgment  debtor  was  convicted  of  murder  and 
deprived  of  all  civil  rights,  it  was  held  that  be- 
fore an  execution  could  be  Issued  on  the  Judg- 
ment It  would  have  to  be  revived  against  hia- 
legal  repreaentatlvea. 

But  civil  death  waa  held  not  to  be  Idoitlcsl 
in  law  with  physical  death.  In  Coffee  v.  Hoynes- 
(1890)  124  Cal.  501.  57  Pac.  482.  and  under 
the  Penal  Code  providing  that  a  person  aea- 
tenced  to  Imprisonment  for  life  Is  not  incapable 
cf  making  and  acknowledging  a  sale  or  cravey- 
ance  of  property,  the  court  held  that  a  plalntUT 
had  a  right  to  enforce  &  Judgment  rendereS 
against  a  prisoner  subsequently  to  his  convic- 
tion, by  execution  against  bis  property. 

V.  Death  of  one  of  several  fudffmettt  oredttore- 
before  iaaiMHce. 

A  husband  was  allowed  to  take  out  exeentloB 

without  Bcl.  fa.  after  his  wife's  death  upon  a 
Judgment  recovered  by  them.  In  Mlles's  Case- 
{Hi7i)  1  Mod.  179,  for  the  reason  that  the 
Judgment  tbe  debt  became  due  to  him  In  bis- 
own  right. 

A  ca.  sa.  was  amended  in  Newnham  v.  Tmw 
(1T94)  5  T.  R.  578,  after  the  death  of  one  or 
the  plaintiffs,  by  suggesting  the  death  on  tbe- 
roll  and  striking  out  the  name  of  the  de- 
cedent from  the  writ. 

After  a  woman  obtained  a  Judgment  she  mar- 
ried, whereupon  she  and  her  husband  obtained 
a  Judgment  upon  scl.  fa.  in  order  to  have  ex- 
ecution, which  was  taken  out,  but  subsequently 
tbe  wife  died.  The  court  held  that  the  Judg- 
ment of  scl.  fa.  vested  such  an  Interest  In  the 
husband  In  the  debt  that  it  survived  to  hUn 
upon  the  death  of  the  wife,  and  entitled  him 
to  Iseue  execution  thereon.  Woodyer  v.  Oresh- 
am  (1608)  Carth.  415. 

The  question  in  Bellinger  v.  Redhead  (1806) 
1  Kan.  App.  4S4,  40  Pac.  828,  was  wbetberr 
after  tbe  death  of  one  of  the  members  of  a  firm 
which  was  the  Judgment  creditor  in  a  Judgment, 
the  Judgment  should  have  been  revived  before 
the  issuance  of  an  execution  under  which  land 
was  sold.  It  was  contended  tbat  no  revivor 
Is  necessary,  except  In  tbe  case  of  the  death  of 
a  sole  plaintiff  or  defendant,  but  the  coart 
held  that  tbe  law  requires  that.  In  all  actions- 
where  either  of  the  parties  die,  it  must  be 
called  to  the  notice  of  the  court,  and  a  revivor 
ordered  by  the  court,  or  an  order  made  that 
the  surviving  party,  plaintiff  or  defendant,  be- 
allowed  to  proceed  to  the  final  determination 
of  the  matter  In  litigation  tbe  same  as  though 
the  deceased  party  had  survived. 

There  were  two  plaintiffs  In  the  Judgment  In 
Payne  v.  Payne  (1848)  8  B.  Hon.  801.  one  of 
whom  died  after  an  execution  waa  issued,  bnt 
prevlons  to  another  more  than  twenty  year* 
later,  In  which  his  death  was  snggested.  ThlB 
death  was  relied  apon  as  a  ground  for  quash- 
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liV  the  Ittter  ezeendon,  bnt  tbe  coart  held 
that  It  was  fall;  settled  that  where  there  ar« 
two  or  more  plalDtUCs  or  defendantB  tn  a  per- 
■onal  action,  and  one  or  more  of  them  die  after 
Jadgment.  executfon  may  be  had  for  or  against 
the  enrrlvorB  without  a  scire  faclaa 

It  was  contended  In  Hamilton  t.  l^man 
tl812)  9  Moss.  14,  that  where  there  are  two 
or  more  judgment  creditors,  and  before  ezecu- 
tloD  Issues  one  of  them  dies,  the  survlrors  mnst 
revive  the  Judgment  b;  scire  facias  before  they 
can  have  execatlon.  Bnt  the  court  held  that 
there  is  uo  authority  In  support  of  this  prin- 
ciple,— on  the  contrary,  the  proper  mode  of 
proceeding  la  sach  a  case  being  to  take  out  the 
execution  conformed  to  the  judgment  in  the 
name  of  all  tbe  creditors  without  regarding  the 
death  of  anyone ;  that  a  scire  facias  seems  nec- 
essary only  when  tbe  execution  Is  to  Issue  In 
the  nsme  of  someone,  not  a  party  to  the  rec- 
ord, as  as  administrator  or  executor.  The  court 
further  said  that  probably,  if  suggestion  had 
been  made  to  tbe  court  of  tbe  death  of  one 
of  tbe  creditors  after  Judgment,  the  execution 
woDld  bare  been  allowed  to  Issue  in  the  name 
of  the  survivors  only,  and,  as  tbe  latter  mode 
had  been  adopted  in  this  Instance,  It  would  not 
be  held  so  irregular  as  to  make  the  execution 
void  on  account  of  Its  having  been  so  Inned 
wltiiout  order  of  the  court 

After  the  recovery  of  Judgment  by  a  hus- 
band and  wife,  tbe  husband  died ;  and  upon 
mention  of  that  fact  to  the  court,  execution  was 
ordered  to  be  Issued  In  tbe  name  of  the  wife, 
the  court  stating,  however,  that  It  might  have 
been  talcen  out  lo  the  name  of  tbe  recoverers 
notwithstanding  the  decease  of  one  of  them. 
Bowdoln  V.  Jordan  (1812)  9  Mass.  160. 

One  of  three  Judgment  creditors  died  after 
the  rendering  of  Judgment  and  before  the  is- 
mance  of  execution.  In  Cusbman  v.  Carpenter 
(1831)  8  Cush.  388;  and,  upon  a  suraestlon 
of  the  death  upon  the  clerk's  docket,  execution 
was  I&flued  only  In  the  name  of  the  two  sur- 
rivors.  This  was  assigned  as  error,  inasmuch 
as  tbe  execution  must  be  founded  on  tbe  Judg- 
ment, and  must  be  Issued  In  the  name  of  the 
same  parties.  Tbe  court.  In  discussing  the 
question,  states  that  the  death  of  one  of  tbe 
plaintiffs  does  not  necessarily  require  any 
change  of  parties,  and  the  execution  might  prop- 
erly have  been  Issued  In  the  name  of  all  the 
Judgment  creditors,  as,  when  no  new  party  Is 
Introduced,  nor  anyone  affected  beyond  the  orig- 
inal parties  to  tbe  Judgment,  no  scire  facias 
U  necessary  before  issuiog  an  execution.  But, 
though  execution  might  be  thus  Issued  in  the 
name  of  all,  the  court  stated  that  by  tbe  Eng- 
lisb  practice  It  might  be  issued  In  the  name  of 
tbe  survivors  upon  a  suggestion  being  made  on 
the  roll  of  tbe  death  of  one  of  the  Judgment 
creditors,  and  that  tbe  suggestion  made  on  the 
clerk's  docket  In  this  Instance  was  equivalent 
to  a  suggestion  on  the  roil. 

The  general  rule  in  all  personal  actions  where 
there  ere  two  or  more  plaintiffs  or  defendants 
and  one  dies  after  Judgment  Is  stated  in  Howell 
T.  Eldrldgp  (1840)  21  Wend.  078,  to  be  that 
execution  may  be  sued  out  without  any  scire 
facias,  for  the  reason  that  tbe  execution  of  tbe 
Judgment  Is  not  chargeable  or  beneflclal  to  any- 
one wbo  was  not  before  a  party  thereto,  and 
the  court  held  that  such  rule  applied  as  well 
to  an  action  in  ejectment  where  the  surviving 
plaintiff  took  by  devise  the  right  of  the  de- 
ceased In  the  premises. 

Upon  tbe  death  of  the  executor  of  a  deceased 
legatee.  In  favor  of  whom,  with  several  other 
petitioners  for  legacies,  a  decree  had  been 
made.  It  was  held,  in  Ellison  v.  Andrews 
<18S1)  84  N.  C  (12  Ired.  L.)  188,  that  the 
administrator  ds  hania  non  might  have  ezecn- 
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tlon  only  after  reviving  the  decree  by  scire 
facias ;  that,  on  account  of  the  interests  of  the 
several  petitioners  being  in  this  instance  per- 
fectly distinct,  there  was  no  survivor  of  the 
right  to  Issue  execution :  and  furthermore,  that 
an  administrator  de  bonft  not*  was  not  In  tuf- 
fldent  privity  with  the  deceased  legatee  to  be 
considered  a  personal  representative  legally  en- 
titled  to  the  money  when  raised  without  aclre 
facias. 

It  was  I'eeognixed  as  true.  In  Berryhlll  v. 
Wells  (1812)  5  Blnn.  SS,  that  where  one  plain- 
tiff dies  after  Judgment,  no  one  but  tbe  survivor 
is  entitled  to  have  execution,  which  may  be  is- 
sued by  him  without  a  scL  fa.  upon  suggesting 
tbe  death  of  tbe  deceased  plaintiff  upon  the  rec- 
ord or  by  recital  in  the  execution,  because  there 
Is  no  new  party  to  the  execution ;  but  the  court 
held  that  this  was  not  so  where,  although  one 
of  the  plaintiffs  died  after  Judgment,  tbe  sur- 
vivor, who  was  a  widow  at  the  time  of  the 
judgment,  married,  and  therefore  scl.  fa.  was 
necessary  to  Introduce  her  husband  into  tbe 
record,  as  after  her  nurrlage  she  mnst  take 
out  execution  In  his  name,  and  not  In  her  own. 

But  a  different  rule  appears  In  Frohock  v. 
Gustlne  (1830)  8  Watts,  121.  where  a  surviv- 
ing plaintiff  was  held  to  have  no  power  to 
Issue  Ntecutlon  In  an  action  for  partition  with- 
out scire  facias  to  show  cause  why  writ  de  par- 
titlone  faclenda  sbonld  not  Issue,  the  court  stat- 
ing it  to  be  a  general  rule  that  If,  after  judg- 
ment, but  before  execution,  either  tbe  plaintiff 
or  defendant  die.  Judgment  must  be  revived  by 
scire  facias  by  or  against  tbe  representatives 
of  the  deceased,  before  any  execution  can  Issue. 

And,  in  Freiler  v.  Freller  (1885)  1  Fa.  Co. 
Ct,  265,  the  iBBuaoce  of  execution  by  a  sur- 
viving plaintiff  without  a  su^estlou  on  the 
record  or  recital  In  the  writ  of  the  death  of  the 
coplalntiff,  and  without  Its  appearing  whether 
any  letters  of  administration  were  granted  In 
the  estate,  was  held  Irregular. 

An  execution  Issued  in  the  name  of  Joint 
plaintiffs,  when  It  was  suggested  on  tbe  rec- 
ord that  one  of  them  was  dead  at  tbe  time,  was 
held  properly  Issued  without  any  revivor  of  the 
judgment,  in  Dickinson  v.  Bowers  (1874)  7 
Daxt.  3U7. 

So,  in  Lane  r.  Beltssboover  (1840)  Taney, 
110,  Fed.  Cas.  No.  8.047,  where  It  was  moved 
to  set  aside  a  fieri  fiiclas,  upon  the  ground  that 
one  of  the  plaintiffs  was  dead  at  the  time  It  was 
Issued,  and  no  suggestion  thereof  was  made 
upon  the  record,  the  court  held  that  the  proc- 
ess was  undoubtedly  defective,  but  might  be 
amended,  eltber  according  to  the  English  cases 
by  suggesting  the  death  of  the  decedent,  and 
striking  out  his  name  from  the  fieri  facias  so 
as  to  make  it  Issue  In  the  name  of  the  surviv- 
ing plaintiff,  or  under  the  statute  providing 
that  courts  of  tbe  United  States  "may,  at  any 
time,  permit  either  of  tbe  parties  to  amend 
any  defect  in  the  process  or  pleadings,  upon 
such  conditions  as  the  said  courts  respectively 
shall,  in  their  discretion  and  by  their  rule,  pre- 
scribe.'" 

VI.  Death  of  one  of  aevei-al  fuOgment  debton. 
a.  Before  i»»uance. 
1.  Tn  general. 

It  may  be  stated  as  a  broad  rule,  to  which, 
however,  there  are  many  varying  decisions,  that 
upon  tbe  death  of  one  or  more  of  several  judg- 
ment debtors,  execution  may  be  Issued  against 
ail,  In  order  to  conform  to  the  Judgment,  but 
can  be  executed  only  against  the  goods  and 
chattels  of  the  survivors. 

In  Thompson  v.  Bondurant  (1849)  16  Ala. 
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346,  50  Am.  Dec.  136,  tbe  court  recognlxcs  an  a 
rnle  of  practice,  well  settled,  tbat.  If  a  Judg- 
ment b«  rendered  againet  two  or  more  defend- 
ants, and  one  dies  before  executltm  is  Issued, 
It  may  be  Issued  as  against  all  the  defendants, 
but  can  be  levied  on  tbe  goods  of  tbe  surrlTors 
only,  and  U  In  fact  an  execution  against  tbem 
alone.  Tbe  facts  herein,  however,  showed  that 
decedents  died  before  entry  ot  judgment  against 
tbem,  and,  as  the  execution  puriwrted  to  be 
against  them  fttso,  there  being  no  Judgment  to 
support  It,  It  was  quasbed. 

In  Kabel  t.  Boykln  (1876)  55  Ala.  383,  It 
was  held  tbat  a  Judgment,  baring  been  rendered 
against  two  when  one  was  dead,  was  void  only 
as  to  the  one  decensed,  and  no  motion  having 
been  made  to  vacate  it,  execution  was  properly 
Issued  In  conformity  with  tbe  Judgment  against 
both,  although  It  could  be  enforced  only  against 
the  property  of  the  survivor. 

A  motion  made  to  quash  an  execution,  In 
Smith  T.  Lockett  <1884)  73  Oa.  104,  becftuse 
tbe  clerk  had  no  authority  to  Issue  the  fi.  fa. 
ofter  the  death  of  one  of  the  two  defendants, 
and  also  because  the  execution  did  not  follow 
tbe  Judgment  as  to  costs,  was  sustained  on  the 
latter  ground,  hut.  In  regard  to  tbe  first  ground, 
the  court  stated  that,  since  the  passage  of  Hie 
statute  making  a  Judgment  a  lien  on  all  the 
property  of  a  defendant  from  tbe  time  of  Its 
rendition.  It  was  not  necessary,  before  Issuing 
execution,  to  revive  a  Jndgment  by  scire  facias 
against  the  heir  or  legal  representative  of  a 
deceased  party  to  a  Judgment. 

Before  an  execution  was  Issued  against  a 
principal  and  his  ball  the  principal  died.  Upon 
a  motion  by  tbe  bait  to  quash  tbe  execution, 
the  court  held  that  the  Judgment  might  be  en- 
forced against  tbe  survivor  without  a  scire 
facias,  and,  though  nominally  against  both  for 
the  sake  of  conforming  to  tbe  Judgment,  It 
could  be  enforced  only  against  the  survivor. 
Carnahan  v.  Brown  (1841)  d  Blackf.  03. 

The  doctrine  that  where  one  of  two  or  more 
defendants  to  a  Joint  Judgment  dies  after  Judg- 
ment, execution  may  issue  against  the  surrlvors 
without  a  revival  by  scire  facias,  was  held  to 
be  settled  law.  In  Johnston  v.  Lynch  (1814)  3 
Bibb,  884.  Further,  It  was  directed  tbat,  as  tbe 
execution  must  agree  with  the  Judgment,  It 
must  be  sued  out  in  the  name  of  all  of  the  de- 
fendants. 

Under  the  Code,  It  was  held  in  Fleece  y. 
Ooodrum  (1S64)  1  Dnv.  806,  that  the  death  of 
part  only  ot  the  defendants  does  not  prevent 
execution  being  Issued  operating  alone  against 
tbe  survivors  and  their  property,  and  that  this 
principle  applied  to  a  Judgment  tbe  record  of 
which  was  lost  or  destroyed. 

The  rule  in  regard  to  tbe  Issuance  of  execu- 
tion when  there  are  several  defendants  and  one 
of  them  dies  was  stated,  in  Davts  v.  Helm 
(1844)  3  Smedes  &  M.  37,  to  be  that  In  such 
case  there  is  no  need  of  a  scire  facias  as  to  the 
survivors;  that  the  execution,  however,  must 
Issue  against  all,  so  that  It  may  correspond 
with  the  Judgment,  and  may  then  be  levied  on 
tbe  goods  of  the  survlTors  who  can  claim  con- 
tribution. But  the  court  held  that  the  execu- 
tion could  not  be  levied  on  the  goods  of 
the  deceased  without  revivor  of  the  Jndgment 
against  his  administrator. 

Wade  V.  Watt  (1866)  41  Hiss.  248.  was  a 
decision  In  regard  to  a  statute  providing  that 
upon  the  death  of  a  codefendant  tbat  fact  shall 
be  noted  on  an  execution  Issued  against  the 
survivors.  The  court  held  that  this  statute  was 
for  the  protection  of  tbe  right  of  the  decedent 
to  the  end  that  his  property  should  not  be  taken 
under  the  execution,  and  that  the  property  of 
tbe  survivors  was  liable,  although  there  was 
■  failure  to  make  note  of  the  death  as  pro- 
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vided,  as  the  provision  bad  no  reference  to 
tbem ;  and  that  their  property  was  liable  to 
execution  In  the  same  way  as  If  their  codefend- 
ant had  been  alive  when  the  writ  was  Isaued. 

The  following  rules  are  deduced  from  prior 
decisions  and  the  Code,  In  Bowen  v.  Bonnn* 
(1871)  45  Miss.  10,  vte.:  That  where  a  co- 
defendant  dies  plaintiff  may  have  executhMi 
against  the  snrvlTors,  although  It  must  Issue 
against  all  by  name  with  a  suggestion  of  the 
fact  of  the  death  upon  the  writ ;  also,  that 
the  right  to  execution  against  survivors  Is  not 
dependent  upon  bringing  In  the  representatives 
of  deceased  parties ;  therefore  In  proceeding 
against  tbe  survivors  and  against  tbe  represen- 
tatives of  one  of  several  deceased  parties,  it  Is 
not  necessary  to  bring  In  the  others,  but  only 
10  proceed  against  tbem  by  name  for  conform- 
ity, with  proper  suggestion  of  death.  Further, 
wben  an  executor  or  administrator  comes  vol- 
untarily Into  court  asking  to  be  made  a  party 
to  a  snit,  execution  may  be  Issned  against  hin 
without  scire  facias.  The  court  further  held 
that  primarily  scire  facias  Is  not  necessary  in 
order  to  issue  execution  against  survivors  unless 
no  execution  has  been  Issued  within  a  year  and 
a  day;  but,  In  order  to  charge  tbe  estates  of 
the  deceased  parties  In  the  bands  of  their  rep- 
reseutativea,  revival  is  necessary. 

In  Lucas  v.  Johnson  (1851)  6  How.  Pr.  121. 
the  court  declared  that  an  execution  Issued  in 
form  against  all  of  several  defendants  when  one 
was  deceased  was,  so  far  as  It  issued  against 
him,  a  nullity,  as,  upon  his  death,  his  personal 
property  vested  In  his  legal  representatives,  and 
could  not  be  levied  upon  by  virtue  of  any 
process  against  him ;  but  tbe  execution  was  held 
operative  against  the  survivors,  This  decision, 
however,  is  not  entirely  In  point,  tbe  execu- 
tion being  issued  upon  a  Judgment  for  costs 
accruing  upon  a  motion  made  by  the  surviv- 
ing defendants  after  tbe 'death  of  the  decedent 
without  taking  any  notice  of  it  having  occurred. 

An  execution  was  held  properly  Issuable 
against  a  survivor  In  Cablness  v.  Oarrett  (1831) 
1  Terg.  490,  without  revival  against  him.  where 
It  appeared  that  execution  bad  been  Issued 
within  a  year  after  Judgment  was  rendered, 
and  returned,  "No  property  found."  The  execu- 
tion was  Issued  In  tbe  names  of  both  defend- 
ants, which,  the  court  remarked,  was  proper. 

In  Lucas  v.  Johnson  (1S51)  6  How.  Pr.  121. 
Nail  (1848)  8  Humph.  542,  on  the  authority 
of  Cablness  v.  Garrett  (1831)  1  Yerg.  401,  that 
an  execution  Is  not  void  because  of  the  death 
of  the  principal  defendant  before  its  Issuance, 
when  it  was  Issued  in  the  joint  names  of  both 
principal  and  stayor,  although  there  was  no 
revivor  againet  tbe  personal  representative  of 
the  decedent. 

So,  In  Cheatham  v.  Brien  (1850)  8  Head,  653, 
It  is  held  that  the  death  of  the  principal  after 
Judgment  Interposes  no  objection  to  the  Is- 
suance of  an  execution  without  rcvlTlng  the 
Jud^ent,  but  that,  although  It  must  be  taken 
out  against  both  parties,  it  may  be  levied  only 
on  the  property  of  the  survivor. 

In  Holt  Lynch  (1881)  18  W.  Ta.  S67,  It 
was  held  that  an  execution  might  Issue  against 
debtors,  though  one  or  more  had  died.  If  any 
survived,  without  scire  facias.  In  like  manner  as 
though  no  death  had  taken  place,  but  tbat 
such  execution  must  be  In  tbe  name  of  all  of 
them, — the  dead  as  well  as  tbe  living;  and  It 
was  further  held  that  an  indorsement  made  on 
the  writ  by  the  clerk,  to  the  effect  that  one  of 
the  debtorb  had  died,  was  a  mere  nullity,  hav- 
ing no  effect  whatever  upon  the  execution. 

But  quite  a  number  of  cases  lay  down  the 
rule  that  a  suggestion  of  the  death  must  in 
some  way  be  made  upon  the  writ,  whereupon 
execution  may  issue  against  tbe  survivors  only. 
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An  execution  hy  ca.  Ba.  was  taken  oat 
tgalnat  all  four  Judgment  debtors  where  one 
of  them  was  dead,  In  Pennolr  t.  Brace  (1697) 
1  Salk.  318,  1  Ld.  Raym.  244,  Carth.  404  and 
the  court  held  that,  being  in  the  personalty,  it 
might  survive  and  be  sued  against  the  surviv- 
ors without  a  scire  facias,  if  a  suggestion  of 
the  death  of  the  party  was  made  upon  the  rec- 
ord. 

In  Withers  t.  Harris  (1702)  2  Ld.  Raym. 
808,  It  is  said,  afffumdo,  that  where  there  are 
sereral  plaintiffs  or  defendants,  a&d  one  of  them 
dies,  execution  may  be  sue^  by  or  against  the 
survivors,  upon  suggestion  of  the  death  made 
Qpon  the  roll;  but  that  where  there  Is  but 
one  defendant,  and  he  dies,  It  Is  a  question 
whether  ezecntlon  may  be  sued  oat  without 
scire  facias,  especially  In  persona]  actions,  but 
that  In  ejectment  it  may  be  different,  as  execu- 
tion Is  there  bad  only  out  of  the  land  recovered. 

On  account  of  the  death  of  one  of  the  per- 
sons named  In  It,  the  court.  In  Cawttaom  t. 
Knight  (1S47)  II  Ala.  579,  allowed  an  execu- 
tion to  be  amended  by  striking  the  name  of  the 
decedent  therefrom,  without  impairing  Its  va- 
lidity aa  to  those  against  whom  It  should  have 
Issued. 

The  rule  Is  laid  dowu  In    Jones   v.  Swift 

(1847)  12  Ala.  144,  that  an  execution  cannot 
be  Issued  against  the  estate  of  a  deceased  debt- 
or where  one  was  not  previously  issued  in  bla 
lifetime  on  the  same  Judgment.  The  court  fur- 
ther saya  tbat  the  fact  that  there  is  a  plu- 
lallty  of  defendants  In  the  jodgment  will  not 
render  a  different  rale  applicable  in  respect  to 
one  who  Is  dead ;  that  the  death  might  be  aug- 
gested,  however,  and  execution  issue  against 
the  aurvlvora.  , 

In  Blonka  v.  Rector  <1866)  24  Ark.  4M,  88 
Am.  Dec.  780,  an  execution  was  Issued  after 
the  death  of  one  of  two  debtors,  against  his 
admlnlstralor  and  the  remaining  debtor.  The 
court  held  that  such  an  execution  was  clearly 
irrevolar,  whether  there  was  more  than  one 
defendant  in  Uie  Judgment  or  not,  nnder  the 
settled  law  that  an  execution  Issued  and  bear- 
ing teste  after  the  death  of  defendant  is  void ; 
had  the  death  been  suggested  of  record,  the 
coart  thought  that  an  execution  might  properly 
Ikave  Issued  against  the  surviving  defendant. 

There  is  no  doubt,  the  court  says  In  Ultchell 
V.  Smith  (1822)  1  Lltt.  (Ky.)  243,  that  where 
a  Joint  Judgment  is  obtained  against  several, 
and  one  of  them  dies,  an  execution  may  issue 
against  the  survivors  without  revival  bjf  scire 
facias,  npoD  suggesting  his  death* 

No  weight  was  tflven  In  Daviess  v.  Womack 

(1848)  8  B.  Mon.  .^83.  to  the  objection  that  the 
execution  was  issued  on  the  Judgment  after  the 
death  of  one  of  the  defendants,  the  court  hold- 
ing that  if  one  of  several  defendants  dies  after 
Judgment  and  before  execution,  an  ^ecntlon 
may  Issue  against  the  survivors. 

After  the  rendition  of  a  Judgment  against 
two,  and  before  execution  Issued,  one  of  the 
debtors  died.  An  execution  was  then  Issued 
againat  both,  but  aaly  levied  upon  the  propwty 
of  the  sarriTor,  which  was  thereafter  sold. 
The  question  was  whether  the  execution  and 
sale  were  wholly  void.  The  court  held  that, 
although  the  statute  provided  that  the  execu- 
tion should  Issue  against  the  survivor  only, 
and  It  was  therefore  irregular  for  it  to  Issue 
against  both,  nevertheless,  as  It  was  levied 
only  on  the  property  of  the  surviving  defend- 
ant, the  statute  had  been  substantially  complied 
with,  and  the  sale  and  execution  were  not 
void,  but  merely  irregular.  Hardin  v.  McCanse 
(1873)  5«  Mo.  255. 

The  court  declares,  in  Sheets  v.  Wynkoop 
(1873)  74  Pa.  198,  that  where  there  are  sev- 
eral plaintiffs  and  defendants,  and  some  of  them 
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die  after  Onal  Judgment  and  before  execution 
upon  suggesting  the  death  on  the  roll,  execu- 
tion may  be  sued  out  by  or  against  the  anr- 
vlvors  In  the  names  of  all,  but  can  be  exe- 
cuted only  against  the  survivors ;  and,  by  an- 
alogy. It  was  held  that  an  execution  issued 
against  three  on  a  Joint  Judgment  might  be 
allowed  to  go  against  two,  but  stayed  as  to 
the  third,  under  the  atatnte  exempting  from 
civil  process  any  person  engaged  in  army  serv- 
ice. 

I     Tt  seems,  in  Chandler  v.  Hudson  (1853)  11 
I  Tex.  35,  where  a  Judgment  was  against  two 
and  one  died,  that  tbe  court  was  of  the  opin- 
ion that  there  was  nothing  to  prevent  the 
plaintiff  from  running  his  execotlon  against, 
and  obtalDtQg  satisfaction  from,  the  survivor, 
i     A  writ  of  ca.  sa.  againat  two,  upon  a  Judg- 
I  ment  against  three,  without  a  suggestion  of  the 
death  of  one,  was  held  void  on  Its  face,  in 
I  Em  parte  Kennedy  (1834)  4  Craneh  a  C.  462, 
Fed.  Cas.  Ho.  7,698.    In  an  action  for  false  Im- 
prisonment by  one  of  the  parties,  taken  under 
the  writ,  (reported  as  Devlin  v-  Olbbs,  4  Cranch 
C.  C.  626,  Fed.  Cas.  No.  3,842),  the  question 
arose  as  to  whether  tbe  ca.  sa.  was  void  or  only 
voidable,  and  tbe  court  this  time  held  tbat  It 
was  not  void,  bat  voidable,  and  that  therefore 
the  parties  Issuing  It  were  not  liable  for  fiilsc 
Imprlsoament 

But  In  Stoner  v.  Stroman  (1S45)  9  Watts 
&  8.  8B,  ft  was  held  that  scire  facias  upon  a 
revival  of  a  Judgment  against  two  where  one 
bas  died.  In  order  to  Issue  execution  against 
the  goods  of  the  decedent,  must  lie  against  the 
survivor  as  well  as  the  personal  representatives 
of  the  deceased,  although  It  may  appear  in 
the  writ  that  tbe  surviving  Judgment  debtor 
U  entirely  insolvent. 

And  after  tbe  death  of  one  debtor,  an  exe- 
cution Issued  after  a  Judgment  by  default  np- 
on  scire  facias  issued  against  the  administra- 
trix of  tbe  decedent,  witbout  any  appearance 
by  her,  was  barred,  and  restitntion  awarded 
to  the  admlntatratrlx.  Lampton  v.  Colling- 
wood  (1695  )  4  Mod.  315. 

It  was  contended  In  Howard  v.  Pitt  (1693) 
Holt,  1,  that,  the  Judgment  having  been  against 
six,  and  two  dying,  execution  might  have  gone 
against  the  rest  without  sol.  fa. ;  but  the  court 
held,  partly  on  other  grounds,  that  there  should 
have  been  a  remittitur  of  tbe  writ  of  error 
upon  the  abatement  by  death  of  tbe  parties 
and  lapse  of  time,  before  execution  could  is- 
sue. 

j  The  fact  that  two  of  the  sureties  of  a  lessee 
of  convicts  died  before  execution  waa  Issued 
against  them  by  the  state  was  beld  to  make  no 
difference  in  the  right  to  Issue  the  execution 
against  tbem,  In  Brown  T.  Barnes  (1806)  90 
Ga.  1,  26  S.  E.  86,  on  the  ground  that  tbe 
state  could  not  be  subjected  to  tbe  burden  of 

{  flndlng  out  whether  a  surety  had  died,  and  who 

'  was  his  executor  or  administrator. 

i  In  Bashin  v.  Huntington  (1891)  130  N.  Y. 
313,  29  N.  U.  310,  it  was  held  that  a  Judgment 
against  a  principal  and  surety,  which  became 
a  Hen  on  tbe  surety's  land  in  his  lifetime.  Is 
not  discharged  by  bis  deatb,  and  might  be  en- 
forced by  execution  after  one  year  from  his 
death,  upon  any  property  upon  which  It  was 
a  Hen,  at  the  time  of  his  de&th,  with  like  ef- 
fect as  though  he  were  still  living. 

2.  Distinction  leitceen  realty  and  peraonatty. 

I  Numerous  authorities  support  the  doctrine 
that,  while  a  Judgment  surviveB  as  to  person- 

I  alty  to  the  extent  that  It  may  be  levied  upon 
tbe  goods  and  chattels  of  the  survivor.  It  Is 
not  so  as  to  realty,  for  the  charge  must  be 

I  equal  upon  the  lands  of  all  the  judgment  debt- 
ors, and  therefore  a  revival  of  the  Judgment 
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(ast  be  bad  agatDst  the  surviTor  and  the  heirg 
aod  terre-tenaots  of  the  decedent. 

In  Tretbenry  t.  Ackland,  2  Webb.  Satind.  Bl, 
note  4,  It  la  declared  that,  althongh  a  jodg- 
ment  aurvives  as  to  the  personalt;.  It  does 
not  as  to  the  real  estate;  aod  that,  where  the 
lands  ot  several  are  charged  with  a  debt.  It 
doea  not  He  wholly  upon  the  sarvlTor,  bat  the 
creditor  must  brtog  scire  facias  against  the 
heirs  and  terre-tenants  of  the  decedent,  end 
also  against  the  survlTors,  and  execution  must 
be  equally  made  ngalnst  them.  On  the  other 
band,  where  lands  are  not  booDd  the  anrrlT- 
or  alone  Is  charged,  and  scire  facial  maj  be 
taken  af^lnst  him  only. 

It  iH  declared  In  narbert's  Case  <1684)  S 
Coke,  lib,  that,  In  a  Judgment  against  several, 
an  execution  will  not  He  against  the  lands  of 
a  survivor  only,  but  that  the  charge  ahall  be 
equal  on  them  all.  But  as  to  a  personal  lien. 
It  was  said  to  be  otherwise. 

It  was  declared  In  Smarte  t.  Bdann  (1678) 
1  Lev.  30,  that.  If  an  execution  Is  against  per- 
sonalty. It  may  go  after  acl.  fa.  against  the 
survivor  only,  but  If  against  the  realty,  the  scire 
facias  sliould  be  taken  out  against  the  heir  of 
the  decedent  as  well  as  the  survivor. 

An  execution  against  personalty  alone  was 
held  properly  Issued  after  scire  facias  against 
the  survivor  alone.  In  Edsar  v.  Smart  (1673) 
T.  Raym.  2G ;  but  It  appears  that  when  the 
charge  Is  upon  land  all  the  defendants  must  be 
equally  charged,  and  so  scl.  fa.  must  also  be 
had  against  the  heir  of  the  decedent 

The  leading  case  of  Brwin  Dundas  (1S46) 
4  How.  68,  11  L.  ed.  STB,  arose  In  the  southern 
district  or  Alabama,  and  briefly  presents  the 
foltowlDg  State  of  facts:  An  execution,  Isaaed 
upon  a  Judgment  during  the  lifetime  of  both 
defendants,  levied  upon  the  realty  of  one,  and 
finally  abandoned  upon  the  proceedings  being 
enjoyed;  then,  the  issuance  of  an  alias  execu- 
tion nearly  |i  year  after  the  death  of  the  oth- 
er debtor,  under  which  premises  of  the  dece- 
dent were  levied  upon  and  sold  and  conveyed. 
The  law  of  Alabama,  that,  when  an  execution 
has  been  Issued  during  the  lifetime  of  a  de- 
fendant, but  not  executed,  an  alias  or  plurles 
may  go  after  his  death,  was  recognized,  but 
held  not  to  apply  to  executions  against  the 
real  estate  of  the  deceased ;  therefore,  the  case 
turned  alone  on  the  validity  of  the  execution 
issued  after  the  death  of  the  debtor,  and  the 
situation  presented  was  an  execution  issued  and 
levied  upon  land  of  a  deceased  debtor  under 
a  Judgment  against  two  where  one  snrrlved. 
While  recognizing  that  the  Judgment  survived 
against  the  personal  estate  of  the  snrrlvor  with- 
out revivor  In  such  cases.  It  was  held  that, 
since  the  statute  of  Westm.  2,  chap.  18  (13 
Edw.  I.),  before  execution  can  regularly  Is- 
sue  against  the  real  estate  of  the  anrvlTor  and 
deceased  debtor,  the  Judgmmt  most  be  revived 
by  scire  facias  against  the  survivor  and  the 
heirs,  devisees,  and  terre-tenants  of  the  de- 
ceased, for  the  reason  that  the  execution,  if 
asalnat  realty,  must  go  against  the  lands  ot 
both,  and  cannot  Issue  only  against  the  sur- 
vivor. Su  the  court  concluded  that  the  satne 
objections  existed.  In  this  Instance,  to  enforc- 
ing a  Judgment  against  two  by  the  Issuance  of 
execution  thereon,  and  anle  of  the  real  estate 
of  the  decedent  after  his  death,  which  exist 
at  common  law  against  the  enforcement  of  a 
Judgment  against  a  single  defendant  after  his 
death,  and.  In  the  words  of  the  court,  "we  are 
satisfied,  that,  according  to  the  settled  princi- 
ples of  the  common  law,  and  which  are  founded 
upon  the  most  cogent  and  satisfactory  grounds, 
the  execution  having  issued  and  bearing  teste 
in  this  case  after  the  death  of  one  of  the  de- 
fendants, the  Judgment  was  Irregular  and  Told ; 
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and  that  the  sale  and  conveyance  of  the  real  es- 
tate of  the  deceased  under  it  to  the  plaintiff 
was  a  nullity." 

Where  a  Judgment  debtor,  who  was  the  own- 
er of  an  Individual  Interest  in  the  lands  of  the 
codebtor,  had  long  been  dead,  and  there  had 
been  no  revivor  against  her  heirs,  a  aale  of 
the  whole  estate  under  execution  was  held  with- 
out any  authority  of  law  and  void.  In  any  di- 
rect proceeding  Instituted  by  the  heirs  for  that 
purpose.  Falson  t.  JobnaoQ  (1892)  TO  Snst. 
214,  12  Bo.  152. 

In  Calloway  v.  Bubank  (1830)  4  3.  J.  Marsh. 
280,  the  court,  while  recognizing  the  doctrine 
that  an  execution  may  Issue  against  the  snt- 
vlvor  of  two  or  more  Judgment  debtors  without 
scire  facias,  but  cannot  go  against  the  estate 
of  fbe  deceased  Joint  obligor  without  revivor, 
upholds  the  doctrine,  and  recognlzea  It  as  the 
law  of  the  state  that,  when  scire  facias  is  is- 
sued In  such  a  case.  It  not  only  may,  Init  must, 
be  Joint  against  the  survlTlng,  and  the  repre- 
sentatives of  the  deceased,  co-obligors. 

It  appears  in  the  old  and  oft-cited  case  of 
Woodcock  v.  Uennet  (1823)  1  Cow.  711,  13  Am. 
Dec.  598,  that  one  of  the  Judgment  debtors  died 
before  execution,  which  was  Issued  against  the 
realty  of  both  without  revival  against  the  de- 
cedent's representatives.  The  execution  was 
held  to  ))e  Irregular  and  void.  Had  it  been 
against  personalty  only,  the  court  stated  that 
at  common  law  It  would  have  been  regular,  as 
where  there  were  two  or  more  defendants  In 
a  personal  action,  and  one  died  after  Judgment, 
execntlon  might  Issue  against  the  survivor 
without  a  scire  facias, — It  must  however  be 
taken  out  against  tmth  so  as  to  follow  the 
Judgment, — but,  the  charge  being  against  the 
realty,  the  court  held  that  It  did  not  snrrlTe 
the  decedent's  death,  as  the  lands  of  both  were 
bound,  and  a  scire  facias  ought  to  have  Is- 
sued against  the  survivor  to  show  why  the 
plaintiff  should  not  have  execution  against  his 
goods,  chattels,  lands,  and  tenements;  and 
against  the  heirs  and  terre-tenants  of  the  de- 
ceased to  show  why  plaintiff  should  not  have 
execution  against  his  lands  and  tenements  with- 
out mentioning  his  personalty. 

Scire  facias  to  revive  a  inAgtneat  against 
the  administrator  of  a  Joint  defendant  was  re- 
versed In  Com.  use  of  Bellas  v.  Vanderslice 
(1822)  8  Serg.  Se  R,  462,  "for  it  Is  clear  law 
that  a  plaintiff  who  has  recovered  against  a 
number,  can  have  execution  only  against  the 
survivors,  the  goods  of  those  who  have  died 
being  discharged."  But  It  was  further  held 
that,  although  a  Judgment  might  be  executed 
ngalnst  the  goods  and  chattels  of  survlTors  on- 
ly, that  it  was  otherwise  as  to  land,  which  con- 
tinued bound  by  the  Hen,  and  was  rendered 
effective  according  to  the  Pennsylvania  prac- 
tice by  scire  (adas  against  the  snrvlvorB  and 
the  executors  or  administrators  of  the  dece- 
dent. 

The  court  stated,  In  Com.  use  of  Huston  v. 
Mateer  (1827)  16  Serg  &  R.  416,  that  It  failed 
to  perceive  the  propriety  of  the  distinction  that 
a  Judgment  survives  as  to  the  personalty,  but 
not  OS  to  the  realty,  but  that  there  was  no 
question  that  it  had  been  so  adjudged,  directly 
In  England  and  Indirectly  in  Pennsylvania,  and 
held  that  scire  Aclas  on  a  Judgment  binding 
the  real  estate  of  several  must  Issue  against 
the  survivors  and  the  executors  of  the  de- 
ceased, In  order  to  reach  the  land. 

Where  one  of  two  Joint  debtors  died.  It  was 
held,  in  StUes  v.  Brock  (1845)  1  Pa.  St  215. 
that  he  was  thereby  discharged  from  the  pay- 
ment of  the  debt  unless  It  had  In  his  lifetime 
become  a  Hen  upon  his  lands,  in  which  case 
they  mlg^i  he  taken  to  satisfy  the  debt  upon 
revival  by  scl.  fa.  and  therefore  the  court  held 
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«  set  ta.  In  tatA  m  cue  erroneons  whieta  ealled 

for  a  lerj'  upon  tbe  "good*  and  effecta,  lands 
«nd  tenementB,"  of  the  decedent,  as  the  words 
"goods  and  effects"  ought  to  h&Te  been  omitted, 
-conOnlng  the  directions  of  tbe  writ  to  the  lands 
«nd  tenements  of  the  deceased  which  were 
■owned  hj  him  at  tbe  time  of  the  rendition  of 
file  jodgment 

There  was  originally  a  Judgment  against 
two,  in  Dressier  t.  Miller  (1878)  1  Legal  Chron- 
tele,  127,  followed  b;  the  death  of  one  and 
the  due  substitution  of  his  administratrix. 
Then,  BDne  years  later,  scire  facias  was  is- 
-Boed  to  rerlTe  the  Judgment,  and  Judgment  on 
audi  rerlral  taken  only  against  the  originar  de- 
fendant, after  which  execatlon  and  vend.  ex. 
were  Isroed  against  both  defendants  on  lands, 
^or  to  which,  however,  tbe  admbilitratrlz  had 
died.  The  execution  was  sst  aside,  -upon  what 
groand  It  does  not  clearly  appear,  but  appar- 
entiy  on  several,  vir.:  That  the  execution  was 
ISBoed  on  land  without  rerlral  against  the  per- 
sonal representatives  of  the  deceased  adminis- 
tratrix ;  that  tbe  execution  did  not  conform  to 
the  Judgment  as  rerlved ;  and  that  tbe  plain- 
tiff had  no  antborlty  to  drop  one  of  the  detend- 
Ants  and  proceed  against  the  other. 

MUhird  V.  Qavltt  (1881)  15  Phlla.  279,  la 
■a  decision  as  to  who  are  necessary  parties  In 
«  sei.  fa.,  holding  that  where  tbere  is  a  Joint 
Judgment  against  several  defendants,  and  one 
of  them  dies,  a  eci.  fa.  will  not  lie  against  the 
personal  representatives  of  the  deceased  de- 
fendant alone  for  the  purpose  of  having  execu- 
tion against  his  laud,  without  joining  tbe  sur- 
Tlving  defendants  also. 

Austin  T.  Reynolds  (1855)  IS  Tex.  644,  is  a 
decision  as  to  the  necessary  parties  to  a  scire 
facias  In  revlTlng  a  Judgment  recovered  against 
two  defendants,  after  which  one  dies,  tbe  eoart 
holding  that  revivor,  for  the  purpose  of  Issu- 
ing execntion  against  realty,  could  not  be  had 
Against  the  snrviror  unless  It  was  at  the  same 
time  ta)cen  against  the  rapreaentatlves  of  the 
■deceased. 

Upon  reviving  a  dormant  Judgment  recovered 
against  two  by  scire  facias  where  one  had  died 
-alnve  the  recovery,  it  was  held.  In  Henderson 
V.  Vanhook  (1859)  24  Tex.  358,  upoc  the  au- 
thority of  Austin  V.  Reynolds  (1856)  13  Tex. 
S44,  supra,  that  revivor  mast  be  Iiad,  not  only 
against  the  survivor,  but  also  against  the  ad- 
tnintstrator  of  the  deceased  debtor. 

An  execution  Issued  against  a  surviving  part- 
oer  without  a  previous  scire  facias  to  bring 
in  the  representatives  of  tbe  decedent  was  held 
regular  against  the  anrvlvor,  and  sufficient  to 
reach  the  firm  property  In  his  bauds,  but  a 
anllltr  so  ttiv  as  concerned  the  individual  es- 
tate of  the  decedent,  so  that  costs  incurred  up- 
■on  the  writ  coutd  not  be  levied  against  his  es- 
tate in  the  hands  of  admlnlBtrators.  DuQuesne 
Nat  Bank  v.  UiUs  (1883)  22  Fed.  611. 

But  in  some  states  it  is  expressly  provided 
tj  statute  that  a  Judgment  may  be  enforced 
oat  of  th«  lands  of  a  debtor  the  same  as  out 
■of  bis  personalty;  and  In  such  states  tbe  rule 
is  different 

The  inquiry  whether,  if  a  Judgment  be  ren- 
dered against  two,  and  one  die  before  execu- 
tion is  Issued,  an  execution  can  be  Issued  and 
levied  on  the  land  of  the  survivor,  without 
«  set.  fa.,  was  decided  in  the  affirmative  In  Mar- 
tin V.  Branch  Bank  (1849)  15  Ala.  SB7,  60 
Am.  Dec.  147.  The  court  referred  to  the  eom> 
own-law  rule  that  If  Judgment  was  rendered 
4igainpt  two,  but  one  died,  the  plaintiff,  nev- 
ertheless, might  sue  out  execution  against  both 
for  the  sake  of  conformity  with  the  record, 
Imt  it  was  in  law  an  execution  against  the  sur 
vlvor  only,  and  his  goods  alone  could  be  levied 
on  in  satisfaction  of  the  Judgment;  and  fur- 
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ther  pointed  out  that,  by  tbe  act  of  1812  (ClayB 
Digest,  206),  lands  are  liable  to  be  sold  under 
the  same  writ  by  which  goods  are  sold,  there- 
fore, plaintiff  may  proceed  against  the  land  of 
a  snrvlvor  In  the  same  manner  that  he  might 
proceed  against  his  goods. 

According  to  the  statute,  the  entire  amount 
of  the  Judgment  may  be  made  out  of  tbe  lands 
and  tenements  of  one  of  the  defendants  Joined 
with  others  In  the  same  execution  and  Issued 
on  a  Judgment  against  all ;  so,  in  .  Reed  v.  Gar- 
field (1884)  16  111.  App.  290,  it  was  held  that 
a  levy  upon  the  lands  of  a  surviving  debtor 
without  reviving  the  Judgment  against  the  de- 
ceased debtor's  heirs  and  executors  was  valid. 

One  of  three  Judgment  debtors,  in  Christ  v. 
Flannagan  (1899)  23  Colo.  140.  40  Pac.  688, 
died  beforo  the  Issuance  of  an  ezecntlon  optm 
which  a  sale  was  made  after  a  levy  upon  ttia 
real  property  of  the  one  who  survived.  The 
court  held  that  under  the  Colorado  statute, 
lands  being  subject  to  levy  and  sale  tbe  same 
as  personal  property,  the  lands  of  one  Judg- 
ment debtor  on  a  Joint  and  several  Jud^ent 
might  be  sold  to  satisfy  the  Judgment,  without 
reference  to  the  property  of  the  other  Judg- 
ment debtors ;  and  that  while,  in  order  that 
the  execution  might  conform  to  the  Judgment, 
it  was  necessary  to  use  the  name  <rf  ^e  de- 
ceased, nevertheless  tt  was  entirely  unnecessary 
to  sue  out  a  scire  facias  to  his  representative, 
as  the  property  of  the  living  Judgment  debtor 
only  was  subjected  to  the  process. 

b.  After  Utitance,  but  before  levy. 

One  of  the  defendaota  died  a  month  after 
the  issuance  of  an  execution,  whereupon  a  IL 
fa,  waa  Issued,  tested  In  the  lifetime  of  the  de- 
cedent, but  for  the  purirase  of  reaching  the 
property  of  the  survivors  only.  The  court  held 
the  proceeding  regular,  stating  that  the  statute 
staying  an  execntion  on  a  Judgmoit  for  one 
year  aftw  the  death  of  the  party  agalaat  whom 
It  was  rendered  applied  only  to  the  case  of  a 
sole  defendant,  or  wnere  the  plaintiff  attempted 
to  take  the  property  of  a  deceased  codefendant 
Day  V.  Rice  (1838)  19  Wend.  644. 

The  rala  at  law.  that,  If  an  executiw  Is  In 
the  hands  of  tbe  sheriff  at  the  time  of  the  abate- 
ment of  the  suit  by  the  defendant's  death,  so 
tbat  he  can  go  on  and  execute  the  Judgment 
without  auy  further  order  or  direction  of  the 
court,  the  death  of  the  party  will  not  stay 
the  proceedlnga  under  the  execution,  but,  if  a 
new  execution  Is  required,  or  any  other  pn^ 
ceedlng  is  necessary  which  is  either  actually  or 
constructively  to  be  done  by  the  court,  the  pro- 
ceedings must  be  suspended  until  the  Judgment 
is  revived  by  scire  facias, — was  declared  In 
Washington  Ins.  Co.  v.  Slee  (1831)  2  Paige. 
365,  to  be  equally  appllcaUe  ln  equity;  and.  It 
appearing  that  the  master  directed  in  a  de- 
cree to  make  sale  of  mortgaged  premises  had 
died,  thus  necessitating  a  resort  to  the  court 
for  an  order  appointing  another  master,  such 
an  order  could  not  be  obtained  without  revival 
of  the  Judgment,  where  it  aiao  appeared  that 
one  of  the  defendante  had  also  died  after  the 
decree  of  sale  waa  roidcred. 

c.  After  levy,  but  Itefore  aale. 

It  appearing  that  tbe  issuance  and  levy  of 
an  execution  were  had  upon  real 'property  held 
Jointly  \ts  two  under  a  Judgment  against  them, 
and,  after  plurlen  vend,  ex.,  one  of  the  defend- 
ants died,  and  the  land  was  then  sold  upon  a 
third  plurles  vend.  ex.  without  letters  of  ad- 
ministration being  granted  upon  tbe  estate  of 
tbe  decedent,  and  no  warning  to  the  personal 
representetlves  by  a  writ  of  scire  Cadas,  It 
was  held,  in  Smith  v.  Slaol  (1868)  1  Woodw. 
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Dec  that,  under  the  preTalllng  atatnte  the 
deceaaed'a  title  lo  the  land  did  not  pan  by 
the  aale  to  the  iberUTi  vendee. 

VII.  BuMMary. 

This  question  Is  so  purelj  a  atatotctfy  one, 
and  there/ore  snl^ect  to  change,  that  the  de- 
elrions  herein  collated  can  be  relied  opon  caily 
In  a  general  way  to  Bbow  the  practice  of  the 
different  states.  There  has  been  no  attempt 
to  ehow  the  latest  statutory  enactments  on  the 
Bobject,  except  as  they  appear  from  the  adju- 
dicated cases,  which  do  not  necessarily  show 
the  most  recent  procedure,  and  therefore,  ex- 
cept to  gain  a  broad  and  general  view  of  the 
doctrines  upon  which  the  modern  legislation  ia 
based,  this  note  cannot  be  fully  relied  upon, 
and  reference  must  be  had  to  the  Codes  and 
statutes  oC  the  varloas  states. 

When  the  plaintiff  died  after  Judgment,  hut 
before  the  issuance  of  execatlOD,  a  few  early 
English  authorities  held  that  his  personal  rep- 
resentatlvpB  could  not  Issae  execution  until  the 
judgment  had  been  revived  by  proceedings  In 
the  nature  of  scire  tkciaa,  under  the  rule  that 
such  proceedings  were  always  necessary  when 
a  new  person  was  made  a  party  to  an  action, 
thereby  Co  be  benefited  or  charged,  in  the 
United  SUtes  decisions  to  thlB  effect  will  be 
found  In  Alabama,  Kansas.  Kentucky  (super- 
seded, however,  by  later  cases),  Maryland,  New 
Jersey,  New  Xork  (superseded  by  later  deci- 
sions ) ,  North  Carolina,  Pennsylvania  ( super- 
seded by  later  decisions),  Rhode  Island,  Tennes- 
see, and  Virginia.  A  few  states  entirely  abro- 
gate this  doctrine,  bowever,  as  appears  from  de- 
cisions In  Indiana,  Louisiana,  Missouri,  and 
Korth  Dakota.  A  tbird  class  of  cases  show 
various  modes  provided  by  statute  for  accom- 
plishing the  end  of  revival  by  scire  facias  with- 
out Its  Inconveniences,  and  Includes  Iowa,  Illi- 
nois, Kentucky.  Minnesota.  Mississippi.  New 
Vork,  Pennsylvania,  and  Texas.  (II.  a,  1,  (a) 
and  (b).) 

Where  the  Judgment  was  assigned  by  the 
plaintiff  prior  to  his  death,  tbe  cases  present 
a  lack  of  harmony,  or  even  similarity  (II.  a, 
2),  and  no  rule  can  be  said  to  he  predominating. 

If  the  plaintiff's  death  does  not  occur  until 
aftor  the  execution  is  Issued,  with  the  excep- 
tion of  Wagnon  v.  M'Coy  (1810)  2  Bibb,  1S8, 
the  American  decisions  are  uniform,  that  the 
progress  of  tbe  writ  shall  not  he  affected  there- 
by, on  the  theory  tbat  It  is  an  entire  thing,  and, 
once  begun,  its  course  Is  not  to  be  interrupted. 
(II.  b.)  But,  in  regard  to  the  plalntirs  deatb 
after  levy  and  before  sale,  several  Kentucky 
cases,  and  one  Tennessee  decision,  go  on  tbe 
theory  that  tbe  process  Is  thereby  abated  un- 
til the  appointment  of  a  personal  represen- 
tative. Tbe  common-law  rule,  however,  ap- 
pears to  have  been  to  the  contrary.    (II.  c.) 

The  procedure  upon  the  death  of  a  judgment 
debtor  after  Jud^munt  but  before  execution  is  a 
more  complicated  question,  and  many  varying 
mles  are  adopted  in  the  various  states  by  sut- 
ute.  Tbe  English  practice  undoubtedly  was 
that  no  execution  was  operative  until  a  revlv-- 
or  of  tbe  judgment  bad  been  had  by  scire  fa- 
cias against  the  heirs  or  personal  repreaeota- 
tlves  or  both,  but  tbe  Inconvenience  of  this  rule 
was  avoided  by  a  action  of  tbe  law,  which  al- 
lowed a  writ  to  be  tested  by  relation  as  of  the 
first  day  of  the  term  al  which  the  judgment  was 
rendered,  although  It  was  not  In  fact  Issued 
until  later  In  the  term  or  during  the  vacation 
followlDjt,  and  although.  In  the  meantime,  the 
Judgment  debtor  bad  died.  These  rules  are 
found  In  very  many  of  the  early  decisions  in 
the  t'nlted  States,  but  statutory  enactments 
have  provided  other  and  more  expeditions  meth- 
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ods  of  procedure,  until  the  situation  at  tbe 
present  time  appears  to  be  somewhat  as  fol- 
lows :  As  tar  as  appears  fnun  the  decisions,  r*- 
vlvor  of  the  Judgment  to  some  maoner.  per- 
haps by  scire  facias,  seems  to  be  necessary  la 
California,  Iowa.  Indiana,  Kansas,  Kentucky, 
Maryland,  Uassachusetta,  New  Jersey,  New 
Hampshire,  rennsylvanla,  Bbode  Island,  and 
Tennessee,     till.  a.  I.  (a).) 

In  Ulnnesota,  Mississippi,  Oregon,  snd  Wis- 
consin execution  may  be  issued  upon  proper 
application,  after  the  lapse  of  s  certain  pe- 
riod prescribed  by  sUtute.    (III.  a,  1,  (b).) 

Illinois  allows  an  execution  to  Issue  upon 
explratlon  of  a  year  from  the  debtor's  death, 
and  after  a  three  months'  notice  to  his  pcrsniat 
representative.     (III.  a,  1,  (c).) 

The  New  Vork  statute  prescribes  as  a  pre- 
requisite tbe  permlKHlon  of  both  tbe  surrogate- 
and  the  court  out  of  which  the  writ  is  to  Is- 
sue, after  the  expltmtltni  of.  In  one  case,  a  year 
from  tbe  debtor's  death,  and  In  another,  three- 
years  ;  and,  as  to  wlien  and  under  what  circum- 
stances these  respective  periods  apply,  tbe  de- 
cisions are  not  yet  clear.    (III.  a,  1,  (d).) 

In  matfi  of  tbe  states,  notably  New  York, 
these  statutory  provisions  are  not.  In  actual 
practice,  proceeded  under,  but.  rather,  tbe  Judg- 
ment is  enforced  through  the  admin  let  ration 
system  for  tbe  settlement  of  decedenu'  estates. 
In  a  number  of  states  this  course  is  prescrlbetf 
by  statute,  as  appears  from  decisions  boldlns 
that  the  attachment  of  probate-conrt  Jurisdic- 
tion supersedes  the  right  to  Issue  execution. 
In  this  cisss  sre  found  Alabama,  Arkansas,  at 
least  as  to  realty,  Louisiana,  Missouri,  Ohio, 
North  Carolina,  and  Texas.  Tennessee  seems 
still  to  hold  to  the  old  common-law  fiction  tbat 
an  execution  may  be  by  relation  tested  back, 
to  the  first  day  of  the  term,  and  so  Issue  al- 
though tbe  debtor  dies  in  the  meantime.  (III. 
a,  1,  (et.) 

Oeorgla,  as  appears  from  the  dictum  in 
Hatcher  v.  I»ui>,  which,  however,  la  folly  Jns- 
titled  by  the  section  of  the  Code  which  provides 
that,  upon  the  death  of  a  defendant  after  final 
judgment  when  no  execution  has  been  issued 
previous  to  death,  execution  may  Issue  as 
thou^  such  death  bad  not  taken  place,  seems 
to  stand  alone  among  all  of  the  states,  as  fiir 
as  tbe  decisions  show.  In  thus  omitting  to  In- 
sist upon  a  preliminary  warning  to  the  per- 
sonal representatives,  or  permission  from  some- 
tribunal,  before  taking  out  execution  aftw  & 
debtor's  death. 

But  If  the  judgment  is  for  the  recovery  or 
sale  of  specific  property,  or  the  goods  levied 
upon  were  previously  attached  In  the  debtor's 
lifetime,  these  clrcamstances  may  effect  a 
cbauge  In  the  Keneral  rule  so  that  execution 
may  Issue,  although  a  number  of  decisions  bold 
that  the  fact  tbat  the  property  was  previously 
attached  makes  no  difference.    (III.  a,  S,  (b).> 

A  long  line  of  caBes  in  Alabama  presents  the 
doctrine  that,  if  an  execution  was  Issued  In 
the  debtor's  lifetime,  and  no  term  allowed  to 
elapse  thereafter  without  a  renewal  of  th» 
writ,  thus  continuing  tbe  lien  originally  created, 
an  alias  or  pluries  execution  may  Issue  and  be 
proceeded  under  after  his  death.  This  doctrine 
does  not  appear  as  dlsllnctty  in  any  other  state, 
although  there  are  some  Delaware  decision* 
which  point  that  way.    (IIL  a,  5.) 

Two  English  cases  bold  tbat  where  the  debt- 
or died. after  the  Issuance  of  the  writ,  but  be- 
fore Its  delivery  to  tbe  sheriff,  his  goods  wer* 
bound :  but  an  Illinois  decision  is  directly  to 
the  contrary.    (III.  b.) 

A  few  decisions  are  to  the  effect  that  tbtt 
death  of  the  debtor  after  the  issuance  of  th* 
execution  and  Its  delivery  to  the  sheriff  oper- 
ates to  anapend  farther  proceedings  under  Itt 
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bnt  tlie  great  welgbt  of  authority,  as  In  the 
ease  of  the  death  of  a  plaintiff  at  such  a  time, 
sow  OD  tb«  theory  that  an  execution  Is  an  en- 
tire thine,  and,  having  been  once  begun  by  the 
delivery  of  the  writ  to  the  sheriff,  the  good* 
are  bound  from  that  time,  and  It  la  the  sher- 
ItfB  duty  or  privilege  to  execute  it.  Irrespec- 
tive of  the  debtor's  death  thereafter  <III,  c)  ; 
and  likewise,  where  the  death  occurs  after  levy, 
but  before  sale,  the  doctrine  that  the  proceed- 
ings are  thereby  suspended  has  a  numerous 
following,  but  the  majority  of  the  decisions 
favor  the  theory  that  a  levy  In  the  debtor's  life- 
time creates  a  binding  Ilcn  upon  the  property 
levied  upon,  which  la  not  affected  by  the  debt- 
or's death  subsequently,  but  before  the  sale 
(III.  d.)  In  a  single  instance  as  to  the  effect 
of  the  debtor's  death  after  sale,  but  before  the 
execution  of  a  deed.  It  was  finally  held  that  the 
deed,  being  merely  the  evidence  of  transac- 
tions foUr  consummated  in  the  decedent's  life- 
time, was  valid,  without  any  proceedings  in  the 
nature  of  revivor.    (III.  e.) 

In  regard  to  the  civil  death  of  a  debtor,  the 
two  decisions  on  the  subject  are  In  conflict, 
one  In  Kansas  holding  that  a  rerlvor  of  the 
jodgment  is  necessarily  before  proceeding  to  ex- 
ecution, the  same  as  in  actual  fleath,  while  a 
California  decision  does  not  regard  civil  and 
actual  death  as  Identical,  and  holds  that  exe- 
cution may  proceed  a^lnst  the  proper^  of  one 
Imprisoned  for  life. 

When  there  are  several  Judgment  creditors, 
of  whom  only  one  or  more  die  after  Judgment, 
but  before  the  issuance  of  execution,  leaving  a 
survivor  or  survivors,  the  more  approved  doc- 
trine seems  to  be  that,  upon  a  suggestion  be- 
ing made  to  the  court  or  upon  the  writ,  it  may 
Issue  In  the  name  of  the  survivors  without  re- 
vivor, for  the  resson  that  no  new  person  is 
made  a  party  to  the  record. 

Again,  the  question  becomes  complicated,  and 
the  rule  varying,  when  one  or  more  of  aeveral 
debtors  dies  after  Judgment  hat  before  execu- 
tion, leaving  survivors.  It  may  be  stated, 
broadly,  that  under  such  circumstances  the  writ 
may  be  Issued  against  all  in  order  to  conform 
to  the  Judgment,  but  can  be  enforced  only 
against  the  goods  and  diattels  of  the  mirvlv- 
ors.  This  doctrine  is  by  no  means  uniform, 
however,  as  quite  a  number  of  decisions  lay 
down  the  rule,  that  upon  a  suggestion  of  the 
death  being  In  some  manner  made  upon  the 
writ,  it  may  issue  against  the  survivors  only. 
Another  circumstance  to  be  considered  Is  wheth- 
er the  execution  Is  to  run  against  personalty 
or  realty,  for  numerous  authorities  uphold  the 
doctrine  that,  while  a  Judgment  survives,  as  to 
personalty,  against  the  goods  of  the  survivors. 
It  is  not  so  as  to  realty,  for  the  charge  must 
be  equal  upon  the  lands  of  all  the  Judgment 
debtors,  and,  therefore,  a  revival  of  the  Judg- 
ment must  be  had  against  the  survivor  and  the 
heirs  and  terre-tenants  of  the  decedent.  But 
some  of  the  states  expressly  provide  by  statute 
that  a  Judgment  may  be  enforced  out  of  real- 
ty in  the  same  manner  as  oat  of  personalty, 
Uius  working  an  exception  to  the  older  role 
above  noted. 

The  death  of  one  of  the  d^tors  after  issu- 
ance, bnt  before  levy,  seems  to  have  no  effect 
upon  the  progress  of  the  writ,  but,  where  the 
death  occurred  after  the  levy,  a  Pennsylvania 
decision,  which  is  the  only  case  discovered 
where  the  question  was  directly  passed  opon, 
holds,  under  a  statute,  that  a  sale  had  there- 
after would  not  give  a  good  title,  where  the 
personal  representatives  had  not  been  warned 
by  a  writ  of  scire  facias. 

There  are  authorities  both  ways  In  regard  to 
whether  an  execution  Issued  after  a  plaintiff's  i 
death  without  preliminary  proceedings  in  the 
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Cature  of  scire  facias,  or  as  prescribed  by  stat- 
te.  Is  void  or  voidable.  Such  an  execution  Is 
considered  void  In  Stewart  v.  Nuckols  (184S) 
IS  Ala,  235.  5U  Am.  Dea  12T;  Graham  v. 
Chandler  (1849)  16  Ala.  342;  Smith  v.  Alex- 
ander (1885  )  80  Ala.  251;  Brown  v.  Parker 
(1803)  18  111.  307;  Meyer  v.  Mintonye  (1883) 
106  111.  414;  Dunham  v.  Bentley  (1897)  lOS 
Iowa.  134,  72  N.  W.  437;  Seeley  v.  Johnson 
(1900)  61  Kan.  S37,  59  Pac.  631;  Morgan  v. 
Taylor  (1870)  38  N.  J.  L.  317;  Bellinger  v. 
Ford  (1852)  14  Barb.  250. 

The  following  decisions  go  on  the  theory 
that  such  ao  execution  is  voidable  merely :  Jen- 
nesB  V.  Lapeer  County  Circuit  Judge  (1880)  42 
Mich.  460,  4  N.  W.  220;  Hughes  v.  Wilkinson 
(1850)  37  Miss.  482;  Nlms  v.  Sabine  (1872) 
44  How.  Pr.  252;  Deyo  v.  Borley  (1892)  43- 
N.  Y.  S.  U.  638,  18  N.  Y.  Supp.  300  ;  Day  v. 
Sharp  (1839)  4  Whart  341,  34  Am.  Dec.  509. 

In  regard  to  an  execution  issued  after  the- 
defendant's  death  without  the  due  observance 
of  the  required  preliminaries,  the  same  conflict 
occurs,  with  the  weight  of  authority  In  favor, 
so  far  as  numbers  are  concerned,  of  the  doc- 
trine that  such  execntions  are  void. 

Decisions  to  the  latter  effect  are :  Harwood 
V.  I'hillips  (1603)  0.  Brldg.  473;  Bentley  v. 
Cummins  (1849)  9  Ark.  487;  Cunningham  v. 
Burk  (1885)  45  Ark.  207;  Burk  v.  Jones  (1848) 
18  Ala.  107;  Abereromble  v.  Hall  (1844)  6 
Ala.  657:  Beach  v.  Dennis  (1S72)  47  Ala.  262; 
Hunt  V.  Loucks  (1869)  38  Cal.  372,  99  Am.  Dec. 
404;  Smith  v.  Reed  (1877)  52  Cal.  345;  Laflln 
V.  Ilei-rlngton  <1855)  16  III.  302;  State  v. 
Michaels  (1847)  8  Blackf.  436;  Whitehead  v. 
Cummins  (1850)  2  Ind.  58;  Halsey  v.  Van 
VIelt  (1882)  27  Kan.  474;  Davis  v.  Young 
(1825)  2  T.  B.  Mon.  6U ;  Huston  v.  Duncan 
(1866)  1  Bush,  205;  Den  ex  dem.  Sharp  v. 
Humphreys  (1837)  16  N.  J.  L.  25;  Beard  v. 
SInnott  (1870)  6  Jones  &  S.  536 ;  Prentiss  v. 
Bowden  (1894)  8  Misc.  420,  28  N.  Y.  Supp. 
666;  State  use  of  Jordan  v.  Pool  (1846) 
28  N.  C.  (6  Ired.  L.)  288;  Halao  v. 
Cole  (1880)  82  N.  C.  161 ;  Lee  v.  Bhire 
(1880)  82  N.  C.  428;  Williams  v.  Weaver 
(1886)  05  N.  C.  134;  Barfield  v.  Barfleld 
(1803)  113  N.  C.  230,  18  S.  B.  605;  Ar- 
nold V.  Fuller  (1824)  1  Ohio,  408;  Massie  v. 
Long  (1820)  2  Ohio,  288,  15  Am.  Dec.  647; 
Cartney  v.  Reed  (1831)  5  Ohio,  221 ;  Bombergar 
V.  Raymond  (1803)  12  Pa.  Co.  Ct  4601  Cadmus 
V.  Jackson  (lb66)  62  Pa.  206 ;  Gwln  v.  Latimer 
(1833)  4  Yerg.  22;  Overton  v.  Perkins  (1837) 
10  Yerg.  328;  Stockard  y.  Pinkard  (1845)  6 
Humph.  119;  Pnckett  v.  Richardson  (1880)  (V 
Lea.  49;  Conkrlte  V.  Hart  (1853)  10  Tex.  140; 
Emmons  v.  Williams  (1866)  28  Tex.  770 ;  Hoop- 
er V.  Caruthers  (1890)  78  Tex.  432,  15  S.  W. 
08 ;  Byuum  v.  Govan  (1895)  9  Tex.  Civ.  App. 
559,  29  8.  W.  1119;  Ransom  v.  Williams 
11864  )  2  Wall.  313.  17  li.  ed.  803;  Brwin  T. 
Dundas  (1846)  4  How.  58,  11  L.  ed.  875. 

Those  holding  such  an  execution  voidable 
merely  are:  Elliott  v.  Knott  (1859)  14  Md. 
121,  74  Am.  Dec.  519 ;  Uodge  v.  Mitchell  (1864) 
27  Miss.  504,  61  Am.  Dec.  524 ;  Harper  v.  Hill 

(1858)  35  Miss.    63;    Hughes    v.  Wilkinson 

(1859)  37  MlHS.  482;  Butler  v.  H&ynea  (1823) 
3  N.  U.  21 ;  Drake  v.  Collins  (1840)  5  How. 
(Miss.)  250;  Wallace  v.  Swlnton  (1876)  64 
N.  Y.  188;  Speer  v.  Sample  (1835)  4  Watts, 
367;  Hodges  v.  White  (1807)  19  R.  I.  717, 
30  Atl.  838;  Harrington  v.  O'Reilly  (1848)  » 
Smedes  &  M.  210,  48  Am.  Dec.  704 ;  Pierce  v. 
Logan  (1883)  2  Posey  Unrep.  Cas.  (Tex.)  S69 ; 
Webb  V.  Mallard  (1803)  27  Tex.  80;  Taylor  v. 
Snow  (1877)  47  Tex.  462,  26  Am.  Rep.  311 ; 
Cain  v.  Woodward  (1889  )  74  Tex.  549,  12  S- 

i  W.  310;  Jones  v.  Davis  (1809)  24  Wis.  220. 

M.  M.  M. 
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UNn-ED  STATBS  CIROUIT  COURT 

NATIONAL  SURETY  COMPANY  OF  NEW 
YORK  et  at.,  Appta., 

V. 

STATE  BANK  OF  HUMBOLDT  et  al. 
(66  C.  C  A.  eOT,  120  Fed.  693.) 

■•1.  The  national  oonrta  have  Jiwl»dt«- 

tion  Id  equity  Id  the  absence  of  an  adeqaate 
remedr  at  law  In  those  courts.  The  test  of 
their  equitable  Jurisdiction  la  the  abMOce  of 
such  a  remedy  fai  the  Federal  courts.  The 
presence  or  absence  of  a  remedy  at  law  In  the 
state  courts  is  not  the  test  of  the  jurisdiction 
Id  equity  of  the  Federal  courts. 

a.  The  equitable  Jnrlsdletlon  of  the 
Federal  conrts  vested  In  them  under  the 
Judiciary  act  of  1T8»,  and.  where  It  has  not 
been  subsequently  chaD^ed  by  act  of  Congress, 
the  test  of  that  Jurisdiction  Is  the  adequacy 
of  the  remedy  at  law  for  wroDgs  of  the  char- 
acter under  consideration  In  the  year  1780, 
when  the  judiciary  act  was  adopted. 

41.  The  states  did  not  Kranti  and  they  can- 
not  by  their  legislation  revoke.  Impair,  or 
destroy,  the  equitable  Jurisdiction  of  the  na- 
tional coui-ta. 

■4.  While  state  leylslatlon  may  not  im- 
pair OF  deatroy.  It  may  enlarge,  the  rights 
and  remedies  Id  equity  fn  the  Datlooal  courts. 
"A  party,  by  going  Into  a  national  court,  does 
not  lose  any  right  or  aiqiroprlate  remedy  of 
which  he  might  have  availed  himself  In  the 
state  courts  of  the  same  locality."  Rights 
created  and  remedies  provided  by  the  stat- 
utes of  the  state,  to  be  pursued  In  the  state 
eourtii,  may  be  enforced  and  administered  in 
the  national  courts,  either  at  law,  or  in 
equity,  or  In  admiralty,  as  the  nature  of  the 
rlffhts  or  remedies  may  require. 

9.  Sections  002-811  of  the  Code  of  Ne- 
braska, which  authorise  an  original  anit  in 
the  court  in  which  an  unconscionable  Judg- 
ment that  the  defendant  was  prevented  by 
unavoidable  casualty  from  defending  against 
was  rendered,  to  enjoin  Its  collection  and  to 
annul  It,  provide  a  cumulative  remedy,  and 
do  not  Impair  the  original  equitable  Jurisdic- 
tion of  the  circuit  eourta  of  the  United  States 
to  grant  appropriate  relief  for  a  lllte  cause 
Id  cases  In  which  the  citizenship  of  the  par- 
ties and  the  amounts  In  controversy  give 
those  courts  Jurisdiction. 

■O.  The  Federal  eonrts  have  vlenary  Jn- 
rladletlon  to  ^njoln  the  enforcement 
of  nnconselonable  JndKmenta  and  de- 
crees, to  which  the  defendants  had  merltorl- 
OUB  defeuBea,  that  they  were  prevented  from 
availing  themselves  of  by  fraud,  accident,  or 
mlstalEd.  They  have  the  same  power  to  re- 
lieve on  account  of  accident  or  mistake  as  on 
aceonnt  of  fraud. 

T.  A  Vcderal  clrenlt  court,  sitting  In 
evnlty*  has  Jarlsdlctlon  to  enjoin  the 
onXorecmcnt  of  an  uncrasclonable  Judg- 

'HeadQotea  by  Sa^nbobn,  Circuit  Judge. 

Note. — As  to  general  equitable  Jurisdiction 
in  regard  to  injunctions  against  jud^ents,  see, 
In  this  series,  Jarrett  v.  Ooodnow  (W.  Vs.)  32 
L.  R.  A.  321.  and  note. 

As  to  equitable  Jurisdiction  to  enjola  Judg- 
ments obtained  by  fraud,  accident,  mistake, 
surprise,  or  duress,  see  Merrlman  v.  Walton 
(Cal.)  30  L.  It.  A.  786,  aod  note;  also  Dowell 
T.  Goodwin  (B.  I.)  6}  L.  R.  A.  873. 
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ment  of  a  state  or  of  a  national  court  for  new 
causes,  sucb  as  frand.  accident,  or  mistake, 
which  prevented  tha  Judgment  defendant  from 
availing  himself  of  a  merltorloua  defense  that 
was  not  fairly  presented  to  the  court  which 
rendered  the  Judgment.  But  It  has  no  power 
to  take  such  action  on  account  of  errors  or 
Irresnilarltles  in  the  proceedings  on  which 
the  Judgment  or  decree  Is  founded,  or  on  ac- 
count of  erroneous  or  Illegal  dedshms  by  the 
court  which  rendered  the  Judgment  or  de- 
cree. 

8.  The  national  c^oBrta,  sitting  in  ev- 
nlty,  liave  the  same  Jnrlsdlctlon  and 

power  to  restrain  Judgment  plaintiffs  In  nn- 
coDscloDable  judgmente  of  the  state  courts 
from  using  them  to  extort  money  from  de- 
fendants who  ought  not  to  pay  them,  tliat 
they  have  to  enjoin  such  plaintiffs  In  like 
Judgments  of  the  Federal  courts. 

0.  The  Federal  conrts  are  prohibited 
by  Rev.  Stat  f  720  [U.  S.  Comp.  Stmt  1901, 
p.  681],  from  staying  proceedings  of  a  state 
court  or  of  Its  otllcera  But  it  Is  no  viola- 
tion of  that  section  for  these  courts  to  en- 
join the  plaintiff  In  on  nnconselonable  Jndg- 
ment  of  a  state  court  from  using  It  to  ex- 
tort money  from  a  defendant  who  ought  not. 
Id  equity  and  good  conscience,  to  pay  it,  be- 
cause such  an  Injunction  acta  on  the  person 
of  the  Judgment  plaintiff,  and  not  upon  the 
state  court  or  Its  offlcers. 

lO.  The  fallnre  of  an  oflleer  of  a  state, 
whom  forelicn  eorporatlons  are  com- 
pelled by  the  atatntea  of  the  state  to 
appoint  their  avent  to  receive  service  of 
process  as  a  condition  of  doing  business  In 
the  state,  to  comply  with  a  statute  which 
requires  htm  to  send  a  summous  to  the  de- 
fendant, to  which  It  is  directed.  Immediately 
upon  its  receipt.  Is  not  such  fault  or  negli- 
gence of  the  defendant  corporation  as  will 
estop  it  from  securing  equitable  relief  from  on 
unconscionable  Judgment,  wblch  it  was  pre- 
vented from  defending  Itself  against  by  the 
neglect  of  the  officer. 

(February  2,  1903.) 

APPEAL  by  plainliffa  from  a  decree  of  tlie 
Circuit  Court  of  the  United  States  for 
the  District  of  Nebraska  in  favor  of  defend- 
ants in  a  suit  brought  to  enjoin  the  enforce- 
ment of  a  judgment.  Reverted. 

'Statement  by  Sanborn,  Circuit  Judge: 
Tliis  is  an  appeal  from  a  final  decree 
which  dismissed  the  bill  of  the  complain- 
ants, National  Surety  Company  of  New  York 
and  National  Surety  Company  of  Missouri, 
two  corporations  tliat  sought  an  injunction 
agninst  the  State  Bank  of  Humboldt,  its  at- 
torneys, nnd  John  F.  Cornell,  the  auditor 
of  public  accounts  of  the  slate  of  Nebraska, 
to  ro!<train  them  from  enforcing  a  judgment 
of  $7,842.40  and  costs  which  was  rendered 
on  May  17,  1900.  in  the  district  court  of 
KichardHon  county.  Nebraska,  against  the 
National  Surety  Company  f>f  Missouri,  and 
in  favor  of  the  bank.  These  are  the  material 
facts  which  condition  the  rights  of  the  par- 
ties in  this  court:  The  National  Surety* 
Company  of  Missouri  made  its  bond,  by 
which  it  agreed  to  indemnify  the  bank 
against  such  losses  as  it  should  sustain  by 
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reason  of  the  fraud  or  dishonesty  of  its  cash* 
ier  between  March  31,  1896,  and  April  1, 
1897,  and  should  discover  prior  to  October 
1,  1887.  The  bank  sustained  losses  on  ac- 
■count  of  the  fraud  and  dishonesty  of  its 
cashier  during  the  term  of  the  bond,  but 
it  did  not  discover  them  until  more  than 
«ix  months  after  the  expiration  of  the  term, 
so  that  no  cause  of  action  in  favor  of  the 
"bank  upon  the  bond  ever  accrued.  Neverthe- 
litsB  the  bank  commenced  an  action  on  the 
Lond  for  the  amount  of  these  losses  in  the 
district  court  of  Richardson  county,  in  the 
state  of  Xebraska,  agaiust  the  National  Se- 
■eurity  Company  of  Kansas  City,  Missouri, 
iind  delivered  the  summons  to  the  auditor 
«f  public  accounts  of  the  state  of  Nebraska, 
who  accepted  service  of  it,  but  failed  to 
«end  it  to  either  of  the  appellants,  or  to 
notify  them  of  the  pendency  of  the  action. 
The  statutes  of  Nebraska  required  every 
surety  company  not  incor^rated  under  the 
Jaws  of  that  state  to  appoint  the  auditor  of 
public  accounts  its  attorney,  on  whom  pro- 
cess  against  it  might  be  served  in  any  ac- 
tion, and  commanded  him  to  forward  a  copy 
of  any  process  served  upon  him  forthwith 
to  the  secretary  of  the  company  to  which 
it  was  addressed.  Neb.  Comp.  Stat.  1001, 
chap.  10,  §S  175.  176.  On  May  17,  1900, 
judgment  was  entered  by  default  in  the  ac- 
tion in  the  district  court  of  Richardson 
«ounty  against  the  National  Security  Com- 
pany of  Kansas  City,  Missouri,  for  $7,842.40 
and  costs.  On  July  23,  1900,  the  term  of 
that  court  closed,  and  it  adjourned  tine  die. 
Neither  of  the  surety  compnnies  had  any  no- 
tice or  knowledge  of  the  judgment,  or  of  the 
action  in  which  it  was  rendered,  until  Au- 

fust  6,  1900.  On  June  9,  1897,  the  National 
urety  Company  of  New  York  received  the 
assets  and  assumed  the  liabilities  of  the  Na- 
tional Surety  Company  of  Missouri,  so  that, 
if  the  judgment  against  the  latter  is  col- 
lected, the  former  must  pay  it.  In  this  state 
of  the  case  the  surety  companies  prayed  the 
<ourt  below  to  restrain  the  bank,  its  attor- 
neys, and  John  F.  Cornell,  from  enforcing  the 
judgment,  on  the  ground  that  they  had  a 
per^t  defense  to  the  claim  on  which  it 
was  founded,  which  they  were  prevented 
from  presenting  by  'tiie  failure  of  the  auditor 
to  send  them  the  summons,  without  any 
fault  or  negligence  on  their  part;  and  the 
court  below  denied  their  prayer,  because, 
in  its  opinion,  §il  602-611,  pp.  1340,  1341, 
and  1342,  of  the  Compiled  Statutes  of  Ne- 
braska of  1901,  provided  the  complainants 
with  an  adequate  remedy  at  law,  and  de- 
prived the  Federal  courts  of  jurisdiction  in 
equity  to  grant  the  relief  th^  sought. 

Argued  before  Caldwell,  Sanhom,  sjid 
Thaytr,  Circuit  Judges. 

Hcssi-s.  Charles  J.  Oreentt  and  Ralph 
"W.  BreckeuTidse,  for  appellants: 

The  auditor  of  public  accounts  of  Nebras- 
Tsa.  accepted  service  of  the  summons  issued 
against  the  Missouri  company  in  the  suit 
"brought  in  the  state  court,  and  did  not  no- 
tify the  company.  The  statute  imposed  a 
iKwitive  duty  upon  the  auditor.  It  was  nev- 
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er  contemplated  by  the  legislature  of  Ne- 
braska that  a  judgment  against  a  foreign 
surety  company  could  be  obtained  by  merely 
aer\-ing  process  upon  the  auditor. 

Hartford  F,  Ins.  Oo.  v.  Owen,  30  Mich. 
441;  Farmer  v.  Motional  Life  Aaao.  60  Fed. 
829. 

The  failure  of  the  public  auditor  to  for- 
ward the  process  served  on  him,  as  the 
stntute  commands,  was,  as  to  the  Missouri 
company,  a  mistake  and  an  accident  which 
is  not  chargeable  to  the  Missouri  company 
as  its  &iult  or  neglect,  or  the  fault  or  neg- 
lect of  its  agents. 

Connecticut  3lut.  L.  Ins.  Oo.  t.  Bpratley, 
172  U.  S.  602,  43  L.  ed.  669,  19  Sup.  Ct.  Bep. 
308;  H<mer  Ramadell  Transp.  Co.  v.  £a 
Compagnie  04n6tale  Transatlantique,  182  U. 
S.  406,  45  L.  ed.  1155,  21  Sup.  Ct.  Rep.  831. 

Neither  the  New  York  company  nor  the 
Missouri  company  knew,  until  after  the  ad- 
journment, awe  die,  of  the  term  at  which 
the  judgment  of  the  state  court  was'  ren- 
dered, that  any  such  suit  had  been  begun  or 
was  pending. 

The  surety  company  has  a  sutetantial  and 
meritorious  defense  to  the  claim  which 
passed  into  judgment.  The  bond  limited 
liability  of  the  surety  company  to  a  loss 
sustained  and  discovered  during  the  con- 
tinuance of  the  bond,  and  within  six  monttm 
after  the  employee  should  cease  to  be  em- 
ployed. 

Ouarantee  Co.  of  y.  A.  v.  JfecAonios'  Bav. 
Bank  d  T.  Oo.  183  U.  S.  402,  46  L.  ed.  263, 

22  Sup.  Ct.  Rep.  124;  Florida  C.  d  P.  R.  Oo. 
V.  American  Surety  Co.  41  C.  C.  A.  45,  99 
Fed,  674:  American  Credit  Indemnity  Co. 
v.  Can-ollton  Fumitvre  Mfg.  Co.  36  C.  C. 
A.  671,  9.>  Fed.  Ill;  California  Sav.  Bank 
V.  American  Surety  Co.  8"  Fed.  118;  Lom- 
bard Investment  Co.  v.  American  Surety  Co. 
65  Fed.  476;  Fidelity  A  0.  Co.  v.  Ctnuoli' 
dated  Vat.  Bank,  17  C.  C.  A.  641,  39  U.  S. 
App.  26,  71  Fed.  116;  American  Surety  Co. 
V.  Pauly,  170  U.  S.  133,  42  L.  ed.  977,  18 
Sup.  Ct.  Rep.  552;  Northern  Aeaur.  Oo.  v. 
Urattd  Yiew  Bldg.  Aaso.  183  U.  S.  308,  40 
L.  ed.  213,  22  Sup.  Ct.  Rep.  133. 

Unavoidable  accident  or  misfortune  pre- 
venting the  party  from  making  his  defense 
at  law  is  a  sufficient  ground  for  the  inter- 
ference of  equity  in  an  otherwise  merito- 
i-ions  case. 

1  Black,  Judgm.  IS  383;  Radzuweit  v.  Wat- 
kiua,  53  Neb.  412,  73  N.  W.  679;  Spelling, 
Extrrtordiniiry  Relief,  §  131 ;  Story,  Eq.  Jur. 
■  13th  ed.  §  885;  Phillips  v.  Negley,  117  U.  S. 
00.1,  29  L.  ed.  1013.  6  Sup.  Ct.  Rep.  901; 
MnriTie  his.  Co.  v.  Bndgeon,  7  Cranch,  332, 
3  L.  ed.  362;  Metcalf  v.  Williams,  104 U.S. 
93,  26  L.  ed.  063;  Marshall  v.  Holmes,  141 
U.  S.  589,  35  L.  ed.  870,  12  Sup.  Ct.  Rep.  62; 
Western  Assur.  Oo.  v.  Klein,  48  Neb.  904, 
67  N.  W.  873;  Bankas'  h.  Ins.  Co.  v.  Rol- 
bins,  53  Neb.  44,  73  N.  \V.  289;  Coates  v. 
Chillicothe  Branch  of  State  Bank,  23  Ohio 
St.  431;  Her  v.  Darnell,  5  Neb.  192;  Davis 
v.  Wakclee,  156  V.  S.  680,  39  L.  ed.  578,  15 
Sup.  Ct.  Rep.  555;  Mississippi  Mills  t. 
Cohn,  150  V.  S.  202,  37  L.  ed.  1052.  14  Sup. 
Ct.  Bep.  75 ;  Munro  v.  Callahan,  55  Neb.  75» 
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75  N.  W.  151 ;  Meyers  v.  Smith,  59  Neb.  30, 
80  N.  W.  273;  Barrow  v.  Hunton,  99  U.  S. 
80.  26  L.  ed.  407 ;  Little  Rock  Junction  R. 
Co.  T.  Burke,  13  O.  0.  A.  341,  27  U.  S.  App. 
786,  66  Fed.  88;  Chicago,  B.  d  Q.  B.  Co.  v. 
Hitoheoek  County,  60  Neb.  722,  84  N.  W. 
97  J  Kaufmann  v.  Drexel,  66  Xeb.  229,  70 
N.  W.  6S9 ;  Leonard  v.  Cajntol  7n<.  Co.  101 
Iowa,  482,  70  N.  W.  629. 

The  Federal  circuit  court  has  jurisdic- 
tion to  enjoin  the  Humboldt  bank,  its  attor- 
neys, and  the  auditor  of  public  accounts 
from  proceedii^  to  collect  the  unconscion- 
able judgment  rendered  tqr  the  district  court 
of  Bichardson  county,  Nebraska. 

Marshall  v.  Holmes,  141  U.  S.  589,  35  L. 
ed.  870,  12  Sup.  Ct.  llep.  62 ;  Baines  v.  Car- 
penter, 91  U.  S.  254,  23  L.  ed.  345  j  John- 
son V.  Watei-8,  111  U.  S.  640,  28  L.  ed.  547, 
4  Sup.  Ct.  Rep.  619;  Arroicsmiih  v.  Glca- 
sou,  129  U.  S.  86,  32  L.  ed.  630,  9  Sup.  Ct. 
Rep.  237;  Payne  v.  Hook,  7  Wall.  425,  19 
L.  ed.  260;  Alcytsit  v.  MoHeil,  IB  Fed.  834; 
Youna  v.  Sigter,  48  Fed.  182;  McConihay 
V.  Wright,  121  U.  S.  205,  30  L.  ed.  933,  7 
Sup.  Ct.  Rep.  940;  United  States  L.  Ins.  Co. 
V.  Gable,  39  C.  C.  A.  264,  98  Fed.  761 ;  Cow- 
ley V.  yorihem  P.  R.  Co.  159  U.  8.  569, 
40  L.  ed.  263,  16  Sup.  Ct.  Rep.  127;  Dar- 
raffh  V.  //.  Wetter  Mfg.  Co.  23  O.  C.  A.  609, 
49  U.  S.  ^Vpp.  1,  78  Fed.  13. 

Mesara.  Jolui  1^  Webater,  Isham  Rea- 
vla,  and  Frank  C  Reavla,  for  appellees: 

Service  of  summonu  on  the  state  auditor 
was  sufficient  to  give  the  state  court  juris- 
diction to  render  the  judgment. 

Pringle  v.  Woolu  orth,  90  N.  Y.  602;  Ex 
parte  Schollenberger,  96  U.  S.  369,  24  L.  ed. 
853;  Lafayette  Ins.  Co.  v.  French,  18  How, 
404,  15  L.  ed.  451 ;  Osborne  v.  Shawmut  Ins. 
Co.  51  Vt.  278;  Sparks  v.  yational  Masonic 
Aooi.  As8o.  73  Fed.  277;  Ehrman  v.  Teutonia 
Ina.  Go.  1  McCrary,  123,  1  Fed.  471;  Ger- 
man Ina.  Co.  V.  Ball,  1  Kan.  App.  43,  41 
Pac.  69;  A'eic  Yoik,  L.  E.  A  W.  R.  Co.  v. 
Eatill,  147  U.  S.  591,  608,  37  L.  ed.  202,  301, 
13  Sup.  Ct.  Rep.  444. 

The  power  of  attorney  which  the  company 
files  with  the  Btate  auditor  is  not  conditioned 
that  the  auditor  shall  forward  a  copy  of 
the  summons  to  the  surety  company. 

Pringle  v.  Woolworth,  90  N.  Y.  502;  Ex 
parte  Schollenberger,  96  U.  S.  369,  24  L.  ed. 
853;  Oabome  v.  akawrnvt  Ins.  Co.  51  Vt. 
278. 

The  acceptance  of  service  by  the  state 
auditor  was  in  law  the  same  as  service  up- 
on the  company. 

Cheney  v.  Harding,  21  Neb.  65,  31  N.  W. 
255;  Benson  v.  Michael,  29  Neb.  131,  45  N. 
W.  278. 

The  surety  company  had  an  adequate  rem- 
edy at  law  in  the  court  which  rendered  the 
judgment. 

A  court  of  equity  should  not  assume  ju- 
risdiction to  enjoin  the  enforcement  of  a 
judgment  when  there  is  an  adequate  remedy 
at  law. 

Grim  v.  Bandley,  94  U.  S.  Go2,  658,  24 
L.  ed.  216,  218;  Houque  r.  Clapp,  101  U.  8. 
S52,  653,  25  L.  ed.  1026,  1027 ;  Vumald  v. 
Glenn,  50  Fed.  372;  Bandera  r.  Boutter, 
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126  N.  Y.  193,  27  N.  Y.  Supp.  263;  Brown 
V.  Chapman,  90  Va.  174,  17  S.  E.  855;  Trav- 
elers' Protective  Aaso.  v.  Gilbert,  55  L.  R. 
A.  538,  49  C.  C.  A.  309,  111  Fed.  268;  Knoa 
County  V.  Barahman,  133  U.  S.  162,  33 
ed.  586,  10  Sup.  Ct.  Rep.  267;  Walker  v. 
Robhina.  14  How.  584,  14  L.  ed.  562;  Pres- 
tOH  V.  Kindrick,  94  Va.  760,  27  S.  E.  688; 
Taylor  v.  Leicia,  2  J.  J.  Marsh.  400,  19  Am. 
Dec.  135;  Ede  v.  Haaen,  61  Cal.  360;  Luoo- 
V.  Brown,  73  Cal.  3,  14  Pac.  366;  Waldron 
v.  Waldron,  76  Ala.  285. 

The  Federal  courts  are  without  jurisdic- 
tion  to  enjoin  tiie  parties  from  proceeding' 
in  the  state  tribunals  to  collect  judgments 
rendered  in  the  state  courts. 

Diggs  v.  Wolcott,  4  Crancb,  179,  2  L.  ed. 
587;  Peck  v.  Jenness,  7  How.  612-625,  12  L. 
ed.  841-846;  Watson  v.  Jones,  13  Wall.  679- 
719,  20  L.  ed.  666-672;  Haines  v.  Garpentery. 
91  U.  S.  257,  23  L.  ed.  346;  Dial  v.  Reynolds, 
96  U.  S.  340,  24  L.  ed.  644;  Sargent  v.  Bel- 
ton,  115  U.  S.  348,  29  L.  ed.  412,  6  Sup.  Ct. 
Rep.  78;  He  Sawyer,  124  U.  S.  220,  31  L. 
ed.  409,  8  Sup.  Ct.  Rep.  482;  Yick  Wo 
Crowley,  26  Fed.  209;  Wagner  v.  Drake,  31 
Fed.  851;  Dillon  v.  Kansas  City  Suburban 
Belt  R.  Go.  43  Fed.  Ill;  Buggies  v.  Sinwn- 
ton,  3  Biss.  330,  Fed.  Cas.  No.  12,120;  Chaf- 
fin  V.  -S(.  Louis,  4  Dill.  19,  Fed.  Cas.  No.  2,- 
572;  Missouri,  K.  d  T.  R.  Co.  v.  Scott,  4 
Woods,  386,  13  Fed.  793;  United  Btatea  T. 
Collins,  4  Blatchf.  166,  Fed.  Cas.  No.  14,- 
834;  Knox  County  v.  Barahman,  133  U.  S. 
152,  33  L.  ed.  686,  10  Sup.  Ct.  Rep.  257; 
Beats  V.  Illinois,  M.  c€  T.  R.  Co.  133  U.  S. 
290,  as  L.  ed.  608,  10  Sup.  Ct.  Rep.  314; 
.McNeil  V.  McNeil,  78  Fed.  834;  Little  Rock 
Junction  It.  Co.  v.  Burke,  13  C.  C.  A.  341, 
27  U.  S.  App.  736.  66  Fed.  83;  Allen  v.  Al- 
len, 38  C.  C.  A.  336,  97  Fed.  525;  Central 
Nat.  Bank  v.  Stevens,  169  U.  S.  432,  463,. 
42  L.  ed.  807,  818,  18  Sup.  Ct.  Rep.  403; 
Phelpa  T.  Mutual  Reserve  Fund  Life  Asso^ 
50  C.  C.  A.  330,  112  Fed.  463;  Leathe  v, 
Thomas,  88  C.  C.  A.  76,  97  Fed.  136. 

Banborn,  Circuit  Judge,  delivered  the- 

opinion  of  the  court: 

The  important  question  in  this  case  is- 
whether  or  not  a  Federal  court  has  juris- 
diction in  equity  to  restrain  the  parties  to- 
an  unconscionable  judgment  of  a  state  court 
from  enforcing  it,  wlien  the  complainants  in 
the  bill  bad  a  perfect  defense  to  the  claim 
on  which  the  judgment  was  founded,  which 
they  were  prevented  from  presenting  to  the- 
state  court  by  accident  or  mistake,  and  when 
the  statutes  of  the  state  have  provided  an 
original  proceeding  in  the  court  in  which 
the  judgment  is  rendered  to  enable  aggrieved 
parties  to  obtain  relief  against  su^  judg- 
ments. 

Much  has  been  said  and  written  by  coun- 
sel for  the  respective  parties  in  this  suit 
upon  the  question  whether  or  not  the  serv- 
ice of  the  summons  upon  the  auditor  of  pub- 
lic accounts  of  the  state  of  Nebraska,  and 
his  acceptance  thereof,  constituted  a  service 
upon  the  Missouri  corporation,  and  gave  the 
state  court  jurisdiction  of  the  action  against 
it,  and  upon  the  question  whether  or  not 

Digitized  by  Google 


t908. 


UlATlOSAJ.  SUKETT  CO.  V.  StATE  BAHK. 


897 


"the  action  and  judgment  against  the  Na- 
'tional  Security  Company  of  Kansas  City, 
MiBBouri,  were,  in  effect,  an  action  and  judg- 
ment against  the  National  Surety  Company 
of  Missouri.  But,  in  our  fn)imon,  these 
questions  do  not  condition  the  determination 
-of  this  case;  and,  without  deciding  or  inti- 
mating any  opinion  concerning  tnem,  the 
positions  of  counsel  for  the  appellees  will  be 
conceded.  For  the  purposes  of  the  discus- 
sion and  decision  of  this  case,  it  will  be  ad- 
mitted that  the  judgment  against  the  secur- 
ity company  is  a  judgment  against  the  sure- 
ty ccnnpany,  and  that  by  Tiitne  of  the  serv- 
ice upon,  and  the  acceptonee  thereof  by,  the 
auditor  of  public  accounts,  the  state  court 
acquired  jurisdiction  of  the  subject-matter 
■and'of  the  parties  to  the  action,  and  lawful- 
ly rendered  the  judgment  a£[ainBt  the  sure- 
ty company. 

The  gravamen  of  this  bill,  however,  is  not 
that  there  was  no  ser\'ice  of  the  summons 
in  the  actitm  at  law.  It  is  that  in  that 
Action  a  judgment  which  ought  not,  in  eq- 
uity and  good  conscience,  to  be  paid,  has 
been  rendered  against  the  surety  company, 
when  it  had  a  perfect  defense  to  the  action, 
•of  which  it  was  prevented  from  availing 
itself  1^  accident  or  mistake,  without  fault 
or  negligence  on  its  part.  It  is  conceded 
that  t£e  judgment  was  regularly  and  legally 
rendered  after  due  service  of  the  summons. 
Yet  the  remains  that  it  is  a  judgment 
without  capse  which  the  appellants  ought 
not  to  be  required  to  pay,  and  which  they 
were  prevented  from  aefending  themselves 
against  by  the  failure  of  John  F.  Cornell, 
"the  auditor  of  public  accounts  of  the  state 
of  Nebraska,  to  send  them  the  summons  as 
the  statute  directed. 

It  is  said  that  the  complainants  are  en- 
titled to  no  relief,  because  Cornell  was  the 
-agent  of  the  jud^ent  defendant,  the  Mis- 
Muri  company,  to  receive  the  service,  and 
his  negligence  was  its  negligence,  in  sup- 
port of  this  contention  the  remark  of  Mr. 
Justice  Gray  in  Knox  County  v.  Harahman, 
133  U.  S.  152,  155,  15G,  33  L.  ed.  586,  588, 
10  Sup.  Ct.  Rep.  257,  where  the  county 
•clerk  was  designated  by  the  statutes  of  Mis- 
souri to  receive  service  of  process  against 
the  county,  that  "uiy  neglect  of  the  clerk 
in  communicating  the  fact  to  the  county 
■court  was  neglect  of  an  a^nt  of  the  county, 
and  did  not  affect  the  validity  of  the  service 
or  of  the  judgment,"  is  cited.  In  that  case 
the  Supreme  Court  first  decided  that  the 
Judgment  against  Knox  county  was  just 
and  right,  and  that  it  had  no  defense  to  the 
cause  of  action  upon  which  it  was  founded 
(p.  15S,  133  U.  S.,  p.  588,  33  L.  ed.,  and  p. 
^8,  10  Sup.  Ot.  Rep.),  and  then  held  that 
the  failure  of  the  county  clerk  to  give  notice 
of  the  service  of  the  summons  was  so  far 
the  negligence  of  the  county  that  it  did  not 
invalidate  the  service.  That  court  did  not 
decide  that  the  failure  of  this  clerk  was  such 
negligence  of  the  county  as  would  have  de- 
prived it  of  equitable  relief  if  that  failure 
nad  prevented  it  from  interposing  a  merito- 
ritiuB  defense.  In  the  case  at  bar  the  valid- 
ity of  the  service  of  the  summons  is  con- ' 
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ceded.  It  in  further  admitted  that,  if  any 
fault  or  negligence  of  the  surety  companies 
prevented  them  from  presenting  their  de- 
fense in  the  action  at  law,  they  are  estopped 
from  obtaining  relief  in  equity.  But  now 
can  it  be  fairly  or  justly  said  that  it  was  the 
fault  of  these  companies,  or  their  negligence, 
that  John  F.  Cornell,  the  auditor  of  pub- 
lic accounts  of  the  state  of  Nebraska,  failed 
to  discharge  his  statutory  duty  to  send  them 
the  summons?  They  did  not  select  him  as 
their  agent.  They  had  no  command  or  con- 
trol of  bis  action, — no  power  to  discharae 
or  dismiss  him.  They  were  compelled  ^ 
the  statutes  of  the  state  of  Nebraska  to  ap- 
point and  retain  him  as  their  agent  to  re- 
ceive service  of  process,  as  a  condition  of 
doing  business  in  that  state.  He  was  cho- 
sen, not  by  the  surety  companies,  but  by  the 
state  of  Nebraska.  His  acts  and  proceed- 
ings were  controlled  and  commanded,  not 
by  these  corporations,  but  by  the  state.  The 
state  required  him  to  send  the  summons  to 
this  Missouri  corporation,  Just  as  it  required 
that  corporation  to  appoint  him  ite  unit 
to  receive  the  service.  Neb.  Comp,  ^at. 
1901,  chap.  16,  SS  175,  176,  The  corpora- 
tion obeyed  the  statute,  and  the  officer  of 
the  stete  violated  it.  The  corporation  could 
not  have  anticipated  its  violation.  It  had 
a  right  te  rely  on  the  legal  presumption  that 
the  officer  of  the  state  would  do  his  duty. 
Nothing  that  the  corporation  could  have 
lawfully  done,  nothing  that  it  could  have 
failed  to  do,  could  have  prevented  the  fail- 
ure of  this  oflicer.  The  power  of  control 
is  the  test  of  the  liability  of  a  principal  for 
the  negligence  of  his  alleged  agent.  If  the 
principal  cannot  control  and  direct  him  in 
the  discharge  of  a  given  duty,  then  he  is 
not  his  agent  in  its  performance  and  the  al- 
leged principal  is  neither  chargeable  with 
nor  liable  for  his  negligence  in  its  discharge. 
Brady  v.  Chicago  d  G.  W.  R.  Co.  57  L.  R.  A. 
712,  52  C.  C,  A.  48,  114  Fed,  100,  107;  At- 
wood  V.  Chicago,  R.  I.  <E  P.  R.  Co.  72  Fed. 
447,  454,  455;  Byrne  v.  Kaneaa  City,  Ft.  8. 
if  if.  R.  Co.  24  L.  R,  A.  693,  9  C.  C.  A.  666, 
22  U.  S.  App.  220,  61  Fed.  605;  Bilsdorf  t. 
at.  Louis,  45  Mo.  94,  98,  100  Am.  Dec.  352; 
Patclet  V.  Rutland  d  W.  R.  Co.  28  Vt.  297, 
300 ;  Miller  T.  Minnesota  A  Jf.  W.  R.  Co.  76 
Iowa,  655,  659,  39  N.  W.  188;  Wood,  Rail- 
roads, §  388;  Donovan  v.  Laing,  W.  d  D. 
Conatr.  Syndicate  [1893]  1  Q.  B.  629; 
Rourke  v.  White  Moss  Colliery  Co.  L.  R. 
2  C,  P.  Div.  205,  The  neglect  of  Cornell  to 
notify  the  surety  companies  of  the  penden- 
cy of  the  action  against  the  Missouri  cor- 
poration was  not  tneir  fault  or  negligence, 
and  it  is  no  defense  to  their  claim  for  equi- 
table relief  against  this  judgment,  because 
they  had  no  command  or  control  of  his  ac- 
tion. The  failure  of  an  officer  of  a  state, 
whom  foreign  corporations  are  compelled  by 
the  statutes  of  the  state  to  appoint  their 
agent  to  receive  service  of  process,  as  a 
condition  of  doing  business  in  the  state,  to 
comply  with  a  statute  which  requires  him  to 
oend  a  summons  to  the  defendant,  to  which 
it  is  directed,  immediately  upon  its  receipt, 
'  is  not  such  fault  or  negligence  of  the  defend- 
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ant  eor^ration  as  will  estop  it  from  secur- 
ing equitable  relief  from  an  unconscionable 
juogtnent,  wiiich  it  waa  prevented  from  de- 
fending itself  against  by  the  neglect  of  the 
officer.  It  is  an  unavoidable  accident,  which 
the  corporation  could  neither  have  foreseen 
nor  anucipated. 

We  have,  then,  an  unconscionable  judg- 
ment at  law  for  $7,842.40  in  favor  of  a  cit- 
izen of  Xebraska,  to  which  the  appellants, 
citizens  of  New  York  and  Missouri,  respec- 
tively, had  a  good  defense,  which  they  were 
prevented,  by  unavoidable  accident^  unmixed 
^rith  fault  or  negligence  on  their  part,  from 
availing  thenieelves  of.  The  appellees  are 
about  to  enforce  this  judgment.  Has  the 
Federal  court,  sitting  in  equity,  the  jurisdic- 
tion to  preroit  than  from  so  doing  t  Fraud, 
accident  and  mistake  are  three  great  heads 
of  equity  jurisprudenoe ;  and  whenever  in- 
juBtice  or  wrong,  irremediable  at  law,  is 
about  to  result  from  either,  power  is  vested 
in,  and  the  duty  is  imposed  upon,  the  courts 
of  equity,  to  prevent  the  threatened  injury. 
Their  jurisdiction  rests  upon  the  fact  that, 
unless  they  act,  wrong  will  be  perpetrated, 
which  cannot  be  remedied ;  and  the  bills  ex- 
hibited to  them  are  appeals  to  the  conscien- 
ces of  tlie  chanceUors,  to  prevent  injustice. 
Counsel  for  the  appellees  concede  that  the 
Inderal  courts  have  equitable  jurisdiction  to 
enjoin  the  enforcement  of  unconscionable 
judgments  at  law  which  have  been  procured 
by  fraud,  but  they  insist  that  they  are  with- 
out power  to  restrain  the  collection  of  those 
which  are  secured  by  accident  or  mistake. 
But  the  foundation  of  equity  jurisdiction 
is  the  wrong  that  will  be  perpetrated  if  the 
court  of  equity  does  not  act.  Accident  and 
mistake  are  as  well  established  grounds  for 
the  action  of  a  court  of  equity  as  fraud.  It 
is  as  unjust — as  abhorrent  to  the  conscience 
of  the  chancellor — that  one  who  does  not 
owe  a  judgmrat  which  has  been  secured 
against  liim  by  accident  should  be  compelled 
to  pay  it,  as  it  is  that  he  should  be  com- 
piled to  pay  one  procured  by  fraud.  The 
injury  is  Uie  same  in  each  case.  Both  cases 
fall  under  equally  wdl^recognized  heads  of 
equity  jurisdiction.  Both  appeal  with  equal 
force  to  the  conscience  of  the  chancellor,  and 
the  conclusion  is  irresistible  that  each  is  en- 
titled to  command  the  same  measure  of  eq- 
uitable relief.  The  Federal  courts,  sitting 
in  equity,  have  the  same  power  to  prevent 
the  niforcment  of  unjust  judgments  at  law, 
procured  by  accident  or  mistake,  that  they 
nave  to  prevent  the  collection  of  those  ob- 
tained by  fraud.  They  have  plenary  juris- 
diction to  restrain  the  enforcement  of  judg- 
ments and  decrees  to  which  the  defendants 
had  meritorious  defenses,  that  they  were 
prevented  from  interposing  either  by  fraud 
or  accident  or  mistake  unmixed  with  their 
own  negligence.  Marine  Ins.  Co.  t.  Hodg- 
ton,  7  tlraiich,  333,  3  L.  ed.  362;  Hendrick- 
son  V.  Hinckley,  17  ITow.  443,  444.  15  L.  ed. 
123;  IJangerfoid  V.  Sigcrson.  20  How.  156, 
101,  15  L.  ed.  SCO.  870;  Gaines  v.  Fuentes, 
82  U.  S.  10,  22.  23  L.  ed.  524,  527;  Barrow 
v.  Hunton,  99  U.  S.  80,  85,  25  L.  ed.  407, 
408;  Johnson  v.  Waters,  111  U.  S.  040,  667, 
«1  L.  B.  A. 


28  L.  ed.  547,  556,  4  Sup.  Ct.  Bep.  619;  Ar- 
roicsmiih  v.  Oleason,  129  U.  S.  86,  97,  98,. 
32  L.  ed.  630,  632,  633,  9  Sup.  Ct.  Rep.  237; 
Marshall  v.  Holmes,  141  U.  S.  689,  596,  35- 
L.  ed.  870,  872,  12  Sup.  Ct.  Rep.  62.  The 
case  last  cited  was  a  suit>in  equity  to  en- 
join the  enforcement  of  judgments,  and  the 
.Supreme  Court  there  reiterated,  as  the  set- 
tled rule  upon  this  subject,  the  declaration 
of  Chief  Justice  Marshall,  made  more  than 
seventy  years  before,  in  Marine  Ins,  Co.  v. 
Hodgson,  7  Cranch,  332,  336,  3  L.  ed.  362, 
363,  that  "any  fact  which  clearly  proves- 
it  to  be  against  conscience  to  execute  a 
judgment,  and  of  which  the  injured  party 
could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  him- 
self at  law,  but  was  prevented  by  fraud  or 
accident,  unmixed  with  any  fault  or  n^li- 
gence  in  himself  or  his  agents,  will  justify 
an  application  to  a  court  of  chancery." 

A  careful  examination  of  the  cases  cited 
by  counsel  for  the  appellees  in  support  of 
their  contention  here  discloses  nothing  in- 
consistent with  this  rule.  There  is  not  one 
of  them  which  holds  that  the  Federal  circuit 
courts  have  less  power  or  jurisdiction  t» 
grant  relief  against  unconscionable  judg- 
ments on  the  ground  of  accident  thon  they 
have  to  grant  it  on  the  ground  of  frauds 
while  in  the  opinions  in  Marine  Ins.  Go.  v. 
Hodgson,  7  Cranch,  332,  336,  3  L.  ed.  362, 
363;  Htndrickson  v.  Hinckley,  17  How.  443, 
444,  15  I-,  ed.  123;  Grim  v.  Uandley,  94  U. 
S.  G52,  0.>3,  24  L.  ed.  216;  Uetealf  v.  Wil- 
liams, 104  U.  S.  93,  96,  26  L.  ^  66S,  666; 
Embry  v.  Palmer,  107  U.  S.  3,  11,  27  L.  ed. 
346,  349,  2  Sup.  Ct.  Rep.  25;  Knotc  County 
V.  Harnhman,  133  U.  S.  152,  154,  33  L.  ed. 
586,  587,  10  Sup.  Ct.  Rep.  257;  and  Jfor- 
shall  V.  Holmes,  141  U.  S.  589,  596,  590, 
35  L.  cd.  870,  872,  12  Sup.  Ct.  Rep.  62,— 
the  Supreme  Court  expressly  places  accident 
on  a  par  with  fraud  as  a  basis  for  such  re- 
lief. In  many  of  the  cases  which  counsel 
cite,  the  gravamen  of  the  bill  was  fraud,  not 
accident,  and  in  those  cases  the  auEBcieneyof 
the  allegations  or  of  the  proof  of  the  fraud 
is  naturally  diiiCUSKed  at  length.  In  the 
rnscs  in  which  relief  was  denied,  the  ground 
of  the  denial  was  not  that  a  meritorious  de- 
fense was  prevented  by  accident,  rather  than 
by  fraud,  but  that  the  cases  lacked  one  or 
more  of  the  essential  elements  of  a  good  cause 
of  action  for  either  fraud  or  acci&nt.  Tlie 
indispensable  elements  of  such  m  cause  of  ac- 
tion are  (I)  a  judgment  which  ought  not^ 
in  equity  and  good  conscience,  to  be  en- 
forced; (2)  a  good  defense  to  the  alleged 
cause  of  action  on  which  the  judgment  ia 
founded ;  ( 3  ]  fraud,  accident,  or  mistake 
which  prevented  tlie  defendant  in  the  judg- 
ment from  obtaining  the  benefit  of  his  de- 
fense; (4)  the  absence  of  fault  or  negli- 
gence on  the  part  of  the  defendant;  and  (6) 
the  absence  of  any  adequate  remedy  at  law*. 
The  case  of  Barrow  v.  Hunton,  99  U.  S.  80, 
25  L.  ed.  407,  lacked  the  second  element, — 
the  mcritorioHs  dpfense, — and  the  court 
pointed  out  in  that  case  the  radical  and  con- 
trolling difference  and  the  established  line 
of  demarcation  between  suits  to  enjoin  the 
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collection  of  judgments  for  errors  and  irreg- 
ularitieB  in  the  proceedings  on  which  they 
are  based,  or  for  illegality  or  incorrectness 
of  the  judgments  or  decisions  themselves, 
and  suits  to  restrain  the  enforcement  of 
judgments  for  new  causes,  such  as  frauds, 
accidents,  or  mistakes,  that  prevented  mer- 
itorious defenses,  of  which  the  courts  which 
rendered  the  judgments  were  not  advised, 
and  which  they  neither  considered  nor  ad- 
judged. It  declared  that  suits  of  the  for- 
mer class  would  not,  while  suits  of  the  lat- 
ter class  would,  warrant  the  issue  of  an  in- 
junction to  restrain  the  enforcement  of  the 
judgments;  that  the  case  then  before  it  was, 
in  the  absence  of  a  meritorious  defoise,  of 
the  former  elasst  and  for  that  reason  the 
complainant  was  entitled  to  no  relief.  In 
Uarahall  v.  Holmes,  141  U.  8.  689,  35  L.  ed. 
870,  12  Sup.  Ot.  Rep.  62,  this  distinction 
was  affirmed,  and  this  line  of  demarcation 
was  broadened,  deepened,  and  fixed.  That 
ease  was  declared  to  be  one  of  the  second 
class,  and  the  enforcement  of  a  decree  of  the 
state  court  was  prohibited.  In  Know  County 
T.  Harahman,  133  U.  8.  162,  33  L.  ed.  686, 
10  8up.  Ct.  Rep.  257,  the  defendant  in  the 
judgment  had  no  defense  to  the  action  upon 
which  it  was  founded,  and  for  that  reason 
its  bill  could  not  be  maintained.  For  the 
same  reason.  Walker  v.  Rohhins,  14  How. 
684,  14  L.  ed.  5r>2,  fell  in  the  first  class  of 
cases,  and  the  complainant  was  defeated. 
Beats  V.  Illinois,  SI.  &  T.  R.  Co.  133  U.  S. 
290,  33  L.  ed.  608,  10  Sup.  Ct.  Rep.  314,  was 
a  case  based  upon  fraud  in  obtaining  the 
judgment,  and  the  bill  was  disnussed  be- 
cause there  was  a  failure  of  proof  of  the 
fraud.  McNeil  v.  MoHeil,  78  Fed.  834,  was 
a  suit  in  equity  to  restrain  the  enforcement 
of  a  decree  of  divorce  rendered  by  a  state 
court,  on  account  of  fraud  in  its  procure- 
ment. The  court  held  that  it  had  jurisdic- 
tion to  grant  the  relief,  but  denied  it  on  ac- 
codint  of  the  negligence  of  the  complainant. 
Little  Rock  Junction  R.  Co.  t.  Burke,  13  C. 
C.  A.  341.  347,  349,  27  U.  8.  App.  736,  747, 
749,  66  Fed.  83,  90,  91,  failed  because  there 
was  an  adequate  remedy  at  law  by  ejectment 
in  the  Federal  court,  if  there  was  any  rem- 
edy. The  facts  stated  in  the  case  appeared 
on  the  face  of  the  record  in  the  state  court, 
and  were  as  available  in  ejectment  as  in  eq- 
uity. In  Allen  v.  AUm,  38  C.  C.  A.  336,  97 
Fed.  625,  Uie  gravamen  of  the  billwasfraud, 
and  it  appoired  that  the  very  defense  which 
the  complainant  alleged  was  prevented  hv 
the  fraud  was  actually  considered  and  aa- 
judged  by  the  court  which  rendered  the  judg- 
ment, so  that  the  case  presented  no  new 
cause  or  ground  for  relief,  but  fell  in  the 
first  class  of  cases,  specified  in  Barrow  v. 
Hunton.  In  Central  %'at.  Bank  v.  Stevens, 
169  U.  S.  432,  464,  42  L.  ed.  807,  818,  18 
Sup.  Ct.  Kep.  403,  t^ie  essential  elements 
of  fraud,  accident,  or  mistake  that  prevented 
a  meritorious  defense  were  lacking;  and 
the  Supreme  Court  held  that  it  would  not 
sustain  an  injunction,  because  the  proceed- 
ing was,  in  efi'ect,  a  suit  to  review  the  de- 
cision of  the  court,  the  execution  of  whose 
decree  it  sought  to  enjoin. 
61  L.  R.  A. 


This  brief  review  of  the  cases  cited  for  ap- 
pellees will  suffice  to  show  what  their  care- 
ful reading  will  demonstrate, — that  they 
contain  no  decision  that  the  Feleral  circuit 
court  may  not  lawfully  enjoin  the  enforce- 
ment of  an  unconscionable  judgment  or  de- 
cree of  a  state  court,  based  upon  an  un- 
founded claim,  which  tJie  defendant  waa  pre- 
vented by  unavoidable  accident  from  defeat- 
ing. More  than  this,  they  evidence  this  in- 
dubitable principle,  which  has  now  become- 
so  firmly  estabhshed  by  repeated  decisiona 
of  the  Supreme  Court  that  it  is  no  lon|i;er 
debatable.  A  Federal  circuit  court,  sitting, 
in  equity,  has  jurisdiction  to  enjoin  the  en- 
forcement of  an  unconscionable  judgmmt 
of  a  state  or  of  a  national  court  for  new 
causes,  such  as  fraud,  accident,  or  mistake, 
which  prevented  the  judgment  defendant 
from  availing  himself  of  a  meritorious  de- 
fense that  was  not  fairly  presented  to  the- 
court  whtph  rendered  the  judgment.  But  it- 
has  no  power  to  take  such  action  on  ac- 
count of  errors  or  irregularities  in  the  pro- 
ceedings on  which  the  judgment  or  decree 
is  founded,  or  on  account  of  erroneous  or  il- 
legal decisions  by  the  courts  which  rendered* 
Hie  judranent  or  decree.  The  reason  of  this 
rule  is  uiat  cases  of  the  former  class  present 
new  controversies,  which  have  never  been, 
raised  in  other  courts,  of  which  the  Federal 
courts  cannot  escape  jurisdiction  if  they 
arise  between  citizens  of  different  states,  and' 
involve  the  requisite  amount  (25  Stat,  at 
L.  433,  chap.  866,  1  U.  S.  Comp.  Stat.  1901, 
title  13,  chap.  7,  S  629.  p.  508),  while  cases^ 
of  the  lattw  class  involve  a  jnrisdictftm 
which  does  not  orist, — a  jurisdiction  of  the 
Federal  courts  to  review  and  revise  the  acts- 
and  decisions  of  courts  of  co-ordinate  ju- 
risdictiou  upon  questions  which  they  have- 
lawfully  considered  and  adjudged.  Arrow- 
smith  V.  Gleason,  129  U.  S.  86,  32  L.  ed. 
030,  9  Sup.  Ct.  Rep.  237;  Johnson  v.  Wa- 
ters, 111  U.  S.  640,  28  L.  ed.  647,  4  Sup.  Ct. 
Rep.  610;  Marshall  v.  Holmes,  141  U.  8. 
689,  36  L.  ed.  870,  12  Sup.  Ct.  Rep.  62;  Mis- 
sissippi Mills  V.  Cohn,  160  U.  S.  202,  37  L. 
ed.  1052,  14  Sup.  Ct.  Rep.  75;  I7m(ed  Statea 
V.  Norach,  42  Fed.  417 ;  Young  v.  Sigler,  4S- 
Fed.  182;  McNeil  v.  McNeil,  78  Fed.  834; 
Perry  v.  Johnston,  96  Fed.  322. 

The  argument  of  counsel  for  appellees- 
that,  although  the  circuit  court  of  the  Unit- 
ed States  may  enjoin  a  jiulgment  plaintiff' 
from  enforcing  an  unconscionable  judgment 
of  a  national  court,  it  is  without  power  to- 
prevent  him  from  collecting  a  like  judgment 
of  a  state  court,  because  S  720  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  681) 
prohibits  the  issue  of  an  injunction  by  a 
Federal  court  to  stay  proceedings  in  a  state- 
court,  and  because  such  an  injuirction  would, 
in  effect,  nullify  the  judgment  of  the  state 
court,  and  tend  to  produce  a  conflict  of  ju- 
risdiction between  the  state  and  the  Federal 
courts,  has  been  carefully  considered,  but  it 
is  not  persuasive.  Section  720  (U.  S.  Comp. 
Stat.  1901,  p.  581)  forbids  the  Federal  courta 
from  staying  the  proceedings  of  the  state 
court,  but  it  does  not  grant  to  litipints  of 
whom  the  Federal  courts  have  jurisdiction 
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unlimited  license  to  use  the  unconscionable 
judgments  of  the  state  court  to  inflict  ir- 
remediable injury  upon  the  defendants.  An 
injunction,  as  in  Leathe  v.  Thomas,  38  C. 
C.  A.  75,  07  Fed.  138,  which  restrains  a 
sheriff — an  officer  of  the  state  court — from 
executing  the  judgment  of  that  court,  is  a 
pinin  violation  of  the  Federal  statute^  be- 
cause it  stays  the  proceedings  of  the  state 
court,  and  it  cannot  be  sustained.  But  an 
injunction  which  forbids  the  plaintiff  in 
such  a  judgment  from  making  an  inequi- 
table use  of  it  acta  upon  him, — upon,  his  per- 
son only.  It  forbids  him  from  perpetrating 
a  wrong,  but  it  neither  restrains  nor  stays 
the  prtKeedings  of  the  state  court  or  of  its 
officer,  and  it  does  not  ftill  under  the  ban 
of  the  section  of  the  statute  under  eonsider- 
ation.  Marahall  v.  Holme*,  141  U.  S.  689, 
690,  eOO,  35  L.  ed.  870,  874,  12  Sup.  Ct.  Rep. 
02. 

The  Constitution  of  the  United  States  and 
the  acts  of  Congress  have  conferred  upon  the 
Federal  circuit  courts  the  jurisdiction  to. 
hear  and  determine  controversies  between 
citizens  of  different  states  in  which  the  mat- 
ter in  dispute  exceeds  $2,000  in  value.  This 
suit  presents  such  a  controversy.  It  is  a 
new  controversy,  which  has  never  been  pre- 
sented to  or  decided  by  the  state  court  which 
rendered  the  judgment,  the  enforcement  of 
which  the  complainants  seek  to  prevent. 
It  involves  the  question  whether  or  not  the 
api>ellant3  were  prevented  by  unavoidable 
accident  from  availing  themselves  of  a  good 
defense  to  the  claim  on  which  that  judgment 
is  based,  and,  if  so.  whether  or  not  the  judg- 
ment plaintiff  should  be  permitted  to  collect 
the  judgment.  The  circuit  court  of  the  Unit- 
ed States  has  jurisdiction  of  this  controver- 
sy, and  the  appellants  have  the  legal  right 
to  a  hearing  and  decision  of  the  question;* 
which  it  presents,  and  to  the  relief  which 
the  decision  of  those  questions  entitles  them. 
That  court  may  not  lawfully  renounce  that 
jurisdiction.  It  cannot  rightfull>-  deny  to 
the  appellants  the  right  to  the  decision,  de- 
cree, and  writ  to  wliich  they  show  them- 
selves entitled.  It  is  not  the  judgment  of 
the  state  court  a^inst  which  these  appel- 
lants le\'el  the  injunction  tliey  seek.  It  is 
against  the  plaintiff  in  that  judgment.  It 
is  against  the  unoonscionable  use  by  that 
plaintiff  of  the  judgment  which  he  has  re- 
covered, to  perpetrate  an  unconscionable 
wrong.  The  basis  of  the  suit  is  the  threat- 
ened use  of  this  judgment  to  extort  from  the 
appellants  money  which  they  ought  not  to 
be  required  to  pay,  and  the  Federal  circuit 
court  is  vested  with  the  same  power  and 
charged  with  the  same  duty  to  enjoin  the 
appellees  from  perpetrating  this  extortion 
by  means  of  an  unconscionable  judgment  of 
a  state  court,  that  it  is  to  prevent  them 
from  effecting  it  by  the  use  of  such  a  judg- 
ment of  a  national  court,  by  means  of  a 
fraudulent  patent,  deed,  mortgage,  or  by  the 
use  of  any  other  instrument  or  device 
against  which  they  have  no  remedy  at  law. 
The  extortion  of  $7,842  from  the  appellants 
by  the  use  of  this  judgment  of  the  state 
court  will  inflict  upon  them  as  grievous  an 
«1  L.  B.  A. 


injury  as  would  its  extortion  by  a  likepnd^ 
ment  of  a  national  court,  and  the  circuit 
court  of  the  United  States  has  the  same 
preventive  power,  and  the  appellants  are  en- 
titled to  the  same  measure  of  relief  from  it, 
in  the  one  case  as  in  the  other.  The  deci- 
sions of  the  Supreme  Court  which  have  beeai 
cited,  however,  liave  so  conclusively  disposed 
of  this  question  that  more  extended  diacus- 
sion  would  be  unprofitable;  and  we  leave 
it  with  this  brief  statement  of  the  reasons 
which  have  induced,  and  which  amply  sus- 
tain, the  rule  that  the  circuit  courts  of  the 
United  States  have  the  same  jurisdiction 
and  power  to  enjoin  a  judgment  plaintiff 
from  enforcing  an  unconscionable  judgment 
of  a  state  court,  which  has  been  procured  hy 
fraud,  accident,  or  mistake,  tiiat  they  have 
to  restrain  him  from  collecting  a  like  judg- 
ment of  a  Federal  court. 

But  the  statutes  of  Nebraska  provide  that 
the  state  court  in  which  this  judgment  was 
rendered  has  the  power  to  vacate  or  to  mod- 
ify it,  and  the  authority  to  enjoin  proceed- 
ings before  it,  for  unavoidable  casualty  or 
misfortune  preventing  the  aggrieved  party 
from  prosecuting  or  defending  (Xeb.  Code, 
SS  602-^11), and  these  provisions  of  the  Code 
prescribe  an  original  suit  for  that  purpose, 
to  be  commenced  by  petition  and  summons 
within  two  yearEi  after  the  judgmrait  is  ren- 
dered (Id.  §9  603-610).  It  is  a  general  rule 
that  the  absence  of  an  adequate  remedy  at 
law  is  a  sine  qua  non  of  jurisdiction  in  eq- 
uity, and  it  is  earnestly  insisted  by  counsel 
for  the  appellees  that  the  complainants  in 
this  suit  were  entitled  to  no  relief  in  equity 
in  the  circuit  court  of  the  United  States,  be- 
cause they  had  an  adequate  remedy  at  law 
in  the  state  court  which  rendered  this  judg- 
ment, under  these  provisions  of  the  Code  of 
Xebraska.  There,  are,  however,  many  rea- 
sons why  this  contention  cannotbesus^ined. 
The  first,  and  one  that  is  fatal  to  the  posi- 
tion, is  that  it  is  an  absence  of  an  adequate 
remedy  at  law  in  the  national  courts,  and 
that  alone,  wliich  conditions  jurisdiction  In 
equity  in  those  courts,  and  the  appellants 
have  no  such  remedy.  The  fact  that  they 
have  a  remedy  at  law  in  the  state  courts  is 
not  material.  Bmyth  v.  Ames,  169  U.  S.  486, 
516,  42  L.  ed.  819,  838.  18  Sup.  Ct.  Rep.  418; 
Arrousnnth  v.  Oleason,  129  U.  S.  86,  98,  32 
L  ed.  630,  034,  9  Sup.  Ct.  Rep.  237;  Mayer  v. 
Foulkrod,  4  Wash.  C.  C.  349,  Fed.  Cas.  No. 
9.341 ;  Bean  v.  Smith,  2  Mason,  252,  Fed. 
Cas.  No.  1,174;  Coler  v,  Stanly  County,  89 
Fed.  257;  United  fitatcs  L.  Ins.  Co.  v.  Ca- 
ble. 39  C.  C.  A.  264,  98  Fed.  761.  When  the 
controversy  which  this  bill  discloses  arose 
between  '  these  citizens  of  different  states, 
and  was  presented  to  the  circuit  court  of  the 
United  States,  that  court  had  jurisdiction 
to  hear  and  determine  it,  and  the  appellants 
had  the  legal  right  to  the  opinion  and  iht 
judgment  of  that  court  upon  the  questions 
which  it  presented.  This  right  and  this  ju' 
risdiction  were  not  conditioned  by  the  fact 
that  the  complainants  had  or  had  not  like 
rights  or  remedies  in  the  state  courts,  or 
by  the  fact  that  those  courts  had  or  had  not 
concurrent  jurisdiction.    Indeed,  this  right 
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and  this  jurisdiction  were  provided  by  the 
GonBtitution,  and  granted  by  the  acta  of 
<!!on^e8B,  for  the  express  purpose  of  enabling 
citizens  of  different  states  to  escape  from  an 
adjudication  of  their  rights  by  state  courts 
whitdi  had  concurrent  jurisdietion  to  grant 
the  relief  and  to  adnuniater  the  remedies 
which  they  were  seeking  in  the  national 
courts.  The  rights  of  uiese  appellantB  to 
their  hearing  and  decree  in  the  Federal 
court,  and  the  jurisdiction  of  that  court  to 
determine  their  controversy,  were  independ- 
ent of  state  legislation.  The  state  of  Ne- 
braska did  not  grant,  and  it  could  not  re- 
voke or  impair,  that  right  or  that  jurisdic- 
tion. As  the  appellants  had  the  right  to 
the  hearing  and  deciaion  of  their  controversy 
by  the  national  court,  the^  were  entitled  to 
institute  and  to  maintain  in  that  court  the 
kind  of  proceeding  which,  according  to  the 
established  rules  and  practice  of  the  United 
States  circuit  court,  would  present  to  it,  and 
secure  its  opinion  and  judgment  upon,  the 
merits  of  their  controversy.  Under  the  rules 
and  practice  of  that  court,  there  was  no  ac- 
tion or  proceeding  at  law  which  would  ac- 
complish that  end.  In  other  worda,  the  ap- 
pellants had  no  adequate  remedy  at  law  in 
the  Federal  court,  and  yet  they  had  the 
right  to  a  bearing  and  to  a  determination 
of  their  controversy  in  that  court,  and  to 
the  relief  at  the  hands  of  that  court  to 
which  the  law  and  its  rules  and  practice 
entitled  them.  The  conclusion  is  unavoid- 
able that  their  suit  in  equity  was  well 
founded,  and  that  it  was  the  right  and  the 
duty  of  the  court  below  to  hear  and  to  de- 
termine it  upon  its  merits,  and  to  grant  to 
the  complainants  the  appropriate  rdief. 

Another  reason  why  the  proceeding  pro- 
vided by  the  Code  of  Nebraska  does  not  oust 
the  jurisdiction  in  equity  of  the  national 
circuit  court  is  that,  while  state  legislation 
may  enlarge,  it  cannot  destroy  or  impair, 
thht  jurisdiction.  The  power  of  the  circuit 
courts  of  the  United  States  to  administer 
rights  and  remedies  in  equity  was  vested  in 
them,  as  a  part  of  the  judicial  power  of  the 
nation,  under  the  Constitution  of  the  United 
States  and  the  judiciary  act  of  1789;  and, 
as  it  was  not  granted  by,  it  may  not  be  re- 
voked, impaired,  or  destroyed  by,  the  act  of 
any  state.  Unless  changed  by  subsequent 
acts  of  Congress,  the  adequate  remedy  at 
law,  which  is  the  test  of  the  equitable  ju- 
risdiction of  the  courts  of  the  United  States, 
is  that  which  existed  when  that  jurisdiction 
was  vested, — that  which  was  when  the  act 
of  1789' was  adopted.  McConihay  v.  Wright, 
121  U.  S.  201,  20(i,  30  L.  ed.  932,  933,  7 
Sup.  Ct.  Rep.  940.  As  there  were  no  ade- 
quate remedies  at  law  for  a  wrong  of  the 
character  of  that  of  which  the  appellants 
complain  in  1789,  and  as  the  Congress  has 
since  provided  none,  this  case  falls  within 
the  equitable  jurisdiction  of  the  circuit 
court,  and  must  be  there  heard,  determined, 
and  relieved. 

Moreover,  the  provisions  of  the  Code  of  Ne- 
bmska  which  have  been  cited  do  not  purport 
or  attempt  to  destroy  or  to  diminish  the  ju- 
risdiction in  equity  of  either  the  Federal 
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or  the  state  courts.  They  simply  provide 
a  cumulative  remedy,  and  leave  those  pre- 
viously existing  unaffected.  Meyers  T.  BmMk, 
5J*  Neb.  30,  80  N.  W.  273;  Munro  v.  Oolio- 
han,  55  Neb.  75,  75  N.  W.  151. 

And  finally,  the  Federal  court,  sitting  in 
equity,  has  jurisdiction  in  an  appropriate 
case  to  enforce  the  new  right  and  to  admin- 
ister the  new  remedy  created  by  these  pro- 
visions of  the  Code  of  Nebraska.  Righta 
created  and  remedies  provided  by  the  stat- 
utes of  the  states,  to  be  pursued  in  the  state 
courts,  may  be  enforceci  and  administered 
in  the  national  courts,  either  at  law,  in  eq- 
uity, or  in  admiralty,  aa  the  nature  of  the 
rights  or  remedies  may  require.  Darragh 
r.  H.  Wetter  Mfg.  Co,  23  C.  C.  A.  609,  616, 
616,  49  tj.  S.  Anp.  1,  78  Fed.  7,  13, 14;  Oum- 
minga  v.  Merchant^  Hat.  Bank,  101  U.  S. 
153,  157,  25  L.  ed.  903,  906;  Davia  v.  On^, 
16  Wall.  203,  221,  21  L.ed.  447,  463;  Broder- 
ick'a  Will,  21  Wall.  503,  520,  sub  nom.Kieley 
V.  MoGlynn,  22  L.  ed.  699,  605;  Gormlei/  v. 
Clark,  134  U.  S.  338,  348,  33  L.  ed.  909, 
■913,  10  Sup.  Ct.  Bep.  664;  Cowley  v.  North- 
em  P.  H.  Co.  160  U.  8.  560,  582,  40  L.  ed. 
263,  266,  16  Sup.  Ot  Bep.  127.  "A  party 
by  goinff  into  a  national  court  does  not  lose 
any  right  or  appropriate  remedy  of  which 
he  mi^t  have  availed  himself  in  the  state 
courts  of  the  same  locality."  Davis  v.  Gray, 
16  Wall.  203,  221,  21  L.  ed.  447,  453.  It  ia 
only  in  equity  that  the  remedy  provided  by 
the  statute  of  Nebraska  can  be  administered 
in  the  United  States  circuit  court,  because 
there  is  no  adequate  remedy  At  law  in  that 
court  which  will  eiTect  the  issue  of  an  in- 
junction against  the  enforcement  of  a  judg- 
ment at  law,  and  the  avoidance  of  that  judg- 
ment, the  relief  which  that  statute  pre- 
scribes. 

Our  conclusion  is  that  the  appellants  had 
no  adequate  remedy  at  law  which  prevrated 
them  from  invoking  the  aid  of  the  United 
States  circuit  court,  sitting  in  equity,  to  se- 
cure for  them  the  relief  which  they  have 
sought  in  this  suit.  Inopposition  tothisview, 
counsel  for  the  appellees  have  cited,  and  be- 
fore reaching  this  conclusion  we  have  care- 
fully examined,  Nougue  v.  Olapp,  101  U.  S. 
552,  25  L.  ed.  1026;  Fumald  v.  Glenn,  66 
Fed.  372,  374;  Travelers'  Prote%,tive  Asao. 
V.  Gilbert,  55  L.  R.  A.  638,  49  C.  C.  A.  309, 
111  Fed.  269;  Crim  t.  Havdley,  94  U.  S.  659, 
G60,  24  L.  ed.  218.  219;  and  other  cases  of 
less  importance.  But  these  cases  do  not 
rule  the  question  here  presented,  and  there 
were  reasons  other  than  the  fact  that  there 
were  adequate  remedies  at  law  in  the  state 
courts  why  the  complainants  failed  in  those 
cases.  In  Crim  v.  Handley  the  judgment  de- 
fendant was  guilty  of  negligence  in  his  con- 
duct of  the  trial  of  the  action  at  law,  which 
estopped  him  from  obtaining  relief  in  equity. 
"Sougae  v.  Clapp  was  a  bill  in  equity  to  re- 
cover $20,000  damages,  and  to  avoid  a  fore- 
closure sale  under  a  decree  of  a  state  court, 
which  had  been  rendered  in  a  proceeding  of 
which  the  defendant  had  notice,  and  to 
which  he  was  a  party.  He  had  an  adequate 
remedy  at  law  to  recover  the  $20,000,  and  he 
had  been  guilty  of  negligence  in  the  conduct 
26 
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of  hiB  defense  in  tlie  utate  court.  In  Fur- 
nalA  V.  Qlerm  relief  was  denied  becaune  the 
state  court  whose  decrees  were  assailed  had 
not  finally  disposed  of  the  case  before  it,  and 
still  had  jurisdiction  in  the  same  case  in 
which  the  decrees  were  rendered  to  right  any 
wrong  which  was  likely  to  result  from  them. 
And  in  Travelcre'  Protective  Asao.  v.  Oit- 
beri,  55  L.  R.  A.  538,  49  C.  C.  A.  309,  111 
Fed.  260,  the  averments  of  the  fraud  upon 
which  the  complainants  relied  were  too 
vague  and  indefinite  to  effect-  the  statement 
of  a  good  cause  of  action  on  that  ground; 
and  the  negligence  of  the  secretary,  who  was 
not  an  officer  of  the  state,  but  an  o^nt  ol 
the  complainant,  was  held  to  be  imputable  to 
the  association,  and  fatal  to  its  bill.  None 
of  these  authorities  portrays  the  complete 
cause  of  action  in  equity  which  the  case  at 
bar  presents.  None  of  them  presents  all  the 
elements  of  such  an  action  which  tiie  record 
in  this  case  discloses.  Each  contains  some, 
but  none  all,  of  the  essential  facta  entitling 


the  complainants  to  equitable  relief.  In  this, 
case  all  these  &ets  concur, — ^the  judgment 
which  it  is  against  conscience  to  allow  to  be 

used  to  extort  money  that  is  not  owing  from 
a  defendant  remediless  at  law,  the  complete 
meritorious  defense  to  the  claim  on  which 
this  judgment  is  based,  the  fact  that  the  de- 
fendant m  the  judgment  was  prevented  from- 
availing  itself  of  its  defense  to  the  cause  ol 
action  by  an  unavoidable  accident,  and  the 
absence  of  any  n^Iigence  of  the  defendant 
or  of  its  agents.  These  facts  appeal  with 
compelling  force  to  the  conscience  of  a  chan< 
cellor.  'Iney  have  been  presented  to  a  court 
to  which  the  Constitution  and  the  acts  of 
Congress  have  granted  the  power,  and  upon 
which  they  have  imposed  the  duty,  to  grant 
the  relief  to  which  the  complainants  are- 
equitably  entitled ;  and  the  decree  which  dia- 
miased  thoir  bill  mvtt  be  revened,  and  tiie- 
case  remanded  to  that  court,  with  instnie- 
tiona  to  enter  a  decree  for  the  complainants.. 
It  BO  ordered. 
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LOUDENBACK  FERTILIZER  COMPANY, 
Pljf.  in  Brr^ 

V. 

TENNESSEE    PHOSPHATE  COMPANY. 

(121  Fed.  298.) 

1.  I^nek  of  mntnalltr  does  not  render 
▼old  n  contract  for  the  pnrcliase  and  sale 
of  phosphate  rock,  where  one  party  agrees 
to  take  from  the  other  all  his  consumption 
of  such  rock  In  his  business  as  a  fertiliser 
manufacturer,  for  a  term  of  rears  at  a  stipu- 
lated price,  which  the  other  agrees  to  supply, 
It  being  stated  tbat  the  annual  consumption 
Is  estimated  at  a  certain  amount  under  nor- 
mal conditions,  but  that  the  purchaser  sball 
be  entitled  to  demand  double  tbat  quantity 
If  required. 

3>  A  contrnct  by  ■  fertiliser  tuHnnfac- 
tnrcr  whose  principal  business  Is  to  manu- 
facture acidulated  phosphate  from  crude 
rock,  both  for  sale,  and  for  the  production 
of  hlf^hcr  gi-ades  of  fertilizer,  to  take  his  en- 
tire consumption  of  rock  from  the  other  party 
to  the  contract,  does  not  give  him  the  right 
to  avoid  taking  the  crude  rock  by  purchas- 
ing In  the  market  rock  already  acidulated, 
when  be  finds  it  to  bis  advantage  to  do  so, 
on  the  ground  tbat  when  be  purchases  such 
rock  he  does  not  require  any  of  the  crude 
material. 

S<  Tlie  party  tvIio  commltii  the  drat 
breaeli  of  a  contract  cannot  maintain  an 
action  against  the  other  for  a  subsequent 
failure  to  perform. 

KoTB, — As  to  validity  of  contract  for  pur- 
chase  of  lodellnlte  quantity,  see  also  Wells  v. 
Alexandre  (N.  Y.)  IS  L.  R.  A.  218,  and  note; 
Minnesota  Lumber  Co.  v.  Whltebreast  Coal  Co. 
(111.)  31  U  R.  A.  52fl;  Hayes  v.  O'Brien  (III.) 
28  L.  U.  A.  553:  Hoffman  t.  Maffloll  (Wis). 
47  L.  R.  A.  427;  Ulckey  v.  O'Brien  (Mich.) 
49  U  R.  A.  694 ;  and  Cold  Blast  Transp.  Co. 
V.  Kansas  City  Bolt  ft  Nut  Co.  (C.  C.  App.  Rth 
C.)  57  U  R.  A.  606. 
61  L.  R.  A. 


4.  A  contrmot  to  pnrclknHe  nnd  «ell  nit 
tbe  pkospliate  rock  consumed  by  a  manu- 
fkctnrer  of  fertiliser  for  a  series  of  years  Is 

entire. 

B.  Waiver  of  n  breacb  by  n  fertUlaer- 
nnnnfnotnrcr,  of  bis  eontrnct  to  prf»- 
enre  tala  crade  roclc  from  the  other  party^ 
by  bis  failure  to  do  so  for  two  years.  Is  not 
shown  by  neglect  absolutely  to  refuse  further 
compliance  until  after  orders  for  a  large 
amount  have  been  received,  where  they  warv 
all  rushed  in  wltbln  a  few  months,  and  foil 
knowledge  of  the  tacts  was  not  shown. 

(March  13,  1903.) 

i^RROR  to  the  Circuit  Court  of  the  Unite* 
i  States  for  the  Middle  District  of  Ten- 
nessee to  review  a  judgment  in  favor  of  de- 
foidant  in  an  acuon  brought  to  recover 
damages  ior  breach  of  contmct  to  sell  and 
deliver  phosphate  rock.  Affirmed. 

Statement  by  Xinrton,  Circuit  Judge: 
This  is  an  action  to  recover  damages  for 
a  breach  of  a  contract.     The  plaintiff  in. 
error,  hereafter  styled  the  "plaintiff,"  is  an 
Ohio  corporation,  engaged  m  making  fer- 
tilizers at  its  factory  in  Ohio.  -  The  defend- 
ant in  error,  hereafter  referred  to  as  the- 
"defendant,"  is  a  Tennessee  corporation,  en- 
gaged in  mining  phosphate  rock  at  Attilla, 
Tennessee.      The  plamtiff   and  defendant 
entered  into  a  written  contract,  by  which. 
I  the  defendant  agreed  to  sell  to  the  plaintiff 
'  its  entire  "consumption  of  phosphate  rock^ 
I  for  n  tenn  of  five  years,  befpnning  Januai^ 
,  1,  1897,  at  a  stipulated  price  per  ton.  Tbis> 
I  contract,  ammg  other  tnings,  provided : 

(I)  That  the  rock  should  be  shipped  as. 
ordered  by  plaintiff. 

I     (2)  Shipments  to  commence  as  soon  a» 
500  tons  previously  contracted  for  should 
.  be  consumed,  and  thereafter  the  plaintiflC 
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agreed  to  buy  its  entire  eoomimptioa  from 
defendant. 

(3)  The  plaintiff  to  have  the  right  to  de- 
mand as  much  as  3,000  tons  annually.  But 
tin  contract  recited:  "It  is  understood  that 
your  present  annual  eonsnmpticm  is  esti- 
mated at  something  like  1,600  tons  under 
ntHTsal  conditions." 

(4)  Rock  to  be  settled  for  on  the  10th  of 
each  month  for  all  rock  received  daring  the 
preceding  month. 

The  breach  all^d  is  that  the  defendant 
refused  to  comply  with  the  ordere  of  the 

Slaintiff  given  between  Januaty  26,  and 
uly  10,  18Bg,  for  the  shipment  of  rock  ag- 
gregating 3,000  tons. 

In  lieu  of  a  general  averment  that  the 
plaintiff  had  not  itself  previously  breached 
the  agreemrat,  the  pleader  sets  forth  the  cir- 
cumstances surrounding  the  making  of  the 
contract,  and  precisely  what  had  been  done 
by  each  party  under  the  agreement.  Thus 
it  is  averred  that  the  plaintiff  was  engaged 
in  making  and  selling  two  grades  or  quali- 
ties of  fertilizer,  one  styled  a  "complete," 
and  the  other  an  "incomplete,"  fertilizer. 
The  "incomplete  fertilizer,*^  otherwise  called 
"acid  phoapbate"  or  "acidulated  phosphate," 
is  made  by  treating  the  crushed  rock  with 
sulphuric  acid,  and  then  grinding  the  dried 
mass  into  powder.  The  resulting  product 
is  called  "acid  phosphate,"  and  is  itself  sold 
and  used  as  a  fertilizer;  and  the  business  of 
plaintiff  at  the  time  this  agreement  was 
made  was  in  part  the  manufacture  and  sale 
of  t^is  grade  of  fertilizer.  Plaintiff's  fac- 
tory  was  equipped  for  the  manufacture  of 
this  acidulated  phosphate,  and  plaintiff  in- 
formed the  defendant  that  it  proposed  to 
enlarge  its  facilities  for  making  acid  phos- 
phate, and  to  increase  its  output  of  that 
product.  It  is  also  averred  that  this  acid- 
ulated jAosphate  was  the  principal  constitu- 
ent in  the  making  of  a  more  complete  fer- 
tilizer. 

The  declaration  then  avers  that  between 
August,  1897,  and  January,  I8fl9,  it  did  not 
order  any  phosphate  rock  from  the  defend- 
ant, nor  did  it  buy  any  from  any  other  pro- 
ducer. To  explain  this,  it  is  averred  that 
Uie  makers  of  sulphuric  acid  so  advanced 
the  price  by  a  combination  as  to  make  it 
cheaper  for  plaintiff  to  buy  the  acidulated 
prosphate,  both  to  supply  its  customers  for 
that  ^ade  of  fertilizer  and  as  the  basis  for 
the  higher  grade  of  fertilizers  made  and  sold 
by  it.  The  declaration  proceeds  as  follows: 
"So  that  the  plaintiff  found  it  absolutely 
necessary  for  its  economic  life,  and  there- 
fore it  was,  by  these  abnormal  conditions, 
driven  to  cease  the  manufacture,  tempora- 
rily, of  acid  phosphate,  either  for  use  in 
plaintiff's  own  factory  of  complete  fertili- 
sers, or  for  sale  for  use  as  a  direct,  thou^ 
incomplete,  fertilizer."  It  is  then  averred 
that  in  the  latter  part  of  1898  the  promise 
for  a  much  larger  demand  for  fertilizers, 
tt^ther  with  a  great  decline  in  the  price 
of  sulphuric  acid  and  a  rise  in  the  price  of 
crude  rock,  induced,  the  plaintiff  to  enlarge 
its  capacity  for  producing  this  acid  pti<x- 
phat^  and  for  extending  its  sale^  and  to 
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meet  this  increased  capacity  it  ordered  the 
maximum  amount  of  crude  rock  admissible 
under  the  contract.  It  is  then  averred  that 
plaintiff  gave  notice  that  it  would  be  obliged 
to  buy  acid  ^lOBi^te  if  defendant  did  not 
ship  the  crude  rock  as  ordered,  and  would 
look  to  it  for  the  difference  between  the  price 
paid  and  the  cost  of  manufacture;  but  that 
the  defendant  had  refused  to  carry  out  its 
agreement,  claiming  that  plaintiff  had  first 
breached  the  agreement  by  buying  acid  phos- 
l^iate  as  aforesaid.  It  is  further  averred 
that  plaintiff  bad  bought  about  3,000  tons 
of  acidulated  phosphate  to  supply  its  oon- 
tracts  for  that  product  and  to  carry  on  Its 
manufacture  of  the  complete  fertilizer.  The 
defendant  demurred.  The  demurrer  was 
suBtained  by  Judge  Clark,  and  the  plaintiff 
has  sued  out  this  writ  of  error. 

Argued  before  Lurton,  Day,  and  Seoerena, 
Circuit  Judges. 

Mtawra.  Enut,  GwuMttt  *  MoDonKall, 
F.  O.  Mauj,  and  Thamas  E.  Mmttkewaf 

forplaintiff  in  error: 

The  plaintiff's  failure  to  take  rock  be- 
tween August,  1897,  and  January,  1899,  was 
not  a  breach  of  its  contract. 

The  language  in  the  contract,  "It  is 
understood  that  your  present  annual  con- 
sumption is  estimated  something  like  1,600 
tons  under  normal  conditions," — is  a  mere 
recital,  and  is  not  an  agreement  to  take 
that      any  other  specific  quantity  of  rock. 

Brmcley  v.  United  8tat€9,  06  U.  S.  168, 
24  L.  ed.  622;  Jforrington  t.  Wright,  116 
U.  8.  204,  29  L.  ed.  368,  6  Sup.  Ct.  Rep.  12. 

The  plaintiff's  purchase  of  acid  phosphate 
during  the  pendency  of  this  contract  WM 
not  a  violation  of  the  contract. 

Canonsburg  Iron  Oo.  v.  McKeever,  1  Mon- 
aghan,  744,  16  AU.  97.  138  Pa.  184,  20  Atl. 
938. 

Even  if  plaintiff's  failure  to  take  phoe- 

phate  rock  between  August,  1897,  and  Janu- 
ary, 1890,  was  in  violation  of  the  contract, 
defendant  cannot  avail  itself  of  such  sup- 
posed breach  as  a  defense  to  this  action,  be- 
cause defendant  did  not  prepare  the  rock  for 
shipment,  nor  tender  it  to  plaintiff,  nor  aak 
shipping  instructions  for  the  same. 

Nev  V.  Yocum,  9  Sawy.  24,  16  Fed.  168; 
QoUiaborough  v.  Orr,  8  Wheat,  224,  6  L.  ed. 
802;  Philadelphia,  W.  <t  B.  R.  Co.  v.  ffow 
ard,  13  How.  338,  14  L.  ed.  170;  Dunham 
V.  Pettee,  8  N,  Y.  508;  Luster  v.  Jetoeit,  11 
N.  Y.  453;  Benjamin,  Sales,  Bennett's  7th 
ed.  p.  733;  Jones  v.  Gihbont,  8  Kxch.  020; 
Shep.  Touch,  title  Ohligation;  Harmon  t. 
Crook,  2  Yerg.  127. 

Even  if  said  acts  were  in  violation  of  the 
contract,  defendant  was  not  raititled  to  re- 
scind the  entire  contract,  because  it  is  sev- 
erable, and  not  entire. 

lioomis  V.  Eagle  Bank,  10  Ohio  St.  327; 
Coleman  v.  Hudson,  2  Sneed,  463;  Bai-nea 
Bros.  V.  Black  Diamond  Coal  Co.  101  Tenn. 
354,  47  S.  W.  498;  Shannon's  (Tenn.)  Code, 
S  4620;  Ijanunse  v.  Barker,  3  Wheat.  101, 
4  L.  ed.  343;  Boyle  T.  Zaoharia,  6  Pet.  036, 
8  L.  ed.  627;  Pritchardy.  Norton,  106  U.  8. 
124,  27  L.  ed.  104.  1  Sup.  Ct  Rep.  102; 
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London  Ataur.  Co.  v.  Companhia  de  Moagens 
do  Bantfiro,  167  U.  S.  149,  160,  161,  42 
L.  ed.  113,  121,  17  Sup.  Ct.  Rep.  785;  Story, 
CoatT.  3  280;  Andrews  V.  Pond,  13  Pet.  65, 

10  L.  ed.  61;  Bell  v.  Bruen,  1  How.  160, 

11  li.  ed.  89;  Bank  of  United  Btatea  y. 
Daniel,  12  Pet.  64.  65,  0  L.  ed.  908;  Walker 
V.  Whitehead,  16  Wall.  314,  21  L.  ed.  357; 
Deweese  v.  Smith,  45  C.  C.  A.  408,  106  Fed. 
442;  J'enn.  Mut.  L.  Ins.  Co.  v.  Meohanica' 
Hav.  Batik  &  T.  Co.  38  L.  R.  A.  33,  19 
C.  C.  A.  286,  37  U.  S.  App.  692,  72  Fed. 
419;  Leffingwell  v.  Warren,  2  Black,  699, 
603,  17  L.  ed.  261.  262;  Olcott  v.  fond  du 
Lao  Countj/,  10  WaU.  678,  689.  21  L.  ed. 
382,  386 ;  Mereer  County  vi  Hacket,  1  WaU. 
83,  17  L.  ed.  548;  Shipman  v.  Haltaburg 
Coal  Co.  10  C.  C.  A.  311,  17  U.  S.  App. 
625,  62  Fed.  145;  1  Story,  Confl.  Laws,  §  25, 
p.  16. 

The  critericH)  of  a  severable  cODtract  is, 
that  the  (lonsideration  on  one  side  is  inde- 
tOTminate  until  the  contract  is  completed  on 
the  other  side,  and  then  it  is  determined  by 
some  rule  fixed  the  terms  of  the  agree- 
ment. 

Stoiy,  Sales.  {  242;  Jotiaaeohn  t.  Young, 
4  Best  &  8.  296;  Demtng  v.  Kemp,  4  Sandf. 
147;  Lee  v.  Beebe,  13  Hun,  89;  Bernstein  v. 
mipolsteiner,  18  Misc.  376,  41  N.  Y.  Bupp. 
659;  Thompson  v.  Eatton,  31  Misc.  627,  66 
N.  Y.  Supp.  75;  Catlin  v.  Tobias,  26  N.  Y. 
212,  84  Am.  Dec.  183;  Pope  v.  Porter,  102 
K.  Y.  366.  7  N.  E.  304;  Veerkamp  v.  Hul- 
hurd  Canning  <G  Drying  Co.  58  Gal.  230, 
41  Am.  Rep.  266;  MoLattghlin  t.  Beta,  164 
Pa.  670.  30  Atl.  491  j  Hindrey  v.  Williams, 
9  Colo.  371.  12  Pac.  436;  Hansen  v.  Con- 
sumer^ Bteam  Heating  Co.  73  Iowa,  77,  34 
N.  W.  495;  Tiedeman,  Sales,  104;  Deiceese 
V.  Smith,  45  C.  0.  A.  408,  106  Fed.  438. 

Even  had  defendant  been  entitled  to  re- 
scind the  contract,  it  did  not,  as  a  matter 
of  fact,  do  BO  until  after  plaintiff  had  or- 
dered tiie  3,000  tons.  Defendant,  by  word 
and  conduct,  waived  its  right  to  rescind, 
and  is  now  estopped  to  deny  its  liability. 

"Sorrinoton  v.  Wright,  115  U.  S.  205,  212, 
29  L.  ed.  369,  6  Sup.  Ct.  Rep.  12;  Morgan 
V.  McKec,  77  Pa.  228;  Henncssy  v.  Bacon, 
137  U.  S.  78,  84,  85,  34  L.  eci.  006,  608,  11 
Sup.  Ct.  Rep.  17;  Clark  v.  Wheeling  Steel 
Works,  3  C.  C.  A.  600,  3  U.  S.  App.  358, 
63  Fed.  498;  SilUncay  V.  Tveptune  Ins.  Co. 

12  Gray,  83;  Swain  v.  Beamcna,  9  Wall.  254, 
19  L.  ed.  664;  Rice  t.  Fidelity  d  D.  Co.  43 
C.  C.  A.  270,  103  Fed.  427. 

A  contract  betwem  a  company  mining 
phosphate  rock  and  a  manufacturing  com- 
pany using  phosphate  rock  as,  one  of  sev- 
eral raw  materials  in  the  manufacture  of 
acid  phoai^ate,  whereby  the  former  agrees 
to  sell  and  the  latter  to  buy  latter's  "con- 
sumption" of  phosphate  rock  for  five  years, 
is  valid. 

National  Furnace  Co.  v.  Keystone  Mfg. 
Co.  110  HI.  433;  Minnesota  Lu-mber  Co.  v. 
Whitebreast  Coal  Co.  160  III.  85,  31  L.  R,  A. 
629.  43  N.  E.  774;  Smith  v.  Morse,  20  La. 
Ann.  220. 

Such  a  contract  does  not  obligate  the  pur- 
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chaser  "to  require"  or  "consume"  any  ape* 
cific  amount. 

Shipman  v.  Saltaburg  Coal  Co.  10  C.  G. 
A.  311,  17  U.  S.  App.  626,  62  Fed.  146; 
Grant  t.  United  States,  7  Wall.  331.  19 
L.  ed.  194;  Lobenttein  t.  United  Btatea,  91 
U.  8.  324,  23  L.  ed.  410;  Bratoley  v.  United 
Btatea,  96  U.  S.  168,  24  L.  ed.  622;  OwUlim 
T.  Daniell,  2  Cromp.  M.  &  R.  61;  Norring' 
ton  V.  Wright,  115  U.  S.  204,  20  L.  ed.  368. 
8  Sup.  Ct.  Rep.  12;  Maryland  v.  Baltimore 
d  0.  R.  Co.  22  Wall.  105,  112,  22  L.  ed. 
713;  Aapdin  v.  Austin,  5  Q.  B.  671. 

Messrs.  Geovse  T.  HajKboa  and  Wil- 
liam It.  OruilwtT,  for  defendant  in  error: 

I    Ocmtracta  for  the  purchase  of  material 

!  for  a  definite  period  are  valid,  if  at  all,  only 

[  when  the  purchaser  is  bound  by  the  terms 
of  the  contract  to  take  such  material  by 
some  ascertainable  method. 

National  Furnace  Go.  v.  Keystone  Mfg. 
Go.  110  HI.  427;  Crane  v.  Crane,  45  C.  C,  A. 
96,  105  Fed.  869;  Minnesota  Lumber  Co.  T. 
Whitebreast  Coal  Co.  160  Hi.  S5.  SI  L.  R.  A. 
629,  43  N.  E.  774;  Smith  v.  iforse,  20  La. 
Ana.  220 ;  Campbell  v.  Iiambert,  36  La.  Ann. 
35.  61  Am.  Rep.  1 ;  Wells  v.  Alexandre,  130 
N.  Y.  642,  15  L.  R.  A.  218,  29  N.  E.  142; 

]  American  Cotton  Oil  Co.  v.  Kirk,  15  C.  C.  A. 
640,  34  U.  S.  App.  60,  08  Fed.  791;  Har- 
vester King  Co.  v.  Mitchell,  L.  d  S.  Co.  89 
Fed.  173;  Mississippi  Riaer  Logging  Co.  y. 
Robson,  16  0.  0.  A.  400.  32  U.  S.  App.  520. 

:69  Fed.  773;  Petroleum  Co.  v.  Coal,  Coke 
d  Mfg.  Co.  80  Tens.  380,  18  S.  W.  66. 

The  plaintiff^  breach  of  the  contract  by 
using  acid  phosphate  from  August,  1897,  to 

I  January,  1899,  and  by  not  uning  phosphate 
rock  under  the  contract,  has  disabled  it 
from  maintaining  an  action  for  a  subsequent 
failure  to  perform  by  the  defendant.  . 

Rice  V.  Fidelity  d  D.  Co.  43  C.  C.  A.  276, 
103  Fed.  427;  Norrington  v.  Wright,  116 

!  U.  S.  I8B.  29  L.  ed.  366^  6  Sup.  Gt.  Rep.  12; 
United  States  v.  Peek,  102  U.  8.  62,  26  L. 
ed.  75;  Cresstcell  Ranch  d  Cattle  Co.  v. 
Martindale,  II  C.  C.  A.  36,  27  U.  S.  App. 
277,  63  Fed.  84;  Kauffman  v.  Raeder,  54 
L.  R.  A.  247,  47  C.  C.  A.  278,  108  Fed.  171; 
Filley  V.  Pope.  115  U.  S.  213,  29  L.  ed.  372, 

6  Sup.  Ct.  Rep.  19;  Cleveland  Rolling  Mill 
Co.  V.  Rhodes,  121  U.  S.  256.  30  L.  ed.  020. 

7  Sup.  Ct.  Rep.  882;  King  Philip  Mills  T. 
Slater,  12  R.  I.  82,  34  Am.  Rep.  603. 

The  contract,  being  a  continuing  one.  ia 
entire,  and  not  severable. 

Cherry  Valley  Iron  Works  v.  Florence 
Iron  River  Co.  12  C.  C.  A.  306,  22  U.  S. 
App.  055,  64  Fed.  569;  Watson  v.  Ford,  35 
C.  C.  A.  349,  93  Fed.  359;  Dugan  v.  Ander- 
son, 36  Md.  567,  11  Am.  Rep.  509;  Provi- 
dence Coal  Co.  V.  Coxe  Bros.  19  R.  I.  381. 
35  Atl.  210;  Chi-elanii  Rolling  Mill  Co.  v. 
Rhodes,  121  U.  S.  255,  30  L.  ed.  920,  7  Sup. 
Ct.  Rep.  882;  Conway  v.  Fitzgerald,  70  Vt. 
103,  39  Atl.  634;  Pope  v.  Porter,  102  N.  Y. 
366,  7  N.  E.  304;  BoUman  v.  Burt,  61  Md. 
415;  Cresstcell  Ranch  d  Cattle  Co.  V.  Mar- 
tindale. 11  C.  C.  A.  37,  27  U.  S.  App.  277, 
63  Fed.  84;  King  Philip  Mills  v.  Slater,  12 
R.  I.  82.  34  Am.  Rep.  603;  Jones  v.  Great 
Southern  Fireproof  Hotel  Co.  30  C.  C.  A. 
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108,  08  U.  S.  App.  307,  8«  Fed.  370;  Walker 
V.  Marks,  17  Wall.  648,  21  L.  ed.  744;  Clai- 
borne County  T.  Brooks,  111  U.  S.  410,  28 
L.  ed.  474,  4  Sup.  Ct.  Kep.  489;  Hough  v. 
Tewas  <6  P.  R.  Co.  100  U.  B.  213,  25  L.  ed. 
612;  Baltimore  A  0.  R.  Co.  v.  Baugk,  149 
U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
914;  American  Cotton  Oil  Co.  v.  Kirk,  IS 
a  C.  A.  541,  34  U.  S.  App.  60,  68  Fed.  781; 
Crane  v.  Crane,  46  C.  C.  A.  06,  106  Fed. 
869;  National  Furnace  Co.  v.  Keystone  Mfg. 
Co.  110  lU.  427. 

-Defendant  has  not  waived  its  right  to 
insiet  upon  plaintiff's  breach,  and  is  not 
estopped  to  deny  liability  for  its  refusal  of 
farther  performance. 

Colt  V.  liiller,  10  Cush.  49;  Palmer  v. 
Bwoyer,  114  Masa.  1;  Freeland  t.  £tto,  164 
Mass.  262,  12  L.  R.  A.  661,  28  N.  E.  226; 
Trotlinger  v.  East  Temnesaee,  Y.  A  Q.  R.  Co. 
11  Lea,  638;  Bradford  v.  Foster,  87  Tenn. 
9,  9  S.  W.  195. 

Lnrtom,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  only  coQsiderati<m  upon  which  this 
oontract  reata  is  the  mutual  obligation  to 
perform.  It  is  not  an  agreement  for  the 
sale  and  purchase  of  a  definite  quantity  of 
l^osphste  rock.  But  that  is  not  fatal.  If 
the  agreement  bad  been  to  supply  to  the 
plaintiff  1,500  tons  of  rock  each  year,  no 
one  would  question  the  definiteness  of  the 
agreement.  That  amount  was  the  esti- 
mated annual  ctmsumption  of  such  rock  by 
the  plaintiif  under  ordinary  conditions. 
But  in  a  particular  year  it  mi^ht  be  more 
or  it  might  be  less  than  this  estimated  aver- 
age consumption.  Xow,  in  this  situatim 
the  seller,  in  effect,  says:  "You  say  your 
usual  consumption  is  1,500  tons  per  year, 
but  that  the  demand  for  the  rock  is  depend- 
ent on  the  demand  for  fertilizers,  and  that 
the  latter  demand  is  dependent  on  agricul- 
tural conditions,  which  are  variable;  that 
one  year  you  may  need  more  than  that 
amount,  and  another  less.  Very  well,  let 
us  contract  with  regard  to  this.  I,  too, 
must  know  something  about  the  amount  X 
may  be  called  upon  to  supply.  We  will  fix 
a  maximum  on  ih&t  side  of  3,000  tons.  You, 
on  your  part,  instead  of  agreeing  to  take 
each  year  a  definite  number  of  tons,  must 
agree  to  take  all  of  your  consumption  of 
rock  from  me  at  the  stipulated  price,  and  I 
will  agree  to  hold  myself  in  readiness  to 
furnish  you  all  of  your  rock  as  you  may 
order  same.  But  you  must  take  your  entire 
supply  from  me,  for,  if  you  are  to  take  it 
only  as  you  choose  to  buy  from  me,  you  may 
choose  to  buy  none  if  the  price  goes  down 
and  a  great  deal  if  the  price  goes  up.'.'  Now, 
such  a  contract  would  not  be  unilateral. 
The  plaintiff  would  be  bound  to  take  its 
entire  supply  from  the  defendant.  The 
amount  ^ich  is  to  be  bought  is  made  as 
deflnite  as  possible  under  the  circumstances. 
The  quantity  is  to  be  measured  by  the  re- 
quirements of  the  factory  in  a  business 
which  necessarily  requires  a  very  large 
amount  if  it  shall  continue  to  be  operated 
in  the  future  as  in  the  past.  Though  the 
61  L.  E.  A. 


quantity  to  be  bought  and  sold  was  indefi- 
nite, it  was  ascertainable  by  the  terms  of 
the  agreement,  and  therefore  certain.  Cer- 
turn  eit  quod  certvm  reddi  potest.  A  con- 
tract to  buy  all  that  one  shall  require  for 
one's  own  use  in  a  particular  manufactur- 
ing business  is  a  very  different  thing  from 
a  promise  to  buy  all  t^t  one  may  desire, 
or  all  that  oae  may  order.  The  promise  to 
take  alt  that  one  can  consume  would  be 
brokra  by  buying  from  another,  and  it  is 
this  obligation  to  take  the  entire  supply  of 
an  established  business  which  saves  tne  mu- 
tual character  of  the  promise.  Manhattan 
Oil  Co.  T.  Richardson  Lubricating  Co.  61 
C.  C.  A.  563,  113  Fed.  923;  National  Fur- 
nace Co.  V.  Keystone  Mfg.  Co.  1 10  111.  427 ; 
Wella  V.  Alexandre,  130  N.  Y.  642,  16  L.  K. 
A.  218,  29  K.  K.  142;  BraieUj/  v.  United 
States,  06  U.  S.  168,  172,  24  L.  ed.  622; 
Staver  Carriage  Co.  v.  Park  Steel  Go.  43 
C.  C.  A.  471,  104  Fed.  200;  Smith  v.  Morse, 
20  La.  Ann.  220. 

The  contract,  thus  interpreted,  is  distin* 
guishable  from  a  class  of  cases  where  the 
agreement  was  held  to  be  a  mere  option. 
Thus,  in _Chioago  A  O.  E.  R.  Co.  t.  Dane, 
43  N.  Y.  '240,  an  offer  to  receive  and  trans- 
port railroad  iron  from  New  York  to  Chi- 
cago, not  to  exceed  a  certain  number  of  tons, 
during  a  specified  period,  at  a  definite  rate, 
was  accepted  without  any  agreement  to  de- 
liver any  iron  for  transportation.  This  con- 
tract was  held  not  to  be  binding  on  either 
party  for  want  of  mutuality.  In  Petro- 
leum Co.  V.  Coal,  Coke  A  Mfg.  Co.  89  Tenn. 
381,  387,  18  S.  W.  66,  a  lease  was  upon  con- 
sideration that,  if  the  lessee  should  "deem 
it  advisable"  to  test  for  and  work  mines 
discovered  thereon,  he  should  pay  a  royalty 
upon  the  output.  The  lease  was  held  void, 
the  lessee  not  being  required  to  make  any 
test  or  operate  any  mine  if  discovered.  In 
American  Cotton  Oil  Co.  v.  Kirk,  15  0-  C. 
A.  540,  34  U.  S.  App.  60,  68  Fed-  791,  a 
contract  to  sell  10,(H)0  barrels  of  oil  at  an 
agreed  price,  in  such  quantities  per  week  as 
the  buyer  might  desire,  and  to  be  paid  for 
as  delivered,  was  held  void,  because  the 
buyer  was  held  not  to  be  under  obligation 
to  take  or  receive  any  particular  qiuintity 
per  week,  or  the  whole  in  a  definite  number 
of  werfts.  In  Crane  v.  Crane,  45  C.  C.  A. 
96,  105  Fed.  869,  a  contract  b^  a  wholesale 
dealer  to  sell  a  retailer,  dunng  a  certain 
time,  at  stated  prices,  so  much  lumber  as 
the  latter  "should  require  for  his  trade," 
was  held  void  for  want  of  mutuality,  as 
there  was  no  approximation  of  what  mig^t 
be  the  trade  of  the  retailer.  If  prices 
should  go  down,  he  would  naturally  make 
no  sales  at  a  price  below  what  he  was  to 
pay;  but,  if  prices  went  up,  he  would  be  in 
a  situatitm  to  drive  his  rivals  from  business 
increasing  his  trade  at  the  expoise  of 
vendor.  In  Davie  v.  Lumherman's  Min. 
Co.  93  Mich.  491,  24  L.  R.  A.  367.  53  N.  W. 
625,  a  contract  by  which  the  plaintiffs 
agreed  to  work  an  ore  bank  for  $1.50  per 
ton  of  ore  produced  "as  long  as  we  can  make 
it  pay"  was  held  void  for  want  of  mutuality 
and  deflniteness  of  terms. 
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But  how  does  the  plaintiff  interpret  the 
agreement  T  For  twn  years  it  bought  no 
rock.  The  third  year  it  demands  the  max- 
imtun  quantity  allowable  under  any  condi- 
tions. It  excuses  itself  for  its  failure  to 
take  any  rock  in  1897  and  1898  by,  in  effect, 
saying  that  "it  was  more  profitable  fpr  me 
to  atop  making  acid  phosphate  altogether, 
and  to  buy  my  supply  of  that  product."  "As 
I  bought  'acid  phosphate/  and  did  not  buy 
the  crude  rock,  I  did  not  violate  my  agree- 
ment with  you,  for  my  factory  was  during 
that  period  consuming  no  crude  rock  what- 
ever." But,  as  illustrating  the  inconsist- 
ency of  this  position,  the  plaintiff,  when  it 
became  cheaper  to  make  than  to  buy  acid- 
ulated rock,  notified  the  defendant  that  if 
it  did  not  supply  its  demuid  for  crude  rock 
it  would  buy  acidulated  rock,  and  hold  de- 
fendant liable  for  the  difference  between  the 

{trice  paid  and  what  it  would  cost  to  make 
t;  and  the  damages  sued  for  in  this  case  is 
the  difference  between  the  price  paid  for  the 
acidulated  rock  and  the  cost  of  making 
same.  If  this  result  is  possible,  the  opera- 
tion of  the  ccmtract  is  roost  unjust.  The 
only  "c<niBumption"  of  phosphata  rock  by 
plaintiff's  factory  at  the  date  of  this  con- 
tract was  in  the  making  of  the  lower  form 
of  fertilizer  called  "acid  phosphate"  or 
"acidulated  phosphate."  This  product  it 
made  and  sold  as  a  fertilizer.  It  also  used 
it  as  a  hose  in  making  a  higher  grade  of 
fertilizer.  To  justify  the  demand  for  3,000 
tons  of  crude  rock  in  1899, —  that  being 
double  the  average  or  normal  demand, — the 
plaintiffs  in  this  deelaratitm  aver  that  when 
the  contract  was  mnde  they  notified  defend- 
ant that  it  expected  to  greatly  increase  its 
capacity  for  making  and  storing  that  kind 
of  fertilizer. 

Now,  in  the  face  of  this  character  of  oper- 
ation conducted  by  its  factory  and  the 
kno«-n  normal  "consumption"  of  rock  in  its 
factory,  the  plaintiff  excuses  its  purchase 
of  acid  phosphate  by,  in  effect,  saying,  "I 
found  it  more  economical  to  buy  acidulated 
phosphate  than -to  make  it,  as  I  have  been 
doing.  This  I  did  in  good  faith.  That  is, 
it  WAS  in  fact  more  enconomical  for  me  to 
buy  than  to  make,  and  this  good  faith  of 
mine  justifies  my  conduct,  and  now,  that  it 
is  more  profitable  to  take  the  rock  from  you 
at  the  stipulated  price,  seeing  that  such  rock 
has  now  doubled  m  price,  and  sulphuric  acid 
gone  down,  than  to  buy  the  rock  already 
acidulated,  1  now  elect  to  resume  the  con- 
sumption of  rock  for  the  making  of  acidu- 
lated rock  on  as  great  a  scale  as  my  agree- 
ment with  you  will  permit."  Thus  inter- 
preted, the  agreement  is  a  mere  option,  and 
utterly  void,  Addison,  Contr,  S  18;  Crane 
V.  Crane,  48  C.  0.  A.  96,  105  Fed.  889; 
American  Cotton  Oil  Co.  v.  Eirk,  15  C.  C. 
A.  540.  4  U.  S.  App.  60.  68  Fed.  701;  Chi- 
cago d  G.  E.  B.  Co.  T.  Dane,  43  N.  Y.  240; 
Dame  v,  Lumber^nan^a  Min.  Co.  93  Mich. 
491,  24  L.  R.  A.  357,  63  N.  W.  625;  Wells 
T.  Alewandre,  130  N.  Y.  642,  15  L.  R.  A. 
218.  29  N.  E.  142. 

The  only  consideration  for  the  promise  of 
the  defendant  to  sell  is  the  obligation  of  the  ' 
«  li.  R.  A. 


plaintiff  to  tate  its  entire  consumption  of 
rock,  and  if  the  plaintiff  is  in  fact  at  liber- 
ty to  carry  on  its  business  buying  its 
acidulated  rock  when  its  price  was  lesa  than 
the  cost  of  making  it,  and  thereby  avoiding 
any  actual  consumption  of  crude  rock,  the 
contract  is  one  whicti  it  may  perform  or  not, 
as  it  pleases.  'The  mutuality  of  obligation 
is  the  very  essence  of  all  contracts  founded 
upon  mutual  promises.  'Henoe  it  follows,' 
observes  Pothier,  'that  nothing  can  be  more 
contradictory  to  such  an  (^ligation  than  an 
entire  liberty,  in  either  of  the  parties  mak- 
ing the  promise  to  perform  it  or  not,  as  he 
niiiy  please.  An  agreement  giving  such  a 
liberty  would  be  absolutely  void  for  want  of 
obligation.' "  Addison,  Contr.  S  18.  But 
we  do  not  accept  the  plaintiff's  interpreta- 
tion of  the  agreement  as  correct.  From  all 
the  surrounding  circumstances  it  was  in- 
tended to  make  the  amount  of  rock  which 
the  plaintiff  was  hound  to  take  aa  definite 
as  possible  by  the  statement  of  the  average 
or  normal  consumption  in  the  manner  in 
which  the  factory  was  opo'ated  and  by  the 
agreement  to  take  the  entire  consumption 
for  a  definite  time  at  a  stipulated  price. 
Undoubtedly,  there  is  a  margin  of  allow- 
ance to  be  made  for  the  contraction  or  ex- 
pansion of  the  business  incident  to  the  vary- 
ing conditions  to  which  it  is  ordinarily  sub- 
ject. These  conditions  may  be  said  to  be 
within  the  contemplation  of  the  parties 
when,  instead  of  eontracting  for  a  definite 
amount,  deliverable  each  year,  the  contract 
was  made  for  "all  of  the  consumption"  of 
the  rock  during  a  definite  period  of  time. 
This  contract  gave  the  plaintiff  liberty  to 
use  more  or  less,  so  long  as  it  did  not  reduce 
or  increase  its  consumption  beyond  the  re- 

Suirements  of  the  usual  fiuctuations  ind- 
ent to  the  character  of  manufacturing  car- 
ried on  by  it.  This  diminution  or  increase 
according  to  the  reasonable  fluctuations  of 
such  a  business,  if  the  result  of  the  earn- 
ing on  of  the  business  with  good  faith  in 
view  of  the  obligations  of  the  plaintiff  to 
the  defendant,  constitutes  the  limit  of  the 
liberty  allowed  by  the  contract,  and  it  is 
only  in  this  respect  that  the  question  of 
good  faith  has  any  bearing  upon  the  rights 
of  the  parties  under  the  agreement. 

Any  interpretation  of  the  agreement 
which  will  enlarge  the  discretion  of  the 
plaintiff  so  as  to  allow  him  to  desist  from 
carrying  on  the  business  substantially  as  it 
was  carried  on  when  the  agreement  was 
made,  by  permitting  it  to  substitute  pur- 
chased acid  phosphate  for  that  of  Its  own 
make,  simply  because  it  could  temporarily 
be  bought  more  cheaply  than  it  could  .be 
made,  would  place  tne  defendant  at  the 
mercy  of  the  plaintiff,  and  convert  the 
agreement  into  a  mere  option.  The  con- 
tract must  be  read  in  the  light  of  the  fact 
that  tlie  principal  business  of  the  plaintiff 
was  to  make  "acidulated  phosphate"  both 
for  sale  and  for  mixing  in  combination  with 
other  chemicals  to  make  another  grade  of 
fertilizer.  The  defendant  had  the  right  to 
believe  that  the  plaintiff's  purpose  was  to 
continue  the  making  of  acid  phosphate,  and 
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that  tlie  rock  consumed  in  that  business  waa 
to  be  all  taken  from  it.  To  say  that  the 
plaintiff  was  at  liberty  to  desist  entirely 
innn  makiiis  acidulated  phosphate  when* 
«Ter  it  coulabuy  the  product  to  meet  the 
■demands  of  its  business  cheaper  than  it 
«ou1d  make  it,  and  was  only  bound  to  take 
rock  when  it  could  make  that  grade  of 
product  cheaper  than  it  could  buy  it,  ia  in 
■opposition  to  the  plain  meaning  of  the 
agreement,  as  well  ae  destnietire  oi  the  mu- 
tuality of  the  omtract. 

In  Oratu  y.  fJranv,  45  C.  C.  A.  06,  IQh 
Fed.  StiO,  the  contract  was  by  a  wholesale 
dealer  in  lumber  to  supply  a  retailer  during 
a  certain  time,  and  at  a  stipulated  price,  with 
so  much  of  a  certain  grade  of  lumber  as  the 
purchaser  "should  require  for  his  trade." 
"This  contract  was  held  void  for  want  of  lou- 
tun'ity,  inasmuch  as  it  left  it  practically 
optional  with  the  purchaser  to  increase  or 
-diminish  his  orders  with  the  rise  or  fall  in 
price.  The  opinion  of  the  court  was  by 
Grosscup,  Circuit  Ju^e,  who,  after  refer- 
Ting  to  such  cases  as  National  Furnace  Vo. 
T.  Keystone  Mfg.  Co.  110  111.  427,  and 
Smith  V.  Morse,  20  La.  Ann.  220,  and  Great 
h'orthera  it.  Co.  v.  Witham,  L.  R.  9  C.  P. 
16,  said:  "In  all  these  cases  contracts  look- 
ing towards  the  future,  and  embodying  sub- 
ject-matter necessarily  indefinite  in  quan- 
tity, Imve  been  uphcfd;  but  it  will  be  ob- 
■flO'Tnd  that,  aJthongh  the  quantity  under 
oontmct  is  not  measured  by  any  certain 
■standard,  it  is  capable  of  an  approximately 
accurate  forecast.  The  capacity  of  the  fur- 
nace, the  needs  of  the  railroad,  or  the  re- 
■quirements  of  the  hotel  are,  within  certain 
limits,  ascertainable  by  the  vendor.  He  is 
thus  enabled  to  makereasonablyaccuratecal- 
■culation  of  the  extent  of  his  <^ligation. 
Then,  too,  the  purchase  is  only  an  incident 
ui  the  vendee's  business.  Presumably,  the 
lusiness  will  go  on  irrespective  of  a  rise 
or  fall  in  the  prices  of  subsidiary  supplies. 
There  thus  remains  to  the  vendee  little  or  no 
temptation,  on  account  of  the  rise  or  fall  in 
prices,  to  greatly  enlarge  or  diminish  the 
■quantity  of  his  orders." 

In  Wells  v.  Alexandre,  130  N.  Y.  642,  15 
L.  R.  A.  218,  29  N.  E.  142.  the  contract  was 
i»  furnish  all  the  steamers  of  the  defend- 
ants' line  with  coal  for  a  definite  time  at  a 
stipulated  price.  These  steamers  were  at 
the  time  making  regular  trips  between  cer- 
tain ports.  Coal  was  delivered  as  needed 
for  a  part  of  tlie  time,  when  defendants  sold 
anj  ceased  to  operate .  their  steamers,  and 
declined  to  receive  coal  thereafter,  although 
the  purchaser  of  the  steamo's  continued  to 
•operate  them  as  before.  The  contract  was 
eonstrued  as  one  to  furnish  all  of  the  coal 
-which  should  be  required  to  operate  the 
■steamers  during  the  period  covered  by  the 
a^e«nent,  and  that  the  sale  of  the  steamers 
did  not  operate  to  relieve  the  defendants ! 
from  the  obligation  to  take  the  coal  "which 
the  ordinary  and  accustomed  use  of  the 
steamers  required." 

The  plaintiff  in  ernn-  has  cited  and  greatly 
Telied  upon  the  case  of  MoKeever  v.  Canons- 
burg  Iron  Co,  138  Fa.  184,  20  Atl.  938,  1 
«1  L.  R.  A. 


Monaghan,  744,  16  Atl.  97.  The  agreement 
involved  there  was  to  supply  an  iron  mill 
"with  all  of  the  coal  you  will  require  for 
your  mill  for  three  years."  The  prices  fixed 
were  for  three  grades  of  coal,  —  "forked 
coal,"  "run  of  mines/'  and  "slack."  The 
mill,  pending  this  agreement,  introduced 
natural  gas,  a  fuel  unknown  when  the  agree- 
ment was  made,  which  greatly  reduced  the 
quantity  of  coal  requir^.  It  also  bought 
a  grade  of  ooel  called  "nut"  from  another 
person,  and  claimed  that  thciy  were  liable 
only  for  the  ooal  of  the  kinds  specifled  actu- 
ally required  after  the  «maumpti<m  of  gas 
was  be^n.  It  was  held  that  the  mill  was 
at  liberty  to  diminish  the  use  of  coal  as  fuel 
by  the  introduction  of  gas,  but  that,  as  it 
appeared  the  "nut"  coal  took  the  place  of 
"slack,"  it  had  no  ri^ht  to  use  it  without 
liability  to  the  plaintiffs.  The  case  differs 
in  its  principal  point  on  the  facts  and  cir- 
cumstances from  the  one  at  bar,  though  in 
the  minor  question. — the  right  to  substitute 
one  grade  of  ooal  for  another, — it  quite  re- 
sembles the  present  case,  and  supports  the 
conclusion  we  have  reached.  The  opinion 
is,  however,  entitled  only  to  that  weiglit 
which  attaches  to  a  judgment  of  the  Penn- 
sylvania supreme  court,  for  it  is  not  sup- 
ported by  either  argument  or  authority. 

2.  The  plaintiff,  by  the  facts  stated  on  the 
face  of  the  declaration,  shows  that  it  com- 
mitted the  flni  substantial  breach  of  the 
contract.  Having  desisted  from  receiving 
phosphate  rock  for  a  period  of  nearly  two 
years,  because  it  found  it  more  profitable 
to  buy  than  to  make  acidulated  phosphate, 
it  now  demands  damajjea  from  the  defend- 
ant because  it  had  to  buy  acidulated  phos- 
phate at  a  loss  in  consequence  of  the  refusal 
of  the  defendant  to  supply  it  with  phosphate 
rode  after  it  became  more  profitable  to 
make  than  to  buy  that  grade  of  fertilizer. 
If  there  is  anything  well  settled  it  is  that 
the  party  who  commits  the  first  breach  of 
the  contract  cannot  maintain  an  action 
against  the  other  for  a  subsequent  failure  to 
perform.  The  plaintiff  has  not  kept  the  con- 
tract, and  shows  no  excuse  for  his  breach. 
It  does  not,  therefore,  show  any  such  per- 
formance on  its  own.  part  as  to  entitle  it  to 
demand  that  the  defoidant  shall  go  on  and 
perform,  or  pay  damages  for  a  subsequent 
refusal  to  recognize  the  contract  as  in  ftffoe. 

3.  The  contract  was  clearly  an  entire  con- 
tract. It  was  for  the  sale  of  all  the  phos- 
phate rock  which  should  be  needed  for  the 
ordinary  requirements  of  the  plaintifTa  fac- 
tory, and  was  not  a  number  of  single  con- 
tracts fbr  the  sale  and  delivery  of  definite 
quantities  as  ordered  from  time  to  time. 
The  breach  went  to  the  whole  of  the  consid- 
eration. Cherry  VolU-y  Iron  Works  V.  Flor- 
ence Iron  River  Co.  1 2  C.  C.  A.  306,  22  U.  S. 
App.  865,  64  Fed.  569;  Monarch  Cycle  Mfg. 
Co.  V.  Royer  Wheel  Co.  44  C.  C.  A.  523,  105 
Fed.  324;  Tvorrinfjton  v.  Wright,  115  U.  S. 
212,  29  L.  ed.  371,  6  Sup.  Ct.  Rep.  12; 
Cresswell  Ranch  4  Cattle  Co.  t.  Martindalef 
11  C.  C.  A.  36,  27  U.  S.  App.  277,  63  Fed. 
84;  Cleveland  Rolling  Mitt  Co.  v.  Rhodes, 
121  U.  S.  266.  30  L.  ed.  920,  7/&ip.  Ct^|^. 
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882.  We  find  no  settled  line  of  deciBiona  in 
either  Tennessee  or  Ohio  in  cmfllct  with 
the  decnsions  cited.  So,  vheth«'  the  con- 
tract be  a  Tennessee  or  Ohio  c<mtract,  and 
be  goreraed  by  the  law  of  the  one  state  or 
the  other,  the  result  is  the  same,  vis.,  the 
contract  was  entire,  and  not  divisible.  The 
Tennessee  statute  (3  4620,  Shannon's  Code) 
has  no  application,  as  it  does  not  detennine 
whether  a  particular  contract  is  entire  or 
divisible.  It  only  provides  that  snoeessive 
actions  may  bo  brought  for  successive 
breaches  of  a  contract  'Vhenever,  after  the 
former  action,  a  new  cause  of  action:  arises 
therefrom." 

4.  The  right  of  the  defoidant  to  bring  an 
action  for  the  breach  of  the  agreement  is 
not  before  us.  If  it  were,  we  would  have 
to  deal  with  the  question  as  to  how  far  it 
would  be  essential  to  aver  and  show  a  readi- 
ness on  its  own  part  to  comply. 

6.  It  is  next  cmtended  that  the  defendant 
company  "waived  its  right  to  rescind,"  and 
"is  estopped  to  deny  liability,"  because  it 
did  not  refuse  performance  until  after  the 
plaintiff  had  filed  its  orders  for  3,000  tons 
of  rock  between  January  26  and  July  25. 
1899.  There  is  nothing  in  this  in  any  view 
of  the  case.  The  failure  of  the  plaintiff  to 
order  shipments  of  rock  for  nearly  two  years 
naturally  induced  the  defendant  to  suppose 
the  agreement  abandoned.  Henoe,  when 
plaintiff  began  to  give  orders  again,  the  de- 
fendant was  unable  to  comply,  having  made 
no  preparation  to  carry  out  the  contract. 


But  under  date  of  Febmaiy  17th  the  defend- 
ant declined  to  ship  rock,  and  denied  lia- 
bility for  the  diff^enoe  between  cost  of  acid 
phosphate  rock  in  the  market  and  its  cort 
made  from  rock  under  the  contract.  Under 
date  of  March  30th,  defendant  inquired  upon 
what  ttiti  mill  of  plaintiff  had  been  run 
during  its  long  period  of  inactivity  in  send- 
ing orders  for  rock.  Plaintiff's  correspond- 
ence is  disingenuous  in  this  matter.  It 
waited  until  May  13,  1809,  before  answer- 
ing, and  then  gave  no  infonnati(Hi,  referring 
the  defendant  to  its  statement  in  some  ear- 
lier letter  that  "we  had  complied  with  the 
terms  of  our  contract  with  you  in  every 
respect,"  and  making  no  other  explanation 
of  its  own  breach.  Instead  it  rapidly  rushed 
in  its  orders,  so  that  within  a  Very  short 
period  it  ordered  3,000  tons  of  rock,  al- 
though its  declaration  avers  that  for  the 
previous  years  its  oonsumptioo  of  phos- 
phate rock  would  not  have  eoceeeded  760 
tons  per  year  if  It  had  bought  the  crude 
rock  and  made  Its  own  acid  phosphate.  No 
intention  to  waive  is  shown,  and  no  such 
full  knowledge  of  the  facts  as  would  justify 
us  in  saying  that  it  was  bound  even  if  tho 
fact  of  waiver  was  made  out.  There  are 
other  answers  to  this  in  view  of  the  plead- 
ings and  the  attitude  of  the  parties.  But 
it  is  enough  to  say  that  no  intent  to  mtvtt 
is  shown  by  the  facts  appearing^  in  the  dec- 
laration. 

The  demurrer  was  properly  sustained,  and 
the  judgment  ia  affirmed. 


ARIZONA  SUPRKMB  COURT. 


A.  Y.  OREER,  Plff.  in  Err., 

V. 

Mercedes  DOWNEY. 
<  Arts.  ) 

A  mtn,tut%  permitting  the  «nle  at  aveflom 
of  trespasalna;  anlmmls,  after  the  post- 
ing for  ten  days  by  the  proper  officer  of  no- 
tice that  the  animals  had  been  Impounded, 
and  are  detained  for  a  certain  amount  of  dam- 
ages and  costs,  without  providing  any  Ju- 
dicial proceedlnfc  to  ascertain  either  the  dam- 
ages to  be  paid,  or  whether  or  not  the  animals 
were  lu  fact  runnini;  at  large  within  the 
meaning  of  the  statute,  is  void  as  depriving 
the  owner  of  bis  property  wlthont  due  process 
of  law. 

(March  20, 1003.) 

ERROR  to  the  District  Court  for  Yuma 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
value  of  a  horse  which  was  alleged  to  have 
been  impounded  and  sold  to  defendant  by  a 
potmd  keeper  under  the  provisions  of  a  stat- 
ute. Affirmed. 

The  facta  are  stated  in  the  opinion. 


NOTS. — ^As  to  constitutionality  of  statute 
providing  summary  proceedings  for  ImnMiimding 
and  sale  of  stray  animals,  see,  In  this  series, 
Burdett  V,  Allen  (W.  Va.)  14  L.  B.  A.  887. 

As  to  constltutltmalitr  of  statute  forbidding 
61  L.  R.  A. 


Mr.  Peter  T.  BolwrtMB,  for  plaintiff  in 

error: 

The  legislative  power  of  the  territory  ex- 
tends to  all  rightful  subjects  of  Ic^slation 

not  inconsistent  with  the  Constitution  and 
laws  of  the  United  States. 

U.  S,  Rev.  Stat.  S  1851 ;  Ariz.  Rev.  Stat,  ff 
15. 

At  common  law  the  owner  was  required  to 
keep  his  cattle  within  his  own  close.  If  he 
did  not,  and  they  strayed  upon  the  land  of 
his  neighbor,  he  was  liable  in  damages  for 
the  trespass. 

3  Hammond's  Bl.  Com.  pp.  9,  10,  14 ;  lior~ 
ance  v.  Hillyer,  67  Neb.  266,  77  N.  W.  755; 
Erdman  v.  Gottshall,  9  Pa.  Super.  Ct.  295; 
Hahn  v.  Oarratt,  69  Cal.  147,  10  Pac.  329; 
Bulpit  V.  Matthews.  145  III.  345,  22  L.  R.  A. 
55,  .34  N.  E.  525;  Haiqht  v.  Bell,  41  W,  Va. 
19,  31  L.  R.  A.  131,  23  S.  E.  660. 

And  the  owner  of  the  land  trespassed  upon 
could  distrain  the  animals  damage  feaaant^ 
and  impound  them  as  a  pledge  for  the  pay- 
ment of  the  damages. 

We  only  adopted  such  portions  of  the  com- 

animsls  to  run  at  large,  see  Halgh  v.  Bell  (W. 
Ta.)  31  L.  B.  A.  ISl. 

As  to  Imponndlag  and  forfeiture  of  animals 
ranning  at  large  generally,  see  Ft  Smith  v. 
Dodson  (Ark.)  4  L.  B.  A  2B2,  apd  noit.  . 
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mon  law  aa  were  suitable  to  the  needs  of  the 

people. 

Ariz.  Kev.  Stat.  1887,  1[  2935. 

At  the  time  the  common  law  was  adopted 
mining  and  etock  raiBing  were  the  principal 
industries.  It  was  better  for  the  prosperity 
of  the  country  to  compel  the  farmer  to  fence 
his  possessions  than  to  compel  the  stockman 
to  herd  or^fence  in  bis  cattle. 

As  agrioultural  interests  developed  the 
rule  adopted  in  the  early  days  of  the  terri- 
tory became  burdensome  and  unjust  to  the 
settlements  where  farming  was  the  principal 
industry,  and  where  cattle  raising  was  insig- 
nificant in  comparison  therewith,  and  the 
legialttture,  recognizing^  the  conditions,  came 
to  the  rescue  by  enacting  the  law  under  ex- 
amination. 

The  power  to  impound  and  sell,  after  a 
specified  time, — and  after  notice  to  the  own* 
er, — animals  found  running  at  -large,  is  fre- 
quently conferred  upon  municipalities. 

1  Am.  &  Eng.  Enc.  Law,  p.  588 ;  Wilson  v. 
Beyers,  5  Wash.  303,  32  Pac.  90;  Brophy  v. 
Byait,  10  Colo.  223,  15  Pac.  399;  Burdett  v. 
Allen,  35  W.  Va.  347,  14  L.  R.  A.  337,  13  S. 
E.  1012. 

If  the  legislature  can  confer  such  power 
upon  a  town  or  village,  why  may  it  not  with 
equal  propriety,  with  equal  legality,  confer 
such  power  upon  a  county  ? 

Jfatght  V.  Bell,  41  W.  Va.  19,  31  L.  R.  A. 
131,  23  S.  E.  666. 

Mr.  H.  O.  Davla  for  defendant  in  error. 

Kent,  Ch.  J.,  delivered  the  opuiioa  of  the 
court: 

This  action  was  brought  by  Uercedes 
Downey,  the  defendant  in  error,  for  the  re- 
covery of  the  value  of  a  horse  claimed  by  her, 
which  had  been  impounded  and  sold  to  the 
plaintiff  in  error,  the  defendant  in  the  action, 
by  the  poundkeeper  of  the  justice  precinct, 
under  act  No.  41,  p.  32,  of  the  Laws  of  1893. 
Judgment  was  entered  in  the  court  below  in 
favor  of  the  plaintiff  upon  an  agreed  state- 
ment of  facts,  and  that  judgment  is  brought 
to  this  court  for  review  by  writ  of  error. 

The  agreed  statement  of  facts  shows  the 
compliance  in  every  particular  with  the  re- 
quirements of  the  act,  and  the  regularity  of 
the  impounding  and  sale;  and  the  only  ques- 
tion to  be  determined  in  this  court  is 
whether  or  not  the  act  is  constitutional.  The 
act  in  question  provides  that  a  majority  of 
all  the  taxpayers  residing  in  any  justice  pre- 
cinct in  the  territory  may  petition  the  board 
of  supervisors  of  the  county  in  which  such 
precinct  is  situated,  expressing  their  desire 
that  no  fence  shall  be  required  around  the 
lands  in  such  precinct,  and  that,  after  the  til- 
ing of  such  petition  and  due  publication 
thereof,  no  fence  shall  be  required  around 
the  lauds  in  such  precinct,  and  it  shall  be 
unlawful  for  any  animal  to  run  at  large  in 
Buch  precinct  thereafter.  By  §  2  of  the  act 
the  constable  of  the  precinct  is  made  the 
poundkeeper  of  the  precinct,  and  by  §  3  it  is 
provided,  if  any  neat  cattle,  horses,  etc.,  shall 
trespass  or  do  any  dama^  u^n  the  premises 
of  any  person  in  such  justice  precinct,  an 
action  against  the  owner  of  the  trespassing 
61  L.  R.  A. 


animals  may  be  maintained.  By  §  4  and 
subsequent  sections  the  act  further  provides 
that  the  owner  of  any  property  may  detain 
all  animals  doing  damage  on  such  property, 
and  turn  them  over  to  the  poundkeeper,  who 
shall  examine  all  marks  or  brands  on  them, 
and  post  notices  containing  a  description  of 
the  animals,  the  amount  of  damages  and 
costs  for  which  they  are  detained,  and  the 
date  and  place  at  which  they  shall  be  Bold>. 
and  such  other  information  as  the  pound- 
keeper  may  deem  advisable  to  bring  the  at- 
tention of  the  owner  of  the  aaimals  to  the 
detention  of  the  same.  If  the  damages,  costs, 
and  expenses  of  keeping  the  animals  are  not 
paid,  and  the  animals  claimed,  within  ten 
days  after  the  posting  of  such  notices,  the 
poundkeeper  shall  sell  such  animals  at  pub- 
lic auction  to  the  highest  bidder,  the  pro- 
ceeds of  the  sale,  after  deducting  damages, 
costs,  and  expenses,  to  be  deposited  with  the 
county  treasurer  to  the  credit  of  the  school 
fxmd  of  the  c<mnty,  provided  that  the  owner 
of  the  animal,  upon  satisfactory  proof  of 
such  ownership  within  six  months  of  the 
date  of  sale,  may  obtain  from  the  county 
treasurer  the  net  proceeds  of  the  sale.  By 
the  organic  act  Congress  has  provided  that 
"the  legislative  power  of  every  territory 
shall  extend  to  all  rightful  subjects  of  1^- 
islation  not  inconsistent  with  the  Constitu- 
tion and  laws  of  the  United  States."  U.  S. 
Rev.  Stat.  S  1851.  It  is  claimed  that  the  act 
of  1893  in  question  authorizes  a  deprivation 
of  property  without  due  process  of  law,  and 
hence  is  unconstitutional.  The  Supreme 
Court  of  the  United  States  has  held  Uiat  a 
statute  which  enacts  that  a  railroad  com- 
pany shall  be  responsible  in  damages  for 
property  along  its  line  of  road  destroyed  by 
fire  communicated  from  its  locomotive  en- 
gines is  constitutional  [8t.  Louis  d  8.  F.  R. 
Co.  V.  Mathews,  Wd  U.  S.  1,  41  L.ed.  611,  17 
Sup.  Ct.  Rep.  243 ) ,  and  that  a  statute  which 
provides  that  a  person  driving  a  herd  of  cat- 
tle along  a  highway  running  on  a  hillside- 
shall  be  liable  for  damages  done  by  such  cat- 
tle in  destroying  the  banks  or  rolling  rocks 
onto  such  highway,  is  constitutional  (Jane's 
V.  Brim,  165  U.  S.  181,  41  L.  ed.  677,  17  Sup. 
Ct.  Rep.  282 ) .  So,  the  Supreme  Court  held 
valid  a  statute  authorizing  the  recovery  of 
double  the  value  of  stock  killed  by  a  railroad 
which  failed  to  erect  a  fence,  saying  that 
from  its  former  adjudications  "it  is  evident 
that  the  14th  Amendment  does  not  limit  the 
subjects  in  relation  to  which  the  police  power 
of  the  state  may  be  exercised  for  the  protec- 
tion of  its  citizenR."  Minneapolis  d  St,  L. 
It.  Co.  V.  BeckKith,  129  U.  S.  26,  32  L.  ed. 
.^85,  9  Sup.  Ct.  Rep.  207.  It  has  been  held 
that  a  statute  providing  that  animals  run- 
ning at  large  on  the  public  highway  may  be 
seized  by  anyone,  and  sold  by  a  public  officer 
to  pay  the  expenses  incurred,  is  valid  as  a 
proper  exercise  of  police  power.-  Campau  v. 
Langley,  39  Mich.  451,  33  Am.  Rep.  414.  .^d 
it  has  been  repeatedly  held  that  a  city  char- 
ter, as  an  exercise  of  police  power,  may  pro- 
vide for  the  taking  up  and  impounding  of 
animals  found  running  at  large  in  the  public 
streets,  and  for  their  sale  to  pay  expenses, 
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without  judicial  proceedings,  and.  in  some 
'CaseH,  without  notice  to  the  owner.  Com.  v. 
Alger,  7  Cush.  85;  Wilcox  v.  Bemming,  68 
Wis.  144,  46  Am.  Rep.  625,  15  N.  W.  435; 
Burdett  v.  Alleti,  35  \V.  Va.  847,  14  L.  R.  A. 
337,  13  8.  B.  1012;  Coyle  t.  McNahh  (Tex. 
App.)  18  S.  W.  198;  Ro9e  v.  Bardie,  98  N. 
C.  44,  4  S.  £.  41 ;  Paris  v.  Bale,  13  Tex.  Civ. 
App.  386,  35  S.  W.  333;  Wilaon  v.  Beyers,  5 
Wash.  303,  32  Pac.  90;  Varden  v.  Mount,  78 
Ky.  86,  39  Am.  Rep.  208.  It  has  also  been 
held  that  a  law  authorizing  the  seizure  of 
animals  trespassing  upon  private  property, 
and  authorizing  proceedings  for  their  con- 
demnation, and  giving  the  person  injured  a 
lien  on  the  cattle;  ii  conatttutional  {Cook  v. 
Oregg,  46  N.  Y.  439;  Campbell  v.  Bvana,  45 
X.  Y.  356) ;  and  so  when  such  seizure  is  fol- 
lowed by  a  sale  by  an  officer  to  pay  the  ex- 
penses (Anderson  v.  Locke,  64  Miss.  283,  1 
So.  251 ) ;  and,  further,  that  an  act  of  the 
legislature  making  it  unlawful  for  animals 
to  run  at  large  in  a  county  is*  valid  (Saigh 
v.  Bell,  41  W.  Va.  19,  31  L.  R.  A.  131,  23  S. 
E.  066). 

It  will  be  observed,  however,  that  in  these 
cases,  and  in  all  the  cases  we  have  examined 
on  this  subject,  no  court  has  held  that  a  leg- 
islature has  acted  within  the  limits  of  its  au- 
thority when  it  has  attempted  to  authorize 
by  such  an  act  as  is  now  in  question,  in  the 
manner  therein  provided,  a  recovery  or  a 
recompense  for  damages  suffered  by  an  indi- 
vidual by  reason  of  the  trespass  by  .animals 
at  large  upon  his  private  property.  We  have 
not  before  us  the  question  whether  the  legis- 
lature has  the  power  to  pass  an  act  restrict- 
ing the  running  at  large  of  animals,  and  pro- 
viding that  they  be  impounded  and  sold  by 
an  olHcer  upon  such  notice  as  may  be  proper, 
to  meet  the  charges  of  impounding,  if  not 
paid.    Such  control  and  the  regulation  of 


conflicting  interests  of  stoclnnen  and  farm- 
ers, if  deemed  advisable,  is  a  proper  exercise 
of  legislative  authority,  when  confined  there- 
to. Nor  do  we  pass  upon  the  question 
whether  the  legislature,  in  the  act  before  ua, 
has  not  properly  provided  by  I  3  thereof  for 
an  action  on  the  part  of  the  farmer  against 
.  the  owner  of  animals  trespassing  upon  his 
lands,  and  thereby  has  adopted  and  declared 
for  this  territory  the  common-law  rule  with 
respect  thereto.  Neither  do  we  pass  upon 
the  validity  of  this  section  of  the  act.  The 
objectionable  feature  of  the  act  is  that,  in- 
dependent of  any  proceeding  contemplated  by 
§  3,  the  poundkeeper  is  authorized  by  subse- 
quent sections  of  the  act,  without  any  judi- 
cial proceedings  for  the  purpose  of  ascertain- 
ing either  the  amount  of  the  damages  or 
whether  the  animal  was  in  fact  running  at 
large  within  the  meanin|;  of  the  act,  to  sell 
to  satisfy  the  private  claim  of  the  landowner 
for  damages  for  the  trespass. 

We  have  no  doubt  that  the  portion  of  the 
act  which  authorizes  a  seizure  and  sale  and 
a  payment  of  damages  claimed  for  the  tres- 
pass witliout  judicial  process  or  proceedings 
other  than  as  provided  for  in  the  act  is  a 
deprivation  of  property  without  due  process 
of  law,  and  as  such  is  repugnant  to  the  Con- 
stitution. Such  is  the  logical  deduction  to 
be  made  from  the  reasoning  of  the  courts  in 
the  cases  cited  above,  with  which  we  are  in 
accord;  and  in  addition  thereto,  questions 
nearly  identical  have  been  so  determined  by 
the  courts  .of  last  resort  in  New  York  and 
Texas.  Boeku;ell  v.  Jiearinq,  35  N.  Y.  302 ; 
Armstrong  v.  Traylor,  87  Tex.  598,  30  S.  W. 
440. 

The  decision  of  the  trial  court  was  right, 
and  the  judgment  ie  affirmed. 

aioan,  Davia,  and  Dokb,  JJ.,  concur. 


UNITBD  STATES  CIRCUIT  COURT  OF  APPEALS,  FIFTH  CIRCUIT. 


FLORIDA  CENTRAL  Jt  PENINSUI^ 
RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

Helen  A.  SULLIVAN,  Admrx.,  etc.,  of  John 
T.  Sullivan,  Deceased. 

(120  Fed.  709.) 

1,  The  recovery  and  dliipoaltlon  of  • 
fnnd  for  the  aegllRent  kHllag  of  a  person 
are  governed  bjr  tbe  laws  which  give  the  right 
of  action. 

a.  An  odMlnlHtrator  appointed  In  one 
■tnte  Is  not  prevented  from  svlnv  In 
another  *(nte  for  the  negligent  killing  of 
his  inteslate  there,  by  the  fact  that  the  sUt- 
utes  of  the  two  states  providing  for  the  re- 
covery and  distribution  of  damages  Id  sncb 
cases  are  dissimilar  and  In  substantial  con- 
flict 

8.    RIdlnv  In  the  eoneta  set  npart  (or 


colored  pnsaenaters,  contrary  to  tbe  mles 
of  the  carrier  and  provisions  of  the  statute. 

Is  not  Degllgence  on  the  pert  of  a  white 
person  which  will  prevent  a  recovery  for  his 
death  through  tbe  oegllgence  of  the  carrier, 
although  be  would  not  have  been  injured  had 
be  not  been  In  that  coach. 
4.  The  nieninre  of  damaiceB  In  an  me- 
tlon  by  an  administrator  for  the  nes- 
llKcnt  ktlllnc  of  his  Intestate,  recovery 
in  which  will  be  a  general  asset  of  the  es- 
tate applicable  to  payment  of  debts  and  ad- 
mlQlstratlon  expenses,  is  the  present  cash 
value  of  the  estimated  reasonable  net  earn- 
ings and  Requisitions  of  deceased  for  tbe 
period  of  bis  natural  expectancy  of  life  at 
the  time  Inunedlatiely  preceding  bis  death. 

(Pardee,  Cireutt  Judge,  dlascnts.) 

(March  8,  1003.) 


Nora. — For  other  cases  in  this  series  as  to 
contributory  negligence  of  passenger  or  railroad 
employee  In  riding  In  wrong  car,  see  Wagner 
V.  Missouri  V.  R.  Co.  (Mo.)  3  L.  R.  A,  150; 
Ueloy  r.  Chicago  A  N.  W.  R.  Co.  (Iowa)  4  L. 
B.  A.  287 ;  Baltimore  *  O.  R.  Co.  v.  State  (Md.) 
41  L.  R.  A. 


6  L.  R.  A.  700 :  Florida  Southern  U.  Co.  v. 
Hirst  (Fla.)  10  L.  R.  A.  OHl,  and  note/  Blake 
V.  Burllntiton,  C.  It.  A  N.  R.  Co.  (Iowa)  21  U 
It.  A.  6.^U ;  Baltimore  &  P.  R.  Co.  v.  Swann 
(Md.)  31  L.  R.  A.  313;  and  Illinois  .0.  R.  Co. 
V.  Beebe  (111.)  48  U  R.  A.  210. 
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PKROR  to  the  Circuit  Court  of  the  Unit- 
Jli  ed  States  for  the  Southern  District  of 
Florida  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  n^Iigent  killing  of 
her  intestate.  Affirmed. 

Statement  bj  MoOomSak,  Circuit 
-Judge: 

iTiia  was  en  action  by  Helen  A.  Sullivan, 
-as  the  administratrix  of  the  estate  ol  John 
T.  Sullivan,  deceased,  against  the  Florida 
■Central  &  Peninsular  Railroad  Company. 
The  plaintiff  was  a  citizen  of  Dallas  county, 
Alabama,  of  which  state  and  county  John 
T.  Sullivan,  deceased,  was  a  citizen  up  to 
the  time  of  his  death.  The  action  was 
bnniffht  in  the  United  States  circuit  court 
for  the  southern  district  of  Florida.  The 
plaintiff  in  her  pleading  showed  that  the 
•deceased,  on  the  14th  day  of  December, 
1898,  was  a  passenger  on  the  railroad  of 
the  defendant,  and  while  being  car- 
ried as  sueli  pasi<pn<^r,  by  reason  of  the 
negligence  of  the  defendant  and  of  its  serv- 
ants, he  received  injuries  that  resulted  in 
liis  death.  Hie  prooeedings  fn^eeented  the 
visual  featores,  and  result^  in  a,  judgment 
in  favor  of  the  plaintiff.  The  case  is 
Imugfat  here  by  tne  defendant  on  writ  of 
■«Tor. 

Ai;gued  before  Pardee,  McGormick,  and 
3helby,  Circuit  Judges. 

Messrs.  John  C.  Cooper  and  Jolu  A. 
BoBilerMm,  for  plaintiff  in  error: 

The  decedent  never  did  have  a  right  of 
action  for  death,  and  therefore  his  adminis- 
trator does  not  take  any  right  to  such  ac- 
tion by  way  of  the  survival  of  the  action. 

Jacksonville  Street  R.  Co,  v.  ChappeU^  22 
Fla.  616,  1  So.  10;  Qerling  v.  Baltimore  A 
•O.  R.  Co.  151  U.  S.  678,  38  L.  ed.  311,  14 
«up.  Ct.  Rep.  533;  Hulbert  v.  Topeka,  34 
Fed.  613;  Andretcs  v.  Hartford  d>  H.  R. 
■Co.  84  Conn.  57;  Keedham  v.  Grand  Trunk 
R.  Oo.  38  Vt.  294;  Holton.  v.  Daljf,  106  III. 
131 ;  3  Sutherland,  Damages,  8  1260. 

The  recovery  would  n(^  be  assets  in  the 
liands  of  the  administratrix,  and  she  could 
not  sue  on  this  cause  of  action  in  Alabama, 
and  recover  on  the  same  there  as  gmeral 
■assets  of  the  eatate. 

13  Am.  &.  Eng.  Enc.  Law,  p.  937;  Fair- 
child  V.  Hagel,  54  Ark.  61,  14  S.  W.  1102; 
Sims  V.  Hodges,  66  Miss.  211,  3  So.  457; 
Pott  V.  Pennington,  16  Minn.  609,  Gil.  460; 
Jfoore  V.  Jordan,  36  Kan.  271,  59  Am.  Rep. 
£60.  13  Pac.  337;  Maysville  Street  R.  d 
Tranaftr  Co.  v.  Marvin,  8  O.  C.  A.  21,  16 
U.  8.  App.  236.  69  Fed.  91. 

An  i^ninistratrix  appointed  under  the 
^WB  of  Alabama  must  account,  under  this 
-appointment,  to  the  court  in  Alabama,  and 
roust  turn  over  the  proceeds  of  the  recovery 
to  the  perstms  entitled  under  the  laws  of 
Alabama. 

Smith  V.  Union  Bank,  5  Pet.  518,  8  L.  ed. 
■212;  Harrison  v.  Sterry,  5  Cranch,  289,  3 
L.  ed.  104;  U'EUnoyle  v.  Cohen,  13  Pet.  312, 
10  L.  ed.  177. 
01  !<.  R.  A. 


Under  the  statutes  of  Alabama,  the  cred- 
itors have  no  interest  in  this  recovery. 

The  plaintiff  in  error  would  not  be  pro- 
tected by  payment  of  the  judgment  in  this 
case,  against  another  action  brought  by  an 
administrator  appointed  by  a  Florida  court. 

MayaviUe  Street  R.  &  Transfer  Co.  v. 
Marvin,  8  C.  C.  A.  21,  16  U.  S.  App.  236,  59 
Fed.  91;  Hulbert  v.  Topeka,  84  Fed.  610; 
?^oonan  t.  Bradley,  0  Wall.  394,  19  L.  ed. 
757;  Johnson  v.  Powers,  139  U.  S.  156,  35 
L.  ed.  1.12,  11  Sup.  Ct  Rep.  625;  lAmekil- 
ler  V.  Hannibal  d  St.  J.  R.  Go.  33  Kan.  83. 
82  Am.  Rep.  523,  5  Pac.  401;  Moore  v.  Jor- 
dan, 36  Kan.  271,  59  Am.  Rep.  550,  13  Pac. 
337;  Usher  v.  West  Jersey  R.  Co.  126  Pa. 
206,  4  L.  R.  A.  261.  17  Atl.  597;  1  Woerner. 
Am.  Law  of  Administration,  S  167,  *376i 
Lotrer  v.  Segal,  59  J.  L.  66,  34  Atl.  946; 
Fairchild  v.  Hagel,  54  Ark.  61,  14  S.  W. 
1102;  Oatea  v.  Union  P.  R.  Co.  104  Mo. 
514,  16  S.  W.  487;  Ash  v.  Baltimore  <£  0. 
R.  Co.  72  Md.  144,  19  Atl.  643;  Davis  v.  St. 
Louis,  I.  M.  &  8.  R.  Co.  53  Ark.  117,  7  L. 
R.  A.  283,  13  S.  W.  803. 

The  statute  in  Florida  authorizing  the 
administrator  to  sue  for  the  death  of  his 
intestate  does  not  designate  any  person  as 
the  beneficiary  for  whose  benefit  the  recovery 
is  had;  and  therefore  such  recovery  is  a 
general  asset  of  the  estate,  and  is  applica- 
ble to  the  payment  of  debts  and  othcn*  ad- 
ministration purposes. 

11  Am.  &  Eng.  Enc.  Law,  p.  834;  Mays- 
ville  Street  R.  A  Transfer  Co.  v.  Marvin,  8 

0.  C.  A.  21,  16  U.  S.  App.  236.  69  Fed.  91. 
94;  Qivens  v.  Kentucky  C.  R.  Co.  89  Ky. 
234,  12  S.  W.  257;  Findlay  v.  Chicago  A  O. 
T.  R.  Co.  106  Mich.  700,  64  N.  W.  732. 

If  the  defendant  in  error  desired  to  prose- 
cute this  action  against  the  plaintiff  in  er- 
ro^  she  should  have  procured  an  appoint- 
ment by  the  probate  court  of  Madison  coun- 
ty, in  the  state  of  Florida,  where  the  acci- 
dent occurred,  this  right  of  recovery  being 
an  asset  of  the  estate;  and  she  should  have 
sued  as  an  administratrix  appointed  under 
the  laws  of  Florida. 

13  Am.  &:  Eng.  Enc.  Law,  2d  ed.  926; 
Missouri  P.  R.  Go.  v.  Bradley,  51  Neb.  596, 
71  N.  W.  283;  Illinois  C.  R.  Co.  v.  Gragin, 
71  111.  177;  Vaughan  v.  Northup,  15  Pet. 

1,  10  L.  ed.  639;  Tfoonan  v.  Bradley,  9  Wall. 
394,  19  L.  ed.  757;  Johnson  v.  Poioers,  139 
U.  S.  166.  36  L.  ed.  112,  11  Sup.  Ct.  Rep. 
525 ;  Pindlay  v.  Chicago  A  O.  T.  R.  Co.  106 
Mich.  700.  64  K.  W.  732. 

The  law  of  the  place  of  accident  must 
prevail  over  the  law  of  the  place  of  appoint- 
ment of  the  administratrix  who  brings  this 
suit. 

Northern  P.  R.  Co.  v.  Babcock,  154  U.  S. 
190,  38  L.  ed.  958,  14  Sup.  Ct.  Kep.  978; 
Boston  A  M.  R.  Oo.  v.  McDuffey,  25  C.  C. 
A.  247,  51  U.  8.  App.  Ill,  79  Fed.  936;  Deit- 
mcfc  T.  Central  R.  Co.  103  U.  S.  11,  26  L. 
ed.  439;  Texas  A  P.  R.  Co.  v.  Cox,  145  U. 
S.  593,  608,  36  L.  ed.  829.  12  Sup.  Ct.  Rep. 
905;  Stewart  v.  Baltimore  d  0.  R.  Go.  \m 
U.  S.  445,  42  L.  ed.  537,  18  Sup.  Ct  Rep. 
105;  Erey  v.  Meseican  C.  R.  Go.  38  L.  R.  A. 
387,  20  C.  C.  A.  407,  62  U.  8.  A^  118,  81- 
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Fed.  294;  Bereuaen  v.  yorlhem  P.  R.  Co.  45 
Fed.  407  j  Chicago  d  R.  1.  R.  Co.  v.  Morris, 
20  III.  400. 

The  plaintiff  in  error,  as  a  common  car- 
rier, operating  a  railroad,  would  be  entitled 
to  provide  reasonable  regulations  in  the 
management  of  its  trains,  and  in  so  doing, 
aa  one  of  such  regulations,  to  provide  sepa- 
rate ears  for  white  and  colored  races,  and 
to  require  the  differmt  races  to  ride  in  the 
several  cars  so  set  apart  to  each  respectively. 

Louisville,  N.  0.  d  T.  R.  Co.  v.  Missis- 
sippi, 133  U.  S.  587,  33  L.  ed.  784,  2  Inters. 
Com.  Rep.  801,  10  Sup.  Ct.  Rep.  348;  Ber- 
tonneau  v.  Directors  of  City  Schools,  3 
Woods,  177,  Fed.  Gas.  No.  1,361;  Em  parte 
PUaay,  46  La.  Ann.  80,  18  L.  R.  A.  639,  11 
So.  948;  1  Elliott,  Railroads,  §  200,  p.  285; 
2  Wood,  Railway  Law,  S  297;  West  Chester 
d  P.  R.  Co.  v.  Miles,  55  Pa.  210,  93  Am.  Dec. 
744;  Hutchinson,  Carr.  }§  542,  543,  and 
note  1;  The  Sue,  22  Fed.  844;  Logwood  v. 
Memphis  d  C.  R.  Co.  23  Fed.  318;  Murphy 
T.  Western  d  A.  R.  Co.  23  Fed.  640. 

It  had  the  right  to  enforce  and  insist  up- 
on obedience  to  these  regulations. 

Teams  d  P.  R.  Co.  v.  Ludlam,  6  C.  C.  A. 
464,  13  U.  S.  App.  640,  67  Fed.  481. 

The  plea  stated  a  case  of  the  deceased 
having  met  his  death  at  a  time  when  he  was 
refusing  to  obey  a  reasonable  r^ulation  of 
the  defendant  company,  and  at  a  time  when 
he  had  broken  his  contract  as  a  passenger; 
and  also  stated  a  case  in  which  he  had 
placed  himself  in  a  position  on  the  train, 
vhere,  by  reason  of  being  in  such  position, 
he  met  with  the  accident,  whereas  if  he  had 
heea  in  the  place  on  the  train  provided  for 
him,  and  where  he  had  a  right  to  be,  he 
would  not  have  met  with  the  accident.  Both 
of  these  elements  made  the  plea  a  defense  to 
the  declaration.  « 

Baltimore  d  P.  R.  Co.  v.  Jones,  95  U.  S. 
439,  24  L.  ed.  606;  Florida  Southern  R.  Co. 
V.  Hirst,  30  Fla.  1,  16  L.  R.  A.  631,  11  So. 
606;  Patterson,  Railway  Accident  Law,  271, 
272,  274;  Beach,  Contrib.  Neg.  150,  151; 
Kentucky  C.  R.  Co.  v.  Thomas,  79  Ky.  160, 
42  Am.  Rep.  208;  Pennsylvania  R.  Co.  v. 
Langdon,  92  Pa.  21,  37  Am.  Rep.  651;  8 
Am.  &  Eng.  Enc.  Law,  p.  11;  Burton  v. 
West  Jersey  Ferry  Co.  114  U.  S.  474,  29 
L.  ed.  215,  5  Sup.  Ct.  Rep.  960;  Hutchinson, 
Carr.  fiS  642,  543,  555;  4  Elliott,  Railroads, 
S8  1676,  1681,  note  4;  O'Brien  t.  Boston  d 
W.  R.  Co.  15  Gray,  20,  77  Am.  Dec.  347; 
Toledo,  W.  d  W.  R.  Co.  v.  Brooks,  81  111. 
245:  McVeety  v.  St.  Paul,  M.  d  M.  R.  Co. 
46  Minn.  268,  11  L.  R.  A.  174,  47  N.  W. 
809;  Gulf,  C.  d  8.  F.  R.  Co.  v.  Campbell, 
76  Te.x.  174,  13  S.  W.  19, 

Mr.  W.  W.  Qnarles,  for  defendant  in 
error: 

Under  the  law  of  Alabama  and  of  Flor- 
ida, a  rifi^t  of  action  survives  to  the  de- 
ceased. This  right  of  action  alone  was 
iffcmerty, — the  property  of  the  intestate  left 
by  him  at  his  death. 

Jones  V.  Townsend,  23  Fla.  366.  2  So. 
612;  Jacksonville  Street  R.  Co,  v.  Chappell, 
22  Fla.  616,  1  So.  10. 

Choses  in  action  constitute  an  estate  with- 
61  L.  R.  A. 


in  the  contemplation  and  purview  of  the- 
statutes  of  both  states,  and,  being  intaimble 
proper^,  their  situs  follows  the  d(Hnieu  of 

the  owner. 

New  Albany  v.  Meekin,  3  Ind.  481,  5ft 
Am.  Dec.  522;  Boardman  t.  Tompkins  Ooun- 
ty,  85  N.  V.  359;  People  v,  Whartenby,  38 
Cal.  461 ;  Sfate  v.  Barl,  1  Ner.  394 ;  Augusta 
V.  Dunbar,  50  Qa.  387;  Re  Mayo,  60  S.  C. 
401,  54  L.  R.  A.  660,  38  S.  E.  634;  Hunter 
V.  Board  of  Supers.  33  Iowa,  376,  11  Am. 
Rep.  132;  Trammell  v.  Connor,  91  Ala.  399, 
8  So.  495;  Boyd  v.  BeUna,  96  Ala.  144,  1ft 
L.  R.  A.  729,  11  So.  393;  Cooley,  Taxn.  p. 
270;  Story,  Confl.  L.  378.  380;  Deaty,  Taxn. 
p.  330;  Eppvng  t,  Robinson,  21  Fla.  86. 

It  is  within  the  power  of  a  legislatuiv  to 
invest  foreign  admmistrators  wiui  the  ri^l 
to  sue,  and  to  exercise  other  authority,  with- 
in its  jurisdiction. 

Weaver  v.  Baltimore  d  0.  R.  Co.  21  D.  C. 
499;  Teioas  d  P.  R.  Co.  v.  Humble,  181  U. 
S.  57,  45  L.  ed.  747,  21  Sup.  Ct.  Rep.  626; 
Kane  v.  Paul,  14  Pet.  33,  10  L.  ed.  341; 
ChUdresa  t.  Emory,  8  Wheat.  643,  fi  L.  ed. 
70S;  Broicn  v.  Louisville  d  Jf.  R.  Co.  07  Ky. 
228,  30  S.  W.  639;  yorthem  P.  B.  Co.  r. 
Babcock,  154  U.  S.  190,  38  L.  ed.  958,  14 
Sup.  Ct.  Rep.  978;  Jeffersonville  R.  Co.  v. 
Hendricks,  26  Ind.  228,  41  Ind.  48 ;  Wabash, 
St.  L.  d  P.  R.  Co.  V.  Shacklett,  10  111.  App. 
404,  Affirmed  in  105  III.  364,  44  Am.  Rep. 
791;  Steicart  v.  Baltimore  d  0.  R.  Co.  168- 
U.  S.  445.  4^  L.  ed.  537,  18  Sup.  Ct.  Rep. 
105;  Perry  v.  St.  Joseph  d  W.  R.  Co.  2» 
Kan.  420;  Union  R.  d  Transit  Co.  v.  Shade- 
let,  119  in.  232,  10  N.  E.  896;  Gordon  v, 
Simonton,  10  Fla.  196;  Tiffany,  Death  by 
Wrongful  Act,  §|  110,  201;  Sloon  v.  Sloan, 
21  Fla.  589;  Blakely  v.  Frazier,  20  S.  C. 
155;  Boston  d  M.  R.  Co.  v.  Hurd,  56  L.  R. 
A.  193,  47  C.  C.  A.  616,  108  Fed.  116;  Sul- 
livan V.  Honacker,  6  Fla.  372;  Memphis  d 
C.  Packet  Co.  v.  Pikey,  142  Ind.  304,  40  N. 
E.  527;  Wilson  v.  Tootle,  55  Fed.  211;  Mo- 
Carty  v.  New  York,  L.  E.  d  W.  R.  Co.  64 
Fed.  437 ;  South  Carolina  R.  Co.  v.  Jfia,  68- 
Ga.  572. 

The  foreign  administratrix  is  the  person 
to  sue,  and  her  receipt  will  be  ample  protec- 
tion to  the  defendant. 

Wilkins  V.  miett,  108  U.  S.  256,  27  L.  ed. 
718,  2  Sup.  Ct.  Rep.  641;  Dial  v.  Gary,  14 
S.  C.  579,  37  Am.  Rep.  737;  Heytoard  v. 
Williams,  67  S.  C.  241,  36  8.  E.  603;  Pur- 
ple V.  Whithed,  49  Vt.  187;  Wilson  t. 
Keels,  64  S.  C.  646,  32  S.  E.  702;  Tyer 
Charleston  Rice  Mill.  Co.  82  8.  C.  598,  10 
S.  E.  1067;  Dennick  T.  Central  R.  Co.  ICS 
U.  S.  11,  26  L.  ed.  489;  Memphis  d  O. 
Packet  Co.  v.  Pikry,  142  Ind.  304,  40  N.  E. 
527;  Jeffersonville,  Jf.  d  I.  R.  Co.  v.  Hen- 
dricks, 41  Ind.  48;  Union  R.  d  Transit  Co. 
V.  Shacklet,  119  III.  232,  10  N.  E.  896;  Mc- 
Carty  v.  A'nc  York,  L,  E.  d  W.  R.  Co.  62 
Fed.  437;  8  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  903,  904;  Hodges  v.  Kimball,  34  C.  C. 
A.  103,  63  tT.  S.  App.  688,  91  Fed.  845. 

A  slight  difference  in  the  laws  of  descent 
and  distribution  between  the  two  states  con- 
stitutes no  defenK  to  this  suit.   The  courts 
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•of  either  state  can  and  will  distribute  aa 
the  laws  of  the  other  may  require. 

Tdvu  4  P.  R.  Go.  T.  Coa,  145  U.  S.  693, 
■36  It.  ed.  829,  12  8up.  Ct.  R^.  900;  Teatu 
<£  P.  R.  Co.  T.  Humble,  181  U.  S.  67,  45  L. 
ed.  747.  21  Sup.  Ct.  Rep.  526;  Denniek  v. 
Central  B.  Co.  103  U.  S.  11,  26  L.  ed.  439; 
Stoeckman  v.  Terre  Haute  A  I.  R.  Co.  15 
Mo.  App.  603;  Missouri  P.  R.  Co.  v.  Letoia, 
24  Neb.  848,  2  L.  R.  A.  67,  40  N.  W.  401; 
O'Reilly  v.  A'euj  York  <£  N.  E.  R.  Co.  16  R. 
I.  388,  6  L.  R.  A.  364.  6  L.  R.  A.  710,  17 
Atl.  171.  906,  19  Atl.  244;  Bums  t.  Grand 
Rapida  A  I.  B.  Co.  113  Ind.  169,  15  N.  E. 
230 ;  Boston  d  M.  B.  Co.  v.  Hurd,  56  L.  R. 

A.  103,  47  G.  C.  A.  615,  108  Fed.  116. 
Deceased's  right  of  Action  Burvivea. 
Jones  V.  Townsend,  23   Fla.   355,  2  So. 

612;  Jacksonville  Street  B.  Co.  v.  Chappell, 
22  Fla.  610,  1  So.  10;  Stewart  v.  Baltimore 
d  O.  R.  Co.  168  U.  S.  44S,  42  L.  ed.  687.  18 
Sop.  Ct.  Rep.  106. 

If  a  railway  oompany  negligently  leaves 
its  tracks  nnfenoed,  whereby  an  animal 
strays  upon  the  track  and  conies  in  colli- 
sion with  one  of  its  trains,  wherry  the 
train  is  derailed  and  a  passenger  killed  or 
injured,  the  negligence  of  the  company  in 
leavuig  its  track  unguarded  by  a  sufficient 
fence  will  be  deemed  the  prcaimate  cause 
«f  the  death  or  injuTy,  and  the  company  will 
be  liable  in  damages. 

BUUr  T.  Milwaukee  A  P.  du  Oh.  R.  Co. 
20  Wis.  264;  Fordyce  v.  Jackson,  66  Ark. 
694,  20  S.  W.  528,  597;  Buaton  v.  North 
Eastern  R.  Co.  L.  R.  .3  Q.  B.  Div.  549;  Ar- 
kfinsaa  Midland  R.  Co.  v.  Oanman,  52  Ark. 
-517,  13  S.  W.  280;  Oulf,  C.  d  8.  F.  R.  Co. 
T.  Wiiron,  79  Tex.  371,  11  L.  R.  A.  486,  15 
8.  W.  280;  Lackauianna  d  B.  B.  Co.  v. 
Chenewith,  52  Pa.  382,  91  Am.  Dec.  168; 
Cornwall  t.  Sullivan  R.  Co.  28  N.  H.  161 ; 
JHOeson  v.  Omakm  d  St.  L.  R.  Co.  124  Mo. 
140,  26  L.  R.  A.  320,  27  8.  \V.  476;  1 
Thomp.  Neg.  2d  ed.  9  110;  Atchison,  T.  d 

B.  F.  R.  Co.  V.  Reeaman,  23  L.  R.  A.  768, 
«  C.  C.  A.  20,  19  U.  S.  App.  596,  60  Fed. 
370. 

The  complaint  need  not  negative  fault  on 
the  part  of  plaintiff  or  deceased.  It  need 
not  negative  contributory  negligrace. 

Orlando  v.  Heard,  29  Fla.  581,  11  So.  182; 
McDonald  v.  Montgomery  Street  R.  Co.  110 
Ala.  161,  20  So.  317;  Smoot  v.  M'etumpka, 
24  Ala.  112;  Montgomery  d  E.  R.  Co.  v. 
Chambera,  79  Ala.  338 ;  Thompson  v.  Dun- 
can, 76  Ala.  334;  houiaville  d  A".  R.  Co.  v. 
Ball,  87  AU.  708,  4  L.  R.  A.  710,  6  So.  277; 
Bromley  v.  Birmingham  Mineral  B.  Co.  9.1 
Ala.  397,  n  So.  341;  O'Brien  v.  Tatum,  84 
Ala.  186,  4  So.  158;  Georgia  P.  R.  Co.  v. 
Davis,  92  Ala.  300,  9  So.  262;  Montgomery 
Gaslight  Co.  v.  Montgomery  d  E.  R.  Co.  86 
Ala.  372,  5  So.  735;  West  v.  Thomas,  97 
Ala.  622,  11  So.  768;  Western  R.  Co.  v.  Wil- 
liamson, 114  Ala.  131,  21  So.  827;  Mary  Lee 
Coal  d  R.  Co.  T.  GhamhUaa,  97  Ala.  171,  11 
So.  807;  Golumbue  d  W.  B.  Co.  v.  Bradford, 
86  Ala.  674,  0  So.  90;  Mobile  d  M.  R.  Co. 
v.  Orenaftotr,  65  Ala.  566;  Holt  v.  Whatley, 
61  Ala.  569;  Union  P.  R.  Co.  v.  O'Brien, 
161  U.  S.  461.  40  L.  ed.  766,  16  Sup.  Ct. 
61  L.  R.  A. 


Rep.  618;  Washington  d  O.  R.  Co.  v.  Olad- 
mon,  15  Wall.  401.  21  L.  ed.  114;  Indian- 
apolis d  St.  L.  B.  Co.  T.  Horat,  03  U.  S.  201. 
23  L.  ed.  898;  Inland  d  Seaboard  Ooaating 
Co.  V.  Tolson,  139  U.  S.  651,  35  L.  ed.  270, 
11  Sup.  Ct.  Rep.  663;  Washington  d  G.  R. 
Co.  v.  HarTnon,  147  U.  S.  671,  37  L.  ed.  284, 
13  Sup.  Ct.  Rep,  657;  Griffith  v.  Baltimore 
d  0.  R.  Co.  44  Fed.  574;  Mackey  v. 
Baltimore  d  P.  R.  Co.  8  Mackey,  282 ;  Har- 
mon V.  Washington  d  G.  R.  Co.  1  MackCT, 
265;  Vorthem  P.  R.  Co.  v.  O'Brien,  1  Wash. 
609.  21  Pac.  32;  Chesapeake  d  O.  R.  Co.  T. 
Steele,  29  C.  C.  A.  81,  54  U.  S.  App.  650, 
84  Fed.  93;  Fitchburg  R.  Co.  v.  NichoU,  29 
C.  C.  A.  500,  50  U.  S.  App.  297,  85  Fed. 
945;  Berry  v.  Lake  Erie  d  W.  R.  Co.  70 
Fed.  193;  Texas  d  P.  R.  Co.  v.  Nolan,  11  C. 
C.  A.  202,  23  U.  S.  App.  443,  62  Fed.  562! 
Hayes  v.  Northern  P.  B.  Co.  20  C.  C.  A.  62. 
46  U.  S.  App.  41,  74  Fed.  270;  Crane  Ele- 
vator Co.  T.  fAppert,  11  C.  C.  A.  S21.  24 
U.  S.  App.  176,  63  Fed.  942;  Sanders  v. 
Reister,  1  Dak.  151,  46  N.  W.  680;  The 
Frank  d  WHlic.  45  Fed.  494;  Marca  v. 
Northern  P.  R.  Co.  3  Dak.  336,  21  N.  W.  6; 
Oram  v.  Northern  P.  R.  Co.  1  N.  Dak.  252, 
46  N.  W.  972 ;  Fines  v.  Georgetoion  Gas  Co. 
3  App.  D.  C.  369 ;  Conroy  v.  Oregon  Conatr. 
Co.  10  Sawy.  630,  23  Fed.  71;  Dillon  v. 
C7nion  P.  R.  Co.  3  Dill.  319,  326,  Fed.  Cas. 
No.  3.016;  Texas  d  P.  B.  Co.  v.  Volk,  161 
U.  S.  73,  38  L.  ed.  78,  14  Sup.  Ct.  Rep.  239; 
Washington  d  O.  R.  Co.  v.  Harmon,  147  U. 
S.  571,  37  L.  ed.  284,  13  Sup.  Ct.  Rep.  557; 
Hough  V.  Tetnas  d  P.  R.  Co.  100  U.  S.  213, 
25  L.  ed.  612;  1  Thomp.  Neg.  2d  ed.  fi  366; 
2  Fetter,  Carr.  Pass.  $  432;  5  Enc.  PI.  & 
Pr.  pp.  1,  2. 

If  the  r^rulation  of  a  carrier  of  passen- 
gers is  unreasonable,  the  passenger  is  not 
bound  to  comply  with  it. 

Day  V.  Oiren,  5  Mich.  520,  72  Am.  Dec. 
62;  Thomp.  Carr.  Pass.  306,  311;  Jencka  V. 
Coleman,  2  Sumn.  221,  Fed.  Cas.  No.  7,258; 
DuLaurana  v.  First  Div.  St.  Paul  d  P.  R. 
Co.  15  ■^linn.  49,  Gil.  29,  2  Am.  Rep.  102; 
Bass  V.  Chicago  d  N.  W.  R.  Co.  36  Wis.  450, 
IT  Am.  Rep.  495;  3  Thomp.  Neg.  2d  ed.  5 
3107. 

Equally  safe  cars  must  be  provided  for 

each  race. 

Houck  V.  Southern  P.  R.  Co.  4  Inters. 
Com.  Rep.  441,  38  Fed.  226;  Britton  v.  At- 
lanta d  C.  Air-Line  R.  Co.  88  N.  C.  636,  43 
Am.  Rep.  749;  Chilton  v.  St.  Louia  d  I.  M. 
R.  Co.  114  Mo.  88,  19  L.  R.  A.  269,  21  S.  W. 
467;  Chesapeake,  0.  d  B.  W.  R.  Co.  v. 
Wells,  85  Tenn.  013,  4  S.  W.  6;  Green  T. 
Bridgeton,  9  CCTt.  L.  J.  206,  Fed.  Gas.  No. 
5,754;  Logwood  v.  Memphis  d  C.  R.  Co.  23 
Fed.  318;  Murphy  v.  Western  d  A.  R.  Co. 
23  Fed.  637;  1  Fetter,  Carr.  Pass.  §  256;  3 
Thomp.  Neg.  2d  ed.  9  3125. 

Unless  the  conduct  of  deceased  eontrib- 
I  uted  to  his  injury;  helped  to  produce  it; 
formed  part  of  the  agency  or  force  which 
'  injured  him ;  and  occupied  unmistakably 
'  the  relation  of  cause  and  effect  to  what  hap- 
'  pened  to  him, — ^his  being  in  the  car.  law- 
'  fully  or  unlawfully,  could  not  constitute 
negligence. 
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Bmd  V.  Chicago  We»t  Division  R.  Co.  S 
HI.  Aim.  617;  Laethem  v.  Ft.  Wayne  <£  B. 
I.  R.  Co.  100  Mich.  297,  58  N.  W.  986  ;  2 
l^omp.  N(«.  2d  ed.  SS  1409,  1631;  Boyden 

V.  FitcMttrg  R.  Co.  70  Vt.  126,  39  Atl.  771 ; 
Van  Auken  v.  Chicago  £  W.  M.  R.  Co.  96 
Mich.  307,  22  L.  R.  A.  33,  56  N.  W.  971. 

The  fact,  if  it  be  a  fact,  that  the  plaintiff 
was  enga^jed  in  riolating  the  law,  does  not 
prevent  him  from  recovering  damages  of  the 
oefeodant  fco*  an  injury  which  the  defmdant 
could  have  avoided  hy  tiie  cocerdse  of  Eloper 
care,  unless  tiie  unlawful  act  contnbuted 
pnacimately  to  produce  the  injury,  and  was 
an  efficient  cause  thereof. 

Chicago  v.  Keefe,  114  III.  222,  55  .\m. 
Hep.  860,  2  N.  E.  267 ;  Spoford  v.  Harlow, 
3  Allen,  176;  Hall  v.  Ripley,  119  Mass.  135; 
Welch  V,  Wesaon,  6  Gray,  505;  Simmomonv. 
BMlenmerf,  Edm.  Sel.  Cas.  104;  A.tton  v. 
Heavonj  2  Esp.  633;  Ble^  T.  Burkhardt, 
104  Mass.  59,  6  Am.  Bep.  191;  1  Thomp. 
Ncff.  2d  ed.  SS  82,  102,  248.  1326;  VaUo  v. 
Utnied  Stateti  Exp.  Co.  147  Pa.  404,  14  L. 
R.  A.  743,  23  Atl.  594. 

If  the  deceased  had  been  guilty  of  drunk- 
eraaess,  and  if  he  had  been  using  vulgar  or 
profane  language  prior  to,  or  at  the  time 
of,  the  accident  and  injury,  such  ctniduct 
and  language  might  have  formed  good 
ground  ror  his  expulsion  or  arrest,  and  may 
have  been  circumstances  proper  to  go  to  the 
consideration  .of  the  jury  as  res  gestce, 
which  they  did  do  in  the  case  at  bar;  but 
it  is  inconceivable  how  they  could,  as  mat- 
ter of  law,  occupy  the  relation  of  cause  to 
effect  as  to  the  injury  complained  of  here, 
or  be.  in  any  wise,  as  law  or  fact,  set  up  as 
contributory  negligence. 

3  Thomp.  Neg.  2d  ed.  §S  3086,  3087,  3083, 
309S:  (iiUingliam  v.  Ohio  River  R.  Co.  36 
W.  Va.  588,  14  L.  R.  A.  798,  14  S.  E.  243; 
8t.  Louis  A,  d  T.  R.  Co.  v.  Mackie,  71  Tex. 
491,  I  L.  R.  A.  667,  9  S.  W.  451;  Illinoin 
C.  R.  Co.  V.  Jftnor,  69  Miss.  710,  16  L.  R.  A. 
627,  11  So.  101;  Richmond  d  D.  R.  Co.  v. 
Jefferaon,  89  Ga.  654,  17  L.  R.  A.  671,  16 
S.  E.  69;  8t.  Ltmia,  I.  M.  cE  8.  R.  Co.  v. 
Oreenthal,  23  C.  C.  A.  100,  40  U.  S.  App. 
664,  77  Fed.  160;  West  Memphis  Packet  Co. 
V.  White,  99  Tenn.  256,  38  L.  R.  A.  487,  41 
S.  W.  583. 

If  the  passenger  is  riding  in  a  passenger's 
place  in  a  passenger  car,,  and  makes  no  ex- 
posure of  his  person  to  danger,  but,  never- 
theless, is  injured  from  some  extraordinary 
cause  attributable  to  the  negligence  of  the 
carrier,  no  question  of  contributory  negli- 
gence ean  anse. 

Louisville,  N.  A.  A  0.  R.  Co.  v.  Bnyder, 
117  Ind.  435,  3  L.  R.  A.  434,  20  N.  E.  284; 
Ray,  Negligence  of  Imposed  Duties,  S§ 
12(b),  121;  Creed  v.  Pennsylvania  R.  Co. 
86  Pa.  139,  27  Am.  Rep.  693;  Willis  v.  Long 
Island  R.  Co.  34  N.  Y.  670,  32  Barb.  398; 
Rounds  V.  Delaware,  L.  <f  W.  R.  Co.  64  N. 
Y.  129.  21  Am.  Rep.  597;  Jacobus  v.  St. 
Paul  d  O.  R.  Co.  20  Minn.  126.  18  Am.  Rep. 
360;  Williams  v.  Weic  York  d  H.  B.  R.  Co. 
referred  to  in  Colegrove  v.  Hew  York  d  H. 
R.  Co.  6  Duer,  434;  Carroll  v.  Int&r&tate 
Rapid  Transit  Co.  107  Mo.  663,  17  S.  W. 
ei  L.  R.  A. 


869;  OarroU  v.  New  York  A  K.  H.  R.  Co^ 
1  Duer.  671.  Affirmed  in  6  Duer,  416;  Bal- 
timore d  O.  R.  Co.  T.  State,  72  Md.  38,  ft 
L.  R.  A.  706,  18  Atl.  1107;  3  Thomp. 
2d  ed.  5  2942,  art.  2,  2943-2988;  Lj/fM 
V.  Southern  P.  Co.  108  Cal.  7,  24  L.  R.  A. 
710,  36  Pac.  1018. 

That  the  passenger  was  not  riding  in  the- 
car  assigned  to  him  is  no  defense  to  thi» 
action. 

Pennsylvania  R.  Co,  v.  MoCloskey,  23  Pa. 
626;  K^th  T.  Pinfckom,  43  Me.  601.  69  Am. 
Dec  80;  Carroll  v.  Vew  York  d  y.  H.  B. 
Co.  1  Duer,  671;  Jacobus  v.  Bt.  Paul  d  O. 
R.  Go.  20  Minn.  126,  Oil.  110,  18  Am.  B«pu 
360;  Wharton,  Keg.  2d  ed,  381. 

Messrs.  A.  W.  Oo«knll  ft  Uem.  also  for 
defendant  in  error. 

MoOonoiek,  Circuit  Judge,  delivered  the- 
opinion  of  the  oourt; 
In  this  ease  many  error*  are  assigned, 

but  it  would  be  unprofitable  to  notice  them 
in  detail.  They  pres»it  substantially  cmly 
three  questions :  ( 1 )  Can  the  administra- 
trix, appointed  in  Alabama,  maintain  this 
suit  in  the  state  of  Florida T  (2)  Does  the 
matter  offered  by  the  defendant  in  support 
of  its  plea  of  contributory  n^ligence  .tend 
to  eetabliah  contributory  negligence  on  tfafr 
part  of  tiie  deoeasedt  (3)  Is  the  case  one  in 
which  the  administrator  can  recover  dam- 
ages T 

As  to  the  first  of  these  questions:  The 
administratrix  was  appointed  by  proper- 
proceedings  in  the  proper  court  in  the  state 
of  Alabama,  and  at  the  institution  of  her 
action  she  filed  in  the  circuit  court  a  prop- 
erly authenticated  ooot  of  the  letters  of  ad- 
ministration granted  to  her  by  the  probate- 
court  in  the  matter  of  the  deceased's  estate. 
In  the  case  of  Sullivan  v.  Honacker,  6  Fla. 
374,  the  supreme  court  of  Florida,  in  dis- 
cussing the  law  of  that  state,  said:  "Our 
statute  was  intraded  to  place  foreign  execu- 
tors and  administrators,  mentioned  in  it^ 
with  respect  to  the  institution  and  mainte- 
nance of  suits  in  our  courts,  upon  the  same 
footing  as  executors  or  adnunistrators  who 
had  cntained  their  letters  testamentary  or 
of  administration  in  this  states  wh«i«ver 
they  should  produce  such  letters  duly  ob> 
tained  and  properly  authenticated." 

It  is,  however,  insisted  by  the  plaintiff  in- 
erroT  that  the  statutes  of  Florida  which  fix 
the  liability  of  the  defendant  for  such  inju- 
ries as  are  alleged  to  have  been  done  the  de- 
ceased, and  which  provide  who  may  sue  to 
recover  the  same,  taken  in  connecti<m  with 
the  provision  for  the  distribution  of  the- 
proceeds  when  recovered,  compared  and  con- 
trasted with  the  statutes  in  Alabama  fixing 
similar  rights,  providing  for  tiie  recovery  <n 
damages  for  such  injuries,  and  for  the  dis- 
tribution thereof,  show  such  a  dissimilarity 
nnd  substantial  conflict  as  to  exclude  this 
administratrix  from  prosecuting  this  action. 

The  lav  upon  which  the  action  is  based 
is  embraced  in  IS  2342  and  2343  o(  the  Re- 
vised Statutes  of  Florida.  It  is  unneoss- 
sary  to  quote  the  sections  in  full,  or  to  give 
even  the  substance  of  S  2342,  further  than 

Digitized  by  Google 


1903. 


FLOBIUA  C.  &  P.  R.  Co.  T.  SULUVAIT. 


415 


to  say  that  it  fixes  the  liability  of  persona 
committing  such  injuries.  The  oUier  sec- 
tion prOTidea  that  the  action  may  be 
brought  by  the  widow  or  surviving  husband, 
as  the  case  may  be,  and,  where  there  is 
neither  widow  nor  husband  surviving,  then 
by  the  minor  child  or  children,  and  where 
there  ia  no  widow  nor  husband,  nor  minor 
child  or  children,  then  by  any  person  or 
persons  dependent  on  such  person  Killed  for 
support,  and,  where  there  is  neither  of  the 
above  classes  of  persons  to  sue,  then  the  sc- 
tion  may  be  maintained  by  the  executor  or 
administrator,  as  the  case  may  be,  of  the 
person  so  killed;  and  in  every  such  action 
the  jury  shall  give  such  damages  as  the 
party  or  parties  entitled  to  sue  may  have 
sustained  by  reason  of  the  death  oi  the 
party  killed.  In  the  ease  of  Florida  O.  A  P. 
R.  Co.  V.  t'omcorth,  reported  in  41  Fla.  1-77, 
25  So.  338,  in  diBcnsaing  this  statute  the 
supreme  court  of  Florida  used  this  lan- 
guage (on  page  70,  41  Fla.,  page  347,  26 
So. ) :  "Our  statute,  unlike  the  English  one, 
by  giving  a  right  of  action  to  the  adminis- 
trator of  the  deceased,  imposes  the  liability 
whether  there  be  a  family  to  compensate  or 
not.  Its  effect  was  to  abrogate  tiie  com- 
iBOB-law  rule  for  which,  if  uiy  reason  ever 
existed,  the  world  has  l(mg  since  outgrown 
it,  denying  damages  for  human  life,  and  to 
affix  a  penalty,  by  an  award  of  pecuniary 
damages,  for  a  careless  or  wrongful  act  re- 
sulting in  another's  death.  In  authorizing 
suits  to  enforce  this  liability,  our  act  gives 
the  right  to  those  who  are  supposed  to  suCFer 
most  by  tiie  death  of  fiie  deceased,  but  on 
DO  account  does  the  action  fail  for  want  of 
a  person  to  sue,  as  with  Lord  CampbelPs 
art." 

An  to  the  objection  grounded  on  the  dif- 
ferent diBpoattion  of  the  fund  by  the  laws  of 
Florida  and  the  laws  of  Alabama,  it  is 
enouf^  to  say  that  the  law  of  Florida  which 
gives  the  right,  and  gives  dirertion  to  the 
woceeds  of  such  a  recoveiy,  is  tiie  law  of 
ute  ease  both  as  to  the  recove^  and  to  the 
disposition  of  the  proceeds.  But  it  would 
be  a  reproach  to  tlie  laws  of  Alabama  to 
say  that,  when  the  mon^  recovered  in  such 
an  action  as  this  came  into  the  hands  of  the 
administratrix,  the  courts  of  that  state 
could  not  compel  its  distribution  as  the  law 
of  Florida  applicable  thereto  directs.  Den- 
nicfc  V.  Cenlral  R.  Co.  103  U.  8.  11-21,  26 
L.  ed.  430-443;  Btmoart  t.  Baltimore  A  O. 
R.  Co.  168  U.  S.  44S,  42  L.  ed.  637,  18  Sup. 
Ct  Rep.  106. 

In  reference  to  the  sec<Hid  question :  The 
bill  of  exceptions  shows  that  "the  plaintiff 
introduced  evidence  tending  to  show  that  on 
the  date  of  the  accident  the  deceased,  John 
T.  Sullivan,  was  an  enlisted  soldier  in  the 
United  States  Army,  a  member  of  Battery 
D,  Fifth  Artillery,  and  was  going  from  St 
Augustine,  Florida,  through  Jacksonville, 
to  New  Orleans,  Louisiana,  and  that  he  got 
upon  the  train  of  the  defendant  at  Jack- 
sonville, on  the  morning  of  the  accident, 
with  23  other  soldiers,  members  of  the  com- 
pany, all  of  whom  were  traveling  upon  one 
tidcet  to  the  party,  and  held  by  an  officer 
61  Xi.  R.  A. 


in  charge,  and  that,  at  the  time  the  deceased 
land  the  rest  of  the  party  of  soldiers 
got  upon  the  train  at  Jacksonville, 
there  were  not  seats  enough  in  the  regular 
passenger  coach,  to  wit,  the  second  car  in 
the  rear  of  the  baggage  car,  for  the  entire 
party  to  obtain  seats.  That  the  train  was 
composed  of  engine,  baggage  car,  colored 
passenger  coach,  white  paasenger  coach, 
Pullman  car,  and  a  speeial  or  private  car; 
and  that  at  the  time  of  the  accident  the  de- 
ceased, John  T.  Sullivan,  and  another  sol- 
dier, known  as  Henry  Lowenbei^,  were  sit- 
ting  in  the  car  known  as  the  'colored  car,' 
a  car  provided  for  colored  persons ;  and  that 
thetrain  was  running  on  a  down  grade  about 
46  or  60  miles  an  nour,  and  struck  some 
cattle  on  the  track,  and  Uiat  the  engino  was 
forced  into  the  car  in  which  Sullivan  was 
riding,  and  the  people  <ni  the  left  of  the 
car  were  crushed  under  the  boiler,  causing 
the  death  of  Sullivan. 

"The  defendant  introduced  evidraee  that 
some  years  before,  and  at  the  time  of  the 
alleged  accident,  the  defendant  had  issued 
a  rule  or  regulation  providing  for  separate 
cars  on  its  train  for  white  passengers  and 
colored  passengers,  requiring  white  passeai- 
gerv  while  travelinjg  on  its  trains  to  take 
seats  in  and  remain  in  the  car  for  white 
passen^rs,  and  colored  passengers  to  take 
seats  in  and  remain  in  tne  car  for  colored 
passengers,  and  not  to  allow  white  passen- 
gers  to  take  seats  in  and  remain  in  toe  cars 
for  colored  passengers,  or  colored  passengers 
to  take  seats  in  or  remain  in  the  car  t<a 
white  passengers,  while  riding  on  the  trains 
of  the  defendant,  and  that  these  separate 
cars  were  provided  exclusively  for  seating 
white  and  colored  persons,  respectively,  in 
making  up  trains  of  the  defendant;  and  that 
upon  the  train  upon  which  the  deceased, 
John  T.  Sullivan,  was  a  passenger  at  the 
time  of  the  accident,  there  was  a  car  pro- 
vided exclusively  for  colored  {wssengers,  and 
a  car  provided  exclusively  ior  white  passen- 
gers; and  that  John  T.  Sullivan  was  a 
white  person;  and  that  whm  the  train  left 
Jacksonville  the  deceased  was  sitting  in  the 
car  provided  for  white  persons,  and  after- 
wan&  went  into  the  car  in  the  train  provid- 
ed '  for  colored  persona,  with  two  or  three 
soldiers  of  the  company  ( and  that  John  T. 
Sullivan  and  the  two  or  three  soldiers  with 
him  were  boisterous,  talked  loud,  drinking; 
and  disturbing  passengers } ,  and  the  defend- 
ant's conductor  and  other  employees  of  the 
defendant  upon  the  train  several  times  di- 
rected  John  T.  Sullivan,  on  the  date  of  the 
accident,  before  the  same,  and  on  one  occa- 
sion immediately  before,  to  leave  the  said 
car  provided  for  colored  persons,  in 
which  John  T.  Sullivan  was,  and  go  into  the 
car  provided  for  white  persons,  and  the  con* 
dnctor  informed  him  that  the  rules  and  reg- 
ulations of  the  defendant  company  required 
white  pcrsoiiR  to  sit  and  be  in  the  car  pro- 
vided for  white  persons,  and  not  to  travel 
in  the  car  provided  for  colored  persons  in 
which  Sullivan  was  sitting  and  traveling, 
but  Sullivan  refused  to  leave  the  car  pro- 
vided for  colored  persons,  and  would  not  and 
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■did  not  return  to  the  car  provided  for 
white  posons}  and  that  at  the  time  of  the 
acddAit  John  T.  Sullivan  was  still  sitting 
«nd  riding  in  the  car  bo  provided  for  colored 
persons,  on  the  left-hand  side  of  the  same, 
about  the  middle  of  the  car.  That  there 
was  sufficient  loom  in  the  car  provided  for 
white  persons  for  John  T.,  Sullivan  to  ob- 
tain a  seat  in  the  same;  and  that  each  time 
ihe  otmductor  and  other  employees  of  the 
defendant  company  directed  Sullivan  to  go 
into  the  car  for  white  persons,  there  was 
room  in  the  ear  for  Sullivan  to  obtain  a 
seat  in  the  car;  and  that  the  car  provided 
for  colored  persons  was  immediately  behind 
the  bag^ge  car  in  the  train,  and  nearer  to 
the  engine  than  the  car  provided  for  white 
personsj  and  that  this  was  the  order  in 
which  the  cars  were  usually  placed  in  the 
■d^endant*8  train;  and  that  the  train  on 
which  Sullivan  was  riding  consisted  of  an 
Migine,  immediately  behind  triiieh  was  a 
baggage  car,  then  a  car  for  colored  persons, 
then  followed  a  car  for  white  persons,  then 
followed  a  Pullman  car,  and  behind  the 
Pullman  car  was  a  special  car.  That  the 
aocidrat  was  caused  by  the  engine  striking 
cattle  on  the  track;  that  the  engine  was 
turned  around,  the  baggage  car  was  thrown 
from  the  track  and  damaged,  but  not  de- 
stroyed, and  the  engine  and  boiler  w^ 
forced  back  into  the  ear  provided  for  col- 
ored persons,  and  the  front  half  on  the  left- 
hand  side  of  the  car  was  destroyed  for  one 
half  of  the  length  of  the  car ;  and  that  none 
of  the  persons  sitting  in  the  rear  of  the  car, 
and  none  of  the  persons  sitting  in  the  car 
for  white  persons,  were  injured  at  all;  but 
that  the  deceased,  who  was  sitting  on  the 
left-hand  aida  of  the  oar  provided  for  colored 
persons,  about  the  middle  of  l^e  car,  was 
killed,  and  several  colored  persons  on  the 
left-hand  side  and  on  the  front  of  the  cat- 
provided  for  colored  persons  were  killed  or 
injured." 

On  this  issue  the  circuit  court,  in  the 
charge  to  the  jury,  used  this  language ; 
"The  next  impintant  question  for  considera- 
tion is  the  plea  of  oontributory  negligence. 
Tills  question  should  be  submitted  to  the 
jury  as  a  question  of  fact  only  when  it  ap- 
pears, by  a  reasonable  consUiiction  of  the 
facts  proven,  considering  them  most  favor- 
ably in  behalf  of  the  person  presenting 
them,  it  might  be  found  that  the  deceased 
was  guilty  of  some  conduct  of  which  a  rea- 
sonable, prudent  man  would  not  have  been 
Jpiilty.  This  is  to  be  judged  of  by  the  acts 
of  the  deceased,  and  the  prospect  of  danger 
or  otherwise,  at  the  time  of  such  acts,  and 
not  by  the  result.  In  this  case  it  is  con- 
tended that  the  deceased  was  guilty  of  neg- 
ligence in  remaining  in  the  car  set  aside  for 
colored  passengers;  not  that  the  car,  on  ac- 
count of  its  being  so  set  apart  for  that  pur- 
pose, was  any  more  exposed  to  danger,  but 
because  it  was  the  forward  car  nearer  the 
engine.  Bui  it  is  not  contended  that  he 
was  guilty  of  negli^nee  in  being  in  the  for- 
wara  car  of  a  train,  but  on  account  of  its 
being  the  forward  car  and  at  the  same  time 
the  colored  car. 
01  L.  R.  A. 


"In  all  the  cases  cited,  or  which  I  have 
been  able  to  find,  in  which  passengers  have 
been  held  to  be  guilty  of  negligence  on  ac- 
count of  the  plaoe  or  positicm  in  which  ihegr 
were  riding,  it  has  been  because  the  place 
or  posititm,  per  se,  was  one  of  danger, — on 
the  pilot,  in  the  baggage  car,  or  oa  the  plat- 
form,— where  passengers  were  prohibited 
from  riding  on  account  of  being  exposed  fo 
greater  daniger,  and  not  on  account  of  their 
balonging  to  a  different  class. 

"It  is  not  CfHisidered  oecessary  to  pass 
upon  the  constitutionality  or  valiaity  of  the 
statute  of  the  state,  or  the  regulations  of 
the  corporati<m  under  which  it  is  claimed 
the  passenger  was  prohibited  from  occupy- 
ing the  car  where  he  was,  or  the  purpose 
for  which  it  was  enacted  or  established ;  but 
it  was  not  so  enacted  or  established  for  the 
protection  of  passengers  from  danger,  and 
the  defendant  is  estopped,  by  Uie  law  which 
requires  equal  accommodations  for  both 
classes,  from  claiming  that  the  colored  coach 
was  a  place  of  danger,  and  that  a  white 
person  was,  by  taking  a  seat  there,  placing 
himself  in  a  place  of  danger,  and  removing 
himself  from  the  right  of  the  protection  of 
the  carrier.  It  cannot  be  claimed  that  the 
colored  coach  was  a  place  of  danger  of  itself, 
nor  can  it  be  considered  that  the  forward 
coach  was  a  place  of  danger,  nor  that,  when 
both  of  ih6  peculiarities  are  ocnnbined,  can 
it  BO  be  c<»isidered;  and,  in  order  to  find 
that  the  deceased  was  guilty  of  contributoir 
n^ligence,  it  would  be  necessary  to  so  find, 
which,  under  the  most  favorable  considera- 
tion of  the  testimony,  the  court  considers 
should  not  be  done.  I  therefore  take  the 
responsibility  of  relieving  you  from  the  con- 
sideration of  the  plea  of  contributoiy  negli- 
gence, and  instruct  you  that  you  exclude 
from  your  consideration  all  testimony  relat- 
ing to  the  deceased  being  in  the  colored, 
coach,  or  relating  to  the  law,  rules,  or  regu- 
lations concerning  the  separation  of  the 
classes  and  designation  of  differ^it  cars." 

We  concur  in  the  view  of  the  learned 
judge  of  the  circuit  court,  and  approve  his 
action  in  withdrawing  this  issue  from  the 
jury.  Baltimtyre  d  P.  R.  Co.  v.  Jonea,  95 
U.  S.  439,  24  L.  ed.  506;  yorthem  P.  R.  Co. 
V.  Egcland,  163  U.  S.  93,  41  L.  ed.  82,  16 
Sup.  Ct.  Rep.  975;  Kresanowaki  v.  North- 
ern P.  R.  Co.  5  McCraiy,  528,  18  Fed.  229. 

As  to  the  third  question:  We  find  this 
paragraph  in  the  brief  filed  bv  counsel  for 
the  plaintiff  in  error:  "The  statute  in 
Fltnriaa  authorising  the  administrator  to  sue 
for  death  of  his  intestate  does  not  designate 
any  person  as  the  beneficiary  for  whose  boi- 
eiit  uie  recovery  is  had,  and  therefore  such 
a  recovery  is  a  general  asset  of  the  estate, 
and  is  applicable  to  the  payment  of  debts 
and  other  administration  purposes." 

The  language  of  the  statute  is:  "And  in 
every  such  action  the  jury  shall  give  such 
damages  as  the  party  or  parties  entitled  to 
sue  may  have  sustained  by  reason  of  the 
death  of  the  part£  killed.** 

In  tl.c  PoxKorth  Gate,  41  Fla.  71. 
25  So.  34  S,  the  supreme  court  of 
Florida   said:     "It    is    a    difficult  mat- 
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ter  to  lay  down  general  rules  by  which 
to  estimate  damages  in  this  class  of  cases. 
Those  which  occur  to  us  as  being  appHcable 
to  thia  case  [the  action  was  by  the  widow], 
ao  far  as  we  can  judge  from  the  evidence 
in  tbe  record,  are  aa  foTlowa:  In  eatimating 
the  pecuniary  loss  sustained  by  the  widow, 
the  jury  may  pn^rly  take  into  considera- 
tion her  loss  of  the  comfort,  protection,  and 
society  of  the  husband  in  the  light  of  alt 
the  evidence  in  the  case  relating  to  the 
character,  habits,  and  conduct  of  the  bus- 
band  as  husband,  and  to  the  marital  rela- 
tions between  the  parties  at  the  time  of  and 
prior  to  his  death;  and  tbey  may  also  con- 
sider his  services  in  assisting  her  in  the 
care  of  the  family,  if  any;  but  the  widow 
is  not  entitled  to  recover  for  her  mental 
anxiety  or  distress  over  the  death  of  her 
husband,  nor  for  bis  mental  or  physical 
suffering  from  the  result  of  the  injury.  She 
is  also  entitled  to  recover  reasonable  com- 
pmsation  for  the  loss  of  support  which  ber 
husband  was  kigally  bound  to  give  her,  based 
upon  his  promble  future  earnings  and 
other  acquisitionB,  and  the  situation  or  con- 
dition in  socidiy  which  he  would  probably 
have  occupied  according  to  his  post  history 
in  that  respect,  and  his  reasonable  expecta- 
tions in  the  future;  his  earnings  and  ac- 
quisitions to  be  estimated  upon  the  basis 
of  the  deceased's  age,  health,  business  capac- 
ity, habits,  experience,  energy,  and  his 
{Mrcsent  uid  future  {nxMpects  for  business 
■ueceaa  at  the  time  of  bis  death;  all  these 
elements  to  be  based  upon  the  probable  joint 
lives  of  herself  and  husband.  She  is  also 
entitled  to  compensation  for  loss  of  what- 
ever she  might  reasonably  have  expected  to 
receive  in  the  way  of  dower  or  legacies  from 
her  husband's  estate  in  case  her  life  ex- 
pectancy be  greater  than  his.  The  sum 
total  of  all  theae  elements  to  be  reduced  to 
a  money  value,  ajid  its  present  worth  to  be 
given  as  damages." 

In  analogy  to  the  foregoing,  it  would  be 
easy  to  define  the  elements  of  recovery  in 
an  actitm  by  a  minor  child,  or  by  one  de- 
pendent upon  the  deceased  for  support,  and 
it  would  seem  to  be  not  difficult  to  draw 
from  the  foregoing,  aa  the  trial  judge  did, 
iiistructi<»]s  to  the  jury  as  to  the  elements' 


of  recovery  in  this  case,  where  the  suit  was 
by  the  administrator  for  the  recovery  of  a 
general  asset  of  the  estate,  applicable  to  tbe 
payment  of  debts  and  other  administration 
purposes. 

L'pon  this  subject  the  trial  judge  in- 
structed the  jury,  substantially,  that  they 
were  to  determine  from  their  "own  bedt, 

honest,  and  enlightened  judgment,"  from  the 
testimony  before  them  of  the  age,  character, 
and  health  of  the  deceased,  the  period  of  his 
natural  expectancy  of  life  at  the  time  im- 
mediately preceding  his  death,  and  estimate 
the  amount  of  the  net  earnings  and  accumu- 
lations he  would  reasonably  have  acquired 
during  the  period  of  such  exfiectancy,  and 
then  find  the  cash  value  of  this  amount  at 
the  time  of  tbe  trial,  according  to  wdl- 
recognized  rules,  and,  for  this  present  cash 
value  of  the  estimated  reasonable  net  earn- 
ings and  acquisitions  of  the  deceased,  find 
their  verdict  in  favor  of  the  plaintiff. 

Our  examination  of  the  case  has  discov- 
ered no  error  in  the  action  of  the  Circuit 
Court  for  which  the  judgment  should  be  re- 
versed, and  it  is  therefore  affirmed. 

Fwrdee,  Circuit  Judge,  dissenting: 
I  think  the  court  erred  in  taking  away 
from  tbe  jury  the  question  of  contributory 
negligence.  Contrary  to  the  rules  of  the 
company,  and  in  violaticm  of  the  directions 
and  orders  of  the  company's  agents,  the  de- 
ceased, Sullivan,  a  white  perstm,  persisted 
in  remaining  in  the  car  set  apart  for  colored 
people,  which,  from  its  location  in  the  train 
and  in  the  nature  of  things,  and  as  the  re- 
sult showed,  was  a  place  of  greater  danger 
than  the  place  set  apart  by  the  rules  of  the 
company  for  Sullivan  to  occupy. 

Conceding  it  was  the  duty  of  the  company 
to  provide  a  place  in  the  train  for  colored 
people,  of  equal  aco<Hnmodation8  and  equal 
safety  with  that  provided  for  white  persona, 
yet  Uiis  was  not  a  duty  that  the  company 
owed  to  Sullivan.  I  do  not  care  to  dabo- 
rate. 

The  question  should  have  been  submitted 
to  the  ]ury  under  all  the  evidence  adduced 
in  the  case,  with  proper  instructions  as  to 
the  rules  of  law  concerning  ccnitributory 
negligence  in  personal-injury  cases. 


IOWA  SUPREME  COURT. 


J.  T.  S.  BROWN  et  ol. 

V. 

J.  J.  WIELAND  €t  al. 

(  loira  ) 

1.    A  atBtote  maklns  void  nil  Hlea  o( 


VOTK. — Conflict  of  lawt  a«  to  «ale«  of  Intotrf- 
oattng  Mfvor. 

I.  Oenerat  principles,  418. 
il.  Where  eaecvted  contract  coiuammated; 

deUvery  to  carrier  generally,  419. 
lit.  When  execMtory  eontraet  ootuummated  in 
one  ttate  and  ereeuted  oontraet  In  an- 
other, 424. 
41  L.  B.  A. 


iDloxleatlns  Uqaors.  and  providing  for  a 
return  of  the  price  paid,  does  not  apply  to 
sales  coasnmmated  in  another  state,  although 
they  were  made  in  response  to  an  order  pro- 
cured by  a  local  agent,  and  were  delivered 
by  the  carrier  to  the  purchaser  In  the  state 
where  the  statute  exists. 


IV.  Effect  of  soliciting  order  xtthin  etate  hav- 
ing prohibitori/  law,  427. 

V.  Public  policy  of  forum:  tntentUm  to  violate 

prohibitory  statute  of  forum,  428. 

VI.  Xeic  or  nuMttuted  contract,  433. 

VII.  When  eale  invalid  by  law  of  place  where 
made,  hut  valid  &v  lew  of  forum,  484, 

This  note  does  not  cover,  cicept  incidentally. 
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2.  A  «a.l«  of  llqnopa  Im  aubject  to  tbe 
l»wa  of  the  state  of  the  parchnMr'* 
realdeiice.  wbere,  altbougb  the  order  la 
BCDt  to  another  state,  and  they  are  there  de- 
livered to  a  carrier  for  transportation  to  the 
purchaser,  the  seller  makes  dellrerj  to  blm 
conditional  on  his  complying  with  the  tertnt 
of  the  contract  and  obtaining  the  bill  of  lad- 
ing, wbicb  the  seller  takes  in  his  own  name 
and  transmits  to  a  bank  for  delivery  when 
tbe  contract  la  eompUed  with,  the  shipper  re- 
taining full  coDtrol  hdUI  that  time. 

a.  A  atatDte  pro-vldlmv  that  eonaidera- 
tloa  ptiJd  for  Uqaor  shall  be  received 
under  an  avreement  to  retam  it  od 
demand  creates  a  cause  ot  action  In  favor  of 
the  buyer,  wblch  may  be  set  up  as  a  oountcr- 
clalm  in  an  action  to  recover  the  balance  of 
the  purchose  price,  If  demand  for  Its  return 
iB  made  before  It  la  pleaded,  under  a  statute 
permitting  a  counterclaim  of  a  cause  of 
action  held  when  autt  to  brought,  dther  ma- 
tured or  not.  If  matured  when  pleaded. 
(February  8,  1902.) 


CR08S-APPKALS  from  a  judgment  of  the 
District  Court  for  Carroll  County  in  de- 
fendants' favor  in  an  action  brought  to  en- 
force payment  of  a  promissory  note  whioh 
waa  alleged  to  have  been  given  for  intozicai- 
iog  liquors;  plaintiffs  appealing  from  so 
much  of  the  judgment  as  refused  a  recovery; 
and  defendants  appealing  from  so  much  as- 
disallowed  th«r  counterclaim  for  a  recovCTy 
of  money  already  paid.  Affirmed  on  plain- 
tiffs'  appeal;  reversed  on  defendanta'  appeal. 

Statement  by  MoClaln,  J.; 

Action  on  a  promissory  note  signed  by  J. 
J.  Wieland  and  E.  R.  Wieland,  his  wife.  De- 
fendants allege  that  the  consideration  of  the 
note  was  intoxicating  liquors  sold  In  viola- 
tion of  law,  and  fay  way  of  counterclaim  the 
defendant  J.  J.  Wieland  seeks  to  recover 
from  plaintiffs  money  paid  to  plaintiffs  by 
said  J.  J.  Wieland  for  intoxicating  liquors 


the  qoestlon  as  to  the  extent  of  the  state'  pow- 
er to  control  and  regulate  Interstate  transac- 
tions In  intoxicating  liquors.  In  view  of  the 
decision  in  I^lsy  v.  Hardin.  136  U.  B.  100,  34 
L.  ed.  128,  3  Inters.  Com.  Hep.  36,  10  Sop.  Ct. 
Rep.  681  (the  original  package  case),  many  of 
the  earlier  cases  hereinafter  cited  seem  to  have 
proceeded  upon  a  false  assumption  as  to  the 
states'  power  In  that  respect;  but  the  passage 
of  the  Wilson  act  restored  the  foundation  for 
sncb  assumption,  and  the  decisions  prior,  as 
well  as  subsequent,  to  that  act,  would  now  seem 
to  have  fall  force  as  precedents  upon  the  ques- 
tions that  were  expressly  considered  therein. 
Cases  In  which  the  entire  transaction  took  place 
within  the  state  of  the  torum,  no  element  there- 
of having  had  Its  situs  outside  of  that  state,  are 
excluded,  although  the  quesUon  as  to  the  par- 
ticular locality  In  the  state  where  the  sale 
was  made  may  have  been  involved.  The  cases 
Included  in  tbe  note  generally  turn  upon  prin- 
ciples that  are  broader  than  the  subject  of  tbe 
note  The  purpose  of  the  note,  however,  Is 
merely  to  show  the  result  of  the  application  of 
these  principles  to  the  questions  arising  un- 
der sales  of  Intoxicating  liquors,  when  differ- 
ent parts  of  the  transaction  have  occurred  In 
different  states,  or.  If  they  all  occurred  In  the 
same  state,  the  action  based  thereon  has  been 
brought  In  another  state. 

I.  Oeaeral  prliicfpl«>' 

It  must  be  remembered.  In  discussing  the 
subject  treated  In  this  note,  that  the  legisla- 
ture of  a  state  may,  except  so  far  as  't  Is  re- 
strained by  constitutional  provisions,  forbid  the 
malntwiacce  of  any  action  for  the  recovery 
of  the  purchase  price  of  Intoxicating  liquor, 
whether  the  contract  and  sale  were  made  with- 
in the  sUte  or  In  another  state  by  the  law  of 
which  they  are  valid;  and,  subject  to  consti- 
tuUonal  limitations,  that  power  may  be  exer- 
cised with  respect  to  a  sale  every  element  of 
which  from  the  solicitation  of  the  order  to  the 
consummation  of  the  executed  contract  by  de- 
livery of  the  goods,  bad  Its  situs  In  another 
state  ttie  law  of  which  permitted  such  sales; 
and  Oils,  too,  without  reference  to  any  Intra- 
tion  upon  the  part  of  either  party  to  violate 
or  evade  the  laws  of  the  forum.      ,   ,  , 

Even  In  the  absence  of  express  legislation 
upon  the  subject,  the  courts,  as  shown  In  sub- 
division v..  Infra,  under  some  circumstances, 
refuse,  upon  the  ground  of  public  policy,  to 
•nterUIn  the  action,  though  the  sale  was  valid 
01  Ti.  R.  A. 


by  the  law  of  the  state  where  It  was  made. 
In  the  absence  of  a  statute  to  that  effect,  how- 
ever, the  courts  do  not  deem  it  contrary  to  the 
public  policy  of  the  forum  to  entertain  such 
an  action  merely  because  the  sale,  If  mad* 
at  the  forum,  would  have  been  Invalid,  when 
there  was  no  Intention  to  violate  or  evade  tta» 
law  of  tbe  forum. 

Assuming,  then,  that  In  a  particular  ease 
there  are  no  conslderatlonB  of  public  poll<7  that 
require  the  court  to  decline  to  entertain '  tho 
action  if  neither  the  sale  nor  any  of  the  pre- 
liminary steps  fall  within  the  prohibitory  stat- 
ute, It  becomes  important  to  determine  wheth- 
er tho  sale,  or  any  of  the  preliminary  steps 
leading  thereto,  do  fall  within  tbe  condemnation 
of  such  statute.  And,  first,  It  may  be  premised 
that  such  a  statute  has  no  extraterritorial  oper- 
ation, and  does  not  apply  to  a  sale  or  any 
preliminary  steps  wblch  take  place  in  anoth- 
er state.  This  principle,  which  Is  tacitly  as- 
sumed In  nearly  all  of  the  cases  cited  Id  tbe 
note,  Is  expressly  declared  In  the  following 
cases : 

Tbe  provision  of  Mass.  Oen.  Stat.  chap.  S6,  i 
ei,  that  all  securities  for  debt,  "given  In  whole 
or  In  part  for  the  price  of  liquor  sold  In  vio- 
lation of  this  chapter,"  shall  be  void  against 
holders  with  notice  of  the  nnlawfnl  considers- 
tlon,  applies  only  to  sales  made  in  Massachu- 
setts. Ely  v.  Webster,  102  Mass.  304 ;  Tracy 
v.  Webster,  102  Mass.  307,  note. 

The  Khode  Island  act,  avoiding  and  making 
penal  sales  of  intoxicating  liquor,  only  applles- 
to  sales  made  within  the  state.  Bead  v.  Taft, 
3  R.  I.  ITS. 

When  tbe  prohibitory  or  regulative  statute 
l8  conflned  exclusively  to  executed  sales,  and 
does  not,  either  expressly  or  by  constructlcm, 
cover  any  of  the  preliminary  steps.  It  Is  only 
necessary  to  determine  tbe  place  of  the  com- 
pleted sale,  and,  if  the  sale  Is  valid  by  the  law 
of  that  place,  the  action  will  lie  (assuming 
always  that  the  public  policy  of  the  forum  ts 
not  violated)  wherever  tbe  preliminary  st^ 
leading  to  It  may  have  been  taken. 

The  prohibitory  or  regulative  statute  of  tbe 
forum  may,  however,  either  In  express  terms  or 
by  construction,  apply  to,  and  render  Illegal, 
acts  done  within  the  state  In  furtherance  ot 
the  sale,  although  tbe  sale  la  technically  con- 
snmmated  In  another  state  by  the  law  of  which 
It  Is  valid.  When  such  Is  the  case,  It  Is  not 
necessary  for  the  court  of  tbe  forum  to  resort 
to  the  ground  of  public  policy  to  Justify  Its  re- 
fusal to  entertain  tbe  action,  but  the  actSon 
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unlawfully  sold  and  delivered  hy  plaintiffs  to 
said  defendant  in  this  state.  The  court  sus- 
tained »  demurrer  to  defendant's  counter- 
claim, and,  on  the  trial  to  a  jury,  directed 
a  TOTdiet  for  defendant  on  the  iseue  as  to  the 
promissory  note.  From  the  judgment  on 
this  directed  verdict,  plaintiffs  appeal,  and 
defendants  appeal  from  the  ruling  on  demur- 
rer to  the  counterclaim.    The  litiration  ap- 

rirs  to  be  solely  between  plaintiffs  and  J. 
Wieland,  and  he  will  be  treated  as  sole  de- 
fendant. 

Messrs.  Jolm  H.  Moaier  and  Ooorse  W. 
Bowen,  for  plaintiffs: 

If  the  plaintiff's  agent  sold  the  liquors  to 
the  defendant  in  Iowa,  and  forwarded  to  his 
principal  a  statement  of  such  sale  to  be  filled 
by  forwarding  the  liquors  specified  therein, 
it  was  an  Iowa  contract,  and  plaintiffs  can- 
not recover.    But  if  the  agent  took  an  order 


from  defendant  then  they  can  recover,  unless 
it  is  shown  that  th^  sold  the  liquors  with 
intent  to  violate  our  liquor  law. 

Tegler  v.  Bhipman,  33  Iowa,  194,  11  Am. 
Hop.  118;  Taylor  v.  Pickett,  62  Iowa,  467,  3 
N.  W.  514;  Engs  v.  Priest,  86  Iowa,  232,  21 
N.  W.  680;  Gross  v.  Scarr,  71  Iowa,  656,  33 
N.  W.  223 ;  Second  Nat.  Bank  v.  Curren,  36 
Iowa,  655;  Rindskoff  v.  Gurran,  34  Iowa, 
328;  Fred  Miller  Breving  Co.  v.  De  France, 
90  Iowa,  39.5,  57  N.  W.  959;  Gipps  Bretoinff 
Co.  V.  De  France,  91  Iowa,  108,  28  L.  R.  A. 
388,  58  N.  W.  1087;  Sachs  v.  (Tomer.  Ill 
Iowa.  4^4,  82  N.  W.  10O7;  Gross  v.  Feehan,. 
110  Iowa,  163.  81  N.  W.  236. 

The  burden  is  on  the  defendant  to  show 
that  the  sale  was  made  contrary  to  law,  and^ 
if  he  does  not  do  so,  plaintiffs  must  recover 
the  value  of  the  goods. 

Ressegieu  x.  Van  Wagenen,  77  Iowa,  3S1, 
42  N.  W.  318. 


ftlls  because  one  of  tbe  steps  leading  to  ths 
consanunated  contract  and  sale  bad  Its  sitos 
at  the  foram,  and  comes  within  the  condemna- 
tion of  the  statute  of  the  fonim. 

From  what  has  already  been  said.  It  U  ap- 
parent  that  the  following  questions  are  of 
vital  UiiiK>rtanee : 

(1)  In  what  state  is  the  completed  sale  (tbe 
executed  contract)  deemed  to  have  been  con- 
summated? This  Question  Is  dlBCossed  In  sub- 
division II.,  infra. 

(2)  Assuming  that  the  completed  sale  (the 
executed  cootract)  was  consummated  In  one 
state,  by  the  law  of  which  it  is  valid,  does  the 
fact  that  the  executory  contract  was  consum- 
mated In  anotbw  subject  the  transaction  to  the 
law  of  the  latter  1  This  qaestlon  Is  discussed 
In  subdivision  III.,  infra. 

(3)  Assuming  that  both  executed  and  execu- 
tory contracta  were  consummated  In  another 
state  by  the  law  of  which  they  were  valid,  what 
Is  tbe  effect  of  the  fact  that  some  of  the  pre- 
liminary steps  leading  to  tbe  completed  con- 
tract,— e.  g.,  tbe  solicitation  of  the  order, — 
were  taken  at  the  forum?  This  question  is  dis- 
cussed In  subdivision  IV.,  infra. 

(4)  Assuming  tbat  neither  the  completed  sale, 
nor  any  of  the  steps  leading  thereto,  are  with- 
in the  terms  of  the  prohibitory  or  regulative 
statute  of  the  forum,  under  what  clreumsUnces 
will  the  court  of  the  forum  refuse,  upon  the 
ground  of  public  policy,  to  entertain  aa  action 
based  upon  the  sale?  This  question  Is  discussed 
In  subdivision  V.,  infra. 

II.  Where  executed  contract  consummated;  de- 
livery to  carrier  generatlv- 

For  general  question  as  to  where  title  passes, 
ses  notes  to  Dunn  v.  State  (Qa.)  S  L.  B.  A. 
199,  and  Com  v.  Hess  (Pa.)  17  L.  R.  A. 
176. 

Assuming,  for  the  present,  tbat  tbe  public 
policy  of  the  forum  Is  not  violated  by  enter- 
taining an  action  for  tbe  purchase  price  of  li- 
quor sold  in  another  state,  and  that  the  pro- 
hibitory or  regulative  statute  applies  only  to 
executed  contracts  of  sale  consummated  within 
the  state,  and  does  not  cover  the  executory  con- 
tract or  other  preliminary  steps  that  may  have 
had  their  situs  there  If  the  executed  contract 
was  consummated  elsewhere.  It  Is  Important  to 
locate  the  completed  sale,  since,  upon  the  hy- 
pothesis here  assumed,  the  rights  of  the  parties 
will  depend  upon  the  law  of  tbe  place  where  the 
sale  was  made. 

The  purpose  of  this  subdivision  Is  merely  to 


Ing  the  location  of  the  completed  or  executed 
sate.  The  question  whether  It  Is  necessary.  In 
order  to  maintain  an  action  for  the  purdiaae 
price,  that  the  executory,  as  well  aa  tbe  ex- 
ecuted contract,  shall  have  been  consummated 
outside  of  tbe  state  having  the  prohibitory  or 
regulative  statute  Is  discussed  in  subdivision 
III.,  infra.  By  way  of  cantlon,  however,  and 
to  avoid  the  necessity  of  dupllntlon  when  the 
latter  question  is  taken  up  In  that  subdivi- 
sion, the  cases  cited  In  support  of  the  rule 
about  to  be  stated  are  classified  so  as  to  show 
whether  the  executory  and  executed  contracts 
were  consummated  In  the  same  or  In  different 
statea 

The  principle  established  by  the  great  wel^t 
of  authority  (though  it  rests  npon  the  pre- 
sumed intention  of  tbe  parties,  and  is  subject 
to  be  overthrown  by  circumstances  rebutting 
the  presumption)  Is  tbat,  when  a  resident  of  one 
state  gives  an  order  to  a  dealer  doing  business 
Id  another  for  a  quantity  of  liquor,  not  spe- 
clflcally  identified  or  appropriated,  and  the  sell- 
er in  tbe  ordinary  course  of  business  delivers 
tbe  same  to  a  carrier  In  the  latter  state,  con- 
signed to  the  buyer  In  the  former  state,  the 
title  passes  and  the  executed  contract  Is  con- 
summated upon  delivery  to  tbe  carrier.  That 
principle  Is  supported  by  the  following  cases, 
which,  bsvlng  by  the  application  of  tbe  same 
located  the  executed  sale  in  a  state  in  which 
it  was  valid  (the  order  having  also  been  final- 
ly accepted  In  that  state),  held  that  an  action 
would  He  for  the  recovery  of  the.  purchase 
price,  or  upon  a  security  given  for  the  purchase 
price,  notwithstanding  that  the  order  was  given 
to  an  agent  of  the  seller  In,  snd  the  liquor  was 
shipped  Into,  a  state  (generally  the  forum)  by 
the  law  of  which  the  sale  would  have  been  In- 
valid If  made  there:  (The  decisions  are,  of 
course,  upon  the  assumption  that  there  was 
nothinf!  lu  tbe  circumstances  of  the  case  mak- 
iag  it  coulrary  to  the  public  policy  of  this 
forum  to  entertain  the  action.)  Sortwell  v, 
Hughes.  1  Curt.  C.  C.  244,  Fed.  Cas.  Xo.i:i.l77; 
J.  &  J.  Eager  Co.  v.  Biirke,  74  Conn.  534.  31 
At).  544  ;  Whitlock  V.  Workman,  15  Iowa,  351  ; 
,  EngB  V.  Priest,  66  Iowa,  232,  21  N.  W.  5S0 : 
:  Gross  V.  Feehan.  110  Iowa,  163,  81  N.  W. 
235 ;  Sachs  v.  Garner,  111  Iowa,  425,  82 
1  N.  W.  1007;  Williams  v.  Feinlman,  14  Kan. 
288:  Snider  v.  Koehler,  17  Kan.  432;  Bow- 
man Ulstllllng  Co.  V.  Xutt,  34  Kan.  724, 
10  l*ac.  103 :  Westhelmer  v.  Welsman,  60  Kan. 
763,  57  I*ac.  96» ;  Merchant  v.  Chapman, 
4  Allen,  862;  Kllng  v.  Fries,  38  Mlcb.  275; 
show  the  mle  applied  by  the  cases  in  determln-Kerwln  v.  Doran,  20  Uo.  App.  ^97;  Corning 
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Knowledge  of  ^ale  and  intent  to  evade  the 
law  ia  not  of  itself  sufiicient  to  defeat  m,  re- 
covery of  tfafir  priee.  It  muat  also  be  shown 
that  there  were  aetsfrf  the  vendor  in  further- 
ant-e  of  the  illegal  transaction. 

Gamla  v.  Sutherland,  101  Mich.  355.  50  X. 
W.  ft52;  Brand  v.  Sutherland.  101  lEeh.  358, 
5U  X.  \V.  ti'>2:  Black,  Intoxicating  Liquors, 
}  Htate  v.  Flanagan,  38  W.  Va.  53,  22 

L.  R.  A.  430.  17  S.  E.  792. 

Mr.  M.  W.  Beach,  for  defendants: 

This  was  not  a  Kentucky  sale. 

(iippa  Briiiriiig  Co.  v.  Oe  France,  91  Iowa, 
108,  28  L.  R.  A.  386,  58  N.  W.  1037. 

The  vendor  may  retain  his  bold  upon  the 
goodt  to  secure  the  payment  of  the  price, 
although  he  puts  them  in  the  course  of 
transportation  to  the  place  of  destination, 
h\  deliveiy  to  the  carrier.  The  appropria- 
tion which  he  then  makes  is  said  to  be 
provisional  or  etrnditkmiU. 


Forrhrimrr  v.  fUeirarl.  65  Iowa.  5%.  M 
Am.  Rep.  30.  22  X.  W.  886:  Merchanta'  Xai. 
Bank  V.  Hangs.  102  ^lass.  29.5. 

In  this  cane  the  plaintitf.s  intended  to.  and 
did,  retain  the  jus  disponendi  to  this  prop- 
erty, and  the  title  only  pa»^  when  the  bill 
of  lading  or  frriglit  receipt,  an  it  i<t  denom- 
inated, was  delivered  to  Wieland  at  the  Tlr-t 
Xntional  Bank  in  Carroll. 

.Herchanta'  A  a/.  Bank  v.  Citizen*'  State 
Bank,  93  Io«-a.  652.  61  X.  \V.  1065;  Rack 
Island  Floir  Co.  v.  Stervdith.  107  Iowa.  498, 
78  X.  W.  233. 

When  the  evidence  was  all  in,  and  taking 
the  whole  record  in  the  case,  giving  the 
plaintitTs  all  they  could  fairly  claim  for  the 
evidence  on  the  fact^.  it  becomes  a  question 
of  law  an  to  n'here  this  sale  was  made. 

.Meyer  v.  Houck:  85  Iowa,  319,  52  X.  W. 
235. 


V.  Abbott.  54  N.  H.  469 :  Lynch  v.  Stott,  67  N. 
H.  089,  30  Atl.  420 ;  Backman  v.  Jenks,  55 
Barb.  466 ;  Uack  v.  Lee,  13  B.  I.  293. 

In  Tal  Blats  Brewing  Co.  v.  Bobrecker  Bros. 
79  Ho.  Aki.  65,  the  ptinciple  was  aiqilled,  not- 
wtttafltandini;  that  the  vendor  at  the  purchaser's 
reqnest,  and  to  avoid  the  prohibition  law  of  the 
state  to  which  the  liquor  was  shipped,  took  a 
bin  of  lading  In  his  own  name  and  Immediately 
aaMgaeH  It  to  the  purchaser. 

In  Brocbway  v.  Ualonej,  102  Uara.  308,  the 
principle  was  applied  notwithstanding  that  the 
order  was  finally  accepted  In  the  state  in  which 
the  sale  was  prohibited,  the  goods  being  deliv- 
ered to  the  carrier  In  another  state  (see  fa/m, 
in.,  as  to  this  point). 

And  the  principle  has  been  applied  In  the  fol- 
lowing cases,  with  the  result  of  upholding  the 
action  for  the  purchase  price  where  an  order 
wan  sent  directly  by  mail  from  the  state  in 
which  tlie  sale  was  prohibited  to  that  In  which 
It  was  permitted,  the  liquor  having  been  de- 
livered to  the  carrier  In  the  latter  state:  Bngs 
V.  Priest.  05  Iowa,  232.  21  N.  W.  .580 :  Orcutt 
V.  Nelson,  1  Gray,  536 ;  Portsmouth  Brewing 
<'o.  V.  Rmlth,  1.15  Mass.  100,  28  N.  E.  1130 ; 
Welilier  v.  Donnelly,  33  Mich.  469 ;  Wagner  v. 
Breed,  29  Seb.  720,  46  N.  W.  286 ;  MeConlhe 
V.  McMann.  27  Vt.  0.1 ;  Tnttle  v.  Holland,  43 
Vt.  642:  Dame  v.  Flint,  64  VL  633,  24  Atl. 
1051. 

The  place  of  the  sale  Is  not  changed  by  the 
fact  that  the  order  which  purported  to  be 
signed  by.  the  buyer  In  person  was  In  fact 
signed  by  his  wife  without  his  knowledge  or 
authority,  he  having  ratified  her  act  by  receiv- 
ing and  UHlng  the  liquor  and  making  a  partial 
payment.    Tnlll«>  v.  Holland,  43  VI.  .")42. 

Where  the  seller  of  intoxicating  liquors  de- 
livers the  same  In  Slassachusetts  to  an  express 
company,  consigned  to  himself  at  a  place  In 
Veimont,  but  Indorses  a  duplicate  receipt  with 
the  words  "iwllver  to  the  bearer."  and  Immedi- 
ately sends  tbem  through  the  mall  to  the  buy- 
ers, who  dnly  receive  the  same  and  obtain  the 
liquor  shipped  on  presentation  thereof,  the  sale 
and  delivery  will  be  denned  to  have  been  made 
In  .Massachusetts.  Dame  v.  Flint,  64  Vt  533,  ! 
24  Atl.  1051.  I 

In  Wind  V.  Her.  !>3  Iowa,  316.  27  L.  It.  A.  < 
219.  01  N.  W.  lOOl :  Abberger  v.  Marrln.  102  j 
Mass.  70;  and  Dolan  v.  Green,  110  Mass.  322.  I 
— the  principle  was  applied  with  the  result  of  I 
defeating  an  action  by  the  vendee  against  the  { 
vendor  to  recover  back  the  unount  paid  upon  ' 
the  purchsse  price,  the  delivery  to  the  carrier 
having  been  made  In  a  state  where  the  sale 
01  L.  R.  A. 


was  valid.  In  the  first  case  the  order  was 
finally  accepted  in  the  latter  state,  bnt  In  the 
other  two  cases  the  order  was  flnally  accepted 
In  the  state  where  sales  were  forbidden  (ms 
infra.  III.,  as  to  this  point). 

So,  where  one  doing  bnslnees  In  North  Dako- 
ta orders  by  telephone,  of  a  person  doing  bus- 
iness In  Minnesota,  a  quantity  of  beer  to  be 
delivered  to  the  former  In  North  Dakota,  an4 
In  pursuance  of  such  order,  the  beer  la  so  ds- 
llvered,  the  sale  will  be  deemed  to  have  been 
made  In  North  Dakota :  and,  being  Illegal  and 
no  enforceable  according  to  the  law  of  that 
state,  an  action  cannot  be  maintained  In  Minne- 
sota to  recover  the  purchase  price.  Theo. 
Elamm  Brewing  Co.  v.  Yotug,  76  Minn.  246, 
79  N.  W.  Ill,  396. 

A  sale  will  be  deemed  to  have  been  made  In 
New  York  where  the  goods  were  delivered  to  the 
carrier,  notwithstanding  that  the  order  wan 
filled  by  the  successor  of  the  New  York  dealnr 
to  whom  It  was  directed.  Orcott  r.  Nelson,  1 
Gray,  536.  The  court  held  that  the  parchasn 
assented  to  the  transaction  by  accepting  the 
goods  upon  their  arrival  In  Massachusetts,  and 
that  such  assent  related  back  to  the  original 
order,  and  that  the  sale  was  therefore  com- 
plete on  delivery  to  the  carrier  In  New  York. 

Ko.  In  Gross  v.  Feehan,  110  Iowa,  163,  81 
.N.  W.  23.5,  It  was  held  that  the  sale  was  made 
In  Illinois  where  the  goods  were  delivered  to  the 
carrier,  consigned  to  the  purchaser  In  Iowa, 
notwithstanding  that  after  the  order  waa  given 
the  purchaser,  by  notice  to  the  seller's  agent, 
undertook  to  countermand  It,  but  acc^ted  the 
liquor  gpon  Its  arrival  at  bis  place  of  business. 
It  not  appearing  that  the  seller  had  actual 
notice  of  the  countermand  before  shipping  the 
liquor.  The  purchaser  claimed  In  this  case 
that  he  was  liable.  If  at  all,  only  on  an  Implied 
contract  by  reason  of  bis  acceptance  of  the  li- 
quor In  Iowa.  In  this  view  the  contract  would 
have  been  an  Iowa  contract  and  Invalid  under 
the  Iowa  statute ;  but  the  court  said  that,  wben 
the  purchaser  accepted  the  goods  shipped  on 
his  order,  he  waived  his  countermand,  and  con- 
firmed tlie  contract  made  by  the  order  and  Its 
acceptance. 

So,  In  Whltlock  V.  Workman,  15  Iowa,  351, 
It  was  held  that  where  a  resident  oC  Iowa  oi^ 
dered  liquors  of  a  party  Id  New  York,  apd  the 
goods  were  delivered  to  the  carrier  In  the  lat- 
ter state,  the  sale  must  be  regarded  as  having 
been  made  In  New  York,  notwithstanding  that, 
some  months  after  the  sale  and  dellv«-y  of  the 
liquor,  notes  were  signed  In  Iowa  as  evldenee 
of  the  IndebtednessL 
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MeClain,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs.  caiTying  on  the  business  of  sell- 
ing intoxicating;  liquors  as  wholesale  dealers 
at  lAuisville,  Kentucky,  received,  in  March, 
1809,  through  their  agent  in  Iowa,  an  order 
from  defendant  for  certain  kinds  and  quan- 
tities of  liquor,  to  be  shipped  to  him  at  Au- 
dubon, Iowa:  the  total  amount  to  be  paid  for 
the  liquors  purchased  being  $1,670.  This  or- 
der was  taken  subjpet  to  the  approval  of 
plaintifTs.  and.  if  sale  had  been  effected  in 
accordance  with  its  terms,  such  sale,  so  far 
as  appears,  would  have  been  valid,  and  the 
purchase  price  could  have  been  collected  by 
plaintiffs.  But  negotiations  were  subse- 
quently carried  on  between  the  parties,  by 
telegram  and  letter,  with  reference  to  change 
of  temi'i.  and  there  was  a  question  as  to 
whether  the  order  had  not  beien  revoked  by 
Wieland.   In  the  meantime  the  liquors  had 

An  sf^eement  made  Id  Iowa  wberet>7  a  brew- 
ing company  dotag  buBlness  In  WIbcodbId  agrees 
to  deliver,  upon  cars  In  Wisconsin,  liquor  at  a 
specified  price  whenever  ordered  by  a  dealer  In 
Iowa,  does  not  constitute  a  sale,  bnt  Is  a  con- 
ditional agreement  as  to  sates  In  contemplation. 
The  sale  takes  place  when.  In  pursuance  of  the 
agreement,  the  liquor  Is  delivered  on  board  the 
can  In  Wisconsin.  Fred  Miller  Brewing  Co. 
V.  DeFrance,  90  Iowa,  395,  57  N.  W.  959. 

The  doctrine  that  the  sale  Is  not  complete 
until  delivery  to  the  carrier  rests  upon  the  as- 
sumption that  the  order  does  not  relate  to  spe- 
cific liquor  that  Is  Identified  and  appropriated 
by  the  terms  of  the  order,  but  merely  to  a  quan- 
tity of  liquor  that  is  to  be  furnished  from  a 
larger  stock.  This  appears  to  be  assumed  In  all 
of  the  esses  alrove  cited,  but  Is  especially  em- 
phasized In  Abberger  v.  Marrin,  102  Mass.  70, 
and  Dolan  v.  Green,  110  Mass.  322,  supra. 

Consequently,  the  doctrine  does  not  apply  to 
a  sale  of  a  specific  lot  of  liquor  that  Is  Identi- 
fied and  appropriated  by  the  terms  of  the  or- 
der. 

Thus,  In  Felton  v.  Fuller,  29  N.  H.  121,  It 
was  held  that  the  sale  was  completed  In  Massa- 
chusetts where  the  parties  made  an  agreement 
In  that  state  for  the  purchase  and  sale  of  li- 
quors which  were  stored  in  *New  Hampshlra 
In  this  case  the  goods  were  not  a  part  of  a 
larger  stock,  but  were  separate  and  distinct,  so 
that  nothing  remained  to  be  done  to  Identify 
them.  I'he  decision  Is  upon  the  general  prln- 
^ple  that  the  delivery  of  possession  is  not 
necessary  between  the  vendor  and  vendee.  This 
was  an  action  upon  a  promissory  note  given  for 
the  purchase  price,  and  the  purchaser  was  al- 
lowed to  recover,  the  sale  being  valid  by  the 
law  of  MaaBtehusetts,  althoogh  invalid  the 
law  of  Mew  Hampshire. 

In  Myers  v.  Carr,  12  Mich.  03,  however,  It 
was  held  that  a  sale  of  Intoxicating  liquors 
most  be  regarded  as  having  been  made  In  Mich- 
igan in  violation  of  Its  law,  notwithstanding 
that  the  execntory  contract  of  sale  was  com- 
pleted In  New  York,  It  sppearlng  that  the  li- 
quor was,  at  the  time,  In  Michigan,  and  that  the 
contract  provided  for  an  allowance  to  the  pur- 
chaser reason  of  leakage  or  shrinkage,  the 
amonnt  of  which  was  to  be  subsequently  ascer- 
tained In  Michigan. 

The  doctrine  that  delivery  to  the  carrier  Is 
delivery  to  the  purchaser  rests  upon  the  pre- 
sumed Intention  of  the  parties.  Wind  V.  Her, 
93  Iowa,  310.  27  L.  R.  A.  219.  61  N.  W.  1001. 

It  is  therefore  snbject  to  be  defeated  by  tit- 
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already  been  shipped  to  Audubon  tmder  a 
bill  of  lading  taken  by  plaintiffs  in  their 
own  name,  with  direction  to  the  railroad 
company  to  notify  defendant;  and  this  bill 
of  lading  hod  been  sent  to  a  bank,  with  di- 
rection to  deliver  it  to  defendant  on  his  mak- 
ing a  certain  cash  payment,  and  delivering 
certain  notes  partly  secured,  for  the  balance 
of  the  purchase  price.  As  a  result  of  the  ne- 
gotiations, new  terms  of  payment  were 
agreed  upon;  and  the  bank  was  directed  by 
plaintiffs  to  deliver  the  bill  of  lading  to  de- 
fendant when  he  should  pay  one  ilftb  of  the 
purchase  price  in  cash,  and  give  notes  for 
the  balance,  which  should  mature  at  various 
time», — two  of  them  to  be  secured  by  the  sig- 
nature of  his  wife,  as  surety.  Defendant 
paid  the  money  in  accordance  with  this  Inst 
arrangement,  and  delivered  the  notes,  duly 
executed,  and  received  the  bill  of  lading,  by 
means  of  which  he  secured  frnn  the  raiuoad 


cumatances  rebutting  the  presumption  upon 
which  It  rests. 

Thus,  a  sale  of  Intoxicating  llqnors  will  be 
deemed  to  have  been  made  In  Rhode  Island, 
rather  than  Pennsylvania,  where  the  order  was 
procured  In  the  former  state  by  the  salesman 
of  a  Philadelphia  concern,  and  the  salesman's 
agreement  was  to  deliver  the  goods  Ijd  Rhode 
Island  free  of  freight.  Well  v.  Oolden,  141 
Mass.  304,  0  N.  E.  229.  This  decision  seems 
to  be  upon  the  assumption  that  the  order  was 
approved  In  Pennsylvania,  and  that  It  was  op- 
tional with  the  principal  whether  to  send  the 
goods  or  not.  The  court  said  that  the  fact  that 
the  seller  was  to  pay,  and  did  pay,  the  freight 
to  Rhode  Island  was  of  consequence  as  bearing 
upon  the  place  of  delivery. 

So,  In  Suit  v.  Woodhall,  113  Mass.  391,  It 
was  held  that,  notwithstanding  that  orders  for 
Intoxicating  liquor,  given  In  Massachusetts  to 
an  agent  of  a  dealer  In  Kentncky,  were  accepted 
In  Kentucky,  the  sale  must  be  regarded  as  hav- 
ing taken  place  In  Massachnsetts,  andwasthwe- 
fore  In  violation  of  the  statute  of  that  state. 
If,  by  the  contract  of  sale,  the  liquor  was  to 
he  delivered  to  the  buyer  in  Massachusetts ; 
though  It  was  held  that.  In  the  absence  ot  sneh 
an  agreement,  delivery  to  the  carrier  In  Ken- 
tncky would  be  a  delivery  to  the  buyer. 

In  Lewis  v.  McCabe,  49  Conn.  165,  44  Am. 
Rep.  21T,  where  It  was  held  that  the  law  of 
Connecticut,  which  permits  conditional  sales 
with  the  reservation  of  title  In  the  vendor 
until  the  purchase  price  Is  paid,  governed  with 
respect  to  sale  of  liquor  made  by  dealers  In 
New  York,  to  a  resident  ot  Connecticut,  pur- 
suant to  an  order  solicited  by  an  agent  In  the 
"latter  state  and  approved  by  the  dealers  In  Mew 
York, — there  was  an  express  finding  to  the  ef- 
fect that  the  sale  was  mode  In  Connecticut,  and 
that  the  liquor  was  placed  In  the  possesaion  of 
the  purchaser  In  Connecticut, 

When  the  purchaser  expressly  reserves  the 
right  to  accept  or  reject  the  goods  upon  their 
arrival  at  destination.  It  often  heccnnes  a  close 
question.  In  the  event  of  acceptance,  whether 
the  title  passed  upon  delivery  to  the  carrier  or 
upon  actual  acceptance  by  the  purchaser.  It 
depends  to  a  large  extent  upon  the  exact  terms 
of  the  reservation. 

Wilson  V.  StrattoD,  47  Me.  120,  while  con- 
ceding that  ordinarily  a  delivery  of  the  liquor 
to  the  carrier  In  another  state,  to  be  trans- 
ported to  the  parchaser,  completes  the  eal^ 
held  that  where  an  order  was  given  In  Maine, 
and  the  goods  were  to  be  delivered  to  a  com- 
mon carrier  in  Massacbuaetti,  directed  to  the 

Digitized  by  Google 


4S3 


Iowa  Sotbbuk  Oonsr. 


Feb.* 


company  the  liquors  specified  therein.  Three 
of  the  notes  have  been  paid,  and  this  action 
Jg  brought  on  the  fourth  and  last  of  them. 
The  oounterclaim  is  for  the  recovery  of  the 
amount  of  the  caah  payment,  and  of  the 
notes  which  had  already  been  paid  when  auit 
was  commence.  The  defense  to  plaintiffs' 
action  on  the  note  and  the  counterclaim  are 
both  based  upon  the  provisions  of  Code,  § 
2423,  the  material  part  of  which,  aa  affect- 
ing this  case,  is  as  follows :  "All  payments 
or  oompensation  for  intoxicatinff  liouor  sold 
in  violation  of  this  chapter,  idiether  such 
payments  or  compensation  be  in  money  or 
anything  else  whatsoever,  shall  be  held  to 
have  been  received  in  violation  of  law,  and  to 
have  been  received  upon  a  valid  promise  and 
agreement  of  the  receiver  to  pay  on  demand 
to  the  person  furnishing  such  consideration 
the  amount  of  said  money,  or  the  just  value 

parchaser  in  Maine,  nlijeet,  however,  to  his 
acceptance  or  rejection  as  the  goods  shoold  or 
should  not  prove  satlsCactorr  to  htm,  the  sale 
most  be  regarded  as  hsvlng  taken  place  In 
Maine. 

A  sale  of  Intoxicating  liquor  ordered  by  a 
dealer  In  Maine  from  tbe  traveling  salesman  of 
a  wholeaale  Ilqnor  dealer  doing  bnalness  In 
UMachnsetts  will  be  deemed  to  have  been  made 
In  Maine,  rather  than  in  Massachusetts,  where 
the  contract  with  the  agent  was  that  tbe  vendor 
sliould  send  the  liquor  to  tbe  buyer  In  original 
paeksKes,  ud  that  the  bayer  should  have  ten 
days  after  receiving  the  goods  In  which  to  re- 
turn them  If  tbey  were  not  satisfactory.  Was- 
serboehr  v.  Bouller,  84  Me.  166,  24  Atl.  808. 
The  decision  Is  upon  the  ground  that  tbe  sale 
was  completed  after  the  arrival  of  the  goods  at 
the  place  of  destination  la  Maine,  and  that 
while  they  were  in  Massachnsette  the  sale  was 
conditional.  The  court  referred  with  approval 
to  Ballantyne  v.  Appleton,  82  Me.  670,  20  Atl. 
2S5,  which  lays  down  tbe  general  rule  that 
where  tbe  buyer  Is,  by  tbe  terms  of  the  contract, 
bound  to  do  anything  as  a  condition  either 
precedent  or  concurrent  on  which  the  passing  of 
the  title  depends,  the  title  will  not  passuntll  the 
condition  be  fulfilled,  even  though  the  goods 
may  have  been  actually  delivered  lato  the  pos- 
session of  tbe  buyer.  Treating  tbe  transaction 
as  a  sale  In  Maine.  It  was  Illegal,  and  It  was 
held  there  could  be  no  recovery  of  the  purchase 
price. 

But  In  Wind  v.  Tier,  93  Iowa,  816,  27  L.  E.  A. 
219,  61  N.  W.  1001,  and  Bootbby  v.  Plalated, 
61  N.  H.  436,  12  Am.  Rep.  140,  It  was  held 
that  the  express  reservation  by  the  purchaser 
of  the  right  to  examine  tbe  liquors  after  they 
arrive  at  bis  place  of  business,  and  to  return 
them  if  not  according  to  contract,  does  not  oper- 
ate to  postpone  the  passing  of  tbe  title,  or  to 
defeat  tbe  effect  of  tbe  delivery  to  tbe  carrier 
as  a  delivery  to  tbe  purchaser.  In  tbe  former 
case  the  court  said  that  the  law  distinguishes 
between  an  option  to  purchase  if  aatl^ctory 
and  an  option  to  return  If  not  satisfactory ;  and 
In  the  one  case  a  title  will  not  pass  until  the 
option  is  determined,  and  In  the  other  case  the 
title  passes  at  once,  subject  to  the  rl^t  to  re- 
scind and  return. 

Where,  by  the  terms  of  an  order  for  Intoxi- 
cating liquor,  tbe  purchaser  is  to  have  thirty 
days  to  see  if  tbe  liquors  are  as  represented, 
and  it  BO  Is  to  pay  for  tbem,  and  If  not,  have 
the  rlgbt  to  return  tbem  to  the  vendors,  tbe  sale 
will  be  regarded  as  completed  upon  delivery  to 
the  carrier  In  New  York,  consigned  to  tbe  pur- 
chaser In  Qbode  Island,  and  does  not  fall  with- 
in the  terms  of  the  Rhode  Island  statute  voiding 
01  L.  R.  A. 


of  such  other  thing.  All  sales,  transfers, 
liens,  and  securities  of  every  kind  which 
either  in  whole  or  in  part  shall  have  been 
made  for  or  on  account  of  intoxicating  li- 
quors sold  in  violation- of  this  diapter  wall 
be  null  and  void  against  all  persons,  and  no 
rights  of  any  kind  shall  be  acquired 
thereby." 

It  is  well  settled  in  this  state  that  where 
a  sale  of  liquor  is  made  outside  of  the  state, 
thoi^h  in  response  to  an  application  secured 
an  agent  in  the  state,  the  sale  is  not  in- 
valid on  account  of  the  provisiona  of  the  sec- 
tion above  referred  to,  and  the  seller  may 
recover  the  price  of  the  liquor,  although  the 
liquor  is  shipped  by  common  carrier  into 
the  state,  and  by  the  carrier  delivered  to 
the  purchaser.  This  is  on  the  theory  that  the 
sale  is  completed  outside  of  the  state,  by  the 
delivery  of  the  liquor  to  the  carrier  for 

sales  In  that  state  not  made  In  original  pack- 
agea  Schleslnger  v.  Stratton,  9  R.  I.  S78.  The 
court  distinguished  the  case  of  Wilson  v.  Btrat 
ton,  47  Me.  120,  upon  tbe  ground  that  the  con- 
dition of  the  contract  In  that  case  was  a  condi- 
tion precedent.  It  being  agreed  that  tbe  de- 
fendant need  not  have  the  liquor  or  pay  for  It 
onlees  It  was  what  he  wanted ;  while  in  the  ease 
at  bar  the  condition  was  a  condition  sabsegoent, 
the  defendant  being  entitled  to  thirty  d^s  aft- 
er the  liquor  was  received  to  return  It  If  not 
found  to  be  as  represented. 

So,  a  sale  of  liquor  to  a  dealer  In  Ktiniteg 
will  be  deemed  to  have  been  made  In  another 
state  where  the  seller  did  business  and  from 
which  the  goods'  were  shipped,  notwithstanding 
that  the  goods  were  ordered  in  Kansas  from  a 
sample  there  shown,  and  It  was  expressly  agreed 
that  the  goods  were  not  to  be  received  and  ac- 
cepted uuless  they  proved  Identical  with  the 
order  given  In  quality  and  In  quantity,  the 
purchaser  expressly  reserving  tbe  right  to  re- 
ject the  liquor  for  any  deflclency  In  quality  or 
in  quantity,  and.  In  case  of  such  deficiency,  to 
return  the  goods  to  tbe  seller.  McCarty  v.  Gor- 
don, 16  Kan.  85 ;  Gill  v.  Kaufman,  16  Kan.  671. 
The  court  said  that  the  express  provisions  In 
tbe  contract  were  no  more  than  the  law  would 
Imply  from  a  sale  by  sample^ 

Statute  of  frauds. 

Tbe  question  as  to  where  the  completed  or 
executed  sale  Is  deemed  to  take  place  Is  some- 
times complicated  by  the  statute  of  frauds.  It 
Is  true  that  the  delivery  of  the  liquor  to  the 
purchaser  ordinarily  removes  any  objectlwi 
based  upon  the  invalidity  of  tbe  original  exeen* 
tory  contract  under  the  statute  of  frauds ;  but, 
assuming  that  the  executory  contract  was  in- 
valid under  the  statute  of  frauds  of  the  state 
in  wblcb  tbe  order  was  accepted,  there  Is  no 
longer  any  foundation  for  the  implied  agency 
of  the  carrier  to  aceq>t  tile  goods  In  behalf  of 
tbe  purchaser,  upon  which  tbe  doctrine  fhat  de- 
livery to  the  carrier  is  a  delivery  to  the  pur- 
chaser resta  Under  such  circumstances,  there- 
fore, the  delivery  to  tbe  purchaser  takes  place 
In  the  state  In  which  he  receives  and  accepts 
the  liquor,  and  therefore  the  executed  or  com* 
pleted  sale  Is  located  In  that  state,  sluce  the 
acceptance  of  the  goods  by  tbe  purchaser  doee 
not  relate  back  to  their  delivery  to  the  carrier 
In  the  other  state.  Kelwert  v.  Heyer,  62  Ind- 
587,  80  Am.  Rep.  206 ;  Webber  v.  Howe^  M 
Mich.  IBO,  24  Am.  Rep.  690,  infra. 

It  Is  immaterial,  for  the  purposes  of  Oils 
point,  whether  the  order  Is  finally  aeen>ted  la 
la  the  state  where  It  la  g^ven,  or  In  another 
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transportation,  and,  unless  there  has  been  an 
intent  on  the  part  of  the  seller  to  assist  the 
buyer  io  violatiag  the  laws  of  this  state,  the 
transaction  is  not  illegal,  so  far  as  the  laws 
of  the  state  are  concerned.  WMtloek  v. 
Workman,  15  Iowa,  351;  Tegler  t.  Shipman, 
33  Iowa,  194,  11  Am.  Kep.  118;  Fred  Miller 
Brewing  Co.  v.  De  France,  90  Iowa,  395,  57 
N.  W.  959;  Wind  v.  ller,  93  Iowa,  316,  27 
R.  A.  219,  61  N.  W.  1001;  Grose  v.  Fee- 
Aon,  110  Iowa,  163,  81  N.  W.  235;  Baoha  v. 
Oamer,  111  Iowa,  424,  82  N.  W.  1007; 
Bhuenfeldt  v.  Junkermann,  20  Fed.  357.  If 
these  liquors  had  been  shipped  directly  to  de- 
fendant, the  subsequent  modification  of  the 
terms  of  the  sale  would  probably  not  have 
converted  the  tran^^action  into  an  Iowa  sale. 
Gross  V.  Feehan,  110  Iowa,  163,  81  N.  W. 
235.  But  plaintiffs,  by  delivering  the  li- 
quors to  the  carrier  under  the  bill  of  lading 

state,  asBumlaK  that  It  woald  be  Invalid  under 
the  statute  of  frauds  of  eltber  state,  ^nee  In 
•Ither  case  tbe  foundation  fbr  the  carrier's  Im- 
plied autbortty  to  receive  the  goods  In  behalf 
of  tbe  purchaser  Is  lacking. 

Thus,  In  Kelwert  v.  Meyer,  »upra.  It  was  held 
that  tbe  completed  or  executed  sale  was  made 
In  Iowa,  and  came  within  tbe  t^Mratlon  of  the 
prohibitory  law  of  that  state,  notwitlistanding 
that  the  goods  were  delivered  to  a  carrier  In 
Wlaconsln.  The  declBion  rests  npon  tbe  ground 
that  the  executory  contract,  evidenced  by  the 
order  which  was  accepted  hy  one  of  the  ven- 
dors while  temporarily  In  Iowa,  was  originally 
Invalid  under  the  Iowa  statute  of  frauds,  and 
Chat  consequently  there  was  no  foundation  for 
the  Implied  authority  of  the  carrier  to  receive 
the  goods  as  the  agent  of  the  buyer,  and  conse- 
quently no  acceptance  of  the  goods  by  the  pur- 
chaser, wblcb  would  meet  the  requirements  of 
the  statute  of  frauds,  until  tbey  were  received, 
and  accepted  by  him  In  Iowa.  The  same  con-' 
elusion,  upon  similar  reasoning,  was  reached 
In  RlQdskopf  T.  De  Bayter,  39  Mich.  1,  33  Am. 

840,  though  in  tbe  latter  case  the  order 
was  given  tn  Michigan  to  the  agent  of  a  Wis- 
consin Arm  subject  to  the  approval  of  the  firm, 
and  the  executory  contract  completed  by  the 
acceptance  of  tbe  order  In  Wisconsin.  This 
case,  like  tbe  former  case,  rests  upon  tbe  view 
that  at  tbe  time  tbe  goods  were  delivered  to  the 
carrier  there  was  no  foundation  for  Its  implied 
authority  to  accept  the  goods  as  agent  for  the 
buyer,  and  the  place  of  delivery  by  which  the 
executed  contract  was  consummated  was  there- 
fore located  in  Michigan  and  fell  within  the 
prohibitory  law  of  Michigan. 

Sometimes  the  statute  of  frauds  operates  in 
favor  of,  rather  than  against,  the  seller. 

Thus,  In  Roetbke  v.  Philip  Best  Brewing  Co. 
S3  Mich.  340,  It  was  held  that  so  much  of  the 
liquor  in  question  as  was  sent  from  Wisconsin 
to  Michigan  under  a  verltal  contract  between 
an  agent  of  the  seller  and  the  porcbaser  In 
Michigan  was  void  under  tbe  Michigan  liquor 
law,  which,  as  shown  In  subdivision  III.,  infra, 
covers  the  executory,  as  well  as  executed,  eoa- 
tracts  of  sale  consummated  within  the  state ; 
but  that  with  respect  to  the  remainder,  which 
was  sent  from  Wisconsin  on  separate  orders, 
the  contracts  were  Wisconsin  contracts  and  pre- 
sumably valid.  The  decision  Is  upon  the  ground 
that  the  verbal  agreement  made  In  Michigan 
was  Insufiiclent  under  the  statute  of  frauds  of 
that  state,  to  cover  future  orders,  and  such  fn- 
tare  orders  therefore  stood  on  their  own  merits, 
and  tbe  sales  and  shipments  In  pursuance  there- 
of were  therefore  made  In  Wisconsin. 

In  Webber  v.  Howe.  86  Mich.  150,  24  Am. 
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taken  in  their  own  nariTe,  did  not  make  the 
delivery  to  the  defendant  in  Kentuel^. 
While  the  mere  faet  of  takinff  the  Mil  of 
lading  in  ptaintifFs*  name  might  not  in  itself 
be  controlling,  yet  it  is  plain,  from  the  en- 
tire transaction,  that  plaintiffs  did  not  in- 
tend that  tbe  title  to  the  liquor  should  pass 
to  defendant  until  defendant  complied  with 
the  terras  of  the  contract,  by  making  pay- 
ments and  delivering  the  notes  at  the  bank 
in  Iowa,  and  thereby  became  entitled  to  the 
bill  of  lading,  wliich  was  then  to  be  deliv- 
ered to  him.  Until  the  defendant  thus  pro- 
cured the  bill  of  lading,  he  was  not  to  HaTe 
any  control  over  the  liquors,  and  he  was  not, 
of  course,  the  owner  thereof.  Delivery  of 
tbe  liquors  to  defendant  under  the  contract 
was  to  be  made,  and  was  made,  only  when 
defendant  became  entitled  to  the  possession 
of  the  bill  of  lading  by  performing  bis  part 

Bep.  690,  in  which  It  was  held  there  could  be 
no  recovery'  of  tbe  purchase  price,  although  the 
liquors  were  silvered  to  a  carrier  In  Ohio,  Iie- 
caase  tbe  contract  was  completed,  as.  an  execu- 
tory contract,  by  the  acceptance  of  the  order  In 
Michigan,  and  was  therefore  In  violation  of  the 
Michigan  prohibitory  law  wblcb  covers  execu- 
tory as  well  as  executed  contracts,  the  seller 
attempted  to  avoid  tbe  effect  of  the  acceptance 
of  the  order  In  Michigan  by  Insisting  that 
the  original  execatory  agreement,  assuming  It 
to  have  been  made  in  Michigan,  was  void  under 
the  Michigan  statute  of  frauds,  and  consequent- 
ly did  not  take  effect  as  an  agreement  until 
the  delivery  of  the  goods  to  a  carrier  in  Ohio ; 
bat  Cooley,  Cb.  J.,  said,  In  reply  to  that  ar- 
gument :  "If  we  assume  the  original  Invalid- 
ity of  the  agreement  In  this  state  on  this 
ground,  it  cannot,  we  think,  help  the  vendors.  If 
void  originally  It  would  not  become  binding  upon 
tbe  purchaser  until  be  should  do  something  In 
ratification  of  It,  and  It  does  not  appear  that 
anything  further  was  done  by  him  until  the  li- 
quors were  received  in  this  state.  His  void  order 
could  not  make  any  carrier  to  whom  the  ven- 
dors should  see  fit  to  deliver  tbe  goods  bis 
agent.  Tbe  case  must,  therefore,  stand  elttaw 
upon  the  original  order,  or  upon  the  reception  of 
tbe  goods  at  Detroit  under  It;  and  In  either 
case  tbe  contract  must  be  regarded  as  a  Mich- 
igan contract." 

In  Oarfleld  v.  Parts,  06  U.  8.  567,  24  L.  ed. 
821,  a  resident  of  Michigan,  while  temporarily 
In  New  York,  ordered  liquors  from  a  party  In 
the  latter  state,  and  the  liquor  was  received  and 
sold  by  the  purchaser,  who,  when  sued  for  the 
purchase  price,  set  up  the  prohibitory  liquor 
law  of  Michigan,  providing  that  all  such  con- 
tracts are  utterly  null  and  void.  The  question 
discussed  In  this  case  was  whether  the  delivery 
to  the  purchaser  In  New  York  of  certain  labels, 
to  be  affixed  to  the  bottles  containing  the  liquor, 
constituted  such  a  part  delivery  as  to  satiitfy 
the  New  York  statute  of  frauds;  and  It  was 
held  that  tbe  finding  of  the  Jury  that  there  was 
such  a  delivery  was  supported  by  the  evidence. 
It  seems  to  have  been  assumed,  at  least  for  the 
purposes  of  the  case,  that  it  was  necessary.  In 
order  to  avoid  the  effect  of  the  Michigan  pro- 
hibitory law,  to  show  a  completed  executory 
contract  of  sale  in  New  York  that  would  satis- 
fy the  requirements  of  the  statute  of  frauds  of 
that  state.  Tbe  manner  In  which  the  liquor 
Itself  was  delivered  to  tbe  purchaser  does  not 
expressly  appear.  Presumably  It  was  delivered 
to  a  carrier  In  Mew  York.  Upon  the  assump- 
tion that  there  was  a  valid  executory  contract 
completed  in  New  York,  tbe  delivery  to  tbt 
carrier  tbei'e  might  operate  as  a  delivery  to  the 
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of  the  contract.  At  tliis  time  the  liquors 
were  in  Iowa,  and  we  cannot  escape  the  con- 
clusion that  the  sale  was  therefore  an  Iowa 
sale.  Plaintiffs  suggest  that  the  transaction 
wafl  similar  to  a  shipment  of  goods  C.  O.  D., 
and  that  it  han  been  held  that  such  a  trans- 
action pas&m  the  title  when  the  goods  are 
delivered  to  the  carrier.  Without  discussing 
that  question,  about  which  there  is  some  con- 
flict in  the  authorities,  it  is  sufficient  to  say 
that  this  was  not  a  similar  case.  The  ship- 
per here  retained  the  full  ownership  and 
right  to  (lispmse  of  the  goods,  and  did  in  fact 
alter  the  t^rms  on  %vliich  the  goods  should 
be  delivered  to  the  defendant:  assuming  to 
do  so  as  the  owner  of  the  goods,  having  full 
control  over  them.  Nor  is  the  case  like  that 
of  Wind  V.  Her.  93  Iowa,  316,  27  L.  R.  A. 
219,  61  K.  W.  1001,  where  it  was  held  that 
the  right  of  the  buyer  to  inspect  on  receipt 

pordiaser.  bo  that  botb  the  executory  and  tbe 
executed  contract  Trould  be  coQBummated  la 
New  York.  Upon  tbe  other  band,  unless  a  par- 
tial dellrerr  to  tbe  purchaser  In-  New  York  bad 
been  shown,  ttaere  would  be  no  TBlId  executory 
contract  at  tbe  time  of  tbe  delivery  of  tbe  li- 
quor to  tbe  carrier,  and  tberefore  no  basis  for 
Inferring  tbe  carrier's  agency  for  tbe  purchas- 
er. (See  tbe  reasonlDg  of  Cooler,  Ch.  J.,  In 
Webber  v.  Howe,  36  Mlcb.  160,  24  Am.  Rep. 
590.  supra,  on  tble  point.) 

In  Banchor  v.  Cllley.  38  Me.  553,  It  was  beld 
that  even  If  tbe  clerk  of  a  wholesale  liquor  deal- 
er, doing  business  In  Ma ssacbu setts,  bad  au- 
thority to  accept  an  order  for  liquor  given 
by  a  dealer  la  Maine,  tbe  sale  must  never- 
theless be  regarded  as  taking  place  In  Mas- 
sachusetts so  as  not  to  fall  within  tbe  Maine 
statnte  forbidding  tbe  recovery  of  tbe  pur- 
chase price  of  liquor  sold  In  that  state,  where 
tbe  value  of  tbe  goods  was  more  than  $30, 
and  no  memorandum  was  made  thereof  In 
Maine  In  compliance  with  tbe  statute  of  frands 
of  that  state,  and  there  was  no  delivery  of 
goods  In  that  state  sufficient  to  satisfy  the  re- 
qolremeatB  of  tbe  statute. 

III.  When  erecutorg  contract  conaummated  in 
one  atatc  and  executed  contract  in  another. 

Assuming  that  by  the  appllcnttoD  of  the  prin- 
ciple stated  In  subdivision  II.,  the  executed 
contract  has  been  located  outside  tbe  state  bav- 
Ing  tbe  prohibitory  or  regulative  statute,  tbe 
question  arises  as  to  the  effect  upon  the  rlifbts 
of  the  parties  of  tbe  fact  that  tbe  executory 
contract  was  consomated  witbin  that  state 
by  tbe  final  acceptance  of  tbe  order  there.  Re- 
ferring back  to  subdivision  II.,  It  will  be  ob- 
served that  In  most  of  tbe  cases  cited  Id  that 
subdivision,  where  tbe  order  was  given  to  an 
agent  within  tbe  state  having  tbe  prohibitory 
or  regnlatlire  law,  the  agent's  authority  was 
limited  to  soliciting  orders  wbicli  were  subject 
to  the  approval  of  tbe  principal,  and  were  Anal- 
ly accepted  by  the  latter  In  tbe  state  where  the 
goods  were  delivered  to  tbe  carrier.  Under  sncb 
a  state  of  facts  both  executory  and  executed 
contracts  were  located  outside  of  the  state  hav- 
ing the  prohibitory  or  regulative  law.  That  Is 
also  true  of  tbe  cases  cited  In  that  subdivision 
In  which  the  order  was  sent  by  mall. 

In  most,  though  not  all,  of  those  cases,  how- 
ever, tbe  question  principally  discussed  was 
whether  the  delivery  to  the  carrier  constituted 
a  delivery  to  the  purchaser.  Still,  tbey  cannot 
be  regarded  as  aathorlty  for  tbe  proposition 
that  an  action  will  lie  for  the  recovery  of  the 
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was  not  inconsistent  with  the  title  having' 
pa^ed  at  the  time  and  place  of- shipment,  in- 
asmuch as  a  right  of  inspection  and  rejec- 
tion is  incident  to  a  sale,  which  is  completed 
by  delivery  to  the  carrier,  of  goods  selected 
by  the  seller  without  the  buyer's  inspection 
and  approval.  We  reach  the  conclusion, 
therefore,  that  the  sale  was  made  in  Iowa, 
and  was  void  under  the  section  of  the  Code 
already  referred  to,  ina.smuch  as  the  plain- 
tiffs had  no  authority  to  make  sales  of  li- 
quor in  this  state. 

With  reference  to  the  ruling  of  the  court- 
sustaining  plaintiffs'  demurrer  to  defend- 
ant's oouuterclaim,  the  contention  is  that  tbe 
action  to  recover  money  paid  as  considera- 
tion for  the  illegal  sale  of  intoxicatii^  li> 
quor  can  only  be  maintained  after  demand 
for  repayment  ( Schobcr  v.  Roaenfield,  73- 
Iowa,  43.%  39  N.  W.  706),  and,  as  such  de- 
mand ia  this  case  was  not  made  by  defend- 

purchase  price  when  the  executed  contract  Is 
consammated  by  delivery  of  goods  to  tbe  carrier 
in  a  state  In  which  such  sale  is  permitted.  If 
the  executory  contract  Is  consummated  the 
acceptance  of  the  order  In  the  state  having  a 
prohibitory  or  regulative  statute. 

Few  of  the  cases  distinguish  sharply  betweea 
the  executory  and  executed  contract.  Such  a 
distinction,  however,  was  made  In  Webber  t. 
Howe,  36  Mich.  150,  24  Am.  Rep.  690,  supra, 
II. ;  and  It  was  there  held  that,  even  upon  tbe 
assumption  that  tbe  delivery  to  the  carrier  In 
Obio  constituted  a  delivery  to  the  purchaser, 
tbe  contract  nevertheless  fell  within  the  Mich- 
igan prohibitory  liquor  law,  because  the  con- 
tract, as  an  executory  contract,  was  consum- 
mated by  tbe  glvlag  and  acceptance  of  tbe  or- 
der In  &Ilcblgan.  Tbe  Michigan  statute,  bow- 
ever,  not  only  avoided  sales  but  "all  contracts 
or  agreements  relating  thereto."  See  also  Rind- 
skopf  V.  De  Buyter,  30  Mlcb.  1,  S3  Am.  Itep. 
340,  supra,  II.,  which  clearly  proceeds  upon  tbe 
assumption  that.  If  the  executory  contract.  Id 
pursuance  of  which  tbe  liquor  is  delivered,  la 
consummated  In  Michigan  by  acceptance  there, 
there  can  be  no  recovery,  although  tbe  delivery 
by  which  tbe  executed  sale  Is  completed  takea 
place  in  another  state. 

Id  Finch  v.  Mansfield,  07  Maaa  89  (an  action 
upon  notes  given  for  the  purchase  price  of  in- 
toxicating liquor),  the  court  took  the  position 
that,  if  the  vendor  did  not  know  that  the  li- 
quors were  Intended  to  be  used  in  violation  of 
the  law  of  Massachusetts,  he  could  recover,  as- 
suming that  his  agent  had  no  authority  to  sell, 
but  only  to  receive  and  transmit  orders  to  Con- 
necticut for  liquors  to  be  sent  by  railroad  to 
tbe  purchaser  In  Massachusetts,  tbe  contract 
being  completed  by  tbe  delivery  of  tRe  liquor 
on  the  railroad  in  Connecticut,  the  buyer  agree- 
ing to  pay  the  freight.  It  Is  plainly  Implied  In 
this  case  thai  It  would  be  otherwise  if  the  agent 
had  authority  to  accept  the  order  In  Massacbu- 
settB,  even  if  the  goods  were  delivered  in  Con- 
necticut. Tbe  court  said  that  tbe  teat  was 
whether  the  defendant,  by  anything  transacted 
between  bim  and  the  agent  In  Massachusetts, 
acquired  any  right  against  the  seller;  that  tbe 
agreement  as  to  tbe  price  would  not  be  decisive 
unless  the  agent  agreed,  and  had  authority  to 
agree,  that  the  liquor  should  be  supplied  so 
ss  to  bind  his  principals. 

L'pon  the  other  hand,  in  Brockway  t.  Halo- 
ney.  102  Mnsa  308.  where  tbe  two  contracts 
were  expressly  dletingulshed,  the  court  said 
that  the  Massachusetts  statute  applied  only- 
to  executed  contracts  of  sale,  and  that  tberefora 
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ant  until  after  tlie  commencement  of  plain- 
tiffs' action,  recovery  cannot  be  had  by  way 
of  counterclaim.  Code,  §  3570,  ao  far  as  ap- 
plicable to  this  case,  requires  that  a  counter- 
claim shall  consist  of  a  cause  of  action  in 
favor  of  defendant,  and  against  plaintiff, 
which  the  defendant  "might  have  brought 
when  suit  was  commenced,  or  which  was 
then  held,  either  matured  or  not,  if  matured 
when  so  pleaded."  Defendant  insists,  howev- 
er, that  the  demand  was  material  only  for 
the  purpose  of  maturing  the  claim  which  al- 
ready existed  and  had  existed  from  the  time 
the  money  was  paid;  and  this  view  seema  to 
be  supported  by  the  language  of  Code,  S2i23, 
already  quoted.  When  the  plaintiffs  re- 
ceived in  Iowa,  as  consideration  for  the  sale 
of  liquors, unlawfully  made  in  Iowa,  the  pay- 
ment of  ca«h  and  notes,  they  did  so  under 
the  condition  imposed  by  the  statutory  pro- 

an  action  would  He  In  Massachuaetts  for  the 
recovery  or  the  purchase  price  of  Intoxicating 
liquors  which  were  delivered  to  a  carrier  In 
New  York,  even  If  the  order  for  the  goods  was 
accepted  tn  Massachusetts. 

So,  In  Abberger  v.  Marrln,  102  Mass.  70,  and 
Dolan  V.  Ureen,  110  Mass.  322,  It  was  assomed 
that  the  MassaebosettB  statute  providing  for 
the  recovery  back  of  money  paid  for  Intoxicat- 
ing llguora  "sold  In  vlolntloa  of  law"  did  not 
apply  to  a  sale  that  was  completed  In  another 
state  by  the  delivery  ot  the  goods  to  the  car- 
rier mere,  tboogh  the  executory  contract  was 
consummated  In  Massachusetts  by  the  accept- 
ance of  the  order  there. 

In  Sherley  v.  McCormlck,  135  Mass.  126,  also. 
It  was  held,  in  an  action  for  the  purchase  price 
of  whisky,  that  It  was  immaterial  whether  the 
seller  or  his  agent  had  a  license  to  sell  spirit- 
uous liquors  In  Massachusetts,  not  with  standing 
that  the  proposal  to  sell  was  accepted  in  Mas- 
sachusetts, It  appearing  that  the  contract  con- 
templaled  that  the  title  to  the  whisky  should 
pass  to  the  buyer  In  Kentucky. 

So,  In  Bollinger  v.  Wilson,  76  Minn.  262.  70 
N.  W.  10»,  it  was  held  that,  to  constitute  a 
sale  under  the  Iowa  statute,  providing  for  the 
recovery  of  all  payments  or  compensations  for 
Intoxicating  liquor  sold  In  violation  of  law, 
mere  must  be  a  transfer  ot  the  title  to  the 
property  In  Iowa,  and  that  delivery,  either  ac- 
tual or  constrncttve,  is  essential  to  such  a  sale. 
It  was  accordingly  held  that  there  was  not  a 
sale  in  Iowa  within  the  meaning  of  the  stat- 
ute, notwithstanding  that  a  valid  executory  con- 
tract was  made  In  that  state,  It  appearing  that 
by  the  terms  of  such  contract  the  seller  was  to 
deliver  th-*  liquor  free  on  board  the  cars  at  Mil- 
waukee. The  court  said  that  the  liquor  became 
the  property  ot  the  purchaser  when  It  was  de- 
livered at  Milwaukee  to  the  carrier,  who,  for 
the  purpose  of  delivery,  represented  him ;  and, 
until  that  was  done,  the  agreement  to  sell  was 
merely  executory. 

So,  In  Sortwell  v.  Haghes,  1  Cnrt.  C.  C.  244. 
Fed.  Cas.  No.  13,177,  an  action  to  recover  the 
purchase  price  of  liquor  which  was  ordered  In 
New  Hampshire  to  be  delivered  Id  Maasacliu- 
setts,  the  court  held  that  a  penal  statute  of 
New  Oampshlre  Imposing  a  penalty  for  tlie  sale 
of  intoxlc&tlng  liquors  applied  only  to  executed 
sales  consummated  within  the  state,  and  not 
to  executory  contracts  of  sale,  and  hence  there 
was  no  Implication  that  the  making  of  an  ex- 
ecutory contract  In  New  Hampshire  for  the  sale 
of  liquor  to  be  delivered  elsewhere  was  forbid- 
den. 

In  Williams  v.  Felnlman,  14  Kan.  288,  aupra, 
II.,  It  was  held  (Brewer,  J.,  writing  the  opln- 
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vi.iion  that  such  compensation  was  "received 
upon  a  valid  promise  and  agreement  of  the 
receiver  to  pay  on  demand  to  the  person  fur- 
nishing such  consideration  the  amount  of 
Jiaid  money,  or  the  just  value  of  such  other 
thing."  By  the  prorision  of  the  statute  the 
duty  to  repay  is  directly  and  positively  im- 
posed, and  the  time  of  repayment,  only,  is 
dependent  on  the  demand.  Therefore  de- 
fp:;dant's  cloim  against  plaintiffs  was  al- 
ready held  by  him  when  plaintiffs'  action 
was  'brought,  and  it  ^vas  matured  by  demand 
before  it  was  interposed  as  a  counterclaim, 
and  the  demurrer  to  his  counterclaim  should 
have  been  overruled. 

The  case  is  therefore  affirmed  on  plaintiffs' 
appeal,  and  on  the  appeal  of  defendant  it  is 
rever/ted. 

Rehearing  denied. 

Ion)  that  the  Kansas  statute  forbidding  a  "sale" 
of  Intoxicating  liquors  did  not  apply  where  an 
order  for  liquors  was  taken  in  Kansas  subject 
to  the  approval  of  the  dealers  In  another  state, 
and  the  goods  were  selected  and  separated  from 
the  stock  In  the  latter  state,  and  delivered  to 
the  carrier  tn  that  state,  the  charges  for  car- 
riage being  paid  by  the  purchaser,  Ume  being 
no  special  agreement  to  deliver  the  goods  In 
Kansas.  In  this  case  it  expressly  appeared  that 
the  order  was  subject  to  the  approval  of  the 
sellers  In  the  other  state,  but,  from  the  reason- 
ing of  the  opinion.  It  would  seem  that  the  de- 
cision would  have  been  the  same,  even  If  the 
agent  had  had  authority  to  accept  the  order 
and  to  complete  an  executory  contract  of  sale. 
The  court  said :  "Clearly  there  was  no  com- 
plete sale,  no  transfer  of  title  to  the  particular 
goods,  until  they  had  been  separated  from  the 
entire  stock.  Before  such  separation  there  was 
at  best  only  a  contract  to  sell.  Now  the  thing 
forbidden  by  the  dramshop  act  Is  a  sale,  not  a 
contract  to  sell.  .  .  .  But,  as  we  have  seen, 
the  thing  forbidden  is  a  sale,  and  no  sale  was 
completed  until  the  goods  were  separated  and 
delivered  to  the  carrier." 

In  Dunn  v.  State,  82  Ga.  27,  3  L.  R.  A.  199, 
S  S.  E.  806,  which  involved  a  contract  for  the 
sale  of  whisky  made  in  a  county  where  sales 
were  prohibited,  tbe  delivery  having  been  made 
In  another  county,  the  court  said  that.  In  order 
to  render  prohibitory  laws  effectual  In  the  larg- 
est degree,  the  contract  to  sell,  as  well  as  the 
sale  itself,  should  be  brought  within  their  pur- 
view; but  that,  until  that  was  done  by  legisla- 
tion, the  courts  were  powerless. 

In  Iowa,  however,  where  the  statute  declares 
thai  "all  sales.    .  ond  securities  of  every 

kind,  which  either  In  whole  or  In  part  shall 
have  been  made  tor  or  on  account  of  intoxicat- 
ing liquors  sold  In  violation  of  this  act,  shall  be 
utterly  null  and  void,"  tbe  eonrts  have  pro- 
ceeded upon  the  assumption  that  It  Is  sufficient 
to  bring  the  case  within  the  statute  if  the  ex- 
ecutory contract  is  consummated  In  Iowa,  al- 
thouii^  the  delivery  of  tbe  goods  Is  made  In  an- 
other state. 

Thus,  In  Tegler  v.  Shlpman.  33  Iowa,  194,  11 
Am.  Rep,  118,  tbe  court,  while  holding  that  the 
contract  In  question  was  an  Illinois  contract, 
and  therefore  did  not  come  within  tbe  provi- 
sion referred  to  bemuse  the  order,  which  was 
given  in  Iowa  to  an  agent  of  the  dealer  In  Illi- 
nois, was  Anally  approved  by  the  principal  In 
the  latter  state,  and  did  not  become  a  contract 
until  approved,  said  that  the  pivotal  question  In 
the  case  was  as  to  where  tbe  contract  was 
made ;  that.  If  tbe  agent  sold  tbe  liquor  to  tbe 
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porcfaaaer  In  Iowa,  and  forwarded  to  bla  prln- ' 
dpals  a  statement  of  Buch  sale  for  Uiem  to  All 
by  forwarding  the  liquor  specified,  tben  It  was 
an  Iowa  contract ;  bat  that.  If  the  agent  sim- 
ply took  an  order  from  the  purchaser  upon  hli 
prlDclpalB  Id  Illinois  which  thej  might  fill  or 
refuse,  at  their  option.  It  was  an  Illinois  con- 
tract. In  tbis  case  there  was  no  question  but 
that  the  delivery  took  place  In  Illinois,  as  It 
opressly  appears  that  the  liquor  was  delivered 
there  to  a  carrier,  eoosigned  to  the  purchaser, 
the  latter  paying  the  freight  and  charges  and 
taking  the  risk  of  leakage,  etc. 

In  Second  Nat.  Bank  v.  Curren,  36  Iowa,  558, 
also,  the  Implication  seems  to  be  that,  even  as- 
■ttiplng  that  the  delivery  took  place  In  another 
■tate,  so  that  the  title  to  the  llqaor  passed 
there,  yet,  If  the  executory  contract  was  com- 
pleted In  Iowa  by  the  acceptance  of  the  order 
there,  the  transaction  would  be  Invalid  under 
the  Iowa  statute  without  reference  to  the  in- 
tention of  the  parties. 

Uo.  in  Taylor  v.  Pickett,  B2  Iowa,  467,  3  N. 
W.  614,  the  court  rejected  the  contention  that 
the  sale  Is  made  at  the  place  where  the  prop- 
erty la  kept,  and  where  It  is  set  apart  and  des- 
ignated for  the  purchaser,  holding  that  a  sale 
by  an  agent  Is  considered  as  made  where  the 
order  Is  given,  unless  such  order,  after  being 
forwarded  to  the  principal.  Is  to  be  subject 
to  his  approval  before  It  is  filled. 

And  in  Shuenfeldt  v.  JunkermatiD,  20  Fed. 
SS7,  where  an  agent  of  Illinois  dealers  took  an 
order  for  liquor  In  Iowa,  and  the  liquor  was  de- 
livered to  the  carrier  In  Illlnola,  the  qneatlon 
whether  the  sale  was  an  Iowa  or  Illinois  sale 
was  made  to  turn  upon  the  question  whether 
ratification  of  the  order  by  the  principal  was 
necessary.  In  this  case,  however,  it  wae  held, 
upon  the  assumption  that  the  agrent's  authority 
was  limited  to  soliciting  contracts,  that  the 
validity  of  the  contract  was  governed  by  the 
law  of  Illinois  rather  than  the  law  of  Iowa. 

Again,  in  Sachs  v.  Garner,  111  Iowa,  425,  82 
N.  W.  1007,  »upra,  II.,  where  It  was  held  that 
the  contract  was  a  Kentucky  contract,  the  or- 
der having  been  taken  In  Iowa  (by  an  agent 
whose  authority,  without  the  knowledge  of  the 
purchaser,  was  limited  to  taking  orders  subject 
to  approval ) ,  and  approved  In  Kentucky,  It 
seems  to  be  implied  that,  it  the  agent  had  had 
authority  to  accept  the  order,  the  purchase  price 
could  not  have  been  recovered,  notwithstanding 
that  the  delivery  took  place  In  Kentucky, 

In  Fred  Miller  Brewing  Co.  v.  DeFrance,  90 
Iowa,  805,  57  N.  W.  859,  aupra,  11.,  which  held 
that  the  sale  was  made  In  Wlgcon^,  It  will  be 
observed  that  the  preliminary  agreement  made 
In  Iowa  was  treated  merely  aa  a  conditional 
agreement  as  to  Bales  In  contemplation ;  and  in 
this  case,  therefore,  the  executory,  as  well  as 
the  executed,  agreement  was  consummated  In 
Wisconsin. 

lu  Engs  V.  VrloBt,  05  Iowa,  232,  21  N.  W. 
580,  the  court  laid  more  stress  upon  the  ques- 
tion where  the  delivery  took  place;  but  this 
case  arose  under  a  provision  of  the  Iowa  Code 
to  the  effect  that  no  action  shall  be  maintained 
in  any  court  In  Iowa  for  intoxicating  liquors  or 
the  value  thereof,  sold  in  any  state  or  country 
contrary  to  the  law  of  such  state  or  country. 
It  will  be  observed  that  this  provision,  unlike 
that  Involved  In  the  other  Iowa  cases,  does  not 
In  terms  cover  sales  made  "In  part"  In  viola- 
tion of  law.  Besides,  it  appeared  as  a  matter 
of  fact  In  this  case  that  the  order  was  finally 
accepted  In  the  state  in  which  the  goods  were 
delivered  to  the  carrier. 

In  GIpps  Brewing  Co.  v.  DeFrance,  91  Iowa, 
108.  28  I^  R.  A.  380,  68  N.  W.  1087,  where  re- 
covery was  denied,  both  executory  and  executed 
contracts  were  consummated  lo  Iowa,  an  agree- 
61  L.  K.  A 


ment  providing  for  delivery  In  Iowa  having  been 
sent  from  Illinois  to  Iowa  and  signed  In  the 
latter  state  by  the  purchaser. 

In  Erwin  v.  Stafford,  45  Vt.  890,  an  agent  of 
a  wholesale  liquor  dealer  of  New  York,  who  had 
authority  to  Mllcit  orders  for  liquor  and  agree 
on  the  price  and  time  of  payment, — the  princi- 
pals, however,  reserving  the  right  to  accept  or 
reject  his  order, — obtained  an  order  In  Ver- 
mont from  a  dealer  In  that  state  who  was  not 
aware  of  the  limitation  upon  hla  authority. 
Subsequently  the  purehaaer  sent  orders  directly 
to  the  wholesalers  In  New  York.  It  was  held 
that  an  action  would  He  In  Vermont  for  the  re- 
covery for  liquors  furnished  pursuant  to  orders 
sent  directly,  but  that  there  could  be  no  recov- 
ery for  Ilguoi-  sent  puraoant  to  the  order  given 
to  the  agent.  So  far  as  appears,  the  ehlpment 
In  both  Instances  was  made  In  the  same  manner 
and  from  the  same  place,  and  the  decision  with 
respect  to  the  order  made  through  the  agent  la 
on  the  ground  that  the  contract  was  completed 
in  Vermont,  the.  purchaser  not  being  bound  by 
the  limitation  of  the  agoit's  authority.  This 
decision,  therefore,  seems  to  be  authority  for 
holding  the  sale  Invalid  when  the  executory 
contract  la  completed  within  the  state,  though 
the  delivery  takes  place  In  another  state.  The 
exact  terms  of  the  statute  do  not  appear. 

In  Territt  t.  Bartlett,  21  Vt  184,  and  other 
Vermont  cases  cited  In  subdivision  IV.,  infra, 
the  court  refused  to  entertain  the  action,  the 
order  having  been  accepted  In  Vermont  though 
the  delivery  took  place  elsewhere ;  but  In  theae 
cases  It  appeared  that  the  vendee  Intended  to 
resell  the  liquor  In  violation  of  the  law  of  Ver- 
mont, and  that  the  vendor  knew  of  such  pur- 
pose. This  may  have  been  the  fact  Id  ErwIn  v. 
Stafford,  but  the  decision  Id  the  latter  case  ll 
put  upon  the  ground  that  the  contract  was  com- 
pleted in  Vermont, 

The  later  cases  In  Vermont  (Btarace  v.  Rossi, 
69  Vt.  303,  37  Atl.  1109 ;  Beverwlck  Brewing 
Co.  v.  Oliver,  09  Vt.  .123.  37  Atl.  1110;- and 
Bacon  V.  Hnnt,  72  Vt.  98,  47  Atl.  384)  go 
further  than  Brwln  v.  Stafford,  46  Vt.  390,  and 
bold  that  the  mere  fact  that  the  order  waa  tak- 
en In  Vermont  la  sufficient  to  render  the  sale 
Invalid  without  reference  to  the  latentlon  of 
the  parties,  though  the  order  was  accepted  and 
the  liquor  was  delivered  elsewhere.  Those  de- 
cisions, however,  are  Dot  upoD  the  ground  that 
the  contract  was  completed  In  Vermont,  but 
that  It  was  In  part  made  there,  and  that  the 
statute  covered  contracts  partially  made  within 
the  state,  as  well  as  those  wholly  made  therein. 
Of  course.  If  the  mere  fact  that  the  order  was 
given  In  the  state  will  subject  the  sale  to  the 
statute,  a  fortiori  the  fact  that  it  was  accepted 
there  will  have  that  effect. 

The  apparent  conflict  between  the  eases 
above  cited,  upon  the  point  whether  the  law  of 
the  place  where  the  executory  contract  was 
consummated  will  be  applied  when  the  executed 
contract  was  consummated  by  delivery  to  the 
carrier  In  another  state,  la.  In  a  measure  at 
least,  due  to  the  difference  In  the  etatutea. 
When  the  statute  in  terms  merely  applies  to  a 
"sale,"  the  tendency  seems  to  be  to  exclude  ex- 
ecutory contracts  of  sale;  bat  when  the  stat- 
ute refers  expressly  to  contracts  of  sale,  or  re- 
fers to  sales  "in  whole  or  In  part,"  the  tendency 
seems  to  be  to  Include,  within  its  operation,  ex- 
ecutory contracts  consummated  by  acceptance  of 
the  order  within  thi>  state,  thon^  the  executed 
contract  Is  consummated  by  delivery  of  the 
goods  to  a  carrier  in  another  state. 

It  will  be  obnerved  with  reference  to  most  of 
the  cases  cited  In  aubdivision  II.,  supra,  that, 
notwtthstandhie  It  was  assumed  that  the  order 
was  accepted  In  a  state  In  which  the  sale  waa 
permitted,  the  cases  nevertheless  wwe  made  to 
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tum  upon  tho  qumtlon  as  to  where  the  delivery  t 
«f  the  flooda,  by  which  the  exeeated  contract 
was  consummated,  took  place. 

Theae  eaaea,  therefore,  tacitly  asmme  that, 
even  when  the  executory  contract  la  located  In 
a  state  which  permits  tlie  sale.  It  Is  necessary, 
In  order  to  support  a  recovery  of  the  purchase 
price  In  a  state  which  forbids  the  sale,  to  lo- 
cate the  deUvery  of  the  ftoods,  by  which  the  ex- 
eeated sale  Is  consummated,  in  the  other  state, 
assumlnfT  that  the  order  did  not  relate  to  spe- 
cific goods  already  Identified  and  appropriated. 
The  principle  here  tacitly  assumed  la  expressly 
declared  In  Smith  v.  Godfrey,  28  N.  H.  879,  61 
Am.  Dec.  617,  which  held  that,  If  a  contract  for 
the  8al«  of  intozleatlnB  llqaor  Is  made  in  one 
state  where  anch  a  sale  wonld  lie  valid,  bnt  the 
soods  are  to  be  delivered  in  another  state  where 
the  sale  Is  prohibited,  the  seller  cannot  maintain 
•n  action  In  the  latter  state  for  the  recovery  of 
the  pnreluuw  price. 

Bven  in  Iowa,  where,  aa  abovepointedont,  the 
courts  assume  that,  in  order  to  snstaln  the  ac- 
tion. It  must  he  shown  that  the  acceptance  of 
the  order  by  whltdi  the  executory  contract  is 
consummated  took  place  to  another  state,  It  la 
dearly  assumed  that  the  delivery,  also,  most 
take  place  ont  of  the  state. 

IT.  Sffset  of  tolMtinff  order  wUMm  wtate 
having  proMWorj/  law. 

Assuming  that  the  executory  contract  was 
consummated  by  the  acceptance  of  the  order  In 
the  state  In  which  the  sale  was  permitted,  and 
that  the  executed  contract  of  sale  was  consum- 
mated by  the  delivery  of  the  goods  to  the  car- 
rier there,  the  question  still  remains  as  to  the 
eltect  of  the  fact  that  the  order  was  solicited  In 
&  state  having  the  prohibitory  or  regulative  law. 
As  already  pointed  oat  («upro,  I.),  the  legisla- 
ture of  a  state  may,  anbjeet  to  the  Interstate 
commerce  clause  of  the  Federal  Constitution, 
forbid  the  soliciting  of  orders  within  the  state, 
although  the  order  Is  to  be  accepted  or  rejected 
in  another  state  and  the  goods  are  to  be  dellv. 
wnd  in  the  latter  state. 

Tbos,  in  State  v.  Ascher,  64  Conn.  299,  7 
Atl.  822,  It  was  held  that  one  who  solicited  or- 
ders  In  Connecticut  for  a  firm  of  liquor  dealers 
doing  business  In  New  York  was  within  the 
terms  ot  the  act  of  1882  forbidding  all  persons, 
without  a  license  therefor,  to  sell  intoxicating 
liquors  "by  sample  or  by  soliciting  or  procuring 
orders,"  noCwihstandlng  that  the  orders  In 
guestlon  were  approved  In  New  York  and  the 
sale  was  completed  by  delivery  to  a  carrier 
there. 

In  Mack  v.  Lee,  13  R.  I.  293,  however,  U 
was  held  that  a  statute  of  Rhode  Island  prohib- 
iting offers  to  sell  liquor  "In  violation  of  the 
preceding  sectlona"  did  not  apply  to  on  offer 
made  in  Rhode  Island  If  the  liquor  was  deliv- 
ered In  New  York. 

State  V.  Ascher,  &4  Conn.  299,  7  Atl.  822,  did 
not  involve  any  quesllon  as  to  the  validity  of 
the  sale  made  In  pursuance  of  the  order  solic- 
ited by  tbe  agent ;  and  It  was  subsequently  held 
in  J.  &  J.  Eager  Co.  v.  Burke,  74  Conn.  534, 
51  Atl.  M4,  that  tbe  statute  did  not  prevent  the 
recovery  of  the  purchase  price  of  liquor,  the  or- 
der for  which  was  solicited  in  Connecticut  by 
an  agent  without  a  license.  In  violation  of  the 
act,  but  approved  in  New  York,  the  liquor  being 
delivered  co  a  carrier  there.  The  court  took 
the  position  tbat  the  offense  of  tbe  agent  was 
*  personal,  and  did  not  vitiate  the  sale  in  the  ab- 
•ence  of  evidence  that  the  vendor  knew  that  he 
was  unlicensed  when  he  procured  the  order.  So, 
it  was  held  In  Westbelmer  v.  Welsman,  60  Kan. 
768,  S7  I'ac.  968,  that  while  a  traveling  sales- 
man, a  residoit  of  Ulasouri,  who  soiieits  In 
Kansas  conditional  order*  lahjeet  to  approval  of 
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his  principals  in  Missouri,  Is  subject  to  tbe  pen- 
altiea  prescribed  tqr  the  Kansaa  statute  for  tak- 
ing or  racelvlnit  an  order  for  Intozlcatlnff  11< 
qnors  in  the  state,  yet  his  offense  does  not  In- 
validate tbe  sale  which  Is  completed  in  Missouri 
by  the  acceptance  of  the  order  and  the  delivery 
of  tbe  goodB  to  tbe  common  carrier  there,  or 
prevent  a  recovery  of  the  purchase  price. 

In  tbe  two  cases  last  cited  It  will  be  observed 
tbat  tbe  stetute  made  the  soliciting  of  orders 
within  tbe  state  an  offense  without  reference  to 
tbe  Intention  of  tbe  person  giving  the  order  to 
resell  the  liquor  In  tbe  state  In  violation  of  itt 
law,  or  to  the  vendor's  knowledge  of  such  in- 
tention. In  New  Hampshire  the  stetute  makes 
It  a  penal  offense  to  solicit  orders  within  the 
stete  for  splritDons  liquors  to  be  delivered  at 
any  place  without  the  stete,  knowing,  or  having 
reasonable  cause  to  believe,  that  if  so  delivered 
the  same  will  be  transported  to  the  stete  and 
sold  Is  vlolatltm  thereof.  It  has  been  held  that 
the  sollcltetlon  of  an  order  within  the  state  in 
violation  of  such  stetute  will  preclude  tbe  main- 
tenance In  New  Hampshire  of  an  action  for  the 
recovery  of  tbe  purchase  price,  even  upon  the 
asstunption  that  tbe  order  was  accepted  and  the 
goods  were  delivered  in  another  stete.  Ehinbar 
V.  Locke,  62  N.  B.  442  ;  Jones  v.  Surprise,  64  N. 
H.  243,  0  Atl.  884 ;  Lang  v.  Lynch,  4  L.  R.  A. 
631,  38  Fed.  489.  In  these  cases  It  not  only  ap- 
peared that  the  order  was  solicited  In  New 
Hampshire,  bnt  that  the  vendor  or  his  agent 
knew,  or  had  reasonable  cause  to  believe,  that 
the  liquor  was  to  be  transported  to  the  steU 
and  Bold  there  In  violation  of  law.  In  Holdra 
V.  Brooks,  66  N.  H.  184,  20  Atl.  247,  it  was 
held  tbat  the  mere  soliciting  of  the  order  in 
New  Hampshire  will  not  preclude  recovery  for 
the  price,  unless  the  vosdor  knew,  or  had  rea- 
sonable cause  to  believe,  that  the  liquor,  If  de- 
livered, would  be  transported  to  New  Hamp- 
shire and  sold  In  violation  of  law. 

In  Durkee  v.  Moses.  67  N.  H.  115,  23  Atl.  768, 
tt  was  held  that,  prior  to  the  act  of  Congreas  of 
August  8,  1890,  the  provision  of  the  New  Hamp- 
shire stetutes  making  It  an  offense  for  any  per- 
son to  solicit  orders  for  spirituous  liquors  within 
the  eUte,  to  be  delivered  without  the  stete, 
knowing,  or  having  reasonable  cause  to  believe, 
that  the  same  will  be  transported  to  tbe  stete 
and  sold  In  violation  of  ite  laws,  was  an  unlaw- 
ful Interference  with  Interstete  commerce,  and 
therefore  held  tbat  an  action  would  He  for  the 
recovery  of  the  purchase  price  upon  such  a  sale, 
notwithstending  the  stetute. 

Tbe  passage  of  the  act  of  Congress  above  re- 
ferred to  seems  to  have  restored  to  the  earlier 
New  Hampshire  decisions,  above  cited,  their  au- 
thority as  precedents  for  cases  subsequently 
arising  under  the  stete  stetute. 

Tbe  cases  thus  far  cited  in  this  subdivision 
have  turned  upon  stetutes  that  were  expressly 
aimed  at  tbe  sollritetion  of  orders  within  the 
stete ;  tbe  question  remains  as  to  tbe  effect  of 
the  sollcltetlon  of  tbe  order  In  the  stet^  In  the 
absence  of  such  a  stetute. 

It  Is  important,  in  tbe  consideration  of  this 
question,  to  observe  a  distinction,  tbat  has  ap- 
parently been  overlooked  by  some  of  tbe  courts, 
between  cases  In  which  It  does  not  appear  that 
there  was  any  unlawful  purpose  on  tbe  part  of 
the  vendee  with  reference  to  the  future  disposi- 
tion, or,  if  there  was,  it  does  not  appear  that  the 
vendor  knew  thereof,  and  those  In  which  It  does 
appear  tbat  the  vendee  entertelned  such  unlaw- 
ful purpose,  and  tbat  the  vendor,  either  person- 
ally or  through  hia  agent  knew  thereof  at  the 
time  the  order  was  solicited. 

Id  the  first  group  of  cases  cited  In  subdivision 
II.,  aupra.  It  was  assumed  that  tbe  order  was  so- 
licited In  the  stete  where  the  sale  was  forbidden, 
uul  as  they  neverihelces  held  that  an  action 
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would  lie  for  the  recovery  of  the  purchase  price, 
the  order  having  been  accepted  and  the  goods 
delivered  In  another  state.  th«y  are  Implied  au- 
tborlty,  at  least,  for  the  proposltloD  that  a  stat- 
ute forbidding  sales  does  not  cover  the  mere 
solicitation  of  the  order  within  the  state  when 
the  order  Is  accepted  and  the  liquor  is  delivered 
in  another  state. 

In  the  later  cases  In  Vermont,  however,  the 
courts  have  refused  to  entertain  the  action  with- 
out reference  to  the  vendee's  purpose  or  the 
vendor's  lEnowledge  thereof,  if  the  order  was  8a> 
Ilcited  In  Vermont,  notwithstanding  that  It  was 
accepted  In  another  state  and  the  goods  were  de- 
livered In  the  latter  state.  Starace  v.  Rossi,  69 
Vt  303,  37  Atl.  1109 ;  Beverick  Brewing  Co. 
V.  Oliver,  69  Vt  323,  37  Atl.  1110.  So,  In  Ba- 
con V.  Hunt,  72  Vt.  98,  47  Atl.  394.  the  right  ol 
the  vendee  to  recover  back  what  he  had  paid  the 
vendor  was  made  to  turn  upon  the  question 
whether  the  letter  ordering  the  goods  from  the 
vendor  In  Uassachusetts  was  written  In  pursu- 
ance of  an  agreement  previously  made  in  Massa- 
chusetta,  or  one  previously  made  In  Vermont. 
Upon  either  assumption  It  would  seem  that  the 
acceptance  of  the  order  by  which  the  executory 
contract  was  consummated  in  this  case  took 
place  in  Massachusetts,  thoui^.  In  case  the  un- 
derstanding pursuant  to  which  the  letters  were 
written  was  made  In  Vermont,  the  order  might 
be  regarded  as  having  been  solicited  there.  As 
already  stutcd,  the  three  decisions  last  cited  are 
made  without  reference  to  the  Intention  of  either 
party  with  respect  to  the  resale  of  the  goods. 

In  Starace  v.  Koasl.  69  Vt.  303.  37  Atl.  1109, 
it  expressly  appeared  that  the  purchaser  did  not 
intend  to  make  an  unlawful  use  of  the  liquor. 
The  Vermont  Btatutcs,  at  the  time  of -the  sales 
Involved  in  these  oases,  made  It  unlawful  to  sell 
spIrltQOus  liquor  in  the  state  except  as  pro- 
vided by  statute,  although  the  purchaser  In- 
tended to  make,  and  did  make,  a  lawful  use  of 
It  (Vt.  Stat,  f  4490)  ;  and  prohibited  recovery 
for  intoxicating  liquor,  or  the  value  thereof,  ex- 
cept such  as  was  sold  or  purchased  In  accord- 
ance with  the  provisions  of  the  sUtute  (Vt  Stat. 
}  4464).  It  would  seem  that  It  might  have  been 
plausibly  argued  that  the  second  provision  ap- 
plied, altbough  the  sale  was  not  made  within  the 
state,  though  It  was  held  in  Orcott  v.  Nelson,  1 
Gray,  636,  that  a  similar  statutory  provision 
did  not  apply  to  a  sale  of  liquors,  made  In  an- 
other state  without  any  fraudulent  view  to  their 
resale  In  Massachusetts,  although  the  purchaser 
was  a  resident  of  MasBachusetts  and  the  order 
for  the  liquors  waa  sent  from  that  state.  The 
deciaionti  In  the  Vermont  cases,  however,  are  not 
based  oijon  the  second,  bat  upon  the  first,  of  the 
statutory  provisions  referred  to.  That  the  court 
proceeded  upon  the  assumption  that  the  case 
came  wltliin  the  first  provision  Is  apparent  from 
the  fact  that,  in  reply  to  the  objection  that  the 
contract  was  made  in  New  York,  the  court  said 
that  It  waa.  In  part  at  least,  made  in  Vermont, 
and  that  that  prevented  recovery  as  effectually 
as  though  it  bad  been  wholly  made  there.  The 
only  basis  for  the  statement  that  the  contract 
was  made  in  part  In  Vermont  is  that  the  order 
was  solicited  there.  The  court  cites,  as  author- 
ity for  Its  iiosltlon,  the  cases  of  Backman  v. 
Wright,  27  Vt  187.  9.)  Am.  Dec.  187,  and  Back- 
man  V.  Mussey,  31  Vt.  547,  infra.  It  Is  not  ap- 
parent, however,  how  those  cases  support  that 
position,  since  they  were  decided  upon  the  as- 
sumption that  the  vendee  intended  to  keep  or  re- 
sell the  liquor  In  Vermont  In  violation  of  its  law, 
while  the  nssnmption  In  Btarace  v.  Rossi,  69  Vt. 
303,  37  Atl.  1109.  wAs  that  the  vendee  intended 
to,  and  did,  make  a  lawful  use  of  the  liquor. 
The  position  taken  in  Starace  v.  Rossi,  that  a 
statute  which  provides  that  It  shall  be  unlawful 
to  "sell"  liquor  In  the  state  includes  the  mere 
«1  L.  B.  A. 


solicitation  of  the  order  In  the  state  when  it  l» 
accepted  and  the  gooda  are  delivered  elsewhere, 
is  clearly  opposed  to  the  great  weight  ofauthor- 
ity. 

When,  in  addition  to  the  fact  that  the  order 
was  solicited  In  the  state.  It  appears  that  it  wa» 
so  solicited  with  knowledge  on  the  part  of  the' 
vendor,  actual  or  Imputed  to  him  throu;^  hta- 
agent  that  the  vendee  Intended  to  keep  or  re- 
sell tbe  liquor  In  violation  of  law,  the  question 
assnmes  a  different  aspect. 

As  pointed  out  in  nibdiTisIon  r.,  mpra,  and  as- 
more  fully  shown  in  subdivision  V.,  infra,  the- 
right  to  maintain  the  action  may  be  denied  upon 
tbe  grounds  of  public  policy,  even  though  neither 
tbe  completed  sale,  nor  any  of  tbe  preliminary 
steps  leading  thereto,  fall  within  the  condemna- 
tion of  the  prohibitory  or  regulative  law  of  the- 
forum.  Now,  at  least  upon  the  assumption  that 
the  entire  transaction  from  the  solicitation  at 
the  order  to  the  consummation  of  the  executeiT 
sale  by  the  delivery  of  the  goods  took  place  in 
another  state,  the  weight  of  authority  Is  that 
mere  knowledge  by  the  vendor  of  the  unlawful 
purpose  to  keep  or  resell  the  liquor  at  the  forum 
in  violation  of  Its  sutute  does  not  conatitute- 
such  an  act  of  participation  In  that  unlawful 
purpose  as  to  defeat  an  action  for  the  purchase- 
price  upon  the  STOund  of  public  policy,  yet  there 
Is  some  ground  for  a  distinction  when  it  appears, 
that,  with  such  knowledge  of  tbe  vendee's  un- 
lawful purpose,  the  vendor  solicited  and  obtalnecT 
his  order  within  tbe  state.  As  already  pointed 
out  New  Hampshire  has  adopted  a  sUtute  cov- 
ering such  a  case ;  and,  even  in  the  absence  of 
such  a  stat'ite.  the  earlier  casea  In  Vermont 
seem  to  bold  that  under  such  circumstance^ 
the  action  will  not  lie. 

in  Territt  v.  Eartlett  21  Vt  184 ;  Smith  t. 
Allen,  23  Vt.  298 ;  and  Converse  v.  Foster,  32 
Vt  828, — the  court  refused  to  entertain  an  ac- 
tion for  the  purchase  price,  although  the  deliv- 
ery took  place  In  another  state,  because  the  or- 
der was  given  and  accepted  In  Vermont  witl» 
knowledge  that  the  vendee  Intended  to  resell  the- 
liqnor  in  that  state  in  violation  of  law.  If  these- 
cases  stood  alone,  their  citation  in  this  subdivi- 
sion would  not  be  appropriate  because  the  ex- 
ecutory contracts  were  consummated  by  ac- 
ceptance of  the  order  in  Vermont.  In  Backman 
V.  Wright  27  Vt  187,  65  Am.  Dec.  187.  and 
Backman  v,  Unssey,  31  Vt  647.  however,  where- 
the  court  likewise  refused  to  entertain  the  ac- 
tion, it  does  not.  expressly  at  least  appear  that 
the  order  was  accepted  In  Vermont,  though  it 
does  appear  that  it  was  solicited  there  witb 
knowledge  of  tbe  vendee's  unlawful  purpose. 

And  In  McConihe  v.  UcMann,  27  Vt.  9S.  where- 
the  court  refused  to  entertain  the  action,  the- 
agent's  acts  were  subject  to  the  approval  of  the- 
vendor ;  and  the  court  said  that  it  was  Imma- 
terial whether  the  purchase  was  Anally  consum- 
mated in  V  ermont  or  New  York. 

The  latter  decision  is  ^pressly  put  upon  the- 
ground  that  the  vendor  was  aiding  the  purchaser 
to  violate  the  law  of  Vermont  with  knowledge- 
that  it  wan  his  intention  to  do  so.  This  seema 
to  be  the  true  ground  of  all  tbe  earlier  Vermont 
cases  ;  and  it  will  be  observed,  therefore,  they  do- 
not,  like  the  later  Vermont  cases,  rest  upon  the 
mere  fact  that  the  order  was  solicited,  or  even 
that  it  was  solicited  and  accepted,  within  the 
state.  While  tbe  distinction  Is  not  alluded  to  by 
the  court  and  while  some  of  tbe  earlier  cases 
are  cited  as  authority  for  the  decision  In  Star- 
ace V.  Rossi,  69  Vt.  303,  37  Atl.  1109,  the  earlier- 
and  later  decisions  seem  to  rest  upon  differrat 
principles.  In  tbe  earlier  cases  the  vendor's: 
participation  in  the  vendee's  unlawful  purpose^ 
by  soliciting  his  order  within  the  state  with 
knowledge  of  such  purpose,  seems  to  be  InvokeA 
lor  tbe  purpose  of  Justifying  tbe  court  In  refus- 
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lag.  upon  th«  grouods  oF  puhllc  policy,  to  enter- 
tain the  action.  Otherwise,  wh^  make  a  point 
of  the  TendM's  unlawful  purpose  and  the  ven- 
dor's knowledge  of  It?  So  far  as  appears,  the 
prohibitory  or  regulative  atatnte  of  Vermoat 
made  no  distinction  with  reference  to  the  Inten- 
tion of  the  parties.  In  the  later  cases,  the  de- 
cision Is  uot  put  upon  the  ground  of  public  pol- 
icy, but  upon  the  ground  that  the  transaction  be- 
tween the  Teodor  and  vendee  fell  within  the  pro- 
hibitory atatnte  because  one  ot  the  elemmta  of 
that  transaction  (e.  g.,  the  solicitation  of  the 
•order)  had  Its  situs  wltblo  the  state ;  end  In 
that  view  the  Intention  of  the  vendee  with  ref- 
■erence  to  the  subaequent  disposition  of  the  liquor 
was  wholly  immaterial. 

In  WUmn  v.  Stratton,  47  Me.  120,  tbe  court 
held  that  the  sale  was  completed  In  Maine,  but 
Intimated  that,  even  if  It  had  been  completed  la 
MasaachusettB,  there  could  have  been  no  recov- 
■ery,  since  the  vendor  sent  his  agent  Into  tbe 
«tate  to  solicit  orders  for  liquor  to  be  sold  in 
the  state  In  violation  of  law. 

In  Fuller  v.  Leet.  69  N.  H.  163,  however,  it 
was  held  that  the  sollcltlog  and  receiving  or- 
ders Id  New  Hampshire  for  the  purchase  of  11- 
-quor  to  be  delivered  In  aaotber  state,  prior  to 
the  act  of  July  18.  1876,  prohibiting  tbe  taking 
of  snch  orders,  did  not  invalidate  the  sale,  al- 
though the  seller  knew,  or  had  reasonable  cause 
to  believe,  that  tbe  purchaser  was  intending  to 
sell  the  liquor  Is  violation  of  the  laws  ot  New 
HampAlre. 

A  foreign  merchant  selling  goods  to  residents 
of  Connecticut  Is  not  bound  to  ascertain  whether 
his  purchaser  has  legally  complied  with  the  lo- 
■cal  license  law ;  nor  la  he  bound,  when  employ- 
ing a  resident  of  Connecticut  to  procure  orders 
for  the  sale  of  his  goods  npon  commission  on 
orders  approved  by  the  principal,  to  ascertain 
whether  tbe  person  so  employed  has  qualified 
himself  to  transact  the  busloess.  J.  &  J.  Eager 
Co.  V.  Burke.  74  Conn.  534,  Bl  Atl.  644. 

V.  Public  policv  of  forum;  intention  to  violate 
prohibitory  aiatute  of  forum. 

Upon  general  question  as  to  ri^t  to  recover  price 
of  property  sold  for  unlawful  use,  see  note  to 
Graves  v.  Johnson  (Mass.)  16  L.  R.  A.  834. 

Assuming  that,  by  the  application  of  the  prln- 
■clples  and  rules  above  stated  tbe  sate  has  been 
located  In  another  state  by  tbe  law  of  which  It 
la  valid,  and  that  no  step  preliminary  to  the 
•completed  contract  was  taken  at  tbe  forum  In 
violation  of  its  law,  the  court  of  tbe  forum  will 
not  refuse  to  entertain  an  action  for  the  pur- 
cbane  price  merely  because  tbe  sale.  If  made  at 
the  forum,  would  have  been  invalid,  unless,  un- 
der the  cireumstajiees  of  the  particular  case,  It 
would  be  contrary  to  the  public  policy  of  tbe 
forum  to  do  so.  So  much  Is  implied  In  the  cases 
cited  in  subdivision  II.,  aupra.  In  which,  after 
tbe  sale  had  been  located  In  the  other  state,  tbe 
render  waa  allowed  to  maintain  his  action  at 
the  foruu  to  recover  the  purchase  price,  not- 
withstanding that  if  the  sale  had  been  made  at 
the  forum  it  would  have  been  invalid,  and  there- 
fore would  not  have  supported  such  an  action. 
But  even  assuming  that  the  entire  transaction, 
from  the  solicitation  of  the  order  to  the  consum- 
mation of  the  executed  contract  by  the  delivery 
of  the  goods,  took  place  In  another  state  where 
the  sale  waa  valid,  the  court  of  the  forum  may 
nevertheless  refuse  to  entertain  tbe  action  upon 
the  ground  that  It  would  be  contrary  to  the  pub- 
*  He  policy  of  the  forum  to  do  ao.  Since  the  leg- 
lalature  of  the  state,  snhject  to  the  Federal  and 
state  Conatltntlons,  has  complete  control  of 
-questions  relating  to  the  enforcement,  in  the 
courts  of  the  state,  of  contracts  and  sales  made 
In  other  statea.  it  may,  except  aa  restrained  by 
■constitntional  provlaions,  npon  the  ground  of 
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I  public  policy,  forbid  the  maintenance  of  an  ac- 
'  tlon  for  the  purchase  price  of  Intoxicating  li- 
quors sold  in  another  state  and  valid  by  the  law 
of  that  state,  wltbont  reference  to  any  Intention 
upon  the  part  of  either  vendor  or  vendee  to  vio- 
late tbe  law  of  the  forum. 

Thus.  Dearborn  v.  Holt.  41  Me.  120,  under  tbe 
sweeping  terms  of  a  statute  which  provided 
that  no  action  shall  be  maintained  In  the  state 
for  intoxicating  liquor  sold  in  any  other  state, 
held  that  an  action  would  not  lie  although  there 
was  no  proof  that  tbe  liquors  were  used  or  in- 
tended for  unlawful  use  or  sale  In  Maine.  That 
wait  nn  extreme  exercise  of  legislative  power, 
and  goes  beyond  the  statutes  In  most  statea  on 
this  snhJcct. 

Mass.  Ocn.  Stat.  chap.  86,  |  61,  provided  that 
no  action  should  be  maintained  for  tbe  price  of 
liquor  sold  in  any  other  state  for  the  purpose 
of  being  brought  into  Massachusetts  to  be  kept 
there  or  sold  In  violation  of  law  under  such  cir- 
cumstances that  the  vendor  would  have  reason- 
able cause  to  believe  that  the  purchaser  enter- 
!  talned  such  Illegal  purpose. 

Mere  knowledge  of  the  vendor's  unlawful  lo- 
I  lention  was,  of  course,  sufflclent,  under  this  stat- 
ute. Bllgb  V.  James.  6  Allen,  570.  But,  even 
under  this  statute,  it  was  necessary  to  prove 
that  the  vendee  In  fact  entertained  the  unlawful 
purpose,  and  it  was  not  enough  to  prove  merely 
that  the  vendor  had  reasonable  cause  to  believe 
that  the  former  entertained  such  purpose,  with- 
out proving  that  he  did  in  fact  entertain  It. 
Pinch  V.  Mansfield,  07  Mass.  80 ;  Savage  v.  Mai- 
lory.  4  Allen.  402;  Ely  v.  Webater,  102  Maaa. 
304. 

Under  the  foregoing  statute,  it  was  held  In 
Suit  V.  Woodball,  113  Mass.  301,  that.  If  an 
agent  employed  to  negotiate  sales  of  Intoxicating 
liquor  knew,  or  had  reasonable  cause  to  believe, 
that  tbe  buyer  intended  to  sell  the  liquor  pur- 
chased In  violation  of  law.  the  seller  was  affected 
by  such  notice,  and  the  sale  was  Illegal,  though 
completed  In  another  state. 

lu  Charlton  v.  Donnell.  100  Mass.  229,  It  was 
held  that  an  inference  that  one  who  sold  intoxi- 
cating liquors  in  another  state  to  a  resident  of 
Massachusetts  bad  reasonable  cause  to  believe 
that  the  purchaser  Intended  to  sell  them  In 
Massachusetts-  In  violation  of  its  law  was  Justi- 
fied by  evidence  that  the  purchaser,  who  was  a 
retailer  of  liquors,  told  the  seller  on  one  occaaaloo 
that  he  wanted  an  assortment  of  llqnors  snltable 
to  be  twld  from  the  bar;  at  another  time  spoke 
of  retailing  by  the  glass;  at  another,  told  the 
^teller  that  he  had  been  prosecuted,  and  should 
have  to  give  up  the  business  and  return  some  of 
the  liquor  to  the  seller  :  and  other  evidence  that 
the  seller  knew  that  there  was  a  prohibitory  li- 
quor law  In  Massacbusetts  which  rendered  the 
sale  of  liquor  to  be  drunk  on  the  premlaes  ille- 
gal. The  court  said  it  waa  Immaterial  whether 
he  knew  the  exact  provision  of  Oie  statute  or 
not. 

Mass.  Gen.  Stat.  chap.  86.  {  61.  was  repealed 
by  Mass.  Stat.  1868.  chap.  141.  It  was  re-en- 
acted by  Mass.  Stat.  1860,  chap.  415,  |  63 ;  but 
tbe  last  statute  did  not  have  a  retroactive  ef- 
fect, and  applied  only  to  future  sales.  Hotch- 
klBS  V.  Finan,  105  Mass.  86.  The  last  statute 
was  repealed  by  act  of  1875,  chap.  09,  f  22. 
Llndsey  v.  Stone.  123  Mass.  332. 

Mass.  Gen.  Stat.  chap.  86,  |  61,  attected  the 
remedy  only,  and  not  the  cause  of  action ;  and 
Its  repeal  before  the  commencement  of  an  ac- 
tion for  tbe  purchase  price  of  llqnor  sold  put 
the  defense  back  again,  upon  the  principles  of 
common  law.  Ely  v.  Webster,  102  Maae.  304; 
Ilotchkiss  V.  Finan.  105  Mass.  86. 

When  the  question  depends  upon  principles  of 
common  law.  In  order  to  defeat  such  an  action 
upon  the  gronnds  of  public  policy  the  vendee 
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mast  bave  parchued  the  liquor  wltb  th«  Intui- 
tion to  bold  or  resell  It  In  violation  of  the  law 
of  the  fonun,  aad  the  vendor  mnst,  at  least, 
have  known  of  such  Intention. 

Thus,  Torrej  t.  Corliss,  33  Me.  8S3,  which  In- 
volved a  sale  made  prior  to  the  Maine  itatotea 
referred  to  In  Dearborn  v.  Holt,  41  Me.  120 ;  and 
Barnard  v.  Field,  46  Ue.  626,  which  seems  to 
have  been  decided  after  the  repeal  of  that  stat- 
ute, held  that  an  action  might  he  maintained  in 
Maine  for  the  price  of  Intoxicating  Uqaor  sold 
In  another  state  In  confonnlty  with  Its  laws,  to 
a  citizen  of  Maine,  where  the  evidence  failed  to 
show  that  the  seller  even  knew  that  the  purchas- 
er Intended  to  resell  the  liquor  In  Maine  In  vio- 
lation of  Its  law.  It  Is  true  that  In  Meservej  v. 
Gray,  56  Me.  640,  and  Pollard  v.  Allen,  96  Me. 
466,  52  Atl.  924,  It  was  held  that  the  action 
would  not  He,  If  the  purchaser  Intended  to  resell 
the  liquor  In  Maine  In  violation  of  Its  law,  even 
though  the  vendor  did  not  know  of  such  Inten- 
tion. At  the  time  of  the  sales  Involved  In  these 
cases,  however,  the  Maine  statate  forbade  the 
collection  of  a  claim  for  Intoxicating  Ilqaor  nld 
In  another  state  to  an  Inhabitant  of  Maine.  If 
the  latter  Intended  to  resell  the  same  In  Maine 
eontrarr  to  law,  without  expressly  making  the 
seller's  knowledge  of  the  purchaser's  unlawful 
purpose  a  condition. 

By  the  rules  of  common  law  knowledge  on  the 
part  of  one  who  sold  intoxicating  liquor  In  an- 
other state  to  a  resident  of  Massachusetts  that 
the  liquor  was  to  be  sold  or  used  by  the  buyer  In 
violation  of  the  law  of  Massachiuetts  li  aeces- 
eary  to  deprive  him  of  his  right  to  recover  the 
price.  Reasonable  cause  to  believe  that  such  was 
the  buyer's  Intention  Is  not  enough.  Ely  v.  Web- 
ster, 102  Maea  304 ;  Hotchklss  v.  Flnan,  105 
Mass.  86 ;  Llndsey  v.  Stone,  123  Mass.  332 ; 
Adams  V.  Coutllard,  102  Mass.  167. 

The  mere  fact  that  the  parties  who  purchased 
liquor  In  Sew  Yoi^  were  grocera  and  liquor 
dealers  In  Masaacbnsetta,  and  tbat  the  sellers 
knew  It,  does  not  necessarily  prove  knowledge 
on  the  part  of  the  sellers  that  the  purchasers  In- 
tended  to  sell  the  liquor  again  Illegally.  Frank 
V.  O'Nell,  126  Man.  47S. 

In  Starace  v.  Rossi,  69  Tt  803,  87  Atl.  1109, 
and  other  Vermont  cases,  aupra,  IT.,  the  court 
refused  to  entertain  the  action  without  refer- 
ence to  the  Intention  of  either  party  to  violate 
or  evade  the  law  of  the  foram,  though  both  the 
executory  and  executed  contracts  were  com- 
pleted in  another  state ;  but  these  decisions,  as 
before  pointed  out,  rest,  not  upon  the  ground  of 
public  policy,  but  upon  the  ground  tbat  the  pro- 
hibitory statute  covered  the  solicitation  of  or- 
ders within  the  state. 

According  to  the  we^ht  of  authority.  In  the 
absence  of  statute,  not  even  knowledge  alone  of 
the  vendee's  unlawful  Intention  is  suffldent  to 
defeat  recovery,  but  tbe  vendor  must  have  par- 
ticipated in  that  intention,  or  in  some  way,  be- 
yond tbe  mere  sale,  have  done  something  to  as- 
sist or  fadlltate  the  violation  of  law,  or  at  least 
have  made  the  sale  with  a  view  to  such  resale  by 
the  vendoe  in  violation  of  law.  See,  upon  this 
question,  the  cases  cited  In  the  note  to  Graves  v. 
Johnson  (Mass.)  16  L.  B.  A.  834. 

Id  addition  to  the  cases  cited  In  tbat  note,  the 
above  statement  of  tbe  role  is  supported  by  the 
following  cases  t  Sortwell  v,  Hughes,  1  Curt.  C. 
C.  244,  Fed.  Cas.  No.  13.177 ;  Bowman  Dlstlll- 
Ing  Co.  V.  Nutt,  34  Kan.  T24.  10  Pac.  163; 
Durkee  v.  Moses,  67  N.  H.  116,  28  Atl.  793  ;  Tor- 
rey  v.  Corliss,  83  Me.  338  ;  Banchor  v.  Cllley,  38 
Me.  653. 

That  tbe  vendor  In  a  sale  of  liquor  made  in 
another  state  was  Informed,  or  believed,  that 
tbe  vendee  Intended  to  resell  the  liquor  in  viola- 
tion of  the  laws  of  New  Hampshire,  does  not 
prevent  the  maintenance  of  an  action  In  the  lat- 
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ter  state  fi>r  the  recovery  of  tbe  purchase  price 
of  tbe  liquor.    Corning  v.  Abbott,  54  N.  H.  409. 

Dater  v.  Barl,  3  Gray,  482,  was  an  action  In 
Massachusetts  to  recover  the  purchase  price  of 
liquor  purchased  in  New  Xork  by  a  realdent  of 
New  York,  for  tbe  purpose,  known  to  both  par- 
ties, of  being  resold  by  the  purchaser  at  retail 
In  violation  of  the  law  of  New  York.  The  entire 
transaction  took  place  In  New  York,  and  the 
court  held  that  its  validity  must  be  determined 
by  die  law  of  New  York,  and  then  applied  the 
rule,  as  held  by  the  courts  of  that  state,  that  the 
mere  knowledge  by  the  seller  of  the  purchaser'a 
unlawful  Intention  was  not  sufficient  to  prevrat 
a  recovery  of  tbe  purchase  price. 

In  Gassett  t.  Godfrey,  26  N.  H.  415,  tbe  court 
said  that  if  It  be  assumed,  for  the  purposes  of  tbe 
opinion  In  case  of  a  sate  made  in  another  state, 
that  knowledge  on  the  part  of  the  seller  that 
the  buyer  Intended  to  resell  the  liquor  In  viola- 
tion of  law  would  preclude  recovery  of  the  pur- 
chase price  (as  to  which  tbe  court  expressed  no 
opinion),  ancb  knowledge  could  not  be  inferred 
from  the  mere  fact  tbat  he  knew  tbat  tbe  pur- 
chaser Intended  to  sell  the  liquor  In  Hassaebu- 
settB,  in  the  absence  of  evidence  that  he  knew 
the  latter  Intended  to  do  so  without  a  license  or 
otherwise  contrary  to  law. 

In  Knowlton  v.  Doherty.  ST  Me.  518.  88  Ati. 
18.  It  was  held  tbat  tbe  mere  knowledge,  imputed 
to  the  vendor  through  his  agent,  that  the  pur- 
chaser intended  to  resell  the  liquor  in  Maine  in 
violation  of  law,  prevented  tbe  maintenance  of 
an  action  to  recover  tbe  purchase  price,  not 
withstanding  that  the  sale  was  made  in  another 
state  and  was  valid  by  the  law  of  that  state,  and 
it  was  expressly  found  that  the  vendor  did  not 
participate  In  the  seller's  unlawful  intention, 
and  did  nothing  beyond  the  mere  sale  to  assist 
or  facilitate  tbe  Illegal  act  Bot  the  decision  Is 
expressly  based  on  the  language  of  the  Maine 
statute,  which  expressly  provides  that  no  ac- 
tion shall  be  maintained  upon  any  claim  for  In- 
toxicating liquors  purchased  out  of  the  state 
with  Intention  to  sell  tbe  same,  or  any  part  there- 
of, in  violation  of  the  law  of  Maine.  Tbe  court 
said:  "Were  It  not  for  the  statute  which  ex- 
pressly forbids  the  maintenance  of  such  an  ae< 
tlon  the  price  could  be  recovered,  such  a  sale 
not  being  Invalid,  even  if  the  vendor  knew  that 
the  purchaser  Intended  to  put  tbe  thing  sold  to 
an  illegal  use,  unless  he  participated  In  that  In- 
tention or  In  aome  way,  beyond  the  mere  sale, 
did  something  to  assist  or  facilitate  the  violation 
of  law,  or  at  least,  in  the  language  of  some  of 
the  cases,  made  the  sale  with  tbe  knowledge  tbat 
the  thing  sold  was  to  be  resold  by  the  purchaser 
In  another  state  contrary  to  Its  laws,  and  with 
a  view  to  such  resale." 

In  some  of  the  earlier  caseslnTermontctted  in 
subdivision  IT.,  supra,  It  was  held,  as  already 
shown,  that  knowledge  of  tbe  vendee's  unlawful 
purpose  was  sufficient  to  defeat  a  recovery  for 
the  purchase  price,  If  tbe  order  was  accepted  In 
the  state,  or  even  If  it  was  merely  solicited  In 
thf  state. 

The  general  proposition  that.  In  the  absence 
of  statute  to  that  effect,  mere  knowledge  by  tbe 
vendor  of  the  vendee's  unlawful  purpose  will  not 
prevent  a  recovery  of  the  purchase  price  of  li- 
quor. Is  supported  by  many  analagons  cases,  a 
few  of  which  are  cited  by  way  of  Illustration. 

Lord  MansOeld,  in  Holman  v.  Johnson,  1  Cowp. 
341,  laid  down  the  principle,  which  prevails  In 
England,  to  the  effect  that  an  action  will  lie  for 
goods  sold  abroad  If  the  delivery  was  complete 
abroad,  though  tbe  vendor  knew  tbat  they  were 
to  be  smuggled  Into  Elngland. 

Where  an  order  or  proposal  for  the  purchase' 
of  guano  Is  sent  by  letter  to  dealers  In  Georgia, 
who.  In  compliance  therewith,  ship  the  guano  on 
board  the  cars  In  tbat  state,  consigned  to  the 
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purcbftKr,  the  sale  le  complete  Id  Georgia,  and, 
If  valid  by  the  laws  of  that  state,  may  be  en- 
forced iDAtabama,DotwithBtandlDgtliat  the  sale 
woDld  be  Invalid  If  made  In  the  latter  state  for 
noncompliance  with  the  Inspection  laws.  Bolt 
T.  Uaybia,  S2  Ala.  '2G2. 

Mere  knowledge  by  the  vendor  of  oils  sold  In 
UlsBourl  to  a  resident  of  Arkansas  that  the  lat- 
ter intended  to  sell  the  oil  In  Arkansas  In  vlo- 
latira  of  Ita  statute  does  not,  of  Itself,  prevent 
a  recovery  of  the  purchase  price  in  the  latter 
state,  unless  the  seller  was  to  actively  partici- 
pate or  be  Interested  In  the  unlawful  sale  In 
that  state.  Parsons  Oil  Co.  t.  Boyett,  44  Ark. 
230. 

In  H'lntjre  v.  Parks,  3  Met  207,  the  court 
took  the  pMitlon  that  mere  knowledge  on  the 
part  of  one  who  sold  lottery  tickets  in  New 
York,  where  such  sale  Is  lawful,  that  the  buyer 
intended  Co  sell  them  In  Massachusetts  In  viola- 
tion of  the  law  of  the  latter  state,  did  not  pre- 
TOit  him  from  maintaining  an  action  In  Maua- 
diasetts  to  recover  possession  of  real  estate  un- 
der a  mortgage  assigned  to  him  by  the  parehaser 
to  secure  payment  of  a  note  given  for  the  lot- 
tery tickets. 

While  few,  If  any,  of  the  cases,  In  the  absence 
of  statute,  distinctly  affirm  without  qualification 
that  mere  knowledge  by  the  vendor  of  the 
vendee's  Intention  to  violate  tbe  law  of  the 
forum  by  the  subsequent  disposition  of  the  liquor 
will  prevent  the  former  from  maintaining  the 
action,  some  of  the  cases  have  attempted  verbal 
distinctions  upon  this  poiqt  which  seem  very 
tennotM. 

Thus,  In  Webster  v.  Hunger,  8  Oray,  584,  the 
court,  without  expressly  afTirmlng  that  mere 
knowledge  of  the  vendee's  Intention  was  suf- 
ficient to  prevent  the  action,  held  that  the  seller 
conld  not  recover  If,  when  he  sold  the  liquors 
In  the  other  state,  he  had  reasonable  cause  to 
believe  that  they  were  to  he*  resold  by  the  pur- 
chaser contrary  to  the  laws  of  MassachuBetts, 
and  tbe  sales  were  made  by  him  "with  a  view 
to  such  a  resale."  So  far  as  the  words  quoted, 
considered  abstractly,  Imply  anything  In  addi- 
tion to  knowledge  of  the  vendee's  unlawful  In- 
tention, tbey  seem  to  refer  merely  to  the  ven- 
dor's mental  attitude  toward  the  transaction. 
As  a  matter  of  fact,  however,  In  the  case  cited 
the  court  pointed  out  that  In  one  of  the  writ- 
ten orders  the  Illegal  purpose  for  which  the 
liquor  was  wanted,  and  the  time  It  would  be 
wanted  for  that  purpose,  were  Indicated,  and 
the  seller  was  urged  not  to  fall  In  forwarding 
it  to  that  end.  The  Implication  seems  to  be 
that  the  seller  compiled  with  such  request,  and 
In  so  doing  aided  tbe  accomplishment  ot  the 
purchaser's  nnlawfut  purpose. 

So,  In  Graves  v.  Johnson;  156  Mass.  211,  15 
L.  R.  A.  S34,  SO  N.  K.  818,  the  court,  upon  a 
finding  of  fact  that  the  liquors  were  delivered 
In  Husacbasetta  to  a  Maine  hotel  keeper,  with 
a  view  to  their  being  resold  by  the  latter  In 
Maine  against  tbe  laws  of  that  state,  held  that 
the  contract  was  void,  although  the  violation 
of  the  Maine  law  was  not  the  controlling  In- 
dneement  to  the  aale,  which  was  made  prtmar- 
lly  for  the  money  received.  Upon  a  second  trial 
of  the  foregoing  case,  the  finding  was  that  the 
seller's  agent  supposed,  rightly,  that  the  pur- 
chaser Intended  to  resell  the  liquors  In  Maine 
onlawfully,  but  that  tbe  sellers  and  their  agent 
were,  and  were  known  by  tbe  purchaser  to  be. 
Indifferent  to  what  he  did  with  the  goods,  and 
to  have  no  other  motive  or  purpose  than  to  sell 
them  In  Massachusetts  lu  tbe  usual  course  ot 
busineaa.  Upon  the  changed  finding,  It  was  held 
(176  Mass.  53,  eo  N.  E.  88S)  that  the  action 
could  be  maintained. 

It  will  l>e  observed  that  the  opinion  upon  the 
second  appeal  In  the  last  case  does  not  repudl- 
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ate  the  distinction  between  a  sale  with  knowl- 
edge of  tbe  purchaser's  nnlawfnl  Intention  to 
resell  contrary  to  law,  and  a  sale  by  tbe  vendor 
"with  a  vliw  to  aach  a  resale"  by  the  pnrehaser, 
Tbe  court  said :  "All  that  Is  necessary  for  ut 
to  say  now  Is  that.  In  our  opinion,  a  sale  other- 
wise lawful  is  not  connected  with  subsequent 
unlawful  conduct  by  the  mere  fact  that  the 
seller  correctly  divines  the  buyer's  unlawful  In- 
tent closely  enough  to  make  the  sale  unlawful. 
It  will  be  observed  that  the  finding  puts  the 
plaintiffs*  knowledge  of  the  defendant's  Intent 
no  higher  than  an  uncommontcated  Inference  as 
to  what  the  defendant  was  likely  to  do.  OC 
course  tbe  defendant  was  free  to  change  his 
mind,  and  there  was  no  communicated  desire  of 
the  plaintlfls  to  co-operate  with  the  defendant's 
present  Intent,  such  as  was  supposed  In  the 
former  decision,  but,  on  the  contrary,  an  under- 
stood indifference  to  everything  beyond  an  or- 
dinary sale  in  Massachusetts." 

The  distinction  suggested  by  the  finding  In 
the  last  case  was  adopted  In  Fuller  v.  Hunt,  182 
Mass.  2U9,  05  N.  E.  3&0,  though  that  case  did 
not  involve  a  sale  made  in  another  state  to  a 
resident  of  Massachusetts,  but  a  sale  made  by  a 
wholesale  dealer  In  Hassadiuietts  to  a  retailer 
also  doing  business  In  Massachusetts. 

In  Reynolds  v.  Oeary,  26  Conn,  179,  decided 
under  a  statate  expressly  providing  that  no  ac- 
tion could  be  maintained  for  liquor  sold  In  any 
other  state  "with  Intrat  to  enable  any  peraon 
to  violate  any  of  the  provisions  of  this  act,"  the 
court,  referring  to  a  sale  of  liquor  made  in  New 
York  to  a  party  who  resold  the  same  in  viola- 
tion of  tbe  law  of  Connecticut,  said  that  had 
there  been  on  the  part  of  tbe  vendors  no  more 
that  an  opinion  or  knowledge  that  tbe  purchase 
was  made  with  the  intent  of  bringing  the  li- 
quors to  Connecticut  for  sale,  the  sale  would 
not  have  been  void,  but  that  the  record  showed 
a  very  material  fact  beyond  this.  The  court 
which  tried  the  case  found  as  a  fact  that  the 
sale  was  made  with  a  knowledge  on  the  part  of 
the  vendors  that  the  liquors  were  to  be  sold  by 
defendants  In  Connecticut,  contrary  to  the  pro- 
visions of  the  Connecticut  act,  and  with  Intent 
on  the  part  of  the  vendors  to  enable  the  defend- 
ant to  violate  that  act.  The  evidrace  upon 
which  the  latter  part  of  the  finding  Is  based 
does  not  appear,  but  It  would  seem  from  the 
opinion  that  tn  warrant  such  a  finding  there 
must  have  been  something  beyond  mere  knowl- 
edge by  the  vendors  of  the  purchaser's  Intent  to 
resell  liquor  in  violation  of  the  act. 

In  Flsbel  V.  Bennett,  56  Conn.  40,  12  Ati.  102, 
however,  the  trial  court  expressly  charged,  and 
the  appellate  court  seems  to  have  assumed,  that 
the  seller's  knowledge  of  the  buyer's  unlawful 
purpose  would  defeat  a  recovery  under  such 
statute. 

In  Towa,  under  a  substantially  similar  stat- 
ute, it  has  been  held  that  while  mere  knowledge 
of  the  purchaser's  unlawful  Intention  to  resell 
the  liquor  In  Iowa  contrary  to  law  Is  not  enough 
to  avoid  or  vitiate  the  contract,  it  la  a  fact 
from  which  the  Jury  may  infer  the  Intention 
contemplated  by  the  statute, — especially  when 
the  other  clrcnrostances  attending  the  manner 
of  Bciiulring  that  knowledge  tend  to  support 
such  Inference.  Tefiler  v.  Shipman,  33  Iowa, 
1»4,  11  Am.  Itep.  118;  Wind  v.  Her.  93  Iowa. 
310,  27  R.  A.  210,  61  N.  W.  1001 ;  Davto  v. 
Bronson,  0  Iowa,  410;  Klndskoff  v.  Cnrran,  84 
Iowa,  S26. 

A  sale  of  Intoxicating  liquors,  made  In  an- 
other state  for  tbe  purpose  and  with  the  Intent 
to  enable  tbe  purchaser  to  violate  the  law  of 
Iowa  for  the  suppression  of  Intemperance,  Is 

void.  It  Is  otherwise  when  not  made  for  that 
purpose.  Dalter  v.  Laue,  13  Iowa,  538.  The 
court  said  that  there  was  no  proof  to  support 
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the  allegation  of  sucb  loteat.  nor  even  thst  tbe 
vendor  had  an;  knowledge  of  the  ezlsteace  of 
the  Iowa  law. 

In  WhUIock  v.  Workman.  ITi  Iowa,  351,  an 
effort  was  made  to  show  that  a  sale  of  lotoxl- 
catlDR  llqaota,  executed  lieyond  the  llmltR  of 
the  state,  was  made  for  the  purpose  of  enabling 
tbe  vendee  to  violate  tbe  Iowa  act  relating  to 
tbe  suppression  of  intemperance.  Tbe  court 
evidently  regarded  the  testimony  of  one  of  the 
Tcndors  that,  at  the  time  of  the  aale,  neither 
he,  nor  any  member  of  his  Arm,  knew  of  tbe 
Iowa  statute  In  question,  as  strongly  tending  to 
negative  any  Intent  to  aid  In  tbe  violation  of 
the  statute,  if  sot  absolutely  conclusive  on  that 
point. 

Seeond  Nat.  Bank  v.  Curren,  36  Iowa,  555, 
Involved  two  sales  of  liquor  by  a  Kentucky  Arm 
to  a  resident  of  Iowa.  One  of  the  sales  took 
place  In  luwa  and  the  other  In  Kentucky.  With 
reference  to  tbe  Iowa  sale,  the  court  said  that 
it  would  be  held  Illegal  without  showing  any 
Intent  upon  the  part  of  the  vendor  to  enable 
tbe  buyer  to  violate'  tbe  law ;  but  that  auch  a 
sbowloK  was  necessary  In  order  to  Invaltdate 
the  Kentucky  sale.  Tbe  court  further  held  that 
the  mere  knowledge,  by  tbe  vendor,  of  tbe  Iowa 
statute  would  not  Invalidate  the  Kentucky  sale : 
that  there  must  have  been  an  Intent  on  the  part 
of  the  seller  to  enable  the  buyer  to  violate  some 
provtston  of  tbe  Iowa  stattite,  and  that.  In  ad- 
dition to  a  knowledge  of  tbe  Iowa  statute,  it 
must  appear  that  the  seller  knew  tbat  tbe  li- 
quors were  to  be  sold  la  Iowa  In  violation  of 
law. 

Whether  or  not  any  sound  distinction  can  be 
based  upon  tbe  mere  mental  attitude  of  tbe 
vendor  towards  the  vendee's  known  purpose  to 
violate  the  law  of  the  forum.  In  tbe  absence  of 
any  overt  act  designed  to  aid  In  tbe  accomplish- 
ment of  such  purpose.  It  Is  clear  that  If  by  any 
act,  other  than  tbe  sale  of  tbe  liquor  and  the 
acts  incidental  to  sucb  sale,  the  vendor  lends  bis 
aid  to  tbe  nccomplisbment  of  such  unlawful  pur- 
pose, he  cannot  recover  the  purchase  price.  See, 
upon  this  [>olnt,  the  cases  cited  in  the  last  sub- 
division or  the  note  to  Uravea  v.  Johnson 
(Mass.)  15  L.  n.  A.  834. 

It  Is  no  defense  to  an  action  in  one  state  for 
the  recovery  af  the  purchase  price  of  liquors 
■old  In  another  state  to  a  resident  of  the  former 
state,  that  the  seller  knew  that  they  were  pur- 
chased to  he  sold  In  the  former  sUte  Id  viola- 
tion of  tbe  law  of  tbat  state,  provided  It  was  not 
a  part  of  Ihe  contract  tbat  they  should  be  used 
for  that  purpose ;  and  provided,  also,  tbat  the 
seller  neltlier  did,  nor  agreed  to  do.  anything  In 
eld  or  furtberance  of  the  unlawful  design  be- 
yond tbe  mere  sale,  with  knowledge  of  the  Intent 
of  the  purchaser.  Green  v.  Collins,  3  Cliff.  404, 
Fed.  Cas.  No.  5,7.-5. 

The  validity  of  a  sale  of  intoxicating  liquors 
1b  determined  by  tbe  law  of  the  place  at  whlcb 
the  sale  was  made.  The  modlflcatlon  of  tbis 
rule  Is  tbat.  even  If  the  sale  would  be  valid 
where  made,  yet.  If  tbe  vendor  knowingly  aids 
the  vendee  in  conveying  the  liquor  so  sold  to  an- 
other sUte  or  place,  with  a  view  to  Its  being  re- 
sold by  the  vendee  contrary  to  the  laws  of  such 
state  or  place,  then  the  sale  would  be  Illegal. 
!'.  Schoenhofen  Urewlug  Co.  v.  Whipple  (Neb.) 
89  N.  W.  731.  This  was  an  action  to  recover 
upon  a  bond  for  the  purchase  price  of  liquor. 
The  sellers  In  this  case  did  business  in  Itllnols, 
but  tbe  sale  and  delivery  were  made  In  Nebraska. 

Where  the  sale  of  intoxicating  liquors  Is  com- 
pleted In  another  atate,  the  mere  knowledge  of 
the  seller  tbat  the  vendor  Intends  to  resell  them 
in  New  Hampshire  In  violation  of  Its  law  does 
not  prevent  him  from  maintaining  an  action  In 
tbe  latter  sUte  for  the  recovery  of  the  price; 
but  If  It  enters  at  all  as  an  ingredient  into  the 
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contract  between  the  parties  tbat  tbegoods  shall 
be  Illegally  sold,  or  that  the  seller  shall  do  some 
act  to  assist  or  facilitate  tbe  illegal  sale,  the 
contract  will  not  t>e  enforced.  Smith  v.  God- 
frey, 28  N.  H.  379,  61  Am.  Dec.  617;  Hill  v. 
Spear,  SO  N.  II.  253,  9  Am.  Rep.  2W. 

The  participation  by  tbe  vendor  must  be  ac- 
tive to  some  extent;  he  must  do  something, 
though  Indirectly,  In  furtherance  of  the  vendee's 
design  to  violate  tbe  law.  Mere  omission  to  act 
Is  not  enough,  but  positive  acta  In  aid  of  tbe  qd- 
lawful  purpose,  however  slight,  are  BUtDclent 
Gaylotd  V.  SoraKcn,  32  Vt.  110,  78  Am.  Dec.  154. 

One  who  sells  liquor  In  New  York  to  a  resi- 
dent of  Vermont,  and  intentionally  aids  the  pur- 
chaser In  evading  tbe  prohibitory  law  of  the  lat- 
ter state  by  forwarding  the  liquor  to  him  In  a 
sealed  or  disguised  form  calculated  to  accom- 
plish that  object,  cannot  recover  for  the  pur- 
chase price  of  liquor  In  Vermont,  even  though  It 
was  not  agreed  between  the  parties  prior  Co,  or 
at  tbe  time  of,  or  on  the  occasion  of,  tbe  sale, 
that  tbe  seller  would  thus  aid  tbe  purchaser. 
Atken  v.  Blalsdell,  41  Vt.  655. 

The  act  of  the  ^-endor  In  packing  tbe  llqnor  In 
sticb  a  manner  as  to  conceal  tbe  contents  of  the 
package,  and  tbns  assist  tbe  buyer  to  accomplish 
hia  unlawful  purpose,  is  such  a  participation  In 
the  nnlawfnl  purpose  as  to  defeat  a  recovery. 
Kelneman  v.  Sachs,  R3  Kan.  621.  52  Am.  Rep. 
347.  7  I'ac.  222;  Fisher  v.  I»rd,  63  N.  H.  514, 
3  Atl.  927. 

Bat  tbe  vendor's  omission  to  label  ormark  tbe 
packages  ao  as  to  indicate  the  contents  does  not 
constitute  such  a  participation  In  the  vendee's 

unlawful  doslgn  as  will  prevent  a  recovery  of  the 
purchase  prk-i".  Williams  v.  Davidson,  64  Kan. 
707.  08  I'ac.  650.  Nor  does  the  vendor's  omis- 
sion, at  tbe  purchaser's  request,  to  mark  the 
packajres  with  tbe  latter's  name  for  the  purpose 
of  preventing  a  seizure  of  .the  liquor  constltate 
suob  part  id  pn  lion.  Gayiord  v.  Soragen.  32  Vt. 
110.  76  Am.  l">ec.  134.  But  when.  In  connection 
with  sucb  omission,  tbe  vendor  marks  tbe  pack- 
ages wltb  a  private  mark,  so  tbat  the  purchaser 
will  instantly  know  tbe  packages  on  tbeir  ar- 
rival, and  be  enabled  to  remove  them  before  tlie 
officers  have  their  suspicions  awakened,  be  can- 
not recover  tbe  purchase  price.  Ibid. 

No  recovery  can  be  bad  for  intoxicating  li- 
quors shipped  into  Iowa  to  a  pbarmaclst  and 
sold  by  the  latter  as  a  beverage  In  violation  of 
tbe  state  statute,  where  tbe  seller,  knowing  of 
the  statute.  In  order  to  aid  In  evading  It,  for- 
warded some  of  tbe  liquors  In  concealed  pack- 
ages to  a  IlctitiouR  consignee,  and  furnished 
false  Invoices  to  aid  In  the  commissions  of  per- 
jury for  the  concealment  of  the  sales,  as  well  as 
In  other  rlolutlons  of  the  law,  although  the  sale 
of  the  liquor  would  In  Itself  M  legal.  Kobn  v. 
Mlicher,  10  L.  R.  A.  4.^9.  43  Fed.  641.  This  de- 
cision seems  to  be  upon  the  assumption  that  the 
sale  was  made  in  Illinois,  though  It  appears  that 
the  order  was  given  and  accepted  In  Iowa.  This 
case  was  decided  after  the  decision  In  I^ay  V. 
Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3  Inters. 
Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681  (original 
package  case),  and  before  the  passage  of  tbe 
Wilson  act.  The  court  said  that,  if  the  defense 
to  the  action  bad  been  based  solely  on  the  fact 
tbat  tbe  plaintiffs  bad  Imported  into  Iowa,  and 
sold  to  defendant  In  original  packages,  intoxicat- 
ing liquors,  then,  under  the  doctrine  announced 
in  I-elsy  v.  Hardin,  tbe  court  would  have  bem 
compelled  to  hold  that  to  Importatlona  of  tbat 
character  the  statute  ta  Iowa  was  not  applica- 
ble. Tbe  ground  of  tbe  decision  was  the  par- 
ticipation by  the  seller  la  the  purchaaer'a  pur- 
pose to  evade  the  law  of  Iowa. 

in  Uanchor  v.  Mansel,  47  Ue.  08.  the  act  of 
the  seller  In  cautioning  the  maater  of  the  vessel 
by  whlcb  the  llquora  were  shipped  against  the 
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danger  of  iheir  Belzure,  and  In  advising  him  how 
to  avoid  Buch  nelznre,  was  beld  a  ralBelmt  par- 
ticipation to  defeat  a  rMoverr. 

BecoTcry  tMck  of  porehaae  prlee. 

As  already  pointed  out,  a  refusal  of  the  court 
to  entertain  an  action  for  the  recovery  of  the 
jiurchsse  price  of  Uqnor  sold  In  another  state  by 
the  law  of  which  It  was  valid.  If  the  vendor  par- 
ticipated Id  the  vendee's  unlawful  Intention  to 
leep  or  rettell  the  Ilgnor  In  violation  of  the  stat- 
ute of  the  forum  prohibiting  or  regalatlng  the 
llqnor  tralBe.  rests,  not  upon  the  ground  that 
the  sale  is  Invalid,  bat  upon  the  ground  that  It 
Is  contrary  to  the  pabllc  policy  of  the  fomm  to 
enforce  the  contract  It  le  apparent,  therefore, 
that  this  principle  will  not  support  an  action 
under  a  statute  of  tb^  forum  by  the  vendee 
against  the  vendor  for  the  recovery  back  of  the 
amount  puld  upon  the  purchase  prlee,  It  the  sale 
was  made  In  another  state  by  tbe  law  of  which 
It  was  valid,  even  though  tbe  vendor  was  guilty 
■ot  such  participation  In  the  wrongful  purpose  of 
tbe  vendee  to  resell  the  liquor  In  violation  of  the 
law  of  tbe  forum  as  to  have  prevented  him  from 
maintaining  an  action  at  the  forum  for  the  re- 
■eovery  of  the  purchase  price.  It  was  so  held  In 
Wind  V.  Her,  9S  Iowa.  316,  27  L.  H.  A.  219,  61 
N.  W.  1001,  and  Bollinger  v.  Wilson,  76  Minn. 
262.  79  N.  W.  109.  It  follows,  therefore,  that. 
In  order  to  maintain  an  action  for  the  re- 
covery bock  of  the  amounto  paid  on  the 
purchase  price,  the  sale  Itself  must  he  Invalid, 
and  It  Is  not  soIOcIent  that,  under  the  circum- 
stances. It  would  be  contrary  to  the  public  pol- 
icy of  tbe  forum  to  entertain  an  action  for  tbe 
purchase  price. 

VI.  Neto  or  auMituted  contract. 

So  far  as  the  respective  rlghta  of  the  vendor 
and  vendee  are  concerned.  It  Is  Immaterial 
whether  the  action  be  based  directly  upon  the 
•ale,  or  upon  a  bill  or  note  given  for  tbe  pur- 
«hase  price.  It  Is  true  that  such  a  bill  or  note 
Is  to  some  extent  a  new  contract,  and  may  have 
a  BltUB  of  Its  own  different  from  the  situs  of  the 
•ale ;  but  wherever  the  situs  of  the  bill  or  note. 
Its  validity,  so  far  as  It  1b  affected  by  the  con- 
•Ideratlon,  Is  necessarily  determined  by  tbe  law 
ot  the  situs  of  the  consideration,  i,  e.,  the  law 
of  the  place  where  the  sale  was  made.  There- 
fore, if  tbe  sale  was  Invalid  by  the  law  of  the 
state  In  which  it  was  made,  a  bill  or  note  given 
for  the  purchase  price  la  necessarily  Invalid  as 
between  the  ortgbial  parties,  though  tbe  sale 
would  have  been  valid  If  made  In  the  state 
where  the  bill  or  note  was  made  and  Is  payable. 
In  many  of  the  cases  cited  in  the  foregoing  sub- 
divisions the  action  was  based  upon  a  bill  or 
note  given  tor  the  purchase  price,  hot  in  these 
•cases,  as  well  as  In  those  In  which  the  action 
was  based  directly  upon  the  sale,  the  question 
turned  upon  the  validity  or  enforceability  of 
tbe  contract  of  sate  without  regard  to  tbe  place 
where  the  bill  or  note  was  made  or  payable. 

In  Fuller  v.  Bean.  30  N.  H.  181,  ttie  court  ex- 
pressly beld  that'  a  promissory  note  given  for 
liquor  sold  In  New  Hampshire  without  a  license, 
although  made  in  MaBsachusetts.  was  neverthe- 
less void  by  reason  of  tbe  tllegatlty  of  the  con- 
sideration. 

So.  a  note  given  in  Michigan  for  liquors  pur- 
chased In  New  York  is  binding  notwithstanding 
It  would  be  Invalid  If  the  liquors  had  been 
^ught  la  Michigan.  Monaghan  v.  Reid,  40 
Hich.  665. 

In  Second  Nat  Bank  v.  Curren,  36  Iowa,  S55. 
the  aqtlon  was  upon  drafts  drawn,  by  the  sellers 
in  Kentucky,  upon,  and  accepted  hy,  the  pur- 
chaser in  Iowa.  The  court  applied  the  same 
rules  as  if  the  action  had  been  for  the  purchase 
price,  and  the  fact  that  both  bills,  relatively  to 
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the  acceptors,  were  Iowa  contracts  was  not  re- 
garded as  material,  since  the  decisions  with  ref- 
erence to  both  drafts  turn  upon  tbe  question  as 
to  the  validity  of  the  contracts  of  sale  which  wer« 
the  consideration  for  the  drafta.  and  recovery 
was  allowed  on  one  draft  but  denied  on  the 
other,  notnithstandlng  the  drafts  themselves,  as 
distinguished  from  the  contracts  of  lale  oonstl- 
tutliw  their  eonridaratlon,  wen  exactly  ttie 
same. 

Even  wh«i  tbe  sale  was  valid  according  to  the 
law  of  the  state  In  which  It  was  made,  and  the 
refusal  of  the  court  of  another  state  to  lend  Its 
Sid  to  the  enforcement  of  the  contract  must  rest 
upon  gronnda  of  public  policy.  It  Is  immaterial 
whether  the  action  is  based  directly  upon  the 
sale  or  upon  a  bill  or  note  given  for  the  purchase 
price ;  for  the  same  conBlderations  of  public  pol- 
icy that  would  lead  the  court  of  the  forum  to  re- 
fuse to  entertain  an  action  brought  directly  for 
the  purchase  price,  would  also  lead  it  to  refuse 
to  entertain  an  action  based  on  a  bill  or  note 
given  for  the  purchase  prlee. 

Thus,  lu  Converse  v.  Foster,  32  Tt.  828.  It  was 
held  that  a  note  for  the  purchase  price  of  liquor 
which  was  sold  In  Uossachusetts,  but  under 
BQth  clreumstaneea  that  an  action  would  not  lie 
In  Vermont  to  recover  tbe  purchase  price  be- 
cause of  tbe  seller's  participation  in  tbe  buyer's 
Intention  to  resell  the  liquor  in  violation  of  tbe 
law  of  Vermont,  was  not  r«idered  valid  as  be- 
tween the  original  parties  to  It,  or  In  the  hands 
of  any  holder  with  notice,  by  reason  of  the  fact 
that  It  was  made  In  Massachusetts.  It  was 
further  held  In  this  case  that  tbe  Illegality  of 
the  consideration  did  not  prevent  recovery  on 
the  note  In  the  hands  of  an  Innocent  Indorsee 
for  value  before  maturity.  The  court  seems  to 
have  assumed  that  the  question  wbether  such  In- 
dorsee would  be  protected  was  to  be  determined 
in  accordance  with  the  law  of  Vermont, — at  least 
the  decision  was  not  expressly  referred  to  the 
law  of  Massachusetts  on  the  subject. 

The  last  point  raises  the  queBtion  whether  the 
prhnary  obligor  of  a  bill  or  note  based  upon  such 
a  sale,  to  avail  himself  of  the  illegally  of  the 
sale,  as  against  a  bona  flde  Indorsee  without  no- 
tice, is  to  be  determined  by  the  law  of  the  place 
where  the  sale  was  made,  or  by  the  law  of  the 
place  where  the  primary  obligor's  contract  wai 
made  and  payable,  assuming  a  conflict 

When  tbe  rlghta  of  tbe  original  parties  to  the 
bill  or  note  are  alone  Involved,  the  queatlon  re- 
lates to  the  validity  of  tbe  consideration  solely, 
and  Is,  therefora,  necessarily  governed  by  the 
law  of  the  situs  of  the  consideration, — that  Is, 
the  taw  of  tbe  place  where  the  sale  was  made ; 
but  when  the  rights  of  a  bona  fide  Indorsee  are 
Involved,  tbequestlon  does  not  relate  solely  to  the 
validity  ot  the  considers  tloo,  but  Includes,  also, 
the  extent  of  the  protection  to  which  a  bona  Bds 
Indorsee  Is  entUled,  assuming  that  the  bill  or 
note  would  not  be  enforceable  In  tbe  hands  of 
the  original  holder;  and  it  would  seem,  upon 
principle, ''that  the  extent  of  such  protection 
ought  to  depend  upon  the  law  of  the  place  where 
the  bill  or  note  was  made  and  payable,  rather 
than  upon  the  law  of  the  place  where  the  Sale 
was  made,  unless  the  public  policy  of  the  forum 
goes  to  the  extent  of  refusing  to  recognize  any 
contract  based  upon  an  illegal  ssle.  There  do 
not  seem,  however,  to  be  any  decisions  directly 
upon  thlB  point 

A  bill  of  ssle  given  in  Connecticut  In  paymmt 
of  the  contract  price  of  liquors  sold  and  deliv- 
ered In  another  state  with  knowledge  on  the  part 
of  tbe  vendor  that  the  purchaser  Intended  to 
bring  them  into  Connecticut  and  sell  them  there 
In  violation  of  the  statute  for  the  soppreaslon  ot 
Intemperance  Is  not  rendered  invalid  by  the  fact 
that  the  Connecticut  statute  would  prevent  the 
maintenance  of  an  action  lu  the  courta  of  that 
2S 
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state  for  the  neovmj  of  the  pnrohaw  ptloe  nn- 
der  8Qch.  clreumatanees.    Carter  v.  Clarii.  26 

Conn.  521. 

VII.  TrA«n  <al0  invalid  by  loto  of  place  where 
made,  but  valUi  bj/  law  of  forum. 

It  hag  Already  been  ahown  that  the  courts  of 
one  state  will  entertain  an  action  for  the  reeoT- 
.erj  of  the  porctaase  price  of  Ilqnor  solff  In  anoth- 
er Btate,  by  the  law  of  which  the  sale  was 
valid,  although  It  would  be  InTalid  according 
to  the  law  of  the  forum,  unless  under  the 
circonutances  of  the  case,  It  would  be  con- 
trary to  the  public  policy  of  the  forum.  For  the 
same  reason  an  action  will  not  He  In  one  state 
to  recover  the  purchase  price  of  Intoxicating 
liquor  sold  In  another,  by  the  law  of  which  the 
ttle  was  Invalid,  without  reference  to  whether 
it  would  have  been  valid  or  Invalid  If  made  at 
the  foram.  Anstedt  t.  Sutter,  80  111.  104 ;  J>ud- 
ley  T.  Buddleld,  01  Me.  264 ;  Kennedy  Coch- 


rane, 05  Me.  694  ;  Well  v.  Golden,  141  Mass.  864. 
d  N.  B.  229;  Tbeo.  Hamm  Brewing  Co.  v. 
Young,  76  Minn.  240,  79  N.  W.  Ill,  896 ;  Tred- 
way  V.  Blley.  82  Neb.  495,  49  N.  W.  268 ;  BIlw 
V.  Brainard,  41  N.  H.  250. 

In  Tredway  v.  Riley,  82  Neb.  495,  49  N.  W. 
268,  the  Nebraska  supreme  court  refused  to  en- 
tertain an  action  to  recover  for  the  purchase 
price  of  liquor  which  was  sold  In  Iowa  In  viola- 
tion of  the  statute  of  that  state,  but  with  the 
intention  on  the  part  of  the  purchaser  to  trans- 
port it  to  Nebraska.  The  court  said,  In  reply  to 
the  argument  of  counsel,  that  it  was  true  that 
the  defendant  was  violating  no  law  of  Nebraska 
la  going  to  Iowa  and  making  the  contract,  and 
that  the  seller  was  violating  no  law  of  Nebraska 
In  selling  the  liquor  to  be  used  in  that  state; 
but  that  the  validly  of  the  sale  was  placed  up- 
on the  ground  tliat  the  seller  violated  the  law  of 
Iowa,  not  of  Nebraska,  In  making  the  sale. 


KENTUCKY  COURT  OF  APPEALS. 


City  of  LOUISVILLE,  Appt., 

V. 

Peter  BITZER.  Assignee  of  J.  R.  Gleason. 


Peter  BITZER,  Assignee  of  J.  R.  Oleason, 
A.ppt., 

John  A.  FULTON.  Exr.,  etc.,  of  Nannie  M. 
Wilson,  Deceased. 

(  Ky  ) 

1.  Abottlnv  propertT"  «UBOt  be  as- 
sessed for  K  street  ImprovemeBt  to  an 
amount  equ^  to  or  In  ezeeas  of  its  value. 

9.  The  eoart  eaiiiiot  eorreet  am  assess- 
ment against  abutting  property  for  a  street 
Improvement,  which  Is  annulled  because  a  case 
of  spoliation  Is  established,  so  as  to  permit 
the  warrant  to  be  enforced  to  some  extent, 
where  the  evidence  shows  that  the  property 
has  received  no  benefit  at  all  from  the  Im- 
provement. 

8.  A  statatory  proTlsloa  that  a  oltr 
shall  not  he  liable  for  a  street  Im- 
provemeat  without  the  ri|^t  to  enforce  the 

amount  against  the  property  benefited  does 
not  apply  to  cases  where  the  city  has  no 
power  to  make  the  Improvement  at  the  cost 
of  the  adjacent  property. 
4*  An  agreement  by  a  eontraetor  for  a 
street  Improvement  that  he  will  loolc, 
alone,  to  the  property  assessed,  and 
to  no  event  shall  he  be  entitled  to  recover 
from  the  city,  will  not  prevent  such  recovery, 
where  the  city  had  no  authority  to  make  the 
improvement  at  the  cost  of  the  abutting  prop- 
erty, where  the  agreement  was  made  under  a 
statute  which  contained  a  similar  exemption, 
and  was  re-enacted  by  the  legislature  after 

NoTB. — Aa  to  effect  of  agreement  of  con- 
tractor for  public  improvement  to  accept  assess- 
ments in  payment,  see  also,  in  this  series.  Bar- 
ber Asphalt  Paving  Co.  v.  Harrlsburg  <C.  C. 
App.  3d  C.)  29  L.  R.  A.  401,  and  Weston  v. 
Syracuse  <N.  Y.)  48  L.  B.  A.  078. 

As  to  necessity  of  boieflts  as  basis  of  local 
assessments,  see  ^Ith  v.  Worcester  (Mass.) 
09  L.  R.  A.  728,  and  cases  in  footnote  thereto. 
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It  Iiad  been  construed  not  to  be  applicable  to 
such  cases. 

(April  24,  1008.) 

CROSS-APPEALS  from  a  judgment  "of  the 
Circuit  Court  for  Jefferson  County, 
Chancery  Division,  in  an  action  brought  to 
enforce  a  lien  for  a  street  improvement; 
plaintiff,  as  surety  and  assignee  of  the  con- 
tractor, appealing  from  so  much  of  the  judg- 
ment  as  ratused  to  enforce  the  lien  against 
abutting  property,  and  the  defendant  city 
appealing  from  so  much  as  held  it  liable  for 
any  part  of  the  cost  of  the  improvement. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Sir.  Henrjr  It.  Stone,  for  appellant  city: 
Under  the  express  covenants  of  the  writ- 
ten contract  sued  on  the  appellee,  Bitzer, 
was  not  entitled  to  recover  any  sum  in  this 
action  from  the  appellant,  the  city  of  Louis- 
ville. 

BeUevieic  v.  Hohn,  82  Ky.  1 ;  Bellevue  v. 
Peacock,  89  Ky.  495,  12  S.  W.  1042;  Mur- 
phy T.  Louiavtlle,  9  Buph,  189;  Dill.  Mun. 
Corp.  §  480;  A'cir  Albany  v.  Biceeney,  13 
Ind.  24Si  Creighton  v.  Toledo,  18  Ohio  St. 
447 ;  Quill  v.  Indidnapolia,  124  Ind.  292,  7 
L.  R.  A.  681,  23  N.  E.  788;  Joktuon  v.  /n- 
diunapolis,  16  Ind.  227;  Whalen  v.  La 
Crosse,  16  Wis.  271;  Fletcher  v.  Oshkoshy 
18  Wis.  229;  Heller  v.  Uilicaukee,  96  Wis. 
134,  70  N.  W.  1111 ;  Hall  v.  Chippewa  Falls, 
47  Wis.  267,  2  N.  W.  279;  Moylan  v.  }feio 
Orleans,  32  La.  Ann.  673;  Lovell  v.  8t. 
Paul,  10  Minn.  290,  Gil.  229;  Hunt  v.  Vtica, 
18  N.  Y.  442;  Swift  v.  Williamaburgh,  24 
Barb.  427;  Ooodrich  v.  Detroit,  12  Mich. 
279;  Affeld  t.  Detroit,  112  Mich.  660,  71  N. 
W.  151;  Leavenworth  t.  Ranhin,  2  Kan. 
357;  Boston  v.  St.  Joseph,  60  Mo.  153; 
Keating  v.  Kansas,  84  Mo.  415;  German- 
American  Bav.  Bank  v.  Spokane,  17  Wash. 
315,  38  L.  R.  A.  259,  47  Pac.  1103,  49  Pac. 
542;  Findley  v.  Hull,  13  Wash.  236,  43  Pac 
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28;  Wheeler  v.  Poplar  Bluff,  149  Mo.  86,  49 
S.  W.  loss ;  Central  Covington  T.  Weighana, 
1ft  S^.  L.  Rep.  1979,  44  S.  W.  9SS;  Cray- 
craft  V.  Selvage,  10  Bush,  696;  Caldwell  v. 
Rupert,  10  Bush,  179. 

Tbe  contractor  waB  entitled  to  an  enforce- 
ment of  faiB  liens  upon  the  property  de- 
scribed in  the  petition  for  at  least  a  part  of 
the  amount  of  the  apportionment  warrants 
sued  on. 

Bullitt  V.  Selvage,  20  Ky.  L.  Rep.  699, 47 
8.  W.  205;  Smning  t.  Stenga,  23  Ej.  L. 
Rep.  1793,  66  S.  W.  41. 

Meaara.  Beajanln  T.  Wadwr  and 
WilUjun  Fnxlonc,  with  Meeert.  Bodley, 
Bukia,  ft  Flaznar,  for  Bitzer: 

As  thf.  city  bad  authority  to  contract  for 
the  work,  but  no  authority  to  make  it  a 
charge  upon  abutting  property,  it  was  liable 
to  the  contractor  for  tne  coat  of  the  work. 

Ijouisville  T.  iVevift,  10  Buih,  660,  19  Am. 
Rep.  78;  Crayoraft  v.  Seloagef  10  Bush, 
698;  Louiavilie  v.  Lwiherman,  99  Ky.  213, 
SS  S.  W.  628. 

Under  the  charter  of  the  city  of  Louis- 
ville, the  organic  law  of  the  corooration,  it 
is  liable  for  the  cost  of  any  public  improve- 
ment made  under  its  authority,  for  the  cost 
of  which  property  holders  are  not  liable. 

Louitvute  V.  MoNaughtmt  19  Ey.  L.  B. 
1695,  44  S.  W.  380. 

When  the  contraetor  entered  Into  fais 
agreement  tbe  atj  had  no  authority  to  bind 
anyone  for  the  cost  of  constructing  the 
street,  except  itself.  Surrendering  his  claim 
a^inst  the  city  amounted  to  a  promise  on 
hiB  part  to  present  to  the  citizens  and  city 
a  ma^ificently  improved  public  way  as  a 
gratuity.  Sucn  conditions  could  not  have 
given  rise  to  a  contract. 

The  municipal  corporation  is  under  the  le- 
gal obligation  to  keep  Its  streets  in  proper 
condititm  under  penalty  of  indictment  and 
the  payment  of  damages. 

Com.  V.  Hopkinsville,  7  B.  Men.  38. 

The  good  of  the  community  cannot  be  said 
to  be  a  moving  element  to  support  a  promise : 
to  expend  thousands  of  dollars  in  construct- 
ing a  street. 

Kearney  v.  Cwington,  1  Met.  (Ky.)  339; 
LouiaviUe  v.  Byatt,  6  B.  Mon.  199;  Memphia 
▼.  Brotcn.  20  Wall.  289.  22  L.  ed.  264;  Bar- 
her  Aapkttlt  Paving  (Jo.  v.  Harriaburg,  29  L. 
R.  A.  401, 12  C.  C.  A.  100,  28  U.  S.  App.  108, 
64  Fed.  283;  Chicago  v.  People,  56  111.  327; 
Maker  v.  Chicago,  38  HI.  272 ;  Fisher  v.  St. 
Louia,  44  Mo.  482 ;  Scofield  v.  CounoU  Bluffe, 
68  Iowa,  095,  28  N.  W.  20. 

The  clause  of  the  contract  providing  that 
tiie  contractor  will  look  alone  to  the  prop- 
erty* does  not  give  to  the  city  complete  ex- 
emption from  liability,  because : — ^The  con- 
tract provision  must  be  construed  as  the 
diarter  provision  has  been  interpreted;  the 
real  agreement  of  parties  fixes  a  liability  on 
the  city;  the  city  had  no  authority  to  con- 
tract itself  out  of  its  charter  obligation  at 
the  expense  of  the  citizen ;  there  was  no  con- 
sideration to  support  n  contract  giving  the 
city  exemption. 

Murphy  T.  LouiwilUi,  9  Bush,  193;  Kear- 
ney T.  CovingUmf  1  Met.  (Ky.)  339;  Louts- 
61  L.  R.  A. 


ville  V.  Hyatt,  2  B.  Mon.  179,  36  Am.  Dec. 
594;  Memphia  v.  BrOKn,  20  Wall.  289,  22  L. 
ed.  264;  Barber  Asphalt  Paving  Co.  r.  Har- 
riaburg, 29  L.  R.  A.  401,  12  C.  C.  A.  100,  28 
U.  S.  App.  108,  64  Fed.  283;  Chicago  v.  Peo- 
ple, 66  111.  327;  Maker  v.  Chicago,  38  111. 
272;  Piaher  v.  8t.  Lottis,  44  Mo.  482;  Sco- 
field T.  CowmU  Bluffs.  68  Iowa,  696,  28  N. 
W.  20. 

Meaara.  Imma  M  Hanisom  for  Fultm, 
appellee. 

Hobsost  J.,  delivered  tbe  opinion  of  the 

court: 

On  September  II,  1897,  the  general  coun- 
cil of  the  city  of  Louisville,  by  ordinance,  di- 
rected the  carriageway  of  Ihtiay  lane  to  be 
improved  from  the  center  line  of  Olenn 
Mary  avenue  extended  to  a  line  150  feet 
souuieast  of  and  parallel  to  it.  A  contract 
was  made  with  J.  R.  Gleason  for  tbe  work, 
which  was  done  by  tbe  contractor;  tbe  cost 
being  $1,778.48.  The  amount  was  appor- 
tioned to  Kannie  M.  Wilson,  9757.66;  to  H. 
S.  &  M.  8.  Barker,  91,001.10;  and.  the  prop- 
erty owners  having  refused  to  pay,  this  smt 
was  brought  to  enforce  the  lien  on  the  prop- 
erty. It  was  shown  by  the  proof  that  the 
Wilson  lot  is  on  the  hilly  side  of  Dais^  lane, 
or,  as  it  is  sometimes  called,  "Transit  ave- 
nue." It  commences  at  the  intersecti<m  of 
Daisy  lane  and  Olenn  Mary  avenue,  and  ex- 
tends east  of  this  810  feet.  Two  thirds  of 
tbe  lot  fronting  on  Daisy  lane  is  from  8  to 
10  feet  higher  toan  the  street,  and  as  it  runs 
back  from  the  street  it  ascends  rapidly.  The 
other  third  of  the  lot  is  a  worked-out  quar- 
ry, 40  or  50  feet  higher  than  Daisy  lane, 
which  it  is  impossible  to  ascend  from  the 
street,  except  by  means  of  a  ladder.  The  lot 
is  not  available  for  building  purposes.  The 
ordinance  directed  the  cost  of  the  street  to 
be  assessed  against  theproperty  owners  to 
a  depth  of  150  feet.  The  amount  of  land 
against  which  the  cost  is  assessed  under  the 
ordinance  is  46,674  square  feet,  or  a  little 
more  than  an  acre.  This  ground,  as  shown 
by  the  evidence,  is  worth  between  $300  and 
$500.  The  Barker  property  is  from  10  to  12 
feet  lower  than  the  land  which  has  been  laid 
out  for  building  purposes,  and  is  below  the 
level  of  the  street  to  such  an  extent  that  to 
fill  it  up  would  be  so  costly  that  it  is  practi- 
cally valueless  for  building  purposes.  The 
amount  of  this  lot  which  is  subject  to  the 
lien  is  61,871  square  feet,  or  something  over 
an  acre  and  a  half,  of  value  from  9300  to 
$400  an  acre.  Neither  piece  of  property  is 
suited  for  agricultural  purposes,  and 
neither,  under  tde  evidence,  has  received  any 
benefit  from  the  improvement.  Neither  is 
worth  now  the  amount  of  the  charge  against 
it.  The  circuit  court,  therefore,  on  final 
hearing,  dismissed  the  petition  of  the  con- 
tractor against  the  property  owners  on  the 
ground  that  it  was  spoliation  to  enforce  the 
lien;  but  he  entered  judgment  in  favor  of 
the  contractor  against  the  city  for  the 
amount  of  the  warrants,  and  from  this  judg- 
ment the  city  and  the  contractor's  assignee 
appeal.  There  is  little  or  no  conflict  in  the 
evidence,  and  on  the  appeal  the  chief  conton- 

Digitized  by  Google 


Kentucky  Coubt  or  Appeals. 


Apr., 


tion  ia  that  the  court  ouffht  at  least  to  have 
charged  some  part  of  tne  coat  of  the  im- 
pToremeut  to  the  property,  although  it 
mi^t  have  been  improper  to  charge  it  all  to 
the  property,  and  tnat  no  judgUKiit  ihonld 
hftve  been  rendered  agafaist  the  city. 

The  method  of  asseBsment  by  the  foot  has 
been  followed  so  long,  and  has  been  so  often 
approved  by  this  court,  that  it  no  longer  re- 
mains an  open  question.  Preston  v.  Roberta, 
12  Bush,  570;  Sevin  v.  Boaoh,  86  Ky.  492,  6 
S.  W.  S40.  The  rule,  also,  is  that,  while 
these  assessraenta  rest  upon  the  basis  of  ben* 
cflts  or  presumed  benefits  to  the  property 
assessed,  it  is  not  essoitial  to  their  validity 
that  actual  enhancement  in  value' or  other 
benefits  to  each  owner  should  be  shown;  the 
judgment  of  the  city  council  being  conclu- 
sive as  to  the  propriety  of  the  improvement. 
Pearson  v.  Zable,  78  Ky.  174;  Ludlow  v. 
Cincinnati  Bouthem  R.  Co.  78  Ky.  360; 
Preston  v.  Radd,  84  Ky.  150;  West  Coving- 
ton V.  Bchultz,  16  Ky.  L.  Rep.  831,  30  S.  W. 
410,  660;  Allen  v.  Woods,  20  Ky.  L.  Rep. 
59;  Bullitt  v.  Selvage,  20  Ky.  L.  Rep.  599, 
47  S.  W.  255.  On  the  other  hand,  it  is  held 
that  when,  owing  to  extraordinary  facte,  the 
presumption  on  which  the  rule  rests  does 
not  apply,  and  to  force  the  owner  to  make 
the  improvement  is  to  confiscate  his  proper- 
ty without  compensation,  this  is  spoliation, 
uid  will  not  oe  enforced.  Cowngton  v. 
Southgata,  16  B.  Hon.  491 ;  LouiitvUle  t. 
Louisville  BoUing  MiU  Co.  3  Bush,  416.  06 
Am.  "Dec.  243 ;  Broadway  Baptist  Church  v. 
McAtee,  8  Bush,  508,  8  Am.  Rep.  480;  Pres- 
tOH  v.  Rudd,  84  Ky.  150;  Frante  v.  Jacob,  88 
■  Ky.  632.  11  S.  W.  654;  James  v.  Louisville, 
19  Ky.  L.  Rep.  447,  40  S.  W.  912.  In  other 
words,  the  judgment  of  the  legislative  mu- 
nicipal authorities  is  held  conclusive  in  all 
cases  of  doubt  as  to  these  matters;  but, 
where  &e  total  value  of  the  property  taxed 
after  the  improvement  is  m&as  is  less  or  no 
more  than  the  coat  of  the  improvement, 
there  is  no  room  for  difiference  of  opinion, — 
that  to  enforce  the  lien  is  to  take  from  the 
owner  his  propei-ty  without  compensation. 
In  no  case  decided  by  this  court  has  this 
been  approved,  and,  while  we  are  unwilling 
to  extend  the  rule,  it  has  been  so  often  laid 
down  that  it.  cannot  now  be  departed  from. 
It  may  be  objected  that  logically  the  rule 
should  be  to  reject  all  assessments  in  excess 
of  the  benefits  received  by  the  property  own- 
ers, and  not  to  confine  its  operation  to  cases 
where  the  aasessnient  equals  the  value  of  the 
property  when  improved.  But  in  every  sys- 
tem of  taxation  exact  equality  of  benefits 
among  those  taxed  is  never  attainable.  The 
rule  of  assessment  by  the  foot  is  no  less  ar- 
bitrary than  the  rule  under  consideration. 
In  matters  of  this  sort  there  must  be  some 
settled  rule,  and  it  is  especially  important 
that  the  rule  should  be  well  defined.  The 
proper  legislative  authority,  not  the  court, 
must  judge  of  the  propriety  of  the  improve- 
ment, and  the  benefits  to  the  abutting  prop- 
erty owners.  But  no  department  of  the  gov- 
ernment can  take  the  property  of  the  citi- 
zen for  public  purposes  without  just  com- 
pensaticm,  and  when  the  entire  property  is 
CI  L.  K.  A. 


taken  to  pay  for  a  public  improvement  there 
is  no  room  for  a  presumption  as  to  the  ben- 
eflta  received,  hot  a  case  of  spt^tion  is 
shown. 

The  proof  here  showing  cmclusivdy  Hut 
the  cost  of  the  improvement  hr  exceeded 
the  entire  value  of  the  property  assessed 
after  the  improvement  was  made,  the  cir- 
cuit court  properly  refused  to  enforce  the 
lien  upon  the  property.  But  it  is  insisted 
that,  as  under  Ky.  Stat.  1899,  S  2834,  the 
court  is  authorized  to  make  all  corrections, 
rules,  and  orders  to  do  justice  to  all  par- 
ties concerned,  it  sbonld  at  least  have  en- 
forced the  warrants  to  some  extent  against 
the  property,  although  the  whole  amount 
was  not  enforceable.  The  difficulty  with  this 
is  that  we  have  nothing  to  guide  us,  and 
that  to  enter  any  judgment  against  the 
property  owner  would  be  simply  an  arbi- 
trary guess.  The  proof  is  that  the  property 
received  no  benefit  at  all  from  the  improve- 
ment. The  testimony  to  this  effect  1^  the 
witnesses  is  supported  the  fttcts  shown  in 
the  record.  We  cannot  take  away  from  the 
citizen  his  property  without  proof  warrant- 
ing the  judgment.  When  the  assessment  i» 
enforced  on  the  ground  that  the  judgment 
of  the  legislative  authorities  is  conclusive  of 
the  question  of  benefits,  the  judgment  of  the 
court  is  based  upon  the  decision  of  the  leg- 
islative body  fixing  the  boundary  on  whlui 
the  burden  of  the  special  tax  shall  fall. 
But  when  the  dedsion  of  the  legislative  au- 
thorities is  rejected  lor  the  reason  that  a 
case  of  spoliation  is  established,  the  court 
has  nothing  to  guide  it  in  determining  how 
far  the  property  of  the  citizen  is  taken  for 
public  purposes  without  just  compensation, 
except  the  proof  in  the  case;  and  there  can 
be  no  judgment  against  the  citizen  unless 
the  evidence  is  suflicient  to  enable  the  court 
to  reach  a  conclusion  intelligently.  Ttu  par- 
ty on  whom  the  burden  of  proof  rests  must 
make  out  his  case.  Without  proof  the  chan- 
cellor cannot  assume  there  were  benefits  to 
a  certain  extent,  and  guess  at  the  amount. 
The  proof  here  being  to  the  effect  that  the 
property  was  not  b^eflted  by  the  improve- 
ment, and  there  being  practically  no  con- 
trary evidence,  the  chancellor  refused  to  en- 
ter any  judgment  against  the  property  hold- 
ers :  and,  under  the  evidence,  we  cannot  dis- 
turb his  conclusion  on  the  facta.  If  the  case 
had  been  prepared  to  present  this  matter,  or 
even  if  a  motion  has  been  made  for  leave  to 
take  further  proof  on  the  subject,  a  differ- 
ent question  would  be  presented. 

It  remains  to  consider  the  propriety  of  the 
judgment  against  the  city.  Ky.  Stat.  1899, 
§  2834,  provides:  "And  in  no  event,  if  such 
improvement  be  made  as  is  provided  for, 
either  by  ordinance  or  contract,  shall  the  city 
be  liable  for  such  improvement  without  tlw 
right  to  enforce  it  against  the  property  re- 
ceiving the  benefit  thereof."  It  ia  settled, 
however,  that  this  statute  does  not  apply  to 
cases  in  which  the  city  has  no  power  to 
make  the  improvement  at  the  cost  of  the 
owners  of  adjacent  property,  and  that  where 
the  city  has  complete  authority  to  contract 
for  the  work,  but  no  authority  to  make  & 
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charge  on  the  abutting  property,  it  is  liable 
to  the  contractor  for  the  price  of  his  work. 
Caldwell  T.  Huperit  10  Bush,  179;  liouw- 
rille  T.  Kevtn,  10  Bush,  549,  19  Am.  Bep. 
78;  Crayeraft  t.  Behtage,  10  Bush,  696; 
LovisvUlv  T.  Lwtherman,  99  Ky.  213,  35  S. 
W.  625;  Ooenell  v.  Louisville,  104  Ky.  212, 
46  S.  W.  722.  The  contract  under  which  the 
work  was  done,  however,  contains  these 
words:  "It  is  further  agreed  by  the  con- 
tractor that  for  the  contract  price  or  cost  of 
all  work  mentioned  above  or  required  to  be 
done  1^  him  under  any  of  the  provisions  of 
this  ccHitract,  he  will  look  alone  to  the  lot 
owners  or  the  property  described  in  the  or- 
dinance aforesaid,  and  that  in  no  event  shall 
he  be  entitled  to  recover  any  part  thereof 
from  the  city  of  Louisville.  The  learned 
counsel  for  the  city  earnestly  maintains  that 
the  contractor  is  bound  by  his  contract,  and 
that,  having  agreed  not  to  look  to  the  oity, 
he  cannot  recover  a«ainst  it.  A  number  of 
authorities  from  other  states  are  relied  on 
as  sustaining  this  position.  But  tlie  con- 
tract was  made  under  the  statute,  and  must 
be  read  in  connection  with  it.  The  language 
of  the  contract  is  certainly  no  stronger  than 
the  language  of  the  statute.  Its  natural 
construction  is  that  it  conveys  the  same  idea 
as  the  Btatete.  The  rule  is  that  if  a  con- 
tract is  capable  of  two  constructions,  by  one 
of  which  it  is  illegal,  and  by  the  other  it  is 
legal,  that  construction  will  be  preferred 
which  makes  the  contract  legal.  The  city 
has  authority  to  contract  for  the  construc- 
tion of  streets.  It  has  also  authority  in 
certain  cases  to  contract  for  their  construc- 
tion at  Uie  cost  of  the  abutting  property. 
If  the  rule  is  that  the  ci^  is  re8p<nisiDle  to 
the  contractor  where  it  is  held  that  the  city 


had  no  authority  to  ctmtract  for  omstnie* 
tion  of  the  street  at  the  cost  of  the  abutting 
properir,  then  the  contractor,  in  miUcing  hie 
bid,  wiU  not  take  into  consideration  uncer- 
tainty of  pay  as  an  element  in  fixing  the 
price  at  which  he  will  do  the  work.  But  if 
the  rule  is  that  only  the  property  owner  is 
to  be  looked  to,  and  that  the  contractor  will 
get  no  pay  for  his  work  where  the  city  had 
no  authority  to  contract  for  the  improve- 
ment at  his  cost,  then  the  contractor,  in  un- 
dertaking the  work  and  fixing  the  nrioe 
must  take  thu  uncertainty  into  conddera- 
tion,  and  add  to  the  price  he  would  other* 
wise  charge  a  sum  sufficient  to  cover  the 
risk  of  nonpayment  of  the  claim.  An  addi- 
tional burden  will  therefore  be  laid  upon  the 
property  owner,  for  in  case  he  is  held  liable 
he  will  have  to  pay,  not  only  the  fair  cost  of 
the  improvement,  but  an  additional  sum  to 
cover  the  risk  of  the  contract.  The  legis- 
lature aimed  to  avoid  placing  this  burden  on 
the  property  holder,  and  so  made  the  cify 
liable  in  this  contingency,  for  it  re-enacted 
the  present  statute  with  the  construction 
which  tills  coui-t  had  placed  upon  it.  When 
the  legislature  has  placed  the  burden  upon 
the  city  to  avoid  injustice  to  the  property 
holder  as  well  as  the  contractor,  the  city 
cannot  by  contract  relieve  itself  from  the 
liability  thus  imposed  upon  it  by  law;  and, 
if  the  contract  before  us  required.sucb  a  con- 
struction, we  should  be  compelled  to  hold  it 
contrary  to  the  policy  of  the  statute,  and  not 
^  enforceable.  The  authorities  relied  on  from 
other  states  are  therefore  inapplicable. 
Judgment  affirmed. 

Barker,  J.,  not  sitting. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  SIXTH  CIRCUIT. 


L.  KAREM,  Plff.  in  Err., 

V. 

UNITED  STATES  OP  AMERICA. 

(121  Fed.  250.) 

1.  No  pniilMli,iu«nt  can  be  inflicted  (or 
violation  of  tlie  Pedernl  atatnte  de- 
claring that  all  qualified  citizens  shall  have 
a  rlfbt  to  vote  at  all  elections  without  dls- 
Unctton  of  race,  color,  or  prevloas  condition 
of  servitude,  unless  It  Is  prescribed  by  stat- 
ute. 

S.  Levlslatloa  avtboriaed  by  V.  S.  Const. 
Amend.  15,  to  protect  the  elective  franchise 
must  be  addressed  to  state,  and  not  individ- 
ual, action,  DDleas  tbe  Indivldnal  assumes  to 
exercise  the  power  of  the  state, 

a.  CoBvrees  eunot  panlvh  mere  Ikw- 
lesB  mmtm  of  Individuals  In  preventing  col- 
ored persons  from  voting  at  purely  state  elec- 
tions. 

4.  Ad  act  of  Congress  wblch  covers 
mctm  wltkont,  as  well  mm  vrltlifa.  tbe 
JarledictiOD  of  that  body,  wlil  not  be  11m- 

Nont. — Vor  Vederal  control  of  elections,  see 
also  Lackey  v.  United  States  (C.  C.  App.  6tb 
C.)  B8  L.  B.  A.  600,  and  note. 
411  L.  B.  A. 


Ited  by  judicial  construction  so  as  to  make  It 
operate  ODiy  on  that  which  Congress  might 
rightfully  prohibit  and  puiilBh.- 
6.  Appropriate  Icslolatioa  for  the  Ib- 
frtatfcmeat  of  V.  8.  Const.  Amead.  18, 
protecting  the  elective  franchise  of  colored 
citizens,  Is  not  found  In  V.  S.  Rev.  Stat  I 
5508  (U.  S.  Comp.  Stat.  1901,  p.  3T12),  which 
provides  for  punishment  of  persons  who  shall 
conspire  to  injure  a  eitisen  In  tbe  free  exer- 
cise of  any  rij^ts  secured  to  him  by  the  Con- 
HtltutloD  or  laws  of  the  United  States,  since 
It  Is  not  limited  to  state  action,  which  is  the 
only  action  In  respect  to  such  franchise 
which  Congress  can  prohibit. 

I  February  24.  1908.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  Uistrict 
of  Kentucky  to  review  a  judgment  convicting 
defendant  of  conspiring  to  interfere  with  the 
exercise  of  their  franchise  by  colored  voters. 
Rrveraed. 

Statement  by  ItOrton,  Circuit  Judge: 
The  plaintiff  in  error  has  been  convicted 
under  an  indictment  fnimed  under  §  5508  of 
the  Revised  Statutes   (U.  S.  Comp.  Stat. 
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1901,  p.  3712).  The  indictment,  in  sub- 
stance, charges  that  the  plaintiff  in  error 
and  0.  H.  Watson  and  G.  P.  Bohn  and 
others,  to  the  ^rand  jury  unknovn,  com- 
bined and  conspired  together  to  injure,  op- 
press, threaten,  and  intimidate  certain 
named  persona  of  color,  citizens  of  the 
United  States  and  of  the  state  of  Kentucky, 
and  lawfully  qualified  voters  under  the  law 
of  Kentucky,  from  exercisine  and  enjoying 
"a  right  and  privilege  secured  to  them  ,  .  . 
by  the  (Jonetitution  and  laws  of  the  United 
States,  to  wit,  the  right  and  priTilege  to 
vote  at  the  election  hereafter  named,  with- 
out distinction  of  race,  wlor,  or  previous 
condition  of  servitude."  It  is  then  averred 
that  there  was  held  within  the  state  of  Ken- 
tucky on  November  7,  1899,  an  election  for 
state  and  municipal  ofiRces  only,  and  that  at 
a  certain  namM  precinct  the  defendant 
Karem  was  a  judge  of  election,  C.  H.  Wat- 
son a  clerk,  and  O.  P.  Bohn  the  sheriff  hold- 
ing the  deetion,  and  that  the  said  persona 
of  color  were  lawful  voters  in  said  precinct, 
and  l^ally  entitled  to  vote  at  said  election, 
and  that  they  each  appeared  at  the  polls 
within  the  time  fixed  by  law  and  offered  to 
vote  in  and  at  said  election,  but  that,  in  pur- 
suance of  the  conspiracy  aioresaid,  the  said 
defendants  did  prevent  them  from  voting  on 
account  of  their  race,  color,  and  previous 
condition -of  servitude.  To  this  indictment 
the  defendant  Karem  danurred  upon  the 
ground  that  the  facts  stated  did  not  consti- 
tute an  offense  against  the  laws  of  the 
United  States.  The  demurrer  was  ovbrruled. 
The  indictment  was  dismissed  as  to  the  al- 
leged conspirator  Bohn.  The  remaining  de- 
fendants, karem  and  Watson,  entered  pleas 
of  not  guilty.  At  the  ccmolusion  of  all  the 
evidence  each  of  the  defendants  moved  the 
court  to  instruct  the  jury  to  find  against  the 
government.  This  motion  was  allowed  as  to 
Watson  and  disallowed  as  to  Karem,  who 
hits  sued  out  this  writ  to  reverse  a  judgmoit 
based  up<m  a  verdict  of  guilty. 

Argued  before  Lurton,  Dajf,  and  Bwerena, 
Circuit  Judges. 

Meesra.  W.  M.  Smltk  and  Hwacar 
8]i«rler,  for  plaintiff  in  error: 

At  an  election  where  only  atate  offloers  are 
voted  for.  the  injury  or  oppression  of  a  col- 
ored voter  in  the  exercise  of  his  suffrage 
cannot,  under  any  state  of  the  case,  consti- 
tute an  offense  of  which  the  Federal  court 
can  take  jurisdiction,  but  redress,  if  any, 
must  be  bad  in  the  state  courts. 

The  enforcement  act  does  not  provide  any 
punishment  for  its  violation. 

United  States  v.  Amsden,  10  Bifla.  283,  6 
Fed.  820;  United  Statea  v.  Reese,  92  U.  S. 
214,  23  L.  ed.  503. 

ITie  right  of  suffrage  (except  as  to 
electors  and  congressmen)  is  not  given  by 
the  Federal  Constitution  or  laws,  but  comes 
alone  from  the  states. 

United  States  t.  Oruik$hank,  92  U.  8.  542, 
23  L.  ed.  580;  Ex  parte  Yarbrough,  110  U. 
S.  G51.  28  L.  ed.  274,  4  Sup.  Ct.  Sep.  162; 
Lackry  V.  United  States,  53  L.  R.  A.  660,  46 
61  L.  R.  .\. 


C.  C.  A.  189,  107  Fed.  114;  United  States  v. 
Reese,  92  U.  S.  214,  23  L.  ed.  663;  Ew  part* 
Siebotd,  100  U.  S.  371,  25  L.  ed.  717;  United 
States  V.  Mmrissey,  32  Fed.  147;  UnAted 
States  V.  Seaman,  23  Blatchf.  216,  23  Fed. 
882;  United  States  v.  CahUl,  3  McCrary, 
200,  9  Fed.  80;  United  States  v.  Harris,  lOS 
U.  S.  836,  27  L.  ed.  293,  1  Sup.  Ct.  Rep.  601; 
Virginia  v.  Rives,  100  U.  S.  313,  25  L  ed. 
667 ;  United  States  v.  Atntdcn,  10  Bias.  283, 
6  Fed.  822. 

Mr.  R.  D.  Hill,  for  defendant  in  error: 
The  amendment  has  invested  the  citizens 
of  the  United  States  with  a  new  constita* 
tional  right,  which  is  within  the  protecting 
power  of  Con^^ress.  That  rif^t  is  exemption 
from  discrimination  in  the  exercise  of  the 
elective  franchise  on  account  of  race,  color, 
or  previous  condition  of  servitude. 

United  States  v.  Beeae,  92  U.  S.  217,  23 
L.  ed.  563;  United  States  v.  Oruikshank,  92 
U.  S.  542,  23  L.  ed.  689;  parte  Yar- 
brough, 110  U.  S.  651,  28  L.  ed.  274,  4  Sup. 
Ct.  Rep.  152;  Logan  v.  UfUted  States,  144 
U.  B.  263,  36  L.  ed.  429,  12  Sup.  Ct.  Rep. 
617.' 

'  The  political  organization  called  the 
"atate"  can  act  only  through  its  agents. 

Inspectors  of  elections  represent  uie  state. 
They  exercise  the  whole  power  of  the  state 
in  creating  its  actual  government  by  Uie  re- 
ception oi  votes,  and  w.e  declaration  of  the 
results  of  the  votes,  if  they  wilfully  and 
corruptly  receive  ill^I  votes,  reject  legal 
votes,  make  false  certificates  by  which  a 
usurper  obtains  an  office,  the  act  is  in  each 
case  the  act  of  the  state,  and  the  result  must 
be  abided  by  until  corrected  by  the  action 
of  the  courts. 

United  States  v.  Reeee,  92  U.  S.  214,  23 
li.  ed.  563 ;  United  States  v.  Given,  Fed.  Gas. 
No.  15,210;  Chicago,  B.  d  Q.  R.  Co.  v.  Chi- 
cago, 166  U.  8.  234,  41  L.  ed.  983,  17  Sup. 
Ct,  Rep.  581;  Virginia  v.  Rives,  100  U.  S. 
313,  26  L.  ed.  667;  United  States  v.  Butler, 
1  Hughes,  457,  Fed.  Gas.  No.  14,700;  United 
States  T.  Crosby,  1  Hughes,  448,  Fed.  Gas. 
No.  14,893;  Brannon,  14th  Amaidment,  p. 
98;  Prigg  v.  Pennaj/lvania,  16  Pet.  539,  10 
L.  ed.  1060. 

The  provision  of  the  15th  Amendment  ia 
that  the  right  of  citizens  to  vote  shall  not  be 
denied  or  abridged  by  any  state,  nor  by  any 
law  of  any  state. 

Gibson  v.  Mississippi,  162  U.  S.  565,  40  L. 
ed.  1075,  16  Sup.  Ct.  Rep.  904. 

When  a  conspiracy  is  directed  against  a 
citizen  in  the  exercise  of  a  Federal  right  or 
privilege,  with  intent  or  purpose  of  prevent- 
ing or  obstructing  the  exercise  or  enjoyment 
of  such  right  or  privilege,  there  is  an  inter- 
ference with  national  authority,  and  the 
criminal  or  unlawful  acts  done  in  pursu- 
ance thereof  are  included  in  the  provisions  of 
the  statute,  and  come  within  the  Ic^timate 
cogniiancc  of  the  United  States  sAd  their 
courts. 

United  States  v.  Patrick,  54  Fed.  339;  Lo- 
gan V.  Lnited  States,  144  U.  S.  263,  36  L. 
ed.  429,  12  Sup.  Ct.  Rep.  617. 
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Iinrton,   Circuit   Judge,   delivered  the 

opinion  of  the  court: 

Many  errors  have  been  auigned  and  ar- 
^ed,  but,  inasmuch  as  we  are  of  opinion 
-uiat  no  offenae  was  charged  against  the 
United  States  in  the  indictment,  it  is  wholly 
unnecessary  to  pass  upon  any  of  the  other 
questions  of  either  fact  or  law. 

If  Congress  has  not  declared  the  acts 
charged  to  have  been  done  by  Karem  to  be 
an  ofTense  against  the  United  States,  the 
courts  have  no  power  to  treat  them  as  such, 
even  thoue h  the  Congress  may  have  the  con- 
stitutional power  to  make  sucli  acts  a  crime 
a^nst  the  united  States.  United  States  t. 
Reese,  92  U.  S.  214,  23  L.  ed.  663. 

The  contention  of  the  government  is  that 
the  acts  charged  constitute  an  offense  indict- 
able and  punishable  under  S§  2004  and 
5508  (U.  S.  Comp.  Stat.  1901,  pp.  1272, 
3712).    Those  sections  are  in  these  words: 

"Sec.  2004.  All  citizens  of  the  United 
States  who  are  otherwise  qualified  by  law  to 
vote  at  any  election  by  the  people  in  any 
state,  territory,  district,  county,  city,  parish, 
township,  school  district,  municipality,  or 
other  territorial  subdivision,  shall  be  enti- 
tled and  allowed  to  vote  at  all  such  elections, 
without  distinction  of  race,  color,  or  pre- 
vious condition  of  servitude;  any  constitu- 
tion, law,  custom,  usage,  or  r^ulation  of 
any  state  or  territoiy,  or  by  or  under  its  au- 
thority, to  the  contrary  notwithstanding." 

"Sec.  5508.  If  two  or  more  persona  con- 
spire to  injure,  oppress,  threaten,  or  intim- 
idate any  citizen  in  the  free  exercise  or  en- 

i'oyment  of  any  right  or  privil^e  secured  to 
lim  by  the  Constitution  or  laws  of  the 
United  States,  or  because  of  his  having  so 
exercised  the  same;  or  if  two  or  more  per- 
sons go  in  disguise  on  the  hip'hway,  or  on 
the  premises  <n  another  with  intent  to  pre- 
vent or  hinder  his  free  eKereise  or  enjoy- 
ment of  any  right  or  privilege  so  secured,— 
they  shall  be  fined  not  more  than  $5,000  and 
imprisoned  not  more  than  ten  years;  and 
shall,  moreover,  be  thereafter  ineligible  to 
any  office,  or  place  of  honor,  profit,  or  trust 
created  by  the  Constitution  or  laws  of  the 
United  States." 

Neither  the  act  from  which  S  2004  {U.  S. 
Gomp.  Stat.  1001,  p.  1272)  is  taken,  nor  any 
section  of  the  Bensed  Statutes,  uiulertakes, 
in  terms,  to  make  its  violation  an  offense 
against  the  United  States,  or  provide  for 
any  punishment.  It  does  nothing  more  than 
the  amendment  does  proprio  vigors.  As 
said  in  Ex  parte  Yarhrough,  110  U.  S.  651, 
28  L.ed.  274,4  Sup.  Ct.  Rep.  152,  the  amend- 
ment annulled  the  discriminating  word 
*'wliite,"  wherever  it  was  found  in  a  state 
oonstitution  or  election  law,  and  Mays  placed 
the  colored  person  in  the  enjoyment  of  the 
same  right  as  white  persons.  "And,"  said 
Jiutiee  Miller,  in  the  same  case,  "such 
would  be  the  effect  of  any  future  constitu- 
tional provision  of  a  state  which  should  give 
the  right  of  votinjr  exclusively  to  white  peo- 
ple, whether  they  oe  men  or  women." 

But  if  8  2004  be  r^rded  as  an^hing 
more  than  a  declaraticm  of  the  effect  of  the 
10th  Amendment,  no  penalty  is  provided  for 
41  L.  R.  A. 


its  violation.  In  United  States  v.  Reese, 
92  U.  S.  214,  210,  23  L.  ed.  563,  564,  the 
court  said:  "If  Confess  has  not  declared 
an  act  done  within  a  state  to  be  a  crime 
against  the  United  States,  the  courts  have 
no  power  to  treat  it  as  such." 

Referring  to  this  §  2004,  then  the  1st  sec- 
tion of  the  act  of  1870  (Act  May  31,  1870 
[16  Stat,  at  L.  140,  chap.  114,  U.  S.  Comp. 
Stat.  1901,  p.  603]),  the  court  said:  "It  is 
not  claimed  that  there  is  any  statute  which 
can  reach  this  case,  unless  it  be  the  one  in 
question.  Looking,  then,  to  this  statute,  we 
find  that  its  1st  section  provides  that  all  cit- 
izens of  the  United  States,  who  are  or  shall 
be  otherwise  qualified  by  law  to  vote  at  any 
election,  .  .  .  shall  be  entitled  and  al- 
lowed to  vote  thereat,  without  distinction  of 
race,  color,  or  previous  condition  of  servi- 
tude, any  Constitution  ...  of  the  state 
to  the  contrary  notwithstanding.  This 
simply  declares  a  right,  without  providing  a 
punishment  for  its  vioUtion." 

The  indictment  In  this  ease  must  therefore 
be  predicated  wholly  upon  S  5608  (U.  S. 
Comp.  Stat.  1901.  p.  3712),  or  the  acts 
charged  have  not  been  constituted  an  of- 
fense punishable  by  the  United  States.  But 
the  constitutional  authority  for  the  legisla- 
tion embodied  in  this  section  is  very  much 
broader  than  the  15th  Amendment.  It  was 
the  6th  section  of  the  enforcement  act  of 
1870  (Act  May  31,  1870  [16  Stat,  at  h.  141, 
chap,  114]).  The  character  of  the  "rights 
and  privileges"  protected  is  best  illustrated 
by  some  of  the  cases  in  which  it  has  been 
construed  and  enforced.  The  right  of  a 
qualified  voter  to  vote  for  a  member  of  Con- 
gress is  a  right  "secured  by  the  Constitu- 
tion or  laws  of  the  United  States,"  within 
the  meaning  of  {  5608  of  the  Revised  Stat- 
utes. Ea  parte  Tarbrough,  110  U.  S.  051, 
28  L.  ed.  274,  4  Sup.  Ct.  Rep.  152.  In  the 
case  cited  the  indictment  was  brought  un- 
der §§  5508  and  5520  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  pp.  3712. 
3715).  The  indictment  in  that  case  charged 
that  the  conspiracy  was  to  deprive  certahi 
qualified  colored  voters,  on  account  of  their 
color,  race,  or  previous  condition  of  servi- 
tude, of  the  "enjoyment  of  the  right  and 
privilege  of  suffrage  in  the  election  of  a  law- 
fully qualified  person  as  a  member  of  the 
Congress  of  the  United  States,  .  .  .  whicli 
said  right  and  privilege  of  suffrage  was  se- 
cured to  the  said  Berry  Saunders  by  the 
Constitution  and  laws  of  the  United  States." 
The  Supreme  Court  held  that  the  right  to 
vote  in  a  congressional  election  was  a  right 
secured  by,  and  dependent  upon,  the  Consti- 
tution and  laws  of  the  United  States,  "bi 
Lackey  t.  Unit^  States,  53  L  R.  A.  660,  40 
C.  C.  A.  180,  107  Fed.  114,  after  quoting 
from  the  opinion  the  argument  for  that  con- 
clusion, we  said:  "The  judgment  of  the 
court  was  also  rested,  in  part,  upon  the 
broader  ground  that  the  Congress  had  the 
general  implied  'power  to  protect  the  elec- 
tions on  wnich  its  existence  depends  from 
violence  and  corruption.'  But  all  Uiat  is 
said  in  tiiat  case  upon  this  aspect  of  tiie 
question  was  said  of  elections  at  which 
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electors  or  Congressmen  are  to  be  chosen, 
and  of  the  direct  interest  of  the  United 
States  in  securing  such  elections  from  vio- 
lence, corruption,  and  fraud.  But  whether 
the  power  ot  Congress  to  legislate  in  respect 
to  congressional  elections  depends  upon  the 
effect  of  the  2d  and  4th  sections  of  article 
1  of  the  Constitution,  or  arises  out  of  the 
implied  power  to  protect  such  elections 
against  violence  and  fraud  because  they  are 
Federal  elections  so  far  as  Federal  officials 
are  thereby  directly  clioaen,  it  is  very  ob< 
viouB  that,  whether  such  power  be  attrib- 
uted to  either  the  one  or  the  other  source,  it 
furnishes  no  reason  for  any  interference  at 
a  purely  state  election." 

In  United  States  v.  Waddell,  112  U.  S. 
76,  28  L.  ed.  673,  6  Sup.  Ct.  Rep.  35,  an  in- 
dictment under  this  section  was  also  sus- 
tained. '"The  particular  right  held  in  that 
case  to  be  dependent  on  and  secured  l^  the 
laws  of  the  united  States,  and  to  be  pro- 
tected by  S  6508  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  3712),  against  inter- 
ference by  individuals,  was  the  right  of  a 
citizen,  having  made  a  homestead  entry  on 
public  land,  within  the  limits  of  the  state,  to 
continue  to  reside  on  the  land  for  five  years, 
for  the  purpose  of  protecting  his  title." 

In  Logan  v.  United  States,  144  U.  S.  263, 
36  L.  ed.  429,  12  Sup.  Ct.  Rep.  617,  it  was 
held  that  a  citizen  of  Uie  United  States,  in 
the  custody  of  a  marshal  of  the  United 
States  under  a  lawful  commitment  to  an- 
swer an  offense  against  the  United  States, 
has  the  right  to  be  protected  by  the  United 
States  against  lawless  violence,  and  that 
this  right  is  a  right  secured  to  him  by  the 
Constitution  and  laws  of  the  United  States, 
and  that  a  conspiracy  to  prevent  his  enjoy- 
ment  of  this  right  of  protection  is  indict- 
able under  9  560S  (V.  H.  Comp.  SUt.  1901, 
p.  3712). 

Xone  of  the  cases  in  which  an  indictment 
under  this  section  has  been  sustained  in- 
volved a  discrimination  against  voters  in  a 
purely  state  election  on  account  of  race, 
color,  or  previous  condition  of  servitude.  It 
is  plain  that  resort  can  be  had  to  this  sec- 
tion onj^  upon  the  theory  that  the  right  to 
vote  at  a  purely  utate  election  is  a  right  or 

firivilwe  secured  by  the  Constitution  or 
aws  (n  the  United  States.  But  the  power 
of  Congress  to  legislate  at  all  upon  the  sub- 
ject of  voting  at  purely  state  elections  is  en- 
tirely dependent  upon  the  15th  Amendment. 
United  States  v.  Reese,  92  U.  S.  214,  23  L. 
ed.  563 ;  United  States  v.  Cruikshank,  92  U. 
8.  542,  23  L.  ed.  588.  The  plain  purpose  of 
that  amendment  was  to  prevent  all  discrim- 
inaticm  by  the  United  ntates  and  by  the 
states  in  the  exercise  of  the  suffrage  on  ac- 
count of  "race,  color,  or  previous  condition 
of  servitude."    The  amendment  reads  thus : 

"Sec.  1.  The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any 
state  on  account  of  race,  color,  or  fnwious 
condition  of  servitude. 

"Sec.  i.  The  Congress  shall  have  power 
to  enforce  this  article  by  appropriate  legis- 
lation." 
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The  well-settled  construction  of  the  article- 
is  that  it  does  not  confer  the  right  of  suf- 
frage upon  uiyone.  United  States  v.  JBeeie^ 
92  U.  S.  214,  23  L.  ed.  563;  United  Stater 
V.  Cruikshank,  92  U.  S.  542,  23  L.  ed.  588. 

in  the  case  last  cited  the  opinion  in  the 
circuit  court  was  by  Justice  Bradley,  and  is- 
reijorted  as  United  States  v.  Cruikshank,  1 
Woods,  308,  Fed.  Cas.  No.  14,897.  In  the- 
opinion  referred  to,  the  learned  justice,  re- 
ferring to  the  amendment,  said:  "It  does 
not  confer  the  right  to  vote.  That  is  the 
prerogative  of  the  state  laws.  It  only  con- 
fers a  right  not  to  be  excluded  from  voting 
b^  reason  of  race,  color,  or  previous  condi- 
tion of  servitude,  and  this  is  all  the  right 
that  Congress  can  enforce."  Referring  to- 
the  power  of  Congress  to  enforce  this  amend- 
ment by  appropriate  legislation,  he  said: 
"It  is  not  the  right  to  vote  which  is  guar- 
anteed to  all  cituens.  Congress  cannot  in- 
terfere with  the  r^pilation  of  that  right  by 
the  states,  OEcept  to  prevoit,  by  appropriate- 
legislation,  any  distinction  as  to  race,  color, 
or  previous  condition  of  servitude.  The- 
state  may  establish  any  otlier  conditions  and 
discriminations  it  pleases,  whether  as  to  age^ 
sex,  property,  education,  or  anything  else." 

In  United  States  v.  Reese,  92  U.  S.  214, 
23  L.  ed.  663,  the  court  said:  "The  15th 
Amendment  does  not  confer  the  right  of  suf- 
frage upon  anyone.  It  prevents  the  states,  or 
the  United  States,  however,  from  givii^ 
preference  in  thi8  particular  to  one  citi- 
zen of  the  United  States  over  Mother 
on  account  of  race,  color,  or  previoua 
condition  of  servitude.  Before  its  adoption, 
this  could  be  done.  It  was  as  much  within 
the  po.wer  of  a  state  to  exclude  citizens 
of  the  United  States  from  voting  on  ac- 
count of  race,  etc.,  as  it  was  on  account  of 
age,  property,  or  education.  Now  it  is 
not.  If  citizens  of  one  race,  having  certain 
qualifications,  are  permitted  by  law  to  vote,, 
those  of  another  having  the  same  qualifica- 
tions must  be.  Previous  to  this  amendment 
there  was  no  constitutional  guaranty  against, 
this  discrimination.  Now  uiere  is.  It  fol- 
lows that  the  amendment  has  invested  the 
citizens  of  the  United  States  with  a  new 
constitutional  right,  which  is  within  the 
protecting  power  of  Congress.  That  right 
18  exemption  from  discrimination  in  the  ex- 
ercise of  tlie  elective  franchise  on  account 
of  race,  color,  or  previous  condition  of  servi- 
tude. This,  under  the  express  provisions  ot 
the  2d  section  of  the  Amendment,  Congress 
may  enforce  by  'appropriate  legislation.' " 

In  United  States  v.  Cruikshank,  92  U.  S. 
542.  23  L.  ed.  688,  the  court  said:  "In 
Minor  v,  Uapperseit,  21  Wall.  178,  22  L.  ed. 
627,  we  decided  that  the  Constitution  of  the 
United  States  has  not  conferred  the  right  of 
suffrage  upon  anyone,  and  that  the  United 
States  have  no  voters  of  their  own  creation  in 
the  statei.  In  United  States  v.  Reese,  92  U. 
S.  214,  23  L.  ed.  563.  we  hold  that  the  15th 
Amendment  has  invested  the  citizens  of  the 
United  States  with  a  new  constitutional  right 
which  is  exemption  from  discrimination  in 
the  exercise  of  the  elective  franchise  on  ac- 
count of  race,  color,  or  previous  condition 
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of  servitude.  From  this  it  appears  that  the 
right  of  suffrage  is  not  a  necessary  attribute 
<a^  national  citizenship,  but  that  exemption 
from  diserimination  in  the  exercise  of  that 
right  on  account  of  race,  etc.,  is.  The  right 
to  vote  in  the  states  comes  from  the  states, 
but  the  right  of  exemption  from  the  prohib- 
ited discrimination  comes  from  the  United 
States.  The  first  has  not  been  granted  or 
secured  by  the  Constitution  of  uie  United 
States,  but  the  last  has  been." 

The  15th  Amendment  is  therefore  a  limi- 
tation upon  the  powers  of  the  states  in  the 
execution  of  their  otherwise  unlimited  right 
to  prescribe  the  qualification  of  voters  in 
their  own  elections,  and  the  power  of  Con- 
gress to  enforce  this  limitation  is  necessarily 
limited  to  legislation  appropriate  to  the  cor- 
rection of  any  discrimination  on  account  of 
race,  color,  or  condition.  The  affirmative 
riglit  to  vote  in  such  elections  is  still  de- 
pendent upon  and  secured  by  the  Constitu- 
tion and  laws  of  the  state,  the  power  of  the 
state  to  prescribe  qualification  being  limited 
in  only  one  particular.  The  right  of  the 
voter  not  to  be  discriminated  against  at  such 
elections  on  account  of  race  or  color  is  the 
only  right  protected  by  this  amendment,  and 
that  right  is  a  very  different  right  from 
the  affirmative  ri^ht  to  vote. 

There  are  certain  very  obvious  limitations 
upon  the  power  of  Congress  to  Iwislate  &r 
the  enforcement  of  this  article:  First,  leg- 
islation authorized  by  the  amendment  must 
be  addressed  to  stq^  action  in  some  form,  or 
through  some  agency;  second,  it  must  be 
limited  to  dealing  with  discrimination  on  ac- 
count of  race,  color,  or  condition.  These  in 
their  order: 

1.  That  state,  and  not  individual,  action, 
is  the  subject  of  this  article,  would  seem 
clear  from  many  considerations.  The  right 
to  vote  in  a  purely  state  election,  being,  as 
we  have  seen,  a  right  granted  by  and  de- 
pendent upon  the  law  of  the  state,  is  there- 
fore a  right  which  can  only  be  denied  or 
abridged  by  the  state.  The  amendment  is 
therefore,  in  terms,  addressed  to  state  action. 
Action  by  the  United  States  and  by  the  state 
in  oontravention  of  this  right  of  nondiscrim- 
ination on  account  of  race,  color,  or  con- 
dition is  inhibited.  It  has  been  argued  that 
the  amendment  operates  only  to  annul  dis- 
criminations in  existing  constitutions  and 
laws,  and  to  prohibit  all  future  legislation 
denying  or  abridging  the  right  of  suffrage 
on  account  of  race,  color,  and  condition,  and 
that  the  power  of  Congress  to  enforce  it  is 
therefore  limited  to  l^slation  appropriate 
to  the  prevention  and  punishment  of  con- 
duct based  upon  discriminating  l^slation. 
We  think  this  too  narrow  a  view  of  the  arti- 
cle. Although  it  has  reference  to  state,  and 
not  individual,  action,  it  has  a  wider  scope 
than  the  mere  nullitication  or  inhibition  of 
state  l^islative  action,  and  avoids  and  in- 
hibits, not  only  state  legislation,  but  all 
state  action  of  every  kind,  and  by  everyone 
assuming  to  exercise  the  power  of  the  state, 
whether  the  state's  authority  be  exceeded  or 
not  When  the  Constitution  speaks  of  a 
state,  and  inhibits  the  doing  of  certain 
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things,  it  sometimes  includes  under  the  term 
"state"  ever^  instrumentality  or  agent^  of 
t^e  state  which  presumes  to  act  by  authority 
of  the  state,  and  in  other  cases  the  action  of 
the  state  in  its  sovereign  or  le^slative  char- 
acter is  alone  referred  to.  This  amendment, 
is  not  limited  to  the  prohibition  of  "laws" 
denying  or  abridging  the  elective  function. 
For  this  very  reason  we  conclude  that  legis- 
lation enforcing  it  may  be  corrective  of  any 
state  action,  whether  tMtsed  on  state  laws  au- 
thorizing discrimination  or  not.  With  the 
exception  of  the  1st  clause  of  the  1st  section 
of  the  I4th  Amendment,  that  section  is,  like' 
the  15th  Amoidment,  addressed  broadly  to 
the  state.  The  other  clauses  of  that  section 
read  as  follows:  "Xo  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive- 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law;  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion  of  the  laws." 

Kach  of  the  clauses  quoted  above  has  been 
authoritatively  construed  as  addressed  to 
state  action  in  some  form,  and  not  to  mere 
individual  conduct.  Slaughter-Home  Cases, 
16  Wall.  36,  21  L.  ed.  394;  Eat  parte  Vir- 
ginia, 100  U.  S.  339,  26  L.  ed.  676;  United 
'mates  V.  Cruikskank,  92  U.  S.  542,  23  L.  ed. 
588;  United  States  v.  Ilarris,  106  U.  S.  629^ 
638,  27  L.  ed.  290,  293,  1  Sup.  Ct.  Rep.  601 ; 
Virginia  v.  Rivea,  100  U.  S.  313,  25  L.  ed. 
667;  Civil  Rights  Cases,  109  U.  S.  3.  11,  27 
L.  ed.  835,  839,  3  Sup.  Ct.  Rep.  18;  Ghioago, 
B.  d  Q.  R.  Co.  V.  Chicaqo,  166  U.  S.  226,  41 
L.  ed.  979,  17  Sup.  Ct.  Rep.  581. 

In  United  States  v,  Cruikahank,  the  chief 
Justice  said:  "The  14th  Amendment  pro- 
hibits a  state  from  depriving  any  person 
of  life,  liberty,  or  property  witoout  due  proc- 
ess of  law  l-or  from  denying  to  any  person 
the  equal  protection  of  the  laws] ;  but  this 
adds  nothing  to  the  rights  of  one  citizen  as 
a^inst  another.  It  simply  furnishes  on  ad- 
ditional guaranty  against  any  encroachment 
by  the  stetes  upon  the  fundamental  rights 
which  belong  to  every  citizen  as  a  member 
of  society.*'  In  Virginia  v.  Rives,  the  court 
said:  "llie  provisions  of  the  14th  Amend- 
ment of  tbe  Constitution  we  have  quoted  all 
have  reference  to  state  action,  exclusively^ 
and  not  to  any  action  of  private  Individ- 
uals."  In  United  States  v.  Harris,  Justice- 
Woods,  after  citing  and  commenting  upon 
the  earlier  cases,  said  of  the  14th  Amend- 
ment: "The  language  of  the  amendment 
does  not  leave  this  subject  in  doubt.  When 
the  state  lias  been  guilty  of  no  violation  of 
its  provisions;  when  it  has  not  made  or  en- 
forced any  law  abridging  the  privileges  or 
immunities  of  citizens  of  the  United  States; 
when  no  one  of  its  departments  has  deprived 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  or  denied  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  the  laws;  when,  on  the  contrary, 
the  laws  of  the  state,  as  enacted  by  its  leg- 
islnti\*e.  and  construed  by  ite  judicial,  and 
administered  by  its  executive  departments^ 
recognize  and  protect  the  rights  of  all  per- 
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Muu^ —  the  amendment  imposes  no  duty  and 
ctmieTs  no  power  upon  ConCTeas."  Referring 
to  Ex  parte  Virginia,  100  U.  S.  339,  25  Kj. 
ed.  676,  where  a  law  of  Congress  prohibiting 
discrimination  in  jury  service  on'  account  of 
race,  color,  etc.,  was  upheld,  as  warranted  by 
the  last  clause  of  the  1st  section  of  the  14th 
Amendment,  the  court,  in  the  Civil  Rights 
Cases,  m  U.  S.  3,  151,  27  L.  ed.  836,  3  Sup. 
Ct  Rep.  18,  24,  said:  "In  Ea  parte  Vir- 
ginia, 100  U.  S.  339,  25  L.  ed.  676,  it  was 
held  that  an  indictment  against  a  state  of- 
ficer under  this  section  for  excluding  persons 
of  color  from  the  jury  Hat  is  sustainable. 
But  a  moment's  attention  to  its  terms  will 
show  that  the  section  is  entirely  corrective 
in  its  character.  Disqualifications  for  serv- 
ice on  juries  are  only  created  by  the  law, 
and  the  first  part  of  the  section  is  aimed  at 
certain  disqualifying  laws,  namely,  those 
which  make  mere  race  or  color  a  disqualifica- 
tion; and  the  second  clause  is  directed 
against  those  who,  assuming  to  use  the  au- 
thority of  the  state  government,  carry  into 
effect  such  a  rule  of  disqualification.  In  the 
Virginia  case,  the  state,  through  its  officer, 
enforced  a  rule  of  disqualification  which 
the  law  was  intended  to  abrogate  and  coun- 
teract. Whether  the  statute  book  of  the 
state  actually  laid  down  any  such  rule  of 
disqualification  or  not,  the  state,  through  its 
officer,  enforced  such  a  rule;  and  it  is 
against  such  state  action,  through  its  of- 
ficers and  a^nts,  that  the  last  clause  of  the 
section  is  directed.  This  aspect  of  the  law 
was  deemed  sufficient  to  devest  it  of  any 
unconstitutional  character,  and  makes  it  dif- 
fer widely  from  the  Ist  and  2d  sections  of 
the  same  act  which  we  are  now  considering." 
In  Chicago,  B.  A  Q.  R.  Co.  v.  Ohieago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
681,  it  is  said,  referring  to  the  14th  Amend- 
ment: "That  the  prohibitions  of  the  14th 
Amendment  refer  to  all  the  inBtrumentali- 
ties  of  the  state,  to  its  legislative,  executive, 
and  judicial  authorities;  and  therefore  who- 
ever, by  virtue  of  public  position  under  a 
state  government,  ueprives  another  of  any 
right  protected  by  that  amendment  against 
deprivation  by  the  state,  violates  the  consti- 
tuuonal  inhibition;  and  as  he  acts  in  the 
name  and  for  the  state,  and  is  clothed  with 
the  state's  power,  his  act  is  that  of  the 
state."  In  Logan  v.  United  States,  144  U. 
S.  263,  293,  36  L.  ed.  429,  439,  12  Sup.  Ct. 
Rep.  617,  626,  the  cases  cited  above  were 
reviewed,  and  the  doctrine  to  be  deduced 
from  them  thuA  formulated:  "The  whole 
scope  and  effect  of  this  series  of  decisions 
is  that,  while  certain  fundamental  rights, 
recognized  and  declared,  but  not  granted  or 
created,  in  some  of  the  amendments  to  the 
Constitution,  are  thereby  guaranteed  only 
against  violation  or  abridgment  by  the 
United  States,  or  by  the  states,  as  the  case 
may  be,  and  cannot,  therefore,  be  affirma- 
tively enforced  by  Congress  against  unlaw- 
ful acts  of  individuals,  yet  that  every  right 
created  by.  arising  under,  or  dependent 
upon,  the  Constitution  of  the  United  States 
may  be  protected  tind  enforced  by  Congress 
hy  such  means  and  in  such  manner  as  Con- 
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gresB,  in  the  exercise  of  the  correlative  dvty 
of  protection,  or  of  the  I^slative  powers 
conferred  upon  it  by  the  Constitution,  may, 
in  its  discretion,  deem  most  eligible  and  best 
adapted  to  attain  the  object." 

The  principles  of  interpretation  applicable 
to  the  Ist  section  of  the  I4th  Amendment 
are  equally  applicable  to  the  construction 
of  the  15th  Amendment.  The  amendment 
simply  limits  state  power  in  respect  to  suf- 
frage at  state  elections  by  prohibiting  dls- 
crimination  in  the  enjoyment  of  the  elective 
franchise  on  account  of  race,  color,  or  con- 
dition. The  right  to  vote  in  its  own  elec- 
tion can  be  conferred  only  by  the  state.  No 
one,  therefore,  but  the  state,  can  "deny  or 
abridge"  the  right  to  vote.  The  amendment 
is  therefore  properly  addressed  to  the  state. 
Individuals  may  unlawful  force  or  fraud 
prevent  an  otherwise  lawful  voter  from  vot- 
ing. But  it  would  simply  be  an  act  of  law- 
less violence.  The  right  of  suffrage  would 
not  be  denied  or  abridged.  Individuals  can* 
not  deny  or  abridge  the  right  of  suffrage,  for 
they  caimot  confer  it.  It  is  a  right  which 
is  secured  by,  and  dependent  upon,  law.  In- 
dividuals cannot  "deny  or  abridge"  a  right 
of  suffrage  confirmed  by  law  by  a  mere  law- 
less act  of  fraud  or  Intimidation  or  vio- 
lence. To  deny  or  abridge  it  in  the  sense 
and  meaning  of  the  ISth  Amendment,  there 
must  be  some  act  of  the  state,  through  its 
legislative,  judicial,  or  executive  depart- 
ments. Someone  exercising  the  power  of  the 
state,  whether  with  or  wthout  the  sanction 
of  the  law  of  the  state,  must  deny  to  other- 
wise qualified  voters  the  right  to  vote  on  ac- 
count of  race,  color,  or  condition.  That 
would  be  an  act  of  the  state,  uid  auch  act 
mi^ht  be  made  an  offense,  against  Uie 
United  States  by  virtue  of  the  power 
frranted  by  the  15th  Amendment.  To  justify 
legislation  directed  to  the  mere  lawless  acts 
of  individuals  at  a  purely  state  election, 
even  though  such  acts  be  based  upon  color 
or  race,  would  he  to  enter  the  domain  of  the 
police  power  of  the  state.  We  speaic  only 
of  purely  state  elections,  for  the  power  of 
Co'ngress  over  its  own  elections  rms  upon 
altogether  different  principles.  There  is  no 
more  reason  for  assuming  that  this  amend- 
ment authorizes  legislation  for  the  punish- 
ment of  the  ruffianly  act  of  an  individual  in 
preventiug  the  enjoyment  of  the  right  to 
vote  in  a  state  or  municipal  election,  even 
though  the  intimidation  be  grounded  upon 
race,  color,  or  previous  eontution  oi  servi- 
tude, than  there  would  be  for  legislation 
punishing  a  trespass  upon  property  upon  the 
ground  that  sueti  a  trespass  would  be  a  de- 
nial of  due  process  of  law.  Both  the  14th 
and  the  15th  Amendments  are  addressed  to 
state  action  through  some  channel  exercis- 
ing the  power  of  the  state. 

2.  Appropriate  legislation  grounded  on 
this  amendment  Is  l^slation  which  is  lim- 
ited to  the  subject  of  discrimination  on  ac- 
count of  race,  color,  or  condition.  The  aet 
commonly  known  as  the  "enforcement  act" 
(beintr  the  act  of  May  31,  1870  [16  Stat,  at 
L.  !4((,  chap.  114,  U.  S.  Comp.  Stat.  1901,  p. 
503] ) .  contained  a  number  of  sections  whi«i 
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were  plainly  intended  to  enforce  the  provi- 
Bions  of  the  16th  Amendment.  These  sec^ 
tions  were  the  1st,  3d,  4th,  and  6th.  The 
Ist  has  been  carried  into  the  Revised  Stat- 
utes as  S  2004  (U.  S.  Comp.  Stat.  1901,  p. 
1272).  The  3d,  having  been  held  unconsu- 
tutional,  is  dropped  out.  The  4th,  in  a 
somewhat  changed  form,  is  carried  into  the 
Revised  Statutes  as  S  5506,  and  the  5th  sec- 
tion is  §  5607  (U.  S.  Comp.  Stat.  1901,  p. 
3712)  of  the  Revised  SUtutes.  The  3d, 
4th,  and  5th  sections  of  that  act  have  been 
held  to  have  been  in  excess  of  the  jurisdic- 
tion ol  the  Congress  undef  the  16th  Amend- 
ment,  and  therefore  null  and  void.  The 
ground  upon  wMeh  this  conclusion  was 
reached  was  that  neither  section  was  con- 
fined in  its  operation  to  discriminations  on 
account  of  race,  color,  or  previous  condition 
of  servitude,  and  all  were  broad  enough  to 
cover  wrongful  acts  both  within  and  with- 
out the  jurisdiction  of  Congress  under  the 
article.  United  fitatee  v.  Reese,  92  U.  S. 
214,  23  L,  ed.  seS ;  Lackey  v.  United  States, 
63  L.  R.  A.  660,  46  C.  C.  A.  189,  107  Fed. 
114. 

3.  It  may  be  conceded  that  the  Congress 
has  power  to  provide  for  the  indictment  and 
punishment  of  any  person  exercising  the 
power  of  the  state  who  should  exclude,  on 
account  of  race,  color,  or  previous  condition 
of  servitude,  the  vote  of  lawfully  qualified 
voters,  even  at  a  purely  state  election.  But 
has  CoDgresB  so  I^slated?  Secticm  5508 
(IT.  B.  Comp.  Stat.  1901.  p.  3712)  is  plainly 
not  limited  to  acts  done  by  persons  acting 
under  and  exercising  the  power  of  the  state. 
The  indictment  charges  that  the  defendant 
conspiratora  were  officers  of  election,  and,  as 
such  officers,  excluded  colored  voters  from 
voting  on  account  of  race,  color,  etc.  If  the 
case  made  by  the  indictment  is  within  this 
Becti<m,  it  is  -001  beeanse  it  provides'  spe- 
cifically for  the  punishment  of  the  offense 
charged,  but  because  it  comes  under  the 
general  provision  providing  for  the  ^uni^- 
ment  of  any  unlawful  interference  with  the 
free  enjoyment  of  some  right  or  privilege 
secured'by  the  Constitution  or  laws  of  the 
United  States,  This  section  has  for  its  ob- 
ject the  punishment  of  all  persons  who  con- 
spire to  prevent  the  free  enjoyment  of  any 
T^ht  or  privily  secured  by  the  Constitu- 
tion or  laws  of  Congress,  without  regard  to 
whether  the  persons  so  conspiring  are  pri- 
Tate  individuals  or  officials  exercising  the 

K>wer  of  the  United  States  or  of  a  state, 
either  does  it  draw  any  distinction  between 
a  conspiracy  directed  against  the  exercise  of 
the  right  of  suffrage  based  upon  race  or 
color,  and  a  conspiracy  not  so  grounded.  It 
is  therefore  not  legislation  appropriate  to 
the  enforcement  of  the  15th  Amendment; 
and,  if  the  only  warrant  for  its  enactment 
was  that  article,  we  should  be  obliged  to 
hold  titat  Congress  had  exceeded  its  juris- 
diction, because  broad  enough  to  cover 
wrongful  acts  without,  as  well  as  within,  its 
jurisdiction.  That  it  is  not  within  the  prov- 
ince of  the  courts  to  so  limit  an  act  by  ju- 
dicial construction  as  to  make  it  operate 
only  on  tiiat  which  Congress  may  rightfully 
61  L.  R.  A. 


prohibit  and  punish  is  now  a  well-settled 
principle  of  constitutional  interpretation. 
United  Btates  v.  Reeae,  92  U.  S.  214,  23  L. 
ed.  563;  United  States  v,  Oruikahank,  92 
U.  8.  642,  23  L.  ed.  588;  Trade-Mark  Cases, 
100  U.  S.  82,  eub  nom.  United  8tat98  T. 
Steffens,  25  L.  ed.  550 ;  United  State*  v.  Har- 
ris, 108  U.  S.  629,  27  L.  ed.  290,  1  Sup.  Ct. 
Rep.  601;  Civil  Rights  Cases,  109  U.  S.  3, 
27  L.  ed.  835,  3  Sup.  Ct.  Rep.  18;  Lackey  v. 
United  States,  53  L.  R.  A.  660,  46  C.  C.  A. 
189,  107  Fed.  114. 

The  case  of  United  States  v.  Reese,  92  U. 
,S.  214,  23  L.  ed.  663,  is  very  much  in  point. 
The  court  had  under  consideration  the  con- 
stitutionality  of  8§  3  and  4  of  the  act  of 
May  31,  1870,  now  constituting  8  5606  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  3712).  The  indictment  charged  two 
inspectors  of  a  municipal  election  in  the 
state  of  Kentucky  with  refusing  to  receive 
the  votes  of  certain  colored  voters,  in  con- 
travention of  the  terms  of  the  3d  section  of 
the  act.  The  section  in  question  was  di- 
rected to  tlie  conduct  of  election  judges  and 
inspectors,  but  did  not  limit  the -operation 
of  the  act  to  exclusions  from  suffrage  on  ac- 
count of  race,  color,  or  condition.  The  court 
said,  in  speaking  of  the  section  then  under 
consideration:  "We  find  there  no  words  of 
limitation,  or  reference,  even,  that  can  be 
construed  as  manifesting  any  intention  to 
confine  its  provisions  to  the  terms  of  the 
15th  Amendment.  That  sectfon  has  for  its 
object  the  punishment  of  all  persons  who,  1^ 
force,  bribery,  etc.,  hinder,  delay,  etc.,  any 
person  from  qualifying  or  voting.  In  view 
of  all  these  facts,  we  feel  compelled  to  say 
that,  in  our  opinion,  the  language  of  the  3d 
and  4th  sections  does  not  confine  their  op- 
eration to  unlawful  discriminations  on  ac- 
count of  race,  etc.  If  Congrera  had  the 
power  to  provide  generally  for  the  punish- 
ment of  tnose  who  unla^nully  interfere  to 
prevent  the  exercise  of  the  elective  fran- 
chise, without  regard  to  such  discrimination, 
the  language  of  these  sections  would  be 
broad  enough  for  that  purpose.  It  remains 
now  to  consider  wheth^  a  statute  so  gen- 
eral as  this  in  its  provisions  can  be  made 
available  for  the  punishment  of  those  who 
maj;  be  ^ilty  of^  unlawful  discrimination 
against  citizens  of  the  United  States,  while 
exercising  the  elective  franchise,  on  account 
of  their  race,  etc.  There  is  no  attempt  in 
the  sections  now  under  consideration  to  pro- 
vide specifically  for  such  an  offense.  If  the 
case  is  provided  for  at  all,  It  is  because  it 
comes  under  the  general  prohibition  against 
any  wron^ul  act  or  unlawful  obstruction  in 
this  particular.  We  are  therefore  directly 
called  upon  to  decide  whether  a  penal  stat- 
ute enacted  1^  Congress,  with  its  limited 
powers,  which  is  in  general  language,  broad 
enough  to  cover  wrongful  acts  without,  as 
well  as  within,  the  constitutional  jurisdic- 
tion, can  be  limited  by  judicial  construction 
so  as  to  make  it  operate  only  on  that  which 
Congress  ma^  rightfully  prohibit  and  pun- 
ish. For  this  purpose  we  must  take  these 
sections  of  the  statute  as  they  are.  We  are 
not  able  to  reject  a  part  which  is  unconsti- 
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tutional,  and  retain  the  remainder,  beeaoae 
it  is  not  possible  to  separate  that  which  is 
UDOonBtitutimal,  if  th&n  be  any  such,  from 
tluit  which  is  not.  The  proposed  effect  is 
not  to  be  attained  by  striking  out  or  disre- 
garding words  that  are  in  the  aection,  but 
by  inserting  those  which  are  not  now  there. 
Each  of  the  sections  must  stand  as  a  whole, 
or  fall  altogether.  The  language  is  plain. 
There  is  no  room  for  construction,  unless  it 
be  as  to  the  effect  of  the  Constitution.  The 
questim,  then,  to  be  determined,  is  whether 
we  can  introduce  words  of  limitation  into  a 
penal  statute  so  as  to  make  it  specific,  when, 
as  expressed,  it  is  general  only.  It  woula 
certainly  be  dangerous  if  the  legislature 
could  set  a  net  large  enough  to  catch  all  pos- 
sible offenders,  and  leave  it  to  the  courts  to 
step  inside  and  say  who  could  be  rightfully 
detained,  and  who  should  be  set  at  large. 
This  would,  to  some  extent,  subetitute  the 
judicial  for  the  legislative  dfniartment  of 
the  government.  The  courts  enforce  the  leg- 
islative will,  when  ascertained,  if  within  the 
constitutional  grant  of  power.  Within  its 
legitimate  sphere,  Congress  is  supreme,  and 
beyond  the  control  of  the  courts;  but  if  it 
steps  ouside  of  its  constitutional  limitations, 
and  attempts  that  which  is  beyond  its  reach, 
the  courts  are  authorized  to,  and,  when 
called  upon  in  due  course  of  legal  proceed- 
ings, must,  annul  its  encroachments  upon 
the  reserved  power  of  the  states  and  the 
people.  To  limit  this  statute  in  the  man- 
ner now  asked  for  would  be  to  make  a  new 
law,  not  to  enforce  an  old  one.  This  is  no 
part  of  our  duty.  We  must  therefore  decide 
that  Congress  has  not  as  yet  provided  by  'ap- 
propriate legislation'  for  the  punishment  of 
the  offense  charged  in  the  indictment,  and 
that  the  circuit  court  properly  sustained  the 
demurrers  and  gave  judgment  for  the  de- 
fendants." 

In  United  States  v.  Harris,  lOfl  U.  S.  629, 
637,  27  h.  ed.  290,  293,  1  Sup.  Ct.  Rep.  601, 
S  5519  (U.  S.  Comp.  Stat.  1901,  p.  3714) 
was  held  void,  as  not  warranted  by  the  Con- 
stitution. That  section  is  in  these  words: 
"Sec.  6619.  If  two  or  more  persons  in  any 
state  or  territory  conspire,  or  go  in  disguise 
on  the  highway  or  on  the  premises  of  an- 
other, for  the  purpose  of  depriving,  either 
directly  or  indirectly,  any  person  or  class 
of  persons  of  the  equal  protection  of  the 
laws,  or  of  equal  privileges  and  immunities 
under  the  laws,  or  for  the  purpose  of  pre- 
venting or  hindering  the  constituted  author- 
ities of  any  state  or  territoty  from  giving 
or  securing  to  all  persons  within  such  state 
or  territory  the  equal  protecticm  of  the  laws, 
each  of  such  persons  snail  be  punished  by  a 
fine  of  not  less  than  five  hundred,  nor  more 
than  five  thousand,  dollars,  or  by  imprison- 
ment, with  or  without  hard  labor,  not  less 
than  six  mouths,  nor  more  than  six  years, 
or  by  both  such  fine  and  imprisonment." 
It  was  sought  to  be  supported  under  the 
13th,  14th,  and  15th  Amendments.  The 
court  said:  "It  is  clear  that  the  15th 
Amendment  can  have  no  application.  That 
amendment,  as  was  said  by  this  court  in  the 
case  of  United  States  v.  Reese,  92  U.  S.  214, 
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23  L.  ed.  Ses,  'relates  to  the  right  of  citi- 
zens of  the  United  States  to  vote.  It  doe* 
not  confer  the  right  of  suffrage  on  anyone. 
It  merely  investB  citizens  of  the  United 
States  with  the  constitutional  right  of  ex- 
emption from  discrimination  in  the  enjoy- 
ment of  the  elective  franchise  on  account  of 
race,  color,  or  previous  condition  of  ser\'i- 
tude.'  See  also  United  States  v.  Cruik- 
shank,  92  U.  S.  642,  23  L.  ed.  688,  1  Woods, 
308,  Fed.  Cas.  No.  14^97.  Section  5519  of 
the  Revised  Statutes  (U.  8.  Comp.  Stat. 
1001,  n.  3714)  has  no  reference  to  this  right. 
The  ris^t  guaranteed  by  ihs  16th  Amend- 
ment is  protectM  by  other  legislation  of 
Congress,  namely,  by  SS  4  and  5  of  the  act 
of  May  31,  1870,  chap.  114,  and  now  em- 
bodied in  §S  6606  and  5607  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3712). 
Section  6519,  according  to  the  theory  of  the- 
prosecution,  and  as  appears  by  its  termsr 
was  framed  to  protect  from  invasion  by  pri- 
vate persons  the  equal  privil^fes  and  im- 
mimities,  under  the  laws,  of'  all  persons  and 
classes  of  persons.  It  requires  no  argument^ 
to  show  that  such  a  law  cannot  be  founded 
on  a  clause  of  the  Constitution  \vhose  sole- 
object  is  to  protect  from  denial  or  abridg- 
ment by  the  United  States  or  states,  on  ac- 
count of  race,  color,  or  previous  condition  of 
servitude,  the  right  of  mtizens  of  the  United 
States  to  vote."  The  court  further  held  that 
the  act  was  not  warranted  by  either  of  the 
other  amendments,  because  it  covered  cases 
both  within  and  without  the  authority  of 
Congress.  Referring  to  the  claim  that  it 
might  be  supported  by  the  14th  Amendment^ 
the  court  said:  "As,  therefore,  the  section 
of  the  law  under  consideration  is  directed 
exclusively  against  the  action  of  private  per- 
sons, without  reference  to  the  laws  of  th« 
state,  or  their  administration  by  her  officers, 
we  -are  clear  in  the  opinion  that  it  is  not 
warranted  by  any  clause  of  the  14th  Amend- 
ment." 

Assumii^  that  exemption  from  discrimi- 
nation at  a  state  electicm  is  a  "right  of  prir- 
ilege  secured  the  Constitution  or  laws  of 
the  United  StiUes,"  it  is  a  right  n^ich  orig- 
inate only  in  the  I6th  Amendment,  and 
can  only  be  enforced  by  legislation  directed 
to  state  action  in  some  form,  by  which  other- 
wise qualified  voters  are  denied  the  elective 
franchise  on  account  of  race  or  color.  This 
is  the  limit  of  the  power  of  Congress  under 
the  article.  Section  5508  (U.  S.  Comp.  Stat. 
1901,  p.  3712)  is  not  so  limited,  and  is  not, 
therefore,  appropriate  legislation  for  the  en- 
foreemmt  <h  the  16th  Amendment.  The  war- 
rant for  the  section  is  found  in  other  pro- 
visions of  the  Constitution,  and  other  sec- 
tions of  the  act  of  1870,  from  which  thla 
section  was  taken,  carried  into  the  Revised 
Statutes  as  g§  5506  and  5507  (U.  S.  Comp. 
Stat.  1901,  p.  3712),  were  intended  to  en- 
force this  amendment.  We  therefore  con- 
clude that  the  offense  charged  in  the  indict- 
ment is  not  included  within  or  covered  by 
i  5508  (U.  S.  Comp.  SUt.  I90I,  p.  3712). 

The  judgment  must  he  reverwd,  with  di- 
rections to  sustain  the  defendant's  demurrer 
to  the  indictment. 
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MICHIGAN  SUPREME  COURT. 


Joseph  McBRIDE,  Plff.  in  Err., 

V. 

John  SCOTT  et  al. 

(  Uich  ) 

-A  rc*crT«ti«H  of  th«  rlskt  to  proceed 
mt^OMMt  the  otheva  will  not  prareat  a  Mt- 
tlament  with,  aod  relflue  of,  <ma  of  MTcral 
joint  tort  feuoTB  txvm  opentlos  as  a  dl»- 
charge  of  all. 

(Janoary  27.  1908.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
«f  defendanta  in  an  action  brotight  to  re- 
cover damages  for  the  commissioD  of  a  tort. 
Aflirmed. 

The  case  suffieiecatlr  appears  in  the  opin- 
ion. 

Mr,  8.  E.  for  plaintiff  in  error: 

Oar  claim  is  based  upon  the  fact  that  it 

has  never  been  paid  in  full.  There  has  not 
'been  a  "satisfartion"  of  it. 

Where  tlie  claim  is  unliquidated,  ai^  sum 
-may  constitute  a  full  satisfaction,  if  so  un- 
•derstood  and  intended  in  fact. 

Ghamherlin  t.  Murphy,  41  Vt.  110. 

The  receipt  of  money  in  settlement  of  the 
aetlon  against  one  does  not  discharge  the 
•others  unless  it  was  as  satisfaction  for  the 
whole  injury. 

Pogel  T.  ifetlfce,  60  Wis.  248,  18  N.  W. 
■927 ;  Matthev>8  v.  Chicopee  Mfg.  Co.  3  Robt. 
711;  Price  v.  Barker,  1  Jur.  N.  S.  775; 
3notD  V.  Chandler,  10  N.  H.  92,  34  Am.  Dec. 
140;  Miaaouri,  K.  <£  T.  R.  Co.  v.  MoWherier, 
^9  Kan.  345,  53  Pac.  135 ;  Sloan  v.  Herrich, 
■49  Vt.  328;  Chicago  v.  Bahcock,  143  111.  366, 
32  N.  E.  271;  BloaM  v.  Plymale,  3  W.  Va. 
■404,  100  Am.  Dec.  752;  Knapp  v.  Boche,  94 
X.  Y.  334;  Durrell  T.  Wendell,  8  N.  H.  369; 
Moore  v.  Slanicood,  98  HI.  806;  Parmelee  v. 
XMwrence,  44  III.  405;  Merchants'  Bank  v. 
■Curtisa.  37  Barb.  317:  Dc  Zeng  v.  Bailey, 
■9  Wend.  337;  Hotcley  v.  Stoddard,  7  Johns. 
■209;  ^'rtTifc  v.  Green,  5  Barb.  4.'>9;  Bank  of 
•Catskill  V.  Meaacngtr,  9  Cow.  38. 

A  plaintiff  who  releases  his  whole  debt 
-on  receipt  of  a  part  of  it  only,  if  he  does  it 
'by  a  release  under  seal,  ib  estopped  from  de- 
nying to  any  decree  whatever  the  said  re- 
lease or  the  extinguishment  of  the  debt. 
Such  a  release  is  presumed  to  extinguish  en* 
"tirely  the  subject-matter  of  it.  Releases  not 
under  seal  have  no  such  effect,  either  in 
-ancient  or  modem  times,  and  the  intention 
may  be  shown,  and  the  consideration  in- 
•quired  into. 

Harrison  v.  Close,  2  Johns.  448,  3  Am. 
Dec.  444;  Irvine  v.  Millbanky^  56  N.  Y.  636; 
suit  T.  EMon,  50  Wis.  138,  36  Am.  Rep. 
mo,  6  X.  W.  518;  Winston  v.  Dalhu,  64  N. 
■C.  299. 


Note. — As  to  effect  of  release  of  one  joint 
tort  feasor  upon  llabllltj-  of  others,  see  also  Abb 
T.  Northern  1'.  E.  Co.  (Wash.)  58  L.  R.  A.  298, 

note. 
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Even  a  "discharge  under  seal"  of  one  of 
two  makers  of  a  note  pending  suit  has  been 
held  not  to  discharge  the  other.  In  case  of 
doubt  the  instrument  will  not  be  construed 

Ruuell  T.  AOdmrton,  04  N.  C.  417;  AyUt- 
worth  V.  Brotcn,  31  Ind.  270;  Bchtrtmm  v. 
Brookljfn  Heights  R.  Go.  35  App.  Div.  334, 
64  N.  Y.  Supp.  945;  Pond  v.  Williams,  1 
Gray,  630;  Mtller  v.  Fenton,  11  Paige,  18; 
Hatiey  cE  G.  Mfg.  Go.  v.  Adaza  Co-op.  Cream' 
ery  Co.  108  Iowa,  313,  79  N.  W.  79;  WilUa 
v.  De  Castro,  4  C.  B.  N.  S.  216;  Vorth  r. 
Wakefield,  13  Q.  B.  636. 

In  the  cases  where  it  has  been  held  that 
a  release  of  one  is  a  release  of  all  it  will 
be  found  thai  the  facts  were  saA  that  there 
was  an  actual  satisfaction  of  the  debt,  either 
admitted  by  the  pleadings  or  found  by  the 
court  or  the  jury;  or  Uiat  the  release  was 
under  seal;  or  other  circumstances  that 
clearly  distinguish  this  class  of  eases  from 
the  case  at  bar. 

Oil  petition  for  rehearing. 

The  plaintiff  could  let  anyone  go  he  chose, 
crediting  the  rest  with  whatever  he  hod  rs- 
oeived,  holding  them  only  for  the  balanoe,  to 
be  agreed  on  or  left  to  a  jury. 

Bailey  v.  Berry  (Ohio)  8  Am.  L.  Reg.  N*. 
S.  270. 

The  release  to  one,  which,  in  effect,  is  held 
to  discharge  third  parties,  always  means  "a 
deed  of  conveyance  in  the  form  of  a  writ- 
ten release  under  seal." 

Broan  t.  Marsh,  7  Vt.  320. 

A  note  in  Abb  v.  Tftyrthem  P.  R.  Go. 
(Wash.)  58. L.  R.  A.  293,  shows  that  it  al- 
ways depends  on  whether  there  was  a  satis- 
faction, before  it  can  be  said  that  third  par- 
ties are  discharged. 

Metiara.  Earl  D.  Pabst  and  Otto  Kiroh- 
ner,  for  defendants  hi  error: 

It  is  important  to  observe  clearly  the 
distinction  between  a  liquidated  and  unli- 
quidated claim. 

Tanner  v.  Merrill,  108  Mich.  60,  31  L.  R. 
A.  171,  65  N.  W.  664. 

The  release  of  one  of  several  joint  wrong- 
doers operates,  in  lawi  to  discharge  the 
others. 

Boardman  v.  Acer,  13  Mich.  77,  87  Am. 
Dec.  730;  K&iyon  v.  Woodru^,  33  Mich. 
310:  Grimes  \.  Williams,  113  Mich.  450,  71 
N.  W.  835. 

It  is  not  competent  for  a  party  who  claims 
to  be  aggrieved  by  the  act  of  several  joint 
wrongdoers,  by  his  own  act  or  contract  to 
defeat  the  legal  effect  and  operation  of  re- 
ceiving satisfaction  from  one  of  them. 

Baeon,  in  his  Abridgment,  title  Release, 
snbd.  G,  said:  If  divers  commit  a  trespass, 
though  this  be  joint  and  several,  at  the  elec- 
tion of  him  to  whom  the  wrong  is  done,  yet, 
if  he  releases  to  one  of  them,  all  are  dis- 
charged, because  his  own  deed  should  be 
taken  most  strongly  against  himself.  Also 
such  release  is  a  satisfaction  in  law,  which 
is  equal  to  a  satisfaction  in  fact. 
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Ck>.  Litt.  S  376,  p.  232o;  Ellia  v.  Bitger, 
2  Ohio,  8S,  15  Am.  Dec.  534;  Broton  v. 
Kmeheloe,  3  Coldw.  192;  Ruble  v.  Turner, 
2  Hen.  &  M.  38;  Oilpatrick  v.  Hunter,  24 
Me.  18,  41  Am.  Dec.  370. 

Jfeur«.  Brnuum,  Doanallr,  *  Vam 
Da  Mmrk,  Gxmj  A  Ovar,  and  Walker 
*  Bpaldlnc  aim  for  defendants  in  error. 

Montsomary,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  brought  this  suit  against  a 
large  number  of  defendants.  The  defend- 
ants demurred  to  the  declaration.  Judg- 
ment passed  for  the  defendants.  The  case 
waa  appealed  to  this  court,  reversed,  and  re- 
manded. At  this  stage  of  the  proceedings 
two  of  the  defendants,  Moore  and  Wiggins, 
paid  to  the  plaintiff  $1,^07.68,  and  were 
given  a  release  in  the  following  terms : 
Whereas,  the  supreme  court  has  held  that 
in  the  various  Wonderland  cases  all  the  de- 
fendants were  liable  upon  the  allegations  in 
the  plaintiff's  declaration;  and  whereas, 
Jaines  fl.  Moore  and  Enoch  W.  Wijsina  are 
desirous  of  settling  for  their  own  individual 
liability,  and  to  be  therefore  released  from 
any  further  liability  as  to  thranselyes  per- 
sonally, and  they  having  paid  to  me  the  sum 
of  $1,507.08,  to  be  applied  upon  my  claim 
for  damages  in  this  cause,  1  do  hereby  re- 
lease the  said  Moore  and  Wi^ins  from  all 
further  liability,  but  reserving  distinctly 
and  expressly  all  my  rights  and  claims 
against  each  and  all  of  the  other  defendants 
for  any  and  all  sums  in  addition  to  the  sum 
above  paid,  which  I  may  be  found  entitled  to. 
In  other  words,  it  is  distinctly  understood 
that  no  rights  whatever  are  released  as 
against  the  other  defendants,  and  that  the 
only  benefit  they  may  or  shall'  receive  by 
reason  hereof  is  such  as  allowed  by  law  in 
giving  to  them  the  benefit  of  the  sum  above 
paid  by  way  of  reduction  pro  tanto  of  the 
damages  for  which  this  suit  was  brought. 
The  said  Moore  and  Wiggins,  in  farther  con- 
sideration hereof,  agree  each  to  attend  and 

f;ive  his  testimony  when  called  upon  by  due 
egal  subpoena,  and  to  furnish  such  plans, 
specifications,  contracts,  deeds,  or  other  doc- 
uments of  any  description  whatever  which 
may  be  required  upon  the  trial  relating  to 
the  matter  in  this  suit,  should  the  same  be 
within  their  possession  or  control."  The 
case  was  thereupon  discontinued  as  to  Moore 
and  Wiggins.  The  other  defendants  inter- 
posed a  plea  puis  darrein  continuance,  set- 
ting up  this  discharge  of  Moore  and  Wiggins 
as  a  bar  to  the  action.  The  replication  to 
this  plea  set  out  the  agreement  above  quoted. 
The  defendants  demurred  to  the  replication. 
Judgment  passed  for  defendants  on  the  de- 
murrer, and  the  plaintiff  brings  error. 

The  question  is  very  clearly  presented  by 
the  record  as  to  whether  a  discharge  of  one 
or  more  of  numerous  joint  tort  feasors  is  a 
bar  to  a  further  action  against  the  remain- 
ing tort  feasors  in  a  ease  where  the  plaintiff 
in  form  reserves  the  right  to  proceed  against 
the  remaining  tort  feasors,  and  where  the 
plaintiff  does  not  acknowledge  full  satisfac- 
tion for  the  wrong  complained  of.  The  ques- 
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tion  never  has  been  directly  determined  by 
this  court,  and  it  is  not  free  from  doubt.  Ia 
8  Bacon,  Abr.,  title  Release,  p.  277,  it  ia 
said :  "If  divers  commit  a  trespass,  though 
this  be  joint  or  several,  at  the  election  of 
him  to  whom  the  wrong  is  done,  yet,  if  he 
releases  to  one  of  them,  all  are  discharged; 
because  his  own  deed  shall  be  tak«i  most 
strongly  against  himself.  Also,  such  release 
is  a  satisfaction  in  law,  which  is  equal  to  a 
satisfaction  in  fact."  That  such  is  the  ef- 
fect of  a  bare  release  at  the  present  day, 
plaintiff's  counsel  concedes.  But  it  is  urged 
that,  as  the  plaintiff  had  the  right  originally 
to  proceed  against  one  or  all  of  the  wrong- 
doers until  full  sAtiafaetion  is  obtained,  no 
one  of  the  defendants  has  a  right  to  com- 
plain of  any  arrangement  made  with  his  co- 
defendant  for  an  adjustment  of  the  plain- 
tiff's demand  as  against  such  codefendant, 
unless  either  by  a  formal  release  under  seal, 
which  conclusively  imports  full  satisfaction, 
or  full  satisfaction  in  fact.  And  authorities 
are  not  wanting  which  sustain  this  oonten* 
tion.  On  the  other  luuid.  it  is  oontoided 
that  the  discharge  of  one  of  several  tort  fea- 
sors amounts  in  law  to  a  satisfaction  of  the 
plaintiff's  demand,  and  this  without  regard 
to  the  question  of  whether  the  release  be  by 
instrument  under  seat  or  by  parol  agree- 
ment. One  of  the  earliest  American  cases 
upon  the  subject  is  Ruble  v.  Turner,  2  Hen. 
&  M.  38,  in  which  several  had  been  guilty 
of  an  assault.  An  agreement,  not  under 
seal,  was  made  between  the  plaintiff  and  one 
defendant,  by  which  satisfaction  was  ac- 
knowledged for  the  part  which  one  defend- 
ant took,  and  attempt  was  made  to  reserve 
the  right  as  to  the  other  defendants.  The 
court  held  this  reservation  inoperative,  Mr. 
Justice  Tucker  saying:  "It  is  a  rule  of  con- 
struction that,  if  there  be  any  clause  or  con- 
dition in  a  deed  which  is  eiuier  contrary  to 
law  or  repugnant  to  the  nature  of  the  es- 
tate created,  it  is  void.  Now,  here  the  ques- 
tion is  whether,  b^  the  first  clause  in  this 
instrument  of  writing,  Joel  Motley  was 
thereby  discharged,  and  the  plaintiff  barred 
of  his  action  against  him;  and  I  hold  that 
he  was,  for  the  reasons  already  given.  What, 
then,  is  the  effect  of  this?  Toe  law  says 
that,  if  one  joint  trespasser  be  released,  or 
make  accord  and  satisfaction,  it  shidl  bar 
a  recovery  against  all  the  others.  The  plain- 
tiff can  no  more  change  the  law,  in  this 
particular,  by  any  aubseqtient  proviso  or 
condition,  than  he  could,  after  a  grant  in 
fee  simple  by  deed,  restrain  his  grantee  from 
selling  the  lands,  or  change  the  course  of 
descents  prescribed  by  law ;  neither  of  which 
will  it  be  contended  that  he  could  do.  The 
proviso,  then,  is  merely  void,  and  cannot 
prevent  the  legal  effect  of  the  accord  and 
satisfaction  made  by  one  of  the  defendants." 
In  9  Baeon,  Abr.  Bouvier's  ed.  p.  547,  ap- 
pears the  following:  "Trespass  against  five. 
The  plaintiff  accepts  a  note  from  two,  for  a 
sum  to  be  paid  at  a  future  day,  in  satisfac- 
tion as  to  them,  but  not  to  operate  as  a  sat- 
isfaction for  the  other  defendants.  The 
right  to  recover  damages  is  gone  as  to  all." 
In  Ellis  v.  Bitzer,  2  Ohio,  89,  15  Am.  Deo. 
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534,  it  appeared  that  there  were  several 
joint  defentUnts.  A  note  was  executed,  of 
which  the  court  said  it  was  executed  and  re- 
ceived with  the  intent  and  for  the  purpose  of 
discharging  Witliama  and  Adkins,  the 
makers,  from  all  further  liability  on  account 
of  their  being  jointly  concerned  with  the  de- 
fendants in  the  trespass,  but  with  the  ex- 
jiresB  stipulation  that  it  should  not  dis- 
charge tlie  other  cotrespaBserB.  The  court 
said:  "An  accord  and  satisfaction  of  a 
joint  treepasa  by  one  is  good  for  all  con- 
cerned. The  act  of  one  of  several  joint  tres- 
tiaasers  is  the  act  of  all.  They  all  unite  to 
do  an  unlawful  act,  and  each  is  responsible 
for  the  acts  of  the  others.  The  plaintiff 
may  elect  to  sue  them  jointly  or  sejMirately, 
and  may  pursue  them  until  he  has  obtained 
Batisfaction,  but  he  can  have  but  one  recom- 
pense in  damages  for  the  same  injury.  The 
plaintitT  here  agreed  to  take  toe  note  of 
Williams  and  Adkins,  two  of  the  trespassers, 
for  9150,  and  to  forbear  to  sue  them.  The 
note  was  given,  and  it  was  imderstood  they 
were  fully  discharged,  and  he  has  thus  made 
his  election,  not  only  as  to  the  amount  he 
would  receive  as  a  recompense  for  the  injury 
he  sustained  from  the  assault  and  battery 
committed  by  the  defendants  jointly  with 
Williams  and  Adkins,  but  also  of  the  per- 
sons from  whom  he  would  recover  that  i^c- 
ompense.  .  .  .  The  accord  and  satisfac- 
tion mentioned  in  the  third  plea  operated  in 
law  as  a  diBcharp;e  of  these  defendants  from 
liability  for  the  mjury  complained  of  by  the 
plaintiff,  and  it  was  not  m  the  power  of 
other  persons  to  deprive  them,  by  any  agree- 
ment of  theirs,  of  the  benefit  of  this  legal 
diBduurge."  Brown  v.  Kmcheloe,  3  C<Mw. 
163,  was  decided  in  1866.  In  this  case  the 
record  does  not  clearly  show  a  distinct  res- 
ervation of  the  right  of  action  as  against  the 
other  wrongdoers,  but  it  discloses  a  settle- 
ment and  discharge  of  several  of  the  joint 
tort  feasors,  and  it  was  held  that  a  discharge 
of  one  discharged  all.  To  the  same  effect  is 
Gilpatrick  v.  Hunter,  24  Me.  18,  41  Am.  Dec. 
370.  See  also  Oitnther  v.  Lee,  45  Md.  80, 
24  Am.  Rep.  504. 

The  plaintifT  cites  BUsi  v.  Plymale,  3  W. 
Va.  303,  100  Am.  Dec.  752.  In  this  case 
there  were  several  wrongdoers,  and  joint 
receipt  was  given  to  one  in  full  of  all  dues, 
debts,  and  demands  to  date.  The  court  de- 
clined to  follow  Ruhle  v.  Turner,  2  Hen.  & 
M.  38,  and,  baaing  its  decision  upon  Herring- 
ton  V.  HarkinM^  1  Rob.  (Va.)  591,  held  that 
the  payment  did  not  discharge  the  other 
wrongdoers.  The  case  of  Matthevct  r.  Ckico- 
pee  Mfg.  Co.  3  Robt.  712,  is  much  relied 
upon.  In  this  case  there  was  a  reservation 
in  the  following  words:  "It  being  expressly 
understood  and  agreed  that  I  do  not  hereby 
release  or  prejudice  any  claim,  suit,  or  de- 
mand which  I  may  have  against  any  other 
person  or  persons  or  corporation  for  any 
matter  or  tning  arising  out  of,  or  connected 
with,  or  relating  to,  any  shipment  or  con- 
signment," etc.  The  court  held  that  this 
reTease  of  one  joint  wrongdoer  did  not  dis- 
charge the  other  defendant.  The  value  of 
this  case  as  an  authority  is  much  impaircti 
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by  a  dedsion  of  the  appellate  division  of 
New  York  in  Brogdn  v.  Hanan,  65  App.  Div. 
92,  66  N.  Y.  Supp.  1060.  This  was  a  case 
in  which  the  question  was  directly  presented. 
There  were  two  joint  treBpassers.  The  de- 
fendant pleaded  release  to  Dimcan,  a  co-tort- 
feasor.  The  relt^ae  of  Duncan  was  read  in 
evidence,  and  plaintiff  reserved  therein  the 
right  of  action  to  any  claim  for  damages  for 
n^igently  causing  the  death  of  plaintiff's 
intestate  against  the  defendants  and  all 
other  persons  who  ecmtroUed  the  premiBCB. 
The  court  held  this  release  to  be  a  bar,  Be- 
cause the  defendants  were  joint  tort  feasors. 
The  authority  of  Matthews  v.  Chicopee  Mfg. 
Go.  was  also  directly  questioned  in  Mitchell 
V.  Allen,  2d  Hun,  543.  In  that  case  three 
were  sued  for  negligence.  One  was  dis- 
charged upon  payment  of  $285,  but  with  the 
stipulation  reserving  the  right  of  action 
against  the  other  defendants.  It  was  con- 
tended that  this  release  did  not  amount  to 
a  discharge  of  the  other  defendants,  for  tlie 
reason  that  it  was  not  a  technical  release 
under  seal,  the  plaintiff's  relying  upon  Mat- 
thews V.  Chicopee  Mfg.  Co.  The  court  say 
of  Uatthewa  v.  Chicopee  Mfg.  Co.:  The 
record  of  the  case  is  meager.  Neither  the 
nature  of  tlie  action  nor  the  contents  of  the 
release  are  stated.  The  court  further  says; 
"This  stipnlation,  not  being  under  seal,  can- 
not operate  as  a  release,  but  it  acknowledges 
a  payment  from  Markham  for  which  it  re- 
leases him  from  further  claim  of  the  plain- 
tiff. So  far  as  he  is  concerned,  the  stipu- 
lation was  an  accord  and  satisfaction  for 
the  tort.  .  .  .  There  is  no  doubt  that 
the  plaintiff  is  entitled  to  but  one  satisfac- 
tion for  her  injury.  .  .  .  It  is  not  nec- 
essary that  this  satisfaction  be  by  way  of  a 
judgment,  .  .  .  and  satisfaction  from 
one  party  discharges  the  others.  .  .  .  The 
plaintiff,  not  seriously  denying  all  this,  in- 
sists that  her  discbarge  of  Markham  arises 
solely  out  of  her  contract,  and  can  extend 
no  further  than  the  express  provision  of  the 
contract  will  permit.  But,  while  Markham 
was  discharged  from  his  liability  by  the  con- 
tract, the  discharge  of  Allen  and  Porter 
arises  as  a  necessary  legal  result  from  the 
satisfaction  by  and  discharge  of  the  joint 
tort  feasor.  When  Markham  was  discharged, 
the  action  as  to  them  was  barred  as  matter 
of  law,  and  no  contract  between  plaintiff 
and  Markham  can  prevent  the  legal  effect 
of  his  satisfaction."  Another  case,  which, 
to  a  certain  extent,  supports  the  contention 
of  the  plaintiff,  is  Elna  v.  Esaon,  50  Wis. 
138,  30  Am.  Rep.  830,  6  N.  W.  518.  The 
opinion  is  by  Mr.  Justice  Taylor,  and,  be- 
cause of  his  great  ability,  is  entitled  to  con- 
siderable weight.  He  rests  his  decision, 
however,  in  part  upon  the  case  in  3  Robt. 
which,  as  we  have  seen,  has  not  been  fol- 
lowed by  the  courts  of  New  York.  Further- 
more, the  court  in  Ellis  v.  Esaon  distinctly 
reserves  tbe  question  as  to  the  effect  of  a 
release  of  one  tort  feasor  with  a  reservation 
of  the  right  of  action  as  against  the  others 
"in  an  action  for  assault  and  battery,  false 
imprisonment,  or  similar  actions,"  such  as 
the  pre&ent,  "in  which  the  damages  rest 
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mainly  ia  estiniation  and  opinion."  This 
reservation  in  the  opinion  of  the  court  upon 
this  subject  detracts  very  materially  from 
the  force  of  the  case  as  an  authority,  for 
it  is  difficult  to  conceive  in  principle  how  any 
such  distinction  can  be  drawn.  If  the  dis- 
charge of  one  tort  feasor  as  matter  of  law 
operates  to  discharge  his  co-tort-feasor  in 
any  case,  we  are  not  able  to  see  how  the 
question  of  difficulty  in  establishing  the 
exact  damages  can  anect  the  bedding  m  the 
particular  case. 

We  are  of  the  opinion  that  the  better  rule 
is  that  contended  for  by  defendants  in  this 
case;  that  to  admit  of  a  settlement  with 
one  tort  feasor  under  such  circumstances  as 


are  here  presmted,  and  to  hold  that  a  reser- 
vation such  as  is  here  attempted  saves  the 
right  aa  to  other  tort  feasors,  would  open 
the  door  for  the  plaintiff  in  any  case  to  ac- 
quire by  successive  settlements  more  than 
just  compensation;  or,  as  is  said  by  Brown 
V.  Kencheloe,  3  Uoldw.  193:  "The  plaintiff 
in  many  instances  would  operate  upon  the 
fears  of  defendants,  and  get  from  each  the 
full  amount  of  the  trespass  committed." 
7'he  judgment  will  be  affirmed,  with  costs. 

Oramt,  J.,  did  not  sit.   The  other  Jtu- 

tices  concur. 

Rehearing  denied. 


MINXESOTA  SUPREME  COURT. 


John  DIAMOND,  Respt., 

V. 

City  of  MANKATO  et  al.,  Appta. 

(  Minn  > 

*Tlie  charter  of  the  clt-y  of  Hanlutto 
proTldcM  tbat  the  pavlD^  of  Its  streets 
at  the  cost  of  lota  benefited  thereby 
mar  be  Initiated  on  the  petition  of  a  ma- 
Jorit;  of  tlie  lot  owners,  but  the  city  council 
may,  lu  cases  where  In  Its  Judgnient  public 
necessity  requires  It,  make  the  improrement 
without  any  petition.  The  work,  however, 
must  be  awarded  to  the  lowest  reliable  bid- 
der, after  advertlslns  for  bids  for  the  work 
no  tbe  basis  of  the  plans  and  specifications 
therefor.  Ileld: 

1.  The  power  to  determine  the 
Question  whether  public  neccwiltT 
requires  the  making  of  such  Improvemmt 
without  a  petition  therefor  Is  committed  to 
the  discretion  of  the  council,  and  Its  decision 
In  the  premises  Is  flnal.  unless  It  Is  made  to 
appear  that  Its  action  is  arbitrary  or  fraud- 
ulent. 

S.  It  does  not  appear  from  the  erl- 
4ence  that  the  conucll  acted  either  ar- 
bitrarily or  fraudulently  In  ordering  the 
work  here  In  question. 

n.  Where,  as  In  tbls  case,  munici- 
pal aatborlties  can  only  let  a  con- 
tract for  public  work  to  the  lowest  bidder 
after  advertlsinR  for  bids,  the  speclflcations 
must  l>e  so  framed  as  to  secure  fair  competi- 
tion upoD  equal  terms  to  all  bidders.  And 
any  contract  entered  into  with  the  best  bid- 
der, coutalulnfc  substantial  provisions  benefi- 
cial to  him  wblcta  were  not  included  In  the 
specifics  tloDB,  ia  void,  for  It  Is  not  the  con- 
tract offered  to  the  lowest  bidder  by  tbe  ad- 
vertisement. 

4.  Tlie  flndlng;  and  eonclualon  of 
the  trial  court  to  the  effect  that  this  role 

•Headnoles  by  Start,  Ch.  J. 

NOTK. — For  other  cases  in  this  series  as  to 
sitectflcation  in  contract  for  street  improvonent 
of  material  under  single  dealer's  control,  see 
Flshburn  v.  Chicago  (III.)  39  L.  R.  A.  482.  and 
Holmes  v.  Detroit  (Mich.)  45  L.  R.  A.  121. 

As  to  municipal  contract  for  work  or  arti- 
cles which  embody  patented  Invention,  see  Kll- 
Tlngton  v.  Superior  (Wla)  18  L.  R.  A.  45,  and 
note. 

61  L.  R.  A. 


was  violated  In  awarding  the  contract  In  this 
case  are  sustained      the  evidence. 

{Broten,  J.,  dUtcnta.) 

iFebruary  27,  1903.) 

APPEAL  by  defendants  from  an  order 
oi  the  District  Court  for  Bine  Earth 
County  denying  a  motion  for  new  trial  after 
verdict  in  plaintiff's  favor  in  an  action 
brought  to  restrain  the  encution  of  a  con- 
tract for  the  improvement  of  a  city  street. 
Affirmed. 

The  facts  are  stated  in  the  opinim. 

Messrs.  O.  O.  D alley  and  William  N. 
Flrnat,  for  appellants: 

The  power  to  determine  the  neeeasity  for 
improving  streets,  vested  in  a  municipal 
body,  is  exclusive,  and  cannot  be  reviewed 
when  exercised  within  the  authority  g^vat 
and  without  fraud  or  oppression. 

Deu'-ey  v,  Des  Moines,  101  Iowa,  416,  70 
N.  W.  605 ;  Com.  ex  rel.  Snyder  v.  Mitchell, 
82  Pa.  350;  Field  v.  Western  Bpringe,  181 
111.  186,  64  N.  E.  929. 

The  question  of  special  benefit  is  a  ques- 
tion of  fact,  and,  when  the  legislature  de- 
termines it  in  a  case  within  its  general 
power,  the  case  is  Anal. 

Spevcer  v.  Merchant,  125  U.  S.  345,  31 
L.  ed.  763,  8  Sup.  Ct.  Rep.  921;  State  v. 
Robert  P.  Lewis  Co.  82  Minn.  402,  sub  nom. 
Ramsey  County  v.  Robert  P.  Lewis  Co.  63 
L.  R.  A.  421,  85  N.  \V.  207,  80  N.  W.  611; 
French  v.  Barber  Asphalt  Paving  Co.  181 
U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Rep. 
02S;  State  ea  rel.  St.  Paul  v.  Ramsey 
County  Diet.  Ct.  76  Minn.  292,  77  N.  W. 
968;  State  v.  Robert  P.  Lewis  Co.  72  Minn. 
87,  sub  nom.  Ramsey  County  v.  Robert  P. 
Lewis  Co.  42  L.  R.  A.  639,  75  N.  W.  108. 

It  is  within  the  power  of  the  legislature 
of  a  state  to  create  special  taxing  districts, 
and  to  charge  the  coat  of  local  improve- 
inent  in  whole  or  in  part  upon  tlie  property 
in  said  district,  either  according  to  valua- 
tion or  superficial  area  of  frontage 

Webster  v.  Fargo,  181  U.  S.  394,  45  L.  ed. 
912,  21  Sup.  Ct.  Rep.  623. 

A  city  has  the  power  to  specify  the  cer- 
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tain  kinds  of  brick  to  be  used  in  its  paving, 
though  there  ia  a  monopoly  in  the  sale  of 
such  brick,  thereby  preventing  competition 
in  bids. 

BoUnes  v.  Detroit,  120  Mich.  226,  45  L. 
R.  A.  121,  79  N.  W.  200. 

Uessrs.  M.  J.  SeTenBee*  Jean  A.  Flit- 
tie,  H.      Sehmitt,  and  J.  W.  Sekmltt, 

for  respondent: 

The  question  of  necessity  is  a  jurisdlc- 
titHial  <»ie  and  was  intended  to  apply  only 
in  eases  of  emergency,  where,  on  account  of 
the  danger  to  public  safety,  there  is  no  time 
•or  opportunity  to  wait  tor  a  petition  to  be 
filed  and  acted  upon  under  the  general  pro- 
vision of  the  charter. 

Miltcaukee  £  tit.  P.  R.  Go.  v.  Faribault, 
23  Minn.  167;  Smith  v.  Hinto,  30  Or.  351, 
48  Pac.  166;  Bhannon  v.  Porlland,  38  Or. 
^2,  62  Pac.  50;  Dill  Mun.  Corp.  4th  ed. 
J  82. 

The  council  has  no  authority  arbitrarily 
to  determine  the  question  of  neoesBity. 
Elliot  V.  Minneapolia,  69  Hinn.  Ill,  60 

N.  W.  1081. 

The  courts  have  a  right  to  inquire  into 
questions  of  discretion  vested  in  municipal 
^cers  where  such  discretion  is  abused. 

Dewey  v.  Dcs  ^oinca,  101  Iowa,  416,  70 
N.  W.  805;  Chicago  v.  HiohoU,  177  111.  97, 
.62  N.  E.  369;  Elliot  v.  Minneapolia,  59 
Minn.  Ill,  60  N.  W.  1081. 

Property  owned  by  the  city  of  Mankato 
is  not  Exempt  from  special  assessments  for 
local  improvements. 

2  Dill.  -Mun.  Corp.  777;  Roaa  v.  Neic 
York,  3  Wend.  333 ;  Adama  County  v. 
Ouincy,  130  111.  566,  6  L.  R.  A.  155,  22 
N.  E.  624;  New  Orleana  v.  Warner,  175 
U.  S.  120,  44  L.  ed.  96,  20  Sup.  Ct,  Rep.  44; 
State  em  rel.  Ooteian  r.  Ramsey  County 
J}%et.  Ct,  77  Hinn.  248,  79  N.  W.  971; 
WashJmrn  Memorial  Orphan  Aaylum  v. 
State,  73  Minn.  343,  76  K.  W.  204. 

Where  a  part  of  real  estate  is  purposely 
omitted  fioiii  a  tax  or  assessment,  part  of 
which  it  should  bear,  the  whole  proceedings 
■connected  therewith  are  void. 

Weeka  v.  Milwaukee,  10  Wis.  242;  floa- 
.een  v.  Roeheater,  65  N.  Y.  518;  State  ex  rel. 
Burger  v.  Bamaey  County  Diet.  Ct.  33  Minn. 
295,  23  N.  W.  222;  State  v.  Piltabury,  82 
Minn.  359,  85  N.  W.  175;  McCormack  v. 
Patchin,  63  Mo.  33,  14  Am,  Rep.  440;  Nor- 
icood  V.  Baker,  172  U.  S.  269,  279.  43  L.  ed. 
443,  447,  19  Sup.  Ct.  Rep.  187;  Fay  v. 
Springfield,  94  Fed.  409. 

Fair  and  free  competition  in  bidding  on 
the  contract  in  question  was,  by  the  specifl- 
■cations  therefor,  intentionally  prevented 
xai  excluded. 

Wickwire  v.  Elkhart,  144  Jnd.  305,  43 
N.  E.  216;  Smith  v.  Syracuae  Improv.  Co. 
161  N.  y.  484,  56  N.  E.  1077 ;  Fishburn  v. 
Chicago,  171  111.  338,  39  L.  R.  A.  482,  49 
N.  E.  532;  Carroll  v.  Philadelphia,  6  Pa. 
Dist.  R.  397. 

The  guarantj'  for  repaira  for  ten  years, 
as  drawn  in  the  spaci&cations,  must  be  con- 
strued to  be  a  guaranty  against  all  repairs, 
no  natter  from  what  cause  they  may  arise. 

BrouM  y.  Jenke,  98  Cal.  10,  32  Pac.  701; 
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Excelsior  Paving  Co.  v.  Leach  (Cal.)  34 
Pac.  116;  Slate  ex  rel.  Wheeler  v.  Bamaey 
County  Dist.  CI.  80  Minn.  293,  88  K.  W. 
183. 

Where  the  law  provides  that  the  authori- 
ties must  advertise  for  bids,  and  let  the 
contract  to  the  lowest  bidder,  the  contract, 
if  mode,  must  conform  to  the  specifioati<Mis 
upon  which  bids  were  invited. 

Minn.  Special  Laws  1891,  chap.  47,  S  27, 
p.  428;  Noah  v.  St.  Paul,  11  Minn.  174, 
Gil.  110;  Tiedonan,  Mun.  Corp.  172;  20 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1165;  PeO' 
pie  CSC  rel.  Ream  Par.  Co.  v.  Union  Street 
Bd.  of  Jmprovcment,  43  N.  Y.  227;  Dickin- 
son T.  Poughkeepaie,  76  N.  Y.  65;  Wiokwu-e 
V.  Elkhart,  144  Ind.  306.  43  N.  E.  216. 

Start*  Ch.  J.,  delivered  the  opinion  of  the 

court: 

I'he  piaintiff  ia  a  taxpayer  of  the  city  of 
Mankato,  and  the  f>wner  of  land  fronti]^• 
on  that  portion  of  Bro.-»d  street  lying  be- 
tween LintMln  and  Vine  streets,  in  the  city, 
which  the  proper  municipal  officers  deter- 
mined to  ]Mive  with  asphalt.  He  brought 
this  action  to  restrain  such  olHciats  from 
entering  into  any  contract  on  behalf  of  the 
city  for  the  making  of  such  improvement. 
On  April  18,  1902,  a  temporary  injunction 
was  issued  in  the  action,  restraining  such 
officials  from  entering  into  any  contract  for 
the  proposed  work  whereby  any  liability  on 
the  part  of  the  city  would  be  incurred  there- 
for, which  would  necessitate  payment  dur- 
ing the  fiscal  year  1902,  or  any  following 
fiscal  year  whatever,  from  the  current  funds 
of  the  city,  except  such  as  could  be  lawfully 
raised  by  special  assessments  upon  property 
benefited  by  the  improvement  other  than 

En^ierty  bdonging  to  the  city.  After  the 
ijunction  was  served,  and  on  April  23, 
1902,  such  officials  entered  into  a  contract 
for  the  work  with  the  Barber  Asphalt  Pav- 
ing Company,  hereafter  designated  as  the 
"contractor,"  which  contained  this  provi- 
sion: "The  payment  for  said  work  to  be 
made  after  the  completion  of  same,  and  ac- 
ceptance by  the  board  of  public  works  of 
said  city  out  of  the  money  lawfully  raised 
by  special  assessment  upon  real  estate  and 
property  benefited  by  said  improvement 
other  than  real  estate  belonging  to  said  city 
of  Mankato."  On  May  17,  1902,  the  plain- 
tiff made  and  served  a  supplemental  com- 
plaint, alleging  the  making  of  the  contract 
and  other  facts  which  it  is  claimed  ren- 
dered the  contract  void,  and  praying  that, 
in  addition  to  the  relief  asked  for  in  the 
co^ginal  complaint,  the  contract  be  adjudged 
null  and  void.  The  cause  was  tried  Inr  the 
court  without  a  jury,  and  findings  of  fact 
and  conclusions  of  law  were  made  to  the 
effect  that  the  plaintiff  was  entitled  to  the 
relief  demanded.  The  defendants  appealed 
from  an  order  denying  their  motion  for  a 
new  trial. 

1.  The  trial  court,  after  finding  certain 
evidentiary  facts,  made  this  further  finding: 
"That,  because  of  the  matters  and  things 
herein  found,  it  was  not  necessary  that  fiaid 
improvement  he  ordered  or  contracted  for. 
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all  of  which  at  all  tinies  .  .  .  was  well 
known  to  the  defendant  officers  of  said  city, 
.  .  .  and  they  did  not  in  good  faith  con- 
sider that  it  was  necessary,  proper,  or  ad- 
visable that  said  improvement  be  made 
.  .  .  or  that  public  interests  would  be 
beet  subserved  thereby."  It  is  the  conten- 
tion of  the  defoidants  that  this  finding  of 
the  nltimntc  facts  as  to  the  necessity  for 
OTdering  the  improvement  made  is  not  jus- 
tified ^  the  evidence.  The  charter  of  the 
city  provides  that  the  paving  of  any  of  its 
stn:etfi  at  the  charge  of  the  land  to  be  bene- 
fited by  the  improvement  may  be  initiated 
upon  a  petition  signed  by  a  majority  of  the 
property  owners  who  would  probably  be 
aaseBsed  for  the  expenses  thereof,  and  that 
^e  council  shall  not  be  required  to  proceed 
with  the  work  unless  such  a  petition  is  pre- 
sented to  it.  "Provided  that  the  common 
council,  by  a  two-thirds  vote  of  its  members, 
may,  in  cases  where,  in  the  judgment  of  said 
council,  the  public  necessity  required  it, 
order  the  matter  of  any  contemplation  [sic] 
improvement  and  the  advisability  of  doing 
the  same  to  the  board  of  public  works  for 
their  consideration,  AviUiout  a  petition." 
Special  Laws  1891,  chap.  47,  subc.  6,  tit.  2, 
I  S.  The  plaintiff  claims  ^at  the  proviso 
on^  authorizes  the  council  to  initiate  the 
improvement  on  its  own  motion  when  some 
emergency  arises  "where,  on  account  of  the 
danger  to  public  safety,  there  is  no  time 
or  opportunity  to  wait  for  a  petition  to  be 
filed  and  acteS  upon  under  the  general  pro- 
visions of  the  charter."  Clearly  this  is  not 
a  correct  construction  of  the  proviso.  The 
paving  of  a  street  is  not  an  emergency  rem- 
edy lor  the  repair  of  a  dangerous  public 
•way,  but  a  permanent  improvement  thereof. 
The  meaning  of  the  charter  provisions  in 
question  is  quite  envious.  They  provide,  in 
effect,  that  the  council  is  not  bound  to  toke 
any  steps  to  secure  the  making  of  the  pro- 
posed improvement,  unless  the  petition 
thorefmr  is  ngnod  by  a  majority  of  the  prop- 
erty  owners  to  be  affected  thereby;  but  if, 
in  the  Kcercise  of  its  fair  and  deliberate 
judgment,  evidenced  by  a  two-thirds  vote  of 
its  members,  it  concludes  that  the  public 
necessiiy  requires  any  particular  authorized 
improvement  to  be  made,  the  council  may 
initiate  and  carry  on  the  work  without  any 
pelition  therefor.  The  power  to  determine 
the  questirai  whether  public  necessity  re- 
quires a  particular  improvemoit  to  be  made 
without  any  petition  therefor  is  committed 
hy  the  charter,  not  to  the  courts,  but  to  the 
sound  discretion  of  the  city  council.  And 
its  decision  in  the  premises  is  final,  unless 
it  is  made  to  appear  that  its  action  is  arbi- 
trary or  the  result  of  fraud  or  of  demonstra- 
ble mistake  of  fact.  Rogers  v.  8t.  Paul, 
22  Minn.  494;  State  ea  ret.  Cunningham  v. 
Aomsey  County  Diet.  Ot.  29  Minn.  62,  11 
N.  W.  1S3;  State  ea  rel.  hewia  v.  Ramsey 
Connly  Dist.  C't.  33  Minn.  164,  22  N.  W. 
295;  JanetDai/  t.  Duluth,  65  Minn.  292,  68 
N.  W.  24.  Hence  the  question  is  not 
whether  there  was  evidence  fairly  tending  to 
support  the  finding  that  public  necessity  did 
not  require  the  paving  of  the  street  in  ques> 
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tion,  or  whether  the  finding  complained  of 
is  manifestly  against  the  weight  of  the  evi- 
dence. The  question  is,  Does  the  evidence- 
clearly  establish  the  fact  that  the  city  au- 
thorities, in  ordering  the  improvement, 
acted  arbitrarily  or  fraudulently,  or  under- 
a  demonstrable  mistake  of  factT  There  was 
no  petition  for  the  paving  of  the  street  in 
this  case,  and  the  work  was  ordered  by  the 
requisite  vote  of  the  council,  against  the  pro- 
test of  a  large  majority  of  the  property 
owners  whose  land  would  be  assessed  for 
the  ezp«ises  thereof.  The  question  whether 
the  finding  of  fact  now  \md«:  consideratiwi 
is  sustained  by  the  evidence  must  be  tested 
by  the  rule  we  have  stated,  and  not  by  the- 
ordinary  rule  applicable  to  findings  of  fact 
by  judge  or  jury.  We  have  examined  the 
evidence  relevant  to  the  question,  and  find 
that  it  is  not  sufficient  to  establish  the  fact 
that  the  decision  of  the  council  as  to  the- 
necessity  for  the  proposctl  improvement  was 
arbitrary,  or  the  result  of  fraud  or  a  demon- 
strable mistake  of  fact.  The  evidence  tends- 
to  show  that  thrare  was  no  pressing^  neces- 
sity for  the  improvement,  ana  that,  in  view 
of  audi  fact,  and  the  financial  condition  of 
the  city,  it  was  unwise  to  force  it  uptm  tbe- 
protesting  property  owners  whose  real  es- 
tate was  to  be  charged  with  the  expenses- 
thereof.  But  this  is  not  sufficient  to  war- 
rant the  conclusion  that  the  city  council 
acted  arbitrarily  or  fraudulently  in  order- 
ing the  work  to  be  d<me.  We  acc<ftdingly 
hold  that  the  finding  is  not  auatained  1^  Q» 
evidence  within  the  rule. 

2.  The  trial  court  further  found,  in  effect, 
tiiat  the  city  owned  land  nAidi  had  a  front- 
age of  282  feet  on  the  line  of  the  proposed 
improvement,  which  would  be  benefited 
thereby  proportionately  with  all  other  prop- 
erty fronting  thereon,  and  that,  pursuant  to 
the  terms  of  the  contract,  it  was  the  pur- 
pose of  the  city  council  to  assess  the  entire 
cost  of  the  improvement  upon  the  private- 
property  fronting  on  the  part  of  the  street 
to  be  paved.  And  as  a  conclusion  that  such 
an  assessment  would  be  unjust  and  illegal, 
this  finding  and  conclusion  are  assigned  as 
error  by  the  defendants.  The  validity  of 
such  an  assessment  has  been  fully  discussed 
in  briefs  of  counsel,  but  the  discussion  is 
premature.  If  a  special  assessmoit  is  ever 
levied  against  the  plaintiff's  land  for  the 
paving  in  question,  and  it  is  made  for  no 
more  tluui  nis  fair  proportionate  share  of 
the  cost  of  the  improvement,  he  will  have  no 
cause  for  complaint.  But  if  it  prove  other- 
wise he  has,  by  virtue  of  the  charter  provi- 
sions, an  ample  remedy  for  the  wrong,  and 
cannot  resort  to  a  court  of  equity  in  an  in- 
dependent action  to  enjoin  the  making  of 
the  proposed  assessment.  Special  Laws 
1891,  chap.  47,  subc.  6;  Pajder  v.  Aithtm, 
87  Minn.  445.  92  N.  W.  332,  934.  In  vimr 
of  this  conclusion,  we  neither  discuss  nor 
decide  the  question  of  the  validity  <Mf  the 
proposed  special  assessment. 

.S.  The  trial  court  also  found:   That  there 
is  asphaltum  other  than  Pitch  lake  and  Ber- 
mudez  asphaltum  as  available,  and  equally 
as  good  for  paving  purposes,  as  Pitch  lake- 
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and  Bermudez  a«plialtum,  and  that  there 
aie  personB,  firms,  or  corporations  seeking 
contracts  for  paving  atreeta  in  Minnesota 
and  elsewhwe  who  use  in  such  work  aaphal- 
turn  other  than  Pitch  lake  or  Bermudez 
aq>haltum,  and  who  cannot  prociire  Pitch 
lake  or  Bermudez  asphaltum.  That  hy  lim- 
iting the  asphaltum  to  be  used  in  said  im- 
provement to  Pitch  lake  and  Bermudez 
asphaltum,  and  by  other  restrictions  and 
{ffovisions  in  the  speciflcationB  ther^or,  and 
by  the  diangas'  and  alteraticms  made  in  said 
speciflcationB  by  the  officers  of  defendant 
eny,  u  herein  found,  fair  competition  in 
bidling  upon  the  contract  for  said  improve- 
ment was  prevented  and  excluded,  and  firms 
who  wished  to,  and  would,  have  filed  bids 
therefor,  were  prohibited  from  so  doing." 
And,  further,  that  the  contract  was  null 
and  void  as  against  the  city.  If  this  find- 
ing and  conclusion  are  supported  by  the  evi- 
deni»,  it  necessarily  leads  to  an  affirmance, 
notwithstandiis  the  trial  court's  finding  on 
the  question  of  the  necessity  for  initiating 
the  improvement  is  not  justified  by  the  evi- 
dence. The  question  is,  then,  whether  the 
finding  ot  the  facta  upon  which  the  conclu- 
sion IB  based  is  manifestly  .and  palpably 
against  the  weipht  of  the  evidence.  The  law 
is  well  settled  thnt  where,  as  in  this  case, 
municipal  authorities  can  only  let  a  contract 
ioT  public  work  to  the  lowest  responsible 
bidder,  the  proposab  and  apeciitcations 
therefor  must  be  so  framed  as  to  permit 
free  and  full  competition.  Nor  can  they 
enter  into  a  contract  with  the  best  bidder 
containing  substantial  provisions  beneficial 
to  him,  not  included  in  or  coutempleted  in 
the  terms  and  specifications  upon  which  bids 
were  invited.  The  contract  must  be  the  con- 
tract  offered  to  the  lowest  responsible  bidder 
hy  advertisement.'  Jfaah  v.  8t.  Paul,  11 
Minn.  174,  Gil.  110;  Schiffman  v.  8t.  Paul 
(Minn.)  92  N.  W.  503;  Wickwire  v.  Elk- 
hart, 144  Ind.  305,  43  N.  E.  216;  Dickinson 
V.  Pougkkeepaie,  7fi  N.  Y.  65;  20  Am.  & 
Eng.  Eno.  Law,  pp.  1165-1169.  This  rule 
should  be  strictly  enforced  by  the  courts, 
for,  if  the  lowest  bidder  may  by  an  arrange- 
ment wlt^  the  municipal  auUioritiea  have 
inoorpoiuted  into  his  formal  contract  new 
provisions  beneficial  to  him,  or  have  onerous 
ones  excluded  therefrom  which  were  in  the 
■peeiflcations  upon  which  bids  were  invited, 
it  would  emasculate  the  whole  system  of 
competitive  bidding.  It  would  also  lead  to 
abuses  by  opening  wide  the  door  of  oppor- 
tunity to  award  the  contract  to  a  favorite 
or  generous  contractor, — generous  at  the 
cost  of  the  taxpayer.  To  secure  such  a  re- 
sult it  would  only  be  necessary  to 'make  the 
terms  and  RjiecifioationB  upon  which  bidn 
were  invited  burdensome  for  bidders,  and 
for  the  favored  one  to  make  his  bid  upon 
the  secret  understanding  that  such  terms 
would  be  modified  in  making  the  formal  con- 
tract. In  this  case  the  evidence  does  not 
justify  the  conclusion  that  there  was  any 
such  secret  understanding,  or  that  the  mu- 
nicipal authorities  acted  corruptly  in  the 
premfsee.  If,  however,  the  forbidden  act 
was  in  fact  d<me^  the  contract  is  void  with- 
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out  reference  to  the  intent  with  which  it 
was  d<me,  for  the  purpose  of  the  rule  is  to 
secure  fair  competition  upon  equal  terms  to 
all  bidders,  and  to  remove  all  temptation 
for  oollusion,  and  opportunity  for  gain  at 
the  expense  of  the  property  owners  1^  the 
municipal  authorities. 

We  come  now  to  the  consideraticm  of  the 
evidcaice  in  the  light  of  this  rule.  The 
street  was  to  be  paved  with  asphalt.  "Die 
city  charter  required  that  the  municipal 
authorities  should  advertise  for  bids  for  the 
doing  of  the  work  on  the  basis  of  the  {dans 
and  spedflcations,  and  award  the  contract 
to  the  lowest  reliable  bidder.  This  action 
was  coaimenced  March  31,  1902.  A  tempo- 
rary injunction  to  restrain  the  municipal 
authorities  from  entering  into  the  contract 
for  the  paving  of  the  street  was  prayed  for 
in  the  complaint.  The  municipal  authori- 
ties, on  March  17,  1902,  invited  by  a  proper 
advertisement  sealed  bids  for  doing  the 
wwk,  upon  the  basis  of  the  specification,  to 
be  filed  on  or  before  April  2d.  On  April 
18th  the  temporary  injunction  was  issued, 
and  served  on  April  23d,  and  on  the  same 
day  the  formal  contract  was  entered  into. 
The  specifications  for  the  improvement  limit 
the  kmd  of  asphalt  to  be  used  to  Trinidad 
"Pitch,  lake"  asphaltum  obtained  from  the 
"Pitch  lake"  in  the  Island  of  Trinidad,  or 
Bermudez  asphaltum.  The  evidence  does 
not  justify  the  ocmclusimi  that  there  was  a 
monopoly  of  either  Pitch  lake  or  Bermudes 
asphaltum.  But  the  evidence,  although  con- 
flicting, tends  to  show  that  there  was  other 
TrinichLd  asphaltum  just  as  good,  and  that 
the  formula  prescribed  in  the  specifications 
for  the  making  of  the  pavement  was  appli- 
cable only  to  Trinidad  Pitch  lake  asphal- 
tum, and  that  for  this  reason  contractors 
were  deterred  from  bidding  on  the  work. 
The  specifications  contained  a  provision  to 
the  effect  that  the  city  should  not  be  liable 
for  any  delay  or  stoppage  of  the  work  hy 
reason  of  any  injunction  or  legal  proceed- 
ings whatever,  and  a  further  one  to  the 
effect  that  a  penalty  of  $20  per  day  would 
be  exacted  for  every  day's  delay  in  finishing 
the  work  after  August  1,  1902.  The  con- 
tract was  changed  by  Bidding  the  words, 
"providing  such  failure  or  delay  is  not 
through  unavoidable  causes."  The  evidence 
tends  to  show  that  at  least  one  party  was 
deterred  from  bidding  on  the  work  by  rea- 
son of  these  provisions  in  the  specifications. 
In  view  of  the  pendency  of  the  action  and 
the  opposition  of  the  property  o^vnern  to  the 
improvement,  they  were  well  calculiitfd  to 
deter  bidderii,  unless  they  added  n  substan- 
tial sum  to  the  amount  they  would  have 
otherwise  named  in  their  bids  for  the  loss 
they  might  incur  by  reason  of  these  provi- 
sions of  the  specifications.  Again,  the  evi- 
dence shows  that  by  the  specifications  pay- 
ments for  the  work  should  not  be  made  ear- 
lier that  one  hundred  and  twraity  days  after 
the  completion  and  acceptance  of  the  work, 
out  of  money  received  from  assessments  duly 
made  on  account  of  the  improvement;  and 
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that  the  time  of  payment  was  changed  in 
the  contract,  so  tnat  the  payment  of  the 
work  should  be  made,  after  tlie  completion 
and  acceptance  thereof,  out  of  assessments 
therefor  on  property  benefited  thereby  other 
than  that  owned  by  the  city.  This  differ- 
ence in  the  time, — some  four  montha, — tar 
the  pigment  of  the  contract  price  was  Bub- 
stantial,  and  was  manifestly  for  the  benefit 
<^  the  contractor,  as  the  evident^  shows  that 
the  estimated  coet  of  the  work  was  over 
$60,000.  But  this  advantage  was  not  offered 
to  other  bidders  by  the  invitation  to  bid  on 
the  l»isis  of  the  specifications.  The  evi- 
dence tends  to  show  that  in  other  material 
respeotfl  the  speciftcationa  vere  not  followed 
in  the  contract,  and  that  the  changes  were 
beneficial  to  the  contractor.  Upon  the  whole 
<>vidence,  we  are  of  the  opinion  that  the  find- 
ing in  question  is  fairly  sustained  by  the 
evidence,  and  we  accordingly  hold  Uiat  the 
ocmtract  was  void. 

There  are  several  assignments  of  error  as 
to  the  finding  and  omiclusion  of  the  trial 
court  with  reference  to  the  paving  of  the 
intersectionB  of  the  street,  we  do  not  con- 
sider them,  for  the  reason  that  they  are 
immaterial  in  view  of  the  ground  upon 
which  we  sustain  the  conclusion  of  the  trial 
court  that  the  contract  is  void. 

Order  affirmed. 


Browm,  J.,  dtsseuting; 

If  the  court  is  to  he  understood  as  hold- 
ing that  public  authorities  engaged  in  a 
lawful  public  improvement  may  not,  as  to 
Buch  details  as  are  here  involved,  in  the 
exercise  of  a  aound  judgment,  in  good  faith 
and  without  fraod  or  collusion,  change  and 
modify  the  tenns  and  provisions  <A.  the  con- 
tract under  which  the  work  is  to  be  per- 
formed fnnn  the  specifications  and  c(mdi- 
tions  made  part  of  the  proposal  and  invita- 
ticms  to  bidders,  I  dissent.  That  whatever 
changes  and  modifications  were  made  in  the 
terms  of  the  contract  here  under  considera- 
tion were  not  the  result  of  fraud  or  coUu- 
sim,  the  court  eiqweasly  states,  yet  holds 
that  tlie  auUKH-ities  had  no  power  to  make 
them.  This  strips  the  officers  of  all  dis- 
cretion in  such  matters,  is  too  strict  an 
application  of  legal  principles,  and  wholly 
unnecessary  for  the  protection  of  the  public. 
Of  course,  an  agreement  between  the  author- 
ities and  the  successful  bidder  before  the 
bid  is  presented,  to  the  effect  that  particu- 
lar changes  will  be  Bubsequently  made, 
would  prevent  fair  competition,  ana  amount 
to  a  fraud  wbitAi  would  vitiate  the  contract; 
but  there  was  no  sudi  agreement  in  this 
case. 

Rdiearing  doiied. 
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Ella  LUCAS,  Respt., 

V. 

ST.    1/)U1S   &   SUBURBAN  RAILWAY 
COMPANY,  Appt. 


(  Mo  ) 

1.  Tbere  no  nevllvcnce  on  the  part 
of  K  Htreet  car  company  in  bnlldlny 
1b  wl  pnblio  stFcct,  for  the  aceoounodatfon 
of  Its  passenfiers,  a  platform  around  the 
stamp  of  a  pole  which  had  been  left  by  an 
electric  light  company,  and  which  the  rail- 
road companT  bad  no  rl^t  to  remove,  which 
will  render  It  liable  to  one  who  stumbles  over 
It  and  Is  Injured  In  attemptluK  to  board  a 
car. 

3.  A  Mtreet  car  company  does  not  main- 
tain the  «tnmp  of  an  electric  llsht 
pole  In  ItM  platform  so  as  to  render  It  lia- 
ble for  Injuries  thereby  caused  to  a  person 
attempting  to  board  Its  car,  where,  for  the  ac- 
commodation of  Its  passengers,  It  merely 
bnilda  In  a  public  street  a  platform  around 
the  stump,  which  had  been  left  there  by  an 
electric  light  company,  and  which  It  bad  no 
right  to  remove. 

(March  18,  1003.) 


Note. — As  to  measure  of  care  that  carrier 
must  exercise  to  keep  platforms  and  approaches 
safe,  see  also,  tn  this  series,  Johns  v.  Char- 
lotte, C.  &  A.  R.  Co.  (S.  C.)  20  L.  R.  A.  520, 
and  note;  also  Jordan  v.  New  York,  N.  H.  &  H. 
R.  Co.  (Mastt.)  32  L.  R.  A.  101,  and  Herrman 
T.  Great  Northern  R.  Co.  (Wash.)  57  L.  B.  A. 
390. 
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APPEAL  by  defendant  from  a  judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  which  were  al- 
lied to  have  been  caused  by  defendant's 
negligence.  Reversed. 

Stutement  by  ManhaU.  J. : 

This  is  an  action  for  damages  for  peraonal 

injuries.  There  was  a  verdict  for  $3,000, 
and  the  defendant  appealed.  The  constitu- 
tionality of  the  jury  law  is  called  in  qiMs- 
tion,  and  that  gives  this  court  jurisdiction. 
The  negligence  charged  on  the  petition  is 
"that  at  or  near  the  intersection  of  Euclid 
avenue  and  defendant's  right  of  way  in  the 
city  of  St.  Louis  the  defendant  at  the  times 
herein  mentioned  was  maintaining  a  plat- 
form to  enable  pasHengera  to  set  on  its  oars 
bound  east;  that  in  the  said  platform,  which 
was  of  granitoid,  there  was  a  stump  about 
11  inches  in  height,  and  defendant  was  neg- 
ligently maintaining  said  platform  at  said 
times  with  said  stump  therein,  which  was 
a  dangerous  obstruction  to  passengers  in- 
tending to  get  upon  defendant's  cars  from 
said  platform ;  that  on  the  1st  day  of  Janu- 
ary, 1900,  the  plaintiff  was  upon  said  plat- 
form, intending  to  become  a  passenger  upon 
(lofendant's  east-bound  car,  and,  whilst  she 
was  aiirnaling  the  car  to  stop  for  her  as  a 
passenger,  her  foot  struck  said  stump,  and 
she  fell  from  said  platform  upon  defendant's 
track,  and  was  struck  and  dragged  by  de- 
fendant's enst-bound  car,  and  was  therein 
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greatly  and  permanently  injured."  The  an- 
swer 18  a  general  denial  and  a  plea  of  con- 
tributory n^ligence. 

The  caae  made  is  this :  The  parties  stipu- 
lated thai  in  1857  Charlotte  Lay  dedicated 
to  the  county  of  St.  Louis  a  strip  of  land  80 
feet  wide,  running  north  and  south-,  as  a 
public  road,  and  called  it  "Lay  avenue." 
At  that  time  there  was  no  railroad  there. 
Subeequently  the  Xarrow  Gauge  Railroad 
was  built,  and  it  croSBed  the  said  nmd.  The 
defendant  Is  the  mesne  grantee  of  that  rail' 
road,  and  operates  a  street  railroad  across 
said  strip  of  land.  When  the  city  limits 
were  extended  so  as  to  embrace  this  terri- 
tory, the  city  changed  the  name  to  "Euclid 
aTHiue."  At  that  time  the  street  was  an 
unimproved  dirt  road,  and  there  were  no 
sidewalks.  At  a  time  not  disclosed  by  the 
evidence,  the  Missouri  EcUson  Electric  Light- 
ing Company  placed  one  of  its  poles  in  the 
sidewalk  on  the  east  side  of  said  Euclid  ave- 
nue. The  pole  was  about  12  inches  m  di- 
ameter, and  stood  a  little  to  the  right  of  the 
middle  of  the  Sidewalk.  The  defendant  owns 
its  own  right  of  way,  but,  of  course,  does 
not  own  the  street.  It  only  crosses  the  street 
permission.  The  pole  stood  entirely 
within  the  lines  of  the  street,  and  no  part 
of  it  was  upon  the  defendant's  right  of  way. 
Formerly,  for  the  convenience  of  the  travel- 
ing public,  the  defendant  constructed  a 
wwjden  platform,  7  or  8  yards  in  length,  and 
3  or  4  feet  wide,  and  which  ran  parallel  with 
its  tracks,  and  which  was  partly  upon  its 
right  of  way  and  partly  upon  the  sidewalk — 
in  fact,  extending  across  the  sidewalk  ou 
the  east  side  of  Euclid  avenue.  The  pole 
aforesaid  being  already  there,  the  platform 
was  built  around  the  pole.  The  platform 
was  raised  from  4  to  6  inches  above  the 
ground.  Thereafter  the  lighting  company 
sawed  down  the  pole  and  beveled  the  edges, 
but  left  the  stump  of  the  pole  projecting 
about  11  inches  above  the  platform.  The 
lighting  company  then  put  up  a  pole  in  the 
siaewafk,  to  the  east  of  the  stump,  and 
nearly  touching  it.  and  nearer  the  east  siae 
of  the  sidewalk.  Thereafter  the  defendant 
removed  the  wooden  platform,  and  replaced 
it  with  a  granitoid  platform,  and  left  the 
stump  and  the  new  pole  standing;  building 
the  granitoid  platform  around  them.  Im- 
mediately south  of  the  granitoid  platform 
there  is  an  alley  running  eastwardly,  which 
is  paved  with  brick.  Immediately  south  of 
the  alley  there  is  a  drug  store,  and  south 
of  that  a  butcher  shop,  both  of  whicli  have 
large  glass  windows,  and  are  brightly 
lighted.  In  front  of  these  two  stores  there 
is  a  cement  sidewalk.  South  thereof  there 
does  not  appear  to  be  any  improved  side- 
walk, and  the  street  does  not  appear  to  be 
improved.  The  plaintiff's  daughter  lives, 
and  has  for  some  time  lived,  on  the  eat^t  side 
of  Euclid  aveuue,  just  a  short  block  south 
of  the  raili'oad.  On  the  tall  pole  aforesaid 
there  was  an  electric  light.  The  defendant's 
car  that  was  approaching  had  a  headlight. 
So  that  between  the  lights  in  the  windows 
of  the  drug  store  and  the  butcher  shop,  and 
the  electric  light  on  the  tall  pole,  which  was 
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almost  touching  the  stump,  and  the  head- 
light on  the  approaching  car,  the  place  was 
well  lighted,  and  the  stump  could  nave  been 
easily  seen.  The  plaintiff  was  familiar  with 
the  place,  and  knew  of  the  existence  of  the 
stump  on  the  platform,  and  had  frequently 
spoken  of  it  and  wondered  why  it  was  al- 
lowed to  renutin  there.  She  visited  her 
daughter  frequently,  tuid  always  got  off  and 
on  the  car  at  that  place.  On  January  1, 
1000,  she  visited  her  daughter.  About  half 
past  5  o'clock  she  started  home.  It  was 
dusk,  but  not  dark.  As  she  approached  the 
platform  she  saw  the  car  coming  from  the 
west,  and,  fearing  she  would  be  left,  when 
she  was  70  or  80  feet  from  the  track  she 
increased  her  pace  and  ran,  signaling  the 
ear  as  she  ran.  She  reached  the  platform, 
got  up  on  it  in  safety,  and  while  signaling 
the  car  to  stop,  slie  stumbled  against  the 
stump  of  the  old  pole,  and  was  thrown 
against  the  side  of  the  car,  near  the  rear 
portion  thereof,  and  seriously  injured. 

For  the  plaintiff  the  court  gave  the  fol- 
lowing instructions,  which  are  claimed  to 
be  erroneous: 

"If  the  jury  find  from  the  evidence  in  this 
case  that  the  defendant  on  the  Ist  day  of 
January,  1900,  was  a  carrier  of  passengers 
for  hire  by  street  railroad,  and,  as  such,  had 
erected  and  was  maintaining  the  platform 
mentioned  in  the  evidence  for  the  purpose 
of  receiving  passengers  therefrom  bound  east 
from  Euclid  avenue,  then  the  defendant  was 
bound,  in  duty,  to  exercise  ordinary  care  to 
keep  said  platform  reasonably  secure  and 
»afe  for  passengers  who  should  be  thereon 
for  the  purpose  of  entering  defendant's  cars 
therefrom;  and  if  the  jury  find  from  the  evi- 
dence that  on  said  day  there  was  existing 
in  said  platform  a  stump  of  a  post,  extend- 
ing above  the  surface  of  said  platform,  and 
that  said  stump  in  said  platform  made  it 
dangerous  for  persons  on  said  platform  for 
t}ie  purpose  of  entering  upon  defendant's 
cars  as  passengers;  and  if  the  jury  further 
find  from  the  evidence  that  defendant  did 
not  exercise  ordinary  care  in  maintaining 
Rflid  platform  for  passengers  in  such  condi- 
tion; and  if  the  juir  further  find  from  the 
evidence  that  on  said  day  the  plaintiff  was 
on  the  said  platform  for  the  purpose  of  be- 
coming a  passenger  upon  defendant's  east- 
l)Ound  car,  and  that  whilst  so  upon  said 
platform  for  said  purpose  she  stumbled  over 
said  stump,  and  was  thereby  caused  to  fall 
and  be  injured  by  defendant's  car;  and  if 
tlie  ju^  believe  from  the  evidence  that  the 
plaintiff  was  exercising  ordinary  care  at  the 
time  of  her  injury — then  the  plaintiff  is  en- 
titled to  recover,  although  said  stump,  or 
the  post  of  which  it  was  a  stump,  had  been 
planted  in  said  plaec  by  some  other  person 
or  corporation  than  the  defendant." 

"So.  3,  The  court  instructs  the  jury  that 
the  mere  fact  that  the  plaintiff  knew  that 
the  stump  mentioned  in  the  evidenre  existed 
in  the  platform,  and  that  she  stumbled  over 
it  (if  she  did  stumble  over  it)  and  was  iu- 
jui'ed,  will  not  defeat  a  recovery  in  this  cose." 

At  the  close  of  the  plaintiff's  case,  and 
also  at  the  close  of  the  whole  case,  the  de- 
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fendant  asked  peremptory  instructions  to 
the  jury  to  And  for  the  defendant,  and  also 
asked  other  instructions,  which,  in  the  view 
taken  of  the  case,  it  is  unnecessary  to  set 
out  or  refer  to, 

Meaarn.  MoKelKhku  ft  Watts  and 
Robert  A.  Holland,  Jr^  for  appellant: 

The  plaintilF's  petition  does  not  state  a 
cause  Of  action. 

Ht.  Louia  V.  Connecticut  Mut  L.  Im.  Co. 
107  Ho.  92, 17  S.  W.  637 ;  2  Shearm.  &  Redf. 
Keg.  8  343. 

The  testimony  failed  to  establish  any  neg- 
ligence on  the  part  of  the  defendant. 

nid. 

If  the  plaintiff  knew  of  the  presence  of 
said  stump  in  said  platform,  and  neverthe- 
less ran  toward  and  upon  the  platform,  and 
was  ^ilty  of  negligence  in  so  doing,  slie 
cannot  recover. 

Oerdes  v.  Christopher  <£  8.  Architectural 
Iron  d  F.  Go.  124  Mo.  346.  2a  S.  W.  557, 
27  S.  W.  015;  Vlynn  T.  y<mho,  114  Mo.  567, 
21  S.  W.  903;  Cohn  v.  Kanaaa  City,  108 
Mo.  387,  18  S.  W.  973. 

Mr.  A.  R.  Taylor,  for  respondent : 

The  appellant  owed  the  duty  to  respond- 
ent, as  an  intending  passenger,  of  using  or- 
dinary care  to  have  its  platform,  on  which 
she  was  invited  to  take  passage  on  its  car, 
reasonably  safe  for  that  purpose,  and  the 
maintaining  of  the  platform  with  this  stump 
in  it  was  not  such  care. 

Hutchinson.  Carr.  2d  ed.  %  616. 

The  mere  fact,  alone,  of  knowledge  of  a 
defect  in  a  street  or  platform,  will  not  de- 
feat  a  recovery. 

Qerdea  v.  Vhriatopher  d  8.  Architectural 
Iron  d  F.  Co.  124  Mo.  355,  25  S.  W.  557,  27 
S.  W.  615;  Flynn  v.  Neoaho,  114  Mo.  572, 
21  8.  W.  903;  Kane  t.  Jforthem  C.  R.  Co. 
128  U.  6.  96,  32  L.  ed.  341,  9  Sup.  Ct  Rep. 
16;  aramey  t.  St.  Ijouia,  141  Mo.  185,  42  S. 
W.  941. 

The  theory  of  the  petition  was  that  it 
was  the  duty  of  appellant,  as  a  carrier  of 
passengers,  to  use  reasonable  care  that  its 
platform,  to  which  passengers  were  invited 
to  take  passage,  should  be  ordinarily  safe. 
That  this  is  the  law  no  one  will  dispute. 

Hutchinson,  Carr.  2d  ed.  516;  FuUerton 
T.  Foriyoe,  121  Mo.  11,  25  S.  W.  587,  144 
Mo.  630,  44  S.  W.  1053;  Jarvia  v.  Brooklyn 
Elev.  R.  Co.  40  N.  Y.  S.  R.  825,  16  N.  Y. 
Supp.  96,  Aflirmed  in  133  N.  Y.  623,  30  N. 
E.  1150:  Miaaottri  P.  R.  Co.  t.  yeiaieanger, 
41  Kan.  026,  21  Pac.  582. 

Kwdiall,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  predicates  a  right  to  recover 
polely  upon  the  charge  that  the  defendant 
maintains  the  stum^  in  the  granitoid  plat- 
form. The  stump  is  within  the  lines  of  a 
public  street,  and  not  upon  the  defendant's 

Ero]>erty.  Jt  was  placed  there  by  the  light- 
ig  company,  and  tne  defendant  had  nothing 
to  do  with  its  being  placed  there.  It  is  on 
public  property,  and  the  defendant  is  under 
no  duty  and  has  no  right  to  remove  it.  The 
defendant  built  a  wooden  platform,  and  left 
the  stump  projecting  above  it,  on  the  public 
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highway,  for  the  benefit  of  the  traveling 
public.  It  was  under  no  duty  to  build  the 
platform.  Subsequently  it  replaced  the 
wooden  platform  with  a  granitoid  platform. 
This  is  the  sum  of  its  offending.  Yet  it  is 
sued,  and  a  recovery  had  against  it,  oo  the 
charge  and  theory  that  it  mamtains  the 
stump  in  the  platform,  and  that  this  makes 
it  dangerous.  Webster's  International  Dic- 
tionary defines  "maintain"  to  mean:  "U) 
To  hold  or  keep  in  .my  particular  state  or 
condition;  to  support;  to  sustain;  to  up* 
hold;  to  keep  up;  not  to  suffer  to  fail  or 
decline.  .  .  .  (2)  To  keep  possession  of; 
to  hold  and  defend;  not  to  surrender  or  re- 
linquish. {3}  To  continue;  not  to  suffer  to 
cease  or  fail.  (4)  To  bear  the  expense  of; 
to  support;  to  keep  up;  to  supply  with  what 
is  needed."  It  is  demonstrable  that  the  de- 
fendant has  done  nothing  which  would  bring 
it  within  any  of  these  meanings  of  the  word 
"maintain."  It  did  not  put  thu  piilo  or 
stump  there.  It  was  under  no  obligation  to 
remove  it.  It  has  done  nothing  to  keep  it 
there,  or  to  prevent  it  from  failing  or  de- 
clining. The  pole  was  put  there  by  the  light- 
ing company,  and  was  cut  down  and  the 
stump  left  there  by  that  company,  and  the 
stump  has  kept  itsdif  there  ever  since.  It 
is  located  ipon  a  public  highway.  It  was 
there  before  there  was  any  platform.  Nei- 
ther the  wooden  nor  the  granitoid  platform 
affected  the  stump,  or  the  dangers  arising 
therefrom,  in  any  manner  whatever.  If  an 
ovvner  raises  up,  or  permits  anyone  else  to 
do  so,  or  keeps  up  or  fails  to  remove,  a 
nuisance,  on  his  own  premises,  by  which  any- 
one suffers  injury,  he  Is  liable,  because  he 
violates  his  duty  as  a  citizen.  If  anyone 
creates  a  nuisance  on  a  public  hi^hwa^,  he 
is  primarily  liable  to  anyone  who  is  injured 
thereby,  iwcause  he  has  violated  his  duty  an 
a  member  of  society,  and  has  been  guilty 
of  a  wrongful  act  for  which  he  is  primarily 
liable.  But  no  citizen  is  under  any  personal, 
legal  obligation  to  remove  a  nuisance  from  a 
public  highway,  notwithstanding  he  may 
know  it  is  calculated  to  do  injury  to  a  trav- 
eler on  the  highway  if  it  is  allowed  to  re- 
main there.  To  make  any  man  liable  for  a 
tort,  he  must  have  done  or  omitted  to  do  a 
duty  imposed  upon  him  by  law.  In  the  ab- 
sence of  such  a  duty,  there  is  no  liability. 
The  law  imposes  no  duty  upon  the  defend- 
ant to  remove  a  nuisance  in  a  public  high- 
way which  it  did  not  put  there,  and  has 
nothing  more  to  do  with  than  any  other  dt- 
izen.  The  building  the  platform  around  the 
stump  neither  increased  nor  diminished  the 
danger.  The  proximate  cause  of  the  acci- 
dent in  this  case  was  the  stump.  The  plat- 
form in  no  way  had  anything  to  do  with  the 
accident.  The  proximate  cause  would  be  the 
same  whether  there  had  been  a  platform 
there,  or  whether  it  had  been  allowed  to  re- 
main a  dirt  walk,  as  it  was  when  the  pole 
was  put  up,  when  it  was  sawed  off,  and  when 
the  stump  was  left  there.  The  defendant 
maintains  the  platform,  but  it  does  not 
maintain  the  stump.  The  stump,  and  not 
the  platform,  caused  the  accident.  The  only 
thing  the  defendant  did  with  respect  to  the 
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stump  was  to  leave  it  in  the  higliway,  where 
Bomeone  else  had  placed  it;  and,  being  un- 
der no  legal  duty  to  remove  it,  it  cannot  be 
adjudged  guilty  of  negligence  in  failing  to 
remove  it,  or  in  building  the  platform  around 
it. 

All  of  the  adjudicated  cases  wherein  a 
■citizen  has  been  held  liable  for  an  obstruc- 
tion or  nuisance  in  a  highway  have  been 
cases  where  the  person  held  liable  placed 
the  obstruction  or  nuisance  on  the  highway, 
4ir  was  under  some  duty  to  remove  it. 
Behweiekkardt  t.  8t.  Ijouis,  2  Mo.  App.  571 ; 
Waltemeyer  v.  Xannu  City,  71  Mo.  App. 
jld4;  DonoJio  y.  Vulcan  Iron  Works,  75  Mo. 
401 ;  Wiggin  v.  8t.  Louis,  135  Mo.  558,  37 
S.  W.  528;  Orogan  v.  Broadicay  Foundry  Co. 
87  Mo.  321 ;  Merrill  v.  lit.  Louis,  83  Mo.  244, 
ioc.  fit.  255,  53  Am.  Eep.  576;  Campbell  v. 
Fope,  96  Mo.  408,  10  S.  W.  187.  Of  course, 
if  one  creates  the  nuisance,  and  another 
Adopts  it,  and  continues  it,  and  keeps  it  up, 
as  where  one  constructs  a  coat  hole  in  a 
sidewalk,  and  another  uses  it  and  raaintain» 
it,  both  are  liable.  MerrUl  v.  St.  Louis,  83 
Mo.  toe.  oil.  255,  256,  53  Am.  Kcp.  676.  The 
general  rule  is  thus  stated  in  2  Smith's 
Modern  Law  of  Municipal  Corporations,  §  I 
1525 :  "The  general  rule  is  that  the  primary 
duty  to  keep  highways  and  streets  in  re- 
pair rests  upon  the  municipal  corporations 
within  whose  limits  they  are,  this  duty  be- 
ing implied  in  the  acc^tance  of  a  charter 
from  the  state.  Such  duty  is  not  discharged 
br  the  fitct  that  a  duty  is  also  imposed  upon 
abutting  owners  to  keep  the  highway  in  re- 
pair in  front  of  their  land.  A  lot  owner's 
obligation  to  repair  streets  or  sidewalks  does 
not  exist  at  common  law,  hut  is  statutory 
or  arises  from  contract.  It  seema  well  set- 
tled that  the  neglect  of  an  abutting  owner 
to  keep  the  sidewalk  in  repair,  and  to  keep 
if  free  from  snow  and  ice,  as  required  by  a 
city  ordinance,  does  not  render  him  liable 
to  a  party  injured  or  to  the  city  itself,  un- 
less such  oicner  himaeif  caused  the  defect." 
(The  italics  are  added.)  In  support  of  the 
text  the  author  cites  8t.  Louis  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  107  Mo.  92,  17  S.  W. 
637,  and  cases  from  New  York,  Massachu- 
setts. Wisconsin.  "Hew  Jersey,  Maryland, 
Rhode  Island,  Ccoinecticnt,  California,  Kan- 
sas, and  Iowa.  This  defendant  never  caused 
this  defect  in  the  sidewalk;  never  adopted 
it,  used  it,  continued  it,  or  maintained  it. 
It  did  not  remove  it,  it  is  true,  but  it  owed 
no  duty  to  the  city  or  its  citizens  to  remove 
it.  It  was  neither  the  active,  primary,  nor 
remote  cause  of  its  being  there,  and  it  did 
not  keep  it  there  for  its  own  use  or  benefit 
or  at  all.  It  simply  left  it  where  it  found 
it,  and  let  it  remain  in  no  more  dangerous 
e(mdition  than  it  was  when  it  found  it. 

It  follows  that  the  defendant  is  not  liable 
for  the  plaintiff's  injuries,  and  the  trial 
court  should  have  so  peremptorily  charged 
the  jury. 

The  judgment  of  the  Circuit  Court  is 
therefore  revtrscd. 

All  concur. 

Rehearing  denied. 
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Wendell  ROTH,  Jr.,  et  al.,  Appts., 

V. 

August  RAUSCHENBUSCH  et  al.,  BeapU. 

(  Mo  ) 

A  f«c  simple  1»  conveyed  br  a  devl«e  to 
one  nbMoIntelr  and  forever,  and  is  not 
cut  down  by  a  sabsequent  clause  directing 
tbe  disposition  of  anj  remainder  wlilcb  may 
be  undisposed  of  at  tbe  death  of  the  deTlsee. 

(Uarcb  31,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Sainte  Genevieve 
County  in  favor  of  defendants  in  an  action 
brought  to  set  aside  certain  deeds.  Affirmed, 

Statement  by  Oaatt*  J.: 

Plaintiffs,  who  claim  to  be  the  nearest 
"blood  relations"  of  Jacob  Roth,  deceased, 
bring  this  suit  to  set  aside  two  deeds  exe- 
cuted by  Bridget  Roth,  his  widow, — one  to 
defendant  August  Rauschenhusch,  dated  Au- 
gust 3,  1876,  and  a  subsequent  one  to  defend- 
ant Huck,  dated  April  10,  1894,  conveying 
certain  real  estate,  which  belonged  to  said 
Jacob  Ruth  at  the  time  of  his  death. 

The  rights  of  the  parties  litigant  depend 
upon  the  construction  of  the  will  of  the  said 
.Jacob  Roth,  deceased,  which  was  executed 
on  the  12th  day  of  August,  1845,  and  pro- 
bated on  the  9th  day  of  April,  1875.  The 
second  and  third  paragraphs  of  said  will, 
which  are  set  out  in  the  petition,  are  as  fol- 
lows; 

"Second.  I  give,  devise,  and  bequeath  to 
my  beloved  wife,  Bridget  Roth,  formerly 
Bridget  Hook,  the  whole  of  my  estate,  real, 
personal,  and  mixed,  absolutely  and  forever. 

"Third.  It  is  my  will,  however,  that  after 
the  deceaue  of  my  said  wife,  if  any  of  said 
property  shall  remain  undisposed  of  by  her, 
then  such  property — that  is  to  say,  such  of 
the  property  herein  bequeathed  to  her  as 
may  not  have  been  disposed  of  by  her  at  the 
time  of  her  death — shall  go  and  descend  to 
and  be  divided  among  my  blood  relations,  ac- 
cording to  the  rules  of  descents  and  distribu- 
tions in  the  state  of  Missouri  now  in  force." 

Jacob  Roth'  left  no  descendants.  His 
widow  died  on  the  24th  day  of  May,  1895. 
This  suit  was  instituted  in  October,  1898. 

The  petition  is  divided  into  two  counts,  or, 
at  least,  there  are  two  separate  prayers  for 
relief.  It  is  charged  in  the  first  that  Brid- 
get Roth  was  induced  by  defendant  Rausch- 
enhusch, a  prominent  minister  of  the  church 
to  which  she  belonged,  to  convey  to  him  the 
real  estate  described  in  the  petition,  for  a 
nominal  consideration  of  $1 ;  that  he  repre- 
sented to  her  that  he  desired  said  property 

NOTD. — As  to  effect  of  subsequent  words  to 
cut  down  absolute  bequest,  see  also  eases  In 
note  to  Hall  v.  Talmer  (Va.)  11  L.  B.  A.  610, 
and  Snider  v.  Baer  (Pa.)  13  L.  R.  A.  359. 

As  to  effect  of  power  of  disposal  to  make  an 
estate  absolute,  see  Peckham  v.  Lego  (Conn.)  T 
L.  R.  A.  419,  and  note;  McCullough  v.  Ander- 
son (Ky.)  7  L.  B.  A.  836,  and  note;  Bills  t. 
Bills  (Iowa)  8  L.  R.  A.  696:  and  Comwell  T. 
Wulff  iMa)  4C  U  &.  A.  68. 
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to  asBicit  him  m  building  up  and  fostering 
the  interest  of  his  and  her  cnurch,  and  par- 
ticularly for  the  purpose  of  building  some 
kind  of  an  asylum.  Plaintiffs  claim  to  be 
remaindermen,  and  charge  that  said  defend- 
ant induced  Bridget  Roth  to  enter  into  a 
ccowpiracy  to  cheat  and  defraud  th^  out  of 
said  real  estate,  and  thereby  procured  from 
her  a  warranty  deed  convqring  the  said  prop- 
erty to  him  without  any  consideration  there- 
for. The  second  count  alleges  that  defend- 
ant Huek  subsequently  obtained  a  deed  from 
her  conveying  to  him  said  real  estate,  and 
charges  that  said  Bridget  Roth  was  induced 
to  execute  the  same  by  undue  and  improper 
influences,  and  without  consideration. 

Kach  of  the  defendants  filed  a  separate  de- 
murrer to  the  petition,  assigning:  First.  A 
misjoinder  of  parties  and  causes  of  action. 
Second.  Tliat  the  petition  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  as 
it  appears  from  the  face  of  the  petition  that 
the  parties  plaintitf  hare  no  interest  in  the 
property  sued  for. 

Ttiese  demurrers  were  sustained,  and, 
plaintiffs  declining  to  plead  further,  final 
judgment  was  renaered  in  favor  of  the  de- 
fendants, and  the  case  has  been  brought  to 
this  court  by  appeal. 

Messrs.  William  Oartar,  J.  IT.  Burks, 
and  Jtivrj  B.  Bnrks,  for  appellants: 

The  court  erred  in  holding  that  Bridget 
Roth,  the  widow  and  devisee  of  Jacob  Roth, 
deceased,  had  the  right  and  authority,  under 
the  will  of  the  said  Jacob  Both,  to  dispose 
of  the  real  estate  in  controversy,  in  this  suit. 

Murphy  v.  Carlin,  113  Mo.  112,  20  S.  W. 
780;  A'oe  t.  Kern,  93  Mo.  367,  6  5.  W.  239; 
McMiUan  v.  Farrvw,  141  Mo.  55,  41  S.  VV. 
890;  45  Cent.  L.  J.  167;  Howard  v.  Ames, 
3  Met.  308;  Oberlin  College  v.  Fotcler,  10 
Allen,  545;  Montague  v.  Datceti,  14  Allen, 
369;  Dyer  v.  Shurtleff,  112  Mass.  166,  17 
Am.  Rep.  77;  Dexter  v.  Shepard,  117  Mass. 
480;  Thoni}>80}t  v.  Heyicood,  129  Mass.  401'; 
£»iggs  v.  itriggg,  135  Mass.  306;  Clark  v. 
Simmons,  150  Mass.  357,  23  X.  E.  108. 

Messrs.  Petar  H.  Hnek   and   W.  M. 
Williams,  for  respondents: 
■  -Tacob  Roth  intended  by  his^will  to  give  to 
his  wife  all  of  his  property,  absolutely. 

2  Tlnderhill,  Wills,  S  689;  Halliday  v. 
Stickler,  78  Iowa,  388,  43  N.  W.  228. 

The  absolute  and  unrestricted  power  of 
disposition  given  the  first  taker  of  an  es- 
tate, unlimited,  creates  in  such  person  a 
fee,  and  a  limitation  over  to  another  is  void 
as  being  repugnant  to  the  first  grant. 

Rubey  v.  Barnett,  12  Mo.  3,  49  Am.  Dec. 
112;  Norvufit  v.  D'(Ench,  1"  Mo.  98;  Haccf 
v.  Hagan.  47  Mo,  277  ;  Clarke  v.  Leupp,  SH 
X.  Y.  228;  Roseboom  v.  Roscboom,  81  N.  Y. 
356;  Snmll  v.  Field,  102  Mo.  107,  14  K.  \V. 
815;  Cook  V.  Couch,  100  Mo.  29.  13  S.  W.  80. 

The  third  clause  of  the  will  is  merely  an 
expression  of  a  desire  as  to  the  course  the 
wife's  property  undisposed  of  by  her  in  Iter 
lifetime  should  take  at  her  death,  and  is 
not  a  limitation  over  of  the  property  be- 
queathed to  her,  so  as  to  cut  down  her  title 
to  a  mere  life  estate. 
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Campbell  v.  Beaumont,  91  X.  Y.  464; 
Hdcard  v.  Caruai,  109  U.  8.  725,  27  L  ed. 
1089,  3  Sup.  Ct.  Rep.  576;  Boaaey  v.  Horn- 
aty,  37  N.  J.  Eq.  21. 

Jacob  Roth,  by  the  words,  "give,  devise, 
and  bequeath  the  whole  of  my  estate,  real, 
personal,  and  mixed,  absolutely  and  for> 
ever,"  imquestionably  intended  to  devise  to 
his  said  wife  his  whole  estate  in  said  lands. 
These  words  are  ample  for  that  purpose  In  a 
will. 

Yocum  V.  Siler,  160  Mo.  289,  61  S.  W. 
208;  Clarke  v.  Leupp,  88  N.  Y.  228. 

Gantt,  J.,  delivered  the  opinion  of  the 
court: 

1.  This  record  presents  the  ever  recurring 
difficulty  of  construing  the  luiguage  of  a 
labt  will.  The  rules  of  instruction  are  so 
well  defined  and  so  frequently  invoked  that 
they  need  only  to  be  mentioned.  Indeed,  in 
this  state  they  are  largely  statutory.  Thus,  - 
Rev.  Stat.  1899,  S  4650,  requires,  "all  courts 
and  others  concerned  in  the  execution  of  last 
wills  shall  have  due  regard  to  the  directions 
of  the  will  and  the  true  intent  and  meaning- 
of  the  testator  in  all  matters  bnnight  before 
them."  Obeying  this  behest,  this  court  oa 
many  occasions  has  announced  that  "the 
cardinal  rule  in  the  interpretation  of  a  will 
is  that  the  intention  of  the  testator,  as  gatli- 
ered  from  the  whole  instrument,  shall  con- 
trol, and,  in  arriving  at  such  intention,  the 
relation  of  the  testator  to  the  beneficiaries 
named  in  the  will,  and  the  circumstancea 
surrounding  him  at  the  time  of  its  execu- 
tion, may  Im  takm  into  consideration."  Jfo- 
Mittan  v.  Farrouf,  141  Mo.  62,  41  8.  W.  890, 
and  cases  cited.  Another  canon  for  the  con- 
struction of  the  words  of  a  will  is  that,  ythen 
the  words  of  a  will  at  the  outset  clearly  in- 
dicate a  disposition  in  the  testator  to 
the  entire  interest,  use,  and  benefit  of  the 
estate  devised,  absolutely,  to  the  first  donee,, 
that  estate  will  not  be  cut  down  to  a  less 
estate  by  8ui)sequent  or  ambiguous  words  in- 
ferential in  tlieir  intent.  It  is  well  settled 
that  in  wills  the  words  "heirs  and  assigns" 
are  not  necessary  to  devise  a  fee  simple. 
With  these  principles  for  our  guides,  we 
must  inquire  what  was  the  intention  of  Ja- 
c-ob  Rath  in  making  his  last  will.  In  the  sec- 
ond item  he  "gives,  devises,  and  bequeaths 
to  ills  beloved  wife,  Bridget  Roth,  formerly 
Britlget  Hook,  the  whole  of  bis  estate,  real, 
personal,  and  mixed,  absolutely  and  forever.'^ 
As  was  said  in  I'oc»m  v.  Siler,  100  Mo.  loo. 
cit.  289,  61  S.  W.  212:  "By  the  words  'be- 
queath absolutely'  he  unquestionably  intend- 
ed to  devise  to  his  said  son  [in  this  case  his 
wife]  his  whole  estate  in  said  lands.  These 
words  are  ample  for  that  purpose  in  a  will,  • 
jind  it  is  unnecoMtsary  to  cite  precedents  to 
eHtablish  that  it  has  been  often  so  held." 
in  l  ocum  V.  tiiler,  160  Mo.  289,  61  8.  W. 
212,  the  word  "absolutely"  was  held  to  indi- 
cate the  testator's  purpose  to  give  a  fee  sim- 
ple, but  in  this  will  other  words— "the  whole 
of  my  estate,  real,  personal,  and  mixed" — 
are  added,  and  it  would  be  ditficult  indeed  to 
find  language  which  would  more  clearly  in- 
dicate an  intention  to  give  his  wife  an  abso- 
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Iut«  fee  sintple  in  liia  lands  and  a  perfect 
title  to  his  personal  estate.  Had  he  stopped 
here,  counsel  for  appellants  frankly  concede 
no  doubt  could  be  entertained  that  by  his 
will  he  intended  to.  and  did,  give  his  wife  the 
fee  simple  to  the  lands  in  suit.  But  their 
insistence  is  that  by  the  third  item  or  par- 
agraph the  intention  of  the  testator  is  made 
apparent,  notwithstanding  the  emphatic 
words  of  the  second  ptiiagraph,  to  give  his 
wife  a  life  estate,  with  a  remain&r  over 
to  his  blood  relations.  That,  paragraph,  as 
already  noted  in  the  statement,  is:  'Third. 
It  is  niy  will,  however,  that  after  the  de- 
cease of  my  said  wife,  if  any  of  said  property 
shall  remain  undisposed  of  by  her,  then  such 
property — that  is  to  say,  such  of  the  prop- 
erty herein  bequeathed  to  her  as  may  not 
have  been  disposed  of  by  her  at  the  time 
of  her  death — shall  go  and  descend  to,  and 
be  divided  among,  my  blood  relations,  ac- 
cording to  the  rules  of  descents  and  distri- 
butions in  the  state  of  Missouri  now  in 
foree," 

Jacob  Koth  left  no  issue  of  his  body  or 
their  descendants.  Mrs.  Both  died  without 
issue.  While  plaintiffs  allege  they  are  the 
sole  surviving  blood  relations,  there  is  no 
allegation  of  what  that  particular  relation- 
ship is,  whether  near  or  remote.  It  is  plain 
that  outaide  of  his  wife  he  had  no  particular 
person  in  his  mind  to  whom  he  desired  to 

e've  any  portion  of  his  property,  or  to  whom 
!  bore  any  special  relation  which  would 
suggest  him  as  a  special  object  of  his  boun- 
ty. Rcadinj^  the  two  paragraphs  together, 
we  think  it  in  apparent  that  the  one  person 
for  whom  he  was  providing  was  his  wife. 
Not  only  is  the  grant  of  his  estate  absolute 
in  the  second  paragraph,  but  it  is  plain  by 
the  third  paragraph  he  intended  she  should 
have  an  untniuimeled  power  of  alienation. 
There  are  no  words  of  restraint  upon  her 
power  of  disposal.  Nowhere  in  the  four 
comers  of  this  instrument  are  to  be  found 
any  words  limiting  her  right  to  sell  or  dis- 
pose of  the  property  "for  her  necessary  sup- 
port" and  maintenance.  These  words  cannot 
by  any  fair  inference  be  interpolated  into 
the  will.  Atty.  Oen.  v.  Hall,  Fitzg.  314; 
McClellan  v.  Larchar,  45  N.  J.  Eq,  loc.  cit. 
23,  16  Atl.  269;  Howard  v.  Carusi,  109  U. 
S.  72.5-730,  27  L.  ed.  108»-1091,  3  Sup.  Gt. 
Bep.  575. 

The  language  of  one  will  is  rarely  exactly 
like  another,  and  frequently  a  very  slight 
change  in  the  verbiage  calls  for  a  different 
eonsti-uction  of  two  wills  much  alike  in  oth- 
er respects. 

In  Ualliday  v.  Stickler,  78  Iowa,  388,  43 
v.  W.  228,  the  will  contained  the  following 
ievise:  "I  give,  devise,  and  bequeath  unto 
ray  beloved  huslmnd,  George  S.  Beer,  all  the 
real  and  residue  of  both  my  real  and  per- 
"onal  estate  of  ei'er}'  name  and  nature  wnat- 
•*oever,  and  whatever  of  the  same  should 
lie  left  at  his  decease  I  direct  should  be 
equally  divided  between  the  children  of  the 
said  (jieorge  H.  Beer,  and  their  heirs  and  as- 
signs forever,"  The  construction  of  this 
will  came  l>efore  thp-supreme  court.  It  was 
(■ontemleil  that  the  husband  took  merely  a 
01  L.  R.  A. 


life  estate,  with  remainder  to  his  children, 
but  the  court  said:  "It  is  a  devise  of  the- 
real  estate  in  general  terms.  It  neither  by 
words  nor  by  any  fair  implication  limits  the 
devise  to  a  life  estate.  On  the  contrary,  and 
in  addition  to  the  general  devise  without 
words  of  limitation,  t^  plain  implication 
it  authorizes  the  devisee  to  sell  and  convqr 
the  land.  There  is  no  devise  over,  unless 
some  of  said  estate  shouid  be  left  at  the- 
dcath  of  the  devisee.  If  a  life  estate  was  in- 
tended to  be  devised,  the  whole  of  the  real 
estate  would  be  left  at  the  decease  of  (Jeorge 
S.  Beer." 

2  Underbill  on  Wills,  S  688.  collates  the 
authorities,  and  deduces  the  rule  announced 
by  this  court  in  banc  in  Oomitell  v.  Wulff, 
148  Mo.  542.  43  L.  R.  A.  53,  50  S.  W.  439, 
that  where  by  will  or  deed  a  fee  simple  is- 
granted  to  the  first  taker,  with  the  absolute 
power  of  disposal  superadded,  the  flrst  taker 
takes  a  fee  simple  absolute,  and  any  attempt 
to  limit  an  estate  thereafter  to  another,  ei- 
ther by  remainder  or  executory  devise,  will 
be  unavailing.  After  all  the  discussion  in 
CorjiKeU  V.  Wulff,  and  Walton  v.  Drumtra,. 
152  Mo.  489,  54  S.  W.  233,  in  which  the  con- 
struction placed  by  this  court  upon  the  deed 
in  Corniccll  v.  Wulff  was  discredited,  the 
law  remained  just  as  it  had  been  announced 
by  this  court  in  that  case  and  the  courts 
generally  throughout  the  land.  The  differ- 
ence was  in  applying  it  to  the  given  instru- 
ment. Judge  Marshall,  who  wrote  the  views 
of  the  majority  in  condemning  the  judgment 
in  CoTHtrell  v.  Wulff,  aaja:  "We  all  agree, 
and  all  the  modem  adjudications  agree,  tJiat 
a  conveyance  which  confers  an  absolute- 
power  of  disposal  creates  a  fee  in  the  gran- 
tee. We  also  agree  that  a  fee  cannot  l)e  lim- 
ited upon  a  fee."  He  further  says  that  "we- 
disagree  only  as  to  the  proper  manner  or- 
niethod  of  so  limiting  or  qualifying  the  es- 
tate of  the  first  taker." 

The  writer  again  moat  respectfully  insists, 
howi>ver.  that  his  learned  brother  miscon- 
ceived the  majority  opinion  in  CornuDell  v. 
Wulff,  when  he  states  that  "the  majority 
opinion  re<iuired  that  intention  [the  inten- 
tion to  create  a  life  estate  merely]  to  be 
evidenced  by  the  express  term  "for  life,* 
wliile  the  minority  opinion  held  that  the- 
intention  must  be  'gathered  from  tlie  four 
comers  of  the  instrument,*  and  might  be  evi- 
denced by  any  words  that  clearly  conveyed 
it."  The  writer  hereof  disclaimed' that  C'orn- 
fdl  V.  Wulff,  148  Mo.  542,  45  L.  R.  A.  53, 
.>0  S.  W.  439.  announced  the  rule  that  the 
life  estate  must  have  been  created  by  express 
words,  and  then  and  now  concedes  and 
agrees  that  the  life  estate  need  not  b& 
created  by  express  words,  but.  if  it  is  the 
dear  intention  from  the  whole  instrument 
that  the  Srst  taker  is  to  have  but  a  life 
estate,  the  added  power  of  disposition  will 
not  convert  it  into  an  absolute  ownership. 

Bowing,  as  I  should  and  do,  to  the  views 
of  the  majority  of  my  brethren.  I  take  it 
that,  if  another  deed  be  found  in  the  saute 
lenns  of  the  Cornwell  deed,  it  should  be 
ruled  that  it  created  a  life  estate  merely  in 
the  flrst  taker;  but  as  every  member  of  'he 
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court  conoeded  in  the  two  opinions  that,  if 
land  be  granted  by  will  or  deed  to  the  first 
taker  without  wordn  which  expressly  or  by 
fair  implication  indicate  he  is  to  have  a.  life 
estate  merely,  and  an  absolute  power  of 
alienation  is  coupled  with  such  grant,  then 
no  remainder  can  be  limited  thereafter,  be- 
cause "a  remainder  cannot  be  limited  after 
a  fee,"  uor  could  an  executory  devise  there- 
after be  sustained,  because  such  a  limita- 
tion ia  inconsistent  with  the  absolute  estate 
and  power  of  disposition  expressly  given  or 
necessarily  implied  from  the  will,  and,  as 
each  instrument  is  to  be  construed  and 
measured  by  the  law,  when  words  are  em- 
ployed in  an  instrument,  differentfromthose 
used  in  the  decided  case  just  mentioned,  it 
is  and  will  continue  to  be  in  every  case  the 
duty  of  the  courts  to  search  out  the  in- 
tention of  the  testator  in  his  will.  If  we  find 
lie  only  intended  to  create  a  life  estate  in 
the  first  taker,  then  his  dis^sition  of  his 
property  after  the  termination  of  the  life 
estate  by  way  of  executory  devise  will  and 
must  be  sustained.  If,  on  the  contrary,  the 
testator  devises  a  fee  simple  or  generally 
to  the  lirst  taker,  with  an  absolute  power  of 
disposal  in  him,  and  there  is  neither  by  ex- 
press words  nor  implication  a  mere  life 
estate  created  in  the  first  taker,  all  subse- 
quent grants  in  the  will  must  fail,  because 
replicant  to  the  first  grant,  and  because  it 
conflicts  with  a  settled  rule  of  law.  This 
will  of  Jacob  Roth  gives  his  wife,  not  only 
"the  whole  of  his  estate,"  "absolutely  and 
forever,"  by  words  amply  sufficient  to  create 
in  her  a  fee  simple,  but  in  the  third  para- 
graph the  absolute  power  of  alienation  is 
superadded  b}'  necessary  implication.  What, 
then,  becomes  of  the  fnrther  devise,  "if  any 
of  said  property  shall  remain  nndisposod  of, 
.  .  .  the  property  lierein  bequeathed  to  her 
as  may  not  have  been  disposed  of  b}-  her  at 
the  time  of  her  death,  shall  go  and  descend 
to  and  be  divided  among  my  blood  relations." 
etc  ?  We  are  clearly  of  the  opinion  that  this 
attempted  disposition  over  was  void  and  re- 
pugnant to  the  prior  devise  to  his  wife,  and 
the  blood  relations  took  nothing  thereby. 

l*his  was  the  view  of  the  circuit  court. 
We  are,  however,  cited  to  the  case  of  Sic- 
il\llan  V.  Farrou:,  141  Mo.  55.  41  S.  W.  890. 
In  that  case,  however,  it  will  be  observed 
that  Judge  Burgess,  speaking  for  the  court, 
emphnsi/es  the  fact  that  the  testator  treats 
of  the  property  as  "his."  In  that  case  the 
testator  devised  tlie  property  to  his  wife, 
to  hold  and  enjoy  by  her,  with  power  and 
authority  to  sell,  but  if  she  died  before  he 
did.  or  if  she  survived  him,  whatever  of 
"his"  property  remained  undisposed  of 
afaould  go  to  Joseph  McKinney  and  his  heirs 
absolutely  and  in  fee  simple.  Said  the 
learned  judge:  "The  testator  speaks  of  the 
property  in  both  the  second  and  third  clauses 
of  the  will  remaining  undisposed  of  by  his 
wife  as  ...  his  property  .  .  . 
whicli  clearly  shows  that  he  did  not  intend 
to  give  it  to  his  wife  absolutely,  but  that  he 
only  intended  to  give  her  a  life  eabite  there- 
in, with  ]>ower  of  disposal."  Whereas  Jacob 
Roth,  in  this  will,  after  iteing  the  most  em- 
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phatic  language  conveying  "the  whole  of  his 
estate,  absolu&ly  and  forever,"  to  his  wife, 
speaks  of  it,  not  as  "my"  property,  but  "the 
property  herein  bequeatlied  to  her."  We 
think  the  intention  of  the  two  testators  ia 
plainly  different.  In  the  one,  the  testator 
tiidicntes  a  desire  for  his  wife  to  "hold  and 
enjoy,"  and  then  plainly  expresses  his  will 
that  a  special  object  of  his  bounty  shall 
have  the  fee  simple.  In  the  other — the  will 
before  us — he  plainly  designated  his  wife  as 
the  special  object  of  his  Iwunty.  To  her  be 
gives,  absolutely,  everything  he  has,  with  an 
absolute  power  of  disposal,  and  seems  to 
think  that  if,  at  her  death,  any  of  it  remains 
undisposed  of,  he  could  direct  its  further 
devolution. — something  which  the  rules  of 
law  do  not  permit.  McClellan  v.  Larchar, 
45  N.  J.  Eq.  loc.  cit.  20,  16  Atl.  2«9;  Wolfer 
v.  Hcmmvr.  144  III.  664,  33  N.  E.  751.  But, 
again,  the  law  is  that,  when  the  words  of 
the  will  clearly  indicate  an  intention  to  give 
the  entire  estate  absolutely  to  the  first  donee, 
his  e^itate  will  not  be  cut  down  to  a  less 
estate  bv  subsequent  or  ambiguous  words, 
l  ocum  V.  8t"/«r,  160  Mo.  289,  «1  S.  W.  208. 
Thus,  in  t'ooA-  v.  Conch,  100  Mo.  34,  13  S. 
W.  SI,  the  testator  gave  his  wife  and  five 
children  all  of  his  estate,  share  and  share 
alike,  and  then  preserved  to  her  her  dower 
also,  and  then  added,  "and  [she  shall]  be 
privileged  to  will  to  whom  she  may  see  prop- 
er her  portion  of  my  real  estate."  The  con- 
tention was  that  she  took  a  life  estate  only, 
with  power  to  dispose  of  the  one  sixth  by 
will  only.  But  this  court,  speaking  through 
Judge  Black,  said  there  were  no  words  ex- 
pressly limiting  the  wife  to  a  life  estate  in 
the  one  sixth,  and  the  words  saying  that  she 
should  be  privitt^ed  to  will  to  whom  she 
might  see  proper  did  not  indicate  an  inten- 
tion to  devise  an  estate  for  life  only.  The 
learned  judge  then  adds:  "The  most  that 
can  be  said  in  behalf  of  the  theory  advanced 
by  the  plaintiff  is  that  there  is  here  a  devise 
generally  of  the  one  sixth,  with  a  superadded 
power  to  dispose  of  the  same  by  will.  The 
<;<>neral  rule  is  that  a  devise  of  an  estate 
,^enernll^v  or  indefinitely,  with  a  power  of 
disposition  over  it,  carries  a  fee.  Ruheg  t. 
Ilaniett,  12  Mo.  3,  48  Am.  Dec.  118;  Greg- 
ory V.  Cowijilf,  19  Mo.  410;  Oreen  v.  Sutton, 
.>0  Mo.  186. 

"A  distinction  mvist  be  made  between  those 
cnaea  where  there  is  a  devise  generally  or 
indefinitely  with  a  power  of  disposition,  and 
those  cases  where  there  is  a  devise  for  life 
with  a  power  of  disposition.  In  the  ftnmer, 
the  devisee  takes  the  property  in  fee.  Rein- 
dera  v.  Koppclmann,  68  Mo.  482,  30  Am. 
Rep.  802." 

In  Umall  v.  Field,  102  Mo.  127,  128,  14 
S.  W.  820,  Judge  Sherwood,  speaking  for  the 
court,  discussing  Rev.  Stat.  1879,  {  4004, 
now  Rev.  Stat.  1809.  f  4640,  said:  "Under 
this  statute  it  is  obvious  that  the  abso- 
lute estate  in  fee  granted  to  Mrs.  Kate  Greoi 
could  not  be  impaired,  cut  down,  or  quali- 
fied, except  by  words  as  aflinnatively  itrong 
as  those  which  conveyed  the  estate  to  her.^ 
To  the  same*  effect  is  the  recent  case  of 
Robirtsx.  Crume  (Mo.)  73  a  W.  G02.  We 
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look  in  vain  in  the  will  of  Jacob  Rotli  for 
any  words  "as  affirmatively  atrong"  or  even 
approximating  those  which  be  used  in  de- 
vising the  fee  simple  of  his  estate  to  his 
wife.  Our  conclusion  is  that  Mrs.  Roth  took 
a  fee  simple,  with  a  superadded  power  of 
dispoflal,  and  that  the  plaintiffs,  therefore, 
took  no  interest  by  the  will  of  Jacob  Roth, 
aiid  hence  have  no  standing'  in  a  court  of 
equity  to  question  her  disposition  of  her  es- 
tate. Her  heirs  atone  can  be  heard  to  chal- 
lenge the  validity  of  her  deeds  to  defendants 
on  account  of  the  alleged  undue  influence 
exerted  upon  her  to  procure  their  execution. 
The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

All  concur,  except  Fax,  J.,  not  sitting,  he 
bnving  presided  on  circuit. 


Albert  T.  FETTER  ct  al.,  Reapta., 

V. 

FIDELITY  &  CASUALTY  COMPANY  of 
New  York,  Appt. 


.Mo. 


1.  Tlie  fact  tliat  an  Mecldent  ruptured 
a  IcMacy  because  of  Its  cancerous  condition 
does  not  prerait  Uie  accident  from  belnff  the 
cause  of  the  cnsuinK  death  of  the  Injured  per- 
son, "Independent  of  all  other  eanses,"  within 
the  meaning  of  a  poller  of  accident  Inaarance 
held  by  him. 

it,  A  prima  facie  ease  for  recovery  on 
an  aoeldent  Inaarance  policy  l»  »hoTva 
proof  that  Insured  died  of  hemorrhage  re- 
sulting fram  an  accidental  fall,  without  the 
necessity  of  proving  the  absence  of  any  of 
the  excepted  causes  in  the  policy. 

(March  18,  1903.)  * 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jackson  County 
in  favor  of  plaintiffs  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
acddent  insurance  policies.  Affirmed. 

Statement  by  Valllant,  J. : 

Appeal  from  a  judgment  of  the  circuit 
court  of  Jackson  county  in  favor  of  plain- 
tiffs, founded  on  two  accident  insurance  pol- 
icies issued  by  defendant  on  the  life  of  plain- 
tiffs' father.  The  petition  is  in  two  counts. 
In  the  first  it  is  averred  that  the  defendant 
issued  its  policy  February  21,  1892,  whereby 
it  insured  the  life  of  plaintiffs'  father 
against  bodily  injuries  sustained  through  ex- 
ternal, violent,  aud  accidental  means,  and 
agreed  to  pay  plaintiffs  $5,000  if  death 
should  reftidt  to  their  father  from  such  in- 
juries, independent  of  all  other  causes,  with- 
in ninety  days  from  the  date  of  the  inflic- 
tion of  such  injuries.  It  then  goes  on  lo 
state  in  detail  the  accident,  which  it  alleges 
«auspd  the  death  of  their  father  within  less 


than  thirty  days  from  the  date  of  its  occur- 
rence. The  second  count  is  in  form  substan- 
tiallv  like  the  first,  based  on  another  policy, 
issued  November  IS,  1893,  for  $6,000.  The 
answer  of  defendant  was  a  general  denial 
and  a  special  plea  that  t^e  insured  died  a 
natural  death,  resulting  from  a  diseased  kid- 
ney.  Reply,  general  denial. 

The  evidence  on  the  part  of  the  plaintiffs 
tended  to  show  that  W.  J.  Fetter,  their  fa- 
ther, whom  we  will  hereinafter  call  the  "in- 
sured," was  past  sixty-nine  years  of  age. 
August  6,  1899,  he  was  at  his  office,  and, 
about  5  in  the  afternoon,  preparatory  to 
leaving,  he  and  his  son,  who  was  with  him, 
attempted  to  close  a  window,  the  upper  sash 
of  which  had  been  lei  down.  The  sash  did 
not  move  smoothly;  therefore  each  of  them 
took  a  window  pole,  which  was  designed 
for  the  purpose,  and,  inserting  one  end  un- 
der the  upper  rim  of  the  sash,  endeavored 
to  push  it  in  place.  But  it  seemed  to  be 
stuck,  and  required  hard  pushing  to  move  it. 
In  this  effort  the  upper  end  of  ^e  stick  held 
1^  the  insured  slipped  off  the  rim,  and  the 
sudden  release  of  its  hold  had  the  effect  to 
throw  the  insured  upon  his  right  sideagainst 
the  ed^  of  the  table  that  was  in  place  at 
the  window,  designed  to  hold  maps  and 
drawings  to  be  used  by  one  standing,  and 
therefore  tall  enough  to  strike  the  insured 
high  on  the  side.  He  immediately  dropped 
the  stick,  turned  pale,  and  groaned.  In  a 
few  moments  aftermrds  he  went  home.  He 
was  looking  tired  and  pale  when  he  arrived. 
He  took  a  light  repast,  and  went  to  bed. 
During  the  night  he  passed  blood  in  his 
urine,  and  very  early  in  the  morning  he 
sought  his  family  physician.  Dr.  Porter,  but 
did  not  see  hiin,  and  returned  home  about 
7:30  o'clock,  pale  and  suffering.  His  phy- 
sician came  and  found  him  suffering  pain  in 
the  rig)it  kidney,  and  passing  blood  in  his 
urine.  August' 13th  he  was  taken  to  St. 
Joseph's  hospital,  where  an  exploratory  ex- 
amination was  made  by  Dr.  Binnie,  assisted 
by  Drs.  Porter  and  Shy.  Incision  was  made 
in  the  back,  and  Dr.  Binnie  introduced  his 
linger  into  the  pelvis  of  the  kidney,  but 
found  nothing  abnormal  except  the  rupture 
and  an  enlargement.  The  patient  rallied 
from  the  operation,  and  the  wound  healed 
from  the  inside,  but  the  hemorrhage  con- 
tinued as  before  until  his  death,  which  oc- 
curred September  2,  1800,  less  than  thirty 
days  from  the  occurrence  of  the  accident. 
He  died  from  hemorrhage,  —  from  loss  of 
blood.  The  autopsy  held  September  4th  re- 
vealed a  normal  left  kidney.  The  right  kid- 
ney revealed  a  rupture,  and  the  lower  end  of 
that  kidney  was  cancerous,  harder  than  the 
normal  part,  and  less  vascular ;  that  is,  less 
full  of  arteries  and  veins  that  would  bleed. 
The  rupture  found  in  the  kidney  was  be- 
tween the  normal  and  the  cancerous  parts, 


Note. — For  other  cases  In  this  series  as  to 
what  constitutes  an  acddent  within  the  mean- 
taiK  of  an  accident  Insurance  policy,  see  note 
to  Fidelia  ft  C.  Co.  v.  Johnson  (Miss.)  SO  L. 
B.  A.  200;  Modern  Woodmen  Accl.  Asso.  v. 
Shryoek  (Neb.)  39  L.  R.  A.  826;  Kasten  v. 
Interstate  Casualty  Co.  (Wis.)  40  L.  R.  A. 
ei  L.  R.  A. 


651 ;  Western  Commercial  Travelers'  Asso. 
V.  Smith  (C.  C.  App.  8th  C.)  40  L.  B. 
A.  608;  Feder  v.  Iowa  State  Traveling 
Men's  Asso.  (Iowa)  43  L.  R.  A.  693 ;  Smith  v. 
^tna  U  Ins.  Co.  (Iowa)  GO  L.  R.  A.  271 ;  and 
Preferred  Accl  Ins.  Co.  v.  Robtnson  (Fla.) 
ante,  146. 
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or  into  the  Iienlthy  tissue.  The  hemorrhages 
were  from  the  rupture,  and  the  hemorrhages 
caused  the  death.  Before  the  accident  the 
insured  wa&  an  active,  spare,  hardworking 
man  past  sixty-nine  years,  engaged  in  the 
business  of  fire  insurance.  He  was  in  good 
hralth,  having  had  no  hard  spell  of  Biekness 
within  tlie  memory  of  any  member  of  his 
family.  His  family  physician  had  several 
times  examined  and  passed  him  for  life  in- 
surance. Had  exammed  his  urine  three 
months  before  the  accident,  and  found  it 
normal,  with  no  evidence  of  diseased  kidney. 
All  the  testimony  was  to  the  effect  that  the 
accident  of  falling  against  the  table  caused 
the  rupture,  the  rupture  caused  the  hemoi^ 
rhage,  and  the  hemorrhage  caused  the  death. 
The  majority  of  the  espert  witnesses  were  of 
the  opinion  that  the  cancerous  condition  of 
the  kidney  existed  at  the  time  of  the  acci- 
dent, and  that  that  condition  was  the  pre- 
disposing cause  of  the  rupture ;  that  is,  that 
that  condition  rendered  rupture  more  lia- 
ble to  occur  under  the  force  of  the  blow  than 
if  the  kidne>'  had  been  sound.  But  some  of 
the  expert  testimony  was  to  the  effect  that 
the  cancerous  condition  itself  might  have 
l>een  produced  by  the  blow.  Dr.  Hall,  a 
scientific  witness  for  defendant,  who  exam- 
ined the  kidney  after  it  had  been  taken  from 
the  body,  after  death,  was  of  the  opinion  that 
the  cancer  existed  before  the  8«cident,  and 
that  the  rupture  occurred  only  in  the  dis- 
eased part  of  the  kidney.   He  said : 

The  exciting  cause  of  the  hemorrhage  was 
the  injury,  and  the  predisposing  cause  was 
the  cancer. 

Q.  What  do  you  mean  by  the  "predispos- 
ing cause"? 

A.  That  was  the  condition  of  the  kidney 
which  gave  rise  to  the  production  of  the 
fracture.  The  predisposing  cause  is  the  re- 
mote cause.  .  .  .  The  cancerous  condi- 
tion weakened  the  kidney  to  such  an  extent 
that  it  responded  to  this  injury  by  some  ac- 
cidental means. 

He  was  anked  as  to  the  length  of  time  re- 
quired to  develop  a  cancer.  He  answered: 
"That  is  a  matter  which  must  be  stated  rel- 
atively. I  think  this  is,  relatively,  a  rapid- 
growing  cancer.  Some  cancers  are  matters 
of  years,- — most  of  them ;  but  some  are  mat- 
ter* of  mouths,  and  others  matters  of  days." 

The  cBiuie  was  submitted  to  the  jury  un- 
der the  following  instructions  asked  by  the 
plnintifT: 

"  ( i )  The  court  instructs  the  jury  that  if 
they  find  from  tlie  evidence  that  W.  .T.  Fet- 
ter died  in  Kansas  City,  Missouri,  Septem- 
l>or  2,  1S99,  and  that 'such  death  resulted 
from  bodily  injuries  sustained  through  ex- 
ternal, violent,  and  arcidental  means,  and 
that  the  cause  of  said  Fetter's  death  was  the 
accidental  rupture  of  hia  right  kidney  by 
an  accidental  strain,  jar,  or  fall  while  en- 
deavoring to  raise  a  window  in  his  office  in 
the  Americ.m  Bank  Building  in  Kansas  City, 
MisHouvi,  on  the  (ith  day  of  August.  1899, 
that  their  verdict  will  lie  for  the  plaintiffs 
on  botli  counts  of  the  petition. 
01  L.  R.  A. 


"(2)  The  jury  is  instructed  that  if  they 
believe  from  the  evidence  that  the  death  of 
William  J.  Fetter  was  directly  caused  by 
the  accidental  rupture  of  his  right  kidney, 
tlien  their  verdict  should  be  for  plaintiffs  on 
both  counts  of  their  petition, — on  the  first 
count  in  tlie  sum  of  |»,000,  and  on  the  sec- 
ond count  in  the  sum  of  $6,000,  with  inter- 
est on  both  said  sums  at  6  per  cent  per  an- 
num from  February  21,  1900;  notwithstand- 
ing that  the  jury  further  believes  from  the- 
evidence  that  said  kidney  at  the  time  of  the- 
rupture  was  diseased;  provided,  that  the 

i'ury  further  find  that  said  Fetter  would  not 
lave  died  at  the  time,  under  the  circuni- 
■tanoes,  and  in  the  manner  he  did  die,  had 
it  not  been  for  the  accidental  rupture  of  his- 
kidney. 

"(3)  The  court  instructs  the  jury  that, 
the  defendant  in  this  case  having  pleaded 
an  exception  in  the  terms  of  the  insurance 
policies  sued  on,  and  having  alleged  in  their 
answer  that  the  death  of  W.  J.  Fetter  was 
caused  by  disease,  and  not  by  accident,  the 
burden  of  proving  that  said  Fetter's  death 
was  caused  by  disease  is  upon  the  defraid- 
ant,  and.  unless  they  believe  from  the  pre- 
ponderance of  the  evidence  that  said  death 
was  caused  by  disease,  they  will  find  for  the 
plaintiffs. 

"(4)  The  jury  are  instructed  that  they 
are  the  judges  of  the  question  of  fact  as  to 
what  was  the  cause  of  Mr.  Fetter's  death. 
If  they  find  from  the  evidence  that  the  cause 
of  said  death  was  accidental  rupture  of  the 
right  kidney  on  or  about  August  6,  1809,  un- 
der the  circumstances  as  detailed  in  evi- 
dence, they  will  find  for  the  plaintiffs,  even 
though  they  believe  from  the  evidence  that 
Kaid  right  kidney,  when  so  ruptured,  was  dia- 
en^pd." 

The  defendant  asked  the  following,  all  of 
which  were  refused  except  No.  2,  which  the 
court  gave  after  modifying  it  by  writing  the 
wor<i  "direct"  before  the  word  "cause:" 

"(1)  The  court  instructs  the  jury  that^ 
under  the  pleadings  and  the  evidence  in  thia 
cause,  you  will  r^um  a  verdict  for  the  de- 
fendant. 

"(2)  The  court  instructs  the  jury  that, 
before  they  can  find  the  issues  for  the  plain- 
tiffs, they  must  find  that  the  alleged  acci- 
dent was  the  sole  and  only  cause  of  the 
death  of  the  insured. 

"  ( 3 )  Upon  the  question  of  whether  the  act  ■ 
of  tlie  deceased  was  an  accident  or  not,  you 
arc  instructed  that  if  he  was  suffering  or 
affected  at  that  time  with  a  disease  of  the 
kidneys,  and  the  raising  of  the  window 
would  not  have  injuriously  affected  him  in 
ordinary  health  and  condition,  but  would 
t>e  dangerous  to  him  and  result  in  injury 
Ivocause  of  the  diseased  condition  of  the  kid- 
ney, then  the  injury  was  not  due  to  acci- 
dentnl  means  independent  of  all  other  causes. 

"(4)  The  court  instructs  the  jury  that  if 
you  find  the  deceased.  W.  J.  Fetter,  sus- 
tained an  accident,  but  that  at  the  time  it 
occurred  he  was  suffering  from  a  pre-exist- 
ing disease  of  the  kidney,  and  if  the  acci- 
dent ranld  not  have  caused  death  if  he  had 
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not  been  affected  with  disease  of  the  kid- 
ney, but  that  he  died  because  the  accident 
a^ruvated  the  effect  of  the  disease  or  the 
dlaeose  ag]p*avated  the  effect  of  the  acci- 
■dent,  the  death  of  deceased  in  such  case 
would  not  be  the  result  of  the  accident  alone, 
but  would  be  caused  partly  by  the  accident, 
and  in  such  case  the  plaintiffs  cannot  re- 
'Cover  upon  the  accident  policies  sued  on  in 
this  case. 

"(5)  The  court  instructs  the  jury  that,  if 
you  had  from  the  evidence  that  the  kidney 
■of  the  insured  was  diseased,  or  affected  by 
some  disease,  or  otherwise  impaired,  at  the 
time  he  attempted  to  raise  the  window,  and 
that  the  blood  vessel  in  the  kidney  was  rup- 
tured, while  he  was  attempting  to  raise  it, 
but  further  find  that  the  rupture  would  not 
have  been  occasioned  by  the  raising  of  the 
window  if  this  kid;iey  had  not  been  diseased 
■or  impaired,  then  you  are  instructed  that 
the  insured  did  not  die  of  an  injury  from  the 
jwddental  means  independent  of  all  other 
causes;  and  if  you  so  find  your  verdict  must 
be  for  the  defendant. 

"  (0)  The  court  instructs  the  jury  that  the 
vlaintiffs  cannot  recover  tmless  the  jury 
nnd  from  the  evidence  that  the  insured  died 
from  external,  violent,  and  accidental  means 
independent  of  all  other  causes,  and  that 
there  is  no  evidence  showing,  or  tending  to 
ahow,  that  any  accidental  means  resulting 
in  an  injury  was  either  violent  or  ecternal. 

"  ( 7 )  The  court  instructs  the  jury  that  the 
iuBunince  policies  in  question  do  not  under- 
take  or  bind  the  defendant  to  pay  the  poli- 
cies because  or  on  account  of  death  result- 
ing from  an  accident,  but  are  limited  to  and 
bind  the  defendant  to  pay  only  in  case  death 
results  from  accidental  means  independent 
of  all  other  causes.  If  you  find  from  the 
eWdence  that  the  means  employed  by  the 
deceased  to  raise  the  window  were  such 
means  as  he  intended,  and  that  he  did  not 
push  or  shove  upon  the  |K>le  with  greater 
force  or  strength  than  he  intended,  then  the 
plaintiffs  cannot  recover,  even  though  the 
result  of  the  means  employed  may  have  pro- 
duced the  injury. 

"(8)  The  court  instructs  the  jury  that  the 
policies  in  question  do  not  make  the  defend- 
ant liable  by  reason  of  an  accident  alone, 
but  only  make  them  liable  by  reason  of  an 
injury  received  from  accidental  means  in- 
dependent ot  all  other  causes.  If  you  believe 
from  the  evidence  that  the  means  employed 
by  W.  J.  Fetter  to  raise  the  window,  and  his 
act  in  raising  it,  was  just  what  he  intended 
to  do, — that  he  did  it  in  the  manner  that  he 
intended,  and  voluntarily  did  it, —  then  you 
are  instructed  that  the  means  employed  by 
W.  J.  Fetter  was  not  accidental,  although 
yon  may  further  find  that  the  result  of  the 
means  employed  was  not  contemplated  or  in- 
tended by  him." 

"(10)  The  court  instructs  the  jury  that 
this  action  is  founded  upon  accident  insur- 
ance policies,  and  that  the  death  of  the  par- 
ty insured  does  not  make  the  company  lia- 
ble because  of  his  death,  but  that  the  insur- 
ance policies  are  directly  and  only  applica- 
ble to  death  resulting  from  an  accident  in- 
ei  L.  K.  A. 


dependent  of  all  other  causes.  And  in  or- 
der for  the  plaintiffs  to  recover  in  this  case 
upon  the  policies,  they  must  establish  and 
snow  by  a  preponderance  of  the  evidence 
that  the  insured';^  death  was  directly  caused 
by  some  accidental  means  independent  of  all 
other  causes.  In  passing  upon  this  question 
you  will  bear  in  mind  and  be  guided  by  the 
fact  that,  if  any  other  cause  contributed  to 
the  death  of  deceased  than  the  alleged  acci- 
dent which  he  received,  then  plaintiffs  can- 
not recover.  In  this  connection  you  are  in- 
structed that  the  testimony  in  the  case 
shows  that  at  the  time  of  the  death  of  the 
insui'ed  he  was  affected  with  a  diseased  con- 
dition of  the  kidney.  Therefore,  if  you  find 
that  such  diseased  condition  of  the  kidney 
existed  at  the  time  the  assured  attempted 
to  raise  the  window,  and  the  raising  of  the 
window  caused  the  rupture  of  the  kidney 
becautie  opd  on  account  of  the  already  dis- 
eased condition  of  the  kidney,  and  that  such 
diseased  condition  of  the  kidney  was  of  such 
character  as  that  the  pushing  upon  the  win- 
dow might  necessarily  cause  the  rupture  of 
the  kidn^^becaose  of  its  diseased  condition, 
aiui  that  the  pushing  upon  the  window 
nould  not  of  itself  have  produced  the  rup- 
ture but  for  and  on  account  of  the  diseased 
condition  of  the  kidney,  then  the  plaintiffs 
cannot  recover  in  this  action." 

Exceptions  were  duly  saved.  The  verdict 
and  judgment  were  for  the  plaintiffs  on  lx>th 
coimts,  and  defendant  appealed. 

Messis.  Harkless,  O'Oradj,  *  Crysler, 

for  appellant: 

To  entitle  the  plaintiffs  to  recover  it  must 
be  shown  that  death  resulted  from  acciden- 
tal means,  independent  of  all  other  causes. 

National  Masonic  Acci.  Asso.  v.  Shryock, 
20  C.  C.  A.  3.  30  U.  S.  App.  658,  73  Fed. 
774;  Travelers'  /«».  Co.  v.  Melick,  27  L.  R. 
A.  fi29.  12  C.  C.  A.  544,  27  U.  S.  App.  647, 
Uo  Fed.  178;  Commercial  Travelers'  Mat. 
Acci.  Asso.  V.  Fulloti,  24  C.  C.  A.  654,  45 
I'.  S.  App.  578,  79  Fed.  423;  Freeman  v. 
Mercantile  Mut.  Accx.  Asso.  156  Mass,  361, 
17  L.  R.  A.  753,  30  N.  E.  1013;  Hubbard  v. 
Travelers'  Ins.  Co.  98  Fed.  932;  Hubhard  t. 
Mutual  Acci.  Aaao.  98  Fed.  930. 

Death  in  this  case  did  not  result  from  ac- 
cidental means. 

Feder  v.  loiva  State  Traveling  Men's  Asso. 
107  Iowa,  538,  43  L.  R.  A.  693,  78  N.  W. 
252. 

The  burden  of  proof  was  upon  the  plain- 

tilTs,  and  not  upon  the  defendant. 

Laessig  v.  Travelers'  Protcctk)e  Asso.  169 
X1o.  272,  69  S.  W.  469;  Aijlicard  v.  Briggs, 
145  Mo.  604,  47  S.  W.  510;  National  Masonic 
Acci.  Asso.  V.  ^hryock,  20  C.  C.  A.  3,  36  U. 
S.  App.  058,  73  Fed.  774. 

Mt'ssrs.  Ashley,  Gilbert,  ft  Siuui,  for 
respondents: 

Neither  party  is  bound  to  prove  a  nega- 
tive. 

McCarthy  v.  Travelers'  Ins.  Co.  8  Biss. 
368.  Fed,  Cas.  No.  8,082. 

'*]iHleppndently  of  all  other  causes"  is 
originally  u  negative. 
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Sutherland  v.  Standard  Life  d  Acci.  Int. 
Co.  87  Iowa,  505,  54  N.  W.  453. 

Defendant  having  directly  put  in  issue 
the  fact  that  the  assured  did  not  die  of  bod- 
ily injuries  sustained  by  any  accidental 
means,  "independently  of  all  other  cauaeSt" 
and  the  plaintiffa  having  joined  issue  by 
reply  of  the  general  denial,  the  pleadings  are 
exactly  in  the  snnie  shape  as  though  plain- 
tiffs had  originally  alleged  the  Injuries  to 
have  been  sustained  through  accidental 
means,  and  to  have  caused  death  "independ- 
entlv  of  all  other  causes." 

Allen  V.  Chouteau,  102  Mo.  318,  14  S.  W. 
869;  Oarth  t.  CaldweU,  72  Mo.  630;  Hughes 
V.  Carton,  «0  Mo.  403.  2  S.  W.  441. 

"Independently  of  all  other  causes"  means 
independently  of  all  other  direct  (proxi- 
mate )  causes. 

Fneman  v.  ilercantilc  Mut.  Acci.  Aaao. 
15«  Mass.  351,  17  L.  R.  A.  753,  30  X.  E. 
1013. 

This  general  clause  was,  in  effect,  a  con- 
dition or  exception,  and  the  burden  of  proof 
was  upon  the  defendant  to  show  snch  causes 
of  death  other  than  accident,  as  he  saw  fit 
to  allege,  plaintiff  having  alleged  a  perform- 
ance of  all  the  conditions  of  the  policy. 

Freeman  v.  Travelers'  Ins.  Go.  144  Mass. 
578.  12  N.  K.  372:  Anthony  v.  Mercantile 
Mut.  Acci.  Also.  162  Mass.  354,  26  L.  R.  A. 
406.  38  N.  K.  973;  Jonea  v.  United  States 
Mut.  Acci.  Aaso.  92  Iowa,  653,  61  N.  W.  485; 
Badenfcld  v.  Massachusetts  Mut.  Acci.  Aaso. 
Ifi4  Mass.  77,  13  L.  K.  A.  263,  27  N.  £.  769. 

Even  though  the  cancerous  condition  of 
the  kidney  might  have  rendered  the  kidney 
more  HaUe  to  rupture  from  a  blow,  unless 
the  accidental  fact  of  the  slipping  of  the 
window  stick  and  the  fall  resulted  directly 
or  indirectly,  or  happened  partly,  because  he 
had  cancer  of  the  kidney,  it  is  Unavailable 
to  the  defi>udant  as  defense. 

.Htna  L.  Ins.  Co.  T.  Uieka,  23  Tex.  Civ. 
App.  74,  56  fi.  W.  87;  Freeman  v.  Mercan- 
tile Mut.  Acci.  Aaso.  156  Mass.  351,  17  L. 
R.  A.  753,  30  N.  E.  1013. 

Cancer,  of  the  kidney  was  not  within  the 
multitudinous  exceptions  written  into  the 
policy  by  the  company. 

fttate  v.  Krueqer.  134  Mo.  262,  35  S.  W. 
604;  (Ji-umleii  v.  Webb,  44  Mo.  444,  100  Am. 
Dec.  304;  St.  Louia  v.  Laughlin,  40  Mo.  559; 
Mair  v.  Railway  Pass.  Asaur.  Co.  37  L.  T. 
N.  S.  356;  Lovelace  v.  Travelers'  Protective 
Asso.  126  Mo.  104,  30  L.  R.  A.  209,  28  S.  VV. 
877;  Standard  Life  A  Acci.  Ins.  Go.  v. 
Schmaltz,  66  Ark.  588,  53  S.  W.  49;  United 
Statfx  Mut.  Acci.  Asso.  v.  Barry,  131  U.  S. 
100,  33  L.  ed.  60,  9  Sup.  Ct.  Rep.  755. 

The  heinorrhuges  from  the  rupture  in  the 
kidney  through  the  bladder  were  sufficiently 
external  and  violent. 

I'viti-d  States  Mut.  Arei.  Aaao.  v.  Barry, 
131  U.  S.  100,  33  L.  ed.  60,  9  Sup.  Ct.  Hep. 
755. 

The  verdict  and  judgment  of  the  trial 
court  thereon  should  bo  affirmed. 

Heater  v.  Fidelity  A  C.  Co.  69  Mo.  App. 
186;  Cunningham  v.  Union  Casualty  A  Se- 
curity Co.  82  Mo.  App.  614;  McFarland  v. 
United  States  Mut.  Acci.  Asao.  124  Mo.  204, 
61  1-  R.  A. 


27  S.  W.  436;  Mcado>rs  v.  PacificMut.  L.Ins. 
Go.  129  Mo.  76,  31  S.  W.  578;  Hoffman  v. 
Manufacturers'  -Acci.  Indemnity  Co.  56  Mo. 
App.  301;  Summers  v.  Fidelity  Mut.  AUt 
Asso.  84  Mo.  App.  605;  Lovelace  v.  Travel' 
ers*  Protective  Asao.  126  Mo.  104.  30  L.  R. 
A.  SOB,  28  S.  W.  877;  United  States  Mut. 
Acci.  Asso.  V.  Barry,  131  U.  S.  100,  33  L.  ed. 
60.  9  Sup.  Ct.  Rep.  755;  Stale  v.  Krueger, 
134  Mo.  262,  35  S.  \V.  604;  Crumley  v. 
Webh.  44  Mo.  444,  100  Am.  Dec.  304;  St. 
Louis  V.  Laughlin,  49  Mo.  559 ;  Mair  v.  Rail- 
tcay  Pass.  Asaur.  Co.  37  L.  T.  N.  S.  356; 
Isitt  V.  Raihcay  Pass.  Assur.  Co.  h.  R.  22 
Q.  B.  Div.  504;  Lawrence  v.  Accidental  Ins 
Go.  U  R.  7  Q.  B.  Div.  216. 

VaUlamt,  J.,  delivered  the  opinion  of  the 

court: 

1.  If,  after  weighing  all  the  evidence  in 
the  case,  the  jury  had  reached  the  conclu- 
sion that  the  cancerous  condition  of  the  kid- 
ney was  the  result  of  the  blow  caused  by  the 
failing  of  the  insured,  strilcing  his  side  heav- 
ily against  the  edge  of  the  table,  and  bad 
based  their  verdict  on  that  conclusion,  it 
would  have  had  substantial  evidence  to  sus- 
tain it.  There  were  seven  sui^eons  who  tes- 
tified in  the  case,  who  were  all  men  of  intel- 
ligence, learning,  and  high  character.  Tbey 
gave  their  testimony  in  a  manner  to  show 
that  they  were  expressing  only  their  honest 
opinions.  They  agreed  on  some,  but  disa- 
greed on  other,  points.  The  majority  of  them 
were  of  the  opinicm  that  the  cancer  was 
there  before  the  accident  occurred,  but  that 
it  might  not  have  been.  Dr.  Hall,  a  witnew 
for  defendant,  expreaswl  a  more  positive 
opinion  than  any  other  surgeon  that  the  can- 
wr  existed  before  the  accident:  He  said, 
"There  is  no  question,  in  my  opinion,  that  it 
did  exist  at  that  time."  Yet,  he  also  said: 
"I  think  this  is,  relatively,  a  rapid-growing 
cancer.  Some  cancers  are  matters  of  yean, 
— roost  of  them;  some  are  matters  of 
months;  and  others  are  matters  of  days." 
One  of  the  learned  witnesses — Dr.  Horigou 
— said  that  a  blow  of  the  kind  in  question  is 
a  common  cause  of  cancer.  Add  to  this  the 
fact  thst  Mr.  Fetter  was  an  apparently 
healthy,  active,  energetic  business  man,  who 
had  never  had  a  serious  spell  of  sickness 
within  the  memory  of  any  member  of  his 
family;  that  a  few  days  after  the  accident 
he  was  examined  by  a  number  of  surgeons, 
who  made  an  incision  into  his  back  to  ex- 
plore the  kidneys,  and  who,  with  all  the 
aid  that  science  could  afford,  discovered 
nothing  wrong  except  the  rupture  of  the 
right  kidney,  and  an  enlargement  of  it, — un- 
der those  facts,  and  in  the  tight  of  the  sci- 
entific evidence,  who  can  say  with  certainty 
that  tlie  blow  which  ruptured  the  kidney 
did  not  also  cause  the  cancerous  growth? 

The  genius  of  our  law  does  not  claim  for 
it  infallibility.  It  recognizes  that  there  is 
an  element  of  uncertainty  that  enters  into 
every  forensic  contest,  which  human  wisdom 
cannot  always  make  certain,  and  its  aim  is 
to  come  as  close  to  the  right  as  the  means  at 
hand  will  permit.  Under  our  system  of 
jurisprudence  the  jury  is  the  tribunal  to 
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which  questions  of  this  kind  are  submitted 
for  determination,  and  with  all  their  human 
liability  to  err  we  have  never  yet  discovered 
any  better  tribunal  for  the  trial  of  questions 
of  fad:.,  even  where  highly  scientific  propo- 
sitions are  involved.  Science  itself  appeals 
to  common  sense  for  its  recognition.  On 
the  question  of  whether  or  not  the  blow 
caused  the  cancer,  if  the  jury  had  found 
either  way,  the  verdict  would  have  had  hon- 
est, intelligent,  scientific  testimony  to  sup- 
port it. 

2,  There  is  no  question  but  that  the  fall 
of  the  insured  against  the  table,  striking  his 
side  heavily  against  its  edge,  was  acciden- 
tal ;  that  it  prmluced  the  rupture  of  the  kid- 
ney which  caused  the  hemorrhage  which 
caused  his  death.  All  the  witnesses  concur 
in  that.  They  also  concur  in  the  opinion 
that,  conceding  the  previous  existence  of  the 
cancer,  the  man  would  not  have  died  as  and 
when  he  did  if  the  accident  had  not  oc- 
curred; that,  whilst  death  from  the  cancer 
might  have  resulted,  it  would  probably  have 
been  deferred  several  years.  But  the  con- 
tention of  the  defendant  is  that  the  acci- 
dent would  not  have  resulted  in  the  rupture 
if  the  cancer  had  not  been  there.  As  defend- 
ant's witness  Dr.  Hall  said,  "The  exciting 
cause  of  the  hemorrhage  was  the  injury,  and 
the  predispoeing  cause  was  the  cancer."  On 
this  testimony  the  defendant  says  that  the 
death  was  not  the  result  of  the  accident 
"independent  of  all  other  causes."  If  we 
should  give  to  those  qualifying  words  of  the 
policy  the  meaning  that  is  now  claimed  by 
defendant  they  were  intended  to  have,  there 
would  be  scarcely  any  limit  to  their  nulli- 
fying infiuence.  Dr.  Hall  said  in  explana- 
tion of  what  has  just  been  quoted  of  his  tes- 
timony, "The  predisposing  cause  is  the  re- 
mote cause."  If,  therefore,  there  could  be 
discovered  in  a  man's  body,  after  his  death, 
any  condition  before  undiscovered  and  unsus- 
pected, tiiat,  under  scientific  tests,  would 
render  him  more  amenable  to  accidents,  or 
less  capable  of  resisting  their  influence,  the 
policy  would  not  cover  the  case.  The  fact 
that  a  man  is  sixty-nine  years  old,  yet  with 
an  activity  of  body  ordinarily  found  only  in 
one  much  yoimger,  might  have  something  to 
do  both  with  the  fact  of  an  accident  and  its 
result,  and  thus  his  age  and  unusual  activ- 
ity could  be  said  to  be  a  predisposing  cau.se, 
—remote,  perhaps,  as  the  learned  witness 
designated  the  cancer  in  this  ense,— still, 
in  such  case,  in  that  sense,  the  accident 
could  not  he  said  to  have  been  the  cause  of 
the  death  "independent  of  all  other  causes." 
The  causeu  referred  to  in  the  policy  are  the 
proximate  or  direct,  not  the  remote,  causes. 
This  was  evidentlv  the  view  of  the  trial 
court  when  it  modified  the  second  instruc- 
tion asked  by  defendant,  inserting  the  word 
"direct"  before  the  word  "cause."  thereby  di- 
recting the  jury  that  they  could  not  find  for 
the  plaintin  unless  they  found  that  "the 
accident  was  the  sole  and  only  direct  cause 
of  the  death  of  the  insured;"  and  that  view 
of  the  law  was  correct.  Freeman  v.  Mer- 
cantile Mut.  Acci.  Afiao.  156  Mass.  3.51,  17 
T..  R.  A.  753,  30  N.  E.  1013.  In  that  case 
til  L.  K.  A. 


the  court  said :  "Where  dilferent  forces  and 
conditions  concur  in  producing  a  result,  it 
is  often  dilficult  to  determine  which  is  prop- 
erly to  be  considered  the  cause,  and  in  deal- 
ing with  such  cases  the  maxim.  Causa  prox- 
ima,  non  remota,  spectatur,  is  applied.  But 
this  does  not  mean  that  the  cause  or  condi- 
tion which  ia  nearest  in  time  or  space  to  the 
result  is  necessarily  to  be  deemed  the  prox- 
imate cause.  It  means  that  the  law  will  not 
go  farther  back  in  the  line  of  causation  than 
to  find  the  active,  efficient,  procuring  cause, 
of  which  the  event  under  consideration  is  a 
natural  and  prubable  consequence,  in  view  of 
the  existing  circumstances  and  conditions. 
The  law  does  not  consider  the  cause  of 
causes  beyond  seeking  the  efficient  predomi- 
nant caude,  which,  allowing  it  no  farther 
than  tho!«e  consequences  that  might  have 
been  anticipated  us  not  unlikely  to  result 
from  it,  has  produced  the  effect.  An  injury 
which  might  naturally  produce  death  in  a 
person  of  a  certain  temperament  or  state  of 
health  is  the  cause  of  nis  death  if  he  dies 
by  reason  of  it,  even  if  he  would  not  have 
died  if  his  temperament  or  previous  health 
hod  been  different;  and  this  is  bo  as  well 
when  death  cornea  through  the  medium  of  a 
dinettse  directly  induced  by  the  injury  as 
wlien  the  injury  immediately  interrupts  the 
vital  processes."  The  undisputed  e\*idence 
and  conceded  facts  make  out  a  prima  facie 
case  for  the  plaintilTs,  and  the  defense  that 
there  was  a  remote  predisposing  cause  of  the 
death  was  given  as  full  and  fair  considera- 
tion as  the  defendant  was  entitled  to,  and 
there  is  not  suflicient  in  the  evidence  bear- 
ing on  it  to  justify  any  impeachment  of  the 
^•erdict. 

3.  The  theory  of  the  instructions  given  at 
the  request  of  the  plaintiff  is  that,  if  the 
death  of  the  insured  resulted  from  the  acci- 
dental rupture  of  his  kidney,  the  plaintiffs 
were  entitled  to  recover.  These  were  sup- 
plemented by  the  modified  instruction  for 
defendiuit  that  the  plaintiffB  could  not  re- 
cover unless  the  "accident  was  the  sole  and 
only  direct  cause  of  the  death."  Those  in* 
struetions,  taken  together,  put  the  case  on 
the  correct  theory,  and  they  include  what- 
ever there  legitimately  was  in  the  defend- 
ant's tlieory  of  any  other  cause.  There  was 
really  so  little  in  the  remote — predisposing 
— cause  theory  that  the  court  would  have 
been  justified  in  ignoring  it  altogether.  It 
is  complained  that  the  third  instruction  for 
the  plaintilTs  was  erroneous  in  placing  the 
burden  on  the  defendant  to  show  that  the 
insured  died  of  cancer.  When  the  plaintiffs 
introduced  evidence  tending  to  show  that  the 
insured  died  of  hemorrhage  resulting  from 
the  accidental  fall,  they  made  out  a  prima 
facie  case.  Laeasig  v.  Travelers'  I'l-atcctive 
A980.  169  Mo.  272.  09  S.  W.  469.  It  was  not 
necessary  then  for  them  to  take  up  the  de- 
fendant's side  of  the  case,  and  prove  that 
the  death  did  not  result  from  any  of  the  ex- 
cepted cauxes  named  in  the  policie»i.  The 
defendant,  in  its  answer,  had  averred  that 
the  man  died  of  cancer.  The  burden  wan  on 
the  defendant  to  prove  it.  From  what  has 
already  l>een  said,  it  is  unnecessary  to  say 
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•that  the  court  did  not  err  in  refusing  the  de- 

.fendant's  first  instruction,  which  was  in  the 
nature  of  a  demurrer  to  the  evidence.  De- 
fendant's sixth  instruction  is  also,  in  effect, 
a  peremptory  direction  to  find  for  defend- 
ant. Instructions  3,  o,  7,  8,  and  10  refer 
the  cause  of  the  rupture  to  the  strain  in 
raising  the  window,  and  leave  out  of  view 
entirely  Die  accident  of  the  pole  slipping  off 
the  rim  of  the  window  saah,  and  causing  the 
insured  to  fait  against  the  edge  of  the  table. 
Defendant's  instruction  4  directs  the  jury 
that  the  plaintifTa  cannot  recover  "if  the 

■  accident  could  not  have  caused  death  if  he 
had  not  been  affected  with  disease."  There 
was  no  evident-e  to  sustain  any  such  hypoth- 

>e8iR.   We  And  no  error  in  the  record. 
The  judgment  i»  affirmed. 

All  concur. 


:8TA'i*K   of   AlisHouri   ex  rrf.  ICdward  C. 
CROW,  Attorney  General, 

V. 

AKJIOI  R  PACKING  COMPANY  et  al 

(  Mo  ) 

'1.  Statements  made  by  the  manaKen 
of  "cttolen"  lualntaliicd  for  ■npplr- 
inm  Inemt  batcliers  by  oorporatlnns  en- 
naited  In  preparlos  meat  for  the  trade,  and 
br  soIicltorB  In  negotlattag  sales  to  the  trade, 
as  to  reasons  for  prices  and  the  method  of 
btlltnff'  goods,  are  adnilaaible  In  evidence  upon 
the  question  whether  or  not  their  principals 
have  entered  Into  an  unlawful  combination 
In  reatraint  of  trade. 

:S.  A  oomblnatloM  to  Ax  prices  In  re- 
straint of  trade  mar  be  abown  br  acta 
on  the  part  of  several  competing  dealers  Id 
the  same  line  of  trade,  such  as  selling  at  a 
fixed  price  from  which  rebates  are  given  in 
goods  or  weights,  giving  notice  of  coming  ad- 
vances in  price,  which  always  follow  as  an- 
nounced, securing  concessions  from  competi- 
tors of  the  right  to  sell  shop-worn  goods, 
gathering  evidence  of  sales  under  price,  and 
abandoning  such  condact  as  soon  as  legal  pro- 
ceedings are  institnted  to  punish  them. 

■X>  Procecdlnsa  avalnat  Jobbers  for  tbe 
punlsbaaent  of  a  eombt nation  In  re- 
■Iralnt  of  trade  eannot  be  defeated 
hj  showing  employment  of  many  persons, 
payment  of  large  amounts  in  wages.  Improve- 
ment In  the  business  of  furnishing  the  raw 
material,  regulation  of  prices  by  the  cost  of 
raw  material,  and  that  tbe  reUllers  had  a 
combination  among  themselves  wblch  wus 
more  efffctlTe  In  flxlng  the  prices  to  consum- 
ers that  that  of  tbe  Jobbers  because  the  com- 
bination among  the  latter  could  not  be  made 
effective. 

'4.  Tbe  eonrt  nsay  inapoae  a  flne  In  lien 
of  tbe  forfeiture  of  the  ebartera  of 

corporations  found  guilty  of  entering  Into 


a  combination  In  restraint  of  trade.  If  the  un- 
lawful combination  has  been  abandoned,  al- 
though tbe  statute  provides  for  the  fo>felt> 
ure  of  the  rights  of  corporations  found  gulltj 
of  such  conduct. 

(March  20,  IOCS.) 

APPLICATION  for  a  writ  of  quo  warran- 
to to  oust  defendant  corporations  from 
their  francbiaes  to  do  business  in  tbe  state. 

Fine  imposai. 

Statement  by  MarahaU,  J.: 

This  is  a  proceeding  by  quo  warranto,  in- 
stituted by  tne  attorney  general  ea  officio,  to 
oust  the  defendant  corporations  from  their 
franchise  to  do  business  in  this  state  because 
of  alleged  violations  by  them  of  their  pow- 
ers and  privileges.  The  information  charges 
that  between  August  22,  1899,  and  May  9, 
1902,  they  entered  into  an  agreement,  con- 
federation, combination,  poof,  and  under- 
standing among  themselves  and  with  each 
other  and  Nelson^  Morris  &  Co.  and 
iSchwartzschild  &,  Sulzberger,  and  other  cor- 
porations and  persons,  to  regulate,  fix,  and 
control  the  price  to  be  paid  by  retail  butch- 
ers and  others  for  all  dressed  pork,  beef,  and 
cured  meats  and  lard,  slaughtered,  manufac- 
tured, and  prepared  and  offered  for  sale  or  to 
be  sold  in  tne  state  of  Missouri ;  and  to  main- 
tain and  control  said  prices  for  said  products 
in  this  state  when  so  regulated  and  fixed; 
and  to  prevent  competition  in  said  business 
in  preparing,  marketing,  and  selling  said 
products  in  this  state  between  themselves 
and  others  engaged  in  like  business;  and 
that  respondents  and  those  others  above 
named  have  maintained  the  said  prices  of 
dressed  beef  and  pork,  and  fresh  meat,  cured 
meat  and  lard  so  prepared,  sold,  and  offered 
for  sale  by  them  in  this  state  by  and  through 
their  officers,  managers,  agents,  salesmen, 
ser%'ants,  and  employees  acting  for  and  in  be- 
half of  said  corporations,  and  that  by  the 
acts  and  conduct  of  said  corporations 
tlirough  their  officers,  salesmen,  managers, 
agents,  servants,  and  employees  competition 
ill  the  sale  of  dressed  beef,  dressed  pork, 
frcnh  beef,  and  cured  meats  of  all  kinds  and 
lard  in  the  markets  of  Missouri  has  been  un- 
lawfully prevented  and  destroyed,  to  the 
(ifreat  detriment  of  the  public.  The  informa- 
tion charges  that  respondents  and  those  who 
have  combined  with  them  own.  control,  and 
ftiipply  to  the  general  public  !)0  per  cent  of 
the  dressed  pork,  beef,  and  meats,  and  all 
Hmoked  and  cured  pork,  beef,  and  meats  and 
lard,  and  all  fresh  beef  and  pork  and  meats 
ftUiightered,  manufactured,  and  cured  and 
prepared  and  offered  for  sale  or  sold  for  gen- 
eral consumption  in  the  state  of  Missouri, 
and  that  the  object  and  purpose  of  said  com- 
bination and  agreement  ia  to  fix,  regulate. 


Note. — For  other  casea  In  this  scrips  as  to 
combination  of  dpalers  to  prevent  competition 
and  control  prlcPB.  see  United  States  v.  Jclllca 
Mountain  Coke  &  Coal  Co.  (C.  C.  M.  D.  Tenn.) 
12  U  H.  A.  7u3,  and  note;  State  v.  I'hlpps 
(Kan.)  18  L.  K.  A.  6S" :  Queen  Ins.  Co.  v.  Slate 
(Ter.)  22  L.  K.  A.  483;  I'eople  v.  Sheldon  (N. 
T.)  23  Ij.  R.  a.  221 ;  United  States  v.  Trans- 
61  L.  R.  A. 


Missouri  b-relgbt  Aaso.  (C.  C.  App.  8th  C.)  24 
L.  R.  A.  7.1 ;  United  States  v.  E.  C.  Knight  Co. 
(C.  C  App.  8d  C.)  'J4  L.  R.  A.  428;  People  v. 
Milk  HxchRDge  (N.  Y.)  27  U  B.  A.  437;  United 
States  T.  Addyston  Pipe  ft  Steel  CV>.  (C.  C.  Amt. 
nth  C.)  46  U  B.  A.  122;  and  Hawarden  v. 
Youghtogheny  k  T.  Coal  Co.  (Wis.)  6Q  I..  B.  A. 
828. 
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and  tnatatain  the  price  to  be  paid  by  the  con- 
sumiDg  public  for  said  products  above  men- 
tioned, Hnd  to  control  said  price  when  so 
fixed,  maintaiDed,  and  r^ulatied,  and  to  de- 
stroy competition  among  themaelTes  and 
others  engaged  in  like  business.  It  is 
charged  that  the  officers,  managers,  agents, 
servants,  and  employees  of  the  respondents, 
legally  and  fully  authorized  by  eacti  of  said 
several  respondents  to  act  for  them  and  in 
their  behalf  in  matters  relating  to  the  sale 
and  price  to  be  charged  for  the  products 
above  mentioned,  have  since  the  2lst  day  of 
August,  1809,  met,  and  oontiauously  from 
time  to  time  since  said  day  continued  to 
meet,  when  they  have  deemed  it  necessary, 
and  unlawfully  agreed  and  combined  to  fix 
and  maintain  from  week  to  week  and  day  to 
4ay  an  agreed  price  on  the  different  grades, 
classes,  and  kinds  of  dressed  beef,  fresh  beef, 
dressed  pork,  hams,  bacon,  cured  meats,  and 
lard,  which  should  be  sold  or  offered  for  sale 
to  the  retail  butchers  and  others  and  the  con- 
suming public  in  Missouri;  that  at  said 
meetings  the  officers,  managers,  employees, 
and  agents  of  rebpondents  would  and  did 
agree  upon  and  iix  the  price  at  which  the  re- 
spondent corporations,  through  their  officers, 
agents,  aixl  employees,  would  sell  in  Missouri 
from  week  to  week  and  day  to  day  the  prod- 
ucts above  mentioned  to  tlie  consuming  pub- 
lic; that  said  meetings  were  held  by  the  said 
o^Krs,  agents,  and  representatives  of  the  re- 
spondents for  the  purpose  of  fixing  and  main- 
taining the  agreed  price  to  be  charged  in  St. 
Louis,  Kansas  City,  St.  Joseph,  and  else- 
where in  Missouri  for  the  products  manufac- 
tured, prepared,  and  sold  by  the  respondents ; 
that  at  ^id  meeting  so  held  from  time  to 
time  as  aforesaid,  and  for  the  purpose  of  con- 
trolling and  monopolizing  the  market  and 
preventing  competition  in  the  sale  of  dressed 
me&t.  cured  meat,  pork,  and  lard,  and  in  or- 
d«-  that  a  common  uniform  price  should  be 
charged  the  retail  butchers  and  the  consum- 
ing public  and  all  others  in  the  state  of  Mis- 
souri by  the  agents  of  all  the  respondents  for 
the  same  or  similar  grades  of  dressed  beef, 
purk,  cured  meats,  and  lard,  said  officeri^, 
managers,  and  agents  would  at  said  meetings 
agree  upon  the  prices  at  which  all  the  differ- 
ent classes  and  kinds  of  the  products  above 
mentioned  should  he  sold  in  tlie  state  of  Mis- 
souri. 

The  information  then  charges  that  the  said 
prices  which  should  be  so  charged  in  Mis- 
souri for  the  said  different  commodities, 
which  had  been  agreed  upon  as  aforesaid  at 
the  said  meetings,  all  the  ollicers,  managers, 
agents,  and  servants  of  respondents  charged 
and  intrusted  veith  the  sale  to  butchers  and 
others  of  said  products  throughout  Missouri 
were  notiiled  of,  and  the  prices  agreed  iiiwn 
loT  the  period  of  time  during  which  it  had 
been  agreed  said  prices  should  be  charged, 
and  that  the  otHcers,  managers,  agents,  and 
employees  of  respondents  intrusted  and 
charged  with  the  sale  to  retail  butchers,  meat 
dealers,  and  all  others  of  said  products  in 
Missouri  were  directed  and  required  to  sell 
said  products  for  said  period  theretofore 
agreed  upon  at  the  prices  fixed,  and  .not  be- 
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low  the  said  prices  agreed  upon  at  said  meet- 
ing so  held  as  aforesaid.  The  information 
then  alleges  that,  ofter  the  prices  to  be 
chaiged  had  been  fixed  and  agreed  upon  as 
aforesaid,  the  said  oflScen,  managers,  agents, 
and  employees  of  respondents  did  not  sell  and 
have  not  sold  any  of  the  kinds,  classes,  and 
grades  of  the  products  above  mentioned  in 
this  state  to  retail  butchers,  meat  dealers, 
and  the  consuming  public  except  at  the 
prices  fixed  and  agr^d  upon.  It  is  then 
charged  that  the  agi-eement  and  combination 
so  made  in  the  manner  as  aforesaid  has  pre- 
vented and  does  prevent  competition  in  Mis- 
souri among  respbudcants  and  others  engaged 
in  the  same  line  or  lines  of  business  in  this 
state,  and  that  said  acts  of  respondents  have 
deprived  and  do  deprive  the  public  of  frei>, 
full,  and  wholesome  competition  in  the  sale 
of  the  commodities  above  mentioned,  to  the 
great  damage  and  detriment  of'the  public. 

Informant  then  charges  that  the  general 
nature  and  object  of  the  said  combination, 
pool,  agreement,  and  confederation  so  made 
as  aforesaid  by  the  said  respondent  corpora- 
tions by  the  means  and  in  the  manner  afore- 
said ia:  First,  to  fix,  regulate,  maintain, 
and  control  by  the  respondents  the  price  and 
prices  to  be  paid  for  all  classes,  kinds, 
brands,  and  grades  of  dressed  beef,  dressed 
pork,  haiuK,  bacon,  and  all  kinds  of  cured 
meats  and  lard,  sold  to  the  retail  butchers 
and  dealers  in  all  kinds  of  fresh  and  cured 
meat  and  the  consuming  puUic  in  the  cities 
of  St.  Joseph,  Kansas  City,  St.  Louis,  and 
throughout  the  state  of  Missouri ;  second,  to 
uiaintsin  the  said  price  or  prices,  when  so 
fixed  as  aforesaid,  to  be  paid  for  all  classes, 
kinds,  and  brands  of  dressed  beef,  dressed 
pork,  hams,  bacon,  and  all  other  cured  meats 
and  lard  by  the  retail  butchers,  dealers  in 
meat,  and  the  consuming  public  in  the  cities 
of  St.  Joseph,  Kansas  Cityf  St.  Louis,  and 
throughout  the  state  of  Missouri ;  and,  third, 
that  it  is  one  of  the  objects  of  said  combina- 
tion, agreement,  pool,  and  confederation  so 
made  as  aforesaid  by  the  respondent  corpora- 
tions by  the  means  and  in  the  manner  afore- 
said to  prevent,  prohibit,  and  avoid  competi- 
tion among  themselves  and  others  in  the  sale 
in  Missouri  of  the  said  commodities  dealt  in 
and  handled  by  the  said  respondents.  The  in- 
formation then  charges  that  the  respondents, 
by  the  means  and  manner  aforesaid,  have  ob- 
tained control  of,  and  monopolized  to  the  ex- 
clusion of  all  others,  the  business  of  selling 
all  classes  and  kinds  and  grades  and  brands 
of  dressed  beef,  dressed  pork,  hams  and  ba- 
con, and  cured  meats  and  lard,  to  the  retail 
butchers,  dealers  in  meat,  and  the  consiuning 

Sublic  in  the  state  of  Missouri,  to  the  great 
ctriment  of  the  public.  It  is  then  charged 
that  by  reason  of  the  monopoly  and  control 
and  exclusion  of  competition  in  the  sale  of 
i*aid  commodities  aforesaid  in  the  manner 
and  moans  aforesaid  the  respondents  and 
their  agents,  officers,  and  managers,  have 
i)een  enablo<l  and  now  are  selling  to  the 
butchers  and  dealers  in  meat  and  the  con- 
suming public  in  Missouri  certain  grades  of 
dressed  beef.  pork,  hams,  bacon,  cured  meats, 
and  Inrd  of  an  unwholesome  and  inferior 
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quality,  to  the  gi-eat  detriment  of  the  public. 
It  ia  then  charged  that  the  purpose  and  in- 
tention of  reBDondents  has  been  and  now  ia 
to  wilfully  and  unlawfully  combine  and  con- 
federate as  aforesaid  with  each  other  to 
monopolize  and 'control  abaolutely  and  pre- 
vent competition  in  the  business  of  dressed 
beef  and  meats  as  aforesaid  in  the  state  of 
Missouri,  and  that  said  respondents  are  now 
wilfully  and  unlawfully  maintaining  said  il- 
legal Hgre^nent,  and  unlawfully  and  illegal- 
ly flxio^  and  controlling  prices  in  the  manner 
aforesaid  for  said  commodities,  and  which 
■aid  price  for  the  aforesaid  commodities  so 
fixed  by  the  I'espondent  and  others  acting 
with  them  as  aforesaid  is  the  minimum  price 
to  be  charged  by  respondents  throughout  the 
state  of  Missouri  for  the  different  classes, 
kinds,  grades,  and  brands  of  dressed  meat 
and  pork,  hama,  bacon,  and  cured  meata  and 
lard,  and  that  said  prices  so  fixed  aa  afore- 
said are  the  minimum  prices  at  which 
agents,  employees,  and  ofTicera  of  respondents 
are  allowed  to  sell  said  products  throughout 
Missouri.  It  is  then  charged  that  by  reason 
of  the  premises  and  facts  aforesaid,  since  the 
2lBt  of  August,  1899,  and  up  to  the  present 
time,  respondent  corporations  have  grossly 
offended  against  the  laws  of  this  state,  and 
wilfully  and  fla^antly  and  grossly  abused 
and  misused  their  corporate  authority  and 
franehiaea  and  privileges,  and  have  wufuUy 
and  unlawfully  assumed  and  wilfully 
usurped  authority  and  privileges  not 
ffranted  said  corporations  by  the  laws  of 
Missouri  by  entering  into  and  becoming  a 
member  of  and  a  party  to  said  trust,  com- 
bination, confederation,  and  pool,  as  afore- 
said, to  monopolize  and  control  the  business 
of  selling  dressed  beef,  dressed  pork,  ham, 
baoon,  and  all  cured  meats  and  lard  in  the 
state  of  Missouri,  and  by  means  of  said 
combination  aforesaid  to  prevent  competi- 
tion in  said  business,  and  to  regulate,  fix, 
and  maintain  the  price  or  prices  to  be 
charged  retail  butchers,  dealers  in  meat,  and 
the  consuminj;  public  for  the  aforesaid  prod- 
ucts, and  that  in  pursuance  of  the  aforesaid 
agreement  so  made  respondents  are  now  un- 
lawfully and  wilfully  monopolizing  and  reg- 
ulating, fixing,  maintaining,  and  controlling 
the  prices  to  be  paid  by  retail  butchers,  deal- 
ers in  meat,  and  the  consuming  public  for 
the  products  above  mentioned,  and  that  the 
action  of  the  respondent  corporations  as 
hereinalwve  set  out  is  a  wilful  and  malicious 
perversion  of  the  franchises  granted  to  said 
corporations  by  the  atatc  of  Misaouri,  and 
an  illegal,  wilful  usurpation  of  privileges 
not  granted  to  them,  and  is  a  ^eat  and  per- 
manent injury  to  the  public.  The  prayer  of 
the  petition  is  that  "respondent  corpora- 
tions, each  and  all  of  them,  severally  be  ex- 
cluded from  all  corporate  rights  and  fran- 
chises under  the  laws  of  the  state,  and  that 
their  rights,  authority,  license,  and  certifi- 
cate to  do  business  under  the  laws  of  Mis- 
souri be  declared  forfeited,  and  that  each  of 
them  and  every  one  of  them  be  ousted  from 
their  several  franchises,  corporate  rights, 
and  privileges." 

The  Krug  Fucking  Company  answered 
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separately,  denying  generally  the  allegations 
of  the  infoiTnation.  The  other  respondents 
answered  jointly,  setting  up  many  apecifis 
defenses.  On  motion  of  the  attoruOT  general 
the  court  struck  out  all  of  the  defenses  ex- 
cept the  sixth  paragraph  of  the  second  de- 
fense pleaded,  which  first  alleged  the  cor- 
porate organization  of  each  of  the  above- 
named  Armour,  Hammond,  and  Cudahy  and 
Swift  packing  companies  as  corporations^ 
and  their  right  to  do  business  in  Missouri, 
and  then  respondents  denied  that  they  ever 
made  or  entered  into  an  agreement,  confed- 
eration, combination,  pool,  or  understanding 
by  and  among  either  of  them  or  any  other 
person  or  corporation  to  r^iilate,  fix,  and 
control  the  price  to  be  paid  by  retail  butch- 
ers, or  anyone  else,  for  any  kind  of  pork, 
beef,  cured  meats,  or  lard,  slaughtered  or 
manufactured,  prepared  or  offered  for  sale, 
or  to  be  sold  in  the  state  of  Missouri  and 
elsewhere,  or  to  maintain  or  control  the 
prices  thereof  in  tiiia  atate,  or  to  prevent 
competition  in  busineas  between  respondents 
and  others  engaged  in  like  business;  nor  did 
respondents  ever  take  any  part  in  maintain- 
ing any  such  agreement,  combination,  pool, 
or  understanding;  that  none  of  the  officers, 
managers,  agents,  servants,  or  employees  of 
this  respondent  at  any  time,  with  the  con- 
sent of  the  respondent  or  otherwise,  agreed 
and  combined  to  fix  or  maintain  an  agreed 
price  of  tiie  products  handled  1^  rsspondoits 
which  should  1^  respondents  be  sold  or  of- 
fered for  sale  to  the  retail  butchers  or  others 
or  to  the  consuming  public  in  Missouri,  and 
that  respondents  never  did  agree  upon  or  fix 
the  prices  at  which  they  would  sell  in  Mis- 
souri such  products.  Respondents  then  de- 
nied generally  each  and  every  allegation  in 
the  information  contained  except  as  in  this 
paragraph  ft  of  the  second  defense  admitted. 
Respondents  then  denied  that  they  ever 
agreed,  entered  into,  or  became  a  member  of 
or  a  paii-y  to  any  pool,  trust,  agreement,  or 
understanding  with  any  other  person  or  per- 
sons or  association  of  persons  to  r^ulate 
and  fix  the  price  of  any  article  or  commodity 
whatsoever,  or  the  price  to  be  paid  there- 
fur.  Respondents  then  deny  that  they  were 
ever  parties  to  any  contract,  agreement,  or 
combination  designed  or  made  with  a  view 
to  lessen,  or  which  tended  to  lessen,  full  and 
free  competition  in  the  importation,  manu- 
facture, or  sale  of  any  article,  product,  or 
commodity  in  this  state.  Respondents  then 
also  denied  that  they  had  ever  sold  to  any- 
one any  kind  of  dressed  beef,  dressed  pork, 
ham,  bacon,  cured  meats,  and  lard  which  is 
or  was  unwholesome,  and  of  an  inferior 
quality,  and  which  was  a  detriment  to  the 
public. 

It  will  be  seen  that  this  paragraph  is  in 
substance  a  general  denial,  and  raisM  a  gen- 
eral issue  upon  the  pleadings.  All  of  the  re- 
spondents, except  the  Krug  Packing  Com- 
pany, which  is  a  Missouri  corporation,  are 
corporations  organized  under  the  laws  of  sis- 
ter states,  and  have  complied  with  the  laws 
of  this  atate  with  respect  to  foreign  corpora- 
tions, and  have  been  licensed  to  do  business 
in  this  state.   Armour  &  Ca  has  never  done 
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any  business  in  thia  state,  and  never  was  a 
meinl>er  of  any  pool,  or  guilty  of  any  of  the 
acts  charged.  ITie  Krug  Packing  dompany 
is  not  shown  ever  to  have  been  guilty  of  the 
acts  charged.  Thia  proceeding  is  therefore 
quashed  an  to  them,  and  in  speaking  of  the 
respcmdentB  hereinafter  reference  is  had  only 
to  the  Armour  Packing  Company,  the  Ham- 
mond Packing  Company,  the  Cudahy  Pack- 
ing Company,  and  Swift  &  Co.  Of  these  the 
Hammond  Packing  Company  and  Swift  &, 
Co.  have  extensive  packing  plants  at  St. 
Joseph,  Missouri.  The  Armour  Packing 
Company  and  the  Cudahy  Packing  Company 
have  extensive  plants  in  Kansas  City, 
Kansas.  Swift  &.  Co.,  the  Cudahy  Company, 
the  Armour  Packing  Company,  have  "cool- 
ers" in  St.  Joseph  and  St.  Louis,  and  the 
Hammond  Packing  Company  haa  a  "cooler" 
in  St.  Joseph.  The  Armour  Packing  Com- 
pany, The  Cudahy  Packing  Company,  and 
Swift  ft  Co.  have  no  "coolers"  in  Kansas  City, 
Missouri,  but  they  Bell  their  meats  at  their 
plants  in  Kanaas  City,  Kansas,  to  the  butch- 
ers and  their  customers  in  Kansas  City,  Mis- 
souri and  deliver  them  to  said  butchers  and 
customers  in  Eansas  City,  Missouri.  Of  the 
other  corporations  and  persons  alleged  to 
have  been  with  the  respondents  in  the  com- 
bination, Schrwartzschild  &,  Sulzberger  Com- 
pany had  its  plant  in  Kamas  City,  Kansas, 
and  had  "coolers"  in  Kansas  City,  Missouri, 
and  St.  Joseph;  and  Nelson,  Morris  &  Co. 
had  their  plant  in  East  St.  Louis,  Illinois, 
and  had  "coolei's"  in  St.  Louis,  Kanaas  City, 
and  St.  Joseph. 

The  case  was  referred  to  Hon.  I.  H.  Kin- 
ley,  a  member  of  the  Kansas  City  bar,  as 
special  commissioner  to  take  the  testimony, 
and  make  and  report  a  finding  of  facta,  and 
with  leave  to  the  parties  to  file  exceptions 
thereto.  The  report  of  the  special  commis- 
sioner covers  25  printed  pages,  and  is  too 
voluminous  to  be  embodied  herein.  In  brief, 
ha  finds: 

(!)  That  the  rcKpondents,  together  with 
Kelson,  Morris  &  Co.,  between  August  21, 
1899,  and  May  9,  1902,  entered  into  "agree- 
ments, confederations,  combinations,  and  un- 
derstandings between  themselves,  to  fix,  reg- 
ulate, and  control  the  prices  of  dressed  beef 
and  freah  pork  slaughtered,  manufactured, 
prepared,  and  offered  for  sale  or  to  be  sold 
by  respondents  to  the  retail  butchers  and 
others  at  St.  Joseph,  Missouri,  and  that  re- 
spondents, with  Kelson,  Morris  i.  Co.,  agreed 
among  themselves  and  with  each  other  to 
main^in  and  control  the  prices  of  auch 
dressed  beef  and  fresh  pork,  and  that,  in 

Pursuance  of  said  agreements  to  fix,  main- 
Lin,  and  regulate  the  prices  for  which  said 
dressed  beef  and  fresh  pork  should  be  sold, 
said  respondents  above  named,  during  said 
time  between  August  21,  1899,  and  May  9, 
1902,  have  sold  to  the  butchers  at  St. 
Joseph,  Missouri,  said  dressed  beef  and  freah 
pork  at  the  prices  so  fixed,  reflated,  and 
maintained,  except  where  such  respondents 
gave  rebatM  in  money  or  i«  pounds  of  meat 
to  their  customers." 

(2)  The  commissioner  m^es  a  similar 
finding  of  fact  as  to  dressed  beef  in  St. 
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Louis,  except  that  he  finds  that  the  Ham- 
mond Packmg  Company  did  do  business  in 
that  city,  and  was  not  in  the  combination, 
but  that  the  St.  Louis  Dressed  Beef  Com- 
pany was  in  the  combination  in  that  city 
with  the  respondents. 

(3)  llie  commissioner  finds  that  the  re- 
spondents and  others,  in  St.  Louis,  "about 
1899  or  1900,  formed  a  voluntary  association 
for  the  purpose  of  meeting  once  a  week  at 
some  hotel  or  place  designated,  and  dis- 
cussing and  fixing  the  list  prices  to  be 
charged  the  butchers  for  fresh  pork,  and  at 
these  meetings  these  representatives  agreed 
among  themselves  and  with  each  other  to 
maintain  these  prices  as  fixed  under  a  pen- 
alty of  paying  a  fine  of  $5  for  each  sale  un- 
der such  fixed  price.  They  employed  a  sec- 
retary at  $10  per  week,  and  paid  the  same  by 
assessments  on  the  members  of  the  organiza- 
tion. These  fines  were  expended  for  inci- 
dental expenses  of  the  meetings  and  cigars. 
This  organization,  these  meetings  and  agree- 
ments, were  testified  to  by  several  who  were 
parties  thereto  and  puticioated  in  the 
agreements  and  fixed  prices  for  which  each 
should  sell  fresh  pork  to  the  butchers  in  St. 
Ix>uia,  Missouri,  and  that  in  pursuance  of 
said  combination,  agreement,  sjid  conspiracy 
said  respondents  maintained  the  prices  so 
fixed  in  selling  such  freah  pork  to  the  butch- 
ers at  St.  Louis,  Missouri,  except  where  the 
prices  were  cut  as  aforesaid;  and  thosd  tes- 
tifying stated  th^  did  not  keep  such  agree- 
ments, and  did  not  intend  to  when  they  were 
nmde,  and  the  most  of  the  witnesses  tratifled 
that  the  prices  agreed  on  were  reasonable." 

(4)  The  commissioner  finds  that  respond- 
ents at  St.  Joseph,  St.  Louis,  and  Kansas 
City  sell  to  the  trade  from  65  to  80  per  cent 
of  all  the  dressed  beef  and  from  50  to  60  per 
cent  of  all  the  dressed  pork  that  is  handled 
in  those  cities,  but  that  auch  sales  amount 
to  "comparatively  a  very  small  portion  of 
their  business  in  selling  fresh  be^,  fresh 
pork,  and  provisions  throughout  this  and 
foreign  countries." 

(51  The  commissioner  finds  that  as  soon 
as  the  attorney  general  began  the  initiatory 
steps  in  this  case  all  of  the  respondents 
abandoned  all  of  the  said  combinations. 

(6)  The  commissioner  finds  that  at  St. 
Joseph  and  St.  Louis,  after  meat  had  been 
in  the  coolers  a  certain  lei^;th  of  time,  the 
owners  were  allowed  to  sell  it  at  a  price  leas 
than  the  price  fixed,  and  this  is  what  is 
termed  ''concession  meat." 

(7)  The  commissioner  excluded  evidence 
showing  that,  if  a  butcher  did  not  pay  his 
bills  to  the  respondent  with  whom  he  dealt 
by  Wednesday  of  each  week,  he  was  put  on 
the  C.  O.  D.  list  of  all  the  respondents  and 
persons  in  the  combine,  and  that  tha  mem- 
bers of  the  combine  had  a  meeting  every 
Wednesday  night  to  bear  such  reports  and 
make  such  order. 

{8i  Over  objection  of  the  attorney  gener- 
al, the  commissioner  permitted  the  respond- 
ents to  show  how  tne  cattle  business  in 
Kansas  City  had  increased  from  $4,210,606 
in  1890  to  $1,655,966,699  in  1901,  but  after- 
wards excluded  all  except  what  related  to 
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the  yearn  1899,  1000,  and  1901.  The  com- 
niissioiier  also  allowed  the  respondents  to 
show  the  number  of  animals  the  respondents 
killed,  the  number  of  persons  they  employ, 
and  the  amouut  they  pay  for  salary  and  ez- 
penaes.  He  refused  to  allow  the  respondents 
to  show  by  various  cattle  raisers  that  the 
eattle-raising  business  has  become  more 
profitable  since  the  respondents  have  been 
engafi^  in  business,  and  that  it  would  be  in- 
jured if  the  respondents  were  ousted  from 
doing  kuBiupss  in  this  state. 

Both  sides  have  filed  voluminous  excep- 
tions to  the  findings  of  fact  by  the  commis- 
sioner, 'i  he  case  has  been  argued  orally  at 
length,  and  exhaustive  briefe  ha-ve  been  filed. 
The  evidence  has  been  printed  in  full,  cover- 
ing two  volumes,  aggregating  949  pages, 
wliile  the  brief  of  the  informant  covers  100 
printed  pages,  and  the  two  briefs  of  the  re- 
spondents cover  200  pages. 

Mr.  Edward  O.  Orow,  Attorney  General, 
for  informant: 

The  Missouri  aati-trust  acta  are  consti- 
tutional. 

State  cx  rel.  Orotc  v.  Firemen's  Fund  Ins. 
Co.  152  Mo.  4r>.  45  L.  R.  A.  303,  52  S.  W. 
595 ;  United  Statea  v.  Trans- Missouri  Freight 
Asso.  ItiO  U.  R.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  People  v.  Hheldon,  139  N.  Y. 
251.  23  L.  R.  A.  221,  34  N.  E.  785;  Mor- 
ris Run  Coal  Co.  v.  Barclay  Coal  Co.  08  Fa. 
173,  8  Am.  Rep.  130;  Central  Ohio  Salt  Co. 
v.  Guthrie,  35  Ohio  St.  006;  Anderson  v. 
Jett,  80  Ky.  375,  (I  h.  S.  A.  300,  12  8.  W. 
070;  Okajtin  v.  Brotcn  Bros.  83  Iowa,  156, 
12  L.  R.  A.  428,  48  N.  W.  1074;  Craft  v. 
McCunoughy,  79  lU.  346,  22  Am.  Rep.  171; 
Mart  V.  Bf:nnett,  140  111.  69,  15  L.  R.  A.  361. 
29  X.  K.  888;  Mihcaukpc.  Masons'  d  Build- 
ers' Asso.  V.  ?i iezcroirski,  95  Win.  129,  37 
L.  R.  A.  127,  70  X.  W.  160;  Vulcan  I'otrder 
Co.  v.  Hercules  Fodder  Co.  90  Ual.  510,  31 
Pae.  581 ;  Teraa  Standard  Oil  Co.  v.  Adoue, 
83  Tex.  050.  16  L.  R.  A.  598.  10  8.  W.  274; 
India  Bagging  Co.  v.  Kock,  14  La.  Ann.  168 ; 
WfstPTH  Boatmm's  Bcncv.  Asso.  v.  Kriiben, 
48  iMo.  41. 

Acts  of  the  manHjrPi'B  and  salesmen  and 
agents  of  respondents  bind  the  corporationn. 

Ht'itc  cx  rel.  Croic  v.  Firemen's  Fund  Ins. 
Co.  irn  aio.  38,  45  L.  R.  A.  363,  52  S.  W. 
595;  Northrup  v.  Mississippi  Valley  Ins.  Co. 
47  Wo.  442,  4  Am.  Rep.  337 ;  Boogher  v.  lAfe 
Asso.  of  America,  75  Mo.  324,  42  Am.  Rep. 
413;  Buckley  v.  Knapp,  48  Mo.  152;  State 
V.  Boojilier,  3  Mo.  App.  442;  Brennan  v. 
Tracy.  2  Mo.  App.  i)40;  PerkUts  v.  Missouri, 
K.  t£  T.  R.  Co.  55  !Mo.  214;  Sherman  v.  Com- 
mercial J'rinliug  Co.  29  Mo.  App.  38;  Favor- 
ite V.  Cot  trill,  02  Mo.  App.  119;  Cooley, 
Torts,  2d  od.  pp.  119,  120;  Waters-Pierce 
Oil  Co.  V.  State,  10  Tex.  Civ,  App.  1,  44  S. 
W.  930;  Uartford  F.  Jna.  Co.  v.  Raymond,  70 
Mich.  485,  38  N.  W.  474 ;  State  ex  rel.  Grow 
v.  .■I-Uua  his.  Co.  13(t  Mo.  113,  51  S.  W.  413; 
Klliott,  I'riv.  Corp.  247. 

Ac-t-i  of  ngcnts  of  a  corporation  within  the 
«oopc  of  their  employment  are  the  acts  of 
the  corjMirution,  and  are  evidence  against  it. 

.Vr>rf/i7-i(}i  V.  Mississippi  Valley  Jna.  Co. 
01  L.  R.  A. 


47  Mo.  442,  4  Am.  Rep.  337;  Pitt*  v.  D.  M. 
Steele  Mercantile  Co.  75  Mo.  App.  232;  3 
Clark  4;  M.  Priv.  Corp.  pp.  2216-2218;  Kirk- 
stall  Brewery  Co.  v.  Fumess  R.  Co.  L.  R.  9 
Q.  B.  468;  Potts  v.  Wahash,  St.  L.  <£  P.  R. 
Co.  17  Mo.  App.  401 ;  Dubuque  d  S.  O.  R. 
Co.  V.  Fieraon,  70  Fed.  303;  LouisvUle  N. 
R.  Co.  V.  Hill.  115  Ala.  334.  22  So.  163; 
Hawtey  v.  Gray  Brothers  Artificial  Stone 
Pav.  Co.  lOO  Cal.  337,  30  Pac.  609;  Webb 
V.  Smith,  6  Colo.  365 ;  Norwich  <£  W.  R.  Go. 
V.  Cahill,  18  Conn.  484;  Imboden  v.  Etoxcah 
£  B.  B.  Min.  «£  Hydraulic  Hose  Co.  70  Ga. 
86;  Fulton  Bldg.  d  h.  Asso.  v.  Greeiilea,  103 
Ca.  370,  29  S.  £.  932;  Consolidated  Ice 
Mach.  Co.  V.  Keifer,  134  III.  481,  10  L.  B. 
A.  690,  23  N.  E.  799;  Wabaah  R.  Co.  v.  Ket- 
Icy,  153  Ind.  119,  52  N.  E.  152,  54  N.  E. 
752;  Black  v.  Dea  Moines  Mfg.  d  Supply  Co. 
down)  77  N.  W.  504;  Atchison,  T.  d  8.  F, 
It.  Co.  V.  Consolidated  Cattle  Co.  59  Kan. 
111.  52  Pac.  71;  Bufftim  v.  York  Mfg.  Co. 
175  Mass.  471,  56  N.  E.  599;  Oakland  Coun- 
ty Sar.  Bank  v.  State  Bank,  113  Mich.  284. 
71  X.  \V.  453;  Coehecho  Nat.  Bank  v.  Haa- 
kcll,  51  N.  H.  116,  12  Am.  Rep.  68;  Morris 
d  F.  R.  Co.  V.  Oreen,  15  N.  J.  Eq.  469; 
Agricultural  Ins.  Co.  v.  Potts,  55  N.  J.  Ij. 
158.  26  Atl.  27,  537;  Spann  v.  Brie  Boat- 
men's Transp.  Co.  157  N.  Y.  694,  51  N.  E. 
1094;  Hteinhach  v.  Ptvdential  Ins.  Co.  62 
App.  Div.  133.  70  N.  Y.  Supp.  809;  0.  S. 
Paulson  Mercantile  Co.  v.  Seaver,  8  N.  D. 
215,  77  N.  W.  1001 ;  Sturgcs  v.  Bank  of  Cir- 
clvville,  11  Ohio  St.  153;  O'Toole  v.  Post 
Priiiiing  &  Pub.  Co.  179  Pa.  271,  36  AH. 
288;  Bcekkam  v.  Southern  R.  Co.  60  S.  C. 
25.  27  S.  E.  Oil ;  Ward  v.  Tennessee  Coal,  I. 
(t  R.  Cu.  (Tenn.  Ch.  App.)  57  S.  W.  193; 
Houston,  E.  &  W.  T.  R.  Co.  v.  CampbeU,  91 
'lex.  551,  43  ,L.  R.  A.  225.  45  S.  W.  2;  HoII 
V,  Union  Cent.  L.  Ins.  Co.  23  Wash.  610, 
51  L.  I!.  A,  288,  63  Pae.  605;  Coyle  v.  Bal- 
timore d  O.  R.  Co.  W  W.  Va.  94;  JfoOoinm 
v.  Supreme  Court,  I.  O.  of  F.  104  Wis.  17&, 
80  N.  W.  603;  1  Greenl.  Kv.  16th  ed.  f  184e: 
Spi(S  V.  People,  122  III.  213,  3  Am.  Rep. 
321,  12  N.  E.  805,  17  N.  E.  898. 

The  proof  of  the  express  agreement  as  to 
tlio  frcnii  ]>ork  i»  competent  evidence  against 
each  of  the  respondents,  tending  to  prove 
the  conspiracy  between  respondents  to  fix. 
regulate,  and  control  the  price  to  be  paid  for 
(ti-cHScd  beef,  fx>causc  it  proves  an  unlawful 
agreement  and  relationship  to  exist  between 
respondents  with  reference  to  carrying  on 
a  poiiiion  of  the  business  that  they  all  en- 
gaged in.  to  wit.  the  pork  buniness. 

Tarbou-  v.  Sliile,  38  Ohio  St.  581;  People 
V.  Arnold,  40  Mich.  268,  9  N.  W.  406;  Gard- 
ner V.  Pfvston.  2  Day,  205.  2  Am.  Dec  91; 
Luckcy  v.  Rohcria,  25  Conn.  480;  King  v. 
Stone,  6  T.  R.  527;  Rex  v,  Hammond,  2  Esp. 
X.  719;  McDonald  v.  People,  25  III.  App. 
330;  Ford  v.  State,  34  Ark.  649;  MeDomid 
V.  Pt  oplc.  126  III.  150,  18  X.  E.  817  j  6  Am. 
&  Kn}r.  Enc.  r>aw,  pp.  864.  863. 

The  state  is  not  required  to  prove  that  tbc 
iigreemfut  wiis  made  in  express  terms  to  fix 
ii:ut  ninintain  the  pricra  of  dressed  beef. 

State  v.  Walker,  98  Mo.  104,  9  S.  W.  646, 
11  8.  \V.  1133. 
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It  ia  not  necessary,  in  order  that  the  fact 
of  a  conspiracy  may  be  established,  that  it 
should  be  proved  by  evidence  of  an  express 
agreement  or  compact  bet\veen  the  alleged 
oonspiratora,  or  by  direct  evidence  of  any 
^nreement  or  compact.  A  c<Hupiracy  may 
be  proved  infcrentially,  or  by  drcnmstantial 
evidence. 

United  Slates  v.  Itindskopf,  6  Biss.  250, 
Fed.  Cas.  No.  16,165;  United  States  v.  Oold- 
berg,  7  Bias.  175,  Fed.  Cas.  No.  15,223; 
Itrake  v.  Bieirart,  22  C.  C.  A.  104,  40  U.  S. 
Ann.  173.  70  Fed.  140;  Gardner  v.  Preston, 
2  Day.  205.  2  Am.  Dec.  91 ;  Spies  v.  People, 
122  111.  2I.-1.  12  N.  E.  805.  17  M.  E.  898; 
Arofter  v.  State,  106  Ind.  426.  7  N.  E.  225; 
Taylor  County  v.  Standley,  19  Iowa,  666,  44 
N.  W.  911;  Bloomer  v.  State,  48  Md.  521; 
KelUy  V.  People,  55  N.  Y.  565,  14  Am.  Rep. 
342;  Benford  v,  Sanner,  40  Pa.  9,  80  Am. 
Dec.  545;  Stale  v.  Sterling,  34  Iowa,  443. 

A  mutual  implied  understanding  is  suffi- 
cient, so  far  as  the  combination  or  con- 
federacy is  concerned,  to  constitute  the  of- 
ienw. 

United  States  v.  Sacia,  2  Fed.  7S4 :  Unit- 
ed States  V.  Casaidy,  07  Fed.  698;  United 
States  V.  Lancaster,  10  L.  R.  A.  333.  44  Fed. 
896;  Gibson  V.  State,  89  Ala.  121.  8  So.  98; 
Spies  V.  People,  122  JH.  170,  12  N.  E.  865, 
17  N.  E.  898;  6  Am.  &  Eng.  Enc.  Law,  p. 
840;  Reg.  v.  Fellowes,  19  U.  C.  Q.  B.  48; 
United  Slates  v.  Goldberg,  7  Biss.  175,  Fed. 
Cas.  No.  15,223. 

Where  corporations  receive  the  benefit  of 
the  acta  of  the  agents  and  the  fruits  of  the 
bnaincsii  transacted  by  tliom.  the  corpora- 
tions are  bound  by  the  agents'  acts. 

Waters-Pierce  OH  Co.  v.  State,  19  Tex. 
Civ.  App.  1,  44  S.  W.  936;  Elliott,  Priv. 
Corp.  §  247  ;  Slalr  ex  rel.  Crotc  v.  Firemen's 
Fund  Ins.  Co.  152  Mo.  37.  45  L.  R.  A.  363, 
52  S.  \V.  595;  Mckell  V.  Pitwnix  Ins.  Go.  144 
Mo.  420,  40  S.  W.  435. 

If  conspiracy  to  fix,  maintain,  re<;ulatp. 
and  control  the  prices  to  be  paid  for  dressed 
pork,  beef,  and  cured  meats  between  re- 
spondents and  others  has  been  proved,  then 
the  acts  and  tleolarations  of  one  of  the  re- 
siiondents  or  its  agents  in  the  conduct  of 
the  business  of  respondent  is  evidence 
against  all  of  the  respondejits. 

State  V.  Walker,  98  Mo.  104.  9  S.  W.  646, 
II  8.  W.  1133;  Sundr)/  Goods,  Wares,  d 
Mertskandises  v.  United  States,  2  Pet.  369,  7 
L.  ed  451;  Nudd  v.  Burrotcs,  91  U.  S.  426, 
23  L.  ed.  286;  Logan  v.  United  States,  144 
U.  S.  263,  36  L.  ed.  429,  12  Sup.  Ct.  Rep. 
617;  United  States  v.  Lancaster,  10  L.  R.  A. 
333,  44  Fed.  896;  United  States  v.  Cassidy, 
67  Fed.  698;  Uncoln  v.  Claflin,  7  Wall.  132,  | 
19  L.  ed.  108;  Drake  v.  Steicart,  22  C.  C.  A. 
104,  40  U.  S.  App.  173,  76  Fed.  140;  State  v.  | 
Duffy,  124  Mo.  1,  27  S.  W.  358;  Stale  v.; 
iJiiUon,  no  Mo.  605,  22  S.  W.  808;  Spies  v. 
People,  122  III.  213,  12  N.  E.  865.  17  N.  E. 
898;  6  Am.  &  linfj.  Eiic.  Law,  2d  ed.  pp. 
806,  870,  871;  Com.  v.  Campbell.  7  Allen, 
541,  83  Am.  Deo.  70.);  Page  v.  Parker.  43  N. 
H.  303.  80  Am.  Dec.  172. 
61  L,  R.  A. 


Messrs.  Kames,  New,  A  KranthoC 
and  Frank  Haseman,  for  respondents : 

The  declarations  of  an  agent  are  admissi- 
ble as  evidence  against  his  principal,  only 
when  made  while  transacting  the  business  of 
the  principal  and  as  a  part  of  the  transac- 
tion which  is  the  subject  of  the  inquiry  in 
the  suit  in  whicli  they  are  offered. 

Adams  v.  Hannibal,  A  St.  J.  R.  Co.  74  Mo. 
563,  41  Am.  S«>.  333}  1  Greenl.  Ev.  14th  ed. 
f  114. 

The  agency  must  be  proved  before  the  acta 
or  declarations  of  the  agent  will  affect  the 
principal. 

Francis  v.  Eduards,  77  N.  C.  271;  Gal- 
breatk  v.  Vole,  61  Ala.  139;  Gentral  Braaeh 
Union  P.  H.  Co.  v.  Butman,  22  Kan.  639; 
Vorhitt  V.  Adams.  6  Cush.  93;  Priniup  v. 
Mitchell,  17  (Ja.  558,  03  Am.  Dec.  258;  Cov- 
i-nqton  d  L.  H.  Co.  V.  Ingles,  15  B.  Mon.  637; 
Tattle  V.  Broan,  4  Gray,  457,  64  Am.  Dec. 
80. 

The  declarations  of  an  agent  are  not  com- 
petent to  charge  his  principal,  unless  a  part 
of  the  res  gestte;  that  is,  unless  they  relate 
to  the  identical  contract  in  controversy. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  606; 
Dome  v.  Soutktcork  Mfg.  Co.  11  CusD.  205; 
Barber  v.  Bennett,  62  Vt.  HO,  19  Atl.  978. 

The  acts  of  agents,  performed  by  the  au- 
thority nf  the  corporation,  are  the  acts  of  the 
corporntion.  The  unauthorized  acta  of 
agents  will  not,  in  a  proceeding  to  enforce  a 
forfeiture  of  its  franchises,  be  deemed  the 
acts  of  the  corporation. 

9  Am.  &  Eng.  Enc.  Law.  2d  ed.  p.  500. 

So  far  as  any  sale  was  concerned,  the  res 
gestCB  was  as  to  that  sale,  and  not  as  to 
some  state  of  things  or  existence  of  some 
fact  collateral  to  the  sale. 

1  Greenl.  Kv.  §  114;  Miliraukcc  Harvester 
Co.  V.  rymich,  68  Ark.  225.  58  S.  W.  262; 
Winchester  d  P.  Mfg.  Co.  v.  Creary,  116  U.  S. 
161,  29  L.  ed.  591,  6  Sup.  Ct.  Rep.  369; 
Soulheru  P.  Co.  v.  Arnett,  50  C.  C.  A.  17,  111 
Fed.  840;  Oimbcl  v.  Salomon,  54  Iowa.  389, 
6  N.  W.  582;  Corbin  v.  Adams,  6  Cush. 
93;  Batchelder  v.  Kmery.  20  N.  H.  165.  ' 

Agreements  which  have  for  their  object  the 
realization  of  a  fair  price  for  the  product 
nianufnctured  and  sold  are  not  against  pub- 
lic policy,  even  though  in  some  respects  they 
oijerate  in  resti-aint  of  trade. 

1  Eddy,  Combinations.  {  224;  Cohen  v. 
Berlin  d  J.  Knrelope  Co.  38  App.  499,  56  JH. 
V.  Supp.  588;  Ontario  Salt  Co.  v.  Merchants' 
Salt  Co.  18  Grant  Ch.  (U.  C.)  540. 

Refusing  to  sell  except  for  cash  to  delin- 
quent debtors  is  not  any  evidence  of  any  un- 
lawful combination. 

Bretister  v.  C.  Miller's  Sons  Co.  101  Ky. 
368.  38  L.  R.  A.  505,  41  8.  W.  301;  Schulten 
V.  Bavarian  Breving  Co.  96  Ky.  224,  28  S. 
W.  604;  Vandcweghe  v.  Amenoon  Brewing 
Co.  (Tex.  Civ.  App.)  61  S.  W.  526;  John  D. 
Park  d  Sons  Co.  v.  ,V«(iow«I  Wholesale  Drug- 
gists' .\S80.  54  App.  Div.  223,  66  N.  Y.  Supp. 
U15;  Maeauley  Bros.  v.  Tierney,  19  R.  I.  255, 
37  L.  R.  A.  455.  33  Atl.  1 ;  Hopkins  v.  United 
States.  171  U.  S.  578,  43  L.  ed.  290,  19  Sup. 
Ct.  Rep.  40:  .inderson  v.  United  States,  171 
U.  S.  604.  43  L.  ed.  300,  19  Sup.  Ct.  Rep.  50. 
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Even  if  a  judgment  of  oueter  should  go,  it 
should  be  limited  to  ousting  respondents 
from  the  particular  illegal  act  charged,  i.  e,, 
from  fixing  or  maintaining  prices  to  local 
butchers  on  the  aule  of  fresn  meats  from  the 
coolers  at  St.  Joseph  and  St.  Louis. 

State  ex  rel.  Crow  v.  Lincoln  Trust  Oo.  144 
Mo.  502,  46  S.  W.  683;  State  ex  rel.  Snyder 
V.  Portland  Natural  Oas  A  Oil  Oo.  1S3  Ind. 
483,  63  L.  R.  A.  413,  53  N.  K  1089  ;  2  Eddy, 
Combinations,  S  1189  :  State  ex  rel.  KoKler  t. 
Cinoinnati,  .V.  0.  &  T.  P.  R.  Co.  47  Ohio  St. 
130.  7  L.  E.  A.  319,  23  N.  E.  928;  State  ex 
rel.  Watson  v.  Standard  Oil  Co.  49  Ohio  St. 
137,  15  L.  R.  A.  145,  30  N.  E.  279;  Tore  v. 
San  Francisco  City  d  County  Super.  Ot,  108 
Cal.  431,  41  Pac.  477 ;  State  T.  Norwalk  d  D. 
Tump.  Co.  10  Conn.  167;  State  ew  rel.  Atty. 
Hon.  V.  Topeka,  30  Kan.  663,  2  Pac.  587; 
State  ex  rel.  Little  v.  Board  of  Regents,  55 
Kan.  389,  29  L.  R.  A.  378,  40  Pac  656;  Peo- 
ple V.  Rensselaer  d  8.  B.  Co.  15  Wend.  113, 
30  Am.  Dec.  33;  Com.  v.  Delaware  d  H. 
Canal  Co.  43  Pa.  301 ;  State  ex  rel.  Circuit 
Attorney  v.  Bernoudy,  36  Mo.  279;  Weston 
V.  Lane,  40  Kun.  479,  20  Pac.  260;  State  ex 
Tel.  Orossland  t.  OmoAa  A  0.  B.  R.  d  Bridge 
Co.  91  Iowa,  517,  60  N.  W.  121. 

The  court  should  regard  the  public  inter- 
est and  public  welfare. 

BroiCfi  V.  Carolina  C.  R.  Co.  83  N.  0.  128; 
1  High,  Inj.  3d  ed.  §  742;  16  Am.  &  Eng. 
Ene.  Law,  2d  ed.  p.  364;  Stoddart  v.  Van- 
laningham,  14  Kan.  18;  State  ex  rel.  Clapp 
V.  Minne)>ota  Thresher  Mfg.  Co.  40  Minn.  213, 
3  L.  R.  A.  510,  41  N.  W.  1020;  Torrey  v. 
Camden  d  A.  R.  Co.  18  N.  J.  £q.  293;  So- 
ciety for  Betablishing  Useful  Mfrs.  t.  Sut- 
ler, 12  N.  J.  Eq.  490 ;  Buotemstine^s  Appeal, 
70  Pa.  102,  10  Am.  Rep.  669;  Byatt  v.  My- 
era,  71  N.  G.  27 1 ;  Atty.  Gen.  ex.  rel.  Easonr. 
Perkins,  17  N.  C.  (2  Dev.  Eq.)  38;  Atty.  Oen. 
ex  rel.  Bradsher  v.  Lea,  38  N.  C.  (3  Ired. 
Eq.)  302;  State  esc  rcl.  Crossland  v.  Omaha 
d  C.  B.  R.  d  Bridge  Co.  91  Iowa,  517,  60  N. 
W.  121;  Re  Franklin  Teleg.  Co.  119  Mass. 
447. 

BCarihoIl,  J.,  deli^^ered  the  opinion  of  the 
court: 

The  statute  of  this  state  (Rev.  Stat.  1899, 
S  8965)  relating  to  "pools,  trusts,  and  con- 
spiracies" makes  it  unlawful  for  any  per- 
sons, associations,  partnerships,  or  corpora- 
tions to  iH-oonif  a  member  of  or  a  party  to 
"any  pool,  trust,  agreement,  combination, 
confederation,  or  understanding  with  any 
other  corporation,  partnership,  individual, 
or  any  otlier  jwrson  or  association  of  per- 
sons, to  regulate  or  fix  the  price  of  any  arti- 
cle of  maiiufncture,  mechanism,  merchan- 
dise, commodity,  convenience,  repair,  any 
product  of  mining  or  any  article  or  thing 
whatsoever,  or  the  price  or  premium  to  be 
paid  for  insuring  property  against  loss  or 
damage  by  fire,  lightning,  or  atorm,  or  to 
mainiain  said  price  when  so  regulated,  or 
fixed,"  or  to  enter  into  any  such  pool  to  fix 
or  limit  the  amount  or  quantity  of  any  such 
articles.  Section  8966  prohibits  any  com- 
binational that  are  designed  or  tend  "to  less- 
en full  and  free  competition  in  the  iraporta- 
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tion,  manufacture,  or  sale  ol  any  article, 
product,  or  commodity  in  this  state."  And 
§  8971  piuiishes  the  violation  of  the  law  by 
a  forfeiture  of  the  corporate  rights  and  fran- 
chises if  it  be  a  home  corporation,  or  a  for- 
feiture of  its  right  to  do  business  in  this 
state  if  it  be  a  foreign  corporation.  Other  • 
penalties  and  forfeitures  are  imposed  by  8 
8908,  but  are  not  involved  in  nor  sought  to 
be  enforced  in  this  proceedii^. 

The  commissioner  reported  that  over  the 
objections  of  the  respondents  he  had  ad- 
mitted "the  statements  and  admissions  of 
the  managers  of  these  coolers  and  solicitors 
of  respondents,  showing  that  such  combina- 
tions and  agreements  to  fix  and  regulate 
prices  an  aforesaid  had  been  made  and  en- 
tered into  by  respondents.  Without  siuh 
testimony  it  is  doubtful  if  the  existence  of 
such  combination  could  be  found,  but,  if 
such  statements  and  admissions  be  admissi- 
ble,— as  I  have  ruled  them  to  be, — ^then"  he 
found  that  the  respondents  were  guilty.  *To 
appreciate  the  force  of  what  is  thus  said  it 
is  necessary  to  understand  how  the  respond- 
cuts  did  business  in  this  state.  Great  care 
has  been  taken  to  show  that  the  busineaa 
done  by  the  respondents  in  this  state  is  bat 
an  "infinitesimal"  portion  of  the  total  busi- 
ness it  does  all  over  the  world.  The  buaineas 
done  in  this  state  is  not  done  from  the 
slaughtering  or  packing  plants  of  the  re- 
spondents, nor  is  it  conducted  or  personally 
managed  by  any  of  the  higher  officers  or 
agents  of  the  respondents,  but  it  is  all  done 
through  "ooolera,"  and  the  agents  of  the  re- 
spondents who  manage  the  "(Kwlers"  and 
transact  the  business.  The  commissioner 
finds  the  facts  in  this  r^i;ard,  and  the  con- 
ceded facts  show  the  finding  is  correct,  to  be 
as  follows :  "A  'cooler,*  as  shown  by  tiie  tes- 
timony, consists  of  two  or  more  rooms,  at 
least  one  of  which  is  refrigerated,  the  tem- 
perature being  kept  down  from  about  34  to 
40  degrees  Fahrenheit.  Fresh  meat  is  taken 
from  the  packing  house,  and  placed  in  this 
refrigerating  room  for  sale  to  tiie  butchers 
in  the  city  where  the  cooler  is  located.  Ab 
a  rule,  the  packers  only  sell  to  the  butchers 
who  sell  to  the  public  from  their  shops.  At 
each  cooler  is  a  'cooler  manager'  in  charge 
thereof,  one  or  more  city  solicitors,  who  so- 
licit trade  of  the  butchers,  and  a  driver, 
who,  from  a  wagon  driven  by  him,  delivers 
the  meat  to  the  butcher  who  baa  purchased 
it.  As  a  rule,  the  butdier  goes  to  the  'cool- 
er,' inspects  the  carcass  he  wishes  to  buy, 
and,  if  it  suits  him,  he  purchases  it,  and  it 
is  delivered  to  him  at  his  shop,  and  he  pays 
therefor  at  the  cooler."  In  other  words,  the 
purchasers  deal  exclusively  with  either  the 
solicitors,  who  urge  them  to  buy,  or  the 
manager  of  the  cooler.  The  drivers,  of 
course,  only  deliver  the  goods.  There  is  also' 
a  bookkeeper  or  cashier  and  an  auditor  at 
each  cooler,  who  are  subordinate  to  the  man- 
ager, but  in  referring  to  the  statements  and 
admissions  of  the  agents  of  the  respondents 
these  subordinate  agents  are  not  intended, 
but  the  managers  of  the  coolers  and  the  so- 
licitors or  salesmen  are  alone  referred  to. 

The  statements  and  admissions  referred  to 
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-were  made  by  the  solicitors  when  engaged 
in  the  busineBs  of  soliciting  orders  from  the 
retail  butchers,  and  related  to  the  price  at 
which  sales  could  be  made,  and  the  reasons 
'  for  such  prices,  and  to  schemes  and  subter- 
fuges for  billing  the  ^>ods  at  a  price  stated 
or  as  of  certain  quantities,  and  aftervards 
giving  a  rebate  of  the  price  or  for  sending 
more  meat  than  the  bills  called  for;  or,  as 
it  is  termed  by  the  witnesses,  of  allowing 
a  rebate  in  cash  or  in  pounds  of  meat,  or 
they  were  made  by  the  managers  of  the  cool- 
ers when  engaged  in  making  sales  or  when 
allowing  such  rebates.  They  were,  there- 
fore statements  made  by  these  persons  who 
were  employed  by  the  respondents  and  who 
transacted  all  of  tiie  respondents'  business 
of  selling  in  this  state,  were  made  while  so 
engaged,  and  related  to  the  busiiieBB  being 
transacted.  They  were,  therefore,  state- 
ments of  agents  touching  the  business  of  the 
principal  then  being  transacted  by  such 
agents,  and  such  agents  were  the  only  rep- 
resentatives of  the  respondents  that  the  buy- 
ing public  ever  saw  or  dealt  with.  They 
quoted  the  prices  to  the  public.  Th^  made 
and  carried  out  the  arrangements  for  re- 
bates. The^  delivered  the  goods  and  col- 
lected the  bills.  They  were,  therefore,  state- 
ments made  by  authorized  representatives  of 
the  respondents  while  in  the  transaction  of 
their  business  and  touching  the  business, 
'i'hey  were,  therefore,  admissible  in  evidence, 
and  were  just  as  binding  upon  the  respond- 
ents as  if  those  statements  had  been  made 
by  the  highest  officer  of  the  company,  or  hod 
been  solemnly  adopted  by  the  directors  or 
stockholders  of  the  company  and  entered  on 
the  minutes  of  their  meeting.  Northrup  v. 
Hisa-issippi  yalley  Ins.  Co.  47  Mo.  442,  4 
Am.  Rep.  337 ;  "Western  Boatmen^a  Benev. 
Aaso.  V.  Kribhen,  43  Ma  loo.  cit.  41 ;  Adama 
v.  Hannibal  d  St.  ■).  H.  Co.  74  Mo.  553,  41 
Am.  Rep.  333;  Boogher  v.  Life  Asso.  of 
America,  76  Mo.  too.  cit.  824,  42  Am.  'Rep. 
413;  State  ea  rel.  Crow  v.  Mtna  Iru.  Co. 
150  Mo.  loc.  cit.  133,  134,  51  S.  W.  413; 
li'iokell  V.  Phcenix  Ins.  Co.  144  Mo.  420,  46 
S.  W.  435;  State  ea  rel.  Crow  v.  Firemen's 
Fund  Ins.  Co.  152  Mo.  loc.  oit.  38,  45  L.  R. 
A.  363,  52  S.  W.  595. 

The  testimony  introduced  by  the  state  was 
abundant  to  show  that  the  respondents  were 
members  of  a  combination  or  pool  to  fix  and 
maintain  prices.  The  state  called  aa  wit- 
nesses nine  butchers  who  did  business  with 
the  respondents  in  St.  Joseph,  whose  testi- 
mony snowed  that  they  all  got  rebates  in 
money  or  pounds  of  meat  from  respondents, 
and  that  in  every  instance  they  were  given 
by  the  solicitors  or  the  cooler  managers,  who 
said  they  could  not  sell  the  meat  for  less 
than  a  certain  price  because  all  of  the  re- 
spondents had  an  agreement  aa  to  prices 
which  was  fixed  every  Wednesday  by  the 
head  man  of  the  packing  plants,  and  the 
prices  given  by  them  to  the  cooler  managers 
on  Thursday  and  by  the  cooler  managers  and 
aolicitors  were  given  to  the  trade;  and  that, 
if  anyone  cut  the  price,  he  would  be  fined, 
so  they  circumvented  their  fellow  conspir-  j 
ntors  by  giving  rebates  as  herein  described. 
HI  L.  R,  A. 


:  That  such  a  combination  existed  at  the  time 
charged  in  this  case  is  further  shown  bv 
facts  and  circumstances  outside  of  any  ad- 
missions and  statements  of  the  agents  of  the 
respondents.  The  witnesses  testified  that 
they  had  tested  the  various  respondents  by 
going  to  the  several  coolers  of  the  different 
rciipondentB  on  the  same  day,  and  trying  to 
buy  cheaper  from  one  than  was  offered  them 
by  another,  and  in  every  instance  they  found 
the  prices  to  be  exactly  the  same  at  all  of 
the  coolers.  It  further  appeared  that  on 
various  occasions  a  manager  or  solicitor  as- 
certained that  a  purchaser  had  gotten  a  re- 
bate  from  one  of  tlie  other  companies,  and  he 
would  immediately  secure  from  the  customer 
the  papers  showing  the  rebate,  and  take 
them  awav  with  him,  and  afterwards  the 
agent  of  tne  company  that  had  granted  the 
rebate  complained  that  the  purchaser  had 
gotten  him  into  trouble  by  allowing  the  fact 
to  become  known.  In  fact,  it  appears  that 
in  every  instance  when  a  rebate  was  granted 
secrecy  was  strictly  enjoined  upon  the  cus- 
tomer.  It  further  appeared  that  on  various 
occasions  the  cooler  managers  or  solicitors 
would  tell  the  butchers  they  hod  better  lay 
in  a  supply  of  meat  before  a  certain  day,  as 
the  prices  would  go  up  on  that  day,  and  that 
in  every  instance  the  prices  did  go  up  uni- 
formly at  the  time  apecifled  at  all  of  the 
coolers  of  all  the  respondents.  It  further  ap- 
peared that  at  all  oi  the  coolers  "concession 
meat,"  as  it  is  called,  was  sold.  By  "con- 
cession meat"  is  meant  meat  that  has  re- 
mained so  long  on  hand  in  the  cooler  that  it 
had  become  discolored  or  moldy,  or  not  ex- 
actly what  would  be  termed  asfirst-class,  but, 
as  some  of  the  witnesses  called  it,  unfit  for 
sale,  but  not  exactly  unfit  for  use  after  it 
had  been  trimmed  up.  When  any  cooler  had 
such  meat  on  hand,  the  manager  of  another 
or  of  other  coolers  would  be  called  in,  and 
they  would  examine  it,  and  if  they  believed 
it  to  be  of  such  a  character,  they  would 
"concede"  to  the  manager  of  the  cooler  hav- 
ing such  meat  the  right  or  privily  to  sell  it 
for  a  price  less  than  the  agreed  price.  The 
manager  who  had  obtained  such  concession 
would  then  sell  it,  or  try  to  sell  it,  to  the 
trade  at  such  price  as  he  could  get  for  it. 
It  further  appeared  that  no  butcher  could 
buy  meat  from  any  packer  that  did  not  do 
buBinera  in  St.  J(»eph,  because  packers  lo- 
cated elsewhere  refused  to  sell  to  them,  stat- 
ing as  a  reason  that  St.  Joseph  was  the  re- 
spondents' territory,  and  such  outside  pack- 
ers were  afraid  to  invade  their  territory.  It 
further  appeared  that  when  the  attorney 
general  took  the  initiatory  .steps  in  this  case 
the  respondents  immediately  dissolved,  dis- 
continued, and  stopped  the  pool  and  com- 
bination arrangements. 

The  state  called  eleven  witnesBes  in  St. 
liOuis,  butchers,  city  meat  inspectors,  and 
former  managers  of  the  respondents'  coolers, 
who  testified  to  the  same  facts,  circum- 
stances, and  conditions  4n  St.  Louis  as  to 
dressed  beef  in  St.  Louis.  Ab  to  dressed 
pork  the  state  called  five  witnesses,  who 
were  themselves  members  of  such  a  pool, 
trust,  or  combination,  who  testified  that  the 
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rpspondi^iits  (except  the  Hammond  Packing 
Conipauy)  were  also  members  of  the  pool; 
that  the  representatives  of  the  pool,  trust, 
or  combination  met  every  week  at  either  the 
Southern  or  Lindell  hotel ;  that  the  prices 
were  Rxai  an  arUtrator,  named  ItuCall, 
who  was  paid  a  salary  of  $10  a  week,  raised 
1^  assessments  on  all  of  the  members,  and  if 
anyone  cut  the  prices,  he  \v&s  fined  $5 ;  that 
the  combination  ran  for  two  or  three  years, 
and  until  the  institution  of  this  suit,  when 
it  was  abandoned.  As  to  the  existence  of  a 
combination  as  to  dressed  pork,  therefore, 
t)ie  facts  and  circumstances  show  it  as 
plainly  &d  they  do  in  regard  to  dressed  beef, 
and,  in  addition,  five  of  the  conspirators  tes- 
tified directly  to  it. 

It  is  quite  too  plain  for  doubt  that  per- 
sons or  companies  who  are  engaged  in  the 
same  line  of  business  in  the  same  place  do 
not  bill  goods  at  one  price  and  give  rebates 
in  money  or  goods  or  wei^ts,  and  do  not 
^ve  notice  of  a  uniform  advance  of  rates  at 
a  certain  date,  always  followed  by  such  a 
rise,  and  do  not  maintain  a  uniform  selling 
price,  and  do  not  call  in  their  competitors 
and  get  them  to  "concede"  to  them  a  right 
to  sell  shop-worn  or  old  good«  at  n  price  less 
than  Buch  uniform  price,  and  do  not  gather 
up  papers  or  bills  of  thejr  competitors  show- 
ing that  they  have  been  selling  below  a  cer- 
tain price,  and  do  not  abandon,  dissolve,  and 
discontinue  their  understandings  or  com- 
binations as  soon  as  the  legality  thereof  is 
called  in  question  by  the  state's  officers,  un- 
less tliere  has  beeu  an  unlawful  pool,  trust, 
or  combination  to  fix  and  maintain  prices. 
Such  acts  and  circuraatances  and  practices 
Bpcak  a»  loudly,  as  directly,  and  as  certain- 
ly, and  tell  as  strong  and  conclusive  a  tale 
of  wrongdoing  in  those  regards,  as  any  wit- 
n^s  could  possibly  testify  to  it  or  any  reso- 
Intiim  formally  adopted  by  the  directors  or 
stockholden  could  prove  it.  Independent, 
therefore,  of  any  admissiona  or  statements 
of  the  managers  of  the  coolers  or  of  the 
solicitors,  .which,  however,  were  clearly  ad- 
missible, the  state  has  made  out  a  case 
against  the  respondents  under  the  facts  and 
cdrcumstancea  of  the  case.  The  commis- 
sioner, therefore,  reached  the  right  ccmclu- 
sion,  and  pr(^>erly  followed  the  rules  of  law 
as  to  the  admissions  and  statements  of  the 
managers  oi  the  coolers  and  solicitors,  as 
laid  down  in  the  cases  hereinbefore  cited; 
but  he  was  in  error  in  saying  that,  outside 
of  such  admisatons  and  statements,  it  is 
doubtful  if  the  charges  against  the  respond- 
ents could  be  suatfuned.  As  against  all  such 
direct  testimony,  admissions,  and  statements 
the  respondents  offer  no  proofs,  call  no  wit- 
nesses, and  remain  absolutely  mute.  They 
do  not  even  do^  as  was  done  in  State  em  rel. 
Onw  T.  Finmen'9  Fund  Ina.  Go.  152  Mo. 
1,  46'  L.  R.  A.  363,  62  S.  W.  595,  call  the 
chief  officers  of  the  conspirators,  and  show 
that  th^  never  knew  of  nor  authorized  any 
such  arrangements  or  combinations  by  their 
agents,  l^ey  do  not  show  or  pretMid  that 
they  have  not  reaped  the  benefits  of  sueh 
arrangements  or  combinations  for  all  the 
yeara  they  escjsted.  They  simply  let  the 
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staters  showing  stand  uncontradicted,  and 
content  th^selvea  with  claiming  that  the 
admissions  and  statements  were  not  made 
at  the  time  the  agents  were  engaged  in 
tnmsaeting  the  busnuBs  they  were  given 
power  to  transact,  but  were  made  befora  or 
after  the  said  time,  which  an  analysis  of  th* 
evidence  shows  is  not  the  fact;  and  with 
further  showing  how  their  business  has  in- 
creased in  the  last  ten  years,  how  many  per- 
sona they  employ,  how  much  wages  they  pay,, 
how  the  cattle  raising,  business  has  increased 
since  they  began  business,  and  how  it  would 
be  injured  if  Uiey  are  ousted  of  their  right 
to  do  business  in  this  state,  how  they  regu- 
late their  prices  by  the  price  of  cattle,  how 
much  loss  the  resident  companies  would 
suffer  by  reason  of  not  being  allowed  to- 
operate  their  plants,  how  the  butchers  in 
St.  Joseph  are  as  bad  as  they  are,  and 
worse,  because,  while  th^  sell  concession, 
beef  to  t^e  butchers  at  reduced  prices,  and 
give  butcbers  rebates  to  get  their  trade  from 
each  other  or  to  retain  their  trade,  the 
butchers  do  not  sell  concession  meat  any 
cheaper  to  the  public,  nor  do  they  give  the 
public  the  benefit  of  any  rebates;  and  that 
the  butchers  belong  to  a  union,  which  fixes- 
the  price  of  meat  for  the  consumers,  and 
keeps  newcomers  out  of  the  trade,  and  pro- 
hibits or  tries  to  prohibit  the  packers  from 
selling  directly  to  the  trade;  and  that,  as  ti> 
the  dressed  pwk  ccmibine  in  St.  Louis,  it 
never  was  lived  up  to.  and  never  was  in- 
tended to  be  lived  up  to,  and  the  members 
were  false  to  their  trust  agreements  so  often 
that  th^  could  not  make  the  combination 
effective.  None  of  these  matters  constitute- 
any  defense  or  har  to  this  actitm.  The  com- 
missioner admitted  the  testimony  bearing 
on  most  of  these  matters  for  the  purpose  m 
enabling  the  court  to  be  fully  advised  as  to 
all  the  e<mditionB  when  it  came  to  fixing 
the  punishment  to  be  imposed. 

"Competition  is  the  life  of  trade."  Pools, 
trusts,  ajid  conspiracies  to  fix  or  maintain 
the  prices  of  l^e  necessaries  of  life  strike  at 
the  foundations  of  government;  instill  a  de- 
structive poison  into  the  life  of  the  body 
politic;  wither  the  energies  of  competitors; 
blight  individual  investments  in  Intimate- 
business;  drive  small  and  honest  dealers  out 
of  business  for  themselves,  and  make  them 
mere  "hewers  of  wood  and  drawers  of  water" 
for  the  trust;  raise  the  cost  of  living  and 
lower  the  price  of  wages ;  take  from  the 
average  American  freeman  the  ability  to 
supply  his  family  with  necessary,  adequate, 
and  wholesome  food;  force  the  boys  away- 
from  school,  and  into  the  varioiM  branches- 
of  trade  and  labor,  and  the  girls  into  work- 
shops and  other  avoiues  of  bosiness,  and 
make  fhem  bTeodwinnn-s  while  they  are  yet 
almost  infants,  because  the  head  of  the 
house  cannot  earn  enough  to  feed  and  clothe 
his  family.  The  people  are  helpless  to  pro- 
tect themselves.  The  powers  that  be  must 
protect  them,  or,  as  surely  as  history  records 
the  story  of  republican  government  in  Rome, 
so  surely  will  the  foundatims  of  our  govern- 
ment be  shaken,  and  its  perpetuity  threat- 
ened.   Missouri  {State  ew  rel.  Crwo  v.  Fire- 
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men's  Fund  Ins.  Co.  l&i  Mo.  I,  45  L.  R.  A. 
363,  52  S.  W.  5S5)  ;  New  York  {People  v. 
Sheldon,  139  N.  Y.  251,  23  L.  R.  A.  221, 
34  N.  £.  785)  ;  Pennsylvania  (Morris  Run 
Coal  Oo.  V.  Barclay  Coal  Co.  68  Pa.  173, 
8  Am.  Kcp.  150) ;  Ohio  (Central  Ohio  Salt 
Co.  V.  Guthrie,  35  Ohio  St.  666)  ;  Kentucky 
(Anderson  v.  Jeit,  89  Ky.  375,  6  L.  R:  A. 
390,  12  S.  W.  670)  ;  Iowa  (Chapin  v.  Broion 
Bros.  83  Iowa,  156,  12  L.  R.  A.  428,  48 
N.  W.  1074);  Illinois  (Craft  v.  McCon- 
oughy,  70  III.  346,  22  Am.  Rep.  171,  and 
Jforv  T.  Bennett,  140  111.  69,  16  L.  R.  A. 
361,  29  N.  E.  888) ;  Wiaoonsin  (MiUoauhee 
MatOM  <E  Builder^  Asao.  v.  Jiiegerowaki, 
05  Wis.  129,  37  L.  R.  A.  127.  70  N.  W. 
168);  California  (Vulcan  Powder  Co.  v. 
HerotOes  Povoder  Go.  96  Csl.  610,  31  Pac. 
581);  Texas  {Teaas  Standard  Oil  Go.  v. 
Adoue,  83  Tex.  650,  16  L.  R.  A.  598,  19  S. 
W.  274) ;  Louisiana  (India  Bagging  Asso. 
T.  Kock,  14  La.  Ann.  164) ;  and  the  Supreme 
Court  of  the  United  States  (United  States 
T.  Trans-Missouri  Freight  Asso.  166  U.  S. 
290,  41  L.  ed.  1007,  17  Sup.  Gt.  Rep.  640),— 
have  held  statutes  which  prohibited  such 
eombiiiatioiis  or  trusts  to  be  constituUooal, 
and,  further,  that  all  auch  combiiiati(m8  or 
agreements  are  againert  public  policy,  and 
void  at  common  law  and  as  a  matter  of  Am- 
erican common  law,  irrespective  of  whether 
thea%  is  any  statute  on  the  subject  or  not. 
The  rule  is  wdl  stated  in  the  svllabus  to 
People  T.  Sheldon,  130  N.  Y.  261,  28  L.  R. 
A.  221,  34  N.  K.  785:  "A  ctnnbination  be- 
tween  independent  dealers  to  prevent  com- 
petition between  themnelves  in  the  sale  of 
an  article  of  prime  necessity  [the  combina- 
tion was  to  nz  and  maintain  the  price  of 
ooal]  is,  in  the  contemplation  of  law,  an  act 
inimical  to  trade  or  commerce,  without  re- 
gard to  what  may  be  done  under  and  in  pur- 
suance of  it;  and.  althou^  Uie  object  of 
such  A  combination  was  merely  the  due 
protection  of  the  parties  against  ruinous 
rlralry,  and  no  attonpt  was  made  to  charge 
undue  or  escessive  prices,  where  it  appears 
that  the  parties  acted  under  the  agreement, 
an  indictment  for  conspirat^  ia  sustainable." 
The  court  further  aptly  says:  "But  the 
question  here  does  not,  we  think,  turn  oo 
the  point  whether  the  agreement  between 
the  retail  dealers  in  coal  did,  as  matter  of 
fact,  result  in  injury  to  the  public  or  to  the 
oommunify  in  Lockport.  The  question  is, 
Was  the  agreement,  in  view  of  what  might 
have  heea  done  under  it,  and  the  feet  that  it 
was  an  agreement  the  effect  of  which  was  to 
prevent  competition  among  the  coal  dealers, 
one  upon  which  the  law  affixes  the  brand  of 
condemnation  ?  It  has  hitherto  been  an  ac- 
cepted maxim  in  political  economy  that 
'oompetition  ia  the  life  of  trade.'  The  courts 
have  acted  upon  and  adopted  this  maxim  in 
passing  upon  the  validity  of  agreements, 
the  design  of  which  was  to  prevent  competi- 
tion in  trade,  and  have  held  such  agree- 
ments to  be  invalid.  It  is  tx>  be  noticed  that 
the  organization  of  the  'exchange'  wa^  of  the 
most  formal  character.  The  articles  boimd 
all  who  became  members  to  inform  to  the 
regnlationi.  The  observance  of  such  regu- 
61  L.  R.  A. 


lations  by  the  members  was  enforced  by  pen- 
alties and  forfeitures.  A  member  accused 
by  the  secretary  of  having  violated  any  pro- 
vision of  the  constitution  or  by-laws  was 
required  to  pufge  himself  by  affidavit,  al- 
thou^  evidence  to  sustain  the  charge  should 
be  lacking.  The  shippers  of  coal  were  to  be 
notified  in  case  of  persistent  default  by  the 
member  that  'he  is  not  entitled  to  the  priv- 
ileges of  membership  in  the  exchange.'  No 
member  was  permitted  to  sell  coal  at  less 
than  the  price  fixed  by  the  exchange.  The 
organization  was  a  carefully  devised  scheme 
to  prevent  competition  in  the  price  of  coak 
among  the  retail  dealers,  and  the  moral  and 
material  power  of  the  combination  afforded 
a  reasonable  guaranty  that  others  would  not 
engage  in  the  business  in  Lockport  except  in 
conformity  with  the  rules  of  the  exchan^. 
The  cases  of  Hooker  v.  Vandewater,  4  Demo,. 
349,  47  Am.  Dec.  258,  and  Stanton  v.  Allen, 
5  Uenio,  134,  49  Am.  Dec.  282,  are,  we  thiuk, 
decisive  authorities  in  support  of  the  judg- 
ment in  this  case.  They  were  cases  of  com- 
binations between  transportation  lines  on. 
the  canals  to  maintain  rates  for  the  cor- 
I  riage  of  goods  and  passengers,  and  the  court 
.  in  those  eases  held  that  the  agreements  ware 
'  void  on  the  ground  that  they  were  agree- 
ments to  prevent  competition,  and  the  doc- 
trine waii  affiinied  that  agreements  having* 
that  purpose,  made  between  independent 
lines  of  transportation,  were,  in  law,  agree- 
ments injurious  to  trade.  Ia  those  cases  it 
was  not  shown  that  tiie  rates  fixed  were  ex- 
cessive. In  the  case  in  5  Denio,  the  judge 
delivering  the  opinion  referred  to  the  eff<»t 
of  the  agreement  upon  the  public  revenue 
fi-om  the  canals.  This  was  an  added  cir- 
cumstance, tending  to  show  the  injury 
which  might  result  from  agreements  to  raise 
prices  or  prevent  competition.  See  also  Peo- 
ple V.  Fisher,  14  Wend.  10,  28«Am.  Dec.  601; 
Amot  T.  PitUton  A  E.  Coal  Co.  68  N.  Y. 
658,  23  Am.  Rep.  190.  The  gravamen  of  the 
I  offense  of  conspiracy  Is  the  combination. 
.  Agreements  to  prevent  competition  in  trade 
1  arc,  in  contemplation  of  law,  injurious  to- 
I  trade,  because  they  are  liable  to  be  injuri- 
I  ously  used.  The  present  case  may  be  used 
as  an  illustration.  The  price  of  coal  now 
fixed  by  the  exchange  may  be  reasonable  in 
view  of  the  interests  bf)th  of  dealers  and 
consumes,  but  the  organization  may  not 
always  be  guided  by  the  principle  of  abso- 
lute justice.  There  are  some  limitations 
in  the  constitution  of  the  ext^ange,  but 
these  may  be  changed,  and  the  price  of  coal 
may  be  unreasonably  advanced.  It  is  man- 
ifest  that  the  exchange  is  acting  in  sj^npa- 
thy  with  the  producers  and  shippers  of  coal. 
Some  of  the  shippers  were  present  when  the 
plan  of  orguiiaition  was  considered,  and  it 
was  indictued  on  the  trial  that  the  producers 
had  a  similar  organizatini  between  them- 
selves. If  agreements  and  combinations  to 
prevent  competition  in  prices  are  or  may  be 
hurtful  to  trade,  the  only  sure  remedy  is  to 
prohibit  all  agreements  of  that  character. 
If  the  validity  of  such  an  agreement  was 
made  to  depend  upon  actual  proof  of  public 
prejudice  or  injury,  it  would  be  very  diffi- 
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cult  in  any  case  to  establish  the  invalidity, 
although  the  moral  evidence  might  be  very 
convincing.  We  are  of  opinion  that  the 
principle  upon  which  the  case  was  submitted 
to  the  jiuy  is  Banctioned  by  the  decisions 
in  thia  state,  and  that  the  jury  were  prop- 
erly instructed  that,  if  the  purpose  of  the 
agreement  was  to  prevent  competition  in 
the  price  of  cool  betweoi  the  retail  dealers, 
it  was  illegal,  and  justified  the  conviction 
of  the  defendants." 

In  People  v.  North  River  Sugar  Ref.  Co. 
121  N.  Y.  582,  9  L.  R.  A.  33,  24  N.  E.  834, 
it  was  hdd,  as  stated  in  ^llabus,  that,  "as 
oorporate  grants  are  always  assumed  to  have 
been  made  for  the  public  benefit,  any  conduct 
which  destroys  their  (unctions,  maims  and 
cripples  their  neparate  activity,  and  takes 
away  free  and  independent  action,  affects 
unfavorably  the  public  interests."  Accord- 
ingly, where  a  number  of  persons,  including 
the  defendant  in  that  case,  entered  into  an 
agreement  the  purposes  of  which  were  de- 
clared to  be  "(1)  to  promote  economy  of 
administration,  uid  to  reduce  the  cost  of 
refining,  thus  enabling  the  price  of  sugar  to 
be  kept  as  low  as  is  consistent  with  reason- 
able profit:  (2)  to  give  to  each  refinery  the 
benefit  of  all  appliances  and  processes  known 
or  used  by  the  others,  and  useful  to  improve 
the  quality  and  diminish  the  cost  of  refined 
sugar ;  ( 3 )  to  furnish  protection  against 
unlawful  combinations  of  labor;  (4)  to  pro- 
tect against  inducements  to  lower  the  stand- 
ard of  refined  sugars;  (6)  generally  to  pro- 
mote the  interests  of  the  parties  hereto  in 
all  lawful  and  suitable  ways;"  and  each  of 
the  parties  transferred  all  its  shares  of  stock 
to  a  board,  and  the  board  managed  the 
whole  business, — it  was  held  to  be  against 
public  policy,  in  restraint  of  trade,  and 
void.  It  is  not  essential  that  the  combina- 
tion or  trust  shall  constitute  a  complete 
monopoly,  for^  as  was  said  by  Mr,  Chief 
Justice  Fuller  in  United  States  v.  E.  C. 
Knight  Co.  156  U.  S.  loc.  oit.  16,  30  L.  ed. 
380,  15  Sup.  Ct.  Rep.  255;  "Again,  all  the 
autiioritief)  agree  that,  in  order  to  vitiate 
a  contract  or  combination,  it  is  not  essential 
that  its  result  shall  be  a  complete  monopoly. 
It  is  sufScient  if  it  really  t«nds  to  that  end, 
and  to  deprive  the  public  of  the  advantages 
which  flow  from  free  competition."  As  was 
well  said  by  Best,  Ch.  J.,  in  Homer  v.  Agh- 
ford,  3  Bing.  328 :  "The  law  will  not  per- 
mit  anyone  to  restrain  a  person  from  doing 
what  the  public  welfare  and  his  own  inter- 
eets  require  he  should  do."  If  it  be  true 
that  a  combination  or  trust  among  the  re- 
spondents has  increased  the  cattle  business 
in  this  state,  and  has  encouraged  the  stock- 
raising  business,  and  its  prohibition  here- 
aftw  will  injure  or  destroy  such  business, 
or  if  such  trust  arrangeanents  have  given 
employment  to  so  many  people  and  put  in 
circulation  so  many  millions  of  dollars  of 
money  in  this  state,  or  if  it  be  that  the 
home  corporations  would  lose  their  plants 
entirely  if  their  franchises  were  taken  away 
from  them,  such  considerations  would  not 
amount  to  a  defense  or  excuse  for  the 
offense  diat|[ed.  They  are  matters  that 
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should  have  been  thought  of  before  the 
offense  was  committed.  So  long  as  the  law 
putti  the  stamp  of  condemnation  on  all  ar- 
rangements, agreemoits,  pools,  trusts,  and 
conspiracies  to  fix  and  maintain  the  prices 
of  articles  of  prime  neceesily,  the  courts 
have  no  option  but  to  enforce  the  law.  The 
wisdom  and  experience  of  alt  ages  and  all 
people  has  demonstrated  the  necessity  for 
such  laws,  and  for  the  rigid  enforcement  of 
them.  Ajid,  even  after  so  many  years  of 
unfailing  enforc^ent  of  such  laws,  the  ter- 
rors and  ciHisequences  thereof  have  not  been 
suffldeut  to  deter  i>e(^Ie  from  violating  them. 
The  conclusion  is  irresistible  that  the  de- 
fendants are  guilty  of  being  members  of  a 
trust,  pool,  or  conspiracy  to  fix  and  main- 
tain the  prices  of  dressed  beef  and  dressed 
pork  in  this  state  at  the  times  charged  in 
the  petition,  except  as  before  stated.  Armour 

6  do.  and  the  Henry  Krug  Packing  Com- 
pany, as  to  whom  the  writ  must  he  quailed. 

2.  This  leaves  only  the  question  of  pun- 
ishment. The  punishment  to  be  imposed 
rests  in  the  sound  judicial  discretion  of  the 
court.  It  need  not  necessarily  be  a  general 
judgment  of  ouster.  It  may  be  an  ouster 
of  the  right  to  do  the  paxticular  act  com- 
plained of  {State  em  rel.  Grow  v.  hvneoln 
Trust  Co.  144  Mo.  562,  48  S.  W.  593;  State 
fia  rel.  Snyder  v.  Portland  Ttatural  Oae  A 
Oil  Co.  153  Ind.  483,  53  L.  R.  A.  413,  53 
N.  E.  1089;  State  ea  rel.  Kahler  v.  Cincin- 
nati, N.  O.  A  T.  P.  R.  Co.  47  Ohio  St.  ISO. 

7  L.  R.  A.  810,  23  N.  E.  028;  State  ea  reh 
Watson  V.  Standard  Oil  Co.  49  Ohio  St. 
137,  15  L.  R.  A.  145,  30  N.  E.  279;  Tore  r. 
San  Francisco  City  &  County  Super.  Ct.  108 
Cal.  431,  41  Pac.  477;  State  v.  Nortoalk  A 
D.  Tump.  Co.  10  Conn.  167;  State  ea  reL 
Atty.  Gen.  v.  Topeka,  30  Ean.  653,  2  Pao. 
587;  People  v.  R^nseelaer  &  S.  R.  Co.  15 
Wend.  113.  30  Am.  Dec.  ^3;  Com.  v.  Dela^ 
ujare  A  H.  Canal  Co.  43  Pa.  301 ) ;  or  it  may 
he  a  suspensive  judgment  of  ouster  with  a 
fine  accompanimmt  (State  ea  rel.  Crow  v. 
Firemen's  Fund  Ins.  Co.  152  Mo.  1,  46  L.  R. 
A.  363,  52  S.  W.  595)  ;  or  it  may  be  a  sim- 
ple fine,  if  it  appears  that  the  trust,  pool, 
or  conspiracy  complained  of  and  proved  has 
been  abandoned.  In  short,  the  charaotte* 
of  the  judgment  rests  in  t^e  discretion  of 
the  court.  6  Thomp.  Corp.  §  6812;  WettOH 
V.  Lane,  40  Eon.  479.  20  Pac.  260;  State 
ex  rel.  Croaeland  v.  Omaha  A  C.  B.  R.  d 
Bridge  Co.  91  Iowa,  517,  60  N.  W.  121; 
State  em  rel.  Circuit  Attorney  v.  Bernovdy, 
36  Mo.  loc.  cit.  281. 

Under  all  the  circumstances,  a  judgment 
of  absolute  ouster  is  not  necessary,  but  the 
ends  of  justice  will  be  satisfied  by  the  im- 
position of  a  fine  and  the  payment  of  all  the 
costs  in  the  case.  It  ia  aoeordingly  ordered 
that  the  reepondentSf  the  Armour  Packing 
Company,  the  Hammond  Packing  Company, 
the  Cudahy  Packing  Company,  and  Swift  A 
Company,  each  pay  to  the  clerk  of  this 
court,  within  thirty  days  from  this  date, 
the  sum  of  $5,000  as  a  fine,  and  that  th^ 
also  pay  the  costs  in  this  case.  And  it  is 
further  ordered  that  if  the  respondenta,  or 
any  of  them,  fail  to  pay  said  fine  and  costs 

Digitized  by  Google 


1W8. 


State     rel.  Cbow  v. 


Abuoub  Packiho  Co. 


47S 


vithin  said  time,  then  they  or  thoae  so  fail- 
ing be  ousted  of  all  rights,  privileges,  and 
franchises  of  every  nature  and  kind  con- 
ierred  upm  th«n  by  the  laws  of  this  state, 
sad,  be  lorerer  prohibited  from  dmng  busi- 
ness in  this  state. 

All  ctHicur. 


Bobert  L.  SAMS,  Appt., 

V. 

ST.  LOUIS  &  MERAMEO  RIVER  RAIL- 
ROAD COMPANY,  Respt. 

(  Mo  ) 

X.  A  CUT  stMrter  does  not  represent  tlie 
pplndpatl  Ib  orderlatc  the  motorman 
oC  m  «tre«t  oar  to  move  the  cm*  for- 
ward 80  as  to  clear  the  switch  at  the  ter- 
mlnna  oC  the  line,  where  the  car  la  being 
moved  from  one  track  to  the  other,  prepara- 
tory to  making  the  return  trtp,  so  as  to  ren- 
der the  principal  liable  for  an  Injur;  thereby 
caused  to  the  condnetor ;  but  he  Is  a  fellow 
servant  of  the  conductor. 

2.  That  a  atreet  car  company  t»  orsan- 
laed  under  the  seneral  railroad  law, 
and  has  claimed  to  exercise  the  right  of  em- 
inent domain,  does  not  bring  It  within  the 
terms  of  a  statute  making  railroad  companies 
"owning  and  operating  a  railroad"  liable  for 
Injuries  Buatalned  by  one  servant  "Injured  In 
the  work  of  operating  such  railroad,"  by  rea- 
son of  the  negligence  of  a  fellow  servant, 
where  the  company  la  In  fact  operating  only 
a  street  railroad. 

3.  A  street  railroad  Is  not  within  the 
pvoTlslonB  of  a  statute  making  corpora- 
tions owning  or  operating  railroads  liable  for 
Injuries  to  one  servant  by  the  n^Ugance  of 
another  while  engaged  In  the  work  of  op- 
erating such  railroad. 

(Omttt,  Brace,  and  Burgeat,  JJ.,  diaaetlt.) 
(March  20,  1903.) 

APPEAL  by  [daintiff  from  a  judgment  of 
the  Circuit  Court  fca-  the  City  of  St. 
Louis  in  favor  of  defendant  in  an  action 
brou^t  to  recover  damages  for  persona]  in- 
juries allaged  to  have  been  caused  defend- 
ant's negl^moe.  Aifirmed. 

Statement  by  Valllant,  J.: 

Suit  for  damages  for  personal  inj'uries. 
The  petition  states  that  the  defendant  is  a 
railroad  oorpwation  owning  and  operating 
a  railroad  fnmi  a  point  named  in  the  city 
of  St.  Louis  to  a  goint  named  in  St.  Louis 
county,  and  is  engaged  in  carrying  passen- 
gers and  freight  by  means  of  cars  propelled 
by  steam  and  electricity;  that  on  each  car 
the  defendant  has  two  employees, — a  motor- 
man,  \Fhose  station  is  on  the  front  plat- 
form, where  he  manipulates  the  machinery 
throng  which  the  electric  power  is  applied, 

XoTB. — As  to  the~questibn  whether  a  street 
railway  Is  a  "railroad"  within  the  meaning  of 
a  statute  making  railroad  companies  liable  for 
Injury  to  a  servant  by  a  fellow  aervant,  see 
also.  In  this  series.  Savannah,  T.  &  I.  of  H.  B. 
<:o.  V.  Williams  (Oa.)  ante,  SU. 
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and  a  conductor,  who  has  certain  other  du- 
ties  to  perform;  that  there  was  also  at  tha 
time  and  place  of  the  accident  a  third  em- 
ployee of  the  defendant,  whom  the  ]^laintiff 
oalU  a  "car  despatcher,"  whose  station  was 
at  the  eafltem  terminus  of  the  road,  who 
had  authority  to  direct  the  movements  of 
tha  car,  and  to  command  the  motorman  and 
conductor  in  reference  thereto;  that  upon 
the  occasion  in  question  the  plaintiff  was 
the  conductor  on  one  of  these  cars,  one 
Horn  was  the  motorman,  and  Hogan  the  car 
despatcher;  that  Horn  was  without  skill  or 
traming;  that  on  January  27j  1898,  at  the 
eastern  terminus  of  the  road,  at  Sixth  and 
Locust  streets,  in  St.  Louis,  while  the  plain- 
tiff, in  the  due  discharge  of  bis  duties  as 
conductor,  was  on  the  ground,  in  front  of 
the  car,  in  the  act  of  shifting  the  trolley  to 
reverse  the  direction,  the  car,  through  the 
negligence  and  lack  of  skill  of  the  motor- 
man  and  the  negligence  of  the  car  despatch- 
er, was  suddenly  projected  against  the 
plaintiff,  crushing  him  against  another  car 
which  was  standing  on  the  track,  and  in- 
flicting on  him  great  bodily  injuries.  Speci- 
fications of  the  conduct  of  the  motorman 
and  car  despatcher  constituting  the  alleged 
negligmce  are  set  out  in  the  petition,  as 
likewise  are  the  particulars  of  the  injuries 
suffered  by  the  plaintiff.  The  answer  was 
a  general  denial,  contributory  negligence  of 
the  plaintiff,  and  a  special  plea  that  defend- 
ant was  a  street  railroad  corporation,  or- 
ganized for  the  purpose  and  engaged  in  the 
business  only  of  conducting  a  street  rail- 
road, and  the  plaintiff,  the  motorman,  and 
the  car  despatcher  were  fellow  servants  em- 
ployed in  operating  the  car,  and  therefore 
defendant  was  not  liable  to  plaintiff  for  the 
negligence  of  his  fellow  servants.  The  re- 
ply was  a  general  denial. 

On  the  trial  plaintiff  introduced  in  evi- 
dence the  charter  of  the  defendant,  by  which 
it  appeared  that  defendant  was  incorporat- 
ed as  an  ordinary  railroad  company  under 
article  2.  chap.  42,  Rev.  Stat.  1889  (now 
art.  2,  chai).  12,  Rev.  Stat.  1899) ;  also  evi- 
dence showing  that  it  had  claimed  and  ex- 
ercised the  right  of  eminent  domain  to  con- 
demn private  property  for  a  part  of  its 
right  of  way  outside  of  the  city;  that  it» 
road  in  the  city  was  in  the  city  streets,  and 
of  the  same  character  as  cnrdinary  street 
railroads,  whilst  in  the  country  it  was  part- 
ly of  tbat  character  and  partly  of  the  char- 
acter of  the  ordinary  steam  railroads;  that 
the  cars  of  defendant  were  moved  by  elec- 
tricity under  the  ordinary  trolley  system, 
and  for  the  carrying  of  passengers  only,  ex- 
cept that  defendant  had  one  car,  propelled 
in  like  manner  as  its  passenger  cars,  which 
was  used  to  carry  the  United  States  mails, 
and  one  half  of  it  was  arranged  to  carry 
freight  or  express  packages,  and  was  so 
used;  that  from  its  eastern  terminus  at 
Sixth  street,  west  to  Forty-First  street,  the 
road  was  used  jointly  for  the  same  purpose 
by  defendant  and  a  street  railway  company 
called  in  the  evidence  the  Suburban.  The 
car  on  which  the  plaintiff  was  conductor 
was  an  ordinary  street  car,  and  was  being 
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naed  as  such,  like  the  cars  of  the  Suburban 
Company  operating  over  the  same  road,  obly 
the  defendimt's  car  was  red,  and  the  Subur- 
ban's yellow.  There  was  evidence  tending 
to  show  that  Hogan,  the  car  starter,  had  au- 
thority to  direct  the  conductor  and  motor- 
man  when  to  start,  and  that  his  authority 
to  regulate  the  time  space  between  cars  ap- 
plied, not  only  to  the  starting  at  the  eastern 
terminus,  but  extmded  all  along  the  line, 
and  that  in  that  matter  the  conductors  and 
motommn  were  ordered  to  obey  him;  that 
if  his  orders  were  disobeyed  he  would  re- 
port the  offender,  who  was  therefor  liable 
to  be  suspended.  Tliere  was  no  evidence  to 
support  tJie  charge  that  the  motorman  was 
inexperienced  or  deficient  in  skill.  The  evi- 
dence as  to  the  accident  tended  to  show  as 
follows :  The  road  was  a  double  track,  end- 
ing at  Sixth  street  on  Locust.  The  mode  ot 
operating  was:  The  cars  would  come  east 
on  the  south  track.  The  machinery  would 
be  reversed  without  turning  the  cars,  and 
th^  would  be  passed  over  a  switch  to  the 
north  track,  on  which  they  would  return 
west.  This  car  came  in  a  little  late,  and 
Hogan,  the  car  starter,  spoke  angrily  to  the 
motorman,  asking  him  where  he  had  been. 
The  car  stopped,  and  the  conductor  stepped 
off  to  reverse  the  trolley;  passing  on  the 
south  side,  holding  the  cord.  Ho^n  was 
standing  on  the  north  aide,  and,  seeing  that 
the  rear  trucks  of  the  car  had  not  cleared 
the  switch,  motioned  or  called  to  the  mo- 
torman to  move  up.  The  motorman,  as  if 
in  obedience  to  that  direction,  set  the  ap- 
paratus to  receive  the  electric  current,  but 
the  car  did  not  move,  owing  to  the  fact 
(which  neither  the  motorman  nor  Hogan 
seemed  to  have  noticed)  that  at  that  mo- 
ment the  cimduetor  was  in  the  act  of  revers- 
ing the  trolley,  and  therefore  tlie  connection 
of  the  machinery  with  the  wire  overhead 
was  broken.  The  motorman,  still  seeming 
not  to  see  what  the  conductor  wan  doin^; 
took  off  the  controller,  leaving  the  appara- 
tus open  to  receive  the  current,  and  started 
to  the  other  end  of  the  car,  where  he  was 
to  stand  when  going  west.  His  duty,  un- 
der the  circumstances,  was  to  have  closed 
the  machine  against  the  admission  of  thi: 
current  until  the  conductor  had  readjusted 
the  trolley;  but  this  he  neglected  to  do,  and 
on  the  instant  the  trolley  touched  the  wire 
the  car  shot  forward  and  crushed  the  plain- 
tiff against  one  of  the  Suburban  cars  which 
was  standing  on  the  track,  and  inflicted  on 
him  great  injuries. 

•  At  the  close  of  the  plaintiff's  evidence  the 
court,  at  the  request  of  the  defendant,  gave 
an  instruction  to  the  effect  that  the  plain- 
tiff was  not  entitled  to  recover.  Thereupon 
he  took  a  nonsuit,  with  leave,  and,  his  mo- 
tion to  set  the  same  aside  having  been  over- 
ruled, brings  this  appeal. 

Measra.  C.  A.  Schnake  and  O.  J.  Mndd, 

for  appellant: 

The  defendant  was  and  is  liable  to  plain- 
tiff for  Horn's  negligence. 

Act  of  Le^slature  approved  Februarv  9, 
1897.  Sess.  Acts  1807,  p.  96. 
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Hogan  was  a  vice  principal,  and  defend- 
ant is  liable  to  plaintiff  for  his  negligence. 

Sessiim  Acts  1897,  p.  96,  I  2,  Fellow-Serv- 
ant Act;  Smith  v.  WahtUh,  Bt.  L.  d  P.  K. 
Co.  92  Mo.  369,  4  S.  W.  129. 

Tlie  fellow-servant  act  ai^lie*  to  street 
railroads. 

8t.  Louis  Bolt  d  Iron  Co.  v.  Donohoe^ 
3  Mo.  App.  559;  Kohen  Iron  Workt  v.  Bob- 
ertaon  Ave.  B.  Co.  141  Mo.  228,  44  S.  W. 
269. 

II  the  fellow-Bervant  act  is  wA  applica- 
ble to  "street"  railroads,  respondent  is  not 
a  "street"  railroad,  but  is  a  "railroad  eor- 
poration  owning  and  operating  a  railroad  in 

this  state." 

Mo.  Rev.  SUt.  1900,  SS  1163,  1880,  2666; 
Booth,  Street  Railroads,  {  1,  p.  2;  Rudcert 
V.  Grand  Ave.  R.  Co.  103  Mo.  260,  63  8.  W. 
814;  Williams  v.  City  Electric  Street  R.  Co. 
41  Fed.  556;  2  Beach,  Priv.  Corp.  S  403. 
pp.  604,  065  ;  8t.  Louis  d  M.  River  R.  Co. 
V.  Kirhwood,  159  Mo.  239,  63  L.  R.  A.  300„ 
60  S.  W.  110;  8t.  Louis  Bolt  d  Iron  Co.  v. 
Donahoe,  3  Mo.  App.  559;  Manhattan  Trust 
Co.  V.  Sioua  City  Cable  R.  Co.  68  Fed.  82 ; 
Powell  V.  Shencood,  162  Mo.  605,  63  S.  W. 
485;  Fviik  V.  St.  Paul  City  R.  Co.  61  Minn. 
435,  29  L.  R.  A.  208,  63  N.  W.  1099;  TKomp- 
son-Houston  Electric  Co.  v.  Simon,  20  Or. 
60,  10  L.  R.  A.  251,  25  Pac.  147. 

The  existence,  g^us,  species,  individual- 
ity, privileges,  powers,  duties,  and  liabili- 
ties of  this  respondent,  all  depend  upon  the 
legislative  act  which  gave  it  birth,  and  not 
upon  its  own  voluntary  action  or  nonaction. 

Pennsylvania  R.  Co.  v.  Canal  Comrs.  21 
Pa.  9;  Millvale  v.  Evergreen  R.  Co.  131  Pa- 
1,  7  L.  R.  A.  389,  18  Atl.  993. 

Respondmt  may  not  incorporate  under  a 
law,  take  caste  or  color  from  the  law,  avail 
itself  of  it^  benetitM.  but  relieve  itself  of 
itH  burdens. 

8t.  Louis  <e  M.  Rircr  R.  Co.  v.  Kirkaood, 
159  Mo.  254,  53  L.  R.  A.  300,  60  S.  W.  110. 

Messrs.  MeKeichan  ft  Watts  and 
Robert  A.  Holland,  Jr.,  for  respondent: 

The  act  of  the  legislature  of  Missouri  of 
February  9,  1897,  commonly  known  as  the 
fcHow-servant  act,  does  not  apply  to  street 
railroads. 

Funk  v.  Bt.  Paul  City  R.  Co.  61  Minn. 
435,  29  L.  R.  A.  208,  63  N.  W.  1099;  Front 

Street  Cable  R.  Co.  v.  Johnson,  2  Wash.  112, 
11  L.  R.  A.  693,  25  Pac.  1084;  Louismlle 
rf  P.  R.  Co.  V.  Ijouisville  City  R.  Co.  2  Ehiv. 
175;  Manhattan  Trust  Co.  v.  Sioujt  City 
Cable  R.  Co.  68  Fed.  82;  Byrne  v.  Kansas 
City,  Ft.  8.  d  M.  R.  Co.  24  L.  R.  A.  693. 
9  C.  C.  A.  666,  22  U.  S.  App.  220,  61  Fed. 
005;  Sears  v.  MarshaUtoxcn  Street  R.  Co. 
65  Iowa,  742,  23  N.  W.  150;  Massachusetts 
Loan  <E  T.  Co.  v.  Hamilton,  32  C.  C.  A.  46, 
59  U.  S.  App.  ^03,  88  Fed.  588;  Booth, 
Street  Railroads,  2;  Thompson-Houston 
Electric  Co.  v.  Simon,  20  Or.  60,  10  L.  R.  A. 
251,  25  Pac.  147;  Nichols  v.  Ann  Arbor  d 
r.  Street  R,  Co.  87  Mich.  361,  16  L.  R.  A. 
371,  49  N.  W.  538. 

Hogan  was  not  a  vice  principal,  certainly 
not  with  respect  to  the  duties  that  he  Tpai- 
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formed  «s  a  "itaTter*'  at  Sixth  and  Locust 
streets. 

Orattis  v.  Kansat  City,  P.  d  6.  R.  Co. 
153  Mo.  380,  48  L.  B.  A.  389,  56  S.  W.  108; 
Murray  v.  St.  LouU  Cable  d  W.  B.  Co.  98 
Mo.  673.  6  L.  R.  A.  735.  12  S.  W.  252; 
^rland  v.  Miaaouri,  K.  £  T.  R.  Co.  86  Mo. 
App.  670. 

There  was  no  causal  connection  between 
the  direction  given  by  Hc^an  and  the  inju- 
ries received  by  plaintiff. 

Goodrich  v.  Kansas  City,  C.  d  B.  R.  Co. 
152  Mo.  222,  53  S.  W.  917;  Oraney  v.  8t. 
iMwis,  I.  M.  d  H.  R.  Co.  157  Mo.  606,  50  L. 
R.  A.  153.  57  S.  W.  276. 

Valliant,  J.,  delivered  the  opinion  of  the 
■court: 

1.  Th«re  is  nothing  in  the  case  to  justify 
-a  conclusion  that  the  car  starter  was  a  vice 
principal  of  the  defendant.  He  had  certnin 
duties  to  perfomi.  and  in  that  his  word  was 
the  word  of  the  master  to  his  fellow  serv- 
ants; and  if  they  refused  to  obey  him  in 
that  particular  they,  were,  on  being  reported 
to  the  manager,  liable  to  be  suspended.  But 
«ach  of  the  other  sen'anta  had  his  peculiar 
duty  to  perform,  and  in  which  his  word  was 
that  of  the  master.  The  conductor,  by  word 
-or  signal  to  the  motorman,  orders,  him  to 
start  or  stop  the  car;  and  if  he  should  re- 
fuse to  obey,  and  the. fact  was  reported  to 
the  manager,  doubtless  he  would  be  disci- 
pliued.  And  there  may  be  events  in  the 
-operation  of  the  car  when  the  motorman, 
may  be  in  duty  boimd  to  give  orders  to  the' 
■oonduetor,  which  he  is  to  obey.  But  it 
would  never  be  contended  that  the  conduct- 
or and  motorman  were  not  fellow  aervantn. 
And  so  is  a  car  stai-ter,  who  has  no  mo're 
authority  than  this  man  had,  the  fellow 
servant  of  the  conductor  and  motorman. 
AIthon|^  the  nurtainnan,  in  seeming  obedi- 
«nce  to  the  order  of  the  car  starter,  did  a 
nesligent  act,  yet  the  car  starter  did  not 
order  him  to  do  what  he  did.  The  order 
wft«  to  move  the  cur  forward  so  nn  to  clear 
the  switch.  That  was  a  proper  thing  to  do, 
and  could  have  been  done  in  a  proper  man- 
ner. The  argument  is  made  that  the  order 
should  not  have  been  given  at  the  instant 
Ae  conductor  was  in  tlie  act  of  readjusting 
the  trolley.  Assuming,  as  we  should,  that 
the  car  starter  saw  what  the  conductor  was 
diHng  when  he  gave  the  order,  still  the  order 
did  not  mean  that  the  motorman  should 
move  the  car  with  the  trolley  off,  which 
ivould  have  been  impossible,  but  that  he 
$>hould  do  it  in  a  proper  way.  The  negli- 
gence was  in  the  act  of  the  motorman  at- 
tempting to  execute  the  orders  without  look- 
ing to  see  what  the  conductor  was  doing, 
and  in  removing  the  contn^er  and  starting 
to  the.otiier  end  of  the  car  without  closing 
the  apparatus  against  the  current  which  he 
was  DMind  to  know  wonld  nass  into  the  ma- 
chinery as  soon  as  the  trolley  should  touch 
the  wire.  We  do  not  perceive  any  negli- 
sence  in  the  act  of  the  car  starter,  but  un- 
doubtedly the  act  of  the  ifiotorman  was  neg- 
ligence; and,  if  the  defendant  is  liable  to 
the  plaintiff  for  the  negligence  of  his  fellow 
iil  L.  R.  A. 


servant,  the  trial  court  eriied  in  giving  the 
instruction  which  forced  the  nonsuit.  This 
brings  us  to  the  main  question  in  the  case. 

2.  The  general  assembly  passed  an  act 
which  was  approved  February  0,  1807  (Acts 
1897,  p.  06)  tne  Ist  section  of  which  (being 
now  §  2873,  Rev.  Stat.  1890)  is:  "That 
every  railroad  corporation  owning  or  oper- 
ating a  railroad  in  this  state  shall  be  lia- 
ble for  all  damages  sustained  by  any  agent 
or  servant  thereof  while  engaged  in  the 
work  of  operating  such  railroad  by  reason 
of  che  n^ligence  of  any  other  agent  or  serv- 
ant thereof:  Provided,  that  it  may  be  shown 
in  defrase  that  tiie  person  injured  was 
^il^  of  negligence  contributing  as  a  prox- 
imate cause  to  produce  the  injury."  The 
□uestion  is,  Does  that  statute  apply  to  the 
aefendant,  which  claims  to  be  a  corporation 
owning  or  operating  a  street  railroad,  and 
to  its  servants  engaged  in  the  work  of  oper- 
ating such  street  railroad? 

(a)  Appellant's  first  point  is  that  the  de- 
fendant is  not  a  street  railroad  corporation, 
but  that  it  is  a  railroad  corporation,  in 
the  fullest  sense  of  the  word,  possessing  all 
the  corporate  powers  of  such.  The  defend- 
ant's charter,  in  evidence,  shows  that  to  be 
the  fact.  To  this  point  appellant's  main  ar- 
gument is  addressed.  It  is  urged  that  not 
only  has  the  defendant  such  corporate  pow- 
ers granted  by  its  charter,  but  that  it  has 
asserted  them  in  court,  and  has  been  permit- 
ted to  exercise  the  ri^t  of  «ninent  d<Bnain; 
that  in  a  suit  which  reached  this  court  it 
was  heard  to  say  that  it  was  a  railroad  cor- 
poration of  general  powers  and  duties,  and, 
as  such,  that  it  nould  not  be  restricted,  nor 
could  it  by  contract  restrict  itself,  to  the 
carrying  of  passengers  only.  St.  Louis  6. 
M.  River  It.  Co.  v.  Kirkicood,  169  Mo.  230, 
53  L.  R.  A.  300,  60  S.  W.  110.  And  the  ar- 
giunent  is  pressed  that  defendant  cannot  be 
heard  to  claim  the  rights,  yet  deny  the  lia- 
bilities, of  a  general  railroad  corporation. 
Referring  to  the  case  just  cited  (St.  Louii 
d  M.  River  R.  Co.  v.  Kirkviood),  in  which 
this  defendant  asserted  its  powers  aa  a  gen- 
eral railroad  corporation,  and  resisted  the 
effort  of  the  city  of  Kirkwood  to  restrict  it 
to  the  dimensions  of  a  street  railroad  con: 
pany.  we  find  that  this  court  did  not  sus- 
tain the  company  in  its  assertion;  bnt,  on 
the  contrary-,  the  court,  per  Gantt,  J.,  said: 
"We  think  tlie  facts  in  evidence  constituted 
plaintiff,  so  far  as  the  city  of  Kirkwood  is 
concerned,  a  street  railway,  with  the  riglit 
to  transport  passengers  only."  That  essen- 
tial differences  exist  between  railroads  a:id 
street  railroads  is  recognized  by  the  Iearm*d 
counsel  for  appellant  in  their  briefs.  They 
review  the  cases  and  texts  cited  in  the 
briefs  for  respondent,  and  cito  many  in  their 
own  briefs,  showing  the  recognized  differ- 
ences, and  mark  the  points  that  distinguish 
the  one  kind  from  the  other;  but  th<^'  an- 
swer all  that  those  law  writers  say  on  ^hat 
subject  by  saying  that  this  is  not  a  street 
railroad  company,  but  it  is  a  railroad  com- 
pany, in  its  broadest  sense  of  the  term.,  be- 
cause its  charter  so  declares,  because  it  wa^ 
incorporated  under  article  2  of  chapter  42. 
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Rev.  Stat.  188Q  (Rev.  Stat.  1899,  art. 
2,  chap.  12),  and  not  under  arti- 
cle 8  of  the  same  chapter,  under  which 
street  railroad  companies  at  the  date  Avere 
usually  incorporated;  and  they  say,  refer- 
ring to  a  corporation  organized  under  arti- 
cle 8:  "When  a  corporation  so  or^nized, 
Mid  actually  con  fining  itself  to  the  techni- 
cal street  railway  business,  is  sough',  to  be 
held  amenable  to  the  fellow  Bcrvant  act,  it 
will  be  time  enough  for  thia  court  to  de- 
cide that  question."  The  argument  of  the 
learned  counsel  for  appellant  proves  this 
proposition,  viz.:  The  defendant,  having 
ita  charter  acquired  and  assumed  all  the 
rights  and  privileges  appertaining  to  a  gen- 
eral railroad  corporation  as  such,  is  bound 
to  assume,  also,  all  the  duties  and  burdens 
imposed  by  law  on  a  general  railroad  cor- 
poration as  such.  If,  uierefore,  our  fellow- 
servant  statute  imposes  on  every  railroad 
corporation  having  the  charter  powers  given 
in  article  2,  chap.  12,  Rev.  Stat.  1899,  lia- 
bility for  injury  to  any  one  of  its  servants 
through  the  negligence  of  his  fellow  servant, 
and  if  the  statute,  so  construed,  is  constitu- 
tional, then  thia  defendant  is  liable  in  this 
case.  And  so  it  would  be,  if  that  were  the 
law,  legardleSB  of  the  particular  business 
the  corporation  was  engaged  in  at  the  time, 
or  of  the  kind  of  work  the  injured  servant 
and  his  fellow  servant  were  doing.  If  the 
corporation,  on  its  own  account,  was  erect- 
ing a  depot  building,  and  a  carpenter  en- 
gaged  in  the  work  was  injured  throu^  the 
negligence  of  another  carpenter  in  the  stune 
■work,  both  being  employees  of  the  company, 
the  company,  on  that  theoiy,  would  be  lia- 
ble. In  such  case  it  would  not  avail  the 
company,  when  sued,  to  say:  "We  were  not 
at  that  time  engaged  in  an  operati<m  pecu- 
liar to  a  general  railroad  corporation.  We 
were  building  a  house,  conducting  the  work 
in  manner  like  any  other  house  builder 
would  do,  and  our  employees  were  not  sub- 
ject to  any  greater  or  different  risk  than 
other  carpenters  in  like  work."  For  to  all 
tiiat,  on  appellant's  theory,  the  conclusive 
answer  would  be:  "Your  charter  deter- 
mines your  character,  and  fixes  your  rela- 
tion to  the  .  fellow-servant  statute."  But 
that  cannot  be  the  law.  Our  fellow-serv- 
ant act  itself  draws  a  distinction  which  ap- 
pellant's argument  overlooks.  It  does  not 
impoee  the  liability  on  railroad  eorporatimis 
because  thev  are  railroad  corporations,  nor 
does  it  apply  to  them  without  reference  to 
the  business  in  which  they  are  in  fact  en- 
gaged, nor  to  their  employees  in  every  ca- 
pacity. The  language  of  the  statute  is: 
"Every  railroad  corporation  owning  or  ojjer- 
ating  a  railroad  in  this  state  shall  be  liable 
for  all  damages  sustained  by  any  agent  or 
servant  thereof  while  engaged  in  the  work 
of  operating  such  railroad  by  reaeon,"  etc. 
Thus  we  see  that  by  the  very  words  of  the 
statute  the  liability  is  not  imposed  on  rail- 
road corporations  quia  railroad  corpora- 
tions, but  on  concerns  that  own  and  operate 
railroads  in  thia  state;  and  the  liability  is 
not  for  damages  sustained  by  any  servant 
of  the  company,  but  only  by  a  servant  en- 
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gaged  in  the  work  of  operating  such  road. 
From  this  it  is  clear  that  the  lawmakers 
had  in  mind  the  kind  of  work  in  which  the 
men  whom  they  aimed  to  protect  were  en- 
gaged. The  peculiar  character  of  the  work 
of  operating  a  railroad  was,  to  the  minds  of 
the  lawmakers,  the  raason  for  making  a  pe- 
culiar class  of  the  men  engaged  in  that 
work,  and  affording  them  relief  not  afforded 
to  other  hired  servants,  and  imposing  aa 
their  employers  a  liability  not  imposed  on 
other  masters.  It  is  the  peculiar  character 
of  the  work  that  justifies  the  statute  in  the 
eyes  of  the  Constitution,  and  it  is  upon  that 
ground  alone  that  its  validity  has  been  up- 
held. It  is  the  condition,  and  not  the  the- 
ory, that  justifies  the  law.  Thia  law  ap> 
phes  to  a  mast^  who,  as  a  matter  of  fact» 
owns  or  operates  a  railroad,  and  to  a  serv- 
ant who,  as  a  matter  of  fact,  is  engaged  is 
its  work  of  operating  that  railroad.  It  ap- 
plies to  no  other  master,  to  no  other  serr- 
ant. 

The  businees  in  which  the  corporation 
was  engaged  may  have  been  such  as  its 
charter  did  not  authorize.  Still,  when  the 
attempt  is  made  to  bring  the  act  within  the 
scope  of  this  statute,  the  question  is  not 
What  was  the  company  authorized  to  dof 
but.  What  in  fact  was  it  doing?  and.  In 
what  work  was  the  injured  servant  en- 
gaged ?  The  charter  gives  no  answer  to 
those  questions.  It  is  conclusive  evidence 
of  what  the  company  had  a  right  to  do,  but 
it  is  no  evidence  of  what  in  fact  it  was  do- 
ing. Whether,  under  its  diarter,  defendant 
could  lawfully  engage  in  the  street-railroad 
business,  is  a  question  betwem  the  state  and 
the  defendant.  It  is  not  in  this  case.  If, 
therefore,  a  corporation  and  its  servants, 
who,  as  a  matter  of  fact,  are  engaged  only 
in  operating  a  street  railroad,  are  not  cov- 
ered by  the  fetlow-servant  statute,  then  the 
fact  that  the  charter  of  the  corporation  au- 
thorizes it  to  own  and  operate  a  trunk-line 
steam  railroad  will  not  Wing  them  within 
the  statute,  nor  estop  the  corporation  from 
showing  the  fact.  The  facts  of  this  case  af- 
ford an  illustration  of  this  principle.  The 
evidence  shows  that  from  Sixth  to  Forty- 
First  street,  a  distance  perhaps  of  3  miles, 
through  a  densely  populated  portion  of  the 
city,  this  defendant  operated  its  cars  over 
the  same  tracks  over  which  the  Suburban 
CSompany  oporated  its  ears,  and  the  can  of 
both  companies  were  operated  in  the  same 
manner.  The  only  means  by  which  the  cara 
of  one  company  could  be  distinguished  from 
those  of  the  other  was  that  the  defendant's 
cars  were  red,  while  those  of  the  Suburban 
Company  were  yellow.  It  was  against  a 
a  yellow  car  that  this  car  of  defendant's 
wa's  crushed,  inflicting  the  injuries  on  the 
plaintiff.  It  could  just  as  well  have  been 
the  yellow  car  that  was  crushed  against  the 
other,  and  the  conductor  of  the  yellow  car 
injured  by  the  negligence  of  that  motorman. 
And  suppose  that  had  been  the  case;  could 
we  say  that  the  Suburban  Company  was  not 
liable,  because  its  charter  called  for  a  street 
railway,  while  the  defendant,  in  like  cir- 
cunutances,  was  liablci  because  its  charter 
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called  for  a  r^ular  steam  railroad?  Where 
there  are  two  concernB  engaged  in  precisely 
the  same  busiaesB,  and  both  conducting  it 
in  precisely  the  same  manner,  a  statute 
which  would  undertake  to  impose  a  liabil- 
ity on  the  one,  and  not  on  the  other,  could 
not  be  sustained  in  the  face  of  either  our 
state  or  our  Federal  Constitution.  The  de- 
fendant's charter  is, not  decisive  of  this  case. 

(b)  The  question  remaining  to  be  consid- 
ered is,  Doe^  the  fellow-servant  statute  ap- 
ply to  concerns  operating  street  railroads, 
and  to  their  serrants  engaged  in  that  work? 
In  pursuing  this  inquiry,  we  must  keep  in 
mind  the  fact  that  we  are  dealing  with  an 
act  of  class  legislation  that  marks  off  cer- 
tain employers  of  men,  and  imposes  on  them 
a  liability  for  injuries  to  their  servants  un- 
der certain  circumstances  which  is  not  im- 
posed on  other  masters;  and  we  must  re- 
member that  there  is  a  reason  that  justifies 
that  class .  discrimination,  and  that  a  case, 
to  fall  within  the  operation  of  the  statute^ 
must  come  within  its  reason. 

It  is  conceded  that  the  term  "railroad," 
when  used  in  a  statute,  does  not  always  in- 
clude in  its  meaning  a  street  railroad.  The 
learned  counsel  for  appellant,  in  their  brief, 
say:  "For  some  purposes  the  law  recc«- 
nizes  several  species  of  railroads  and  rail- 
road companies,  and  recognizes  a  distinc- 
tion between  a  railroad  and  a  street  rail- 
road. Statutes  using  the  general  term 
'railroad'  may  or  may  not  apply  to  a  street 
railroad."  That  is  undoubtedly  the  law, 
and  therefore,  when  the  word  "railroad"  is 
used  in  a  statute,  if  we  want  to  know  if  it 
is  intended  to  embrace  in  its  meaning  a 
street  railroad,  we  must  look  at  the  connec- 
tion in  which  it  is  used. 

In  support  of  the  contention  that  street 
railroads  are  included  in  the  scope  of  the 
fellow-eervaiit  statute,  we  are  referred  to 
Bt.  Louis  Bolt  d  Iron  Co.  v.  Donahoe,  3  Mo. 
App.  559,  and  Koken  Iron  Works  v.  Robert- 
son Ave.  R.  Co.  141  Mo.  228,  44  S.  W.  269. 
Those  two  cases  decide  that  the  statute 
giving  contractors  and  material  men  a  me- 
chanic's lien  on  the  property  of  railroad 
companies  for  their  labor  and  materials  en- 
tering into  the  construction  of  the  roads  ap- 
plies to  street  railroad  companies.  Al- 
thou^  the  mechanic's  lien  law  is  to  some 
extent  class  l^slation,  yet  the  lines  cir- 
cumscribing the  class  or  classes  embraced 
within  it  are  by  no  means  as  closely  drawn 
as  in  the  statute  now  in  question.  There 
was  no  reason  seen  in  those  cases  for  a  leg- 
islative policy  that  would  give  a  mechanic 
or  material  man  who  should  contribute  to 
the  building  of  a  steam  railroad  a  lien  for 
the  value  of  his  work  or  materials,  and  not 
give  a  like  remedy  to  men  who  should  build 
or  furnish  materials  to  build  a  street  rail- 
road. In  the  first  of  those  cases  the  court, 
per  Bakewell,  said:  "It  is  also  a  fact  that 
acts  of  the  legislature  may  be  passed,  and 
that  sections  of  certain  laws  are  to  be 
found,  in  which  railroads  are  spoken  of,  and 
when  it  is  quite  clear,  nevertheless,  that 
street  railroads  are  not  meant."  But,  after 
recognizing  that  such  distinctions  existed, 
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the  court,  with  reference  to  the  mechanic's 
lien  statute  then  in  hand,  said:  "We  can 
see  no  reason  for  giving  the  remedy  provid- 
ed in  this  act  in  the  case  of  one  railroad 
which  would  not  equally  apply  to  every 
other  railroad."  That  is  to  say,  that  the 
reason  upon  which  that  statute  was  found- 
ed was  in  every  way  as  applicable  to  one 
kind  of  railroad  as  to  another.  In  the  sec- 
ond of  those  two  cases  {Koken  Iron  Worka 
V.  Robertson  Ave.  B.  Co.),  which  was  also 
a  mechanic's  lien,  case^  this  court  referred 
to  the  first  case  with  approval,  and  per  Bar- 
clay, J.,  said:  "When  we  bring  into  view 
the  various  statutes  affording  liens  for  ma- 
terials or  labor  furnished  for  the  improve- 
ment of  land,  and  consider  the  broad  ob- 
jects sought  by  such  legislation,  it  seems 
clear  that  street  railroads  were  not  intend- 
ed to  be  exempt  from  liability  to  respond  to 
such  lien  claims  in  a  proper  case."  The 
first  of  those  cases  was  decided  a  good  many 
years  ago,  when  the  only  street  railroads  in 
the  city  were  horse  railroads,  and  it  was  a 
horse  railroad  that  the  court  was  discussing. 
The  court  saw  no  difference  between  a  horse 
railroad  and  a  steam  railroad,  so  far  as  the 
mechanic's  lien  law  was  concerned,  and  we 
see  none;  but,  if  that  case  is  authority  for 
construing  the  fellow-servant  statute  to  in- 
clude streiet  railroads,  it  would  be  equiva- 
lent to  saying  that  the  reason  upon  which 
the  fellow-servant  statute  is  founded  applies 
as  well  to  horse  railroads  as  to  steam  rail- 
roads. . 

Appellant's  cause  in  this  court  has  not 
lacked  for  ability  and  industry  of  counsel. 
They  have  favored  us  with  three  separate 
briefs,  showing  zealous  research  and  learn- 
ing, yet  they  have  given  us  on  this  point 
reference  to  only  those  two  cases.  They  re- 
fer, also,  to  S  1163.  Rev.  Stat.  1899:  "The 
term  'railroad  corporation'  contained  in  this 
chapter  shall  be  deemed  and  taken  to  mean 
all  corporations,  companies,  or  individuals, 
now  owning  or  operating,  or  which  may 
hereafter  own  or  operate,  any  railroad  in 
this  state."  But  that  section  of  the  stat- 
ute does  not  reach  this  question.  It  is  con- 
ceded that  the  defendant  is  a  railroad  cor- 
poration, and  Uiat  it  is  operating  a  railroad, 
but  the  contmtion  is  that  the  kind  of  rail- 
road it  is  operating  is  not  the  kind  referred 
to  in  the  fellow-servant  statute.  The  sec- 
tion just  quoted  throws  no  light  on  that 
subject.  We  have  a  statute  (Rev.  Stat. 
1899,  S  1953)  making  it  a  felony  to  place  an 
obstruction  upon,  or  to  tear  up,  a  railroad 
track  with  intent  to  ohstmct  the  passage  of 
a  car  or  cars  thereon,  and  under  that  stat- 
ute men  have  been  convicted,  with  the  af- 
firmance of  this  court,  for  attempting  to 
blow  up  with  dynamite  a  passenger  car  on 
a  street  railroad.  State  v.  Brennan,  164 
Mo.  487,  65  S.  W.  325;  State  v.  Northtcay, 
164  Mo.  613,  65  S.  W.  331.  It  is  also  made 
a  misdemeanor  (S  1956)  to  throw  a  stone 
or  other  missile  into  or  at  a  train  or  car 
or  locomotive,  and  our  St.  Louis  court  of 
appeals  has  held  ihat  the  offense  was  com- 
mitted by  throwing  a  stone  at  a  car  on  a 
street  railroad.   State  v.  Lang,  14  Mo.  A.'pp. 
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247.  Although  those  are  penal  statuteB, 
ajad  therefore  to  be  strictly  construed,  yet, 
'with  the  strictest  construction,  it  is  impos- 
sible to  see  any  sound  reason  why  the; 
should  not  aj^l^  to  persons  maliciously 
threatening  \he  lives  and  safety  of  passen- 
gers in  a  street  car,  as  well  as  in  a  car 
on  a  steam  railroad.  The  danger  against 
which  those  statutes  were  aimed  were  not 
that  which  might  result  from  mismanage- 
ment within,  out  from  felonious  assault 
without.  The  danger  to  the  life  of  the  pas- 
senger from  such  source  in  the  street  car  is 
exactly  of  the  same  nature  as  that  to  the 
life  of  the  passenger  on  the  car  of  the  steam 
railroad.  The  difference,  if  any,  is  only  in 
•degree,  and  such  difference  is  not  (rt>Tioiis. 
But  neither  the  mechanic's  lien  law  nor  the 
penal  statutes  just  quoted  rest  for  their  ctm- 
Btitutitmality  on  sue))  narrow  grounds  as 
■does  the  fellow-servant  act, — grounds  that 
were  earnestly  contested  until  the  question 
was  finally  decidetl.  T1h>  fureguing  are  the 
-only  Missouri  decisions  to  which  our  atten- 
tim  has  been  drawn  that  can  be  said  to 
hear  on  the  question  at  all.  and  they  are 
•clearly  distinguishable  from  the  case  at  bar. 

Before  personn  or  corporations  can  be 
marked  out  for  class  legislation,  there  must 
be  in  them,  or  in  their  business  or  property, 
some  peculiar  characteristic  that,  in  the 
judgment  of  the  lawmakers,  justifies  the 
-distinetinn.  State  v.  lAiomia,  115  Mo.  307. 
21  L.  K.  A.  78!).  22  W.  \V.  350.  At  art  of 
class  leKHlation,  to  stand  in  the  face  of  the 
'Constitution,  must  include  all  who  belong 
to  the  class, —  not  all  who  Ijear  similarity 
in  some  characteristic  to  those  included,  but 
■11  who  cannot  be  distinguished  from  them 
in  that  particular  characteristic  which  jus- 
tifies the  act.  And  it  must  inchide  none 
who  do  not  belong  to  the  class,  for,  if  the 
legislature  must  resort  to  the  peculiarity  of 
"the  business  in  which  corporations  orerat- 
ing  steam  railroads  are  engaged  to  find  jus- 
iincntion  for  the  act  in  the  eyes  of  the  Oon- 
sUtution.  it  must  limit  the  act  to  those  in 
whose  business,  is  the  same  peculiarity 
found.  \\  hen  the  validity  of  such  an  act  is 
in  question  the  courts  will  look  into  the  na- 
ture of  the  class  to  see  if  it  possesses  pecu- 
liar features  which  might  reasonably  call  for 
legislative  action,  but  beyond  that  they  will 
not  interfere  vntii  the  policy  of  the  legisla- 
ture. In  the  statute  we  are  now  consider- 
ing the  legislature  hag  marked  out  railroad 
corporations  owning  or  operating  railroads, 
and  their  employees  engaged  in  the  opera- 
tion of  their  railroads,  and  has  made  a  law 
applicable  to  them  as  a  class.  We  must 
look  into  the  nature  of  the  business  thus 
distinguished,  and  ascertain  what  there  is 
in  it  that  justifies  the  act,  and  what  object 
the  legislature  had  in  view  in  making  the 
law.  Then  if  we  find  that  the  strci't-rail- 
rood  business  is  of  the  same  nature,  and  the 
men  engaged  in  that  business  am  within  the 
■class  intaided  by  the  It^slnture,  ive  must 
•decide  this  case  in  appellant's  favor. 

In  1874  Kansas  enacted  n  f  el  low-servant 
law  applicable  to  railroad  corporation^ 
alone,  and  verv  oimilnr  to  our  iirt  of  1897. 
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The  constitutionality  of  the  act  was  contest- 
ed upon  the  ground  that  it  wa-t  class  1^- 
islation,  but  the  Suprane  Court  of  the 
United  States,  in  Missouri  P.  B.  Co.  y. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8  Sup. 
Ct.  Bep.  1161,  in  deciding  the  questiim,  said : 
"But  the  hazardous  character  of  the  busi- 
ness of  operating  &  railway  would  seem  to 
call  for  special  l^slation  with  respect  to 
railroad  corporations,  having  for  its  object 
the  protection  of  their  employees  as  well  as 
the  safety  of  the  public.  The  business  of 
other  corporations  is  not  subject  to  similar 
dangers  to  their  employees,  and  no  objec- 
tions, therefore,  can  be  made  to  the  legisla* 
tion  on  the  ground  of  its  miUcing  an  unjuHt 
discrimination.**  There  was  no  question  in 
that  case  as  to  the  application  of  the  stat- 
ute to  any  other  than  a  corporation  operat- 
ing a  steam  railroad.  What  is  there  said 
of  the  peculiar  harard  of  the  business  to 
justify  the  statute  refers  to  steam  railroads. 

In  1887.  Minnesota  enacted  a  fellow-serv- 
ant statute,  of  which  ours  is  almost  a  lit- 
eral copy.  The  supreme  court  of  that  state 
in  June,  1895,  had  for  decision  the  very 
question  now  before  us,  in  Funk  v.  St.  Pavl 
City  R.  Co.  61  Minn.  435,  29  L.  R.  A.  208. 
63  N.  W.  1099.  As  the  decision  of  that 
court  construing  its  statute  wasi  rendered 
nearly  two  years  before  our  statute,  in  al- 
most'the  same  words,  was  enacted,  we  may 
presume  that  our  legislature  was  aware  nf 
the  interpretatitm  that  court  put  upon  it. 
That  court,  in  two  able  opinion:)  in  tJie  case, 
held  the  statute  did  not  include  street  rail- 
roads. The  court,  per  Buck,  .).,  snid;  "It 
is  a  matter  of  common  knowledge  that  ntret^ 
cars  operated  by  cable  or  electricity  are 
more  readily  managed  than  those  operated 
by  steam,  where  long  passenger  and  freight 
trains,  with  their  weight  and  niottientum, 
are  not  so  easily  controlled.  Street  oars  are 
generally  run  separately,  rarely  with  more 
than  two  or  three  coupled  together,  and 
ther^  is  but  little  danger  of  collision.  They 
do  not  run  so  rapidly,  their  movements  are 
easily  and  quickly  checked,  and  the  road- 
beds are  constructed  upon  level  or  graded 
streets,  without  deep  cuts,  and  penprally 
lighted.  Nor  do  street  railways  c-ari  y 
freight.  The  greatest  railroad  hazard  and 
danger  of  personal  injury  to  railroad  em- 
ployees arises  from  operating  freight  trains. 
.  .  .  Especially  is  the  danger  in  coupling 
freight  cars  entirely  absent."  And  in  the 
same  opinion  it  is  said:  "If  we  were  to 
hold  that  the  term  'railroad,'  in  the  law  of 
1887  ['L&v/fi  1887,  chap.  13,  p.  69],  applied 
to  street  railways,  because  the  word  is 
broad  enough  to  cover  all  roads  construct- 
ed of  iron  or  steel  rails  for  wheels  of  cars 
to  run  upon,  we  see  no  reason  why  it  should 
not  be  so  construed  whenever  found  in  the 
other  legislation  of  this  state,"  Then  the 
court  goes  on  to  mention  some  of  the  re- 
quirements of  other  statutes  in  that  state 
referring  to  railroads,  which  it  is  manifest 
werw  not  designed  to  apply  to  street  rail- 
roads. And  the  same  is  true  of  our  stat- 
utes in  general  relating  to  railroads.  In  a 
separate  concurring  opinion  by  Mitt^U,  J., 
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in  that  ease,  it  is  said:  "The  differmce  in 
■conditions  affecting  the  risks  to  which  em- 
ployees are  exposed  is  sufficiently  substan- 
tial to  authorize  the  legislature  to  make  the 
law  applicable  to  ordinary  commercial  rail- 
roads alone,  and  furnishes,  ia  my  judgment, 
■mmple  reason  for  concluding  that  they  so 
intended,  and  that  they  used  the  word  'rail- 
Toad'  in  its  ordinary,  popular  sense,  and  in 
the  sense  in  which  Uiey  themselves  had  gen- 
erally used  it  in  other  statutes."  We  have 
felt  justified  in  quoting  at  length  from  the 
opinions  in  that  case  because  they  were 
dealing  with  precisely  the  same  question 
that  is  now  t>efore  us,  and  construing  a 
statute  of  their  own  which  we  afterwards 
copied.  That  is  the  only  case  to  which  we 
liave  been  referred  where  the  question  as  to 
whether  street  railroads  were  included  in  a 
tellow-servant  act  like  ours  was  decided; 
■but  there  are  many  cases,  referred  to  in  the 
briefs  of  counsel,  arising  under  other  stat- 
utes, in  which  the  distinction  between  rail- 
loads  and  street  railroads  is  drawn,  and  the 
Heneral  doctrine  runs  through  thnn  all  that 
the  term  "railroad**  does  ntS  include  "street 
railroad,"  unless  so  Kpresaed,  or  necessa- 
rily understood  from  the  context;  that,  as 
A  rule,  the  term  means  steam  railroad  only, 
And  it  is  the  exception  when  it  means  street 
railroad. 

In  Arkansas  they  have  a  statute  author- 
izing a  city  to  grant  the  right  of  way 
through  its  atreete  "to  an^  railroad  com- 
pany," but  the  statute  requires  the  railroad 
'Company  to  pay  the  property  owners  the 
■damages  they  may  sustain  thereby.  In  Wil- 
Uama  t.  City  Eleotrio  Street  R.  Co.  41  Fed. 
■666,  it  was  decided  that  the  provisiMi  of  the 
statute  requiring  damages  to  the  property 
to  be  paid  did  not  apply  to  the  owners  of 
a  street  railroad.  The  court,  per  Caldwell, 
-J.,  said :  "The  difference  brtween  street 
railroads  and  railroads  for  general  traffic  is 
well  understood." 

In  Iowa  a  statute  made  a  judgment 
-against  "any  railway  corporation"  for  in- 
jury to  persons  or  property  a  lien  superior 
to  that  of  a  mortgage.  But  it  was  held 
{Manhatinn  Trust  Co.  v.  Sioux  City  Cable 
R.  Co.  68  Fed.  82)  that  it  did  liot  apply  to 
a.  street  railroad  company.  Mr.  Justice 
Shiras  delivered  the  opinion  of  the  court, 
in  which  he  said:  "It  cannot  be  ques- 
tioned, on  the  one  hand,  that  a  company  en- 
gaged in  operating  street  cars  upon  lines  of 
rails  laid  down  along  the  stre^'ts  of  a  town 
or  city,  for  the  transportation  of  passengers, 
is,  in  one  wnae,  a' railway  corporation,  nor, 
upon  the  other  hand,  that  there  is  a  marked 
-difference  and  recosnized  distinction  be- 
tween street  railway  lines  and  those  engaged 
in  the  general  passenger  and  freight  traffic 
■ot  the  country." 

In  Oregon  a  (tntute  gave  the  right  to  con- 
•demn  land  to  "all  railway  corporations,"  but 
It  was  held  that  that  did  not  include  street 
railway  conipmies.  Thompson- Houston  Elec- 
tric Co.  V.  Simon,  20  Or.  60.  10  L.  R.  A. 
251.  2>  Ppc.  147. 

Town  adopted  a  fellow-servant  law  ap- 
rplicable  only  to  railroad  companies  in  1862, 
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and  the  Iowa  court  has  recognized  the  nar- 
row constitutional  ground  on  which  the 
statute  stands,  and  has  been  careful  to  keep 
it  on  that  ground.  In  Deppe  v.  Chicago, 
R.  I.  <f  P.  R.  Go.  36  Iowa,  52,  the  court 
said :  "The  manifest  purpose  of  the  statute 
was  to  give  its  benefits  to  empli^ees  engaged 
in  the  hazardous  business  of  operating  rail- 
roads. When  thus  limited,  it  is  constitu- 
tional. When  extended  further,  it  becomes 
unconstitutional."  The  peculiar  hazardous 
business  of  operating  railroad  trains,  dis- 
tinguished from  other  kinds  of  business,  as 
the  ground  upon  which  the  statute  is 
founded,  is  emphasized  in  other  cases  in  the 
same  court.  B^raeder  v.  Chicago,  R.  I.  d 
P.  R.  Co.  41  Iowa,  344 ;  Stroble  v.  Chicago, 
M.  d  St.  p.  R.  Co.  70  Iowa,  565,  59  Am. 
Rep.  456,  31  N.  W.  63;  Sutler  v.  Chicago, 
B.  d  Q.  R.  Co.  87  Iowa,  206,  54  N.  W.  208; 
Larson  v.  Illinois  C.  R.  Co.  91  Iowa,  81,  53 
N.  W.  1076;  Akeaon  v.  Chicago,  B.  &  Q.  R. 
Co.  106  Iowa,  54,  75  N.  W.  676.  Although 
the  question  of  the  applicability  of  the  fel- 
low-servant statute  to  street  railroads  does 
not  seem  to  have  come  before  the  Iowa  court, 
yet  what  is  said  in  those  cases  as  to  the 
purpose  of  the  statute  leavra  us  to  infer  that 
^  it  would  place  men  engaged  in  operating 
1  street  cars  outside  of  the  pale  of  that 
I  statute. 

j  It  is  not  the  mere  fact  that  men  engaged 
I  in  operating  railroads  are  subjected  to  haz- 
ard that  has  called  forth  the  legislative 
action,  for  men  to  whom-  no  such  protection 
,  is  afforded  are  engaged  in  other  kinds  of 
i  business  that  are  nazardous  to  as  great  or 
I  greater  degree, — as,  for  example,  some  kinds 
iof  mining,  tunneling,  etc.;  but  it  is  the 
peculiar  nature  of  the  hazard  incident  to  the 
railroad  business  that  makes  the  foundation 
of  this  statute.  Reference  to  this  peculiar- 
ity runs  through  all  the  cases  sustaining  the 
validity  of  the  fellow--servant  statutes.  In 
Oulf,  O.  d  a.  F.  R.  Co.  T.  Bttia,  165  U.  S. 
150.  41  L.  ed.  666.  17  Sup.  Ct  Rep.  2S5, 
Mr.  Justice  Brewer  said ;  "The  business  in 
which  they  are  engaged  ia  of  a  peculiarly 
dangerous  nature,  and  the  legislature,  in 
the  exercise  of  its  police  powers,  may  justly 
require  many  things  to  be  done  by  them  in 
order  to  secure  life  and  property.  Fencing 
of  railroad  tracks,  the  use  of  safety  couplers, 
and  a  multitude  of  other  things,  easily  sug" 
gest  themselves."  In  Lavallee  v.  St.  PaWf 
M.  d  M.  R.  Co.  40  Minn.  249.  41  N.  W.  974, 
the  court  said :  "The  frequency  and  magni- 
tude of  the  dangers  to  which  those  employed 
in  operating  railroads  are  exposed;  the  diffi- 
culty, sometimes  impossibility,  of  escaping 
from  them,  with  any  amount  of  care,  when 
they  come;  the  fact  that  a  great  number  of 
men  are  empl<^ed,  co-operating  in  the  same 
work,  so  that  no  one  of  them  can  know  all 
the  others,  their  competency,  skill,  and  care, 
so  that  he  may  he  said  to  voluntarily  assume 
the  risk  arising  from  the  want  of  skill  or 
care  by  any  one  of  the  number, — are  suffi- 
cient renscnfl  for  applying  a  rule  of  liability 
on  the  part  of  the  employer  to  the  employee 
so  employed,  differmt  from  that  ordinarily 
applied  between  master  and  servant.  But 
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DO  just  reason  can  be  su^ested  why  such  | 
difference  should  be  founded,  not  on  the  j 
character  of  the  ^ployment,  nor  of  the  dan- 
gers to  which  those  employed  are  exposed, 
but  on  the  character  only  of  the  employer." 
In  Johnson  v.  8t.  Paul  <£  D.  R.  Co.  43  Minn. 
222,  8  L.  R.  A.  419,  45  N.  W.  156,  the  court 
was  considering  what  employees  were  with- 
in the  scope  <h  the  fellow-servant  statute, 
and  said:  "Therefore,  after  mature  con- 
sideratitm,  our  conclusion  is  that  if  any 
limitatitm  is  to  be  placed  by  the  courts  up- 
on the  application  of  this  statute  (and,  on 
constitutional  grounds,  there  must  be),  the 
only  one  which  will  furnish  any  definite  or 
logical  rule  is  to  hold  that  it  only  applies 
to  those  employees  who  are  exposed  to  the 
peculiar  hazards  incident  to  use  and  op- 
eration lA  railroads,  and  whose  injuries  are 
the  result  of  such  dangers." 

Men  engaged  in  the  operation  of  street 
railroads  are  exposed  to  hazards,  but  not  to 
the  peculiar  hazards  which  distinguish  men 
engaged  in  operating  steam  railroads,  and 
which  has  made  them  a  class  for  special 
l^slation.   In  1897i  when  this  law  was  en- 
acted, there  were  still  some  street  railroads 
in  this  state  operated  by  horse  power.  If 
the  law  applies  to  street  railroads  at  all,  it 
applies  to  street  railroads  of  all  kinds;  and,  ^ 
if  it  applies  to  them  now,  it  applied  to  them  I 
when  it  was  first  enacted,  and,  if  so,  then  \ 
there  was  no  difference  in  its  application  to 
the  driver  of  a  horse  car  and  a  brakeman  on 
a  freidit  train.   There  are  employments  at- 
tended with  even  greater  hazard  than  the 
operating  of  a  railroad,  but  men  engaged  in  j 
those  employments  are  not  included  in  this 
class,  because  the  hazard  is  not  of  the  same 
character.    And  there  are  men  in  the  em- ; 
ploy  of  railroad  corporations  who  are  not 
within  the  class  because  they  are  not  en- . 
gaged  in  operating  the  railroad.    Thus,  the 
lines  around  the  class  are  drawn,  and  men 
who  do  not  fill  the  description  are  not  with- 
in those  lines.  j 

Running  through  all  our  statutes  on  the  | 
subject  there    is    an    obvious    distinction  ^ 
shown  between  railroads  and  street  rail- 1 
roads.    No  one  can  read  article  2  of  chap- , 
ter  12,  Rev.  Stat.  1899,  and  gather  the  idea ; 
that  it  has  any  reference  to  street  railroads. ' 
Then  follows  article  3,  which   relates  to 
street  railroads  only.    The  very  fact  of  the 
frequent  use  of  the  tenn  "railroad"  in  our 
statutes  in  such  ccmnection  as  to  indicate 
that  the  legislature  understood  that  it  would 
be  taken,  as  a  matter  of  course,  to  mean  a 
steam  railroad,  shows  that  the  usual  use  of 
the  word  is  with  that  meaning,  and  when 
some  other  meaning  is  intended  some  addi- 
tional  word  is  used.    Thus,  5  1180,  Rev.' 
Stat.  1809:    "It  shall  be  the  duty  of  every, 
street  railway  company  or  corporation  oper- } 
ating  a  street  railway  across  the  tracks  of  a 
railroad  company  to  bring  its  cars  to  a  full 
stop  at  least  10  and  not  more  than  20  feet ' 
before  reaching  the  tracks  of  the  railroad 
company,  and  it  shall  be  the  duty  of  the 
conductor  or  some  other  employee  of  the 
street  railway  company,  to  go  forward  to 
the  tracks  of  such  railroad  company  for  the 
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purpose  of  ascertaining  whether  a  train  ia 
approaching  such  crossing."  In  that  con- 
nection the  word  "railroad"  is  brought  into 
sharp  contact  with  the  words  "street  rail- 
way," and  the  l^slature  took  it  for  grant- 
ed that  anyone  reading  the  section  would 
understand  that  "railroad"  meant  steam 
railroad,  and  therefore  did  not  add  any  word 
of  qualification  or  explanation.  In  the  Ses- 
sion Acts  of  1897,  p.  96,  is  iJiis  fellow-serv- 
ant law,  in  which  the  term  "every  railroad 
corporation"  is  used,  and  immediately  fol- 
lowing on  the  same  page  is  another  act,  ia 
these  words:  "The  railroads  of  this  st.it^ 
are  required  to  carry  peddling  cars  of  water- 
melons or  cantaloupes,  strawberries,  black- 
buries,  and  other  perishable  fruits,"  etc 
The  words  "railroads,"  in  the  latter  act,  ii> 
used  as  unqualifiedly  aa  the  word  "railroad" 
in  the  former,  yet  the  lawmakers  took  it  for 
granted  that  everyone  would  know  what  the 
word  "railroad"  meant.  Then  on  the  next 
page  of  the  same  book  there  is  an  act  hav- 
ing in  view  the  construction  of  a  street  rail- 
way, and  the  term  "street  railway"  is  used. 
The  title  to  article  2,  chap.  12,  is  "Railroa(£ 
companies."  That  to  article  3  is  "Street 
railroads."  Then  comes  article  4:  "Rail- 
road classiflcatitm.  Charges  —  Commis- 
sioners." The  1st  section  of  article  4  is: 
"All  railroads  in  the  state  of  Missouri  are 
hereby  divided  into  three  classes,  to  be- 
known  as  Class  A,  Class  B,  and  Class  C." 
Then  follow  definitions  of  the  classes,  and 
regulations  as  to  char^^  for  passengers  and 
freight,  duties  of  railroad  commissioners, 
etc.  Although  the  words  of  that  statute  are- 
"all  railroad  corporations  in  the  state  of 
Missouri,"  yet,  manifestly,  it  does  not  in- 
clude street  railroads.  Article  7  of  the  same 
chapter,  which  points  out  the  procedure  to- 
be  followed  in  condemning  private  property 
for  public  use,  refers  in  general  terms  to 
"any  road,  railroad,  telephone,  telegraph,  or 
other  corporation  created  under  the  laws  of 
this  state."  There  not  <mly  is  the  term 
"railroad  corporation"  used  in  unlimited 
form,  but  it  is  followed  by  the  still  more 
general  and  oompreihensive  term,  "other  cor- 
poration created  under  the  laws  of  thi» 
state,"  yet  no  street  railroad  chartered  un- 
der article  3  of  that  chapter  haa  ever  been 
accorded  the  right  of  eminent  domain.  Tlie 
only  right  of  way  such  corporation  cmi  ob- 
tain is  by  grant  from  the  city  over  ita 
streets,  or'by  grant  from  private  owners. 
5  1187,  Rev.  Stet.  1899.  There  are  many- 
other  sections  of  our  stetutes  referred  to  in 
the  briefs  of  the  learned  counsel  in  which 
the  term  "railroad"  or  "railroad  corpora- 
tion" is  used  without  qualifying  words,  yet 
manifestly  referring  only  to  steam  rail- 
roads, but  we  will  not  now  discuss  them,  be- 
cause this  opinion  is  alrea^  too  long.  In- 
almost  every  instance  where  street  railroads 
are  intended  in  our  statutes,  street  railroads 
are  named.  In  every  instance  where  steam 
railroads  are  intended,  the  word  "railroads"" 
only  is  used.  The  fellow-servant  law  of 
1897  does  not  designate  street  railroads  by- 
name, nor  by  any  words  necessarily  indicat- 
ing an  intration  to  include  them,  and,  as 
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such  comjmDiefl  are  neither  within  the  letter 
nor  reason  of  the  law.  it  does  not  api>Iy 
to  them.  This  is  the  view  the  learned  trial 
judge  took  of  the  law,  and  he  was  correct. 

The  judgment  ia  affirmed. 

Bobluon,  Cli.  J.,  and  Manhall  and 

Fox,  JJv  CfHICUT. 

Oantt,  J.,  dissenting: 

This  is  an  action  for  damages  growing 
out  of  penonal  iuinries  alleged  to  have  been 
mifforea  by  the  plaintiff  through  the  negli- 
gence td  defendant,  a  railroad  oompany  or- 
ganised under  the  laws  of  this  state,  and 
operating  a  railroad  from  the  comer  of 
Sixth  and  Locust  streets,  in  the  city  of  St. 
Louis,  to  Meramec  Highlands,  a  point  on 
tie  Meramec  river,  in  St.  Louis  county,  in 
this  state.  The  petition  alleges  that  plain- 
tiff was  a  conductor  and  employee  of  defend- 
ant on  said  railroad  on  the  27th  day  of  Jan- 
uary, 1S88,  and  on  said  day  one  Jesse  B. 
Horn  was  aUo  an  empl<^ee  of  said  railroad 
company  as  motorman  of  car  No.  348,  of 
irtii«i  plaintiff  was  conductor;  that  said  car 
was  propelled  by  electricity;  that  in  oper- 
ating said  car  it  was  the  custom,  when  a 
car  reached  the  eastern  terminus  of  said 
road,  at  Sixth  and  Locust  streets,  in  St. 
Louis,  to  change  the  operating  machinery 
so  as  to  retnm  said  car  weatwardly  over  the 
tracks  on  which  it  had  come;  that  the  mo- 
torman would  bring  his  car  to  a  standstill, 
and  turn  off  the  electric  current  from  the 
machiaeiy;  the  conductor  then  would  re- 
lease the  rope  which  held  tlie  trolley  pole 
to  the  wire,  alight  from  his  car,  pull  down 
the  trolley  pole  from  the  overhead  wire,  and 
1^  means  of  a  rope  which  was  attached  to 
one  end  of  the  trolley  pole,  move  the  trolly 
pole  around  to  the  opposite  aid  of  the  car, 
and  again,  by  rdeaainir  the  rope,  raise  the 
trolly  pole  to  the  overhead  wire,  and  while 
the  conductor  was  so  engaged  the  motorman 
was  required  to  keep  the  power  or  electric 
current  turned  off,  so  that  the  oar  would 
remain  stationary,  but  that  at  the  time  and 
on  the  day  mentioned  in  the  petition,  while 
l^aintiff,  as  conductor,  was  carrying  the 
trolley  pole  around  to  the  opposite  or  east 
end  of  said  car,  Horn,  the  motorman,  neg- 
ligently failed  to  withhold  the  electric  cur- 
rent from  the  machinery,  but  did,  without 
the  knowledge  of  plaintiff,  and  while  plain- 
tiff waa  reversing  the  trolley  pole,  so  ar- 
range the  machinery  as  to  admit  of  the  en- 
trance of  the  electric  current  from  the  over- 
head wire  into  the  machinery  of  the  car,  and 
while  the  said  car  was  thus  arranged  the 
plaintiff,  unaware  of  this  n^ligent  act  of 
Horn,  raised  the  trolly  pole  to  the  over- 
head wire,  thus  connecting  the  car  with  the 
overhead  wire,  and  immediately  tlie  electric 
current,  by  reason  of  the  negligent  act  of 
Horn  as  aforesaid,  entered  the  machinery  of 
the  car,  and  caused  it  to  suddenly  bound 
forward  with  great  force  and  violence 
against  and  upCHi  plaintiff,  whereby  plain- 
tiff was  knocked  and  forced  upon  and 
against  the  plaUwm  of  another  of  defend- 
ant's ears,  then  and  there  standing  upon  the 
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track  in  front  of  said  car;  that  his  right 
hand  was  crushed  and  mashed  so  that  he 
has  lost  the  use  of  it  permanently;  that  hia 
right  leg  was  cmahed  and  disabled  forever, 
— from  all  of  which  injuries  he  is  perma- 
nently disabled,  to  his  damage  in  the  sum 
of  $23,000.  The  answer  contains,  first,  a 
general  denial;  second,  a  plea  of  contribu- 
tory negligence;  and,  third,  the  following 
special  defense:  "Said  defendant,  further 
answering  said  petition,  states  that  it  was 
on  the  occasion  in  question,  is  now,  and  haa 
beoi  for  a  long  time,  a  street  railrrad  cor- 
poration only,  organized  and  existing  under 
the  laws  of  the  state  of  Missouri  for  the 
purpose  only  of  operating,  and  it  was,  has 
been,  and  is  only  operating,  a  street  rail- 
road by  electricity  for  the  carriage  of  pas- 
sengers, and  said  railroad  company  was 
neiuier  organized  nor  ino(»porated  for  op- 
erating a  railroad  by  steam,  nor  has  it  ever 
operated  a  railroad  by  steam,  nor  was  it  on 
the  occasion  in  questjim,  nor  did  it  then,  nor 
has  it  at  any  time  since  operated  any  other 
than  a  street  railroad  for  the  carnage  ot 
passengers  on  its  said  line,  beginning  at  or 
near  Sixth  and  Locust  streets,  in  said  cit^ 
of  St.  Louis,  and  running  in  a  westerly  di- 
rection over  various  streets  in  said  city  to 
the  western  botmdary  of  said  city;  that  on 
file  occasion  in  question  the  agents  and  em- 
ployees of  defencunt  named  in  plaintiff^s  pe- 
tition, and  charged  with  negligBnce  in  uie 
performance  of  their  duties,  to  wit,  James 

B.    Horn,   motorman,  and    Hogan, 

were  the  fellow  servants  of  the  plaintiff  in 
and  about  the  operation  of  the  car  of  which 
the  said  plaintiff  was  conductor,  and  which 
was  one  of  the  cars  that  the  said  defendant 
used  in  the  operation  of  its  said  street  rail- 
road on  its  line  of  street  railroad  aforesaid, 
and  said  defendant  further  says  that  the 
said  plaintiff,  by  virtue  of  his  employment 
as  fellow  servant  of  said  Horn  and  Hogan, 
assumed  the  risk  on  his  part  of  any  negli- 
gence on  the  part  of  said  agents  or  employ- 
ees of  defendant,  or  either  of  them,  as  fel- 
low servants  of  him,  the  said  plaintiff,  and 
that  if,  on  the  occasitm  in  question,  the 
plaintiff  was  injured  in  consequence  of  any 
negligence  of  either  said  Horn  or  said  Ho- 
gan, the  said  plaintiff,  by  virtue  of  his  said 
employment,  and  by  virtue  of  the  said  Horn 
and  Hogan  being  his  fellow  servants  in  the 
operation  of  said  car  at  the  place  where  he 
was  injured,  and  on  the  occasion  in  ques- 
tion, assumed  the  risk  of  &aid  negligence, 
by  virtue  of  the  nature  and  character  of  his, 
the  said  plaintiff's,  employment  by  said  de- 
fendant, and  said  defendant  is  i:nt  liable  to 
said  plaintiff  for  any  injury  caused  on  the 
occasion  in  questicm  by  any  ncgli^jence,  if 
any,  which  the  said  Horn  or  the  siiid  Hogan 
was  guilty  of,  causing  the  injurirs  com- 
plained of  by  said  plaintiff  in  his  petition," 
Plaintiff  replied,  denying  all  the  new  mat- 
ter set  up  in  the  answer.  There  was  sub- 
stantial evidence  tending  to  prove  the  alle- 
gations of  the  petition  as  to  tlie  manner  in 
which  the  injury  to  plaintiff  occurred. 
Plaintiff  also  offered  and  read  in  evidence 
the  articles  of  incorporation  of  defendiuit. 
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shoving  it  was  organized  under  the  general 
railroad  law  of  this  state,  loiown  as  article 
2,  chap.  42,  Mo.  Rev.  Stat.  1889,  and  evi- 
dence showins  its  proceedings  as  such  to 
condemn  lands  for  a  right  of  way  in  St. 
Louie  county;  also  evidence  of  the  extent 
and  nature  of  his  injuries.  At  the  close  of 
plaintiflTs  case  the  defendant  prayed  and 
the  court  gave  an  instruction  that  under  the 
pleadings  and  evidence  the  verdict  must  be 
for  defendant,  and  thereupon  plaintiff  took 


which  plainUff  demurred.  This  brought  the 
act  of  1872  of  that  state  before  the  court 
for  construction,  which  provided  that  "any 
married  woman  may  be  sued  jointly  with  her 
husband  on  any  bond,"  etc.  Laws  1872,  p. 
442,  chap.  270.  The  contention  was  that 
tlie  act  did  not  apply  to  official  bonds,  but 
said  the  court:  "Whatever  latitude  may  at 
one  time  have  been  assumed  by  courts  in  the 
construction  of  statutes,  the  more  recent 
cases  have  Established  the  rule  that,  when 


a  nonsuit,  with  leave  to  move  to  set  the !  the  language  of  a  legtalative  enactment  ia 


same  aside,  and  afterwards,  and  within  four 
daysj  moved  the  court  to  set  aside  said  non- 
suit, and,  among  other  things,  assigned  as 
error  the  giving  of  said  instruction,  which 
motion  the  court  overruled,  and  thereupon 
plaintiflf  perfected  hia  appeal  in  due  form 
to  this  court. 

1.  This  record  requires  a  construction  by 
this  court  of  the  scope  and  effect  to  be  given 
to  an  act  of  the  le^slature  of  Uiia  state  ap- 
proved Februaiy  fl,  1897  (Acts  1897,  p.  96), 
and  commonly  known  as  the  "fellow-servant 
act."  It  is  entitled  "An  Act  to  Define  the 
Liabilities  of  Railroad  Corporations  in  Re- 
lation to  Damages  Sustained  by  Their  Em- 
ployees, and  to  Define  Who  Are  Fellow  Serv- 
ants and  Who  Are  Not  Fellow  Servants, 
and  to  Prohibit  Contracts  Limiting  Liabil- 
ity under  This  Act."  The  1st  section  is  as 
follows:  "That  every  railroad  corporation 
owning  or  operating  a  railroad  in  this  state 
shall  be  liable  for  all  damages  sustained  by 
any  agent  or  servant  thereof  while  engaged 
in  the  work  of  operating  such  railroad  by 
reason  of  the  negligence  of  any  other  agent 
or  servant  thereof :  Provided,  that  it  may  be 
shown  in  defense  that  the  person  injured 
was  guilty  of  negligence  contributing  as  a 
proximate  cause  to  produce  the  injury." 

9y  sustaining  the  demurrer  to  plaintifiTa 
evidence,  the  tnal  court  obviously  lield  that 
defendant  was  operating  a  street  railroad, 
and  that  the  above-quoted  statute  had  no 
application   to  street  railroads;  in  short. 


clear  and  unambiguous,  a  meaning  different 
from  that  which  the  words  plainly  imply 
cannot  be  judicially  sanctioned."  Oitrag 
Qrccn  v.  Wood,  7  Q.  B.  185;  Woodbury  v. 
Berry,  18  Ohio  St.  462;  United  States  r. 
Ragsdale,  1  Henipst.  497,  Fed.  Cos.  No. 
16,113;  Bosley  v.  Mattingly,  14  B.  Mon.  80. 
"When  the  legislature  sa^s  she  may  be  sued 
on  any  bond  executed  iomtly  with  her  hus- 
band, can  the  judicial  department  of  tha 
government  undertake  to  say  that  the  law- 
makers meant  that  she  shall  not  l^e  sued  on 
some  bonds  executed  jointly  with  her  hus- 
band? Such  a  determination  could  only  be 
reached  by  a  species  of  judicial  legislation 
not  sanctioned  by  any  authority,  and  ex- 
tremely dangerous  if  once  established  as  a 
preoedmt."  In  WooA^ry  v.  Berry,  18  Ohio 
St.  438,  the  supreme  court  came  to  the  cm- 
elusion  that  certain  words  had  by  accident 
or  oversight  been  omitted  from  an  act,  but 
notwithstimding  this  they  say:  "Ita  lese 
scripta  eat.  The  language,  as  it  stands,  is 
clear,  explicit,  and  unequivocal.  ...  It  is 
our  legitimate  function  to  interpret  legisla- 
tion, but  not  to  supply  its  omissions."  Cit- 
ing Sedgw.  Stat  &  Const.  Law,  231.  In 
Bradbury  v.  Wagenhorat,  S4  Pa.  180,  the 
statute  required  a  copy  of  the  Instrument 
B\ied  on  to  be  filed  with  the  clerk  before 
judgment  should  be  entered.  It  was  con- 
tende*!  that  there  was  no  necessity  for  a 
copy  of  claims,  since  the  mechanic's  lien 
law  required  a  bill  of  particulars  to  be  filed 


that  the  Avorda  "every  railroad  corporation !  in  order  to  make  a  lien,  but  the  court  an- 


owning  or  operating  &  railroad  in  this 
state"  do  not  mean  "every  railroad,"  but 
those  only  which  own  «r  operate  steam  rail- 
roads, and  the  word  "railroad"  must  be  re- 
stricted to  those  only  who  operate  their  cars 
in  trails,  and  by  steam  as  the  motive  power. 
That  the  words  of  the  act,  "every  railroad 
corpomtion"  are  broad  enou^  in  themselves 
to  include  street  and  electric  railroads  as 
well  as  steam  railroads,  will  not  be  denied; 
Uut  they  are  plain,  unambiguous,  and  com- 
prehensive enough  to  include  all  railroads, 
cannot  be  doubted.  Prima  facie,  the  act 
applies  to  street  as  well  as  any  and  all  oth- 
er railroads.  Bloaham  v.  CoMumers'  Elee- 
trio  Light  &  Street  R.  Co.  36  Fla.  51S,  29 
L.  R  A.  507,  18  So.  444.  The  rule  of  con- 
struction is  that  where  a  law  is  clearly  ex- 
pressed it  is  the  duty  of  the  court  to  ad- 
here to  the  literal  expression,  unless  such 
oonstruction  would  lead  to  a  palpable  ab- 
surdity. Thus,  in  Smith  v.  State,  66  Md. 
216,  7  Atl.  49,  a  married  woman  was  sued 
jointly  with  her  husband,  and  she  pleaded 
specially  her  disability  of  coverture^  to 
61  L.  R.  A. 


Bwered;  "Whatever  may  have  been  the  leg- 
islative thought,  no  ambiguity  exists  in 
what  they  have  said;  and,  when  tiie  words 
of  a  statute  are  plainly  expressive  of  an  in- 
tent, the  interpretation  must  be  in  accord- 
ance therewith."  So,  in  Bennett  v.  WortK- 
ington,  24  Ark.  487,  it  was  urged  that  the 
statute  of  limitations  ought  not  to  run  dur- 
ing the  time  the  courts  were  closed  on  ac- 
count of  the  war  betwem  the  states;  but 
the  supreme  court  held  that,  as  no  such 
exception  was  included  in  the  statute, 
the  court  could  not  enforce  the  equity 
in  behalf  of  plaintiff,  saying.  "The  cor- 
rect rule,  as  we  apprehend,  or  to  be  ex- 
tracted from  the  autnorities,  is  that,  whore 
the  will  of  the  legislature  is  clearly  ex.- 
pressed,  the  courts  should  adhere  to  the  lit- 
eral expression  of  the  enactment,  without 
regard  to  conseauences,  and  that  every  con- 
struction derived  from  a  consideration  of  its 
reason  and  spirit  should  be  discarded." 

At  the  time  this  law  was  enacted  there 
was  a  general  provision  in  our  statutes  de- 
fining the  term  "railroad  corporations"  as 
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follows  (S  1163,  Rev.  Stat.  1899) :  "The 
turn  'railroad  corporation,'  contained  in 
this  chapter,  shall  oe  deemed  and  taken  to 
menu  all  corporations,  ctHnpaniea,  or  indi- 
viduals now  owning  or  operating,  or  whicb 
may  hereafter  own  or  operate,  any  railroad 
in  this  state."  But  it  ia  plausibly  and  ably 
contended  that  in  the  various  laws  of  this 
state  governing  railroad  corporations  the 
word  "railroad"  has  a  well-deflned  and 
dearly  understood  meaning,  and  is  never 
eonfounded  with  "street  railroad,"  and  va^ 
riona  sections  of  the  general  railroad  taw 
•re  eitod  to  show  that  they  have  no  refer- 
anoe  to  street  railroads.  That  there  are 
many  provisions  of  the  various  acts  in  re- 
gard to  railroads  which  do  not  apply  to  | 
street  railroads  may  be,  and  is,  conceded; 
but  the  statement  of  counsel  is  entirely  too 
broad,  when  they  assume  that  those  laws  do 
not  apply  at  ail  to  street  railroads,  as  an 
•xaminatitm  of  the  decisions  of  this  court 
will  clearly  demonstrate.  In  Koken  Iron 
Works  V.  Robertson  Ave.  R.  Co.  141  Mo. 
228,  44  8.  W.  269,  it  was  contended  by  the 
defendant,  a  street  railway  company,  that 
SI  6743,  6744,  6747,  6764,  6756,  Rev.  Stat. 
188S,  giving  a  lien  for  work  and  material 
upon  the  roadbed,  depots,  rolling  stock,  sta- 
tum  houses,  etc.,  did  not  in  terms,  and  were 
never  intended  by  the  legislature  to,  em- 
brace street  railways;  but  this  court  held 
adversely  to  its  contention,  saying:  "Un- 
doubtedly, much  of  the  language  of  that  law 
is  ■applicable  to  railroads  operated  by  steam. 
Those  were  the  roads  to  wnich  the  act  was 
chiefly  designed  to  apply.  But  the  general 
terms  of  the  law  are  also  susceptible  of  ap- 
pltoation  to  street  railroads,  and  we  find 
nothing  in  any  part  of  the  enactmmt  to 
indicate  that  such  application  is  not  intend- 
ed. .  Laws  of  this  nature  should  re- 
ceive a  fair  and  rational  interpretation,  and 
full  effect  be  given  to  the  remedial  purpose 
that  constitutes  their  spirit."  The  St. 
Louis  court  of  app>eal8  had  previously  given 
those  sections  tne  same  interpretation  in 
Bt.  Louii  Bolt  <C  Iron  Co.  v.  Donahoe,  3  Mo. 
App.  659,  in  which  Judge  Bakewell,  speak- 
ing for  the  court,  says:  "It  is  a  fact  that 
acts  of  the  legislature  may  be  passed,  and 
that  sections  of  certain  laws  are  to  be  found 
in  which  railroads  are  spoken  of,  and  wliere 
it  is  quite  clear,  nevertheless,  that  street 
railroads  are  not  meant.  But  we  do  not 
see  how  these  facts  affects  the  question  here. 
A  street  railroad  or  horse  railroad  is  none 
the  lees  a  railroad  because  the  Baltimore  Sc. 
Ohio  Railroad  is  also  a  railroad;  and,  where 
the  legislature  cites  the  term  without  limi- 
tation, it  will  be  taken  to  use  it  in  its  broad- 
est sense,  unless  it  appears  from  the  face  ol 
the  enactment  that  it  meant  to  restrict  the 
word  to  one  class  of  railroads  or  the  other." 
But  again,  i  1953,  Rev.  SUt.  1809,  makes  It 
a  crime  to  obstruct  any  railroad,  and  this 
court,  in  the  cases  of  State  v.  Brennan,  164 
Uo.  487,  66  S.  W.  325,  and  State  v.  ^■orih' 
woy,  164  Ho.  613,  6S  S.  W.  331,  held  that 
the  term  "railroad"  was  broad  oiough  to 
Ineln^  cable  and  electric  street  railroads. 
Tbt  aame  eoncluiitni  was  reached  by  the  su- 
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preme  court  of  California  upon  an  alto- 
gether similar  criminal  statute.  People  t. 
Stitet,  76  Cal.  570,  17  Pac.  693.  And  the 
identical  point  was  again  affirmed  in  Prtoe 
V.  State,  74  Ga,  378,  and  Com.  v.  MoCauUy, 
2  Pa.  Dist.  R.  63;  Millvale  v.  Evergreen  R. 
Co.  131  Pa.  1,  7  L.  R.  A.  369,  18  AU.  993. 
In  Oyger  v.  Philadelphia  City  Pass.  R.  Co. 
136  Pa.  104,  sub  nom.  Montgomery  v.  Phil- 
adelphia City  Pass.  R.  Co.  9  L.  B.  A.  369, 
20  Atl.  399,  the  supreme  court  of  Pennsyl- 
vania laid  down  a  veiy  latlafactory  rule,  to 
wit,  that  "railway"  and  "railroad"  are  syn- 
onymous, and  in  all  ordinary  circtunstances 
are  to  be  treated  as  without  distinction,  and 
when  either  of  them  is  Used  in  a  statute, 
;  and  the  context  requires  that  a  particular 
kind  of  a  road  is  intended,  that  kind  will  be 
held  to  be  the  subject  of  the  statutory  pro- 
visicm;  but  if  the  context  contains  no  such 
indication,  and  either  of  the  words  Is  used 
in  describing  the  subject-matter,  the  statute 
will  be  held  applicable  to  every  species  of 
road  embraced  within  the  general  sense  of 
the  word  used.  In  Hestonville,  M.  <£  F. 
Pass.  R.  Co.  V.  Philadelphia,  89  Pa.  210,  it 
was  held  that  the  word  "railroad"  applied 
to  street  railways.  Indeed,  as  pointed  out 
by  Judge  Bakewell  in  8i.  zJouis  Bolt  &  Iron 
Go.  V.  Donahoe,  the  first  street  railroads 
constructed  in  the  city  of  St.  Louis  were 
constructed  under  the  then  existing  general 
railroad  corporation  laws  of  this  state,  and 
it  was  not  until  1866  that  the  general  act 
concerning  corporations  was  pasMd,  author- 
izing the  formation  of  manufacturing  and 
business  companies  for  the  purpose  of  con- 
structing horse  railroads.  In  Illinois  an 
act  passed  in  1856  (Laws  1855,  p.  304) 
whilst  horse  railroads  were  in  existence  in 
Illinois,  giving  certain  powers  to  "rail- 
roads," was  h^d  to  include  horse  as  well  as 
«team  railroads.  Chicago  v.  Evans,  24  III. 
52.  These  cases  sufficiently  indicate  that  it 
is  not  accurate  to  state  that  the  word  "rail* 
road"  always  refers  to  steam  railroads,  and 
that  when  street  railways  are  to  be  includ- 
ed th^  are  specifically  named  as  such.  On 
the  contrary,  the  great  weight  of  authority 
is  that,  if  the  context  contains  no  such  in- 
dication, a  statute  containing  the  word 
"railroad"  will  be  held  to  include  every  spe- 
cies of  railroad  which  is  embraced  within 
the  general  sense  of  that  word. 

Looking  now  more  closely  to  the  act,  we 
find  it  is  a  short,  remedial  act,  of  four  sec- 
tions only,  and  not  a  word  in  it  to  indicate 
that  it  was  the  intention  of  the  legislature 
to  restrict  it  to  steam  railroads  operating 
long  trains.  Being  remedial,  the  universal  rule 
is  that  it  should  receive  a  liberal  construc- 
tion, to  cure  the  evil  which  it  was  intended 
to  remedy.  "The  old  law,  the  mischief,  and 
the  remedy  must  be  kept  in  mind."  Prior 
to  the  enactment  of  this  statute  the  course 
of  decision  was  that  a  maatpr.  in  this  stale, 
was  not  liable  to  his  servant  for  injuries 
occasioned  by  the  negligrace  of  his  fellow 
servant.  For  many  years  counsel  endeav- 
ored to  get  this  couit  to  change  this  rule, 
but  the  answer  was  that  this  wa»  a  legisla- 
tive function;  that  it  was  the  duty  of  the 
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court  to  declare,  not  to  make,  the  law.  It 
ia  within  the  knowledge  of  all  of  ua  that 
this  ruling  occasioned  the  pas^ige  of  this 
law.  But  counsel  urge  that  the  reason  of 
the  law  would  exclude  its  application  to 
street  railways,  because  they  say  in  the  op- 
eration of  the  ear  two  persons  only  were 
emplOTed —  a  conductor  and  a  motorman — 
and  the  reason  for  changing  the  law  was 
that  steam  railroads  had  a  large  number  of 
employees  operating  freight  and  passenger 
cars  in  trains,  and  there  resulted  a  conse- 
quent want  of  opportunity  on  the  part  of 
tne  emplc^ees  to  observe  and  watch  tneir  co- 
employfees  in  the  same  service,  and  thus  dis- 
cover their  negligmcc,  and  an  opportnnity 
to  quit  Oxe  service  if  these  n^ligent  coem- 
ployees  were  not  discharged.  Doubtless  this 
was  one  of  the  reasons,  but  it  cannot  be 
that  it  was  the  only  one,  because,  if  it  was, 
if  an  employee,  as  a  fireman,  closely  asso- 
ciated in  the  same  cab  with  an  engineer,  was 
injured  by  the  negligence  of  the  latter,  it 
could  be  urged  with  the  aame  plausibility 
tiiat,  bdn^  so  closely  associated,  they  did 
not  fall  within  the  reason  which  prompted 
the  passage  of  the  act,  to  wit,  that  th^  had 
no  opportunity  to  watch  the  conduct  of  each 
other.  There  is  no  such  exception  written 
in  the  law.  Under  its  terms  an  employee 
injured  by  the  n^ligence  of  another  servant 
of  the  same  company  would  not  be  turned 
out  of  court  because  hia  employment  brought 
him  so  closely  in  contact  with  him  that  he 
could  observe  his  conduct.  If  a  fireman  or 
engineer,  then,  can  recover  for  injuries  oc- 
casioned by  the  other,  whose  duties  call 
them  together  on  the  same  cab,  how  can  it 
be  maintained  that  a  motorman  or  conduct- 
or, operating  at  different  ends  of  the  same 
car,  is  not  eqiully  entitled  to  be  protected 
from  the  negligence  of  the  other?  More- 
over, since  the  application  of  electricity,  and 
the  operation  of  oars  by  cables,  it  is  not 
true  that  only  one  car  can  be  operated,  but 
frequently  it  occurs  that  two  and  three  cars 
are  connected  in  the  same  train.  Neither 
can  it  be  said  that  the  high  rate  of  speed 
of  steam  cars  makes  it  necessary  to  apply 
a  different  rule,  as  the  modem  electric  car 
easily  makes  from  18  to  25  miles  an  hour. 
It  is  true  that  the  supreme  court  of  Minne- 
sota, a  tribunal  whose  opinions  and  judg- 
ments entitled  it  to  our  highest  respect,  at- 
tached great  importance  to  these  oonsi^rar 
ticms  in  Funk  y.  Bt.  Paul  City  R.  Co.  01 
Minn.  436,  20  L.  R  A.  208,  63  N.  W.  1009. 
It  is  proper  to  remark,  moreover,  that  the 
Minnesota  court  based  its  opinion  upon  an 
additional  reascm.  On  page  438  of  the  re- 
port, 29  L.  R.  A.  210,  page  1100,  63  N.  W., 
it  is  said:  "It  is  claimed  by  appellant's 
counsel,  and  not  denied  by  the  counsel  for 
the  renxaidoit,  and  sudi  we  believe  to  be 
the  fact,  that  on  Febmary  24,  1887,  when 
tbe  general  law  of  that  year  was  passed, 
there  were  no  cable  or  electric  street  rail- 
ways in  existence  in  this  state.  If  so,  what 
was  the  l^slative  intent  in  using  the  word 
'railroad'  in  the  law  of  1887,  to  be  deduced 
from  the  whole  and  every  part  of  the  stat- 
ute, taken  together,  upon  the  subject  of  rail- 
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roads  1  'When  the  words  of  a  statute  ara 
not  explicit,  the  intention  is  to  be  collected 
from  the  context,  from  the  occasion  and  ne- 
cessity of  the  law,  from  the  mischief  felt 
and  the  inject  and  remedy  in  view.'  Pot- 
ter's Dwarr.  Stat.  194,  note  13.  What  was 
the  mischief  felt  which  resulted  in  the  pas- 
sage of  tills  lawf  Was  it  a  danger  known 
or  one  unknown  T  .  .  .  We  must  as* 
sume  that  it  was  dealing  with  and  acting 
upon  existing  facts  within  its  knowledge. 
Of  course,  if  the  language  used  was  entirely 
free  from  ambiguity,  and  broad  enough  to 
include  unknown  things  which  might  spring 
into  existence  in  the  future,  they  would  be 
deemed  to  come  within  and  be  subject  to  the 
evident  meaning  of  the  terms  used."  Much 
weight  13  given  by  both  the  learned  judges 
who  filed  opinions  in  that  case  to  the  faet 
that  in  the  previous  l^slation  in  that  state 
the  word  "railroad"  had  not  been  applied  to 
street  railways.  It  tnust  be  apparent  that 
the  first  reason  given,  to  wit,  that  at  the 
time  the  Minnesota  fellow-servant  act  was 
passed,  to  wit,  in  1887,  there  was  no  such 
thing  as  a  cable  or  electric  car  in  Minne- 
sota, could  have  no  force  in  interpreting  our 
act  of  1897,  which  was  enacted  years  after 
our  cities  and  towns  in  Missouri  were  grid- 
ironed  with  both  systems  of  street  railroads, 
and  therefore  our  legislature  could  not  be 
charged  with  legislating  in  ignorance  of  the 
character  of  such  roads.  Neither  has  our 
l^slature  or  courts  made  the  distinction 
between  "railroads"  and  "street  railroads'* 
that  the  learned  justices  discovered  in  Min- 
nesota, as  we  nsve  already  shown;  and, 
while  the  history  of  railroad  l^islation  in 
that  state  may  have  justified  the  conclusion 
reached  by  that  court,  the  facts  upcm  which 
that  adjudication  was  bottomed  do  not  and 
did  not  exist  in  Missouri  when  the  act  ol 
1897  under  consideration  was  passed. 

The  statute  before  us  has  been  construed 
by  the  St.  Louis  court  of  appeals  in  the 
case  of  Stocks  t.  8t.  Louis  TranMit  Co.  (at 
the  October  term,  1002,  of  said  court),  not 
reported,  and  held  to  apply  to  street  rail- 
ways; citing  with  approval  Rafferty  v.  Cen- 
tral Traction  Co.  147  Pa.  579,  23  Atl.  884; 
Clinton  v.  Clinton  d  L.  Horse  R.  Co.  37 
Iowa,  61.  Bland,  J.,  in  Stocks  v.  8t.  Louis 
Transit  Co.  referring  to  the  contention  that 
by  using  the  word  'Railroad"  this  act  must 
be  0(HiBtrued  with  reference  to  our  generi^- 
railroad  act,  pertinently  remarks:  "The 
act  of  1897  is  not  a  railroad  act,  and  is  not 
in  pari  materia  with  any  of  the  general  laws 
of  the  state  concerning  railroad,  and  for 
this  reason  cannot  be  interpreted  by  them. 
It  is  a  fellow-servant  act  intended  for  the 
boiefit  of  the  empl<^ee8  of  railroad  corpora- 
tions, and  designed  to  i^ace  them  on  the 
same  footing  as  to  the  right  to  recover  dam- 
ages caused  by  the  negligence  of  their  oo- 
employees.  The  act  eonfera  on  a  class  of 
employees  of  railroad  corporations  a  right 
of  action  which  they  did  not  have  before, 
nnd  we  can  see  no  pound  reason  for  confining 
the  benefits  of  the  act  to  but  one  class  <h 
railroad  onplqyees." 

But  it  is  earnest^  insisted  that  in  eon- 
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fltruing  this  act  we  must  bear  in  mind  that 
this  is  class  I^slation,  and,  to  eustain  the 
•conatitutioQality  of  the  act,  we  must  be  con- 
vinced, in  applying  it  to  street  railways, 
that  they  fall  within  the  reason  of  the  stat- 
ute; otherwise  the  act  is  unconstitutional. 
This-is  a  gmve  contention,  because,  if  sound, 
it  must  result  in  our  holding,  not  only  that 
the  language  of  this  act  does  not  include 
street  railways,  but  that  it  would  not  be  in 
the  power  of  the  legislature,  even  by  using 
tie  words  "street  railways,"  to  make  them 
amenable  to  itt)  provisions.  To  susta.in 
their  position  the  learned  counsel  have  re- 
-course  to  the  opinion  of  the  Supreme  Court 
•of  the  United  States,  sustaining  the  consti- 
tutionality of  the  fellow-eervant  act  of  Kon- 
flas,  in  MiBsouri  P.  R.  Co.  v.  Mackey,  127 
U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep. 
1161,  in  which  it  is  said  in  justification  of 
that  law  against  the  charge  of  unnatural 
■and  unreasonable  classification  that  "the 
hazardous  character  of  the  business  of  op- 
«rating  a  railway  would  seem  to  call  for 
special  legislation  with  respect  to  railroad 
corporations,  having  for  its  object  the  pro- 
tecticm  of  their  employees  as  well  as  the 
safety  of  the  public.  The  business  of  other 
corporations  is  not  subject  to  similar  dan- 
fisn  to  their  employees,  and  no  objections, 
therefore,  can  be  made  to  the  l^slation  on 
the  ground  of  its  making  an  unjust  discrim- 
ination." The  fellow-servant  act,  applica- 
ble to  railroads  only,  has  been  upheld  by  the 
same  court,  for  a  similar  reason,  in  Qiuf,  C. 
4E  a.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  255,  and  in  the 
Tarious  states  adopting  a  like  statute.  La- 
vallee  v.  K*.  Paul,  M.  A  M.  B.  Co.  40  Minn. 
249,  41  N.  W.  974;  Johnson  v.  8t.  Paul  d 
D.  R.  Co.  43  Minn.  222,  8  L.  R.  A.  419,  45 
N.  W.  156;  jPouwH  v.  Sherwood,  162  Mo. 
606,  63  S.  W.  485;  Canibron  v.  Omaha 
Si.  L.  R.  Co.  165  Mo.  543,  66  S.  W.  745; 
Minineapolia  d  St,  L.  R.  Co.  v.  Herrick,  127 
t7.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct.  Rep. 
1176.  Because  the  courts,  in  sustaining 
these  acts,  have  pointed  to  the  peculiar  haz- 
ards to  which  railroad  employees  are  ex- 
posed, to  defend  the  statutes  against  the 
charge  of  unjust  discrimination,  it  is  as- 
sumed that  a  fellow-servant  act  applicable 
to  street  railways  would  be  unconstitu- 
tional, because  the  employees  of  such  cor- 
porations are  not  subjected  to  all  the  haz- 
ards that  beset  employees  of  steam  rail- 
roads. It  is  admitted  that  employees  in 
the  operation  of  street  railroads — especially 
those  engaged  in  operating  cars  on  which 
electricity  is  the  motive  power — are  exposed 
to  great  hazards;  but  it  is  said  they  are  not 
the  peculiar  hazards  which  attend  the  oper- 
ation of  steam  railroads,  and  ther^ore  they 
do  not,  and,  if  the  ailment  is  sound,  cannot, 
come  within  the  same  class  as  employees  of 
steam  railroads.  We  cannot  subscribe  to 
this  contention.  In  our  opinion,  it  was  en- 
tirely competent  for  the  legislature  to  have 
enacted  a  general  fellow-servant  law,  which 
would  have  applied  to  all  masters  and  serv- 
ants; and  it  was  also  within  its  power  to 
enact  1^  law  governing  the  liability  of 
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railroads  to  their  emplt^ees,  and  to  include 
therein,  as  we  hold  they  did  do,  the  em- 
ployees of  all  railroads, — street  and  electric 
railroads  as  well  as  steam  railroads. 

It  is  not  to  be  questioned  that,  in  the  ex- 
ercise of  its  general  remedial  and  police 
powers,  the  legislature  may  enact  laws  tea 
the  health  and  safety  of  our  citizens,  and, 
when  a  given  subject  is  within  its  power, 
the  extent  to  which  it  is  to  be  exercised  is 
within  the  discretion  of  the  legislature.  It 
is  within  the  common  knowledge  of  us  all 
that  at  the  time  this  act  was  passed  nearly 
all  the  street  railways  in  this  state  were 
being  operated  by  electricity,  and  those  that 
wen  not  were  rapidly  being  converted  into 
electric  roads;  that  this  motive  power  was 
exceedingly  hazardous  and  dangerous.  It 
is  not  insisted  that  it  would  not  m  wise  and 
humane  legislation  to  throw  around  the  em- 
ployees operating  these  cars  the  same  pro- 
tection that  is  given  an  operative  on  a  steam 
railroad,  but  only  that  the  general  words 
do  not  include  them,  and,  if  they  did,  they 
are  not  in  the  same  class.  To  this  we  an- 
swer that,  when  it  is  conceded  that  thdr 
avocation  subjects  them  to  perils  from  the 
negligence  of  their  fellow  servants,  it  is  not 
for  this  or  any  other  court  to  say  to  the  1^- 
islature,  "You  shall  not  enlarge  the  class  so 
as  to  include  the  employees  of  all  railroads, 
but  shall  restrict  it  to  steam  railroads 
alone."  In  a  word,  we  hold  that  on  act  of 
the  legislature  is  not  to  be  declared  void 
unless  the  violation  of  the  Constitution  is 
so  manifest  as  to  leave  no  room  for  doubt. 
Ogden  v.  Saunders,  12  Wheat.  213,  6  L.  ed. 
606;  Sinking  Fund  Cases,  09  U.  S.  700,  26 
L.  ed.  496;  State  v.  Layton,  160  Mo.  498,  61 
S.  W.  171.  As  was  said  by  the  supreme 
court  of  Ohio  in  State  v.  Nelson,  62  Ohio 
St.  88,  26  L.  R.  A.  317,  39  N.  E.  24:  "The 
appliMlces  and  construction  of  cars,  and.  in 
fact,  alt  kinds  of  machinery,  are  continwl- 
ly  dianging;  and  it  is  within  the  exclusive 
authori^  of  the  general  assembly,  in  tiie  ex* 
ercise  of  its  police  power,  to  drtermine  by 
general  laws  what,  if  any,  regulations  are 
required  for  the  protection  of  the  health, 
safety,  and  comfort  of  the  operatives."  Be- 
cause the  Supreme  Court  of  the  United 
States  and  this  court  and  all  other  courts 
now  bold  the  fellow  servant  acts  applicable 
to  railroads  is  not  unconstitutional  class!* 
flcation.  Because  the  business  is  hazardous, 
it  by  no  means  follows  that  this  class 
should  not  include  all  railroads.  On  the 
contrary,  the  classification  would  seem  leas 
objectionable  when  it  includes  in  it  all  who 
are  subjected  by  their  employment  to  simi- 
lar hazards,  albeit  not  «tactly  the  same. 
We  hold  that  a  construction  of  the  act  be- 
fore us  which  makes  it  applicable  to  the  em- 
ployees of  street  railways  would  not  rendw 
it  unconstitutional. 

In  view  of  the  remedial  character  of  this 
act,  the  absence  of  anything  in  any  portion 
of  the  act  indicating  a  purpose  to  restrict 
it  to  steam  railroads,  and  the  decisions  in 
Uiia  state  which  have  applied  certain  gen- 
ial provisions  of  our  railroad  laws  alike 
to  street  railways,  and  steam  railroads,  and 
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beoaose  the  plain,  unambiguoua  words  of  the 
ftct  are  broad  enough  to  include  street  rail- 
mys,  we  hold  that  the  act  means  vhat  it 
aaysi  and  that  strert  railroada  are  liable  in 
the  same  manner  as  steam  railroads  to  Uieir 
tmpiioyea  for  the  negligence  of  their  coem- 
plt^ees  or  fellow  servants. 

2.  But  were  this  not  so,  in  our  opinion, 
the  defendant  In  this  case  would  still  be  li- 
able, for  the  reason  that  it  is  a  railroad  cor- 
poration organized  under  the  general  rail- 
road laws  of  this  state,  with  all  the  powers 
and  subject  to  all  the  liabilities  of  any  other 
railroad  corporation.  The  evidence  shows, 
beyond  tjuestion,  that  it  was  incorporated 
under  and  by  virtue  of  article  2,  chap.  42, 
Mo.  Rev.  Stat.  1889,  for  the  purpose  of  con- 
structing, maintaining,  and  operating  a 
standard  gauge  railroad  for  public  use  in 
the  carriage  of  persons  and  property,  and 
"to  be  constracted  from  a  point  in  the  city 
of  St.  Louis  in  a  general  southwesterly  di- 
rection through  or  near  the  towns  of  Maple- 
wood,  Old  Orchard,  Tuxedo  Park,  Webster 
Groves,  and  Kirkwood  to  a  point  on  or  near 
the  Meramec  river  within  the  limits  of  St. 
Louis  county."  It  further  appears  that  by 
virtue  of  its  charter  it  exercised  the  right 
of  eminent  domain  in  ooudemning  a  right 
of  way  under  and  by  virtue  of  the  powers 
ocmfeiTed  upon  steam  railroads  in  this  state. 
There  was  also  evidence  that  it  carried  ex- 
press and  the  United  States  mails  between 
St.  Louis  and  Kirkwood.  It  is  true  that 
the  motive  power  employed  by  defendant  is 
electricity,  but  all  the  cases  a^ree  that  the 
motive  power  is  not  a  determining  feature 
in  distinguishing  a  street  railway  from  a 
general  railroad  which  carries  both  freight 
and  passengers.  So  that  we  have  a  case  in 
which  the  corporation  has  elected  to  take 
its  charter  under  the  general  railroad  law 
of  the  state,  and  has  voluntarily  placed  it- 
self in  the  class  of  roads  to  which  it  con- 
cedes the  act  of  1897  properly  and  neces- 
sarily applies.  But  detenaant  argues  that 
because  it  only  carries  passengers  over  that 
part  of  its  road  which  lies  along  and  in  the 
streets  of  St.  Louis,  and  by  express  permis- 
■ion  in  the  streets  of  Kirkwood,  it  should 
to  that  extent  be  regarded  only  as  a  street 
railroad,  but  we  do  not  think  its  contention 
ia  tenable.  It  is  still  a  railroad,  notwith- 
standing the  city  of  St.  Louis  and  other  mu- 
nicipalities would  not  permit  it  to  run  its 
freight  trains  over  their  streets.  These  cit- 
ies are  empowered  by  the  Constitution  and 
general  laws  to  exclude  it  from  their  streets; 
and,  If  it  has  entered  into  oonventions  with 
them  whereby  it  denies  itself  in  those  locali- 
ties the  right  to  carry  freight  on  condition 
that  it  may  operate  cars  on  their  streets  for 
passengers  only,  it  has  not  thereby  changed 
the  charter,  which  alone  authorizes  it  to 
exist  as  a  corporation,  and  thus  relieved  it- 
self of  its  obligation  to  state  laws.  It  re- 
mains a  railroad  corporation  operating  a 
railroad  in  this  state,  and  falls  within  wth 
the  language  and  spirit  of  the  act  of  1897. 
Can  it  be  thit,  if  this  accident  and  injury 
had  occurred  to  plaintiff  on  defendant's  line 
out  in  St.  Louis  oouniy,  defendant  would  be 
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heard  to  say,  under  its  charter,  that  it  wag- 
not  a  railroad,  within  the  meaning  of  the 
act  of  I8U7?  Assuredly  not.  But  it  would 
in  that  case  still  be  the  same  railroad  tbat 
runs  into  and  delivers  its  passengers  in  the- 
city  of  St.  I/rais.  It  is  one  corporation,  and 
(grating  cme  railroad,  and  it  is  not  subject 
to  a  different  liability  in  the  city  from  wnat 
it  is  in  l^e  country.  lu  our  opinion,  it  ia 
clearly  within  the  provisions  of  the  act  of 
1897,  and  the  circuit  court  erred  in  holding 
otherwise.  It  is  said,  however,  the  liabil- 
ity 18  not  imposed  "on  railroad  corporations- 
because  railroad  corporati<»is,  but  on  con- 
cerns that  own  and  operate  railroads,"  and 
that  therefore  the  charter  of  this  defendant 
does  not  determine  its  liability.  But  how 
can  that  affect  the  defendant's  liability^ 
when  it  is  confessedly  both  a  "railroad  cor- 
poration," to  which  this  act,  in  terms,  ap- 
plies, and  at  the  same  time  owns  and  is  op- 
erating a  railroad,  by  every  test  known  to- 
the  lawT  We  fully  agree  that  the  servant 
who  can  avail  himself  of  the  protection  of 
this  statute  must  be  one  engaged  in  the- 
work  of  ofwrating  such  road.  In  Callahan 
V.  8t.  Louis  Merelianta'  Bridge  Terminal  R.  ' 
Go.  170  Mo.  473,  60  L.  R.  A.  249,  71  S.  W- 
208,  we  held  that  this  right  was  not  limited 
to  those  who  are  engaged  in  running  trains, 
but  extends  to  those  employees,  also,  whose- 
work  is  directly  essential  to  enable  trains  to- 
run  ;  and  in  so  doing  we  were  fully  support- 
ed by  the  decisions  of  the  supreme  court  of 
Kansas  in  Ckicii(/o,  K.  W.  R.  Co.  v.  Pon- 
tius, 62  Kan.  264,  34  Pac.  739,  and  of  thfr 
Supreme  Court  of  the  United  States  aflRrm- 
ing  that  view.  ChicaQo,  K.  W.  R.  Co.  v. 
Pontius,  157  U.  S.  209,  30  L.  ed.  675,  Ifr 
Sup.  Ct,  Rep.  686;  Stubhs  v.  Omaha,  K.  C. 
d  E.  R.  Co.  86  Ma  App.  192.  It  mav  be 
well  to  note  that  the  Supreme  Court  of  the 
United  States,  in  enumerating  the  gronnds- 
upon  which  it  sustained  the  Kansas  law, 
noted  that  it  applied  "to  all  railroad  corpo- 
rations, without  distinction,"  and  so  doea 
the  act  of  1897.  So  that  we  have  not  a  case- 
where  some  corporation  other  than  a  rail- 
road or  some  person  is  operating  a  rajlroad^ 
but  we  have  a  case  within  the  exact  lan- 
guage of  the  act,  to  wit,  "a  railroad  corpo- 
ration owning  and  operating  a  railroad  in 
this  state,"  and  the  servant  who.  is  suing 
was  a  servant  engaged  in  operating  such 
railroad,  and  was  hurt  by  another  servant 
engaged  in  operating  the  said  railroad,  and 
the  question  is,  shall  the  act  of  the  legisla- 
ture, made  for  identically  such  a  case,  be 
enforced,  or  shall  we  turn  the  plaintiff  out 
of  court  simply  because  the  car  which  said 
empl<^ee8  were  operating  was  not  operated 
by  steam,  and  was  not  one  of  a  long  train, 
or  that  said  railroad  company  was  permit- 
ted to  run  only  passenger  cars  in  the  streets 
of  St.  Louis  and  Kirkwood  by  the  ordinan- 
ces of  said  cities,  the  right  having  been  con- 
ferred on  said  municipalities  by  our  Consti- 
tution and  General  Statutes  to  allow  saiA 
company  to  run  its  trains  within  the  corpo- 
rate limits,  or  to  deny  it  that  right  f  In  the- 
case  supposed  of  the  suburban  car  crushed 
against  tne  car  on  whfch  plaintiff  was  em- 
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ployed,  we  have  no  doubt  whatever  that  the 
coniliictor  of  the  Suburban  car  could  recover 
•ffainet  the  defendant  for  the  negligent  act 
of  its  servant ;  and  we  also  agree,  as  already 
•aid,  that  the  Suburban  or  any  other  street 
railway  company,  under  the  unrestricted 
terms  of  this  act,  ia  a  railroad,  and  liable 
to  one  of  its  servants  who  is  injured  in  the 
operation  of  its  road  bj  anoUier  servant  of 


said  company.  In  our  opinion,  the  judgment 
should  be  reversed,  and  the  cause  rrananded 
for  a  new  trial  in  accordance  with  the  views- 
we  have  ezpreaaed. 

Btmm  and  Bnrceaa,  JJ.,  concur  in 
views. 

Behearing  denied. 


NEBRASKA  SUPREME  COURT. 


A.  E.  RICKLEY,  Plff.  in  Err., 

V. 

STATE  of  Nebiaska  et  al. 


■Neb.. 


*8eetlon  RSS  of  the  Code  of  Criminal 
Proeednrc,  In  so  tmr  m  It  antliorlaes 
tbe  qncstton  of  'tbe  sood  faltk  of  the 

prosecntlne  witness  In  Instltntlng  the  prose- 
cution to  be  tried  and  determined  at  the  same 
time  that  .the  defendant  ia  tried,  and  the 
taxation  of  coets  agaloat  blm  In  case  It  la 
found  that  In  filing  the  Information  be  acted 
mallelonsl;  or  without  probable  cause,  is  an- 
constltntional  and  void. 

(October  9,  1902.) 

*Headnote  by  Dcira,  C 


ERROR  to  the  District  Court  for  Sheridan 
County  to  leriew  a  judgment  taxing' 
I  the  costs  of  prosecution  against  one  upon 
whose  information  proceedings  had  been  in- 
j  stituted  against  cJeorgo  Lovekin  for  the 
alleged  commission  of  a  larceny,  of  whiob 
he  was  acquitted.  Reversed. 

The  facts  are  stated  in  the  Commissioner's- 
opinion. 

Mr.  W.  W.  Woodf  for  plaintiff  in  error: 
Section  322  of  the  Criminal  Code  is  re- 
pugnant to  8  3,  art.  1,  of  the  state  Constitu- 
tion. Under  Its  provisions  no  process  is 
issned  against  the  complainant;  no  notice- 
is  given  him- of  the  time  of  trial;  no  bill  of 
particulars  or  pleading  is  filed  against  him. 
He  has  no  voice  in  the  selection  of  a  jury, 
and  is  deprived  of  the  right  of  appeal. 


NOTB. — OonatituUonaHtv  of  ttctitte  authorix- 
tug  009U  of  proaecuUon  to  &«  imposed  upon 
pro»ccutina  witnesa. 

The  objections  to  a  atatutor;  or  Code  pro- 
vision ImpofiloK  costs  on  the  prosecuting  wit- 
ness, and  authorizing  hla  Imprisonment  until 
they  are  paid,  are  that  such  statutes  violate 
constltntional  provisions,  In  that  the  prosecut- 
Imt  witness  is  deprived  of  lit>erty  or  property 
without  due  process  of  law;  that  it  Is  an  Im- 
prisonment for  debt;  tbat  the  proseeotlng  wit- 
ness has  not  had  his  day  In  court;  that  It  de- 
prives him  of  a  trial  by  Jury ;  that  It  does 
not  sive  him  any  opportonlty  to  produce  wit- 
nesses or  make  a  defense ;  that  he  Is  not  per- 
mitted to  testify  in  his  own  iKhalf ;  that  It  ia 
cruel  and  ezcesslve  punishment ;  and  that  it 
denies  him  the  equal  protection  of  the  law 
in  eontraventlon  of  the  14th  Amendment  to  the 
United  States  Constltotion.  Some  of  these 
constitutional  objections  have  been  sustained  in 
a  few  cases,  aa  in  Ricklby  v.  State,  and  State 
«*  rel.  UcGraw  v.  Ensign,  11  Neb.  529,  10  N. 
W.  449,  holding  that  it  contravenes  the  pro- 
vision that  no  person  Shalt  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law. 
In  a  large  number  of  cases  the  coostitntlonal- 
Ity  of  this  provision  has  not  been  questioned, 
and  It  was  taken  for  granted  that  the  statute 
was  valid.  On  the  other  hand,  where  It  has 
been  questioned,  it  seems  that  the  present 
weight  of  authority  is  In  favor  of  its  constltu- 
tlonailty,  holding  that  such  provision  is  due 
pr-jcesa  of  law  <l«we  v.  Kansas,  163  U.  S.  81, 
41  L..  ed  78,  16  Sup.  Ct.  Bep.  1031 ;  Re  Eben- 
hack,  17  Kan.  618 ;  State,  McCaalln,  v.  Smith, 
66  Wis.  03,  26  N.  W.  268)  :  and  gives  him  his 
"day  In  court*'  (Re  Ebenhack,  17  Kan.  618) ; 
and  is  not  an  Imprisonment  for  debt  (Oreen  v. 
State,  112  Ga.  52,  37  8.  B.  93 ;  He  Ebenhack, 
17  Kan.  SIS;  State  r.  Wallln,  89  N.  C.  678; 
State  V.  Cannady,  78  N.  C.  639) ;  and  does  not 
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deprive  him  of  a  trial  by  Jury  (State  M  rsl. 
McCaslin  V.  Smith,  66  Wis.  93,  26  N.  W.  258)  ; 
and  is  not  cruel  and  unusual  punishment  (State 
V.  Cannady,  78  N.  C.  639). 

The  grounds  for  these  rulings  are  tbat  the- 
prosecutor  has  voluntarily  brought  himself  into 
court  by  instituting'  proceedinss ;  tbat  the  im- 
position of  the  costs  upon  blm  are  In  the  na- 
ture of  a  penalty  for  an  abuse  of  the  process  of 
court ;  that  it  is  a  quasi  contempt  of  court  for 
any  person  to  start  a  prosecution  maliciously 
and  without  probable  cause.  Some  of  the  cases 
dispose  of  the  question  on  the  ground  that  the 
prosecutor  Is  granted  the  right  of  api>eal  In 
order  to  try  the  question  of  prohable  cause,  and' 
therefore  he  is  not  deprived  of  any  constitu- 
tional rights.  While  It  seems  tbat  the  cases 
are  In  conflict,  so  that  It  cannot  be  positively 
declared  what  will  be  the  result  In  future  cases, 
it  must  be  supposed  that,  where  such  statute 
has  not  been  questioned  from  the  beginning  of 
the  history  of  the  state  up  to  the  present  time, 
such  long  acquiescence  will  have  great  wel^t 
In  sustaining  the  validity  of  such  provWons, 
and  that  it  will  be  bard  to  overthrow  ancb  a 
statute.  Tet  sometimes  great  hardship  may  be 
caused  without  any  remedy,  as  usually  the  case 
of  the  prosecuting  witness  Is  in  the  hands  of 
the  prosecuting  attorney,  and  the  wltnen  has- 
no  control  of  the  manner  of  presenUns  the  evi- 
dence, and  may  be  prohibited  from  producing 
on  the  trial  evidence  to  establlah  the  fact  that 
he  had  ample  probable  cause,  and  was  actuated 
by  the  vwy  best  of  motives.  The  only  stats  In 
which  it  seems  to  have  been  held  that  such  pro- 
vision Is  unconstitutional  Is  Nebraska,  and  the- 
states  wherein  such  statute  has  been  held 
valid  are  Kansas,  Wiaconsln,  Georgia,  and 
North  Carolina. 

In  RiCKLtY  V.  Btatr  it  was  held  that  NelK 
Code  Crlm.  I'roc.  f  322,  authorizing  the  Ques- 
tion of  the  good  faith  of  the  prosecuting  wit- 
ness in  Instituting  the  prosecution  to  be  tried. 
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Oct.. 


State  em  rel.  McQratc  v.  Emign,  11  Neb. 
631,  10  N.  W.  449;  O'Ghander  v.  Hansen, 
48  Neb.  485,  67  N.  W.  604. 

Mr.  O.  Patterson,  for  defendant  in  error: 

The  issuee  were  tried  without  objection. 

Corson  v.  Broody,  56  Ne*.  648,  77  N.  W. 
81;  Dj/e  v.  Ruaaell,  24  Neb.  829,  40  N.  W. 
417. 

■  The  jury  was  acceptable  to  plaintiff  and 
hia  attorneys  before  the  trial,  and,  no  objec- 
tion having  been  made,  all  objections  were 
waived. 

Wasaon  v.  Palmer,  13  Neb.  377,  14  N.  W. 
171;  Scott  V.  Waldeck,  12  Neb.  6,  10  N.  W. 
413;  Jonet  v.  Drtaooll,  46  Neb.  676,  65  N. 
W.  194. 

Mr.  O.  E.  Wood*  also  for  defendant  in 


Dnffle,  C,  filed  the  following  opinion : 
March  8,  1897,  the  plaintiff  in  error  filed 


I  a  complaint  with  the  county  judge  of  Sheri- 
'  dan  county,  Nebraska,  chai^ng  one  Lovekin 
with  stealing  certain  pieces  of  machinery, 
of  the  value  of  $15.  A  warrant  was  issued 
on  this  complaint,  the  defendant  arrested, 
and  a  trial  nad  on  March  18th.  The  jury, 
after  deliberatiug  seventeen  hours,  was  un- 
able to  agree  upon  a  verdict,  and  was  dis- 
charged. The  case  was  again  tried  on 
March  20th  to  a  jury  of  four  only,  the  state 
and  the  defendant  agreeing  thereto.  This 
jury  returned  the  following  verdict;  "We, 
the  jury  in  the  case,  being  duly  impaneled 
and  sworn,  do  ilnd  and  say  that  the  defend- 
ant is  not  guilty,  and  we  further  find  that 
this  case  was  brouj^t  without  probable 
cause."  Jud^mt  was  entered  on  this  ver- 
dict discharging  the  defendant,  and  taxing 
the  costs  of  the  prosecution  to  the  complain- 
aJit.  The  complainant  thereupon  took  error 
to  the  district  court,  where  the  judgment  of 


and  determined  at  the  same  time  that  the  de-  i 
fendBDt  is  tried,  and  the  taxation  of  tlie 
costs  against  him  In  case  It  U  found  that  la 
flllnji;  the  Infomatlon  he  acted  maliciously  or 
vlthoat  probable  cause,  was  unconstltntlocal 
and  Told.  It  was  held  that  this  provision  con- 
travened Neb.  OoDBt.  art.  1,  f  3,  declaring  that 
no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  procesB  of  law,  la  that 
It  denied  the  complaining  witness  bis  day  In 
court  and  a  fair  hearing.  The  court  said  that 
Neb.  Comp.  Stat.  1001.  {  mi.  malclDg  it  the 
duty  of  the  prosecuting  attorney  to  prosecute 
all  complaints  on  behalf  of  the  state  before 
any  magistrate,  gave  the  county  attorney  full 
control  of  the  case,  and  that  the  interests  of 
the  complaining  witness  were  wholly  at  the 
mercy  of  the  county  attorney,  and  that  there 
were  many  apparent  difficulties  In  trying  at  the 
same  time  and  before  the  same  Jury  the  ques- 
tion of  the  guilt  of  tlie  defendant  and  tbe 
good  faith  of  the  complaining  witness  In  com- 
mencing the  prosecution.  The  court  further 
said :  "Tbe  advice  of  an  attorney,  after  a  full 
statement  of  tbe  facts,  would  be  competent  evi- 
dence for  the  complainant  upon  the  question  of 
his  good  faith  In  commencing  the  prosecution, 
but  would  be  highly  objectionable  If  offered  on 
that  of  the  guMt  or  Innocence  of  tbe  defend- 
ant." 

And  in  State  en  rel.  HcGraw  v.  Enaign,  11 
Neb.  329,  10  N.  W.  440,  it  was  held  that  the 
right  to  imprison  a  complainant  for  costs  wlUi- 
out  a  complaint  specifying  the  offense  and  an 
opportunity  to  make  a  defense  might  well  be 
questioned,  under  Neb.  Const,  art.  1,  I  3,  pro- 
vidlne  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  doe  process  of  law, 
and  S  11,  providing  that  in  all  criminal  prose- 
cntlons  the  accused  shall  have  the  right  to 
appear  and  defend  In  person,  or  by  counsel, 
and  demand  the  nature  and  cause  of  accusation, 
to  meet  the  witnesses  face  to  face,  to  have 
process  to  compel  the  attendance  of  witnesses, 
and  a  speedy  public  trial  by  an  Impartial  Jury. 
Tbe  court  said :  "A  complaint  under  oath, 
eliar^g  a  party  with  the  commission  of  some 
offense  against  tbe  law,  most  be  filed  before  a 
party  can  be  subjected  to  Imprisonment  in  the 
county  Jail,  yet  the  legislature  has  assumed  to 
provide  that  upon  tbe  mere  finding  of  a  Jury  or 
jQstlce  that  tbe  complaint  was  mallcloos  or 
without  probable  cause,  the  Justice  shall  ren- 
der Judgment  against  the  complainant  for  costs, 
and  commit  him  to  jail  until  he  pay  the  same, 
unless  he  give  security  for  their  payment.  We 
have  no  hesitation  in  saying  that  in  this  the 
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leelslature  exceeded  its  power.  Tbe  mere  fail- 
ure to  prove  the  cbarge  made  in  a  complaint 
is  not  conclusive  evidence  of  want  of  probable 
cause  or  of  malice.  A  party  may  be  convinced 
of  the  existence  of  a  tippling  or  gambling  shop 
at  a  certain  place,  or  of  other  means  by  which 
the  morals  of  the  community  are  corrupted  or 
debased,  and  yet  upon  the  trial,  from  the 
pecnllar  or  secret  nature  of  the  bustness,  ma^ 
be  unable  to  prove  the  charge.  Does  such  a 
case  upon  the  trial  assume  the  form  of  a  con- 
test between  the  accused  and  the  accuser  as  to 
which  shall  be  imprisoned?  We  think:  not. 
And  in  no  case  can  a  complainant  be  aubjeetea 
to  Imprisonment  for  a  failure  to  pay  cost& 
When  the  offense  charged  Is  a  misdemeanor,  the 
Justice,  before  Issuing  the  warrant,  may  re- 
quire the  complainant  to  aclinowledge  himself 
liable  for  tbe  costs,  and.  If  be  deem  himself 
Irresponsible,  may  require  security.  If  the  Jus- 
tice falls  to  do  this,  tbe  claim  is  merely  a 
civil  itabllity,  and  tbe  Constitution  provides 
that  there  shall  be  no  Imprisonment  lo  a  civil 
action  except  in  cases  of  fraud.  It  follows  that 
tbe  Judgment  must  be  reversed  and  the  peti- 
tioner must  be  discharged." 

For  a  case  In  this  state  holding  that  Qie 
question  of  the  constitutionality  of  the  statute 
had  not  been  properly  raised,  see  O'Chander  v. 
Hauseti,  48  Neb.  485,  67  N.  W.  604. 

On  tbe  other  band,  wbere  the  question  baa 
been  raised  In  other  states,  similar  provisions 
have  been  held  valid. 

In  Kansas  a  proceeding  by  which  Judgment 
for  the  costs  of  tbe  prosecution  was  rendered 
against  a  person  upon  whose  oath  a  criminal 
information  for  libel  was  filed,  and  who  was 
found  by  the  Jury  to  have  Instituted  the  prose- 
cution without  probable  cause  and  with  malice, 
was  held  to  be  due  process  of  law.  It  was 
further  held  that  Kan.  Gen,  Stat  1S89,  chap. 
.  82,  S  820,  providing  that,  "whenever  it  shall 
appear  to  the  court  or  Jury  trying  the  case, 
that  the  prosecution  has  been  Instituted  with- 
out probable  cause  and  from  malicious  motives, 
the  name  of  tbe  prosecutor  shall  be  ascertained 
and  stated  in  tfae  finding ;  and  such  prosecutor 
shall  be  adjudged  to  pay  the  costs,  and  may 
be  committed  to  the  county  Jail  until  tbe  same 
are  paid,  or  secured  to  be  paid,"  did  not  deny 
him  tbe  equal  protection  of  tbe  law,  as  It  waa 
applicable  to  all  persons  under  lilte  circum- 
stances, and  did  not  subject  tbe  Individual  to 
an  arbitrary  exercise  of  power.  I<owe  v.  Kan- 
sas. 163  t;.  S.  81,  41  L.  ed.  78,  16  Sup.  Ct.  Rep. 
I  1031. 

This  was  an  appeal  from  the  same  case, — 
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the  county  judge  was  affirmed,  and  from 
that  ju^^SQt  the  complainant  has  prose- 
cuted error  to  this  court. 

The  testimony  taken  on  the  trial  of  the 
<»u8e  has  not  been  preserved,  and  -we  can- 
not say,  therefore,  whether  the  finding  of 
the  jmy  that  the  cause  was  brousht  without 
rarobahfe  cause  is  supported  by  the  evidence. 
There  is  in  the  record  a  paper  entitled  a 
■"bill  of  exceptions,"  signed  by  the  county  i 
judge,  and  indorsed,  filed  as  of  March  22, 
1897;  but  the  exceptions  preserved  in  tbia 
bill  go  only  to  the  action  of  the  court  in  sus- 
taining an  objection  made  by  the  state  to 
testimony  offered  by  t^e  itefendant  in  an- 
other.  Even  these  we  cannot  consider,  for 
the  reason  that,  while  it  appears  that  the  : 
bill  was  signed  by  the  county  judge  and 
marked  "Filed,**  the  judge  has  erased  his 
«ignfltuxe  from  the  paper,  and  indorsed 
thereon  a  menmrandum  to  the  effect  that 


the  bill  does  not  correctly  set  out  the  pro- 
ceeding had  upon  the  trial,  and,  because  the 
plaintiff  in  error  refuses  to  make  the  proper 
corrections  therein,  he  refuses  to  certify  the 
same.  The  memorandum  is  not  dated,  but, 
as  the  county  judge  would  have  no  right  to 
ehon^  a  record,  the  preBum;^ion  obtains 
that  it  was  indorsed  on  the  bill  before  the 
same  was  filed  and  made  part  of  the  record 
I  in  the  case.  If  the  bill  correctly  sets  out 
the  proceedings  had,  the  plaintiff  in  error 
had  hia  remedy  to  compel  by  proper  pro- 
ceedings its  allowance  by  the  judge;  but  he 
cannot  ask  us,  nor  are  we  permitted,  to  go 
behind  the  matters  certified  by  the  trial 
court  to  ascertain  what  actually  took  place 
;  on  the  trial.  In  this  condition  of  the  case, 
we  can  only  examine  the  transcript,  and 
ascertain  if  the  judgment  is  one  that  could 
legally  be  entered  against  the  plaintiff  in 
error.    In  O'Ohander  t.  Hansen,  48  Neb. 


JE«  Lowe,  46  San.  20D.  26  Pac.  749,  Behearlng 
Denied,  In  47  Kan.  769,  28  Pac.  1089,  tnfrOj— 
from  which  Lowe  sued  out  a  writ  of  error  con- 
tending that  he  had  been  deprived  of  his  lib- 
erty aud  property  without  due  process  of  taw, 
contrary  to  the  14th  Amendment  to  the  UQlted 
States  ConBtltution.    In  that  case  Lowe  con- 
tended that  Kan.  Comp.  Laws  1879,  |  2T6,  p.  . 
366,  providing  that  In  all  prosecutions  for  Ifbel  i 
the  Jury  have  the  right  to  determine,  at  their  I 
diacretiou,  the  law  and  the  fact,  was  utkconstt-  i 
tutlonal ;  but  it  was  held  to  be  valid,  the  court  f 
saying:    "Counsel  attack  this  provision  of  the 
statute,  and  say  It  Is  nneonstitutlonal  and  void, 
"bat  they  forget  that  wltbln  tbeir  memory  the 
practice  in  criminal  cases  in  almost  all,  if  not 
all,  of  the  states,  was  for  the  Jury  to  pass 
upon  the  law  and  the  facta."    It  waa  also 
claimed  tbat  {  820  of  the  Criminal  Code,  an- 
Uiorlzlng  the  Jury  to  find  the'  name  of  the 
prosecutor,  and  that  the  prosecution  was  In- 
stituted without  probable  cause  and  from  ma- 
licious motives,  was  unconstitutional  and  void. 
The  conrt  said :    "The  constitutionality  of  the 
other  statute  [|  326,  supral  has  been  upheld  i 
by  this  court  In  the  case  of  Re  Ebenback,  17 
Kan.  618,  decided  many  years  ago." 

This  does  not  appear  to  have  been  the  same 
statute  tbat  was  passed  upon  in  Re  Bbenhack, 
but  waa  a  Himllar  one,  Oen.  Stat.  881,  |  18, 
providing  that  when,  upon  a  trial  before  a  Jus- 
tice for  a  misdemeanor,  It  shall  be  tonnd  that 
the  prosecution  waa  Instituted  maliciously  or 
without  probable  cause,  the  prosecuting  witness 
may  be  adjudged  to  pa.v  the  costs,  and  may  be 
committed.  In  the  Ix>we  case  1  326  of  the 
Criminal  Code  was  reviewed,  and  tbat  section 
provided  that  the  jury  might  find  the  name  of 
the  prosecutor,  and  that  the  prosecution  was 
Instituted  without  probable  cause  and  from  ma- 
lidons  motives. 

In  Re  Rbenhack.  17  Kan.  618.  Kan.  Gen.  Stat. 
(186S)  I  18,  p.  881,  providing  tbat  when,  upon 
a  trial  before  a  Justice  of  the  peace  for  a  mis- 
demeanor. It  shall  be  found  that  the  prosecu- 
tion was  instituted  maliciously  or  without 
probable  cause,  the  prosecntlng  witness  shall 
be  adjudged  to  pay  the  costs,  and,  unless  a 
bond  is  given  therefor,  shall  be  committed  to 
the  county  jail  until  the  same  are  paid,  was 
held  to  be  valid  and  conatitatlonai.  In  this 
ease  it  was  objected  that  such  an  Imprlaonment 
would  not  be  upon  "due  procesa  of  law,"  and 
tiiat  It  could  not  be  said  that  the  prosecuting 
wltnesB  had  had  his  "day  In  court."  The  court 
said :  "The  proceeding  is  sammary ;  but  it  la 
clear  that  It  is  due  process  of  law,  and  that 
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the  offender  has  bad  his  day  In  court.  Indeed, 
It  may  well  be  considered  that  he  who  mali- 
ciously, or  without  probable  cause.  Invokes  the 
process  of  a  court  to  oppress  and  wrong  an  in- 
nocent party  by  placing  him  under  arrest  and 
upon  trial  for  violation  of  law  Is  guilty  of  a 
contempt  of  court."  It  was  further  contended 
that  the  statute  couflicted  with  Bill  of  Rights, 
I  16,  providing  tbat  "no  person  shall  be  Im- 
prisoned for  debt  except  In  cases  of  fraud ;" 
but  It  waa  held  tbat  these  coats  were  imposed 
upon  the  prosecuting  witness  as  a  penalty,  and 
did  not  constitute  strictly  and  almply  a  debt 
In  the  technical  sense  of  the  word.  The  court 
further  said ;  "The  legislature  has.  In  effect, 
declared  that  an  unwarranted  appeal.  In  this 
class  of  cases,  to  the  criminal  law.  Is  Itself 
a  violation  of  law,  aud  subjects  the  offender 
to  punishment ;  and  Qte  penalty  Imposed  is  the 
costs  of  the  unwarranted  proceedings."  * 

The  above  case  held  that  the  costs  Imposed 
on  the  prosecutor  did  not  constitute  a  debt, 
and  that  an  unwarranted  appeal  In  this  class 
of  cases  to  the  criminal  law  was  Itself  a  vio- 
lation of  law  and  subjected  the  offender  to 
punishment  In  Ricklsy  v.  State,  referring  to 
this,  the  court  said :  "The  court  followed  this 
case  In  lie  Lowe,  47  Kan.  769,  28  Pac.  1089, 
but  it  is  evident  from  the  opinion  that  the 
supposed  binding  force  of  early  decisions  had 
much  to  do  with  securing  the  assent  of  the 
court  as  then  constituted.  It  is  apparent 
that  the  argument  above  used  In  support  of  the 
validity  of  the  statute  Is  forced,  and  to  our 
minds  It  Is  unsatisfactory." 

Under  Ga.  Penal  Code,  I  1082,  providing  that 
the  prosecutor's  name  ^lall  be  indorsed  on  ev- 
ery indictment,  end  he  shall  be  compelled  to 
pay  all  coata  and  jail  fees  upon  the  acquittal 
or  discharge  of  the  person  accused,  It  waa  held 
that  the  Judge  had  the  power  to  issue  an  order 
or  role  nlid  callinK  upon  the  prosecuting;  wit- 
ness to  show  cause  why  be  should  not  pay  the 
costs,  and.  In  case  of  Allure  to  give  a  legal 
answer,  the  Judge  had  the  rigbt  to  attacb  him 
for  contempt  until  the  costa  were  paid.  It  was 
contended  by  connsel  that  this  method  of  en- 
forcing snch  an  obligation  against  a  party  In 
court  waa  unconstitutional,  being  tantamount 
to  an  Imprisonment  for  debt.  Green  v.  State, 
112  Oa.  52,  87  8.  B.  93.  In  this  case  the  court 
said :  "It  will  be  noted,  however,  In  the  pres- 
ent case.  In  the  first  place,  that  the  respond* 
ent.  In  answer  to  the  rule  nisi  served,  did  not 
avail  htmaelf  of  the  defense  that  he  had  no 
means  with  which  to  pay  the  costs,  even  It  such 
an  answer  would  have  been  a  legal  reply  set- 
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485,  67  N.  W.  C64.  it  was  held  that  an 
appeal  would  not  lie  in  favor  of  a  complain- 
ing vitnesB  sgainst  whom  a  judgment  for 
easts  had  been  entered.  It  was  ittt!inated» 
however,  that  a  writ  of  error  would  lie  un- 
der S  580  of  the  Code  of  Civil  Procedure; 
and  the  defendant  in  error  does  not  ques- 
tion, further  than  to  sey  that,  while  an 
appeal  will  lie  only  in  those  cases  provided 
hy  statute,  a  writ  of  error  may  be  taken  by 
anyone  injuriously  affected  by  a  judgmait, 
where  the  injury  is  the  direct  and  immedi- 
ate result  thereof,  and  who  stands  in  such 
relation  to  the  case  that  he  is  competent  to 
release  the  error.  Blads  Kirgan,  15  N. 
J.  L.  46,  28  Am.  Dec.  304. 

Our  Code  of  Criminal  Procedure  provides 
that,  upon  the  trial  of  minor  offenses  before 
a  magistrate,  if  the  defendant  is  acquitted, 
and  tne  magistrate  or  juiy  trying  the  case 
shall  state  in  the  finding  that  the  complaint 
was  malicious  and  without  probable  cause, 
the  magistrate  shall  enter  judgment  against 

ting  up  a  valid  defense  to  the  rule.  Bat  tbe 
payment  of  the  costs  in  such  a  case  we  do  not 
think  could  be  regarded  as  a  debt  for  wblcb 
the  CoiiBtttQtlon  declares  there  shall  be  no 
Imprisonment,  bnt  rather  a  penalty  for  the 
manifest  violation  of  the  rights  and  liberty  of 
otbers.  We  can  conceive  of  a  ease  where  this 
role  of  law  would  operate  with  great  hardship 
upon  a  person  tn  good  faith  undertaking  a 
criminal  prosecution  of  another.  Tbat  seems 
to  have  been  a  hardship  on  the  defendant  In  tbe 
case  above  cited  In  Jacobs  v.  State,  20  Ga. 
889,  but,  If  there  be  any  evil  in  the  law  as 
It  now  Bcands,  the  remedy  is  not  with  the 
courts,  but  with  the  lawmaking  power  of  the 
state." 

And  In  State  v.  Wallln,  89  N.  C.  S7S,  It  was 
nid  that  nhen  costs  are  adjudged  against  the 
prosecuting  witness,  "when  the  prosecution  ter- 
minates In  a  nolle  proaegut,  acquittal,  or  arrest 
of  judgment,  or  against  the  accused  when  It 
terminates  In  a  verdict  of  guilty,  either  party 
may  be  put  in  the  sheriff's  custody  until  the 
costs  are  paid  or  be  discharged  according  to 
law.  Code,  1  738 :  State  v.  Manuel,  20  N.  C. 
144  (4  Dev.  ft  B.  20)  ;  State  v.  Cannady,  78  N. 
C.  fl39.  Tbese  charges  do  not  constitute  a 
debt  within  the  meaning  of  the  clause  In  the 
Conatltutloa  for  which  Imprisonment  Is  for- 
bidden (art.  1,  I  16),  but  are  in  the  nature 
of  a  penal  Inllletlon,  punitory  la  character  and 
purpose,  as  Is  a  fine  imposed  upon  one  found 
guilty  of  crime." 

In  State  e»  rel.  McCasIln  v.  Smith,  65  Wis. 
98,  20  N.  Wt  2S8,  where  costs  were  Imposed 
on  the  complainant  by  the  mnnicipal  court, 
under  Wis  Rev.  Stat.  4791,  authorizing  such 
a  Judgment  on  determining  that  the  complaint 
was  wilful  and  malicious  and  without  probable 
cause.  It  was  contended  tbat  the  Judgment  en- 
tered against  complainant  was  without  due 
process  of  law,  or  without  giving  bim  a  trial 
by  Jury  or  any  opportunity  to  produce  witness- 
es or  make  a  defense.  But  It  was  held  that  a 
complaining  witness,  who  instigated  a  criminal 
prosecution  maliciously  and  without  probable 
cause.  In  a  sense  made  himself  a  party  to  it. 
The  court  said:  "The  statute  gave  the  defend- 
ant In  error  the  right  of  appeal  from  the  Judg- 
ment where  he  could  have  had  a  trial  upon 
the  merits  In  the  appellate  court.  The  law  In 
tbls  respect  has  Iwen  changed  since  the  case 
of  State  T.  BuBcb,  44  Wis  582,  was  decided. 
As  It  now  stands,  It  obviates  an  objection  which 
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the  c(»nplainant  for  all  costs  that  shall  have- 
accrued  in  the  proceedings  had  upon  sucb 
oom|daint,  and  snail  commit  such  complain- 
ant to  jail  until  such  costs  be  paid,  unless 
he  ^ve  bond,  etc.  The  latter  part  of  this- 
section  was  declared  unconstitutional  in 
State  ex  rel.  McGrato  v.  Ensign,  11  Neb. 
629,  10  N.  W.  449;  the  reasons  given  being 
that  the  costs  in  sucb  a  case  were  a  mere- 
civil  liability,  for  which  a  party  could  not 
be  imprisoned.  It  is  now  Insisted  that  tb» 
statute,  in  BO  for  as  it  authorises  the  entry 
<d  a  judgment  for  costs  a^inst  the  com- 
plaining witness  in  a  crimmal  ease,  is  in 
oontravHitioD  of  5  3,  art.  1,  of  the  state  Con- 
stitution, which  declares :  "No  person  shall 
be  deprived  of  life,  liberty,  or  property  with- 
out aue  process  of  law."  There  is  great 
force  in  the  suggestion  that  the  property  of 
the  citizen  cannot  be  taken  or  made  liable- 
in  an  action  to  which  he  is  not  a  party  to- 
the  record,  and  in  which  his  rights  are  not 
directly  put  in  issue;  but  whether  this  stat- 

has  sometimes  been  taken  to  a  provision  an- 
thorlslng  tbe  examining  magistrate  to  impMS- 
the  costs  of  prosecution  upon  tbe  complain- 
ing witness,  and  making  the  determination  at 
the  maglsti-ate  In  the  matter  final.  See  State 
00  rel.  UcOraw  v.  Ensign.  11  Neb.  529,  10  N. 
W.  449 ;  State  v.  Roney,  87  Iowa,  80.  We  d» 
not  think  the  section  In  question  Is  obnoxious 
to  any  constitutional  objection."  In  this  case- 
It  was  contended  that  Uie  statute  was  uncon- 
stitutional, as  the  Constitution,  art.  7,  I  2, 
vested  Judicial  power  In  the  supreme  court, 
circuit  court,  courts  of  probate,  and  Jastlcea 
of  the  peace,  and  this  statute  attempted  to  con- 
fer Judicial  power  upon  court  commissioners 
and  Justices  of  courts  of  record  In  vacation ; 
and  that,  if  tbe  statute  conferred  power  to 
enter  Judgment  upon  .Justices  of  tbe  peace  alone. 
It  would  be  partial  and  unequal  legislation, 
discriminating  against  the  right  of  different 
suitors  In  courts  of  Justice.  It  was  further 
contended  tbat  this  statute  contravened  U.  S. 
Const.  6tb  Amendment,  and  Wis.  Const,  art. 
1,  If  5,  9.  and  ordinance  1787,  art.  2,  In  tbat 
under  this  statute  a  cltlsen  would  be  deprived 
of  hie  property  and  bis  liberty  without  a  trial 
by  Jury,  without  being  a  party  to  the  action, 
without  being  permitted  to  testify  in  his  own 
behalf,  without  the  right  to  produce  snch  evi- 
dence as  he  might  deem  projDer,  and  Judgment 
would  be  entered  against  him  without  due 
process  of  law. 

And  where'  a  prosecutor  In  a  peace  warrant 
was  ordered  to  pay  costs  because  the  prosecu- 
tion was  frivolous  or  mallcloas,  and  an  ordtf 
was  made  tbat,  on  failure  to  do  so,  he  shoultf 
be  Imprisoned,  the  court  held:  "(1)  That 
neither  a  fine  nor  costs  Inflicted  as  a  punish- 
ment is  a  debt  wltbln  the  meaning  of  tbe  Con- 
stitution in  relation  to  this  matter;  (2)  tbat 
the  legislature  had  tbe  power  to  prescribe,  as 
It  has  -done,  tbat  the  prosecutor  may  be  made 
to  pay  costs,  where  the  defendant  Is  acquitte<^ 
and  the  prosecution  Is  frivolous  or  malicious; 
(3)  that  there  Is  nothing  cruel  or  unusual  la 
requiring  a  prosecutor,  who  has  not  beoi  In- 
dicted and  convicted  by  a  Jury,  to  pay  eosU^ 
nor  Is  It  contrary  to  the  Constitution,  becanse 
it  has  long  been  tbe  practice  to  do  so,  and  be- 
cause substantially  be  stands  convicted  by  hla 
false  clamor  and  the  acquittal  of  tbe  defend- 
ant."   State  V.  Cannady,  78  N.  C.  630. 

In  State  v.  Dunn,  96  N.  C.  697,  It  was  urged 
that  the  opinion  In  State  v.  Cannady,  78  N.  <\ 
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ute  denies  to  a  prosecuting  witness  his  con- 
stitutional right^  is  a  question  not  so  easily 
determined  as  might  seem  at  first  glance, 
and  it  has,  we  confess,  given  us  trouble  to 
determine.  Many  of  our  sister  states, — we 
think  a  majority  of  them, — have  a  similar 
atatate;  and  in  three  eases  only,  arising  in 
T^ftii—  and  Wisconsin,  has  the  question 
lieen  raised  and  determined.  In  the  other 
■tates,  so  far  as  an  extended  examination 
on  our  part  has  disclosed,  the  constitution- 
ality of  the  statute  has  been  assumed,  and 
never  questioned.  Bums  v.  State,  5  Ala. 
227;  Tuok  v.  State,  8  Ala.  664;  State  v. 
Branum,  23  Ark.  640;  Jaaoba  v.  State,  20 
<3a.  838;  'Margrave  t.  Vnited  Btatee,  Morris 
(Iowa)  462;  State  t.  Donnell,  11  Iowa,  452; 
Bw  parte  Coin,  9  Mo.  760 ;  State  v.  Berry, 
S0  Mo.  355;  State  t.  Bowling,  14  Mo.  608; 
State  T.  Coekerham,  23  N.  C.  (1  Ired.  L.) 
asi;  State  V.  Darr,  63  N.  C.  516;  Ovffy  v. 
Com.  2  Grant  Cas.  66;  Baneard  y.  State, 
■6  Hum[di.  116;  State  t.  Qreen,  2  Head,  356; 


Com.  V.  St.  Clair,  1  Gratt.  656;  State  v. 
Horton,  89  N.  C.  681;  State  v.  Baldwin,  79 
Mo.  243;  Taylor  v.  State,  39  Ark.  291; 
State  V.  Otcens,  87  N.  C.  565;  State  v.  Spen- 
cer, 81  N.  C.  519;  State  v.  Adams,  85  N.  0. 
660;  State  v.  Bughee,  83  N.  C.  665;  Erriok- 
son  T.  State,  10  Neb.  SB6,  7  N.  W.  S33; 
State  T.  Wormiak,  1  Lea,  659;  State  v.  Reit- 
ner,  20  Kan.  548 ;  Shields  v.  Shawnee 
County,  5  Kan.  690.  In  State  t.  Ruaoh,  44 
Wis.  582,  the  court,  while  not  expressing  an 
opinion  on  the  question,  intimated  that  the 
statute  was  invalid;  but  the  only  question 
before  the  court,  and  the  only  one  deter- 
mined, was  tiie  question  of  the  right  of  the 
complaining  witness  to  appeal  from  a  judg^ 
meat  for  costs  entered  against  him,  the 
court  holding  that  no  right  of  appeal  ex- 
isted.  In  the  later  case  {State  ea  rel. 
McGaslin  v.  Smith,  65  Wis.  93,  26  N.  W. 
:  258 ) ,  arising  after  the  statute  had  bem 
I  amended  to  give  the  complainant  a  right  of 
appeal  from  a  judgment  againH  him,  the 


fiSO,  supra,  coaDteoanced,  If  it  did  not  dlstlnet- 
ly  recognize,  tbe  correctness  of  a  charge  for 
solicitors'  Tees  In  taxing  costs  agalDst  tbe  pros- 
ecuting witness.  Tbe  court  said :  "We  do  not 
•0  Interpret  the  language  there  used,  nor  does 
It  admit  of  such  Inference.  Tbe  decision  Is, 
that  costs  put  upon  a  prosecutor  do  not  con- 
stitute a  debt  In  tbe  senee  of  tbe  Constltuttoa, 
Imprisonment  for  whlcb  Is  prohibited,  but  are 
-essentially  punitory,  for  a  false  and  unfounded 
«lainor,  acd  be  who  prosecutes  sucb  a  criminal 
■charge  ought  to  bear  the  pecuniary  conite- 
fences ;  and  further,  that  the  general  assem- 
Uy  has  the  right  so  to  enact  The  solicitor's 
fee  becomes  due  only  on  conviction  under  an 
Indictment,  and  in  this  case  has  become  due 
<rom  no  one." 

In  State  v.  Boney,  87  Iowa,  SO.  the  court 
said :  "If  there  Is  any  remedy  for  a  prosecu- 
tor In  a  criminal  cause,  against  a  wrongful 
Judgment  that  he  pay  the  costs  of  tbe  prose- 
cution. It  must  be  by  an  appeal.  Does  our 
statute  afford  him  Uils  remedy?  It  Is  pro- 
vided reqwcting  trlols  in  criminal  cases,  cog- 
nlxable  before  a  Justice  of  tbe  peace,  like  the 
case  whereon  this  appeal  arises :  |  5004. 
'Either  party  may  appeal  from  the  Judgment 
to  the  district  court  of  the  county,  at  the 
term  which  commences  not  less  than  fifteen 
days  after  tbe  day  on  which  the  appeal  is 
talten, — the  state,  In  the  same  manner  as  the 
defendant.'  It  was  beld  by  this  coort  In  State 
V.  Talt.  22  Iowa,  140.  that,  to  entitle  the  state 
to  appeal,  under  this  statute.  It  Is  not  neces- 
sary to  show  prejudice,  any  more  than  It  Is 
for  the  defendant  In  the  exercise  of  the  same 
right,  and  that  the  right  of  appeal  br  the  sute 
■ezlHted.  And  In  the  case  of  State  v.  Van  Ilor- 
ton,  26  Iowa,  402,  where  It  was  held  that  this 
section  of  the  statute  was  anconetltutlonal.  In 
•0  far  as  it  authorliwd  the  retrial  of  an  ac- 
cused in  the  district  court,  when  he  had  been 
acquitted  upon  a  trial  before  the  Justice,  yet 
the  Invalidity  of  the  section  was  limited  to  that 
portion  authorizing  a  retrial  of  a  defendant 
once  acquitted,  or  so  as  to  affect  the  penalty 
against  him.  That  the  state  might  appeal  for 
other  purposes,  and  to  correct  other  errors, 
was  expressly  stated.  An  appeal  may  then 
he  taken  In  such  cases." 

Id  Re  Termstlck.  3  Wash.  672,  29  Pac.  350, 
which  held  that  Wash.  Code  ISSl.  {  2103,  au- 
Uiorlztng  a  court.  Justice  of  tbe  peace,  or  oth- 
er magistrate,  to  decide  whether  the  complaint 
was  frivolous  or  malicleus.  and  assess  the  costs 
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agiifDBt  tbe  complaining  witness,  did  not  ap- 
ply to  tbe  superior  court,  tbe  court  said : 
"We  do  not  flod  it  necessary  to  pass  upon  two 
constitntlonsl  questions  raised  hwe,  viv.> 
whether  the  petitioner  had  due  process  of  law, 
and  whether  he  Is  Imprisoned  for  debt  They 
will  be  Interesting  when  occasion  arises  reqoir- 
ing  their  discussion." 

And  in  State  v.  Huscb.  44  Wis.  582,  It  was 
said :  "Whether  a  statute  can  be  upheld  which 
attempts  to  confer  power  upon  a  magistrate 
to  render  judgment  for  the  costs  of  a  criminal 
prosecution  against  a  person  not  a  party  to 
the  prosecution,  and  who  has  no  control  over 
It  and  no  opportunity  to  show  cause  why  Judg- 
ment should  not  go  against  him.  Is  a  question 
not  raised  by  this  appeal." 

Since  this  decision  tbe  stetute  was  changed, 
allowing  an  appeal  by  the  complaining  wit- 
ness. See  State  ex  rel.  McCasltn  v.  Smith,  65 
Wis.  93,  26  N.  W.  258,  aupra. 

Under  Neb.  Crim.  Code,  |  322,  providing  that, 
"whenever  the  defendant,  tried  under  tbe  pro- 
vlslops  of  this  chapter,  shall  be  acquitted,  he 
shall  be  Immediately  discharged ;  and.  If  the 
magistrate  or  Jury  trying  the  case  shall  stete 
In  tbe  finding  that  the  complaint  was  mallcioos 
or  without  probable  cause,  tbe  magistrate  shall 
enter  Judgment  against  the  complainant  for 
all  coste  that  shall  have  accrued  In  tbe  pro- 
ceedings had  npon  such  complaint,  and  shall 
commit  such  complainant  to  Jail  nntll  aaeb 
costs  be  paid," — It  was  contended  that  so  mndi 
of  said  section  as  authorizes  the  rendering  of 
Judgment  for  costs  against  a  complaining  wit- 
ness in  a  criminal  case  contravened  i  3  of  ar- 
ticle 1  of  tbe  state  Constitution,  which  de- 
clares tliat  no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of 
law.  It  was  held  that  tbe  Invalidity  of  the 
Judgment  could  not  be  questioned  In  this  pro- 
ceeding as  no  appeal  was  allowed  by  law  from 
sucb  a  Judgment.  O'Chander  v.  nansen,  48 
Neb.  48f>,  67  N.  W.  604.  In  this  case  the  court 
said :  "It  Is  not  Improbable  that  O'Chander 
was  entitled  to  have  the  Judgment  of  tbe  coun- 
ty court  reviewed  by  petition  In  error,  under  | 
'tSO  of  the  Code  of  Civil  Procedure,  but  wheth- 
er so  or  not,  it  Is  very  evident  no  right  of 
appeal  has  been  given  him.  either  by  the  stet- 
ute or  the  Constitution.  Tbe  conclusion  reached 
precludes  a  consideration  of  tbe  validity  of  | 
322  of  the  Criminal  Code,  or  the  Judgment  ren- 
dered theruunder."  I.  T. 
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statute  was  sustained,  the  court  saying  that, 
"a  oomplaining  witness  who  instigates  a 
criminal  prosecution  maliciously  and  with- 
out probable  cause  in  a  sense  makes  himself 
a  party  to  it.  His  ^ition  is  similar  to 
that  of  a  party  who  signs  as  surety  an  un- 
dertaking for  the  return  of  promrty  replev- 
ied. .  .  .  The  statute  gave  tne  defendant 
in  error  the  right  of  appeal  from  the  judg- 
moit,  where  he  could  have  had  a  trial  upon 
the  merits  in'the  appellate  court.  The  law 
in  this  respect  has  been  changed  aince  the 
case  of  State  v.  Ru8ch,  44  Wis.  582,  was  de-  i 
cided.  Ab  it  now  stands,  it  obviates  fui 
objection  which  has  sometimeB  been  taken 
to  a  provision  authorizing  the  examining 
magistrate  to  impose  the  costs  of  pnnecu- 
tion  upon  the  complaining  witness,  and 
making  the  determination  of  the  magis- 
trate in  the  matter  finaL"  It  will  be  no- 
ticed from  the  above  quotation  that  the 
court  sustaina  the  statute  upcm  the  theory 
that  the  complaining  witness  by  filing  tJie 
oomplaint  occupies  the  relati<m  of  a  surety, 
and  that  the  statute  grants  him  the  right 
of  appeal,  where  his  liability  may  be  passed 
upon  separate  and  apart  from  the  question 
of  the  guilt  or  innocence  of  the  party  against 
whom  the  information  was  filed.  In  view 
oi  the  provisions  of  S  287  of  our  Criminal 
Code,  wnich  authorizes  the  magistrate  to  re- 
quire the  complainant  to  acknowledge  him- 
self Tesproisible  for  tiie  cost  before  issuing 
a  warrant  of  arrest  for  a  misdemeanor,  it 
cannot  be  supposed  that  onr  legislature  un- 
derstood or  intended  that  the  complainant 
bound  himself  for  the  costs  by  signing  the 
information,  merely,  or  otherwise  than  by 
becoming  expressly  obligated  therefor;  and 
the  reasoning  of  the  Wisconsin  case  in  this 
respect,  if  otherwise  sound,  could  hardly  ap- 
ply in  this  state. 

Re  Ebmhaok,  17  Kan.  618i  was  a  petition 
for  a  writ  of  habeas  corpus;  the  petitioner 
alleging  that  he  was  restrained  of  his  lib- 
erty  because  of  his  refusal  to  pay  the  costs 
of  a  prosecution  in  which  he  was  the  com- 

{>lainant.  The  district  court  ordered  his  re- 
ease  upon  the  ground  that  the  statute  was 
invalid;  but  this  order  was  reversed  by  the 
supreme  court,  which  held  that  the  legisla- 
ture might  not  only  authorize  t^e  taxation 
of  costs  against  a  complaining  witness  who 
maliciously  or  without  probable  cause  in- 
stituted a  criminal  prosecution  against  an- 
other, but  might  also  direct  his  imprison- 
ment for  a  refusal  to  pay  them.  Judge 
Brewer,  who  delivered  the  opinion  of  the 
court,  said:  The  prosecuting  witness,  "by 
coming  into  court  and  filing  his  complaint, 
.  .  .  submits  himself  to  the  jurisdic- 
tion of  the  justice;  and  at  the  same  time 
that  the  question  of  the  guilt  of  the  person, 
hy  his  affidavit  charged  with  the  crime,  is 
tried,  his  own  conduct  in  the  premises  is 
inquired  into.  True,  he  is  not  ufK>n  the  rec- 
ord as  a  party  plaintiff  or  defendant,  but 
the  prosecution  is  instituted  at  hia  instance, 
and  ne  appears  upon  the  record  as  the  com- 
plaining party.  Many  civil  proceedings 
were  formerly  in  the  name  of  the  state  upon 
the  relation  <^  some  one.  ...  It  is 
(!1  L.  It.  A. 


true,  also,  tJiat  no  formal  accusation  is  pre- 
sented against  the  complainant,  upon  which 
he  is  tried  and  found  guilty,  and  that  the- 
flrst  written  statement  of  his  wrong  is  ia 
the  finding  and  order;  but  the  same  is 
equally  true  in  many  cases  in  commitments 
for  contempt.  There,  often,  the  first  writ- 
ing is  the  order  of  the  court  committing  the 
offender  for  the  contempt.  The  proceeding 
is  summary,  but  it  ia  clear  that  it  is  due 
process  of  law,  and  that  the  offender  has  had 
his  day  in  court.  Indeed,  it  may  well  be 
considered  that  he  who  maliciously  or  with- 
out probable  cause  inv<Aes  IJie  process  of  a. 
court  to  oppress  and  wrong  an  innocent 
parfy,  by  placing  liim  under  arrest-  and  up- 
on trial  for  violation  of  law,  is  guilty  of  a 
contempt  of  court.  .  .  .  Again,  it  is 
said  that  this  ia  in  conflict  with  3  16  of  our 
Bill  of  Rights.  'No  person  shall  be  impris- 
oned for  debt  except  in  cases  of  fraud.'  But 
these  costs  are  cast  upon  him  as  a  praalty. 
They  do  not  constitute  strictly  and  simply 
a  debt,  in  the  technical  sense  of  the  word, 
any  more  than  the  fine  imposed  upon  a 
party  convicted  of  assault  and  battery  is  a 
debt.  The  legislature  has,  in  effect,  de- 
clared that  an  unwarranted  appeal  in  this 
class  of  cases  to  the  criminal  law  is  itself 
a  violation  of  law,  and  subjects  the  offender 
to  punishment;  and  t^e  penalty  imposed  is- 
the  costs  of  the  unwarranted  proceedings. 
Shields  T.  Shawnee  County,  6  Kan.  690; 
State  V.  Donnell,  11  Iowa,  462;  State  v. 
Dorr,  63  N.  C.  516."  The  court  followed 
this  case  in  Re  Lotoe,  47  Kan.  769,  28  Pac. 
1089,  but  it  is  evident  from  the  opinion 
that  the  supposed  binding  force  of  early  de- 
cisions had  much  to  do  with  securing  the- 
assent  of  the  court  as  then  constituted.  It 
is  apparent  that  the-  argument  above  used* 
in  support  of  the  validity  of  the  statute  is- 
forced,  and  to  our  minds  it  is  unsatisfac- 
tory. Especially  is  this  so  in  view  of  tfae- 
provisions  of  {  604  of  the  Compiled  Statutes, 
of  1001,  which  make  it  the  duty  of  the  coun- 
ty attorney  to  appear  on  behalf  of  the  state 
before  any  magistrate  and  prosecute  all 
complaints  on  behalf  of  the  state  of  which 
any  magistrate  shall  have  jurisdiction.  This 
statute  gives  to  the  county  attorney  full  Gon- 
ial of  the  case,  and,  while  the  complainant 
is,  in  a  sense,  represented  by  counsel, —  the 
county  attorney, — he  is  given  no  choice  as. 
to  whom  he  will  employ,  except  by  the  eon- 
sent  and  favor  of  the  public  prosecutor,  who 
may  take  full  control  of  the  case,  and  ex- 
clude other  counsel,  should  the  complainant 
deaire  additional  assistance.  He  calls  such 
witnesses  as  he  pleases;  he  controls  all 
offers  of  evidence;  he  saves  an  exception  tO' 
the  rulings  of  the  court,  or  not,  at  his  pleas- 
ure; the  interests  of  the  complainant  are 
wholly  at  his  mercy,  and  are  protected  or 
left  to  suffer,  as  he  may  choose;  and  pre- 
suming, as  we  may  and  should,  that  the 
county  attorn^  is  both  qualified  to  try  the 
case,  and  honestly  striving  to  do  his  whole- 
duty  in  the  matter,  it  is  still  evident  that, 
if  the  complainant's  interests  are  protected, 
it  Is  as  a  matter  of  favor,  and  not  a  legaf 
ri^t  which  could  be  enfotxed,  as  it  is  mor» 
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than  doubtful  if  the  relation  of  attorney  I 
and  client  exists  in  such  a  s^se  aa  to  ren-  I 
der  the  public  prosecutor  liable  in  an  action 
for  negligence  or  unskilfulneu.  Again, 
there  are  many  apparmt  difficulties  in  try- 
ing at  the  same  time  and  before  the  same 
jury  the  question  of  the  guilt  of  a  defend- 
ant, and  the  good  faith  of  the  complaining 
witness  in  commencing  the  prosecution.  The 
advice  of  an  attorney,  after  a  full  statement 
of  the  facts,  wou}d  be  competent  evidence 
for  the  complainant  upon  uie  question  of 
hifl  good  faith  in  commencing,  the  prosecu- 
tion, but  would  be  highly  objectionable  if 
offered  on  that  of  the  guilt  or  innocence  of 
the  defendant.  The  complainant's  wife  or 
son,  or  a  neighbor  in  whom  he  had  the  ut- 
most confidence  and  whose  int^ity  had 
never  been  doubted,  may  have  informed  the 
complainant  that  he  saw  the  defendant  steal 
his  property,  and  this  the  complainant  could 
show  as  evidence  of  his  good  faith;  but  as 
against  the  prisoner  charged  wiUt  the  lar- 
ceny tills  would  be  hearsay  and  wholly  in- 
admissible. It  is  evident  that  many  cases 
may  arise  where  a  fair  trial  cannot  be  given 
the  defendant  on  the  question  of  his  guilt 


I  of  the  crime  charged,  and  the  complainant 
I  on  the  questicm  of  his  good  faith  in  com- 
mencing the  prosecution.  That  occasion  ex- 
ists for  a  statute  authorizing  the  taxation 
of  costs  against  one  who  maliciously  and 
without  probable  cause  institutes  a  crimi- 
nal prosecution  a^nst  his  neighbor  is  no 
reason  for  upholdmg  a  statute  which  may 
deny  the  honest  complainant  his  day  in 
court  and  a  fair  hearing.  If  the  statute 
provided  for  an  appeal  by  the  complainant 
in  case  he  felt  aggrieved  by  a  judgment  tax- 
ing the  costs  a^inst  him,  giving  him  an 
opportunity  to  present  to  the  appellate 
court  the  single  question  of  his  good  faith, 
aided  by  counsel  of  his  own  selection,  the 
present  objections  to  the  statute  would  prob- 
ably be  removed ;  but  in  its  present  form  we 
think  it  cannot  be  sustained,  and  therefore 
recommend  that  the  judgment  be  reversed. 

Albert  and  Ames,  CO.,  concur. 

Per  Cnriamt 

For  the  reascms  stated  in  the  forw>ing 
(pinion,  the  fudgment  of  the  District  Court 
ia  reversed.  ^ 


NEW  HAMPSHIRE  SCFREIIE  C90URT. 


Michael  MURRAY,  Admr.,  etc.,  of  Baker, 
Deceased, 

V. 

BOSTON  &  MAINE  RAILROAD. 

(  N.  H  >  ! 

I 

t.    The  elnpalnnr  of  a.  eonplc  of  mlmntea 

between  tbe  accident  and  the  maklni;  of  a 
declaration  will  not  exclude  from  evidence, 
upon  the  question  of  the  cause  of  the  acci- 
dent, a  declaration  hy  aa  employee  of  a  rail- 
road company,  whose  legs  were  cut  off  by  a 
car,  and  who  was  found  lying  between  planks 
forming  a  hand-car  stand,  that  be  stumbled 
over  tbe  planks. 

2.  A  declKrmtloii  by  an  Injnred  person 
M  to  of  aeeldeat  Is  not  excluded 

from  evidence  as  part  of  the  res  gettte  be- 
cause In  form  of  a  narrative,  and  made  In 
answer  to  a  question. 

8.  A  bralceman  on  a  railroad  does  not 
Kssiime  the  risk  of  aeeident  from  the 
proximity  of  a  Jigger  stand  to  a  switch, 
where  be  does  not  know  of  It,  and  Is  not 
chargeable  with  such  knowledge  In  the  ex- 
ercise of  ordinary  care  la  the  performance 
of  bis  duties. 

4.  The  nuumer  of  the  occurrence  of  an 
aeeldent  to  a  railroad  employee,  when  dis- 
closed "by  the  evidence,  may  warrant  an  in- 

XOTB. — As  to  how  near  the  main  transaction 
declarations  must  be  made  In  order  to  consti- 
tute a  part  of  the  rea  gegtm,  see  also  note 
to  Ohio  A  M.  fi.  Co.  V.  Stein  (lud.)  19  L.  B.  A. 
733. 

As  to  liability  of  master  for  Injury  to  servant 
by  objects  placed  near  track,  see  Pldcock  v. 
Union  P.  B.  Co.  (Utah)  1  L.  R.  A.  131 ;  Grat- 
tlB  v.  Kansas  City.  P.  ft  O.  B.  Co.  (Mo.)  48 
X.  R.  A  809;  and  Mlssoari  P.  B.  Co,  v.  Co- 
lumbia (Kan.)  58  L.  B.  A.  899. 
61  L.  R.  A. 


ference  In  his  favor  as  to  want  of  knowl- 
edge of  the  unsafe  condition  of  bis  working 
place,  as  tending  to  show  that  he  did  not 
assnme  the  risk  of  soch  condition. 

Knowledge  on  the  part  of  a  hralce- 
man  of  a  Jlvieer  stand  nenr  a  switch 
which  be  Is  required  to  use  Is  not  shown  by 
tbe  fact  that  be  had  been  over  the  road  ten 
or  twelve  times  within  two  months  of  the 
accident,  when  the  stand  Is  not  so  conspic- 
uous as  necessarily  to  attract  his  attention, 
and  men  who  worked  with  bim  during  the 
time  testified  that  they  had  not  noticed  It 

6.  ThaY  il«er  stands  are  fre«nentlr 
plaeed  alons  railroad  traeks  does  not 
charge  a  brakeman,  as  matter  of  law,  with 
notice  that  one  may  be  near  a  switch  that  be 
Is  required  ' to  use,  where  they  usually  lead 
Into  car  bouses,  and  are  not  placed  near 
switches. 

7.  Direct  evidence  1«  not  necessary  to 

show  due  care  on  the  part  of  a  brakeman  at 
tbe  time  of  an  accident  by  which  he  Is  In- 

8.  The  Jnrr  mar  infer  that  a  hrakenutn 

proceeding  In  the  night  towards  a  switch 
which  he  Is  required  to  set  would  do  so  In 
an  ordinarily  prudent  manner,  and  find  from 
sncb  Inference  that  he  was  In  the  exercise 
of  due  care.  In  the  absence  of  evidence  to  the 
contrary. 

(February  3,  1903.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  CJourt  for  Hillsborough 
C3o\mty,  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  the  all^^ 
negligent  killing  of  pbintiflTs  intestates 
Overruled. 

Baker  had  been  for  some  time  in  the  era- 

Eloy  of  defendant  as  a  frei^t  biakeman, 
elonging  to  a  crew  which  had  no  regular 
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run,  but  worked  on  extras  running  out  of 
NaHhua.  During  the  two  months  before  the 
«ocident  the  crew  had  been  over  the 
road  from  Nashua  to  Keene  ten  or  tweWe 
tiniefl.  While  making  up  a  train  in  the  yard 
at  Greenfield,  about  2  o'clock  in  the  morn- 
ing, it  was  Baker's  duty  to  throw  a  switch 
after  care  had  been  drawn  off  a  side  track. 
While  the  cars  were  in  motion  someone  with 
a  lantern  was  seen  traveling  along  the  track 
on  the  side  opposite  the  switch.  In  the 
Ticinitj  of  the  switch  the  lantern  dis- 
appeared goin^  down  by  the  Bide  of  the 
track.  At  this  point  there  was  a  jigger 
stand  about  6  feet  from  the  switch,  consist- 
ing of  plank  placed  at  right  angles  with  the 
track,  and  within  2  or  3  inches  of  it,  and 
extending  back  some  15  feet.  Its  purpose 
was  to  assist  in  removing  hand  cars  from 
the  track.  Just  aftor  the  lantern  disap- 
peared. Baker  was  beard  to  cry  out,  and 
was  found  lying  between  the  planks  with 
both  legs  nearly  severed  from  his  body. 
When  aaked,  "How  did  you  do  that  I"  Baker 
replied,  "I  fell  over  these  old  planka." 
Baker  died  a  few  hours  after  the  accident; 
and  it  was  not  known  whether  he  had  ever 
before  operated  this  particular  switch,  or 
whether  he  had  ever  gotten  off  his  ear  at 
that  point.  The  stand  had  been  there  about 
ten  years,  and  some  years  prior  to  the  ac- 
«ident  Baker  went  over  the  road  as  brake- 
nan  a  large  number  of  times. 

Metars.  Bamblett  ft  Sprinc  and  Bnnu 
A  BnxttS  for  defendant. 

Measra,  Doyle  ft  Lnoler,  for  plaintiff: 

In  the  absence  of  all  evidence  upon  the 
question  of  Baker's  negligence,  his  exercise 
-of  ordinary  care  may  be  inferred  from  the 
Instinct  of  self-preservation,  because  there 
is  no  testimony  as  to  what  he  did,  or  what 
fae  omitted  to  do,  for  his  protection. 

huntreat  r.  Boaton  A  M.  R.  Co.  66  N.  H. 
186,  34  Atl.  164;  Bnevely  t.  Jones,  9  Watti.. 
433 ;  Johnson  v.  Hudson  River  R.  Co.  20  N. 
Y.  65,  75  Am.  Dec.  375;  Reynolds  v.  J^'ew 
York  C.  <e  a.  R.  R.  Co.  58  N.  Y.  248; 
Huichins  V.  Uaoombcr,  68  N.  H..473,  44  Atl. 
«02;  Whitcher  v.  Boston  d  M.  R.  Co.  70  N. 
H.  246,  46  Atl.  740. 

To  furnish  deceased  a  reasonably  safe 
place  in  which  to  perform  his  duty  was  an 
unpentive  duty  on  the  master,  to  be  fully 
performed. 

State  V.  Boston  A  M.  R.  Co.  58  N.  H.  408; 
Evans  v.  Concord  R.  Corp.  66  N.  H.  194,  21 
Atl.  106. 

Whether  the  defendant  furnished  the  de- 
ceased with  a  suitably  safe  place  to  work  in 
was  a  question  for  the  jury;  and  whethei 
Baker  oufjlit  to  hnve  known  of  the  danger 
wa»  also  a  question  for  the  jury. 

Whitcher  v.  Boston  d  M.  R.  Co.  70  N. 
H.  245,  46  Atl.  740;  Hardy  v.  Boston  d  M. 
R.  Co.  68  N.  H.  523,  41  Atl.  179. 

Mere  knowledge  of  the  existence  of  this 
jigger  stand  wonld  not  excuse  the  defendant, 
unless  Baker  should  have  appreciated  the 
danger. 

Demars  v.  Glen  Mfg.  Co.  67  If.  H.  404, 
40  Atl.  902. 
61  L.  R.  A. 


The  statement  made  by  Baker  to  Smith  is 
admissible  as  part  of  the  res  gesta. 

I  Wharton,  Er.  p.  269;  People  v.  FemoiH 
36  Cal.  49,  96  Am.  Dec  49;  Internationa 

d  O.  N.  R.  Co.  V.  Anderson  82  Tex.  516,  17 
S.  W.  1039;  Mitchum  v.  State,  11  Ga.  616; 
Handy  v.  Johnson,  5  Md.  460;  State  v.  Oar- 
rand,  5  Or.  216;  Tenney  v.  Evans,  14  N.  H. 
360,  40  Am.  Dec.  194;  Woods  v.  Banks, 
14  N.  H.  114. 

Its  admisaibility  is  determined  by  the 
judge  according  to  its  relation  to  the  faet^ 
and  in  the  exercise  of  his  sound  discretion. 

6reenl.  Ev.  14th  ed.  p.  144;  Leakey  t. 
Cass  Ave.  d  F.  0.  R.  Co.  97  Mo.  166,  10 
S.  W.  58;  Quincy  Horse  R.  d  Carrying  Co. 
V.  Onuse,  137  III.  264,  27  K.  E.  190;  Inter- 
national  d  (i.  /V.  R.  Co.  v.  Smith  (Tex.)  14 
S.  W.  642;  Cleveland  v.  Newsom,  45  Mich. 
62.  7  N.  W.  222;  Galveston  v.  Barbour,  62 

iTex.   172,  60  Am.  Rep.  519;   Caverno  r. 

\jone.fi,  61  N.  H.  623;  Stein  v.  Railroad  Oo. 

1 10  Phila.  440;  Entwhistle  v.  Feighner,  60 
Mo.  214;  Augusta  Factory  v.  Barnes,  72  Ga. 

1 218.  53  Am.  Rep.  838;  Fairfield  v.  Amherst, 
57  N.  H.  479;  Lord  v.  Pueblo  Smelting  A 

.Ref.  Co.  12  Colo.  390,  21  Pac.  148;  Dela- 

\  loare,  L.  d  W.  R.  Go.  V.  AshUy,  14  C.  C.  A, 
368,  28  U.  S.  App.  375,  67  Fed.  209;  Fergu- 
son T.  Columbus  A  R.  R.  Co.  76  Ga.  637; 

'  Ohio  A  U.  B.  Co.  T.  Cullison,  40  111.  App. 
67  i  Fennsylvatiia  R.  Co.  v,  Lyonn,  120  Pa. 
113.  18  Atl.  7S9;  Chicago  West  Div.  R.  Oo. 
V.  Becker,  30  111.  App.  200,  128  III.  Us,  21 
N.  E.  624;  Funston  v.  Chicago,  It.  I.  A  P. 
R.  Co.  61  Iowa,  452,  16  N.  W.  618;  Fish  v. 
Illinois  C.  R.  Co.  96  Iowa,  702,  65  N.  W. 
995;  Louisville  d  N.  R.  Co.  v.  Earl,  94  Ky. 
368,  22  S.  W.  607;  Stoeckman  v.  Terre 
Haute  A  I.  R.  Co.  15  Mo.  App.  603;  Mis- 
souri P.  R.  Co.  T.  Baier,  37  Neb.  235,  66  K. 
W.  913 1  Waldele  v.  A'w  York  0.  A  H.  B. 
R.  Co.  29  Hun,  35;  Elkins  v.  McKean,  79 
Pa.  493 ;  Tcseaa  d  P.  R.  Co.  v.  Robertson,  82 
Tex.  657,  17  S.  W.  1041;  International  d 
G.  N.  R.  Co.  V.  Anderson,  82  Tex.  516,  17 
S.  W.  1039;  Afiasourt  P.  R.  Co.  v.  Bond,  2 
Tex.  Civ.  App.  104,  20  S.  W.  930;  Sullivan 
V.  Salt  Lake  City,  13  Utah,  122,  44  Pae. 
1039;  Christianson  v.  Pioneer  Furniture  Co, 
92  Wis.  649.  66  N.  W.  699;  Traveller^  Ins. 
Co.  V.  Mosley,  8  Wall.  397,  19  L.  ed.  437. 

Wklker,  J.,  delivered  the  opinion  of  the 
court: 

It  is  claimed  that  Baker's  statement, 
made  directly  after  the  infliction  of  his  in- 
jury, was  not  admissible.  If  the  declaration 
was  merely  a  narrative  of  a  past  evrat,  the 
evidence  of  it  would  be  inadmissible,  upon 
the  ground  that  ordinarily  hearsay  evidenos 
is  not  received  in  proof  of  the  truth  of  an 
assertion.  The  uniform  practice  of  the 
wifl*!  in  (■oiMii'oi-l''w  I'liri^tHf+iom*  ^ns  re- 
sulted in  the  entablishment  of  this  principle, 
as  a  necessary  and  useful  rule  in  the  in- 
vestigation of  questions  of  fact.  But  when 
the  declaration  of  one  not  a  sworn  witness 
upon  the  trial  Is  something  more  than  mere 
narrative, — when  ita  probative  force  is  de- 
rived in  part,  at  least,  from  sources  other 
than  the  credibility  of  the  declarant. — aa 
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-<moTtimil7  is  afftnded  for  the  aisument 
tnat  It  doei  not  fall  within  the  strict  rule 
agafaut  hearsay  evidrace,  or  that  it  eonsti- 
tutee  an  exception  to  the  rule.  It  is  then 
possible  to  say  that  the  declaration,  while 
Terbally  a  mere  narrative,  is  something 
more,  and  may  be,  for  that  reason,  of  such 
MTotMitiTe  force  as  to  be  admissible  as  evi- 
aenoB  upon  a  material  issue.  It  may  be  so 
■oanneotM  with  other  eontiOTerted  facts  as 
to  be  itself  a  fact  or  eiienmBtance  naturally 
crowing  out  of,  and  in  some  sense  attested 
by,  them.  The  verbal  statement  of  a  person, 
made  under  some  circumstances,  may  be  a 
part  of  the  actual  occurrence,  and  be  enti- 
tled to  as  much  weight  as  evidence  as  any 
other  part  of  the  transaction.  This  is  the 
principle,  it  is  believed,  that  is  involved  in 
'  the  somewhat  obscure  doctrine  of  res  getta, 
whidi  is  often  resorted  to,  apparently,  more 
on  account  of  its  convenimt  indefiniteness 
than  for  ita  scientific  precision.  But  the 
principle,  whether  expressed  in  an  abbrevi- 
ated Latin  phrase  or  otherwise,  is  an  im- 
portant one  in  any  system  of  evidence  whose 
object  is  the  ascertainment  of  facta.  Its 
^vel^meot  has  been  promoted,  in  modem 
times,  1^  an  effort  to  afford  the  triors  of 
fact  all  reasonable  nienns  of  ascertaining 
the  truth,  instead  of  withholding  from  them 
all  information  possible  by  the  rigid  appli- 
cation of  certain  rules  of  exclusion.  The 
question  is  not  now,  how  little,  but  how 
much,  logically  competent  proof  is  admissi- 
ble. 

In  cases  of  this  character  it  is  important 
to  ascertain  what,  if  any,  relevancy  the 
•declaration  has, — in  other  wcNrds,  what  it 
tends  to  prove;  for  unless  its  natural  effect 
is  to  prove  or  explain  a  point  in  issue  or  a 
controverted  fact,  it  is  not  admissible.  In 
this  case  the  burden  was  upon  the  plaintiff 
to  establish,  by  a  balance  of  the  probabili- 
ties, that  his  intestate  received  his  injury 
in  consequence  of  the  negligence  of  the  de- 
fendant. This,  in  a  broad  general  sense, 
was  the  issue  tried :  but  it  involved  a  ma- 
terial inquiry  as  to  the  manner  in  which  the 
accident  happened.  If  it  is  assumed  that 
suffering  the  planks  to  be  where  it  is  ad- 
mitted they  were  was  a  negligent  act  of  the 
defendant,  it  was  important  for  the  plaintiff 
to  show  that  they  were  the  proximate  or 
effective  cause  of  the  accident.  If,  in  the 
.exercise  of  due  care,  the  deceased  would  not 
have  received  the  injury  complained  of  but 
for  the  existence  of  the  planks  at  that  par- 
ticalar  place  and  time,  the  plaintiff  would 
have  sustained  the  burden  assumed  by  htm. 
On  the  other  hand,  if  the  cause  of  the  acci- 
dent was  something  other  than  the  planks, 
as  manifestly  might  have  been  the  case,  his 
failure  in  this  respect  might  have  been  fatal. 
yaahua  Iron  <£  Steel  Co.  v.  Worcester  £  If. 
R.  Co.  62  N.  H.  169.  The  controversy  was 
whether  the  j^anks  caosed  the  deceased  to 
stumble  and  fall,  and  thus  to  suffer  the 
Injuiy  Inflicted  upon  him  by  the  car  wheel 
mnning  over  his  legs.  The  plaintiff's  evi- 
dence was  that  the  deceasal  was  found 
almost  immediately  after  the  accidmt  lying 
between  the  planks,  with  his  legs  practically 
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sevoed  from  his  body;  that  the  fragments 
oi  his  broken  lantern  were  on  the  ground 
near  him;  and  that  blood  and  bits  of  flesh 
were  found  uptm  the  car  wheel  and  near  the 
planicB.  These  are  all  physical  facts  which, 
as  evidence,  attorA  some  information  as  to 
how  the  accideat  happened.  They  are  rele- 
vant details  or  results  of  the  main  fact.  In 
the  strictest  sense,  they  may  not  together 
constitute  or  fully  evidence  tne  fact  in  con- 
troversy; but  in  law  th^  are  said  to  be  a 
part  of  it.  The  admission  of  evidence  of 
this  charaoter  is  placed  upon  the  ground 
that  it  discloses  to  the  jury  the  facts  and 
circumstances  which  attended  the  principal 
fact.  In  a  not  inappropriate  sense,  they  are 
a  part  of  the  res  gesta,  and  exist  as  evidence 
of  it.  Willis  V.  Quimby,  31  N.  H.  486; 
Tucker  t.  PsosIm,  36  N.  H.  167,  181; 
Wyman  t.  Ptrkina,  30  N.  H.  218 ;  Willey  v. 
Portsmouth,  64  N.  H.  214,  210,  9  Atl.  220. 

When,  instead  of  attendant  jAysical  facts 
and  circumstances,  the  evidence  consists  of 
a  declaration,  made  by  a  person  at  the  time 
of  the  event  or  transaction  which  is  under 
investigation,  its  admission  depends  upcm  a 
similar  principle.  If  ita  materially  or 
relevancy  is  conceded,  the  question  whether 
it  is  a  part  of  the  res  geates  arises;  that  is, 
whether  It  occurred  in  such  intimate  con- 
nection with  the  event  in  issue  as  to  consti- 
tute it  in  a  reasonable  and  proper  sense  a 
part  thereof.  If  it  does,  it  is,  in  its  proba- 
tive bearing,  superior  to  mere  hearsay  re- 
marks, and  may,  for  that  reason,  be  admis- 
sible. "Its  connection  with  the  act  gives 
the  declaration  greater  importance  than 
wliat  is  due  to  the  mere  assertion  of  a  fact 
by  a  stranger,  or  a  declarati<m  by  the  party 
himself  at  another  time.  It  is  part  of  the 
transaction,  and  may  be  giv«i  in  evidence 
in  the  same  manner  as  any  other  fact." 
Hadlej/  v.  Carter,  8  N.  H.  40,  43.  "Where 
evidence  of  an  act  done  by  a  party  is  ad- 
missible, his  declarations,  made  at  the  time, 
having  a  tendency  to  elucidate  or  give  a 
character  to  the  act,  and  which  may  derive 
a  degree  of  credit  from  the  act  itself,  are 
also  admissible,  as  a  part  of  the  res  gestts." 
Sessions  v.  lAttle,  0  N.  H.  271,  276. 

After  approving  the  statement  quoted 
above  from  Hadley  v.  Carter,  the  court,  in 
Wiggin  v.  Plumer,  31  N.  H.  261,  267,  states 
the  principle  as  follows:  "When  a  fact  is 
offered  in  evidence,  the  whole  transaction,  if 
it  consists  of  many  particulars,  may  and 
ought  to  be  proved.  Every  additional  cir- 
cumstance  {woved  may  vary  the  effect  of  the 
evidence,  may  neutralize  it,  or  give  it  point. 
What  is  then  said  by  the  parties,  and  what 
is  said  by  others  to  them,  relative  to  the 
subject  of  the  transaction,  is  a  part  of  the 
transaction  itself.  It  is  admissible  on  the 
same  principle  that  every  other  part  of  it 
is,  that  the  whole  matter  may  be  seen  by 
the  jury.  .  .  CmtCTiporaneous,  but 
otherwise  unconnected  conversation,  is  re- 
jected, on  the  same  ground  as  other  im- 
connected  facts.  If  the  statement  offered  in 
evidence  does  not  tend  to  elucidate  or  give 
a  character  to  the  acts  proved,  it  is  to  be 
rejected.  If  it  is  upon  the  same  subject 
32 
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and  relative  to  the  act  in  proof,  it  should 
be  received."  See  also,  to  same  effect, 
Mahurin  v.  Bellows,  14  N.  H.  209,  212; 
Tenney  v.  Evans,  U  N.  H.  343,  350.  40  Am. 
Dec.  194;  Morrill  v.  Foster,  32  N.  H.  358. 

But,  while  admitting  that  the  foregoing 
statements  of  the  law  are  substantially  cor- 
rect, the  defendant  insists  that  a  declaration 
of  the  character  received  in  this  case,  in 
order  to  be  admissible,  must  have  been 
strictly  and  literally  contemporaneous  with 
the  fact  it  was  int«ided  to  elucidate  or  ex- 
plain. In  other  words^  it  is  in  effect  con- 
ceded that  if,  while  the  car  wheels  were 
passing  over  Baker's  1^,  he  had  exclaimed, 
"I  fell  over  these  old  planks,"  that  state- 
ment would  have  been  admissible  as  a  part 
of  the  reg  gestee;  but  it  is  claimed  that,  al- 
though made  within  two  minutes  after  the 
aetiuil  InflictitHi  of  the  injury,  while  he  was 
lying  between  the  planks,  groaning  on  ac- 
count of  the  pain,  and  while  no  substantial 
change  had  occurred  in  the  attendant  cir- 
cumstances, it  is  not  admissible,  because 
the  accident  was  then  a  past  event,  and  the 
statenient  a  mere  narrative.  But  this 
technical  refinement  is  not  based  upon  a 
reasonable  view  of  the  principle  involved. 
No  satfsfactoty  reascm  is  assigned  for  the 
distinction  suraested.  If  the  statement  of  a 
party,  made  while  a  serious  injury  is  being 
inflicted  upon  him,  is  regarded  as  an  evi- 
dmtiary  fact  throwing  light  upon  the  man- 
ner of  the  occurrence,  why  does  not  the  same 
statement,  made  immedicitely  after  the  prin- 
cipal event,  as  an  intimately  connected  and 
natural  result  or  detail  thereof,  In  the  pres- 
ence of  all  the  physical  facts  of  the  accident, 
ocHistitute  an  equally  admissible  part  of  the 
pnx^f  Why  may  it  not  be  as  much  a  part 
of  the  reit  gestw  as  the  fact  that  the  de- 
clarant is  found  at  the  dame  time  lying  in  a 
place  and  position  indicating  the  manner  of 
the  accident?  His  position  as  well  as  his 
declaration  may  be  to  some  extent  subject 
to  his  volition.  If  the  very  short  period  of 
two  minutes  after  a  man's  legs  have  been 
severed  from  his  body  in  a  railroad  accident 
prevents  his  declaration  then  made  from 
being  deemed  a  part  of  the  transaction,  it 
is  difficult  to  understand  why  his  position, 
which  may  he  as  much  subject  to  his  intelli 
gent  control  during  that  brief  and  trying  in- 
terval of  time  as  his  power  of  verbal  com- 
munication, should  he  regarded  as  a  compe- 
tent evidentiary  fact  explaining  the  manner 
of  the  accident.  The  fact  is  that  both  his  de- 
claration and  his  position  may  be,  under  the 
circumstances,  credible  and  admissible  evi- 
dence, very  similar  reasons ;  and  that  to 
exclude  the  evidence  in  the  one  case,  because 
it  may  be  fabricated,  would  furnish  a  rea- 
son for  its  exclusion  in  the  other.  The  poa* 
aibility  of  its  being  unreliable  would  seem 
to  relate  to  the  weight,  rather  than  to  the 
admissibility,  of  the  evidence.  That  the  doe- 
trine  of  exact  coincidence  in  such  cases  is 
not  followed  in  this  state  is  plainly  indi- 
cated in  Caverno  v.  Jones,  61  N.  H.  623,  624, 
in  which  it  was  decided  that,  in  trespass 
for  assault  and  battery,  threats  to  do  the 
plaintiff  bodily  harm,  made  by  the  defend- 
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ant  so  soon  after  the  alleged  assault  as  to 
constitute  a  part  of  the  transactitm,  are 
competent.  Nor  do  any  of  the  decisions  in 
this  jurisdiction  warrant  the  assumption 
that  the  defendant's  theory  has  been 
adopted  here.    See  cases  above  cited. 

Cases  in  other  states  and  in  England,  it 
must  be  admitted,  are  not  In  accord.  Some 
adopt  an  unreasonably  strict  construction  of 
the  rule  {Reg.  v.  Bedingfield,  14  Cox  C.  C. 
341 ;  State  T.  Davidatm,  30  Vt.  377,  73  Am. 
Dec.  312;  Eastman  v.  Boston  d  M.  R.  Co. 
165  Mass.  342,  43  N.  E.  115;  Louisville  d 
N.  R.  Co.  V.  Pearson,  97  Ala.  211,  215,  12 
So.  176;  Cleveland,  C.  d  C.  R.  Co.  v.  Mara, 
26  Ohio  St.  185):  others  admit  statements 
only  remotely  connected  with  the  principal 
fact  ( Travellers'  Ins.  Co.  v.  Mosley,  8  Wall. 
397,  19  L.  ed.  437;  Com.  v.  M'Pike,  3  Cush. 
181,  60  Am.  Dec.  727;  Cmig  v.  State.  30 
Teat.  Aw.  619.  18  S.  W.  297)  ;  while  others 
adopt  wnat  seems  to  be  the  more  rational 
view,  as  stated  in  Com.  v.  Hackett,  2  Allen, 
136,  140,  that  statements  are  admissible 
when  "it  appears  that  they  were  uttered 
after  the  lapse  of  so  brief  an  interval,  and 
in  such  connection  with  the  principal  trans- 
action, as  to  form  a  legitimate  port  of  it, 
and  to  receive  credit  and  support  as  one  of 
the  circumstances  which  accompanied  and 
illustrated  the  main  fact"  (Rawson  v. 
Baigh,  2  Bing.  99^  Rouch  v.  Great  ^^'eatem 
R.  Co.  1  Q.  B.  51;  Reg.  v.  Lunny,  6  Cox 
C.  C.  477;  Waldele  v.  ^ew  York  C.  &  H. 
R.  R.  Co.  95  N.  Y.  274,  47  Am.  Rep.  41; 
Martin  v.  New  York.  N.  B.  d  R.  R.  Co. 
103  N.  Y.  626,  9  N.  E.  SOS;  Estell  v.  State, 
61  N.  J.  L.  182,  17  Atl.  118;  Mayes  v.  State, 
64  Miss.  329.  60  Am.  Kep.  58,  1  So.  733; 
Pittsburgh,  C.  d  St.  L.  R.  Co.  v.  Wright, 
80  Ind.  182;  Wood  v.  State,  92  Ind.  269; 
Keyes  v.  State,  122  Ind.  627,  23  N.  E.  1097 ; 
Chicago  West  Div.  R.  Co.  v.  Becker,  128  111. 
545,  21  N.  E.  524;  Lambert  v.  People,  29 
Mich.  71;  People  v.  Qage,  62  Mich.  271,  28 
N.  W.  836;  People  v.  O'Bnen,  92  Mich.  17, 
52  N.  W.  84 ;  Christiawton  v.  Pioneer  Furni- 
ture Co.  92  Wis.  649,  66  N.  W.  699;  Fish 
V.  Illinois  C.  R.  Co.  96  Iowa.  702,  65  X.  W. 
995;  McMurrin  v.  Rigby,  80  Iowa,  322,  45 
N.  W.  877;  State  v.' Rider,  95  Mo.  474,  8 
S.  W.  723;  People  v.  Vernon,  35  Cal.  49, 
95  Am.  Dec.  49,  See  also  Professor  Thayer's 
article  on  Bedingfield's  Case,  14  Am.  Law 
Rev.  817,  15  Am.  Law  Rev.  71). 

The  seriousness  <rf  the  injury,  the  charac- 
ter of  the  accident,  and  the  surrounding 
physical  circumstances  and  results  of  t^e 
occurrence,  attending  the  declaration  as  well 
aa  the  principal  fact,  are  necessaiy  matters 
for  consideration  in  the  determination  of  the 
question  of  the  admissibility  of  the  declara- 
tion. When  a  person  receives  a  sudden  in- 
jury, it  is  natural  for  him,  if  ia  the  nossea- 
siou  of  his  faculties,  to  state  at  once  now  it 
happened.  Metaphorically,  it  may  be  said, 
the  act  speaks  through  him  and  discloses  its 
character.  It  is  as  if  it  were  a  part  of  the 
act  iteelf.  This  view  of  the  common  experi- 
ence of  mankind  shows  that,  if  the  declara- 
tion has  that  character,  it  possesses  an 
important  element  of  rdiahility  and  signifl- 
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cance  which  is  foreiga  to  narrative  remarks 
made  so  long  aft«r  the  event  as  to  derive 
directly  no  probative  force  from  it,  and  that 
itshould  be  admitted  like  anv  other  material 
fact  or  evidentiary  detail.  If  this  principle 
of  evidence  may  be  difficult  of  application 
in  practice  its  Boimdness  is  not  thereby 
weakened.  A  discriminating  observance  of 
it  will  promote  the  Buccestiful  discovery  of 
truth,  which,  without  its  aid,  is  often  in- 
volved in  great  obscurity. 

It  is  not  c<mtended  that  Baker's  state- 
ment was  not  relevant,  or  that  it  did  not 
tend  to  show  how  the  axicident  happened; 
that  is,  the  [ffoximate  cause  of  it.  It  was 
not  mere  hearsay,  d<^nding  alone  for  its 
truthfulness  upon  the  credibility  of  an  tm- 
Bwom  witness.  It  was  directly  connected 
in  point  of  time  with  the  main  fact,  and 
was  made  while  Baker  was  in  the  place 
where  the  force  of  the  collision  presumably 
threw  him,  and  in  view  of  all  the  surround- 
ing i^ysical  facta  connected  wiUi  his  mis- 
ibrtune.  It  cannot  be  said,  therefore,  as  a 
matter  of  law,  that  his  remark  did  not  de< 
rive  credit  from  the  occurrence  with  which 
it  was  so  intimately  connected,  or  that  it 
was  not  in  a  reasonable  sense  a  part  thereof 
and  admissible  in  evidence.  Although  in 
form  it  was  a  narrative,  it  could  not  be 
excluded  for  that  reason  alone,  if  in  other 
respecta  it  was  competent.  Nor  does  the 
foot  that  it  was  made  in  answer  to  the  wit- 
neas's  question  derive  it. of  its  character 
as  a  pfut  of  the  res  geatai.  Fish  v.  Illinois 
O.  R.  Co.  96  Iowa,  702,  707,  65  N.  W.  995; 
Crookham  v.  mate,  5  W.  Va.  510.  To  ex- 
clude it  "would  be  practically  to  say  that  no 
declaration  or  statement,  however  near  to 
the  principal  fact,  or  however  important  and 
material  as  giving  to  it  color  and  signifi- 
cance, could  ever  be  admitted  in  proof." 
Com.  r.  Hackett,  2  Allen,  140.  How  far  the 
question  of  the  admissibility  of  such  testi- 
mony may  be  determined  by  the  trial  court 
as  a  matter  of  discretion,  it  is  unnecessary 
in  this  case  to  decide;  for  the  exception  to 
its  admission  presents  no  error.  In  Com. 
V.  M'Pike,  3  Cush.  181,  184,  50  Am.  Dec. 
727,  it  is  said  that,  "in  the  admission  of 
testimony  of  this  character,  much  must  be 
left  to  the  exercise  of  tiie  sound  discretiim 
of  the  presiding  judge;"  while  the  contrary 
of  that  proposition  seems  to  be  maintained 
in  Lund  v.  Tyngsborough,  9  Cush.  36,  41. 

The  defendant  insists  that  the  motion  for 
a  nonsuit  should  have  been  granted,  because 
Baker  must  be  held  to  have  assumed  the 
risk  in  c(»isequence  of  which  he  was  injured. 
This  contention,  in  effect,  con  cedes  that  the 
defendant  was  nesligent  in  permitting  a  jig- 
ger  stand  to  be  where  this  one  was,  and  tnat 
it  was  an  operating  cause  of  the  accident; 
but  it  is  claimed  the  plaintifl'  cannot  re- 
eover,  for  the  reason  that  the  danger  in- 
curred  was  one  of  the  incidents  of  his  intes- 
tate's employment.  If  the  latter  did  not 
know  of  the  existence  of  the  jigger  stand 
near  the  switch  which  he  was  about  to  oper- 
ate, or  if,  in  the  exercise  of  ordinary  care 
in  the  pcrfoxmance  of  his  duties,  he  was  not 
diargeable  with  sudi  knowledge,  he  cannot 
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be  held  responsible  for  consequences  result- 
ing from  his  failure  to  take  such  precau- 
tions for  his  safety  as  a  knowledge  of  the 
danger  would  have  suggested  to  a  man  of 
ordinary  -  {Hnidenee.  OtiierwiBe  he  is  pre- 
cluded by  the  doctrine  of  the  assumption  of 
risk.  "The  plaintiff  was  bound  to  prove 
that  the  special  danger  causing  the  injury 
was  not  known  to"  Baker,  "and  in  the  ex- 
ercise of  ordinary  care  by  him  would  not 
have  come  to  his  knowledge."  Bumham  v. 
Conoord  &  U.  R.  Co.  68  N.  H.  667,  44  Atl. 
750. 

If  the  fact  that  the  accident  happened  is 
not  alone  sufficient  evidence  of  the  injured 
party's  want  of  knowledge  of  the  existence 
of  the  defective  a{>pliance  causing  it,  or  of 
his  exercise  of  due  care  {Huntreaa  v.  Boston 
d  M.  R.  Co.  66  N.  H.  185,  34  Atl.  154: 
Gahagan  v.  Boston  d  M.  R.  Co.  70  N.  H. 
441,  55  L.  B.  A.  426.  50  Atl.  146;  Waldron 
V.  Boaton  A  M.  R.  Co.  71  N.  H.  362,  52 
Atl.  443),  the  manner  of  its  occurrence, 
when  that  is  in  part  disclosed  by  the  evi- 
dence, may  warrant  an  inference  in  his 
favor  upon  these  points.  In  this  case  the 
plaintifl'*s  evidence  (which,  upon  this  mo- 
tion, is  to  be  taken  as  true)  snowed  that  it 
was  Baker's  duty  to  set  the  switch  which 
was  near  the  jigger  stand.  This  stand  con- 
sisted of  two  planks  about  15  feet  long, 
placed  at  right  angles  with  the  track.  When 
nearly  oppcwite  this  place,  at  about  2  o'clock 
in  the  morning,  Baker,  who  was  on  a  car, 
went  down  over  the  side  of  the  car  to  set 
the  switch.  The  night  was  a  dark  one. 
Very  soon  thereafter  he  made  an  outcry,  the 
car  wheels  passed  over  his  legs,  and  he  at 
once  said  he  stumbled  over  the  planks.  His 
position  immediately  after  the  accident,  the 
blood  on  the  rail  between  the  planks,  as  one 
witness  testified,  the  pieces  of  his  broken 
lantern  near  him,  corroborated  and  sup- 
ported the  statement  that  he  stumbled  over 
the  planks.  If  he  had  known  that  there 
was  a  jigger  stand  at  that  place,  he  would 
have  knovm  that  some  care  was  necessary 
to  avoid  falling  over  it  in  the  performance 
of  his  work.  It  is  hardly  conceivable  that 
he  would  have  knowingly  encountered  that 
danger, —  that  is,  knowing  the  obstruction 
was  directly  in  his  way,  he  would  have 
stumbled  over  it.  The  act  of  stumbling 
usually  implies  the  existence  of  an  object 
in  a  traveler's  way  of  which  he  was  at  the 
time  imconscious.  It  is  no  answer  to  say 
that  Baker  must  have  known  of  this  ob- 
struction because  he  had  been  over  the  road 
as  a  brakeman  ten  or  twelve  times  within 
two  months  of  the  accident;  for  it  appeared 
that  men  who  worked  with  him  during  that 
time  had  not  noticed  it  before  the  accident. 
It  vas  not  so  omspicuous  as  necessarily  to 
attract  the  attention  of  brakemen.*  It  is 
at  least  apparent  that  fair-minded  men 
might  reasonably  draw  the  inference  from 
the  evidence  { Hardy  v.  Boaton  Jf .  R.  Co. 
68  N.  H.  523,  536,  41  Atl.  179;  Whitcher  v. 
Boston  d  M.  R.  Co.  70  N.  H.  242,  246,  46 
Atl.  740)  that  Baker  did  not  know  that  his 
approach  to  the  switch  lay  over  a  jigger 
stand. 
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But  it  is  ui^ed  that  he  ought  to  have 
known  it.  His  experience  for  many  years 
as  a  freight  brakeman  must  have  afTorded 
him  the  information  that  Budi  etands  are  of 
franient  occurrence  on  the  line  of  a  rail- 
road, and  that  they  are  necessary  appli- 
ances at  certain  points  for  the  use  of  the 
section  mtxt.  But  while  it  appeared  from 
the  cross-examination  of  the  plaintiff's  wit- 
nesses that  these  appliances  are  numerous 
on  lines  of  road  on  which  Baker  had  worked, 
it  also  appeared  that  they  are  seldom  placed 
near  a  switch,  and  usually  lead  into  car 
hoases,  whidi  would  afford  some  notice  of 
their  existence.  Upon  the  evidence,  it 
might  he  found  that  a  brakeman  ought  to 
know  that  in  the  vicinitv  of  a  car  house 
there  would  in  all  probability  be  a  ji^!cr 
stand,  and  that  its  existence  near  a  switch 
and  away  from  a  car  house  was  so  unusual 
as  to  make  it  unreasonable  to  say  that  a 
brakeman  ought  to  anticipate  such  an  ar- 
rangement  at  every  switchmg  point.  It  was 
not  unreasonable  for  the  jury  to  infer  fnnn 
the  evidence  that  men  of  ordinary  pru- 
dence in  Baker's  position,  and  pos- 
sessing his  knowledge  of  the  means  employed 
in  the  business  of  railroading,  would  not 
anticipate  the  existence  of  a  jigger  stand  at 
this  particular  point.  If  upon  this  subject 
fair-minded  men  might  differ,  the  question 
should  be  submitted  to  the  jury.  It  does 
not  appear  that  Baker  ought  to  have  antici- 

fated  tiie  peculiar  obstru^ion  which  caused 
im  to  stumble. 

The  further  contention  li  mode  that  there 
is  no  evidence  that  Baker  exn-cised  reason- 
able care  in  the  performance  of  his  work 
at  the  time  of  the  accident, — a  fact  thst  the 
plaintiff  was  bound  to  prove  by  competent 
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evidence.  But  it  is  not  necessary  that  the 
evidence  should  be  direct.  The  fact  may  ba 
inferred  from  circumstances;  and,  in  the  ab- 
sence of  direct  proof,  the  question  is  whether 
the  cireuniatanceB  l^;itimately  warroi^  an 
inference  of  the  fact  Hutohiru  v.  Maoom- 
ber,  68  N.  H.  473,  44  Atl.  602;  Burnham 
Concord  R.  Co.  69  N.  H.  280,  282,  283,  45 
Atl.  563.  When  Baker  was  last  seen  before 
the  accident,  he  was  getting  down  over  the 
side  of  the  car  nearly  opposite  the  switch, 
for  the  purpose,  evidently,  of  setting  the 
switch.  He  was  attending  to  his  duty.  He 
had  had  extensive  experience  as  a  brakeman, 
and  understood  perfectly  how  to  perform 
his  work  with  reasonable  safety  under  ordi- 
nary circumstances.  The  time  that  elapsed 
afto-  his  lantern  disappeared  over  the  side 
of  the  car  until  he  cried  out  was  very  brief. 
What  he  was  doing  during  that  sbori;  space 
of  time  is  not  a  mere  matter  of  conjecture. 
It  was  competent  for  the  jury  to  infer  that 
he  was  proceeding  to  reach  the  switch  in 
the  way  an  experienced  brakeman  would 
adopt  under  the  circumstances,  and  that 
such  a  way  would  be  a  reas<HiabIy  prudent 
one, — ^not  the  opposite.  The  evidence  was 
sufficient  to  warrant  that  finding,  in  the  ab- 
sence of  any  evidrace  tending  to  show  that 
he  was  n^ligent.  Hutchina  t.  Maoomber, 
68  N.  H.  473,  44  Atl.  602. 

As  there  is  no  contention  that  the  evi- 
dence did  not  warrant  a  finding  of  the  de- 
fendant's negUgenoe  in  permitting  the  jigger 
stand  to  be  near  the  switch  in  question,  no 
error  is  apparent  in  the  trial,  and  the  ver- 
dict must  stand, 

Fxception  ofci-ruled. 

All  concur. 


L'XITED  STATES  CIRCUIT  COURT  OF  APPEALS,  THIRD  CIRCUIT. 


J.  B.  BLACK,  Admr.,  etc.,  of  Newton  Black, 
Deceased,  Plff.  in  Err., 

V. 

TRAVELKRS'  INSURANCE  COMPANY  of 
Hartford,  Connecticut. 

(121  Fed.  732.) 

1.  An  Injury  CKBiioi  be    declared,    nm  i 
matter  of  law,  to  be  «  bodllr  Inflrm-  | 
ity,  within  the  meaninfc  of  a  warranty  in  a 
Ilfe-lDsurance  policy,  without  evidence  that 
It  affects  to  some  extent  the  actual  physi- 
cal condition  of  the  Insured. 

2.  The  mere  fnct  that  an  applicant  tor 
insarance  Im  recelvlnflr  a  pension  from 
the  government  for  alleged  physical  Injuries 
does  not  show  that  he  has  a  bodily  Infirmity, 
witbin-  the  meaning  of  a  warranty  In  the 
policy. 


3.  Tbe  question  whether  or  aot  mm  ay- 
pllcant  for  InNttFnvee  was  safferlaK 
from  m  bodily  Inflrmlty,  within  the 
meaning  of  a  warranty  In  the  policy,  where 
be  wan  drawlnir  a  pension  from  the  govem- 
meut  for  vertigo  and  Impairment  of  sight 
because  of  a  cannon-shot  wound  In  his  head. 
In  for  the  Jury  upon  all  the  evIdcDce  of  the 
case. 

{April  10,  1903.) 

ERROR  to  tlie  Circuit  Court  of  the  United 
Statea  for  tlie  Western  District  of 
Pennsylvania  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  enforce 
a  claim  alleged  to  be  due  on  an  accident  in- 
surance policy.  Reversed. 
The  facts  are  stated  in  the  opinion. 


NOTE,^ — Ah  to  what  constitutes  bodily  Infirm- 
ity or  Injury,  within  meaning  of  warranty  In 
life  insurance  policy,  see  also,  In  this  series, 
Bancroft  v.  Home  Ben.  Asso.  (N.  T.)  8  L.  R. 
A.  68;  Cobb  T.  Covenant  Mnt.  Ben.  Asso. 
(Mass.)  10  L.  R.  A.  6S8;  Mutual  Ben.  L.  Iub. 
Co.  V.  KohlsoD  (C.  C.  App.  6tb  C.)  22  L.  R. 
A.  S20 :  Mannfsctnrers*  Accl.  Indemnity  Co.  v. 
til  L.  B.  A. 


Dorgan  (C.  C.  App.  eth  C.)  22  U  B.  A.  620; 
White  V.  Providence  Sav.  Life  Assur. .  Soc. 
(Mass.)  27  L.  R.  A.  398;  Mutual  L.  Ina  Co. 
V.  Simpson  (Tex.)  28  L.  K.  A.  765;  Penn  Hot. 
L.  Ins.  Co.  V.  Mechanics'  Sav.  Bank  ft  T.  Co. 
(C.  C.  App.  6th  C.)  88  L.  B.  A.  83 ;  and  Bamea 
V.  Fidelity  Mut  Ufe  Assa  (Pa.)  4S  U  R.  A. 
264. 
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Argued  before  Dallas  and  Oray,  Circuit 
Jud^,  and  An^haid,  District  Judge. 
Metan.  A.  T.  Black  and  W.  K.  Jen- 

alBca,  for  plaintiff  in  error: 

It  is  fair  to  presume  that  the  insurer  de- 
aired  information  as  to  whether  the  deceased 
then  had,  or  had  ever  had,  any  bodily  in- 
firmity that  would  render  him  more  than 
ordinarily  liable  to  accident,  or  that  would 
inra^aae  the  risk  of  death  in  ease  an  injury 
was  sustained. 

Bernaya  v.  United  States  Hut.  Acoi.  Aa$o. 
45  Fed.  45d;  titandard  Life  A  Acci.  Ins.  Co. 
V.  Martin,  133  Ind.  376,  33  N.  E.  105;  Rog- 
ers V.  Phenia  Ins.  Co.  121  Ind.  570,  23  N.  E. 
498;  'Northwestern  Mut.  L.  Ins.  Co.  v.  Haze- 
Utt,  105  Ind.  212,  55  Am.  Rep.  192,  4  N.  E. 
5&2;  Home  Mut.  lAfe  Asso.  v.  Gillespie,  110 
Pa.  84,  1  Atl.  340;  Boos  v.  World  Mut.  L. 
Ins,  Co.  64  X.  Y.  236;  Bancroft  v.  Eomc 
Ben.  Asao.  120  X.  Y.  14,  8  L.  R.  A.  68,  23 
K.  K.  097 ;  Union  Mut.  L.  Ina.  Co.  t.  Wilkin- 
son,  13  Wall.  222,  20  L.  ed.  607;  Wilkinson 
T.  Connecticut  Mut.  L.  Ina.  Co.  30  Iowa, 
119,  6  Am.  Kcp.  657. 

Messrs.  Johm  A.  Murphy,  Geovge  M. 
HosaolE,  and  I>ev.  MoQvlston,  for  de- 
fendant in  error: 

When  the  evidence  is  so  conclusive  that  the 
court,  in  the  exercise  of  a  sound  judicial  dis- 
cretion, would  be  compelled  to  set  aside  a 
verdict  in  opposition  to  it^  the  trial  judge 
not  only  may,  but  should,  when  requested, 
give  binding  instructions. 

Pennsylvania  R.  Co.  v.  Martin,  55  L.  R. 
A.  361,  49  C.  C.  A.  474,  111  Fed.  586. 

Arclibald.  District  Judge,  delivered  the 
opinion  of  the  court: 

In  the  application  on  which  the  policy  in 
anit  is  based,  dated  September  26,  1890,  the 
-decedent  represented  and  warranted  that  he 
had  never  had  "any  bodily  or  mental  in- 
flrmity."  It  was  proved,  however,  at  the 
trial  that  while  a  soldier  in  the  Civil  War 
he  received  a  gunshot  wound  in  the  back  of 
the  head,  by  which  the  external  table  of  the 
skull  was  fractured,  a  piece  about  half  an 
inch  square  taken  out,  and  a  slight  depres- 
eion  of  the  inner  table  produced.  On  the 
strength  of  this,  in  December,  1868,  he  was 
granted  a  pensitm  by  the  United  States  gov- 
ernment of  $8  a  month,  which  was  increased 
to  $12  in  July,  1886,  and  in  December,  1880, 
to  $14  OH  account  of  alleged  resulting  ver- 
tigo and  impaired  vision.  Upon  this  show- 
ing the  learned  trial  judge  directed  a  ver- 
dict in  favor  of  defendant,  holding  that  the 
condition  produced  by  the  wound  was  a  bod- 
ily infirmity  within  the  meaning  of  the  war- 
ranty, and  constituted  a  breach  of  it.  In 
our  judgment,  this  was  error,  the  question 
being  for  the  jury,  and  not  for  the  court, 
under  the  evidence.  Aside  from  the  pen- 
sion record,  there  was  nothing  to  show  that 
the  wound,  which  healed  over  quite  speedily, 
materially  alTected  the  general  health  of  the 
insured,  which  according  to  the  testimony  of 
several  witnesses,  was  uniformly  good.  And 
while  it  is  no  doubt  true  that  the  injury 
oould  not  be  said  to  have  been  of  such  a 
gassing  or  temporary  nature  as  to  escape 


the  remembrance  of  the  decedent,  particular- 
ly in  view  of  the  constant- receipt  of  his  pen- 
sion, yet  it  certainly  could  not  be  declared, 
as  a  matter  of  law,  to  be  a  bodily  infirmity 
without  evidence  that  it  affected  to  some  ex- 
tent his  actual  physical  condition.  An  in- 
firmity of  the  body,  as  the  term  implies,  is 
something  timt  materially  impairs  the  bod- 
ily powers.  In  a  esse  where  this  is  clearly 
made  out,  it  is  no  doiiht  the  duty  of  the 
court  to  take  the  question  from  the  jury  and 
dispose  of  it;  but  ordinarily  it  is  for  them 
to  pass  upon,  and  It  ought,  in  our  judgment, 
to  have  been  left  to  them  here.  In  Booa  v. 
World  Mut.  L.  Ins.  Co.  04  N.  Y.  236,  the  de- 
cedent declared  in  his  application,  which 
was  made  a  warranty,  tlmt  he  had  had  no 
severe  sickness,  ,  or  disease  in  the  last  seven 
ears.  The  fact  was  that  within  that  period 
e  had  been  sick  witli  pneumoniai  for  ten 
days,  and  hod  also  had  a  sunstroke  on  an- 
other occasion,  which  laid  him  up  for  eight 
or  ten  days.  Tlia«  was  other  evidence,  how- 
ever, to  show  that  during  the  time  so  cov- 
ered he  was,  as  a  rule,  a  strong,  healthy 
man,  doing  severe  manual  labor.  The  com- 
pany asked  for  binding  instructions,  but  the 
court  submitted  it  to  the  jury  to  say  wheth- 
er these  were  severe  sicknesses  within  the 
meaning  of  the  policy,  which  should  have 
been  disclosed  to  tlie  company,  and  a  find- 
ing in  the  plaintifTs  favor  was  sustained. 
In  Bancroft  v.  Home  Ben.  Asso.  120  N.  Y. 
14,  8  L.  K.  A.  68,  23  N.  K.  1)97,  to  the  ques- 
tion in  the  application,  "Have  you  received 
any  wound,  hurt,  or  serious  bodily  injury?" 
the  insured  had  answered,  "No."  The  proof 
was  that  while  fencing  he  had  received  a 
thrust  or  blow  on  the  throat  from  the  point 
of  a  foil,  which  produced  a  wound,  and 
caused  the  raising  of  some  blood,  as  the  re- 
sult of  which  he  was  confined  to  his  bed 
for  about  three  days.  It  was  held  that  the 
words  "hurt."  or  "wound,"  as  used  in  the 
application,  meant  an  injury  causing  an  im- 
pairment of  health  or  strength,  or  render- 
mg  the  person  more  liable  to  contract  dis- 
ease, or  less  able  to  resist  its  effects:  and, 
as  no  such  result  followed  from  the  injury 
in  question,  it  did  not  fall  within  the  terms 
of  Hie  policy.  So,  in  Standard  L^e  <£  Acci. 
Ina.  Co.  T.  J4art\n,  133  Ind.  376,  33  N.  E. 
106,  the  insured  warranted  that  he  had 
never  been  physically  injured,  nor  had  any 
"bodily  or  mental  infirmity."  The  evidence 
was  that  while  a  boy  he  had  received  an 
injury  to  the  left  foot,  and  was  afterwards 
seriously  injured  in  the  right  leg.  The  jury 
found,  however,  that  both  foot  and  leg  be- 
came well  and  strong,  and  that  he  had  as 
complete  use  of  them  as  ever,  and  it  was 
held  that,  according  to  the  reasonable  inter- 
pretation of  the  application,  the  decedent 
did  no  more  than  represent  that  he  was  free 
at  the  time  from  any  serious  physical  injury, 
and  that  any  which  he  had  previously  suf- 
fered had  disappeared,  and  left  no  trace 
that  would  render  him  unfit  for  accident  in- 
surance. In  Union  Mut.  L.  Ins.  Co.  v.  Wil- 
kinson, 13  Wall.  222,  20  L.  eil.  017,  one  of 
the  questions  in  the  application  was  whether 
the  insured  had  ever  had  any  serious  illness 
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or  personal  injury,  and  it  waa  shown  that 
ten  jears  before  she  had  been  seriously  in- 
jured by  falling  from  a  tree.  The  jury  were 
instructed  that,  if  the  effects  were  tem- 
porary, and  had  entirely  passed  away,  uid 
w«re  not  aueh  as  to  impair  her  health  or 
shorten  her  life,  the  failure  to  disclose  the 
occiirrenL-e  did  not  avoid  the  policy ;  and  this 
was  affirmed  by  the  supreme  court.  To  sub- 
stantially the  same  effect  are  Knickerbocker 
L.  Im.  Co.  V.  Trefz,  104  U.  K.  197,  26  L.  ed. 
708:  Bernaya  v.  United  Slates  Mut.  Acci. 
Akso.  4o  Fed.  455;  and  Homa  Mut,  L.  Ins. 
Co.  V.  Gillespie,  110  Pa.  84,  1  Atl.  340. 
These  decisions  serve  to  show  the  position 
taken  1^  the  courts  with  regard  to  this 
class  of  cases,  and  just  how  far  they  are 
prepared  to  go.  They  sustain  the  views  ex- 
pressed above,  that  an  injury  or  infirmity, 
the  existence  of  which  constitutes  a  breach 
of  the  warranty,  must  be  such  as  amounts 
to  an  actual  inroad  upon  the  physical  health 
or  condition  of  the  insured,  and  that  this, 
as  a  rule,  is  a  question  for  the  jury. 

It  is  said,  however,  that  the  insured  had 
obtained  a  pension  from  the  government  on 


the  strength  of  his  wound,  which  had  been 
increased  a  few  years  before  because  of  re- 
sulting vertigo  and  impaired  vision.  But 
the  mere  reception  of  a  pension  did  not  es* 
tablish  that  he  was  alTected  with  a  bodily 
infirmity,  but  only  that  it  had  been  so  rep- 
resented by  Iiim  to  the  pension  department. 
However  far  in  that  direction  this  may  have 
gone,  it  is  not  conclusive  on  the  question  of 
the  existence  of  a  disability  regardless  of  the 
other  proofs.  Xew  Home  Life  Assa.  v.  Oieeity 
39  111.  App.  413.  It  is  no  doubt  evidence 
upon  the  subject  which  the  administrator 
has  to  face,  and  it  may  be  difficult  to  per- 
suade a  jury  that  the  decedent  could  draw 
the  pension  which  he  did  and  yet  be  free 
from  any  serious  bodily  ailment.  But  even 
on  the  most  disadvantageous  showing  it 
amounts  to  no  more  than  a  declaration  or 
statement  by  the  decedent,  which,  like  any 
other,  it  is  for  the  jury  to  consider  and  pass 
upon  along  with  the  other  evidence;  nor  are 
we  prepared  to  say  that  a  verdict  contrary 
to  it  could  not  be  sustained. 

The  judgment  ia  reversed,  and  a  vcnin 
faciag  de  novo  awarded. 


PENXSYIA  AN'IA  SUPREME  COURT. 


O.  D.  LORAINE,  Appt., 

V. 

PITTSBURG,  JOHNSTOWN.  EBENS- 
BURG,  &  EASTERX  RAILROAD  COM- 
PANY. 

(205  Pa.  132.) 

a.  A  Mine  owner  mny  m«lHtaiB  sm  «p- 
plleaitlOM  In  bis  own  name  for  a  writ 
of  mandamus,  without  the  intervention  of  the 
attwney  general,  to  compel  a  railroad  com- 
pany, whose  road  Is  his  only  means  of  access 
to  market,  to  furnish  ears,  which  it  refuses 
to  do  except  upon  conditions  which  are  Il- 
legal ;  and  it  is  immaterial  that  the  same  con- 
ditions are  exacted  of  other  shippers  altng 
the  Hue. 

3.  The  rlffht  of  an  Indlvldnnl  to  npply 
for  a  writ  of  mnndamaa  to  compel  a 
railroad  company  to  serve  him  Is  not  taken 
away  by  a  statute  which  provides  that,  when 
the  writ  Is  sought  to  procure  the  performance 
of  a  public  duty  only,  tlie  proceedings  shall 
Im*  In  the  name  of  the  commonwealth  at  tbe 
relation  of  the  attorney  general,  where  It 
also  provides  that  it  shall  Issue  on  the  ap- 
plication of  a  person  beneficially  Interested. 

3.  HnudainiiB  !■  a.  proper  remedy  to  com- 
pel a  railroad  company  to  furulsb  cars  to  a 
shipper,  which  It  refuses  to  do  except  on  com- 
pliance with  illegal  condltlona 

4.  MandamuH  proeeedlna»i  aaralnHt  a 
railroad  eompany  may  be  Inatitnted 
In  tbe  connty  where  tbe  track*  are 
laid,  and  within  the  limits  of  which  its 
operatlDK  offlcers  are,  although  Its  husinesB 
ofllcers  are  in  another  county,  under  a  stat- 

XoTK.— As  to  duty  of  carrier  to  furnish  cars, 
see  also.  In  this  series,  Houston.  E.  ft  W.  T. 
R.  Ca  V.  Campbell  (Tex.)  43  L.  B.  A.  22S, 
and  nott.  and  Matbls     Bonthem  B.  Co.  (8.  C.) 

putt,  — . 

01  L.  R.  A. 


I  nte  giving  to  courts  of  any  county  Jurlsdic- 
tlon  to  Issue  writs  to  corporations  "Iwtng  or 
having  their  chief  place  of  business  wltbla 

the  county." 

(February  23,  1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Commim  Pleas  for  Clear- 
field County  refusing  a  writ  of  mandamus 
to  compel  defendant  to  fumisfa  cars  for  the 
transportation  of  plaintifTs  property.  Jle- 
veraed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  O.  Smith  and  A.  M.  LIt- 
erlght,  with  Messrs.  Tbomaa  H.  Mnmy 
and  David  Ik  Krebs,  for  appellant: 

The  very  life  and  .existence  of  relator's 
business  are  founded  on  tbe  performanoe  by 
the  defendant  of  its  duty  as  a  ccnnmon  car- 
rier, which  it  claims  to  exercise,  and  which 
can  only  exist  by  virtue  of  the  grant  from 
the  state. 

Com.  ex  rel.  Hamilton  v.  Pittsburgh,  34 
Pa.  509. 

Where  the  duty  is  owing  to  the  govern- 
ment as  representative  of  the  public,  or  to 
the  people  as  reprinted  by  the  government, 
then  the  relation  should  be  filed  by  the  law 
otiicer  of  the  government.  But  if  the  duty 
is  in  its  nature  such  that  its  performance 
is  a  benefit  and  advantage  to  a  portion  of 
the  public,  and  a  special  advantage  to  some, 
then  the  relation  may  be  filed  by  the  indi- 
vidual alTected  injuriously  by  its  nonper- 
formance. 

Union  P.  R.  Co.  V.  Hall.  91  U.  S.  343-354, 
23  L.  ed.  428-^2:  People  csr  rel.  Case  v.  Col- 
lim,\9  'Wea.d.SQ;  Pike  County  V.  People,  11 
III.  202;  Ottatca  T.  People,  48  III.  233;  Ham- 
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ilton  V.  estate,  3  Ind.  452;  Ball  v.  People,  57 
III.  307 ;  People  ex  rcl.  Stephens  v.  Halaey, 
37  N'.  Y.  344;  Htate  ex  rcl.  Rice  v.  MarahiUl 
County  Judge,  7  Iowa,  180;  State  ex  rel. 
llannu  v.  Itahicay,  33  X.  J.  L.  110;  Dill. 
Mud.  Corp.  |  61)5. 

The  right  of  a  private  relator  to  petition 
for  the  writ  of  mandamus  is  recognized  in — 

MiUer  V.  Canul  Comra.  21  Pa.  23;  Penn- 
aylcania  R.  Co.  v.  Canal  Comra.  21  Pa.  9. 

Wherever  there  ia  a  specific  legal  right, 
as  well  as  the  want  of  a  Rpeciflc  l^gal  rem- 
edy, mandamus  is  a  demandable  writ  of  com- 
mon right. 

James  v.  Bucks  County,  13  Fa.  72;  Com. 
V.  Rosseter,  2  Binn.  360;  Jefferson  County 
Treasurer  v.  Hkannon,  51  Pa.  221;  Com.  v. 
McCandleas,  129  Pa.  492,  8  Atl.  159;  Wil- 
liam^port  v.  Com.  84  Pa.  487,  24  Am.  Rep. 
208;  Com.  v.  Lancaster,  5  Watts,  155. 

The  writ  of  mandamus  may  issue  upon 
the  application  of  any  person  beneficially  in- 
terested. 

Act  of  June  8,  1893  (P.  L.  345.  S  3)  ; 
Chcetham  v.  ilcCormick,  178  Pa.  186,  35 
Atl.  631;  Com.  ' ew  rel.  Coulston  T.  Dickin- 
son, 3  Brewst.  (Pa.)  561. 

The  corporation  exists  wherever  its  prop- 
erty is  situate  and  its  functions  are  per- 
formed, uiid  is  not  confinod  within  the  four 
walls  of  an  oQice  where  its  ofBcials  may  oc- 
CHsionally  meet  to  deliberate. 

Jensen  v.  Philadelphia,  M.  d  8.  Street  R. 
Co.  201  l*a.  603,  51  Atl.  311;  Whitemarsh 
Ticp.  V.  Philadelphia,  O.  d  N.  R.  Co.  8  Watts 
&  H.  3m. 

There  is  an  implied  undertaking  on  the 
part  of  every  corporation  that  it  will  render 
to  the  public,  so  far  as  it  reasonably  can, 
that  service  for  which  it  was  incorporated, 
and  that  it  will  not  voluntarily  disable  it- 
self to  serve  the  purpose  for  which  it  was 
created. 

Taylor  Priv.  Corp.  §9  454,  455;  American 
Rapid  Tcleg.  Co.  v.  Connecticut  Teleph.  Vo. 
49  Conn.  352,  44  Am.  Rep.  237;  Railroad 
Comrs.  V.  Portland  d  0.  C.  R.  Co.  63  Me. 
269,  18  Am.  Rep.  208;  State  v.  Hartford  d 
2i.  E.  R.  Co.  29  C<mn.  638 ;  Com.  v.  Eastern 
R.  Co.  103  Mass.  258,  4  Am.  Rep.  555;  Peo- 
ple T.  \«u-  York  C.  (£  H.  R.  R.  Co.  28  Hun, 

Inasmuch  as  a  railroad  is  bound  to  carry 
passengers  and  freight,  the  obligation  re- 
quires it  to  furnish  all  necessary  rolling 
stock  and  equipment  for  its  suitable  and 
proper  operation  as  a  carrier  of  passengers, 
no  less  than  a  carrier  of  freight. 

People  ex  rel.  Cantrell  v.  lit.  Louis,  A.  A 
T.  H.  R.  Co.  im  111.  512.  35  L.  R.  A.  659,  45 
N.  E.  S24,  62  X.  E.  292;  Pittsburgh,  M.  A 
r.  R.  Co.  V.  Com.  104  Pa.  583;  Easton  T. 
Lehigh  Wattr  Co.  97  Pa.  554;  Com.  ex  rel. 
Hamilton  v.  Pittsburgh,  34  Pa.  490;  Bell 
Teleph.  Co.  V.  Com.  17  W.  N.  C.  505;  Com. 
V.  Fitohburg  R.  Co.  12  Gray,  188. 

Messrs.  Harry  Bonlton  and  Osoar 
Wtehell*  for  appellee: 

The  statute  means  that  any  person  bene- 
ficially interested  in  any  public  duty  shall 
have  the  right  to  apply  to  the  attorney  gen- 
eral for  the  issuance  of  a  writ  in  the  name 
«1  L.  R.  A. 


of  the  commonwealth,  and  on  relation  of 
the  attorney  general. 

Cheetham  v.  McCormick,  178  Pa.  186,  36 
Atl.  631. 

A  public  duty  is  an  obligation  to  perform 
acts  which  are  conformable  to  laws  requir- 
ing thingH  to  be  done  for  the  people  in  com- 
mon. 

6  Am.  &.  Eng.  Enc.  Law,  p.  100;  Bouvier, 
Law  Diet.  576;  19  Am.  &  Eng.  Enc.  Law,  p. 

302. 

The  prayer  of  the  relator  is  for  the  en- 
forcement of  a  public  duty. 

The  relator  does  not  show  a  right  inde- 
pendent of  that  which  he  holds  in  common 
with  the  public  at  large. 

Com.  ex  rel.  <}umsvy  v.  Park,  9  Phila. 
481:  Hejfnvr  v.  Com.  28  Pa,  109;  Reading  v. 
rom.  11  Pa.  190,  51  Am.  Dec.  534. 

A  court  of  common  pleas  has  not  juris- 
diction to  issue  a  writ  of  mandamus  to  a 
railroad  corporation  whose  office  or  chief 
place  of  business  is  not  in  the  county  fnnn 
whence  the  writ  issues,  although  its  road 
may  pass  through  the  same. 

Whitemarsh  Tap.  v.  Philadelphia,  &.  d  N. 
ft.  Co,  8  Watts  &.  S.  365. 

The  duties  to  be  enforced  by  mandamus 
must  be  specific  and  distinct,  such  as  are 
capable  of  being  accurately  enforced  by 
specific  injunctions  or  decrees,  and  not 
such  as  are  ind^nite,  depending  uptm 
conditions,  or  measured  or  ascertained  by 
comparison  with  the  rights  and  duties  of 
others. 

14  Am.  t  Eng.  Enc.  I-aw,  p.  101;  Heffner 
V.  Com.  28  Pa.  108. 

The  granting  of  the  writ  of  mandamus  be- 
ing discretionary,  no  appeal  lies  to  a  denial 
of  it. 

Com.  V.  LaakoKanna  Countj/,  133  Fa.  180, 
19  Atl.  351 ;  Com.  «p  rel.  Pughe  t.  Davis, 
109  Fa.  128. 

'So  appeal  lies  to  review  the  exercise  of  a 
discretionary  power. 

^yhite  V.  Leeds,  51  Pa.  187;  Gump's  Ap- 
peal, 65  Pa.  476. 

Dean*  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  company  was  chartered 
xome  time  before  1897  under  the  general 
railroad  act  of  1868,  as  the  Altoona  &  Phil- 

lipsburgh  Connecting  Railroad  Company. 
In  the  year  1897  it  was  leased  to  the  Pitto- 
burg,  Johnstown.  Ebensburg,  &  Eastern 
Railroad  Company,  the  principal  line  of 
which  last-named  road  extended  beyond  the 
boundaries  of  Clearfield  county;  but  the  Al- 
toona &  Phillipsburg,  the  lessor  road,  was 
wholly  within  that  county.  The  lessee  road 
was  only  a  project. — was  never  constructed, 
and  existed  only  on  paper.  The  lessor  road 
was  actually  constructed  for  about  12  miles 
To  connections  with  the  Beech  Creek  and 
Pennsylvania  railroads,  and  was  in  opera- 
tion between  those  points,  carrying  freight 
and  passengers.  It  owned  about  300  coal 
cars,  for  the  transportation  of  coal  upon  its 
12  miles  of  line  to  the  through  roads  with 
which  -it  connected.  Along  these  12  miles 
were  several  coal-mining  plants  in  active 
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production,  which  could  rf>ach  the  market  in 
Qo  other  way  than  over  this  short  railroad. 
Among  them  was  plaintiff's,  fully  equipped 
and  in  active  operation,  mining  and  shipping 
coal  to  market.  While  in  the  active  pur- 
suit of  his  businns,  plaintiff  avers  that  on 
Novnnber  19,  1902.  by  written  communica- 
tion from  defendant  company,  through  its 
superintendent  he  was  notified,  in  substance, 
that  on  and  after  the  20th  of  that  month  no 
more  cars  for  shipment  of  his  coal  would  he 
furnished  him  unfesa  he  sold  it  to  the  Amer- 
ican Union  Coal  Company.  This  latter 
company  at  the  time  raered  to  pay  him 
$1.50  per  ton  for  ooal  delivered  on  cars  at 
his  mine,  while  in  the  market  it  was  worth 
$3.  This  offer  he  declined.  Since  that  time 
defendant  has  refused  to  furnish  him  cars. 
He  therefore  prayed  the  court  of  common 
pleas  of  Clearfield  county  for  a  mandamus 
on  defendant,  requiring  it  to  place  cars  upon 
his  siding  for  coal  shipment  as  before  No- 
vember 10, 1002,  as  it  is  l^ially  bound,  as  a 
common  carrier,  to  do.  On  this  petition  tlie 
court  awarded  a  writ  of  alternative  man- 
damus, directed  to  defendant,  which  was 
served  by  the  sheriff  on  defendant  by  dcliv- 
erii^pcrnonally,  within  his  bailiwick,  to  the 
supermtendent  of  defendant  company,  a  copy 
of  the  writ.  Xo  answer  was  made  to  the 
averment  of  facts  in  the  petition  by  the  de- 
fendant. It  moved,  however,  to  quash  the 
Writ,  mainly  on  two  grounds:  ( I )  Because 
the  writ  was  prayed  for  in  the  name  of  a 
private  individual,  to  enforce  a  public  duty ; 
and  (2)  because  the  defendant  is  not  a  cor- 

S oration  within  the  county  of  Clearfield,  un- 
er  the  act  of  June  8,  1893,  and  therefore 
the  court  of  Clearfield  county  had  no  juris- 
diction to  entertain  the  petition  or  to  issue 
the  writ.  Thereupon  the  court  dismissed 
the  petition. 

The  facta  as  stated  in  the  petition,  in  their 
full  Mcope.  must  be  taken  as  averred  by 
plaintiff,  for  they  are  not  denied  by  defend- 
nnt.  Therefore  the  lirst  and  main  question 
is,  Can  the  plaintiff  ask,  on  his  own  com- 
plaint, for  the  issue  of  the  writ,  without  the 
intervention  of  the  attorney  general »  We 
concede  that  there  is  apparent  conflict  in  tlie 
decisions. — not,  however,  in  the  principle  on 
which  they  are  based,  but  in  the  applica- 
tion of  the  principle  to  the  varying  facts  of 
different  cases.  The  test  of  right  of  a  pri- 
vate relator  to  the  writ  is  not,  as  stated  by 
appellee,  whether  the  duty  sought  to  be  per- 
formed be  a  public  one,  but  whetiier  the  com- 
plainant by  breach  of  the  public  duty  has 
suffered  an  injury  special  and  jieculiar  to 
himself.  The  defendant,  under  the  statute 
from  which  it  derives  its  being,  is  a  common 
carrier,  and  as  such  has  imposed  upon  it 
certain  public  duties,  such  as  to  construct 
its  road,  to  equip  it  with  ears  and  looomo- 
tivcfl,  and  employ  hands  to  run  them  for  all 
the  public.  This  is  a  public  duty.  If  it 
fail  in  performing  it,  it  fails  to  carry  out 
the  very  purpose  of  its  charter,  and  the  pub- 
lic, without  distinction,  suffers  by  the  breach 
of  duty.  In  sacli  ea.tc,  both  at  common  law 
and  under  our  statute  of  1893,  proceedings 
should  be  inatituted  by  the  commonwealth 
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at  the  instance  of  the  attorney  general.  But; 
it  is  faehl  in  Kngland  that,  "in  general,  all 
tliose  who  are  legally  capable  of  bringing  an 
action  are  also  legally  capable  of  applying  to- 
the  court  of  Kii^s  bench  tor  the  writ  of 
mandamus.  This  is  true  in  all  cases,  it.  is 
believed,  where  the  defendant  owes  a  duty 
in  the  performance  of  which  the  prosecutor 
has  a  peculiar  interest."  Tapping  on  Man- 
damus, p.  28.  The  right  is  distinctly  recog- 
nized in  this  state  in  Com.  rx  rel.  Hamilton 
V.  Pitlitburifk,  34  Pa.  496,  and  in  many  cases- 
following  it.  Nor,  as  argued  by  appellee's 
coimsel,  is  it  taken  away  by  our  mandamus 
act  of  June  8,  1803  (P.  L.  345).  True,  the 
act  diret'ts  that,  when  the  writ  is  sought  to 
procure  the  performance  of  a  public  duty 
only,  the  proceeding  shall  be  in  the  name  of 
the  commonwealth  at  the  relation  of  the  at- 
torney general,  or  the  district  attorney  of 
the  proper  county ;  but  it  also  provides,  in 
the  3d  section,  that  it  shall  issue  on  the  ap- 
plication of  any  person  beneficially  inter- 
ested. While  we  nave  no  doubt  that  these 
words  would  give  standing  to  anyone  inter- 
ested to  make  application  to  the  attorn^ 
•general  for  his  mterii'ention,  they  just  as- 
clearly  save  to  each  person  the  right,  exist- 
ing iiefore  the  act,  to  sue  out  the  writ  when 
lie  seeks  to  protect  an  interest  special  to- 
)iiniself  as  distinct  from  the  general  public, 
lliul  this  pla-iiitilf  such  special  interestT  The 
defendant  constructed  its  railway  and 
equi]iped  it.  Plaintiff  then  opened  his  coal 
mine,  and  constructed  his  sidings,  chutes, 
and  tipples,  with  a  view  to  shipment  on  this, 
road,  and  no  other.  Defendant  up  to  No- 
vember 10,  1902,  furnished  him  with  cars. 
Then  it  peremptorily  refused  to  perform  its 
duty  to  him  unless  he  sold  his  coal  to  an- 
other coal  company  at  a  price  much  below 
what  it  .vaa  worth,  this  latter  company  be- 
ing controlled  by  the  president  of  the  rail- 
road company.  If  this  was  not  a  wrong  spe- 
cial to  plaintiff,  as  distinguished  from  the 
public,  we  arc  at  a  losrt  to  conceive  what 
would  constitute  such  a  wrong.  It  is  not  a 
refusal  to  supply  cars  and  motive  power  on 
the  i-oad,  or  to  keep  the  road  in  repair.  It 
is  a  refusal  to  oirry  his  coal  because  he  will 
not  sell  it  ut  a  low  price  to  the  president's 
coal  company.  As  the  court  below,  ia  sub- 
stance says,  it  was  iniquitous.  It,  in  effect, 
if  kept  up,  would  completely  destroy  hi» 
plant,  with  the  consequent  loss  of  his  in- 
vested capital ;  and  even  if  now  his  wrong  is, 
to  some  extoit,  remedied,  be  has  \0Bt  month» 
of  active  business.  The  public  duty  of  de- 
fendant was  to  carry  freight  and  passengers. 
Suppose  it  had  refused  to  sell  liim  a  ticket 
as  a  passenger,  and  notified  him  that  sucli 
refusal  would  be  kept  up  unless  he  sold  his 
coal  to  the  presidoit's  coal  oranpany;  the 
wrong  would  have  been  a  violation  of  a  duty 
which  defendant  owed  to  the  general  public 
an  a  common  carrier  of  passengers,  but  it 
would  also  have  been  a  wrong  special  to  him- 
self, distinct  from  the  public  of  which  he- 
was  one,  and  from  whicli  lie  alone  specially 
suffered.  It  would  have  l>een  a  demand  on 
him  to  do  something  having  no  connection 
with  defendant's  business  of  transportation. 
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and,  if  he  refased,  to  deprive  him  of  a  right 
which,  under  the  most  solemn  f6rmB,  it  had 
undertaken  to  accord  to  him.  And  it  is 
wholly  immaterial  that  the  defemlant  treated 
some  shippers  of  coal  along  its  road  in  like 
manner.  The  injury  in  each  case  was  spe- 
cial. The  general  public — all  the  inhab- 
itants of  a  city  or  township — suffer  by  the 
neglect  of  a  municipal  corporation  to  keep 
in  Topaix  its  hi^wiya  and  hridges.  The  lose 
to  8c»ne  individuals  of  the  general  public  by 
the  breach  of  duty  is  much  greater  than  to 
others,  but  this  does  not  give  a  right  of 
action  to  the  individual  who  merely  suffers 
the  greater  loss.  But  if  a  horse  break  a  leg 
by  n.Iling  into  a  hole,  or  if  a  vehicle  be 
be  wrecked  from  the  same  cause,  the  owner 
suffers  an  injury  different  in  kind,  and  a 
loss  special  to  himiielf,  for  which  he  can  sue 
as  an  individual;  and,  if  a  dozen  or  more 
penons  suffered  like  special  injury,  each  has 
bis  remedy  by  personal  action.  We  are  of 
opinicm  that  on  the  particular  facts  of  this 
case,  not  disputed  by  defendant,  plaintiff's 
injury  was  different  in  kind,  and  special  to 
himself,  and  that  therefore  he  could  prop- 
erly seek  the  remedy  by  mandamus. 

The  argument  that  injustice  may  be  done 
by  the  enforcement  of  this  form  of  remedy 
is  without  force.  If  a  railroad  corporation, 
fay  reason  of  storms,  floods,  or  other  disas- 
ter, is  unable  to  perform  its  duty  to  the 
public  in  supplying  cars  to  shippers,  or  be- 
cause of  sudden  demands,  beyond  what  could 
have  been  anticipated  by  reasonable  fore- 
s^ht  and  prudence,  or  by  congestion  of  traf- 
fic beyond  reasonable  expectations,  and  ship- 
pars*  demands  cannot  be  immediately  re- 
sponded to,  the  court,  in  the  exercise  of  a 

{troper  diBcreti(m,  will  refuse  the  writ,  and 
eave  the  complaining  party  to  his  remedy 
at  law  or  in  equity.  But  here  there  was  no 
room  for  the  exercise  of  discretion,  because 
the  facts  were  undisputed,  and  clearly  dem- 
onstrated the  right  of  plaintiff  to  demand 
the  writ. 

The  court  below  argues  that,  while  relief 
in  some  form  should  be  given  plaintiff,  it 
cannot  be  by  mandamus,  because  the  decree 
would  necessarily  be  too  indefinite  to  remedy 
Oie  wrong.  We  do  not  think  so.  The  duty 
and  the  measure  of  it  owing  1^  defendant  to 
plaintiff  was  performed  up  to  November  19, 
1902.  With  its  performance  prior  to  that 
no  ocmiplaint  is  made.  We  can  see  no  ob- 
stacle in  the  way  to  framing  a  writ  com- 
pelling defendant's  continuance  in  the  per- 
xonnance  of  that  duty,  and  the  court  below 
has  ample  pow^r  to  enforce  its  commands 
against  defendant  and  its  offlcers,  and  should 
see  to  it  that  its  orders  are  obeyed. 

The  court  below  is  further  of  the  opinion 
that  under  the  act  of  1803  it  is  without  ju- 
risdiction. The  words  of  the  act  give  to  the 
courts  of  common  pleas  of  uiy  county  jurie- 
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diction  to  issue  writs  of  mandamus  to  cor- 
porations bein^  or  having  their  chief  place 

of  business  within  the  county.  Although 
defendant's  charter  limits  extend  beyond  the 
boundaries  of  Clearfield  county,  it  is  con- 
structed and  operated  wholly  within  Clear- 
field county,  and  its  operating  officers — the 
superintendent  and  others — are  within  that 
county.  The  words  are,  shall  have  jurisdic- 
tion as  to  "all  oorporalimis  being  or  having, 
their  cliief  place  of  business  within  such 
county."  In  Bailey  v.  Williamaport  d  N.  B, 
R.  Co.  174  Pa.  114,  34  AU.  556;  Jeruten  v. 
Philadelphia,  M.  d  S.  Street  B.  Co.  201  Pa. 
G03,  51  Atl.  311,  and  in  other  cases,  we  en- 
deavored to  interpret  these  words,  and  held 
that  a  corporation  might  be  subject  to  serv- 
ice in  at  least  two  places, — one  within  the 
territorial  limits  of  the  county  where  its 
roadbed  and  rails  were  laid,  and  where  it  did 
its  carrying  business;  the  other,  where  its 
general  office  was  located,  its  books  kept, 
and  its  corporate  seal  preserved.  While  it 
is  true  the  words  are  almost  a  copy  of  those 
,in  the  act  of  June  14,  1836,  on  which  this 
court  passed  in  Whitcmarsh  Twp.  v.  Phila- 
delphia, 0.  £  iV.  R.  Co.  8  Watts  &  S.  365, 
decided  in  1843,  opinion  by  Justice  Rogers,, 
and  where  a  sonie\t'hnt  narrower  interpreta- 
tion was  given  them,  yet  that  decision  must 
be  taken  in  view  of  the  conditions  then  ex- 
ieting.  It  wilt  be  noticed  that  in  that  case 
the  road  was  located  in  but  two  counties, — 
one  of  them,  Philadelphia,  where  the  gen- 
eral olhce  and  chief  place  of  business  was 
established,  and  where  nearly  all  the  busi- 
ness was  transacted.  The  court  says  that 
the  last  words  of  the  section,  "chief  place  of 
business  in  the  county,"  mean  that  where 
the  road  runs  through  more  than  one  coun- 
ty, and  has  its  chief  place  of  business  in  but 
one  of  them,  service  must  be  had  in  that 
one.  But'  the  act  of  1893  must  be  inter- 
preted in  view  of  conditions  existing  when 
it  was  passed,  with  carrying  corporations 
and  mining  and  manufacturing  corporations 
located  in  the  interior  of  the  state,  and  to 
a  large  extent  doing  business  there;  still 
having  a  principal  office  located  hundreds  of 
miles  distant,  in  Philadelphia.  In  this  act 
the  words  mean  that  service  can  be  had 
either  where  the  office  is  located,  or  in  the 
county  where  the  corporation  is  located  and 
has  its  being.  In  this  case  the  plaintiff 
might  have  applied  for  his  writ  in  Philadel- 
phia, where  defendant  has  its  office,  or  he 
could  do  as  he  has  done, — commence  pro- 
ceedings in  the  courts  of  Clearfield,  where 
the  corporation  is  located. 

The  decree  of  the  court  helow  ia  therefore 
reversed,  and  it  is  directed  that  a  mandamus 
issue  from  that  court  as  prayed  for  1^  plain- 
tiff. 

Petition  to  modify  decree  denied. 
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O.  LUND,  Appt., 

V. 

ST.  PAUL,  MINNEAPOLIS,  A  MANITOBA 
RAILWAY  COMPANY,  Reapt. 

(  Wash  ) 

1.  Tbe  vloMlnK  of  m.  street  under  authority 
of  tbe  municipality  for  the  purpose  of  con- 
stfuctlng  a  bridge  to  carry  It  across  a  river 
Is  not  a  nuisance  ao  lone  as  reasonable  diU- 
f;ence  Is  exercised  lu  tbe  prosecution  of  the 
work. 

S>  Delay  la  tke  coaatraetlon  of  a 
brldve  becaaae  of  Inabllltr  to  procare 
the  necessarr  Hteel  work,  which  has  been 
ordered  from  the  best-equipped  plant  In  tbe 
country  for  furnishing  sncb  work,  but  wblcb 
plant  cannot  All  the  order  because  of  strikes 
and  labor  troubles,  does  not  render  tbe  one 
who  has  undertaken  to  construct  the  bridge 
liable  for  Injuries  caused  by  the  continued 
obstruction  of  the  street,  wbere  there  Is 
notblBg  to  show  that  the  material  could  have 
been  procured  from  any  other  source  any 
quicker. 

3.  One  to  whom  a  mnnlclpal  corpora- 
tloa  baa  delegated  tbe  rlvbt  to  close 
a  atrect  for  the  purpose  of  constructing  a 
new  bridge  Is  liable  for  injuries  caused  by 
such  closing  only  when  tbe  municipality 
Itself  would  be. 

4.  Tbe  liability  of  one  wbo  baa  con- 
traoted  to  farnlah  tbe  steel  work 
for  a  bridge  to  respond  to  the  builder  for 
delay  In  complying  with  the  contract  cannot 
be  considered  In  an  action  by  abutting  owners 
against  the  boUdor  for  injuries  resulting  from 
keeping  the  street  closed  for  an  unreasonable  I 
time. 

B.  Tbcre  la  no  abase  of  discretion  on 
tbe  part  of  tbe  trial  oonrt  In  limiting 
aa  abaltlnv  owner  who  sues  for  injuries 
to  bis  business  by  tbe  .unreasonable  closing 
of  a  street  to  a  period  of  three  months  after 
tbe  street  Is  reopened  In  showing  the  differ- 
ence In  proflts  between  the  times  when  tbe 
street  was  open  and  closed. 

O.  Uader  a  general  denial  In  an  action 
for  necllKcnee  In  IceeplnK  a  street 
closed  for  the  construction  of  a  bridge  for 
an  unreasonable  time,  evidence  Is  admissible 
as  to  the  condition  of  the  steel  and  coal  mar- 
kets, as  tending  to  show  that  the  delay  was 
caused  by  circumstances  over  which  the  de- 
fendant had  no  control. 

(March  IT,  1»03.> 

APPEAL  by  plaintiff  from  a  jadgment  of 
the  Superior  Court  for  Spokane  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  unlawful 
obfttruotion  of  a  highway.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
J/ enters.  Hamblen  &  Lund  for  appellant, 
Messrs.  Will  H.  Thompson  and  M.  J. 
OordoBf  for  respondent: 
When  the  le^latuTe,  acting  within  its 

VOTi£. — As  to  obstruction  of  street  or  side- 
walk for  business  or  building  purposes,  see 
Plynn  v.  Taylor  (N.  Y.)  14  L.  R.  A.  558.  and 
note;  Raymond  v.  Klseberg  (Wis.)  19  L.  R.  A. 
648,  and  note/  and  Kansas  City  v.  McDonald 
tKan.)  4B  L.  B.  A,  429. 
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constitutional  limitationjs,  directs  or  author- 
izes the  doiiw  of  a  particular  thing,  tbe  do- 
ing of  it  in  the  authorized  way  and  without 
n^Iigenoc  cannot  be  wrongful.  If  damage 
results  08  a  consequence  of  its  being  done, 
it  is  damnum  ab»que  injuria,  and  no  action 
will  lie  for  it. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  679; 
tlhepherd  v.  Baltimore  0.  R.  Co.  130  U.  S. 
427,  32  L.  ed.  970,  9  Sup.  Ct.  Rep.  598; 
Stuart  V.  Uavena,  17  Neb.  211,  22  N.  W. 
419;  Tfaomp.  N^.  S  I36S;  C'oyn?  v.  Mimm- 
aippi  d  B.  River  Boom  Co.  72  Minn.  533,  41 
L.  R.  A.  405,  75  N.  W.  748;  Taj/lor  v.  Bal- 
timore <£  0.  R.  Co.  33  W.  Va.  39,  10  S.  E. 
29;  1  Shearm.  &  Redf.  Neg.  14. 

Plaintiff's  property  and  business  did  not 
adjoin  that  portion  of  the  street  which  was 
obstructed.  Ue  was  not  cut  off  from  access 
to  the  general  system  of  public  streets.  The 
most  that  can  be  said  in  support  of  bia 
claim  is  that  his  property  was  roidered  leas 
convenient  of  access.  Under  such  ciroum- 
stances,  the  law  will  not  permit  a  recovery. 

Smith  V.  Boston,  7  Cush.  254;  Stanwood 
V.  Maiden,  157  Mass.  17,  16  L.  R.  A.  591,  31 
N.  E.  702:  Olasgotc  v.  St.  Louis,  107  Mo. 
198,  17  S.  W.  743;  Buhl  v.  Ft.  Street  Union 
Depot  Co.  98  Mich.  596,  23  L.  R.  A.  392, 
57  N.  W.  829;  Scdgw.  Damages,  §§  1093- 
1124;  Bast  St.  Louia  v.  O'Flynn,  118  111. 
200,  59  Am.  Rep.  795,  10  N.  E.  395;  State, 
Kean-,  Prosecutrix,  v,  Eligabetk.  64  N.  J. 
L.  462,  24  Atl.  495;  Lakkie  v.  Chicago,  St. 
P.  M.  <i  O.  R.  Go.  44  mnn.  438,  46  N.  W. 
912;  Rochtitte  v.  Chicago,  M.  d  St.  P,  R.  Co. 
32  Minn.  201,  20  N.  W.  141. 

Hadlert  J-,  delivered  the  opinion  of  the 
court: 

The  respondent  railway  company  applied 
to  the  city  council  of  the  city  of  Spokane  for 
leave  to  construct  its  line  of  railroad  along 
and  across  certain  streets  and  alleys  of  said 
city.  An  ordinance  granting  said  privilege 
was  passed  and  approved.  Washington 
street,  in  said  city,  extends  upon  both  sides 
of  the  Spokane  river;  the  portions  of  the 
street  separated  by  tlie  river  having  been 
connected  by  a  wooden  bridge  at  the  time 
of  the  passage  of  the  ordinance  above  men- 
tioned. By  the  terms  of  said  ordinance  a 
steel  bridge  was  required  to  be  constructed, 
and  the  plans  called  for  certain  changes  in 
the  grade  of  the  street.  TTie  respondent 
entered  upon  the  work  of  changing  aaid 
grade  and  constructing  said  bridge  as  re- 
quired by  the  ordinance.  In  the  prosecution 
of  the  work,  it  became  necessary  to  close 
up  tJhe  street  at  the  place  where  it  crosses 
the  river,  and  the  traveling  public  were 
thereby  prevented  from  crossing  there.  The 
street  was  a  much-traveled  one,  and  the  work 
of  construction  upon  the  bridge  occupied 
more  than  a  year,  during  which  time  no 
travel  was  permitted  to  cross  the  river  at 
that  place.  Appellant  was  the  owner  of  real 
estate  upon  said  street,  situate  a  short  dis- 
tance from  the  end  of  the  bridge.  The  prem- 
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ises  were,  however,  aeces»ible  from  another 
direction.  For  a  time  before  the  street  was 
closed  at  the  bridge  crossing,  appellant  had 
been  conducting  a  hotel,  mth  iMEirroom  at- 
tached, upon  said  premises.  He  claims  that 
the  interference  with  travel  across  the  river 
upon  that  street  greatly  affected  his  buai- 
neas,  and  reduced  the  profits  thereof,  to  his 
Mrious  dunt^^.  He  brought  this  suit  to 
recover  from  respondent  for  such  alleged 
damages.  He  alleges  that  by  the  exercise 
of  reasonable  and  proper  diligence  in  the 
making  of  said  improvements  the  respondent 
might  have  constructed  said  bridge,  and 
■opened  it  for  public  use  and  travel,  within 
three  iQunthB  from  the  time  of  coromeneing 
the  work,  and  that  said  period  of  three 
months  was  a  reasonable  time  within  which 
to  complete  the  same.  He  further  allies 
that,  if  said  bridge  had  been  constructed 
within  a  reasonable  time,  the  profits  of  his 
business  would  have  been  at  least  $20  per 
jay  greater ;  that,  in  consequence  of  the  un- 
reasonable delay,  travel  was  diverted  from 
his  premises ;  and  that  he  has  been  damaged 
in  the  sum  of  $5,000.  The  material  allega- 
tions of  the  complaint  are  denied  by  the  an- 
swer. A  trial  was  had  before  a  jury,  which 
resulted  in  a  verdict  for  respondent.  Ap- 

Sellant  moved  for  a  new  trial,  which  was 
enied.  Judgment  was  entered  upon  the  ver- 
dict that  appellant  take  nothing  by  his  suit, 
Aad  from  said  judgment  he  has  appealed. 

Error  is  assigned  upcm  certain  instructions 
in  relation  to  the  question  of  reasonable  time 
for  the  construction  of  the  bridge.  The  crit- 
icism urged  is  that  the  case  was  submitted 
to  the  jury  upon  the  theory  that,  in  order 
for  appellant  to  recover,  it  was  necessary  to 
show  want  of  care  and  diligence  on  the  part 
■of  respondent.  It  is  insisted  that  such  a  the- 
ory is  a  wrong  conception  of  the  case,  and 
that  the  real  question  is  whether  the  facts 
'Concerning  the  street  obstruction  constituted 
a  nuisance,  and,  if  so,  that  respondent  cannot 
be  relieved  from  liability,  though  the  work 
■of  coastruction  may  have  been  done  in  the 
moat  approved  manner.  It  is  further  urged 
that  the  mere  fact  that  injurious  results 
were  occasioned  by  the  work  is  sufficient, 
if  a  nuisance  existed,  and  that  care  on  the 
part  of  respondent  is  not  an  element  in  the 
•case.  It  appears  to  us  that  the  theory  of 
counsel  and  that  of  the  court  both  lead  to 
the  same  result.  The  city  had  the  undoubted 
right  to  close  the  street  for  the  purpose  of 
building  the  bridge,  and  the  obstruction  oc- 
casioned thereby  could  not  within  a  reason- 
able time  have  been  classified  as  a  nuisance. 
The  city  delated  the  respondent  company 
to  make  the  improvement,  and  thereby  vest- 
ed it  with  authority  to  exercise  the  privi- 
leges belonging  to  the  city  in  the  premises. 
Therefore,  as  long  as  respondent  exercised 
reasonable  diligence,  the  obstruction  could 
not  constitute  a  nuisance.  But  if  want  of 
care  and  diligence  existed,  then  the  obstruc- 
tion was  no  longer  a  necessity,  and  became 
a  nuisance.  It  roltows  that  the  instructions 
criticised  correctly  stated  the  law  of  the 
cane. 

It  is  assigned  that  the  court  erroneously 
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instructed  the  jury  to  the  effect  that  if  the 
obstruction  of  the  street  ^^'as  continued  by 
reason  of  the  failure  of  the  steel  company 
to  furnish  the  necessary  steel,  and  not  be- 
cause of  any  lack  of  diligence  on  respond- 
ent's part,  then  appellant  could  not  recover. 
The  evidence  showed  that  respondent  had 
promptly  contracted  with  the  American 
Bridge  Company  to  furnish  the  structural 
steel  required  by  the  plans  approved  by  the 
city  for  use  in  this  bridge.  That  company 
was  Hhown  to  be  probably  the  best-equipped 
one  in  the  entire  country.  The  testimony 
was  not  contradicted  that  such  material  as 
was  required  for  this  bridge  is  not  kept  in 
stock  by  any  company,  but  must  be  manu- 
factured under  special  order,  according  to 
plans  submitted.  There  was  no  showing  in 
the  evidence  that  the  manntiurtured  material 
could  have  been  procured  at  an  earlier  date 
from  any  other  source.  There  was  also  evi- 
dence to  the  effect  that  the  delay  of  the  man- 
ufacturing company  was  due  to  strikes  and 
labor  troubles,  and  that  element  was  also 
made  a  feature  trf  the  instruetionB  of  the 
court  in  the  connection  now  under  consid- 
eration. The  respondent  had  been  delegated 
by  the  city  to  do  this  work,  and  no  time 
was  specified  within  which  it  should  be  done. 
It  was  therefore  under  obligation  to  finish 
the  .structure  within  a  reasonable  time.  It 
applied  to  probably  the  best-recc^;nized 
source  for  obtaining  the  manufacture  ma- 
terial,— a  material  which  respondent  itself 
was  not  prepared  to  nianufaeture,  and  wh)<^ 
must  have  been  known  to  the  city  at  the  time 
it  delegated  respKindent  to  do  the  work.  There 
was  testimony  that  the  work  was  forwarded 
with  dispatch,  with  the  exception  of  that 
portion  thereof  which  required  the  steel,  and 
that  the  delay  was  really  due  to  the  failure 
of  that  material  to  arrive.  Appellant  urges 
that  respondent  cannot  be  excused  for  any 
delay  beyond  the  reasonable  time  required 
for  the  actual  constructive  woric,  and  that 
the  only  excuse  that  can  be  offered  for  fail- 
ure to  perform  a  public  duty  must  be  the 
act  of  God  or  the  public  enemy.  Such  a 
harsh  rule,  applied  to  a  case  of  this  kind, 
cannot  be  the  law.  Appellant  invokes  the 
rule  adopted  in  Herrman  v.  Great  Northern 
K.  Co.  27  Wash.  472,  57  L.  R.  A.  390,  68 
Pac.  82,  which  is  to  the  effect  that  one  can- 
not evade  liability  because  of  the  neglect 
of  another  to  whom  certain  duties  have  oeen 
delegateil  by  him,  for  the  reason  that  the 
primary  liability  rests  with  the  one  who  has 
delegated  the  neglectful  party.  There,  how- 
ever, the  duty  neglected  by  the  del^ated 
party  was  such  as,  in  its  nature,  could  have 
been  easily  discharged  by  the  one  primarily 
liable,  and  the  rule  stated  is  reasonable  and 
right  in  such  cases.  But  here  the  respond- 
ent could  not  nuinufacture  the  steel,  and 
was  compelled  to  depend  upon  another,  who 
was  prepared  for  such  skilful  work.  It  is 
manifest,  in  the  nature  of  things,  that  great 
expense  and  skilful  preparation  are  required 
for  such  manufacture.  The  evidence  shows 
that  but  few  are  thus  engaged,  and  it  fol- 
lows that  those  who  wish  the  manufactured 
product  inay,  without  any  n^lect  of  tiieir 
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own,  be  delayed.  Under  such  unusual  and 
really  compulsory  conditions,  liaUlity  should 
not  be  lodged  against  one  who  has  himself 
been  diligent.  Such  is  the  effect  of  the  in- 
utructions  criticised  under  this  assignment  of 
error.  Respondent's  obligation,  as  we  have 
said,  was  to  complete  the  work  within  a  rea- 
sonable time,  and  what  is  a  reasonable  time 
must  depend  upon  the  circumataiices  of  each 
particular  ease.  In  this  case,  under  the  evi- 
dence, tlic  delay  occasioned  by  the  manufac- 
turing company  was  an  important  circum- 
stance. "If  it  IS  proper  to  attempt  any  defi- 
nition of  the  worde  'reasonable  time,'  that 
given  by  Chief  Baron  Pollock  may  be  sug- 
gested, namely,  that  'a  reasonable  time 
meamt  as  soon  as  circumstances  will  per- 
mit/"   2  Thompson,  Trials,  g  1531. 

The  respondent  stood  in  the  place  of  the 
city,  and  we  should  inquire  under  what  cir- 
cumstances tlie  city  would  have  been  liable. 
"It  may  be  stated,  as  a  general  rule,  that  if 
the  legislature,  acting  within  its  constitu- 
tional limitatioiui,  directs  or  authorizes  the 
doing  of  a  particular  thing,  the  doing  of  it 
in  the  authorised  way,  and  without  n^li- 
gencc,  cannot  be  wrongful.  If  damage  re- 
sults as  a  consequence  of  its  being  done,  it 
is  damitum  absque  injuria,  and  no.  adion 
will  lie  for  it.'"  8  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  t>97.  The  city,  as  a  subdivision  of  the 
state,  was  empowered  by  the  legislature  to 
maintain  streets  and  to  erect  bridges  where 
required  for  necessary  street  purposes.  That 
power  in  this  instance  was  deleted  to  re- 
spondent, and  the  rule  above  stated  as  ap- 
plicable to  the  city  itself  must  apply  to  re- 
spondent. It  is  a  recognized  rule  that  the 
right  of  transit  in  the  use  of  a  highway  is 
subject  to  such  incidental,  temporary  ob- 
structions as  necessity  may  require;  and 
"these  are  not  evasions  of,  but  simply  inci- 
dents to,  or,  rather,  qualifications  of,  the 
right  of  transit,  and  the  limitation  upon 
them  is  that  they  mvst  not  be  unnecessarily 
and  imreasouably  interposed  or  prolonged." 
Clark  V.  Fry,  8  Ohio  St.  358,  374,  72  Am. 
Dee.  590.  See  also  Shepherd  v.  Baltimore  £ 
0.  R.  Co.  130  U.  S.  426,  32  L.  ed.  970,  9  Sup. 
Ot.  Rep.  598;  Coyne  v.  Missisaippi  d  R. 
River  Boom  Co.  72  Minn.  533,  41  L.  R.  A. 
494,  75  N.  W.  748;  Taylor  v.  Baltimore  if  0. 
R.  Co.  33  W.  Va.  39,  10  S.  E.  29;  Stuart  v. 
Havens,  17  Neb.  211,  22  N.  W.  419;  2 
Thomp.  Neg.  8  1368.  Under  the  above  au- 
thorities, the  city  itself  would  not  have  been 
liable  if  the  work  had  been  necessarily  de- 
layed without  any  neglect  of  its  own,  and  if 
the  delay  had  been  solely  due  to  the  failure 
of  the  manufacturer  to  furnish  material  of 
such  nnusual  character  as  the  product  of  a 
iimited  Held  of  manufacture.  The  same  was 
true  of  re&poudent,  and  we  think  the  in- 
structions were  not  erroneous. 

It  is  urged  that  the  court  erred  in  in- 
structing the  jury  not  to  consider  any  state- 
ment ot  counsel  relative  to  the  liability  of 
the  American  Bridge  Company  to  reimburse 
respondent  for  «nv  sum  Jt  may  be  required 
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to  pay  on  account  of  the  delay  occasioned 
by  the  bridge  company.  We  taink  tlw  in- 
struction was  correct.  The  brrdge  company 
was  not  a  party  to  the  case,  aiu  the  ques- 
tion of  its  liability  to  respondent  was  uot 
an  issue  for  the  jury  to  consider.  Moreover, 
th(<  remarks  of  counsel  upon  this  subject  arfr 
not  shown  in  the  record,  and  we  cannot  aay 
that  they  may  not  have  been  such  as  war- 
ranted the  instrueUon. 

It  is  further  assigned  that  error  was  eom- 
mitted  in  instructing  the  jury  that  the  re- 
spondent would  be  liable  under  the  same  cir- 
cumstances as  would  make  the  city  liable, 
for  the  reason,  as  alleged,  that  the  court 
failed  to  state  under  what  circuntstances  the 
city  would  be  liable.  This  aseignment  is  not 
well  taken,  for  the  reason  that  in  a  previoua 
instruction  the  court  had  clearly  stated  the 
conditions  which  would  make  the  city  liable. 
Under  the  well-known  rule  that  all  the  in- 
structions must  be  considered  together,  the 
particular  instruction  criticised  was  not  er- 
roneous. 

Error  is,  predicated  upon  the  court's  re- 
fusal to  permit  appellant  to  show  ttaeamount 
of  recdpts  from  his  business  for  a  period 
of  more  than  three  months  after  the  com- 
pletion of  the  bridge  and  the  opening  of  the 
street.  The  purpose  of  this  testimony  wa» 
to  endeavor  to  establish  the  amount  of  losa 
to  appellant's  business  by  comparison  be- 
tween the  monthly  receipts  after  the  opening 
of  the  bridge  and  those  during  the  time  it 
was  closed.  It  was  not  unreasonable  that 
some  limit  should  be  placed  upon  the  scope 
of  that  class  of  testimony.  What  that  lim- 
itation ^ould  be  was  largely  a  matter  for 
the  discretion  of  the  trial  court.  Other  in- 
fluences than  those  arising  directly  fmn 
the  opening  of  the  street  may  have  operated 
to  alTect  the  amount  of  receijrf^s  as  lime  ^iro- 
gressed.  We  think  there  was  no  nuuufest 
abuse  of  discretion. 

Error  is  urged  that  the  court  permitted 
respondent  to  introduce  testimony  as  to  the 
condition  of  the  steel  and  the  wmJ  marketSr 
for  the  alleged  reason  that  it  was  incompe- 
tent, under  the  answer,  which  was  a  general 
denial.  That  testimony  tended  to  show  that 
the  delay  was  occasioned  by  circumstances- 
over  which  respcmdent  had  no  control,  and 
therefore  negatived  the  theory  of  n^ligence 
and  want  of  care  on  its  part.  This  may  be 
done  under  the  general  denial,  in  an  actioa 
based  on  negligence,  which,  as  we  hare  al- 
ready said,  this  action  was.  14  Bnc.  PI.  ft 
Pr.  344. 

The  last  error  assigned  is  upon  the  denial 
of  the  motion  for  new  trial.  We  find  no  er- 
ror in  the  conduct  of  the  trial,  and,  the  jniy 
having  passed  upon  the  evidence,  the  verdict 
will  not  be  disturbed. 

The  jttdgmetit  ia  affirmed. 

Uoimt,  Dnnbar,  and  Amdera,  JJ.,  con- 
cur. Fmllartom,  Ch.  J.,  did  not  ait  in  thi» 
cose. 
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Daniel  TWEEODALE  et  at.,  Jtea^t. 
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*1.  If  »  penton  ni«kes  a  contraet  yvlth 
aMother  for   the   beneSt   of  a  tbird 

[•erBon,  tbe  latttr  may  enrorce  It  at  law  re- 
icardleas  of  his  relations  wttb  the  first  per- 
SOB  or  whether  he  had  any  knowledge  of  the 
rrasBactlon  between  such  first  person  and 
such  other  at  the  time  of  Its  occarrence,  and 
regardless  of  an?  formal  assent  thereto  on  his 
part  prior  to  the  commencement  at  the  ac- 
tion. 

3.  ITvoa  the  happening  of  aneh  a  traas- 
aotlon  as  that  above  mentioned,  the 
law  o»eratea  upon  the  acts  of  the  Imme- 
diate parties  thereto,  at  once  creating  all 
the  rebitlons  of  privity  between  the  one  mak- 
ing the  promise  and  the  one  to  be  benefited 
thereby  requisite  to  binding  contractual  rela- 
tions between  them. 

A.  Coatraetaal  relatloaa  beios  mrtab- 
llsbed  In  tbe  manaer  Indieated  In  tbe 
precedlug  paragraph,  neither  one  nor  both 
of  the  Immediate  parties  to  the  transaction 
can  rescind  the  same  or  In  any  way  Inter- 
rupt on  prejudice  the  rl^ts  of  auch  other 
without  hi*  consent. 

A.  A  taaxlBK  conveyed  land  to  B,  and, 
in  consideration  thereof,  taken  a  con- 
tract oblisatlav  B  to  perform  certain 
•ervleeafor  him  conditioned  upon  B's  re- 
taining the  title  to  the  property  during  the 
term  the  services  are  to  be  performed  and 
further  obligating  hlmsetf.  In  case  of  a  sale 
thereof,  to  pay  A  a  specified  sum  of  money, 
-and  to  pay  C  and  D,  strangers  to  the  trans- 
action, certain  spedfled  sums  of  money  also, 
and  having  taken  a  mortgage  on  the  land  to 
secure  the  performance  of  such  contract,  the 
total  consideration  mentioned  In  the  same  be- 
ing the  aggregate  of  all  the  contingent  pay- 
ments, and  auch  mortgage  being  so  drawn  as 
to  Indicate  the  terma  of  such  contract  though 
It  went  to  A  on<y.  and  B  having  sold  the 
property,  he  liersme.  Immediately  upon  the 
consummatiuu  of  such  sale,  absolutely  in- 
debted to  A.  (?.  and  D  for  the  sums  agreed 
to  be  paid  as  aforesaid. 

S.  In  the  olrennaataaeea  above  named, 
thoaflEb  the  amonata  which  B,  for  the 
consideration  movlnfi  from  A,  prom- 
ised to  pay  to  C  and  D,  were  In  effect 
^fts  to  tbe  latter,  the  consideration  between 
the  Immediate  parties  to  the  transaction  sup- 
ported the  promise  as  between  B  and  the  ben- 
ertclarlpH  0  and  I),  as  effectually  as  if  they 
werp  actual  parties  to  such  transaction  and 
parted  with  a  consideration  to  either  A  or 
B  to  support  the  promise  made  for  their  ben- 
fflt,  the  effect  thereof  being  to  vest  In  them 
the  absolute  rleht  to  the  benefit  of  the  prom- 
ise. regardleMi  of  anythlns  the  Immediate  par- 
ties to  such  trnnsactlon  subsequently  did 
without  their  consent. 

'*lleadnotes  by  Mabsiiall,  J. 


tt.  In  the  clrcnmataaoes  above  men- 
tioned, the  mortsave  seenrlns  the 
contract  bavlntf  been  properly  re- 
corded,though  the  same  was  fully  satisfied 
of  record,  in  form,  by  A  at  the  request  of  B 
at  the  time  of  his  sale  of  the  property,  and 
his  vendee  having  paid  tbe  full  contideratlon 
agreed  upon  by  him.  and  all  the  drcum- 
.itances  related  having  occarred  before  C  and 
I)  had  any  knowledge  of  their  rights  under 
the  contract  and  security,* such  rights  were 
ueverthelesa  not  impaired  by  auch  Hltlnlae- 
tlon.  The  debt  of  B  to  them  became  abao-. 
lute  by  tbe  operation  of  law  upon  the  acts 
of  A  and  11  in  the  original  transaction,  and 
the  record  of  the  mortgage  constituted  con- 
structive notice  thereof  to  B's  vendee,  ren- 
dering him  a  party  to  the  wrongful  aatlatao- 
tlon  of  tbe  mortgage  I7  A 

T.  i:nder  the  clrcnmatances  stated  In 
the  foregoing,  it  was  competent  for  either  C 
or  D,  notwithstanding  the  satisfaction  of  the 
mortgage,  to  prosecute  s  suit  for  a  foreclos- 
ure  of  tbe  same  to  enforce  the  perfonnanca 
of  the  promise  made  for  their  benefit. 

t  February  3,  lOOa.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Ketraunee  County 
in  favor  of  defendants  in  an  action  brou^t 
to  enforce  a  pnnniae  whidi  was  alleged  to 
have  been  made  for  plaintiff's  beneflC  Be- 
vrrsed. 

Statement  by  Marihall,  J.: 

Action  to  foreclose  a  mortgage.  The  facta 
admitted  by  the  pleadings  and  found  by  the 
court  are  as  follows:  October  21,  1896, 
)lary  Tweeddale  owned  certain  land  consti- 
tuting her  homestead.  She  conveyed  the 
■^■1  me  to  her  son,  the  defendant  Daniel 
Tweeddale,  taking  therefor  a  bond  for  her 
support.  Said  parties  thereafter  united  in 
conveying  the  land  to  one  Perry.  In  con- 
sideration therefor,  in  part,  he  conveyed  the 
land  covered  by  the  mortgage  in  suit,  to  Mr. 
Tweeddale.  Such  land  was  then  encum- 
bered by  a  mortgage,  and  a  second  mortgage 
was  placed  thereon  by  the  grantee  to  the 
grantor.  In  lieu  of  the  interest  whitA  Mary 
Tweeddale  had  in  the  land  conveyed  to 
Perry,  her  son  gave  to  her  a  bond  for  sup- 
port, and  secured  the  same  by  the  mortgage 
in  suit  upon  the  land  conveyed  by  Perry  to 
her.  The  indebtedness  was  $1,350.  It  was 
ponditioned,  among  other  thin^,  that  in 
ease  Tweeddale  should  at  any  time  sell  the 
land  or  any  portion  thareof  covered  by  the 
mortgage,  ^$1,200  should  immediately  be- 
come due  from  him  to  his  mother,  $60 
should  likewise  become  due  to  his  skter, 
Margaret  Merverden,  and  $100  to  his 
brother,  Edward  Tweeddale.  The  mortgage 
specified  that  it  was  given  to  secure  all  the 


NoTK. — For  earlier  authorities  in  this  series 
as  to  right  of  third  party  to  sue  on  a  contract 
made  for  his  benefit,  see  Jefferson  r.  Asch 
(Minn.)  2S  I..  R.  A.  2&T,  and  note;  Schmidt 
V.  I>ouiBTllle  &  N.  R.  Co.  (Kr.)  38  L.  R.  A. 
8(>9:  Baxter  v.  Camp  (Ouun:)  42  L.  K.  A.  514; 


I-lmbler  v.  Hartford  Steam  Boiler  Inspection  ft 

Ins.  Co.  (N.  Y.)  44  L.  R.  A.  612;  Case  v.  Hoff- 
man ( Wis.  p  44  L.  R.  A.  728 ;  Ferris  v,  Amer- 
ican Brewing  Co.  (Ind.)  52  L.  R.  A.  305;  Elec- 
tric Appliance  Co.  v.  United  States  Fidelity  * 
Ouarantj  Co.  (Wis.)  S3  L.  B.  A.  609  :  and  Baos- 


Buchanan  v.  Tilden  (N.  T.)  44  L.  R.  A.  170:  1  del  v.  Moore  (Ind.)  53  L.  R.  A.  7113. 
«I  L.  K.  A. 
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obligations  and  conditions  of  the  bond.  It 
WEB  executed  and  acknowledged  so  aa  to 
entitle  it  to  be  recorded  under  the  registry 
laws  of  this  state,  and  was  duly  recorded. 
The  land  covered  by  the  miKi^ge  passed 
under  the  control  of  Daniel  Tweeddale,  and 
the  bond  and  mortgage,  when  executed,  were 
Slivered  to  his  mother.  Subsequently  the 
condition  mentioned  in  the  bond,  making 
operative  the  promise  to  pay  $1,200  to  Mrs. 
Tweeddale,  $50  to  her  daughter,  and  $100 
to  her  son,  who  is  the  plaintiff  in  this  ac- 
tion, was  satisflAi  by  Daniel  Tweeddale  sell- 
ine  the  land  covered  by  the  mortgage  to 
*  Jmin  Paul.  At  the  time  of  such  sale  the 
claim  of  Mary  Tweeddale  under  the  bond 
Was  settled  and  paid  at  $680.  She  there- 
upon, in  form,  fully  satisfied  the  mortgage 
by  signing  the  usual  memorandum  to  that 
effect  in  the  margin  of  the  record  thereof. 
Plaintiff  did  not  give  her  any  authority  to 
satisfy  the  mortgage  as  to  his  interest  there- 
in. Being  unable  to  obtain  payment  of  the 
sum  secured  to  htm  by  the  mortgage,  he  com- 
menced tbis  action  to  foreclose  the  same. 
Neither  be  nor  his  sister  knew  that  the  bond 
and  mortgage  made  any  provision  for  them 
till  after  the  mortgage  was  discharged. 

In  tlie  nature  of  conclusions  of  law,  the 
court  made  findings  to  the  effect  that  the 
provisions  in  the  bond  and  mortgage  as  to 
plaintiff  and  his  sister,  under  the  circum- 
stances existing  ut  the  time  the  mortgage 
was  discharged,  were  mere  incomplete  gifts, 
subject  to  be  recalled  by  Mrs.  Tweeddale, 
and  that  she  then  recalled  them.  All  mat- 
ters of  fact  not  specifically  mentioned,  enti- 
tling plaintiff  to  the  relief  prayed  for  in  his 
complaint  if  the  interest  in  form  secured  to 
him  by  the  bond  and  mortgage  vested  in 
him  beyond  the  control  of  his  mother  upon 
the  execution  and  delivery  of  the  papem  to 
her,  were  found  by  the  court  or  admitted  by 
the  pleadings. 

The  court  held,  as  a  matter  of  law,  that 
plaintiff  had  no  cause  of  action,  and  ordered 
the  complaint  dismissed  with  coats.  Judg- 
ment was  entered  accordingly. 

Afesars.  Null  A  Nash,  with  Mr.  Jolut 
Wattawa,  for  appellant. 

Mr.  Oeorse  W.  Wine,  with  Mr.  M.  T. 
Parker,  for  respondents. 

Marahall,  J.,  delivered  the  opinion  of 
the  court: 

The  agreement  by  Daniel  T^veeddale  to 
pay  plaintiff  $100  and  his  sister  $50,  as 
part  of  the  consideration  for  the  property 
which  came  to  him  from  hia  mother,  stands 
upon  the  same  footing  as  any  promise  made 
b^  one  person  to  another,  for  a  considera- 
tion, for  the  benefit  of  a  third  person.  As 
soon  as  the  title  to  the  land  was  vested  in 
Daniel  Tweeddale  and  the  bond  and  mort- 
gage were  delivered  to  his  mother,  he  be- 
came  obligated  to  pay  to  them  that  part  of 
the  consideration  for  the  land  represented 
by  tlie  sums  secured  to  his  brother  and  sis- 
ter, if  the  principle  controls  that  a  grantee 
of  land  becomes  obligated  to  pay  the  whole 
'or  a  part  of  the  consideration  for  the  prop- 
■erty  conveyed  to  him  to  a  stranger  to  the 
01  L.  K.  A. 


transaction  if  it  is  left  in  his  hands  for  that 
purpose,  and  upon  his  promise  to  make  such 
jMiyment.  We  apprehend  the  trial  court  so 
iviewed  the  matter.  Kotwithatandiog  t^e 
finding  that  the  sum  secured  to  appellant 
and  tnat  secured  to  his  sister  were  mere 
gifts,  the  turning  point  in  the  case,  in  th* 
mind  of  the  circuit  judge,  we  apprdiend, 
was  that  the  beneficiaries  did  not  know  of 
the  agreement,  and  did  not  accept  the  same 
or  in  any  way  become  parties  thereto  till 
their  mother,  with  the  consent  of  Daniel 
Tweeddale,  rescinded  the  transaction.  An 
agreement  by  one  person,  upcm  a  good  con- 
sideration, to  pay  hia  debt  to  another 
paying  the  sAme  to  a  third  person,  is  just  as 
binding  where  there  is  no  consideration  for 
the  promise  between  the  immediate  prom- 
isee and  the  third  person  as  where  there  is 
such  consideration.  Whether  the  benefit 
secured  to  the  third  person  is  a  gift,  strictly 
so  called,  or  one  intended,  when  realized,  to 
discharge  acme  liability  of  such  promisee  to 
the  thira  perscai  does  not  change  the  situa- 
tion. It  is  the  exchange  of  prmnises  be- 
tween the  immediate  parties,  and  the  opeiu- 
tion  of  law  thereon,  that  binds  the  promis- 
or to  the  third  person.  The  idea  whieti  ruled 
this  ease, — that  where  a  person  for  a  con- 
sideration paid  to  him  by  another  agrees  to 
pay  a  sum  of  money  to  a  third  person,  a 
stranger  to  the  tranaactitm,  the  latter  doea 
not  thereby  become  possessed  of  the  absolute 
right  to  the  benefit  of  the  promise,  nor  until 
he  accepts  the  same  in  some  way;  and  that 
while  he  is  ignorant  of  the  promise,  or  there- 
after, at  any  time  before  he  assents  to  the 
transaction,  it  may  be  rescinded, — we  must 
admit  is  well  supported  in  the  books.  The 
authorities  so  holding,  in  the  main,  go  upon 
the  ground  that  privity  between  parties  is 
absolutely  essential  to  a  liability  of  one  to 
another  of  a  contractual  nature,  and  that 
until  the  third  person  brings  himself  int«> 
privity  with  the  one  who  has  promised  to  be 
his  debtor  by  at  lea;5t  assenting  thereto,  he 
has  at  least  no  legal  right  to  the  benefit  of 
the  promise;  and  that,  till  then,  the  parties 
to  the  transaction  may  rescind  it  or  change 
it  as  they  see  fit.  There  is  also  much  au- 
thority to  the  effect  that,  while  the  element 
of  privity  between  t^e  pnnnisor  and  thfr 
third  person  is  essential  to  render  the  prom- 
ise absolutely  binding  up>on  the  former,  no 
act  of  the  latter  is  necessary  thereto;  that 
the  law,  operating  upon  the  acts  of  the  par- 
ties to  the  transaction,  creates  the  privity 
immediately  upon  its  being  consummated 
between  them,  and  that  neither  one  nor  both 
of  them  can  thereafter,  without  the  third 
jtenon'a  ccmsent,  enforce  the  promise.  The 
first  class  of  authorities  is  well  represented 
by  the  following:  Trimble  v.  Strother,  25 
Ohio  St.  378;  Brewer  v,  Maurer,  38  Ohio 
St.  543,  43  Am.  Rep.  436;  Crowell  v.  Hos- 
pital of  Saint  Barnabas,  27  N.  J.  Eq.  650; 
Durham  v.  Bischof,  47  Ind.  211;  Davis  v. 
CalUncay,  30  Ind.  112,  95  Am.  Dec.  671: 
White  V.  Hunt,  64  N.  C.  496.  The  second 
class  of  authorities  is  fairly  well  represented 
by  the  following:  Bay  v.  Williams,  112  IlL 
91,  54  Am.  Rep.  200,  1  N.  E.  340;  Dean  v. 
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WaUeer,  107  111.  540,  47  Am.  Rep.  487;  Hare 
T.  Murphy,  45  Neb.  800,  29  L.  R.  A.  851. 
64  N.  W.  211;  Graves  v.  Macfarland,  58 
Neb.  802,  79  N.  W.  707;  Bretcer  v.  flyer,  7 
Cush.  337;  Malleit  v.  Pape,  8  Ind.  364; 
Henderson  v,  ifcDonoW,  84  Ind.  149;  Pruitt 
T.  Pruitt,  91  Ind.  595;  Rodenftarger  v. 
Brom6te».  78  Ind.  213;  Frank  v.  New 
York,  L.  E.  d  W.  R.  Co.  7  N.  Y.  S.  R.  814; 
Esling  v.  Zantzinger,  13  Pa.  50. 

It  is  useless  to  endeavor  to  review  the 
authorities  touching  the  subject  before  us 
with  a  vieu-  of  harmonizing  them  upon  any 
one  single  theory  ob  to  the  principle  upon 
which  the  liability  to  the  third  person  is 
based,  or  as  to  what  are  the  essential  ele- 
ments to  effect  it.  There  is  as  much  con- 
fusion, probably,  in  the  judicial  holdings  in 
respect  to  the  matter.,  aa  on  any  question  ol 
law  that  can  be  mentioned.  As  indicated, 
there  are  authorities  to  the  effect  that  there 
is  no  absolute  liability  to  the  third  person 
till  in  some  way  he  is  brought  into  privity 
with  the  promisor.  Others  are  to  the  effect 
that  such  privity  is  entirely  unnecessary. 
Others,  as  we  have  indicated,  hold  that  while 
the  element  of  privity  is  necessary',  the  law 
creates  it,  no  act  of  the  third  party  being 
necessary  thereto.  There  are  others  to  the 
effect  that  there  is  no  liability  at  law  with- 
out the  element  of  privity  between  the  prom- 
isor and  the  third  person;  hence,  if  he  baa 
a  right  to  enforce  the  promise  the  remedy 
is  in  equity,  unless  he  can  show  that  he 
adopted  the  promise  made  for  his  benefit  so 
as  to  become  a  party  thereto.  There  are 
many  other  phases  of  the  question  that  find 
support  in  the  books.  The  liability  is  sus- 
tained in  some  cases  under  the  doctrine  of 
novation,  and  held  not  to  exist  in  the  ab- 
sence of  any  of  the  elements  necessary  to 
satisfy  the  law  on  that  subject.  In  other 
cases  it  is  held  that  there  is  no  principle  of 
subrogation  or  novation  involved  in  the  lia- 
bility; that  it  rests  solely  upon,  and  is  fixed 
absolutely  by.  the  transaction  between  the 
person  making  the  promise  and  receiving 
the  consideration  and  the  perstm  to  whom 
the  promise  Is  made  and  from  whom  the  can- 
sideration  moves.  There  is  confusion,  not 
only  between  different  courts,  but  confusion 
in  the  decisions  in  many  jurisdictions  in 
the  same  court.  The  supreme  court  of  Il- 
linois, in  Bay  v.  Williams,  112  III.  91,  54 
Am.  Rep.  209,  1  N.  E.  340,  speaking  on  the 
subject,  correctly  described  the  situation  in 
the  following  language: 

"The  courts  are  not  harmonious, — not 
even  the  courts  in  the  same  states, — and  it 
may  be  added  that  the  cases  are  not  capa- 
ble of  being  rectHiciled.  ...  On  the 
mere  authority  of  adjudged  cases  in  other 
tribunals,  we  would  have  to  vacillate  to  keep 
in  line." 

The  extent  to  which  the  first  class  of 
cases  we  have  mentioned  goes  in  one  direc- 
tion is  indicated  by  the  following  frcmi  the 
BTllahus  of  Trmble  r,  Strother,  26  Ohio  St. 
378 :  "In  an  action  to  recover  a  debt  which 
the  defendant  agreed  with  a  third  party  to 
pay  the  plaintiff,  it  is  a  good  defense  to 
show  that,  before  Uie  plaintiff  assented  to 
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or  acted  on  the  promise  made  in  his  favor, 
the  agreement  had  been  rescinded." 

The  sharp  conflict  between  the  two  prin- 
cipal classes  of  cases  is  well  indicated  by 
reeding,  in  connection  with  that  quotation, 
the  following  from  the  syllabus  of  Bay  v. 
Williams,  112  III.  91,  54  Am.  Rep.  209,  I 
N.  E,  340:  "A  purchaser  of  mortgaged 
premises  from  the  mortgagor,  who  assumes 
payment  of  the  mortgage  debt,  or  who  ac- 
cepts a  conveyance  reciting  his  assumption 
of  the  same  with  a  knowfedge  of  such  re- 
cital, will  at  once  become  personally  liable 
to  the  mortgagee  for  the  mortgage  indebt- 
edness; and  he  cannot  defeat  the  mortga- 
gee's right  to  hold  him  responsible,  by  pro- 
curing a  release  from  the  mortgagor." 

It  is  believed  that  this  court  is  committed 
to  that  doctrine,  though  'it  must  be  admitted 
that  there  are  expressions  in  several  opin- 
ions that  may  well  be  taken  as  indicating 
either  a  contrary  view  or  that  it  is  uncer- 
tain just  what  the  rule  here  is  on  the  sub- 
ject. To  illustrate :  in  Putney  v.  FomAont, 
27  Wis.  187.  !)  Am.  Rep.  459,  we  find  this 
language:  "After  notice,  therefore  to  them 
[the  third  persons],  and  their  assent,  the  lia- 
bility of  the  defendant  .  .  .  was  abso- 
lutely fixed.  ...  It  was  no  longer  in 
the  power  of  Corlett  [Uie  immediate  prom- 
isee] to  forbid  such  payment  or  to  withdraw 
his  assent,  or  to  require  payment  to  be  made 
to  himself  without  the  consent  of  Fallon  and 
Gallagher." 

There  is  impliedly  a  decision  that,  till  the 
third  person  receives  notice  of  the  agree- 
ment made  for  his  benefit,  and  assents  to  it, 
the  immediate  parties  to  the  transaction 
may  rescind  it,  or  the  immediate  promisee 
may  himself  change  the  direction  of  the  ben- 
efit. In  Bastett  v.  Hughes,  43  Wis.  319,  the 
expression  in  Putney  v.  Parnham  was  re- 
peated. In  Knos  v.  Sanger.  96  Wis.  150,  37 
L.  R..  A.  S&l,  70  X.  W.  1069,  language  was 
used,  taken  by  itself,  indicating  that  privity 
between  the  third  person  and  his  promisor 
does  not  exist  prior  to  his  adoption  in  some 
way  of  the  promise.  But  after  discussing 
authorities  in  this  and  other  states  bearing 
on  the  subject,  the  law  as  stated  in  Breicer 
V.  Dyer,  7  Cush.  337,  and  Bay  v.  Williama, 
112  111.  91,  54  Am.  Rep.  209,  1  N.  E.  340,  was 
approved  as  more  fully  stating  the  estab-' 
lished  doctrine  here  than  any  language  used 
in  our  own  decisions.  For  the  purpose  of 
clearing  up  any  uncertainty  existing  here 
the  followuig,  substantially,  as  a  judicial 
rule,  was  deduced  from  our  decisions  and 
the  authorities  whidi  met  with  our  approv- 
al: "Where  a  grantee  in  a  conveyance  as- 
sumes and  agrees  to  pay  the  debt  of  a  third 
person  to  his  creditor,  neither  such  person 
nor  such  creditor  being  connected  contractu- 
ally with  the  grantor,  as  part  of  the  consid- 
eration for  his  purchase,  there  is  no  neces- 
sity for  any  con.sideration  to  pass  from  such 
third  person  or  his  creditor  to  such  grantee 
to  support  such  agreement.  A  portion  of  the 
consideration  for  the  purchase  being  left  in 
such  grantee's  hands,  appropriated  by  the 
grantor  to  the  payment  of  the  debt  which 
such  grantee  agrees  to  pay  in  consideration 
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of  the  conveyance  and  of  such  appropriation, 
he  cannot  be.  heard  to  object  to  the  perform- 
ance of  his  contract  because  his  grantor  was 
not  liable  for  such  debt.  When  the  grantor 
makes  such  an  appropriation,  and  the 
grantee,  for  a  suCBcient  consideration,  prom- 
ises to  ray  the  amount  so  appropria^  to 
the  creditor  of  auofa  third  person,  audi 
grantee  theretiy  becomes  liable  to  such  cred- 
itor; and  such  liability  rests  solely  on  such 
oonsideration  and  such  promise."  That  is  in 
hannony  with  the  language  used  on  the  sub- 
ject in  Bishop  v.  Douglass,  25  Wis.  696,  and 
Palmcter  v.  Carey,  (i3  Wis.  426,  21  N.  W. 
70a,  23  X.  W.  586.  In  Btitea  v.  Thompson, 
98  Wis.  329,  73  N.  W.  774,  it  waa  said  that 
out  of  the  transaction  of  one  person  promis- 
ing, for  a  oonsideration  paid  to  him  by  an- 
other, to  pay  a  sum  of  money  to  a  third  per- 
son, the  promisor  becomes  a  debtor  of  such 
third  person  the  same  as  if  the  promise  were 
made  directly  to  him,  as  liability  is  deter- 
mined by  his  undertaking  with  his  immedi- 
ate promisee.  In  Etackeid  v.  Baker,  1 12 
Wis.  129,  88  N.  W.  52,  the  last  case  here 
where  the  subject  is  discussed,  Bassett  v. 
Hughes,  43  Wis.  310,  is  cited  and  some  sig- 
nificance given  to  the  fact  Uiat  the  person 
for  whose  benefit  the  promise  was  made 
knew  of  and  as.eonted  to  it  before  any  at- 
tempt wus  made  to  revoke  it.  However, 
Enos  V.  Saiiijer,  96  Wis.  150,  37  L.  R.  A.  862, 
70  N.  W.  1069,  was  cited,  and  there  was  no 
intention  to  disturb  the  rule  there  laid  down 
■and  re-enforced  in  Stitea  v.  Thompson. 

Without  further  discussion  of  the  matter 
wc  adhere  to  the  doctrine  that  where  one 
person,  for  a  consideration  moving  to  him 
from  another,  promises  to  pay  to  a  third  per- 
son a  sum  of  money,  the  law  immediately  op- 
erates upon  the  acts  of  the  parties,  estab- 
lishing the  essential  of  privity  between  the 
promisor  and  the  third  person  requisite  to 
binding  contractual  relations  between  them, 
resulting  in  the  immediate  establishment  of 
a  new  relation  of  debtor  and  creditor,  re- 
gardless of  the  relations  of  the  third  person 
to  the  immediate  promisee  in  the  transac- 
tion; thul  the  linbility  is  as  binding  between 
the  promisor  and  the  third  person  as  it 
would  be  if  the  consideration  for  the  promise 
moved  from  the  latter  to  the  former,  and 
such  promisor  made  the  promise  directly  to 
such  third  person,  regardless  of  whether  the 
latter  has  any  knowledge  of  the  transaction 
at  the  time  of  its  occurrence;  that  the  lia- 
bility being  once  created  by  the  acts  of  the 
immediate  partien  to  the  transaction  and  the 
operation  of  the  law  thereon,  neither  one  nor 
both  of  such  parties  can  thereafter  change 
the  situation  as  regards  the  third  person 
without  his  oonsent.  It  is  plainly  illogical  to 
hold  that,  immediately  upon  the  completion 
of  the  transaction  between  the  immediate 
parties  thereto,  the  law  operates  upon  their 
acts,  and  creates  the  element  of  privity  be- 
tween the  promisor  and  the  third  person,  and 
61  L.  R.  A. 


at  the  same  time  to  hold  that  such  third  per- 
son's status  as  regards  the  promise  may  be 
changed  thereafter  without  hiB  consent.  The 
idea  that  privity  between  the  promisor  and 
the  third  person  is  necessary  to  render  the 
transaction  between  the  original  parties 
thereto  beyond  the  reach  of  either  of  them  to 
revoke  it,  or  both  acting  together  to  rescind 
it,  springs  from  the  supposed  neoessitjr  of 
contractual  relations  between  the  promisor 
and  the  third  person,  binding  upon  the  prom- 
isor at  law.  The  moment  sucn  essential  is 
establishiHl,  it  seems  clear  that  such  third 
person's  right  accrues  and  becomes  absolute. 

True,  the  doctrine  that  the  element  of  priv- 
ity may  be  established  without  the  knowledge 
or  assent  of  the  third  person,  other  than  tbm,t 
constructive  assent  arising  from  the  opera 
tion  of  law  upon  the  acts  of  the  parties,  u  in- 
consistent with  the  rule  prevailing  here  a" 
to  all  but  married  women,  that  a  mere  bene- 
ficiary of  a  policy  of  life  insurance  has  no 
vested  rights  therein;  but  so  is  the  doctrine 
that  mere  assent  by  a  third  person  to  a  prom- 
ise made  for  his  benefit  win  render  it  irrev- 
ocable, inconsistent  therewith.  Neither  the 
assent  of  a  mere  beneficiary  in  a  poller^  of  life 
insurance,  to  the  promise  made  for  his  bene- 
fit, nor  such  assent  coupled  with  an  independ- 
ent  promise  by  the  insurance  company  to  him 
to  abide  thereby,  has  any  eSect  upon  the 
power  of  the  assured  to  control  the  polity 
changing  tlie  beneficiary  or  disposing  of  the 
insurant*  fund  by  will.  The  doctrine  here  in 
that  regard  was  established  at  an  early  day. 
It  is  eontrarj-  to  the  rule  which  prevails  gen- 
erally. It  is  adhered  to  under  the  rule  of 
stare  decisis,  and  the  doctrine  that  rules  of 
property  established  by  judicial  decisions  long 
adhered  to  should  not  he  disturbed,  even  if  a 
different  dccii^ion  would  be  rendered  if  the 
co'.irt  were  permitted  to  treat  the  subject 
from  an  original  standpoint.  The  rule  as  to 
insurance  contracts  has  not  been  applied  1^ 
this  court  to  any  other  class  of  contracts. 
The  court  is  not  disposed  to  treat  it  as  a  prin- 
ciple of  general  application,  or  extend  it  be- 
yond the  special  class  of  contracts  to  which 
it  has  been  applied. 

In  view  of  what  has  been  said,  we  must 
hold  that,  upon  the  sale  of  the  land  to  Paul, 
Daniel  Tweeddale  became  absolutely  indebted 
to  plaintiff  upon  the  bond  and  mortgage  men- 
tioned in  the  complaint  for  the  sum  of  $100; 
that  the  satisfaction  of  the  mortgage  tn- 
Mary  Twceddale  is  void  as  reennls  such 
debt ;  that  his  interest  in  the  bond  and  mort- 
gage was  sufficiently  brought  home  to  Daniel 
Tweeddale's  grantee,  Paul,  by  the  record  of 
the  mortgage,  to  preclude  him  from  being  an 
innocent  party  to  the  void  satisfaction  and 
successfully  invoking  the  registry  laws  for 
protection. 

The  judgment  is  reversed  and  the  cause  re- 
manded with  directions  to  render  judgment 
in  favor  of  plaintiff  in  accordance  nntn  this 
opinion. 
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GEORGIA  SUPREME  CX>URT. ' 


BRUNSWICK   &  WESTERN  RAILROAD 
(X)MPANY,  Pl((.  tn  Err., 

V. 

Ida  WIGGINS. 
(Its  Oa.  842.) 

Vl-re  to  the  erldCBce  of  «  wltneM  oiilr 
the  weiKht  to  which  It  Is.  Ib  their  opinion, 
entitled,  yet  they  cannot,  In  the  determination 
of  the  Issues  Involved,  because  of  the  (act 
that  a  parttcniar  witness  was  In  the  employ 
of  one  of  the  parties,  arbitrarily  dlsr^iard 
his  testimony;  and  a  proper  request  to  (In 
effect)  so  charge  should  not  have  been  re- 
fused. 

To  entitle  the  defeadant  to  the  open- 
lev  ««a  conoInsioB  of  the  nrsnmenl 

In  the  trial  of  a  case  arising  e«  delicto,  when 
the  act  complained' of  was  not  one  which, 
nader  the  law.  could  be  Justified,  It  Is  neces- 

•Headnotea  by  LittlBj  J. 


sary.that  the  defendant  by  proper  pleadliwi 
admit,  not  only  the  commission  of  the  act 
which  It  is  alleged  was  wrongfal,  but  also 
such  other  facts  as  would  entitle  the  plain- 
tiff to  luve  a  verdict,  without  proof,  for  the 
amount  claimed  In  tiie  petition. 

8.  Im  the  triKi  of  an  aetlon  hronyht  to 
recOTer  damages  asainst  a  railroad 
company-  for  Injuries  sustained  by  the  run- 
ning and  openttioD  of  a  train  of  cars.  It  was 
error  to  charge  In  such  manner  as  to  convey 
to  the  Jury  the  impression  that.  If  tbey  itaould 
believe  that  both  the  company  and  the  persmi 
Injured  were  equally  neKllgent,  the  plaintiff 
could  recover. 

4.  In  an  action  laatltated  hr  a  widow 
for  the  homlelde  of  her  hnebnnd, 
caused  hy  the  negligent  operation  of  a  train 
of  cars  by  a  railroad  company,  evidence  going 
to  show  tiiat  the  deceased,  at  the  time  he  was 
killed,  left  no  estate  or  property,  was  Inad- 
missible. 

(July  16,  1901.) 


Hvm. — Sffeot  of  adMtsttea  <o  oftanire  biirdm  oi 
ffroQf  and  right  to  open  and  eIoa«. 

I.  Scope  of  note,  513. 
II.  Oenerol  principle,  618. 
III.  Whtfit  regulated  by  rvhs  of  court  or  pro- 
vision of  atatute. 

a.  Jn  the  United  Btatei. 

1.  By  rule  of  court,  516. 

2.  By  provision  of  atatute  or  Code, 

519. 

b.  in  EtH/land,  5'26. 

IT.  How  and  when  admiteion  made. 

a.  Neoeatittt  of  incorporating  to  plead- 

fnga. 

1.  Oenerat  rnle,  629. 

2.  When  not  made  *n  good  UUth, 

529. 

b.  Admietton  on  reoord,  680. 

c  Withdrawal  or  waiver  of  general  it- 
eue,  531. 

d.  Other  admiaeione,  632. 

e.  Several  defendants,  and  admiasfon 

not  made  by  aU,  633. 

f.  WAen  defendant  Introduoet  no  evi- 

dence, 683. 

g.  Time  for  making  admitaion  or  re- 

quctt  to  open  and  eleee,  684. 
T.  BBtent  and  character  of  admiSBion. 

a.  When  admission  empreaaly  made. 

1.  A««ui»p«ft  generally,  684. 

2.  Aaeumpeit  an  notea,  bills  of  em- 

change,  etc.,  686. 
S.  Inturance,  637. 

4.  Leaae,  638. 

5.  Libel.  63S. 

6.  Negltgence,  638. 

7.  Treapaaa  and  replevin,  589.  I 

8.  Aaaautt,  539.  i 

9.  Other  caaea,  639. 

b.  Afflrmative  defenae  without  formal 

admiaaion. 

1,  Aaaumpeit  generally,  540. 

2.  Aaaumpatt  on  notea,  541. 

8.  Aaaumpatt  on  Wla  of  emohange, 

544. 
4.  D<sbt,  645. 
6.  Inaurance,  546. 

6.  Replevin,  546. 

7.  Treepaaa,  547. 

8.  Blander  and  libel,  647. 

9.  Aaaault.  548. 

■10.  Pleaa  in  abatement,  648. 
11.  Other  caaea,  548. 
•01  L.  R.  A. 


V, — continued. 

c.  Averment  o^ftmaMve  in  form,  btrf 

negative  in  aubatance,  550. 

d.  Denial  or  failure  to  admit  unneoea- 

aary  avermsnt  or  coiiolu«io»,  558. 

e.  Neceaaity  of  admitting  qtutntum  of 

damagea. 

1.  lAquidated  damagea  and  dam- 

agea aaeortainable  by  oompu- 
lotion.  665. 

2.  Vnltguidated  damagea. 

(a)  fn  general,  666. 

(b)  Slander  and  libel,  550. 
(C)  Ifegligenoe,  557. 

<d)  Assault,  568. 
(e)  Other  caaet,  668. 
VI.  Effect  of  reply  to  reatore  right  to  plain- 
tiff, 559. 

VII.  Conauional  admUaUm.  661. 
VIII.  In  equity  acMoM,  661. 
IX.  On  writ  of  error  and  appeal  and  iaaua  of 
law,  561. 
X.  In  criminal  ecHon,  662. 
XI.  OoncfiMfon,  668.  ■  ■ 

I.  Scope  of  note. 

As  the  title  of  the  note  Indicates,  It  will  be 
limited  to  the  discussion  of  those  authorities 
In  which  the  burden  of  proof  and  consequent 
right  to  open  and  close  Is,  or  is  not,  located 
by  the  requisite  admission  by  the  party  claim- 
ing It,  or  upon  whom  It  Is  Imposed. 

It  will,  however,  be  necessary,  as  a  prelim. 
I  nary  to  a  correct  understanding  of  the  special 
subject  under  consideration,  to  recur  bri<^y  to 
certain  general-  rules  concerning  the  onus  pro- 
bandi  and  right  to  begin,  which  have  come  to 
us  through  the  medium  of  the  decisions  and 
rules  of  the  common-law  courts. 

II.  Oenorol  principle. 

In  Best'^  little  work  "Right  to  Begin  and  Re- 
ply" it  Is  stated  that,  by  the  affirmative  of  the 
issue  is  meant  the  affirmative  In  substance,  and 
not  the  affirmative  In  form,  i  e.,  that  the 
Judf^eB,  In  examining  the  record  in  order 
to  see  on  whom  the  onum  proband!  lies, 
and  consequently  In  whom  the  rl^t  to  be- 
gin resides,  will  consider,  not  so  much  the 
form  of  the  pleadings,  as  the  substantial  ques- 
tion between  the  parties,  and  wilt  cast  the  onu« 
probandi  on  the  party  with  whom  the  real  af- 
firmative seems  to  He.    The  author  then  goes 
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ERROR  to  the  Superior  •Ck>urt  for  Ber- 
rien County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  Action  brought  to 
recover  da  mages  for  alleged  n^ligent  kill- 
ittir  of  her  husband.  Bnened. 
The  facts  are  stated  In  th«  minion. 
Mr.  D.  H.  Pope  for  plaintiff  in  error. 
Meaara,  W.  V.  Hammond  and  lb  E. 
XiMtiiicer  for  defendant  in  error. 

Zdttle,  J.,  delivered  the  opinion  of  the 
court: 

An  action  was  instituted  by  the  defendant 
In  error  against  the  railroad  company  to 
recover  damages  for  the  h<nnicide  of  her 
husband,  whicli  she  alleged  was  occasioned 
by  the  operation  of  a  train  of  cars  over  de- 
fendant's railroad  at  a  public  crossing.  The 
evidence  relied  on  b^  the  plaintiff  in  the 
court  below  as  a  basis  of  recovery  was  sub- 

oa  to  give  two  eases  which  afford,  In  terms, 

two  different  testa  for  the  discovery  as  to  with 
which  part;  the  afflrmatlve  Ilea,  aod  states  that 
they  are  the  same  propoaition  In  different 
dresaes.  In  the  first  of  the  caaea  mentioned, 
Amos  V.  UuKhes  (1835)  1  Hoody  &  R.  464,  the 
teat  was  laid  down  by  Alderaon,  B.,  to  be, 
which  party  would  be  aucceaafnl  If  do  evidence 
at  all  were  ^iven,  as  upon  the  opposite  party 
would  necessarily  rest  the  ottm  probandi,  and, 
according  to  the  author,  the  conaeqnent  right  to 
begin.  In  the  other  case,  Minis  v.  Barber  (1836) 
1  Mees.  *  W.  42S,  Dowl.  P.  C  77,  2  Qale, 
6,  S  L.  J.  BKcb.  N.  8.  204,  the  same  Judge,  In 
holding  that  a  defense  to  an  action  on  a  bill 
of  exchange  agalnat  the  acceptor,  that  the  bill 
had  been  accepted  wlthtAit  consideration  tor  the 
accommodation  of  the  drawer,  and  bad  been 
sabseqnently  Indorsed  to  the  plaintiff  without 
consideration,  to  which  the  plaintiff  replied  that 
the  drawer  Indorsed  the  bill  to  tbe  plaintiff  for 
a  good  consideration,  placed  the  onus  probandi 
on  the  deleodant  notwithstanding  the  afflrma- 
tlve shape  of  the  replication,  aald  :  "The  repli- 
cation la  In  tbe  affirmative,  but  it  la  In  answer 
to  a  negative.  Upon  the  qaeatlon  as  to  who 
le  to  begin.  Is  It  not  tbe  proper  test  to  examine 
whether.  If  the  particular  allegation  be  struck 
out  of  tbe  plea  there  will  or  will  not  be  a  de- 
fense to  the  action  r' 

Thus  the  two  general  rules  for  determlnlns 
tbe  oiMW  pFobomH  are,  (1)  to  conceive  tbe  neg- 
ative and  afflrmatlve  allegatlona  by  which  the 
lasue  la  Joined  both  struck  out  of  the  record, 
and  then  the  ontts  probandi  ties  on  the  party 
against  whma  jngdment  must,  In  their  absence 
pass;  (3)  to  consider  at  the  trial  which  partj 
would  sncoeed  If  no  evidence  at  all  were  given, 
as  the  oiHM  probatidl  must  He  upon  his  adver- 
sary. 

In  tbe  natural  course  of  litigation  this  bur- 
den and  right  nsnally  reside  with  the  plaintiff, 
— the  party  who  Initiates  tbe  action,  proceeding 
or  suit;  and,  this  being  so,  it  follows  that,  bo 
long  as  the  afflrmatlve  of  any  substantial  Issue, 
however  slight,  remains  with  the  plaintiff,  he 
retains  the  right  to  open  and  close,  even  though 
the  afflrmatlve  of  a  majority  of  such  Isauea  la 
with  the  defendant  But  where  the  latter, 
either  In  positive  terma,  or  by  the  nature  and 
character  of  his  pleading,  absolutely  admits  the 
cause  of  action,  thereby  absolving  the  plaintiff 
from  the  necessity  of  making  any  proof  thereof, 
In  order  to  sneeeed,  the  burdoi  and  right  are 
said  to  shift  and  rest  with  the  defendant  It 
must  be  borne  in  mind,  however,  that  we  are 
now  considering  the  principle  of  the  common 
law,  and  that  alone,  iot,  as  will  be  seen  here- 
after. In  mnj  of  the  Jurisdictions  the  rule  has 
61  L.  B.  A. 


stantially  as  follows:  Robinson,  the  hus- 
band of  the  plaintiff,  was  a  watchman  at 
a  sawmill  located  at  a  point  near  the  rail- 
road. Ho  was  flfty-four  years  old  at  the 
time  he  was  Idlled,  waa  eaminv  980  per 
month,  and  was  in  good  health.  Among 
other  things,  it  was  his  duty  to  fire  up  a 
tramway  engine  on  the  south  side  of  defend- 
ant's road,  near  where  he  was  killed,  and  to 
look  after  a  lot  of  mules,  which  were  sta- 
bled on  the  north  side  of  the  railroad.  The 
public  road  crosses  the  railroad  in  going 
from  tbe  mill  to  where  the  tramway  engine 
was  statiimed.  Usually,  the  trains  of  de- 
fendant's  railroad  stopped  at  that  crossing. 
At  the  time  of  his  death  the  deceased  had 
no  property  or  estate  other  than  hia  daily 
and  monthly  wages.  Very  early  in  the 
morning  on  which  be  was  killed  the  deceased 
was  at  the  mill,  a  few  minutes  before  the 

been  variously  altered  by  court  ml^  statats, 

and  Code  provision. 

"The  general  rule  la,  that  the  party  who  baa 
the  afflrmatlve  of  the  Issue  to  maintain  shall 
begin  and  close.  This  rule,  however,  tuts  hem 
held  subject  to  several  limitations,  and  been 
more  or  leaa  fluctuating,  both  In  England  and 
America ;  so  much  bo,  that  It  would  be  difficult, 
perhaps,  at  the  present  time,  to  lay  down  any 
definite  rules  of  practice  as  well  austained  by 
authority,  which  could  not  be  contradicted  by 
other  authority  equally  respectable.  Borne  Ju- 
risdictions hold  It  to  be  a  matter  of  rlgjit, 
while  others  decide  that  It  rests  In  the  legal 
discretion  of  the  court  at  the  trial."  Thurston 
v.  Kennett.  22  N.  B.  ISl. 

In  considering  which  party  ought  to  begin. 
It  Is  not  so  mncb  the  loem  of  the  Issue  which 
Is  to  iM  regarded  as  the  substance  and  effect 
of  it;  and  the  Judge  will  consider  what  Is  tbe 
substantial  fact  to  be  made  out,  and  on  whom 
It  lies  to  make  it  out  Bills  v.  Vose,  27  N.  Q. 
212. 

Whenerer  the  general  Issue  la  In  the  case,  the 
plaintiff  haa  the  right  to  open  and  cloae :  Jar- 
boe  V.  Scherb,  34  Ind.  350;  Cox  v.  Vickers,  SO- 
Ind.  2T;  Fountain  v.  West,  28  Iowa.  8.  92  Am. 
Dec.  400 ;  Kearney  v.  Oough,  S  Gill  &  J.  407 ; 
Toppan  v.  Jenneas,  21  N.  H.  232;  Hudson  v. 
Wetherlngton,  78  N.  C.  8 ;  Harvey  v.  Bronllett^ 
61  Vt  629,  IT  Atl.  722 ;  Farrhigton  v.  Jennlson. 
67  Vt  56»,  82  AtL  641 ;  Price  v.  Seaward,  Car. 
ft  M.  23. 

The  result  of  an  examination  of  all  the  an- 
thorltles  on  the  subject  shows  that  tbe  general 
rule  or  principle  at  common  law  Is  that  where 
the  defmdant  does  not  admit  tlie  entire  demantf 

of  the  plaintiff,  and  where  there  are  several  is- 
sues, If  the  plaintiff  la  called  on  to  maintain 
a  single  one,  he  retains  and  haa  the  right  to 
open  and  close.  Beall  v.  Newton,  1  C ranch  C 
C.  404,  Fed.  Cas.  No.  1,164;  Henderson  v.  Caa- 
teel,  3  Crunch  C.  C.  365,  Fed.  Cas.  No.  6,350; 
KItner  v.  Wbltlocfc,  88  111.  613 ;  Baior  v.  Rasor, 
42  111.  App.  504,  Affirmed  In  148  111.  621,  Sft 
N.  E.  QQi;  Shaw  t.  Bamhart  17  Ind.  188; 
Camp  V.  Brown,  48  Ind.  575 ;  Abat  v.  SIgura.  & 
Mart.  N.  S.  73,  infra,  V.  b,  2 ;  Boss  v.  Qonld, 
6  lie.  204  {dictum) ;  Crapson  v.  Wallace  Bros. 
81  Mo.  App.  080 ;  Cortellyou  v.  Hlatt,  86  Neb. 
584,  64  N.  W.  864  ;  Citizens'  StateBanlcv.  Baird, 
42  Neb.  218,  60  N.  W.  051  (dicfum)  ;  Welsh  v. 
Burr.  56  Neb.  361,  76  N.  W.  806 ;  Sorensen  v. 
Sorensen  (Neb.)  04  N.  W.  640;  Belknap  v.  Woi- 
dell.  21  N.  H.  176;.BozseIl  v.  Snetl.  29  N.  H. 
474;  Bills  v.  Voae,  27  N.  H.  212;  Clarkaoa  T. 
Meyer,  30  N.  Y.  8.  B.  188,  14  N.  Y.  Supp.  144  ; 
McKae  v.  Lawrence,  76  N.  C.  288 ;  Johnson  t. 
Maxwell,  87  N.  GL  18 ;  Lexington  Plre,  L.  ft  IL 
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train  was  to  pass.  When  the  train  which 
killed  Bobinson  approached  the  crOBsing  the 
bell  on  the  engine  was  not  tolled,  nor  the 
whistle  blown,  but  the  train  ran  over  the 
crossing  at  a  speed  of  from  30  to  40  miles 
an  hour,  and  stopped  some  distance  beyond 
the  croHdnff  to  pat  off  a  passenger  at  that 
station.  Tben  it  was  aUeov«red  that  a 
man,  who  proved  to  be  husband,  had 
been  struck  by  the  train  on  or  near  the 
crossing.  The  dead  body  was  found  on  the 
south  side  of  the  railroad,  and  about  30 
feet  from  the  crossing.  The  track  was 
straight  for  a  considerable  distance  from 
the  crossing,  and  there  was  nothing  to  pre* 
vent  the  deceased  from  seeing  the  train  aft- 
er he  had  gotten  within  18  feet  of  the  side 
track.  The  Carlisle  mortality  tables  were 
introduced,  ^e  engineer  tMtifled  in  be- 
half of  the  company  to  the  following  effect: 

Ins.  Co.  T.  Paver,  16  Ohio,  324 ;  Montgomery 
r.  Swindler,  82  Ohio  St.  224 ;  Sanders  v. 
Bridges,  67  Tex.  OS,  2  8.  W.  668 ;  Harris  v. 
PiDckney  (Tex.  Civ.  App.)  OS  B.  W.  88;  Step- 
toe  Etarrer,  7  Leigh,  501 ;  Vnyton  t.  Brenell, 
1  Wash.  C  C  46T,  Fed.  Caa.  No.  17,026;  Wis- 
consin Central  Bank  t.  St.  John,  17  Wla  167; 
Edwards  t.  Murray,  6  W70.  163,  38  Pac.  681; 
CurUs  V.  Wheeler,  Moody  &  M.  493,  4  Car.  ft 
P.  106 ;  James  Salter,  1  Moody  ft  R.  601 ; 
Overbory  t  Muggrldge,  1  Fost  ft  F.  137  note ; 
Thompson  t.  Security  Trust  ft  L,  Ina  Co.  63 
S.  C  290,  41  8.  E.  464. 
See  infra,  IV.  e ;  VII. 

In  Cbeesmas  t.  Hart,  42  Fed.  98,  which  was 
an  action  of  trespass  for  taklog  ore  from  plain- 
tllTB  mine,  error  was  assigned  on  motloii  for 
new  trial,  because  the  court  allowed  defend- 
ants' counsel  to  open  and  close  the  argument  to 
the  Jury.  Defendaots  admitted  plaintiff's  title 
to  the  surface  location,  and  that  they  had  In- 
vaded the  side  lines  of  his  claim,  and  the  single 
judge  before  whom  this  motion  was  tried  said 
tiiat  the  only  burden  which  the  law  Imposed  oa 
plaintiff  was  the  mere  formal  introduction  of 
the  patent  to  the  claim  and  proof  of  the  quan- 
tity and  value  of  the  ore  taken.  It  would  seem 
from  this  that  the  quantity  and  value  of  the 
ore  were  not  admitted,  hut  the  Judge  states 
that,  as  It  was  not  to  the  Interest  of  the  de- 
fendants to  disprove  the  presence  of  valuable 
ore  at  this  point,  the  evidence  on  this  Issue 
was  brief  and  merely  as  to  the  value ;  that  It 
was  manifest  that  the  real  burden  rested,  and 
heavily,  on  the  defendants,  adding:  "They 
held  the  laboring  oar  tbroti^umt  on  all  vital 
issues  In  question.  From  tbem  the  burden  of 
the  real  Issue  never  shifted.  Under  such  a  pe- 
culiar condition  of  the  trial  I  felt  that  common 
fairness  demanded  that  defendants'  counsel 
sboald  open  and  close  the  argnmMit  This  view 
ot  tiie  real  equity  of  the  rule  In  question  I  have 
long  entertained.  I  fought  for  It  while  at  the 
bar,  and  shall  endeavor  to  impartially  main- 
tain It  aa  one  founded  In  Justice  and  equality 
while  I  remain  on  the  bench." 

Inasmuch  as  nearly  all  of  the  dedslons,  both 
Bngllsh  and  American,  hold  that,  where  It  Is 
Incumbent  upon  the  plaintiff  to  make  any  proof 
In  order  to  recover,  it  Is  his  right  to  begin  and 
close,  It  would  seem  that  the  best  reason  for 
this  decision  is,  that  the  Judge,  having  "fought 
for  It  while  at  the  bar,"  carried  the  predilection, 
thns  obtained,  with  him  npon  the  bench. 

This  decision  was  followed,  and  apparently 
approved,  in  Bell  v.  BkllUcom,  6  H.  M.  899,  28 
Pac.  768,  but  strougly  criticised  and  disap- 
proved fat  J<mei  V.  Project  Mountain  Tunnel 
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The  station  near  which  defendant's  husband 
was  killed  was  a  Aag  station.  After  he 
sounded  the  road-crossing  signals  he  got  the 
signal  from  the  conductor  to  stop.  He  saw 
a  lamp  in  the  hands  of  someone,  2  or. 3  feet 
from  the  crossinff,  when  the  locomotive  was  . 
76  or  100  yards  distant.  When  he  had  got- 
ten within  cme  or  two  ear  lengths  of  the 
crossing  he  saw  that  the  lunp  was  held  by 
someone  who  attempted  to  croM  the  track 
in  front  of  the  engine,  whidi  was  running  at 
about  20  miles  an  hour.  He  stopped  the 
train  about  125  yards  from  that  point,  and 
backed  up  near  the  crossing,  where  the  body 
of  the  deceased  was  found.  Usually  the 
train  stopped  on  the  erossing.  This  occurred 
between  S  and  4  o'elot^  in  ^e  morning.  The 
bell  was  rung,  and  the  speed  of  the  train 
reduced  from  36  or  40  miles  to  about  20 
miles  per  hour  at  the  crossing.    He  waa 

Co.  21  Nev.  889,  81  Pac.  042,  citing  numerous 
authorities  In  favor  of  the  view  there  taken. 

But  where  there  la  but  one  Issue,  and  the  af- 
firmative Is  upon  the  defendant,  or  where  the 
affirmative  cxf  all  the  Inues  la  upon  blm,  then 
he  has  the  right  to  begin.  UcBae  v.  Lawrence^ 
76  N.  C.  289. 

And  so,  where  the  defendant  pleads  by  way 
of  confession  and  avoidance,  or  In  such  other 
manner  as  to  admit  the  plalntllTs  cause  of  ae- 
tlon,  or  In  open  court,  before  entering  upon  the 
trial,  he  admits  the  plaintiff's  cause  of  action, 
and  thua  obviates  the  necessity  of  any  proof 
on  his  part,  the  defendant  will  be  entitled  to 
open  and  close.  Aurora  v.  Cobb,  21  Ind.  492. 
See  eases  In  Infra,  V.  b,  2,  B,  c 

IIL  WAea  ngMlattd  by  ride  of  eotirt  or  prwi* 
sfen  »tatut». 

Aa  many  of  the  deddoos  which  follow  are 
more  or  less  dq>endent  upon,  or  qualified  by, 
rules  of  court  and  provisions  of  Code  or  stat^ 
ute,  these  will  be  first  given  In  brief  fom. 

a.  In  the  VHited  State*. 

1.  By  rule  0/  oourt. 

In  Alabama  It  was  the  practice,  from  the  or- 
ganisation of  the  state  government,  up  to  the 
July  term,  1820,  of  the  supreme  court,  for  the 
party  holding  the  afllrmatlve  of  an  Issue  to  open 
and  conclude  the  argument  to  the  Jury.  At 
that  term  rules  were  adopted  In  Ueu  of  those 
pre-existing,  and  the  previous  rule,  declaring 
such  to  be  the  practice,  was  omitted. 

The  19tb  rule  for  the  government  of  the 
practice  in  the  circuit  and  county  courts  di- 
rects :  "If  the  counsel  for  the  plaintiff  waives 
the  right  of  opening  the  argument,  he  shall 
not  have  the  right  of  concluding." 

In  Worsbam  v.  Ooar,  4  Port  (Ala.)  441,  the 
court  said  that  this  rule,  U  It  does  not  give  the 
rl^t  to  plaintiff  to  open  and  conclude  hie  ar- 
gument^ hi  certainly  founded  upon  a  concession 
that  he  always  had  that  right,  and  the  refusal 
to  allow  it  to  the  defendant  is  no  error. 

In  Chamberlain  v.  Oalllard,  26  Ala.  604,  the 
court  said,  as  to  the  counsel  for  the  defendant, 
on  the  trial  below,  being  entitled  to  open  and 
conclude  the  Investigation  and  argument  of  the 
cause.  In  consequence  of  baring  the  affirmative 
of  the  Issue  as  presented  by  the  plea :  "Wo  do 
not  regard  that  question  as  an  open  one  In 
this  court.  Under  our  practice  the  plaintiff  Is 
entitled  to  the  opening  and  conclusion  In  every 
case,  nnleaa  he  waives  the  rlfcht  to  open :"  cit- 
ing Worsbam  v.  Ooar,  4  Port  (Ala.}  441 ; 
Orady  v.  Hammond,  21  Ala.  427. 
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lookinff  ftffward,  koA  flnt  saw  the  light 
when  he  was  about  100  yards  distant,  and 
was  checking  the  speed  of  his  train.  The 
deceased  attempted  to  run  across  in  front 
of  the  engine.  A  man  standing  at  the  cross- 
ing could  hare  seen  the  train  a  mile  and  a 
half.  When  he  first  saw  the  light  it  was  8 
or  10  feet  from  the  traclc,  and  it  appeared 
that  the  person  holding  it  ran  from  that 
P<dnt  in  front  of  the  engine.  The  fireman 
also  testified  for  defendant  as  follows:  He 
was  on  the  engine  that  killed  the  deceased. 
As  the  train  approached  the  station  he  was 
ringing  the  bell.  He  saw  a  lamp  held  by 
someone  going  down  to  the  track  from  the 
mill  on  the  north  side.  It  remained  station- 
ary until  just  before  the  train  reached  the 
crossing,  when  the  man  holding  the  lamp 
stepped  on  the  track  in  front  of  the  engine. 
The  whistle  was  sounded  for  the  crossing  at 

In  SpauldlQS  v.  Hood,  8  Cusli,  602,  note.  It 
Is  stated  ttuit  from  B^bmsry.  1846,  to  Jaly, 
1858,  the  41st  rule  of  the  court  of  common 
pleas  In  MaRsachuiietts  provided  that,  "when- 
BTer  the  defeadsnt  In  any  action  shall  file  a 
statement  In  writing  of  any  gpeclflc  matter  ot 
discbarge  or  avoidance  of  the  action,  he  may, 
at  any  time  before  trial,  file  also  In  writing  an 
admission  of  all  the  facts  necessary  to  be  proved 
by  the  plaintiff  in  his  opening  on  tlie  general 
Issoe ;  and  such  defendant  shall  then  be  entitled 
to  open 'and  close;  unleBS  the  plaintiff  shall  file, 
In  writing,  an  admission  of  all  the  material 
facta  alleged  In  the  defendant's  statement,  and 
ihali,  by  way  of  reply,  state  some  spectflc  and 
substantive  matter  Id  discharge  or  avoidance 
thereof." 

An  admlsston  by  the  defendant,  to  obtain 
the  right  to  open  and  close,  under  the  41st  rule 
of  the  court  of  common  pleas,  must  be  filed  be- 
fore the  trial  commences ;  and  It  is  too  late  to 
do  80  after  the  writ  and  declaration,  and  specl- 
flcntlon  of  defense,  have  been  read  to  the  Jury. 
Wlgglesworth  v.  Atkins,  6  Cush.  212.  To  the 
same  effect,  see  Merrlam  v.  Cunningham,  11 
Cush.  40. 

llnder  this  rule,  where  the  defendant  In  an 
action  on  the  trial  in  the  common  pleas  filed 
an  admission  In  writing  that  he  bad  purchased 
and  received  the  goods  which  were  the  subject 
of  the  action,  and  at  the  prices  at  which  they 
were  charged  by  the  plaintiff,  but  alleged  that 
the  goods  were  so  purchased  and  received  on 
barter  account;  but  does  not  sdmit  that  the 
balance  (the  amount  sued  for,  after  deducting 
the  set-off)  was  to  be  paid  in  cash, — he  Is  not 
entitled  to  open  and  close.  Bradley  v.  Clark, 
1  Cush.  233.. 

So,  also,  where  the  defendant  does  not  admit 
that  the  plaintiff  has  a  prima  facie  case,  which 
Is  a  condition  precedent  under  this  rule  oS  the 
common  pleas  to  give  the  defendant  the  open- 
ing and  close,  he  is  not  entitled  thereto.  Snow 
V.  Batcbelder,  8  Cush.  513. 

In  order  to  entitle  a  defendant,  on  the  trial 
of  an  action  In  the  court  of  common  pleas,  to 
open  and  close  the  ease,  according  to  the  4lBt 
rule  of  that  court,  he  must  admit  the  facts,  and 
not  generally  that  the  plaintiff  baa  a  prima 
facie  caHe.  Wlgglesworth  v.  Atkins,  6  Cush. 
212.  To  the  same  effect,  see  Bpanldlng  v.  Hood, 
8  Cush.  602. 

In  Page  v,  Osgood,  2  Gray,  260,  the  rule  as 
to  cpenInK  and  closing,  adopted  by  the  supreme 
Judicial  court  of  Massachusetts,  was  thus  stated 
by  Dewey,  J. :  "This  vexed  question,  frequently 
arising  under  the  earlier  practice,  where  the 
right  shifted  from  the  plaintiff  to  the  defend- 
ant, according  to  the  itau  of  the  plaadlnga 
jl  L.  B.  A. 


the  blow  post.  Witness  saw  the  lisht  ot 
the  lamp  as  it  was  brought  down  to  the 
side  of  tue  road,  as  if  a  person  was  walking 
with  it.  He  first  saw  it  when  the  engine 
was  at  the  blow  post.  The  bell  was  rung 
until  the  crossing  was  passed,  and  just  as 
the  man  holding  the  lamp  ( who  was  the  de- 
ceased) stepped  in  front  of  the  engine  the 
pilot  of  the  looomotiTo  struck  him,  and 
threw  him  on  the  other  side.  The  engineer 
then  said  that  he  thought  he  had  killed 
the  watchman.  The  train  stopped,  and  then 
backed,  and  the  engineer  went  bade.  "No 
alarm  was  given  to  the  engineer  by  me 
when  the  man  holding  the  light  was  first 
discovered,  because  I  tsougbt  he  was  going 
to  wave  down  the  train,  but  the  light  made 
no  signal  to  stop."  On  this  evidence  the 
jury  returned  a  verdict  for  the  plaintiff  for 
$1,500.    Defendant  made  a  motion  for  a 

and  the  burden  of  proof.  Is,  In  our  practice,  at 
length  aettled  by  this  court's  adopting  the  uni- 
form rule  of  giving  the  right  of  opening  and 
Closing  in  all  cases  to  the  plaintiff."  In  this 
case  the  court  beld  that,  where  the  defendant 
admits  the  plaintiff's  cause  of  action,  and  the 
only  issue  for  the  Jury  is  on  the  defendant's 
declaration  in  set-off,  the  plaintiff  Is  still  m- 
tltled  to  open  and  close.  Judge  Dewey  further 
stated  that  this  rule  was  adopted  In  1836.  In 
1868  the  court  of  common  pleas  changed  Its 
rule  so  as  to  make  It  identical  with  that  of 
the  supreme  Judicial  court  giving  the  right  to 
the  plaintiff  in  all  cases. 

In  Door  t.  Tremmt  Nat  Bank,  128  Mass. 
840,  the  eonrt  said:  "The  tendency  of  deci- 
sion in  this  commonwealth  has  been  to  ilmpllfy 
the  practice  In  this  respect,  and  to  hold  the 
plaintiff  to  be  entitled  to  the  opening  and  close 
In  all  eases.  .  .  .  And,  since  the  new  pne- 
tlce  act  has  abolished  the  genersi  Issue  in  pw- 
Boaal  actions,  snd  required  an  answer  stating 
the  defenses  intended  to  be  relied  on,  the  same 
rule  has  prevailed,  even  where  the  defendant 
admits  the  plalntUTa  cause  of  action,  and  the 
only  Issue  for  the  Jury  Is  upon  a  declaration  In 
set-off." 

An  opposite  view  seems  to  have  been  taken 
In  Laney  v.  Ingalls,  6  B.  D.  188.  68  N.  W.  672, 
infra.  III.  a.  2. 

In  North  Carolina  the  rules  of  practice  In 
the  superior  court  (which  Is  the  court  of  or- 
Iginal  general  Jurisdiction)  provide  that  In  all 
cases,  civil  or  criminal,  when  no  evidence  is  In- 
troduced by  defendant,  the  right  of  reply  and 
conclusion  shall  belong  to  his  counsel.  And 
funher,  that  In  a  case  where  a  question  shall 
arise  as  to  whether  the  counsel  for  the  plain- 
tiff or  the  counsel  for  the  defendant  shall  have 
the  reply,  etc.,  the  court  shall  decide  who  Is  so 
entitled,  snd,  except  in  the  cases  above  men- 
tlooed,  this  decision  shall  be  final,  and  not  re- 
viewable.   119  N.  C.  958,  9C9,  27  8.  B.  V.,  VI. 

These  rules  are  here  given  upon  the  theory 
that,  when  the  defendant  Introduces  no  evi- 
dence, ho  practically  admits  the  case  of  the 
plaintiff  or  prosecution  as  the  case  nuy  be. 

These  rules  have  been  passed  upon  and  con- 
strued in  Brooks  v.  Brooks,  90  N.  C  142 ;  Cheek 
T.  Watson,  90  N.  C.  302 ;  Aostin  v.  Becrest,  91 
N.  C.  214 ;  State  v.  Keene,  100  N.  C.  609,  6  B. 
E.  91 ;  State  v.  Anderson.  101  N.  C.  768,  7  S. 
E.  678 ;  Shober  v.  Wheeler,  118  N.  C.  870,  18 
S.  B.  328;  Morehead  Bkg.  Oo.  t.  Walkw,  121 
N.  C.  115,  28  8.  E.  263. 

In  Burckhalter  v.  Coward,  16  S.  C.  488,  the 
present  rule  of  conrt  In  South  Caroline  upon 
the  right  te  begin  and  close  is  said '  to  be  as 
follows :    "And  on  all  motions  or  special  mat> 

Digitized  by  Google 


1901. 


Bbuhbwiok  a  W.  R.  Co.  t.  Wioanns. 


S17 


new  trial,  vUdi  wbb  orerruled,  and  it  ex- 
cepted. Other  grounds  of  tiie  motion  for  a 
new  trial  than  those  herein  specifically  con- 
sidered and  passed  on  allege  that  the  trial 
judge  erred' ID  the  rulings  therein  set  out. 
After  having  given  these  careful  considera- 
tion,  we  are  of  the  opinion  that  none  of  them 
presents  sufficient  legal  cause  for  the  re- 
versal of  Uie  judgmmt  and  the  grant  of  a 
new  trial.  Vvnile  some  of  the  ralinga  are 
subject  to  eritioism,  the  causes  of  error 
alleged  do  not  have  such  a  material  bear- 
ing on  the  rights  of  the  plaintiff  in  error 
as  of  themselves  to  work  a  reversal. 

1.  One  of  the  grounds  of  alleged  error  is 
that  the  trial  judge  refused,  on  a  proper 
request,  to  charge  the  jury  that  the  evidence 
of  persons  in  Qte  fflnploymeut  of  the  rail- 
road ocnnpany,  in  the  absence  of  anting 
to  discredit  or  contradict  such  evidence. 


cannot  be  STbitrarily  disi^^rded.  Undoubt- 
edly, this  is  a  sound  proposition  of  law. 
The  jury  cannot  arbitrarily  disregard  tin 
evidence  of  any  witness  which  is  not  contni- 
dlcted  or  discredited  by  other  evidence  or 
circumstances.  The  jury  should  regard  the 
testimony  of  every  witness  sworn.  They  are 
not  obliged  to  believe  it,  but  it  is  their  duty 
to  give  to  tbe  evidence  of  witnesses  the 
weight  to  which  in  their  opinion,  as  oon- 
scientiouB  men  seeking  the  truth,  they  be- 
lieve it  is  entitled;  but  the  employment  or 
business  of  a  witness  affords  no  reason  why- 
this  evidence  should  arbitrarily  or  without 
reason  be  disr^rded.  Western  d  A. 
R.  Go.  v.  Season,  112  Ga.  553,  37  S.  £.  863; 
Georgia  B.  A  Bkg.  Co.  v.  Wall,  80  Ga.  202, 
7  S.  £.  639.  It  is  urged  that,  in  view  of  tlie 
violent  and  unwarranted  attack  made  by 
plaintiff's  oovnsel  on  railroads  generally  and 


ten,  eltlier  springing  out  of  a  caase  or  otber 
wise,  tbe  actor  or  party  submitting  the  same  to 
the  court  shall,  In  like  manner,  be^n  and  close ; 
and  so  shall  the  defendant,  when  he  admits  tho 
plaintiff's  cause  br  the  pleadings,  and  takfca 
upon  himself  the  harden  of  proo(  have  the  like 
privilege." 

The  defendant's  rl^t  to  tiie  general  reply 
In  evidence,  and  the  reply  In  argument,  depends 
on  the  qoestloB,  whether  be  has  by  bis  plead' 
Ing  made  himself  plaintiff  In  all  the  Issnea  be- 
fore the  court  And  the  general  Issue  plea  de- 
prives him  of  this  iKneflt  and  advantage. 
Anonymous,  1  UIU  Ij.  261. 

Of  coarse,  making  "himself  plaintiff"  most 
be  the  admission  In  his  pleading  of  all  the 
averments  of  the  plaintiff's  pleading. 

In  Gray  v.  Cottrell,  1  Hilt  L.  86,  which  was 
an  action  of  debt  on  a  single  bill,  tbe  plea  was 
general  issue,  and  nnsoaodness  of  a  negro,  part 
of  the  consideration  of  the  bill.  On  the  trial 
tbe  defendants  admitted  ttie  execution  of  the 
single  bill,  nJiIcb  was  payable  to  the  plaintiffs, 
by  name,  as  administrators.  A  great  deal  of 
evidence  was  given,  on  both  sides,  as  to  the 
Bonndness  of  the  negro.  After  tbe  plaintiffs 
bad  finally  closed,  tbe  defendants  claimed  the 
right  of  replying  In  evidence  and  argument  The 
court  ruled  otherwise,  and  the  plaintiffs  had  a 
verdict  Xtofendants  appealed  on  two  groands, 
tbe  last  of  which  was  because  the  trial  court 
refused  to  permit  tbe  defendants  to  reply  In  tes- 
timony, although  the  plaintiffs'  case  was '  ad- 
mitted by  the  defendants.  After  stating  that 
the  first  ground  was  not  tenable,  all  that  was 
said  opon  the  last,  hy  the  coart,  was  that  it 
concurred,  also,  on  the  last*  ground  of  the  mo- 
tion. 

In  Jobnson  v.  Wldeman,  Dud.  L.  325,  It  was 
stated  that  In  Gray  v.  Cottrell,  1  Hill  L.  38,  It 
was  decided  that  tbe  defendant  was  not  entitled 
to  b^n  an4  close  when  he  admitted  tbe  plain- 
tiff's cause  of  action  at  the  trial.  That  the  62d 
rule  of  court,  which  was  then  in  force,  must 
be  80  construed  as  to  allow  tbe  privilege  to 
those  defendants,  only,  who  admit  tbe  plaln- 
tlfriB  ease  on  the  record ;  the  Issue  most  be  the 
teat  of  admission  or  denial. 

In  Moses  v.  Gatewood,  5  Rich.  L.  234,  It  Is 
stated  that  tbe  general  rule  as  It  formerly  pre- 
vailed in  England  (being  the  rule  adopted  In 
Cooper  V.  Wakley,  3  Car.  *  P.  474,  Moody  ft 
M.  248,  and  cases  of  like  Import),  that  the  plea 
of  justlflcatloa  gave  the  defendant  the  right  to 
begin,  and  which  the  fifteen  judges  repudiated 
In  adopting  the  rule  mentioned  In  Carter  v. 
Jones,  6  Car.  ft  P.  64,  1  Moody  ft  R.  281,  and 
afterwards  approved  and  confirmed  In  Mercer 
V.  Whall,  S  Q.  B.  447,  14  J.  Q.  B.  N.  B.  267, 
61  L.  B.  A. 


9'  Jur.  676,  tnfra.  III.  b,  had  long  been  estab- 
lished by  rule  of  the  court  of  appeal  and  coart 
of  errors,  and  Is  contained  In  tbe  revised  rules 
which  were  adopted  In  1887  (82  Rule,  UlUer 

42). 

This  construction  and  application  of  old  rule 
62  would  seem  to  be  at  variance  with  the  three 
preceding  casea 

In  Addison  v.  Duncan,  SS  8.  C.  165,  14  8.  B. 
SOS.  It  Is  stated  that  the  present  rule  was 
adopted  in  1879,  and  that  the  only  change  from 
the  fonner  mie  Is  that  in  the  old  rules  the  pro- 
vision was  that  tbe  defendant  should  be  al- 
lowed this  privilege  "when  he  admits  the  plain- 
tiff's  case."  Whereas  in  the  present  rule  Uils 
Is  made  more  distinct  by  the  addition  of  ths 
words,  "hy  the  pleadlnga"  And  the  court  In 
the  same  case  proceeds  to  aay,  further,  that  the 
only  effect  of  tbe  change  was  to  make  the  rule 
conform  In  words  to  the  construction  which  had 
been  previously  placed  upon  the  language  of  the 
former  rules ;  and  that  It  might  be  seen  by  ref- 
erence to  the  cases  of  Gray  v.  Cottrell,  1  Hill 
L.  38;  Anonymous,  1  Hill  Lu  2S2,  and  Johnson 
T.  Wldeman,  Dad.  L.  325,  supra,  that  it  was 
always  held  that  the  rule  should  be  considered 
as  meaning  an  admission  by  the  pleadings,  and 
therefore,  where  the  defendant  pleaded  the  gen* 
eral  Issue,  and  at  the  trial  admitted  the  plain- 
tiff's case,  he  was  not  entitled  to  open  and 
reply,  because  such  admission  was  not  of  record. 

On  a  trial  de  novo  In  the  circuit  court  on  an 
appeal  from  tbe  JasUee's  court,  where  the  plead- 
ings were  altogether  oral,  the  plaintiff  stated 
as  bis  cause  of  action  a  promissory  note  which 
he  exhibited,  and  stated  that  he  was  tbe  owner 
of,  and  the  defendant  admitted  the  execution 
of  tbe  note  and  the  plaintiff's  ownership  of  It, 
and.  alleging  that  he  was  a  surety,  pleaded  as 
hlB  defense  usury  and  discharge  by  extension  of 
time  to  the  princl|»l  maker  of  the  note,  and 
thereupon  claimed  the  right  to  open  and  reply. 
Such  right  was  held  to  belong  to  the  plaintiff, 
as  defendant  did  not  thereby  "admit  by  his 
pleadings."    Mitchell  v.  Fowler,  21  8.  C.  298. 

See  also  Singleton  v.  MUlet,  1  Nott  ft  M'a 
365,  Mfrs,  V.  h,  7. 

In  Texas,  role  81,  prescribed  by  the  supremo 
court  for  the  government  of  the  district  and 
county  courts,  provides :  "The  plaintiff  shall 
have  tbe  right  to  open  and  conclude,  both  in 

'  adducing  bis  evidence  and  In  the  argoment.  on. 

I  less  tbe  burden  of  proof  on  the  whole  case  under 
the  pleadings  rests  upon  tbe  defendant,  or  on- 

.  less  the  defendant,  or  all  of  the  defendants,  It 

'  there  should  be  more  than  one,  shall,  after  the 
Issues  of  fact  are  settled  and  before  the  trial 

I  commences,  admit  that  the  plaintiff  has  a  good 
cause  of  action  as  set  forth  In  the  petition. 
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the  witnesses  of  the  railroad  in  this  case 
as  such,  the  request  was  called  for  as  a 
matter  of  justice.  This  may  be  ao.  Cer- 
tainly, such  attack,  if  made,  was,  to  say  the 
least,  improper  under  the  evidence  in  this 
case,  but  we  cannot  consider  the  refusal  to 
charge  in  the  light  of  such  an  attack,  be- 
cause no  question  concerning  it  was  made 
before  the  trial  judge  and  passed  on  by  him, 
nor  do  the  details  of  it  appear  in  the  rec- 
ord. If  it  were  otherwise,  it  is  possible 
that  the  fact  that  it  was  unwarrantably 
made  might  call  for  a  ruling  which  would 
reverse  tne  judgmoit  on  that  ground;  but 
in  any  event,  as  a  matter  of  utw,  the  re- 
fusal to  give  the  charge  requested  was  er- 
ror. 

2.  For  the  purpose  of  securing  the  open- 
ing and  conclusion  in  the  argument  of  the 
case  before  the  jury,  tbe  oofendant  pro- 

•xeept  M  far  as  it  may  be  defeated.  In  wbole 
or  In  iiart,  hj  tbe  facts  of  the  answer  constl- 
tattng  a  good  defense,  which  may  be  esUbllshed 
on  the  trial ;  which  admlssloD  shall  be  entered 
of  record  when  the  defendant,  or  tbe  defend- 
ants. If  more  than  one,  shall  have  tbe  right  to 
open  and  conclude  in  adducing  the  evidence  and 
In  the  argument  ot  the  caose."  84  Tex.  71S, 
20  B.  W.  XIV. 

See  Ayers  v.  Lancaster,  64  Tex.  SOS;  Hnnn 
T.  Martin  (Tex.  App.)  IS  &.  W.  196;  Heath  v. 
First  Nat.  Bank,  10  Tex.  ClT.  App.  68,  46  8. 
W.  123.  tnfra,  IV.  h. 

When  It  is  desired  to  proceed  under  tbe  mle 
(81),  the  request  most  be  made  before  any  evi- 
dence has  been  Introdnced,  and  the  admission  of 
tBfl  plalntlfTs  caose  of  action  must  be  made  by 
tbe  defendants  who  have  filed  answers.  Hltt- 
•OD  T.  State  Nat  Bank  (Tex.)  14  B.  W.  780. 

In  order  to  take  the  right  to  open  and  con- 
clude from  the  plalntUX,  and  give  the  same  to 
tbe  defendant,  the  admission  provided  in  rale 
81  sboald  not  be  In  tbe  general  t«ins  of  the 
rule,  but  shonld  be  so  specific  that  tbe  jury, 
who  are  not  presumed  to  be  Jndges  of  the  legal 
effect  of  the  pleadings,  will  fully  understand 
the  facts  admitted  npon  which  they  are  to  de- 
cide; but,  where  the  admission  Is  relied  upon 
and  Introduced  In  evidence  by  the  plaintiff  him- 
self, and  its  general  terms  are  so  modified  by 
the  Judge  presiding  In  his  charge,  as  to  cast 
the  proper  burden  of  proof  upon  the  deftndant. 
It  is  not  pr^udlclal  error  to  give  the  defendant 
the  right  to  open  and  conclude.  Alstin  v.  Cund- 
Iff,  52  Tex.  463. 

In  Hlttson  v.  State  Nat  Bank  (Tex.)  14  S. 
Vr.  760,  the  court  held  that  there  was  no  con- 
flict between  the  mle  and  the  statute,  as  tbe 
rule  relates  to  tbe  opening  and  conclusion  npon 
the  evidence  and  the  argument  while  the  stat- 
Qte  relates  to  tbe  argument  alone.  The  lan- 
guage of  the  statute  gives  the  right  to  open  and 
conclude  the  argument  to  tbe  party  having, 
"under  tbe  pleadings,"  the  burden  of  proof. 
And.  If  tbe  defendant  desires  to  avail  himself 
of  Its  benefit,  he  may  do  so  by  admitting  In  bis 
own  pleadings,  plaintiff's  cause  of  action,  and 
thus  acquire  the  right  as  against  him,  to  open 
and  conclude  the  argument  (For  statute,  see 
infra,  m.  a,  2.)  This  case  was  decided  before 
the  amendment  was  made  to  role  31,  which 
amendment  makes  It  coincide  exactly  with  the 
statute  by  Inserting  after  the  word  "argument" 
the  words  "unless  the  burden  of  proof  on  the 
whole  case  under  the  pleadlnge  rests  npon  the 
defendant" 

After  a  defendant  has  pnt  bis  admission  Into 
writing  In  ttie  language  prescribed  bj  rale  81, 
and  asked  that  It  be  entered  of  record  he  ihonld 
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posed  to  amend  its  plea  by  admitting  that 
the  "petitioner's  husband  was  killed  by  a 
locomotive  engine  of  thedefendant,whii^  was 
at  the  time  running  at  the  rate  of  from  20 
to  25  miles  an  hour  over  a  public  eroeain^ ; 
that  the  decMaed  waa  of  the  aga  alleged  m 
the  petition,  and  that  he  was  in  good  health; 
and  that  the  defendant  assumed  the  bur- 
den." This  amendment  was  rejected  by  the 
trial  judge  as  being  insufficient  to  change 
the  burden  of  proof,  and  to  give  tbe  defend- 
ant the  right  to  open  and  conclude  the  ar- 
gument, and,  in  our  opinion,  properly.  The 
question  of  the  rig^t  of  the  defendant  to 
assume  the  burdm  of  proof,  and  thus  aeeure 
the  opening  and  conclusion  of  the  argnmoit 
before  the  juiy,  is,  and  has  been  for  many 
years,  a  much  vexed  one.  Our  (3ivil  Code  ( | 
6160}  declares;  "The  burden  of  proof  gen- 
erally lies  upon  the  party  asserting  or  af- 

be  allowed  to  open  and  close  In  the  conduct  ot 
the  cause,  and  deprivation  of  that  right  is  error 
for  which  a  Judgmeut  will  be  reversed.  Nej  T. 
Rothe,  61  Tex.  374. 

Wbere  tbe  defendant  requested  the  coort  to 
permit  him  to  admit  In  open  court  that  tbe 
plaintiff  had ,  a  good  cause  of  action  as  set 
forth  In  the  petition,  except  so  far  as  the  same 
mlgbt  be  defeated  In  wbole  or  In  part  1^  the 
facts  of  bis  special  answers ;  and  reQoeated  that 
the  admission  be  entered  of  record,  and  that  he 
be  granted  leave  to  open  and  conclude  In  the 
Introduction  of  the  evidence  and  In  tbe  argu- 
ment ;  bringing  blmssU  strictly  within  the  pro> 
vision  of  mle  81, — It  was  error  to  refuse  socli 
request  Ramsey  v.  Thomas,  14  Tex.  Civ.  App. 
431,  86  B.  W.  269. 

An  admission  "that  plaintiff  has  a  good  cause 
of  action,  except  In  so  far  as  the  same  may  be 
defeated  In  whole  or  In  part  by  the  matters 
hereinafter  set  up  by  this  defendant,"  la  a  sob- 
stantial  compliance  with  the  rule ;  and  a  mling 
to  permit  the  defendant  to  open  .and  eoaelnde 
tbe  argument  Is  correct  Blooming  Orove  Cot* 
ton-OU  Co.  V.  First  Nat  Bank  (Tex.  Civ.  App.) 
56  S.  W.  652;  Atkinson  v.  Beed  (Tex.  ClT. 
App.)  49  B.  W.  260. 

To  entitle  defoidanti  In  an  action  to  tbs 
opening  and  conclusion,  they  must  bring  tbea- 
selvea  within  the  rule,  which  requires  tbe  party 
making  ftuvh  demand  to  concede  that  plalntltt 
has  a  good  cause  ot  action,  except  In  so  far  as 
the  same  may  be  defeated  by  the  matters  of  de- 
fense relied  on  In  tbe  answer,  and  this  eoneeS' 
slon  must  be  entered  of  record.  Here  the  ad- 
mission was  made  after  the  close  of  the  evi- 
dence. Smith  V.  Baatbam  (Tex.  Civ.  App.)  66 
a  W.  218. 

It  Is  too  late,  after  the  plaintiff  has  opOMd 
and  concluded  the  evidence^  for  the  dwFendant 
to  make  an  admission  which  would  oitltle  htm 
to  the  opening  and  conclusion  ot  (he  argument 
If  made  before  the  trial  commenced.  Mutual  L. 
Ins.  Co.  V.  Simpson  (Tex.  Civ.  App.)  28  S.  W. 
837. 

In  an  appeal  from  a  Judgment  for  tiie  plain- 
tiff In  an  action  which  had  been  commenced  In 
a  Justice's  court  It  appeared  that  the  defendant 
filed  an  admlsalon  In  tbe  Justice's  court  In  ac- 
cordance with  the  rule  entitling  him  to  open 
and  conclude  the  case  before  the  Jury.  In  the 
county  court  after  the  plaintiff  bad  stated 
bis  ease,  and  the  defendant  had  read  Us  an-' 
ewer,  and  before  the  latroducthm  of  tbe  evi- 
dence, the  defendant  called  the  court's  attention 
to  his  written  admission,  and  requested  the 
right  to  open  and  conclude  tbe  case,  to  which 
it  was  objKted  that  the  reqnsat  came  too  lata 
and  this  ol^eeUotf  was  snatalned  by  the  court; 
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flrming  *  fnet,  and  to  the  exUtence  of  frtiow 
case  or  defense  the  proof  of  such  fact  is  es* 
sential."  Ordinarily,  this  burden  lies  up<m 
the  plaintiff,  who,  alleging  certain  facts  to 
sis^  claims  a  right  of  recovery  against 
the  defendant;  but  when,  in  such  a  case,  the 
defendant  comes  in  and  admits  the  facts 
stated  in  the  petition  to  be  true,  and  sets 
up  matter  in  avoidance,  then  the  defendant 
is  the  party  who  asserts  the  truth  of  the 
facts  so  set  up,  and  the  burden  is  shifted  to 
him  to  estabnsh  the  facts  so  pleaded,  fail- 
ing to  do  vhich  the  plaintiff  is,  without 
more,  entitled  to  a  verdict.  But  just  when 
admissions  by  the  defendant  of  the  truth 
of  the  facts  asserted  by  the  plaintiff  changes 
the  onus  is  a  matter  which,  because  of  con- 
trary rulii«B  of  various  courts  and  divergent 
opinions  of  eminent  jurists,  has  not  been 
made  oitirely  plain.  In  this  state,  however, 

anij  tbe  request  was  refused.  It  was  held  tbat 
this  was  error ;  tbat,  tbe  admission  bavins  been 
filed  before  the  atmotmeement  of  ready  for  trial, 
the  request,  having  been  made  before  evidence 
was  offered,  was  In  time,  and  should  have  been 
granted.  CJements  v.  McCain  (Tex.  Civ. 
App.)  49  S.  W.  122.    See  role  81,  supra. 

In  an  action  of  trespass  to  try  title,  where 
the  plaintiff  claimed  through  bis  father,  while 
the  defendant  claimed  under  an  ezecotlon  sale 
upon  a  Jndgmoit  against  the  father,  and,  in 
answer,  alleged  that  tbe  fatber  deeded  to  the 
son  when  be  was  Insolvent,  for  the  consldera* 
tion,  simply,  of  love  and  affection,  and  at  a 
time  when  be  was  owing  the  debt  apon  which 
detendanf s  Judgment  was  based,  and  after 
plaintiff  had  Introduced  his  evidence  as  to  title 
requested  to  be  allowed  to  open  and  conclude 
tbe  case,  both  in  the  production  of  evidence 
and  In  the  argument ;  It  was  error  to  grant  such 
request,  as  tbe  burden  of  proof  on  the  whole 
case  was  not  on  tbe  defendant,  and  he  did  not 
make  the  required  admtBSloa  before  the  trial 
commenced,  and  it  was  not  entered  of  record. 
Heath  v.  First  Nat  Bank,  18  Tex.  Civ.  App. 
«3.  4d  8.  W.  128. 

In  Smith  V.  Traders'  Nat  Bank,  74  Tex.  Ml, 
12  8.  W.  221,  it  Is  said  that  tbe  manifest  pur- 
pose of  rule  31  was  to  secure  to  a  defendant 
tbe  right  to  open  end  conclude  when,  upon  the 
real  issues  In  the  case,  the  burden  of  proof 
rests  upon  blm ;  tbat,  to  construe  It  so  as  to 
mccompllsh.  In  a  reasonable  and  practical  man* 
ner.  Its  object,  an  admission  made  In  tbe  very 
language  of  the  rule  must  be  construed  to  mean 
tbat  the  defendant  admits  every  fact  alleged  In 
the  petition  which  It  is  necessary  for  the  plain- 
tiff to  establlsb  in  the  first  Instance  to  enable 
blm  to  recover,  but  does  not  admit  allegations 
In  the  petition  which  merely  deny  new  matter 
alleged  In  tbe  answer,  the  burden  of  proof  of 
which  is  upon  the  defendant  This  was  an  ac- 
tion upon  a  promissory  note,  and  the  defend- 
ant In  his  answer  alleged  a  failure  of  considera- 
tion, and  that  plaintiff  received  a  transfer  of 
the  note  with  notice  of  this  defense.  Tbe  plain- 
tiff, Instead  of  rqtlylug  to  this  answer  Iqr  sup- 
plemental petition,  filed  an  amended  original 
petition  in  which  It  averred  tbat  be  became  tbe 
owner  of  the  note  by  Indorsement  and  delivery 
before  maturity  tor  a  valuable  consideration 
and  without  notice  of  any  defense  thereto.  Tbe 
defendant  then  made  his  admission  on  tbe 
record  In  tbe  very  words  of  the  rule,  and 
claimed  the  right  to  open  and  conclude  upon  tbe 
Issues  presented  his  special  answer.  This 
right  was  conceiSed  by  tbe  court,  bat,  when  the 
defendant  attonpted  to  prove  the  failure  of 
consideration,  this  was  objected  to  by  counsel 
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the  rule  in  a  civil  case  arising  etv  iftmtractu 
is  now  well  settled,  and,  to  entitle  the  de- 
fendant to  the  opening  and  conclusion  of  the 
argument  in  such  a  case,  he  must  admit  by 
his  plea,  filed  before  the  introduction  of 
any  evidence,  facts  which,  without  further 
proof,  would  entitle  the  plaintiff  to  a  ver- 
dict for  the  amount  claimed  in  the  declara- 
tion. Abel  V.  Jarratt,  100  Ga.  732,  28 
8.  E.  4S3j  Reid  v.  BetoeU,  111  CM:  880, 
36  8.  E.  987;  Phcnaa  Ina.  Co.  v.  Oray,  118 
Ga.  424,  38  S.  E.  892.  For  a  very  compre- 
hensive and  interesting  discussion  of  this 
question,  see  Bailey,  Onus  Proband!,  pp. 
603  et  8oq.  But  a  question  which  seems 
not  to  have  been  determined  heretofore  in 
this  state  by  any  ruling  is,  What  admis- 
sions in  a  case  brought  to  recover  damages 
for  a  tort  or  arising  ea  delicto  are  s^- 
cient  to  shift  the  burden  of  proof  that  rests 

for  plaintiff  upon  the  ground  tbat  tbe  admission 
entered  of  record  conceded  the  truth  of  the 
allegation  in  tbe  amended  petition  to  the  effect 
that  plaintiff  became  the  owner  of  the  note 
before  maturity  without  notice  of  any  defense. 
But  this  objection  was  orermled  and  the  evi- 
dence admitted. 

In  Kaime  v.  Omro,  40  Wis.  871,  5  N.  W.  888, 
the  court  stated  tbat  the  2Sd  rule  of  tbe  new 
rules  adopted  by  tbe  suproae  court  for  tbe  gov- 
ernment of  proceedings  and  trials  in  the  cir- 
cuit courts  efflrmed  tbe  practice  which  had  al- 
ways prevailed  in  Wisconsin,  tbat  "the  party 
having  the  aOlrmatlve  shall  be  entitled  to  tbe 
opening  and  closing  argument" 

2.  Bff  pro«MM»  of  statute  or  Code, 

in  the  following  states  and  territories  the 
plaintiff  has  tbe  right  to  open  and  close  with- 
out regard  to  tbe  burden  of  proof  or  sfllrmatlTe 
of  the  Issue,  by  virtue  of  Code  or  statutory  pro- 
vision :  Alaska ;  California ;  Idaho ;  Louisiana ; 
North  Dakota ;  South  Dakota ;  Oregon  ;  Utah. 

And  yet  in  Laney  v.  Ingalls,  5  8.  D.  183,  58 
N.  W.  672,  the  supreme  court  of  South  Dakota 
refused  to  reverse  a  Judgment  In  an  action  upon 
a  promissory  note,  the  execution  and  delivery  of 
which  the  defudant  admitted,  but  allied  and 
proved  a  breach  of  warranty  in  the  animal  for 
tbe  purchase  of  which  tbe  note  was  given,  say- 
ing that  if  the  (trial)  court  erred  In  per- 
mitting defendant  to  have  the  affirmative  to 
open  and  close,  or  in  refusing  to  allow  the 
plaintiff,  who  bad  nothing  to  prove,  to  open 
and  close  the  argument  to  tbe  Jury,  such  error, 
if  any,  was  without  prejudice  to  tbe  plaintiff, 
and  tbe  case,  for  tbat  reason,  ought  not  to  be 
reversed. 

This  case  would  seem  to  be  opposed  In  prin- 
ciple to  Dorr  T.  Tremont  Nat  Bank,  128  Ifaaa; 
849,  aupra.  III.  a,  1. 

Tbe  defendant  In  an  action  on  a  note  In 
which  he  sets  up  as  a  counterclaim  damages  oc- 
casioned by  negligence  In  foreclosing  a  mort- 
gage glv«a  to  secure  notes  trdnsferred  to  plain- 
tiff as  collateral  security  for  the  note  sued  on. 
Is  not  entitled,  under  Dakota  Comp.  Laws,  | 
S047,  to  open  and  close  the  argument  to  the 
jury.  Plymouth  County  Bank  T.  Oilman,  0  H. 
D.  278,  68  N.  W.  786. 

The  title  of  this  note  was  selected  upon  the 
theory  of  tbe  common-law  rule  that  the  boK 
den  of  proof  and  the  right  to  open  and  close  go 
together.  But  ss  lias  been  seen,  this  Is  not  so 
Id  those  Jurisdictions  where  the  right  to  open 
and  close  is,  by  rule,  statute,  or  Code  provisions^ 
given  arbitrarily  to  tbe  plaintiff.  And  in  the 
body  of  the  note  there  will  be  found  decisions 
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on  the  plaintiff,  and  rive  to  the  defendant 
the  right  to  open  ana  conclude?  We  are 
met  at  the  threshold  of  this  inquiry  with 
a  number  of  conflicting  decisions  from  courts 
entitled  to  high  consideration,  concerning 
irfaicb  Mr.  Best  says  that  all  the  authori- 
ties agree  that  when  the  damages  claimed, 
or,  rather,  olaimable,  are  nominal  or  liqui- 
dated, the  right  is  not  affected  their  con- 
sideration. Best,  Kight  to  Begin  &  Keply, 
tfi  46-49.  Mr.  Bailey,  in  his  work  cited  su- 
pra, says  that  the  rock  upon  which  the 
cases  have  split  is  when  the  damages  are 
to  be  assessed  within  the  discretion  of  the 
im-y.  Id  2  Elliott,  Gen.  Fr.  S  638,  after 
laying  down  the  proposition  that  the  party 
who  would  be  defeated  if  no  evidence  were 
given  on  either  side  roust  first  produce  his 
evidence,  the  authors  cite  upon  the  question 
of  the  ri{j[ht  to  open  and  conclude,  on  page 


675,  note  4,  a  number  of  adjudicated  eases- 
which  support  the  doctrine  that  this  rule- 
applies  where  the  plaintiff  has  only  to  prove 
his  damages;  but  where  the  damages  are 
liquidated,  and  nothing  more  than  a  mere 
computation  of  interest  or  attorneys'  fees 
or  tbe  like  ia  neceasary,  the  law  is  otiierwise. 
The  compilers  of  tbe  American  A  Englieh 
Encyclopedia  of  Pleading  &  Practice  de- 
clare the  rule  to  be  that  in  actions  in  which 
it  is  necessary  for  the  plaintiff  to  prov& 
the  amount  of  his  damages,  whether  aris- 
ing ex  contractu  or  e<v  delicto,  he  has  the 
right  to  open  and  close,  unless  the  defendant 
admits  trie  whole  amount  of  damages 
claimed  by  the  plaintiff,  which  doctrme 
seems  to  be  supported  by  adjudicated  cases 
in  the  states  of  Arkansas,  Indiana,  Maine, 
Missouri,  Nebraska,  New  York,  Ohio,  SouUi 
Carolina,   Virginia,   Wisconsin,   and  Wy- 


of  the  court,  In  those  JurlBdietlons  where  the 
plaintiff  has  such  arbitrary  right,  showing  when 
the  burdea  of  proof  Is  shifted  by  the  admission, 
even  though  the  right  to  open  and  close  re- 
mains with  tbe  plaintiff.  Bueh  cases  ars,  of 
course,  some  authority  that  In  eases  substan- 
tially Identical,  In  jnrlsdictlons  whsrs  no  such 
rule  or  statute  exists,  the  right  to  open  and 
dose  shoDid  also  shift. 

In  Arlsooa  plaintiff  first  reads  his  complaint 
and  states  bis  case,  and,  after  tbe  defSndant 
has  read  his  answer  and  stated  bis  ease,  tbe 
plaintiff  first  Introduces  his  erldeoce.  Rev. 
Stat.  1»01,  1303,  I  184. 

The  party  having,  under  the  pleadings,  the 
burden  of  proof  on  the  whole  case  Is  entitled 
to  open  and  close  the  argument.  Id.  1395,  | 
180. 

By  statute  of  Arkansas,  the  party  having  the 
*%urden  of  proof  in  the  whole  action"  has  the 
right  to  open  and  conclude  ths  argument 
Mansfield's  Digest,  |  6.131. 

Buch  a  burden  lies  upon  the  party  who  would 
be  defeated  If  no  evidence  was  given  on  either 
side.    Id.  I  2871. 

In  Sandels  &  niil's  Digest,  1894,  |  5820,  It 
Is  provided  that  a  trial  shall  proceed  In  tbe  fol- 
lowing order :  The  plaintiff  must  first  briefly 
state  his  claim  and  tbe  evidence  by  which  he 
expects  to  sustain  It.  The  party  on  wbom 
rests  tbe  burden  of  proof  In  tbe  whole  action 
must  first  produce  his  evidence  In  tbe  argument. 
Tbe  party  having  the  burden  of  proof  shall 
have  the  opening  and  cotacluslon. 

In  an  action  on  a  pensi  bond,  where  the 
plaintiff  In  tbe  action  has  assigned  his  breaches, 
and  Is  compelled  to  prove  his  sctfon,  as  well  as 
the  breaches  and  damages,  be  has  the  right  to 
conclade,  although  the  defendaots  below  pleaded 
afiirmatlve  pleas;  as,  under  the  practice  in  Ar- 
kansas, although  these  are  pleas  of  confession 
and  avoidance,  they  do  not  dispense  with  the 
necessity  of  the  plaintiff  proving  his  breaches, 
and  be  la,  therefore,  upon  principle  as  well  as 
practice,  entitled  to  open  and  conclude.  SllU- 
vant  T.  Keardon,  6  Ark.  140. 

In  Georgia,  by  I  6180  of  tbe  Code,  It  Is  pro- 
vided that  "tbe  burden  of  proof  generally  lies 
upon  the  party  asserting  or  affirming  a  fact, 
and  to  the  existence  of  whose  case  or  defense 
tbe  proof  of  such  fact  Is  essential.  If  a  nega- 
tion, or  negative  affirmation,  be  so  essential, 
the  proof  of  such  negative  lies  on  the  party  so 
affirming  It.'* 

In  Colorado  the  party  on  wbom  rests  the 
burden  of  tbe  Issue  first  states  his  case  and  the 
evidence  by  which  he  expects  to  sustain  It,  aud 
also,  after  tbe  adverse  party  has  sUted  bis  de- 
fense, first  produces  bis  evidence.  Nothing  Is 
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said  about  the  argument  to  the  Jury.  Mills'* 
Anno.  Code,  I  187. 

In  Florida  It  Is  provided  that  In  crlmloaft 
cases,  when  tbe  defendant,  upon  his  trial.  In- 
troduces no  testimony,  he  shall,  by  himself  or 
by  bis  counsel,  be  entitled  to  tbe  concluding 
argument  before  the  Jury.  For  the  purpose  of 
this  section,  tbe  statement  of  tbe  defendant, 
under  oath,  shall  not  be  considered  as  testl- 
mcmy.    Rev.  8tat  1802,  |  2019. 

In  Qeorgia  what  was  formerly  |  8051,  hut 
Is  now  I  8891  of  the  present  Civil  Code,  Is  a 
provleloa  relating  to  particular  torts.  Inas- 
much as  tbe  cases  which  are  here  given  relate 
almost.  It  not  entirely,  to  the  construction  of 
this  section,  tbe  first  of  tbem  previous  to  th* 
amendment  of  1888,  and  the  last  subsequent  to 
such  amendment,  and  showing  how  the  amend- 
ment practically  did  away  with  the  effect  of 
tbe  first-mentioned  cases, — it  has  been  deemed 
best  to  Insert  tbem  here  as  their  most  cognste 
and  appropriate  place,  together  with  such  state* 
meat  In  regard  to  them  as  seems  to  make  most 
Intelligible  the  rule  in  Qeorgia  as  to  this  par- 
ticular class  of  cases. 

Previous  to  December  24,  1888,  |  3051  of  the 
Georgia  Code  provided  that,  "in  every  case  of 
tort.  If  the  detendant  was  authorised  by  law  to 
do  the  act  complained  of,  he  may  plead  ths 
same  as  a  jnetlflcatlon ;  by  such  plea  he  admits 
the  act  to  be  done,  and  shall  be  entitled  to  all 
the  privileges  of  one  holding  tbe  alBrmatlTe  of 
ths  issoe." 

Under  this  provision  and  ths  proviiioni  of 

I  3470  of  the  same  Code,  providing  that  the  de- 
fendant might  amend  hie  plea  at  any  stage  of 
the  trial,  It  was  held,  In  Ransoms  v.  Christian, 
60  Qa.  851,  that  In  an  action  for  libel,  where 
tbe  defendant  bad  pleaded  Justification,  and 
afterwards  withdrawn  his  plea  when  the  plain- 
tiff proved  the  publication  qf  the  libel,  and  tbe 
defendant  then  renewed  the  plea  of  Justifica- 
tion, assumed  the  burden  of  showing  the  libel 
to  be  true,  and  claimed  the  right  to  open  and 
conclude  tbe  argument,  this  was  practically  an 
amendment  of  his  plea,  whlch.be  had  a  right 
to  make  at  any  stage  of  the  trial,  and  that  he, 
by  doing  It,  becune  entitled  to  open  and  con- 
clude. 

This  was  followed  by  Ocean  S.  S.  Co.  v.  Wil- 
liams, et)  Qa.  251,  where.  In  an  action  for 
false  imprisonment,  the  defendant  pleaded  In 
Justification,  but  such  plea  was  not  filed  nntU 
tbe  plaintiff  had  made  out  bis  cass  and  closed 
his  evidence;  and  tbe  court  held  that,  after  the 
defendant  had  thus  filed  his  plea,  a  refusal  by 
tbe  trial  court  to  allow  his  counsel  the  opening 
and  concluding  argnmmt  to  the  Jury  was  error. 
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oming,  which  will  be  found  cited  in  note 
3,  p.  189,  of  volume  15  of  that  work.  There 
is  a  class  of  cas^B,  however,  sounding  in 
tort,  to  which,  under  the  provisions  of  our 
Civil  Code,  this  rule  does  not  ap^ly,  to  wit, 
those  to  which  a  plea  of  justification  may  be 
interposed.  Section  3891  of  that  Code  de 
clares  that  In  every  case  of  tort,  if  the  de- 
fendant was  authorized  by  law  to  do  the 
act  complained  of,  he  may  plead  the  same 
as  a  jnstificdtion,  and  that  by  such  plea  he 
admits  the  act  to  be  done,  and  he  is  then  en- 
titled to  all  the  privileges  of  one  holding 
the  aflirmative  of  the  issue.  It  will  be  noted 
that  the  provisions  of  this  section  apply 
oidy  to  cases  arising  ew  delicto,  where  the 
act  complained  .of  was  authorized  by  law  to 
be  done,  and  in  such  a  case  it  is  not  neces- 
sary that  the  admission,  in  order  to  entitle 
the  defendant  to  the  openii^  and  condu- 

Thls  case  was  afterwards  approved  and  fol- 
lowed  In  Henderson  v.  Francis,  76  Ob.  178. 

Afterwards,  In  Jobosoc  v.  Bradetreet  Co.  81 
Qa.  425,  T  8.  E.  867,  and  RIgden  v.  Jordan,  82 
Go.  608.  7  8.  E.  860,  the  coart  held  that  the 
defendnant  might  tile  the  plea  of  general  Issue 
and  the  plea  of  juatlQcatlon,  and  still  be  en- 
titled to  tbe  opening  and  conclnslon  of  the  ar- 
gument, ander  |  3051,  taking  the  position  that, 
under  tiiat  section,  such  a  plea  of  Justification, 
without  regard  to  wbaterer  else  was  pleaded, 
absolved  the  plaintiff  from  tbe  necessity  of  mak- 
ing any  proof,  and  saying,  further,  that,  when 
tbe  plea  of  lustlticatlon  Is  filed,  tbe  burden  is 
shifted  upon  tbe  defendant,  and  be  necessarily 
baa  the  opening  and  conclusion  of  the  argu- 
ment 

In  the  llrst  of  tbe  above  cases  the  Judge  who 
delivered  the  opinion  said :  "It  may  appear  Il- 
logical— It  does  to  my  mind — to  allow  a  party 
to  open  and  conclude  to  the  Jury  who  denies 
the  plaintiff's  right  of  action." 

Thereafter,  In  Horn  v.  BIms,  02  Oa.  421,  IT 
8.  B.  670,  It  was  decided  that  a  plea  In  an  ac- 
tion for  malicious  prosecution,  to  tbet  effect 
that  the  defendant,  without  any  malice  what- 
ever, consented  to  become  prosecutor  as  a  mat- 
ter of  friendship  to  another,  and  upon  the  as- 
surance of  the  solicitor  general  that  so  doing 
was  only  a  matter  of  form.  Is  not  a  plea  of  Jus- 
tification, and  does  not  entitle  the  defendant 
to  the  opening  and  conclusion. 

So,  also,  in  an  action  for  libel.  Justification 
as  to  any  part  of  the  libelous  matter  less  than 
tbe  whole  does  not  entitle  the  defendant  In  such 
case  to  open  and  conclude.  Cox  v.  BtrlcUand, 
lOi  Oa.  482,  28  B.  B.  655. 

But  In  Strickland  v.  Atlanta  &  W.  P.  R.  Co. 
99  Oa.  124,  24  8.  E.  981,  In  an  action  for  al- 
l^d  assault  and  battery,  a  plea  admitting  the 
beating  and  alleging  that  it  was  lawful  because 
done  by  defendant's  servant  for  the  purpose  of 
protecting  his  master's  property  was  a  plea  of 
Justification,  and  defendant's  counsel  was  en- 
titled to  open  and  conclude  the  argument. 

By  the  provisions  of  the  act  approved  Decem- 
ber 24,  1S8S  (-Acts  of  1888,  p.  35),  the  provi- 
sions of  1  3051  were  amended  by  adding  the 
following  words :  "But  such  plea  shall  not 
give  to  the  defendant  the  right  to  open  and 
conclude  the  argument  before  tbe  Jury,  unless 
It  Is  filed  before  the  plaintiff  submits  any  evi- 
dence to  the  Jury  trying  the  case."  Tbe  law 
as  amended  Is  now  embodied  In  the  present 
Civil  Code  (I  3891). 

In  Centrsl  R.  Co.  v.  Morgan,  110  Qa.  168, 
85  8.  B.  845,  It  Is  stated  that  the  rule  laid 
down  Is  the  decision  of  the  supreme  court  of 
Georgia  In  tbe  eases  of  Bansone  Cbrlstlanf 
61  L.  B.  A. 


sion,  shall  go-  to  the  extent  of  admitting 
the  amount  of  the  damages  claimed  by  the 
plaintiff;  but  the  defen&nt,  by  admitting 
the  act  to  be  done,  is  entitled  to  the  privi- 
leges of  one  holding  the  affirmative  of  the 
issue.  It  is  true,  tnen,  that  the  provisions 
of  this  section  do  not  apply  to  all  cases 
sounding  in  tort.  Indeed,  m  the  case  of 
Central  B.  Co.  v.  Morgan,  110  Ga.  171, 
35  y.  E.  347,  Mr.  Justice  Lewis,  in  deliv- 
ering the  opinion  of  this  court,  drew  the 
distinction  between  the  plea  of  justification 
and  one  denying  negliguice  on  the  part  of 
the  railroad  company  for  destroying  propjer- 
ty  belonging  to  the  plaintiff.  He  said: 
"Pleas  of  justification  usually  refer  to  such 
torts  as  malicious  prosecution,  assault  and 
battery,  libel,  slander,  and  the  like,  and  in 
them  the  defendant  admits  committing  the 
acts  complained  of,  and  claims  justification 

56  Ga.  851,  and  Ocean  8.  8.  Co.  v.  Williams,  69 

Qa.  251,  Bupra,  was  repealed  by  the  provi- 
sions of  tbe  act  of  1888,  and  that  the  mani- 
fest policy  indicated  In  that  act  Is  to  deny 
to  the  defendant  In  any  case  the  right  to  open 
and  conclude,  unless  he  relieves  the  plalntlir 
of  the  burden  of  making  out  a  prima  facie  case ; 
and  that  tbuae  cases,  being  based  upon  tbe  law 
as  It  was  before  tbe  amendment  of  1888,  man- 
ifestly did  not  necessarily  decide  tbe  question 
under  tbe  laws  that  now  exist.  And  the  ac- 
tion of  the  trial  court  refusing  the  defend- 
ant the  opening  and  concluding  argument  to 
tbe  Jury,  where,  after  the  conclusion  of  tbe 
evidence,  and  before  the  argument,  it  amended 
Its  answer,  was  affirmed.  Tbe  action  was  for 
killing  a  cow  by  a  train  of  tbe  defendant,  and 
It  was  held  that  the  provisions  of  the  section 
referred  to  did  not  apply,  as  In  such  an  ac- 
tion there  could  not  be  strictly  a  plea  of  Jus- 
tification. That  such  pleas  generally  referred 
to  such  torts  as  malicious  prosecution,  assault 
and  battery,  libel,  slander,  and  the  like,  and 
In  them  the  defendant  admits  committing  the 
acts  complained  of,  and  claims  Justification  for 
his  conduct. 

This  view  was  also  taken  In  Horton  v.  Flnt- 
chunck,  110  Qa.  356,  35  S.  E.  663. 

In  Brd?<swick  a  W.  R.  Co.  v.  Wiooiks  It 
was  held  that  tbe  provisions  of  this  section 
(3891)  apply  only  to  caaea  arlalng  m  delicto, 
where  the  act  complained  of  was  authorized 
by  law  to  be  done ;  and  in  such  a  case  It  la 
not  necessary  that  tbe  admission.  In  order 
to  entitle  the  defendant  to  tbe  opening  and 
conclusion,  shall  go  to  the  extent  of  admit- 
ting tbe  amount  of  the  damages  claimed  by  the 
plaintiff. 

Defendant  In  an  action  for  assault  and  bat- 
tery Is  not  entitled  to  open  and  close  where 
tbe  plea  does  not  plainly  admit  that  tbe  act 
as  charged  In  the  petition  was  committed  by 

the  defendant ;  auch  an  sdmlaalon  being  neces- 
sary to  mske  the  plea  one  of  Justification  under 
S  3891  of  the  Civil  Code.  Berkner  v.  Dannen- 
berg  <0a.)  60  L.  R.  A.  569,  43  S.  B.  463. 

This  section  (SS91)  of  the  Qeorgia  Code, 
mentioned  In  Brunswick  &  W.  R.  Co.  v,  Wig- 
gins, would  seem  to  reverse  the  procedure  In 
tbe  very  cases  to  which  (as  all  tbe  English 
courts  and  Judges  admit)  tbe  rule  adopted  by 
the  fifteen  Judges  applies.    See  infra,  III.  b. 

In  ladhuia  tbe  party  having  the  burden  of 
the  Issue  shall  have  the  opening  and  close 
In  tbe  argument.  Homer's  Anno.  Stat.  1901, 
f  636. 

Tbe  defendant  In  a  proceeding  under  Ind. 
Rev.  Stat  1843,  chap.  SO,  art  8,  to  contest 
the  probate  of  a  will  on  the  ground  of  the  In 
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for  his  conduct.  In  this  sort  ot  a  tort, 
however,  of  injuring  property  by  th«  ran- 
^ning  of  a  railroad  train,  we  do  not  well 
see  now  there  can  he  any  plea  of  justifica- 
tion," etc.  So  that  our  conclusion  is  that 
in  actions  brought  to  recover  damages  for 
an  act  of  a  defendant,  where  the  latter  was 
Authorized  by  law  to  do  the  act  complained 
*of,  it  is  not  necessary,  to  entitle  him  to  the 
opening  and  conclusion  of  the  argument, 
that  he  shall  admit  that  the  plaintiff  is  en- 
titled to  recover  the  amount  of  damages 
which  he  claims,  but  he  is  entitled  to  these 
privileges,  on  filing  a  plea,  at  the  proper 
time,  by  which  he  admits  that  he  did  the 
act  complained  of.  But  in  cases  arising  ea 
'delicto,  where  the  defendant  was  not  au- 
thorized by  law  to  do  the  act  complained  of, 
liis  right  to  the  opening  and  conclusion  of 
tile  argument  must  be  based  on  the  guieral 


rule  previously  stated;  and  such  admissioa 
must  not  only  go  to  the  extent  that  the  de- 
fendant did  the  act,  but  must  go  further, 
and  admit  every  material  allegation  made  in 
the  petition  which   would   authorize  the 

Elaintiff  to  recover  without  any  proof  on 
is  part.  In  the  case  of  Western  A  A.  R. 
Go.  V.  firoum,  102  Oa.  13,  29  S.  E.  130,  it 
appeared  chat  the  defendant  in  error  had 
instituted  an  action  against  the  railroad 
company  to  recover  damages  for  the  negli- 
gent killing  of  a  jennet  belonging  to  the 
plaintiff.  The  defendant  company  admitted 
the  killing,  and  claimed  the  right  to  open 
and  conclude.  This  right  was  denied,  and 
this  court,  in  passing  upon  that  point,  said : 
"The  effect  of  the  admission  did  not  go  far 
enough  to  shift  the  burd^;  To  entitle  tlie 
plaintiff  to  recover  he  must  have  shown  two 
things, — the  killing;  the  value.  The  killing 


competency  of  the  testator  and  the  fraud  ot 
the  delendaot,  caDDOt  be  deprived  of  the  right 
to  open  and  close,  because  the  words,  "the  ex- 
ecution of  the  same  being  admitted,"  are  added 
to  the  issue  made  ap  In  compliance  with  |  60, 
providing  that,  In  sneh  proceedings,  an  time 
■ball  be  made  up  whether  the  writing  produced 
be  the  last  will  and  testament  of  the  testa- 
tor, and  that  upon  this  Issue  the  defendant 
shall  have  the  affirmative,  on  the  tbeorr  that, 
«ltboni^  the  execution  of  the  will  was  admitted. 
It  was  left  to  the  plaintiffs  to  snsuin  the  af- 
flrmatlve  upon  the  Issue  as  to  the  incom- 
petency and  fraud,  since  |  66  provides  that  It 
may  be  objected,  against  the  admission  of  a 
wUI  to  probate,  eilber  that  the  testator  vaa 
of  unsound  mind,  or  that  the  will  was  not 
duly  executed  or  was  executed  under  duress 
or  restraint  or  obtained  by  fraud,  or  that 
any  other  valid  objection  exists,  and  the  lan- 
guage of  the  statute  Is  Imperative  and  embraces 
all  cases  arising  under  It,  where  any  one  of 
the  objections  spedfled  is  alleged.  Neither  does 
the  fact  that  plaintiffs  were  permitted  to  Intro- 
-duce  their  evidence  first  before  the  Jury  with- 
out objection  preclude  defendant  from  claim- 
ing his  right  to  open  and  close  the  arsument 
Perry  v.  Uland.  4  Ind.  297. 

In  an  action  to  recover  the  valne  of  certain 
bonds  which  It  was  alleged  that  tiie  defendant 
had  in  his  hands  as  the  agent  and  attorney  of 
the  plaintiff,  a  university,  and  wblcb  be  had 
converted  to  hla  own  use,  tbe  defendant  has 
the  burden  of  proof,  and  Is  entitled  to  open 
and  close,  where  the  answer  averred  that  the 
university  was  Indebted  to  defendant  for  pro- 
fessional services  performed  under  a  special 
contract,  evidenced  on  tbe  part  of  the  univer- 
sity by  a  resolution  .of  Its  board  of  trustees, 
to  which  the  plaintiff  replied,  first  by  a  de- 
nial, and  second,  that  at  the  date  of  the  res- 
olution defendant  was  secretary  of  the  board  dt 
trnstees,  and  fiilaely  entered  the  resolution  on 
the  records.  Judah  v.  Vlncennes  University, 
23  Ind.  272.  In  this  case  the  court  discussed 
the  question  under  the  rule  of  the  common  law 
as  to  tbe  right  to  b^n,  concluding  that  the 
role  as  stated  in  Mercer  v.  Wball,  6  Q.  B.  447, 
14  L.  J.  Q.  B.  N.  S.  267,  9  Jur.  676,  infra.  III. 
b,  had  been  settled  in  England ;  but  that  tbe 
Code  of  Indiana,  which  enacts  that  tbe  par-  . 
ty  upon  whom  rests  tbe  burden  of  the  Issues 
•ball  begin,  changed  the  rule  of  the  common 
law  as  laid  down  in  that  case. 

In  Fetters  v.  ICancIe  Nat  Bank,  84  Ind.  261, 
7  Am.  Rep.  225,  It  Is  held  that  whenever  the 
plaintiff  has  any  proof  to  malce,  either  as  to 
tbe  fact  necessary  to  make  out  his  case,  or  as  ^ 
to  tbe  amount  of  damages  which  be  ought  to 
«1  L.  R.  A. 


recover,  he  has  the  right  to  open  and  close. 
This  was  an  action  against  an  accommodation 
lodorser  ot  a  bill  of  exchange  containing  a  stip- 
ulation for  the  payment  of  attorneys'  fees  and 
tbe  costs  and  charges  for  the  collection  of  tbe 
bill.  The  defendant  admitted  the  Indorsemoit 
of  the  bill,  bot  set  up  a  defense  based  on  mis- 
appropriation of  tbe  proceeds,  and  claimed  the 
right  to  open  and  close.  No  general  denial 
was  In,  and  there  was  nothing  In  tbe  special 
paragraphs  ot  the  answer  as  to  attorneys'  fees, 
bat  the  court  beid  that,  under  the  Indiana  stafc; 
ute  (2  Qavln  &  H.  100,  |  74),  providing  that 
aliegatloDB  of  value  or  amount  of  damages 
shall  not  be  considered  as  true  by  ftUlure  to 
controvert  them,  tbe  plaintiff  had  the  burden 
of  proving  tbe  amount  of  the  attorneys'  fees, 
and  BO  was  entitled  to  open  and  close. 

The  court  stated,  further,  that,  if  the  opin- 
ion differed  from  the  opinion  on  the  same  que*- 
tlon  In  Judah  v.  Vlncennes  Unlversl^,  28  Ind. 
272,  that  opinion  must  be,  to  that  extent;  ro< 
garded  as  modified. 

The  case  seems  Xo  differ  In  Its  reasoning  wiOi 
Louisville  &  N.  R.  Co.  v.  Brown,  13  Bash.  476, 
infra*  V.  e,  2,  (c),  as  to  the  effect  upon  the 
right  to  open  and  close,  of  the  requirement 
of  a  statute  which  provides  that  the  plaintiff 
■hall  be  under  tbe  necessity  of  proving  volne 
or  damages  whether  denied  or  not. 

In  Baltimore  &  O.  R.  Co.  v.  UcWhInney,  86 
Ind.  436,  it  was  held,  following  Fetters  v.  Mun- 
cle  Nat.  Bank,  34  Ind.  261,  7  Am.  Rep.  22S. 
that  it  might  now  be  regarded  as  settled  tliat, 
where  the  plaintiff,  under  tbe  Issues,  has  any- 
thing to  prove  iu  tbe  first  Instance,  In  order 
to  entitle  bim  to  recover,  or  where  be  Is  re- 
quired to  prove  his  damages  In  cases  where 
the  damages  cannot  be  ascertained  by  mere 
computation,  be  is  entitled  to  open  and  close. 

In  an  action  for  libel  charging  tbe  plaintiff 
with  bribery  of  voters  at  an  election,  where  the 
answer  was  Jostlflcatlon  only,  the  defendant 
has  the  burden  of  proof,  and  is  entitled  to  open 
and  close.  Uetlman  v.  Sbanklin,  60  Ind.  424. 
This  decision,  like  all  other  Indiana  anthorttlea 
whlcb  hold  that,  even  In  an  action  where  tbe 
plaintiff's  damages  are  unliquidated,  if  the  de- 
fendant does  not  deny  anything  In  the  plain- 
tiff's complaint,  but  sets  up  an  answer  purely 
afilrmatlve  In  Its  nature,  be  has  the  right  to  be- 
gin and  close,  would  seem  to  rest  and  depend 
upon  the  provisions  of  the  statutes  of  Indiana, 
as  they  would  seem  to  be  decidedly  In  opposi- 
tion to  the  common-law  rule  as  laid  down  in 
Mercer  v.  Whall,  6  Q.  B.  447,  14  L.  J.  Q.  B. 
N.  8.  267,  9  Jur.  676,  infra,  III.  b.  KDd  held 
In  most  of  tbe  eases  following  that  declslan,  la 
tbe  absence  of  particular  statutes. 
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being  shown,  the  law  would  presume  n^li- 
fenob;  but  it  would  not  have  preaumed  a 
value,  as  we  undentand  it.  The  burden  ia 
not  shifted  until  the  admissions  show  a  pri- 
ma  facie  ri^t  to  reoorer,  to  rebut  which  the 
defMidant  undertakes.  So  long  as  any  por- 
tion  of  the  burden  of  making;  out  his  case 
hj  proof  rests  on  the  plaintiff,  he  is  enti- 
tled to  open  and  conclude,  unless  the  de- 
fendant introduces  no  evidence."  In  the 
3iorgan  Case,  110  Ga.  171,  35  S.  E.  347, 
Trhere  the  suit  was  instituted  to  recover 
damages  from  the  company  for  the  killing 
of  a  registered  Gnenui^  cow  hj  the  run- 
ning and  operation  of  its  train.  It  was  ruled 
that,  in  order  to  entitle  a  defendant  to  open 
and  conclude,  he  must  in  his  answer  admit 
enough  to  make  out  a  prima  facie  case  for 
the  plaintiff.  So  it  must  be  ruled  in  this 
ease  that  the  court  did  not  err  in  refusing 

In  Reynolds  t.  Baldwin,  88  Ind.  67,  whieb 
was  an  action  on  a  note  containing  a  provi- 
sion for  attoroefs'  fees,  the  gaestlon  decided 
was  the  Hufflclency  of  the  defendant's  evidence 
to  snppwt  bU  answer  arising  upon  a  demurrer 
by  the  platntlfl  to  such  evidence.  In  deciding 
such  demurrer,  the  court  said :  "And  In  many 
cases  Involrlng  the  question  of  the  right  to 
open  and  close  It  has  been  held  by  this  court 
that.  In  such  mn  action  as  this,  the  plaintiff 
would  have  the  harden  of  proving  the  allega* 
tlon  of  ths  complaint  in  relation  to  tbe  amount 
of  a  reasonable  attorney's  fee^  and  would,  Oier*- 
fore,  be  entitled  to  tbe  open  and  close." 

In  the  foregoing  It  would  appear  that  the 
rule  in  ladlana  is  govemed  by  the  proTlslons 
of  tbe  Code  giving  the  right  to  open  and  close 
to  tbe  party  having  tbe  "burden  of  tbe  lasoes." 
It  would  seem,  however,  that  the  rale  Is  as 
stated  In  Baltimore  ft  O.  B.  Co.  v.  HcWhlnney, 
36  Ind.  430,  tupra. 

In  Indian  territory  the  plaintiff  must  first 
briefly  state  hie  claim  and  tbe  evidence  by 
which  he  expects  to  sustain  It  Tbe  party  on 
whom  rests  the  burden  of  proof  la  tbe  whole 
action  must  first  produce  bis  evidence,  and 
tbe  party  having  the  burden  of  proof  shall  have 
the  opening  and  conclusion.  Stat.  1899,  | 
33»6  (Mansfleld's  Digest,  6131). 

In  Iowa  tbe  party  on  whom  rests  tbe  bnr- 
'den  of  proof  first  states  bis  claim  and  tbe  tv^ 
Idence  by  which  be  expects' to  sostaln  It  The 
party  on  whom  rests  tbe  burden  of  proof  In 
the  whole  action  first  ■  prodaees  Us  evldoice. 
Anno.  Code  1897,  i  8700. 
'  In  the  argament  the  part;  tben  having  the 
burden  of  tbe  Issue  shall  have  the  opening  and 
closing.  Id.  I  3701  (Code  1878,  I  2780;  Re- 
vision, I  8048). 

A  BuggesUon  arises  as  to  what  is  meant 
by  using  tbe  term,  in  the  first  place,  "tbe  bur- 
den of  proof ;"  In  the  second,  "tbe  burden  of 
proof  In  tbe  whole  action ;"  and  In  the  third 
"the  burden  of  the  IsBue,"  in  these  provisions. 
It  will  be  noticed  that  a  dlstlnctloD  In  form 
of  expression  arises,  also.  In  the  provisions  In 
other  states.  The  rule  of  construction  Is  well 
known  to  be  that,  where  an  expression  Is  made 
Dse  of  In  a  statute  In  one  place,  and  is  either 
omitted  or  a  different  expression  Inserted  In 
another,  sncb  omission  or  Insertion,  If  It  can 
effect  a  change  of  meaning  In  ths  section  or 
senteDce,  will  do  so. 

An  oounlnatlni  of  the  ssvsral  cases  con- 
struing the  provisions  of  ths  Cods  or  stat- 
otes  of  tbe  several  states  where  these  differ- 
ences occur  has  not  shown  that  the  courts  have 
treated  them  as  material.  I 
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to  allow  the  defendant  to  open  and  eonelude 
the  argument  on  the  plea  which  was  sought 
to  be  nled  for  that  purpose,  but  that,  in  or- 
der for  the  defendant  to  have  obtained  the 
desired  privilege,  the  plea  should  have  gone 
further,  and  admittea  ffueh  facts  as  would 
have  entitled  the  plaintiff  to  a  prima  facie 
right  to  recover  the  amount  of  damagee 
stated  in  her  declaration;  otherwise,  uie 
burden  of  proof  to  establish  the  amount  of 
tier  recovery  would  have  still  remained  on 
her.  The  admission  only  of  her  right  to 
recover  some  amount  atitl  left  on  her  the 
burden  to  eetablish  by  evidence  the  amount 
of  damages  which  she  sustained.  Without 
it  she  would  not  be  entitled  prima  faiAe 
to  a  verdict. 

3.  Error  is  also  assigned  because,  after 
instructing  the  jury  that  no  person  should 
recover  damages  from  a  railroad  company 

Iowa,  826,  70  N.  W.  704,  It  was  said  to  be~the 

better  practice  to  claim  the  right  to  open  and 
close  before  the  introduction  of  evidence. 

In  Schoonover  v.  Osborne  (Iowa)  90  N.  W. 
844,  it  was  said  tbat  the  order  of  the  argu- 
ment at  the  time  of  the  decision  in  the  last- 
mentioned  case  depended  on  the  Issues  made 
by  tbe  pleadings,  and  not  the  issues  which,  aft- 
er tbe  Introduction  of  the  evidence,  are  to  be 
submitted  to  tbe  Jury ;  and  that  the  insertion 
of  tbe  word  "then"  after  "party,"  In  the 
last  sentence  of  the  present  I  8701  means,  no 
doubt,  that  the  rl^At  to  open  Is  to  be  set 
tied  after  tbe  Introduction  of  tbe  evidence, 
and  not,  as  formerly,  before  the  trial  begins. 
So  tbat  the  effect  of  this  provision  of  the 
Iowa  Code  is  absolutely  to  change  and  avoid 
the  rule  laid  down  In  Infra,  IV.  a,  1. 

In  Kansas  tbe  party  on  whom  rests  tiie  bur- 
den of  the  Issues  may  first  briefly  state  his 
case,  and  the  evidence  by  which  he  expects  to 
maintain  it,  and  also  first  produce  bis  evi- 
dence. "After  the  Instrnctlons  have  been  gtvoi 
to  tbe  Jury,  the  cause  may  be  argued.  [ClvU 
Code,  I  27S,  as  amended  by  Laws  1881,  chap. 
120,  I  8,  May,  10]."    Gen.  Stat  1901,  i  4722. 

This  Is  all  there  Is  said  In  regard  to  the 
order  of  argument 

Tbe  supreme  court.  In  an  action  for  libel, 
where  the  defendant  admitted  the  writing  and 
publishing  of  the  letter  In  bis  answer,  and 
justified  tbe  same  upon  the  ground  tbat  the 
charges  therein  stated  were  true,  decided  that 
the  burden  of  tbe  issue  was  then  upon  U14 
defendant,  and,  under  tbe  statute,  be  was  en* 
tlUed  first  to  Introduce  his  evidence,  and  to 
have  tbe  opening  and  closing.  Stitb  v.  Fallln* 
wider,  40  Kan.  78,  19  Pac.  814. 

In  Perkins  v.  Ermel,  2  Kan.  826,  It  is  de- 
cided tbat,  under  the  provision  of  tbe  Kansas 
Code,  I  277,  that  "the  party  who  would  h« 
defeated  If  no  evidence  were  given  on  either 
side  must  first  produce  his  evidence,"  if  the 
answer  of  the  defendant  contains  a  general 
denial,  though  coupled  with  an  affirmative  de- 
fense, the  plaintiff  has  the  right  to  open  ths 
case.  But,  as  this  decision  was  evidently  mads 
under  a  different  provision  of  tbe  Code,  which 
must  have  given  way  to  the  present  provision, 
it  Is  of  no  present  effect. 

Tn  an  action  brought  to  foreclose  sn  eqult* 
able  mortgage  on  real  estate,  consisting  of  deeds 
executed  by  tbe  defendants  to  the  plaintiffs, 
and  a  defeasance  executed  trj  the  plaintiffs  to 
the  defendants,  tbe  exact  nature  of  tbe  defen^t- 
ante'  answer  or  plea  does  not  appear  from  the 
report  of  the  case,  but  upon  the  question  under 
consideration  tbe  court  of  appeals  said :  "Tbs 
next  error  alleged  Is  In  refusing  tbe  defoidanti 
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for  injuries  to  himself  or  propeHy  where 
the  same  is  done  by  his  consent,  or  because 
of  his  negligence;  and  that  if  the  deceased 
and  the  agents  of  the  company  were  both 
negligent  the  plaintiff  might  recover  dam* 
ages,  but  they  might  be  diminished  by  the 
jury  in  proportion  to  tho  amount  of  default 
attributable  to  him, — ^the  court  charged  as 
follows :  "If  the  plaintiff  himself  was  guil- 
ty  of  negligence,  and  the  railroad  company 
was  guilty  of  negligence,  then  you  may  take 
into  consideration  the  amount  of  negligence 
on  each  side.  If  the  deceased  was  guilty 
of  negligence,  you  ma^  then  diminish  the 
recoveiy  which  the  widow  would  be  enti- 
tled to  in  proportion  to  tbe  default  of  the 
defendant  to  that  of  the  deeeaMd."  Without 
further  explanation,  this  charge  was  error. 
Under  it,  u  the  jury  believed  that  both  the 
company  and  the  deceased  were  equally 

the  right  to  open  and  close  tbe  argvinflot  Tbe 

court  held  that  the  burden  of  the  only  material 
Issues  in  the  case  was  on  tbe  defendants,  and 
the;  sboald  have  been  allowed  to  open  and 
close  the  argnment."  Degan  Tufts,  8  Kan. 
App.  3S8,  50  Pac.  1129. 

In  Kentucky  the  plaintiff  must  first  briefly 
state  bis  claim  and  tbe  evidence  by  which  be 
expects  to  sustain  It,  and  the  party  on  whom 
rests  the  burden  of  proof  in  the  whole  actlou 
must  first  produce  hie  evidence.  In  the  «r- 
sument,  the  party  having  the  burden  of  proof 
sball  have  tbe  conclusion,  and  the  adverse 
party  the  opening.    Code  1890,  I  817  (347). 

"The  burden  of  proof  in  tbe  whole  action  lies 
on  tbe  party  who  would  be  defeated  if  no  ev- 
idence were  given  on  either  side."  Id.  |  029 
(Sfl7>. 

The  remarks  in  regard  to  variance  of  terms 
applied  to  the  provisions  In  Iowa  are  appli- 
cable here. 

In  an  action  upon  a  fire-insurance  policy, 
where  the  answer  admitted  the  insurance,  the 
destruction  by  Are  of  the  goods  and  produce 

Insured  In  tlie  building,  and  the  amount  of 
loss  sustained  by  tbe  plaintiff,  but  pleaded 
that  tbe  falling  of  tbe  building  caused  the  fire, 
and  not  the  fire  the  fait  of  the  building,  It  was 
held,  under  these  provisions  of  tbe  Civil  Code 
of  Kentucky,  that,  tbe  burden  being  on  the 
defendant,  be  was  entitled  to  conclude  tbe 
argument,  as  there  was  an  affirmative  allega- 
tion made  by  tbe  defendant  susceptible  of  proof. 
Boyal  Ins.  Co.  v.  Schwiog,  S7  Ky.  410,  9  S.  S. 
242;  Fireman's  Ins.  Co,  v.  Scbwing,  10  Ky. 
L.  Bsp.  888.  11  S.  W.  14. 

And  in  an  action  upon  a  promissory  note, 
where  the  defendant  answered  that  the  note 
was  obtained  from  blm  by  fraud  of  the  payee, 
and  a  reply  traversed  these  allegations,  and 
further  alleged  that  tbe  plaintiffs  took  tbe  note 
relying  upon  tbe  written  assurance  of  tbe  de- 
fendant that  the  note  was  a  bona  fide  debt 
against  him,  the  court,  in  construing  the  fore- 
going I  526,  providing  that  "the  burden  of 
proof  in  tbe  whole  action  lies  on  the  party  i 
who  would  be  defeated  if  no  evidence  was 
given  on  either  side,"  held  that  the  burden 
was  upon  tbe  defendant  to  establish  the  alle- 
gation of  fraud,  as  on  failure  to  do  so  the 
plaintiffs  would  be  entitled  to  Jndipnent  to 
tbe  full  amount  of  the  note.  Crabtree  At- 
chison, 93  Ky.  838,  20  S.  W.  260. 

And  where,  in  an  action  to  recover  judgment 
for  the  alleg^  price  of  a  lot  of  carpeting,  it 
appeared  under  the  pleadings  that  tbe  defend- 
ant admitted  receiving  a  considerable  amount 
of  goods  shipped  to  her  by  tbe  plaintiffs,  but 
alleged  failure  to  ship  some  portion  as  a  coun- 
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lieent,  then  they  could  still  find  for  the- 
plaintiff.  As  a  matter  of  law,  the  plaintiff" 
cannot  recover  for  injuries  inflicted  by  the- 
n^ligence  of  an  agent  of  a  railroad  com- 
pany in  the  operation  of  its  trains,  if  both 
the  agent  and  tbe  person  injured  were  equal- 
ly Diligent  at  tne  time  the  Injoir  wsa- 
sustained.  Section  2322  of  the  Civil  Code- 
declares  that  no  person  shall  recover  dam- 
ages from  a  railrcHid  company  for  injuries- 
to  himself  where  the  same  is  caused  by  his 
own  negligence;  but,  if  the  complainant  and 
the  agents  of  the  company  are  both  at 
fault,  the  former  may  recover,  but  the  dam- 
ages shall  be  diminished  by  tiie  jury  ill' 
proportion  to  the  amount  of  default  at- 
tributable to  him.  This  sectioii  of  the  Code 
has  been  repeatedly  construed  by  this  court. 
See  Southern  R.  Co.  t.  Watton,  104  Ga.  243,. 
30  S.  E.  818.   In  tbe  case  of  Omtral  B.  A 

terclalm,  and  the  plaintiffs  denied  all  tbe  aver- 
ments of  the  counterclaim  which  tended  to- 
sbow  a  right  to  recover  damages,  it  was  helA 
that  It  was  clear  that  plaintiffs  would  re* 
cover  a  Judgment  for  some  amount  U  no  evi- 
dence bad  been  Introduced;  that,  therefore,, 
by  the  express  provisions  of  tbe  Code  of  Prac- 
tice, the  burden  of  proof  was  upon  the  defend- 
aot.  and  she  was  entitled  to  introduce  ber  tes- 
timony flrst,  and  to  conclude  the  aripunent; 
Denhard  T.  Hirst,  28  Ky.  L.  Rep.  789,  94  8. 
W.  393. 

And  in  Vance  v.  Vance,  2  Uet.  (Ky.)  681, 
it  was  held  that  the  defendant  had  tbe  right 
to  tbe  conclusion  of  tbe  argument  to  the  Jury 
because  tbe  burden  of  proof  was  upon  blm, 
and,  if  he  had  failed  to  introduce  evidence  to- 
repel  the  presunvtlon  against  blm,  a  judgment 
would  have  been  rendered  for  the  plaintiff. 

Id  Minnesota,  unless  the  court  for  special 
reasons  otherwise  directs,  the  plaintiff  shall 
first  state  the  Issue  and  open  tbe  case  and  pro- 
duce evidence  on  his  part,  and  the  defendant 
shall  commence,  and  the  plalndC  conclude^  the- 
argument  to  the  Jury.    Stat.  1894,  |  B871. 

In  an  action  to  recover  a  balance  due  for 
goods  sold  and  delivered,  where  tbe  defendants 
admitted  tbe  purchase  and  sale,  but  alleged 
a  special  contract  by  wblcb  the  plaintiffs  were 
to  accept  in  payment  three  promissory  notes; 
and  the  reply  denl^  that  the  plaintiffs  agreed- 
to  receive  the  notes  in  payment  without  the 
indorsements  of  the  defendants,  which  the  lat- 
ter refused,  under  Mlnu.  Oen,  Stat  cbap.  66, 
i  227,  plaintiffs  bad  the  affirmative,  and  the- 
right  to  open  and  close.  Paine  v.  Smith,  8S 
Hlnn.  496.  24  N.  W.  806.  (It  would  MMQ- 
that  tblfl  is  the  same  statute.) 

In  an  action  upon  a  promissory  note  given 
for  a  harvesting  machine  sold  by  plaintiff  to- 
defendant,  where  the  answer  alleged  a  breach 
of  warranty  made  on  the  sale  of  the  machine, 
and  tbe  reply  pleaded  a  written  contract  for 
tbe  purchase  of  tbe  machine,  signed  by  de- 
fendant, and  stating  that  tbe  machine  was 
;  subject  to  the  warranty  printed  on  the  back 
of  It,  and  alleged  that  no  other  warranty  was- 
made,  It  was  held  that  tbe  trial  court  pnver- 
ly  exercised  tbe  discretion  given  It  by  stat- 
ute in  directing  that  the  defendant  have  tiie 
opening  and  tbe  closing.  Aultmsn  v.  Falkum, 
47  Minn.  414,  50  N.  W.  471. 

In  Mississippi  the  only  statutory  provision- 
Is  the  following:  In  replevin  of  goods  taken- 
on  distress  for  rent  where  the  plea  Is  m  de- 
nial tliat  the  defendant  caused  tbe  oflScer  to- 
take  the  property,  "on  tbe  trial  of  this  plea 
the  burden  of  proof  shall  be  on  tbe  plaintiff."' 
Anno.  Code  1882,  1  262S. 
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Bkg.  Co.  T.  yeoman,  Q4  Ga.  660,  21  S.  E. 
-219,  it  was  ruled  in  reference  to  this  sub- 
ject that,  "where  the  injury  complained  of 
was  the  result  of  mutual  negligence  by  the 
plaintiff's  servant  and  the  defendant,  there 
can  be  do  recovery  unless  the  servant  was 
leu  in  fault  than  the  defendant."  In  tiie 
•oase  of  Macon  A  W.  R.  Oo.  T.  Winn,  19  Ga. 
'446,  Judge  Lumpkin,  in  discussing  the  prin- 
-^pte  now  under  consideration,  said;  And 
the  law,  in  conformity  with  common  sense, 
-declares  that,  if  both  parties  are  equally  in 
the  wrong,  neither  can  or  ought  to  maintain 
■an  action  against  the  other."  In  the  case 
•of  if  aeon  d  W.  H.  Oo.  v.  Davis,  27  Ga.  lie, 
MeDonald,  J.,  in  delivering  the  opinion  of 
the  oourt,  used  this  language;  'Ut  might 
so  happen,  in  a  case  of  mutual  n»ligence, 
that  the  jury  could  not  determine  the  pre- 
ponderance of  the  blame;  and  some  author- 


ities say  tbat  in  such  case,  there  beine  no 
mode  of  apportioning  damages  at  law,  toere 
can  be  no  recovery."  In  a  very  recent  case 
(Willmgliam  v.  Sfacon  d  B.  R.  Oo.  113  Ga. 
374,  38  S.  E.  843)  this  court  approved  the 
following  charge  on  that  subject:  "If  the 
defendant  [the  railroad  company]  was  less 
negligent  than  plaintiff,  plaintiff  could  not 
recover."  It  would  seem,  under  these  au- 
thorities, that  the  charge  that  the  jury 
might  take  into  consideration  the  amount 
of  negligence  on  each  side,  and  if  the  de- 
ceased was  guilty  of  negligence  they  might 
diminish  the  recovery  to  which  the  widow 
would  be  entitled  in  proportion  to  the  fault 
of  the  defendant  to  that  of  the  deceased, 
was  error,  for  the  reason  that,  if  they  were, 
both  equally  negl^^t,  the  widow  of  de- 
ceased might,  neverthelesB,  under  this 
charge,  have  recovered;  the  duty  devolving 


"And  on  the  trial  of  an  Lsaue  on  an  avowry, 
the  burden  of  proof  sball  be  on  tbe  avowaut, 
the  landlord,  and  he  shall  have  the  right  to 
■open  and  conclude  tbe  argument."   Id.  i  2626. 

In  Montana  tbe  partj  on  wbom  rests  tbe 
barden  of  tbe  Issues  may  brleSy  state  his  case, 
and  tbe  evidence  by  which  he  expects  to  sua- 
taln  It,  and  must  first  produce  hla  evidence, 
and,  when  tbe  evidence  Is  concluded,  tbe  plain- 
tiff moat  commence,  and  may  conclude  the  ar- 
snmenL   3  Anno.  Code  1805,  |  1080. 

In  New  Mexico  the  party  on  whom  rests 
tbe  burden  of  proof  may  state  hia  claim  and ' 
tiie  evldeuce  by  which  he  expects  to  sustain 
it,  and  shall  then  produce  his  evidence.  In  tbe ! 
argument  the  party  having  the  burden  of  tbe 
Issue  shall  have  the  opening  and  cloilug. 
Comp.  Laws  1S97,  f  2900. 

The  variance  In  terms  In  the  provlsionB  In 
regard  to  proof  and  those  in  regard  to  tbe 
argument  are  also  noticed  here. 

In  Nebraska  tbe  plaintiff  must  briefly  state 
his  claim,  and  may  briefly  state  the  evidence 
by  wblcb  be  expects  to  sustalo  It.  The  party 
who  would  be  defeated  If  oo  evidence  were 
given  on  either  side  must  flrst  produce  his 
•evidence;  and  In  tbe  argument  shall  bave  the 
•opening  and  eoneJnsIon.  Comp.  Stat  1001. 
58ft0,  I  2fa. 

In  Vlfquatn  v.  Finch,  16  Neb.  605,  19  N.  W. 
706,  the  court  held  that  the  meaning  of  the 
section  was,  la  other  words,  that  the  party 
holdlilg  tbe  flfllrmatlve  of  the  Issue  is  enti- 
tled to  open  and  close.  That  If,  however,  any- 
thing remains  to  be  proved  afBrmatlvely  by  the 
plaintiff,  hi  Is  entitled  to  open  and  close.  This 
-case  was  an  action  for  libel.  The  defendants 
below  admitted  tbe  publication  of  the  al- 
leged libel,  and  claimed  that  the  words  so 
published  were  tme,  bat  In  tbe  4th  parairraph 
of  tbe  answer  was  a  plea  of  general  rumor  as 
to  tbe  matter  published,  and  that  tbe  publica- 
tion was  without  malice:  and  It  was  held  that 
the  two  paragraphs  of  the  answer  must  be 
•construed  together  in  this  regard,  and  the  Ques- 
tion of  malice  was  pat  In  Issue  by  tbe  plead- 
ings, and  entitled  the  plaintiff  below  to  open 
and  close. 

In  an  action  upon  a  promissory  note,  where 
the  defense  Is  usury,  and  an  examination  of 
tbe  answer  show  a  tbat  the  defendant  admitted 
tbe  making  and  delivery  of  the  note  and  all 
the  facts  stated  lu  the  petition,  so  that  no 
proof  would  be  required  on  tbe  face  of  the 
pleadings,  if  the  cause  was  submitted  in  that 
form,  to  entitle  the  plaintiff  to  recover,  tbe 
defendant  Is  entitled  to  open  and  close.  Suit- 
er V.  Park  Nat  Bank,  36  Neb.  372,  S3  N.  W. 
205. 
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In  an  action  of  replevin  against  a  sheriff.  In 
which  it  was  admitted  that  but  for  tbe  affirm- 
ative matter  set  forth  In  the  answer  the  plain- 
tiffs would  bave  been  at  tbe  commencement  of 
tbe  snit,  and  at  all  times,  entitled  to  tbe  im- 
mediate possession  of  the  goods  or  property, 
and  also  entitled  to  Judgment  against  the  de- 
fendant for  the  costs  of  tbe  suit  and  for  dam- 
ages In  tbe  sum  of  one  cent  for  tbe  wrongfol 
detention  of  Oie  goods,  plaintiffs  were,  never- 
theless, entitled  to  open  and  close,  where  the 
petition  asserted  damages  to  the  amount  of 
S300,  and  the  plaintiffs  might  have  Introduced 
proof  of  substantial  damages,  since,  to  make 
their  case  as  pleaded,  there  was  something  fur 
tbem  to  prove.  Summers  v.  Blmms,  58  Neb. 
579,  79  N.  W.  155. 

In  an  action  by  a  railroad  compsny  to  enjoin 
a  defendant  from  destroying  and  leaving  ui>en 
a  gate  of  a  farm  crossing  over  the  company's 
tracks,  wbere  the  defendant  had  Interposed  an 
answer  to  the  effect  that  the  fence  was  Inad- 
equate, the  gates  unlit,  too  heavy,  defectively 
constructed,  and  that  be  had  been  compelled 
to  repair,  and  claimed  the  right  to  open  and 
close  to  tbe  jury,  and  the  plaintiff  then  of- 
fered, U  Its  right  to  relief  sought  was  admitted 
without  evidence,  to  allow  tiiu,  and  tbe  de- 
fendant refused  to  so  admit,  and  his  request 
was  then  refused, — It  was  held  that  this  was 
in  accordance  with  the  statute,  which  pro- 
vides that  tbe  party  against  whom  Judgment 
will  be  entered,  if  no  evidence  Is  Introduced, 
sball  have  tbe  privilege  of  opening  and  clos- 
ing. Axthelm  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(Neb.)  89  N.  W.  313. 

Where  an  examination  of  the  pleadings  dis- 
closes that,  If  there  tiad  been  no  evidence 
introduced,  tbe  plaintiff  would  hsve  been  en- 
titled to  a  Judgment,  the  defendant  Is  enti- 
tled to  open  and  close  under  g  283  of  the  Code, 
which  provides  that  tbe  party  who  would  be 
defeated.  If  no  evidence  were  given  on  eith- 
er Bide,  must  flrst  produce  bis  evidence  snd 
shall  have  tbe  opening  and  conelosion.  Brum- 
back  V.  American  Bank,  58  Reb.  714,  74  N.  W. 
264. 

In  Ohio  ''the  plaintiff  must  briefly  state  his 
claim,  and  may  briefly  state  the  evidence  by 
which  bp  'expects  to  sustain  it  The  defend- 
ant must  then  briefly  state  bis  defense,  and 
may  briefly  state  the  evidence  be  expects  to 
offer  In  support  of  It  The  party  who  would  be 
defeated  If  no  evidence  were  offered  on  either 
slile  must  Hrst  produce  his  evidence,  and  the 
adverse  party  must  then  produce  his  evidence. 
.  .  The  parties  may  tben  submit  or  argue 
the  ease  to  the  Jury;  tbe  party  required  flrst 
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on  the  jury  to  make  the  recovery  in  propor- 
tion to  tbe  fault.  In  the  Watson  Case, 
104  Ga.  243,  30  S.  E.  818,  which  was  re- 
versed, the  trial  judge  distinctly  charged 
the  jury  that  if  the  fault  was  half  and  half, 
one  party  as  much  at  fault  as  the  other, 
th^  would  have  the  right  to  give  the  platnr 
tiff  damages.  This  was  stating  the  oonelu- 
rioB  that  could  be  drawn  from  the  cbarse  in 
the  present  ease  in  plain  Words.  That 
charge  was  held  to  be  error,  and  because  the 
same  rule  of  liability  might  be  taken  by  the 
jury  from  the  charge  in  this  ease  tf.  reversal 
of  the  judgment  must  follow. 

4.  The  remaining  ground  of  the  motion 
which  we  have  to  consider  is  the  assign- 
ment that  the  court  erred  in  allowing  pltun- 
tiff's  counsel  over  defendant's  objection  to 
prove  by  the  plaintiff  herself  what  estate 
or  property  her  husband  had  at  the  time  he 
was  killed,  her  testimony  being  that  he 
had  none.  If  there  were  no  other  reason 
which  required  a  reversal  of  the  judgment, 
the  admission  of  this  testimony,  under  the 
facts  of  this  case,  would  certainly  be  suffi- 
cient to  set  it  aside.  If  the  plaintiff  was 
entitled  to  recover  at  all,  she  was  only  tM 
because  of  the  negligence  of  defendant  oom- 

to  prodDco  his  evidence  shall  have  the  opening 
and  closing  argument,  and  If  several  defend- 
ants, having  separate  defenses,  appear  by  dif- 
ferent counsel,  the  court  shall  arrange  their 
relative  order."   2  Bates's  Anno.  Stat  I  6190. 

In  Dllle  V.  Lovell,  87  Ohio  St  416,  which  was 
an  action  for  assault  and  battery  In  which 
tbe  answer  alleged  Jastlflcatlon,  It  was  said 
that  the  action  being  one  for  unliquidated  dam- 
ages, both  upon  reason  and  the  weight  of  au- 
thority plaintiff  should  have  the  right  to  be- 
gin and  close;  citing  Hereer  v.  Whall,  5  Q. 
B.  447,  14  L.  J.  Q.  B.  N.  S.  267,  9  Jur.  676, 
infra.  III.  b.  But  It  was  held  that,  as,  under 
the  Code,  providing  that  the  party  who  would 
be  defeated  If  no  evidence  were  given  on  eith- 
er side,  most  first  produce  his  evidence,  tbe 
judge  was  given  a  discretion  to  change  the  or- 
der of  proof  for  special  reasons,  the  case  would 
not  be  reversed  because  tbe  defendants  were 
permitted  to  open  and  close,  where  there  was 
nothing  to  show  that  the  plaintiff  had  been  pre- 
judiced thereby,  or  that  special  reasons  Jus- 
tifying the  Judge  In  exerdalng  bis  discretion 
did  not  exist. 

In  Oklahoma  "the  party  on  whom  rests  the 
burden  of  the  Issues  may  briefly  state  his  case, 
and  the  evidence  by  which  be  expects  to  sus- 
tain It  Tbe  adverse  par^  may  then  briefly 
state  bis  defense,  and  the  evidence  he  expects . 
to  offer  In  support  of  It  Tbe  party  on  whom 
rests  tbe  burden  of  the  Issues  must  first  pro- 
duce his  evidence.  After  be  has  closed  his 
evidence  the  adverse  party  may  Interpose  and 
file  a  demurrer  thereto,  and.  If  that  Is  over- 
ruled, the  adverse  party  will  then  produce  his 
evidence.  .  .  .  After  tbe  instructions  have 
been  ^ven  to  the  Jury  tbe  cause  may  he  ar- 
gned."   Oklahoma  Stat  4166,  i  287. 

Nothing  forther  is  said  about  the  order  of 
argument 

In  Texas  tbe  plaintiff  shall  first  read  his  pe- 
tition to  the  Jury.  The  party,  plaintiff  or  de- 
fendant upon  whom  rests  the  burden  of  proof 
on  the  whole  case  under  the  pleadings  shall 
first  be  permitted  to  state  to  the  Jury  briefly 
the  nature  of  his  claim  or  defense  and  facts 
relied  on  in  support  thereof;  and  shall  then 
introduce  his  evidence.  Rev.  SUt  189B.  art 
1297. 
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pany.  The  rights  of  each  party  are  wdl 
established  by  law.  If  the  negligence  of  the 
company  was  the  cause  of  tl^  homicide  of 
her  husband,  then,  whether  the  deceased  was 
rich  or  poor,  whether  the  defendant  was  a 
corporation  or  an  individual,  she  was,  in 
the  absence  of  fault  or  want  of  care  on  his 
part  sufficient  to  bar  a  recovery,  entltied  tO' 
have  a  verdict  for  the  fuU  value  of  his 
life.  We  are  unable  to  see  how  the  fact 
that  deceased  was  or  was  not  possessed  of 
any  estate  at  the  time  he  was  killed  could 
affect  the  measure  of  the  recovery  or  the 
liability  of  the  defendant.  Evidently,  the 
evidence  was  not  sought  to  be  introduced  for 
tbe  purpose  of  fixing  a  liability  on  the  de- 
fendant company,  and  it  ought  not  to  have- 
been  received,  beoiuse  it  might  have  affected 
the  measure  of  the  recovery.  Certainly,  it 
had  nothing  to  do  with  the  case,  and  inas- 
much as  it  was  admitted  as  a  part  of  the 
evidence,  over  tbe  objection  of  defendant's 
counsel,  no  other  recourse  is  left  to  a  re- 
viewing court  than  to  set  aside  ^e  verdict 
and  grant  a  new  trial. 
Judgment  reversed. 

All  the  Justices  concur. 


The  party  having,  nnder  the  pleadings,  the 
burden  of  proof  on  the  whole  case  shall  be  en- 
titled to  open  and  conclude  the  argument  Id. 
srt  1299 

In  Jones  v.  Smith,  21  Tex.  Civ.  App.  440„ 
62  S.  W.  561.  It  miB  (tedded  that  a  defendant 
was  not  entitled  to  open  and  conclude  the  ar- 
gument where  tbe  adialssloD  required  by  stat- 
ute In  order  to  secure  that  right  was  first  made 
by  him,  but  was  withdrawn  and  not  again  re- 
newed. 

For  rule  of  eotirt  In  Texas,  see  Mpn,  IIL 

a,  1. 

In  Washington  the  plaintiff  most  first  briefly 
state  bis  cause  of  action  and  the  evidence 
by  which  he  expects  to  sustain  it  'TTbe  ilaln- 
tlff,  or  the  party  upon  whom  rests  tbe  bur- 
den of  proof  In  the  whole  action  must  flrst 
produce  his  evidence."  The  plaintiff  or  pa^ty 
having  the  burden  of  proof  may  address  tbe 
court  and  Jury  npon  the  law  and  facts  jf  the 
case,  after  which  the  adverse  party  may  ad- 
dress tbe  court  and  jury  in  like  manner,  and 
be  followed  1?  tbe  par^,  or  connsel  of  Ae 
party,  flrst  addressing  the  court  Ballliiger*s 
Anno.  Codes  A  Statutes,  1897,  |  4993. 

In  Wyoming  tbe  party  on  whom  rests  the 
burden  of  the  Issues  most  flrst  briefly  state 
bis  case  and  tbe  evidence  by  which  be  ex- 
pecte  to  sustain  It  and  most  first  produce  his 
evidence.  Before  the  srgoment  of  the  case 
Is  begun  tbe  court  shall  give  such  Instmctions 
upon  the  law  to  the  Jury  as  may  be  necessary, 
etc.    Rev.  SUt  1899,  I  8644. 

This  is  all  that  is  said  about  ths  argument 
of  the  case,  nothing  being  said  In  tbe  statnt» 
as  to  whldi  sball  begin  and  conclude. 

b.  In  England. 

In  England,  as  well  as  In  the  United  States, 
there  has  been  among  tbe  courts  and  judges 
a  great  divergence  of  opinion  as  to  the  lo- 
cation of  the  burden  of  proof  and  the  con- 
sequent right  to  begin  and  reply, — especially  In 
actions  sounding  in  wrong ;  and  in  other  actions 
In  which  ttu  damages  are  nnllqnldated ;  antf 
also  as  to  whether  In  the  former  class  of  ac- 
tions a  distinct  role  Is  to  be  applied  to  actions 
tta  personal  Injuries,  libel,  andslander.  Vits 
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latter  dlTeralty  of  opIntoD  Is  owing  chiefly  to 
the  construction  ordinarily  put  npon  the  rule 
stated  In  Carter  v.  Jones,  6  Car.  ft  P.  64.  1 
Moody  &  R.  281,  infra,  to  bare  been  adopted 
by  the  Htteen  Judges,  or  rather  aa  to  what 
that  rule  was;  the  difficulty  growing  out  of  tlie 
fart  that  the  statements  of  the  rule  In  the  two 
reports  of  the  ease  in  6  Car.  ft  P.  64,  and  1 
Uoody  ft  B.  281.  are  not  Identical. 

To  fully  understand  the  reason  for  the  adop- 
tion of  the  rule.  It  will  be  necessary  briefly  to 
rerlew  the  tew  eases  on  the  subject  which  pre- 
ceded  Its  adoption. 

Hodges  V.  Holder,  3  Campb.  366,  was  ao  ac- 
tion for  breaking,  etc.,  the  plaintiff's  close, 
In  which  the  defendant  pleaded  not  galltr 
to  the  force  and  arms,  and  as  to  the  realdne 
a  right  of  way.  Bayley,  J.,  held  that  the  plea 
of  not  guilty  as  to  force  and  arms  was  not  a 
general  issue,  and  that,  as  there  was  no  nec- 
essity of  any  proof  by  the  plaintiff,  the  de- 
fendant sbonld  begin. 

This  was  followed  by  Jackson  t.  Heaketh,  2 
Btarkle,  518,  almost  an  Identical  case,  and 
the  same  Judge  decided  it  In  the  same  way  aft- 
er having  consulted  with  Wood.  B. 

Bedell  T.  aiissell.  Ryan  ft  M.  293,  was  an  ac- 
tion for  assault  and  battery  by  the  plafntifl,  a 
mariner,  against  the  defendant,  the  commander 
of  the  vessel,  the  defense  being  that  the  plain- 
tiff, with  others,  was  engaged  In  mutiny,  and 
that  the  alleged  assaults  were  In  suppressing 
It.  The  defendant  claimed  the  right,  citing 
the  last  two  cases,  and  Best,  Ch.  J.,  In  decid- 
ing that  the  defendant  had  the  right  to  be- 
gin, said:  "But  for  the  authorities  cited,  I 
should  certainly  have  thought  that  the  onus 
ot  proTing  the  damages  sustained  gave  the 
plaintiff  a  rl^t  to  begin ;  but.  as  It  la  of  the 
Qttermost  consequence  that  the  practice  should 
be  uniform  I  shall  consider  myself  bound  by 
those  cases,  until  the  matter  shoald  be  set- 
tled In  full  court" 

Next  came  the  case  which  gave  rise  to  the 
adoption  of  the  rule  before  mentioned.  It  was 
an  action  for  Ubel  in  charging  the  plaintiff 
wfth  unakllfnlness  as  a  surgeon  In  performing 
a  certain  operation.  The  defendant  In  bis 
several  pleaa  Justified  tbe  aeveral  libels  al- 
leged. To  the  claim  that  the  plaintiff  had  the 
right  to  begin  because  It  was  Incumbent  upqp 
him  to  give  evldenee  of  hit  skill,  and  in  the 
matter  of  damages  to  show  tbe  extent  of  tb« 
Injury  he  had  received,  the  court  replied  that, 
as  to  the  first,  the  charge  that  the  plaintiff 
had  occupied  too  long  a  time  in  the  operation 
speellled  in  the  libel  was  an  afflnnatlre;  and, 
as  to  the  second,  that  nntU  the  Issue  was  tried 
the  question  of  damages  did  not  arise,  and,  after 
conferring  with  Bayley,  LltUedale,  and  Park, 
JJ„  gave  the  defendant  the  right  to  begin,  cit- 
ing the  case  of  Bedell  T.  Russell,  Ryan  ft  M. 
203,  aupt-a.  Cooper  t.  Wakley,  8  Car.  ft  P. 
474,  Moody  ft  M.  248. 

This  was  followed  by  Cotton  v.  James,  3  Car. 
A  P.  SOS.  Moody  &  M.  273,  which  was  an  ac- 
tion of  trespass  for  breaking  and  mtering  the 
plnlntlfTs  house  and  taking  his  goods,  and  the 
plea  was  a  Jastlflcatlon  under  a  warrant  of 
cominlsalons  of  bankruptcy,  and  averred  tliat  the 
plaintiff  had  become  a  bankrupt,  and  there 
was  a  replication  denying  that  the  plaintiff 
became  a  bankrupt  The  defendant  claimed  the 
right  to  begin,  and  cited  Cooper  v.  Wakley, 
8  Car.  ft  I'.  474,  Moody  ft  U.  248,  supra,  and 
tbe  court  held  that  on  those  pleadings  the  de- 
fendant was  entitled  to  begin.  (Both  these 
cases  were  decided  by  the  same  Judge  [Lord 
TenterdenJ.) 

Carter  v.  Jones.  1  Moody  ft  R.  281,  6  Car. 
ft  P.  64,  is  a  case  celebrated  as  being  the  first 
promulgation  of  the  rule  adopted  by  the  flf- 
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teen  Judges,  It  was  an  action  of  libel.  In 
which  there  was  no  plea  of  the  general  issue; 
but  there  were  several  pleas  which  Juatlfled 
tbe  whole  of  the  libel,  and  thereupon  the  de- 
fendant claimed  a  right  to  begin,  the  affirmative 
of  the  Issues  lying  on  him.  In  the  report  of 
the  case  In  1  Moody  ft  R.  281,  Tlndal,  Cb.  J., 
is  made  to  say :  "A  resolution  has  recently 
been  come  to  by  all  the  Judges,  that  in  cases 
of  slander,  libeC  and  other  actions,  where  tbe 
plaintiff  seeks  to  reeovjer  actual  damages  of 
an  unascertained  amount  he  Is  entitled  to  be- 
gin, although  the  affirmative  of  the  Issue  may. 
In  point  of  form,  be  with  the  defendant"  And 
tbe  report  further  states  tbat  the  plaintiff 
thereupon  opened  bis  whole  caw  and  called 
his  witnesses. 

The  report  of  the  case  In  6  Car.  ft  P.  64, 
la  simply  the  following :  The  fifteen  Judges 
have  made  a  resolution  tbat  the  plaintiff  shall 
begin  on  the  trial  In  all  actions  for  personal 
Injuries,  Ubel,  and  slander,  altbou^  the  gen- 
eral Issue  may  not  be  pleaded,  and  the  afllrm- 
atlve  be  on  the  defendant 

As  has  already  been  said,  much  of  the  dif- 
ference of  opinion  In  courts  and  Judges  as  to 
the  application  of  this  mle  Is  dne  to  the  dif- 
ferent statement  of  It  In  the  two  reports  as 
seen  above.  It  la  admitted  that  the  rule  ap- 
plies In  all  cases  of  slander  and  Ubel,  but 
beyond  that  the  English  courts  have  differed 
as  to  whether  It  Is  to  be  asserted  only  In 
other  actions  for  personal  Injuries,  or  may  be 
so  In  all  other  actions  where  the  plalnUff  seeks 
to  recover  actual  damages  ot  an  onascsrtalned 
amount 

In  a  note  to  Reeve  t.  Underbill,  1  Moody  ft 
R.  440,  It  Is  stated  that  in  Absalom  v.  Beau- 
mont and  others,  tried  at  Westminater,  Febru- 
ary 8,  1637,  which  was  an  action  on  a  policy 
of  Insurance  against  fire,  there  were  four 
pleas,  la  all  of  which  the  affirmative  was  on 
the  defendants.  Lord  Benman,  Ch.  J.,  after 
argument  In  which  Carter  v.  Jones,  6  Car.  ft 
P.  64,  1  Moody  &  R.  281,  and  Cooper  t.  Wakley, 
3  Car.  ft  P.  474,  Moody  ft  M.  248,  «upra,  were 
cited,  ruled  that  "In  all  cases  where  any  af- 
firmative Issue,  or,  to  apeak  more  correctly, 
any  affirmative  proof,  lay  on  the  plaintiff  to 
show  what  damages  he  waa  entitled  to,  tba 
plaintiff  had  a  right  to  begin." 

In  the  case  of  Wootton  T.  Barton,  1  Moody 
ft  R.  B18,  which  waa  an  action  on  a  covenant 
to  repurchase  stock  at  the  end  ot  the  term, 
to  which  the  defendant  pleaded  that  tbe  plain- 
tiff had  removed  all  the  valuable  part  of  the 
stock,  and  left  nothing  bat  worthless  goods, 
on  which  Issue  was  Joined,  Baron  PaAe  said: 
"The  only  rule  laid  down  by  the  Judges  was. 
that  In  actions  for  personal  Injuries  where 
damages  are  sought  as  In  actions  of  assault, 
eti..,  and  In  Ubel  and  slander,  the  plaintiff 
should  begin.  Tbe  general  rule  Is,  that  the 
party  on  whom  the  issue  is  shall  begin.  This 
was  not  altered  by  the  resolution  of  the  Judges 
referred  to  in  Carter  v.  Jones.  I  shall  rule 
that  tbe  defendant  Is  entitled  to  begin." 

And  In  Lewis  v.  Wells,  7  Car.  ft  P.  221,  It 
was  decided  that  If,  In  an  action  of  covenant 
for  nonrepair,  etc..  the  defendant  pleads  affirm- 
ative pleaa,  which  are  denied  by  the  repli- 
cation, the  defendant  is  entitled  to  beglu;  that 
the  new  rule  of  practice,  made  by  the  Judges 
as  to  the  right  to  begin,  does  not  extend  to 
actions  of  contract 

Ijater,  In  an  action  by  tbe  marshal  of  Queen's 
bench  division,  where  It  was  alleged  that  the 
defendant  promised  that  if  the  plaintiff  would 
allow  a  prisoner  for  debt  to  reside  within  tbe 
rules,  he  would  Indemnify  him  for  any  escape 
of  the  prisoner,  and  the  plaintiff  did  so,  and  ths 
prisoner  escaped,  and  plaintiff  was  obliged  to 
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paj  the  amount  for  which  be  was  Imprlaoned 
and  other  expeasea,  and  the  plea  was  that  the 
«xPcutloD  creditor  conspired  with  another  cred- 
itor of  the  debtor  to  have  the  prisoner  arrested 
and  detained  oat  of  the  rales  till  the  execu- 
tion creditor  first  mentioned  could  commence 
an  acjlon  against  the  marshal  for  the  escape, 
which  was  done  in  pnrsuance  of  such  con- 
spiracy, and  that  the  prisoner  debtor  could  and 
woold  have  returned  into  the  rules  before  any 
action  could  have  been  commenced  against  the 
marshal  if  he  had  not  been  so  arrested,  and 
that  the  plaintiff  well  knew  the  premises  and 
would  not  plead  the  same  as  a  defense  to  the 
execution  creditor's  action  against  him,  nor  al- 
low the  defendant  to  defend  that  action ;  and 
there  wse  a  replication  admitting  the  writ  and 
warrant  with  de  injuria  as  to  the  residue,— 
it  was  held  that,  on  these  pleadings,  the  de- 
fendant ahonld  b^n,  notwithstandlnig  that  the 
plaintiff  would  have  to  prove  the  amount  of 
bis  damages  If  the  defendant  failed  In  proving 
his  plea ;  and  that  the  rule  of  the  Judges  as  to 
the  right  to  begin  did  not  extend  to  actions  of 
covenant;  and,  eeMblCi  that  it  did  not  extend 
to  any  cases  of  contract.  Chapman  v.  Emden, 
9  Car.  6t  P.  712. 

On  the  other  hand,  in  an  action  of  covenant 
to  repair  a  demised  messuage  the  breach  alleged 
was  that  the  defendant  failed  to  repair  and  suf- 
fered the  premises  to  be  in  a  runlous  state,  etc. 
and  left  the  same  in  that  condition  contrary  to 
tbo  covenant  and  the  plea  was  that  the  defend- 
ant did  repair  and  did  not  leave  the  same  In 
such  ruinous,  etc.,  state,  or  suffer  and  permit 
it  to  be  In  that  state  daring  the  term,  and  put 
himself  on  the  country.  Lord  Ablnger  sold: 
"Inking  at  these  things  according  to  common 
sense,  we  should  consider  what  Is  the  substan- 
tive fact  to  be  made  out,  and  on  whom  Jt  lies 
to  make  It  out.  It  Is  not  so  much  the  form  of 
the  Issue  which  ought  to  be  considered  as 
tiie  substance  and  effect  of  it.  In  many  cases 
a  party,  by  a  little  difference  In  the  drawing 
of  his  pleadings,  might  make  either  affirmative 
or  negative  as  he  pleased.  The  plaintiff  here 
soys,  'You  did  not  repair he  might  have  said. 
'You  let  the  house  become  delapldated.'  I  shall 
endeavor  by  my  own  view  to  arrive  at  the 
substance  <rf  the  issue,  and  I  think  in  the  pres- 
ent case  that  the  plaintiff's  counsel  should  be- 
gin."   toward  v.  Leggatt,  7  Car.  A  P.  613. 

In  on  action  for  assault  and  false  impris- 
onment there  was  no  general  Issue  of  pleading. 
The  plea  was,  that  the  plaintiff  stole  a  quantity 
of  feathers,  and  that  the  defendant  therefore 
assaulted  and  beat  him  and  gave  him  In  charge 
to  a  metropolitan  police  officer  according  to 
the  statute,  and  that  the  police  officer  over- 
came the  plaintiff's  resistance,  and  tor  that 
purpose  did  beat  him  and  oblige  htm  to  go  to 
a  station  house,  and  kept  him  there  for  a  rea- 
sonable time,  and  then  conveyed  him  before  a 
magistrate  to  be  dealt  with  according  to  law. 
It  was  held  that,  although  there  was  no  gen- 
eral Issue  pleaded,  under  the  rule  in  Carter  v. 
Jones,  6  Car.  &  P.  64,  I  Moody  ft  R.  281,  In 
cases  of  this  kind,  the  plaintiff  now  begins,  al- 
though by  the  plea  the  affirmative  is  on  the 
defendant.  Atkinson  v.  Warne,  6  Car.  &  P. 
087,  1  Cromp.  M.  ft  R.  827,  6  Tyrw.  481,  3 
Dowl.  P.  C.  483. 

After  this  came  Aston  v.  Perkes,  9  Car.  ft 
P.  231,  where,  In  an  action  of  trespass  for 
taking  the  plaintiff's  goods,  the  first  plea  was 
that  they  were  taken  by  distress  by  the  de- 
fendant as  bailiff  for  the  person  to  whom  an 
annuity  was  due,  and  the  eocond  was  tbat  the 
residue  of  the  goods  was  taken  by  the  defend- 
ant as  bailiff  for  another  bf  whom  the  plain- 
tiff held  one  undivided  moiety  of  messuage,  to 
which  person  there  was  due  from  the  plaintiff 
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rent,  and  the  said  resldne  was  taken  as  a 

distress  for  those  arrears;  with  a  replication 
to  the  first  plea  that  no  part  of  the  annuity 
was  In  arrear,  and  to  the  second  that  the  plain- 
tiff did  not  hold  the  premises  as  tenant  of  the 
person  to  whom  the  rent  was  claimed  to  .be 
due, — It  was  held  that  tiie  plaintiff  was  enti- 
tled to  begin. 

In  Mercer  v.  WhaU,  6  Q.  B.  447,  14  L.  J. 
Q.  B.  N.  a  267,  9  Jur.  576,  which  was  an  ac- 
tion by  an  articled  attorney's  clerk  against 
the  attorney  for  discharging  him  previous  to 
the  expiration  of  the  term  for  which  be  was 
articled,  and  the  defense  In  which  was  that 
the  plaintiff  was  guilty  of  misconduct  in  the 
service.  It  was  held  by  Denman,  Ch.  j,,  at  the 
trial  that  the  plaintiff  had  the  right  to  begin, 
since  it  lay  upon  him  to  prove  some  damage. 
On  a  rule  nisi  for  a  new  trial,  the  some  Judge 
rendered  the  final  opinion  of  the  court  In  bone, 
and,  after  adverting  to  the  decision  In  Cooper 
V.  Wakley,  3  Car. .  k  P.  474.  Moody  ft  M.  248, 
Bvpra,  among  other  things,  said :  "Yet,  an 
appeal  may  be  made  to  all  who  were  then  prac- 
tising at  the  bar,  whether  tbe  decision  was  not 
universally  felt  to  be  wi-ong,  both  as  against 
principle  and  as  an  innovation."  His  lordship 
then  proceeded  to  say  that,  soon  after  he  was 
raised  to  the  bench,  this  ruling  became  the 
subject  of  discussion  among  tbe  Judges.  And 
that  many  of  them  attended  at  his  house  to 
consider  it;  and  the  following  short  resolution 
was  then  drawn  up  and  signed  by  those  pres- 
ent, and  afterwards  adopted  by  Lord  Lynd- 
hurst,  C.  B.,  Bsyley,  B.,  Taunton,  J.,  and  him- 
self :  "In  actions  for  libel,  slander,  and  In- 
juries to  the  persoui  the  plaintiff  shall  be- 
gin, although  the  alllrmatve  Issne  Is  on  defend- 
ant" And  that  be  was  in  possession  of  this 
document  signed  with  the  Initials  of  tbe  then 
present  chief  Justice  of  the  common  pleas.  Sir. 
J.  B.  Bosanquet,  and  of  the  late  Mr.  Justice 
Park,  Littledale,  and  Gaselee,  JJ.,  and  Bullsnd 
and  Gurney,  Barons.  That  among  the 
judges  who  adhered  to  this  retractation 
of  the  decision  In  Cooper  v.  Wakley. 
3  Car.  ft  P.  474,  Moody  ft  M.  248,  supra,  were 
the  two  whom  he  had  named  as  assessors  to 
Lord  Teuterden,  when  that  decision  was  made 
(BSiyley  and  Littledale).  And  If  ever  a  deci- 
sion was  overruled  on  great  deliberation  and 
by  an  undevlating  practice  afterwards,  It  was 
that  In  Cooper  v.  Wakley.  That  the  judges  had 
confined  the  rule  of  practice  thus  declared  to 
the  case  then  under  consideration,  wisely  avoid- 
ing any  matters  not  then  befbre  them.  And, 
having  corrected  what  they  thought  a  griev- 
ous mistake,  they  excluded  from  their  consid- 
eration every  other  point,  and  left  the  prac- 
tice on  actions  of  contract  in  Its  former  state. 

The  court  then  proceeded  to  reason,  far- 
ther, that  there  could  be  no  difference  between 
actions  on  contract  and  cases  of  tort,  as  there 
was  the  same  general  reason  applicable  to 
elfher, — the  propriety  of  first  hearing  from  the 
plaintiff  the  nature  of  his  complaint  and  his 
estimate  of  the  damage  sustained.  He  gave 
an  illustration  tending  to  show  that  a  plea  In 
an  action  of  contract  for  breach  of  promise 
might  be  the  same  as  a  plea  of  Justification  In 
libel  and  slander  for  publishing  or  uttering 
the  facts  stated  in  the  plea,  and  further  stated: 
"The  very  case  now  before  us  is  an  example. 
Covenant  by  an  attorney's  clerk  for  Improperly 
dismissing  him.  Plea :  lie  was  guilty  of  mis- 
conduct in  tbe  service.  On  what  principle 
can  It  be  right  for  the  plaintiff  to  begin  If 
the  same  plea  were  pleaded  as  a  Justification 
for  libel  or  slander,  and  to  follow  the  de- 
fendant when  the  very  same  facts  are  made  the 
excuse  for  breach  of  covenant  7"  Ibid. 

This  case  Is  given  at  considerable  length  bc- 
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•cause  It  la  believed  that  it  KtAtea  tbe  true  rule 
And  gives  the  best  reasons  for  It,  and  tbat  It 
has  been  practically  followed  since  Its  rso- 
■dltlon  by  most  of  the  courts,  both  In  Bngland 
■and  the  United  States,  where  the  common-law 
rule  has  not  been  changed  by  local  rule  or 
atatnte;  and  tbe  rule  as  thus  stated  is  rea- 
■soned  for  and  carried  ont  In  Bbukswick  ft 

W.  R.  Co.  V.  WlOOIKS. 

It  la  also  suggested  that  the  rule  laid  down 
In  Mercer  v.  Wball,  and  practically  adopted, 
AS  Stated,  by  most  of  tbe  coarts,  is,  in  reality, 
to  the  effect  that,  wbere  there  la  anything  to 
be  proved  which  is  essential  to  a  recovery,  by 
the  plaintiff,  of  his  whole  claim,  he  retains 
the  right  to  open  and  close  which  was  origin- 
■ally  Inherent  In  him ;  and  that,  whenever  the 
pL^tiiv  Is  entitled  to  a  complete  recovery  wlth- 
ont  maktng  any  evidence  of  any  kind  or  upon 
■any  subject  whatever,  the  defendant  Is  enti- 
tled to  open  and  close. 

It  Is  hardly  necessary  to  add  that  tbe  lat- 
ter situation  can  only  obtain  when  the  defend- 
■ant  admits  the  whole  of  the  plaintiff's  claim, 
•even  his  damages.  And  no  more  forceful  ex- 
hlbltloii  of  this  can  be  found  than  tbe  rea- 
soning on  the  subject,  of  the  Judge  who  deliv- 
«red  the  opinion  in  Bbunswick  &  W.  B.  Co.  v. 

WlQGINB. 

IV.  Sow  and  when  admisBion  made. 
a.  Seowttt/  of  ^ncorporattt^^  in  pleadiniiM. 
I.  Oeneral  rule. 

When,  where,  and  how  the  admission  essen- 
tial to  shift  the  burden  of  proof  from  tbe  plain- 
tiff to  tbe  defendant,  and  thereby  give  to 
the  latter  the  rigbt  to  open  and  dose,  is  to 
be  made,  has  been  tbe  subject  of  much  discus- 
sion In  the  various  courtsf  tbat  la  to  aay, 
whether  such  admission  must  be  found  and 
■detvrmlned  by  an  Inspection  of  the  pleadings ; 
or  whether  it  may  be  In  any  other  way  made 
upon  the  record;  or  whether  It  may  be  made 
In  any  other  manner,  either  before  or  at  tbe 
trial,  like  any  other  admlBsion  or  concesalon. 

As  has  been  seen,  In  several  of  the  Jurisdic- 
tions tbe  matter  has  been  settled  by  statute 
or  Code  provision,  or  rale  of  court   Bupra,  III. 

It  will  be  noticed  that  by  Borne  of  these  pro- 
vlsiooa  the  common-law  rule  has  been  practl- 
•cally  confirmed  and  adopted ;  In  others,  modi- 
fied ;  and  In  still  others,  entirely  changed  and 
a  complete  divorce  effected  of  the  '"right  to  be- 
.gln  and  reply"  from  tlie  "burdm  of  proof." 

Aside  from  such  provisions,  the  wel^t  of 
Antborlty  would  seem  to  be  In  favor  of  the 
doctrine  that  the  burden  of  proof,  and  the 
■consequent  right  to  open  end  close,  must  be 
determined  at  the  commencement  of  tbe  trial, 
and  from  an  Inspection  of  the  pleadings  only ; 
And  that  matter  aliunde  tbe  pleadings  will 
not  be  considered  in  arriving  at  such  deter- 
mination. And  the  following  are  authorities 
to  tbat  effect :  Dorough  v.  Johnson,  108  Oa. 
812,  34  S.  E.  168;  Goodrich  v.  Friedersdorff, 
27  Ind.  30S ;  Boyd  r.  Smith,  15  Ind.  App.  324, 
43  N.  E.  1056  (Implied)  ;  Woodruff  v.  Hensley, 
26  Ind.  App.  5Q2,  60  N.  E.  312 ;  Kentucky 
Wagon  Mfg.  Co.  v.  Louisville,  97  Ky.  348,  31 
S.  W.  130;  Lake  Ontario  Nat  Bank  v.  Judson, 
122  N.  Y.  278,  25  N.  E.  367;  Kobbe  v.  Price, 
14  Hun,  55 ;  Woodrlff  v.  Hunter,  65  App.  Dlv. 
404,  73  N.  Y.  Supp.  210 ;  Trenkmann  v.  Scbnel- 
•der,  23  Misc.  330,  &1  N.  T.  Supp.  232 ;  Clark- 
Mn  V.  Meyer,  3d  N.  Y.  S.  R.  188,  14  N.  Y.  Supp. 
144  (but  In  Kats  t.  Kubn,  9  Daly,  166,  while 
Admitting  the  general  rule.  It  was  held  that, 
where  it  eeemed  to  be  admitted  that  the  alle- 
gation of  the  plaintiff,  altbongh  not  admitted 
by  the  pleadings,  was  practically  not  contro- 
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verted  at  the  trial,  and  he  made  no  proof  of 
It,  such  an  admission  has  the  same  effect  as 
though  It  had  been  Incorporated  In  the  answer, 
and  that  there  was  no  good  reason  tor  a  dli^ 
tinctlon  between  tbe  effect  of  an  admission  in 
the  pleading  and  the  effect  of  an  admission 
made  at  the  trial.  This  case  Is  at  variance 
with  all  the  Hew  York  cases  on  this  subject, 
with  the  possible  exception  of  Plenty  v.  Rendle, 
43  Hun,  568,  infra,  V.  a,  2)  ;  Richards  v.  Nix- 
on, 20  I'a.  10 ;  Brown  v.  Kirkpatrlck,  5  S.  C. 
N.  S.  207;  Burckbalter  v.  Coward,  16  8.  C 
486,  42  Am.  Rep.  641 ;  McConnell  t.  Eltcbena, 
20  S.  C.  430,  47  Am.  Rep.  846  (Uieae  caoe* 
In  South  Carolina  affirm  what  Is  believed  to  be 
the  common  law,  but  they  are  made  under  the 
rule  In  South  Carolina,  which  see  supra,  IIL 
a,  1);  Dahlman  v.  Hammel,  46  Wis.  466; 
Brooks  V.  Clarke,  4  Fost.  &  F.  484 ;  Doe  ex  dem. 
File  v.  Wilson,  0  Car.  A  P.  301,  1  Moody  &  B. 
323 ;  Pontlfex  v.  Jolly,  0  Car.  A  P.  202.  See 
cases  under  rule,  etc..  In  attpra.  III.  b.  Sett 
also  Johnson  v.  Wideman,  Dud.  I*  825 ;  Gray 
V.  Cottrell,  1  Hill  L.  S8 ;  and  Anonynunis,  1 
Hill  L.  251,  sujira,  IIL  a,  1. 

Probably  in  no  Jurisdiction  have  the  courts 
been  more  uniform  in  the  strict  enforcement  of 
the  doctrine  here  considered  than  In  New 
York,  with  tbe  exception  of  the  two  casea 
mentioned,  vig.:  Katz  v.  Kubn,  8  Daly,  106, 
nupra;  PlentT  T.  Beudle.  48  Unn,  568,  supra, 
and  tofra,  V.  a,  2.  In  the  latter  case,,  however, 
the  court  seems  virtually  to  concede  the  exist- 
ence of  the  rule,  but  gives  as  a  reason  for 
making  an  exception  to  It  that  tbe  defendant 
bad  reason  to  suppose  tbat  tbe  plaintiff  Intmd- 
ed  to  rely  for  his  rlgftt  to  recover  upon  proof 
of  the  contract  between  the  parties,  out  of 
which  tbe  question  arose ;  and  that  the  flrat 
notice  that  the  defendant  had  tbat  he  Intended 
to  rely  solely  upon  tbe  promissory  note  was 
given  when  the  plaintiff  opened  the  case,  stat- 
ing that  to  be  bis  sole  cause  of  action.  For  a 
complete  understanding  of  what  Is  said  bwe, 
see  the  case,  infra,  Y.  a,  2. 

2.  When  not  made  in  good  fiUth, 

Casea  seem  to  have  arisen  In  which  affirm- 
ative defenses  have  been  Inserted  in  an  answer 
or  plea  when  the  pleader  must  have  known,  or 
at  least  bad  good  reason  to  know,  tbat  thore 
was  not  evidence  to  sustein  them ;  but  they 
were  so  inserted  for  the  single  purpose  of  se- 
curing the  right  to  open  and  close.  It  Is  be- 
lieved that  such  attempts  have  Invariably  been 
revealed,  and,  witti  the  exception  of  the  flrat 
of  the  following  cases,  frustrated,  by  tbe  courts 
by  denying  the  apparent  right  to  which  tbe 
party  tbus  pleading  would  have  been  entitled 
bad  the  affirmative  averment  been  made  In 
good  faith: 

Where,  In  an  action  for  assault  and  battery, 
the  defendant  pleaded  eon  aetautt  demesne,  but 
did  not  produce  any  evidence  to  prove  on  as- 
sault upon  him  by  the  plaintiff,  he  was  nerer- 
theless  entitled  to  open  and  conclude.  Golds* 
berry  v.  Stutevllle,  3  Bibb,  345.  In  tblB  coae 
the  court  said ;  "It  la  true,  as  was  alleged 
Id  the  argument  tbat  tbe  defendant  may,  and 
ofteu  will.  Hie  an  affirmative  plea  for  the  mere 
purpose  of  giving  to  himself  the  right  to  open 
and  conclude,  knowing  at  the  same  time  tbat  tbe 
plea  cannot  be  supported  by  evidence.  This 
circumstance,  however,  does  not  appear  to  fur- 
olsb  a  solid  objection  to  the  rule.  The  rl^t 
to  open  aud  conclude  must  belong  either  to  tbe 
plaintiff  or  defendant;  and,  the  law  knowing 
no  partiality  for  eltber  of  them.  In  legal  es- 
timation it  must  be  a  matter  of  Indifference 
to  which  party  the  attitude  of  the  cause  gives 
the  right  If,  therefore,  the  defendant  can, 
by  panning  a  legal  course,  plara  the  cauM  in 
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■och  an  attitude  as  to  acquire  the  right,  he 
ooght  not  to  be  deprived  of  Its  exercise." 

The  conclusion  Is  a  ridiculous  one,  and,  as 
will  be  seen,  It  was  afterwards  overruled  by  the 
same  court  See  Kentucky  cases  Immediately 
toUowlnK. 

Where  the  isaue  formed  was  made  upon  the 
plea  of  paymeat,  If  the  defendant  glvea  any  ev- 
idence conducing  to  auataln  the  plea  or  issue 
on  his  part,  the  court  should  allow  his  coun- 
sel to  open  and  conclude  the  argument  Davlese 
T.  Arbockle,  1  Dana,  S2S.  In  this  caae  the 
court  said  that,  when  tiie  defendant  glvea  no 
evidence  In  support  of  hia  aOrmatlve  plea  there 
la  no  reason  for  allowing  him  to  open  and  con- 
clude the  argument,  as  the  false  pleading  of  the 
party  ought  never  to  be  the  means  of  securing 
to  him  an  advantage,  and  referring  to  Oolda- 
berry  t.  BtutevlUe,  8  Bibb,  84B,  said  that  It 
vras  not  Inclined  to  go  to  the  extreme  decided 
In  that  case. 

While  In  an  action  indebitatus  aatumpait  the 
fwaeral  plea  of  non  astumpatt  Is,  In  modem  prac- 
tice, so  comprebeoalve  that  the  fact  of  pay- 
ment may  be  proved,  it  does  not  follow  that 
the  plea  of  payment  amounts  to  the  general 
iBsoe,  or  that  It  Is  Inadmiasible ;  but  It  Is  not 
by  the  mere  filing  of  such  a  plea,  but  by  the  in- 
troduction also  of  such  proof  as  shows  it  not 
to  be  a  mere  sham  plea,  that  the  defendant 
acquires  the  right  of  opening  and  closing. 
Wbeatly  t.  Pbelps,  8  Dana,  80S. 

In  an  action  for  a  battery  upon  a  slave  of 
the  plaintiff  where  the  plea  was  won  ataault, 
and  the  defendant  made  no  proof  that  there 
had  bem  anything  like  the  diadow  of  joatlfl- 
catlon.  he  waa  held  not  to  be  entitled  to  open 
and  conclude  the  argument  before  the  Jury, 
the  court  baving,  In  the  exercise  of  a  sound 
Judicial  discretion,  withheld  from  him  an  ad- 
vantage  sought  Improperly  perrertlng  tha 
technical  right  of  defense  by  a  legal  plea. 
Tan  Zant  v.  Jones,  3  Dana,  464. 

This  case  would  seem  expressly  to  overrole 
Goldsberry  v.  Stutevllle,  3  Bibb,  345,  vupro. 

A  defendant,  by  failing  or  refusing  to  Intro- 
dnee  any  evidence,  in  the  proper  order.  In  sup- 
port of  his  affirmative,  may  waive  hie  prece- 
dence in  the  argument;  or,  If  It  clearly  appears 
that  he  pleaded  affirmatively,  for  the  sole 
purpose  of  gaining  an  unJuBt  advantage  in  the 
argument,  the  priority  to  which  be  might  oth- 
erwise be  entitled  may  be  denied.  Bodoaaky  r. 
SfeGae.  4  J.  J.  Uarsh.  26T.  The  court  stated 
that  In  this  case  there  was  not  even  the  sem- 
blance of  JustlOcation.  That  the  aflBrmatlve 
plea  was  Bled  for  an  improper  purpose.  'Thtt 
the  drealt  Judge,  therefore,  had  a  rlgbt  to  re- 
buke the  party  so  pleading,  and  withhold  from 
him  the  undue  advantage  which  be  was  seek- 
ing. 

In  an  action  of  aasampeit  for  money  loaned, 
where  pleas  of  non  attumpsit  and  payment  were 
filed,  and  also  a  plea  of  the  statute  of  limita- 
tions, a  demurrer  to  which  latter  was  sus- 
tained; and  a  large  mass  of  testimony  was  In- 
troduced by  plaintiff  to  support  her  cause  of 
action,  controverted  hy  the  general  Issue;  and 
thereafter  ^e  plea  of  general  Issue  waa  with- 
drawn by  the  defendant,  manifestly  for 
the  purpose  of  obtaining  the  supposed 
advantages  of  opening  and  closing  the  argu- 
ment,— the  ectlon  of  the  trial  court  In  refus- 
ing sadi  (qwning  and  closing  to  Uie  defenAuit 
wlil  not  be  condemned  as  an  abuse  of  dis- 
cretion. Perkins  v.  Ouy,  66  Hiss.  16S,  30  Am. 
Bep.  610. 

In  an  action  for  assault  and  battery,  where 
file  defendant  pleaded  the  general  Issue,  and 
In  a  second  plea  son  ettault  demesne,  and  the 
usual  replication  was  Interposed  \ij  the  plain- 
tiff, and  the  defendant's  counsel  was  awarded 
ei  L.  R.  A. 


the  right  to  open  the  case,  and,  after  he  had 
called  and  examiued  several  witnesses.  It  ap- 
peared from  their  teBtlmony  that  defendant  him- 
self first  commenced  the  assault,  the  plaintiff's 
counsel  has  the  rlgbt  to  conclude  before  the 
Jury.  Coleman  v.  Ilagerman.  S  N.  Y.  City  Hall 
Kec.  03.  In  this  caae  the  court  said  It  would 
be  an  utter  pervendon  of  justice  to  suffer 
the  defendant  to  deprive  the  plalntllC  of  that 
which  1b  considered  an  Important  advantage- 
OD  the  trial,  by  interposing  a  plea,  the  alle- 
gation of  which  Is  expressly  negatived  by  all 
the  testimony. 

A  denial  contained  In  an  answer  that  the 
agreement  set  forth  in  the  complaint  was  a 
truthful  and  accurate  copy  of  the  original 
contract  raises  no  issue;  but  It  does  not  He 
witb  the  defendants  to  claim  that  this  war 
so,  where  the  court  took  the  defendants'  ac- 
tion In  InterpoBlng  It  to  have  been  In  good  faith, 
accepted  their  claim  that  the  matter  set  forth 
conatltuted  a  good  defense,  and  proceeded  with 
the  trial  accordingly ;  and  a  denial  of  their 
right  to  open  the  case  to  the  Jury  is  cor- 
rect. Boehm  v.  Lies,  28  Jones  *  8.  438,  19 
N.  Y.  Supp.  677. 

In  an  action  of  trespass  guure  clatutim  fregit 
the  defendant  bad  pleaded  not  guilty  wltb 
leave  to  give  title  In  evidence.  Shortly  be- 
fore the  trial  the  defendant  aaked  leave  to  al- 
ter the  plea,  by  withdrawing  the  plea  of  not 
gull^,  with  Isave,  etc.,  and  subMltuttng  In- 
stead thereof  the  plea  of  Hberum  tenemenfum,- 
wbicb  tbe  court  refused.  It  waa  beld  that 
the  rejection  of  the  application  was  proper. 
That  the  alteration  did  not  give  to  the  de- 
fendant any  substantial  merltorlona  advantage ; 
that  he  could  have  given  the  same  evidence  on 
the  first  plea,  as  the  one  desired  to  be  substi- 
tuted; It  would  give  blm  the  beneSt  of  a  re- 
ply,— the  last  word, — and  nothing  more;  anA 
that  this  has  constantly  been  refused.  Weld- 
man  V.  Kobe,  1^  Serg.  ft  R.  17. 

The  rlgbt  of  tbe  defendant  to  change  his 
plea  Is  not  limited  by  anything  but  the  dis- 
cretion of  the  court,  and  by  that  be  is  held 
merely  to  good  faltb. 

In  Hartman  v.  Keystone  Ins.  Co.  21  Pa. 
400,  It  waa  alleged,  and  the  court  said  with 
some  reason,  that  an  amendment  was  made  t» 
give  the  defendant  the  right  of  addressing  tbe 
Jury  In  conclusion.  The  court  held  that  if 
It  was,  and  the  trial  court  discovered  It  In 
time,  tbe  purpose  should  have  been  defeated 
and  the  conclusion  given  to  the  plalntlC. 

h.  AdmlttUm  im  mnrd. 

There  aeema  to  be  a  diversity  of  opinion 
among  the  courts  as  to  whether  there  can, 
strictly  speaking,  be  an  admission  on  the  rec- 
ord which  Is  not  included  in  the  pleadings. 
Some,  however,  seem  to  think  that  such  m 
thing  can  obtain ;  and  such  cases  as  look  that 
way  are  here  given.  The  Texas  cases,  ae  they 
refer  to  matters  of  requirement  and  effect,  are 
given  here  Instead  of  «upra.  III,  a,  1,  although 
they  are  made  under  rule  81  there  mentioned. 

In  an  action  against  a  railroad  company  for 
killing  and  Injuring  stock,  the  defendant  is 
entitled  to  begin  and  conclude  the  argument 
to  the  Jury  where  tbe  record  shows  that  tbe 
defendant  In  open  court  agreed  to  admit  that 
the  plaintiff's  horse  was  of  the  Talne,  and  that 
the  Injury  to  the  plaintiff's  mnia  was  the 
amount  claimed  by  the  plaintiff,  and  that  the- 
horse  bad  been  killed  and  the  mule  Injured  by 
the  defendant's  train,  and,  without  objection, 
defendant  proceeded  to  pass  upon  the  Jury ;  and 
also  without  objection  from  the  plaintiff  or  his 
coimsel,  and  under  the  direction  of  the  conrt, 
defendant  proceeded  to  state  bis  cause  to  tiie 
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Jnrj,  mod  ths  plaintiff,  by  eonnwl,  itated  hla 
cauM  to  tbe  Jnry,  and  tbereupon  defendant, 
wltbont  objection  of  plaintiff,  and  under  tbe 
direction  of  tbe  court,  Introduced  Ita  proof, 
as,  tbe  defendant  bavln^  admitted  tbe  extent 
of  tbe  Injury,  had  no  proof  been  Introdaeed,  the 
verdict  sboald  bare  been  for  tbe  plaintiff.  Aft- 
er tbe  defendant,  under  the  direction  of  tbe 
court  and  by  the  acquiescence  of  tbe  plaintiff, 
had  taken  tli«  InltlatlTe  In  ptsaing  npon  the 
Jury,  itatlng  the  case  and  Introducing  the  proof, 
there  should  not  have  been  a  "change  of  front" 
at  the  critical  moment  when  defendant  expected 
tbe  only  reward  for  Its  admission,  to  wit,  tbe 
rlg^t  to  open  and  eoaclnde  the  argomsnL  8b 
Louis  ft  8.  P.  B.  Co.  T.  Thomasoo,  S9  Ark. 
140.  26  8.  W.  698. 

Where  an  execution  has  been  levied  on  land, 
and  a  claimant  thereto  under  tbe  Ckorgla  prac- 
tice,— In  wbleh  an  issue  is  raised  by  his  sworn 
claim  to  tbe  property, — admits  tbe  possession 
of  the  property  to  Lave  been  in  the  defendant 
Id  the  execution,  he  cannot  disprove  that  ad- 
mission, because  it  Is  a  solemn  admission  in 
iu^olo,  and  secures  tbe  rl^t  to  conclude  tbe 
argnment, — especially  an  Important  advantage 
In  a  case  Involving  Issues  of  fraod  or  no  fraud. 
SmIUi  V.  Wellborn,  7S  6a.  799. 

In  order  to  transfer  the  right  to  open  and 
conclude  from  the  plaintiff  to  tbe  defendant 
under  role  31,  tbe  admission  provided  for  in 
tbe  rule  must  be  entered  of  record,  and.  If 
tbe  defendant  falls  to  do  so,  the  burden  of 
proving  the  facts  therein  contained  and  tbe 
right  to  open  and  conclude  remain  with  tbe 
plaintiff.    Ayers  v.  Lancaster,  64  Tex.  806. 

In  an  action  in  which  an  attachment  had  been 
issued,  ud  th«  dsfMidant  had  replevied  ths 
goods  attached,  and  bad  filed  In  th»  cause,  be- 
fore the  trlBl  commenced,  an  admission  in  writ- 
ing that  plaintiff  had  a  good  cause  of  action  as 
set  forth  In  bis  petition,  except  so  far  as  It 
might  be  defeated,  in  whole  or  In  part,  by  the 
facts  stated  In  tba  defradant's  answer,  etc., 
which  admission  wss  entered  of  record.  It  was 
held  that  this  entitled  tbe  defendant  to  open 
and  conclude  the  evidence,  and  that  it  was  not 
necessary  for  the  sureties  on  the  defendant's 
replevy  bond  to  Join  in  such  admission.  Hunn 
V.  Uartln  (Tex.  App.)  15-  S.  W.  IW. 

These  two  eases  are,  of  course,  Instaness  of 
admission  on  tbe  record  nnder  eonrt  mis  81 
of  Texas,  mpra,  IIL  a,  1. 

Bes  Tsxas  caass  In  tupfw.  III.  a.  X. 

c  WKMrowoI  or  wnlvep  of  gmtral  IswA 

And  whether  such  an  admission  on  the  rec- 
ord can  be  effected  in  cases  where  the  de- 
fendant has  included  tbe  general  issue  In  his 
plea  or  answer,  by  permitting  him  to  withdraw 
the  genera]  Issue  and  thereby  secure  tbe  right 
to  open  and  close,  has  also  been  a  mooted  ques- 
tion ;  and  tbe  cases  on  both  sides  of  It  are 
here  given.  Some  of  tbe  decisions  seem  to  In- 
dicate that  tbe  manner  In  which  It  Is  done  af- 
fects the  right ;  and  that,  while  an  oral  admls- 
slou  of  tbe  fact  alleged  by  the  plaintiff  and  de- 
nied by  tbe  general  issue  will  not  avail  to 
secure  tbe  right,— tbe  eliminating  of  tbe  gen- 
eral issue  from  tba  case  by  amendment  or  strik- 
ing It  out  will  accomplish  It  Lake  Ontario 
Nat  Bank  v.  Judson,  122  N.  Y.  278,  25  N.  &. 
867. 

In  Jackson  v.  Winchester,  4  Dall.  206,  1 
Ih  ed.  802,  tbe  Issues  were  Joined  on  pleas  of 
mm  attumptit  and  payment  When  the  Jury 
were  about  to  he  Impaneled,  tbe  defendant's 
counsel  moved  to  strike  out  tbe  plea  of  non 
aanimpait,  by  which  (leaving  only  tbe  affirm- 
ative plea  of  payment)  he  would  be  entitled 
to  tbe  conclusion,  In  addressing  tbe  Jury,  to 
«1  L.  R.  A. 


which  tbe  plalntilTB  counsel  objected.  Tbe 
court  refused  to  allow  the  plea  of  non  assvmjH 
ttt  to  be  struck  off. 

IQ  an  action  of  trespass  ds  J>oni«  atportatta 
tbe  defendant  pleaded  tbe  general  Issue,  and 
filed  a  brief  statement  alleging  that  as  an 
officer,  he  attached  tbe  goods  as  tbe  property 
of  a  stranger.  It  was  held  that  the  plaintiff 
was  entitled  to  the  opening  and  closing  ar- 
gument before  tiie  Jnry,  notwitbstuding  ths 
defendant  admitted  at  the  outset  that  the  prop- 
ery  was  once  in  tbe  plaintiff,  and  assumed 
the  burden  of  proving  a  transfer  to  such  stran- 
ger. In  this  ease,  the  court  said :  "In  all  such 
eases,  however.  If  the  defendant  pleads  the 
genera!  Issue  also,  the  right  of  reply  bas  been 
accorded  to  the  plaintiff,  even  If  on  trial  the 
defendant  waives  any  proof  on  the  part  of 
tbe  plaintiff  to  maintain  that  Issue."  Ayer 
V.  Austin,  6  Pl*^.  226. 

This  was  previous  to  the  adoption  of  tbe 
rule  giving  tbe  right  to  open  and  close  arbi- 
trarily to  tbe  plaintiff.    See  aupra.  III.  a,  1. 

Where  to  a  declaration  in  assumpsit  the  de- 
fendant pleaded,  first  the  general  issue,  and 
second,  usury.  It  Is  proper  for  the  court  on 
tbe  trial  to  permit  tbe  defendant,  npon  re- 
quest to  withdraw  tbe  plea  of  the  general  Issne, 
and  to  open  and  close  the  ease  to  tbe  Jury. 
Harvey  v.  Elllthorpe,  20  111.  41B. 

In  an  action  of  assumpsit  on  a  promissory 
note  where  the  defendant  pleaded  ths  general 
Issns  and  six  spteial  pleas,  and.  before  ths 
commencement  of  ths  trial,  withdrew  tbe  plea 
of  general  Issue  and  tbe  last  special  plea,  and 
thereafter,  and  before  tbe  trial  began,  claimed 
the  right  to  open  and  dose  the  case,  and  this 
right  was  accorded  to  him  by  tbe  court.  It 
was  held  that  he  conld  not,  after  verdict  and 
Judgment  for  the  plaintiff,  complain  that  ths 
court  instructed  tba  Jnry  that  tbe  burden  was 
upon  him.  Bemls  v.  Horner,  166  III.  847.  46 
N.  B.  277. 

In  Illinois  it  bas  been  held  that  where  the 
defendant  pleads  tbe  general  issue  together 
with  an  afflrmative  plea,  and,  before  tbe  com- 
mencement of  the  trial,  withdraws  tbe  plea 
of  tbe  general  issue,  thereby  admitting  a  prima 
facie  case  lu  favor  of  tbe  plaintiff,  tbe  burden 
of  proof  rests  upon  him,  and  he  Is  entitled  to 
open  and  close. 

In  Ooets  V-  Bona,  66  III.  App.  78,  It  was  held 
that  the  mere  fact  that  tbe  general  Issue  was 
not  withdrawn  until  the  Jury  bad  been  dioaen 
would  not  prevait  the  party  holding  the  afflrm- 
atlve  ftom  opening  and  eloaing;  that  it  was 
wiUilb  the  dlaeretlon  of  the  court  to  permit 
this  whenever  during  the  trial  the  defendant 
assumes  the  aflirniatlve.  To  tbe  same  effect 
see  Gardner  v.  Glrtln,  69  111.  App.  422,  Affirmed 
In  169  IIL  40,  48  N.  B.  807. 

Under  the  Indiana  statute  providing  that 
In  an  action  before  a  Justice  of  the  peace  the 
general  issue  Is  always  presumed  in  favor  of 
tbe  defendant,  If  the  defendant  in  such  an  ac- 
tion pleads  only  afilrmative  defenses  be  may,  in 
wrlt^g  put  upon  tbe  record,  waive  tbe  general 
denial  put  In  by  statute,  and  Is  tben  entitled 
to  open  and  close  tbe  case.  Cross  v.  Pearson, 
17  Ind.  612 ;  Blackledge  v.  Pine,  28  Ind.  466. 

But  In  an  action  In  the  circuit  court  on  tbe 
trial  of  an  appeal  from  a  Justice's  court  the 
general  Issue  being  in  by  law  (In  this  casa 
there  was  no  waiver  of  such  Issue),  tbe  right 
devolves  upon  the  plaintiff  to  open  and  close 
the  case  on  tbe  trial.  Howard  v.  Cobb,  0  Ind. 
5 ;  Howard  v.  KisUng,  16  Ind.  88. 

To  the  same  effect  where  the  answer  waa 
payment.    Wright  v.  Abbott,  86  Ind.  164. 

It  bad  been  previously  held  In  an  action 
npon  a  promissory  note  commenced  In  a  Jus- 
tice's court.  In  which  the  plabiljtt  had  ludc- 
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ment  against  the  defendant,  on  appeal  to  the 
dreolt  court,  that  tbe  defendant,  bavlng  ad' 
mltted  the  execatlon  of  the  note,  waa  enti- 
tled to  open  and  conclude  the  caaie.  Klpible 
V.  Adair,  2  BlacU.  820. 

After  tiie  Jnvj  baa  been  awoin  It  la  not  a 
matter  of  rli^t  for  the  defendant  to  withdraw 
the  general  Issue  and  asflume  the  burden  of 
proof,  with  the  open  and  close  of  tbe  evl- 
denee  and  argoment  It  is  within  the  sound 
legal  discretion  of  the  court  to  permit  or  re- 
fuse this,  and  any  action  by  tbe  coart  In  such 
matter  will  not  be  error  In  an  ordlnarr  case. 
And  this  although.  If  the  application  had  been 
made  before  the  Jury  waa  sworn,  It  could 
have  been  demanded  as  a  matter  of  right,  and 
It  would  bare  been  error  for  the  court  to  re- 
fuse It    Mason  t.  Settx,  86  Ind.  516. 

In  an  action  against  stakeholders  for  moner 
deposited  with  them  upon  the,  result  of  an 
election,  where  the  first  paragra'ph  In  the  com- 
plaint was  for  money  had  and  received,  and 
the  aecond  set  out  facts  of  the  wager  between 
tbe  plaintiff  and  the  other  part?  to  It,  the  de- 
PMdt  of  the  money  with  tbe  defendants,  the 
notice  not  to  pay  over,  and  the  demand ;  and 
the  answer  professed  to  traverse  and  deny 
every  part  of  the  complaint  not  therein  con- 
fessed and  avoided,  and  did  not  confess  or 
avoid  the  all^tlon  In  the  complaint  of  no- 
tice, It  waa  error  to  permit  tbe  defendant  to 
withdraw  the  Orst  paragraph  of  the  answer, 
which  was  a  general  denlah,  and  thereupon  to 
open  and  close,  as,  the  notice  being  denied,  It 
was  incumbent  upon  tbe  plaintiff  to  prove  it, 
and  the  right  to  open  and  close  was  with  him. 
Barroughs  t.  Hunt,  13  Ind.  178. 

In  an  action  against  a  life  insurance  com- 
pany where  the  defendant  pleaded  non  atsump- 
Ht  and  several  special  pleas,  alleging  fraud 
and  miarepresentatlon,  breach  of  warranty  and 
concealment,  he  cannot,  by  withdrawing  the 
plea  of  the  general  issue  at  that  stage  of  the 
trial,  entitle  hlmBelf  to  the  opening  snd  con- 
clusion. Valley  Hat.  Life  Asso.  v.  Teewalt,  7d 
Va.  421.  See  UcDoogaii  v.  Walling,  18  Wash. 
80,  S2  Fac.  S80,  infra^  V.  b,  2. 

d.  Other  otfMiMfont. 

Bott)  in  Elngland  and  the  United  States  the 

courts  seem  to  be  divided  on  the  proposition 
that  tbe  admission  on  tbe  trial  of  the  facts 
necessary  for  the  plaintiff  to  establish  in  or- 
der to  succeed  will  operate  to  shift  the  bur- 
den of  proof,  and  give  the  defendant  tbe  right 
to  open  and  close,  the  same  as  If  such  admis- 
sion were  contained  In  the  pleadings,  or  oth- 
erwise made  upon  the  record. 

The  following  are  cases  relating  to  this  par- 
ticular subject: 

In  an  action  brought  on  an  Insurance  policy 
Issued  by  the  defendant,  In  favor  of  the  plain- 
tiff, defendant  on  tbe  trial  admitted  the  pri- 
ma facie  case  of  plaintiff,  and  on  such  admis- 
sion was  given  the  opening.  Merchants'  Life 
Asso.  T.  Treat,  1)8  111.  App.  59.  No  question 
of  the  correctness  of  this  decision  by  the  trial 
court  seems  to  have  been  made  by  the  plaintiff. 

Upon  the  trial  of  a  proceeding  upon  a  peti- 
tion for  dower  by  a  widow,  *  in  the  lands  of 
her  deceased  husband,  It  la  not  sufficient,  to 
change  the  relation  of  the  parties,  that  the  de- 
-  fendant  la  the  coarse  of  the  trial  offers  in 
evidence  a  release,  and  assomea  the  harden  of 
proving  Its  validity.  Kendrlck  v.  Ravens,  47 
Oa.  612. 

Upon  the  trial  of  an  action  against  a  rail- 
road company  for  killing  a  mule  belonging  to 
plaintiff,  where  tbe  defendant,  before  the  In- 
troduction of  any  evidence,  admitted  tbe  killing 
of  the  mute  at  the  time  and  place  alleged  la 
the  declaration,  and  that  the  male  was  of  the 
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value  alleged,  and  then  assumed  the  burden 
of  proof,  to  which  no  objection  was  made  by 
the  plaintiff,  the  latter  will  not,  after  the  close 
of  the  evidence,  be  entitled  to  the  opening  and 
conclaslon  of  the  argument  before  the  jury. 
Wlilln^iam  v.  Uacon  ft  B.  B.  Co.  118  Oa. 
874,  88  a  E.  848. 

Defendants,  after  a  plea  of  not  guilty  In  an 
action  of  ejectment,  where  the  plaintiffs  claimed 
under  a  title  from  the  state,  will  not,  by  ad- 
mitting on  the  trial  that  the  land  In  qassttan 
had  been  forfeited  to  the  state  for  taxes,  and 
that  plaintiffs  had  purchased  from  the  state, 
and  announcing  their  Intention  and  ability  to 
show  that  they  had  redeemed  tbe  land  within 
the  time  prescribed  by  law,  be  entitled  to  the 
right  to  open  and  conclude  the  argument 
Porter  v.  Still,  63  Miss.  S67. 

When  a  defendant  admits,  either  by  his  plead- 
ing, or  admissions,  made  before  the  Introduc- 
tion of  evidence  by  the  plaintiff,  that  the  ma- 
terial allegations  of  the  complaint  are  true, 
thus  obviating  the  necessity  of  making  any 
proof  to  sustain  the  complaint,  he  takes  upon 
himself  the  burden  of  the  issue,  and  is  en- 
titled to  open  and  dose.  Aurora  v.  Cobb,  21 
Ind.  492 ;  McCloi^  Davis,  8  Ind.  App.  190, 
S5  N.  E.  187. 

In  an  action  of  assumpsit  for  goods  sold  and 
delivered  and  plea  of  coverture,  It  the  plalntllt 
elects  to  begin,  he  must  go  Into  bis  whole  case ; 
but,  if  the  defendant  admits  the  whole  debt,  she 
is  entitled  to  begin.  Lacoo  v.  Bin^ns,  8 
Starkle,  178.  The  QDestlon  In  this  case  areas 
at  the  beginning  of  the  trial,  and  the  court  In- 
timated that,  as  the  plaintiff  bad  to  prove  the 
amount  of  the  damages,  his  counsel  was,  it  he 
elected  to  do  so,  entitled  to  begin.  The  defend- 
ant then  agreed  to  admit  that  the  goods  had 
been  delivered  to  the  amount  claimed,  and  was 
then  permitted  to  open  the  case  on  his  part. 
So  It  wonid  seem  that  the  holding  In  this  case 
was  that  an  admission  In  open  court  gave  the 
defendant  the  right  to  begin,  though  upon  the 
pleadings  she  was  not  entitled  to  It. 

In  an  action  of  ejectment  where  the  lessor  of 
the  plaintiff  claimed  as  the  heir  at  law,  and  the 
defendant  as  the  devisee,  of  the  person  last 
seised,  at  the  outset  of  the  cause  a  question 
arose  as  to  who  waa  entitled  to  the  general 
reply ;  and  tbe  court  decided  that,  If  the  plain- 
tiff proved  his  pedigree,  and  stopped,  and  the 
defendant  set  up  a  new  case,  which  the  plaintiff 
answered  by  evidence,  which  ultimately  went 
to  the  Jury,  the  defendant  should  have  tbe  gen- 
eral reply.  The  plaintiff  then  stated  his  pedl 
gree,  which  was  admitted.  Ooodtltls  e»  dem, 
Revett  V.  Braham,  4  T.  B.  487.  While  the 
court  held  in  this  case  that  the  plaintiff  might 
prove  his  pedigree  and  stop,  and  the  defendant 
would  then  be  entitled  to  tbe  general  reply,  yet 
the  right  to  reply  by  the  defendant  would  seem 
to  have  depended  on  the  general  admission, 
that,  but  for  the  will,  the  plaintiff  would  be  en- 
titled to  recover. 

In  Morris  v.  I^tan,  1  Moody  ft  B.  233,  after 
the  court  had  decided  that  tbe  plaintiff  should 
begin  nnlesB  the  damages  were  admitted,  the 
counsel  for  the  defendant  then  admitted  the 
damages,  and  began  for  the  defendant.  This 
would  Indicate  that  an  admission  at  the  trial 
oatsldo  of  the  pleadings  would  change  the  ilglit 
to  begin. 

Doe  eip  dem.  Smith  v.  Smart,  1  Moody  ft  B. 
476,  was  the  trial  of  an  action  of  ejectment  at 
nlgl  prlus.  The  defendant  claimed  the  rl^t 
to  begin.  H«  steted  that  he  claimed  tbe  prop- 
erty in  question  under  the  will  of  a  woman,  and 
he  admitted  that  tbe  lessor  of  tbe  plaintiff  was 
the  heir  ot  the  same  woman,  and  that  ebe  died 
seised.  This  was  resisted  on  the  ground  that, 
as  to  part  ot  the  property,  the  pUtlntlff  clalmad 

Digitized  by  Google 


1901. 


BSUNBWICK  ft  W.  R.  Go.  T.  WlOQINS. 


688 


as  assignee  of  an  oatstandln;  term,  asd  that 
lie  was  prepared  to  prove  the  assignment  whicta 
formed  the  plaintiff's  title  to  that  part  of  the 
property  Independent  of  the  will.  Oumey,  B., 
after  eonsaltlng  with  Patteson,  J.,  held  that 
th«  defendant  wai  entitled  to  begin. 

In  trespaaa  for  talcing  goods  the  defendant, 
without  pleading  the  general  Isane,  pleaded  that 
the  goods  were  taken  bj  him  as  a  constable  of 
a  parish  In  wblcb  the  hoase  of  the  plalntUt  was, 
as  a  distress  for  parochial  rates  assessed  on  the 
plaintiff  In  respect  of  that  honae  as  being  with- 
in the  parish,  and  the  reply  was  that  the  honse 
was  not  within  the  parish.  The  plaintiff  claimed 
the  right  to  begin  because  by  a  certain  statute, 
It  the  defendant  Is  a  constable,  it  Is  Imperative 
on  the  plaintiff  to  make  a  demand  of  a  copy  of 
the  warrant,  and  he  must  prove  such  demand. 
Upon  the  defendant  offering  to  admit  the  de- 
mandf  the  court  allowed  the  defendant  to  begin. 
Bnrrell  t.  Nicholson,  0  Car.  &  F.  202,  1  Moody 
ft  B.  304.  This  case  was  decided  Just  before 
the  announcement  of  the  rule  of  the  fifteen 
^dges  In  Carter  v.  Jones,  9  Car.  &  P.  64,  1 
Moody  &  R.  281,  tupra.  III.  b. 

In  an  action  of  covenant  to  pay  a  sum  certain 
and  the  premiums  on  certain  policies  assigned 
as  security,  where  the  defendant  pleaded  that 
the  deed  containing  the  covenant  was  a  mort- 
fitge,  and  that  part  of  the  consideration  was 
money  lost  by  the  defendant  to  the  plaintiff  on 
horae  racing,  and  the  defendant  offered  to  admit 
the  amount  of  the  plaintiff's  claim,  be  was  enti- 
tled to  begin.    HUI  v.  Fox,  1  Fost.  ft  F.  186. 

In  an  action  of  ejectment  by  an  heir  at  law 
against  a  devisee,  the  question  being  as  to  the 
sanity  of  the  testator,  the  defendant  admitted 
the  heirship  and  began.  Uartin  v.  Johnson,  1 
FoBt.  ft  V.  122. 

Bee  Smart  v.  Rayner,  6  Car.  ft  P.  721,  infra. 

y.  b,  3. 

In  an  action  of  ejectment,  where  the  peti- 
tion was  In  the  statutory  form,  and  the  answer 
a  general  denial,  the  defendant;  upon  admitting 
at  the  commencement  of  the  trial  that  the  plain- 
tiff held  the  record  title  to  the  premises,  was 
not  thereby  entitled  to  open  and  dose,  notwith- 
standing the  plaintiff's  counsel  had  stated  that 
he  did  not  care  to  insist  upon  a  Judgment  for 
damages  for  the  unlawful  holding  of  the  prem- 
ises, but  would  be  aatislled  with  a  Judgment  tor 
poBseislon.  Zwelbel  v.  Ifyers  (Neb.)  &S  N.  W. 
S&7. 

e.  Bevmtl  d€fMdant»,  ond  admU$ion  not  made 

bv  all. 

It  sometimes  happens,  where  tbere  are  two  or 
more  defendants,  that  some  of  them  either  ex- 
pressly or  Impliedly  admit  the  plaintiff's  case, 
■0  that  it  they,  alone,  were  defendants  they 
wonld  be  entitled  to  open  and  close ;  bnt  one 
or  more  codefendants  deny  some  portion  of  the 
plaintiff's  case,  so  as  to  entitle  the  latter,  as  to 
them,  to  open  and  close.  The  general  rule  is 
tliat  in  such  case  the  plaintiff  is  entitled  to  open 
and  close  as  against  all  the  defendants. 

In  an  action  against  two  defendants  where 
they  appear  and  answer  separately,  one  by  a 
general  denial  and  the  other  by  a  plea  In  con- 
fession and  avoidance,  the  open  and  close  be- 
long to  the  party  which  must  offer  evidence  In 
order  to  prevail,  and  the  plaintiff  has  that  right, 
as  proof  Is  necessary  to  be  made  on  his  part  In 
reference  to  an  issue  Joined  upon  his  complaint, 
or  In  reference  to  the  amount  of  his  recovery. 
Klrkpatrick  v.  Armstrong,  79  Ind.  384. 

Where  there  are  two  defendants,  one  of  whom 
pleads  the  general  denial,  and  the  other  only  a 
confession  and  avoidance,  the  plaintiff  has  the 
open  and  dose.  Clodfelter  Hnlett,  92  Ind. 
426, 
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Where  several  persons  were  sued  as  partners, 
and  some  of  them  did  not  deny  the  allegations 
of  the  complaint,  but  one  In  bis  answer  denied 
that  he  was  a  partner,  It  was  held  that  the 
burden  was  upon  the  plaintiffs,  and  that  tber 
were  entitled  to  the  concluding  argument.  Lteb 
V.  Craddock,  87  Ky.  526,  B  8.  W.  888. 

In  Simons  v.  Pearson,  22  Ey.  L.  Bep.  1707, 
61  S.  W.  259,  which  was  an  action  for  libel  fOr 
the  publication  of  an  article  reflecting  on  the 
offldal  conduct  of  the  plaintiff.  In  whlcb  one 
defendant  admitted  the  publication  and  averreff 
Its  tmtb  as  justification,  and  the  other  denied 
having  published  the  article,  or  being  In  any 
way  connected  with  it,  the  only  error  com- 
plained of  was  in  refusing  to  award  the  de- 
fendant, who  admitted  the  publication  as  Jniiti- 
Qed,  the  harden  of  proof  and  the  closing*  argu- 
ment to  the  Jury.,  it  was  held  that,  under  the^ 
peculiar  circumstances  of  the  two  pleas,  the- 
regulation  of  the  burden  rested  in  the  sound 
discretion  of  the  court  Inasmnch  as  nearly 
all  of  the  authorities  hold  that,  where  there  Is 
anything  for  the  plaintiff  to  prove  on  the  trial 
of  an  action,  he  retains  the  burden  of  proof,  and 
tbet^fore  the  right  to  open  and  close,  there  Iv 
some  doubt  whether  the  court  had  any  more- 
discretion  than  in  a  case  where  all  the  defend- 
ants denied  some  allegation  of  the  declaratloit 
or  complaint  Plaintiff  was  obliged  In  this  ease 
to  prove  the  publication  as  to  the  one  defend- 
ant, and  without  such  proof  the  judgment  must 
have  gone  against  him,  and  under  the  test  so 
frequently  mentioned,  that  would  cause  the 
burden  of  proqf  to  rest  upon  him  and  give  falm 
the  rl^t  to  begin. 

In  an  action  upon  a  promissory  note  against 
a  number  of  defendants,  where  several  filed 
separate  answers  denying  various  allegations  of 
the  complaint,  and  another  defendant,  by  an 
amended  answer,  made  tbe  same  denials,  and 
then  alleged  a  purely  affirmative  defense,  and 
afterward  offered  to  withdraw  that  part  of 
his  answer  containing  tbe  denials,  so  that  ho 
might  have  the  opening  and  conclusion  before 
the  Jury,  be  Is  not  entitled  to  such,  as  the  sep- 
arate answers  of  the  other  defendants,  contain- 
ing the  denials,  gave  the  plaintiff  the  right  t» 
open  and  conclude.  Boatmen's  Sav.  Inst.  V. 
Forbes,  52  Mo.  201. 

Where,  In  an  equity  action  brought  against 
four  defendants,  tbere  was  no  demurrer  tor 
misjoinder  and  tbe  detmdants  elected  to  go  to 
trial  as  Joint  debtors  and  Jointly  resist  the 
plaintiff's  recovery,  and  one  of  tbe  defendants 
on  the  trial  did  not  introduce  any  evidence, 
this  would  not  entitle  him  to  open  and  con- 
clude ;  the  other  defendants  having  lntrodu<^ 
evidence,  plaintiff  bad  that  right.  King  v.  King, 
37  Ga.  203. 

t.  When  defendant  introduotu  no  evidmoe. 

In  England  and  some  of  the  states  ths  rule 
provides  that,  where  tbe  defendant  introduces 
no  evidence,  that  fact  will  operate  to  give  him 
tbe  right  to  open  and  close.  None  of  the  cases 
give,  In  terms,  a  reason  for  this ;  bnt  it  would 
seem  that  It  must  be  upon  the  principle  tbMt, 
by  not  offering  evidence,  the  defendant  virtually 
admits  tbe  plaintiff's  case. 

In  an  action  of  debt  on  a  statute  against 
bribery  at  elections,  tbe  defendant  called  no 
witnesses,  but  had  pat  In  a  record  ot  conviction 
of  one  of  tbe  plaintiffs  witnesses  for  perjury 
and  tbe  counsel  for  the  plaintiff  claimed  that 
tbat  introduced  new  matter  of  fact  into  the 
cause,  requiring  an  answer  and  observations  of 
counsel ;  but  the  court  held  that  the  discussion 
of  the  competency  of  tlie  witnesses  Introdneed 
by  tbe  production  ot  tbe  record  was  merely  col- 
lateral to  the  Issue  botwsra  tbe  parties,  which 
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termhiated  on  the  eonrt'i  havUig  orerruled  the 
abjection,  and  that  the  plaintiff  waa  not  enti- 
tled to  the  reply.    Dorer  t.  Uaeetaer,  5  Bap. 

Defendants  coon  Bel  having  opened  the  facts, 
to  prove  which  no  witness  waa  called,  plalntlfTe 
counsel  Insisted  on  the  rigbt  of  reply.  It  waa 
held  that  if  the  defendant's  counsel  refused  to 
call  a  witness  to  establish  the  facts  which  be 
had  undertaken  to  establish,  the  judge  might, 
In  his  discretion,  permit  a  reply,  but,  aa  to  the 
strict  right,  the  practice  was  clearly  against 
It  Crerar  t.  Sodo,  Woody  &  H.  8S,  8  Car.  & 
P.  10. 

In  an  aethm  tor  taking  ezcesslTe  dlatress,  at 
the  close  of  the  plalntlfTs  case  the  defendant's 
counsel  addressed  the  jury,  but  Introduced  no 
€Tldente.  It  waa  held  that  the  plaintiff  was 
not  mtltled  to  repljr.  Uarver  v.  MlteheU,  2 
Ifoody  ft  B.  866. 

In  Hoore  v.  Carey  (Oa.)  42  8.  B.  268,  the 
court  said  that  It  bad  been  the  practice  for 
more  tban  forty  years,  In  Oeorgla,  for  the  de- 
fendant to  take  tbe  opening  and  conclusion  of 
the  argument  when  he  Introduced  no  evidence, 
and  the  legality  of  this  practice  bad  never  be- 
fore been  brought  In  question.  And  that,  thin 
being  BO,  without  reference  to  what  waa  the 
origin  of  the  practice,  or  whether  the  practice 
was  founded  upon  sound  reasons  or  not,  the 
court  would  not  now  disturb  that  which  had 
been  uniform  inractlce  for  more  than  half  a  cen- 
tury, vbich  had  been  expressly  recognized  by 
the  genera]  assembly  more  than  atty  years  ago, 
and  which  had  been  allowed  to  prevail,  both  by 
the  bench  and  bar,  during  that  period  of  time. 

In  Baat  Tennessee,  T.  ft  O.  R.  Oo.  t.  Fleet- 
wood, 90  Oa.  28,  IS  8.  B.  778,  whidi  was  an 
action  against  the  defendant  for  the  assaulting 
and  Insulting  of  plaintiff  while  a  passenger,  by 
tbe  conductor  of  the  defendant,  defendant's 
coonsel,  before  offering  tbe  conductor  as  a  ttlt- 
ness,  asked  the  court  to  rule  whether  such  wit- 
nem  would  be  permitted  to  testify  to  certain 
facts,  as  counsel  did  not  wish  to  loss  the  con- 
clusion In  the  argument  by  offering  him  as  a 
witness  unless  the  testimony  would  be  per- 
mitted. Tbe  court  refused  to  rule  on  tbe  ques- 
tion till  the  witness  waa  Introdneed  and  sworn, 
stating  that.  If  tb«  questicma  wars  not  allowed, 
the  defenduif 8  counsel  wonld  be  entitled  to 
the  conclusion.  The  questions  were  propounded 
to  him  when  the  court  repelled  the  testimony 
eougbt  to  be  elldted.  as  stated.  Tht  defendant 
Chen  proposed  to  withdraw  the  witness  and  his 
testimony,  and  claimed  the  ccmelualon ;  but,  up- 
on motion  of  plaintiff,  the  court  refused  to  al- 
low this,  for  the  reason  that  the  witness  bad 
testified,  in  answer  to  the  question  of  defend- 
ant's counsel,  "If  plaintiff  did  not  hand  him  his 
fare  In  a  contemptuous  manner,"  that  "he  did, 
and  he  caught  bis  eyes,  and  that  he  saw  a  sneer 
oo  his  face."    The  judgment  was  affirmed. 

Where,  in  an  action  of  assumpsit  with  the 
plea  of  general  Issue,  the  defendants,  la  order 
to  prove  part  payment,  relied  upon  the  particu- 
lars of  demand,  which  bad  been  given  under  a 
judge's  order,  and  In  wbidi  tbe  plaintiff  bad 
given  the  defendants  credit  for  certain  aums 
paid,  such  admission  on  tbe  part  of  the  plain- 
tiff necessitates  proof  of  the  handwriting  of  the 
plaintiff's  attorney,  aa  It  Is  an  admission  re- 
quiring proof,  as  <rtber  admlMlons  di^  and  tbe 
plaintiff's  counsel  Is  entitled  to  reply.  Bymer 
V.  Cook,  Uoody  ft  M.  86,  note. 

(.  TftM  for  makinv  admfosfon  or  requMt  to 
open  and  oIom. 

Where  an  offer  to  the  effect  that,  if  the  plain- 
tiff itionld  recover  judgment  on  the  note  In  salt, 
h«  should  bs  entitled  to  recover  the  anjount  of 
the  attomay't  fesa  demanded  In  the  complaint, 
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la  not  made  nntlt  the  trial  has  commenced.  It 
will  not  operate  to  change  the  burden  of  proof 
so  as  to  deprive  tbe  plaintiff  of  tbe  right  to 
open  and  close.  Boyd  T.  Smith,  15  Ind.  App. 
824,  43  N.  E.  1056. 

In  order  to  entitle  th^  defendant  in  a  civtl 
action,  arising  em  ooniractit,  to  the  opening  and 
conclusion  of  tbe  argument  before  the  Jury  by 
virtue  of  an  admission  that  the  plaintiff  has  a 
prima  facie  right  to  recover,  the  defendant 
must,  before  the  Introduction  of  any  evidence, 
admit  facts  authorizing,  without  further  proo^ 
a  verdict  In  the  plaintiff's  favor  for  the  amonnt 
claimed  In  tbe  declaration.  It  Is  too  late  after 
tbe  plaintiff  has  made  out  a  prima  facie  case 
for  the  defendant  to  make  any  admission  which 
will  deprive  the  plaintiff  of  the  right  to  open 
and  conclode.  The  general  rule  Is  that  the  or- 
der of  argument  tollows  tht  burden  of  proof; 
and  whoever  opens  the  case  with  the  evidence. 
If  he  has  the  right  so  to  open,  has  the  same 
rigbt  In  tbe  argument  Abel  v.  Jarratt  ft  Co., 
100  Oa.  732,  28  8.  B.  468,  Citing  McKibbon  V. 
Folds,  88  Oa.  236 :  and  Dlstingalablng  UeCalla 
V.  American  Freehold  Land  Ifortg.  Ca  00  Oa. 
113.  16  8.  E.  68T. 

To  the  same  effect,  Massengale  v.  Pounds,  100 
Oa.  770,  28  8.  B.  SIO ;  Cook  v.  Coffey,  103  Oa. 
384,  SO  8.  B.  27 ;  Central  B.  Co.  v.  Morgan,  110 
Oa.  108,  35  8.  B.  346. 

Even  if  an  answer  to  a  petition  admits  suf- 
ficient faces  to  entitle  the  plaintiff  prima  facie 
to  a  recovery.  It  is  not  erroneous  to  refuse  to  al- 
low the  defendant  to  opeq  and  conclude  the  ar- 
gument, when  no  requesc  to  do  so  Is  presented 
until  after  the  test>"<u)ny  oa  both  sides  has  been 
closed.  Southern  b.  Co.  v.  Gresban,  114  Ga. 
183,  30  8.  B.  883. 

T.  Bmtent  and  eksnurtsr  of  a^mittton. 

In  nearly  every  action  or  proceeding  In  which 
the  subject  under  cooslderatlon  la  discussed  the 
question  arises,  as  to  whether  the  admission, 
the  effect  of  which  Is  claimed  to  ahift  the  bar- 
den  of  proof  and  the  Incident  right  to  open  and 
close.  Is  sufficient,  in  form  and  substance,  to  ac- 
complish what  Is  sought  in  making  It  What 
will  bring  It  about  In  a  given  case  generally  de- 
peitds  opon  the  particular  circumstances  of  that 
case;  and,  while  there  are  a  few  cases  which 
are  In  the  main  identical,  as  to  these.  It  will 
be  found  that  In  most  Instances  each  Individual 
case  stands  on  iu  own  feet  And  the  matter 
la  not  rendered  less  complicated  by  the  Injectloa 
of  local  rales  and  statutes. 

a.  VAes  odsilufafi  esprsMly  swula. 

1.  A.mnnp*it  ffeneroHp, 

In  an  action  of  attachment  against  tbe  de- 
fendant on  the  ground  that  he  had  disposed 
his  properly  with  the  fraudulent  Intent  to 
cheat  binder,  and  delay  his  creditors,  where  a 
third  party  Interpleads  claiming  tbe  goods  by 
purchase  from  the  defendant  and  tbe  plaintiff 
dies  an  answer  to  the  Interplea  admitting  the 
sale  by  defendant  to  interpleader,  and  the  de- 
livery to  the  latter  of  tbe  possession  of  tha 
goods  sold,  as  alleged  in  the  Interplea  prevfams 
to  tht  Issuance  of  tbe  writ  of  attachment ;  and 
that  the  property  was  so  In  the  poasesaiou  of 
the  Interpleader  when  the  writ  of  attechment 
was  served  by  tbe  sheriff ;  bot  alleging  that  said 
sale  and  tianster  was  wlthont  eonslderatloa 
and  for  tbe  purpose  of  eihaatlng  and  defraud* 
Ing  the  defendant's  creditors,  and  of  hindering 
and  delaying  tbem  in  the  collection  of  their 
debts, — the  plaintiff  Is  entitled  to  assume  the 
burden  of  proof,  and  to  open  and  conclude  tbe 
argument.  Mansur  &  T.  Implement  Oo.  T. 
Davis,  61  Ark.  627,  83  8.  W.  1074. 
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The  defeadast  la  entitled  to  open  and  con- 
clude his  case  Id  ao  action  of  assumpsit,  where 
he  admits  the  account  of  the  plaintiff,  and 
pleada  payment    Hnddle  t.  Hartlo,  H  IIL  268. 

In  an  action  for  medical  attendance  to  the 
slaves  of  the  defendant,  the  answer  admitted 
that  the  services  were  rendered  as  stated  In  the 
petition,  and  that  the  charges  were  the  usual 
charges  for  such  services ;  but  alleged  that,  by 
reason  of  the  unabllful  and  negligent  treatment 
of  the  plaintiff  said  slaves  had  died,  and  prayed 
Judgment  against  the  plaintiff  for  their  value. 
Upon  the  trial  defendant  claimed  the  right  to 
open  and  conclude  the  case,  but  his  claim  was 
'Overruled.  It  was  held  that  the  admission  of 
the  defendant  was  so  quallQed  as  to  avoid  ad- 
mitting the  plaintiff's  cause  of  action  as  set 
out  In  the  petition,  and  that,  without  that,  he 
could  not  rightfully  claim  the  opening  and  con- 
clusion.   Graham  v.  Oautler,  21  Tez.  112. 

This  Is  all  that  is  said  by  the  court  in  de- 
ciding thlB  qnesUoD,  the  report  dealing  mainly 
with  the  merltfl  of  the  afflrmative  defenae.  It 
la  a  little  difficult  to  understand  how,  when 
the  answer  admitted  the  services,  and  that  the 
charges  for  the  same  were  correct  as  stated 
in  the  petition,  the  refuni  to  allow  the  defend- 
ant to  open  and  conclude  the  case  was  sus- 
tained. The  whole  Issue  was  upon  the  unskil- 
ful and  negligent  treatment  of  the  slaves  by 
the  plaintiff,  and,  had  that  defense  not  been 
Interposed,  there  is  no  question  but  what  the 
plaintiff  would  have  been  entitled  to  recover, 
and  recover  the  amount  that  he  claimed  In  his 
petition,  wlthoat  any  evidence  being  given  on 
cither  Bide;  and  It  teems  a  little  singular  for 
the  court  to  dispose  of  the  question  with  the 
remark  that  the  admission  of  defendant  was  so 
■qnallHed  aa  to  avoid  admitting  the  plaintiff's 
cause  of  action  as  set  out  In  Uie  petition. 

Plaintiff  brought  an  action  upon  an  account, 
and  Issued  and  levied  an  attachment  therein. 
The  defendant  pleaded  reconvention,  and  asked 
and  obtained  a  verdict  for  both  actual  and 
eiemplary  damages.  In  his  plea  be  bad  ad- 
mitted the  action  set  out  by  the  plaintiff,  and 
relied  upon  his  afflrmative  plea  of  reconvention. 
It  was  held  that  the  action  of  tba  trial  court 
In  allowing  him  the  opening  and  conclusion  in 
the  introduction  of  evidence  and  Id  argument 
upon  his  cross  action  was  correct.  Parka  v. 
Young,  75  Tex.  278.  li  S.  W.  &8«. 

The  defendant  Is  entitled  to  open  and  eloae 
the  case  in  on  action  before  a  justice  of  the 
peace,  where  there  was  an  oral  complaint  for 
the  amount  of  the  plaintiff's  claim,  which  by 
an  amended  answer  the  defendant  admitted  at 
that  amount  without  any  allegation  aa  to  the 
Interest,  and  then  set  forth  two  counterclaims, 
an  admission  of  the  Interest  not  being  neces- 
sary, as  the  failure  to  deny  the  allegation  of 
the  complaint  operated  as  an  admission ;  and, 
although  I  2891  of  the  Code  provides  that,  If 
the  defendant  falls  to  appear  and  answer  In  a 
Justice's  court,  the  plaintiff  cannot  recover 
without  proving  his  case,  this  provision  does 
not  apply  where  the  defendant  does  appear  and 
a&awer.  Harley  v.  Fitzgerald,  84  Hun,  805, 
■92  N.  Y.  Supp.  414. 

In  an  action  brought  to  recover  for  archi- 
tect's fees  and  the  superintending  of  a  build- 
ing for  the  defendant,  the  rendition  of  the 
serrlces  and  the  amount  of  the  plaintiff's  claim 
were  admitted  by  the  defendant,  who,  however, 
aet  up  by  way  of  defense  two  Items  of  Indebt- 
edness existing  in  favor  of  another  person 
against  the  plaintiff,  which,  prior  to  the  com- 
mencement of  the  action,  had  been  assigned  to 
the  defendant.  It  was  held  that  the  trial  court 
properly  ruled  that  the  defendant  held  the  af- 
firmative of  the  issue.  Bodlne  v.  Andrews,  47 
App.  DIv.  405,  62  N.  Y.  Supp.  886.  The  Judg- 
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ment,  however,  was  reversed  on  another  ground 
by  a  divided  court. 

In  an  action  of  tndebitatua  attumptit  for 
goods  sold  and  delivered,  and  on  an  account 
stated,  there  was  a  plea  In  abatement  that  the 
promises  were  made  by  the  defendant  and  an- 
other, Jointly,  and  not  by  the  defendant  alona 
The  defendant,  upon  admitting  that,  unless  he 
established  bis  plea,  the  plaintiff  was  entitled 
to  a  verdict  for  the  amount  of  all  the  goods 
mentioned  in  the  particulars,  was  allowed  to 
begin,  and,  upon  the  case  being  moved  in  the 
following  term,  the  court  approved  the  decision. 
Bonfleld  V.  Smith,  2  Moody  &  R.  S19. 

In  an  action  upon  a  Judgment  where  the 
Judgment  Is  admitted  to  have  been  rendered, 
bnt  the  defense  Ii  Uiat  the  conrt  in  which  it 
was  made  bad  no  Jurisdiction  to  render  It,  the 
burden  of  proof  Is  on  the  defendant,  and  he  Is 
required  first  to  produce  his  evidence ;  and  he 
aleo  hotda  the  aflirmative  In  the  argument.  This 
Is  because,  U  no  evidence  had  been  offered, 
plaintiff  would  have  been  entitled  to  Jndgment 
upon  the  pleading.  Lowe  v.  Lowe,  40  Iowa, 
222.  Bee  Oztoby  v.  Henley,  112  lows,  697,  84 
N.  W.  042,  infra,  V.  b,  1. 

2.  Atnmpaft  on  notet,  bill*  ef  esohonfre,  etoi 

Id  an  action  on  a  bill  or  note  and  a  common 
money  count,  apeeial  pleas  to  the  one,  and  never 
Indebted  to  the  other,  if  the  plaintiff  does  not 
undertake  to  prove  a  different  transaction  on 
the  latter  count,  the  defendant  Is  entitled  to  be- 
gin.   Oakeley  v.  Ooddeen,  2  Fost  &  P.  656. 

In  an  action  upon  promissory  notes,  where 
the  defendant,  while  admitting  the  execution  of 
the  notes  and  alleging  an  afflrmative  defense  of 
the  same,  also  denied  that  there  was  any  consid- 
eration for  the  notes,  and  the  plaintiff,  as  a 
consideration,  attempted  to  show  advances,  the 
defendant  ia  not  entitled  to  the  privilege  of 
opening  and  eloaiog  the  case,  as  the  plaintiff"! 
case  Is  not  admitted  In  Its  entirety.  Filby  t. 
Turner,  9  Colo.  App.  202,  47  Pac.  1087. 

Where  suit  was  brought  by  the  bolder  of  a 
promissory  note  payable  to  the  order  of  a  named 
person  and  Indorsed  by  the  imyee  In  blank,  and 
the  defendant  In  his  plea  admits  the  execution 
of  the  note  and  the  ownership  of  It  by  the 
plaintiff,  a  prima  facie  case  for  the  latter  Is 
made  ouL  The  burden  of  proof  to  establish  his 
defense  Is  upon  the  defendant,  and  consequently 
he  Is  entitled  to  open  and  conclude.  Montgom- 
ery Hunt,  08  Ga  4S8,  21  S.  B.  69,  Followed 
In  Levens  t.  Smith,  102  OS.  480,  81  8.  B.  104 ; 
Southern  Mut  BIdg.  &  L.  ASBO.  Perry,  108 
Ga  800,  30  S.  B.  658 ;  Dorough  v.  Johnson,  108 
Ga  812,  34  S.  E.  168. 

In  an  action  by  the  plaintiffs  upon  a  promis- 
sory note,  as  bearers  of  the  same,  against  three 
persons  as  Joint  makers,  only  one  of  whom  made 
defense,  his  admission  that  he  had  executed  the 
note  did  not  deprive  the  plaintiffs  of  their  right 
to  open  and  conclude  the  argument  In  order 
to  make  out  a  prims  facie  case  for  them,  there 
should  at  least  have  been  a  further  admission 
that  they  were  the  owners  of  the  note.  Dodd 
V.  Norman,  09  Ga.  S19,  25  S.  E.  660. 

In  a  suit  upon  a  note,  where  the  answer  ad- 
mitted the  execution  of  the  note  and  the  as- 
signment thereof  to  the  plaintiff,  and  alleged 
that  it  was  aaslgned  to  the  plaintiff  wlthoat 
coDBlderatlon,  and  that  he  had  no  title  or  inter- 
est In  the  note,  and  another  party  was  the  real 
party  In  Interest ;  that  the  sole  consideration  of 
the  note  was  land,  to  which  the  party  had  not 
and  never  bad,  title,  and  which  was  subject  to 
a  lien  fOr  the  purchase  money, — fht  defendant 
Is  entitled  to  open  and  close ;  as  In  such  case 
Ihe  state  of  the  pleadings  does  not  require  the 
plaintiff,  In  the  first  Instance,  to  produce  his 
note  In  evidence.    Shank  v.  Fleming,  9  lad. 
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189.  Bee  under  Indiana  atatate,  aupra.  III. 
a.  2. 

In  an  action  upon  a  promlaaory  note  contaln- 
ing  B  stipulation  for  a  reasonable  attorney's  fee, 
wbereln  the  complaint  demanded  a  certain  Bum 
alleged  to  be  reasonable,  an  admlsalon  by  the 
defendant,  for  the  purpose  of  obtaining  the 
rl^t  to  open  and  close  the  canae,  that  the  plain- 
tiff was  entitled  to  recoTcr  aa  an  attorney's  tee 
a  anm  bearing  the  same  proportion  to  the 
amount  otherwise  recovered  as  the  sum  de- 
manded bore  to  the  total  amount  of  the  note  on 
Its  face  at  the  commencement  of  the  action,  Is 
Inanffletoit  to  glre  blm  that  right.  Hyatt  t. 
Clementa,  05  Ind.  12.  The  court  cited  with  ap< 
proval,  and  claimed  to  follow.  Camp  v.  Brown, 
48  Ind.  5T3. 

In  an  action  agalnat  an  administrator  on  two 
notes  secured  by  chattel  mortgages  which  pro- 
vided for  reasonable  attorneys'  fees  an  admls- 
alon  by  the  defendant  of  the  correctneaa  of  the 
amonnt  of  the  attorneys*  fees  demanded  In  the 
claim  filed  agalnat  the  eetate  la  not  sufflclent  to 
give  him  the  right  to  open  and  close,  since  wbat 
feea  are  reasonable  depends  upon  the  services 
rendered,  and  a  demand  which  wonld  be  rea- 
■oaablfl  when  made  on  filing  the  claim  against 
the  estate  would  not  be  sufflclent  In  the 
event  the  claim  was  not  allowed  and  its  col- 
lection litigated,  and,  therefore,  plaintiff  la 
•ntltled  to  make  proof  of  the  attorneys'  fees 
wblcU  he  ahoold  recover  In  the  cose,  and,  nnttl 
defendant  made  an  admlaalon  aufflclently  broad 
to  cover  such  attomeya'  feea,  he  could  not  be 
entitled  to  the  open  and  close.  And,  an  admis- 
sion of  the  eiecution  of  the  notes  is  not  broad 
enough  to  relieve  plaintiff  from  Introducing  Id 
evidence  the  chattel  mortgages  given  to  secure 
the  notea.  McCloskey  v.  Davis,  8  Ind.  App.  190, 
86  N.  B.  187. 

Dnt  in  an  action  upon  two  promissory  notes 
where  the  answer  admitted  the  execution  of  the 
notea,  and  then  alleged  that  they  were  executed 
with  another  note  which  defendant  had  paid, 
the  whole  three  having  been  given  In  payment 
of  a  harvester  and  twine  binder,  and  alleged  a 
breach  of  warranty  in  regard  to  the  aame,  the 
defendant  la  entitled  to  open  and  close.  And 
this  right  Is  not  affected  by  the  fact  that  the 
notes  In  suit  provided  for  the  payment  of  at- 
tombs'  fees.  Inasmuch  as  such  provision  waa 
for  the  payment  of  10  per  cent,  and  no  evidence, 
therefore,  was  necessary  to  determine  the 
amount  the  plaintiff  would  be  entitled  to  re- 
cover. McCormIck  Harvesting  Mach.  Go.  v. 
Qray,  100  Ind.  286.    See  infra,  V.  a,  4. 

In  an  action  upon  promissory  notes  the  com- 
plaint alleged  that  tiie  notes  wer*  Stolen  by 
aiHne  person  unknown  to  plaintiff  and  came  Into 
posaesaion  of  defendant,  the  principal  on  the 
notta,  who  mutilated  them  by  tearing  therefrom 
bis  name  for  the  fraudulent  purpose  of  defeat- 
ing tha  collection  of  the  same.  Defendant  an- 
swered, admitting  the  execution  of  the  notes, 
denied  that  the  same  were  stolen,  and  alleged 
that  after  the  notes  became  due  he  paid  the 
same  to  plaintiff's  attoruey,  who  surrendered 
the  notea  to  him.  It  was  held  that,  under  the 
pleadings,  the  plaintiff  was  required  to  ahow 
ownership ;  that  the  wrongful  posaeaalon  of  the 
notes  by  the  defendant  was  a  material  avennent 
of  the  complaint,  and  the  burden  of  showing 
this  waa  upon  the  plaintiff,  and  he,  therefore, 
bad  the  right  to  open  and  close.  Myera  v.  Blnk- 
ley,  20  Ind.  App.  208,  69  N.  B.  333. 

In  Goodpaaler  v.  Vorls,  8  Iowa,  884,  74  Am. 
Dec.  818,  an  action  upon  a  promlaaory  note, 
the  defendants  answered  the  petition  admitting 
the  giving  of  the  note,  and  also  the  assignment 
of  It,  to  the  plaintiff  after  maturity  and  dis- 
honor, and  then  pleaded  a  aet-oR  of  a  claim  for 
damages  for  nonperformance  of  a  contract  to 
fnmlsb  and  set  np  a  circular  saw  In  the  steam 
81  L.  R.  A. 


mill  of  the  defendants.  It  waa  beld  that  tb» 
anawer  did  not  preaent  a  defenae,  nor  yet  an 
avoidance,  but  pleaded  a  aet-off,  which  is  in  the' 
nature  of  a  cross  action.  It  was  held,  further, 
that  this,  standing  alone,  would  give  them  the 
right  they  claimed  to  open  and  close,  but  that 
they  did  not  clearly  admit  the  plaintiff's  cause. 

Defendants  gave  their  promissory  note  to- 
plaintiff's  Inteatate,  and  tbls  action  was  brought 
by  the  plaintiff  as  administrator.  Tbe  defend- 
ants' answer  admitted  the  execution  of  thenote, 
but  claimed  an  accord  and  satisfaction  by  the 
raid  administrator  agreeing  to  receive  In  pay- 
ment  of  said  note  a  cwtaln  note  given  by  tbe 
deceased  to  a  third  party  and  by  him  assigned 
to  one  of  the  defendants ;  that  said  adminis- 
trator agreed  to  accept  aald  note,  and  had  re- 
ceived the  same  with  the  difference  In  money 
paid  by  the  other  defendant,  but  had  never  giv- 
en op  the  note  sued  on  as  he  bad  promlaed  to 
do  ;  and  claimed  that  they  were  entitled  to  have 
the  amount  of  the  note  thus  assigned  set  off 
agalnat  the  note  In  the  hands  of  tbe  plain- 
tiff. It  would  appear  from  what  the  court 
said  on  appeal  that  the  trial  court  had  given  to 
the  defendanto  the  opening  and  doatng  argu- 
ment, but  it  Is  not  shown  in  tbe  ease.  Tbe  su- 
preme court  said:  "We  are  not  prepared  to 
hold  that  there  was  error  In  the  ruling  of  Uie 
court  In  giving  to  the  defendants  the  opening 
and  closing  argument."  Woodward  v.  Laverty, 
14  Iowa.  381. 

In  an  action  on  a  note  for  the  purchase 
money  for  a  hotel  buslneas, — that  Is  to  say,  an 
interest  In  the  Arm  engaged  in  that  buelneas,— 
In  which  tbe  execution  of  tbe  note  waa  ad- 
mitted by  the  defendant,  and  false  representa- 
tions aa  to  the  amount  of  Indebtedness  of  the 
firm  was  relied  upon  as  a  defense,  it  was  held 
thai  defendant,  holding  the  burden  of  proof,  was 
entitled  to  make  the  closing  argument  to  tbe 
Jury,  and  that  It  was  error  to  deny  blm  tills 
right.  Fitch  V.  Parker,  20  Ky.  L.  842,  47 
S.  W.  627. 

In  an  action  upon  promissory  notes  the  de- 
fendant's answer  admitted  the  execution  of  the 
notes,  and  also  admitted  that  his  name  was 
signed  to  a  paper  which  the  court  held  pre- 
vented the  running  of  tbe  statute  of  limitations 
against  the  notes,  but  all^Kd  that  each  and 
every  allegation  and  averment  In  tha  petition 
contained,  not  expressly  admitted  to  be  true, 
was  untrue ;  and  he  denied  the  same  and  each 
and  every  of  them.  It  was  held  that  this  was 
evidently  done  to  place  the  burden  of  proof  up- 
on tbe  plaintiff  in  the  matter  of  the  allegations 
thus  denied,  and  that  the  ruling  of  tbe  court 
that  tbe  defendant  was  not  entitled  to  the  open- 
ing and  closing  of  the  case  on  the  trial  was 
right.  Bolfe  v.  Pllloud,  13  Neb.  21,  19  N.  W. 
615,  970. 

In  Osborne  v.  Kline,  18  Neb.  844,  25  N.  W. 
360,  which  was  an  action  upon  a  promissory 
note,  tbe  defendant  pleaded  a  state  of  facts 

which  the  court  held  to  be  a  plea  of  payment, 
and,  the  subject  being  considered,  the  court 
said :  '*Donbtless  that  party  agalnat  whom 
Judgment  would  be  rendered  It  do  evidence' 
were  Introduced  on  either  aide  bad  tbe  right, 
and  It  waa  his  duty,  to  open  the  testimony,  and 
I  think  there  can  be  no  doubt  of  the  rule  that 
the  party  entitled  to  open  the  testimony  has 
alao  the  right  to  open  and  close  the  argument. 
Now,  In  the  case  at  bar,  the  defendant  by  bis 
answer  admitted  everything  that  was  alleged  by 
the  plaintiffs  in  their  petition,  but  pleaded  pay- 
ment. Accordingly  it  was  altogether  unneces- 
sary on  the  part  of  the  plaintiffs  to  Introduce 
the  notes  sued  on  in  evidence,  and  their  doing 
BO  could  not  change  tbe  status  or  rights  of  the 
parties  in  court." 
Tbe  inference  Is  fair  tbat,  had  It  been  neces- 
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■ary  for  the  ptalDtlfl  to  Introduce  tbe  notes  . 
sued  on  In  evldeace,  the  burden  would  have 
been  with  them,  and  tbej  would  have  had  the 
right  to  open  and  close  the  ar^rument;  and  the 
case  would  seem  to  be  opposed  In  Its  reasoning 
and  runlt  to  that  of  Grant  Quarry  Co.  t.  Lyons 
Constr.  Co.  72  Mo.  App.  S30,  infra,  V.  b,  2. 

Where  a  petition  alleges  a  note  bearing  12 
per  cent  Interest  on  its  face,  and  further  al- 
leges that  the  note  was  an  Oklahoma  contract, 
and  that  the  laws  of  that  territory  at  that  date 
made  It  a  legal  rate  by  special  contract,  and 
the  defendants  admit  the  making  and  dellvei-y 
of  the  note,  but  deny  the  allegation  as  to  Its 
being  an  Oklahoma  contract,  and  that  the  laws 
of  that  territory  of  that  date  made  12  per  cent 
a  legal  rate  of  Interest, — It  la  not  error  to  re- 
fnse  the  defendant  the  right  to  open  and  close, 
as  the  denial  of  this  paragraph  of  the  petition 
renders  proof  necessary  to  establish  plalntlfTs 
cause  of  action  on  the  note.  Hewitt  v.  Bank 
of  Indian  Territory  (Neb.)  00  N.  W.  250. 

The  defendants  are  entitled  to  open  and  close 
in  an  action  npon  a  promissory  note  against 
them  as  maker  and  Indorsers.  where  the  answer 
admits  the  making:  and  Indorsing  of  the  note, 
and  sets  up  the  defense  of  usury.  (In  New 
York  a  successful  defense  of  usury  Is  a  com> 
plete  bar  to  a  recovery.)  BonUngton  t.  Conk^, 
83  Barb.  218.  The  opinion  In  this  case  Is  an 
exhauBtlve  review  of  the  subject  under  consider- 
ation, and  cites  copiously  from  American  and 
Bngllsh  authorities.  To  the  same  effect,  see 
Ayranlt  v.  Chamberlain,  83  Barb.  220, 

And  so  the  defendant  la  entitled  to  open  and 
close  the  case  in  an  action  to  recover  the 
amount  of  a  check  given  by  him,  where  the  an- 
swer admitted  the  giving  of  the  check,  and  then 
«et  np  several  afflrmatlvc  defenses.  Elwell  v. 
Chamberlln.  31  N.  Y.  611.  In  this  case  the 
court,  after  citing  and  speaking  at  len^h  on  the 
two  cases  of  Huntington  v.  Conkey,  33  Barb. 
218,  and  Ayrault  v.  Chamberlain,  33  Barb.  228, 
§upra,  concluded  with  a  general  approval  of 
both  cases. 

Where  the  complaint  In  an  action  sets  np  in 
hoc  verba  a  promissory  note,  and  alleges  that  it 
was  given  by  the  defendant  to  the  plaintiff  as 

evidence  of  an  indebtedness  from  the  former  to 
the  latter,  and  follows  with  an  allegation  of  the 
circumstances  under  which  such  indebtedness 
arose ;  and  the  d^endant  lo  his  answer  admits 
the  making  of  the  note,  and  allies  certain 
facts  tending  to  show  that  nothing  was  due 
thereon ;  aud  the  counsel  for  the  plaintiff,  upon 
the  opening  of  the  case  at  the  trial,  states  that 
he  relies  solely  upon  the  note  set  forth  In  the 
complaint,  the  making  of  which  Is  not  denied 
by  the  answer, — the  defendant  then  has  the  af- 
firmative of  the  issue,  and  should  be  allowed  to 
open  and  close  the  proof.  Plenty  v.  Rendle,  43 
Hnn,  668.  Bee  remarks  on  this  case  In  supra, 
IV.  a,  1. 

Where  a  complaint  alleged  the  making  and 
delivery  to  plaintiff,  by  defendant,  of  a  certain 
promissory  note,  the  due  presentation  of  the 
same  for  payment,  and  Its  nonpayment ;  and 
the  answer  specifically  admitted  the  making  of 
the  note,  and  did  not  deny  any  of  the  allega- 
tions of  tbe  complaint,  and  then  alleged  af- 
firmatively that  the  note  was  given  without  con- 
sideration under  an  agreement  with  plaintiff 
that  the  same  was  to  be  paid  only  out  of  the 
profits  of  a  certain  business  tltat  had  realized 
no  profits, — tbe  defendant  had  the  alOrmatlve, 
and  the  right  to  open  and  close  to  tbe  Jury. 
Brown  v.  Tauslck,  1  Misc.  16,  20  N.  Y.  Supp. 
869. 

In  a  civil  action  to  foreclose  a  mortgage  given 
to  secure  the  payment  of  a  promissory  note, 
where  tbe  defendant  in  his  answer  admitted  tbe 
maklne  of  tbe  note  and  tbe  ezecntion  of  the 
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mortgage  and  tbe  advertisement  of  sale,  for  tiie 
expense  of  which  the  plaintiff  claimed  to  re- 
cover, but  Insisted  that  tbe  debt  secured  In  the 
mortgage  had  been  paid,  the  only  issue  to  be 
submitted  to  the  Jury  was  the  payment  of  tbe 
note,  and  on  that  Issue  the  defendant  was  the 
affirmant,  and  wonid  have  tbe  right  to  open  and 
conclude,  as  the  payment  of  the  note  was  the 
only  allegation  In  the  case  to  be  proved,  and  If 
such  allegation  were  stricken  out  the  defendant 
would  fall  in  his  defense.  Love  v.  Dickerson, 
85  N.  C.  5. 

Where,  In  an  action  upon  a  promissory  note, 
the  answer  admitted  tbe  execution  and  delivery 
of  the  note,  but  alleged  that  Its  consideration 
was  goods  which  proved  to  be  ntterly  worthless 
and  without  mercantile  value ;  and  further  set 
up  false  representations  and  a  breach  of  war- 
ranty,— the  right  to  open  and  conclude  tbe  ar- 
gument was  with  the  defendant,  as  the  admis- 
sions of  the  answer  established  a  prima  facie 
case  for  tbe  plaintiff.  And  tested  by  any  rule, 
whether  by  looking  to  see  which  party  should 
succeed  If  no  evidence  was  given  on  either  side, 
or,  on  the  oHier  band,  which  party  would  fall 
In  case  every  allegation  necessary  to  be  proved 
way  stricken  from  the  record,  the  onus  rested 
on  the  defendant.  Stronach  v.  Bledsoe,  8S  N. 
C.  4T3,  Approved  and  Followed  in  Carrlngton 
V.  Allen,  87  N.  C.  S54. 

In  an  action  upon  a  single  bill  of  the  defend- 
ant given  to  the  plaintiff,  where  the  defendant 
pleaded  his  discharge  as  a  bankrupt  and  pay- 
ment, witb  nun  solcK  as  a  replication  to  the 
plea  of  payment,  and  there  was  no  replication 
to  tbe  bankruptcy  plea,  the  defendant  had  the 
right  to  open  and  close.  Richards  v.  Nixon,  20 
Pa.  19. 

Under  the  4flth  rule  of  the  <;lrcult  court, 
which  entitles  the  defendant  to  open  and  reply 
when  he  admits  tbe  plalntlff'a  whole  case,  such 
admission  must  b^  so  full  that  npon  It  aldne,  In 
tbe  absence  of  other  defense,  tbe  plaintiff  would 
be  entitled  to  Judgment.  And  where.  In  an  ac- 
tion upon  a  note,  the  defendants  admitted  the 
execution  thereof,  but  insisted  that  tbe  plain- 
tiff was  a  lunatic,  and  therefore  Incompetent  to 
sue ;  and  also  averred  that  tbe  note,  being  Joint, 
could  not  be  sued  as  to  the  surety,  he  being 
dead ;  aud  relied  on  the  lapse  of  time  as  evi- 
dence of  payment, — the  admission  was  not  of 
the  full  character  required  by  the  rule,  as  it 
denied  the  right  of  tbe  plaintiff  to  sue  because 
a  lunatic,  and  averred  that  tbe  surety's  estate 
could  not  be  sued.  Boyce  t.  lAke,  17  S.  C.  481, 
43  Am.  Rpp.  618. 

In  Mllburn  Wagon  Co.  v.  Kennedy,  75  Tex. 
212,  13  S.  W.  28,  which  was  an  action  upon 
promissory  notes,  plaintiff  sued  out  an  attach- 
ment and  levied  the  same  npon  the  property 
which  tbe  defendant  claimed  to  occupy  as  a 
homestead.  The  defendant,  having  admitted  tbe 
plaintiff's  entire  claim,  and  by  his  answer 
simply  set  up  tbe  affirmative  defense  that  his 
homestead  was  exempt,  was  held  to  be  entitled 
to  open  and  close. 

8.  /nswranoe. 

In  Young  Newark  F.  Ins.  Co.  59  Conn.  41, 
22  Atl.  32,  the  complaint  alleged  the  plaintiff's 
ownership ;  the  execution  of  tbe  policy  by  tbe 
defendant  In  consideration  of  a  premium  paid: 
a  fire ;  filing  of  proof  of  loss ;  and  a  failure  of 
defendant  to  pay;  and  the  answer  admitted  all 
tbe  allegations  contained  In  the  plalntlfTs  com- 
plaint and  then  alleged  that  the  policy  was  de- 
livered to  tbe  plalutilf  upon  tbe  condition  that 
It  would  not  become  effective  and  in  force  until 
it  was  approved  by  the  propw  officers  of  tbe 
company  at  the  home  office,  and  that  thereafter 
the  said  officers  at  the  ^ome  office  r^sed  to 
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approTe  aald  tssue  of  said  policy,  and  the  agent 
of  the  defendant  so  notified  the  plaintiff  and 
notified  him  that  said  policy  was  null  and  Totd. 

■and  demanded  the  retarn  of  the  ume,  which 
wan  refiued.  It  was  held  that  the  defendant 
had  the  right  to  begin,  and  to  open  and  close 
the  argument. 

Why  this  allegation  was  anything  more  than 

-«n  argumentative  denial  of  the  afllrmatlTe  aver- 
ment of  the  complaint,  as  to  the  execution  of 
the  policy  by  the  defendant,  Is  not  clear ;  and 
If  that  is  the  caae  It  amounts  to  nothing  more 
than  a  general  denial  of  that  averment,  which 
would  operate  to  throw  the  burden  of  proving 
It  upon  the  plaintiff,  and  give  him  the  right  to 

-open  and  close.    See  eases  in  i»fra,  c. 

In  an  action  against  an  Insurance  company 
for  loss  under  a  policy,  whers  the  plaintiff 

-claimed  to  recover,  not  only  the  face  of  the 
policy  and  interest,  but  damages  tor  the  failure 
to  pay  the  claim  within  the  time  stipulated  in 
the  policy,  and  alleged  that  the  refusal  to  pay 
was  In  bad  faith,  and  the  amended  plea  of  de- 
fendant admitted  sufficient  to  make  a  prima 
facie  case  for  the  plaintiff  to  recover  the  face 

-of  the  policy  and  interest,  but  alleged  that  its 

-defense  was  in  good  faitb,  this  does  not  entitle 
the  defendant  to  open  and  close,  as,  In  order  to 
recover  what  was  claimed  In  the  petition.  It 
was  essential  for  the  plaintiff  to  prove  defend- 

■ant's  bad  faith,  which  had  been  expressly  denied 
In  the  answer.    Phoenix  Ins.  Co.  v.  Gray,  113 

-Qa.  424,  38  S.  E.  982. 

Upon  the  trial  of  an  action  upon  a  policy  of 
Insurance  where  ,tho  detense  was  that  one  of 

'the  terms  of  the  policy  had  been  violated,  and 
the  defendant  company  at  the  conclusion  of  the 

-evidence.  In  answer  to  questions  by  the  court, 
stated  that  It  raised  no  question  as  to  the  is- 
suance of  the  policy  sued  upon,  and  did  not  dis- 
pute the  ownership  of  the  property  destroyed, 
nor  raise  any  issue  as  to  the  value  of  the  prop- 
erty being  the  full  amount  mentioned  In  the 
policy,  these  anewors  of  defendant  are  admis- 
sions that  the  plaintiff  had  proven  his  case,  and 
It  only  remains  to  be  seen  If  defendant  bad  es- 
tablished any  of  Its  defenses,  and  on  these  Is- 
sues It  had  the  burden  and  was  entitled  to  the 

-opening  and  conclusion  to  the  Jury.  Names  v. 
Dwelling  House  Ins.  Co.  96  Iowa,  642,  64  N. 
W.  628.    This  is  under  Iowa  Code,  supra.  III. 

■a,  2,  by  which,  as  stated  In  Schoonover  v.  Ob- 
borne  (Iowa)  90  N.  W.  844,  aupra.  III.  a,  2.  the 
right  to  open  and  close  is  to  be  settled  at  the 

•  conclusion  of  the  evidence,  and  not  before  the 
trial  begins. 

In  an  action  upon  a  policy  of  Insurance  npou 
the  life  of  plalntUTs  husband,  the  defendant 
Sled  In  writing  an  admission  of  the  plalntllTa 
-cause  of  action,  except  in  so  far  as  defeated  by 
Its  special  answer,  but  by  the  answer  It  denied 
the  right  of  the  plaintiff  to  recover  the  damages 
and  attorneys'  fee  claimed.  In  any  event,  and 

•  especially  put  in  issue  the  amount  of  the  at 
tomeys'  fee,  alleging  a  certain  amount  to  be 
reasonable.  Upon  the  admission  made,  the  de- 
fendant at  the  beginning  of  the  trial  claimed 
the  right  to  open  and  close  the  argument,  which 
was  denied  by  the  court.  It  was  held  that  the 
ruling  was  correct ;  that  the  admission  conceded 
the  right  to  recover,  except  as  it  was  defeated 
by  the  answer,  and  the  answer  denied  one  of 
the  facta  tha^  without  It,  the  admission  would 
have  covered.  Mutual  L.  Ins.  Co.  v.  Simpson 
(Tex.  Civ.  App.)  28  S.  W.  837.  This  Is  under 
rule  31,  aupra.  III.  a,  1. 

The  defendant  Is  entitled  to  open  and  close 
In  an  action  upon  a  Are  Insurance  policy,  where, 
for  the  purpose  of  obtaining  that  right,  It  filed 

.  a  written  admission,  in  the  language  of  rule 
31,  tbet  plaintiff  bad  a  good  cause  of  action  as 
set  forth  in  his  petition,  except  so  far  as  It 
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might  be  defeated  In  whole  or  In  part  by  the 
facts  of  the  answer  constituting  a  good  defense, 
which  might  be  established  on  the  trial.  Joy  v. 
Uverpooi,  L.  &  O.  Ina.  Co.  (Tex.  Civ.  App.)  14 
8.  W.  822. 

4.  Leaae. 

Where,  In  an  action  on  a  lease  providing  for 
attorneys'  fe«s  for  its  enforcement,  the  defend- 
ant admits  that  if  the  plaintiffs  recover  a  Judg- 
ment tbey  can  recover  attorneys'  fees  for  the 
amount  alleged  In  the  complaint,  the  plaintiffs 
are  not  entitled  to  open  and  close,  as,  under 
such  admissions,  the  plaintiffs  have  noUilng  to 
prove  In  the  opening  of  the  case.-  Donahoe  v. 
Rich,  2  Ind.  App.  540,  28  N.  B.  1001.  See 
supra,  V.  a,  2. 

In  an  action  to  recover  rent  of  certain  prem- 
ises leased  by  the  plaintiffs  to  defendants, 
where  the  deftmdants  by  their  answer  admit  all 
the  allegations  of  the  complaint  that  It  is  nec- 
essary to  prove  In  order  to  recover,  and  then 
allege  certain  affirmative  defenses,  tbey  are  en- 
titled to  the  affirmative,  and  to  the  right  to 
open  and  close.  Hnrllman  v.  Seekendorf,  9 
Misc.  364,  29  N.  Y.  Snpp.  740;  Lewis  t.  Itono- 
hue,  27  Ulsc.  514,  fi8  N.  T.  Bnvp.  819. 

5.  Libel. 

In  an  action  of  libel,  an  answer  admitting 
the  publication  of  the  article  alleged  to  be  li- 
belous, but  Justifying  the  publication  on  the 
ground  that  the  facts  therein  contained  were 
true,  was  held  to  place  the  burden  of  the  issue 
on  the  defendant,  and  to  entitle  htm  to  open 
and  dose  the  evidence  and  argument  on  the 
trial  of  the  cause.  Palmer  v.  Adams,  187  Ind. 
72,  36  N.  E.  896. 

Where  in  an  action  for  libel  defendant  ad- 
mitted the  publication,  which  was  libelous  per 
te,  the  burden  of  proof  was  on  him,  and  he  was 
entitled  to  the  concluding  argument  to  the 
Jury.  Blackwell  v.  Johnston,  21  Ky.  L.  Bep. 
1720,  66  S.  W.  12. 

Both  these  cases  are  opposed  to  the  com- 
mon-law rule,  and  are  founded  upon  the  stat- 
utory provisions  of  Indiana  and  Kentudty.  Bee 
awpra^  III.  a,  2. 

In  an  action  for  libel  In  which  the  words 
published.  If  false,  were  libelous  per  »e,  defend- 
ant haa  the  burden  of  proof  and  the  right  to 
conclude  the  argument  to  the  Jury,  where  he 
admits  the  puUlcatlon  and  alleges  Its  trnth, 
although  he  also  denies  malice,  slnee,  the  words 
being  libelous  per  se,  the  question  of  malice  Is 
immaterial.  Louisville  Conrler-Joumal  Oo.  T. 
Weaver,  18  Kj.  L.  Bep.  699,  17  B.  W.  1018. 
See  Ky.  Code,  sttpro.  III.  a,  2. 

6.  Jf^Iigmae. 

In  an  action  by  a  wife  against  a  railroad 
company  for  tbe  homicide  of  her  husband,  the 
plea  admitted  the  killing,  but  notbing  more  on 
wbich  tbe  plaintiff  could  recover  without  more; 
It  did  not  admit,  either  that  her  husband  was 
not  at  fault,  or  that  the  company  was,  so  as 
to  take  any  burden  off  tbe  shoulders  of  tbe 
plaintiff,  who,  being  an  employee's  wife,  must 
show  cither  tbe  one  or  the  other  before  any  re- 
covery can  be  bad  or  any  presumption  be  made 
against  the  company.  The  eonrt  was  unani- 
mous in  the  opinion  that  the  presiding  Judge 
did  not  err  in  overruling  the  plea  of  Justifica- 
tion, so  as  to  deny  the  defendant  the  right  to 
open  and  conclude.  Central  B.  Co.  t.  ^oabj, 
74  Oa.  738,  68  Am.  Bep.  463. 

In  an  action  against  a  railroad  company  for 
tbe  negligent  killing  of  an  animal,  where  the 
defendant  admitted  the  killing  but  denied  that 
the  animal  was  worth  tbe  amount  claimed 
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the  plaintiff,  or  any  otber  large  sum,  and  de- 
nied t&at  tlie  killing  web  due  to  any  faalt  or 
DfigltgeDce  on  the  part  of  tbe  defendant  or  Its 
eervants,  the  admleslon  Is  not  aufflclent  to  give 
the  defendant  the  opening  and  coQClualon,  as, 
to  entitle  the  plaintiff  to  recover,  he  most 
bare  shown  the  killing  and  the  value.  Western 
ft  A.  B.  Co.  T.  Blown.  102  Qa.  18,  29  S.  El. 
18a 

7.  Treapaat  and  replevin. 

In  an  action  of  trespass  for  entering  npon  the 
plaintiff's  laud  then  In  bis  possession  and  cut- 
ting and  carrying  awaj  hfs  wood  and  timber, 
where  tbe  defendant  In  his  answer  admits  that 
be  had  entered  upon  the  land  described  In  the 
plalnttfTs  petition  and  cut  and  carried  off  wood 
and  timber  as  alleged,  but  averred  that  the 
land  belonged  to  him  and  he  had  a  right  to  do 
ft,  the  defendant  has  the  afflrmatlTe,  and  Is  en- 
titled first  to  produce  his  evidence  and  conclude 
ibe  argument  before  the  Jury.  Caskey  t.  Lewis, 
10  B.  Mon.  2T. 

In  this  case  It  will  be  seen  that  the  defend- 
ant did  not  admit  the  amount  of  the  plaintiff's 
damages,  and  being,  like  Bbu»8wick  ft  W.  B. 
Co.  V.  WiooiNS,  an  action  tm  delioto,  the  de- 
cision seems  to  be  opposed  to  the  doctrine  there 
laid  down. 

Where,  In  an  action  originally  In  trespass  to  try 
title  to  real  property,  bntwhlcb  was  changedlnto 
«  foreclosure  suit,  the  amended  petition  sought 
to  recover  the  premises  or  the  amount  of  cer- 
tain vendor's  Uen  notes  also  sasd  m,  with  a 
prayer  for  the  foreclosure  of  the  lien,  and 
further  sought  additional  relief  In  the  alter- 
native by  praying  for  subrogation  by  reason  of 
notes  previously  given  which  were  secured  by  a 
4eed  of  tmst ;  and  tha  defendant  admitted  that 
Iplalntlfl  had  a  good  cause  of  action  to  recover 
the  premises  sued  for,  or  to  recover  the  vendor's 
lien  notes  with  foreclosure, — there  was  no  error 
In  refusing  to  permit  the  defendant  to  open 
and  conclude  the  argument,  as  the  amended  pe- 
tition asserted,  not  only  a  cause  of  action  on 
the  vendor's  lien  notes,  but.  In  the  alternative, 
on  the  notes  previously  given ;  and  consequent- 
ly the  admission  was  not  sufficient  Clarkson  v. 
<3rabam,  21  Tez.  Civ.  App.  355,  62  8.  W.  269. 

In  an  action  to  recover  specific  pevsonal  prop- 
arty,  where  the  plaintiff  claimed  to  have  pur- 
chased tbe  property  of  a  person,  and  tba  de- 
fendants pleaded  that  such  purchase  and  sale 
were  made  to  hinder  and  delay  the  credl,tors  of 
that  person,  and  therefore  were  fraudulent ; 
And  Qi.9  defendants  before  trial  filed  another 
Itleading  admitting  that  the  plaintiff  was  In 
possession  of  the  property,  was  rightfully  en- 
titled to  such  possession,  that  the  detention  of 
-the  goods  was  wrongful,  and  that  the  plaintiff 
was  damaged  In  the  sum  claimed,  unless  his 
pnrehaae  from  bis  assignor  was  fraudulent, 
and  withdrew  all  other  defenses, — defendants 
were  entitled  to  open  and  close,  as,  under  the 
Ibsue,  the  plaintiff  was  not  required  to  intro- 
duce any  evidence,  and  was  entitled  to  Judgment 
for  all  he  claimed.  If  the  defendants  failed  to 
establish  the  fraudulent  character  of  the  sale 
as  originally  pleaded,  and  withdrew  all  other 
defenses.  Carskaddon,  TO  Iowa,  726, 

28  N.  W.  02S.  See  Iowa  Code,  aad  cases  un- 
der wpra.  III.  a,  2. 

8.  AstouH. 

In  an  action  for  assault  and  battery  If  the 
■defendant  admits  tbe  assault,  and  pleads  «on 
■aaaavtt  demeune,  tbe  burden  of  proof  Is  on  him, 
And  he  Is  entitled  to  tbe  concluding  argument 
to  the  Jury.  Walls  v.  Bobb.  15  Ky.  U  Bep.  ISO ; 
Fblliips  T.  Uann,  18  Ky.  L.  Bep.  170S,  44  S. 
W.  878;  Olvens  v.  Berkley,  21  Ky.  L.  Bep. 
1658.  56  8.  W.  158. 
«1  L.  B.  A. 


These  cases  are  opposed  to  the  doctrine  laid 
down  in  alt  tbe  Bnglisb,  and  most  American 
cases  decided  since  the  adoption  of  tbe  rule  in 
Carter  v.  Jones,  that  the  plaintiff  has  the  right 
to  begin  In  all  actions  for  personal  Injuries,  al- 
though the  affirmative  la  with  tbe  defendant. 
See  aiipra.  III.  b.  And  this  Is  because  of  the 
provision  of  tbe  Code  of  Kentucky,  tupra.  III.  a, 
2.  Under  tbe  common-law  role  mentioned,  in 
an  action  for  assault  the  plea  of  «ot»  a««aul< 
demesne  alone,  will  not  give  the  defendant  tbe 
right  to  open  and  close,  unless  It  is  accompanied 
by  an  admission  of  everything  claimed  by  the 
plaintiff,  even  to  the  amount  of  bis  nniiQuldated 
damages.  * 

And  In  M'Kenzle  v.  Ullllgan,  1  Bay,  248, 
where,  in  an  action  for  an  assault,  the  plea  was 
Justification  «o»  aaaault  demesne,  the  decision 
was  to  the  same  effect,  under  the  rule  in  South 
Carolina,  supra.  III.  a,  1. 

iQ  an  action  against  a  police  officer  for  as- 
sault and  battery,  for  alleged  uonecessery  and 
cruel  beating  of  tiie  plaintiff  by  tbe  defendant, 
where  defendant  admits  striking  plaintiff,  but 
alleges  It  was  done  In  self  defense  while  plain- 
tiff was  resisting  arrest,  and  denies  tliat  the 
beating  was  crael  or  unnecsasary,  the  burden 
of  establishing  the  allegations  of  tiie  complaint 
was  held  to  be  upon  the  plaintiff  in  the  action, 
and  he  was  entitled  to  the  close,  the  rule  being 
that  "tbe  burden  of  proof  In  the  whole  action 
lies  on  the  party  who  would  be  defeated  if  no 
evidence  were  ^ven  on  either  side."  Finnell 
V.  Bobannon,  10  Ky.  U  Bep.  1587,  44  B.  W. 
04.    See  Kentucky  Code,  fupni.  III.  a,  2. 

8.  Other  OHM*. 

Where  the  complaint  alleged  that  27  bales  of 
cotton  mentioned  In  an  account  were  the  com- 
mon property  of  the  plaintiff  and  defendant, 
and  that  the  same  had  been  shipped  and  sold 
by  the  defendant  and  the  proceeds  received  by 
him,  and  the  defendant's  answer  admitted  that 
tbe  cotton  was  the  common  property  of  the 
plaintiff  and  defendant,  and  that  It  had  been 
shipped  by  himself,  and  26  bales  had  been 
sold;  and  alleged  affirmative  matters;  as  de- 
fendant did  not  admit  that  ail  the  cotton,  but 
only  26  bales,  had  been  sold,  It  derolved  npon 
the  plaintiff  to  prove  a  converrion  by  tha  de- 
fendant for  the  plaintiff's  part  of  tbe  proceeds 
of  tbe  cotton  coming  lawfully  Into  his  bands, 
and  that  entitled  him  to  open  and  conclude  his 
argument    Bertrand  v.  Taylor,  32  Ark.  470. 

In  an  action  against  a  sheriff  for  attaching 
a  stock  of  goods,  where  it  appeared  that  the  de- 
fendant in  the  attachment  had  made  an  as- 
signment for  an  expressed  valuable  considera- 
tion to  his  wife — the  plaintiff  In  tbe  present  ac- 
tion—of his  entire  stock  of  goods  and  merchan- 
dise, and  the  defendant  admitted  the  taking 
of  the  goods,  but  denied  that  plaintiff  was  tbe 
owner,  and  alleged  the  InTalidlty  of  the  sale  to 
her,  the  burden  of  proof  was  held  to  be  on 
the  defendant  the  bill  of  sale  upon  Its  face 
vesting  the  legal  title  In  the  plaintiff,  and  the 
iiuestlon  of  its  validity  being  the  principal  Issue 
in  the  case.  And  It  was  also  held  that  under 
the  circumstances  of  the  case,  the  order  of  ar- 
gument rested  largely  In  the  discretion  of  the 
court  snd  that  a  grant  of  the  right  to  open 
and  close  the  argument  to  the  defendant  would 
not  Justify  a  reversal.  Van  Horn  V.  Smith,  50 
Iowa,  142,  12  N.  W.  789. 

Where  a  claim  la  made  by  one  of  the  ex- 
ecutors of  an  estate.  In  his  account  against  tba 
estate,  which  claim  Is  resisted  by  the  coexecutor 
and  also  by  legatees,  the  proceedings  on  the 
objection  of  both  being  consolidated,  the  claim- 
ant must  commence,  unless  the  objectors  begin 
by  admitting  the  prima  facie  proof  of  the  de- 
mand,  by  rnding  ths  account  and  affidavit  and 
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Its  puMge  bj  tbfl  orphan's  court,  and  then  aa- 
Bnme  the  harden  of  dlaprovlng  It   Tingling  t. 

HeBSon,  16  Md.  112.  To  the  same  effect. 
HiRglns  T.  Carlton,  28  Md.  115,  02  Am.  Dec. 
66B :  TowDBhend  t.  Townshend,  7  GUI,  26 ; 
Stocksdale  v.  CuUlBon,  35  Ud.  824. 

A  plalntUT  la  an  attachment  salt,  whose  an- 
swer to  an  Interplea  admits  an  agslgnment  un- 
der which  the  Interpleader  claims,  but  alleges 
U  to  be  fraudulent,  is  entitled  to  open  and  close 
the  case,  both  In  the  introduction  of  erldenee, 
and  in  the  argument.  Hazell  v.  Bank  of  Tip- 
ton, 05  Mo.  60,  8  S.  W.  173. 

In  fn  action  between  partners,  where  the 
prima  facie  case  of  the  plaintiff  is  admitted, 
and  the  burden  of  proof  is  thus  properly  thrown 
on  the  defendant  by  the  Instructions,  he  Is  en- 
titled to  make  the  opening  and  closing  argu- 
ment  to  the  Jury.  HcHale  t.  Cartel,  16  Uo. 
App.  68S. 

In  proceedings  to  establiah  a  will,  the  con- 
testant by  admitting  In  his  pleadings  all  the 
requisites  of  the  statutory  will,  and  contest- 
ing only  on  the  ground  of  undue  Influence,  as- 
Bomes  the  burden  of  proof,  and  is  entitled  to 
open  and  close.    Patten     Cllley,  46  Fed.  802. 

A  landloi-d  baving  obtained  a  verdict  in  eject- 
ment, on  a  forfeiture  of  a  lease,  the  tenant 
brought  ft  cross  ejectment;  the  defendant,  ad- 
mitting the  lease,  began  by  proving  acts  of  for- 
feiture, and  the  court  held  his  counsel  to  be 
entitled  to  the  general  reply.  Doe  «•  dm^ 
Chamberlayne  v.  Lloyd,  Cited  in  Peakes  on  Evi- 
dence, 8. 

In  an  action  of  ejectment  where  the  plaintiff 
claims  the  property  as  lessee  of  the  heir  of 
the  fbrmer  owner,  and  the  defendant,  the  widow 
of  Bueb  owner,  claims  the  same  as  being  devised 
to  her  by  his  will,  and  also  that  a  part  of  the 
lands  were  limited  to  her  by  a  marriage  settle- 
ment on  her  marriage  with  such  former  owner, 
an  admission  by  the  defendant  of  the  pedigree 
of  the  lessor  of  the  plaintiff,  and  of  the  defend- 
ant's possession.  Is  not  sufficient  to  give  to 
the  defendant  the  right  to  begin,  the  reason  be- 
ing that  the  defendant  relies  on  some  other  title 
besides  the  will.  Doe  ett  dcm.  Lewis  v.  Lewis,  1 
Car.  &  K.  122. 

In  an  action  of  ejectment  where  the  lessor 
of  the  plaintiff  claimed  as  devisee  under  a  will, 
and  at  the  trial  the  defendants  offered  to  ad- 
mit that  the  testator  died  seised,  and  the  due 
execution  of  his  will,  and  that  It  would  entitle 
the  plaintiff  to  recover,  uuless  the  defendants 
could  displace  It  by  a  subsequent  testamentary 
disposition  of  a  later  date,  the  defendants  liave 
the  right  to  begin.  Doe  em  dem.  Bather 
Brayne,  5  C.  B.  655,  17  L.  J.  C.  P.  N.  a  127. 

b.  Affirmative  defense  wtthout  formal  admit- 
aton. 

In  other  cases  the  admission  is  not  made  In 
express  terms,  bat  by  implication  or  Infer- 
ence, from  the  nature  and  character  of  an  af- 
flrmatlve  plea  or  answer  which  does  not  deny 
the  altegatiooB  of  the  plalntifTs  pleadings,  but 
confesses  and  avoids  them.  And  the  follow- 
ing are  Instances  of  such. 

1.  Asninpsft  generaUv- 

In  an  action  for  money  bad  and  received, 
wbere  the  defendant  pleaded  payment  and  set- 
oDf,  with  leave  to  give  special  matter  in  evi- 
dence, but  had  forced  the  district  attorney  to 
prove  his  whole  case  at  the  outset  as  fully  as 
if  the  plea  had  been  non  aaaampsit,  and  the 
evidence  of  the  defendant,  except  as  to  the  set- 
off, bad  been  confined  to  disproving  the  dis- 
trict attorney's  allegation,  the  plaintiff  had 
the  right  to  conclude.  But  the  court  said  If 
the  case  had  gone  on  merely  on  the  pleadings 
01  L.  R.  A. 


It  would  have  been  a  different  matter.  United 
States  V.  Ingersoir,  Crabbe,  136,  Fed.  Cas.  No. 
15,440. 

In  an  action  to  recover  an  alleged  balance  of 
account  to  which  there  was  a  defense  of  pay- 
ment, which  was  the  only  Issue  between  the 
parties,  the  defendant,  baving  the  affirmative  of 
the  evidence,  is  strictly  entitled  to  close  the 
arguments  to  the  Jnry.  Gran  v.  Spangeuberg. 
53  Minn.  42,  54  N.  W.  033 ;  Mann  v.  Scott,  32^ 
Ark.  593 ;  Ulcbardson  v.  Fell,  4  Dowl.  P.  C.  10. 

The  defendant  Is  entitled  to  open  and  close 
the  case  to  tbe  Jury  where,  In  an  action  in  as-- 
snmpslt  for  money  bad  and  received,  he  pleads, 
first,  payment,  and,  second,  set-off,  to  wbicb 
pleas  a  general  replication  Is  filed.  Williams  v.^ 
Sbup.  12  111.  App.  454 ;  Truesdale  Ufg.  Co.  v. 
Hoyle,  30  111.  App.  582. 

In  an  action  of  aasnmpslt  for  wrongfully  dlB- 
mlaslng  a  teacher  before  the  expiration  of  the 
term  for  which  be  was  employed,  the  defend- 
ant pleaded  a  Justlflcatlon  for  tbe  dismissal, 
and  It  was  held  that  he  was  entitled  to  begin. 
Harnett  v.  Johnson,  0  Car.  ft  P.  206. 

In  an  action  upon  a  contract,  wbere  tbe  para- 
graphs of  the  defendant's. answer  were,  several- 
ly, connterclaims,  alleging  a  cause  of  action 
against  the  plaintiff  and  seeking  affirmative  re- 
lief, and  there  was  no  general  denial  of  the 
complaint,  the  defendant  was  entitled  to  open 
and  close  as  tbe  conclusion  followed  tbat  all 
the  averments  In  the  complaint  were  admitted 
and  the  burden  of  proving  his  counterclaim  waft 
upon  tbe  <]efendant,  and,  If  there  were  aver- 
ments in  the  counterclaim  denying  an  allega- 
tion In  tbe  complaint,  they  went  for  naught, 
and  the  counterclaim  must  be  treated  as  a 
pleading  setting  up  new  matter  only,  and.  bene*-, 
not  as  traversing  any  averment  In  tbe  com- 
plaint. Indiana  State  Bd.-of  Agrl.  t.  Gray,  54 
Ind.  01. 

In  an  action  brought  to  recover  the  amount 
of  a  Judgment  alleged  to  have  been  recovered 
by  the  plaintiff  against  the  defendant  In  an- 
other state,  where  the  defendant  filed  an  an- 
swer of  four  paragraphs :  Ist,  general  denial ; 
2d,  payment ;  3d  and  4th,  set-off,  to  which  a 
reply  In  denial  with  some  special  paragraphs 
was  filed;  and  subsequently  tbe  general  denial 
was  withdrawn, — tbe  defendant  was  entitiecC 
to  open  and  close  the  argument  to  the  Jury  ; 
for,  while  the  several  paragraphs  of  the  an- 
swer did  not  expressly  admit  tbe  averments  of 
the  complaint,  nor  controvert  any  of  its  al- 
legations, they  were  affirmative  In  tbeir  na- 
ture, and,  under  these  Issues  the  burden  was 
upon  the  defendant  Bannister  v.  Jett,  83  Ind. 
120. 

In  an  action  upon  a  Judgment  of  another 
state  where  the  defendant  defended  on  the 
ground  tbat  tbe  court  of  the  latter  state  was 
without  Jurisdiction  as  to  her,  the  defendant 
has  the  right  to  open  and  close  to  the  Jury,  as 
she  did  not  put  in  Issue  the  fact  of  the  rendition 
of  the  Judgment,  her  sole  defense  being  that  the- 
court  watt  without  Jurisdiction.  Ox  toby  v. 
Uenley,  112  Iowa,  807,  84  N.  W.  042.  See 
Lowe  V.  Lowe,  40  Iowa,  222,  mi  pro.  V.  a.  1. 

In  Kea  v.  Bishop,  41  Neb.  202,  60  N.  W.  55S. 
the  petition  alleged  the  payment  by  the  plain- 
tiff to  a  third  person  of  specific  sums  of  money 
for  tbe  benefit  and  at  tbe  request  of  tbe  defend- 
ant. Tbe  answer  made  no  denial  of  the  allega- 
tions of  tbe  petition,  bnt  pleaded  tbe  Insanity 
of  tbe  defendant  as  a  defense.  It  was  held 
that  under  this  state  of  the  issue  tbe  defend- 
ant was  required  first  to  Introduce  testimony, 
and  was  entitled  to  tbe  opening  and  cltwe  of 
the  case. 

Where  tbe  complaint  in  an  action  alleged  an 
agreement  between  tbe  plaintiffs  and  defend- 
ant by  which  the  plaintiffs  were  to  sell  to  de- 
fendant a  shed,  which  tbe  defendant  was  t» 
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take  down  and  remove,  for  |460,  and  tlie  an- 
swer alleged  tbat,  after  the  agreement  of  pnr- 
■cbaae  had  tteen  made,  tbe  defendant  sold  the 
plaintiffs  some  Iron  trusses  used  on  the  shed 
for  the  sum  of  $100,  and  alleged  tbat  tbe  plain' 
tiffs.  In  addition  to  tbe  Iron  trusses,  had  taken 
jrellow  pine  timber  to  which  tbe;  were  attached, 
and  which  was  not  Included  In  the  sale  ot  the 
truBsea,  and  tbe  plalntHTs  claimed  that  the  de- 
fendant not  onl7  sold  the  iron  trusses,  but  the 
fellow  pine  timber  attached  thereto,  for  flOO, 
the  defendant  ahoald  be  allowed  to  make  the 
cloainK  argnment  to  the  Jnrjr,  as  the  onlj  legal 
-affect  of  the  answer  was  to  admit  the  agree- 
ment of,  and  transaction  between,  the  parties 
which  the  defendant  purchased  the  shed  from 
the  plaintiffs.  Staats  t.  Bausllng,  22  Misc. 
50  N.  Y.  Sapp.  222. 
In  Chicago  Cottage  Organ  Co.  v.  Biggs,  22 
Ohio  C.  C.  302,  tbe  peUtion  alleged  the  sale  of 
-a  piano  by  a.  company  (to  whose  rights  the 
plaintiffs  had  succeeded)  to  the  defendant,  and 
that  the  balance  unpaid  was  agreed  to  be  paid 
In  Instalments  for  which  notes  were  given,  se- 
■cured  hj  chattel  mortage  on  the  piano.  The 
defendant  filed  an  anawer  and  crosa  petition 
which  did  not  deny  the  sale  and  the  giring  of 
the  mortgage,  and  set  op  an  affirmative  defense. 
Tbe  trial  court  ruled  that  the  defendant  had 
-the  open  log  and  closing  on  the  Issoe  raised 
br  the  answer  and  cross  petition,  and  tills  rat- 
ing was  approved,  althongb  the  Judgment  was 
reversed  for  another  reason. 

In  an  action  to  recover  the  amount  of  an  ac- 
■eount  for  goods  sold  by  the  plaintiff  to  the 
defendant,  where  the  answer  contained  no  de- 
nial of  any  of  the  material  allegations  of  the 
-complaint,  but  was  solely  a  counterclaim  for 
damages  for  tbe  Iweacb  of  an  alleged  warranty, 
the  Issue  is  made  upon  the  counterclaim  of  the 
defendant,  and  Is  entirely  Independent  of  the 
■cause  of  action  stated  In  the  complaint,  and  the 
alilrmatlve  ot  such  issue  Is  with  the  defendant, 
be  abould  be  allowed  to  open  and  close 
argument  to  tbe  jury.  Bonnell  v.  Jacobs, 
36  Wis.  50. 

The  defendant  In  an  action  of  assumpsit 
pleaded  payment  as  to  a  parcel  of  tbe  plaintiff's 
■demand,  and  as  to  tbe  residue  a  set-off.  It  was 
held  that  the  defendant  must  begin.  Cozbe&d 
V.  Huish,  7  Car.  ft  P.  63. 

If  In  an  action  of  assumpsit  the  defendant 
pleads  his  discharge  under  the  insolvent  debt- 
or's act,  and  without  any  other  plea,  which  la 
■denied  by  tbe  plnintifl  in  his  replication,  the 
defendant  must  begin.  Lambert  v.  Hale,  0  Car. 
«  P.  606. 

In  assumpsit  for  goods  sold  and  delivered, 
plea  as  to  all  but  a  certain  amount  no»  oj- 
sumpait,  and,  as  to  that  amount,  that  the  de- 
fendant gave  the  plaintiff,  and  the  plabitifl  re- 
ceived on  account  ot  tbat  sum,  a  bill  of  ex- 
change; whicb  was  not  dae  at  tiie  time  of  the 
coBunencement  of  the  action,  with  tbereply  that 
the  plaintiff  did  not  receive  the  bill  of  exchange 
on  account  of  that  portion  of  the  plaintiff's  de- 
mand, and  by  a  bill  of  particulars  the  plaintiff 
limited  bis  demand  to  the  amount  stated  in  the 
plea  as  the  sum  for  which  tbe  bill  of  exchange 
waa  given, — It  was  held  that,  as  the  plaintiff 
■only  demanded  tbe  amount  stated  In  the  plea 
■on  tbe  pleadings,  be  would  be  entitled  to  recover 
that  sum,  nnlesB  tbe  defendant  made  out  his 
4lefense ;  and  that,  therefore,  the  latter  waa  en- 
titled to  begin.  Edge  v.  Hillary,  8  Car.  ft  K. 
•48. 

In  an  action  for  the  nonperformance  of  con- 
tracts, by  which  the  defendant  imdertook  to 
deliver  certain  goods  within  certain  specified 
times,  the  pleas  were,  first,  that  the  contracts 
were  entered  Into  by  the  defendants  by  means 
of  tbe  fraud,  covin,  and  misrepresentation  of  tbe 
plaintiff,  and  second,  that  he  had  always  been, 
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and  was,  willing  to  deliver  the  goods  wltbln  the 
time,  but  was  hindered  and  prevented,  by  the 
fraud  and  covin  of  the  plaintiff,  from  doing  so. 
The  reply  traversed  the  fact  stated  In  the  plea. 
It  was  held  that  the  defendant  waa  entitled  to 
begin.    StelnklUer  v.  Newton,  0  Car.  ft  P.  313. 

In  an  action  ot  assumpsit  upon  a  charter 
party  for  not  loa^g  a  sufficient  cargo  on  board 
of  a  ship,  where  the  first  plea  was  that  tbe 
defendant  did  load  a  complete  cargo  and  Issue 
thereon,  the  second  that  the  defendant  loaded 
part  of  tbe  cargo  and  was  ready  to  have  loaded 
the  residua,  whereof  the  plaintiff's  agent  bad  no- 
tice, and  tbat  tbey  refused  to  receive  tbe  same, 
with  a  reply  de  injuria,  the  plaintiff  was  en- 
titled to  begin,  as  the  afllrmatlve  in  substance 
lay  with  the  latter.  It  being  a  necessary  part 
of  plaintiff's  case  tbat  the  defendant  wonld  not 
supply  a  sufficient  cargo.  RIdgway  v.  Bwbank, 
2  Moody  ft  K.  217. 

2.    Aaaumpait  on  notea. 

In  an  action  of  assumpsit,  on  a  promissory 
note,  the  defendant  pleaded  Infancy  only,  upon 
which  tbe  issue  was  Joined.  The  court  was  of 
opinion  that  the  plaintiff  was  not  obliged  to 
produce  the  promissory  note  mentioned  In  the 
declaration,  but  that  the  defendant  held  tbe 
affirmative  of  the  Issue,  and  had  a  right  to  be- 
gin and  close  the  argument.  Davidson  v. 
Henop,  1  Cranch  C.  C  280,  Fed.  Caa.  No.  8,605. 

In  an  action  upon  promissory  notes  where 
the  lasue  was  payment  of  the  notes,  and  under 
it  the  plaintiff  was  not  required  to  prove  any- 
thing ;  tbe  plea  of  payment  admitted  tbe  exe- 
cution of  the  notes,  and  the  onus  was  on  the 
defendant;  and  consequently  be  had  the  right 
to  open  and  conclude.  Kent  v.  Mason,  79  IlL 
540. 

In  a  suit  brought  upon  a  promissory  note 
given  for  a  printing  press,  where  the  only  de- 
fense set  up  In  the  answer  was  a  failure  of 
conalderatlon,  the  burden  of  proof  in  tbe  whole 
action  rested  upon  the  defendants,  and  they 
should  flrat  produce  their  evidence.  Pierce  v. 
Lyman,  28  Ark.  550.  This  was  said  by  tbe 
court  to  be  nnder  clause  3,  I  840,  of  the  Ar- 
kansu  Civil  Code. 

In  an  action  upon  promissory  notes,  where 
tbe  defendant  pleaded  a  breach  ot  warranty 
whereby  the  consideration  of  tbe  notes  bad 
failed,  tbe  defendant  Is  entitled  to  open  and 
close  the  evidence  and  argument  at  the  trial. 
Fairbanks  v.  Irwin,  15  Colo.  386,  26  Pac.  701. 

In  an  action  of  assumpsit  on  a  promissory 
note  the  pleas  being,  first,  non  ataumpttt,  sec- 
ond, usury,  with  a  replication  In  denial  of  tbe 
second  plea,  plaintiff  Is  entitled  to  begin.  Jack- 
son V.  Pltteford,  8  Blackf.  194. 

Where  tbe  complaint  In  an  action  contained 
a  paragraph  upon  a  note  made  by  the  defend- 
ants to  the  payee  and  by  him  indorsed  to  the 
plaintiff,  and  another  paragraph  In  the  nature 
ot  the  common  counte  for  money  had  and  re- 
ceived, etc.,  and  the  defendants  answered  the 
second  paragraph  by  a  general  denial,  and  to 
the  first  paragraph  pleaded  an  affirmative  de- 
fense ot  fraud,  plaintiff  was  entitled  to  open 
and  close.  Zehner  T.  Kepler,  16  Ind.  290.  Bee 
aupra,  II. 

In  an  action  on  a  promissory  note,  where  tbe 
answer  alleged  tbaf  the  note  was  given  for  the 
purchase  of  a  horse,  and  then  alleged  a  war- 
ranty and  breach,  and  a  copy  of  the  note  ex- 
pressly providing  for  the  oncondltlonal  paymmt 
of  attorneys'  fees  waa  Incorporated  In  the  com- 
plaint, the  plaintiffs  had  the  right  to  open  and 
close,  as  they  were  required  to  prove  their  at- 
torneys' tees.  Starnes  v.  Bchofleld,  6  Ind.  App. 
4,  31  N.  E.  480. 

In  a  complaint  upon  a  promissory  note,  where 
the  second  paragraph  waa  for  money  loaned 

Digitized  by  Google 


M3 


Gbobgia  Sufbkmb  Coubt. 


Jolt, 


by  the  payee  to  tbe  defe&dant,  and  the  answer 
wu  payment  to  botb  paragnpha  of  tbe  com- 
plaint, want  of  eonalderatloD  to  the  first  para- 
crapb,  and  a  general  denial  to  the  aeeond  para- 
sniph,  tbe  defendant  la  not  entitled  to  open  and 
close  tbe  argument.  Williams  t.  Allen,  40  Ind. 
29S.    See  aupra,  II. 

In  an  action  upon  a  promlisory  note  tbe  de- 
fense was.  first,  that  the  note  was  ezecnted  for 
part  of  the  price  of  two  slaves;  that  tbe  sale 
bad  been  made  wltb  a  warranty  of  title,  and 
that  tbe  plaintiff  had  no  title  to  tbe  slaves  at 
the  time  of  tbe  sale :  second,  that  tbe  plaintiff 
bad  made  tbe  sale  with  a  warranty  that  tbe 
slaves  were  sound,  when  In  tact  they  were  tm- 
■ouad,  diseased,  and  of  no  Tmlae  at  the  time  of 
the  sale.  The  latter  defense  assumed  the  form 
of  a  counterclaim,  and  was  attempted  to  be 
sustained  as  such.  It  was  held  that  tbe  bar- 
den  of  proof  was  apon  the  defendant  In  both 
the  issnes,  and  consequently  he  had  a  right  to 
the  conclusion  of  the  argument  before  the  Jury. 
Tipton      Triplett,  1  Met  (Ky.)  670. 

In  an  action  against  an  Indorser  of  a  prom- 
issory note,  where  there  was  a  denial  of  no- 
tice In  the  answer  and  a  plea  that  the  indorse- 
ment had  been  procured  through  the  false  and 
fraudulent  misrepresentations  of  tbe  plaintiff; 
as  the  defendant  bad  entered  the  affirmative 
on  one  of  tbe  Issnes  Joined,  and  as  tbe  burden 
of  proof  as  to  notice  of  the  protest  was  thrown 
upon  the  plaintiff, — the  rule  that  whenever  the 
plaintlfE  tuis  the  alDrmatlve  In  any  one  of  the 
Issnes  whldi  tbe  pleWUnss  present  he  has  the 
rl^^t  to  open  and  close  tbe  argument  Is  op- 
erative ;  and  tbe  plaintiff  should  be  allowed  to 
open  and  close  tbe  argument.  Abat  v.  Slgura, 
6  Mart  N.  S.  73.    See  tupra,  II. 

In  an  action  upon  a  promissory  note  the  exe- 
cution of  which  was  denied  under  oath,  this 
denial  being  Joined  with  several  affirmative  an- 
swers, the  burden  of  proving  tbe  execution  of 
tbe  note  rested  on  plaintiffs,  and  entitled  them 
to  open  and  close  tbe  argument.  Bates  v. 
Forcht.  89  Mo.  121,  1  S.  W.  120. 

In  an  action  upon  a  promissory  note  defend- 
ant Bled  an  answer  In  which  It  denied  each  and 
every  allegation  contained  in  plaintiff's  petition, 
and  alleged  that  tbe  note  sued  on  was  given 
without  consideration,  and  not  for  value  re- 
ceived, and  further  set  up  a  counterclaim  for 
breach  of  contract  to  deliver  stone.  One  of  the 
assignments  of  error  was  that  the  defendant 
had  the  right  to  open  and  close,  and  the  court 
said  that  must  be  decided  by  ascertaining  upon 
wblcb  of  tbe  parties  rested  the  burden  of  proof ; 
that  the  execution  of  the  note  was  not  denied ; 
that  the  plaintiff's  prima  facie  case  was  made 
out  by  readlDg  the  note  to  the  Jury ;  that  no 
evidence  was  offered  to  lmi>eacb  Its  considera- 
tion; that  all  tbe  evidence  and  all  the  instruc- 
tions of  the  court  were  directed  to  the  defend- 
ant's counterclaim ;  that  it  held  tbe  afflrmative 
to  establish  the  only  issue  of  fact  In  dispute, 
d^odaofa  counterclaim,  and  the  burden  of 
proof  rested  upon  It,  and  It  bod  the  right  to 
open  and  close  tbe  argument  Grant  Quarry 
Co.  V.  Lyons  Constr.  Co.  72  Mo.  App.  S80.  Tbe 
defendant  In  this  case  having.  In  bis  answer,  de- 
nied each  and  every  allegation  contained  In 
the  plaintiff's  complaint.  It  is  not  easy  to  per- 
ceive how  the  burden  of  proof  and  the  conse- 
quent right  to  open  and  close  lay  wltb  it  It 
would  seem  to  be  a  rather  strenuous  exercise  of 
the  doctrine  that  tbe  substance  must  be  consid- 
ered instead  of  the  form,  for  certainly  the  read- 
ing of  the  note  to  tbe  Jury,  which  tbe  court  by 
Inference  admits  was  necessary,  was  the  giving 
of  evidence  to  the  Jury,  making  proof  of  tbe  al- 
location that  such  a  cote  existed,  and  Ite  own- 
mblp  by  tbe  plaintiff,  and  without  which  the 
verdict  and  Judgment  must  have  tone  against 
the  plaintiff. 
"1  L.  R.  A. 


See  Osborne  v.  Kline,  18  Neb.  844,  25  N. 
W.  860,  Mipra,  T.  a,  2,  and  coses  In  ttipra.  II. 
in  which  a  contrary  reasoning  and  doetrlne 
seem  to  be  had  and  asserted. 

In  assumpsit  upon  two  promissory  notes  al- 
leged to  have  been  given  for  tbe  purchase  price 
of  s  form,  where  defendant,  after  tbe  action 
hoe  be«i  referred,  on  his  motion,  to  commis- 
sioners, electe  to  try  the  case  by  Jury,  and  files 
a  statement,  which,  under  the  statute,  is  to  be 
regarded  as  a  plea,  denying  the  plalntlfTs  al- 
legations, asserting  that  neither  of  the  notes 
was  given  as  a  consideration  for  tbe  farm, 
but  without  any  good  or  legal  consideration 
whatever,  and  that  nothing  was  dne  upon  either 
of  them  when  the  action  was  commenced,  th* 
plaintiff  has  the  right  to  open  and  close,  since 
this  plea  of  defendant  amounts.  In  effect,  to 
nothing  more  than  tbe  general  Issue,  and  the  af- 
firmative Is  upon  plaintiff  to  sustain  the  valid- 
ity of  the  notes  by  showing  that  they  were 
given,  as  alleged,  in  consideration  for  tiie  ton- 
veyance  of  the  farm.  Chesley  v.  Chesley,  8T 
N.  U.  228. 

In  an  action  upon  a  promissory  note  the  an- 
swer, as  amended  upon  the  trUi,  entitled  the 
plaintiff  to  the  direction  of  a  verdict  for  tho 
amount  of  the  promissory  note  sued  upon,  un- 
less the  defendant  established  at  least  one  of 
tbe  two  aifirmatlve  defenses  pleaded,  vb.,  du- 
ress and  no  consideration.  Upon  this  Issue  tbe 
trial  Judge  properly  held  that  the  defendant 
had  the  afllrmatlve,  and  that  he  was  entitled 
to  open  tho  cose.  Heaton  Tracy,  24  Jones  * 
8.  327.  8  N.  T.  Snpp.  824. 

In  an  action  upon  a  promissory  note  there 
was  a  general  denial,  but,  after  the  trial  of  tbe 
cause,  tbe  verdict  was  set  aside  and  the  caose 
again  noticed  for  trial,  at  which  time  the  de- 
fendant obtelned  leave  to  serve  a  supplemental 
answer  which  alleged  that  after  the  commence- 
ment of  tbe  action,  plaintiff  commenced  another 
action  against  the  defendant  for  the  same  claim, 
etc.  it  was  held  that  the  burden  remained  with 
tbe  plaintiff,  and  be  should  open  the  case.  In- 
asmuch as  tbe  answer  put  In  Issue  the  making 
of  tbe  note  and  its  delivery  and  transfer;  and 
that  the  general  rule  that  the  plea  putt  dar- 
rein was  a  waiver  of  all  former  pleas  had  been 
abrogated  by  the  legislature  in  allowing  supple- 
mentel  cnmplalnte  and  answers.  Slauson  t. 
Bnglehart,  84  Barb.  198. 

In  an  action  on  a  pnmilBSory  note,  where 
the  plaintiff,  after  setting  out  tbe  note,  alleged 
the  transfer  of  It  by  the  payee  to  the  plaintiff ; 
and  that  he  was  tbe  owner  of  it,  and  none  of 
tbe  material  allegations  were  denied  by  tbe  an 
swer,  which  set  np  afllrmatlve  defenses,  and 
also  that  the  plaintiff  was  not  the  owner  of 
tbe  note,  tbe  defendant  was  properly  allowed 
to  open  and  close,  as  tbe  only  issues  between 
tbe  partis  were  raised  by  the  allegations  of  the 
answer,  which,  requiring  no  reply,  were  to  be 
deemed  ^tenled  by  the  plaiatilf.  Hoxie  v. 
Greene,  S7  Uow.  Pr.  97.  The  court  said  that 
tbe  averment  In  the  complaint  that  the  not» 
had  been  transferred  to  tbe  plaintiff  was  not 
denied,  even  by  inference,  except  the  concin- 
sion,  and  that  tbe  transfer  thereof  to  tbe  plain- 
tiff stood  admitted ;  and  further,  that  tbe  an- 
swer that  the  plaintiff  was  not  the  owner  was 
an  affirmative  defense  raising  tbe  Issue  that 
the  plaintiff  had,  since  such  transfer,  ceased  to 
be  tbe  owner  and  bolder  of  the  note,  of  which 
the  defendant  bad  the  afflrmative. 

In  an  action  on  a  promissory  note  alleged 
to  have  been  made  and  delivered  to  tbe  plain- 
tiff by  tbe  defendant,  where  the  answer  averred 
that  tbe  note  was  obtelned  by  tbe  plaintiff  as 
payment  for  work  which  be  falsely  represented 
himself  to  have  done  for  defendant  sod  ended 
by  denying  each  and  evor  allegation  of  the 
complaint  except  In  the  answer  admitted,  the 
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plaintiff  retalQB  the  afflrmatlTe,  as  aaeh  a  de- 
nial puts  In  lwu«  the  fact  of  the  making  and 
delivery  of  the  note,  and  the  answer  contained 
no  admlBalon  of  that  fact  except  ae  a  part  of 
the  defense  of  frand  and  failure  of  considera- 
tion, and  the  plaintiff  waa  not  entitled  to  avail 
himself  of  that  admission  without  admitting 
the  defentw  of  which  It  formed  a  part  Red- 
mond Tone,  32  N.  T.  B.  B.  260.  10  N.  Y. 
Bupp.  SOO. 

In  an  action  against  a  maker  and  Indorser, 
where  the  maker  answered  separatelr,  and  al- 
leged, first,  that  the  note  described  In  the  com- 
plaint was  not  delivered  bj  him  to  the  payee 
or  any  other  person,  nor  did  he  ever  receive 
any  value  therefor,  of  all  of  which  the  plain- 
tiff had  notice;  and  second,  that  the  plaintiff 
did  not  purchase  the  note  In  good  faith,  or  part 
with  value  therefor, — the  afflrmatlve  la  with 
the  defendant,  and  he  haa  the  right  to  open 
and  close.  Auerbach  v.  I'eetsch,  44  N.  X.  &  B. 
483.  18  N.  Y.  8upp.  452. 

Where  an  action  was  brought  upon  a  prom- 
issory note,  alleged  to  have  been  made  by  the 
defendant  to  bis  own  order,  and  Indorsed  and 
Oellvered  by  falm,  and  tranaferred  before  ma- 
tnrlty  to  the  plaintiff  for  a  Taluable  considera- 
tion, and  the  answer,  after  denying  all  the  al- 
legations of  the  complaint  not  Bpeclflcally  ad- 
mitted, alleged  that  the  note  was  made  and  In- 
dorsed at  the  request  and  for  the  accommoda- 
tion of  a  third  party  to  whom  It  was  delivered, 
without  consideration,  and  that  theae  facta 
were  known  to  the  plaintiff  at  the  time  he  re- 
ceived the  note;  and  alleged  further  that  cer- 
tain other  third  parties  were  the  legal  owners 
and  holders  of  the  note,  or  had  an  Interest 
therein, — the  defendant  waa  entitled  to  the  af- 
flrmatlTe of  the  issue,  and  it  waa  error  suA- 
dent  to  reverse  (he  Judgment  for  the  court  to 
refuse  him  the  opening  and  the  close  at  the 
trial.   Opper  v.  Calllon,  9  Daly,  157. 

In  an  action  originally  brought  by  the  receiv- 
ers of  a  arm  to  recover  upon  two  promissory 
notes  made  defendant  and  payable  to  the 
order  of  the  receivers,  where  the  notes  were  sub- 
MQUottly  assigned  by  the  receivers  to  the  ex- 
ecutors of  one  of  the  partners,  who  were  there- 
after subaCltuted  as  plaintiffs,  but  the  com- 
plaint was  not  amended  to  show  these  facts, 
and  the  answer  contained  no  denial  of  any  of 
tlie  allegations  the  complaint,  but  jset  up 
a  defense  and  counterclaim  consisting  entirely 
of  new  matter,  npon  the  pleadings  as  they  stood 
at  the  opening  of  the  case  the  defendant  clearly 
held  the  affirmative,  and  was  oitltled  to  open 
and  close.  Woodrlff  v.  Hunter,  6S  App.  Div. 
404.  78  N.  T.  Bupp.  210. 

In  an  action  brought  upon  a  promissory  note 
made  to  plaintiff  by  defendant's  testator, 
where  the  answer  alleged,  first,  want  of  con- 
sideration, second,  the  short  statute  of  limita- 
tions, third,  unsoundness  of  mind  of  the  tes- 
tator at  the  time  of  signing  the  note,  the  de- 
fendant had  the  rlgjit  to  make  the  closing  ad- 
dress to  the  Jury.  DeOraff  v.  Carmlchael,  13 
Hun,  120. 

Where  to  a  cause  of  action  against  the  de- 
fendant as  Indorser  of  a  promissory  note  the 
answer  denied  none  of  the  plaintiffs'  allegattonSi 
bat  set  up  affirmatively  that  the  defendant  was 
an  accommodation  indorser,  and  that  the  note 
was  in  fact  paid  out  of  moneys  In  the  hands 
of  the  plaintiffs'  testator,  applicable  thereto ; 
and  contained  an  averment,  upon  information 
and  belief,  "that  the  aald  plalntlffa  are  not  the 
lawful  ownera  and  holders  of  said  note,  and 
that  he  Is  not  indebted  to  them  thereupon  in 
any  sum  whatever," — the  defendant  held  the 
affirmative,  and  had  the  right  to  open  and  close 
jthe  evidence,  as  the  clause  above  quoted  was 
not  a  denial  of  any  averment,  since  neither  of 
the  facts  so  controverted  was  alleged  In  the 
61  L.  S.  A. 


complaint,  and,  aa  It  might  have  been  omltteA 
as  wholly  unnecessary.  It  put  In  Issue  no  part 
of  the  plaintiffs'  case.  Conoelyea  v.  Bwlft,  103 
N.  Y.  604,  0  N.  E.  489. 

In  an  action  upon  a  note  where  the  defend- 
ants had  Introduced  the  defense  of  failure  of 
consideration  of  the  note  and  had.  In  effect, 
admitted  the  plaintiff's  cause  of  action,  except 
in  so  far  aa  It  might  be  defeated  by  the  defense- 
interposed,  the  defendants  were  entitled  to  open 
and  close.  Blackwell  v.  Coleman  County  {Tex. 
Civ.  App.)  60  8.  W.  572. 

In  an  action  by  administrators  npon  promis- 
sory notes  a  denial  that  plaintiffs  or  their  In- 
testate ever  owned  the  notes,  or  that  the  hold- 
ers of  the  notes  bad  the  right  to  sue  upon  them, 
puts  them  upon  proof,  and  that  necessarily  en- 
titles them  to  the  opening  and  conclusion  of  the- 
argument  before  the  Jury.  Loggins  v.  Buck,  33- 
Tex.  lis.  In  addition  to  the  denial,  defend- 
ant alleged  that  the  notes  were  still  the  prop- 
erty of  the  payee,  who  had  transferred  them  to 
plaintiffs'  Intestate  for  the  purpose  of  evading 
offsets  and  other  defenses  available  against  her. 

In  an  action  upon  a  promissory  note  which 
contained  a'imnnlae  to  pay  a  sum  for  attorneya* 
fees,  where  defendant  d«iled  the  contract  for 
attorneya'  fees,  but  set  up  an  affirmative  de- 
fense that  he  signed  the  note  as  surety  with  the 
other  maker,  and  that  he  had  been  released  by 
an  extension  granted  to  the  principal  maker, 
to  which  there  was  a  reply  denying  the  affirm- 
ative defense;  and.  on  the  trial,  the  defend- 
ant obtained  leave  to  amend  bis  answer  before 
trial  by  striking  out  the  denial  of  the  contract 
to  pay  attorneys'  fees,  and  the  court  then  al- 
lowed him  the  opening  and  closing  of  the  case, 
— It  was  held  that  the  mling  was  correct  Mc* 
Dongall  V.  Walling,  10  Wash.  80,  62  Pae.  630 
See  aupro,  IV.  c. 

In  an  action  upon  a  promissory  note,  against 
the  payee  thereof  on  his  Indorsement,  where 
the  complaint  contained  the  usual  averment  of 
protest,  nonpayment,  and  ownerahip  of  the  note 
by  the  plaintiff,  and  the  defendants  In  their 
answers  did  not  deny  any  of  the  material  alle- 
gations of  the  complaint,  but  alleged  that  the 
payee  was  aa  accommodation  indorser ;  and 
that,  before  the  note  came  Into  the  possession 
of  the  plaintiff,  it  was  discounted  by  a  Arm  at 
a  usurious  rate  of  Intttest,  and  by  that  firm 
afterwards  transferred  to  the  plalnUff, — the  de- 
fendants were  clearly  entitled  firat  to  Introduce 
their  proofs,  and  to  open  and  close  the  argu- 
ment Sectmd  Ward  Sav.  Bank  v.  Shakman,  80 
Wis.  833. 

Where,  la  an  action  npon  a  promlaaory  not«» 
the  answer  put  In  Issue  the  ownership  of  the 
note  by  the  plaintiff,  and  the  plaintiff  proved 
such  ownership  by  assignment,  an  exception  to 
the  refusal  of  the  court  to  allow  the  defendant's 
right  to  open  and  close  the  case  because  the 
defendant  had  the  afflrmatlve  of  the  issue  was 
untenable.  Parker  v.  Kelly,  61  Wis.  552,  21 
N.  W.  589. 

In  an  action  of  assumpsit  by  the  plalntlffi 

as  payees  agalnut  the  defendant  as  maker  of 
three  promissory  notes,  where  the  plea  was  that 
at  the  time  of  the  making  of  each  of  the  notes 
by  the  defendant  ahe  waa  a  married  woman, 
and  that  her  husband  was  still  alive,  and  a 
replication  taking  issue  on  the  plea,  the  defend- 
ant was  entitled  to  begin.  Cannan  v.  Farmer, 
2  Car.  &  K.  746,  3  Exch.  698. 

In  an  action  on  a  note  for  £100,  pleas,  first, 
as  to  £50,  that  the  note  was  made  for  £100  In- 
stead of  i30  by  mistake;  second,  that,  as  to  the 
£50  parcel  the  note  was  made  for  the  accommo- 
dation of  the  plaintiff;  third,  that  as  to  the 
same  sum,  the  note  was  procured  by  the  fraud, 
covin,  etc.,  of  the  plaintiff ;  fourth,  as  to  £40, 
parcel  of  another  sum  of  £50,  payment;  lastly, 
payment  Into  court,  and  that  the  defendant  waa 
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not  Indebted  ia  a  greater  amount,  wbicb  last 
alleeatton  vaa  trarersed  by  the  replication,  and 
iBBues  were  taken  and  Joined  on  all  the  pleas, — 
It  waB  held  that  the  plaintiff  was  entitled  to  be- 
sin.  Booth  T.  MUlns,  16  Meea.  &  W.  600,  4 
Dowl.  &  L.  D2,  16  L.  J.  Bzch.  N.  8.  8S4. 

In  an  action  of  aasurapslt  on  a  promlssorr 
note  by  the  Indorsee  against  the  defendant  as 
the  maker,  tbe  plea  was  that  the  Indorsement 
hj  the  payee  was  In  blank,  'and  that  after  that 
Indorsemmt,  and  before  the  delivery  of  the  note 
to  tbe  plaintiff.  It  came  Into  the  bands  of  a 
person  who  was  tbe  lawful  holder  tbereof  at 
the  time  of  the  making  of  an  order  of  nisi 
prius,  whereby  It  was  ordered,  with  the  consent 
of  tbe  tben  bolder,  that  the  note  and  all  the 
claim  of  tbe  tben  holder  In  respect  thereof 
should  be  and  was  referred  to  an  arblfc-utor, 
and  that  tbe  note  was  delivered  tg  tbe  plain- 
tiff after  tbe  making  of  the  order  before  any 
award  was  made  by  tbe  arbitrator  In  violation 
of  good  faltb,  and  In  fraud  and  contempt,  of 
tbe  order,  and  that  tbe  plaintiff  took  and  're- 
ceived the  promissory  note  with  full  knowledge 
of  tbe  premises.  Replication,  that  the  plain- 
tiff bad  no  knowledge  of  the  premises.  It  was 
held  that  the  defendant  was  entitled  to  begin. 
Smith  V.  Martin,  Car.  &  M.  S8,  9  Meea.  &  W. 
804,  1  Dowl.  P.  C.  N.  8.  418. 

In  an  action  of  aaaumpslt  on  a  promissory 
note  made  by  tbe  defendant  with  a  second 
coant  for  an  account  stated,  the  plea  was  that 
tbe  note  was  given  for  one  half  of  a  sloop,  and 
was  to  be  paid  as  the  sloop  earned  It  by  carry- 
ing goods  for  the  payee  at  reasonable  freight, 
and  averred  the  willingness  of  the  defendant  to 
carry,  and  a  plea. of  want  of  consideration  or 
value  for  tbe  Indorsement,  with  a  replication 
that  the  plaintiff  had  the  note. for  a  good  «nd 
sufficient  consideration ;  and  as  to  tbe  residue 
of  the  first  count,  and  tbe  whole  of  the  second 
count  a  MoHfl  pngegut.  It  was  held  that  the 
dtfendant  most  begin.  Edwards  Jones,  7  Car. 
&  P.  6.18. 


8.  ^MiiMfMft  on  butt  of  mchange. 

In  an  action  upon  a  bill  of  exchange  against 
the  maker  and  acceptor,  where  the  answer  of 
the  maker  was,  first,  that  tbe  bill  was  made  by 
blm,  without  consideration ;  second,  that  the 
bill  was  made  by  him  and  indorsed  by  the  plain- 
tiffs for  the  accommodation  of  the  acceptor, 
wltb  the  mntoal  agreement  that  as  between 
themselves  they  were  to  be  coaaretles  of  tbe 
acceptor,  and  that  the  defendant  had  fully 
paid  bis  equal  part  tbereof,  and  tbe  reply  was 
general  denial  and  a  epeclal  paragraph  amount- 
log  to  a  denial, — the  defendant  has  the  right  to 
open  and  close  the  argument  List  v.  Korte- 
peter,  20  Ind.  27. 

In  an  action  of  assumpait  on  bills  of  ex- 
change and  an  account  stated,  the  defendant 
pleaded  payment  to  the  counts  of  the  bills,  and 
non  aasumpgit  to  tbe  account  stated.  The 
plaintiff  disavowed  any  Intention  of  making 
proof  on  tbe  account  stated.  Under  these  cir- 
cumstances the  court  held  that  tbe  defendant 
should  begin.  Smart  v.  Uayner,  6  Car.  &  P. 
721. 

In  an  action  of  assumpsit  by  the  Indorsee 
against  the  acceptor  of  a  bill  of  exchange,  with 
a  second  count  on  an  account  stated,  wbere  tbe 
defendant  pleaded  affirmative  defenses  which 
would  have  been  perfect  against  the  drawer  of 
the  bill,  but  not  against  the  plaintiff  unless  he 
had  notice,  and  alleged  such  notice;  and  to  the 
second  count  pleaded  non  a»»umpait;  and  the 
replication  averred  that  the  pl^ntiff,  at  the 
time  when  the  bill  was  indoraed,  did  not  have 
tbe  notice  la  the  plea  mentioned, — ^the  burden 
«1  L.  R.  A. 


of  tbe  proof  lies  wltb  the  defendant  to  prove 
tbe  notice,  and  he  must  begin.  Warner  v. 
Haines,  6  Car.  «  K  666. 

In  an  action  of  assumpsit  tbe  declaration 
stated  tbat  tbe  defendant  made  his  draft  or  or- 
der  called  a  banker's  check  on  tlie  bank  of  Bor- 
land, which  he  delivered  to  the  plaintiff,  and 
averred  presentment,  and  that  the  drawee  did 
not  pay.  Second  count  on  an  account  stated. 
Plea,  that  the  draft  or  order  was  made  without 
eonslderatioD,  and,  as  to  the  second  count,  mm 
oBtwnpait.  HepUcatlon  that  there  was  m  gooA 
consideration  concluding  to  tbe  conntry.  It 
was  held  that  the  defendant  was  entitled  to  be- 
gin.   Mills  V.  Oddy.  6  Car.  &  P.  728. 

There  is  no  statement  in  either  of  these  two 
cases  that  tbere  was  no  attempt  made  to  prove 
tbe  account  stated,  hut  It  must  be  that  the  de- 
cision must  have  been  for  the  same  reason  as 
that  given  In  Smart  v.  Rayner,  6  Car,  &  P. 
721,  8upra. 

Wbere,  In  an  action  of  assampslt  against  the 
defendant  as  the  maker  of  a  promissory  note, 
there  were  also  two  counts  for  money  lent  and 
on  an  account  stated,  and  the  plea  was,  first 

that  the  defendant  bad  not  any  consideration  or 
value  for  making  tbe  note ;  and,  second,  to  tbe 
othet  counts  non  a»tump»tt,  with  a  replication 
tbat  tbe  defendant  had  valo^  It  was  held  that 
the  defendant  should  begin.  Honan  v.  Thomp- 
son, 6  Car.  k  P.  717. 

And  the  same  may  be  said  of  this  case  as  to 
the  counts  for  money  lent  and  accotmta  stated. 

Where  tbe  first  count  In  a  declaration  was 
upon  ft  check,  the  second  for  money  lent,  and 
tbe  third  on  an  account  stated,  and  the  plea 
was,  first,  that  tbe  account  stated  was  concern- 
Ing  tbe  same  amount  which  was  mentioned  In 
the  first  count,  and  that  the  check  was  given 
to  a  person  for  the  nominal  value  of  counters 
used  In  gambling,  and  that  the  plaintiff  had 
full  knowledge  of  the  fact  before  such  persMi 
delivered  the  check  to  him,  and  the  second  plea 
was  that  the  check  was  transferred  to  tbe  plain- 
tiff without  consideration  and  for  the  mere  pur- 
pose of  enabling  tbe  plaintiff  to  sn«  on  It  for  tbe 
benefit  of  the  person  to  whom  It  was  given,  wltil 
a  replication  to  the  first  plea  that  the  plaintiff 
had  no  notice  of  the  premises  in  that  plea  men- 
tioned, and  to  the  second  plea  that  the  check 
was  transferred  to  the  plaintiff  for  a  good  con- 
sIderaVoi>> — the  defendant  must  begin.  Bing- 
ham V.  Stanley,  9  Car.  &  P.  374. 

In  an  action  of  assumpsit  on  a  bill  of  «i- 
change  by  tbe  indorsee  against  t}ie  aeewtor, — 
plea,  that  tbe  bill  had  been  altered  after  accept- 
ance,— defendant  claimed  the  right  to  begin. 
Plaintiff  contended  tbat  he  was  entitled  to  be- 
gin as  the  bill  most  be  put  in  by  the  plalntUL 
It  was  held  (Aat  tbe  defendant  was  to  begin. 
Barker  v.  Malcolm,  7  Car.  ft  P.  101. 

In  an  action  of  assumpsit  on  a  bill  of  ex- 
change by  the  holder  against  the  acceptor,  the 
declaration  stated  that  the  drawer  Indorsed  to 
tbe  plaintiff,  and  tbe  defeodant  pleaded  tbat 
tbe  bill  was  drawn  and  accepted  for  the  defend- 
ant's accommodation,  and  handed  to  the  drawer 
to  procure  It  to  be  discounted,  and  tbat  the 
drawer  Indorsed  It  In  blank  and  delivered  it  to 
a  third  persiHt  to  get  It  discounted,  who,  against 
good  faltb,  delivered  It  to  tbe  plaintiff,  and 
that  the  plaintiff  bad  notice  of  the  facts.  The 
reply  was  dc  injuria,  and  It  was  held  that  tbe 
defendant  must  be^.  Lees  v.  Hoffstadt,  8 
Car.  *  P.  SI»9. 

In  an  action  on  a  bill  of  exchange  by  tbe  in- 
dorsee against  the  acceptor,  the  defendant 
pleaded  that  It  was  an  accommodation  bill,  and 
that  a  blank  acceptance  had  been  filled  up  and 
applied  In  discharge  of  this  and  other  bills.  Ttas, 
plaintiff  replied  that  the  defendant  broke  Us' 
promise  without  such  case  as  in  that  plea  al- 
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leged.    It  wAB  beld  that  on  these  pleadings  the  Ing  from  certain   causes,   amoae  which  was 


defendant  was  entitled  to  begin.  Faltli  t.  U'ln- 
tjn,  7  Car.  *  F.  44. 

4.  Deit. 

la  an  action  of  debt  for  the  penalty  of  an 
■agreement,  the  defendants  pleaded  a  tender  of  a 
^leed  of  assignment.  The  court  was  of  opinion, 
nem.  con.  that  the  defendants  held  the  af- 
flnnatlve  lanie,  and  had  the  right  to  open  and 
«lo8e  the  cause.  Aald  r.  Hepbnm,  1  Crancb  C. 
-C.  122,  Fed.  Cas.  No.  650. 

In  an  action  of  debt  against  an  administrator, 
where  the  pleas  are,  no  goods  of  the  deceased 
In  the  defendant's  hands,  and  plena  admlnUtra- 
vtt,  the  afflrmatlTe  of  the  Issues  Is  on  the  plain- 
tiff, and  be  has,  therefore,  the  right  to  begin. 
Marqitls  v.  Rogers,  6  Blackf.  118. 

In  an  action  of  debt  upon  a  single  bill  for 
£30  the  declaration  set  forth  the  date,  amount, 
«nd  other  uaual  descriptions  of  the  obligation; 
to  which  the  defendant  pleaded  payment,  and 
•alM  a  set-off  or  dlsconnt.  It  was  held  error  to 
refuse  to  permit  bis  eonnsel  to  open  and  con- 
■elude  the  cause.  Churchill  v.  Rogers,  Hardin 
(Ky.)  IStt. 

In  an  action  of  debt  against  the  administra- 
tor of  a  deceased  person,  where  the  pleas  are 
a  general  plea  of  payment,  and  that  defendant 

was  never  executor,  etc. ;  to  each  of  which 
there  Is  a  general  replication  and  Issue, — the 
plaintiff  on  this  state  of  the  pleadings  Is  en- 
titled to  open  and  conclude  the  argument  of  the 
case.    Clay  t.  Robinson,  7  W.  Va.  350.. 

In  an  action  of  debt  on  a  bond  the  defend- 
ant pleaded  golvit  ad  diem  without  the  general 
Issue  or  any  other  plea.  It  was  held  that  the 
defendant  should  begin.  Sandford  v.  Hunt,  1 
Car.  &  P.  lis. 

A  declaration  In  debt  stated  that  the  defend 
ant  was  Indebted  to  the  plaintiff,  for  work  and 
labor,  a  certain  amount,  and  tbe  same  amount 
on  an  account  stated.  There  was  a  general 
plea  of  payment  to  the  whole  declaration.  It 
was  held  that  the  defendant  must  begin.  Blrt 
T.  Leigh,  1  Car.  ft  K.  611. 

In  an  action  of  debt,  for  goods  sold,  the  de- 
fendant pleaded  her  coverture,  which  was  de- 
nied in  the  reply,  and  It  was  held  that  the  de- 
fendant must  begin.  Woodgate  v.  Potts,  2  Car. 
■A  K.  4&T. 

S.  /Mttraiwe. 


In  an  action  upon  a  policy  of  acddoit  Insur- 
ance only  one  of  two  defenses,  vta.,  a  denial  that 
the  accident  causing  the  death  happened  as  al- 
leged by  the  plaintiff,  was  sustained  by  the 
proof;  and  tlM  denial  tiiat  the  aceidoit  was 
caused  as  alleged  was  the  only  issue  of  fact  that 
the  plaintiff  was  required  to  establish.  It  was 
held  Uiat  the  burden  was  upon  the  plaintiff, 
and  that  she  was  entitled  to  the  concluding  ar- 
«umeni  to  the  Jury.  American  Aed.  Co.  t. 
Blgart;  94  Ky.  647,  21  L.  B.  A.  651,  28  8.  W. 
191. 

In  an  action  upon  a  policy  of  iosnrance  which 
Is  defended  on  the  ground  of  nonpayment  of 
premiums  and  coneeqnent  forfeiture  of  the  policy 
plaintiff  haf>  the  right,  under  a  plea  of  perform- 
ance of  the  conditions  of  the  policy  as  to  the 
payment  of  premiums  within  the  prescribed  time, 
to  prove  a  waiver  ot  the  conditions,  and,  as 
the  burden  of  establishing  such  waiver  is  upon 
him,  he  has  the  right  to  open  and  close  the  case. 
James  v.  Mutual  Reserve  Fund  Life  Asso.  148 
Ho.  1,  49  S.  W.  978. 

In  an  action  on  a  beneficiary  certificate  where 
the  defense  was  baaed  on  a  by-law  of  the  de- 
fendant incorporated  in  and  forming  a  part  of 
the  policy  by  its  terms,  which  In  effect  provided 
that  It  should  not  be  liable  for  death  losses  aris- 
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where  the  death  was  caused,  or  superinduced, 
by  the  use  of  Intoxicating  liquors,  and  It  was 
alleged  in  the  answer,  and  there  was  evidence 
tending  to  support  the  allegation  that  the  death 
of  the  assured  was  so  caused  or  superinduced, 
the  defenaant  was  entitled  to  open  and  close 
the  argument  to  the  jury.  Seller  v.  Supreme 
Lodge,  K.  of  P.  66  Ho.  App.  449. 

In  an  action  of  covenant  on  a  policy  of  in- 
surance the  plea  to  the  suit  wub,  eovenanta  per-  . 
formed.  It  was  beld  that  the  plea  was  affirm- 
ative, and,  as  It  rested  on  the  defendants,  there 
was  no  doubt  but  that  they  should  begin  and 
conclude.  Norrls  v.  Insurance  Co.  ot  N.  A.  8 
Yeates,  84.  2  Am.  Dec.  860. 

In  on  action  upon  a  policy  of  life  Insurance 
where  the  declaration  stated  that  the  assured 
had  caused  to  be  delivered  into  the  office  of  the 
society  his  statement  In  writing  setting  forth 
the  past  and  present  state  of  his  health  and 
other  circumstances  touching  his  habits  and 
life,  and  then  averred  that  in  the  statement  so 
delivered  there  was  no  untruth  or  fraudulent 
allegation ;  and  one  of  the  pleas  was  that  in 
and  by  said  statement  in  writing  It  was  alleged 
by  the  assured  that  his  habits  were  and  had 
been  sober  and  temperate,  which  allegation  was 
untrue,  to  which  there  was  a  reply  that  the  hab- 
its of  the  assured  were  and  had  been  sober  and 
temperate, — the  defendant  was  entitled  to  begin 
for  the  reason  that  the  plaintiff.  In  his  declara- 
tion, did  not  show  what  were  the  statements 
made  by  the  assured  In  the  declaration  which 
he  caused  to  be  delivered,  but  they  were  set  out 
In  the  plea,  and  consequently  must  be  proved  by 
the  defendant,  and  second,  that  the  allega- 
tions in  the  plea  were  those  of  falsehood 
amounting  to  fraud,  of  which  there  could  be  no 
presumption,  and  the  bsrden  is  on  the  defend- 
ant to  prove  tbeoL  Leete  t.  Gresham  L.  Ins. 
8oc  la  Jur.  1161,  7  Eng.  L.  ft  Bq.  678. 

In  Stormont  v.  Waterloo  Life  ft  C.  Assnr.  Co. 
1  Fost.  ft  F.  22,  the  declaration  was  upon  a  life 
policy,  to  be,  la  case  of  suicide,  canceled  by  re- 
turn of  premiums,  vrith  general  averment  that 
all  things  had  happened  to  entitle  the  plaintiff. 
The  plea  was  that  the  assured  did  commit  sui- 
cide, and  an  averment  of  readiness  to  return 
the  premiums,  which  were  paid  into  court ;  the 
replication,  that  the  assured  did  not  commit 
Boicide.  The  defendants  were  allowed  to  begin 
because  the  burden  was  on  them. 

In  an  action  of  covenant  on  a  policy  of  in- 
surance on  the  life  of  a  person  the  plea  was 
that,  at  the  time  of  the  making  of  the  declara- 
tion as  to  the  state  of  health  of  the  assured, 
and  at  the  time  of  the  making  of  the  policy, 
the  habits  of  the  assured  were  Immoderate  and 
intemperate,  and  tliat  the  assured  was  addicted 
to  excessive  drinking,  concluding  with  a  verlfl- 
cation.  Replication,  that,  at  the  time,  etc., 
the  habits  of  the  assured  were  moderate  and 
temperate ;  and  that  the  hablta  of  the  assured 
were  not  Immoderate  and  Intonperato ;  nor  was 
he  addicted  to  Intemperate  drinking,  concluding 
to  the  contrary.  The  defendants  sulimltted 
that  they  had  the  right  to  begin.  The  court 
held  that  there  was  on  affirmative  on  both 
sides,  and  that  on  these  pleadings  the  plaintiff 
should  begin.  Craig  ▼■  Fenn,  Car.  ft  U.  48. 
See  Bvpra,  II. 

In  an  action  on  a  policy  of  insurance,  where 
there  was  a  plea  that  a  certain  thing  alleged 
by  the  assured  In  the  declaration  made  by  hbn 
at  the  time  of  effecting  the  insurance  was  on- 
true,  in  that  be  was  not  then  in  good  health  as 
steted,  the  plaintiffs  were  entitled  to  begin,  not 
only  on  that  issue,  but  on  all  the  Issues  upon 
I  the  pleas  denying  the  troth  of  the  statement  of 
the  assured  set  out  In  the  declaration,  for  the 
truth  of  that  statement  was  a  necessary  aver* 
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meot  In  tbe  declantlon,  and  the  uveral  parts 
ot  It  were  denied  by  tbe  pleas.  Oeacb  t.  In- 
gall,  14  Mees.  &  W.  95,  9  Jar.  681,  IS  L.  J. 
Excb.  N.  S.  87. 

And  In  an  action  on  a  policy  of  life  Insurance 
the  declaration  stated  that  the  policy  was  made 
on  the  basis  of  a  certain  declaration  of  tbe 
plaintiffs  which  was  aet  oat,  stating,  among 
other  things,  the  usual  particulars  as  to  tbe 
constitution  and  habits  of  the  assured,  and  that 
the  said  assured  was  at  the  time  In  good 
health ;  and  it  was  then  averred  that  the  satd 
declaration  was  In  all  respects  true.  Tbera 
were  aeTeral  pleas  and  lasnes  Joined  thereon.  In 
which  the  afllrmatlve  was  on  defendant,  and 
his  counsel  claimed  the  rl^ht  to  begin.  It  was 
held  that  It  lay  on  the  plaintiffs  to  establish 
that  which  was  the  very  condition  of  tbe  In- 
surance, namely,  that  the  party  whose  life  was 
insured  was  In  good  health.  And  that  the 
plaintiffs,  therefore,  were  entitled  to  begin. 
Bawlins  v.  Desborouflrb,  2  Hoody  &  B.  TO. 

But  In  an  action  by  executors  on  a  policy  of 
Insurance  effected  on  tbe  life  of  the  testator, 
where  the  usual  averment  was  made  of  tbe 
troth  of  a  declaration  as  to  the  physical  condi- 
tion of  assured,  made  by  bim  in  compliance  with 
the  requirement  of  the  policy,  with  pleas,  first, 
that  tbe  aatd  declaration  or  statement  was  un- 
true, alleging  In  what  particulars,  and  sec- 
ond, that  tbe  policy  was  obtained  by  fraud, 
covin,  and  misrepresentation,  and  the  plaintiff 
replied  ds  tnfuria  to  the  first  and  traversed  the 
second,  and  iBsues  thereon, — tbe  defendants  bad 
the  right  to  begin.  Ashby  v.  Bates,  16  Mee*. 
*  W.  589,  15  L.  J.  Excb.  N.  8.  87,  9  Jur.  691. 

And  so,  in  an  action  upon  a  life  Insurance  pol- 
icy alleged  to  have  been  effected  In  pursuance  of 
a  declaration  subscrllied  by  tbe  plaintiff  which 
contained  a  statement  made  by  the  assured ; 
with  an  averment  that  the  policy  contained  a 
stipulation  that  the  same  should  be  void  if  ob- 
tained by  any  misrepresentation  as  to.  etc.,  and 
that  the  Insurance  was  not  obtained  throngh 
any  misrepresentation,  etc..  and  the  plea  was 
that  the  policy  was  effected  on  the  Iwsis 
of  the  declaration  and  averred  facts  tend- 
ing to  show  that  the  statement  of  tbe  plain- 
tiff was  ontme  and  a  misrepresentation,  the 
defendant  should  begin.  Pole  ▼.  Rogers,  2 
Moody  &  K.  287. 

These  last  four  casea  would  seem  to  be  based 
npon  facts  sultstantlally  identical,  and  yet  it 
woaid  seem  to  be  dlflScuit  to  reconcile  the  last 
two  eases  with  tbe  two  Immediately  preceding; 

6.  JE«pl«oto. 

In  an  action  of  replevin,  against  a  landlord 
and  his  bailiff,  for  goods  distrained  for  rent. 
If  all  the  pleas  in  tbe  case  are  withdrawn  except 
the  avowry  and  conusance  admitting  the  tak- 
ing of  the  goods  by  them,  under  tbe  distress, 
tbe  defendant  will  be  oitltled  to  the  opening 
and  closing  In  tbe  trial  of  the  case.  Jackson  v. 
j;>elaplaine,  6  Houst  (Del.)  868. 

In  replevin  tor  a  horse,  where  the  plea  was 
that  the  horse  was  the  property  of  another,  and 
not  of  the  plaintiff,  and  the  replication  that 
the  horse  was  not  the  property  of  the  other 
person,  but  of  the  plaintiff,  tb«  defendant  has 
the  right  to  begin.  Colstone  v.  HIscolbs,  1 
Uoody  &  B.  301. 

In  replevin  with  an  avowry  for  rent  In  ar* 
rear  and  plea  nothing  in  arrear.  counsel  for  the 
defendant  stated  that  he  apprehended  that  the 
verdict  would  be  in  his  favor  If  no  evidence 
were  given  on  either  side.  Tbe  court  said  that 
was  so,  and  that  the  plaintiff  should  begin. 
Cooper  T.  Bgglnton,  8  Car.  ft  P.  748. 

Where,  in  replevin,  there  was  oognlsanee  bj 
defendants,  as  bailiffs,  for  arrsars  of  a  rent 
charged  upon  certain  lands  held  In  fee,  which 
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rent  had  been  granted  to  certain  parties,  front 
whom  title  was  deduced  to  the  person  for  whom 
tbe  defendants  acted  as  bailiffs  throu^  a  per- 
son who  bad  died  seised  as  in  fee  of  the  rent, 
and  the  material  question  was  whether  th» 
distress  la  the  name  of  the  person  wbose  balU 
Iffe  defendants  claimed  to  be  was  made  within 
twenty  years  next  after  the  time  at  whleb 
the  pn-son  who  died  seised  as  In  fee  of  ^ 
rent  had  the  right  to  make  such  distress, — the 
right  to  begin  was  in  the  defendants,  as  It 
lay  with  them  to  show  that  the  distress  was 
so  mada  ColUw  v.  ClariM,  6  Q.  R  467,  » 
Jur.  158. 

In  sn  action  la  replevin  for  property  levied 
upon  by  an  officer,  under  execution,  as  belong- 
ing to  the  defendant  In  tbe  execution,  where 
the  defendant  pleaded  facts  to  estop  the  plain- 
tiff from  claiming  tbe  property  or  denying  that 
It  belonged  to  the  defendant  in  the  execution, 
which  facta  were  denied  In  reply  by  the  plain- 
tiff, the  defendant  had  the  right  to  open  an4 
close  the  case.    Colwell  v.  Brower,  75  III.  516. 

In  an  action  of  replevin  for  a  quantity  of 
merchandise,  where  the  defendant  answered  In 
avoidance,  setting  up.  In  snlwtanec;  that  b«  was 
entitled  to  a  lien  on  tbe  goods  for  ths  frel^t 
on  their  transportation,  and  that  plaintiffs 
were  not  entitled  to  the  possession  of  the 
goods,  and  there  was  a  replication  In  denial, 
the  affirmative  was  on  the  defendant,  and 
therefore  be  was  entitled  to  the  opening  and 
close.    McLiees  v.  Felt,  11  Ind.  218. 

In  an  action  to  recover  possession  of  per- 
sonal property,  where  the  defendant  alleged 
that  he  was  trustee  In  bankruptcy  of  a  bauk- 
ropt,  and  that  the  claim  of  the  plaintiff  to  the 
property  was  in  fraud  of  his  rigbt  as  sneb, 
the  burden  being  upon  plaintiff  to  show  owner- 
ship, or,  at  least,  some  right  to  the  poaaes- 
Blon  of  the  goods, — the  plaintiff  has  the  bur- 
den  of  proof,  and  Is,  therefore,  entitled  to  tbe 
concluding  argument.  Budy  v.  Kats,  28  Ky. 
L.  Bep.  1897,  86  S.  W.  18. 

In  an  action  of  replevin,  where  the  defend- 
ant pleads  property,  he  does  not  tbereby  obtain 
the  right  to  open  and  close,  as  the  plaintiff 
must,  notwithstanding,  first  prove  that  he  baa 
a  right  to  maintain  his  writ  of  replevin,  by 
showing  tbat  he  has  either  an  absolute  or  a 
special  property  In  himself.  And  In  this  respect 
the  action  of  replevin  is  different  from  tres- 
pass, which  may  be  supported  against  any  per- 
son who  has  no  right  by  one  who  has  the  pos- 
session.   Marsh  V.  Pier,  4  Bawle,  278. 

In  an  action  of  replevin  there  was  a  cog- 
nisance for  rent  In  arrear.  Flea,  that  an 
agreement  had  been  entered  Into  between  tbe 
landlord  and  tenant,  and  that  the  tenant  was 
subsequently  Indnced  by  tbe  landlord  to  enter 
into  another  agreement,  which  second  agree- 
ment was  tbe  demise  mentioned  In  the  cogni- 
sance ;  and  tbat  the  latter  agreement  had  Iieen 
atundoned  by  tbe  consent  of  parties  before  any 
rent  became  due.  Another  plea  was  similar  to 
the  first,  except  tbat  it  was  alleged  that  tbe 
tenant  was  Induced  to  enter  Into  the  second 
agreement  by  fraud.  A  replication  denied  the 
abandonment  and  the  fraud.  It  was  held  that 
on  these  pleadings  the  plaintiff  was  entitled 
to  begin.  Williams  V.  Thomas,  4  Car.  ft  P. 
234.  Defendant  contended  that  be  should  be- 
gin, because,  though  tbe  affirmative  of  the  Is- 
sue was  In  point  of  form  upon  tbe  plaintiff, 
yet,  as  these  pleas  amounted  in  substance  to 
no  more  than  a  pIsa  of  no»  tmuit,  it  lay  upon 
him  to  prove  the  tenancy.  But  the  court  held 
that,  while  the  pleas  did  amount  very  nearly 
to  non  tenuit,  nevertheless,  since  In  point  of 
form  the  affirmative  was  upon  the  plaintiff,  he 
ought  to  begin. 

In  an  action  of  replevin,  where  the  defend- 
ant did  not  plead  the  general  issue,  bat  took  th» 
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afflnnattTC  on  himself  by  pleading  Ubmm  tm- 
ementvm,  he  wae  entitled  to  the  general  re- 
pl7.  Bulford  T.  Croke,  Cited  in  Peake  on  Br- 
Mence,  8.  (This  Is  all  there  la  aaU  of  the  caae ; 
hat  what  place  a  plea  of  Iflwim  teiwiiieiitdM 
haa  Id  an  action  of  replevin  anyone  mar  goew 
out  who  can.) 

7,  Tregpatt. 

The  object  of  a  atatnte  providing  that  "er- 
mj  perflon  owning,  having,  or  keeping  any  dog 
■hall  be  liable  to  the  party  injured  for  all 
damages  done  by  ancb  dog.  But  no  recovery 
shall  be  had  Ui  case  tbe  person  Injured  Is,  at 
the  tUoe,  upon  the  premises  of  the  owner  of 
the  dog  after  night,  or  engaged  In  some  onlaw- 
fDl  act  In  the  daytime," — is  to  relieve  the 
plaintiff  in  an  action  for  injury  done  by  a  dog 
of  the  common-law  rule  as  to  proving  a  aoien- 
ter,  and  In  such  an  action,  an  allegation  as  to 
tlie  exception  being  unnecessary  In  the  plaln- 
tUTa  petlUottt  he  could  not  make  it,  and  there- 
by control  tbe  action  of  tbe  court  la  deter- 
mining who  had  the  burden  of  proof,  so  as  to 
obtain  tbe  closing  argument  to  the  Jury;  and, 
tbe  real  Issue  In  tbe  case  arising  upon  the  de- 
fendant's plea  of  contrlbatory  negligence,  of 
which  tbe  plaintiff  was  alleged  to  have  been 
guilty  In  teasing  the  dog,  the  burden  of  proof 
was  placed  on  the  defendant,  and  entitled  him 
to  the  closing  argument.  BoiBh  v.  Wathen,  104 
Ey.  648,  47  8.  W.  S99. 

In  an  action  of  trespass  for  taking  and 
carrying  away  the  plaintiff's  cow,  where  the 
defendant  plttded  tbe  g«ieral  issne  and  flied 
a  brief  statement  Justifying  as  collector  of  the 
town,  and  It  was  admitted  that  tbe  cow  was 
taken  and  sold  by  him  and  the  balance  of  the 
price  exceeding  tbe  plaintiff's  tax  tendered 
him,  the  plaintiff  la  entitled  to  open  and  doae. 
Lunt  v.  Wonnell,  19  He.  100,  supra,  II. 

Under  a  statute  giving  liberty  to  plead  tbe 
general  Issue  and  give  tbe  special  matter  In 
evidence  in  certain  cases.  In  an  appeal  brought 
into  the  supreme  court  from  a  Judgment  of  the 
common  pleas,  where  tbe  defendants,  after  en- 
tering a  plea  of  not  guilty  as  required  by  the 
statute  mentioned,  alleged  that  at  the  time  of 
the  trespass  said  to  have  been  committed  they 
were  parish  aBseseors,  and  levied  a  tax  In  a 
legal  and  proper  manner,  and  Issued  legally 
their  warrant  for  Its  collection,  under  which 
the  collector  took  and  sold  the  articles  men- 
tioned Id  the  writ,  the  defendant  had  the  rl^t 
to  open  and  close.  Bangs  v.  Snow,  1  Mass. 
181. 

In  an  action  of  trespass  guare  elauaum  fregU 
the  plea  was  soil  and  freehold  in  the  defendant 
Bepllcatloo,  that  the  soli  and  freehold  were 
not  In  the  defendant,  and  Issue  Joined.  It  was 
held  that,  on  tbe  plea  of  soil  and  freehold  ten- 
dered by  tbe  defendant,  on  which  Issue  was 
Joined  and  on  which  the  trial  was  held,  there 
being  no  other  plea  or  issue,  the  right  of  open- 
ing and  closing  the  argument  belonged  to  the 
defendant;  as,  bj  such  plea,  he  admitted  the 
act  complained  of  as  a  trespass,  and  undertook 
to  prove  the  property  of  the  soil  In  himself, 
and  he  therefore  had  the  affirmative,  and,  If 
he  failed  to  make  it  ont,  tbe  verdict  must  be 
against  him.    Davis  v.  Hason,  4  Pick,  1S6. 

Tbese  decisions  were  made  prevloos  to  tbe 
adoption  by  the  sapreme  Judicial  court  (1830) 
of  the  uniform  rule  of  giving  the  right  of  open- 
ing and  closing  in  all  cases  to  the  plaintiff. 
And  this  rule  has  since  obtained  In  Massa- 
ehnsetta,  and  Is  adhered  to  In  that  state  with 
such  rigidity  that  that  court  has  held  that, 
where  the  defendant  admits  the  plaintiff's  cause 
of  action,  and  tbe  only  issue  tor  the  Jury  is 
on  the  defendant's  declaration  In  s«t-off,  the 
plaintiff  is  stilt  antltled  to  opnk  and  cloM.  I>mt 
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Tremont  Nat  Bank,  128  Uass.  349.  See 
supra.  III.  a,  1. 

These  two  cases  also  Indicate  that,  before 
the  adoption  of  that  arbitrary  rule^  tbe  doe- 
trino  was  the  same  there  as  elsewhere,  on  ths 
snhjeet  being  considered,  and  tliat,  but  tor 
It,  It  would  still  be  so. 

In  an  action  against  a  sheriff  for  taking  and 
converting  a  stock  of  goods,  property  of  the 
plaintiff,  where  the  defendant  Justified  alleg- 
ing that  h*  to<dE  the  goods  upon  an  attachment 
against  another  person,  and  that  they  were  tbe 
property  of  such  other  person,  and  the  plain- 
tiff replied  that  tbe  goods  were  the  property 
of  tbe  plaintiff,  and  not  of  tbe  attachment  debt- 
or, on  the  issue  tbns  Joined  the  defendant  hall 
the  right  to  open  the  ease,  the  afllmiatlva  be- 
ing upon  him.  Beavy  t.  Dearbmn,  19  N.  H. 
361. 

In  an  action  of  trespass  ffuare  olatwum  fregtt, 
where  tbe  defendants  pleaded  Ifbenm  teii«me»- 
tutu,  and  the  plaintiff  replied  d«  htfiiHa  sits 
propria  absque  taU  emua;  and  Ime  was  Joined 
thereon. — the  counsel  fl^  tiie  detisndant  was 
entitled  to  the  reply  In  the  argument,  as  his 
plea  admitted  the  possession,  and  tbe  trespass 
charged  In  the  plaintiff's  pleadings,  and  ten- 
dered a  new  Issue ;  and  this,  according  to  the 
general  practice,  and  according  to  the  6Sd  rule 
of  court  (1  Const  Bep.  XXI.),  mtltled  him  t» 
the  r«ly.  BIngletai  v.  UUIet,  1  Nott  ft  VC 
356. 

In  trespass  for  shooting  a  dog  tbe  general 
issue  was  not  pleaded,  but  there  were  special 
pleas  Justifying  on  tbe  ground  that  the  dog 
was  accustomed  to  Ute.  It  was  held  that  the 
defendant  should  begin.  Ffsh  v.  Travers,  8 
Car.  &  P.  678. 

8.  Slander  and  UbtA. 

In  an  action  for  slander  in  charging  the 
plaintiff  with  larceny,  where  the  answer  was, 
(1)  an  admission  of  tbe  speaking  of  the  words, 
and  Justification,  (2)  matter  In  mitigation  of 
damages,  with  a  reply  denying  the  mitigating 
facts  generally,  tbe  defendant's  counsel  has 
the  rl]^t  to  b^tln  and  condnde  the  ai^cumuit 
to  the  Jury ;  u,  until  tbe  defendant  haa  offered 
evidence  to  sustain  ths  aflBrmatloDS  in  the  an- 
swer, there  is  no  necessity  for  the  plaintiff  to 
produce  any  testlraony.  Gaul  v.  Fleming,  10 
iDd.  2S8. 

In  an  action  for  slander,  words  eliarglng 
the  plaintiff  with  perjury,  where  tbe  deftaid- 
ant  Justified  the  speaking  of  the  words  as 
charged,  be  had  tbe  burden  of  the  issue,  and 
this  entitled  him  to  open  and  close.  Tull  v. 
David,  27  Ind.  877. 

In  an  action  for  slander,  where  tbe  defend- 
ant only  pleads  &cts  and  drcnmstances  In  mit- 
igation without  the  general  Isnio  or  Justifica- 
tion, the  defendant  Is  entitled  to  be^n.  Mc- 
Coy V.  McCoy,  106  Ind.  492,  7  N.  B.  188.  . 

These  cases  are  under  tbe  Indiana  statute 
(see  supra.  III.  a,  2),  which  changed  the  Bng- 
Ilsh  mie  stated  In  Mprw.  IIL  b. 

Where  tbe  truth  of  the  words  Is  pleaded 
in  Justification,  It  Is  a  complete  defense  In  if 
civil  action  for  libel,  and  tbe  burden  of  tbe 
lesue  Is  on  tbe  defendant  Mclntyre  v.  Brans- 
ford.  18  Ky.  L.  Bep.  454,  17  8.  W.  369.  Tbe 
court  stated  that  on  the  hearing  of  tbe  appeal 
complaint  was  made  (by  the  plaintiff)  of  the 
ruling  below  that  the  burden  was  on  the  de- 
fendant and  that  tbe  plaintiff  claimed  It 
The  only  apparent  reason  why  the  plaintiff 
should  want  to  assume  the  burden  would  seem 
to  be  that  It  would  give  hhn  tbe  right  to  open 
and  close. 

This  declrioD  Is  under  the  Code  of  Koitacky, 
supra,  IIL  a,  2,  and  Is  contrary  to  the  eommon- 
law  rule.   See  mtpra,  IIL  b. 
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In  an  actios  for  libel  tbe  defendanta  pleaded 
a  justification.  This  entitled  tbem  to  open 
and  close  the  case  to  tbe  jury.  Hall  Bl- 
gta  Dairy  Co.  16  Waeb.  542,  46  Pac.  1049. 

And  tbia  la  under  the  Code  of  Wasblngton, 
supra.  III.  a,  2,  and,  aa  atated  of  like  casea, 
iB  Opposed  to  the  common-law  rule  aet  oat  Is 
«upra.  III.  b. 

In  an  action  upon  a  bond  conditioned  to  prove 
the  plaintiff  a  bankrupt  with  plea  of  condition 
performed,  the  plaintiff  haa  a  rl^t  to  open 
the  cause,  even  though  the  defendant  bolda 
the  afflrmatlve  of  the  lasue;  as  malice  may  be 
slven  In  evidence  In  aggravation  of  damages  in 
such  an  action.  Sutton  t.  MandeTllie,  1  Cranch 
C  C  187,  Fed.  Caa.  No.  18.651.  The  action,  of 
course,  la  kindred  to  an  action  for  slander  of 
trade  or  buslneaa. 

8.  AtaauU. 

In  an  action  for  assault  and  battery,  plea 
«o»  auauli  demetM,  replication,  de  tufuHa. 
etc.,  the  defendant  on  the  trial  has  the  rlfl^t 
to  begin  and  cloae  the  evidence  and  at^nment 
to  the  jury.  Downey  r.  Day,  4  Ind.  D81.  Un- 
der statute  supra.  III.  a,  2.  . 

In  an  action  tqr  a  woman  and  her  two  infant 
children  against  tha  defendant,  seekiuf  to  re- 
cover damages  from  him  for  the  killing  of  the 
hoBband  and  father  of  the  plaintiffs,  where  the 
plea  was  self  defense,  the  burden  of  the  proof 
la  on  the  plaintiffs,  and  they  should  be  awarded 
the  closing  argument  McClurg  v.  Igleheart, 
IT  Ky.  L.  Rep.  913,  33  B.  W.  80. 

Why  a  plea  of  self  defense  la  not  as  com- 
plete a  defense  la  a  case  like  the  foregoing  aa 
the  plea  of  the  truth  of  the  words  In  jastlflca- 
tion  tn  an  action  for  libel  Is  difficult  to  dis- 
cover. And  yet,  as  haa  been  seen.  In  Mclntyre 
T.  Bra&Bford,  18  Ky.  L.  Rep.  454.  17  8.  W. 
8B9,  eupra,  V.  b,  8,  It  waa  held  that  the  burden 
of  the  Issue  waa  on  the  defendant 

Where,  In  an  action  for  assault  and  battery, 
the  plea  did  not  admit  all  the  allegations  of  the 
plaintiff,  but  only  a  little  bit  of  the  beating, 
and  one  blow  with  an  az  helve,  and  jniUfled 
that.  It  waa  held  not  to  be  a  good  plea  at  Jnsti- 
flcation.  and  that  the  plaintiff  waa  entitled  to 
open  and  close.  Seymonr  v.  Bailey,  76  Ga. 
888. 

In  an  action  of  trespass  for  personal  Injury, 
where  the  defendant  filed  a  plea  of  not  guilty, 
and  also  two  special  pleas  justifying  the  as- 
sault upon  all  of  which  Issue  was  joined,  and, 
before  the  trial,  the  plea  of  not  guilty  waa 
withdrawn,  and  a  trial  waa  had  on  the  issues 
Joined  on  tiie  special  pleas,  the  court  said  that, 
while  a  ruling  that  the  plaintiff  la  entitled  to 
the  opening  and  conclusion  of  the  argument  to 
the  jury  may  be  regarded  as  a  departure  from 
what  is  understood  to  be  the  better  and  cor- 
rect pratlce,  as,  under  the  Issues  thus  formed, 
the  burden  of  proof  rested  upon  the  defendant 
yet,  aa  the  trial  court  had  allowed  the  de- 
fendant first  to  offer  his  evidence  to  maintain 
his  pleas,  which  entlUed  him  to  give  any  proper 
rebutting  evidence  to  that  offered  by  the  plain- 
tiff, the  error  in  denying  the  defendant  the  priv- 
ilege of  opening  and  closing  the  argument  to  the 
Jory  -was  so  ^Ifl^t  that  it  onj^t  not  to  be  a 
ground  for  a  reversal.  Kells  v.  Davis,  67  IIL 
S61. 

In  an  action  for  an  assault  and  battery  the 
only  plea  was  non  asaault  demtane,  to  which 
the  plaintiff  replied  de  injuria,  and  Issue  was 
Joined  tbereon.  Both  parties  claimed  the  right 
to  begin,  and  the  trial  court  decided  that  the 
defendant  had  the  right  to  open  and  begin. 
It  was  held  that  according  to  the  well-setUed 
Bngllsh  practice,  the  party  who  substantially 
aaserts-the  affirmative  of  the  issue  has  gener- 
ally the  right  to  begin ;  and.  If  the  record  e«i- 
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tains  several  Issues,  and  the  plaintiff  holds  the 
affirmative  In  any  one  of  them,  he  Is  entitled 
to  begin.  The  court  then  held  that  the  cir- 
cuit court  had  erred  In  denying  the  right  to 
begin  to  the  plaintiff,  and  In  doing  so  went 
over  the  English  cases  on  the  subject  of  the 
right  to  begin  In  actions  where  the  damages 
are  unliquidated,  and  approved  thoroughly  the 
doctrine  laid  down  lu  Carter  v.  Jones,  1  Uoody 
ft  B.  281.  0  Car.  ft  P.  04,  «Hpr«,  III.  b.  and 
more  thonmi^ly  set  forth  by  Lord  Denman  In 
Mercer  v.  Whall,  5  Q.  B.  447.  14  U  J.  Q.  B.  N. 
8.  267,  9  Jnr.  576,  avpra.  III.  b,  and  dispar- 
aged, for  the  reasons  there  laid  down,  the  case 
of  Cooper  v.  Wakley,  8  Car.  ft  P.  474,  Uoody 
ft  M.  248,  eitprot  III.  b,  and  the  caaea  imme- 
diately preceding  it  and  in  doing  so,  among 
other  thlnga,  said :  "We  have  stated  thus  fully 
the  views  of  Chief  Justice  Denman  In  the  case 
of  Mercer  v.  Whall,  because  they  are  very  able 
and  are  strikingly  appropriate  to  the  case  un- 
der consideration.  That  case  has  firmly  estab- 
lished the  rule  of  practice  In  England,  and,  be- 
ing well  sustained  by  reason  and  authority,  we 
consider  it  a  rule  of  our  practice  also.  It  is 
very  Important  that  a  uniform  rule  of  practice 
on  the  subject  should  exist,  and  we  know  of 
none  which  wonld  be  more  convenient  simple, 
and  Juat  than  the  one  Jnat  mentlcmed."  Xonng 
V.  Highland,  8  Gratt  16. 

10.  Pleas  <n  aboteweat 

In  an  action  upon  an  agreement  to  lay  out 
money  paid  into  the  bands  of  the  defendant  by 
the  plaintiff  for  the  purchase  of  an  annuity,  and 
allegation  of  the  breach,  tha  defendant  had 
pleaded  In  abatement  that  the  promiaes  had 
been  made  JolnUy  by  himself  and'  another.  It 
was  held  that  the  coansel  for  the  plaintiff 
should  begin.  Bobey  v.  Howard,  2  Starkie, 
606. 

In  an  action  of  assumpsit  with  a  plea  In 

abatement  that  the  promises  were  made  joint- 
ly with  another,  and  replication  that  they 
were  not  so  made,  on  the  trial  of  the  Issue 
the  defendant  beglna.  Fowler  v.  Coster,  3  Gar. 
ft  P.  463,  Moody  ft  M.  241. 

In  an  action  of  assumpsit,  with  a  plea  in 
abatement  that  the  one  who  Jointly  promises 
was  not  joined,  it  would  seem  that  the  plain- 
tiff, after  proof  of  the  order  and  delivery  of 
the  goods,  may  reserve  his  evidence  as  to  the 
plea,  in  reply  to  the  defendant's  case.  Btans- 
feld  V.  Levy,  8  Starkie,  8. 

In  an  action  of  assumpsit  for  work  and  la- 
bor the  plea  was  that  the  promise  was  made  to 
the  plaintiff  and  another,  and  not  to  the  plain- 
tiff alone.  Replication,  that  the  promise  was 
made  to  the  plaintiff  alone,  and  not  to  the 
plaintiff  and  another.  It  was  held  that  the 
plaintiff  should  begin.  Davles  V.  Bvane,  6  Car. 
ft  p.  019.  See  Bonfield  T.  Smith,  2  Moody  ft 
B.  619.  tupra,  V.  a,  1. 

11.  Other  oases. 

In  an  action  on  a  delivery  bond,  the  detsnae 
being  that  a  delivery  to  the  sheriff  had  been 

made  by  the  defendant,  the  onus  protandi  was 
upon  the  defendant,  and  he  was  entiUed  to 
begin.    Pogue  v.  Joyner,  7  Ark.  462. 

In  an  action  of  scire  taclaa  on  a  judgment, 
when  the  only  plea  Is  payment  the  defendant 
is  entitled  to  the  opening  and  concluaton.  Sauls- 
bury  V.  Ford,  5  Houst  (Del.)  675. 

After  the  levy  of  an  execution  upon  a  stock 
of  goods,  fixturea,  etc.,  of  a  judgment  debtor 
the  latter  made  an  assignment  by  an  order  of 
the  court  by  consent  of  the  parties.  The  prop- 
erty was  turned  over  to  the  assignee,  who  sold 
the  stock  and  bad  the  proceeds.  The  Judgment 
creditor  then  filed  a  petition  to  have  himself 
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declared  ft  preferred  creditor  reason  of  the 
lien  of  his  ezecatlon.  In  answer  to  this,  the 
assignee  alleged  that  the  note  upon  which  the 
Judgment  was  rendered  and  the  execution  Is- 
soed  was  Crandoleot  and  void.  It  was  claimed 
on  appeal  that  the  eoart  below  erred  In  al- 
lowing the  assignee  to  make  the  opening  and 
closing  arguments.  It  was  held  that  the  ob- 
jection was  not  well  taken.  Chronlster  t. 
AndenwD,  78  111.  App.  624. 

In  an  action  to  recorer  damages  tor  the 
breach  of  a  contract,  where  the  answer  was  that 
the  contract  was  obtained  by  fraad,  and  the 
reply  was  a  denial,  the  defendant  had  the  right 
to  the  opening  and  cloee  of  the  case,  as  the 
bordoi  of  the  issue  was  upon  him.  Fatten  t. 
UamUton,  12  Ind.  256. 

When  none  of  the  defendanre  pleas  are  of 
a  negative  character,  and  the  attitnde  of  the 
pleadings  a^Ite  the  plaintiff's  cause  of  ac- 
tion to  hare  existed,  and  requires  the  defend- 
ant to  establish  his  defense  to  defeat  It,  as, 
where  plaintiff,  tiaTlng  been  established  as  an 
apprentice  to  the  defendant,  bmngbt  snlt,  aft- 
er the  expiration  of  bis  term  of  serrlee,  for  a 
tveach  of  the  stipulations  contained  In  the  In- 
denture, and  the  defendant  filed  several  pleas, 
all  of  which  were  afllrmatlTe,  and  placed  the 
burden  of  proof  on  him,  and  he  Introduced  some 
erldence  conducing  to  sustain  one  of  bis  pleas 
only, — he  has  a  right,  upon  sustaining  his  de- 
fense to  any  extent  by  the  introduction  of  ev- 
idence In  support  of  any  one  of  bis  pleas,  to 
open  and  conclude  the  argument  before  the 
Jury.    Page  v.  Carter,  8  B.  Mon.  192. 

In  an  action  upon  a  bond  given  to  a  sheriff 
to  IndemnUy  hUn  a^nst  any  losa  or  damages 
which  he  might  sustain  by  reason  of  a  levy  and 
sale  which  he  had  made,  where  the  defense  was 
that  one  of  the  defendants  was  induced  to  exe- 
cute the  bond  by  ^Ise  and  fraudulent  repres^- 
tatlona  made  to  him,  the  plaintiff  was  held 
to  have  the  burden  of  proof  and  the  affirmative 
of  the  Issue,  as,  to  recover,  he  was  required  to 
produce  the  bond  and  to  establish  Its  delivery 
by  the  defendant.  It  was  held  that  defendant's 
answer  did  not  admit  the  delivery  of  the  tmnd, 
and  that  tt  was,  tbvrefore.  Incumbent  upon  the 
plaintiff  to  give  such  proof  as  would  warrant 
a  finding  of  the  fact  that  It  was  delivered  to  the 
plaintllL  Benedict  v.  Fenfleld,  42  Hun,  176. 
To  the  same  effect,  Stlllwell  v.  Archer,  04 
Hon.  169.  18  N.  Y.  Supp.  888. 

In  an  action  to  recover  rent  reserved  In  a 
written  lease  made  by  the  plaintiff  to  the  de* 
fendant,  where  the  complaint  alleged  the  ex«- 
eutlon  of  the  tease,  the  defendant's  entry 
Into  possession  of  the  demised  premises,  the 
performance  by  the  plaintiff  of  all  the  condi- 
tions of  the  lease,  and  the  defendant's  breach 
Iqr  refusing  to  pay  the  rent,  and  alleged  that 
there  was  then  due  and  owing  to  the  plaintiff 
therefor  the  sum  of  $625,  with  Interest ;  and 
'  the  answer  denied  these  averments,  except  the 
first  two,  and  set  up  a  constructive  eviction 
by  reason  of  the  plaintiffs  failure  to  supply 
steam  heat  and  steam  power  covenanted  for  by 
the  leaser — ^the  plitinUff  bad  the  rl^t  to  open 
and  close  the  case.  Trenkmann  t.  Schneider, 
23  Misc.  336,  51  N.  T.  Supp.  232. 

Where,  In  a  proceeding  to  enforce  a  mechan- 
ic's lien,  the  parties  had  agreed  that  the  de- 
fendant should  file  a  plea  of  payment,  and  that 
the  case  should  be  tried  on  that  plea  with  the 
same  effect,  as  to  determining  whether  any 
and  what  amount  was  due  and  unpaid,  as 
though  scire  facias  had  been  Issued,  and  the 
testimony  of  the  defendant  tended  to  prove 
that  the  plaintiff  had  wantonly  and  maliciously 
delayed  the  work  to  the  damage  of  the  defend- 
ant, and  the  plalntilTa  testimony  tended  to 
prove  that  said  work  had  been  diligently  done 
and  without  unnecessary  delay, — the  defsnd- 
81  L.B.  A. 


ant  was  held  not  to  be  entitled  to  conclude 
the  Bummlag  op  to  the  Jury.  Although  the 
record  showed  only  the  plea  of  payment,  and 
upon  the  letter  of  the  rule  of  court  the  de- 
fendant was  entltied  to  begin  and  concludet 
BtUI,  as,  under  hie  plea,  the  defendant  mlgbt 
have  been  confined  to  a  proof  of  matters  tend- 
ing to  show  actual  payment ;  whereas  the  real 
contest  was  about  a  matter  only  admissible  by 
treating  the  plea  as  accompanied  with  notice, 
and  the  evidence  was  offmd  and  admitted 
without  regard  to  tlie  form  of  the  plea, — It 
was  held  that  the  court  rightly  observed  the 
spirit  of  Its  rule  of  practice  In  giving  the 
right  to  open  and  conclude  the  argument  to  the 
plaintiff.  Smalts  v.  Ryan,  112  Pa.  428,  8 
Atl.  772. 

This  would  Indicate  that  there  Is  a  rule  of 
court  on  the  subject  In  Pennsylvania,  although 
no  other  Pennsylvania  case  alludes  to  It;  and 
whether  It  exlsta,  and  what  it  Is,  cannot  be  as- 
certained. 

In  a  suit  brought  by  a  bank  against  a  hard- 
ware company  as  maker,  and  a  leather  company 
as  Indorser,  of  a  promissory  note,  the  hardware 
company  pleaded  that  It  was  accommodation 
maker  only,  and  prayed  that  It  have  protection 
as  such,  while  the  leather  company  pleaded 
that  the  hardware  company  was  the  maker  of 
the  note  for  value,  vUt.,  for  shares  of  the  cap- 
ital stock  of  the  leather  company,  and  that  the 
latter  was  the  indorser  and  only  so  liable.  The 
hardware  company  admitted  the  holding 
of  the  shares  of  stock,  but  alleged  that  It  was 
beld  by  It  as  a  collateral  security  for  its  lia- 
bility on  the  note.  It  was  held  that  the  two 
companies  stood  as  U  the  leather  company  were 
suing  the  hardware  company  on  tiie  note  and 
the  hardware  company  defending,  on  the  ground 
that  it  was  without  consideration,  and  tliat 
the  court  did  not  err  in  giving  the  hardware 
company  the  opening  and  closing  on  the  trial. 
Lone  Star  Leather  Co.  v.  City  Nat.  Bank,  12 
Tex.  Civ.  App.  128,  34  S.  W.  297. 

In  an  action  upon  a  bond  where  the  only 
pleas  were  payment  and  usury,  the  defendants 
clearly  had  the  right  to  open  and  conclude  the 
argument  to  the  Jury.  And,  in  answer  to  the 
claim  that  the  defendants  bad  waived  the 
right,  the  court  said:  "They  claimed  It  before 
the  bond  was  read  to  the  Jury.  This  certain- 
ly did  not  amount  to  a  waiver.  After  the  evi- 
dence was  in,  they  still  had  the  right  to  open 
and  conclude  to  the  Jury  In  argument"  Sam* 
mons  V,  Bawvera,  25  W.  Ta.  678. 

In  a  petltlOQ  for  restoration  of  conjugal 
rights  at  the  suit  of  the  husband  against  the 
wife  she  pleaded  cruelty.  It  was  held  that,  as 
she  did  not  mean  by  her  answer  to  deny  that 
ebe  withdrew  at  all.  but  dented  that  she  with- 
drew without  reasonable  cause,  and  specified 
that  cause,  which  she  was  bound  to  proves  her 
counsel  had  a  right  to  begin.  Cherry  v.  Cher- 
ry, 1  Swabey  ft  T.  319.  28  Ll  J.  Hat  N.  B.  86. 

In  an  action  on  a  covenant  that  the  defend- 
ant would  at  the  end  of  a  certain  term  demised 
to  the  plaintiff  repurchase  the  stock,  etc.,  on 
the  premises,  and  the  plea  was  that  the  plain- 
tiff had  fraudulently  removed  all  the  valuatde 
part  of  the  stock,  and  left  nothing  but  worth- 
less goods,  it  was  beld  that  the  defendant  was 
entitled  to  iMgin.  Wooton  v.  Barton,  1  Moody 
&  R.  518. 

In  an  action  of  covenant  where  the  deed  de- 
clared on  contained  covenants,  first  that  the 
defendants  would  assign  a  lease  to  the  plain- 
tiff, and  secondly,  that  they  would  also  make 
over  to  him  the  fixtures  of  the  premises  pur- 
chased, and  the  declaration  alleged  breaches  of 
each  covenant,  and  the  plea  was  that  the  deed 
was  obtained  by  the  plaintiff  from  the  defend- 
ants by  fraud  and  covin,  and  there  was  a  repli- 
cation traversing  thatallagatlon  and  tssne  there- 
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on,  the  defendaati  were  entitled  to  befln.  the 
alBrmatlre  Ijtog  on  tbem.  Reeve  Undertitll. 
«  Car.  A  l*.  7TS.  1  Moody  ft  B.  440. 

Id  an  action  ftnr  Mllinf  hair  oU  In  Ixtttlu 
with  eoTelopea  resanbllng  tbOM  sold  the 
plaintiff,  tbe  anawer  was  that  the  plaintiff, 
while  representing  to  sell  a  superior  oil.  In 
reallt;  was  selling  oil  of  an  Inferior  quality, 
ud  was  perpetrating  a  fraud  on  all  who 
bought  It,  and  the  reply  was  il»  tttftiria.  It 
was  held  that  the  defendant  was  entitled  to  be- 
gin.   Rowland       Bemes,  1  Car.  &  K.  46. 

In  an  Issue  directed  under  the  Int^leader 
act,  on  an  application  made  by  the  sheriff,  who 
bad  seised  certain  goods,  the  title  to  which  was 
disputed,  the  declaration  stated  that  the  plnln- 
tuts  had  laid  a  wager  that  certain  goods  there- 
in descrlbtid  wwe  not  on  the  day  mmtloned  the 
property  of  tbem,  or  either  of  them,  averring 
that  the  goods  were  not  the  goods  of  the  plain- 
tiffs, or  either  of  them.  The  plea  was  that  on 
the  day  mentioned  the  goods  wars  the  property 
of  the  plaintiffs,  or  ons  of  tbem.  It  was  held 
that  the  afflrmatlTe  lay  with  the  defendant, 
and  he  was  entitled  to  begin,  as.  If  no  evidence 
were  to  be  given  on  either  side,  the  plaintiffs 
would  be  entitled  to  a  verdict  Hudson  v. 
Brown.  8  Car.  ft  P.  774. 

Where  a  person  arrested  by  virtue  of  a  ca. 
sa.  had  applied  to  the  inferior  court  to  take  tbe 
benefit  of  the  act  for  the  relief  of  honest  debt- 
ors, and  tbe  application  was  resisted  by  credi- 
tors OD  the  ground  of  fraud  in  the  schedule 
filed  by  the  applicant,  the  creditors  are  entitled 
to  opoi  and  conclude.  Johnson  t.  Hartin,  2B 
Oa.  268.  The  allegation  of  firaad  would  seem 
to  admit  that,  but  for  It,  the  applicant  would 
have  been  entitled  to  his  discharge,  as  It  tac- 
itly admitted  all  the  statements  made  by  the 
debtor  In  order  to  obtain  his  discharge. 

c  Ammneut  ajjinnaffve      form,  Itut  mtgaUv* 
*»  ra&stanos. 

Where  the  averment  In  a  pleading  does  not 
In  terms  or  form  deny  the  allegations-  In  thQ 
former  pleading,  but  alleges  facts  which  simply 
controvert  the  averments  of  the  former  plead* 
lag,  such  allegations  do  not -amount  to  s  con- 
fesBloo  and  avoidance  or  Jnstlflcatlon,  and  wUI 
not  operate  to  shift  the  burden  of  proof,  and 
give  to  the  party  making  them  the  right  to 
open  and  close. 

As,  la  an  action  for  removing  a  fence  sit- 
uated on  the  line  dividing  the  lands  occupied 
by  tbe  parties,  where  the  answer  set  np,  Braong 
other  things,  that  the  said  partition  fence  at 
the  time  of  Its  removal  belonged  to  the  de- 
fendant, etc,  this  answer  could  not  operate  to 
give  defendant  the  right  to  open  and  close.  It 
being  n  more  argumentative  denial  that  the 
fence  was  a  partition  fence,  as  it  could  not  be 
the  separate  property  of  the  defendant,  and  yet 
belong  Jointly  to  plaintiff  and  defendant 
Ualnes  v.  Kent,  11  Ind.  126. 

'And  In  an  action  for  slander,  where  the 
complaint  alleged  that  the  defendant  had  false- 
ly, etc.,  spoken  to  certain  named  persons  of  and 
concerning  the  plaintiff  certain  false,  m&llclous, 
and  slanderoas  words,  setting  them  oat,  and  tbe 
answer  contained  a  single  paragraph,  appar- 
ently, for  the  purpose  of  enabling  the  defendant 
to  obtain  the  opening  and  closing  of  the  case 
to  the  Jury,  whldi,  after  admitting  that  he  had 
spoken  substantially  the  same  words  stated  In 
the  complaint,  setting  them  out  and  giving  at 
great  lengtb  his  version  of  the  clrcnmstances 
onder  which  the  words  were  spoken,  proceeded 
as  follows:  "The  defendant  avers  that  all 
statements  made  by  him  alleged  In  tht  com- 
plaint of  the  plaintiff  were  of  and  concerning 
such  plaintiff,  but  without  malice,"  the  plain- 
tiff was  entitled  to  open  and  close,  as  this  did ' 
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not  confess  and  avoid  the  cause  of  action  stated 
In  the  plalntUTs  complaint,  but,  on  the  con- 
trary, affirmed  facts  which  were  utterly  Incon- 
sistent with  the  truth  of  facta  entering  Into  and 
cimstltnting  a  material  element  in  plalntUTi 
cause  of  action.  Shulse  v.  UcWUllams,  104 
Ind.  612,  8  N.  B.  24S. 

And  In  an  acthm  upon  a  contract  whereby 
the  plaintiff  sold  defmdant  a  qoantlty  at  eon 
which  he  alleged  defendant  refussd  to  take  and 
accept,  and  the  defendant  answered,  admitting 
the  purchase  of  the  com,  but  alleging  a  compU* 
anee  on  his  part  and  a  willingness  to  accept 
It,  and  the  failure  of  the  plaintiff  to  deUver 
the  quali^  of  com  mentioned  in  the  contract, 
and  that '  plaintiff  undertook  to  deliver  corn 
a  large  portion  of  which  was  unsound  and 
differing  from  that  called  for  by  the  contract, 
as  this  only  denied  the  averment  of  the  com- 
plaint as  to  ithe  compliance  with  ^e  contract 
on  tbe  part  of  the  plaintiff,  and  did  not  make 
such  an  admlsalon  of  the  facto  alleged  In  tbs 
complaint  as  tbat  tbe  plaintiff  would  not  be 
required  to  introduce  evidence  In  the  first  In- 
stance to  entitle  him  to  Judgment  Bi^im  T. 
Delg,  121  2nd.  288,  28  N.  B.  141. 

And  In  an  action  tor  the  partition  tA  real 
tate,  where  the  complaint  alleged  title  in  a 
certain  party  deceased,  and  that  the  plalntifl 
and  defendants  were  her  heirs  at  law.  and  two 
of  the  defendanto  answered  that  they  were  ab- 
solute owners  of  the  land  In  question,  having 
acquired  a  title  through  their  former  original 
deceased  owner  named  in  the  complaint,  before 
her  death ;  as  the  answer  was.  la  effect,  a  de- 
nial, leavlikg  tbe  burden  of  proof,  so  tar  as  tbs 
complaint  was  concerned,  npon  tbs  plaintiff. 
Robblna  t.  Spencer,  121  Ind.  6M,  22  N.  B. 
660. 

And  In  an  action  where  tht  complaint  al- 
leged tbat  the  plaintiff  sold  a  parcel  of  land 
to  defendant,  and  took  back  the  latter'a  prom- 
issory notes  secured  by  mortgage  on  the  lot, 
and  that  tbe  defendant  fraudulently  asserted 
to  tbe  plaintiff  that  there  were  cwtaln  Itaa 
and  charges  upon  said  land,  which  the  plaintiff 
allowed,  and  the  answer  of  the  defendant  con- 
sisted of  a  single  special  or  affirmative  para- 
graph in  which  there  was  no  direct  denial  of 
any  allegation  of  the  complaint,  but  which 
did  not  confess  and  avoid  the  plaintiff's  canas 
of  action,  but  did  allege  facts  utterly  Incon- 
sistent with  the  troth  of  the  material  facta 
alleged  In  the  complaint  Kinney  v.  Dodgs, 
101  Ind.  578. 

It  is  held  In  all  these  cases  that  the  an- 
swer amoonto  only  to  an  argumentative  denial 
of  the  allegation  of  the  complaint  To  tha 
same  effect,  Botbrod  t.  PerlElnson,  61  Ind. 
39 ;  Samples  v.  Camahan,  SI  Ind.  App.  BB,  51 
N.  B.  425;  Teller  v.  Fergascu,  24  Oolo.  482, 
61  Pac.  429. 

Where  plalntifl,  as  a  cotamlssloB  merchant, 
complained  tor  commissions  and  advances  nuda 
In  the  purchase  of  wheat  for  the  defendant,  and 
the  answer  waa  that  no  wheat  was  actually 
purchased,  but  that  the  transaction  was  simply 
a  gaming  contract  and  a  wager  upon  the  fn- 
ture  price  of  wheat  to  which  anawer  there 
was  a  reply  of  a  general  denial,  the  plaintiff 
had  the  right  to  open  and  close.  WhltealdM 
V.  Hunt,  97  Ind.  191,  49  Am.  Rep.  441. 

In  Florence  Oil  ft  lUS.  Co.  v.  rarrar,  48  C 
C.  A.  845,  109  Fed.  234,  tbe  court  said  tbat 
tbe  pleadings  disclosed  that  the  admission  of 
the  sale  and  delivery  of  the  engines  and  boiler 
In  question  was  rather  argumentative  In  Ito 
character,  and  that  the  answer  contained  at 
least  a  denial  tbat  the  engines  and  boilw  de> 
llvered  were  the  ones  which  were  orderd.  And 
tbat  from  these  circumstances  It  appears  that 
'there  was  no  abase  of  discretion  In  aceordlag 
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to  the  plaintiffs  the  right  to  open  mad  close 
the  case. 

And  In  Denny  v.  Booker,  2  Btbb,  427,  which 
was  an  action  of  detinue  tor  a  slan,  and  the 
plea  was  that  the  slave  was  In  the  possdfealon 

of,  and  belonged  to,  the  Intestate  of  the  de- 
foidant,  at  the  time  of  his  death,  and  that  the 
defendant  had  taken  out  letters  of  admlnls* 
tratlon  of  the  estate,  and  held  the  negro  by 
Tlrtue  thereof.  It  was  held  that  plaintiff  had 
the  right  to  open  and  close ;  as  such  plea  was 
In  reality  nothing  more  than  the  general  Issue 
«f  non  aetinct,  and  did  not  release  the  plain- 
tiff from  proving  title  to  the  slave,  nor  was  the 
Inirden  on  the  defendant  thereby  Increased. 

To  constitute  a  plea  of  justification,  the  facts 
Alleged  must  be  such  as  are  not  admissible 
under  a  plea  of  the  general  Issue.  And  so,  In 
an  action  to  recover  damages  for  Injuries 
«ansed  by  the  negligence  of  defendant's  serv- 
ants in  not  locking  or  securing  a  turntable, 
an  answer  which  admits  that  the  plaintiff  was 
hurt  by  a  turntable  belonging  to  and  used  by 
the  defendant  at  the  time  and  place  alleged 
and  set  forth  In  the  plaintiff's  declaration,  and 
Alleges  that  defendant  was  not  at  fitult  or  neg- 
ligent, Is  not  a  plea  of  Justification  such  as 
would  give  the  defendant  the  right  to  open  and 
conclude  the  case  to  the  jury.  Chapman  v. 
Atlanta  A  W.  P.  B.  Co.  74  Oa.  647. 

And  BO,  in  an  action  against  a  railroad  com- 
pany for  Injury  to  the  plaintiff,  where  the  plea 
of  the  defendant  admitted  tiiat  the  plaintiff 
waa  Injured  a  train  of  the  defendant,  but 
denied  that  It  was  guilty  of  negligence,  and 
asserted  that  It  used  all  ordinary  care  and 
reasonable  diligence,  hut  the  negligence  of 
plaintiff  caused  the  injury,  it  Is  not  error  to 
deny  the  company  the  right  to  open  and  con- 
clude the  easb  Georgia  B.  Co.  ▼.'  WUUama, 
74  Oa.  728. 

And  in  on  action  for  Injury  to  a  daughter  of 
the  plaintiff  by  the  negligence  of  the  defendant, 
a  plea  admitting  that  the  daughter  was  em- 
ployed by  defendant  In  Its  spinning  room,  and 
while  so  employed  was  Injured,  which  then 
avers  that  she  was  not  In  the  discbarge  and 
performance  of  her  lawful  duty  and  due  serv- 
ice, but  acting  In  violation  of  instructions  re- 
ceived from  Immediate  superiors,  and  engaged 
in  doing  an  act  positively  prohibited  which 
caused  her  Injury ;  and  denying  that  defendant 
had  ever  employed  or  continued  In  charge  an 
Incompetent  servant  with  knowledge  of  bis 
Incompetency,  or  that  at  the  time  of  the  In- 
Jury  its  servants  were  incompetent  or  neglect- 
ful ;  and  then  averring  that  the  actions  of  the 
servants  upon  the  day  and  at  the  time  of  the 
injury  save  the  Individual  act  of  plaintiff's 
daughter,  were  right  and  proper, — Is  not  In 
confession  and  avoidance,  and  does  not  amount 
to  a  special  plea  of  justification,  such  as  en- 
titles the  defendant  to  open  and  conclude  the 
Argument  to  the  Jury.  Augusta  Factory  v. 
Barnes,  72  Ga.  217,  6S  Am.  Rep.  838. 

Where,  to  a  suit  to  recover  damages  for  the 
wnmgful  and  malicious  suing  out  and  levying 
■ot  a  distress  warrant,  and  the  procuring  of 
a  warrant  to  dispoBsess  plaintiff  of  certain 
premises,  and  actually  dispossessing  him  there- 
under, the  defendant  filed  a  plea  In  the  follow- 
ing words*.  "And  now  comes  the  defendant 
.  .  .  and  for  further  plea  In  this  behalf 
says  that  he  was  authorised  by  law  to  have  the 
distress  warrant  and  dispossessory  warrant  set 
•out  by  plaintiff's  declaration  Issued  and  put  In- 
to effect  or  executed,  and  that  the  defendant 
was  justified  In  taking  out  the  same,  and  that 
he  did  so  In  the  utmost  good  faith  and  without 
malice ;  and  of  this  he  puts  himself  upon  the 
country," — this  was  only  a  plea  of  the  general 
issue,  putting  In  Issue  the  main  allegations  In 
the  declaratloQ,  and  was  not  such  a  plea  of  Joe- 
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tificatlon  as  gave  the  defendant  the  ri|fht  to 
open  and  conclude.    Phelps  t.  Thorman,  74 

Oft.  8S7. 

In  an  action  tuy  a  United  States  marshal  ap(m 
a  bond  of  a  deputy  and  sureties  to  recover  for 
the  negligent  act  of  the  deputy,  where  one 
of  the  breaches  assigned  was  tliat  the  re- 
plevin bail  for  the  taking  of  which  the  negli- 
gence was  attributed  was  insolvent,  and  ana 
of  the  pleas  set  up  that  such  ball  was  a  good 
and  sufficient  freeholder,  and  a  good,  able,  and 
responsible  surety,  for  the  payment  of  the 
amount  demanded,  etc.,  concluding  with  a  ver- 
ification, with  replication,  concluding  to  the 
country, — the  burden  ot  proving  this  Issue  lay 
upon  the  plaintiff,  who,  thus  having  the  Initia- 
tive In  the  evldmce,  was  entitled  to  the  open- 
ing and  close.    Band  v.  Taylor,  4  Ind.  409. 

Where,  In  an  action  for  a  tract  of  land,  the 
defendant  filed  an  equitable  plea  wherein  she 
alleged  that  plaintiff's  grantor  held  the  land 
tor  her  In  trust,  wblch  was  known  to  the  plain- 
tiff at  the  time  of  his  purchase,  and  that  she 
had  gone  Into  possession  and  made  Improve- 
ments, the  plaintiff  had  the  burden  on  him  to 
establish  his  right  to  recover  the  land;  and, 
whenever  the  burden  la  upon  the  plaintiff,  be 
has  a  right  to  open  and  conclude,  although 
the  defendant  in  bis  plea  may  take  the  affirm* 
atlve  upon  certain  iBSues.  Ryals  v.  Powell,  88 
Ga.  278,  g  8.  E.  618.    See  supra,  IL 

In  Brown  v.  Morris,  8  Busb,  81,  an  action 
for  malicious  prosecution,  it  was  decided  that 
the  Issue  of  probable  cause,  or  of  malice  with- 
out probable  cause,  imposed  the  burden  of 
proof.  In  the  first  Instance,  on  the  defendant, 
who  thereby  assumed  the  affirmative.  And 
that  such  an  Issue,  by  the  Kentucky  Code  of 
Practice,  confirming  the  common  taw,  entitles 
the  d^!aidant  In  the  action  to  tbe  eonelnskn 
of  the  argument.  That  this  Is  not  now  Uie 
rule  In  Kentucky,  see  the  next  case. 

In  an  action  for  malicious  prosecution  tbe 
burden  cannot  be  shifted  from  the  plaintiff  to 
Lhe  defendant  by  a  general  traverse,  or  by  a 
special  plea  denying  malice  and  averring  prob- 
able cause,  as  such  a  plea  only  puts  In  Issue 
the  truth  of  the  facts  alleged  In  the  petition. 
Lucas  V.  Hunt,  91  Ey.  279,  15  S.  W.  781, 
Overruling  Brown  v.  Uorris,  8  Bush,  81. 

In  an  action  to  recover  possession  of  a  quan- 
tity of  logs,  where  the  plaintiffs  alleged  that 
they  were  the  ownen  »  an  answer  affirmative- 
ly alleging  that  the  land  from  which  the  logs 
were  cut  belonged  to  the  defendant,  and  that 
tbe  logs  were  his  property,  Is  simply  a  denial 
of  the  plalntllTB  title,  the  right  to  the  conclud- 
ing argument  belongs  to  the  plaintiffs.  Barker 
Cedar  Co.  T.  Boberts,  28  Ky.  U  Bep.  1846* 
65  8.  W.  128. 

In  Chambers  Hunt,  18  N.  J.  L.  889,  two 
of  the  Judges  held  that  the  rule  that  the  party 
holding  the  afllrmatlve  of  the  Issue  must  bo^ 
the  proof,  and  is  entitled  to  the  opening  and 
reply,  Is  the  same  In  replevin  as  In  other  ac- 
tions; and  that  a  plea  In  replevin  of  property 
in  the  defendant,  or  In  a  third  person,  and  not 
in  the  plaintiff.  Is  not  an  affirmative  plea,  as  It 
admits  nothing,  not  even  tbe  taking.  That 
such  a  plea  is  wholly  negative  in  Its  character ; 
tbatltdeniosthe  plaintiff's  title  and  takes  away 
his  right  to  a  deliverance,  and  necessarily  com- 
pels the  plaintiff  to  reaffirm  his  title  and  con- 
sequently to  prove  It  on  the  trial ;  and  that  It 
iB  not  a  special  plea  in  bar;  and  that,  under 
such  drcnmstanees,  tiie  plaintiff  bad  the  rl^t 
to  begin.  The  court,  however,  was  equally  di- 
vided on  the  subject,  as  the  remaining  two 
judges  held  that  It  was  a  special  plea  in  bar. 

In  GlUand  v.  Lawrence,  13  N.  Y.  Week.  Dig. 
372,  the  complaint  alleged  a  sale  of  whisky  at 
so  mucb  per  gallon.  The  answer  was,  first, 
an  admission  of  tbe  cause  of  action,  and  then* 
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as  m,  defense,  an  alleKation  that  plaintiff  had 
agreed  at  the  time  of  tbe  Bale  to  take  bis  twy 
In  iQinber  at  so  much  per  thousand ;  that  de- 
fendant had  always  been  ready  to  dellTer  said 
lumber,  but  plaintiff  had  neglected  and  refused 
to  take  him  pay  In  lumber.  It  was  held  that, 
taking  the  whole  answer  together,  tbe  plaintiff's 
cause  was  not  admitted,  and  that,  therefore, 
defendant  was  not  entitled  to  open  and  close ; 
that  by  alleging  the  sale  ol  so  much  whisky  at 
$2.60  per  gallon,  the  complaint,  In  sutwtance. 
allied  that  the  price  was  to  be  paid  In  money ; 
while  the  answer.  In  effect,  denied  that  the 
price  was  to  be  paid  In  money,  and  alleged  that 
It  was  to  be  paid  in  timber ;  hence,  tbe  answer 
dolled  a  material  .lUegatlon  of  the  complaint. 
That  the  gaestlon  must  be  decided  on  tbe  whole 
answer  taken  together,  and  that  the  fact  that 
this  defense  was  set  up  affirmatively  after  what 
purported  to  be  a  general  admission  Is  not  con- 
trolling. This  may  be  so,  but  one  may  be  par- 
doned for  hevlDK  the  Idea  that  an  answer  which 
seta  up  that  payment  Is  to  be  made  in  specie, 
tawtna  of  money,  does  aUega  an  alllnnatlTe 
defense. 

In  an  action  in  which  the  complaint  alleged 
the  making  of  two  separate  contracts,  the 
first,  to  make  and  deliver  to  the  defendant  a 
certain  machine,  and  by  the  second  contract 
two  sets  of  dies  and  poaches;  and  the  an- 
swer  admitted  making  the  contracts,  but  raised 
an  Issue  as  to  whether  the  plaintiff  ever  de- 
livered machines,  pursuant  to  tbe  contract, 
which  conformed  to  the  requirements  thereof, — 
fb»  defendant  Is  not  entitled,  upon  the  trial,  to 
open  and  close  tlie  proof,  and  to  reply  In  sum- 
ming up  to  the  Jury,  as  the  answer  cast  on  the 
plaintiff  the  burden  of  proving  that  he  had 
performed  his  contract  as  a  condition  prece- 
dent to  a  recovery,  and  he  therefore  held  the 
afflrmatlvc.  Boward  v.  Mayes,  15  Jones  &  S. 
89. 

In  an  action  for  the  price  of  putting  on  a 
roof,  where  the  petition  alleged  that  the  agree- 
ment was  for  a  certain  amount  a  square,  and 
that  tbe  work  done  and  materials  furnished 
were  according  to  tbe  agreement,  and  the  an- 
swer was  that,  In  addition  to  the  price  per 
square,  It  was  provided  by  the  agreement  that 
tbe  roof  should  be  constructed  In  a  certain 
manner,  the  plaintiff,  upon  the  trial.  Is  enti- 
tled to  open  and  close,  as  the  effect  of  plead- 
ing a  different  contract  wab  to  deny  that  the 
contract  was  as  alleged  in  the  petition.  Fledel- 
dey  V.  Rels,  12  Ohio  I*  J.  77. 

In  an  action  to  recover  the  valne  of  gooda 
seised  by  tbe  defendant  and  the  sheriff,  where 
the  plaintiff  In  bis  petition  claimed  title  In 
the  goods,  and  the  only  defense  set  ap  in  the 
answer  was  fraud  In  the  assignment  under 
which  plaintiff  claimed,  such  an  answer  does 
not  admit  that  the  plaintiff  ever  bad  title  to 
tbe  goods,  and  Is,  In  effect,  only  a  special  denial 
of  such  title,  as,  before  the  plaintiff  would  be 
entitled  to  recover  at  all,  be  would  have  to 
show  a  title  In  himself;  and  a  mitng  of  the 
court  giving  tbe  plaintiff  the  opening  and  clos- 
ing of  the  cause  in  giving  testimony  and  In  the 
argument  to  the  jury  is  correct.  Beatty  v. 
Hatcher,  18  Ohio  St.  115. 

In  an  action  of  covenant  where  the  defend- 
ants pleaded  covenant  performed  absque  hoc, 
and  payment  with  leave,  etc.,  such  .plea  Is  a 
negative  plea,  in  part  at  least,  and  introduces 
a  negation  after  an  affirmative  inducement  It 
therefore  contains  an  averment  that  the  de- 
fendants had  performed  the  covenants  Into 
which  the  plaintiff  declared  that  they  had  en- 
tered, and  it  contains  also  a  denial  that  the 
plaintiff  had  kept  the  covenants  to  be  performed 
by  blm,  and  the  plaintiff  Is  entitled  to  conclude 
to  tbe  Jury.    Smith  v.  Frasler,  53  Pa.  226. 

In  an  action  of  ejectment  the  plaintiff  at  the 
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trial  showed  a  good  title  in  himself.  The  de- 
fendant claimed  that  the  plaintiff  held  tbe- 
legal  title  by  parol  trust  for  another  and  hi* 
heirs, .  etc.,  through  whom  the  defendant 
claimed,  and  thereupon  moved  the  court  for 
permission  on  his  part  to  open  and  doss  tbe- 
case  to  the  Jury,  upon  the  ground  that  tiie  af- 
firmative of  tbe  Issue  was  on  him.  The  court 
dented  the  motion,  and  this,  on  appeal,  wa» 
held  to  be  correct.  Van  Storch  v.  Van  Storch, 
lOe  Pa.  545,  46  Atl.  lOdS. 

Where  the  plaintiff.  In  his  complaint,  stated* 
as  his  cause  of  action  a  certain  contract  in 
writing  containing  certain  terms  and  stipula- 
tions, while  the  defendant,  in  his  answer,  in. 
effect  denied  that  tbe  contract  was  properly 
described  in  tbe  complaint,  and,  on  the  con- 
trary, alleged  that  the  contract  really  contained 
other  terms  and  stipulations,  It  could  not, 
therefore  be  said  that  the  defendant  admitted! 
the  plaintiff's  cause  of  action,  as  stated  In  the 
complaint,  and  hence,  under  tbe  role,  he  was- 
not  entitled  to  open  and  reply.  McConnell  T. 
Kitchens,  20  H.  C.  430.  47  Am.  Bep.  84S. 

For  rule,  see  supra,  III.  a,  1. 

In  an  action  upon  a  written  agreement  where- 
by the  assignors  of  the  plaintiff  let  to  the  de- 
fendant certain  premises,  which  tbe  defendant 
undertook  to  put  In  habitable  repair  within  m 
reasonable  time,  and  deliver  op  tbe  same,  etc., 
at  the  expiration  of  the  term  In  such  state- 
of  repair,  where  plaintiff  alleged  a  breach  ffi 
hao  verba,  and  the  plea  alleged  performance 
of  tbe  agreement  in  regard  to  rqnairs  and  the- 
condltlon  of  repair  mentioned  In  tbe  agreement 
at  the  time  the  possession  was  recovered,  tbe- 
plalntlff  had  the  right  to  begin.  Belcher  v. 
M'Intosh,  8  Car.  &  P.  720.  To  tbe  same  effect. 
Doe  em  dem.  Schools  &  Almshouse  v.  Rowlands, 
9  Car.  &  P.  734,  5  Jur.  177. 

In  an  action  on  a  policy  of  Insurance  ef- 
fected by  the  plaintiff  on  tbe  life  of  bis  wife, 
where  the  flrst  count  set  out  the  policy,  con- 
taining tbe  declaration  made  by  the  plalntilT 
at  the  time  of  effecting  the  policy,  part  of  which 
was  that  the  wife  was  not  afflicted  with  any 
disorder  whlcb  tended  to  shorten  life,  and  that 
she  bad  led,  and  continued  to  lead,  a  temper- 
ate life,  und  that  the  said  declaration  was  tn 
all  respects  true ;  and  tbe  defendant  pleadeit 
that,  t>efore  the  making  of  the  policy,  and  on 
divers  times  after,  the  wife  bad  been,  and  was, 
afflicted  with  certain  disorders. — the  plalntitT 
bad  the  right  to  begin.  Huckman  v.  Femie, 
3  Mees.  ft  W.  SOS,  2  Jnr.  444,  1  Horn,  ft  H. 
149. 

A  declaration  In  assumpsit  stated  that  the- 
defendant  bad  agreed  to  deliver  to  the  plaintiffs 
a  quantity  of  hay  of  good  quality,  such  as  no 
reasonable  person  would  object  to,  at  a  price 
per  ton  by  a  certain  day,  and  alleged  that,  al- 
though the  defendant  bad  delivered  a  part  of' 
the  hay,  and  plaintiffs  were  willing  to  pay  for 
the  same  and  receive  the  residue,  yet  the  de- 
fendant did  not,  nor  wonld,  dellrer  the  residue, 
and  refused  to  deliver  any  other  than  bay  oT 
bad  quality,  and  such  as  any  reasonable  per- 
son would  object  to.  Plea,  that  the  defendant 
was  able  and  willing  to  deliver  the  residue  of 
the  hay  according  to  his  promise,  although  the- 
day  for  sucb  delivery  had  not  elapsed,  and,  al- 
though defendant  tendered  a  load  of  hay  the 
day  before  sucb  day  of  delivery  of  good  qual- 
ity, and  such  as  no  reasonable  person  would- 
object  to,  yet  the  plaintiffs  refused  to  receive 
It,  etc.  The  defendant's  counsel  having  sub- 
mitted that  he  ought  to  begin,  tbe  court  held* 
that  tbe  Issues  were  on  the  plaintiffs,  as  do- 
plea  was  a  traverse  ta  the  allegation  and  de- 
claration.   Crowley  v.  Page,  7  Car.  ft  P.  789. 

In  an  action  of  assumpsit  the  deciaratloa 
stated  ttiat  the  defendant  agreed  to  teilld 
houses  according  to  certain  specifications,  and 
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alleged  for  a.  breacb  tltat  he  did  not  so  build  i 
tbem.    Tbe  defendant  pleaded  that  be  built 
the  houses  according  to  tbe  specifications.  It 
was  held  that  the  plaintiff  must  begin.  Smith 
T.  Davles,  T  Car.  &  P.  307. 

In  an  action  of  aasnmpait  on  a  warrant;  of 
a  horse,  where  Uie  declaration  stated  the  war- 
ranty to  be  that  the  horse  was  sound,  except 
crlb-bttlng,  and  averred  that  It  was  not  sound, 
except  crlb-bltlng;  and  the  only  plea  was  that 
the  hone  was  sound  according  to  the  warranty, 
on  which  Issne  was  joined, — It  waa  held  that 
plaintiff  was  entitled  to  begin.  Osbom  ▼. 
ThompaoD,  9  Car.  &  P.  SS7,  2  Moody  &  B.  256. 

Amos  T.  Hughes,  1  Moody  &  R.  464,  was  an 
action  la  assumpsit  tor  breach  of  a  contract  to 
emboss  calico  In  a  workmanlike  manner.  The 
breach  was  that  the  defendant  did  not  emboss 
the  calico  in  a  workmanlike  manner,  but,  on 
the  contrary,  embossed  It  In  a  bad  and  un- 
workmanlike manner.  The  plea  waa  that  the 
defendant  did  emboss  the  calico  in  a  work- 
manlike manner,  and  Issue  thereon.  It  waa 
held  that  the  plaintiff  waa  entitled  to  begin. 

In  an  action  for  trespaas  for  breaking  and 
altering  the  close  of  the  plaintiff,  the  defend- 
ant pleaded,  hrat,  Uberum  tenementam,  then 
■eyeral  other  pleas.  In  which  he  claimed  a 
right  of  way  ma  the  loous  to  quo.  The  pleas 
were  severally  traTCrsed  and  Issues  Joined 
thereon,  and  there  was  no  general  Issue.  The 
defendant  having  claimed  the  right  to  begin. 
It  was  contended  on  the  part  of  the  plain* 
tut  that  the  plea  of  Uberum  teitementum  was. 
In  effect,  a  denial  Oat  the  lootM  in  quo  was  the 
close  of  the  plaintiff.  The  court  held  that  the 
defendant  must  confine  hla  proof  to  the  par- 
ticular close  in  the  declaration,  but  that,  the 
language  of  the  defendant's  plea  being  In  the 
affirmative,  be  might  prove  the  cloae  mentioned 
In  the  declaration  to  be  his  property,  and  be 
wai  therefore  entitled  to  begin.  FearBon 
Coles,  1  Moody  A  R.  206. 

In  an  action  of  replevin,  the  defendant 
avowed  the  taking  aa  a  distress  for  an  annu- 
ity, to  which  there  was  a  plea  that  no  memo- 
rial of  the  annuity  was  anroUed,  and  there  was 
a  r^Iy  tiiat  there  waa  a  memorial  enrolled,  and 
a  r^olnder  that  the  memorial  did  nottmlyatate 
the  names  of  the  persons  by  whom  the  annuity 
was  to  be  received,  and  the  conslderationa,  hut 
waa  untrue.  Sur-rejolnder  that  the  memorial 
did  truly  state  the  names  of  the  penwns  by 
whom  the  annuity  was  to  be  beueSclally  re- 
ceived, and  the  considerations.  On  these  plead- 
ings. It  was  held  that  the  defendant  abould  be- 
gin. UogtLrth  V.  Fenny,  1  Car.  A  K.  608,  14 
Uees.  &  W.  4&4,  14  I..  J.  Exch.  N.  S.  346. 

See  Soward  v.  Lenatt,  T  Car.  *  P.  618,  nh 
pro.  III.  h. 

d.  Dmlol  or  foUure  to  odmft  tmneoetsafv  aver- 
mmt  or  ooncUuion. 

Whera  a  plaintiff  Inserts  In  his  declaration 
or  complaint  an  allegation  wholly  unnecessary 
to  snatain  his  cause  of  action,  and  the  de- 
fendant either  denies  or  omita  to  admit  the 
■ame, — such  denial  or  failure  to  admit  should 
not  he  taken  Into  eonalderatlon  In  determin- 
ing which  party  has  the  right  to  open  and- 
elose. 

And  the  same  may  be  said  of  a  conclusion 
Improperly  Incorporated  In  the  plaintiff's  plead- 
ing. 

An  allegation  to  a  complaint  upon  a  prom- 
issory note.  In  addition  to  the  necessary  aver- 
ments to  render  the  complaint  sufficient,  that 
the  plaintiff  purchased  the  note  for  a  valnable 
consideration  before  maturity,  without  any  no- 
tice or  knowledire  of  any  defense  to  the  same, 
will  not  avail  to  give  the  plaintiff  the  right 
to  oi>en  and  dose.  If  the  answer,  after  alleg- 
<1  L.  B.  A. 


Ing  facts  founded  upon  a  breach  of  warranty 
sufficient  to  constitute  a  defense,  avers.  In  sub- 
stance, that  the  plaintiff  had  full  notice  of  said 
facta  at  tbe  time  be  purchased  the  note,  and 
the  reply  Is  practically  a  reiteration  of  the 
allegaticm  of  the  complaint  as  to  the  purchase- 
of  the  note  and  the  consideration  thereof  be- 
fore maturity,  without  notice  or  knowledge  of 
any  defense.  Steele  T.  Blnshaw,  14  Ind.  App. 
3tM.  42  N.  B.  1034. 

Plaintiffs  alleged  In  their  petlUon  that  de- 
fendant was  Indebted  to  them  for  money  ad- 
vanced to  buy  wool,  and  that  an  amount  waa 
due  them  therefor  with  interest  Defendant, 
by  his  answer,  admitted  all  the  facts  as  pleadect 
by  the  plaintiffs,  bat  denied  that  he  waa  In- 
debted to  them  In  the  sum  claimed  by  them, 
and  also  set  up  a  counterclaim.  The  triar 
court  gave  to  defendant  the  opening  and  clos- 
ing of  the  case.  It  was  held  that  In  this  there- 
was  neither  error  nor  an  abuse  of  sound  Ju- 
dicial discretion.  Hallowell  v.  Faweett,  SO 
Iowa,  491. 

Where  a  complaint  all^ea  facts  not  essen- 
tial for  the  plaintiff  to  prove,  and  the  same  are- 
denied  by  the  answer,  such  a  denial  does  not 
deprive  a  defendant  who  seta  up  an  affirmattva 
defense  of  the  right  to  open  and  close.  Lewla 
V.  Donohue,  27  UIm.  514,  58  N.  T.  Supp.  819. 

In  an  action  on  a  promlasory  note.  It  the  de- 
fendant has  made  such  an  admlaalon  aa  wll> 
give  him  the  right  to  open  and  cloae,  such 
right  is  not  lost  by  denying  or  falling  to  ad- 
mit an  allegation  In  the  complaint  that  the 
note  was  given  for  value  received,  as  It  waa 
not  necessary  for  the  plaintiff  either  to  state- 
a  consideration  in  hia  complaint,  or  prove  ono 
on  the  trial.    Hoxle  v.  Greene,  37  How.  Pr.  97. 

The  right  to  aaaume  the  affirmative  and  open 
and  cloae,  which  Inherea  lo  a  defendant.  Is  not 
changed  or  affected  by  the  fact  that  the  defend- 
ant had  denied  each  and  every  allegation  In  the 
complaint  contained  not  apeclflcally  admitted, 
where  in  reality  such  denial  Is  to  certain  con- 
clualona  of  law,  or  allegations  that  tbe  plaintUf 
waa  not  hound  to  prove  in  order  to  recover. 
Hurllman  v.  Seckeudorl^  9  Mia&  264,  29  N. 
Y.  Supp.  740. 

For  the  same  reason.  It  la  error  to  deny  the 
defendant  the  right  of  opening  and  closing  to 
tbe  Jury  In  an  action  on  a  promissory  note, 
where  the  answer  denied  each  and  every  al- 
legation In  the  complaint  contained,  except  as 
thereinafter  admitted,  and  then  attacked  the 
eonalderatlon  of  the  note  and  pleaded  other 
affirmative  tacts  in  defense  of  it,  and  the 
complaint  alleged  that  the  plaintiffs  were  the 
owners  of  tbe  note,  and  the  answer  did  not 
specifically  admit  It.  McShane  v.  Braender, 
66  How.  Pr.  204. 

In  an  action  to  recover  rent,  where  the  an- 
awer  interposed  by  the  defendant  did  not  put 
at  Issue  any  material  allegation  of  the  com- 
plaint, but  merely  denied  tbe  legal  conclusion 
from  the  facta  which  were  well  pleaded  h7  the 
plaintiff,  and  set  up  an  affirmative  defense,  « 
refusal  to  allow  the  defendant  to  aaaume  the 
affirmative  is  error.  Merrill  v.  Calcagnlno,  ft 
N.  Y.  Week.  Dig.  487.  But,  as  the  trial  court 
had  directed  a  verdict  for  the  plaintiff,  which 
action  of  the  court  was  acquiesced  in  by  the 
defendant  at  the  time,  the  court  held  the  er- 
ror mentioned  to  be  no  ground  for  reversal. 

In  an  action  upon  a  policy  of  life  Insurance 
which  contained  a  provision  that,  if  the  per- 
son whose  life  was  thereby  Insured  should  die 
In,  or  In  consequence  of,  a  duel,  or  the  viola- 
tion of  the  laws  of  any  nation,  state,  or  prov- 
ince, then,  and  In  every  such  case,  the  policy 
Hbould  be  null  and  void ;  and  the  complaint 
alleged,  among  other  thlnga,  that  the  death 
of  the  Insured  waa  not  caused  by  the  breaking 
of  any  of  the  conditions  and  agreements  In  the 
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poll^ ;  and  the  aniwer  of  the  deXenduit  QmMt 
this  allegation,  admlttecl  th«  death,  and  set 
up  that  the  tniured  died  In  conBequenee  of  a 
TlolatfoQ  of  the  laws  of  New  York,  and  admitted 
that  the  defendant  Insured  the  life  bj  the  pol- 
icy of  Insurance  and  referred  to  the  copy  an- 
nexed to  the  complaint, — the  defandant  held 
the  alRrmatlTe  of  the  luae  apoo  the  trial, 
and  It  was  error  to  refuse  to  allow  It  to  open 
and  close  the  case ;  as  the  Insertion  of  an  nn< 
necessarjr  allegation  In  the  complaint,  which 
the  plaintiff  was  not  required  to  aver  or  prove 
In  order  to  establish  hU  case,  could  not,  and 
did  sot,  deprive  the  defendant  of  the  ris3it  to 
the  affirmative,  where  such  rl^t  acttiallj  ex- 
isted and  this  was  not  changed  by  the  denial 
of  this  unnecessary  allegation.  Murray  v. 
New  York  L.  Ins.  Co.  85  N.  Y.  286. 

Id  an  action  upon  promissory  note%'  where 
t^e  defendaBts  admit  Uie  making,  indorsement, 
traDBfer,  and  delivery  of  the  notes,  and  deny 
the  other  allegations  In  the  complaint,  and  then 
proceed  to  set  forth  an  affirmative  defense,  the 
defendant  Is  entitled  to  open  and  close  the 
case.  Lindsley  v.  European  Petroleum  Co.  8 
Lans.  176,  41  How.  Fr.  66.  The  counsel  for 
*  the  defendant  In  the  argument  urged  that  the 
denial  was  manifestly  intended  merely  to  dis- 
pute the  lawfulness  of  the  claim,  and  nothing 
more ;  and  It  would  seem  that  the  court  took 
that  view,  as  they  simply  reversed  th;  judgment 
because  the  defendant  tuid  not  been  allowed  to 
open  and  close  the  case.  It  Is  nowhere  stated 
In  the  case  what  tbe  "other  allegations"  were. 

In  an  action  brought  to  recover  an  account 
for  goods  sold  and  delivered,  where  the  plain- 
tiffs alleged  in  their  CMnplaint  that  they  were 
copartners,  and  one  defendant  alone  appeared 
and  answered  denying  the  allegation  as  to  the 
partnership  of  plaintiffs  and  admitting  the  part- 
nership of  the  defendants,  and  tbe  purchase,  hy 
the  firm,  of  plaintiffs,  of  the  goods  stated  in  the 
complaint,  and  for  a  further  answer  alleged  the 
dissolution  of  tbe  defendants'  partnership,  the 
other  defendant  baying  out  tbe  stock  and  con- 
tinuing tbe  business,  and  agreeing  to  assume 
aud  pay  all  the  partnership  debts  Including  the 
plaintiffs',  and  that  afterwards  plaintiffs,  with 
knowledge  of  these  facts,  agreed  with  said  oth- 
er defendant  to  accept,  and  did  accept,  a  sum 
of  money,  and  tbe  Individual  promissory  note 
of  such  other  defendant  to  tbe  amount  of  the 
twiance.  In  discharge  of  their  Indebtedness, — 
the  defendant  was  entitled  to  open  and  close, 
as  the  admission  In  the  answer  that  the  de- 
fmdants  purchased  the  goods  of  Uie  plaintiffs 
as  alleged  In  tbe  complaint,  and  became  there- 
by Indebted  to  them  therefor,  as  alleged,  ren- 
dered the  question  whether  the  plaintiffs  were, 
at  the  time  of  such  sale,  copartners  wholly  im- 
material, and  there  was  no  occasion  to  prove 
that  fact    Mlllerd  v.  Thorn,  66  N.  T.  402. 

In  an  action  on  a  promissory  note  alleged 
to  have  been  given  (or  the  purchase  price  of 
iroods,  where  detmdants  admitted  the  sale  and 
delivery  of  the  goods  and  then  set  up  as  a  sep- 
arate defense  that  they  were  sold  on  a  credit 
of  four  months,  which  term  had  not  expired 
at  the  time  tbe  action  was  commenced,  follow- 
ing with  a  denial  of  each  aud  every  allegation 
In  the  complaint  not  specifically  admitted,  the 
plaintiffs  were  entitled  to  open  and  close  the 
case,  since  tbe  averment  that  the  goods  were 
sold  on  credit  does  not  constitute  a  substantive 
defense,  but  is  In  effect  a  denial  that  the  de- 
fendants promised  to  pay  at  a  time  prior  to  the 
commencement  of  tbe  action  and  that  the  debt 
was  due,  this  being  an  essential  fact  which 
the  plaintiffs  were  required  to  maintain,  either 
by  the  admissions  of  the  defendants,  or  l>y 
proof,  though  there  waa  no  averment  In  the 
complaint  that  defUidanta  promised  to  pay,  or 
61  L.  B.  A. 


as  to  the  time  ot  payment  Claflla  t.  Baere^ 
28  Hun.  204.   It  would  seem  that  no  such  spe- 

clflc  averment  was  necessary  in  the  complaint 
as,  upon  the  allegation  of  a  eale  and  delivery  of 
the  goods,  a  promise  to  pay  for  them  immediate- 
ly would  be  presumed;  and,  the  defendant! 
having  admitted  every  allegation  of  the  com- 
plaint, their  answer  that  the  goods  were  sold 
on  a  credit  would  appear  to  have  been  essoi- 
tlal  to  repel  that  presnmptlOQ,  and  therefore 
to  have  been  both  substantive  and  affirmative. 

In  an  action  brought  to  recover  the  purchase 
price  of  certain  diamonds,  where  tbe  oimplalnt 
alleged  the  sale  thereof  to  defendant 'and  non- 
payment and  that  the  amount  waa  due  and  pay- 
able, and  tbe  answer  denied  that  the  sum  speci- 
fied in  the  complaint,  or  any  part  thereof,  was 
then  due  and  payable,  and  alleged  that  the 
goods  were  sold  and  delivered  "bj  the  plaintiff 
to  the  defendant  upon  a  term  of  credit  which 
had  not  expired  at  the  time  of  the  commence- 
ment of  the  action,  the  defendant  baa  the  af- 
hrmatlve,  on  tbe  single  Issue  raised  by  hU 
answers,  namely  that  of  the  plea  of  an  unex- 
pired term  of  credit,  as  the  allegation  of  the 
complaint  that  the  snm  claimed  Ls  due  and 
payable,  and  the  denial  thereof  In  the  answtf. 
add  nothing  to  tbe  issue.  Hellbron  v.  Henoft 
166  N.  Y.  98,  C8  N.  B.  769. 

While  Clafiln  v.  Baere,  28  Hun.  204,  Is  not 
mentioned  In  the  opinion,  that  case  la  effectual* 
ly  overruled,  and  for  tbe  same  reason*  stated 
In  the  remarks  upon  It  tupra,  the  court  in  the 
last  case,  among  other  things,  saying :  "In  the 
abs^ce  of  any  allegation  in  the  complaint  as 
to  the  time  when  payment  Is  to  be  made,  tbe 
law  implies,  not  only  the  promise,  bat  the 
duty,  to  pay  on  the  delivery  of  the  goods.  De- 
fendant'ri  plea  of  an  unexpired  term  of  credit 
which  Is  relied  on  to  defeat  plaintiffs'  recov- 
ery, is  In  the  nature  of  an  affirmative  de- 
fense, which  moat  be  supported  by  evidence  be- 
fore the  defendant  can  succeed.  Like  the  de- 
fense of  payment  It  must  not  only  be  pleaded, 
but  proved." 

In  Fewster  v.  Goddard,  26  Ohio  St  270, 
which  was  an  action  upon  a  promlsaory  nota^ 
tbe  petition  set  forth  a  copy  of  the  note  and 
alleged  tbe  whole  amount  thereof  was  due  from 
the  defendant  to  tbe  plaintiff,  and  the  de- 
fendant by  bis  answer,  denied  that  anything 
was  due  on  tbe  note,  and  alleged  that  be  had 
paid  it  in  full,  and  there  was  no  replication. 
It  was  held  that  tbe  defendant  was  entitled  to 
oi;>en  and  close. 

In  an  action  an  execator  upon  a  note 
given  to  hie  testator,  the  complaint  after  stat 
Ing  the  death  of  the  testator  and  alleging  that 
letters  testamentary  had  been  granted  to  the 
plaintiff,  alleged  that  no  part  of  said  note  had 
been  paid  except  )1T4  to  the  plaintiff.  wh«e- 
fore  tbe  plaintiff  demanded  Judgment  for  a 
certain  amount  The  defendant  answered,  ad* 
mlttlng  all  the  allegations  of  the  complaint,  ex- 
cept that  as  to  ttie  amount  stated  to  have  bem 
paid,  and  then  alleged  that  in  certain  ways  be 
had  paid  tbe  note  In  full,  and  for  a  second  de- 
fense he  alleged  a  counterclaim.  The  trial 
court  denied  the  defendant  the  rl^t  to  open 
aud  cloae,  and  this  was  sustained  on  appeal. 
Sanders  v.  Sanders,  80  8.  O.  207,  9  S.  B.  M. 
The  only  reason  given  by  the  Judge  who 
wrote  the  opinion  In  this  case  for  holding  that 
tbe  plaintiff  was  Mitltled.  under  these  pleadings, 
to  b^ln,  was  that  the  complaint  alleged  that 
only  a  part  of  the  note  had  been  paid,  leaving 
unpaid  and  still  due  a  balance,  and  that  this  al- 
legation was  not  admitted,  but,  on  tbe  contrary, 
the  answer  denied  expressly  that  It  was  due 
and  owltgi,  and  Insisted  that  It  had  been  palA 
In  full;  and  that  In  this  aUte  of  tbe  plead- 
laga,  U  the  case  had  gone  to  the  jnry  without 
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«Tldenn  on  eltlier  Mt,  Q19  plaintiff  wonld  not 
bare  been  entitled  to  n  verdict  It  1b  dlfflenlt 
to  eee  WI17  the  allegaUoQ  In  the  complaint  that 
only  so  mocli  bad  been  paid  wna  not  entirely 
nnneceesary,  ae  the  presumption  was  that  noth- 
ing bad  been  paid,  and  the  allegaUon  that  so 
much  vas  still  unpaid  and  due  was  plainly  a 
conclnslon  which,  as  has  been  frequently  held, 
should  not  be  taken  Into  consideration,  as  the 
allegatloQ  of  a  fact  In  considering  which  par^ 
baa  the  right  to  begin.  Bee  cases  In  this  sub- 
division, infra.  The  case  Is  only  mentioned 
once,  and  that  la,  as  wUl  be  seen.  In  Addison 
T.  Dnnean,  86  B.  C  14  8.  B.  809,  tufm, 
where  the  same  coutt.  In  attempUnc  to  dis- 
tinguish It,  practically  overruled  It,  and  In 
which  case  the  Judge  who  wrote  In  Sanders  T. 
Sanders  took  tbe  very  consistent  position  tbat 
the  eases  ware  identical. 

In  Addison  v.  Dtmcmn,  8B  B.  C.  166,  14  B.  B. 
805,  the  facts  were  subatanttally  almllar  to 
those  lu  Sanders  v.  Sanders,  80  8.  C.  207,  0 
6.  E.  04,  supra/  tbat  Is,  It  was  an  action  upon 
a  note  in  which,  after  alleging  the  execution 
and  delivery  by  the  defendant,  the  plalntlir 
further  alleged  tbat  no  part  thereof  had  been 
paid,  and  there  was  still  due  and  owing  tbeec 
on  the  amount  mentioned  In  the  note,  with  In- 
terest  The  defenses  were,  first,  no  consider- 
ation, the  same  having  been  given  by  mistake, 
and,  second,  what  was  practically  an  alls- 
gatton  of  -pi^moit.  Hm  Jndge  denied  tbe 
defradaot's  rls^t  to  open  and  reply,  and  for 
this  error  the  Judgment  was  reversed.  The 
case  Is  quite  valuable  as  a  review  of  the  cases 
In  South  Carolina  In  which  this  question  haa 
been  considered,  up  to  the  time  of  tbe  decision. 
See  wpni,  ill,  a,  1.  Its  dilef  elonent  of  weak- 
ness Is  the  lame  attempt  to  distinguish  Ban- 
ders V.  Sanders,  as  a  reading  of  the  two  cases 
will  exhibit  tbe  correctness  of  Justice  UcGow- 
an's  position  In  bis  dissenting  opinion  when 
he  says:  "It  Is  difficult  to  distinguish  tbe 
case  from  Sanders  v.  Sanders."  Tbe  court  said 
tbat  the  allegation  that  no  part  of  the  note 
bad  been  paid.  If  regarded  as  material,  was 
not  denied  by  the  answers,  and  would,  there- 
fore, under  the  Code,  be  deemed  to  be  admitted ; 
and  that  tbe  allegation  tbat  tbe  whole  amount 
was  still  due  was  more  of  a  atatemoit  of  a 
conclusion  of  law  than  an  allegation  of  a 
fact. 

In  an  action  upon  a  Judgment  In  which  It  Is 
alleged  In  the  complaint  that  defendant  recent- 
ly promised  to  pay  the  sum  alleged  to  be  doe, 
where  the  only  plea  is  payment,  and  the  de- 
fendant admits  tbe  decree,  but  denies  Indebt- 
edness or  promise  to  pay,  and  alleges  full  pay- 
matt  on  the  day  named,  tbe  defendant  la  en- 
titled to  the  opening  and  reply.  Plnaon  t. 
Puckett,  85  8.  a  178.  14  8.  B.  S98.  The  court 
said  that  the  defendant  admitted  the  fitcta 
from  which  bis  indebtedness  to  the  plaintiff 
followed  as  a  legal  concloslon,  and  the  pre- 
■omption  was  that  no  part  thereof  had  been 
paid ;  and  tbat  tbe  plea  of  payment  did  not  re- 
but this  presumption ;  that  to  do  so  required 
evidence ;  that  whether  the  allegation  in  the 
complaint  that  tbe  defendant  promised  to  pay 
'the  Bom  alleged  to  be  due  were  true  or  false 
In  no  way  affected  tbe  rlgbt  to  recover  or  tbe 
amount  of  the  recovery;  and  tbat  such  allega- 
tion and  Its  denial  were  immaterial. 

Uartln  v.  Suber,  89  8.  C.  625.  18  a  B.  126, 
Is,  If  poaalble,  a  more  complete  overruling  of 
Banders  v.  Banders,  SO  B.  C.  207,  9  8.  B.  94, 
«upf-a,  than  Addison  v.  Duncan,  36  8.  C.  165, 
14  S.  H.  805,  aupra.  The  complalut  In  this  case 
alleged  that  the  defeodant  was  Indebted  to  the 
plaintiff  In  a  sum,  mentioning  It,  with  Interest, 
which  said  sum  of  money  the  defendant,  by  her 
promissory  note,  undertook  and  promised  to  pay 
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to  plaintiff  and  tben  aet  forth  a  copy  of  tb« 
note.  The  defendant  answered,  saying  first, 
that  she  emphatically  denies  that  she  Is  or  was 
indebted  to  the  plaintllT  In  the  sum  named  In 
the  complaint,  or  in  any  sum  whatever,  and 
then  admitting  that  she  aigned  a  note  similar  to 
the  one  mentioned  In  the  complaint,  but  deny- 
ing that  It  represented  any  debt  of  hers,  or  in 
any  sense  bound  her.  She  then  alleged  a  long 
affirmative  defense,  and,  last,  ber  coverture.  It 
was  held  that,  alnce  the  ease  of  Addison  t. 
Duncan,  S6  8.  C.  166,  14  8.  B.  805.  it  must  be 
regarded  that  the  rule  la  well  settled  that  where 
the  plaintiff's  whole  cause  of  action  Is  admitted 
by  tbe  pleadings,  and  the  defendant  relies  solely 
upon  an  affirmative  defense,  which,  of  course^ 
be  Is  bound  to  establish,  the  burden  of  procrf 
is  upon  tbe  defendant,  and  he  is  entitled  to 
open  and  reply.  That,  applying  tbe  test  who 
would  be  entitled  to  tbe  verdict  If  the  case  waa 
submitted  to  the  Jury  simply  upon  tbe  plead- 
ings without  evidence  to  the  case  under  consid- 
eration, It  was  clear  tbat  the  defendant  had  ft 
right  to  begin,  u,  whan  the  execution  of  the 
note  was  admitted  In  defendant's  answer,  there 
was  nothing  left  for  tbe  plaintiff  to  prove ;  and 
under  such  admission  he  would  unquestionably 
bave  been  entitled  to  recover.  This  Is  all  that 
waa  decided  In  terms;  hut,  in  order  to  arrive 
at  its  concinaionB,  It  wonld  seem  that  the  court 
must  have  held,  further, — ^by  implication  at 
least, — that  both  tbe  allegations  in  the  com- 
plaint, tbat  the  dtfendant  was  Indebted  to  the 
plaintiff  in  a  sum,  mentioning  It,  and  tbe  denial 
tberecrf  In  tba  answer,  wwe  Immaterial. 


e.  VMMsUir  of  aOmUtliiff  quantum  of  tfonHve*. 

Whenever  the  damages  claimed  by  the  plain- 
tiff are  ascertainable  by  computation  an  admis- 
sion of  th^  cause  of  action  by  the  defendant, 
coupled  with  an  affirmative  defense  thereto, 
will  B office  to  give  the  defendant  the  burden  oC 
proof  and  the  consequent  right  to  open  and 
cloae. 


1.  Liquidated  damagM  and  datnagot  atoertakh 
able  by  eomputaHen. 

Where  tbe  case  stated  In  the  complaint  upon 
a  money  demand  on  contract  Is  admitted,  and 
nothing  la  left  for  a  complete  Judgment  in  tbe 
plaintiff's  favor,  but  a  mere  computation  of  In- 
terest on  the  demand  for  the  period  claimed, 
the  defendants,  upon  an  affirmative  defense  set 
up  In  their  answer,  had  the  right  of  opening 
tbe  case  to  the  Jury.  Brennan  v.  Security  h. 
Ina.  ft  Annuity  Co.  4  Daly,  286. 


2.  UiMqufdcted  damaget. 

But  tbe  cases  which  have  given  rise  to  the 
greatest  discussion  on  the  subject-matter  under 
consideration  are  those  In  which  tbe  daoiagM 
claimed  are  unliquidated. 


<a)  In  genorai. 

By  a  reference  to  the  Bngitsh  cases  In  aupra, 
III.  b.  it  will  be  seen  that  the  courts  and  Judges 
there  have  by  no  means  been  of  one  mind  and 
Judgment  on  tbe  subject  of  tbe  right  to  open 
and  close,  or,  as  they  term  It  there,  the  right 
to  begin.  In  cases  where  the  defendant  admitted 
all  the  allegations  of  the  plaintiff  except  tbe 
amount  of  the  damages  claimed  by  the  plalntllt. 
Such  differences  of  opinion  were  aupposed  to  ba 
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settled  by  the  rule  adopted  by  the  fltteen  judges, 
and  annooDCed  In  Carter  v.  Jones,  6  Car.  Se  P. 
64,  I  Moody  &  R.  281,  aupra.  III.  b;  bat  soon 
after  Its  announcement  dlscossloiu  arose  among 
tbe  Judges  upon  the  hearing  and  determination 
of  sereral  cases  as  to  whether  that  mle, — what- 
erer  It  was, — but  which  certainly  gave  the 
plaintiff  the  right  to  open  and  close  In  certain 
cases  although  the  afflrmatlve  was  on  the  de- 
fendant, applied  only  to  cases  of  personal  Id- 
Jorlei,  libel  and  ■lander,  or  to  all  aetlona  aotuid- 
Ing  in  tort  where  the  damages  were  anil- 
quidated.  Some  of  the  Judges  at  nisi  prala 
beld  that  It  had  no  application  In  actions  on 
contract  where  the  damages  were  onllguidated 
(see  cases  In  aupra,  ill.  b).  But  In  184B  tbe 
King's  beneli  decided  that  In  an  action  of  cov- 
enant  by  an  attorney's  clerk  for  Improperly 
dlsmlsnlng  him,  a  plea  that  be  was  guilty  of 
misconduct  In  the  service  did  not  give  to  the 
defendant  the  right  to  opm  and  close.  Mercer 
v.  Whall,  5  Q.  B.  447,  14  I*  J.  a  B.  N.  8.  267. 
9  Jar.  576,  tupra.  III.  b. 

Tbe  cases  in  this  division  indicate  that  the 
doctrine  laid  down  in  Hercer  v.  Whali,  prevails 
In  all  of  the  states  in  which  the  common-law 
rule  has  not  been  Int«fered  with  br  ooart  role 
or  statute. 

In  an  action  of  assompalt  for  goods  sold  and 
delivered  there  was  a  plea  in  abatfmeot,  the 
nonjoinder  of  several  other  Joint  coutractors, 
and  Ijuue  thereon,  and  the  defendant  claimed 
the  right  to  begin,  and  cited  Cotton  v.  James, 
Moody  &  11.  278,  8  Car.  ft  P.  605.  Tht  trial 
Judge  (Lord  Denman,  Cb.  J.)  said :  "I  recollect 
being  in  a  case  subsequent  to  that  before  Lord 
Tenterden  [who  decided  Cotton  v.  JamesJ,  In 
which  It  was  decided  the  plaintiff  should  begin, 
unless  the  damages  are  admitted.  I  am  aware 
of  the  difference  in  the  decisions ;  bat  my  opin- 
ion is  that  tbe  plaintiff  aboald  begin."  Morris 
T.  Lotan,  1  Moody  A  B.  S3S. 

(b)  AlOHder  and  »M. 

In  an  action  of  defamation  defendant,  in 
pleading,  admitted  the  speaking  of  the  words, 
and  averred  that  they  were  true,  and  did  not 
plead  the  general  issue.  He  was,  thereupon, 
permitted  to  open  and  close  In  hla  defense.  In 
reviewing  exceptions,  and  on  a  motion  fbr  a 
new  trial,  the  court  said  it  was  not  prepared, 
however,  to  have  this  Instance  drawn  Into 
precedent,  so  as  to  become  obligatory  there- 
after. That  the  rule  as  indicated  by  tbe  weight 
of  authority,  is  apparently  simple,  and  easy  of 
application,  and  in  accordance  with  sound  sense 
and  practical  atillty,  viz..  that  the  plaintiff 
shall  have  the  opening  and  closing  of  his  cause 
whenever  the  damages  are  in  dispute,  unliq- 
uidated, and  to  be  ascertained  by  the  Jury; 
and  that  this  Is  onlfonnly  tbe  ease  in  actions 
of  slander.    iSawyer  v.  Hopkins,  22  Me.  276. 

In  Elder  v.  Oliver,  30  Uo.  App.  675,  which 
was  an  action  for  slander.  Judge  Seymour  D. 
Thompson,  who  delivered  the  opinion  to  tbe 
effect  that  tbe  decision  of  the  trial  court  on 
this  question  would  not  be  reviewed,  proceeds 
to  discuss  in  a  very  able  manner  the  rule  al- 
ready alluded  to  as  laid  down  in  the  leading 
case  of  Mercer  v.  Whall,  5  Q.  B.  447,  14  L. 
J.  Q.  B.  N.  S.  267,  0  Jur.  576,  mipro.  III.  b. 
Showing  concloslveiy  that  the  rule  as  stated  In 
that  caae  settled  the  doctrine  in  England  after 
a  great  controversy,  and  that  It  was  gener- 
ally followed  In  this  country,  «.,  that  the 
right  to  open  and  close  Is  with  the  plaintiff 
In  every  case  where.  In  order  to  recover,  he 
has  something  to  prove,  whether  to  establish 
his  right  or  to  show  tbe  extent  of  his  dam- 
Mget,  citing  decisions  eoplonsly  both  Bnglish 
and  American. 

Dpon  tbe  trial  of  m  cMl  metlon  for  libel. 
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where  the  complaint  set  out  tbe  publication  of 
the  libelous  articles,  and  averred  that  the  one 
first  published  was  wantonly,  wicked^,  ud 
maliciously  contrived  and  Intended  to  Injure 
the  plaintiff,  and  that  It  was  wantonly  and  ma- 
liciously false,  and,  as  to  the  second  article, 
that  Its  statements  were  deliberately  published 
concerning  the  plaintiff  by  the  defendant,  con- 
triving to  Injure  him  In  big  profession  as  a 
physician;  and  the  defendant  admitted  the 
pub]leatl<Hi  of  tbe  articles,  but  denied  each  and 
every  other  allegation  In  tbe  complaint,  and 
then  pleaded  Justification  and  matter  In  miti- 
gation ;  and,  upon  the  opening  of  the  trial, 
withdrew  the  general  denial,  admitted  the  pub- 
lleatioa  of  the  article,  and  claimed  to  stand 
upon  Jnstlbcation,  privilege,  and  mitigation,  anct 
claimed  tbe  right  to  open  and  close,  which 
was  accorded  It  by  the  trial  court, — sudh  de- 
nial of  the  right  to  open  and  close  to  the  plain- 
tiff was  held  to  be  error,  as,  even  assuming  that 
the  withdrawal  of  the  denials  effectively 
amended  the  answer,  tbe  affirmative  was  still 
with  the  plaintiff,  and  nothing  could  ebange- 
tbls  short  of  an  admission  that  tbe  plaintiff's 
damages  were  fully  tbe  amount  claimed  by  him 
In  his  complaint,  and  that  the  verdict  In  his 
favor  ebould  be  for  that  precise  anm,  and  the 
retention  In  the  answer  of  matter  in  mitiga- 
tion, completely  negatived  the  oral  withdrawal 
of  the  denials  on  this  crucial  head.  Parrisb 
V.  Sun  Printing  &  PuK  Aaao.  6  App.  Dlv.  6S6, 
30  N.  Y.  Supp.  640. 

The  above  case,  In  principle,  Is  very  stmlitr 
to  Bbdnbwick  ft  W.  R.  Co.  t.  Wioonrs ;  that 
is  to  say,  both  are  to  the  effect  that,  bi  an  ac- 
tion for  a  wrong  where  the  damages  are  un- 
liquidated, tbe  defendant,  in  order  to  obtain 
tbe  right  to  open  and  close,  must  admit  v^tm 
the  record  that,  but  for  his  affirmative  defenses, 
the  plaintiff  would  be  entitled  to  recover  all 
tbe  damages  alleged  in  his  complaint  or  decla- 
ration ;  that,  so  long  as  tbe  plaintiff  Is  un- 
der an  obligation  to  make  proof  In  order  to  re- 
cover the  amount  of  damages  alleged  to  have 
been  sustained  1^  him,  tbe  burdra  of  proof, 
and  eonsequeutly  the  rig^t  to  open  and  cIom. 
Is  with  him,  and  to  secure  tbe  same  the  de- 
fendant must  not  only  admit  that  the  jdalntiff 
Is  entitled  to  recover,  but  that  he  is  entitled 
to  recover  the  amount  that  be  claims. 

And  yet  If  the  case  had  arisen  and  been  de- 
cided in  Georgia  by  the  court  which  decided  the 
principal  case,  the  application  of  i  S891  of  tbe 
Civil  Code,  there  alluded  to,  would  have  been, 
to  decide  Parrisb  v.  Sun  Printing  ft  Pub.  Arao. 
precisely  the  other  way. 

In  an  action  for  slander  in  charging  the  plain- 
tiff with  corruption  as  a  member  of  assembly, 
tbe  defendant  claimed  the  opening.  Vha  court 
said  that  It  did  not  know  that  there  had  been 
any  rule  eetabllahed  in  tbe  courts  of  this  state, 
that  he  was  certain  that  there  was  not  any  Id 
the  rural  districts,  but  that  It  seemed  to  him 
that  Fry  v.  Bennett,  8  Boaw.  200.  wu  very 
clear  authority  for  tbe  right  of  the  plaintiff 
to  open,  and  that  he  should  accordingly  rule 
that  the  plaintiff  bad  tbe  right.  Llttlejohn 
V.  Greeley,  13  Abb.  Pr.  41.  While  tbe  court  did 
not  state  In  terms  that  the  reason  for  award-  - 
log  the  right  to  open  and  close  to  tbe  plaintiff 
was  that  the  plaintiff  bad  the  rl^t  to  prove 
the  amount  of  his  damages,  which  were  not 
admitted,  yet,  as  he  said  that  it  seemed  to  him 
that  Fry.  v.  Bennett,  3  Bosw.  200,  was  very 
clear  authority  for  the  right  of  the  plaintiff  to 
open,  and  as  In  Fry  v.  Bennett,  tbe  right  to 
open  was  givoi  the  plaintiff  because  be  bad  the 
right  to  prove  the  amount  of  bla  damages, — 
wblcb  were  not  admitted, — that  would  also 
appear  to  be  the  reason  why  It  was  decided  In 
this  case  that  tbe  plaintiff  bad  tbe  right  tO' 
open  and  close 
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In  Opdyke  v.  Weed,  18  Abb.  Pr.  223  note. 
It  wa*  held  that  where  all  tbe  auctions  in  a 
■coraplalnt  Cor  libel,  ocept  tbe  amoant  of  dam- 
ages, are  admitted  by  tbe  answer,  the  plaintiff 
will  still  have  tbe  right  to  open,  to  show  mal- 
ice, and  the  extent  of  tbe  Injury,  even  where 
no  apeclai  damages  have  been  laid,  and  malice 
bas  not  been  In  terms  alleged ;  that  in  cases  of 
the  description  of  the  one  then  being  tried 
(where  the  publication  was  in  the  newspaper), 
«speclall7,  the  plaintiff  should  have  the  right 
•of  introdadog  testimony  as  to  the  question  of 
damages,  as  in  no  other  way  can  the  damages 
be  enhanced  or  mitigated  except  by  proof ;  that, 
altboui^  the  plaintiff  has  not  stated  the  ex- 
tent of  the  damages  In  the  pleadings,  that  does 
not  prevent  him  from  putting  in  evidence  tbe 
'Circulation  of  the  defendant's  newspaper  with 
the  virw  of  getting  at  the  question  of  damages. 

In  an  action  for  libel,  where  tbe  complaint 
■contained  an  allegation  that  the  publication  al- 
leged to  be  libelous  was  made  by  tbe  defend- 
ant with  actual  malice  and  wantoonese,  and 
one  of  the  defenses  was  that  such  publication 
was  privileged,  it  was  held  that  the  plaintiff 
has  tbe  right  to  open  tbe  cause  to  the  jury,  as 
tbe  action  la  one  In  which  punitory  damagra 
might  btf  given  on  proof  of  facts  auttiorlslng 
Jt,  and  that  It  appeared  that  the  plaintiff,  be- 
fore resting,  shonid  not  only  eatabllib  an  ap- 
parent right  to  recover  some  damages,  bat 
4bould  give  all  the  evidence  on  which  he  re- 
lied for  the  amount  of  the  recovery.  Fry  v. 
Bennett,  S  Dosw.  200. 

In  affirming  the  case  tbe  court  of  appeals, 
S8  N.  T.  324,  said  tbat  where  the  action  was 
•one  sounding  in  damages,  In  which  It  Is  proper 
for  tbe  plaintiff  to  give  evidence  to  enhance 
the  damages,  the  usual  coarse  Is  to  allow  the 
plaintiff  to  begin  and  close  the  trial. 

In  an  action  for  libel  the  defendant's  answer 
admitted  the  publication  of  the  llbei  as  al- 
leged In  the  complaint,  and  set  up  matter  In 
Justlflcation.  The  question  having  arisen  as  to 
the  right  to  begin,  the  court  held  tbat  In  such 
«  case,  where  the  damages  are  unliquidated, 
plaintiff's  counsel  most  be  heard  as  to  tbe 
Amount  of  damages,  although  the  commission 
■of  the  act  Is  admitted  as  alleged  In  the  com- 
plaint Hecker  Hopkins,  16  Abb.  Pr.  SOI, 
note. 

In  an  action  for  the  publicaUon  of  a  libel 
In  defendant's  newspaper,  where  tbe  admls- 
fitons  in  tbe  answer  were  not  snch  as  to  enable 
the  Jury  to  give  a  verdict  for  the  plaintiff  for 
the  amoant  claimed  In  the  complaint,  tbe  plain- 
tiff should  be  allowed  to  open  the  case  to  the 
Jury  and  reply  in  summing  up,  as  It  Is  nec- 
■essary  for  him  to  furnish  tbe  jury  with  some 
testimony  upon  which  a  verdict  can  be  based 
for  substantial  damages.  He  bas  tbe  right  to 
give  evidence  for  tbe  enhancement  of  tbe  dam- 
ages beyond  such  as  would  be  deemed  nominal, 
and  for  tbat  purpose  It  Is  competent  to  show 
his  general  surroundings  and  his  position  In 
society ;  and  it  la  proper,  therefore,  to  give 
him  the  affirmative  on  tbe  trial.  Tallmadge  v. 
Press  Pub.  Co.  3D  N.  T.  8.  B.  28,  14  N.  T. 
fiupp.  331. 

In  an  action  for  slander  the  answer  admitted 
the  speaking  of  the  words,  but  alleged  tbat  they 
were  trne,  and  also  that  tbe  defendant  bad  good 
reason  to  believe,  and  did  believe,  that  they 
were  tme.  The  question  which  arose  In  the 
•ease  was  aa  to  which  of  the  parties  held  tbe 
affirmative  within  the  meaning  of  rule  23,  men- 
tioned In  Kalme  v.  Omro,  49  Wis.  371,  0  N. 
W.  838,  supra.  III.  a,  1.  The  court  stated  tbe 
«ld  rule  In  England  aa  laid  down  in  Cooper 
V.  Wakley,  3  Car.  A  P.  474,  Moody  &  M.  248, 
Mpra,  III.  b,  and  tbe  changing  It  by  reeolu- 
tlon  of  tbe  Judges  in  1833 ;  and,  after  stating, 
further,  that  the  practice  la  different  in  dif- 
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ferent  states,  some  adhering  to  tbe  old  English 
rule  and  some  to  tbe  modem  rule  estabiished 
by  the  resolution  of  the  judges,  and  ttiat  the 
practice  bad  not  been  settled  by  this  court 
which  was  at  liberty  to  adopt  either  rnle,  said : 
"We  think  the  modem  Bngllah  rule  Is  supported 
by  the  better  reasons.  It  la  dlfflcnlt  to  under- 
stand  bow  It  can  logically  be  said  that  tbe  de- 
fendant has  the  affirmative  of  tbe  Issue  In  a 
given  case,  when  proof  Is  required  of  the  plain- 
tiff in  the  first  instance  to  entitle  him  to  the 
damages  which  be  claims."  Cuonlng^iam  v. 
Gallagher,  61  Wis.  170,  20  K.  W.  025.  To  the 
same  effect,  Wausau  Boom  Co.  v.  Dunbar, 
75  Wia.  188,  48  N.  W.  739. 

In  an  action  for  llbcl  there  were  sewal 
special  pleas  of  justification  as  to  certain  parts 
of  the  libel,  but  no  plea  of  the  general  Isane, 
and  judgment  was  suffered  by  default  as  to 
tbe  parts  of  the  Ubel  not  covered  by  the  spe- 
cial pleas.  It  was  held  that  the  plaintiff  waa 
entitled  to  begin  by  showing  the  amount  of  the 
damagea  be  had  auatalned,  and,  having  the 
right  to  begin  aa  to  part,  he  had  the  general 
right  to  do  so.  Wood  v.  Pringle,  1  Moody  * 
R.  277. 

These  authorities  would  seem  to  unite  In 
sustaining  the  mle  enunciated  In  Carter  v. 
Jones,  6  Car.  ft  P.  64,  l  Moody  ft  R.  281, 
supra.  III.  b,  tbat  tbe  plaintiff  is  entitled  to 
begin  In  libel  and  slander,  even  though  the 
defendant  have  the  affirmative  through  a  pica 
of  Justlflcation ;  the  reason  being  that  such  a 
plea  does  not  admit  the  amount  of  the  plaln- 
tUTa  (hitherto)  unliquidated  damajgefl. 

And  since  the  adoption  of  the  mle  the  Bng- 
liab  courts  have  been  a  unit  on  the  particular 
subject 

It  would  seem  hardly  necessary  to  even  ang- 
gest  that,  If  tbe  defendant  should.  In  addition 
to  bla  Justlflcation,  admit  In  his  plea  or  an- 
swer tbat  but  for  It  tbe  plaintiff  would  be  en- 
titled to  recover  tbe  full  amoant  of  tbe  dam- 
agea claimed  or  demanded  by  him  la  hia  dec- 
laration or  complaint,  tbe  effect  would  be 
to  shift  the  right  to  open  and  close  to  the  de- 
fendant, as  the  plaintiff  would  have  nothing 
to  prove  to  recover  his  entire  claim,  and,  if 
no  evidence  was  given,  be  would  recover  It 

(c)  Neffligence. 

In  an  action  brought  against  a  railroad  com- 
pany for  negligently  killing  the  plaintiff's  mule 
and  damaging  his  dray,  tiia  answer  denied  the 
negligence  on  the  part  of  the  defendant,  and 
charged  that  plaintiff  was  guilty  of  contrib- 
utory uegltgence.  By  S  5131  of  Uansfleld'a 
Digest  It  la  provided  that  the  party  having  the 
burden  of  proof  In  tbe, whole  action  bas  the 
right  to  open  and  conclude  the  argument;  and 
by  I  2871  It  la  provided  that  such  a  burden 
Ilea  on  the  party  who  would  be  defeated  if  no 
evidence  were  given  on  either  side  (aupra.  111. 
a,  2).  The  court  held  that,  upon  tbe  defend- 
ant's admission  of  the  killing  only.  If  the 
plaintiff  could  have  recovered  at  all  his  re- 
covery would  have  been  confined  to  nominal 
damages  because  the  defendant  specifically  de- 
nied tbe  extent  of  his  injury.  But  a  recovery 
of  substantial  damages,  and  not  of  the  costs 
only,  was  what  the  plaintiffs  sought  And 
that  the  burden  of  proving  the  extent  of  his 
Injury  remained  npon  him  throughout,  and  gave 
him  tbe  right  to  begin  and  reply.  St  Louis, 
I.  M.  ft  8.  E.  Co.  T.  Taylor.  67  Ark.  186,  20 
S.  W.  1083. 

Where,  by  statute,  the  killing  or  damaging 
of  any  horses  or  other  stock  by  a  railroad  com- 
pany Is  prima  facie  evidence  of  the  negligence 
of  Uie  company,  and  a  railroad  company  sued 
for  killing  a  mare  of  the  plaintiff  admitted  tbe 
killing  and  undertook  to  justify  it  by  averment* 
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that  It  waa  the  resnlt  of  accident  and  that  Ita 
agents  were  not  guilty  of  negligence,  bat  naed 
proper  eklll,  vigilance,  and  foresight,  and  by 
a  provision  of  the  Code  the  party  having  the 
burden  of  proof  shall  have  the  conclusion,  the 
burden  of  proof  rests  upon  the  defendant,  and 
It  Is  entitled  to  open  and  close ;  and  this  not- 
withstanding the  plaintiff  might  be  called  upon 
to  prove  the  value  of  the  animal  kilted,  as, 
br  anottaw  provision  of  the  Code,  he  would 
be  called  apon  to  do  so  wlthont  any  denial. 
LonlsTlllc  ft  N.  B.  Co.  V.  Brown,  18  Bush,  476. 

This  case  would  seem  to  be  different  from  the 
case  of  Brunswicc  &  W.  R.  Co.  v.  Wiooims, 
Id  holding  that.  In  order  to  change  the  burden 
of  proof  and  right  to  open  and  dose,  It  was 
not  Deeessary  that  the  defendant  shonld  ad- 
mit the  amount  of  damages  claimed  by  the 
plaintiff. 

And  the  reason  for  It  would  seem  to  He  in 
the  Code  and  statntory  provisions  alluded  to 
In  tvpn.  III.  a,  2. 

The  case  differs  from  Fetters  v.  Unnde  Nat. 
Bank.  84  Ind.  261,  7  Am.  Rep.  226,  tupra, 
IIL  a,  2,  as  to  the  effect  of  the  Code  provision 
last  mentioned  upon  the  right  to  op«t  and  close. 

(d)  Assault. 

Id  an  action  to  recover  damages  for  an  as- 
sault and  battery,  the  defendant,  by  his  answer, 
Justlfled  the  battery  as  committed  in  self  de- 
fease. The  reply  deDled  the  matter  set  np  la 
Jniuaeatton.  It  was  held  that  tb»«  was  no 
error  Id  the  trial  court  overruling  defendant* ■ 
claim  to  open  the  case  to  the  jury.  Dragoo  v. 
Whisner.  31  Ohio  St  192.  Nothing  further  Is 
said  about  damages  In  the  case,  but,  Inasmuch 
as  the  answer.  In  effect,  admitted  all  the  plain- 
tiff claimed  except  the  amount  of  damages.  It 
must  have  been  that,  because  the  burden  of 
proving  his  damages  yet  remained  on  the  plain- 
tiff, the  defendant's  motion  to  be  permitted  to 
open  and  close  was  overruled. 

In  an  action  against  a  railroad  company  by 
a  passenger  for  an  assault  and  battery  alleged 
by  him  to  have  beeD  committed  by  the  defend- 
ant's conductor  while  aisomlDg  to  act  In  the 
line  of  his  duty,  where  there  was  no  general 
issue  or  traverse  of  the  declaration  filed,  but 
simply  pleas  of  confession  and  avoidance,  the 
de^oidant  Is  entitled  to  hold  the  affirmative 
on  the  trial  and  argument,  as,  had  the  de- 
fendant Introduced  no  evidence,  the  plaintiff 
would,  under  the  Issue,  have  been  entitled  to 
Judgment,  he  being  bound  to  introduce  no  evi- 
dence as  to  the  -commission  of  the  act  com- 
plained of  tmtU  defendant  proved  a  prima 
facie  Jnstlflcatlon  of  the  act  for  which  It  was 
sued,  and,  had  defendant  Introduced  no  evi- 
dence, then  plaintiff  might  have  Introduced 
evidence  to  show  the  nature  and  extent  of  the 
Injury,  precisely  as  In  case  of  a  default,  for 
the  purpose  of  enabling  the  Jury  to  estimate 
the  damages.  Chicago,  B.  A  Q.  B.  Co.  t.  Bryan, 
90  lU.  128. 

This  case  Is  somewhat  similar  to  Bsmrs- 
wicK  ft  W.  R.  Co.  V.  Wiooivs,  which  was  an 
action  e»  deUoto  against  a  railroad  company, 
the  only  difference  being  that  one  was  an  action 
for  Degllg«tice  and  the  other  for  personal  In- 
Jury  at  the  hands  of  a  servant;  but  the  de- 
cisions are  exactly  opposite,  as.  In  the  forego- 
ing case,  it  It  held  that  where  there  is  no  de- 
nial of  the  complaint,  but  a  plea  of  Justifica- 
tion simply,  the  defendant  holds  the  afltrma- 
tlve,  and  therefore  the  burden  of  proof,  and, 
so,  la  entlUed  to  open  and  close,  whereas  In 
the  principal  ease  the  answer,  as  sought  to  be 
amended,  was  held  not  to  entitle  the  defend- 
ant there  to  the  right  to  open  and  close.  In- 
asmuch as  It  left  the  plaintiff  to  prove  his  dam- 
ages. It  may  b«  said  that  there  la  eome  force 
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In  the  reasoning  of  each  side  of  the  general 
proposition  Involved  In  these  cases.  The  prin- 
cipal case  certainly  following  the  leading  Eng- 
liBb  case  of  Mercer  v.  Whall,  6  Q.  B.  447. 
14  L.  J.  Q.  B.  N.  8.  267,  9  Jur.  676,  tupni.  III. 
b.  On  the  other  hand.  It  must  be  confessed 
that  there  Is  weight  in  the  argument  that,  if 
the  defendant  makes  such  an  admission  In  bis 
pleading  as  that  the  plaintiff  would  have  noth- 
ing to  do  but  simply  prove  wliat  he  would  be 
obliged  to  In  the  case  of  a  defaolt,  the  defend- 
ant Is  entitled  to  the  right  to  begin. 

The  propbsltlon  that,  in  case  the  defendant 
Introduced  no  evidence  to  sustain  his  Justifi- 
cation, the  plaintiff  ml^t  then  proceed  to 
prove  hli  damagea  aa  Id  ease  of  default,  1» 
Dovel,  bat  by  no  means  devoid  of  ftorce. 

In  an  action  for  assault  and  battery,  where 
the  defendant  pleaded  ton  atsaalt  deme«ne,  and 
plaintiff  replied  de  injuria,  the  plaintiff  is  en- 
tlUed to  open  and  close,  as  the  burden  Is  apoD 
blm  to  prove  the  extent  of  the  damages  sus- 
tained. Johnson  V.  Josepbs,  76  Ma  644.  In 
this  case  the  court  said  that  It  Is  a  case  of 
unliquidated  damages,  and  not  a  case  of  nom- 
inal damages,  or  of  damages  to  be  assessed 
by  computation  merely ;  that  the  defendant  con- 
tended t^t  the  defendant's  plea  confessed  ev- 
erything alleged  agalDst  him.  bat  that  U  did 
not,  as  it  did  not  admit  more  Quu  a  general 
demurrer,  or  a  default,  would  admit,  and  that 
would  be  nominal  damages  only,  and  that  If, 
after  the  pleadings  were  pleaded,  the  defend- 
ant bad  rested  wlthont  any  proof  whatever, 
the  Judgment  would  go  for  the  plalntUf,  no 
doubt,  but  It  would  be  for  nominal  damages 
only. 

This  case  is  exactly  in  line  with  BsnifBwiCE 
&  W.  R.  Co  t.  Wiooinb,  and  by  the  same  meth- 
od of  reasoning,  although  one  Is  an  action  for 
personal  Injuries  and  the  other  tor  ordinary 
negligence. 

The  remarks  snbJoltied  to  MprOj  T.  e,  2, 
(a),  are  applicable  here. 

See  Dille  v.  Lovell.  87  CHilo  Bt.  415,  Mpra, 
III.  a,  2. 

(a)  Otter  oases. 

In  an  action  fior  a  breach  of  promise  of  mar- 
riage there  was  no  plea  of  the  general  Issue; 

but  a  special  plea  to  the  effect  that,  after  Uie 
promise,  the  plaintiff  had  conducted  her- 
self In  a  lewd,  unchaste,  and  immodest  man- 
ner, and  had  been  goiity  of  Indecent  and  im- 
modest conduct,  etc.  The  trial  Jndge,  after 
consulting  with  Lord  Ablnger,  C  B.,  decided 
that  the  plaintiff  was  entitled  to- begin.  Har- 
rison V.  Gould,  7  Car.  ft  P.  680. 

This  is  the  case  alluded  to  by  Lord  Den- 
man  in  Mercer  v.  Whall,  in  bis  argument  that; 
In  an  action  on  contract,  where  the  confeeslon 
and  avoidance  state  the  same  facts  as  would  ba 
alleged  as  a  Justification  In  an  action  for  def- 
amation, there  Is  the  same  reason  why  the 
right  to  begin  should  be  awarded  to  the  plain- 
tiff as  obtains  under  a  defease  JostUylng  ft  li- 
bel or  slander.    See  tupra.  III.  b. 

But  In  a  note  to  Aston  v.  Perkes,  9  Car.  ft 
P.  231,  several  authorities  are  given  to  the  ef- 
fect that  breach  of  promise  is  a  personal  in- 
Jury,  and  therefore  from  Its  very  nature  would 
come  under  the  mie  In  Carter  t.  lones.  See 
supra.  III.  b. 

But  in  an  action  for  a  breach  of  promise  of 
marriage  the  defendant  pleaded  that,  before 
any  breach  of  the  promise,  the  parties  by  agree* 
meat  nnitnally  ezonwated  eadi  the  other  front 
the  performance  of  the  contract  of  marriage^ 
and  on  these  pleadings  It  was  held  that  the 
defendant  should  begin.  Stanton  t.  Paton,  1 
Car.  ft  K.  148. 

Id  an  aeUon  of  debt  for  carrying  the  plalor 

Digitized  by  Google 


IfiOl. 


Dbusswice  &  W.  R.  Go.  t.  Wiqqihs. 


S8» 


tiff  to  prlBUi  within  twenty-four  bours  after 
ber  urest  on  mesne  procegs,  tbe  plea  was  Uiat 
■lie  was  carried  to  prison  at  liw  own  reaaeat 
after  being  offered  to  be  taken  to  a  conTenlent 
hoaie.  Tbe  replication  was  that  the  plaintiff 
did  not  consent  and  agree.  It  was  held  that 
the  defendant  should  begin,  as  the  plaintiff 
did  not  go  for  onliQuidated  damages.  Silk  t. 
Humphrey,  7  Car.  ft  P.  14.  It  would  seem 
that  ordinarily  this  would  be  a  eaae  wbere  the 
damages  were  unliquidated,  and  It  nowbere  ap- 
pears why  tbey  were  not 

In  an  action  of  trespass  for  destroying  a 
dam,  the  plea  was  that  the  dam  obstructed 
and  hindered  the  water  from  coming  to  the  de- 
fendant's mill  where  It  bad  nm  and  flowed  pre- 
▼lonaly  wltbont  obstroetlon.  and  of  right  sbonld. 
The  plaintiff's  couDsel  claimed  the  right  to  be- 
gin, whereupon  the  chief  Justice  asked  blm 
whether  he  would  pledge  himself  to  go  for  a 
substantial  damage,  and  upon  his  declining  to 
do  so  allowed  the  counsel  for  the  defendant 
to  begin.  Chapman  t.  Itawson,  8  Q.  B.  678, 
15  U  J.  Q.  B.  N.  B.  225,  10  Jur.  287. 

In  an  action  for  goods  sold,  brought  against 
the  one  to  whom  they  were  sold  and  his  wife 
and  motber-in-law,  upon  the  ground  that  they 
were  silent  partners  with  the  purchaser,  or.  If, 
sot,  that  they  conspired  with  him  to  defraud 
the  plaintiff's  In  the  purehase  of  the  goods ;  In 
which  writs  of  attachment  were  issued  and 
levied  opon  the  stock  of  goods  which  had  been 
held  by  the  purchaser  in  trade,  and  also  upon 
the  lot  and  store* bnlldlngs  used  In  abdi  trade; 
and  It  appeared  that,  previous  to  the  levy,  tbe 
purchaser  bad  conveyed  the  stock  to  his 
mother-in-law,  and  tbe  lot  and  store  building 
to  his  wife,  and  the  mother-in-law  had  conveyed 
the  stock  to  the  wife  in  exchange  for  the  lot  and 
store  buildings,  and  tbe  motber-ln-law  and  wife 
denied  all  liability  for  the  goods  purchased  and 
claimed  damages  for  tbe  wrongful  Issuance  and 
levy  of  the  attachment;  and  the  principal  de- 
fendant made  default,  and  plaintiffs  failed  to 
offer  evidence  tending  to  show  the  alleged  lia- 
bility of  tbe  other  two  defendants, — such  de- 
fewbuits  had  tbe  ri^t  to  open  and  close,  as 
there  was  nothing  to  try  bat  tbe  question  of 
damages.  Whitney  v.  Brownewell,  Tl  Iowa. 
261,  82  N.  W.  285. 

See  Iowa  Code,  tupra.  III.  a,  2. 

In  an  action  for  the  conversion  of  a  cow, 
the  plaintiff  Is  entitled  to  the  opening  and 
closing,  If  tbe  defendant  denies  the  value  of 
tbe  cow  and  the  conversion,  aud  admits  no  al- 
legation of  the  plaintiff  except  the  pouessloo. 
Jobnaon     Nelson  (Neb.)  91  N.  W.  626. 

In  an  action  upon  a  marine  policy  of  In- 
surance, where  the  declaration  stated  tbat  tbe 
■hip  was  seaworthy,  and  there  were  several 
■IBrmative  pleas,  among  which  was  one  that  tbe 
ship  was  unseaworthy,  and  it  appeared  that  the 
damages  were  unliquidated.  It  was,  for  this 
last  reason,  held  that  the  plaintiff  should  be- 
gin.  Foley  V.  Tabor,  2  Post,  k  F.  608. 

In  Hog^ett  T.  Bzley,  9  Car.  ft  P.  824,  2 
Moody  ft  R.  251,  the  declaration  was  on  a 
charter  party,  by  which  the  defendant  under- 
took to  provide  a  cargo  of  com.  In  a  ship,  and 
the  special  plea  was  to  the  effect  ttiat,  after 
the  making  of  the  charter  party,  and  before 
any  breach  of  tbe  contract.  It  was  agreed  be- 
tween the  parties  that  a  cargo  of  cotton  sbonld 
be  substituted  for  tbe  cargo  of  com.  and  tbat 
It  was  so  substituted,  etc.  Both  parties  claim- 
ing the  right,  the  court  said :  "I  wish  there 
was  some  rule  which  waa  Imperative,  and  ex- 
cluded all  discretion  on  the  subject.  Bat  there 
Is  not,  and  It  must  be  left  to  tbe  Judge  to  de- 
cide, in  each  particular  case,  whether  a  sub- 
stantial question  Is  the  assessment  of  damages, 
and  If  It  Is.  the  plaintiff  ought  to  begin.  And 
I  think  In  this  cue  tiiat  he  ought  to  beglD." 
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VL  Xffeot  of  r9lv  to  restore  right  to  pUiMlff. 

In  the  process  of  making  up  the  lasnes  in 
an  action  or  proceeding  It  not  infrequently 
occurs  that  the  defendant  In  terms  admits  the 
averments  of  tbe  declaration,  petition,  or  com- 
plaint, or,  by  not  denying  them,  impliedly  does 
so,  then  alleges  affirmative  matter  as  defense, 
which  would,  bot  for  the  reply,  shift  tbe  bur- 
den of  proof  and  right  to  open  and  close  to  the 
defendant;  that  tbe  plaintiff  In  the  reply  does 
not  deny  the  affirmative  allegations  of  the  de- 
fendant, but,  either  expressly  or  Impliedly,  ad- 
mits them,  and  alleges  affirmative  matter  In 
avoidance  of  defendant's  averments.  And  In 
■neb  case  the  burden  and  right  which  would 
otberwiae  have  shifted  to  the  defendant,  are, 
by  effect  of  the  reply,  said  to  be  restored  to,  or 
remain  with,  the  plaintiff. 

Where  the  defoidaQt  pleaded  the  atatute  of 
limitations,  and  the  plaintiff  replied  ttiat  tbe 
defendant  was  beyond  the  limits  of  the  state, 
and  that  the  action  was  brought  within  the 
period  of  limitation  after  his  return  to  the 
state,  the  plaintiff  was  entitled  to  the  opening 
and  conclusion,  as  the  replication  set  up  new 
matter  in  avoidance  of  the  bar  of  tbe  statute. 
Thornton  v.  West  Feliciana  R.  Co.  29  Hiss. 
148. 

In  an  action  of  replevin,  where  tbe  plea  set 
up  the  defense  that  the  property  was  taken 
and  detained  under  a  chattel  mortgage  made  by 
plaintiffs  to  one  of  the  defendants,  and  the  rep- 
lication averred  tbat  the  execution  of  the  mort- 
gage was  procured  hy  fraud,  the  onus  was  upon 
tbe  ptalntUEs,  and  they  had  the  right  to  open 
and  close.  Eidwards  v.  HosbinK  81  IlL  App. 
223. 

In  a  suit  upon  a  note,  with  an  answer  setting 
up  particular  facts  tending  to  show  a  failure 
of  consideration,  reply,  avoiding  some  of  those 
facts  by  new  matter  and*  denying  the  existence 
of  others,  the  circuit  court  gave  the  opening 
and  close  upon  the  trial  to  the  plaintiff.  It 
was  held  tbat  this  was  right,  that  tbe  new  mat- 
ter In  avoidance  of  the  answer  gave  tbe  plain- 
tiff the  afflrmatlve.  French  t.  Howard,  10  Ind. 
389. 

And  in  an  action  for  money  paid  to  the  de- 
fendant's use,  where  the  first  paragraph  of  the 
answer  waa  set-off,  to  which  there  waa  a  reply 
of  payment,  and  the  second  paragraph  waa 
that  the  money  sued  for  was  paid  as  part  of 
the  price  of  property  sold  by  defendant  to  plain- 
tiff, the  reply  to  which  was  a  general  denial, 
the  plaintiff  was  entitied  to  open  and  eloae 
the  case,  being  the  party  on  whom  rested  the 
burden  of  the  iaracs.  Kent  t.  White,  27  Ind. 
890. 

And  80,  when  the  answers  filed  all  allege 

afllnnatlve  matter,  and  admit  u  much  of  the 
complaint  as  relieves  the  plaintiff  from  making 
any  proof  to  entltie  him  to  recover,  the  burden 
shifts  to  defendant,  and  he  has  the  open  and 
close,  unless  the  plaintiff,  1^  reply  admits  the 
defense  pleaded  and  avoids  It  Iv  afllnnaUve 
matter,  when  the  burden  would  again  shift  to 
the  plaintiff  to  prove  the  matter  In  avoidance 
set  up  In  the  reply.  McCloskey  v.  Davis,  8 
Ind.  App.  190,  86  N.  B.  187. 

While  these  three  decisions  are  In  accordance 
with  the  common-law  rnle^  It  Is  not  easy  to 
reconcile  them  with  the  cases  In  Indiana  Imme- 
diately following. 

But  where.  In  an  action  upon  a  note,  the 
defendant  interposed  no  general  denial  to  the 
complaint,  bat  answered  by  way  of  set-off,  tbe 
defendant  was  ratified  to  open  and  close  ths 
argument  on  the  trial,  as  the  fact  that  the 
plaintiff.  In  addition  to  a  denial  replied  afllrm- 
atively  to  tbe  defendant's  answer  setting  np 
new  matter,  did  not  change  the  rule,  because, 
until  the  defendant  bad  proved  his  set-off,  the 
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Ulalntlir  could  Dot  be  required  to  prove  any- 
thing.   Bowen  v.  Speam,  20  Ind.  146. 

And  where  no  laaae  la  formed  on  tbe  com- 
plaint, and  tbe  onlr  Issue  la  upon  a  counter- 
■claim  filed  by  the  defendant,  and  the  reply 
thereto  la  In  three  paragraphs,  of  which  tbe 
flrst  Is  a  general  denial,  the  defendant  has  the 
burden  of  proof,  and  tbe  rlcbt  to  open  and 
■clone.  B rower  t.  Nelll%  16  Ind.  App.  188,  44 
H.  B.  989.  There  Is  no  atatsment  as  to  the 
natnre  of  tbe  other  two  paragraiAs,  bat  It 
Is  a  natural  Inference  that  they  contained  mat- 
ter In  avoidance. 

See  Btatate  of  Indiana  on  this  raUeet;  bu- 
pro,  HI.  a.  2. 

In  an  action  against  en  insurance  company, 
where  the  answer  of  the  defendant  admitted  the 
losB,  and  set  up  certain  acts  of  plaintiff  In  vio- 
lation of  the  terms  of  tbe  policy  whereby  It 
became  forfeited,  which  Imposed  upon  defend- 
ant the  burden  of  proof  with  the  consequent 
right  of  opening  and  dosing  at  the  trial,  but 
>the  plaintiff  Hied  an  admission  of  the  facta 
■stated  In  the  answer,  and  gave  notice  that 
-evidence  In  avoidance  of  the  admitted  defenses 
would  be  relied  on,  the  plaloUlt  had  the  burden 
■of  proof  and  the  rf^t  to  open  and  close.  Vlela 
V.  Oermanla  Ins.  Co.  26  Iowa,  10.  96  Am. 
Dec.  83. 

In  an  action  upon  a  life  Insurance  policy  the 
•defense  was  that  the  applicant  bad  made  a 
false  statement  In  his  application  for  the  In- 
surance,— a  misrepresentation  In  respect  to  his 
occupation,  which,  by  the  conditions  of  the 
-contract,  would  avoid  the  policy.  To  this  was 
■replied  that  tbe  applicant  stated  tbe  exact 
truth  as  to  bis  occupation,  but  that  the  de- 
■fendant's  agents  wrote  the  answer  In  the  ap- 
plication differently  and  in  such  manner  that 
the  company  would  accept  It.  In  deciding  the 
gneatlon  as  to  which  party  upon  the  Issue  thua 
presented  would  be  entitled  to  open  and  close, 
the  court  said :  "As,  by  the  issue  of  fact 
presented  In  the  instruction,  the  verdict  of  the 
Jury  was  made  to  depend  upon  tbe  sufficiency 
-of  the  plea  in  avoidance  of  forfeiture  of  tbe 
IMlIcy,  the  onus  was  upon  the  plaintiff  In  the 
action,  and  It  was  error  to  deny  to  blm  the 
right  of  concluding  the  argument."  Wright 
V.  Northwestern  Mut  L.  Ina  Co.  91  Ky.  208, 
15  8.  W.  242. 

The  burden  of  proof  and  rtght  to  open  and 
close  ara  with  tbe  plaintiff  in  an  action  on  a 
promiasory  note  agalnat  sureties  who  all^ 
as  a  defense  an  agreement  between  the  plain- 
tiff and  the  principal  to  extend  to  the  latter 
the  time  of  payment  without  knowledge  of  tiie 
defendants,  where  tbe  plaintiff  by  reply  alleges 
that  the  aiirreement  was  signed  throng  a  mis- 
take as  to  Its  nature,  he  not  being  able  to  read 
It,  and  tbe  principal  stating  to  him  that  It  was 
A  receipt  for  a  payment  on  the  note.  3tepp  t. 
Hatcher,  23  Ky.  L.  Bep.  2441,  67  8.  W.  819. 

A  rule  of  the  court  of  common  pleas  in 
Masaacbusetts  provided  "that  the  party  holding 
the  afflrmattve  shall  open  and  close."  It  was 
held  that,  under  this  rule,  when  the  defendant 
In  his  specification  of  defense  relies  on  a  dls< 
charge  under  the  Insolvent  law,  and  the  plain- 
tiff admits  the  diacharge,  but  denies  its  valid- 
ity, on  the  ground  of  fraud  committed  by  tbe 
defendant,  the  plaintiff  has  the  right  to  open 
and  close.    Robinson  v.  Hitchcock,  8  Met.  64. 

In  an  action  tor  money  bad  and  received  the 
defense  was  that  tbe  money  was  received  upon 
a  contract  between  the  parties  by  which  the 
plaintiff  agreed  to  purchase  the  itock  of  the 
defendant,  and  paid  the  money  as  so  much  of 
the  purchase  money  under  such  contract,  and 
that  the  defendant  did  and  performed  all  bis 
part  of  the  contract,  and  was  ready  to  fulfil 
and  by  reason  of  the  plaintiff's  failure  to  ful- 
fil be  had  suffered  damage.  The  defendant 
'«!  L.  R.  A. 


complained  that  he  was  entitled  to  open  and 
close  on  tbe  trial  of  the  cauae.  In  this,  how- 
ever, It  was  held  that  he  was  mistaken,  as  it 
was  necessary  for  the  plaintiff  below  to  offer 
proof  to  sustain  bis  action ;  and  that  the  rule 
Is  that,  if  anything  remains  for  tbe  plaintiff 
to  prove  affirmatively,  be  la  entitled  to  open 
and  close.  Miser  v.  Bristol,  80  Neb.  188,  46 
N.  W.  203.  (For  cases  under  this  rale,  aee 
aupra,  II.)  The  only  statement  in  the  report 
in  regard  to  a  reply  is,  "Tbe  reply  need  not  be 
noticed."  The  evidence  tended  to  show  tbat 
the  defendant  had  obtained  the  money  as  a 
part  payment  upon  the  stock  mentioned  in  bis 
answer  by  misrepresenting  to  the  plaintiff  the 
value  of  tbe  stock ;  and  It  would  seem  that  the 
only  rational  ground  for  tbe  decision  that  "It 
was  necessary  for  the  plaintiff  below  to  offer 
proof  to  sustain  his  action,"  Is  tbat  the  alle- 
gation In  bis  reply  and  the  proof  under  It,  of 
such  misrepresentation,  was  matter  in  avoid- 
ance of  the  defendant's  affirmative  defense, 
which  bad  the  effect  to  restore  tbe  right  to 
open  and  close  to  tbe  plaintiff. 

In  an  action  of  trover  by  the  assignees  of  a 
bankrupt  against  a  sheriff  for  goods,  where 
the  plea  was  that  the  sheriff  setaed  and  lold 
the  gooda  oh  a  writ  of  fi.  te.  against  the  bank- 
rupt, to  which  no  docket  bad  been  struck 
against  the  latter,  neither  bad  tbe  sheriff  no- 
tice of  any  act  of  bankruptcy;  and  the  repli- 
cation was  that  tbe  Judgment  was  obtained 
against  the  bankrupt  by  cognovit  in  an  action 
commenced  by  collusion,  and  that  a  flat  issued 
within  two  months  aftw  tbe  ■elsnre,  and  a  re- 
joinder that  the  action  was  commenced  ad- 
versely,— tbe  plaintiff  on  these  pleadings  should 
begin.    Scott  v.  L,ewls,  7  Car.  A  P.  347. 

In  an  action  upon  promlasory  notes  by  In- 
doraees  agalnat  tbe  defendant  aa  maker,  where 
the  first  plea  was  payment  to  the  payee  to  a 
certain  amount,  and  as  to  the  residue  payment 
Into  court,  and  that  the  plaintiffs  had  not  sua- 
tained  damages  to  a  greater  extent  than  the 
amount  paid,  with  a  replication  to  the  first 
plea  ttiat  tbe  notes  were  Indorsed  before  the 
paymmt,  and  to  tbe  second,  that  the  plain- 
tiffs had  sustained  damages  to  a  greater 
amount  than  the  sum  paid  Into  court,  the 
plaintiffs  were  entitled  to  begin.  Crlpps  v. 
Wells,  Car.  &  M.  489. 

In  an  action  of  replevin  for  certain  cattle 
alleged  to  have  been  Illegally  taken  and  Im- 
pounded by  the  defendant,  where  the  latto* 
avowed  tbe  taking  to  have  been  while  the  cat- 
tle were  feeding  In  his  Iota,  and  he  Imponnded 
them  as  he  might,  and  concluded  by  praying 
Judgment  tor  his  damages;  and  the  plaintiff 
replied  tbat  tbe  soli  and  freehold  were  in  an- 
other by  whose  permission  the  cattle  were  In 
the  close,  and  not  In  tbe  defendants,  and  ten- 
dered an  Issue  to  tbe  country,  which  was  Joined 
by  the  defendant, — the  question  was  upon  tbe 
Boll  and  freehold  of  the  person  In  whom  It  was 
alleged  by  tbe  plaintiff  to  be,  and  the  affirm- 
ative of  the  question  was  with  tbe  plaintiff,  as 
he  had  tendered  the  issue,  and  was  bound  to 
make  It  out,  and  thus  had  the  right  to  open 
and  close  the  cas&  Tboraton  t.  Kenneth  22 
N.  H.  161. 

In  on  action  of  trespaaa  for  cutting  tree*, 
the  defendant  pleaded  Zlbemiit  teitementm,* 
and  the  plaintiff  replied  Hberum  fettemeiitim 
suuM  abtque  hoe,  etc.  A  preliminary  qoestltHi 
arising  as  to  who  should  open  Ibe  case,  It  waa 
decided  by  the  court,  after  argument,  that  the 
proof  of  the  Issue  lay  upon  the  defehdant,  and 
that  be,  therefore,  should  begin.  Leech  v.  Ar- 
mltage,  2  Dall.  126,  1  L.  ed.  316.  The  court 
was  composed  of  the  chief  Justice  and  another 
Judge,  and  tbe  chief  Justice  added  that  In  all 
cases  tbe  party  flrst  In  tbe  affirmative  ought 
regularly  to  open. 
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Where  the  defense  to  an  actloa  on  promli- 
aory  notes  waa,  flret,  that  the  plaintiff  wai  not 
the  real  party  lo  interest,  and,  second,  that 
the  aaslsrnment  to  him  was  without  considera- 
tion and  made  to  aTold  the  oeorj  laws;  and 
that  the  noteB  were  given  for  osurloiifl  Inter- 
est, etc.,  and  the  reply  alleged  ttiat  the  plaln- 
ttlE  purchased  the  notes  In  good  fafth  wlthont 
notice  of  any  of  the  alleged  defenses,  and  that 
prior  to  the  purchase  the  defendant  stated  to 
her,  at  different  times,  that  the  notea  were  all 
right,  woDld  be  paid  when  doe,  and,  relying 
upon  such  statements,  she  purchased  the  notes, 
— the  defendants  were  entitled  to  the  opening 
and  closing ;  and  the  fact  that  the  burden  was 
on  the  plaintiff  to  eatabUirii  the  estoppel  plead- 
od  did  not  alter  the  case,  aa  ahe  could  not  prop- 
erly have  offered  evidence  until  the  d^lend- 
anta  had  made  a  prima  fade  cut.  Beekel  t. 
Norman,  78  Iowa.  264,  43  N.  W.  190. 

See  Iowa  Code,  *w|)ra.  III.  a,  2. 

In  Bonnell  v.  Jacobs,  36  Wis.  69,  .the  reply 
to  Uie  connterclaim  was,  'first,  a  general  de- 
nial, and,  aeeond.  that  the  contract  of  warranty 
was  afterwards  varied,  waived,  or  modified, 
and  a  new  and  different  contract,  set  out  In 
the  reply,  made  by  the  parties.  The  court 
held  that  the  right  of  the  defendant  to  open 
and  close  was  not  affected  by  the  fact  that  an- 
oVbvt  issae  was  made  by  the  reply. 

TbaM  last  three  decisions  would  appear  to 
be  out  of  dw  general  line. 

VII.  Conditional  admttaion. 

In  an  action  of  ejectment  where  each  party 
claimed  aa  heir  at  law,  and  the  real  question 
was  as  to  the  legitimacy  of  the  defendant,  who 
was  clearly  heir  If  legitimate.  It  was  held  that 
the  question  was  whether  the  lessor  of  the 
plaintiff  was  the  heir  at  law,  and  a  proposi- 
tion hy  the  defendant  to  admit  that,  unless 
the  defendant  were  legitimate,  the  lessor  of 
the  plaintiff  was  the  heir  at  law,  was  Insuffi- 
cient to  give  him  the  right  of  beginning,  which 
was  held  to  lie  with  the  lessor  of  the  plain- 
tiff. r>oe  c»  dem.  Warren  v.  Bray,  Moody  & 
M.  166. 

And  In  ejectment  by  the  heir  at  law  the  de- 
fendant Is  not  entitled  to  begin  by  admitting 
the  heirship  and  seisin  of  the  ancestor,  on- 
less  defeated  by  a  conveyance  made  by  the  an- 
cestor under  wbich  the  defendant  claims.  To 
entitle  the  defendant  to  begin,  the  plalntllTa 
Thole  prima  facie  case  most  be  admitted.  Doe 
«e  dem.  Tucker  v.  Tucker,  Hoody  ft  U.  536. 

But  In  an  action  of  ejectment  brought  to  re- 
cover property  which  descended  from  a  tes- 
tator. It  appeared  that,  after  his  death,  his 
hetrese  at  law  took  possession  of  the  property. 
And  had  since  died  leaving  a  will  devising  her 
real  property.  There  were  demises  In  the  dec- 
laration from  the  heir  at  law  of  the  testator 
and  bis  heiress  at  law,  and  also  from  the  devi- 
sees of  the  heiress  at  law  of  the  testator.  The 
•defendant  claimed  ander  a  will  of  the  testator. 
Defendant  claimed  the  right  to  begin,  and  said 
he  admitted  that  the  testator  died  seised,  and 
his  heiress  was  such,  and  had  poaseaaion  of  the 
property  from  the  time  of  his  death.  That  the 
plaintiff  was  heir  at  law  of  the  two,  and  that 
the  plaintiff  was  entitled  to  the  property  unless 
defendant  proved  the  will  of  the  testator.  It 
was  held  that  it  was  the  duty  of  a  Judge  In 
cases  of  this  sort  to  decide  the  right  to  begin, 
as  far  as  can  be,  on  some  certain  principles; 
and  that  on  principle  the  defendant  admitted 
«nou^  to  entitle  him  to  begin.  Doe  em  dem. 
Wollaston  T.  Barnes,  1  Uoodj  *  B.  386. 

Till.  In  egvUg  actiona. 

The  15th  rale  In  eqaltr,  in  Georgia,  declares 
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that,  when  the  parties  go  to  the  Jury  on  the 
bill  and  answer  alone  the  complainant  shall 
have  the  conclusion.  It  was  held  In  Fall  v. 
Simmons,  0  Oa.  265,  that  a  hearing  in  chan- 
cery practice  on  the  bill  and  answer  baa  a 
deOnlte  legal  meaning;  that  it  is,  when  the 
complainant  flies  no  replication  to  the  answer, 
as  in  that  case  the  complainant  takes  the  risk 
of  recovering  upon  his  allegations  and  Uie  de- 
fendant's answer;  all  the  statements  In  Oie 
answer  being  taken  as  true,  whether  respon- 
sive to  the  bill  or  not.  In  this  ease  there  was 
a  general  replication  filed  to  the  answer,  and 
the  complainant  opened  the  case  hy  reading 
bis  bill,  and  the  answer  of  the  defendant  stated 
that  be  wonld  use,  also,  before  the  Jury  the 
record  of  the  court  of  ordinary  attached  to  the 
answer  as  an  ezblMt  The  defendant  making 
no  objection,  the  complainant  closed,  and  the 
defendant  introduced  no  evidence  and  claimed 
the  right  to  conclude  the  argameat  to  the 
Jury,  which  motion  the  court  overrale&  It 
was  held  that  tbls  was  error. 

Where  the  defendant  to  a  bill  in  eqaity  intmn 
dnced  no  evidence  he  is  entitled  to  open  and 
conclude  the  argument  to  the  jury.  Cade  v. 
Hatcher,  ~2  Ga.  369.  This  Is  presumably  upon 
the  theory  that  when  he  introduces  no  evidence 
he  admits  the  complainant's  case. 

The  general  creditors  of  an  insolvent  mer- 
cantile  firm  having  filed  against  it  an  equitable 
petition  under  the  Insolvent  traders'  act,  by 
virtue  of  which  a  receiver  was  appointed  and 
the  assets  of  the  firm  converted  into  cash ; 
end  a  mortgage  creditor  of  the  firm  having 
tiled  an  intervention  praying  the  equitable  fore- 
closure of  the  mortgage  and  its  eatisfactloD  out 
of  the  fund  In  the  receiver's  hands ;  after  which, 
by  an  amendment  to  the  original  petition,  this 
mortgage  was  attacked  as  being  fraudulent  and 
void, — in  the  trial  of  the  issue  thus  made  as 
to  th«  validly  of  the  mortgage  there  was  no 
error  in  allowing  the  original  parties  plaintiff 
to  open  and  conclude.  Fidelity  Bkg.  &  Trust 
Co.  V.  Kangara  Valley  Tea  Co.  96  Ga.  172, 
22  S.  R.  CO.  In  this  case  the  Intervener  was 
attempting  to  foreclose  his  mortgage  upon  the 
fund,  and  the  plalntm  defended  ^ahist  that 
by  not  denying  the  mortgage,  but  setting  up  In 
their  amended  petition  an  affirmative  averment 
of  fraud.  This  was  practically, an  admission 
of  the  exfecotlon  of  the  mortgage,  and  that  it 
would  be  a  valid  lien  upon  the  fund  but  for 
their  allegations  of  fraud. 

In  PuBoy  V.  Wrii^t,  81  Pa.  887.  It  Is  said 
that  there  is  no  difference  In  respect  to  the 
burden  of  proof  In  proceedings  at  law  or  In 
equity ;  that  In  both  the  party  maintaining  the 
affirmative  of  the  issue  has  such  burden  cast 
upon  him.  This  was  an  equity  action  in  which 
the  plaintiff  set  up  a  contract  witti  the  de- 
fendants, by  which  permission  was  given  to 
construct  a  road  In  dispute,  and  In  which  it 
was  averred  that  the  defendants  undertook  to 
do  certain  things  which  they  did  not  do,  and 
for  a  violation  of  which  contract  a  bill  was 
brought  The  defendants  admitted  the  con- 
tract for  permission  to  constract  a  road,  but 
denied  the  conditions  and  stipulations  alleged 
by  plaintiff,  nonperformance  of  which  consti- 
tuted their  ground  of  complaint  The  burden 
was  held  to  be  upon  the  plaintiffs,  and  they 
were  bound  to  prove  their  case. 

IX.  On  writ  of  arror  and  appeal  and  isMie  of 
lair. 

In  Ardeu  v.  Tucker,  1  Moody  &  R.  191,  the 
defendant  opened  for  a  nonsuit,  and  then  called 
witnesses  to  establish  the  facts.  Counsel  for 
the  plaintiff  thereupon  replied,  contending  that 
the  plaintiff  was  entitled  to  a  verdict,  and, 
upon  defendant's  counsel  rising  to  answer  his 
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argnmcBts,  Insisted  that  be  was  entitled  to  the 
last  word,  and  that,  as  he  had  called  no  evi- 
dence la  reply,  the  defendant's  coansel  coald 
not  be  again  heard.  The  court  ruled  that,  the 
defendant  having  raised  the  objection,  which 
was  one  of  law,  and  the  plaintiff  having  an> 
awered  that  objection,  the  defendant's  counsel 
was  entitled  to  be  heard  upon  the  matter  of 
law. 

If  the  plaintiff  In  a  writ  of  error,  to  reverse 
an  outlawry,  has  assigned  as  error  that  he  was 
beyond  the  sea  when  the  exigent  was  awarded ; 
and  the  defendant  in  error  pleaded  that  "be 
left  the  realm,  of  his  fraud  and  covin,  and  to 
defeat  htm  of  his  just  debt,  and  for  the  pur- 
pose of  avoiding  the  outlawry ;"  and  on  this 
plea  lasoe  Is  taken,— at  the  trial  the  defendant 
In  error  begins.  Bryan  v.  Wngstaff,  2  Car. 
*  P.  120,  8  Dowl.  *  B.  208,  6  Barn.  &  C.  814. 
Byan  A  M.  329. 

In  a  note  to  King  t.  Church  Trustees  of  St. 
Pftneras,  8  Ad.  A  Bl.  S36,  It  is  stated  tbat,  aft- 
er making  objections  to  the  mandamus,  the 
counsel  for  the  defendant  claimed  to  begin,  in- 
asmuch as  he  had  objected  to  the  form  of  the 
mandamus,  but  Lord  Denmau,  Ch.  J.,  said  that. 
If  tbat  reason  were  allowed,  everyone  who  sup- 
ported a  return  would  take  an  oUrctlon  to 
the  mandamus. 

Upon  a  demurrer  to  an  InfOrmadon  lo  the 
nature  of  a  writ  of  quo  warranto  the  party 
Interposing  the  demorrer  has  the  right  to  be- 
gin and  conclude  the  argumoit  upon  It  White 
T.  Clements,  89  Oa.  282. 

It  Is  tlie  uniform  practice  la  the  mpreme 
conrt  of  South  Carolina,  where  both  plalnttf 
and  dtfendant  appeal,  to  allow  the  plaintiff  to 
open  and  reply.  Shand  v.  Central  Nat  Bank, 
83  8.  C.  463.  11  &  B.  880. 

X.  7i»  orfmlnal  aoMon. 

The  general  rule  In  most  of  the  states  In 
criminal  trials  is  believed  to  be  tbat  the  proa- 
ecutton  nnder  all  clrcamstanceB  has  the  bur- 
den of  proof  and  right  to  open  and  close.  But 
In  some  Jurisdictions  an  exception  would  seem 
to  be  made  In  those  cases  where  the  defendant 
Introduces  no  evidence.  .  The  following  cases 
Illustrate  when  tbls  will  or  will  not  be  done. 
Where  It  Is  permitted,  It  of  course,  must  be 
for  the  reason  tbat  by  not  Introduclnjt  any  evi- 
dence the  defendant  admits  the  ease  aa  made 
by  the  prosecution. 

By  the  statute  of  Florida  (Pampb.  Laws 
1852-8,  p.  118),  it  Is  provided  tbat  "in  all  cases 
wherein  the  defendant  upon  bis  trial  Intro- 
duces no  testimony,  be  shall,  by  blmaelf  or  coun- 
Hl,  be  entitled  to  the  concluding  argument  be- 
fore the  Jury,  as  is  now  the  practice  In  the 
trial  of  civil  cases."  It  was  held  that  the 
statute  was  Intended  to  secure  to  the  defend- 
ant the  right  to  conclude  In  criminal  cases, 
where  be  Introduces  no  testimony ;  and  that  the 
requisition  Is  mandatory.  HefEron  v.  State,  8 
Fla.  73. 

The  Introduction  of  testimony  by  a  de- 
fendant in  a  criminal  trial  to  discredit  a  wit- 
ness for  the  state  Is  an  Introduction  of  evi- 
dence on  his  [Mkrt  under  the  provision  of  I 
1029  of  the  Penal  Code  of  Georgia  (1896), 
tbat  "after  the  testimony  Is  closed  on  both 
sides,  the  state's  counsel  shall  open  and  con- 
clude the  argument  to  the  'Jury,  eicept  that  if 
the  defendant  shall  introduce  no  testimony,  his 
counsel  shall  open  and  conclude  after  the  t^ 
tlmony  on  the  part  of  the  state  la  closed;" 
which  win  preclude  him  from  the  right  to  open 
and  close.  Hargrove  T.  State  (Oa.)  4S  8.  B. 
C8. 

On  a  trial  for  murder  counsel  for  the  ac- 
cused Cled  a  q>eclal  plea  admitting  the  homicide 
with  which  he  was  charged,  but  denying  his 
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responslbtlity  under  the  law  because  of  his  al- 
leged Insanity  at  the  time  the  deed  was  com- 
mitted, aud  thereupon  claimed  the  rl^t  t» 
open  and  conclude  the  evidence  and  the  argu- 
ment. The  court  struck  tbe  plea,  and  refused 
to  allow  this  privilege.  It  was  held  that  botlt 
these  rulings  were  correct  Carr  t.  8tat%  98 
Ga.  284,  22  8.  E.  570. 

In  a  criminal  prosecution  for  libel  the  de- 
fendant cftlled  no  witnesses,  and  counsel  for 
plalntlfC  offering  to  reply,  Lord  Kenyon  heltf 
that  though  the  attorney  general  might  be 
entitled  in  such  a  case  to  reply.  It  was  a  priv- 
ilege he  thought  no  other  counsel  for  the  proa- 
ecution  ought  to  have.  Bex  v.  Abingdon,  1 
Bap.  226,  Peake,  N.  P.  Cas.  pt  1,  p.  236. 

Under  tbe  3d  role  of  practice  In  North  Caro- 
lina, providing  tbat  In  all  cases,  either  drll 
or  criminal,  when  no  evidence  Is  Introduced  by 
the  defendant,  tbe  right  of  reply  and  conclu- 
sion shall  belong  to  bis  counsel,  where  tw» 
were  Indicted  and  tried  Jointly  for  assault  antf 
battery,  and  one  Introduced  evidence  and  the- 
other  defendant  none,  and  the  latter  then 
claimed  the  right,  under  tbe  rule,  to  open  and* 
close, — it  was  held  tbat  where  one  defendant 
introduces  evidence,  that  gives  the  right  to 
begin  and  conclude  the  argument  to  the  state. 
State  V.  Robinson,  124  N.  C.  801,  32  8.  B. 
404.     See  Bupra,  IV.  e. 

Four  prisoners  were  Indicted  Jointly.  One 
of  them  called  no  wltnesseB.  The  counsel  for 
the  prosecution  proposed  to  reply  on  the  whole 
case  against  all  the  prisoners.  Parke,  B..  aft- 
er conferring  with  Coltman.  J.,  stated  that  0» 
reply  must  be  confined  altogether  to  the  caae 
of  the  prisoners  who  gave  evidence,  although 
he  did  not  wish  to  lay  down  a  general  rule 
tbat  In  no  case  where  several  were  Indicted  to- 
gether would  the  calling  of  witnesses  by  one 
entitle  the  prosecutor  to  reply  against  all,  but 
tbat  In  this  case  the  offenses  were  distinct,  the- 
defendants  who  had  called  witnesses  being  re- 
ceivers, they  might  have  been  indicted  sepa- 
rately from  the  principal.  Beg.  v.  Hayea,  2 
Moody  ft  B.  1G5. 

A  was  charged  with  feloniously  carnally 
knowing  and  abusing  a  ^rl  under  ten.  B  was 
charged  with  being  present  aiding  and  abet- 
ting. A's  counsel  called  no  witnesses.  B,  who- 
bad  no  counsel,  called  a  witness  to  prove  an 
alibi  for  A.  It  was  held  that  this  evidence 
was,  in  effect,  evidence  for  A,  and  that  In  strict- 
ness the  counsel  for  the  prosecution  had  a 
right  to  reply  on  the  whole  case,  but  that  It 
was  tummum  fiu,  and  ought  to  be  ezerclaed 
with  great  forbearance.  Beg.  v.  Jordan,  9  Car. 
£  P.  118. 

In  an  Indictment  against  three  for  murder- 
one  of  the  prisoners  called  wltnenes  whose- 

evldence  did  not  in  any  way  affect  the  other 
two.  It  was  held  that  tbe  prosecuting  counsel 
was  entitled  to  reply  generally  on  the  whole- 
case  as  against  all  tbe  prisoners.  Beg.  v. 
Blackburn,  3  Car.  ft  K.  830. 

A  prisoner  will  be  allowed  to  make  his  0W& 
statement  to  the  Jury,  but  his  counsel  will  not 
be  permitted  afterwards  to  address  the  Jury 
for  him.  Beg.  v.  Taylor,  1  Fost  ft  F.  B3&. 
The  court  stated  that  it  would  not  admit  tha- 
right  of  reply  by  tbe  prosecution,  where'  no 
evidence  was  called  for  the  defense. 

On  tbe  trial  of  an  Indictment  against  three 
for  burglary  no  witnesses  were  called  two. 
but  the  other  called  witnesses  to  prove  an  alibi. 
Counsel  for  the  prosecution  claimed  the  right  to- 
a  general  reply  as  to  all.  Tbe  court  said  to 
tbe  counsel  that  he  had  better  confine  his  re- 
marks to  the  case  of  tbe  prisoner  who  hatf 
called  witnesses.  Beg.  v.  Burton,  2  PMt  ft 
F.  788. 

Upon  the  trial  of  an  Indictment  for  felony 

Digitized  by  Google 


1901. 


Bbttnswiok  &  W.  R.  Co.  t.  Wigqins. 


668 


tb«  attorncr  genenl  Is  entltlfld  to  rqplr»  mn 
thoagb  the  defendant  cnlled  no  witness;  and, 
where  the  aollcltor  general  repreaenta  the  at- 
torney  general  In  condoctlng  a  prosecatlon  for 
the  postofflee,  he  li  entitled  to  the  priTUege. 
Beg.  T.  ToaUer.  10  Oox  a  C  406. 

XL  Oonolutton. 

The  result  of  the  InTestlgatlon  wontd  appear 
to  be  that,  while  there  la  a  difference  of  opin- 
ion among  the  courts  of  the  sereral  Jorlsdlc- 
tlona,  and  sometlmeB  apparently  In  the  same 
Jurisdiction,  as  to  the  application  of  the  gen- 
eral rule,  7et,  except  where  it  has  been  mod- 
ified or  changed  by  arbttrar;  court  role  or 
statnte.  such  general  tnle  exists  as  it  did  In 
the  beginning,  and  la  as  stated  In  tupra,  II. 

That  the  harden  of  proof,  with  Its  Incident 
right  to  open  and  close,  nataran7  and  neces- 
sarily is.  In  the  first  instance,  with  the  plais- 
tUI  or  party  who  Initiates  the  action,  suit,  or 
proceeding,  and  remains  with  sneh  party  so 
Itmg  as  It  coctlnnes  inenmbat  on  blm  to  make 
any  proof  whatever. 

Tlwt,  when  the  defendant,  either  by  an  ad- 
mission In  express  and  absolute  terms,  or  by 
refraining  from  denial  of  plaintiff's  cause  of 
action  and  alleging  afltrmatlve  matter  hi  avoid- 
ance of  It  renders  it  wholly  unnecessary  for  the 
plaintiff  to  give  any  evidence  whatever  to  have 
a  complete  recovery  of  all  that  he  claims, — 
the  harden  and  rlfl^t  are  with  the  defendant. 


That,  when  the  defendant  has  seenred  tiie 

right  to  begin  by  admitting  plaintiff's  cause  of 
action  and  alleging  affirmative  matter  In  avoid- 
ance of  It,  If  the  plaintiff.  In  reply,  does  not 
deny  the  same,  bnt  In  tnm  alleges  new  matter 
avoiding  It,  the  burden  and  right  la  then  said 
to  again  shift,  and  return  to  and  remain  with 
the  plaintiff. 

Courts  differ  as  to  when  and  how  such  admis- 
sion should  be  made.  It  would  look  as  though 
the  weight  of  decision  favors  the  doetrlue  that 
It  most  be  at  the  very  commencement  of  the 
trial  and  from  an  Inspection  of  the  pleadings 
alone.  Bnt  there  Is  a  strong  array  of  judges 
wbo  take  an  opposite  view,  and  In  England, 
particularly,  the  admission  Is  often  made  In 
open  court  during  the  trial,  and  frequently  at 
the  snggeatlon  of  the  Jndge.  And  In  Iowa  (hy 
Code  provision)  the  lii^t  to  conclude  cannot 
be  determined  nntll  after  the  evidence  Is  In. 

Such  admissions,  and  their  effect  and  charac- 
ter, are,  as  has  been  said,  like  many  other 
questions,  dependent  to  a  large  extent  upm  the 
facts  and  circumstances  of  ^e  Individual  case. 

In  those  states  where  the  courts  by  fixed 
rule,  or  the  legislature  by  statute,  have  located 
the  status  of  the  parties  as  to  the  burden  and 
rigbt.  the  decisions  of  the  courts  since  the 
adoption  of  the  rule  or  statute  are  of  little 
value,  as  to  what  Is,  and  the  application  ot,  the 
general  rule, — except  when  the  fonner  prao* 
tlcaliy  afflrms  the  latter. 

P.  H.  T. 
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Jamee  BONTSKON  et  dL,  Pl^fa.  m  Err., 

V. 

PH<ENIX  UGHT  &  FUEL  COMPANY. 
(  Arls.  ) 

nonresident  aliens  mmy  malntnln  tlie 

action,  under  statutes  authorizing  actions 
to  recover  damages  for  Injuries  causing 
death,  for  the  benefit  of  certain  of  the  rela- 
tives of  decedent,  to  be  brought  by  all  the 
partlea  entitled  thereto,  or  by  any  one  or 
more  ot  them  tor  tba  bmellt  ot  alL 

(Harch  20,  1008.) 

EBBOR  to  the  Diabiet  Court  for  Mari- 
copa County  to  review  a  judgmoit  in 
fevor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  all^^  negligent 
killing  of  plaintiff's  child.  Reversed. 
The  focta  are  stated  in  the  opinion. 
Mr.  J.  Zto  B.  Alexander,  for  plaintiffs 
in  error: 

It  would  be  unreasonable  to  suppose  that 
the  leffidature,  in  enaetinv  the  lav  npon 
which  this  action  is  founded  mtended  to  ex- 
clude from  its  benefits  alien  aubjeota  of 
Great  Britain,  a  nation  which  bean  ex- 
tremely friendly  relations  with  our  own 
cotuitry,  and  from  whom  the  very  statute 
upon  which  this  action  is  brought  was  bor- 
rowed. 

Vetaioro  r.  Perkina,  101  Fed.  393 ;  Mulhall 

NOTB. — As  to  right  of  nonresident  alien  to 
maintain  statutory  action  for  death  of  other 
par^,  see  also,  In  this  series,  Malball  v.  Fal- 
lon (Mass.)  64  li.  R.  A.  934,  and  note,  and 
UeMlllan  v.  Spider  Lake  BawmUl  ft  Lumber 
Co.  (Wis.)  60  L.  B.  A.  580. 
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T.  Fallon,  176  Mass.  266,  64  L.  R.  A.  834, 
67  N.  E.  380;  Luke  T.  Oalhoun  County,  62 
Ala.  115;  Avgueta  R.  Co.  v.  Glover,  92  Ga. 
132,  18  S.  E.  413. 

Mr.  O.  F.  Ainawortli,  for  defendant  in 
error  i 

The  plaintiffs  in  error  being  nonresident 
aliens,  they  were  not  intended  to  be  included 
among  those  who  were  entitled  to  the  bene- 
fits of  the  provisions  of  title  36  of  Arizona 
Rev.  Stat.  1887. 

Brannigan  v.  Union  Qold-Min.  Go.  93  Fed. 
164;  Deni  t.  Pennsylvania  R.  Co.  181  Pa. 
525,  37  Atl.  658. 

We  do  not  lee^alato  for  men  out  of  our 
jurisdiction. 

Yelverton  v.  Burton,  26  Pa.  351;  Mc- 
Carthy's Appeal,  68  Pa.  217;  Adam  v.  Bri#- 
iah  d  Foreign  8.  8.  Co.  [18S81  2  Q.  B.  430, 
67  L.  J.  Q.  B.  N.  8.  844. 

KvBt,  Gb.  J.,  deUvered  the  opinion  of  the 

court: 

The  plaintiffs  in  error  brought  an  action 
in  the  district  court  to  recover  damages  fop 
the  death  of  their  son,  caused  by  the  allied 
n^ligence  of  tlie  defendant  company.  The 
compTaint  alleges  that  the  plaintins  are  resi- 
dent of  the  province  of  Ontario,  Dominion 
of  Canada,  and  tliat  the  decedent,  their  son, 
was  of  the  age  of  twenty-five  years  at  the 
time  of  his  death,  and  left  surviving  him  his 
parents,  these  plaintiffs,  but  no  wife  or 
children;  that  no  administrator  hoe  been 
appointed ;  and  that  the  plaintiffs,  being  the 
only  parties  entitled  to  bring  the  action, 
bring  it  jointly  for  tiie  benefit  of  each.  The 
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complaint  also  sets  up  facts  Bhowing  the 
death,  and  alleged  negligence  of  the  defend- 
ant. A  demurrer  to  the  complaint  on  the 
OTOundB  that  tiie  complaint  (toes  not  state 
lacts  safBcient  to  constitute  a  cause  of  ac- 
tion, and  that  the  plaintiffs  have  no  l^al 
capacity  to  sue,  being  nonresident  altena,  ma 
anstained  hy  the  lower  court,  and  jud^nent 
entered  thereon  against  the  plaintiffs,  and 
the  judgment  so  entered  is  now  brought  by 
writ  of  error  to  this  court  for  review. 

The  only  question  brought  to' our  atten- 
tion, and  to  be  decided,  is  whether  the  stat- 
utes of  Arizona  confer  Upon  nonresident 
aliens  the  right  to  institute  and  maintain  an 
action  for  injuries  resulting  in  death  cauaed 
by  wroncfnl  act.  The  statutes  of  the  terri- 
tory applicable,  in  force  at  the  time  this  ac- 
tion was  instituted,  are  found  in  title  36  of 
the  Code  of  1S87: 

"Sec.  2145.  An  action  for  actual  damages 
on  account  of  injuries  causing  the  death  of 
any  person  may  be  brought  in  the  following 
cases:    .    .  . 

"See.  2140.  The  action  shall  be  for  the 
sole  and  exeinsive  benefit  of  the  aurriving 
husband,  wife,  children,  and  parents  of  the 
person  whose  death  shall  have  been  so 
caused.    .    .  . 

"Sec.  SldO.  The  action  may  be  brought 
by  all  the  parties  entitled  thereto,  or  by  any 
one  or  more  of  tbein,  for  the  benefit  of  all." 

It  is  the  established  rule  that  an  action 
against  a  person  for  damans  for  injuries 
causing  death  cannot  be  maintained  at  com- 
mon law.  in  1846  Parliament  passed  the 
fotal  accidents  act,  commonly  known  as 
"Lord  Cami)bell'8  act"  (9  &  10  Vict.  chap. 
93).  In  this  country  from  time  to  time 
thereafter  the  several  states  passed  similar 
acts,  differing  generally  only  in  respect  to 
the  persons  who  were  entitled  to  maintain 
the  action,  and  for  whose  benefit  the  same 
should  be  prosecuted. 

The  Supreme  Court  of  the  United  States 
has  held,  under  a  similar  statute  as  to  lia- 
bility in  New  Jersey,  that  the  right  to  re- 
cover may  be  asserted  in  New  York  by  an 
administrator  appointed  in  New  York,  and 
the  court  says:  "The  advocates  of  this  view 
[that  the  right  of  action  is  limited  to  an  ad- 
ministrator appointed  in  New  Jersey]  inter- 

golate  into  the  statute  what  is  not  tbere,  by 
olding  that  the  personal  representative 
must  be  one  residing  in  the  state,  or  ap- 
pointed by  its  authority.  The  statute  says 
the  amount  recovered  shall  be  for  the  ex- 
clusive benefit  of  the  widow  and  the  next  of 
kin.  Why  not  add  here,  also,  by  construc- 
tion, 'if  they  reside  in  the  state  of  New 
Jersey"  T  It  is  obvious  that  nothing  in  the 
language  of  the  statute  requires  such  a  con- 
struction. Indeed,  by  inference,  it  is  op- 
posed to  it.  The  Ist  section  makes  the  lia- 
bility of  the  corporation  or  person  absolute, 
where  the  death  arises  from  their  negligence. 
Who  shall  say  that  it  depends  on  the  ap- 
pointment of  an  administrator  within  the 
state?"  Dennick  v.  Central  R.  Oo.  103  U. 
S.  11,  26  L.  ed.  439. 

As  is  stated  in  a  note  on  this  question  in 
Mulhall  V.  Fallon,  (Mass.)  M  U  B.  A. 
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936:  "In  regard  to  the  rights  of  aliens 
to  sue,  it  is  believed  that  all  of  the  acts 
passed  by  the  different  state  l^slatures 
are  identical  with  Lord  Campbell's  act; 
that  is  to  say,  there  is  no  express  provision 
contained  in  any  of  them  that  the  action 
may  be  maintained  by  a  nonresident  alioi.** 
In  this  country  the  questitm  whether  sueh 
action  may  be  so  maintained  by  a  nonresi- 
dent alien  has  been  determined  in  five  in- 
stances by  the  courts ;  two  decisions  holding 
that  such  action  cannot  be  maintained,  and 
three  decisions  in  favor  of  its  maintenance. 
The  Pennsylvania  supreme  court  in  1897,  in 
the  case  of  Dent  v.  Fennaylvania  R.  Co,  181 
Pa.  62B,  87  Atl.  668,  held  that  the  statute 
was  not  intended  to  confer  upon  nonresident 
aliens  rights  of  action  not  conceded  to  them, 
or  to  put  burdens  upon  the  citizens  of  that 
state,  to  be  discharg^  for  their  boiefit;  that 
it  had  no  extraterritorial  force;  that  the 
mother  of  the  decedent,  a  resident  of  Italy, 
was  not'  within  the  purview  of  it;  and  that 
a  construction  which  would  include  nonresi- 
dent alien  husbands,  widows,  children,  and 
parents  of  the  decedent  was  obviously  op- 
posed to  the  spirit  and  poIiCT  of  the  statute. 
In  tills  case  the  court  bases  its  decision  part- 
ly on  the  ground  that,  as  no  statute  of  Italy 
was  shown,  authorizing  the  maintenance  of 
a  similar  action  there,  a  construction  should 
not  be  given  the  statute  which  would  confer 
upon  nonresident  aliens  rights  of  action  not 
conceded  to  them  or  to  citizens  of  this  coun- 
try by  the  laws  of  such  foreign  country. 

The  Federal  drcuit  court  m  Colorado,  in 
1889,  in  the  case  of  Bramnigon  t.  VnuM  Ooid 
Min.  Co.  98  Fed.  104,  followed  the  Pennsyl- 
vania case,  but  gave  no  reasons  for  its  con- 
currence, except  its  approval  of  the  reason- 
ing in  the  Pennsylvania  case.  In  the  opin- 
ion in  each  of  these  cases  the  statement  is 
made  that  no  case  has  been  brought  to  the 
attention  of  the  court  in  which  an  English 
court,  in  oonstruiiw  the  parent  act,  has  held 
that  a  nonresident  alioi  is  entitled  to  its 
benefits;  and  the  lack  of  such  construction 
by  the  English  courts  seems,  from  the  state- 
ments in  the  opinions,  to  have  bad  mudi 
weight  in  the  conclusions  reached.  At  that 
time,  however,  there  had  been  several  such 
actions  in  the  English  courts,  brought  by 
such  aliens,  where  the  question  had  not  been 
raised  or  decided,  and  prior  to  the  decision 
in  the  Coloilido  Federal  court,  though  not 
referred  to  in  that  opini(HD>  one  case,  at 
least,  where,  the  question  having  been  raised, 
the  court  had  decided  against  the  right  of 
the  alien  to  maintain  it. 

In  1875  the  supreme  court  of  Alabama,  in 
the  case  of  Luke  v.  Calhoun  Countj/,  52  Ala. 
115,  held  that  a  citizen  of  Great  Britain 
could  maintain  a  similar  action;  but  the  act 
under  which  the  action  was  brought  was  a 
special  act  to  suppress  murder,  lynching, 
etc.,  by  which  it  was  provided  that  eertam 
persons  who  were  injured  by  a  death  caused 
by  riot,  etc.,  could  maintain  an  action 
against  the  county;  and,  though  the  ques- 
tion involved  was  substantially  the  same  as 
here  presented,  the  court  based  its  decision 
largely  upon  the  purpose  intended  to  be  as- 
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oompliahed  by  the  statute,  to  wit,  the  Bup- 
pTession  of  murder;  holdiog  that  the  purpose 
of  the  act  would  not  be  accomplished  if  a  dis- 
tinction was  drawn  between  residents  and 
aliens. 

In  April,  1900,  the  circuit  court  of  the 
United  eitates  for  the  district  of  Maasa- 
chnsettB,  in  the  case  of  Vetaloro  t.  Perkint, 
101  Fed.  303,  construing  the  employer's  lia- 
hility  act  of  Massachusetts,  giving  the  widow 
or  next  of  kin  a  right  of  action  in  certain 
cases,  held  in  favor  of  the  right  of  a  non- 
resident alien  to  maintain  the  action,  dis- 
approving of  the  decisions  in  the  Fennsyl' 
vania  and  Colorado  Federal-court  cases 
abanre  Mted.  In  the  course  of  the  opinton. 
Judge  Ckilt  says:  "I  can  find  no  sound  or 
|u8t  reason  for  holding  that  the  legislature 
intended  to  exclude  nonresident  aliens  from 
the  benefits  of  this  section.  If  statutes  of 
this  character  have  no  extraterritorial  force, 
as  was  held  in  Deni  v.  Pennsylvania  B.  Oo. 
181  Pa.  525,  37  Atl.  558,  it  is  difficult  to  see 
why  citizens  or  residents  of  other  states  are 
not  excluded  as  well,  in  the  absence  of  any 
constitutional  prohibition."  In  March,  1900, 
the  supreme  court  of  Massachusetts,  in  the 
case  of  Uvlhalt  t.  Fallon,  176  Mass.  266,  54 
L.  R.  A.  934,  67  N.  E.  386,  held  the  right 
of  action  existed  in  a  nonresident  alien ; 
following  the  Federal  decision  in  that  dis- 
trict. We  quote  a  portion  of  the  opinion  of 
Mr.  Chief  Justice  Ilolmes:  "We  come,  then, 
to  the  more  difficult  question, — whether  the 
plaintiff  can  claim  the  benefit  of  the  act. 
However  tbie  may  be  decided,  it  is  not  to 
be  decided  upon  any  theoretic  impossibility 
of  Massachusetts  law  conferrii^  a  right  out- 
side her  boimdarv  lines.  In  MannvUle  Oo. 
T.  Worcester,  138  Mass.  89,  62  Am.  Rep. 
26 1 ,  where  a  Rhode  Island  corporation 
sought  to  recover  for  a  diversion  of  waters 
from  its  mill  in  Rhode  Island  by  an  act  done 
higher  up  the  stream  in  Massachusetts,  it 
was  held,  following  earlier  decisions,  tiiat 
there  was  no  such  impossibility,  although 
the  point  was  strongly  urged.  It  is  true 
that  le^slative  power  is  territorial,  and  that 
no  duties  can  be  imposed  by  statute  upon 
persons  who  are  within  the  limitcf  of  an- 
other state.  But  rights  can  be  offered  to 
such  persona,  and  if,  as  is  usuall?  the  case, 
the  power  that  governs  them  makes  no  ob- 
jection, there  is  nothing  to  hinder  their  ac- 
cepting what  is  offered.  The  same  princi- 
ple is  recognized,  without  discussion,  in 
iMmh  T.  Jenkint,  100  Mass.  627,  where  a 
nonresident  alien  was  held  entitled  to  take 
land  1^  descent.  So,  after  discussion,  as  to 
a  nonresident's  right  to  sue.  Peabody  v. 
Hamilton,  IO(i  Mass.  217." 

In  England,  in  1898,  in  the  case  of  Adam 
V.  British  &  Foreign  8.  B.  Oo.  [1898]  2  Q. 
B.  430,  (57  L.  J.  Q.  B.  H.  S.  844,  the  court 
held  that  the  provisions  of  Lord  Campbell's 
act  do  not  apply  for  the  benefit  of  aliens 
abroad,  and  tnerefore  the  representative  of 
an  alien  whose  death  had  been  caused  by 
the  n^ligence  of  a  British  subject  outside 
the  jurisdiction  of  the  court  oould  not  main- 
tain an  action  to  recover  damages  in  respect 
of  the  death ;  that  It  is  a  priiwlple  of  Eng- 
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lish  law  that  the  acts  of  Parliament  do  not 
apply  to  aliens  unless  the  language  of  the 
statute  expressly  refers  to  them;  and  that, 
as  there  is  no  express  intention  in  the  act 
to  give  to  nonresident  aliens  the  right,  BUCh 
rigflt  cannot  be  inferred  from  the  act. 

In  1901,  in  the  King's  bench  division,  the 
question  was  presented  to  the  court  in  the 
case  of  Davidaaon  v.  Bill,  70  L.  J.  K.  B.  N. 
S.  788;  and  the  court  held  that  the  repre- 
sentative of  an  alien,  whose  death  on  the 
high  seas  was  caused  by  the  negligence  of  a 
British  subject,  can  maintain  an  action  for 
damages  under  Lord  Campbell's  act,  when 
such  alien  was,  and  hie  representative  is, 
resident  in  a  foreign  country.  The  court, 
in  the  opinions  rendered  hy  the  two  justices, 
disapproves  of  the  reasoning  and  the  con- 
clusions reached  by  the  court  in  the  case  of 
Adam  V.  BHtish  &  Foreign  8.  8.  Co.  [1898] 
2  Q.  B.  430,  67  L.  J.  Q.  B.  N.  S.  844,  and 
considers  and  distinguishes  the  cases  relied 
upon  by  the  court  in  the  latter  case  to  sup- 
port the  view  taken  by  it.  The  court  goes 
on  to  say  (quoting  from  the  opinion  of  Mr. 
Justice  Kennedy) :  "It  seems  to  me,  under 
all  l^e  circumstances,  and  looking  at  the 
subject-matter,  more  reasonable  to  hold  that 
Parliament  did  intend  to  confer  the  benefit 
of  this  legislation  upon  foreigners  as  well 
as  upon  subjects,  and  certainly  that,  as 
against  an  English  wrongdoer,  foreigners 
might  maintain  an  action  under  the  statutes 
in  question,  .  .  .  Here  the  plaintiff 
seeks  to  enforce  her  claim  against  an  Eng- 
lish subject,  and  I  cannot  see  why  she  shouut 
not  do  so.  If  she  cannot  enforce  her  claim, 
we  should  have  this' anomaly,  as  it  seems 
to  me:  If  a  foreigner  and  an  Englishman 
serving  on  the  same  ship  were  both  drowned 
on  the  high  seas  by  the  same  collision,  neg- 
ligently caused  by  an  English  vessel,  the 
widow  of  the  one  could,  and  the  other  could 
not,  obtain  from  the  owners  of  the  ship  in 
fault  that  reparatim  which  onr  legislation 
in  these  statutes  has  declared  to  be  just. 
Let  me  add,  that  the  view  which  I  take  has 
the  weighty  authority  of  Sir  Robert  Philli- 
more  in  The  Explorer,  L.  R.  3  Adm.  &  Eccl. 
Rep.  289,  after  argument.  The  decision  in 
The  Explorer  was,  no  doubt,  overruled  by 
the  court  of  appeal  and  the  House  of  Lords 
in  The  Vera  Crws,  L.  R.  9  Prob.  Div.  96,  L. 
R.  10  App.  Gas.  69,  but,  as  I  understand  the 
judgment  of  the  Honae  of  Lords,  on  a  dif- 
ferent point  altogether,  namely,  that  tiie 
court  of  admiralty  had  no  jurisdiction  to  en- 
tertain an  action  in  rem  for  loss  of  life  un- 
der Lord  Compbell's  act.  And  it  is  not,  I 
think,  wholly  undeserving  of  notice  that  in 
the  case  of  The  Bemina  (1888)  L.  R.  13 
App.  Cas.  1,  which  was  litigated  in  1886  and 
1887, —  that  is,  two  years  after  the  decisions 
in  The  Vera  Onus, — and  was  carried  up  to 
the  House  of  Lords,  one  of  the  two  success- 
ful claimants  of  damages  under  Lord  Camp- 
bell's act  in  an  action  in  personam  against 
the  owners  of  the  wrongdoing  ship  was,  as  I 
have  ascertained  from  the  Admiralty  Regis- 
try of  Bagdad,  one  Hahiba  Harone  Toeg,  of 
Bagdad,  tiie  mother  (as  appears  from  the 
statement  in  the  judgment  of  Lord  Esher), 
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the  ftdministratrix  of  Moses  Aaron  To^,  a 
passenger  on  a  ship  from  London  to  Bushire, 
who  Ujst  his  life  m  the  collision  caused  hy 
tiie  n^ligence  of  the  defendants'  servants  in 
the  course  of  the  vf^age,  and  who,  as  I  pn- 
Bume  frw"  hii^name  and  his  mother's  na- 
tionality, was  himself  a  foreigner.  No  ques- 
tion of  her  ri^t  to  recover  on  the  ground  of 
nationality,  either  of  herself  or  of  the  de- 
ceased, was  rawed  by  the  defendants,  and 
therefore  the  case  is  not  in  any  sense  a  de- 
cision in  favor  of  the  right.  But  in  a  case 
contested  as  persistently  as  this  was,  it  is 
diffioalt  to  suppose  that  the  question  would 
not  have  been  raised,  had  it  been  <me  in 
which  the  point  could  be  rightly  and  success- 
fully taken.  I  am  of  opinion  that  judgment 
must  be  for  the  plaintiff."  And  quoting 
from  the  opinion  of  Mr.  Justice  Phillimore: 
*'I  have  still  to  consider  the  decision  and 
reasoning  of  my  brother  Darling  in  Adam  v. 
Britiak  d  Foreign  B.  8.  Co.  That  decision 
ie  in  point,  and,  if  we  decide  now  in  favor 
of  the  plaintiff,  ve  must  disagree  with  it. 
It  rests  mainly,  I  think,  upon  the  principle 
that  acts  of  Parliament  are  to  be  deemed  not 
to  apply  to  nonresid^t  aliens  imless  the 
court  IS  compelled  so  to  apply  them.  There 
are  a  number  of  decisions  upon  the  construc- 
tion of  the  merchant  shipping  act,  1854, 
which  set  forth  this  principle  as  applicable 
to  the  construction  of  statutes  imposing  a 
burden  upon  a  foreigner.  Perhaps  the 
strongest  of  theae  is  Cope  v.  Dohertg,  but 
even  in  this  case  the  reservation  <^  Lord 
Justice  Knight  Bruce  at  page  621  of  the  re- 
port in  2  De  G.  ft  J.  would  make  me  pause. 
On  the  other  hand,  where  it  is  a  case  of 
giving  a  remedy  to  a  foreigner  the  decision 
of  Dr.  Lushington  in  The  Milford  (1858) 
Swabey  Adm.  362,  and  the  constant  practice 
which  was  followed  upon  that  decision,  is 
the  otiier  way.  This  latter  position  is,  I 
think,  sound.  Our  oonrts  are  not  only  opcm, 
but  open  equally  to  foreigners  as  to  British 
Bubjecta,  and  foreigners  who  have  the  bene- 
fit of  the  English  common  law  have  also  the 
benefit  of  English  statutes.  At  any  rate, 
where  a  statute  brings  the  English  law  into 
harmony  with  the  law  of  the  foreigner,  as 
in  the  ease  of  The  Milford,  I  think  tUs  must 
be  so." 

We  do  not  think  that,  in  order  to  entiUe 
an  alien  to  maintain  this  action,  specific 
authority  therefor  must  be  granted  such 
alien  by  the  l^alature.  The  act  is  broad 
and  comprehensive,  and  by  its  terms  includes 
any  surviving  husband,  wife,  child,  or  pa- 
rent, irrespective  of  their  residence  or  citi- 
zenship; and  thiB  includes  aliens,  in  the  ab- 
sence of  any  restrictive  legislation.  We 
know  of  no  rule  of  law  that  prohibits  the 
le^slature  from  extending  sneh  rights  to 
n(mresident  aliens,  or  prevents  fheir  accept- 
ing the  same.  As  Mr.  Chief  Justice  Holmes 
eaid,  in  effect,  supra,  legislative  power  is 
territorial,  and  restricted  thereto  only  so  far 
as  it  imposes  duties  on  persons  outside  its 
jurisdiction,  and  not  in  so  far  as  it  con- 
fers  benefits.  The  object  of  the  act  is  to 
extend  beyond  the  limits  of  the  common  law 
the  ririit  to  tecover  reparation  for  a  wrong, 
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and  we  fail  to  see  why,  the  wrong  having 
been  committed,  the  same  reparation  should 
not  be  made,  whether  those  entitled  to  it 
are  citizens  of  a  state  of  our  Union,  or  citi- 
,isena  of  that  country  whose  law  we  have  in* 
herited,  and  whose  lefrislation  in  this  in* 
stance  we  have  adoptM.  In  the  absence  of 
any  constitutional  provision,  the  same  prin- 
ciple under  which  we  extend  this  right  to 
citizens  in  other  parts  of  our  country  be- 
yond our  territorial  limits  having  the  same 
law  in  force  applies  to  its  extension  by  us 
to  citizens  of  another  country  having  the 
same  law  in  force.  An  alien  can  maintain 
in  our  courts  an  action  to  enforce  rights 
cognizable  at  common  law.  A  statute  au- 
thorizing a  right  of  action,  if  declaratory 
merely  of  the  common  law,  in  the  absence 
of  a  specific  restriction,  would  not  exclude 
aliens,  or  prevent  them  from  availing  them- 
selves of  its  benefits.  There  is  no  difference 
in  principle  between  such  a  case  and  a  stat- 
ute whien  grants  rij^ts  not  ccufnizable  at 
common  law,  or  ext^cls  rights  oeyond  the 
limits  fixed  by  the  common  law.  lii  the 
absence  of  a  spedAe  restriction,  the  legisla- 
ture must  be  presumed,  by  its  enactment  en- 
larging rights  common  to  all,  to  have  in- 
tended that  such  enlargement  of  rights  be 
common  to  all.  We  think  the  doctrine  cited 
by  counsel  for  defendant  in  error,  as  mioted 
approvingly  by  the  supreme  court  of  Penn- 
sylvania in  McOarth^a  Appeal,  08  Pa.  217, 
— "We  do  not  legislate  for  men  out  of  our 
jurisdiction," — ^is  not  one  that  commends  it- 
.self,  or  is  in  accord  with  the  spirit  of  our 
age  or  our  institutions,  and  should  not  be 
inferred  or  read  into  a  statute  which  in  its 
terms  is  broad  and  comprehensive,  and  con- 
tains no  suggestion  of  limitation  as  to  citi- 
zenship or  residence.  A  construction  of  such 
a  statute  with  respect  to  its  application  to 
rights  of  aliens  thereunder  which  will  in- 
clude such  aliens  ia  more  in  accord  with  the 
liberal  policy  of  our  government,  and  the 
decisions  of  our  courts  in  regard  to  ttte  en- 
forcement of  their  rights,  wnen  they  grow 
out  of  or  are  connected  with  commercial 
interests  or  business  relations.  It  is  not  a 
valid  objection  thereto  to  ui^,  as  is  urged 
in  this  case,  that  the  act  is  penal  in  its  na- 
ture, and  its  terms  should  therefore  be 
strictly  construed,  for,  if  such  were  its  na^ 
ture,  there  is  nothing  in  the  terms  of  the 
act  which  excludes  an  alien,  and  a  literal 
or  strict  construction  thereof  is  rather  in 
favor  of  than  against  its  application  to  an 
alien.  The  Supreme  Court  of  the  United 
States  has  held,  however,  that  such  an  act 
is  not  penal,  but  remedial.  Btmcart  v.  Bal- 
timore &  0.  R.  Co.  168  U.  a  446,  42  L.  ed. 
537,  18  Sup.  Ct.  Rep.  106. 

We  think  the  weight  of  authority,  both  in 
this  oount^  and  in  England,  is  in  favor  of 
the  contention  of  the  plaintiffs  in  error,  and 
that  the  learned  court  erred  in  sustaining 
the  demurrer  and  entering  judgment  thereon 
for  the  defendant. 

The  judgment  is  reversed,  and  the  case 
remanded  for  a  new  trial. 

Bloaj^  Ihivia,  and  Dou,  JJ.,  concur. 
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WilUam  H.  FISHER  et  al. 

V. 

Robert  G.  SHEA  et  aL 
(S7  Hs.  sn.) 

^ke  defenae  of  m  salt  to  naoTor  dam- 
froM  m  pollee  oBeev  for  MMoalt 

while  acttsg  In  the  line  of  hlg  datj*,  under  aa 
adTeree  Judgmest  In  whlcb  he  would  be  lia- 
ble to  aa  arreat,  U  necessary,  so  as  to  bring 
a  claim  for  lea»l  servlees  rendered  thwela 
within  an  ezeq^tlon  of  clalnw  tor  necessa- 
ries In  a  statate  forbidding  the  garnishment 
at  wages. 

(March  21,  1803.) 

EEPORT  by  the  Supreme  Judicial  Court 
for  Sagadahoc  County  of  a  proceeding 
to  aubject  to  plalntlffa'  claim  Ah*  servioes 
rendered  wages  due  to  defendant  and  un- 
paid.  Judgment  in  phUntiff^  favor. 

The  facts  ■ufliciently  appear  in  the  opin- 
ion. 

Mr.  W.  H.  Fisher,  for  plaintiffs: 

The  term  "neceasaries"  has  been  defined 
as  "whatever  naturally  and  reasonably  tends 
to  relieve  distress,  or  materially  and  in  booiq 
«ssential  particular  to  promote  cmnfort 
«ither  of  body  or  mind." 

Oonmt  V.  Sumham,  138  Sbss.  503,  4S 
Am.  Rep.  632 ;  Peaks  v.  Mayhew,  94  Afo.  677. 
48  Atl.  172. 

L^jal  services  may,  under  some  circimi- 
«tances,  properly  fall  within  the  class  of 
necessaries. 

Peaks  V.  Mayhevs,  94  Me.  677.  48  Atl.  172. 

Legal  services  rendered  infants  are  neces- 
fiaries. 

Aefp*  T.  Clayton,  17  C.  B.  K.  8.  653;  10 
Am.  ft  Eng.  Eno.  Law,  p.  662;  Barker  t.  Bib- 
iard,  54N.  H.  639.  20  Am.  Rep.  160;  Htm- 
eon  T.  WaeKband,  81  Conn.  303,  83  Am.  Dec. 
151. 

Mr.  F.  E.  Sontl&ard,  for  defendants : 

No  doubt  in  some  instances  le^l  services 
are  necessaries.  But  services  in  success- 
fully defending  a  wife  against  a  libel  for  di- 
vorce are  held  not  to  be  necessariea,  in  Oof- 
fin  T.  Dunham,  8  Cush.  404,  54  Am.  Dec 
709;  and  services  in  prosecuting  the  omn- 
plaint  of  a  wife  against  her  hiisMnd  for  as- 
sault and  battery  are  said  not  to  be  neces- 
saries, in  Cottani  v.  Bumham,  133  Mass. 
603,  43  Am.  Rep.  532. 

Peaks  V.  Mayheio,  94  Me.  577,  48  Atl.  172. 

'Whether  a  thing  is  necessary  or  not  de- 
pends upon  the  oTrcumstances  of  the  par- 
ticular case. 

Prwoogt  V.  Pieke,  98  Me.  455,  45  Atl.  606; 
UoAuley  v.  Tracy,  61  Me.  523;  KUgore  v. 
itieh,  83  Me.  305,  12  L.  R.  A.  869,  22  Atl. 
176;  Tupper  v.  Oadtrell.  12  Met.  569,  46  Am. 

NoTB. — On  tbe  qnestlon  ae  to  whether  serv- 
lees  of  attorney  In  defending  or  prosecuting 
«alt  for  Infant  are  "necessaries,"  see  cases  In 
note*  to  Kilgore  v.  Ulch  (Me.)  12  It.  R.  A.  860, 
and  Askey  v.  Williams  (Ta.)  6  L.  B.  A.  1T6; 
also  Crafts  ▼.  Carr  (B.  I.)  60  Lh  B.  A.  128. 
«1  L.  R.  A. 


Dee.  704;  Barker  v.  Bibhard,  64  K.  H.  680» 
aV  Am.  Rep.  160. 

In  the  action  in  which  the  services  sued 
for  were  rendered  the  defendant's  liberty  waa 
never  in  any  danger.  The  likelihood  of  his 
being  arrested  upon  an  execution  which 
might  be  issued  in  that  suit  was  moat  re- 
mote; and  while,  if  that  contingency  had 
ever  happened,  services  rendered  in  releas- 
ing him  from  the  arrest,  perhaps,  might  be 
held  to  be  necessary  within  the  meanmg  of 
the  statute,  in  the  suit  itself  the  services  do 
not  come  within  the  meaning  of  tbe  term. 

Paabodr>  J.,  delivered  the  opinion  of  the 

court : 

This  case  comes  before  the  law  court  on 
report.  The  plaintiffs  were  «,ttomcy8  at  law, 
and  brought  this  action  to  recover  924  due 
them  for  professional  services  rendered  1^ 
them  in  behalf  of  the  defendant  in  defense 
of  an  action  for  an  alleged  assault  and  bat- 
tery. The  defendant  at  the  time  of  the  al- 
leged assault  was  acting  as  a  police  officer. 
He  was  not  arrested  on  the  writ.  The  suit 
was  disposed  of  by  an  entry  of  "Neither 
party,  no  further  action.''  The  amount 
claimed  by  the  attorneys  was  a  reasonable 
compensation  for  the  lervioea  rendCTed  in 
defense  of  the  action. 

At  tbe  time  of  the  service  of  the  writ  !n 
the  present  action  there  was  due  from  the 
trustee  to  the  principal  defendant  the  sum 
of  $16  as  wages  for  his  personal  labor  for  a 
time  not  exceeding  one  month  next  preced- 
ing the  service  of  the  process. 

The  question  is  presented  whether  tb» 
funds  in  the  hands  of  the  trustees  are  ex- 
empt from  attachment  by  this  process  under 
the  provisions  of  Rev.  Btat.  chap.  86,  {  66,  f 
6.   This  statute  provides  as  follows: 

"No  person  shall  be  adjudged  trustee 
.  .  .  oy  reason  of  any  amount  due  from 
him  to  the  principal  defendant,  as  wages  for 
liis  personal  labor,  or  that  of  his  wife  or 
minor  children,  for  a  time  not  exceeding  one 
month  next  preceding  the  service  of  the 

SrocesB,  and  not  exceeding  $20  of  the  amount 
ue  to  him  as  wages  for  his  personal  labor; 
and  this  is  not  exempt  in  any  suit  for  nec- 
essaries furnished  him  or  his  family.  .  . 

The  fund  in  the  hands  of  the  trustee  be- 
ing due  as  wages  for  the  ^rsonal  labor  of 
the  defendant  performed  within  one  month, 
the  trustee  can  be  held  only  if  the  subject- 
matter  of  this  suit  is  "necessaries  furnished 
him  or  his  family." 

Aside  fran  the  exeluBion  of  certain  classes 
of  services  or  articles  conoeming  whUA  ft 
may  be  predicated  as  a  matter  of  law  that 
they  are  not  eoiuprised  in  tiie  term  "neces- 
saries," what  are  necessaries  is  a  questim 
of  fact,  dependent  on  the  varying  circum- 
stances of  each  case.  Provost  v.  Piche,  93 
Me.  455,  45  Atl.  506.  Legal  professional 
services  do  not  belong  to  a  class  which  can 
be  excluded  as  a  matter  of  law.  Peaibf  t. 
Mayhew,  94  Me.  571,  48  Ati.  172;  Oonant  r. 
Bumkam,  138  Mass.  603,.  43  Am.  Rep.  532. 
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Attempts  have  been  made  to  state  general 
rules  by  which  legal  services  render^  in  a 
given  case  may  be  tested  as  belonging  to  the 
class  of  necessarieii.  It  ia  impossible  to 
make  these  rules  sufficiently  definite  to  ad- 
mit or  exclude  all  cases  as  matter  of  law. 
A  more  practical  rule  would  be  to  contract 
the  debatable  ground  so  far  as  possible,  for 
there  must  always  be  border  lands  in  which 
a  slight  variation  of  circumstances  leads  to 
reasonable  difference  of  opinion  among  men. 

A  safe  standard  for  lines  of  demarcation, 
as  applied  to  lega.1  services  rendered  in  liti- 
gation, is  found  in  the  case  of  Gonant  v. 
Bumham,  133  Mass.  603,  43  Am.  Rep.  632. 
Prom  the  illustrations  presented  by  this 
case  it  may  be  stated  as  a  safe  rule  of  gen- 
eral application  that  legal  services  rendered 
in  the  defense  of  a  criminal  prosecution  fall 
within  the  class  of  necessaries  (see  also 
Athej/  V.  WilftotfM,  74  Tex.  294,  6  L.  R.  A. 
176,  11  S.  W.  1101) ;  that  such  services  ren- 
dered in  the  institutioa  of  criminal  proceed- 
ings are  not  comprehended  in  the  meaning 
of  the  term.  Between  these  extremes  lie 
those  services  of  an  attorney  rendered  in  the 
defense  or  in  the  prosecution  of  civil  ac- 
tions. It  would  be  safe  to  go  a  step  fur- 
ther, and  say  that  there  may  be  services 
in  the  defense  of  a  civil  action  which  are  in- 
cluded in  the  term  "necessaries"  {Barker  v. 
Bibbard,  54  N.  H.  6S9,  20  Am.  Sep.  160), 
and  that  there  may  even  be  services  ren- 
dered in  the  prosecution  of  civil  actions 
which  arc  so  included  (Munaon  v.  Wash- 
band,  31  Conn.  303,  83  Am.  Dec.  151). 

It  is  unnecessary  to  consider  further  the 
prosecution  of  civil  actions.  The  present 
case  comes  within  the  class  of  those  legal 
pervices  which  are  rendered  in  the  defense 
of  a  civil  action.  In  most,  if  not  all,  cases 
of  arrest  of  the  defendant  legal  services  ren- 
dered in  protecting  and  defending  him  oould 
be  pTopeny  classed  as  necessaries.  Whether 
this  could  be  said  of  the  defense  of  a  con- 
tract right,  where  an  adverse  result  of  the 


suit  would  involve  only  a  pecuniary  Iosb.  is 

doubtful. 

In  the  present  case  there  was  no  arrest  on 
the  writ,  but  the  fact  that  he  was  liable  to 
arrest  on  execution  after  judgment  against 
him  is  a  circumstance  proper  to  be  con- 
sidered. It  ia  analogous  to  cases  where  orig- 
inal arrests  were  made.  The  defendant  was 
a  police  officer,  and  as  such  peculiarly  sub- 
ject to  prosecutions  of  the  character  de- 
scribed lu  this  case.  The  suit  against  him 
could  not  fail  to  affect  seriously  bis  reputa- 
tion as  a  citizen  and  his  efBcieoey  as  an  of- 
ficer of  the  law,  and  he  was  forced  to  de- 
fend it  to  avoid  consequences  more  injurious 
than  the  loss  of  property  rights. 

It  is  well  to  consider  here  the  purpose  of 
the  statute  invoked  in  this  case.  The  reason 
for  its  existence  rests  on  public  policy.  It 
is  for  the  best  interests  of  the  state  that  the 
wage  earner  should  have  the  incentive  to 
labor  for  the  maintenance  of  his  home  which 
comes  from  a  judicious  protection  of  his 
earnings,  and  equally  so  uiat  he  should  be 
protected  from  the  effects  of  his  own  im- 
providence or  misfortune  by  holding  out  to 
those  who  can  furnish  him  with  the  things 
he  needs  a  reasonable  expectation  of  remu- 
neration. It  is  obviously  the  intent  of  the 
statute  to  encourage  furnishing  to  all,  with- 
out regard  to  financial  responsibility,  those 
things  whose  lack  might  not  onl^  cause 
hardship  to  the  individual,  but  detriment  to 
the  community. 

The  defense  of  a  citizen  from  injury  to 
his  person  or  his  reputation,  the  protection 
of  a  public  officer  in  the  performance  of 
his  duties,  and  the  maintenance  of  his  offi- 
cial character,  may  properly  be  included 
among  those  things  to  which  the  statute  has 
given  preference. 

It  is  our  opinion  that  the  services  rendered 
in  this  case  were  necessaries  within  the 
meaning  of  the  law. 

Trustee  charged  for  $16. 
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Mayor,  etc,  of  BALTIMORE  City  et  al^ 
Appta., 

V. 

Bartlett  8.  JOHNSTON. 

(96  Md.  787.) 

A.  "seaf*  In  an  iinlnoorpOPa<ed  atoclc 
ex:ehanar«,  which  can  only  be  dlsiHwed  of 
subject  to  tbe  regulations  of  the  exchange, 
is  not  taxable  under  a  statute  which  makes 
no  direct  provisions  for  Its  assessment,  where 
the  provision  for  assessment  of  tangible  per- 
sonal property  "at  Its  cash  value  without 
looking  to  a  forced  sale"  Is  inapplicable,  and 
no  attempt  has  been  made  to  assess  such 

~TJOTn.-^B  to  nature  of  property  Interest  In 
seat  In  stock  exchange,  see  also.  In  this  series, 
Lowenberg  v.  Greenebaom  (Cal.)  21  L.  B.  A. 
890,  and  cases  In  note  thereto;  also  Be  Page 
(C  C.  App.  3d  C.)  69  L.  B.  A.  94. 
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seats  since  the  organisation  of  the  exchange, 
a  period  of  llf^  years. 

(April  1.  1908.) 

APPEAL  frcHn  an  order  of  the  Baltimore 
City  Court  setting  aside  an  assessmoit 
for  taxation  of  a  aeat  in  the  Baltimore  Stock 
Exchange.  Affirmed. 

The  facts  are  stated  in  th»  opinion. 
Mr.  Olin  Bryan,  with  ifr.  Plakaer 
Whyte,  for  appellants: 

The  legislature  did  not  intend  to  leave 
any  uncertainty  as  to  what  was  meant  by 
the  word  "property,"  but  used  language 
which  seemed  to  reach  in  every  direction, 
and  to  be  sufficient  in  itself  to  embrace  all 
property  of  every  species,  of  every  character, 
of  every  kind,  of  every  nature,  of  every  de- 
seripti<»i,  and  in  fact,  that  which  is  prt^pertr 
in  any  sense  in  which  the  word  may  be  usea. 
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MatnceU  v.  State,  40  Md.  273;  Smith  v. 
State,  68  Md.  217,  7  AU.  49;  Clark  v.  Balti- 
more, 20  Md.  277,  96  Am.  Dec.  633. 

In  construing  statutes  the  intention  of  the 
legislature  is  to  be  carried  oat. 

GUI  T.  Caey,  49  Md.  246;  Frwtier  t.  War- 
field,  13  Md.  301. 

As  taxation  is  the  rule,  and  exemption 
the  exception,  the  intention  to  make  an  ex- 
emption ought  to  be  expressed  in  clear  and 
unambiguous  terms;  and  it  cannot  be  taken 
to  have  been  intended  when  the  language  on 
which  it  depends  is  doubtful  or  uaoertain. 

Cooley,  Tzxa.  2d  ed.  p.  204. 

If  the  word  "pn^rty"  is  eonstraed  in  a 
restricted  sense,  there  would  be  exemptions 
permiBsible,  which  is  directly  contrary,  to 
the  well-recc^ized  and  univsrsally  aooepted 
rule  of  construction. 

Appeal  Tax  Court  v.  Rice,  60  Md.  312; 
Appeal  Tarn  Court  v.  St.  Mary's  Seminary, 

60  Md.  321;  Buchanan  t.  Talbot  Cotmty, 
47  Md.  283;  Atme  Arundel  Oottnfy  T.  An- 
napolia  d  E.  Bidge  R.  Co,  47  Md.  608. 

There  can  be  no  doubt  that  a  seat  or 
membership  in  tha  exchange  is,  in  a  certain 
sense,  property. 

Piatt  V.  Jones,  96  N.  Y.  29 ;  Grocer*'  Batik 
T.  Murphy,  60  How.  Pr.  426;  Hyde  v. 
Wooda,  94  U.  S.  623,  24  L.  ed.  264;  Poioell 
T.  Waldron,  89  N.  Y.  328,  42  Am.  Rep.  301 ; 
Bitterband  t.  Baggett,  4  Abb.  N.  C.  67 ;  Re 
Xetehum,  I  Fed.  840;  Be  Werdor,  16  Fed. 
789;  Elliot  v.  Merchants'  Ecoohange  <Mo.) 
17  Cent.  L.  J.  376;  Re  Warder,  10  Fed.  275; 
Clute  T.  Jjoveland,  68  Cal.  254,  9  Pae.  133 ; 
EabenUsht  v.  lAaaak,  78  Cal.  357,  6  L.  B,  A. 
713,  20  Pac.  874;  People  ew  rel.  Lemmon  v. 
fei*n«r,  167  N.  Y.  1,  60  N.  E.  265;  Page  v. 
Edmunds,  187  U.  8.  596,  47  L.  ed.  318,  23 
Sup.  Ct.  Rep.  300. 

Mr,  W.  Bnnu  Tnu&dle,  for  appellee: 

The  titizen  is  bound  and  ccHiclnded  hj  • 
former  decision,  as  to  the  liability  for  tues 
for  one  year,  in  a  subsequent  suit  for  taxes 
for  another  year. 

Baldwin  v.  Maryland,  179  U.  S.  220,  46 
L.  ed.  160,  21  Sup.  Ct  Rep.  10&,  Affirmed 
in  89  Md.  587,  43  Atl.  867. 

If  the  judgment  with  reference  to  the  lia- 
bility of  the  res  to  assessment  for  taxation, 
as  to  one  year,  iB»  as  against  the  citinn, 
eonclnsiTe  as  to  another  year,  the  conditions 
being  identical,  why  is  not  the  municipality, 
to  iniidi  the  power  of  taxation  ad  valorem 
is  delwated  by  the  l^fislatur^  equally 
estopped  by  an  adverse  judgment t 

JfeiB  Orleans  v.  Citizens'  Bank,  167  U.  S. 
371,  42  L.  ed.  202,  17  Sup.  Ct.  Rep.  905; 
Southern  P.  B.  Co.  v.  United  States,  168 
U.  S.  1.  42  L.  ed.  365,  18  Sup.  Ct.  Rep.  18; 
Gould  T.  EvanaviUe  A  O.  B.  Co.  01  U.  S. 
626,  633,  23  L.  ed.  416,  418;  Johnson  Steel 
Street  Rail  Co.  t.  Wharton,  152  U.  S.  252, 
266,  38  L.  ed.  429,  432,  14  Sup.  Ct.  Rep. 
608;  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co. 
157  XJ.  S.  683,  691.  692,  39  L.  ed.  869,  863, 
15  Sup.  Ct.  Rep.  733 ;  Miti^ell  v.  First  Tfat. 
Bank,  180  U.  S.  471,  480,  45  L.  ed.  627, 
632,  21  Sup.  Ct.  Rep.  418;  Baker  t.  Cum- 
mings,  181  U.  S.  117,  124,  45  L.  ed.  776, 
770,  21  Sup.  GL  Bep.  678;  Hanooek  t. 
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Singer  Mfg.  Co.  62  N.  J.  L.  289,  42  L.  R.  A. 
862,  41  Atl.  846;  Grunert  v.  Spalding,  104 
Wis.  216.  78  N.  W.  606,  80  N.  W.  589; 
Chicago  Theological  SeminmTf  v.  People,  189 
IlL  443,  69  N.  E.  977;  State  e»  rel.  Wright 
T.  Savage  (Xeb.)  90  K.  W.  898. 

The  question  necessarily  presented  and  de- 
cided in  the  former  case  of  the  appellee 
against  the  appellants,  was  whether  or  not 
the  membership  of  the  appellee  in  the  Balti- 
more Stock  Exchange  is  pr(^>erty  assessable 
ad  valorem  in  the  sense  in  which  that  term 
is  used  in  the  Bill  of  Rij^ts  and  the  revenue 
statutes  (rf  the  state.  The  dedsiim  adverse 
to  the  contention  of  the  appellants  is  *'final 
and  conclusive  in  every  respect." 

Alison's  Case,  L.  R.  9  Ch.  25;  Dundas  v. 
Waddell,  L.  R.  5  App.  Gas.  249;  Re  South 
American  d  M.  Co.  [1895]  1  Ch.  37;  White- 
hurst  V.  Rogers,  38  Md.  503;  Barryman  v. 
Roberts,  62  Md.  77;  State  v.  Brown,  64 
Md.  204,  1  Atl.  54,  6  Atl.  172;  AreAer  v. 
State,  74  Hd.  485,  22  Atl.  8;  Albert  v. 
flamtlton,  76  Md.  309,  26  Atl.  341 ;  Barride 
V.  flOfwer,  78  Md.  268,  27  Atl.  1111;  Canal 
Company's  Case,  83  Md.  637,  35  Atl.  161, 
354,  681;  National  Marine  Bank  v.  Seller, 
94  Md.  213,  60  Atl.  621. 

The  "attributes"  of  membership  i»t>ved  by 
the  appellants, — absence  of  ^elusive  and 
unrestricted  dominion;  nonexistence  of  the 
power  of  absolute  and  unfettered  alienation; 
nondevolution  upon  the  heir  or  executor; 
not  subject  to  pledge  or  hypothecaticm;  in- 
capacity of  accurate  valuation,  depending  in 
part  on  "good  will," — takoi  singly  or  col- 
lectively, not  only  do  not  prove  that  such 
membership  is  property  in  the  language  of 
common  life  and  every-day  business,  in 
which  the  term  "pn^rty"  was  used  by  the 
framera  of  the  Constituticoi,  but  prove  just 
the  opposite. 

Smith,  Pers.  Prop.  p.  1;  BmSuutge  Bank 
T.  Hines,  8  Ohio  St.  1;  Rutherfbrth,  hat. 
20  Puff.  b.  4,  chap.  4,  5  2;  Wynehamer  v. 
People,  13  N.  Y.  396;  1  Bl.  Com.  138;  2 
Kent,  Com.  320;  Arapahoe  County  v.  Rocky 
Mountain  Netoa  Printing  Co.  15  Colo.  App. 
189,  61  Pac  494;  Maillard  v.  Latorenoe,  16 
How.  251,  261,  14  L.  ed.  925;  Clover  v. 
I7m/«d  States,  164  U.  S.  294,  297,  41  L.  ed. 
440,  441,  17  Sup.  Ct  Rep.  05;  Savannah  v. 
Hartridge,  8  Oa.  29. 

Assuming  that  it  is  within  the  power  of 
the  legisla&re,  under  the  Bill  of  lUghts,  to 
confer  upon  the  local  municipalities  of  the 
state  the  authority  to  tax  occupaticus  as 
property,  that  authority  has  not  been  dele- 
gated ;  but  the  state  has,  from  the  tKginning, 
throi^h  the  legislature,  exercised  that 
power,  for  its  own  use,  rmder  the  lloeoise 
taws. 

Duties  are  never  imposed  upon  the  eitizok 
upon  vague  or  doubtful  interpretations. 

Powers  V.  Barney,  5  Blatchf.  202,  Fed.  Gas. 
No.  11,361;  Hartranft  v.  Wiegmann,  121  U. 
S.  609,  616,  30  L.  ed.  1012,  1015,  7  Sup.  Gt 
Rep.  1240;  American  Jfet  i£  7'wtne  Co.  v. 
Worthington,  141  U.  S.  468,  474,  35  L.  ed. 
821,  824,  12  Sup.  Ct.  Rep.  56;  Adams  v. 
Bancroft,  3  Sumn.  384,  Fed.  Caa.  No.  44; 
Bewail  T.  Jonest  0  Pick.  412;  Viekaburg 
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M.  R.  Co.  y.  State,  62  Mias.  105;  Savannah 
V.  Bartridge,  8  Ga.  23;  Dean  v.  Charlton, 

-27  Wis.  522 ;  Boyd  v.  Hood,  67  Pa,  98 ;  Gurr 
T.  Boudds,  11  Exch.  190;  Wroghton  v.  Tur- 

■tle,  11  Mees.  ft  W.  561 ;  WilUamt  t.  Sanffar, 
10  East,  66^  Dmn  ea  dem.  Manifold  T. 

JHamcnd,  4  Barn,  ft  C.  243;  romfcifM 
Aahby,  6  Barn.  &  C.  541;  Oriental  Bank 
Corp.  T.  Wright,  L.  R.  5  App.  Caa.  842; 
Pryce  t.  Jfonmouf^hirs  Canal  <£  /i.  Oo«.  L. 
R.  4  App.  Caa.  197;  Dainea  v.  Heath,  3 

'O.  B.  938;  Oosling  t.  Veley,  12  Q.  B.  328; 
Potter's  Dwarr.  Stat  p.  265;  Cooley,  Taxn. 

-2d  ed.  267,  £68. 

It  was  not  the  intention  of  the  legisIatuK, 
the  general  language  at  the  end  of  9  2, 

-<map.  120,  act  of  1S96,  to  include,  as  the 
subject  of  taxation  ad  Talorem,  a  ri^ht  of 
this  nature.    It  is  here  not  a  question  of 

-exemption  from  taxation,  nor  of  the  extent 

-of  the  power  of  the  l^islature  aa  to  the 
subjects  of  taxation.  It  is  a  question  of  in- 
tention. 

State  Bd.  of  Taa  Oomra.  v.  HolUday,  160 

-Ind.  216>  42  li.  K.  A.  826^  40  N.  E.  14; 
Hart  V.  Bmitk  (Ind.)  68  L.  R.  A.  949,  64 
N.  E.  664. 

Where  a  particular  class  of  perscms  or 

''things  is  spoken  of,  and  general  words  fol- 
low, the  class  first  mentioned  is  to  be  taken 

-as  the  most  comprehensive,  and  the  general 
words  treated  as  referring  to  matters  ejw- 

-dem  generis  with  such  class. 

Oanterburi/'6  Case,  2  Coke,  46a;  Oaaher  t. 
Holmea,  2  Bam.  ft  Ad.  694 ;  Lyndon  v.  Btan- 

'bridge,  2  Hurlst.  ft  N.  51;  Reiohe  v.  Bmythe, 
13  Wall.  164,  165,  20  L.  ed.  566,  567;  Colfl 

■V.  Bnaor,  3  Md.  446 ;  Rea  v.  Ttoilley,  35  Md. 
409;  Broom,  L^al  Maxims,  7th  ed.  9  661; 

■People  ea  rel.  Lemmon  v.  Feitner,  167  N.  Y. 
1.  60  K.  E.  265. 
Value  is  not  the  distinguishing  attribute 

-of  properly. 

Emihange  Bank  v.  Sinea,  3  Ohio  St.  7; 
Bart  V.  Smith  (Ind.)  68  L.  R.  A.  949,  64 
N.  E.  661 ;  State  Bd.  of  Tarn  Comrs.  v.  BolU- 
day,  150  Ind.  216,  42  L.  R.  A.  826,  49  N.  E. 
14. 

Membership  in  stock  exchanges  is  not  sub- 
ject  to  assessment  for  taxation. 
jSan  Franciaoo  v.  A.nderaon,  103  Cal.  69, 
Pac.  1034;  People  ea  rel.  Lemnum 
Feitn^,  167  N.  Y.  1.  60  K.  E.  206;  Be  fieU- 
mof^  77  App.  Div.  365,  79  N.  Y.  Su^p.  201 ; 
A.rapahoe  County  v.  Rocky  Mountatn  News 
Printing  Co.  15  Colo.  App.  189,  61  Pac.  494; 
■  State  Bd.  of  Tax  Comra.  t.  Holliday,  160 
Ind.  216,  42  L.  R.  A.  626,  49  N.  E.  14;  Bart 
T.  Smith  (Ind.)  68  L.  R.  A.  949,  64  N.  E. 
-«61. 

Boyd,  J.,  ddiTered  the  opinltm  of  the 
•oourt: 

The  appeal  tax  court  of  Baltimore  city 
assessed  for  taxation  a  seat  in  the  Baltimore 
Stock  Exchange  held  by  the  appellee  at  the 
sum  of  $7,000  for  the  year  1903.  In  pur- 
suance of  the  statute  he  appealed  to  the 
Baltimore  city  court,  which  passed  an  order 

'by  which  the  assessment  was  vacated  and 
annulled,  and  from  that  or&r  this  appeal 

'was  taken. 
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It  is  contended  on  the  part  of  the  appellee 
that  a  previous  determination  of  this  ques- 
tion, in  reference  to  an  attempted  assess- 
ment against  him  for  the  years  1901  and 
1902,  preclndea  the  appellants  in  this  pro- 
ceeding, as  it  is  rea  judicata;  but  it  will 
not  be  necessary  for  us  to  pass  on  that 
branch  of  the  case,  by  reason  of  the  conclu* 
sion  we  have  reached  on  the  main  question, 
which  may  be  thus  stated:  "Is  a  seat  in 
the  Baltimore  Stock  Exchange  property 
within  the  meaning  of  that  term  as  used  in 
article  15  of  the  Bill  of  Rights,  and  in  the 
revenue  statutes  of  this  state." 

It  would  be  useless  to  undertake  to  recon* 
cile  the  decisions  of  the  various  courts  whidi 
hare  been  called  upon  to  determine  bow  far 
a  seat  in  an  exchange  of  this  character  can 
be  said  to  be  property,  or  to  point  out  in 
what  particulars  they  have  differed.  The 
learned  judge  below  correctly  d^;ermined 
that,  by  the  great  weight  of  authority,  it 
cannot  be  said  to  be  merefy  a  personal  {Hrivi- 
lege,  but  must  be  regarded  as  properly,  al- 
though in  a  limited  and  qualified  sense. 
Among  the  cases  in  which  such  an  interest 
in  an  exchange  has  been  held  to  be  property 
for  Bome  purposes  are  Piatt  v.  Jones,  96  N. 
Y.  29;  Powell  v.  Waldron,  89  N.  Y.  328,  42 
Am.  Rep.  301 ;  Hyde  v.  Woods,  94  U.  S.  523, 
24  L.  ed.  264;  and  Page  v.  Bdmunda,  187 
U.  S.  696,  47  L.  ed.  318,  23  Snp.  Ct  R^ 
200.  The  question  has  ^erally  been  con- 
sidered in  cases  in  which  it  was  daimed  that 
the  interest  of  the  holder  of  the  seat  passed 
to  his  assignee  or  trustee  in  bankruptcy,  or 
where  it  was  sought  in  some  way  to  subject 
such  interest  to  the  payment  of  debts.  In 
the  one  last  mentioned  the  Supreme  Court 
held  that,  under  the  provision  in  S  70  of  the 
bankrupt  act  of  1898  (Act  July  1,  1898,  30 
Stat,  at  U  566.  ohap.  641  [U.  S.  Comp.  SUt. 
1901.  p.  3461]),  that  the  trustee  shall  be 
vested  with  tho  title  of  the  bankrupt  in 
"proper^  which  prior  to  the  filing  of  the 
petition  he  could  by  any  means  have  trans- 
ferred," the  power  of  the  bankrupt  to  trans- 
fer it  was  su£Bcient  to  vest  it  in  his  trustee. 
As  that  case  arose  in  Pamsylvania,  the 
court  reviewed  at  length  Thompson  v.  Adama, 
93  Pa.  56,  and  Panooaat  v.  Gouxn,  93  Fa.  66. 
in  both  of  whioh  it  was  said  that  a  seat  in 
an  exchange  oould  not  be  seized  under  an 
execution.  The  Supreme  Court  did  not  deem 
it  necessary  to  determine  that  question,  but 
said,  in  speaking  of  the  opinion  in  Thomp- 
aon  V.  Adams,  that,  if  the  court  meant  to 
say  that  the  seat  was  not  property  at  all, 
th^  could  not  concur.  In  Barclay  v. 
Smith,  107  IlL  349,  47  Am.  Rep.  437,  and 
Lotoenberg  t.  Oremtabaum^  90  Cal.  Iflfi,  21 
L.  R.  A.  809,  83  Pac  794,  it  was  also  hdd 
that  such  seats  were  not  property  subject  to 
judicial  sales. 

Although  counsel  for  both  sides  showed 
commendable  zeal  in  the  preparation  of  this 
case,  and  cited  many  authorities  which 
seemed  to  them  to  reflect  on  some  of  the 
questions  involved,  we  have  not  bean  re- 
ferred to  a  single  dedsitm  in  which  a  seat 
in  an  exchange  oi  tills  kind  has  been  taxed. 
In  Re  HsUmon,  77  App^  Dir.  366,  70  N.  Y. 
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JSupp.  201,  the  court  said:  "That  a  seat 
in  toe  exchange  is  property,  and  that  the 
legislature  would  have  power  to  impose  a 
tax  upon  the  transfer  of  such  proper^,  is 
-conceded;  but  the  l^islatnre,  in  demting 
personal  property  which  is  taxable  under 
the  tax  law,  has  not  included  a  right  to  a 
eeat  in  the  exchange  as  propfaiy  tJoat  diall 
be  taxable,  and  for  that  reason  the  court 
l>elow  had  no  authority  to  impoee  the  tax." 
And  in  People  ea  rel.  Lemmon  v.  Feitner, 
167  N.  y.  1,  60  N.  E.  265,  the  court  of  ap- 
peals held  that  a  seat  in  the  New  York  Stock 
En^ange  was  not  personal  property,  within 
the  meaning  of  the  tax  laws  of  that  state. 
In  San  Franoitco  v.  Anderaon,  103  Cal.  69, 
36  Fac.  1034,  it  was  held  that  "a  seat  in  the 
"San  Francisco  Stock  and  Exchange  Board 
is  not  taxable."  The  court  said :  "It  is  a 
mere  right  to  belong  to  a  certain  association 
with  the  latter's  consent,  and  to  enjoy  cer- 
tain privileges  and  advantages  which  flow 
from  manbenhip  <tf  lueh  association.  Those 
privileges  and  advantages  cannot  be  trans- 
ferred without  the  consent  of  the  associa- 
tion>  and  a  forced  sale  of  them  would  not 
give  to  the  purchaser  the  right  to  occupy 
said  seat.  It  is  too  impalpable  to  go  into 
any  category  of  taxable  property.*'  In 
Arapahoe  County  v.  Rooky  Mountain  Tfnoa 
Printing  Co.  16  Colo.  App.  189,  61  Pac.  494, 
it  was  held  that  a  contract  of  membership 
in  an  associated  press  was  not  property  sub- 
Jeet  to  taxation^  within  the  intention  of  the 
laws  and  Constitution  of  Colorad(^  although 
in  that  ease  the  interest  was  first  valued  at 
•$25,000,  and  reduced  by  the  lower  court 
to  $20,000.  In  Bart  t.  Smith  (Ind.)  58  L. 
R.  A.  949,  04  N.  E.  661,  the  supreme  court 
4)f  Indiana  held  that  the  good  will  that  at- 
taches to  the  business  of  conducting  a  news- 
paper belong!]^  to  a  copartnership  is  not, 
in  and  of  ito^  property,  within  the  oon: 
fltitntional  jn^ivision  that  the  gmeral  assem- 
ilj  shall  provide  by  law  for  a  uniform  and 
■equal  rate  of  assessment  and  taxation.  In 
State  Bd.  of  Taat  Oomrs.  v.  SolUday,  160 
Ind.  216,  42  L.  R.  A.  826,  49  N.  E.  14,  it 
was  held  that  taxation  of  paid-up,  or  non- 
forfeitable and  partly  paid  up,  life  insurance 
policies,  was  not  provided  for  by  statute, 
«lthoii^  there  was  a  provision  (Bums'  "Rev. 
Stat  1901.  S  8410)  that  "all  property  within 
the  jurisdiction  of  this  state,  not  expressly 
exempted,  shall  be  subject  to  taxation;"  and, 
after  specil^'ing  what  should  be  embraced  in 
the  schedules  of  property  for  taxation,  it 
provided  that  "all  other  goods,  chattels, 
and  personal  property,  not  heretofore  speci- 
fical^  mentiimed,  and  their  valuer  except 
pn^Mities  Bpeciflailly  ocempted  from  taxa- 
^on,**  should  be  Included,  la  People  ea  rel. 
A.  J.  Johnson  Go.  v.  Roharta,  169  N.  Y.  70, 
46  L.  R.  A.  126,  63  N.  E.  685,  copyrights 
and  patoit  rights  were  held  to  be  exem^; 
))ut  the  good  will  of  a  corporation,  which 
was  the  result  of  carrying  on  business  in 
that  state,  was  said  to  be  taxable. 

We  mi^t  ctmtinue  at  great  length  cita- 
tims  of  cases  illustrating  tiie  views  taten 
ty  the  courts  on  snch  questions,  but  thoee 
-we  have  cited  are  sufficient  to  show  that^  as 
«1  L.B.  A. 


a  rule,  the  courts  in  this  country  have  held 
that  such  a  right  as  that  now  being  con- 
sido^d  is  property,  but  of  such  a  nature 
that  the  t^ins  usually  found  in  tax  laws  do 
not  embrace  it  In  uie  absence  of  scone  de- 
termination by  this  court  directly  bearing 
on  the  question,  we  have  thought  it  proper 
to  give  the  trend  of  the  decisions  of  other 
courts  before  discusin^  the  provisions  of  our 
own  laws,  which  we  will  now  do. 

The  learned  counsel  for  the  appellants  re- 
lies on  the  provision  in  the  Declaration  ot 
Bights  that  "every  person  in  the  state,  or 
person  heading  property  therein,  oug^t  to 
contribute  his  proportion  of  public  taxes  for 
the  support  of  the  government,  according  to 
his  actual  worth  in  real  or  personal  prop- 
erty," and  especially  on  the  language  used 
by  tiie  statute.  Section  2,  art  81  (Revenue 
and  Taaea),  after  enumerating  various  kind* 
of  property  to  be  assessed,  contains  the 
clause  so  much  relied  cm,  which  is:  "All 
other  property  of  every  kind,  nature;  and 
deecriptifm  within  this  states  except  as  pro- 
vided uy  the  4th  section  of  this  article,  snail 
be  valued  and  assessed  for  the  purpose  of 
state,  county,  and  municipal  taxation  to  the 
respective  owners  thereof  in  the  manner  pre- 
scribed by  this  article."  That  section,  as 
now  in  force,  was  passed  in  1896;  but  the 
same  language  was  used  when  the  Code  of 
1888  was  adopted,  and  has  been  since  the 
act  of  1874.  Prior  to  1874  the  sUtute  did 
not  use  so  many  mirds,  bat  in  the  Code  of 
1860,  art  81,  {  2,  it  read  "and  all  other 
property  of  every  description  whatsoever, 
shall  be  liable  to  assessment  and  taxation;" 
and  those  terms  were  used  at  least  since  the 
year  1862,  back  of  which  we  have  not  deemed 
it  neceseaiT  to  look.  There  is  therefiure  no 
material  difference  between  the  language 
now  used  and  that  which  was  adopted  as 
early  as  1862. 

The  Baltimore  Stock  Board  was  organized 
on  the  29th  of  January,  1844,  and  on  the 
14th  of  May,  1881,  its  name  was  changed 
to  the  Baltimore  Stock  Bxchanee.  This  case 
was  argued  in  this  court  on  the  fifty-ninth 
anniversary  of  its  organisation,  and  yet 
there  was  never  any  attempt  to  assess  seats 
in  this  exchange  until  the  assessmaits  for 
1901  and  1902  were  made.  That  is  not 
neoesssril^  conclusive  of  the  question,  bnt 
it  is  an  impOTtant  circumstance,  when  we 
remember  that  the  language  now  relied  on 
is,  in  substance,  the  same  that  has  been  in 
the  statutes  for  so  many  years.  The  value 
of  a  seat  may  change  from  year  to  year, 
but,  if  it  is  property  now,  within  the  mean- 
ing of  our  tax  laws,  it  has  been  during  all 
those  years.  If  it  was,  not  cmly  have  the 
owners  of  those  seats  been  placed  in  a  posi- 
tion, by  the  oonstmetion  put  on  the  law  1^ 
the  tax  oflScers,  by  which  th«y  omitted  them 
from  their  schedules  of  personal  property, 
as  provided  for  in  8  174  of  article  81,  aj- 
though  each  swore  that  his  schedule  con- 
tained "a  true,  full,  and  complete  list  of  all 
real  and  personal  pr<^>erty  held  or  belong- 
ing to  me,"  etc.,  but  the  tax  ofBeen  them- 
selves have  fail^  to  discharge  tiieir  duties. 
Not  only  the  original  asMiaors  were  nqnired 
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to  add  any  property  omitted  from  the  sched- 
ules, but  the  appeal  tax  court,  and  assessors 
app^ted  by  tnem,  are  required  to  take 
■teps  tojpla<Qe  qnassessed  property  on  the 
boMcs.  It  eannot  be  assumed  that  during 
these  many  years  all  the  tax  officers  of  the 
city  were  in  ignorance  of  the  fact  that  the 
Baltimore  Stock  Exchange  and  other  such 
exchanges  were  in  existence,  or  that  the 
seats  were  not  taxdd.  We  certainly  can  as- 
sume that  all  of  the  holders  of  such  seats 
would  not  intenticmally  have  violated  the 
law  in  making  up  their  schedules,  and  we  are 
equally  poeitive  that  the  tax  officers  through- 
out all  those  years  would  not  have  wilftuly 
failed  to  diedfiarge  their  duties.  In  view 
of  the  fact  that  the  testimcmy  shows  that 
such  seats  bad  never  been  assessed  before 
1901,  and  knowing,  as  every  intelligeait  per- 
«on  who  reads  newspapers  must  know,  that 
such  persona  as  are  qualified  to  fill  sudi 
poflitions  as  judges  of  the  appeal  tax  court 
of  Baltimore  city  could  not  during  all  these 
yaan  be  Ignorant  of  the  existence  of  those 
seats,  we  must  assume  that  they  have  not 
heretofore  been  attempted  to  be  assessed  be- 
cause the  law  officers  and  officials  of  the  tax 
department  of  the  city  have  not  deemed  them 
to  be  taxable  under  existing  laws.  During 
these  years  the  l^slature  has  frequently 
had  questions  of  taxati<ni  before  it,  and  has 
Twsaed  many  laws  in  relation  thereto.  When 
the  last  general  assessment  law  was  passed 
(1896)  this  exchange  had  been  in  existence 
over  fifty  ^ears,  and  the  rights  of  the  mem- 
bers therein  had  never  been  taxed.  Prop- 
erty intended  to  be  taxed  was  designated 
with  more  particularity  than  had  been  pre- 
viously dcme,  and  the  effort  to  reach  prop- 
erty which  had  escaped  taxation,  and  which 
was  intended  to  be  taxed,  is  manifest  from 
the  statute  itsdf.  Our  present  tax  laws 
have  gone  Into  considerable  detail  as  to  the 
method  of  taxing  shares  in  incorporated 
companies,  and  collecting  the  taxes  levied 
thereon.  And  although  the  members  of  the 
legislature  and  the  city  and  state  tax  officers 
may  be  presumed  to  know  that  these  seats 
have  not  been  assessed,  the  le^slature  has 
not  attempted,  in  terms,  to  have  them  taxed ; 
and,  as  we  have  seen,  the  construction  placed 
on  the  tax  laws  during  this  great  length  oi 
time  seems  to  have  been  that  they  were  not 
taxable.  It  was  said  in  Hays  v.  Richard- 
son, 1  Gill  &  J.  366,  in  speaking  of  the  con- 
struction oi  a  statute:  "This  contempo- 
raneous  unvarying  construction  of  the  act  of 
assembly  for  sixty  years  oug^t  not  to  be 
disregarded,  but  upon  the  most  imperious 
and  conclusive  grounds."  See  also  Harri- 
aon  V.  State,  22  Md.  468,  85  Am.  Dec  668; 
Stuart  V.  Laird,  I  Cranch,  299,  2  L.  ed.  116 ; 
MePherson  r.  Blacker,  146  U.  S.  1,  36  L.  ed. 
860,  13  Sup.  Ct.  Rep.  3.  When,  therefore, 
the  language  of  the  statute  relied  on  is  not 
now  more  ocHmprehensiTe  than  tt  lus  bem 
for  half  a  century,  and  the  thing  sought  to 
be  taxed  has  beoi  in  existence  during  all 
that  time,  but  has  never  been  taxed,  there 
ou^t  to  be  smne  valid  and  substantial  rea- 
son assigned,  before  the  new  oonstruotion  of 
01  L.IL  A. 


the  statute,  now  contended  for,  should  ba 
adopted.    Has  that  been  done? 

It  oannot  be  said  that  the  value  of  a  seat 
in  this  exchange  has  now  become  so  fixed 
that  it  can  be  more  readily  ascertained. 
This  record  discloses  that  as  late  as  1897  a 
seat  was  sold  for  $60,  and,  in  the  attemj^ 
of  the  appeal  tax  court  to  tax  them,  th^ 
assessed  them  for  1901  at  $3,600,  for  1902 
at  $10,000,  and  for  1903  at  $7,000;  and  mm 
of  the  witnesses  who  was  examined  testified 
that  he  thought  his  seat  would  briuK  if  sold 
at  that  time,  $5,000.  It  is  manifest  that 
their  value  is  not  only  constantly  vatying, 
and,  perhaps,  to  do  full  justice  to  all  pai^ 
ties,  would  have  to  be  revalued  every  year, 
but  it  must  depend  upon  the  number  of  va- 
cancies there  ham>en  to  be,  and  the  demand 
for  admission.  We  do  not  find  in  Uie  record 
any  provision  in  the  oonstitntion  or  by-law* 
fixing  the  number  of  seats  that  the  aidiange 
can  have,  hut  in  answer  to  the  question, 
"How  many  seats  have  youf*  one  of  the 
witnesses  said:  "86  or  87.  That  includes 
alternates.  Probably  there  are  half  a  doaen 
alternate  members."  And  he  also  said, 
"They  are  not  sold,  as  a  rule,  unless  a  man 
retires  fToax  business."  The  exchange  is  not 
incorporated,  declares  no  dividends,  "and 
waa  formed  icr  the  purpose  of  Kffnvding  to 
its  members — being  stockbrokers — ^facilities 
for  the  transaction  of  business,  by  proriding 
them  with  a  convenient  exchange  or  sales- 
room rented  for  that  purpose,  in  which  room 
its  meetings  are  hdd."  A  member  cannot 
voitontarily  dispose  of  his  membership  unices 
the  proposed  transferee  is  elected  by  the 
governing  committee.  Xo  transfer  is  per- 
mitted until  all  dues  to  the  exchange  are 
paid  in  full,  and,  if  the  owner  is  ind^%d  to 
any  member,  he  camuA  transfer  his  mem- 
bership until  he  pays  such  indebtedness,  if 
a  protest  is  filed.  In  ease  of  death  the  seat 
is  disposed  of  the  committee  on  member- 
ship, and,  after  payii^  the  claims  of  the 
members,  it  pays  the  balance  to  the  lejjp&l 
representatives  of  the  deceased.  The  mem- 
beo-  does  not  even  hold  a  certificate  ol  mem- 
bership, and  there  is  no  evidence  at  all  of  it, 
beyona  bdng  oundled  as  a  member.  Stodc- 
biwrers  are  lioensed  by  the  states  for  which 
they  pay  a  license  tax.  It  is  thus  apparoit 
that  while  a  membership  in  the  exchange  is, 
in  a  sense,  property,  it  is  qualified  and  lim- 
ited, and  lacks  one  of  the  most  valuable  and 
usual  characteristics  of  property, — the  right 
of  disposing  of  it  as  the  owner  deems  proper^ 
so  long  as  he  violates  no  law. 

But  §  2  of  article  81  states  how  "all  other 
P^roperty  of  every  kind,  nature,  and  deserip- 
tion  within  this  state,  except,"  etc.,  shall  be 
valued  and  assessed;  that  is  to  say,  "in  the 
manner  prescribed  by  this  article."  How 
is  this  seat  in  this  exchange  to  be  valued 
and  assessed  undw  that  provision?  It  is 
not  tangible  personal  property,  and  hence 
can  hardly  be  said  to  be  aaseuable  as  that 
is, — ^"at  its  fnll  cash  value,  without  lo(Aiiig 
to  a  forced  sale."  If  the  ncchange  waa  in- 
corporated, and  stock  was  issued,  the  state 
tax  commissioner  would  assess  It.  By  {  194 
certificates  of  indcMedness  issued  1^  any  in* 
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dividual  or  flrm  are  assessed  and  valued 
according  to  the  rate  of  interest  stipulated 
to  be  paid.  If  they  bear  6  per  cent,  th^ 
are  assessed  at  50  per  cent  of  their  face 
value ;  if  5  per  cent,  at  41}  per  cent  of  their 
face  value;  and  so  cm  as  to  other  rates;  and 
the  section  concludes  that  "such  upon  which 
no  interest  shall  be  actually  paid,  shall  not 
be  valued  and  assessed  at  all."  Thm  |  201 
provides  for  valuation  and  assessment  of 
ttonds,  certificates  of  indd>tedne8S,  or  evi- 
dences  of  debt,  in  whatever  form  nmde  or 
issued  by  public  or  private  corporati<ms,  or 
by  a  state  (other  than  Maryland),  territixy, 
etc.,  at  their  actual  market  value,  upon 
which  the  r^ular  rate  of  taxation  for  state 
purposes  is  to  be  paid,  and  30  oents  (and 
no  more)  on  each  9100  for  county,  city,  and 
municipal  taxation,  but  "such  upon  which 
no  interest  shall  be  actually  paid  shall  not 
be  valued  at  all."  Other  illustrations  might 
be  given,  such  as  the  tax  on  mortgages,  on 
stock  of  foreign  corporations,  etc.,  to  show, 
not  only  how  the  assessments  of  personal 
property  vary  as  "prescribed  1^  this  arti- 
cle;" but,  as  refiecting  upon  the  intention  of 
the  l^islature  in  the  use  of  the  language 
relied  <m,  in  determining  whether  such  prop- 
erty as  a  seat  in  this  exchange  was  int^ded 
to  be  included,  these  and  similar  provisions 
throw  much  light  on  the  subject.  Can  it 
be  supposed  that  the  legislature  intended  to 
tax  such  a  m^bership  in  an  exchange  as 
this  is  shown  to  be  at  what  it  cost  the  mem- 
ber, or  at  wliat  he  could  get  for  it,  when  it 
has  provided  that  on  bonds,  etc,  issued  by 
oin^wratfons  or  some  othw  state  or  country, 
only  30  cents  on  each  $100,  on  a  valuation 
fixed  by  its  market  value,  shall  be  paid  for 
ooonty,  city,  and  mimicipal  taxaticm,  and 
those  upon  which  no  interest  ie  paid  are  not 
to  be  valued  at  all?  Or  that  it  intended 
such  tax  as  is  claimed  in  this  case,  when  it 
provided  for  the  assessmmt  of  certificates 
of  Indebtedness  issued  by  individuals  or 
firms  at  the  rates  provided  for  by  §  194  T 
If  so,  then  it  would  require  a  broker  to  pay 
taxes  on  the  amount  of  money  he  has  in- 
vested in  order  to  acquire  proper  privileges 
for  the  conduct  of  his  business,  from  which 
money  he  receives  no  income  whatever, — 
and  Uiat,  too,  when  he  does  not  even  have  a 
certificate  of  membership,  or  any  evidence 
of  his  ownership,  excepting  tliat  he  is  en- 
rolled as  a  member, — at  a  much  higher  rate 
than  it  has  fixed  for  other  inoorporeal  prop- 
erty. Hp  may  own  $100,000  of  bonds  or 
shares  of  stock  in  foreign  corporations,  on 
which  he  receives  interest  or  dividends,  and 
can  only  be  required  to  pay  the  city  of  Bal- 
timore 30  oento  on  each  $100  thereof;  but 
if  he  has  a  seat  in  this  ^change,  for  whlcn, 
mcctnrding  to  the  evidence,  he  mif^t  get  from 
$60  to  $10,000,  depending  upon  whether 
there  are  vacancies  or  a  demand  for  admis- 
sion, he  must  pay  the  r^[ular  rate  of  taxa- 
tion  on  its  value,  under  the  theoiy  of  the 
appellants,  notwithstanding  he  pajrs  the 
sute  a  license  lee  f<»r  earrying  mi  his  busi- 
ness. 

The  learned  judge  below,  as  reflecting 
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upon  the  question  whether  the  le^slature 
intended  to  impose  a  tax  on  this  property, 
pointed  out  in  his  opinion  the  difficulties 
that  would  be  in  the  way  of  enforcing  pay- 
ment under  the  existing  tax  laws;  but,  al- 
though there  is  force  in  his  suggestions,  we 
will  not  rtop  to  discuss  those  provisiMis. 
Seeing  what  has  been  the  uniform  and  un- 
varying construction  placed  on  the  statutes 
providing  for  taxation  in  this  state  for  over 
fifty  years  by  the  tax  officers  of  the  state 
and  tile  city  of  Baltimore,  and  ^parently 
by  the  legislature  itself,  and  having  before 
us  such  statutes  as  we  have  referred  to, 
whidi  provida  different  methods  of  taxation 
of  property  much  nearer  akin  to  that  under 
ooiMida»tion  than  tangible  personal  prop- 
erty is,  we  are  forced  to  the  oonelusicm  that 
the  le^slature  did  not,  by  the  statute  now 
in  force,  intend  to  tax  seats  in  this  ex- 
change, and,  if  it  did,  it  is  utterly  uncertain 
as  to  what  rate  it  intended  they  should  be 
taxed,  although  it  has  established  rates  for 
other  incorporeal  property.  That  there  can. 
be  no  justification  in  taxing  them  in  the 
method  attempted  seems  to  be  perfectly 
clear,  when  the  provisions  tar  otlwr  pn^ 
erty  such  as  we  nave  mentimed  are  oraisia- 
ered;  and  it  would  be  impossible  to  place 
them  in  the  categoiy  of  bonds,  stock,  evi- 
dences of  inde^teiuiess,  etc.,  for  the  purpose 
of  taxation  under  existing  laws,  as  they  are 
not  embraced  by  any  of  them.  We  are 
therefore  of  the  opinion  that,  notwithstand- 
ing the  broad  language  of  the  statute,  the 
I^islature  has  not  only  not  made  provision  ■ 
as  to  how  pn^rty  such  as  this  should  be 
taxed,  but  as  yet  has  expressed  no  intention 
of  taxing  it. 

It  is  not  necessary  to  discuss  at  length  the 
meaning  of  the  15th  article  of  the  Declara- 
tion of  Rights,  which  has  so  frequently  been 
before  us.  It  is  well  settled  that  there  may 
be  "property"  in  the  state  which  is  not  cov- 
ered by  that  provision.  In  State  v.  Phila- 
delphia, W.  d  n.  R.  Co.  45  Md.  379,  24  Am. 
Rep.  Sll,  we  said:  "A  franchise  is  a  special 
privilege  conferred  by  the  state  on  certain 
persons,  and  which  does  not  belong  to  them 
of  common  right;  and,  although  the  fran- 
chises of  a  company  may  be  considered,  in 
one  sense,  property,  and  valuable  property, 
yet  they  are  not  pn^erty  in  the  meaning  of 
that  term  as  used  in  the  Bill  of  Rif^ts." 
In  some  of  the  statutes  above  cited  we  have 
seen  ttiat  what  is  undoubtedly  property  is 
exempt  from  taxatitw,  when  no  interest  or 
dividends  are  paid,  and  different  rates  of 
valuation,  as  well  as  exemptions,  aie  pro- 
vided for,  and  have  been  sustained  by  this 
court.  Fauat  v.  Twenty-Third  Oerman  Am- 
encan  Bldg.  Aaao.  84  Md.  186,  35  Atl.  890; 
Allen  V.  National  State  Bank,  92  Md.  509, 
52  L.  R.  A.  760,  48  Atl.  78;  Frederick 
County  V.  Frederick,  88  Md.  654,  42  Atl. 
218;  Simpson  v.  Hopkins,  82  Md.  478,  33 
Atl.  714;  and  other  cases  that  might  bo 
cited. 

Order  affirmed;  the  appellants  to  pay  the 
costs. 
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WEST  VIRGINIA  CENTRAL  &  PITTS- 
BURG RAILWAY  COMPANY,  Appt., 

V. 

8TATE  ol  Maryland  (or  Use  of  Ida  F. 
FULLER. 

(96  Md.  662.) 

>•  The  aneatlon  of  proximate  or  remote 
cavae  does  not  arise  mm  between  tbe 
elements  of  a  eanae  wbicb  harled  a  car 
oot  of  a  rli^t  of  way  to  th«  Injary  of  a  hr- 
stander,  where,  altbongh  In  point  of  time 
each  act  was  prior  to  that  which  succeeded 
It,  all  taken  togetber  coastltuted  the  efflcleot 
cause,  bat  for  the  occarrence  of  vhlcb  the 
accident  woald  not  have  happened. 

S>  A  railroad  eompanr  whleh  permit* 
a  ear  to  break  loose  from  a  train  on 
a  vrade,  and  run  down  Into  collision  with 
another  car  at  the  foot  of  the  decline  In  sucb 
a  way  as  to  be  burled  off  of  tbe  right  of  way 
to  tbe  Injury  of  a  bystander,  is  liable  for  the 
Injury  thereby  caused  to  him,  anless  It  la 
shown  that  the  accident  waa  unavoidable. 
■  S>  It  Is  not  error  to  reject  a  prayer 
for  InstmctlonB^  the  theory  of  which  I*  cov- 
ered hr  otbera  which  are  granted. 

4i  A  railroad  companT  owes  tbe  dntr 
to  persons  near  Its  track  to  nse  air 
brakes  on  Its  cars,  If  they  are  necessary 
to  preroit  than  from  breaking  tnm  the  train 
on  an  Incline  and  ronnlng  down  In  sadi  a 
way  as  to  be  burled  from  the  track  to  tbe 
possible  Injury  of  persona  wbo  may  be  there. 

B.  When  a  «>ar  Is  thrown  oil  from  the 
risht  of  war  of  a  railroad  oompaay 
to  the  Injnrr  of  a  stranorer,  that  act 
mast  be  regarded  as  the  efflclent  cause  of  the 
Injury  In  determining  the  liability  of  the 
railroad  company,  and  not  tbe  varloas  steps 
which  lead  to  it;  ao  that  the  eonwaay  can- 
not relieve  Itself  from  liability  by  showing 
that  neither  of  auch  steps  waa  negligent 

(March  81,  1908.) 

APPEAL  by  defendant  from  a  jndgmeot 
of  the  Circuit  Court  for  All^ny 
Ckninty  in  fovor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  idaintiff*B  intestate.  Af- 
firmed. 

The  plaintiff's  prayer  for  an  inBtniciion 
to  the  jury  was  as  follows: 

"If  the  jury  find  from  tbe  evidence  tiiat 
<m  or  about  the  8th  day  of  July,  1901,  Mel- 
ville Fuller,  under  the  age  of  twenty-one 
years,  was  killed  by  the  cars  of  the  de- 
fendant while  operated  by  its  agents  on  its 
road,  and  that  the  equitable  plaintiff  herein 
is  related  to  him  in  the  manner  as  set  forth 
in  the  pleadings,  and  that  the  said  killing 
resulted  from  the  want  of  ordinary  care  ana 
prudence  on  the  part  of  the  agents  of  the 
defendant,  and  not  from  the  want  of  or- 
dinary care  and  prudence  of  the  deceased, 
directly  contributing  to  the  accident,  that 
then  the  plaintiff  is  entitled  to  reoover  in 
this  cause." 


Nona.— As  to  llablll'^  of  railroad  company 
for  Injury  to  persona  near  track,  aee  also,  In 
this  series,  Doyle  v.  Chicago.  Bt.  P.  &  K.  C. 
R.  Co.  (Iowa)  4  L.  B.  A.  420. 

For  negligence  In  kicking  cars  or  making 
flying  Bwltehas,  see  nota  to  Kentucky  C  B.  Co> 
fll  L.R.  A. 


Defendant's  prayers  were  as  follows: 

lat:  "That  the  plaintiff  has  offered  no- 
evidence  in  this  case  legally  sufficient  to  en- 
title it  to  recover,  and  their  verdict  must 
be  for  the  defendant." 

2d:  "That  there  is  no  evidence  in  this 
case  of  any  such  neglif^ce  on  the  part  of 
the  defendant  in  the  diBchar:ge  of  its  le^l 
obligations  to  the  deceased,  or  to  the  equita- 
ble plaintiff  in  this  case,  as  entitles  the 
plaintiff  to  recover  in  this  action." 

3d:  "That  if  the  jury  find  from  the  evi- 
dence that,  at  the  time  of  the  accident  sued 
for,  the  defendant  was  operating  a  railroad 
through  the  suburbs  of  tne  village  of  Luk^ 
in  Allegany  county,  and  that  immediately 
west  of  its  main  track  it  had  a  siding' 
opposite  the  house  of  a  certain  Mr.  Rogers, 
and  that  the  boy,  Melville  W.  Fuller,  for 
whose  death  this  suit  is  brought,  waa  stand- 
ing on  the  company's  right  of  way  between 
the  fence  of  said  Rogers'  lot  and  said  sid- 
ing, waiting  for  a  train  of  ears  which  was 
then  on  sud  siding  to  move  off  the  same- 
so  that  he  could  cross  the  same  with  a  bucket 
of  water  to  the  automobile  works  on  the 
east  side  of  said  railroad,  and  that  while 
said  boy  was  so  standing  there  part  of  the 
cars  of  freight  train  of  tne  defendant  which 
had  gone  up  the  track  about  a  quarter  of  a 
mile  broke  loose  from  the  train  to  which 
they  were  attached  and  ran  back  down  tk^ 
main  line  of  said  track,  and  that  just  before 
said  cars  broke  loose  and  ran  bade  said 
train,  which  bad  been  standing  on  said  sid* 
ing,  was  pulled  onto  the  main  track  going 
east  by  the  servants  of  the  defendant,  and 
had  all  gotten  off  of  said  siding  onto  said 
main  track  except  one  car  and  the  caboose 
on  the  rear  end  of  said  east-bound  train,  and 
that  said  cars  so  running  back  on  said  main 
track  side-wiped  and  struck  said  caboose  and 
knocked  it  over  sAainst  and  upon  said  boy, 
where  and  while  he  was  so  striding  on  the 
west  side  of  said  siding  waiting  to  oross  the 
track,  whereby  said  boy  was  killed,— rtill  the 
plaintiff  is  not  entitled  to  reoover,  even 
though  the  jury  shall  further  find  that  at 
the  time  he  was  waiting  to  cross  said  track 
and  for  a  long  time  before  there  was  a  path 
or  walk  across  the  right  of  way  of  the 
tracks  of  the  defmdant  from  t^e  [woperty 
of  said  Rogers  over  to  said  automobile 
works,  over  which  persons,  together  with  the 
said  boy,  were  accustomed  to  pass  and  re- 
pass, and  over  which  said  boy  on  said  oc- 
casion was  'waiting  to  pass;  and  even  if  the 
jury  shall  further  find  that  none  of  the  cars 
which  broke  away  from  said  train  and  ran 
back  on  the  main  track  were  equipped  with 
air  brakes,  or  connected  up  with  air-brake 
connections,  with  the  balance  of  said  train 
from  which  they  had  just  broken." 

0th:  ''That  under  aft  tbe  circumstances  of 
this  case  the  defendant  owed  no  duty  to  the 
deceased,  or  to  the  equitable  plaintiff,  to 

V.  Smith  (Ky.)  18  L.  B.  A.  68;  also  Both  v. 
Union  Depot  Co.  (Wash.)  81  L.  R.  A.  856. 

Ab  to  liability  for  Injury  to  person  crossing 
track  by  breaking  In  two  of  a  moving  train, 
see  Patton  v.  Bast  Tennessee,  Y.  A  O.  E.  Cow 
(Tenn.)  12  L.  K.  A  184. 
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equip  its  cars,  or  any  of  them,  with  aii 
brakes,  in  the  running  of  its  trains;  and, 
even  if  the  jury  believe  from  the  eridence 
that  the  defenUant  failed  so  to  equip  its 
cars,  and  that  the  death  of  the  said  fniller 
boy  resulted  from  that  failure,  yet  the  plain- 
tiff is  not  mtitled  to  reeover." 

7th:  "That  even  if  the  jury  shall  find 
that  the  cars  which  broke  loose  and  ran 
back  were  not  equipped  with  air  brakes,  and 
if  they  bad  been  so  equipped  they  would 
have  stopped,  and  not  run  back,  resulting  in 
the  collision  testified  to  by  the  witnesses, 
yet  that  the  direct  and  proximate  cause  of 
the  accident  was  the  parting  of  the  cars 
from  the  train,  and  not  the  failure  to  have 
said  cars  equipped  with  air  brakes,  and 
there  being  no  sufficient  evidence  in  this  case 
to  show  that  the  parting  of  the  train  was 
due  to  any  negligence  of  the  defendant,  the 
plaintiff  is  not  entitled  to  recover." 

8th:  "That  if  the  jury  find  that,  but  for 
the  intervention  of  the  train  going  east,  the 
cars  which  broke  off  and  ran  back  would 
have  gone  on  down  the  main  track  of  the  de- 
fmdant's  railroad,  and  done  no  injury  to  the 
deceased,  then  the  plaintiff  is  not  entitled 
to  recover,  even  tiiough  the  jury  may  find 
that  the  cars  which  ran  back  and  struck 
the  intervening  train  were  not  equipped 
with  air  brakes,  unless  the  jury  fuAoer 
find  that  in  drawing  said  eastbound  train 
out  of  the  aiding  on  to  the  main  track  the 
servants  of  the  defendant  were  guilty  of 
negligence  in  so  doin^." 

9th:  ''That  there  is  no  evidence  in  this 
case  legally  sufficient  to  show  that  the  serv* 
ants  of  the  defendant  were  guilty  of  any 
negligence,  under  the  circumstances,  in 
drawing  said  eastbound  train  from  the  sid- 
ing on  to  the  main  track,  or  that  the  part- 
ing of  said  train  was  in  any  way  caused  by 
the  negligence  of  the  defendant." 

MeMrs.  Beaiamla  A.  RIehmomd  and 
O.  W.  Dailr  for  appellant. 

Uea»r$.  D.  James  BlaeUstom  and 
Drnvld  J.  Lewis  for  appellee. 

UoShenr,  J.,  delivered  the  opinion  of 
the  court: 

'  This  is  a  personal  injury  case.  All  the 
questions  involved  arise  on  the  instructions 
granted  and  on  the  prayers  rejected  by  the 
trial  court,  and  they  are  Imnijg^t  up  \^  the 
one  bill  of  exceptions  which  the  record  con- 
tains. The  leffal  principles  tiiat  must  con- 
trol the  final  decision  are  perfectly  familiar, 
and  the  only  difficulty  presented  springs,  as 
is  generally  the  case,  from  the  application 
of  those  principles  to  the  peculiar  facts  of 
the  occurrence.  A  brief  statement  of  the 
iaxAa — both  those  which  are  uncontroverted 
and  those  which  are  disputed — will  now  be 
made,  as  they  furnish  the  basis  of  the  dis- 
cussion which  will  follow. 

The  appellant  is  a  railroad  company  whose 
road  extends  from  Cumberland,  in  the  state 
of  Maryland,  southwardly  to  West  Virginia 
Junction,  and  thence  on  to  Elkins,  in  the 
state  of  West  Virginia.  The  accident  out  of 
which  this  case  grew  happened  near  the 
town  of  Luke,  in  Allegany  county.  At  the 
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place  of  the  accident  there  is  a  siding  used 
to  let  trains  going  in  opposite  directions 
pass.  On  the  day  the  injury  was  inflicted 
a  train  of  49  freight  cars,  33  of  which  were- 
loaded  with  steel  rails  and  16  of  which  were 
empty,  was  j>roceediii^  southwardly  towards- 
West  Virrinia  Junction  up  a  considerable- 
rade,  whAst  a  train  of  empty  freight  cars, 
estined  northwardly,  stood  on  the  siding- 
waiting  for  the  south-bound  train  to  pass. 
Upon  one  side  of  the  railroad  track  an  auto- 
mobile works  was  located.  Upon  the  oppo- 
site side  of  the  track  a  man  by  the  name  of 
Rogers  lived.  The  men  employed  at  the  au- 
tomobile works  got  their  drinking  water 
from  a  well  in  the  yard  of  Rogers.  Melville- 
W.  Fuller,  a  boy  of  little  more  than  fourterai 
years  of  age,  was  employed  at  the  automo- 
bile worics  to  carry  water  from  the  Ra^^rs- 
well  to  the  works  for  the  use  of  the  work- 
men there.  To  go  from  the  works  to  the 
well  he  was  compelled  to  cross  the  main 
track  and  the  siding  by  a  path  used  by  him- 
and  others,  though  the  path  was  not  a  r^u- 
lar  public  or  private  crossing.  On  July  8th, 
1901,  the  boy  crossed  the  two  tracks  with  a 
bullet  in  his  hand  to  get  water.  Before  he- 
could  return  the  north-bound  train  of  empty 
freight  cars  backed  into  the  siding,  and  the- 
south-bound  train  of  loaded  and  empty 
freight  cars  passed,  going  up  a  heavy  grade. 
This  latter  train  was  hauled  by  two  engines, 
one  of  which  was  in  front  and  the  other 
was  some  six  or  seven  cars  back  from  the- 
front.  After  it  had  passed  the  switch  the 
train  of  empties  standing  on  the  siding 
started  to  pull  out.  The  ooy  all  this  Vhile- 
was  standing,  according  to  the  contention  ot 
the  railroad  company,  on  its  right  of  way, 
but  according  to  the  contention  of  the  ap- 
pellee, in  the  yard  of  Rogers,  waiting  for  the 
two  trains  to  clear  the  crossing  at  the  path 
so  that  be  might  return  with  his  bucket  of 
water  to  the  automobile  works.  After  the 
south-bound  train  had  passed  some  distance 
up  the  grade,  six  or  eight  of  the  rear  cars- 
broke  loose  and  came  back  at  a  high  rate  of 
speed,  and  as  the  train  of  empties  had  not 
entirely  cleared  the  siding  the  caboose  of  the- 
former  struck  with  a  glancing  blow  the  ca* 
boose  of  the  latter,  derailing  both,  and  driv- 
ing the  last-named  caboose  over  into  the 
^ard  of  Rogers.  It  fell  upon  the  boy,  and 
instantly  crushed  him  to  death.  This  suit 
was  then  brought  in  the  name  of  the  state 
for  the  use  of  the  boy's  widowed  mother 
against  the  raUroad  company  to  recover 
damages  for  the  injury  she  sustained  by  the 
death  of  her  son.  It  was  shown  that  whilst 
most,  if  not  all,  of  the  cars  in  the  south- 
bound freight  train  were  equipped  with  air 
brakf^s,  all  of  those  so  equipped  were  not 
coupled  up  with  the  air;  and  it  was  proved 
that,  if  the  air  brakes  had  be^  properly 
coupled,  up,  the  moment  the  train  parted 
both  sections  of  it  would  have  instantly 
stopped,  and  the  collision  which  ensued 
would  have  been  avoided,  and  '  the  boy 
would  not  have  been  killed.  It  was  not 
shown  by  the  appellee  what  caused  the  six 
or  eight  rear  cars  of  the  south-bound  train 
to  part  from  the  other  cars,  nor  did  the 
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appellant  offer  any  explanation  of  tbat  oc- 
currence. 

At  the  close  of  the  evidence  the  appellee 
offered  one  prayer,  which  was  granted,  and 
the  appellant  offered  ten,  of  which  the 
fourth,  fifth,  and  tenth  were  granted  and 
the  others  were  rejected.  The  verdict  and 
the  judgment  thereon  being  in  favor  of  the 
appellee,  the  appellant  ap^aled,  and  the 
rulings  of  the  trial  court  in  granting  the 
appellee's  prayer,  and  in  refusing  to  grant 
the  appellant's  first,  second,  third,  sixth, 
seventh,  eighth,  and  ninth  prayers,  are  as- 
signed  as  errors  for  review  in  this  court. 
The  prayers  will  be  found  set  out  at  lei^;th 
in  the  reporter's  statement  of  the  case. 

The  first  and  second  prayers  of  the  appel- 
lant go  to  right  of  recovery,  and  were  de- 
signed to  withdraw  the  case  from  the  jury, 
on  the  ground  that  no  legally  sufficient  evi- 
dence had  been  adduced  to  show  negligence 
on  the  part  of  the  appellant  in  the  dischai^ 
of  its  legal  obligations  to  the  deceased  boy 
or  to  his  mother.  This  opens  up  the  whole 
law  of  the  controversy. 

Of  course  there  can  be  no  negligence  where 
there  is  no  duty  that  is  due;  for  negligence 
is  the  breach  of  some  duty  that  one  person 
owes  to  another.  It  is  consequently  relative 
and  can  have  no  existence  apart  from  some 
duty  expressly  or  impliedly  imposed.  In 
every  instance,  before  ncsligmce  can  be 
predicated  of  a  given  act,  back  of  the  act 
must  be  sought  and  found  a  duty  to  the  in- 
dividual complaining,  the  observance  of 
which  duty  would  have  averted  or  avoided 
the  injury.  This  has  been  so  often  stated 
that  it  is  not  deemed  necessary  to  elaborate 
it.  As  the  duty  owed  varies  with  circum- 
stances und  with  the  relation  to  each  other 
of  the  individuals  concerned,  so  the  alleged 
negligence  varies,  and  the  act  complained  of 
never  amounts  to  negligence  in  law  or  in 
fact,  if  there  has  been  no  breach  of  duty. 
Thus,  the  duty  due  by  a  common  carrier  to 
its  passengers  is  entirely  different  from  the 
duty  owed  by  the  same  carrier  to  a  tres- 
passer on  its  right  of  way,  and  therefore  an 
act  which  in  the  first  ins^nce  would  be  neg- 
ligent because  a  breach  of  the  particular 
duty  thera  due  would  not  be  negligent  in 
the  second  instance,  simply  because  the  some 
duty  is  not  due.  The  auty  owed  to  a  tres- 
pa^er  on  a  right  of  way  is  measurably  less 
than  the  duty  owed  to  the  same  person  when 
not  a  trespasser,  but  when  entirely  off  the 
right  of  way.  As  said  by  this  court  in 
Wentem  Maryland  ft.  Co.  v.  Kehoe,  83  Md. 
434,  35  Atl.  94 :  "A  railway  company  is  not 
bound  to  anticipate  that  a  person  will  be 
negligently  or  wrongfully  on  ii»  tracks,  but 
if  its  servants  see  a  person  in  a  place  of 
peril  on  the  right  of  way  then  the  duty 
arises  to  avoid  injuring  him  if  possible.  But, 
to  recover  for  an  injury  sustained  when  in 
such  a  position,  the  plaintiff  must  show  ( 1 ) 
that  the  company's  servants  had  knowledge 
of  his  peril ;  (2)  that  they  had  knowledge  in 
time  to  avoid  the  injury;  (3)  that  they  then 
failed  to  exert  proper  care  to  avoid  the  in- 
jury." This  doctruM,  stated  even  more 
broadlv,  the  appellant  had  the  fuU  benefit 
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of  in  its  fifth  instruction;  for  the  jury  were 
there  told  that  if  the  boy  was  on  the  right 
of  way  the  appellee  would  not  be  entitled 
io  recover,  although  the  death  of  the  boy 
was  the  result  of  the  appellant  company  not 
having  air  brakes  on  the  cars  that  became 
detached  from  the  train,  "or  the  result  of 
defective  appliances  or  machinery."  Bui 
whilst  the  measure  of  duty  due  by  a  rail- 
road company  to  a  trespasser  is  as  stated  in 
Kehoe^a  Case,  83  Md.  434,  36  Atl.  94,  there 
is  manifestly  a  higher  duty  due  by  railroad 
companies  to  persons  on  their  own  premises 
or  lawfully  on  the  premises  of  others.  So 
use  your  own  rights  and  property  as  to  do 
no  injury  to  those  of  others  is  a  nuudm  of 
the  law  which  imposes  upon  a  railroad  com- 
pany a  duty  towards  the  public  and  towards 
each  individual  who  is  not  himself  a  wrong- 
doer, and  which  is  no  less  bindii^  than  when 
applied  to  natural  persons  in  Uieir  ordinary 
relations.  Numerous  illustrations  of  the  ap- 
plication of  this  doctrine  might  be  givo^ 
but  a  few  familiar  ones  will  suffice.  The 
maxim,  though  not  as  applying  to  a  nul- 
road  company,  was  cited  and  ^opted  gen- 
erally  by  this  court  in  Scott  v.  Bay,  3  Md. 
446.  Tiiat  was  a  suit  brought  to  recover 
damages  which  the  plaintiff  sustained  by  the 
quarrying  of  stone  by  the  defendant  on  the 
latter's  own  premises.  The  blastiiu^  threw 
large  quantiues  of  stcme  on  the  plaintiff'a 
land.  The  defendant  asked  the  lower  court 
to  instruct  the  jury  that  the  defendant  had 
a  right  to  quarry  stone  from  his  quarries, 
and  that  the  plaintiff  could  not  recover  for 
any  injury  he  sustained  in  consequence  of 
such  quarrying,  if  the  jury  believed  that 
proper  precautions  were  used  in  working  the 
quarries,  and  that  such  injuries  were  sus- 
tained without  default  of  the  defendant  The 
prayer  was  rejected,  and  on  appeal  that 
court  said:  "In  the  first  place,  there  is  no 
Bufiicient  evidence  in  the  record  to  warrant 
such  a  prayer,  that  proper  precautions  were 
used  in  working  the  quarries.  But,  if  proper 
precautions  had  been  taken,  they  would  still 
constitute  no  vindication  of  the  defendant 
for  the  injuries  resulting  to  the  plaintiff. 
Unless  a  party  can  show  a  right,  either  in 
the  nature  of  a  presumed  grant  or  easement, 
or  in  some  other  mode,  to  use  his  property 
in  a  particular  way,  he  cannot  use  it  In  that 
particular  way,  if  it  occasions  injury  to  bis 
neighbors  in  the  (^uiet  enjoyment  of  their 
legal  rights  and  privileges,  and  it  makes  no 
difference  whether  precautions  were  used  or 
not  to  prevent  the  injury  complained  of." 
The  same  principle  underlies  the  decision  of 
Baltimore  d  P.  R.  Co.  v.  Reaney^  42  Md.  117. 
There  the  railroad  company  had  hem  given 
authority  to  construct  a  tunnel  under  Wil- 
son street,  in  the  city  of  Baltimore.  In  do- 
ing the  work  the  walls  of  Reaney's  honse 
were  injured.  The  house  stood  on  Madison 
avenue,  nearly  25  feet  northwest  of  Wilson 
street,  with  another  dwelling  intervening  be- 
tween it  and  Wilson  street.  The  excavation 
made  for  the  tunnel  did  not  come  within 
something  over  25  feet  of  Reoncy's  hoiu^ 
but  did  approach  quite  near  the  one  adjoin- 
ing it.   The  walls  of  the  lattor  settled,  and 
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that  caused  the  walls  of  Keaney'e  house  to 
«nick.  Keaney  sued  the  company  for  the 
'damage  thus  inflicted,  and  recovered  a  judg- 
ment. On  appeal  the  judgment  was  af- 
firmed, and  this  court,  speaking  through 
Judge  Alvey,  said:  '<That  there  was  no  neg- 
ligence or  waut  of  care  in  doing  the  work  is 
no  answer  in  a  case  like  this.  .  .  .  That 
the  excavation  of  the  street  for  the  tunnel 
was  lawful,  and  done  in  a  lawful  manner  at 
the  time,  can  constitute  no  defense  to  this 
action,  if  damages  actually  resulted  from  the 
work.  There  are  many  cases  in  which  an 
act  may  be  perfectly  lawful  in  itself,  and 
will  continue  to  be  so  until  damage  has  been 
■done  to  the  properly  or  person  of  another, 
but  from  the  moment  such  damage  arises 
the  act  becomes  unlawful,  and  an  action  is 
maintainable  for  the  injury."  And  Bonomi 
V.  Backhouse,  Kl.  Bl.  &  El.  622;  Smith  v. 
Thackerah,-  L.  R.  1  C.  P.  564,  and  Addison, 
Toi-tfl,  9,  are  cited.  The  same  doctrine  was 
applied  at  an  early  date  in  actions  of  tres- 
pass. Thus,  in  trespass  qitare  clauaum 
jregit,  the  defendant  pleaded  that  he  had 
land  adjoining  the  plaintiff's  close,  and  upon 
it  a  hedge  of  ihoms ;  that  be  cut  the  thorns, 
and  that  they,  ipso  invito,  fell  upon  the 
plaintiff's  land,  and  the  defendant  took  them 
•ofT  as  soon  as  he  could,  which  was  the  same 
trespass,  etc.  On  demurrer  judgment  was 
given  for  the  plaintiff,  on  the  ground  that, 
though  a  man  may  do  a  lawful  thing,  yet, 
if  any  damage  thereby  befalls  another,  he 
shall  be  answerable,  if  he  could  have  avoided 
it.  Broom's  Legal  Maxims,  161,  and  cases 
there  cited.  It  is  true  these  last  cases  were 
in  trespass,  and  the  declaration  now  before 
us  is  in  case.  But  the  prayers  at  present 
under  consideration  are  demurrers  to  the 
evidence,  and  make  no  reference  to  the 
pleadings;  hence  the  right  to  recover  de- 
pends, not  upon  the  form  of  the  action  or 
the  state  of  the  pleadings,  but  solely  upon 
the  case  made  by  the  proof.  Baltimore  Bldg. 
Aaao.  No.  2  v.  Grant,  41  Md.  569;  Leopard 
T.  Chesapeake  A  O.  Canal  Co.  1  Gill,  222. 

There  is  another  class  of  cases,  more  akin 
to  the  one  stated  in  the  declaration  in  this 
record,  wherein  it  has  been  recognized  as  the 
settled  law  that  when  an  injury  results  from 
the  negligent  performance  of  a  lawful  act  a 
right  of  action  arises  by  reason  of  the  negli- 
gence. BalUmore  £  P.  R.  Co.  v.  Reaney,  42 
Md.  130;  Leader  v.  Momon,  3  Wils.  461; 
Jones  V.  Bird,  6  Bam.  &,  Aid.  837;  Latorence 
T.  Great  Jtorthem  R.  Co.  18  Q.  B.  653.  The 
running  of  its  trains  by  therailroadcompanj 
vas  a  lawful  act;  but  was  there  negligence 
in  permitting  some  of  its  cars  to  be  hurled 
■ouUide  of  the  right  of  way,  whereby  the 
injury  was  inflicted?  It  must  be  borne  in 
mmd  that  we  are  dealing  with  a  demurrer 
to  the  evidence,  and  as  there  was  some  proof 
from  which  the  jury  could  conclude  that  the 
bey,  when  killed,  was  not  on  the  r^t  of 
way,  it  must  be  assumed  as  a  fact  that  he 
was  not. 

Let  us  see,  then,  first.  What  caused  the 
•death !  and,  secondly.  What  duty  due  by  the 
appellant  was  disr^rded  hjf  it? 

It  is  obvious  that  the  injury  would  not 
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have  happened  if  the  rear  cars  of  the  south- 
bound train  had  not  become  detached  from 
those  in  front  of  them,  or  if  the  detached 
cars  had  been  equipped  with  air  brakes  in 
working  order,  or  if  just  at  the  precise  mo- 
ment of  the  collision  the  caboose  of  the 
north-bound  train  bad  been  clear  of  the  sid- 
ing and  on  the  main  traek,  because  then  the 
glancing  blow  which  threw  the  caboose  to 
the  side  could  not  have  been  given.  The 
concurrence  of  these  three  thin^  produced 
the  injury.  Whilst  each  was  prior  in  point 
of  time  to  the  one  that  succeeded  it,  when 
measured  by  minutes,  or  perhaps  seconds, 
alt  together  constituted  the  efficient  cause, 
but  for  the  occurrence  of  which  the  boy 
would  not  have  been  killed.  No  independent 
act  emanating  from  some  other  agency  than 
ttie  defendant  itself  intervened  to  give  rise 
to  the  application  of  the  doctrine  of  proxi- 
mate and  remote  cause,  because  all  three 
acts  which  combined  to  produce  the  deaUi 
were  acts  of  the  appellant. 

Now,  it  would  seem  to  be  a  perfectly  plain 
duty  of  a  railroad  company  to  keep  its  cars 
on  the  rails  laid  on  its  right  of  way,  or,  at 
least,  to  keep  them  within  the  limits  of  its 
right  of  way.  Every  abutting  land  proprie- 
tor has  a  right  to  insist  that  this  shall  be 
done,  so  that  in  using  the  dangerous  agencies 
employed  in  operating  the  road  his  person 
and  property  may  not  be  injuriously  af- 
fected. This  duty  is  due,  not  only  to  the 
abutting  landowner  but  to  every  individual 
lawfully  on  contiguous  property  to  the 
right  of  way.  It  is  therefore  a  duty  due 
to  every  person  along,  or  who  may  l>e  pass- 
ing along,  but  not  on,  the  right  of  way. 
And  this  duty  springs  out  of  the  obliga- 
tion upon  the  company  to  so  use  its  own 
rights  and  property  as  not  to  injure  the 
rights  or  the  property  of  others.  Starting 
with  that  duty,  it  is  clear  when  a  car  has 
by  a  colliMon  been  hurled  outside  the  right 
of  way,  and  an  injury  has  been  inflicted  on 
one  lawfully  there,  a  breach  of  duty  has  oc- 
curred, and  consequently  there  has  been  neg- 
ligence, and  for  the  injury  thus  inflicted  an 
action  will  lie  unless  it  be  shown  that  an  un- 
avoidable accident  was  the  efficient  cause  of 
the  injury.  No  effort  was  made  to  do  this, 
and  therefore  it  docs  not  become  necessary 
to  trace  back  of  the  breach  of  duty  which 
occasioned  the  injury  the  causes  which  pro- 
duced that  breach,  or  to  ascertain  whether 
the  causes  of  the  cause  were  themselves  acta 
of  negligence. 

From  the  views  we  have  expressed  it  is 
quite  clear,  in  the  light  of  the  conflicting 
evidence  as  to  whether  the  boy  was  within 
or  outside  of  the  right  of  way.  that  the 
court  was  entirely  right  in  refusmg  to  with- 
draw the  case  from  the  consideration  of  tli© 
jury,  and  it  only  remains  to  inquire  whether 
there  was  any  error  in  the  other  rulings  to 
which  exception  was  reserved. 

The  appellant's  third  prayer  proceeds  upon 
the  theory  that  if  the  boy  was  standing, 
when  killed,  within  the  company's  right  of 
way,  then  no  cause  of  action  exists,  ev^ 
though  the  cars  which  broke  away  from  the 
south-bound  train  and  collided  with  the  oth- 
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er  train  were  not  provided  with  air  brakes 
or  connected  up  with  the  air-brake  appli- 
ances.  There  was  no  error  in  rejecting  that 
prajer,  for  the  plain  reason  that  its  theory 
was  distinctly  covered  by  the  fourth  and 
fifth,  which  were  granted.  The  theory  which 
both  Uie  fourth  and  fifth  inBtnictions  an- 
nounce is  that  tlie  failure  to  use  appropriate 
appliances  to  prevent  such  c<^lisions  as  the 
one  described  cannot  be  relied  on  by  a  tres- 
passer as  evidence  of  an  omission  by  the 
company  to  discharge  any  duty  which  it 
owed  to  him.  It  would  have  been  error  to 
repeat  that  same  doctrine  by  granting  the 
third  prayer. 

The  appellant's  sixth  prayer  was  radically 
defective.  It  asked  the  court  to  rule  that 
"under  all  the  eircnmstances  of  this  ease 
the  defendant  owed  no  duty  to  the  deceased" 
to  equip  its  cars  or  any  of  them  with  air 
brakes,  and  that,  even  if  the  death  of  tbe 
boy  resulted  from  the  company's  failure  to 
so  equip  its  cars,  no  recovery  could  be  had. 
Had  the  prayer  been  granted,  tbe  l^al  con- 
clusion deducible  from  it  is  this:  Even 
though  the  boy  had  not  been  on  tbe  right 
of  way,  and  even  though  by  the  failure  to 
supply  air  brakes  the  company  had  not  so 
used  its  rights  and  property  as  to  avoid  in- 
jury to  others  to  whom  it  owed  a  duty  of  not 
inflicting  an  injury  upon  them,  still  no  re- 
covery could  be  had.  What  has  been  said  in 
disposing  of  the  first  and  second  prayers  of 
the  appellant  is  sufficient  to  show  the  falla- 
cy of  this  sixth  prayer. 

Tbe  seventh  prayer  is  defective,  in  that  it 
undertakes  to  divide  up  and  segregate  the 
several  elements  which  constitute  the  final 
and  ultimate  cause  of  the  injury,  and  to  say 
that  inasmuch  as  the  parting  of  the  train, 
and  not  the  failure  to  have  air  brakes,  waa 
the  proximate  cause  of  the  accident,  no  re- 
covery could  be  had,  because  there  was.  no 
evidence  to  show  that  the  severing  of  the 
train  was  due  to  any  negligence  on  the  part 
of  tbe  appellant.  It  is  clear  that  this  pray- 
er entirely  ignores  the  difl'erence  in  the  duty 
owed  by  the  company  to  a  trespasser  and  to 
one  n<^  a  trespasser  on  its  right  of  way, 
and  wholly  disregards  the  principle  that  the 
company  in 'using  its  own  appliances  was 
bound  to  so  use  them  as  not  to  injure  an- 
other in  the  lawful  pursuit  of  his  rights.  If 
the  boy  was  killed  when  not  on  the  right  of 
way>  then  the  company  did  not  so  use  its 
own  rights  and  property  as  not  to  injure 
another,  and  in  consequence  was  respon- 
sible, because  the  failure  to  keep  within  its 
right  of  way  was,  in  tiie  circumstances 


stated,  a  breach  of  duty  that  it  owed  to  ev- 
eryone so  situated,  and  was  therefore  negli- 
gence, and  it  was  not  incumbent  on  the 
appellee  to  prove  that  there  had  been  ante- 
cedent negligence  producing  the  ultimata 
negligent  act.  The  act  claimed  to  be  the 
ultimate  negligent  act  beins  established,  the 
appellant  was  then  requlrra  to  show  in  ex- 
culpation or  defense  that  the  act  was  an 
unavoidable  accident,  which  did  not  proceed 
from  prior  or  coincident  negligence. 
,  A  kindred  vice  runs  through  the  eighth 
and  ninth  prayers.  By  the  eighth  the  court 
was  asked  to  say  to  the  jury  that  if,  but  for 
the  intervention  of  the  train  of  empty  freight 
cars,  the  detached  cars  from  the  south-bound 
train  would  have  gone  on  down  the  track 
without  injuring  the  decease,  then  no  re- 
covery could  be  had  unless  there  had  be«i 
n^ligence  in  drawing  the  train  of  empty 
cars  from  the  siding;  and  by  the  ninth  an  in- 
struction was  sought  to  the  effect  that  there 
was  no  evidence  of  negligence  in  so  drawing 
the  train  of  empty  cars  from  the  siding,  or 
that  the  parting  of  the  south-bound  train 
was  in  any  way  caused  b^  tbe  negligence  of 
the  appellant.  The  actionable  n^Iigenm 
did  not  consist  of  one  or  the  other  of  a  se- 
ries of  RCts,  but  in  the  ultimate  outcome  of 
all.  Separated  and  wholly  segregated  from 
everything  else,  there  may  have  been  no  neg- 
ligence in  the  act  of  moving  the  train  of 
empties  from  the  siding,  but  when  the  con- 
currence of  that  act  with  the  parting  of  the 
other  train,  and  with  a  failure  to  equip  t^e 
cars  with  air  brakes  in  working  oilier^  re- 
sulted in  a  collision  which  threw  the  ca- 
boose outside  of  the  right  of  way;  and  when 
the  throwing  of  the  caboose  outside  of  the 
right  of  way  is  the  thing  which  caused  the 
death,  that  act,  and  not  the  antecedent  stops 
which  led  to  it,  must  be  treated  as  the  effi- 
cient cause  of  the  injury  and  the  act  of 
negligence  for  which  the  appellant  is  answer- 
able, because  that  is  the  act  whereby  the 
railroad  company,  in  exercising  its  own 
right,  exceeded  the  limits  of  those  rights, 
and  inflicted  an  injury,  outside  of  its  right 
of  way,  upon  a  person  towards  whom  it 
owed  tbe  duty  not  to  inflict  such  an  injury, 
as  that  person  was  then  situated.  The 
plaintiff's  or  appellee's  prayer,  whilst  very 
general,  is  not  open  to  such  criticism  as 
would  justify  a  reveraal.  Baltimore  d  O. 
R.  Co.  V.  State,  33  Md.  64S.  As  we  find  no 
errors  iu  the  mliiigs  complained  of,  the 
judgment  will  be  afBrmed. 

Judgment  a^rmed,  with  costs  above  and 
below. 


MISSISSIFPT  SUFREUE  COURT. 


KANSAS  CITY,  MEMPHIS,  &  BIRMING- 
HAM R^VILROAD  COMPANY,  Appt., 

J.  T.  WIYGUL  ft  SON. 

(  Miss.  ) 

1.  A  state  mar.  in  tbe  absence  of  con- 


NOTE. — As  to  rlsht  to  oiwtruct  or  destroy 
rights  of  navlgattoo,  see  also  Hntton  v.  Webb 
(N.  C.)  69  U  B.  A.  38,  and  nota. 
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in*eBaloBal  levlalmtlon,  aatbortee  as  ob> 
fltructlon  In  the  bed  of  a  navigable  river  of 

the  United  States,  where  It  Is  entirely  within 
Its  limits,  which  iB  necessary  to  repair  a 
bridge  wblch  has  been  placed  across  the 
stream  noder  Its  antborlty,  altboo^  tbe 
stream  extends  Into  another  state. 
2.  Tbe  provlatoB  In  tbe  net  of  Convren 
of  Marcb  S.  1899.  forbtddl&g  obatrnctlons 
In  navigable  rivers  which  are  not  authorised 
by  Congress,  does  not  apply  to  an  obstmethHi 
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placed  111  the  Iwd  of  a  river  for  the  parpoee 
of  repairing  a  bridge  wblcb  bad  been  placed 
acRMH  the  river  under  atate  antborl^  prior 
to  the  paasage  of  that  act 

(March  24,  1908.) 

APPELA.L  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Monroe  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  injuries  caused  by 
the  allied  unlawful  obstruction  of  a  nav- 
igable m'er.  Reversed. 

Defendant,  in  repairing  a  bridge  across 
the  Tombigbee  river,  which  ia  a  navigable 
stream  flowing  through  Misaissippi  and  Ala- 
bama, placed  temporary  structures  in  the 
stream  which  interfered  with  its  navi^tion 
during  the  rafting  season.  Plaintiff,  in  at- 
tempting to  use  the  stream  for  the  float- 
ing of  rafts,  suffered  injury  throu^  its 
obstruction  in  luiTinff  its  rafts  destroyed 
and  the  logs  scattered. 
Further  facts  appear  in  the  opinion. 
Mr.  J.  W.  Buohanan,  for  appellant: 
The  mere  grant  by  the  state  to  defendant 
of  the  right  to  build  its  road  gave,  of  ne- 
ceaaity,  the  right  to  conatruct  such  bridges 
as  were  essential  over  all  intervening  wa- 
terways. 

The  right  to  eonsiruct  carries  with  it  the 
right  to  maintain,  and,  of  course  the  right 
to  repair  when  neceaaaiy. 
.  Central  Trust  Co.  v.  Wabaeh,  St.  L.  d 
P.  B.  Co.  32  Fed.  S66. 

If  defendant  had  the  right  to. repair,  clear- 
ly it  was  not  liable  unless  it  was  guilty  of 
an  improper  exercise  of  the  right. 

Hamilton  v.  Vicliaburg,  S.  d  P.  R.  Co, 
119  U.  U.  285,  30  L.  ed.  395,  7  Sup.  Ct.  Rep. 
200.  34  La.  Ann.  073,  44  Am.  Rep.  451 ; 
Central  Tnui  Co.  v.  Wabaah,  Bt.  L  A  P. 
R.  Co.  32  Fed.  S66;  Cantrell  v.  EnoxviUe, 
O.  a.  &  L.  R.  Co.  90  Tenn.  638,  18  S.  W. 
271 ;  Ward  v.  Louisville  d  N.  R.  Co.  (Tenn.) 
3  Am.  ft  Eng.  R.  Cas.  506 ;  Green  d  B.  River 
Hav.  Co.  V.  Chesapeake,  0.  d  8.  W.  R.  Co. 
88  Ky.  1,  2  L.  R.  A.  640,  2  Inters.  Com. 
Rep.  515,  10  S.  W.  6. 

The  state  of  Mississippi  had  the  power 
and  ri|^t  to  confer  such  authority  upon  the 
company. 

Hamilion  v.  Vicksburg,  S.  d  P.  R.  Co.  119 
U.  S.  280,  30  L.  ed.  393,  7  Sup.  a.  Rep. 
206;  Orenn  d  B.  River  Nav.  Co.  v.  Chesa- 
peake, 0.  d  S.  W.  R.  Co.  88  Ky.  1,  2  L. 
R.  A.  540,  2  Inters.  Com.  Rep.  515,  10  S. 
W.  8;  /Pennsylvania  v.  Wheeling  d  B. 
Bridge  Co.  18  How.  482,  IS  U  ed.  437. 

A  break  in  the  line  of  railroad  communica- 
tion from  the  want  of  a  bridge  may  produce 
much  greater  inconvenience  to  the  public 
than  the  obstruction  to  navigation  caused 
by  a  bridge  with  proper  draws.  In  such 
cases,  the  local  authority  can  best  deter- 
mine which  of  the  two  modes  of  transporta- 
tion should  be  favored,  and  how  far  either 
should  be  Bubaervient  to  the  other. 

GilnMn  v.  Philadelphia,  3  Wall.  713,  729, 
18  L.  ed.  96,  100;  Hamilton  v.  Yickaburg,  8. 
d  r.  R.  Co.  119  U.  8.  282,  30  L.  ed.  394,  7 
Sup.  Ct.  Rep.  206. 
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Mr.  W.  H.  Clifton,  for  appellee: 

Since  Acta  of  Congress  of  1890,  chap.  907, 
p.  81,  Acta  1892,  pp.  30,  88,  110,  any  ob- 
structions to  navigame  waters  that  material- 
ly interfere  with  the  use  of  the  stream  for 
public  passage  ia  a'nuiaance,  even  if  erected 
under  authority  of  the  state. 

Wood,  Nuiaanees,  S§  597-599;  Pennsyl- 
vania V.  Wheeling  &  B.  Bridge  Co.  13  How. 
518,  14  L.  ed.  249;  Monongahela  Nav.  Co. 
V.  United  states,  148  U.  S.  336,  37  L.  ed. 
471,  13  Sup.  Ct.  Rep.  622;  United  States 
V.  Bellingham  Bay  Boom  Co.  176  U.  S.  211, 
44  L.  fld.  439,  20  Sup.  Ct.  Rep.  348. 

With  respect  to  navigable  streams  wholly 
within  the  state,  and  about  which  Oongrew 
had  never  legislated,  the  law  of  the  state 
is  supreme. 

Wood,  Nuisances,  9  596,  note  1;  Willa- 
mette Iron  Bridge  Co.  v.  Hatch,  125  U.  S. 
8,  31  L.  ed.  632,  8  Sup.  Ct.  Rep.  811;  Ham- 
ilton V.  Vicksburg,  S.  d  P.  R.  Co.  119  U. 
S.  281,  30  L.  ed.  394,  7  Sup.  Ct.  Rro.  206; 
Esoandba  d  h.  M.  Transp.  Co.  t.  OMeago, 
107  U.  S.  687,  27  L.  ed.  448. 

In  the  case  at  bar  appellant's  charter 

Erohibits  it  from  obstructing  navigation; 
ence,  under  both  state  and  national  law, 
the  appellant  would  be  indictable  for  stop- 
ping up,  as  it  did,  the  channel  of  this  river. 

Misa.  Acta  1886,  p.  193,  S  6;  Acts  of  Con- 
greas,  .supra;  Acts  of  Congreas  1899,  chap. 
425,  p.  1151;  Leovy  v.  United  States,  177 
U.  S.  822,  44  L.  ed.  914,  20  Sup.  Ct  Rn>. 
797;  Code  1892,  SS  1145,  1146. 

Streams  that  are  floatable,  and  not  per- 
ennial, are  held  to  be  navigable  under  oar 
laws. 

Wood,  Nuisances,  SS  579,  580,  686,  688; 
1  Am.  ft  Eng.  Enc  Law,  pp.  242,  243,  note 
1;  Smith  r.  Fonda,  04  Miss.  551,  I  So.  767. 

This  obstruction  or  closing  up  of  the 
channel  of  this  navigable  river  being  a  nui- 
sance, it  was  a  special  injury  to  plaintiff 
when  it  caused  its  rafts  to  be  torn  up,  logs 
scattered,  some  lost,  and  great  expense,  la- 
bor, and  exposure  incurred  in  collecting 
them  together  for  the  market,  and  entitles 
it  to  the  damages  recovered. 

Cooley,  Tort^  p.  736;  Canton  Cotton 
Warehouse  Co.  v.  Potts,  69  Miss.  31,  10 
So.  448;  Wood,  Nuisances,  !}  860,  892,  893; 
5  Am.  ft  Kng.  Ene.  Iaw,  p.  38. 

WUtfleia,  Ch.  J.,  delivered  the  opinion 

of  the  court: 

The  legislature  of  this  atate  granted  the 
appellant  a  charter  (Acts  1886,  cnap.  123,  p. 
192,  §  2,  subsec.  5),  by  which  appellant  was 
authorized  to  construct  the  bridge  in  ques- 
tion over  the  Tombigbee  river,  which  is  an 
interstate  stream,  a  navigable  river  of  the 
United  States.  At  the  time  this  charter  was 
granted,  and  until  after  this  bridge  was  con- 
structed. Congress,  which  has  the  supreme 
power  to  control  the  navigation  of  such 
rivera,  had  not  acted  with  respect  to  this 
river.  It  is  well  settled  that,  as  to  auch 
rivers,  in  the  absence  of  congressional  legis- 
lation, the  states  may  authorize  the  con- 
struction of  bridges  over  them.  Wood,  Nui- 
sances, IS   59fl  et  seq.;  Gould,  Waters, 
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i  130  J  Hamiltim  t.  Vickshurg,  8.  A  P.  R. 
Co.  110  U.  8.  281,  30  L.  ed.  304.  7  Sup.  Ct. 
Rep.  206,  with  Rose's  notes  appended  there- 
to, showing  the  subsequent  citations  of  the 
case;  4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
fi23,  whicli  last  states  the  rule  thus:  "It  is 
a  well -established  doctrine  that,  subject  to 
the  exercise  of  the  power  of  Congress  to  reg- 
ulate navigation,  a  statue  has  the  power  to 
authorize  tlie  building  of  bridges  over  nav- 
igable  and  tide  waters,  althougo  such  bridges 
may,  to  some  degree,  obstrua  navigation." 
It  18  also  thoroughly  settled  that  power  to 
bridge  a  navigable  stream  includes  the 
right  to  make  repairs.  Gould,  Waters,  { 
13j,  p.  2(il,  note  6,  and  all  authorities  there- 
in cited,  especially  Rhea  v.  'Neicport  Tieita 
d  M.  Valley  It.  Co.  50  Fed.  16,  and  Hamil- 
ton V.  Vickaburg,  8.  «e  P.  R.  Co.  119  U.  S. 
281,  30  L.  ed.  304,  7  Sup.  a.  Rep.  200; 
WilUmtette  iron  Bridge  Go.  v.  Batch,  125 
U.  S.  8,  31  L.  ed.  632,  8  Sup.  Ct.  Rep.  811; 
Adamt  v.  Ulmer,  01  Me.  53,  30  Atl.  347.  It 
became  necessary  in  1000  and  1901  for  the 
railroad  company  to  repair  its  bridge,  which 
it  proceeded  to  do.  Previously  to  the  re- 
pairing of  the  bridge  there  was  an  80-foot 
space  between  the  piers,  through  which  logs 
could  be  floated.  The  railroad,  in  repairing, 
found  it  necessary  to  remove  the  center  pier, 
so  as  to  keep  it  in  the  center  of  the  channel, 
the  channe!  having  changed  from  its  old  po- 
sition on  account  of  a  sand  bar  which  had 
formed  on  the  east  side,  and  forced  the  cur- 
rent to  the  western  shore.  In  constructing 
this  center  pier  it  became  necessary  to  build 
a  cofferdam  of  such  size  that  it  left  a  chan- 
nel of  only  40  feet  for  the  floating  of  logs. 
There  is  ample  testimony  on  the  [tart  of  the 
-  railroad  that  this  change  was  absolutely  es- 
sential, and  that  the  work  wag  done  by  com- 

Stent,  skilled  men,  and  in  a  proper  manner 
every  way ;  and  that  the  obstruction  only 
continued  during  such  space  of  time  as  was 
absolutely  necessary  within  which  to  com- 
plete the  repairs. 

Counsel  for  the  appellee  obtained  from  the 
court  the  following  cnarges:  "If  the  defend* 
ant  drove  piling  in  the  channel  of  the  river, 
which  materially  interfered  with  the  use  of 
the  stream  for  the  purpose  of  rafting,  then 
they  will  find  fopthe  plaintiff,  although  de- 
fendant drove  piling  in  the  river  for  the 
purpofie  of  repairing  its  railroad  bridge. 
(3)  The  court  charges  the  jury  that,  if  de- 
fendant in  repairing  its  railroad  bridge, 
placed  obstructions  in  the  river  which  ma- 
terially interfered  with  the  use  of  the  river 
for  public  passage  of  rafts  made  of  logs  cut 
from  lands  through  which  the  river  passes, 
then  it  is  liable  for  all  damages  caused  by 
said  obtitructions,  and  the  jury  will  find  for 
the  plaintiff."  And  the  court  refused  to  the 
defendant  the  following  charge:  "The  court 
charges  the  jury  for  the  defendant  that  the 
railroad  company  had  a  right,  for  the  safety 
«f  the  traveling  public  and  its  bridge,  to 
make  the  necessary  repairs  to  its  bridge; 
and  In  doing  so  Oie  company  is  only  re-  '■ 
quired  to  construct  the  same  in  a  reasonable, 
proper,  and  skilful  manner,  having  in  view 
the  interest  of  those  using  the  river  as  well 
61  L.  R.  A. 


as  the  snfety  of  the  traveling  public  and  its 
own  property;  and  if  the  jury,  from  the  evi- 
dence in  the  case,  believe  that  the  work  done 
by  the  defendant  on  its  bridge  and  in  the 
river  was  done  in  a  reasonalue  and  skilful 
and  proper  manner,  they  will  return  a  ver- 
dict for  the  defendant." 

Counsel  for  the  appellee  insists  that  no 
material  obstruction  to  navigation  could  be 
placed  in  the  Tombigbee  river,  because,  and 
merely  bc'iause,  it  is  a  navigable  river  of  the 
United  States;  that  is  to  say,  that  no  ma- 
terial obstruction  to  navigation  could  be 
placed  in  the  river  even  to  repair  a  bridge 
previously  constructed  under  state  author- 
ity, at  a  time  when  Congress  had  not  acted 
with  respect  to  such  river,  merely  because 
it  was  a  navigable  river  of  the  United 
States,  even  though  such  obstruction  was 
necessary  to  the  repair  of  the  bridge,  and 
the  work  done  skilfully  done,  and  the  ob- 
struction oontiniwd  only  during  the  time  ab- 
solutely essential  for  the  repairing  of  the 
bridge.  And  it  is  obvious  tnat  the  court, 
in  its  instructions,  adopted  this  view.  Coun- 
sel for  appellee  cites  the  case  of  PennayU 
vania  v.  Wheeling  <E  B.  Bridge  Go.  13  How. 
518,  14  L.  ed.  249;  but  Congress  had  acted 
with  respect  to  the  Ohio  river,  and  the 
bridge  in  that  ease,  tlierefore,  waa  con* 
structed  after  Congress  bad  acted.  See  this 
case  analyzed  in  Gould,  Waters,  S  120. 
Counsel  also  cites  the  case  of  Monongahela 
\av.  Co.  v.  United  8tatt!S,  148  U.  S.  334,  37 
L.  ed.  471,  13  Sup.  Ct.  Rep.  622,  but  a  care- 
ful examination  of  that  case  shows  that  (p. 
334.  148  U.  S.,  p.  471,  37  L.  ed.,  and  p.  629, 
13  Sup.  Ct.  Rep.)  "there  was  not  only  the 
full  authority  of  the  state  of  Pennsylvania, 
but  also  so  far  as  respects  this  particular 
lock  and  dam,  they  were  constmeted  at  the 
instance  and  implied  invitation  of  Con- 
gress."  It  would  seem  that  the  court  would 
have  sustained  the  construction  under  state 
authority  alone,  for  it  declares  that  it  was 
done  under  "the  full  authority  of  the  state," 
and  the  citations  in  the  opinion  (pp.  330- 
332,  148  U.  S.,  pp.  469,  470.  and  pp.  628,  620, 
13  Sup.  Ct  Rep.)  establish  the  general  doc- 
trine we  have  laid  down.  The  fact  that  the 
court  referred  to  the  fact  that  the  dam  was 
constructed  at  the  instance  and  invitetion 
of  Congress  merely  shows  that  the  court  re- 
lied upon  that  as  an  added  ground  for  de- 
cision ;  not  tliat  it  held  that,  in  the  absence 
of  such  conRTessional  approval,  the  state  au- 
thority would  have  been  insufficient.  Coun- 
sel also  cites  United  Btatea  v.  Bellingham 
Bay  Boom  Go.  176  U.  8.  211,  44  L.  ed.  430, 
20  Sup.  Ct.  Rep.  343,  which  construes  |  10 
of  chap.  425  of  the  acte  of  Congress  of  1899 
(30  Stet.  at  L.  1161,  chap.  425  [U.  S.  Comp. 
Stet.  1001,  p.  3540]),  but  an  examination 
of  that  ease  shows  that  the  court  distinctly 
held  that  the  language,  the  creation  of  any 
obstruction  not  affirmatively  authorized  by 
law  to  the  navigable  capacity  of  any  of  tba 
waters  of  the  United  States  is  heraiy  pro- 
hibited, etc.,  embraces  state  autboruatfan 
as  well  as  congressional  authorization.  The 
court  said:  "As  Congress  had  not  assumed 
such  jurisdiction,  either  at  the  time  of  tb« 
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passa^  of  the  act  by  the  l^jalature  of 
Washington,  permitting  the  conBtruction  of 
a  boom  by  the  defendant,  nor  at  the  time  of 
its  actual  construction,  then,  if  it  were  con- 
structed In  a  manner  conformable  to  the 
state  statute,  it  was  affirmatively  author- 
ized  by  law,  at  the  time  of  Uie  passage  of 
the  act  of  Congress.  It  is  contended  by  the 
gDvemment  that  this  term  refers  to  a  law 
of  CJongresa,  and  does  not  include  any  law 
of  a  state  legislature.  We  do  not  so  con- 
strue 9  10.  Congress,  it  must  be  assumed, 
was  aware  of  the  fact  that,  until  it  acted 
upon  the  subject  of  navigable  streams  which 
were  entirely  within  tbe  confines  of  a  single 
state,  although  connecting  with  waters  be- 
yond its  boundaries,  such  state  had  plenary 
power  over  the  subject  of  tliat  navigation; 
and  it  knew  that  when,  in  the  absence  of  any 
statute  of  Congress  on  the  subject,  an  ob- 
struction to  such  a  navigable  river  had  been 
built  under  the  authority  of  an  act  of  tbe 
legislature  of  the  state,  such  obstruction 
was  legal,  and  affirmatively  authorized  by 
law  because  it  was  so  authorized  by  the 
law  of  a  state  at  a  time  when  Congress  had 
passed  no  act  upon  tbe  srabject.  Wnen  Con- 
gress, in  1S90,  passed  the  river  and  harbor 
bill,  we  think  the  expression  contained  in  } 
10  [20  8t%t.  at  L.  464,  chap.  007]  in  re^rd 
to  obstructions,  'not  affirmatively  authorized 
by  law,'  meant  not  only  a  law  of  Congress, 
but  a  law  of  the  state  in  which  the  river 
was  situated  which  had  been  passed  liefore 
Congress  had  itself  legislated  upon  the  sub- 
ject. An  obstruction  created  under  the  au- 
thority of  a  state  statute  under  such  circum- 
stances we  cannot  doubt  was  «a  obstruction 
'affirmatively  authorized  bj^  law.'  When, 
therefore,  the  section  continues,  and  pro- 
vides that  'any  such  obstruction,  .  .  . 
whether  heretofore  or  hereafter  created,' 
shall  constitute  an  offense,  it  referred  to  an 
obstruction  as  described  in  the  first  sentence 
of  the  section,  namely,  an  'obstruction  not 
affirmativoly  authorized  by  lav.*  If  the  ob- 
struction were  affirmatively  authorized  by  a 
law  of  the  state,  it  did  not  come  within  the 
condemnation  of  the  section,  and  its  contin- 
uance was,  therefore,  valid." 

It  must  be  obvious  that  the  construction 
of  the  bridge  at  the  time  it  was  constructed 
is,  by  this  case,  held  to  be  authorized  by 
law.  It  is  true  that  S  10  of  the  act  of 
March  3,  1899  (30  Stat,  at  L.  1151,  chap. 
425  [U.  a  Comp.  Stat.  1901,  p.  3S40]),  dif- 
fers from  the  act  construed  in  United  States 
V.  Bellingham  Bay  Boom  Oo.  176  U.  S.  211, 
44  L,  ed.  439,  20  Sup.  Ct.  Rep.  343,  which 
was  the  act  of  1890,  in  that  it  has  substi- 
tuted for  the  words  "authorized  by  law," 
"authorized  by  Copgress,"  and,  as  Congress 
had  not  authorized  the  temporary  and  neces- 
sary obstruction  caused  by  the  coffer  dam, 
etc.,  that  was  (counsel  says)  "the  creation 
of  an  obstruction,"  within  the  meaning  of 
this  S  10.  We  think  this  a  misconstruction 
of  the  section.  The  section  is  prospectixe 
purely,  as  held  in  the  case  referred  to  above, 
and  prohibits  the  "creation  of  obstructions," 
etc.  Congress  had  no  intention,  by  this  sec- 
tion, of  taking  away  from  the  railroad  corn- 
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pany,  the  construction  of  whose  bridge  over 
a  navigable  river  of  the  United  States  had 
been  "affirmatively  authoriiced  by  law,"  as 
provided,  the  necessary  power,  embraced  in 
and  carried  by  the  grant  to  construct  the 
bridge,  of  making  necessary  repairs,  pro* 
video  such  repairs  were  made  witli  due  care, 
and  within  reasonable  time.  Counsel's  con- 
struetion  of  this  section  would  put  Congress 
in  the'  attitude  of  requiring  all  bridges  pre- 
viously constructed  over  navigable  waters  of 
the  United  States  to  be  removed  as  nui- 
sances, or  at  least  to  remain  without  rejiair 
until  they  fell  in.  Acts  of  Congress  must 
not  receive  a  construction  which  attributes 
folly  to  Congress.  Rut  it  is  clear  from  pre- 
vious legislation  that  Confess  always  pro- 
vides against  such  retroactive  effect  of  legis- 
lation  of  this  character;  for  by  S  7  of  the 
act  of  September  19,  1890  (2(1  Stat,  at  L. 
454,  chap.  907),  as  well  as  its  amendment 
(§  3  of  the  act  of  July  13,  1892,  27  Stat,  at 
L.  110,  chap.  158),  it  appears  that  Congress 
by  express  proviso  saved  such  bridges  pre- 
viously built  from  the  operation  of  said  sec- 
tions, the  language  of  the  proviso  being: 
"Provided  that  this  section  shall  not  apply 
to  any  bridge,  drawbridge,  piers,  and  abut' 
ments,  the  construction  of  which  has  hereto- 
fore been  duly  authorized  by  law." ' 

The  considerdtion  of  these  acts  of  Con- 
gress, therefore,  clearly  shows  that  Congress 
had  sedulously  guarded  a^inst  applying 
these  various  sections  in  river  and  harbor 
bills  providing  penalties  for  putting  such 
obstructions  in  such  navigable  waters  from 
having  any  retroactive  application  to 
bridges  previously  constructed  under  "af- 
firmative authorization  of  law." 

Counsel  for  appellee  misconceives  the  pow- 
er of  a  state,  in  the  absence  of  congressional 
le^slation.  to  authorize  the  construction  of 
bridges  over  navigable  rivers  of  the  United 
States.  He  allows  himself  to  be  confused 
by  the  difference  as  to  the  law  in  its  appli- 
cation to  rivers  wholly  within  a  state  and 
interstate  rivers.  The  law  is  as  we  have 
stated  it  above,  but  we  quote  in  conclusion, 
to  adopt  as  our  own,  the  clearest  ex]>oftition 
of  the  subject  we  have  yet  found, — that  in 
Rhea  v.  Seaport  A'etcs  &  M.  Valley  R.  Co. 
50  Fed.  10,  Judge  Jackson  says:  "The 
Wkeelmg  Bridge  CasK,  13  How.  518,  14  L. 
ed.  240,  specially  relied  on  to  support  the 
master's  conclusion,  does  not  control  the 
present  cuae.  It  will  be  seen  by  reference 
to  the  leading  opinion  in  the  Wheeling 
Bridge  Case  that  the  law  of  Virginia,  which 
authorized  the  erection  of  the  bridge  there 
complained  of,  was  held  to  be  inoperative 
chiefly  on  two  gT<>unds:  First,  because  it 
impaired  tbe  obligation  of  the  compact  be- 
tween Virginia  and  Kentucky  that  the  use 
and  navigation  of  tbe  Ohio,  so  far  as  the 
territory  of  said  states  was  concerned, 
should  be  free  and  common  to  the  citizens 
of  the  United  States;  and,  second,  because 
it  was  in  conflict  with  the  legislation  of 
Congress,  which  has  expressly  sanctioned 
said  compact,  and  thereby  made  it  a  'law  of 
tbe  Union.'  In  the  present  case  there  is  no 
such  compact  between  Tennessee  and  Kai- 
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tudcy  in  respect  to  the  Cumberland  river ;  nor 
has  Congress,  under  its  constitutional  au- 
thority, legislated  on  the  subject.  The 
Wheeling  bridge  was  in  itself  a  permanent 
obBtruetion  to  navigation,  while  defendant's 
Btmcture  or  false  work  was  only  a  tem- 
porary and  partial  interruption  to  tiie  usual 
course  of  navigation,  with  provisim  and  ar- 
rangement made  for  the  transfer  of  freight 
and  passengers  without  extra  charge  to 
either,  and  without  serious  delay,  risk,  or 
danger.  The  question  of  whether  the  state 
of  Kentucky  had  the  constitutional  right  to 
authorize  uie  erection  of  a  bridge  across 
the  Cumberland  river  within  its  jurisdic- 
tion, and  the  consequent  lawfulness  or  un- 
lawfulness of  defendant's  temporary  ob- 
struction to  navigation  in  rebuilding  said 
bridge  in  order  to  restore  its  severed  line, 
must,  in  the  opinion  of  the  court,  be  settled 
and  determined  by  the  principles  announced 
in  the  cases  of  WtlUon  v.  Blada  Bird  Greek 
Marah  Co.  2  Pet  246.  7  L.  ed.  412;  Palmer 
V.  Cuyahoga  County,  3  McLean,  226,  Fed. 
Cas.  Ko.  10,688;  MxtsUsippi  A  M.  R.  Co.  v. 
Ward,  2  Black,  494,  17  L.  ed.  316;  Oilman 
V.  Philadelphia,  3  Wall.  721,  18  L.  ed.  98; 
P<Mnd  V.  Turck,  95  U.  S.  402,  24  L.  ed.  625; 
Northern  Traniip.  Co.  v.  Chicago,  99  U.  B. 
643,  25  L.  ed.  338;  Mobile  County  v.  Kim- 
ball, 102  U.  6.  691,  26  L.  ed.  238;  Eacanaba 
«6  L.  M.  Tranap.  Co.  v.  Chicago,  107  U.  8. 
687,  27  L.  ed.  446,  2  Sup.  Ct.  Rep.  185;  if  ti- 
ler V.  JfciO  Ymk,  109  U.  S.  385,  27  L.  ed. 
971,  3  Sup.  Ct.  Rep.  228;  Cardwell  v.  Amer- 
ican River  Bridge  Co.  113  U.  8.  205,  28  L. 
ed.  959,  5  Sup.  Ct.  Rep.  423;  Hamilton  v. 
Viokaburg,  S.  d  P.  R.  Co.  119  U.  S.  281,  30 
L.  ed.  394,  7  Sup.  Ct.  Rep.  206;  Huae  v. 
Glover,  119  U.  S.  643,  30  L.  ed.  487.  7  Sup. 
Ct.  Rep.  313;  Sandg  v.  Maniatee  River 
Improv.  Co.  123  U.  S.  293,  31  L.  ed.  151,  8 
€up.  Ct.  Rep.  113;  and  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  8.  1,  31  L.  ed. 
629,  8  Sup.  Ct.  Rep.  811.  It  is  not  necessary 
to  review  these  decisions.  While  they  es- 
tablish beyond  all  question  the  paramount 
authority  of  Congress,  under  the  commerce 
clause  of  the  Constitution,  over  all  naviga- 
ble waters  of  the  United  States,  they  also 
settle  the  proposition  that,  until  Congress 
exercises  its  superior  right  of  control  and 
regulation,  the  states  or  state  within  Whose 
territorial  limits  such  waters  or  streams  are 
located  may  directly  or  through  delegated 
authority  authorize  the  erection  of  bridges 
across  the  same,  and  that  such  structures 
are  not  unlawful  until  so  declared  by  Con- 
gress. Ill  respect  to  such  structures  over 
navigable  waters  within  the  limits  of  a 
fll  U  B.  A. 


state,  nonaction  by  Congress  is  not  a  dec- 
laration that  such  waters  must  remain  free 
and  unobstructed,  but  that  the  state's  au- 
thority over  the  same  may  be  exercised  to 
the  extent,  at  least,  of  permitting  and  aur 
thorizing  the  establisbnient  of  ferries,  and 
the  building  of  bridges  over  the  same,  neces- 
sary or  omvenient  for  either  its  local  or  in- 
terstate commerce.  Navigable  waters  lying 
within  the  limits  of  a  state  are  both  state 
and  national  in  their  character,  with  the 
paramount  right  of  control  or  r^ulation  In 
the  general  government  when  Congress 
chooses  to  exercise  the  authority  over  the 
same.  But  until  such  authority  is  exercised 
the  jurisdiction  and  power  of  the  state  to 
authorize  the  erection  or  construction  of 
bridges  over  the  same  is  clearly  established. 
But  it  is  urged  by  counsel  for  complainants 
that  such  authority  of  the  state  is  confined, 
as  reported  by  the  special  master,  to  cases 
in  which  the  navigable  stream  or  water  is 
located  wholly,  throughout  its  oitire  length, 
within  the  limits  of  the  state.  It  is  true 
that  in  most  of  the  cases  above  cited  the 
public  or  navigable  waters  were  wholly 
within  the  limits  of  the  state  authorizing 
the  erection  of  bridges  or  obstructions  in  or 
over  the  same,  and  that  expressions  are 
found  in  one  or  more  of  the  opinions  which 
apparently  attach  some  importance  to  that 
fact.  The  decisions  did  not,  however,  pro- 
ceed or  rest  upon  that  ground,  but  upon  the 
principle  that  such  portions  of  navigable 
waters  as  lay  or  were  embraced  within  the 
limits  of  territorial  jurisdiction  of  the  state 
were  subject  to  state  authority,  in  respect 
to  bridges  over  the  same,  until  Congress  ex- 
ercised its  superior  and  paramount  author- 
ity of  regulation  and  control.  Navigable 
waters  entyely  within  the  limits  of  a  stats 
stand  upon  the  same  footing,  and  are  sub- 
ject to  the  same  controlling  authority  of 
Congress,  as  those  extending  through  or 
reacning  beyond  the  state.  The  right  of  the 
state,  in  the  absence  of  congressional  r^u- 
lation  to  the  contrary,  to  authorize  the  erec- 
tion of  bridges  over  such  portion  of  naviga- 
ble waters  as  may  be  emoraced  within  its 
limits,  does  not  depend  upon  the  lengtii  of 
such  waters,  nor  is  the  state's  authority  re- 
stricted or  affected  by  the  fact  that  some 
portion  of  the  stream  may  extend  beyond  its 
territorial  jurisdiction." 

It  follows  from  these  views  that  the  court 
erred  in  giving  the  instructions  above 
quoted  to  the  plaintiff,  and  in  refusing  ths 
instruction  above  set  out  to  the  defendant. 

Reversed  and  remanded. 
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WASHDTOTON  SUFBEME  COUBT. 


Bnnu  W.  BEAUi,  Appt., 

V. 

Oty  of  SEATTLE,  Beapt. 
(28  Wmib.  608.) 

1.  'Wketber  or  not  a  eltr  BhttvlA  hATC 
Invvrn  that  a  boiler  [or  the  heatlag  of  an 
abuttlni;  baildlnt;  was  located  under  the  aide- 
walk  1b  a  queatlon  lor  the  Jury,  where  the  city 
ordlnancM  prescribe  a  certain  kind  of  struc- 
tural work  In  ease  the  space  under  the  walk 
is  to  be  atiUzed,  require  Inspection  by  city  of- 
fl<!iala  of  all  alterations  la  buildings,  and  a 
permit  to  mako  certain  alterations  aftecting 
that  walk,  which  would  require  Inspection, 
had  been  granted. 

S.  Notice  to  aa  assistant  balMlas  tn- 
Mpector  of  intention  to  place  apparatus  for 
beating  an  abutting  building  under  the  side- 
walk is  notice  to  the  city^  where  the  chair- 
man of  the  board  of  public  works  referred  the 
applicant  for  permission  to  make  the  neces- 
sary alterations  to  that  official  aa  the  one  hav- 
ing authority  to  graot  the  permission. 


NOTB. — LtabUitv  of  munUHpal  oorporatton  for 
injurie*  to  travelen,  oawMd  by  perMM  wsMff 
the  spaoo  Wider  the  strest. 

I.  JntroducHon,  583. 
IL  LUtbilitv  for  aefective  ooMflHea. 

a.  In  general,  683. 

b.  When  defect  not  apparent  686. 

III.  Liabilitv  for  neeligmt  u»e,  D87. 

IV.  Neeetiritw  of  nottee,  580. 
V.  Questtone  for  /urjf,  S89. 

VI.  Action  over,  againet  pereon  prtmarf^  IfoU«, 
S81. 

TII.  CronoliMfoa^  501. 

I.  Iniroduetion, 

The  subject  under  consideration  in  thla  note 
Includes  only  those  cases  where  the  space  be- 
neath the  street  is  formed,  or  made  and  used, 
not  by  the  municipal  corporation,  but  by  others. 
And  therefore  it  may  be  said  at  the  commence- 
ment that  a  different  rule  applies  from  that 
which  prevails  where  the  municipal  corporation, 
by  its  own  act,  makes  the  street  unsafe.  War- 
saw T.  DuDlap,  112  Ind.  570,  11  N.  B.  628,  14 
N.  B.  568 ;  FrankllB  T.  Barter,  127  Ind.  446. 
26  N.  E.  882. 

Aud  so  the  mere  fact  of  the  existence  of  an 
area  beneath  the  sidewalk  In  a  city  or  village 
-will  not.  of  Itself,  make  tbe  municipal  corpora- 
tion respooslble ;  but  such  existence  may  be 
Important  in  determlnli^  whether  the  care  and 
illllgencfl  exercised  by  it  In  reference  to  the  side- 
walk was  reasonable  or  not.  Atchison  v.  Jan- 
-•en,  21  Kan.  560. 

It  will  be  Been  that  the  liability  of  the  munici- 
pal corporation  in  the  cases  under  considera- 
tion, as  la  all  other  cases  of  injury  caused  tgr 
Improper  construction  of,  or  defects  In,  streets 
and  sidewalks,  depends  entirely  upon  the  aegll- 
gence  of  tbe  corporation  and  its  officers,  to  fas- 
ten which  upon  the  corporation  there  must  al- 
ways exist  the  essential  of  actual  or  construe- 
tlve  notice.  What  is  such  notice  of  either  char- 
acter Is  a  general  proposition  applicable  to  all 
■defects  in  tbe  streets ;  and  will  not  be  gone 
into  here  further  than  to  give  those  cases  where 
the  court  discussed  the  sole  question  whether  the 
corporation  had  that  notice  which  would  ren- 
der It  liable,  thus  apparently  assuming  that,  it 
It  bad,  its  liability  existed. 

The  liability  to  lay  down  a  definitive  rale  reg- 
«1  L.B.  A. 


8.  Notice  of  lateatlon  to  place  beatiav 
apvaratOM  nader  a  sltfewallE,  while  not 
notice  that  It  has  been  done.  Is  such  notice  as 
emphasizes  the  duty  of  Inspection  to  dlseovw 
If  it  la  really  done. 

4.  Conaent  oa  tbe  part  of  a  city  to  the 
placing  of  heating  annratus  under  tbe  aide- 
walk  may  be  fonnd  from  the  fact  that  It  made 
no  mspectlon  after  reedvjng  notice  that  It 
would  be  BO  placed. 

B-  A  prima  facie  caae  of  aesllKeBeOf 
renderlas  a  city  liable  to  a  traveler 
injured  by  the  explosion  of  a  holler  under 
the  sidewalk,  in  the  absence  of  evidence  that 
It  exercised  reasonable  care  In  the  premises, 
iB  mado  out  by  showing  that  It  consented  to 
the  maintenance  of  the  boiler  there  under 
conditions,  wblQh  were  a  violation  of  the  city 
ordinance  prescribing  the  stroetunU  work  to 
he  need  la  case  tbe  space  under  tbe  walk  wan 
to  be  utilised. 

6.  The  explosion  of  a  boileri  unexplained, 
will  raise  a  presumption  of  negligence. 

(Hay  10,  10O2.) 


ulatlng  the  liability  of  a  municipal  corporation 
tor  aa  lajury  caused  by  Its  a^llgenee;  or  ee- 
tabllablng  when  and  under  what  eireamstanees 
sueb  negligence  as  tbe  proximate  cause  of  suA 
Injury  exists ;  Is  nowhere  more  apparent  than  in 
cases  of  the  kind  discussed  herein.  Whether  the 
liability  Is  occasioned  by  a  knowledge,  Ity  tbe 
municipal  corporation,  ot  tbe  defective  condi- 
tion of  the  street  or  sidewalk ;  and  If  so,  It 
Bucb  condltloa  Is  apparent  from  ordinary  out- 
ward Inspection ;  or,  If  such  a  condition  Ib  not 
so  plain  as  of  Itself  to  create  tbe  liability, 
whether  the  latter  may  be  fixed  by  a  contin- 
ued neglleent  nse  by  tbe  occupant  of  the  abut- 
ting premtseB  of  the  space  under  the  street  or 
the  entrance  to  or  covering  above  it, — are  quee- 
tions  which  arise,  and  are  sometimes  so  com- 
mingled as  to  make  it  dlfflenlt  to  decide  whlcb 
is  the  prevailing  reason  tbr  holding  the  corpo- 
ration liable.  * 

II.  LiabUUy  for  defeotiee  oondition. 
a.  In  generak 

It  may  be  said,  In  the  first  place,  that  if  an 
injury  Is  done  to  a  traveler  rightfully  upon  the 
street  or  sidewalk  aud  exercising  ordinary  care, 
by  reason  of  a  defective  condition  of  the  street 
or  walk  caused  by  the  person  using  tbe  space 
thereunder,  which  condition  is,  or  should  be, 
known  to  tbe  mnniclpallty,  or  to  any  of  Its  of- 
ficers in  any  way  charged  with  the  care  of  such 
matters,  tbe  corporation  will  be  liable  for  such 
Injury ;  and  tbe  following  eases  lUnstrnte  when, 
and  under  what  eircomstancea,  such  liability 
will  attach. 

Both  the  city  and  tbe  owner  of  adjoining 
premises  are  liable  to  a  person  who,  without 
fault,  is  injured  by  falling  into  an  opening  into 
a  cellar  or  vault  In  front  of  tbe  premises  of  such 
adjoining  owner,  tbe  covering  to  which  consti- 
tutes a  part  of  the  usual  sidewalk,  which  cover- 
ing has  been  permitted  to  be  and  remain  insalB- 
clent  and  defective,  whereby  the  sidewalk  Is 
left  In  an  unsafe  condition,  of  whlcb  the  de- 
fendants had  notice.  Peoria  v.  Simpson,  110 IIL 
204,  61  Am.  Kep.  683. 

It  Is  unquestionable  negligence  on  the  part  of 
the  city  to  allow  a  dangerous  cellar  way  to  be 
constructed  in  the  sidewalk  by  tbe  owner  of  ad- 
joining premises,  as  the  corporate  authorities 
are  vested  with  full  control  of  tbm  streets  and 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Buperior  Court  for  King  County  in 
fttvor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  cauBed  by  an  explosion 
beneath  a  sidewalk.  Reverted. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Shank  ft  Smith,  for  appellant: 
A  traveler  upon  a  public  highway  has  a 
right  to  assume  that  it  is  safe  for  ordinary 
modes  of  travel. 

Waed  T.  Bamton  Bpa,  76  N.  Y.  329; 
SevBord  t.  Milford,  21  Wis.  491;  Willianu, 
Hun.  Liability,  pp.  74,  224. 

The  city  had  notice  that  the  ordinances 
were  being  violated.  It  neglected  its  legal 
duty,  both  in  permitting  the  violation  of  the 
ordinances,  and  in  failing  to  inspect,  and 
now  it  comes  into  court  and  claims  the  same 
immunity  from  liability  as  if  it  had  com- 

sidewalks,  and  are  required  to  maiotaln  them  Id 
a  reasonably  safe  condition  for  public  travel ; 
and  the  city  cannot  escape  liability  for  iojurles 
received  thereby.  Abilene  v.  Cowperthwalt,  52 
Kan.  824,  34  Pac.  T95. 

If  a  permit  la  granted  by  a  municipal  corpo- 
ration to  excavate  for  cellara  and  areas,  and  to 
dig  trenches  to  connect  with  water  mains,  gaa 
pipes,  and  sewers,  the  fact  Is  notice  to  the  au- 
thorities that  the  work  Is  in  progress,  and  thay 
are  then  charged  with  the  duty  of  seeing  that 
It  ts  properly  conducted.  District  of  Columbia 
Woodbory.  186  8.  450,  84  L.  ed.  472,  10 
Sop.  Ct  Rep.  090. 

In  Chicago  V.  Babcock,  148  III.  858,  82  N.  B. 
271,  the  plaintiff,  after  coming  out  of  a  res- 
taurant and  proceeding  down  several  steps  lead- 
ing therefrom  to  the  sidewalk  and  street,  was 
Injured  by  stepping  into  an  opening  extending 
out  Into  the  sidewalk  and  street,  a  distance  of 
8  feet,  to  a  point  beyond  the  lowest  step.  The 
only  protection  from  this  opening  was  a  trai». 
door  fastened  upon  hinges,  and  the  opening  and 
trapdoor  had  been  there  for  some  three  years 
prior  to  the  accident.  An  ordinance  of  the  city 
provided  that  eatrances  to  areas  and  baaements 
should  not  extend  into  the  sidewalk  more  than 
2  feet  next  to  the  building.  The  trapdoor  Id 
question  was  left  opeo  a  considerable  portion  of 
the  time,  and  was  open  at  the  time  of  the  acci- 
dent. There  was  no  claim  made  on  the  part  of 
the  city  that  it  was  not  guilty  of  negligence 
In  permitting  the  opening  In  the  sidewalk  and 
the  trapdoor  to  be  left  open,  the  whole  contest 
being  over  the  qoestion  as  to  whether  or  not 
the  plaintiff  was  ffullty  of  eontrimtory  negll- 
gence.  The  court.  In  tills  ease,  did  not  decide 
that  there  was  negligence  on  the  part  of  the 
city,  bat,  as  there  was  no  claim  made  by  its 
counsel  that  there  was  not,  the  case  would  seem 
to  be  some  authority  that  there  was,  under  th« 
particular  circumstances  mentioned. 

in  an  action  for  Injuries  sustained  by  plain, 
titr  by  stepping  upon  one  edge  of  a  coal-sllde 
cover  which  protected  a  coal  hole  under  the  side- 
walk, which  cover  turned  over  upon  being 
stepped  upon,  and  one  of  the  plalntlBTB  legs 
went  through,  In  consequence  of  which  he  was 
seriously  injured,  the  city,  having  charge  of 
the  streets  and  sidewalks.  Is  liable  for  the  in- 
Jury  where  the  defect  had  exiated  long  enough 
to  Imply  notice  of  its  existence.  Belnhard  v. 
New  York.  2  Daly,  243. 

A  person  who,  without  his  fault,  was  Injured 
by  falling  Into  a  cellar  way  which  bad  been 
malnUIned  by  the  owner  of  the  building  for  live 
years,  and  which  was  In  the  street  In  fnmt  of 
■aid  building  and  extended  to  the  cellar  by  atepa 
61  L.  R.  A. 


plied  with  every  legal  requirement,  and 
there  was  no  fault  at  its  own  door. 

Abilene  T.  Oowperthwait,  52  Kan.  324.  34 
Pac  796;  Jf orris  v.  Woodbum,  67  Ohiov 
330,  48  N.  E.  1097. 

When  appellant  was  injured  by  an  unseen 
instrument  exploding,  within  the  area  of 
the  street  over  which  the  city  had  control, 
he  is  bound  to  show  nothing  further  than 
the  explosion  and  the  injury  in  order  U> 
make  out  a  prima  facie  cas& 

Hudson  T.  Qiant  Pomder  Co.  107  CaL  640» 
29  L.  B.  A.  718,  40  Pac  1020;  Rose 
Btephetu  A  C.  Tranep.  Co.  20  Blatehf.  411, 
11  Fed.  438;  Klepaeh  v.  Z>omiId,  4  Wash. 
436,  30  Pac.  991;  TPom  v.  Davit  Oil  Co.  61 
Fed.  631;  Robinson  v.  Vers  York  C.  rf  ff. 
R.  R.  Co.  20  Blatehf.  338,  9  Fed.  877; 
llUnoia  C.  R.  Co.  v.  Phillips.  49  111.  234; 
Kibele  v.  Philadelphia,  105  Pa.  41;  Posey 


6  feet  deep,  may  recover  damages  of  the  city 
for  the  Injury  sustained  by  him,  where,  on 
the  day  previous  to  the  accident,  the  tenant  la 
possession  of  the  building  caused  a  trapdojr  to- 
be  put  over  the  cellar  way,  and  on  the  day 
of  the  accident,  and  before,  it  had  been  repeat- 
edly sbut  and  opened,  there  being  no  protectioa 
to  the  cellar  way  when  the  door  was  np,  thougft 
the  city  did  not  know  of  the  fact  that  the  ten- 
ant had  caused  said  door  to  be  made  and  put 
down  until  after  the  Injury  to  the  plaintiff. 
Smith  V.  Leavenworth,  15  Kan.  81.  The  theory 
of  the  court  was  that  the  original  negligence  of 
tbe  city  in  allowing  a  dangerous  opening  to 
be  made  in  tbe  sidewalk  was  not  totally  ter* 
mlnated  by  the  construction  of  a  guard  Intended 
to  be  constant,  permanent,  and  lasting,  but 
It  was  merely  mitigated  by  the  construction  of 
a  guard  that  would  sometimes  be  snfflclent  and 
sometimes  not  sufficient.  The  original  negligence 
of  the  city  continued,  merely  modified  and  miti- 
gated ;  and  nothing  would  wholly  terminate  It 
except  to  so  close  up  the  cellar  way  as  to  make 
It  permanently  and  constantly  saie  for  those 
traveling  on  the  sidewalk. 

Ordinarily  an  area  under  the  sidewalk  of  a 
street  of  a  city  Is  supposed  to  be  for  the  bene- 
fit of  the  adjoining  building,  for  light,  air, 
approach,  or  storing ;  and  there  may  be  a  prs- 
sumption  that  It  was  constructed  by  tbe  owner, 
or  at  his  instance,  or  fer  his  beneOt  Bat  when 
It  Is  shown  that  It  was  not  for  tbe  benefit  of 
the  building, — was  not  and  could  not  be  used 
for  any  purpose  In  connection  with  the  build- 
Ing, — it  does  away  with  any  presumption  that 
It  was  conatnieted  by  the  owner,  or  that  he  la 
responsible  for  Injuries  resulting  from  It  And 
hence,  where  a  Judgment  Is  rendered  In  an  ac- 
tion against  the  city  and  such  owner  In  favor 
of  the  defendants,  and  negligence  Is  shown  Is 
filing  to  keep  such  area  under  tbe  walk  safely 
covered,  such  negligence  will  be  Imputed  to  the 
city,  and  not  to  the  adjoining  owner,  and  the 
Judgment  In  favor  of  the  city  will  be  reveraed, 
hut  that  In  favor  of  the  owner  will  be  alBrmed. 
Jansen  v.  Atchison,  10  Kan.  868.  In  tbls  case 
the  court  said  that,  "If  tbe  city  permiu  a  lot 
owner  to  occupy  the  sidewalk,  or  obstruct  tb« 
free  passage  over  It,  or  endanger  Its  safety  by 
excavations  beneath  It,  It  does  not  thereby  re- 
lieve Itself  from  reepcmslblllty.  It  Is,  as  to 
third  parties,  the  same  as  thoogh  It  bad  done 
these  things  Itself.  In  other  words.  It  cannot 
transfer  to  private  citizens  that  responsibil- 
ity which,  for  wise  purposes  of  public  policy, 
the  law  easts  upon  It,  In  reference  to  the  care 
and  safety  of  Its  streets  and  walka" 

Tbe  case  was  afterwards  retried,  and  a  ver- 
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T.  Beovaie,  10  Fed.  140;  tfuUen  t.  8t.  John, 

67  N.  Y.  Ml,  15  Am.  Rep.  530;  Kearney 
T.  London,  B.  A  B.  C.  R.  Co.  L.  R.  6  Q.  B. 
411;  Heott  t.  London  Docka  Oo.  3  Hurlst. 
k  C.  600;  Volkmar  t.  Manhattan  R.  Co. 
134  N.  Y.  418,  31  N.  E.  870. 

The  city  would  be  equally  liable  with  the 
property  owner  in  a  caae  like  the  one  at  bar 

Bacon  v.  Botton,  3  Cush.  179;  Bourgei 
T.  Cambridge^  169  Maas.  388.  34  N.  E.  465; 
Baylor  r.  tfontCMno,  11  Wash.  833,  30  Pae. 
653. 

In  any  view  of  this  case  there  was  auffi- 
dent  evidmce  upon  the  question  d  n^li- 
gence  to  hare  gone  to  the  juiy. 

AtepsoA  T.  Donald,  4  Wash.  436.  30  Ric. 
001;  Baylor  t.  JfonfeMnO.  11  Wash.  328, 
89  Pae.  6S3 ;  Payne  t.  Troy  A  B.  B.  Co.  83 
K.  Y.  672;  Abilene  t.  Coieperthwiit,  62 

diet  reDdered  la  favor  of  the  plaintiff  against 
the  cli7,  and  a  new  trial  refused,  and  Jodiment 
rendered  thereon.  The  case  was  again  reversed, 
and  sent  back  for  a  retrial.  The  only  thing  that 
Is  said  In  the  case  affecting  the  subject  under 
consideration  Is  what  the  court  said  In  treat- 
ing an  inatruction  of  the  trial  court,  to  the  ef- 
fect that  the  elty  had  no  rl^t  to  permit  the 
adjoining  owner,  or  any  other  person,  to  use 
any  portion  or  part  of  the  streets  as  an  area 
way  or  opening,  or  to  construct  an  area  way  or 
opening  therein ;  and  that,  if  the  jury  found 
from  the  evidence  that  there  was  an  opening 
or  area  way  under  that  part  or  portion  of  the 
street  coostmcted  hy  the  adjoining  owner  or 
any  other  private  Individual,  and  that  the  city 
had  notice  thereof,  or  permitted  the  area  way 
or  opening  to  remain  there,  after  a  reasonable 
time  had  elapsed  from  Its  construction  tor  It 
to  have  bad  notice  thereof,  and  any  Injory  re- 
sulted to  the  plaintiff  without  fault  upon  his 
part  on  account  of  said  area  or  opening,  then  the 
Jury  would  And  Cor  the  plaintiff.  In  holding  that 
such  an  Instruction  was  erroneous,  the  supreme 
court  said :  "It  would  be  burdensome.  Indeed, 
If  In  all  such  cases  the  elty  were  an  insurer  of 
the  strength  of  the  sidewalk  above  such  area ; 
that  no  matter  what  care  and  diligence  it  had 
used,  what  precautions  taken.  It  should  be  re- 
sponsible for  all  injuries  which  anyone  might 
sustain  therefrom,  if  without  fault  on  his  part ; 
that  though  It  had  done  all  which  human  pru- 
dence and  foresight  could  suggest.  It  must  nev- 
ertheless respond  in  damages.  Such  Is  not  the 
law.  Such  was  not  the  decision  in  Smith  v. 
Leavenworth,  15  Kan.  SI,  nor  the  Intimation  In 
the  opinion  filed  when  this  case  was  here  before. 
Indeed,  the  whole  scope  of  the  discussion  in  this 
respect  therein  was  as  to  the  negligence  of  the 
elty  In  falling  to  discover  and  repair  the  de- 
fect in  the  sidewalk,  not  as  to  Its  ignorance  of 
the  existence  of  the  area."  Atchison  v.  Jansen, 
21  Kan.  660. 

Where  plaintiff  was  injured  by  the  breaking 
Of  a  flagstone  which  formed  part  of  the  side- 
walk in  front  uf  the  bouse  in  which  he  occu- 
pied two  rooms  whicb  be  hired  of  the  occupant 
of  the  whole  premlseB,  which  flagstone  covered 
a  coal  bole  or  vault  under  the  sidewalk,  con- 
nected with  the  bouse,  which  was  designed  for 
setting  In  or  storing  coal,  and  bad  been  used  for 
that  purpose :  and  the  plaintiff  had  no  knowl- 
edge of  the  existence  of  the  vanlt  except  what 
he  might  infer  from  seeing  the  iron  cover  of  a 
hole  Into  the  vault  in  the  sidewalk,  the  vault  ex- 
tending from  the  celhtr  under  the  steps  leading 
from  the  house  to  the  sldewalli.  and  under  the 
sldrwfllk.  the  three  aides  of  It  being  built  with 
«1  L.  R.  A. 
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Kan.  824,  34  Pae.  705;  KibeU  r.  Philadel- 
phia, 106  Pa.  41. 

Even  though  the  defect  in  the  heatine 
apparatus  was  not  patmt,  the  city  would 
be  liable  if  it  was  constructed  in  a  negligent 
and  insecure  manner,  although  it  may  have 
been  erected  without  notice  to  any  officer 
of  the  city. 

aray  t.  Smporia,  43  Kan.  704.  28  Pae. 
944;  ffums  T.  New  York,  74  N.  Y.  204; 
Butchinaon  t.  Olympia,  2  Wash.  Terr.  314, 
5  Pac.  606;  Chicago  t.  Robbina,  2  Black, 
418,  17  L.  ed.  298;  Wells  v.  Brooklyn,  0 
App.  Div.  61,  41  N.  Y.  Supp.  143;  Sprout 
V.  Beattle,  17  Wash.  266,  49  Pac.  489. 

Messra.  W.  E.  Hamphrer  and  Edward 
Von  Tobel,  for  respondent: 

There  wu  a  total  failure  to  show  an^ 
facts  from  which  negiigence  on  the  part  M 
the  city  could  be  inferred. 

brlL-k  walls  about  4  Inches  thick  to  within  2  or 
3  Inches  of  the  level  of  the  sidewalk,  the  side 
toward  the  honse  being  open,  upon  which  walla 
rested  a  single  flagstone  of  the  size  of,  and  cov- 
ering, the  vanlt,  and  forming  the  sidewalk  over 
It,  and  this  bad  existed  for  several  years,  and 
for  six  montha  or  more  before  the  accident,  there 
had  lieen  cracks  In  the  stone,  visible  on  the  up- 
per surface,  extending  from  the  coal  hole  In 
the  middle  to  the  edges  of  the  stone,  and  the 
injury  was  caueed  by  the  breaking  of  the  flagf- 
stone  along  the  cracks  and  In  other  places, — 
the  city  was  held  liable  for  the  damages  sus- 
tained by  bim.    Burt  v.  Boston.  122  Masa  228. 

In  Mancuso  v.  Kansas  City.  74  Mo.  App.  188, 
It  was  held  that,  where  the  plaintiff  was  In* 
Jured  by  stepping  upon  a  coal-hole  cover  which 
turned,  letting  blm  Into  the  hole,  the  same  being 
an  area  for  the  reception  of  coal,  which  was 
made  In  the  sidewalk  by  the  owner  of  tbe  prem- 
ises, and  was  used  by  bis  tenant  ft>r  tbut  pur- 
pose, where  the  premises  were  leased  with  the 
coal  hole  in  the  sidewalk  ont  of  repair,  and  al- 
lowed to  remain  so  by  tbe  tenant, — the  landlord 
(the  owner),  tbe  tenant,  and  the  city  were  all 
held  liaUe  to  the  plaintiff  for  the  injury. 

In  an  action  against  the  trustees  of  a  village 
for  an  injury  sustained  by  tbe  plaintiff  on  ac- 
count of  a  defective  sidewalk,  such  defect  con- 
sisting of  a  loosened  grate  on  the  level  of  the 
flagging,  which  gave  way  under  the  plaintiff's 
foot  as  he  stepped  upon  it  in  passing,  tbe  vil- 
lage Is  liable  for  the  damages  so  sustained, 
where  a  special  statute  clothed  tbe  trustees  with 
powers  to  regulate,  repair,  etc.,  the  streets  and 
walks,  thus  making  It  their  duty  to  repair  the 
sidewalks.  McSherry  v.  Canandalgoa,  85  N.  Y. 
S.  B.  432,  12  N.  Y.  Supp.  T&l,  AOrmed  la  120 
N.  Y.  012,  20  N.  B.  821. 

This  Is  all  that  Is  said  In  the  case  In  regard 
to  tbe  nature  of  the  defect  But  in  Caoandal- 
giia  V.  Foster,  156  N.  Y.  854,  41  L.  R.  A.  054, 
00  N.  E.  871,  which  wss  an  action  by  the  trns- 
tees  of  the  village  against  the  adjoining  owner 
to  recover  the  amount  of  tbe  Judgment  ot^ 
tained  by  the  plaintiff  In  the  above  case  against 
the  village,  it  ts  stated  that  the  grate  In  ques- 
tion, with  several  others,  was  constructed  by 
the  defendant  (the  abutting  owner)  to  enable 
blm  and  bis  tenants  to  convey  coal  to  the  cel- 
lars under  tbe  block  of  buildings  owned  by  him, 
and  that  this  grate  was  In  the  sidewalk  in  front 
of  one  of  the  stores  In  the  block. 

Where  a  municipal  corporation  Is  chared  by 
law  with  tbe  duty  of  keeping  In  repair  the 
streets  and  sidewalks  within  Its  corporate  lim- 
its, it  Is  bound  to  use  ordinary  care  and  dili- 
gence In  regard  thereto,  and  tbe  want  of  such 
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Curtis  T.  Rooheato'  A  8.  B.  Oo^  18  N.  Y. 
£34,  7&  Am.  Dec.  268. 

Beasonable  can  would  not  have  discov- 
ered the  daoger,  such  as  the  exploeion  of 
soda  fountains  or  empty  barrels. 

Kirby  v.  Delatoare  d  H.  Canal  Co.  48 
App.  DiT.  636,  62  N.  Y.  Supp.  1110;  Jaffe 
T.  Harteau,  66  N.  Y.  398,  15  Am.  Bep.  438; 
Purdy  T.  Westinghouse  Eleotrio  A  Mfg.  Co. 
197  Pa.  257,  51  L.  R.  A.  881,  47  Atl.  237; 
Losre  t.  BuoKanan,  51  N.  Y.  476,  10  Am. 
Sep.  623;  Olive  v.  Whitney  Marble  Co.  103 
N.  Y.  292,  8  N.  £.  6S2;  Philadelphia  A  R. 
R.  Co.  V.  Bughaa,  IIS  Pa.  SOI,  13  Atl.  286; 
Morriaon  t.  PhUlipa  A  0.  Conatr.  Co.  44 
Wis.  406,  28  Am.  Rep.  699;  Kuhna  v.  Wia- 
eonsin,  I.  A  IP.  R.  Co.  70  Iowa,  661,  31 
N.  W.  808;  Murray  t.  Denver  A  R.  O.  R. 
Co.  11  Colo.  124.  17  Fao.  484. 

Hadley,  J.*  delirered  the  <q>inioii  of  the 
court: 

This  action  was  brought  by  the  appellant 


care  and  dlllsence  ta  tbe  true  measure  of  Its 
IlablIIt7,  wbere  It  Is  charged  with  having  caused 
the  death  of  a  toot  passenger  by  Its  negligence 
In  not  keeping  In  repair  a  cellar  door  forming 
part  of  tbe  surface  of  the  sidewalk.  Johnston 
▼.  Charleston,  3  S.  C.  N.  8.  282,  16  Am.  Rep. 
721.  The  ease  does  not  stat^  nor  does  It  ap- 
pwr.  what  tbe  cellar  door  opened  Into  ander 
the  sidewalk,  and  It  can  only  be  left  to  Infer- 
ence that  it  was  a  covering  of  the  steps  that 
descended  Into  and  entered  the  cellar  under  the 
building  at  the  line  of  the  sidewalk. 

Where  a  steam  boiler  had  been  placed  beneath 
the  pavement  of  the  sidewalk  of  a  street  In  the 
city  of  Washlofrton  adjoining  a  hotel,  for  tbe 
purpose  of  warming  and  In  other  ways  admin- 
istering to  tbe  uses  of  the  hotel,  and  the  open. 
Ing  had  been  closed,  with  the  exception  of  a 
place  left  for  a  sort  of  manhole  or  light,  which 
was  walled  up,  and  which,  when  completed  ex- 
cept for  Its  cover,  presented  an  opening  2  feet 
1  Inch  by  3  feet  2  Inches,  the  plan  being  to  cover 
It  permaoentlr  with  something  which  would 
afford  illumination  to  the  vault  beneath;  but, 
tbe  permanent  cover  not  being  ready,  the  work- 
men in  charge  had  placed  over  this  bote  a  mor- 
tar board,  which  was  large  enou^  to  completely 
overlap  the  hole,  and  this  condition  existed  from 
five  to  ten  days,  during  which  the  plaintiff, 
while  walking  along  the  street,  stepped  upon 
the  mortar  board  and  fell  with  his  right  leg 
through  the  hole  and  was  Injured, — the  District 
of  Columbia  was  held  liable  for  the  damat^ 
sustained  by  him,  Woodbury  v.  District  of  Co- 
lumbia, 6  Mackey,  127.  Affirmed  in  136  V.  S. 
450.  34  L.  ed.  472,  10  Snp.  Ct  Bep.  980. 

See  McCIure  v.  Sparta,  84  Wis.  260,  64  N. 
W.  337;  Denver  v.  Dean,  10  Colo.  875,  16  Pac. 
80 :  and  Orove  v.  Kansas,  75  llo.  872, — infra,  V. 

Home  cases  have  arisen  wherein  the  question 
whether  the  notice  of  the  defect  or  negligent 
use  was  suHiclent  to  charge  the  municipality 
wltb  liability  was  the  principal  or  only  one  dis- 
enssed ;  but  through  the  discussion  there  appears 
to  rnn  an  Inference  or  ImpllcatioB  that.  If  there 
was,  or  had  been,  notice,  liability  would  attach  ; 
and  the  following  are  cases  of  this  nature : 

Under  a  statute  of  Massachusetts,  In  an  ac- 
tion against  a  municipal  corporation  to  recover 
for  Injuries  on  account  of  the  negligence  of  tbe 
corporation.  If  the  defect  Is  not  shown  to  have 
existed  for  twenty-four  hours  the  plalntltT  must 
show  that  the  defendant  had  reasonable  notice 
of  It,  or  fail  in  his  action.  In  Harrlman  Bos- 
ton, 114  Mass.  241,  It  appeared  that  the  plain- 
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against  the  reap(mdent  to  recover  damages 
for  personal  injuries  received  from  an  er- 
plosion  which  occurred  underneath  the  side- 
walk on  which  the  appellant  was  walking, 
near  the  corner  of  Second  avenue  south  and 
Washington  street,  in  the  city  of  Seattla. 
The  comi^alnt  alleges  that  prior  to  Mardt 
21,  1809,  the  date  of  the  accident,  ooe  Van 
der  Van  was  tbe  owner  of  certain  premiaea 
in  Seattle,  extending  along  Second  avenue 
south,  and  also  of  a  business  block  erected 
thereon;  that,  with  tbe  knowledge  and  con- 
sent of  respondent,  the  said  owner  utilised* 
in  connection  with  the  said  building,  tbe 
space  underneath  the  sidewalk  adjoining  the 
said  premises  on  tbe  west  side  of  Swond 
avenue  south,  and  placed  immediately  be- 
neath the  sidewalk,  within  the  limits  of  said 
street,  a  certain  hot-water  boiler  and  con- 
nections, constructed  in  such  a  manner  as  to 
carry  steam;  that,  with  the  knowledge  and 
consent  of  respondent  said  apparatus  was 

tiff  was  Injured  l/y  falling  through  an  uncovered 
opening  In  the  sidewalk  into  the  cellar  of  a 
building  facing  on  the  street  This  opening  was 
surrounded  by  a  stone  frame,  and  was  used  for 
taking  In  coal  and  wood,  and  for  other  uses  in 
connection  with  the  cellar.  It  was  80  to  32 
Inches  long,  from  18  to  20  Inches  wide,. and 
about  8  feet  de^.  There  was  a  plank  cover 
fitted  to.  and  used  for  closing,  the  opening.  The 
only  question  considered  by  the  court  seems  to 
have  been  as  to  whether  the  notice  was  salli- 
clent  to  charge  the  city  with  llablll^.  ns 
court  held  that  It  was.  and  remanded  tbe  case 
for  trial. 

In  Crosby  v.  Boston,  118  Mass.  71,  It  was 
shown  that  the  plaintiff,  while  walking  on  title 
sidewalk  of  a  street  of  the  city,  stepped  on  a 
coal-hole  cover;  that  the  cover  was  warped  and 
twisted  and  did  not  flt  firmly  Into  Its  rim,  but 
would  slip  back  and  forth,  and  was  not  fas- 
tened down ;  snd  that,  when  she  stepped  on  It, 
It  tipped,  and  she  fell  Into  the  hole,  receiving 
severe  injury.  Tbe  only  question  raised,  or 
which  seems  to  have  been  Involved  In  the  case, 
was  tbat  of  notice  to  the  city.  This  was  sub- 
mitted to  the  Jury,  who  found  for  the  defend- 
ant, and  exceptions  to  refusals  of  plalntUTd  re- 
quest to  charge  substantially  that  tbe  city  had 
notice,  were  overruled. 

b.  When  defect  not  apparent. 

Whether  or  not  the  defect  complained  of 
must.  In  order  to  charge  the  municipal  corpora- 
tion with  notice  of  it  and  consequent  negli- 
gence in  falling  to  remedy  It,  be  such  a  one  as 
would  appear  from  an  Inspection  outside  ot 
tbe  space  under  the  street  or  sidewalk  Is  eaa- 
sidered  In  the  following  cases: 

If  a  municipal  corporation  has  no  actual  no- 
tice of  the  existence  of  a  defect  In  a  sidewalk, 
consisting  of  an  Inaufflclent  grate  or  cover  of  an 
opening  of  a  vault  therein,  existence  of  the  de- 
fect for  a  considerable  time  will  not  be  con- 
strued as  eonstrnctlve  notice,  where  such  detect 
Is  not  apparent  from  tbe  street  Hart  Brook- 
lyn, 36  Barb.  226  This  decision  was  made  un- 
der ttie  provisions  of  title  JO,  |  1,  of  the  thai 
(1802)  charter  of  tbe  city  of  Brooklyn,  and  also 
Biibd.  22,  1  13,  title  2,  thereof,  which  provisions 
are  stated  in  the  opinion  to  be  peculiar  to  that 
municipality,  and  to  differ  from  the  statutes 
which  apply  generally  to  municipal  corpwSr 
tloos  throughout  the  rest  of  tbe  state. 

A  city  la  not  liable  In  an  action  brought 
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placed  beneath  the  sidewalk  in  a  n^ligent 
mnd  unlawful  manner,  and  without  an  in- 
spection thereof;  that  respondent  permitted 
the  use  of  said  space  below  the  sidewalk  in 
connection  with  said  building  without  re- 
quiring the  owner  thereof  to  comply  with 
the  ordinanoes  of  the  city  of  Seattle;  that 
the  sidewalk  tbva  extended  above  said  ap- 
paratus was  open  to  the  public  as  a  high- 
way for  pedestrians,  and  was  apparently  in 
all  wa^  safe  for  travel,  there  being  nothing 
to  indicate  the  presence  of  said  boiler  there- 
under, and  the  plaintiff  had  no  knowledge 
or  warning  thereof;  that  on  the  date  afore- 
said, while  the  plaintiff  was  walking  upon 
•aid  sidewalk,  the  said  boiler  exploded  with 
terrific  force  at  the  moment  when  the  plain- 
tiff was  exactly  above  it,  burling  the  plain- 
tiff into  the  air  to  a  height  of  30  feet, 
whence  he  fell  with  great  force  upon  the 

acalnst  It  for  damaces  sustained      reason  of 

the  plaintiff  faHlog  Into  a  coa!  bole  Id  the  side- 
walk on  accoQDt  of  tbe  defective  coverlag  there- 
of, if  there  Is  no  evidence  of  actual  notice  to 
the  eltr  of  the  dangerous  condition  of  the  coal 
hole.  And,  as  Its  llabllltr  depends,  therefore, 
upon  whether  It  bad  constructive  notice.  It  is 
only  chargeable  with  such  knowledge  of  the 
method  of  construction  of  the  coal  bole,  cover, 
aud  attachmunts  as  would  be  acquired  by  prop- 
erly Inspecting  the  same  from  the  street.  Mat- 
thews V.  New  York,  78  App.  Dlv.  422.  80  N.  Y. 
8upp.  360. 

Where  the  owner  of  the  fee  to  the  center  of 
the  street,  subject  to  the  public  easement  or 
right  of  use  for  all  legitimate  purposes  of  travel, 
made  an  opening  under  the  street  or  sidewalk, 
as  be  bad  a  right  to  for  vault  purposes.  In 
order  to  put  In  wood,  coal,  and  other  articles 
of  ape  In  the  vault  below,  and  properly  covered 
it  with  a  trapdoor,  let  into  the  walk  at  the  time 
of  Its  constractlon,  so  as  not  then  to  Impede 
public  travel  thereover,  such  constractlon  was 
not  In  itself  at  the  time  a  nuisance.  And  if 
such  opening  was  so  made  and  secured  and 
brought  down  to  an  equal  surface  with  the  walk, 
and  If  the  walk  Itself  was  then  safe  and  secure, 
and  the  door  over  the  opening  was  fastened, 
and  was  as  Urn  as  tbe  walk,  then  the  city,  in 
the  absence  of  any  corporate  action  opposing  tbe 
building  of  the  same,  or  in  opposition  thereto, 
and  permitting  the  public  to  use  It,  must  be  re- 
garded as  having  adopted  this  trapdoor  as  part 
of  tbe  walk,  and  Is  under  tbe  obll^tlon  to  keep 
It,  SB  well  as  tbe  rest  of  the  walk.  In  safe  and 
suitable  repair  and  security  for  public  travel ; 
and  It  would  be  liable  for  any  damage  reeultlDg 
to  a  person  lawfully  walking  over  the  same  from 
such  want  of  repair;  provided,  the  defendant 
city  had  prior  notice  of  such  condition  of  things 
In  time  to  have  made  tbe  same  secure ;  and  such 
notice  may  be  Implied  when  such  condition  of 
things  has  existed  long  enough  for  the  city,  by 
Its  proper  ofBcers,  In  tbe  exercise  of  ordinary 
care,  to  liave  known  and  discovered  such  want 
of  repair  In  time  to  have  made  tbe  repairs  pri- 
or to  the  accident,  if  It  dearly  appears  from 
the  evidence  that  the  accident  happened  by  rea- 
son of  a  want  of  repair  of  the  sidewalk  Itself, 
or  that  such  want  of  repair  of  the  sidewalk  con- 
tributed directly  to  the  accident.  I'apworth  v. 
Milwaukee,  64  Wis.  380,  25  N.  W.  431. 

But  where  an  excavation  underneath  the  side- 
walk was  made  by  the  owner  of  adjoining  prem- 
ises, and  used  by  tbe  occupant  thereof  for  re- 
ceiving coal  and  wood  through  four  coal  holes 
in  the  sidewalk,  and  tbe  plaintiff  was  Injurud 
b7  Stepping  t:pon  the  cover  of  one  of  such  lioles, 
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hard,  uneven  surface  of  the  ground;  that 
the  plaintiff  was  thereby  seriously  wounded 
and  injured,  and  he  therefore  demands  dam- 
ages. The  answer  is  a  general  denial.  The 
cause  eame  on  for  trial  before  a  jur^r,  and 
at  the  conclusion  of  the  plaintiff's  testimony 
tha  court  granted  a  motion  for.  nonsuit. 
Plaintiff  moved  for  a  new  trial,  whieh  was 
denied,  and  judgment  was  thereupon  en- 
tered dismissing  the  action  and  taxing  costs 
to  the  plaintiff.  From  said  judgment, 
plaintiff  appeals. . 

It  is  assigned  aa  error  that  the  court  took 
the  case  from  the  jury  and  entered  judg- 
ment of  nonsuit;  also  that  the  court  erred 
in  holding  that  notice  to  tbe  assistant  build- 
ing inspector  of  the  placing  of  the  heating 
apparatus  beneath  the  sidewalk  was  n<^ 
notice  to  the  city.  The  proofs  show  thai 
the  appellant  a  commercial  traveler  who  re- 

and  the  evidence  of  the  plaintiff  showed  that 
tbe  flange  on  which  the  cover  rested  wss  de- 
fective, and  that  It  had  repeatedly  tilted  or 
tipped  up  by  simply  being  stepped  on,  and  Uie 
Jury  found  that  the  coal  hole  and  cover  tn  their 
existing  condition  were  d^cts  in  the  sidewalk, 
and  that  the  cover  was  liable  to  be  tipped  when 
stepped  upon ;  that  the  defendant  city  had  no 
actual  notice  of  the  defect,  but  that  it  bad  tx- 
Isted  so  long  and  so  notoriously  that  the  slty 
would.  Id  tbe  exerrlse  of  proper  care  on  tbe  part 
of  Its  agents  and  offlcers,  have  known  of  It, — 
such  Bnding  will  not  be  sustained,  as  the  d»* 
feet  In  the  sidewalk- was  a  secret  one,  not  ap- 
parent to  ordinary  observation;  and  tbe  nature 
and  character  of  a  defect,  notice  of  which  would 
be  Imputed  to  the  city  within  the  proper  rule, 
was  not  pointed  out  as  It  aboald  have  been  bf 
the  trial  Judge.  And  It  Is  not  the  duty  of  a 
niuniclpallty  to  examine  covers  to  coal-hole  open- 
ings, such  as  tbe  one  In  question,  to  ascertain 
if  they  are  unfastened,  unless  there  Is  something 
apparent  on  the  surface,  or  otherwise  brought 
to  Its  attention,  to  lead  Its  proper  olBcera  to  be- 
lieve that  tbe  same  are  loose  and  likely  to  be- 
come displaced.  Cooper  v.  Milwaukee,  97  Wis. 
4uS,  72  N,  W.  1130. 

As  to  failure  to  fasten  covers  to  such  open- 
ings, see  infra  III.  See  also  Denver  v.  Dean,  10 
Colo.  875,  16  Pac.  80,  tnfia,  IV. 

III.  lAaWity  for  n^ligent  use. 

Where  the  eonstmetfon,  by  the  abutting  own- 
er, of  a  street  or  walk  with  the  space  under 
It  for  bis  use  is  In  and  of  Itself  lawful,  yet,  IC 
the  person  occupying  such  space,  by  the  eon* 
tinued  negligent  and  Improper  use  of  the  same, 
or  of  the  opening  or  covering  thereof,  renders 
It  unsafe  and  dangerous  to  travelers  upon  the 
Btreet  or  sidewalk,  tbe  municipal  corporation 
will  be  liable  for  an  injury  caused  by  reason 
thereof.  If  It  had  actual  notice  of  snch  improp- 
er and  negllffent  use,  or  the  latter  had  contin- 
ued for  aiich  length  of  time  thnt  the  corpora- 
tion. In  the  exercise  of  the  requisite  reasonable 
care  and  diligence,  should  have  known  of  It 

Id  llanscom  v.  Boston,  141  Mass.  242,  6  N. 
E.  240,  It  sppeared  that  there  was  a  coal  bole 
under  the  sidewalk  of  a  street,  which  was  closed 
with  a  tight-fltting  cover,  which  presented  a 
smooth  surface  on  the  top,  and  which  was  de- 
signed to  be  fastened  on  the  inside,  but  which 
at  tbe  time  the  plaintiff  was  Injured  was  not, 
and,  in  stepping  upon  It,  It  turned,  and  be  fell, 
his  right  leg  going  down  Into  tbe  opening,  and 
was  Injured ;  and  the  city  was  held  not  Ilabl& 
Upon  auatalning  the  exceptions  of  the  defend- 
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sides  in  St.  Louis,  was  at  the  time  of  the 
exploaioD  walking  upon  the  sidewalk  imme* 
diately  over  the  loeation  of  said  boiler.  Two 
eonipenioDa  were  with  bim,  between  whom 
appellant  was  walking.  The  force  of  the 
explosion  seems  to  have  centered  at  about 
the  point  where  appellant  and  his  com- 
panions were  walking.  The  sidewalk  was 
torn  up  and  destroyed,  and  appellant's  com- 
panions received  injuries  from  which  each 
died  the  same  night.  Appellant  was  cov- 
ered with  soot  so  that  he  was  almost  un- 
recognizable, was  for.  the  most  part  uncon- 
scious for  two  dajs,  and  reoeiTOd  severe  and 
probably  permanent  injury  about  the  foot, 
besides  a  shock  to  his  nervous  system  of  a 
serious  and  damaging  character.  Under 
the  evidence  as  intnxluced,  it  is  manifest 
that  appellant  received  injuries  which  were 
due  to  the  explosion  of  the  boiler  under  the 

ant,  the  supreme  Judicial  coart  said :  "We 
thlok.  If  the  coal  hole  was  properly  constructed, 
and  the  cover  was  properly  fitted  and  was  not 
apparently  Insecure,  and  the  only  defect,  If  any, 
was  that  It  was  left  unfastened  on  the  Inside 
by  the  occupant  of  the  cellar,  and  this  was  not 
known  to  the  ofltcers  of  the  city,  or  apparent 
from  the  street, — that  the  jnrj  coold  not  prop- 
erly And.  under  existing  statutes,  that  the  city 
could  have  remedied  the  defect  or  prevented  the 
Injury  by  reasonable  care  and  diligence."  <The 
statute  referred  to  is  probably  that  mentioned 
in  Ilarriman      Boston,  114  Mass.  S41,  tupra, 

n.) 

But  where  a  coat  hole  was  maintained  under 
the  sidewalk  of  the  street  of  a  city  by  the  oc- 
cupant of  the  abutting  premises,  with  s  cover 
to  the  opening  thereto,  which  was  constrncted 
and  Intended  to  be  fastened  Inside,  but  which, 
because  of  not  being  fastened  Inside,  when  the 
plaintiff  stepped  upon  It,  tipped  over  and  per- 
mitted the  plaintiff  to  fall  In,  whereby  she  was 
Injured,  and  It  appeared  that  the  same  cover 
had  tipped  on  several  occasions  before  to  the 
knowledKe  of  a  police  officer  of  the  city,  who  had 
reported  it  to  his  superior,  the  city  was  held 
liable  to  the  plaintiff  for  the  damaKes  sustained 
by  her.  UcGafflgan  v.  IlostOD.  149  Mass.  SS9, 
21  N.  E.  871.  In  this  case  the  court  said  that 
It  does  not  appear  that  the  covers  of  coal  boles 
cannot  be  so  constructed  that  they  will  not 
slip  off  or  turn  up.  In  any  ordinary  use  of  the 
streets,  even  If  tbey  are  not  fastened  down  on 
the  Inside.  That  while  It  might  be  Impractica- 
ble for  the  city.  If  It  permits  coal  holes  In  the 
streets  at  all,  to  guard  against  the  possibility 
of  there  being  left  open,  it  is  not  shown  to  be 
Impracticable  for  the  city  to  require  a  cover 
of  such  a  kind  that,  when  the  covering  Is  shut, 
the  street  Is  reasonably  safe,  although  the  cov- 
er Is  not  fastened  Inside.  It  distinguished 
Banscom  v.  lloston,  141  Mass.  242,  5  N.  B. 
240.  saying  that  In  that  case  there  was  no  ev- 
idence that  the  appearance  of  a  bole  or  cover 
indicated  any  defect,  or  that  It  bad  ever  before 
been  out  of  place,  or  that  the  oncers  of  the  city 
had  any  knowledge  that  It  was  not  fastened 
down  on  the  Inside. 

A  elty  is  liable  for  damages  caused  by  a  per- 
son falling  Into  an  opening  made  by  cellar  doors 
in  the  sldewslk,  where  such  doors  had  been  fre- 
quently left  open  during  day  and  night  for  a 
suBlclently  loug  space  of  time  previous  to  the 
injury  to  charge  the  city  with  notice  of  such 
Diligent  use  of  the  cellars.  Chapman  v.  Ma- 
con, >in  Oa.  SOS.  There  is  no  statement  of  the 
fact,  but  the  inference  Is  that  these  cellar  doon 
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sidewalk,  and  the  question  to  be  determined 
is,  Was  there  evidence  tending  to  show  n^ 
ligenca  on  the  part  of  the  city,  that  should 
have  been  submitted  to  the  jury? 

The  evidence  shows  that  the  owner  of  th» 
premises  adjoining  the  sidewalk  under  which 
the  explosion  occurred  employed  a  carpenter 
to  finish  the  incompleted  basement  of  his 
building,  put  an  outside  stairway  30  inches 
in  width  down  from  the  sidewalk,  and  make 
certain  other  repairs  in  the  basement.  Be- 
fore commeneiii^  the  work  the  carpenter 
applied  to  the  secretary  of  the  board  of  piri»- 
lic  works  for  a  permit,  and,  after  stating  the 
location  of  the  premises  as  being  within  the 
fire  limits,  he  was  referred  b^  the  secretary 
to  a  Mr.  Josenhans,  the  assistant  building 
inspector.  Mr.  Thomson,  the  city  engineer, 
ana  also  chairman  of  the  board  of  public 
wortcs,  testified  that  Joeoibans  was  toe  as- 
covered  steps  descending  from  the  sldswalk  into 
the  cellar. 

A  city  Is  liable  to  a  person  for  Injuries  sus- 
tained In  falling  through  a  hole  Into  an  area 
under  a  sidewalk,  which  had  been  built  by  th» 
owners  of  the  property  fronting  thereon,  three 
years  previous  to  the  event  In  question,  leaving 
the  opening  In  question  about  8  feet  wide  hy  S 
feet  long,  to  which  a  trapdoor  was  fitted,  which 
door  tbey  and  their  tenants  were  accustomed, 
from  the  time  the  walk  was  built,  to  remove 
whenever  they  had  occaslMi,  either  to  lower 
raetchnodlse  or  other  articles  into  the  area,  or 
to  remove  any  articles  therefrom,  where  It  ap- 
peared In  evidence  that  at  times  the  opening 
was  left  uncovered  and  unguarded,  as  It  was  at 
the  time  of  the  plalntlfTs  Injury,  since  the  city 
authorities,  by  the  exercise  of  reaaonable  care 
and  diligence,  could  have  known  those  facts  and 
the  recurring  danger,  and  If  they  should  have 
known  those  things,  tbey  are  conclusively  pre- 
sumed to  have  known  them.  Phllbrlck  v.  Nlles^ 
25  Fed.  265. 

A  city  Is  liable  to  a  person  who,  wllhout  ne^ 
llgence  on  bis  part,  falls  through  a  trap  or  open- 
Ing  which  extends  the  fnll  width  of  the  sidewalk 
except  21  Inches  next  to  the  wall,  being  about 
7  feet  In  length  by  3%  feet  in  width,  which  had 
existed  for  three  years  previous,  during  whldh 
time  It  was  frequently  opened  by  throwing  the 
door  over  flat  on  the  sidewalk,  leaving  an  open 
space  of  several  feet  unplanked,  unguarded,  and 
unprotected  In  any  manner,  and  making  a  dan- 
gerous opening  Into  the  cellar  below,  where  the 
evidence  showed  that  the  hatchway  had  existed, 
and  had  been  so  used,  for  a  much  longer  period 
than  tbe  three  years  mentioned,  and  that  tbe 
proper  officers  of  the  city  bad  knowledge  of  It 
Uarstow  v.  Berlin,  S4  Wta  357. 

I'ermlssloo  by  a  city  to  an  adjoining  lot  own- 
er to  use  the  space  under  a  sidewalk,  with  an 
opening  thereto  in  the  walk,  and  tbe  proper 
use  thereof,  do  not  violate  any  duty  owing  to 
tbe  public  by  such  city ;  but,  If  the  opening  Is 
negligently  used,  the  proper  officers  of  the  city 
having  aufflclent  notice  to  enable  them,  by  the 
exercise  of  reasonable  diligence,  to  remedy  tbe 
mischief,  its  duty  to  the  public  Is  thereby  vio- 
lated. And  where  the  occupant  of  tbe  abutting 
lot  frequently,  and  as  often  as  be  desired,  had 
opened  a  liatchway  over  an  excavation  under 
the  sidewalk  for  convenience  in  conveying  mer- 
chandise to  and  from  the  ttasement  of  the  build- 
ing, without  providing  any  guards  whatever  or 
means  of  warning  to  prevent  persons  using  tbe 
walk  from  falling  through  the  opening,  and  this 
was  permitted  by  the  city  for  a  period  of  thrsa 
years,  and  the  plaintiff  approached  tbe  openlnr 
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flistant  building  inspector,  and  that  appll- 
•cations  for  pennitB  within  the  Are  limits 
were  referred  the  secretary  of  the  boanl 
«f  public  works  to  either  the  inspector  or 
assistant  inspector  of  buildings.  The  per- 
mit to  do  the  repair  work  was  issued;  and 
the  carpenter,  Mr.  Hamilton,  testified  that 
when  he  applied  for  the  permit  he  also  made 
application  for  a  permit  to  move  out  under 
the  sidewalk  the  heating  apparatus  then  lo- 
cated in  the  unfinished  basement  of  the 
luilding.  He  further  testified  that,  after 
lie  explained  what  he  desired  to  do,  the  in- 
spector told  him  be  needed  no  permit  to 
move  the  heating  apparatus,  ana  then  di- 
rected him  how  to  place  the  boiler  in  the 

Eropowd  position  under  the  sidewalk, 
[amilton  testified  that  he  followed  the  di- 
rectiouR  of  the  inspector.  The  testimony 
ahoffs  that  up  to  this  time  the  l>asement  was 

In  tta«  exercipe  of  ordlnarj  care,  stepped  Into  It, 
and  was  InJureT).  the  cltj  la  liable  for  tbe  dam- 
ases  caused  thereb;.  Whttty  t.  Oahkoab,  106 
Wla  87,  81  N.  W.  0112. 

See  Cblcano  t.  Dalicoek,  14S  111.  858,  82  N. 
S.  271,  xiipni.  II.ft;  I>apwortli  t.  Hflwaiikce.  64 
\ria  88».  2u  N.  W.  481,  supra,  Il.b*,,  Grove  t. 
Kaoaas,  73  Mo.  672,  infra,  V. 

IV,  Nuwaltj/  of  notice. 

As  In  all  caaea  where  It  Is  songht  to  hold 
the  mtiBleipal  eorporatltm  liable  on  acconnt  of 
a  defect  In  tbe  eoDstructlon  or  use  of  streets 

and  sidewalks,  notice,  either  actnal  or  coa- 
atriictlre,  Is  necesaarj  In  order  to  charge  tbe 
'Corporation,  bo.  also.  Is  It  tn  cases  of  tbe  char- 
acter under  consideration. 

In  Poster  v.  Ronton,  127  Mass.  200,  It  ap- 
peared that  the  plaintiff  was  Injured  by  fallloK 
Into  an  open  coal  hole  In  tbe  sidewalk  In  front 
of  a  public  srhoolbouBe  on  a  highway  In  Boston. 
The  only  qaestloo  raised  In  the  case  was  as  to 
whether  the  city  had  notice  sufficient  to  eharffe 
It  with  Itsblllty,  and  It  was  held  that  It  did 
not 

A  city  la  not  liable  to  a  person  falling  Into  an 
opening  In  the  pavement  of  the  sidewalk  of  one 
of  Its  streets,  which  opening  covered  a  space 
under  tbe  sidewalk  used  by  the  occupant  of  the 
premises  as  a  receptacle  for  coal,  wbere  such 
'oeeitpant  bad  left  tbe  opmlng  of  tbe  vault  in 
the  sidewalk  uncovered  for  a  short  time  while 
eiiitaged  In  putting  coal  Into  the  vault,  and  the 
officials  did  not  have  notice  that  tt  was  un- 
•covered.    Lafayette  v.  Blood,  40  lad.  62. 

In  an  action  against  a  city  to  recover  dam- 
ages sustained  by  tbe  plaintiff  In  conseqnence 
of  the  giving  way  or  turning  over  of  a  grate 
•covering  a  vault  under  tbe  sidewalk  upon  which 
he  had  stepped,  tbe  plaintiff,  In  order  to  re- 
cover. Is  bound  to  show,  affirmatively,  that  there 
bod  been  a  neglect  of  daty  by  the  corporation, 
«ud  thlfl  Is  not  sbown  merely  by  proving  that 
tbe  grate  wan  insufficiently  ftwtened  at  tbe  time 
■ot  tbe  accident,  wbere  there  la  no  reason  to  be- 
lleve,  from  the  evidence,  that  the  grate  was  im- 
properly constructed,  or  that  the  defendant  had 
any  notice  or  was  chargeable  with  tbe  knowl- 
edge of  Its  defective  state.  BCeOlnlty  ▼.  New 
York,  5  Duer,  674.  The  case  Is  not  of  much 
value,  being  the  dedalon  of  a  Jndi^  at  special 
term  la  granting  a  new  trial  to  tbe  defendant 
corporation,  and  It  doea  not  appear  whether  the 
vault  which  the  ffrate  covered  was  used  by  the 
^capant  of  the  abutting  premises  or  not  All 
that  can  be  said  of  It  Is  that  perhaps  an  Infer- 
ence might  be  drawn  that  If  It  had  been  shown 
that  the  grate  was  Improperly  constructed,  and 
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not  only  unfinished,  but  was  simply  a  hole 
in  the  ground,  filled  with  trash  and  rubbish, 
and  that  the  space  under  the  sidewalk  was 
in  the  same  condition.  The  outside  of  the 
sidewalk  rested  upon  wooden  blocks  or  piles, 
with  a  stringer  running  lengthwise  of  the 
walk,  supporting  wooden  cross  joists,  with 
planks  aoove.  Ordinance  No.  2833  of  the 
city  of  Seattle  provides  as  follows:  "Sec.  22. 
Any  person  desirous  of  utilizing  the  under 
side  of  tho  sidewalks  in  front  of  any  build- 
ing owned  by  him  shall  construct  a  sufficient 
stone  or  hard  brick  wall,  not  less  than  2 
feet  thick,  to  be  laid  in  one  part  cement  and 
four  parts  sand,  to  retain  the  roadway  of 
the  street,  and  shall  extend  the  side,  divi- 
sion, or  party  walla  of  such  building  under 
the  sidewalk  to  such  curb  wall.  The  side- 
walks in  all  cases  shall  be  of  incombustible 
material  entire,  supported  by  walla  or  ircm 

that  the  city  bad  notice  or  was  ebargeable  with 
knowledge  of  the  defective  state. of  the  grating. 
It  would  have  been  liable. 

A  city  Is  not  liable  to  a  person  who,  wblls 
pasalng  on  tbe  sidewalk,  received  an  injnry  by 
stepping  upon  an  Improperly  secured  grating 
or  covering,  to  a  stairway  In  the  sidewalk  lead- 
ing to  the  basement  of  an  adjoining  building, 
where  sncb  Iron  grating,  covered  with  boards, 
was  fltted  to  tbe  opening  In  such  a  way  tbat  It 
could  not  be  left  In  an  Insecure  position  except 
by  gross  carelessness,  and  tbe  same  bad  been 
In  tbat  condition  for  forty  years,  during  which 
time  It  had  never  been  known  to  be  left  out  of 
Its  place,  and  tbe  paasageway  was  used  by  ■ 
stranger,  who  did  not  replace  tbe  grating  prop- 
erly, a  few  minutes  before  tbe  plaintut  stepped 
upon  It,  and  It  gave  way.  Uttlefleld  v.  Norwldi, 
40  Conn.  406. 

Means  of  knowledge  essential  to  give  con- 
structive notice  to  a  city  of  the  exiatence  ot  a 
defect  In  tbe  opening  to  a  coal  bole  under  the 
sidewalk  used  1^  the  abutting  occupant  includes 
only  knowledge  of  visible  defects,  or  obstmc- 
tlons  or  defects  that  are  tbe  natural  and  legiti- 
mate result  of  use  and  climatic  influences ;  and 
an  instruction  b.v  the  court  tbat  the  knowledge 
gained  by  tbe  chief  of  police  of  the  city  In  pur- 
suance of  his  duties  and  employment  as  such 
officer  may  have  been  sufficient  to  have  afforded 
the  city  tbe  means  of  knowledge,  so  as  to  charge 
It  with  negligence  If  It  disregarded  such  means 
of  knowledge,  is  erroneona  Denver  v.  Dean,  ID 
Colo.  375,  16  rac.  30. 

See  I'apwortb  v.  Milwaukee,  64  Wis,  S80,  25 
N.  W.  431,  and  Cooper  v.  Milwaukee,  97  Wla 
468,  72  N.  W.  1130,  supra,  II.  b;  and  caaes  tn 
supra.  III. 

v.  Queationt  for  fury. 

Negligence  being  a  mixed  question  of  law  and 
tact,  It  may  be  safely  said  tbat  in  all  cases 
where  tt  Is  tbe  gravamen  of  the  action  the  ques- 
tion of  tbe  negligence  of  tbe  defendant  must 
be  submitted  to  the  Jury  whenever  It  Is  a  mat- 
ter of  controversy.  And  this  rale  Is,  of  course, 
applicable  to  tbe  subject  here  considered. 

Whether  a  system  or  custom  adopted  by  a 
city,  permlttli^E  cellars  In  Its  sidewalks  In  front 
of  the  business  houses  thereon,  is  reasonably  cal- 
culated to  insure  the  safety  of  those  who  travel 
on  them  by  day  or  night,  is  a  question  of  fact 
for  the  jury,  and  not  for  tbe  court,  to  decide ; 
and.  In  an  action  to  recover  for  damages  sus- 
tained by  falling  Into  such  a  cellar,  the  doors  of 
which  had  been  negligently  left  open  by  the  oc- 
cupant of  tbe  premises,  a  charge  by  the  court 
that,  If  tbe  council  of  the  dty  permit  the  use  o£ 
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beams  in  aeoordance  with  the  following 
schedule.  [Here  follow  details  for  oon- 
structioD.]"  It  is  manifest,  under  the  evi- 
dence as  it  now  stands,  that  the  space  under 
this  sidewalk  was  being  utilized  without  a 
compliance  with  the  requirements  of  said 
ordinance.  When  the  owner  of  this  build- 
ing sought  to  use  the  space  under  the  side- 
walk, it  inTolved  the  alteration  of  the  build- 
ing by  way  of  the  extension  of  the  side 
walls  and  otherwise  as  required  by  said  or- 
dinance. Bein^  in  the  nature  of  an  exten- 
sion to  the  building,  and  for  its  use  and 
boiefit,  the  work  therefore  became,  in  effect, 
an  alteration  of  the  building  itself.  This 
alteration  necessarily  involved  the  use  of 
the  materials  and  the  manner  of  construc- 
tion for  the  extended  side  walls  and  the 
sidewalk  and  its  supports  required  by  the 
ordinance  aforesaid,  and  an  inspection  of 
the  work  as  it  processed  or  when  com- 
pleted might  have  disclosed  the  manner  of 
construction,  and  the  location  of  this  boiler, 
with  its  attachments  connecting  it  with  the 
main  building.  Ordinance  No.  2662  pro- 
Tides  that  the  board  of  public  works  snail 
appoint  a  superintendent  of  buildings, . 
bridges,  and  wharres.  Among  oth^  duties 
designated  for  him,  8  S  of  said  ordinance 
provides  as  follows:  "It  shall  be  the  duty 
of  the  superintendent  to  Tisit  each  house, 
building  wharf,  or  bridge  which  may  be  in 

the  streets  or  sidewalks  for  cellar,  or  other 
private,  uses,  they  are  respooslble  for  whatever 
Injury  accrues  to  a  citizen  from  such  use, — 
Ib  erroneous,  aa  It  assumes  to  decide  the  quea- 
tlon  of  negligence,  which  would  make  the  de- 
fendant liable  In  rei?ard  to  allowing  cellars  un- 
der Its  sidewalks,  iDstead  of  leaving  that  ques- 
tion to  the  Jury.  Augusta  v.  Hafera,  50  Ga. 
151.  Th^  case  was  afterwards  retried  and 
plaintiff  had  a  verdict  for  $500,  and  the  Judg- 
ment was  again  reversed  after  a  charge  of  the 
court  that.  If  the  Jury  found  the  system  of  cel- 
lars with  covered  doors  In  the  sidewalk,  as 
adopted  by  defendant,  to  be  reasonably  sate  and 
secure.  It  was  then  for  them  to  ascertain  wheth- 
er the  defendant  was  guilty  of  negligence  In  the 
use  of  the  cellar  by  the  occupant  or  owner  there- 
of;  and.  If  they  found  that  the  defendant  had 
been  gnllty  of  neRllgence,~^e7  should  give 
such  damages  as  to  fully  compensate  the  plain- 
tiff for  all  Injuries  received,  which  was  held 
to  be  erroneous,  the  court  holding  that  the  ques- 
tion which  should  have  been  submitted  to  the 
Jury  was.  whether  the  defendant  was  liable  to 
the  plaintm  to  damages  fbr  negligence  in  al- 
lowing the  use  of  the  cellar  by  the  owner  there- 
of, under  the  evidence  In  the  ease.  61  Oa.  48, 
34  Am.  Rep.  86. 

There  is  nn  mie  of  law  which  forbids  Ihe 
construction  of  ways  through  the  sidewalk  to 
cellars  under  adjacent  buildings,  and  when  so 
constructed  they  may  be  used,  and,  of  neces- 
sity, the  doors  covering  the  same  may  be  opened 
both  In  the  daytime  and  nighttime,  and  It,  when 
open,  they  are  sufficiently  conspicuous  to  be 
seen  by  a  pedestrian  using  the  sidewalk.  In  the 
exercise  of  proper  diligence,  or  are  sufficiently 
lighted  In  the  nighttime  to  disclose  the  danger 
to  such  person.  It  cannot  be  held  that  the  mere 
omission  to  have  barrlei^  around  them  Is  per  ae 
evidence  of  negligence  which  as  a  matter  of 
law  creates  liability ;  and  In  an  action  against 
a  city,  by  a  person,  for  damages  received  In 
foiling  into  such  way  wblie  the  doors  were  open, 
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the  course  of  erection,  constnictitm,  or  alter- 
ation within  the  limil^  of  the  dty  of  Seattle, 
and  to  see  that  said  building,  bridge,  or 
wharf  is  being  erected,  eonstmcted,  or  al- 
tered ftccording  to  the  provisions  of  the  city 
ordinances ;  that  the  materials  used  are 
suitable  for  the  purpose;  that  the  structure 
is  of  sufficient  strength  and  solidity  to  an- 
swer the  purpose  for  Trtiich  it  is  designed; 
that  the  foundation  is  down  the  required 
depth  to  get  the  best  bearing  that  can  be 
obtained,  and  if  the  nature  of  the  soil  re- 
quires piling,  flagging,  or  la^ng,  to  see 
that  it  shall  be  done/'  It  is  thus  clearly 
made  the  duty  of  the  superintendrait  to  ex- 
amine and  inspect  each  building  in  course 
of  erection  or  alteration.  It  is  also  pro- 
vided that  ho  shall  ke^  a  recent  of  all  per- 
mits issued.  The  permit  issued  in  this  in- 
stance specifically  authorized  the  construc- 
tion of  a  stairway  30  inches  wide  down  from 
the  sidewalk  to  the  basement,  and  the  appli- 
cation not  only  disclosed  that  it  was  the 
intention  to  use  at  least  a  [wrtion  of  the 
space  under  the  sidewalk  for  the  stairway 
punxMee,  but  the  permit  actiully  author- 
ized it.  Tn  any  Tiew  ot  the  matter,  it  would 
ther^ore  ai^>ear  that  the  city  had  actual 
notice  that  some  alterations  were  being  made 
under  that  sidewalk  as  an  attachment  to, 
and  for  the  benefit  of,  that  building,  and 
that  actual  consent  to  make  the  alterations 

It  is  for  the  jury  to  determine.  In  the  light  of 
all  the  clrcumstanees,  whether  the  leaving  of  a 
cellar  door,  npon  a  pavement,  open.  Is  negli- 
gence.   Day  V.  Mt  Pleasant,  70  Iowa,  103,  30 

N.  W.  853. 

Where  the  owner  of  premises  adjoining  a 
sidewalk  had  Inserted  therein  a  hatchway  with 

the  knowledge  and  consent  of  the  city  authori- 
ties, and  with  their  Implied  license  that  the  same 
should  be  opened  and  used  from  time  to  time 
as  the  exigencies  of  his  business  ml^t  require, 
while  It  was  probably  lawful  for  the  dty  to  al- 
low him  to  make  an  outside  hatchway  in  the 
sidewalk  leading  to  his  cellar.  It  was  the  duty 
of  the  city  to  see  to  It  that  the  same  was  so 
located  and  constructed  as  not  to  render  the 
walk  necessarily  unsafe  to  persons  passing  along 
the  same  when  the  hatchway  should  be  open, 
and  If  not  thus  located  and  constructed,  the  walk 
wan  defective,  and  a  failure  of  duty  on  the  part 
of  the  city  In  respect  thereto  was  negligence; 
and  where  such  hatchway  was  located  nearly  in 
the  center  of  the  walk,  and  directly  la  the  Ihie 
of  most  of  the  travel  over  the  walk,  by  the  ad- 
joining owner  with  sole  reference  to  the  con- 
venient transaction  of  hia  own  business;  and  it 
appeared  that  the  city  failed  In  its  duty  to  di- 
rect the  location  of  the  hatchway  either  close 
to  the  store  or  close  to  the  curb  with  due  re- 
gard to  the  safety  of  travelers  upon  the  walk, — 
the  question  of  the  Degllgeuce  of  the  defendant 
city  was  properly  submitted  to  the  Jury,  and. 
they  having  resolved  the  question  sgalnst  the 
city,  the  latter  cannot  be  heard  to  allege  that  the 
submission  of  the  question  to  the  Jury  was  er- 
ror. Mcaure  v.  Sparta,  84  Wis.  269,  M  N.  W. 
337. 

It  la  the  province  of  the  Jury  to  determine 
whether  or  not  the  chief  of  police  of  a  city  had 
personal  knowledge  of  a  defective  cap  cover- 
ing an  excavRtloD  under  a  sidewalk  used  by 
the  adjoining  occupant  as  a  receptacle  for  coal ; 
and  also  whether  such  knowledge,  It  ftoond  to 
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to  the  extent  required  for  stairway  purposea 
was  given.  We  do  not  think  it  can  be  said, 
as  a  matter  of  law,  that  "a  proper  inspection 
of  that  completed  work,  as  required  by  the 
ordinances  of  the  city,  would  not  have  led 
to  the  discovery  of  the  entire  situation  there, 
ioeluding  the  location  of  the  boiler  and  its 
attachments.  We  think  it  ta  at  least  a 
question  for  the  jury  to  determine  whether, 
with  the  exercise  of  reasonable  care  under 
the  circumstances,  the  city  should  have 
known  that  this  boiler  was  there  located, 
and  the  purposes  for  which  it  was  so  placed. 
Moreover,  as  we  have  seen,  Mr.  Thomson, 
chairman  of  the  board  of  public  works,  tes- 
tified that  Josenhans,  the  assistant  build- 
ing inspector,  was  a  proper  official  to  whom 
should  be  referred  the  matter  of  permits  for 
building  alterations  within  the  fire  limits; 
and  Hamilton,  the  carpenter,  testified  that 
he  not  only  told  Josenhans  that  he  intended 
to  place  the  boiler  under  the  sidewalk,  but 
actually  received  instructions  from  him  as 
to  the  manner  of  placing  it.  We  think, 
under  the  evidence  as  it  now  standSj  that 
Josenhans  occupied  such  a  position  in  the 
premises  as  made  notice  to  him  notice  to  the 
city.  Whatever  notice  was  involved  in  the 
conversation  between  him  and  Hamilton  re- 
lated to  something  that  was  yet  to  be  done, 
and  not  to  what  had  been  done,  and  It  is 
mgti  tiiat  it  could  not  be  notice  that  the 


thing  was  actually  done.  Strictly  speaking, 
it  probably  cannot  be  said  to  have  been 
notice  of  the  tiling  actually  accomplished') 
but,  being  an  expression  of  intention  to  do  a 
thing,  we  think  it  was  such  notice  as  at 
least  emphasized  the  du^  of  an  inspection 
to  discover  what  was  really  doro,  and  it  is 
for  the  jury  to  sa^  whether  that  duty  was 
neglected.  If  no  inspection  was  ever  made 
of  the  premises  after  the  receipt  of  notice 
of  intention  to  place  this  boiler  under  the 
sidewalk  as  an  attachment  to  the  building, 
then,  without  other  testimony,  the  jury 
would  be  justified  in  finding  that  no  objec- 
tion was  made  by  the  city,  and  that  it  con- 
sented thereto.  There  is  testimony  in  the 
record  to  the  effect  that  no  inspection  of  the 
premises  was  ever  made  by  any  city  official 
either  during  the  progress  of  the  work  or 
after  ita  completion.  The  work  of  placing 
the  boiler  and  making  the  alterations  was 
done  in  December,  1898,  and  the  explosion 
occurred  in  March,  1899.  Under  all  the  cir- 
cumstances, we  think  it  cannot  be  said,  as 
a  matter  of  law,  that  the  city  had  no  notice 
of  the  existing  oonditicms;  and,  for  farther 
purposes  of  uiis  opinion  in  the  considera- 
tion of  the  motion  for  nonsuit,  it  must  be 
held  that  there  was  sufficient  evidence  to  go 
to  the  jury  upon  that  subject. 

With  knowledge  of  the  ccHiditions  brought 
hrane  to  the  city,  what  is  the  atatna  of  the 


exist,  bad  been  acquired  a  aufflclent  leniftb  of 
time  previous  to  tbe  accident  to  render  the  city 
liable.  And  It  does  not  necessarily  follow,  be- 
cause tbe  Jury,  under  tbe  law  as  anbmltted  to 
them,  found,  ft«m  tbe  cooduet  and  declarations 
of  the  chief  of  police  and  others,  that  the  city 
bad  means  of  kuowledRe,  and  therefore  construc- 
tive notice,  that,  under  a  proper  Instruction, 
they  would  have  fonnd  that  officer  poaseued  of 
adequate  hiformatlon  for  a  sufficient  period  to 
cbarffC  the  city  with  actual  notice.  Denver  v. 
Dean,  10  Colo.  37Q,  10  Pac.  30. 

A  city  ia  liable  to  a  person  Injured  by  falling 
throuffb  a  trapdoor  In  a  sidewalk,  leading  to 
tbe  cellar  under  the  building  adjoining,  where 
the  sidewalk  was  In  the  most  populous  part  of 
tbe  city  and  atreama  of  persons  going  both  ways 
were  almost  constantly  paaalng  on  and  over  It; 
and  where  for  a  considerable  time  before  the 
accident  the  hinges  of  tbe  door  were  broken,  and 
It  had  been  necessary  to  force -the  door  back  In 
Ita  place,  after  using  the  cellar,  stamping  It 
down :  and  the  accident  by  which  the  plaintiff 
was  Injured  was  occasioned  when  the  plaintiff 
was  passing  and  attempting  to  go  over  It,  by  a 
person  stamping  upon  the  door  to  force  It  Into 
poeltlon,  which  stamping,  rendered  necessary 
by  the  broken  binges  In  question,  caused  the 
atrip  below  on  which  the  door  rested  to  ^ve 
way,  and  thus  precipitate  the  plaintiff  Into  the 
cellar  and  cause  the  Injuries  complained  of. 
Orove  V.  Kansas,  75  Ma  073. 

YI.  Motion  ooer^  agahut  peraon  primarUif  liable. 

In  nearly  all.  If  not  all,  of  the  cases  where  a 
municipal  corporation  has  been  held  answerable 
In  damages  to  a  traveler  Injured  by  r^woo  of 
the  detective  construction  or  negligent  nse  of 
space  under  tbe  street,  tbe  municipality  has  an 
action  over  against  the  user  of  such  apace  as  one 
on  whom  Is  the  primary  liability.  And  It  has 
been  repeatedly  decided  that.  In  an  action  by 
the  municipal  corporation  to  recover  what  It  haa 
61  L.  R.  A. 


been  compelled  to  pay  to  tbe  party  Injured,  the 
Judgment  against  the  corporation  Is  concluBlve 
evidence  of  Ita  liability. 

The  following  are  cases  la  which  tbe  Injury 
sustained  by  the  person  bringing  tbe  original 
action  and  recovering  Judgment  against  the  mu- 
nicipality was  caused  by  such  defective  con- 
struction or  negligent  use;  and  while  they  do 
not  exactly  adjudicate  the  liability  of  tbe  muni- 
cipal corporation,  tbey  are  authority  that  it  has 
been  held  liable  for  such  Injury,  it  having  been 
decided  that,  as  before  stated,  the  Judgment 
against  tbe  municipality  Is  conclusive  evidence 
of  Ita  liability :  Qrldley  v.  Bloomlngton,  68  111. 
47;  McDonald  v.  Lockport,  28  III.  App.  IST; 
Wlckwlre  v.  Angola.  4  Ind.  App.  253,  80  N.  B. 
017 ;  Independence  v.  Jekel.  S8  Iowa,  427  ;  Low- 
ell V.  Spaulding,  4  Cnah.  277,  SO  Am.  Dec.  775; 
Boaton  v.  Wortblngton,  10  Gray,  406,  71  Am. 
Dec.  678 :  Boston  v.  Gray,  144  Mass.  68,  10  N. 
R.  500:  Ganandalgua  v.  Foater,  81  Hun,  147, 
30  N.  Y.  8upp.  686,  Affirmed  In  156  N.  Y.  354, 
41  L.  R.  A.  654,  50  N.  E.  071 ;  Bocbester  r. 
Montgomery,  72  N.  Y.  66 ;  Pawtueket  v.  Bray,  20 
a.  I.  17,  87  Atl.  1. 

Vlt  Otmclustott, 

Tbe  conclntion  to  be  drawn  from  the  fore- 
going Is  that  a  municipal  corporation  Is  liable 
for  Injuries  to  travelers  caused  by  persona  us- 
ing the  space  under  tbe  street,  either  when  tbe 
constrnctton  whereby  such  space  Is  made  avail- 
able tor  use  la  defective  and  unsafe,  or  when  the 
use  of  It  by  tbe  persons  occupying  the  space  Is 
negligent  and  dangerous,  and  the  municipality 
through  Ita  proper  officer  knows  or  ahould  know, 

e.,  has  actual  or  constructive  notice,  of  such 
defective  and  imsafe  construction,  or  of  such 
negligent  and  dangerous  use;  and  that,  except 
where  the  fact  of  such  notice  which  Imposes  neg- 
ligence on  the  municipality  Is  palpable  or  un- 
controverted,  tbe  question  Is  for  the  Jury. 

P.  H.  V. 
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■cose,  Tithout  further  testinuHiyT  It  is  a 
veil-settled  principle  that  a  traveler  upon  a 
public  highway  has  a  right  to  assume  that 
it  is  safe  for  ordinary  modes  of  travel.  This 
principle  is  well  stated  in  Williams  on  Mu- 
nicipal Liability  for' Torts  (§128)  as  fol- 
lows: "In  the  absence  of  anything  that 
would  suggest  to  the  mind  of  a  man  of  ordi- 
nary prudence  a  peril  of  travel,  a  person 
■who  is  passing  along  a  public  highway  is 
not  bound  to  anticipate  danger,  but  has  a 
right  to  assume  that  the  municipal  authori- 
ties have  made  the  way  reasonably  safe  for 
public  travel  in  the  ordinary  modes.  And 
he  may  indulge  in  this  assumption  as  well 
when  be  is  traveling  in  the  nighttime  aa 
when  he  is  traveling  by  daylight.  'A  person 
may  walk  or  drive  in  the  darkness  of  the 
night/  saya  Chief  Justice  Hunt  in  Daven- 
port T.  Ruokman,  37  N.  Y.  668,  573,  'rely- 
ing upon  the  belief  that  the  corporation  has 
performed  its  duty,  and  that  the  street  or 
the  walk  is  in  a  safe  condition.  He  walks 
by  a  faith  justified  by  law,  and  if  his  faith 
is  unfounded,  and  he  suffers  an  injury,  the 
party  in  fault  must  respond  in  damages.'  "  I 
Applying  the  above  rule  to  the  case  at  bar, ! 
ve  find,  as  the  evidence  stands,  that  the 
■appellant  was  walking  upon  a  public  high*  | 
way  of  the  respondent  cityi  entirely  uncon- 1 
«i:ious  of  any  present  danger,  when  he  was 
instantly  suojected  to  great  danger  by  a  | 
-violent  explosion  from  a  source  concealed, 
immediately  under  the  highway  upon  which 
he  walked.  In  Abilene  v.  Cotcperthioait, 
■62  Kan.  324,  34  Pac.  795,  a  lot  owner  had 
made  a  dangerous  cellarway  under  a  side- 
walk  and  street  in  front  of  his  bouse,  which 
'he  covered  with  a  trap  door.  It  remained, 
in  that  condition  for  about  two  months, ' 
when  a  person  traveling  over  the  sidewalk ' 
sUrpped  upon  the  trap  door,  which  broke 
•down  and  precipitated  him  into  the  excava- 
tion below,  causing  severe  personal  injuries. 
It  was  held  that  the  city  could  not  relieve 
itself  from  responsibility  because  the  dan- 
gerous  opening  was  made  by  a  lot  owner; 
and,  further,  that  it  was  the  duty  of  the  city 
authorities  to  supervise  the  work  of  covering 
the  cellarway,  and  to  cause  the  use  of  suit- 
able precautions  to  prevent  accidents.  Under 
similar  circumstances,  it  was  held  in  Morris 
V.  ^Voodh^^ra,  57  Ohio  St.  330,  48  N.  E.  10»7, 
that  the  injured  party  may  elect  to  sue 
either  the  party  creating  the  nuisance,  or 
the  city  for  its  tort  in  failing  to  dischar^ 
a  duty  imposed  by  law.  This  court  said  in 
Baylor  T.  Montesano,  11  Wash.  828.  33S,  30 
Pao,  663,  654:  "That  this  particular  por- 
-tion  of  the  street  was  not  in  a  safe  condition 
was  demonstrated  by  what  actually  hap- 
pened thereon.  Respondent  not  only  had  a 
right  to  drive  over  any  portion  of  the  street, 
but  a  right  to  expect  that  all  portions  of  it 
were  in  a  safe  condition  for  ordinary  use." 
In  ffume  v.  New  York,  74  N.  Y.  264,  injuries 
bad  been  received  from  a  wooden  awning 
constructed  in  the  street.    The  court,  at 

pages  274,  276,  of  the  opinion,  said:  "Re- 
.garding,  then,  the  ordinance  referred  to  as 
-still  in  force  as  is  claimed  by  the  defendant, 
:it  appears  t^at  it  required  that  the  erection 
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should  Iw  made  under  the  direction  of  th6 
street  oommissioner.  If  under  the  direc- 
tion of  that  officer,  or  through  his  n^Iect  to 
supervise  it,  it  was  constructed  in  a  negli- 
^nt  and  insecure  manner,  and  injuiy  to  an 
individual  ensued,  the  city  would  be  liable 
for  such  negligence.  Wendell  v.  Troy,  30 
Barb.  337,  and  Id.  4  Keyes,  261.  And  this 
liability  would  exist  even  if  the  defect  were 
not  patent,  ibid.  If  the  erection  was 
made  without  authority  from  the  dty,  and 
without  the  approval  or  direction  of  the 
street  commissioner,  then  it  was  an  tmlaw- 
ful  erection  in  the  public  streets  by  an  indi> 
vidual  for  his  private  purposes,  which  the 
jury  have  found  to  be  obviously  unsafe  and 
dangerous  to  persons  using  the  street,  and 
which  it  was  the  duty  of  uie  officers  of  the 
city  to  cause  to  be  removed,  after  having 
actual  or  implied  notice  of  its  exiBtenee.'" 
In  Chicago  v.  Kobbina,  2  Black,  418,  422, 
17  L.  cd.  298,  302,  Mr.  Justice  Davis  says: 
"It  is  well  settled  that  a  municipal  corpo- 
ration having  the  exclusive  care  and  con^l 
of  the  streets  is  obliged  to  see  that  they  are 
kept  safe  for  the  passage  of  persons  and 
property,  and  to  abate  all  nuisances  that 
might  prove  dangerous;  and  if  this  plain 
duty  is  neglected,  and  anyone  is  injured,  it 
is  liable  for  the  damages  sustained."  In 
WelU  v.  Brooklyn,  0  App.  Dlv.  61,  41  K  Y. 
Supp.  143,  a  show  case  was  maintained  oo 
a  siJewnlk  without  permission  of  the  mu< 
nicipal  authorities;  and  the  city  was  held 
liable  for  injuries  caused  by  its  fall,  though 
it  had  been  securely  fastened  until  the  day 
before  the  accident,  when  a  truck  collided 
with  it  and  broke  it  loose.  The  contention 
was  made  in  hdialf  of  the  city  that  an 
essential  element  of  its  liability  was  that 
the  obstruction  should  have  b^n  actually 
dangerous  in  the  first  instance,  or  mani- 
festly likely  to  become  so,  in  the  judgment 
of  prudent  nten,  and  that,  if  originally  it 
was  neither,  the  fact  that  it  subsequently 
developed  into  a  menace  to  public  travel  did 
not  render  the  municipality  chargeable  with 
negligence  for  the  resulting  injuiy.  Upon 
this  subject  the  learned  writer  of  the  oi^nlon 
says  at  page  63,  App.  DIv.,  and  page  145, 
N.  Y.  Supp.:  "1  think  this  is  too  limited  a 
view  of  the  rule  of  law  applicable  to  sudi 
a  case,  both  upon  reason  and  authority. 
When  a  municipality  tolerates  for  years  the 
continuance  of  an  unlawful  obstruction  in  a 
public  street,  which  it  is  in  duty  bound  to 
remove  therefrom,  its  action  is  distinctly 
wrongful.  It  must  bear  the  natural  eonsft- 
quences  of  that  m-rongful  action.  Any  un- 
lawful obstruction  in  a  public  highway  may 
prove  dangerous  to  travelers,  either  from 
the  manner  in  which  it  is  originally  erected, 
or  by  reason  of  accidental  or  other  inter- 
ference with  it  by  strangers  to  its  erection. 
Notice  to  the  municipality,  therefore,  of  its 
presence,  is  notice  that  the  safety  of  public 
travel  is  endangered,  or  liable  to  be  endan- 
gered. If,  under  such  eircumstaneea,  the 
obstruction  is  allowed  to  remain,  the  mu- 
nicipality takes  the  risk.  If  injury  ensues, 
the  presence  of  the  obstruction  is  to  be 
deemed  the  ]Hroximate  cause  thereof,  tor  ths 
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Injury  oould  not  have  happened  if  the  mu- 
nicipal authorities  had  performed  their  duty. 
]□  that  event  in  the  case  at  bar  the  show 
«aM  would  not  have  been  on  Grand  street  j 
mt  all,  and  could  not  have  been  loosened  by 
the  collision  with  the  truel^  fallen  upon 
the  plaintiff." 

In  the  case  at  bar,  as  we  have  seen,  thla 
boiler  was  being  maintained  as  an  attach- 
ment  to  a  building,  but  located  within  the 
limits  of  a  public  street,  under  conditions 
which  were  in  violation  of  a  city  ordinance. 
If  the  extended  side  walla,  the  supporting 
atone  or  brick  wall  laid  ill  cement,  and  the 
stronger  overhead  structure  had  been  con- 
structed, aa  required  by  the  ordinani»^  at 

E laces  where  the  space  beneath  the  sidewalk 
t  used,  who  can  au  that  appellant  would 
have  beoi  injured?  The  defect  in  the  boiler, 
if  there  was  a  defect  in  the  beginning,  may 
not  have  been  patent;  but,  under  the  evi- 
dence as  it  now  stands,  the  boiler  was  main- 
tained and  operated  there  for  a  period  of 
three  months  under  unlawful  conditions. 
It  may  therefore  have  been  a  nuisance  which 
it  was  the  duty  of  the  eibr  to  abate,  whether 
there  was  any  apparent  defect  in  the  struc- 
ture of  the  Doi»r  or  not.  Appellant  was 
injured  by  an  unseen  instrument  exploding 
within  the  area  of  the  street  over  whicd 
the  city  had  control.  We  think,  when  be 
had  shottTi  those  facts,  that  a  prima  facie 
case  of  negligence  was  establiahol,  and  that : 
It  devolves  upon  the  city  to  show  that  it 
cnrdsed  reasonable  care  in  the  premises,  in 
order  to  overcome  the  presumption  of  -aagU- 
genoe  arising  from  the  fact  of  the  explosion. 
An  explosion  being  a  thing  so  unforeseen 
and  unexpected  in  its  nature,  it  is  held  that 
negligence  will  be  presumed,  if  unexplained. 
There  la  aome  conflict  in  author!^  upon 
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this  subject,  but  we  believe  the  better  rea- 
soning and  the  weight  of  authority  support 
the  above  statement  of  the  law.  Some  dia- 
I  tinction  haa  been  made  between  cases  where 
contractual  relations  exist  between  the  par- 
ties, and  those  where  there  is  no  such  rela- 
tkm;  it  being  held  that,  when  anch  relation 
exists,  jHToof  of  the  explosion  carries  with  it 
the  presumption  of  n«^igence,  and  makes 
a  prima  facie  eas^  when  such  would  not  be 
true  if  the  contractual  relation  did  not 
exist.  We  think  the  better  reasoning  is 
with  those  cases  which  hold  that  the  pre- 
sumption arises,  not  only  in  favor  of  those 
sustaining  contractual  ties,  but  in  favor  of 
all  others  aa  well.  The  duty  to  exercias 
reas(»able  care  in  the  maintcoianca  and 
operation  of  instrumentalities  and  devioai 
liable  to  exploaion  runs  to  all  mankind.  la 
support  of  this  view,  see  the  following  cases  i 
Judaon  v.  Giant  Powder  Co.  107  Cal.  549, 
29  L.  B.  A.  7}8,  40  Pac  1020;  Warn  r. 
Davit  Oil  Co.  61  Fed.  631;  Rose  t.  Stepheiu 
d  C.  Tranap.  Co.  20  Blatchf.  411,  11  Fed. 
438;  lUinov  O.  R.  Co.  v.  PhOUpg,  49  lU. 
234;  Poaey  v.  BcoviUe,  10  Fed.  140;  Roiim- 
aon  T.  New  York  C.  A  E.  R,  R.  Oo.  20 
Blatchf.  338,  9  Fed.  877;  Klepaeh  v.  DotuOd, 
4  Wash.  436,  30  Pac.  901. 

For  the  reasons  hereinbefore  assigned,  we 
think  there  was  such  evidence  as  should 
have  heen  submitted  to  the  jury,  and  we 
therefore  believe  the  court  erred  in  granting 
the  motion  for  nonsuit. 

The  Judgment  ii  revenedt  and  the  eanw 
remanded,  with  instmctiona  to  gnuit  a  new 
trial. 

Beavls,  Ch.  J.,  and  FnUerton,  Anden» 
I>imbar,  Movnt,  and  White,  JJ.,  ccmcur. 


MISSOURI  8UFREUE  COUBT. 


STATE   of  Missouri   ea  rel.   Edward  C. 
GROW,  Attorney  General,  Reept., 

V. 

City  of  ST.  LOUIS  et  al.,  Appte. 


.Uo.. 


1.  A  nmnlcipftl  corporattom  mar  relm- 
barae  •  member  of  Ita  poliee  depart- 
ment who  Is  by  atatnta  made  its  offlcer  aod 
required  to  remove  nntaancea  from  the  el^ 

streets,  tbe  amount  which  he  Is  required  to 
pay  upon  a  judgment  recovered  agalost  blm 
for  shooting  a  bystander.  In  attemptloK,  un- 
der obedience  to  the  orders  of  his  anperlOT  of- 
ficer, to  shoot  a  mad  steer  at  large  in  the 
streets. 

S.  A  proTlao  at  the  end  of  a  seetlon  of 
a  municipal  charter,  pnnetnated  oaly 
by  eommaa,  giving  tbe  council  power  by  a 
two-tbfrds  vote  to  do  what  Is  prohibited  bj 
tbe  general  terms  of  the  section,  which  forbid 


Note. — As  to  right  of  municipal  corporation 
(o  indemnify  officers  against  liabilities  hicnrred 
In  tbe  discharge  of  their  duties,  see  also  cases 
In  note  to  Daggett  v.  Colgan  (Cal.)  14  L.  B. 
A.  477. 
«1  L.  R.  A. 


releasing  a  lawful  tax,  exempting  from  any 
burden  Imposed  by  law,  paying  any  demand 
not  authorized  by  law,  compromising  any  dl>> 
puted  demand,  or  paying  any  demand  for  al> 
leged  Injuries,  will  not  be  limited  to  tbe  Im- 
mediately preceding  clause,  bat  will  apply  to 
all  equally.  In  tbe  absence  of  anything  to  In- 
dicate why  It  sbould  not  be  so  applied,  while, 
on  tbe  contrary,  the  history  of  tbe  statute  tn- 
dtcates  an  Intention  that  the  proviso  shall  ap- 
ply to  the  whole  section. 
8.  An  appropriation  to  eover  tbe  ex- 
pensea  Incnrred  and  paid  by  a  mn- 
nlclpal  officer  In  the  discharge  of  his  duty 
Is  not  within  a  constitutional  prohibition  of 
the  granting  of  public  money  to  an  IndlvldoaL 

(April  1,  1008.) 

APPEAIj  by  defendants  from  a  Judgment 
of  the  St.  Louis  Circuit  Ctourt  enjoin- 
ing the  payment  of  a  claim  as  directed  by 
an  ordinance.  Reverted. 

Statement  by  Kwrsliall,  J. : 
This  is  a  proceeding  by  injunction  to 
enjoin  the  city  of  St.  Louis,  ita  auditor  and 
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treasurer,  from  paying  to  the  defendant 
William  Desmond  the  sum  of  $971.30,  pur- 
suant to  an  ordinance  of  the  city  of  St. 
Louis,  numbered  1U,718,  entitled  "An  Ordi- 
nance for  the  fieltef  of  William  Desmond," 
approved  March  10,  1890.  Said  ordinance 
is  as  follows: 

19,716. 

An  Ordinance  for  the  Belief  ci 
William  Desmond: 

Whereas,  on  the  6th  day  of  July,  1892,  a 
wild  steer  had  escaped  from  the  people  who 
had  ebar:ge  of  said  animal,  and  was  running 
loose  upon  the  streets  of  the  city  of  St. 
Louia,  at  or  near  the  Four  Courts  building 
In  said  city;  and  said  wild  steer  was  charg- 
ing upon  the  people  of  said  streets ;  and 
there  was  danger  that  someone  would  be 
hurt  thereby,  and  a  number  of  persons  were 
sliooting  at  said  animal  in  an  endeavor  to 
kill  same  and  prevent  aocideQt  to  persons  on 
said  streets;  among  said  persons  firing  shots 
at  said  animal  being  William  Desmond,  then 
and  now  acting  as  chief  of  detectives  of  the 
metropolitan  police  force  of  the  city  of  St. 
Louis,  who  fired  such  shots  at  the  instance 
and  under  the  orders  of  bis  superior  officer, 
Chief  of  Police  L.  Harrigan;  that  while  said 
Desmond  was  leaning  out  of  a  window  of 
the  Four  Courts  building,  firing  a  shot  or 
shots  at  said  animal,  under  said  directions 
of  his  chief,  a  shot  struck  one  Albert  Tolch, 
a  minor,  who  was  standing  on  the  north  side 
of  Clark  avenue,  oppofiiw  the  said  Four 
Courts  building,  ana  between  Eleventh  and 
Twelfth  streets,  which  said  shot  may  or  may 
not  have  been  fired  by  the  said  William  Des- 
mond, who  was  acting  under  orders  from 
said  Chief  Harrigan,  and  was  acting  to  the 
best  of  his  ability  in  the  discharge  of  his 
duty  as  a  city  officer  at  the  time  of  firing 
TOcii  shot  or  shots;  and. 

Whereas,  afterwards,  by  his  next  friend, 
the  said  Albert  Tolch  brou^t  suit  against 
said  Desmond  in  the  circuit  court  of  the 
city  of  St.  Louis,  claiming  damages  for  be- 
ing so  injured,  which  suit  was  tried  before  a 
jury,  which  said  jury  rendered  a  verdict 
against  said  William  Desmond,  which  re- 
sulted in  a  judgment  against  him  for  $1,500. 
which  judgment  he  afterwards  compromised 
for  the  sum  of  $7S0  and  costs,  in  all  amount- 
ing to  the  Hum  of  $871.30,  and  be  also  be- 
came liable  for  attorneys'  fees  in  the  sum  of 
9100,  making  a  total  expended  by  him  of 
$971.30;  therefore. 

Be  it  ordained  by  the  municipal  assembly 
of  the  city  of  St.  Louis,  as  follows: 

Sec  1.  The  auditor  is  hereby  authorized 
and  directed  to  draw  bis  warrant  on  the  city 
treasurer,  in  favor  of  William  Desmond, 
for  the  sum  of  $971.30,  and  take  his  receipt 
in  full  of  all  claims  against  the  city  of  St. 
Louis.  Said  warrant  to  be  charged  to  ap- 
propriation for  relief  of  William  Desmond. 

Sec.  2.  There  is  hereby  appropriated  and 
set  apart  out  of  municipal  revenue  the  sum 
of  $971.30  to  fund  for  the  relief  of  William 
Desmond. 

Approved  March  10,  189S. 
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The  petition  charges  that  the  ordinance- 
"is  contrary  to  the  provisions  of  the  charter 
of  said  city,  and  in  excess  of  the  powers  of 
said  assembly,  and  is  null  and  void." 

The  answer  admito  the  passage  of  the  or- 
dinance, and  that  the  city  and  its  officers- 
intend  to  carr^  it  into  effect,  seta  up  tbe- 
facts  substantially  as  recited  in  the  pre- 
amble to  the  ordinance,  and  asserts  the 
power  and  authority  of  the  city  to  pass  the 
ordinance.  The  plaintiff  demurred  general- 
ly,  to  the  answer.  The  court  sustained  the 
demurrer.  The  defendants  refused  to  plead 
over.  Final  judgment  was  entered  uptm  de- 
murrer for  the  j^aintiff,  and  the  defendants 
appealed. 

SlessTS.  Johnson  *  Riohnrds,  Okarle* 
Claffiln  Alien,  Cliarles  W.  Bntes,  and 
WllIlsAi  F.  Woerner,  for  appellants: 

The  municipal  assembly  had  power  to- 
pass  the  ordinance  in  question  under  its 
powers  by  statute  and  charter,  to  presem- 
the  public  peace  and  order,  and  to  protect 
life,  liberty,  and  property. 

The  municipal  corporation  can  indemnify 
ite  officials  against  any  liabilities  which 
they  may  incur  in  a  bona  fide  performance 
of  their  duties,  even  though  tbey  may  have 
exceeded  their  legal  authority. 

Tiedeman,  Mun.  Corp.  {  115;  Beach,  Pub. 
Corp.  S  647;  Dill.  Mun.  Corp.  1  147; 
Throop,  Pub.  Off.  {  495;  Mechem,  Pub. 
Off.  S6  877-879. 

Or  even  though  their  acte  were  illegal. 

19  Am.  &  Eng.  Enc.  Law,  p.  541 ;  Cullen 
V.  Carthage,  103  Ind.  193,  53  Am.  Rep.  504,. 
2  N.  E.  671 ;  Laurence  v.  StcAlvin,  109  Mass. 
311;  Pike  V.  Middleton,  12  N".  H.  278;  Ful- 
ler V.  (Jroion,  11  Gray,  340;  ShertntM  t. 
Carr,  8  R.  L  431;  Baneroft  y.  Lynnfield,  la 
Pick.  566,  29  Am.  Dec.  623;  Hadaell  t.  Ban- 
cock,  3  Gray,  526 ;  StatCf  Leaia,  Proucutor, 
V.  Hudson  Count!/,  37  N.  J.  L.  254;  Btate, 
^radley.  Prosecutor,  v.  Bammonton,  38  N". 
J.  L.  430,  20  Am.  Rep.  404 ;  Roper  v.  Laurin- 
burg,  DO  N.  C.  427 ;  Campbell  ex  rel.  Biffnold 
V.  Norwich,  2  Myl.  &  C.  406 ;  Queen  v.  Stam- 
ford,  i  Q.  B.  900,  note  a;  Queen  v.  JAohfieldy 
4  Q.  B.  893. 

The  true  test  in  the  case  at  bar  is  the 
power  of  the  city  to  preserve  public  peace 
and  protect  property;  and  it  is  not  meas- 
ured by  the  city's  liability  in  an  action 
brought  against  it.  The  police  department  is- 
maintained  solely  for  the  public  welfare,  as 
an  agency  of  the  state,  ae  well  as  of  the  city. 

titate  ex  rcl.  Uaicea  v.  Mason,  153  Mo.  23, 
54  S.  W.  524;  Carrington  v.  St.  Louis,  99- 
Mo.  208.  58  Am.  Rep.  108,  1  S.  W.  240. 

Mr,  Ohwrles  S.  Beber,  for  respondent: 

Ordinance  19,716,  "For  the  Belief  of  Wil- 
liam Desmond"  is  repugnant  to  the  charter 
of  the  city  of  St.  Louis,  and  therefore  void. 

Section  30,  art.  3,  of  said  Charter. 

It  is  also  repugnant  to  the  Constitution  of 
the  state,  and  is,  for  this  reason,  utterly 
void. 

Const,  art.  4,  S  6,  art.  10,  $  3. 

Being  a  relief  bill,  it  is  a  plain  usurpation 
of  power  on  the  part  of  the  municiiwl  as- 
sembly, and,  hence,  of  no  legal  validity. 
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Hiteheock  v.  St.  Louis,  49  Mo.  484;  Camp- 
Ml  V.  at.  Louia,  71  Mo.  106;  State  »  rO. 
Oroic  T.  Louis,  160  Mo.  31,  68  S.  W.  001; 
HaUted  v.  afeic  Yorfc,  3  N.  Y.  430;  Vincent 
T.  A^antuoA:et,  12  Cush.  103;  Qove  v.  Epping, 
41  N.  H.  539;  J'AofTidifce  v.  Camden,  82  Me. 
39,  7  L.  R.  A.  403,  19  Atl.  95;  Orani  County 
V.  Bradford,  72  Ind.  455,  37  Am.  Rep.  174. 

Marihall,  J.,  delivered  the  opinion  of 
the  court: 

William  Desmond  Is,  and  at  the  times 

hereinafter  mentioned  was,  an  officer  of  the 
metropolilan  police  force  of  the  city  of  St. 
Louis,  being  the  chief  of  detectives.  The 
board  of  police  commissioners  of  St.  Louis 
was  created  by  the  act  of  March  27,  1861. 
Acts  18(10-61,  p.  446.  The  original  act  was 
amfsided  by  the  act  of  1867  (Acts  1867.  p. 
179),  and  ^  S  11  of  that  act  the  members  of 
tile  police  force  were  expressly  declared  to 
be  omcera  of  the  city  and,  also  officers  of  the 
state.  This  dual  capacity  was  recognixed 
as  lawful,  under  the  laws  as  they  existed, 
by  this  court,  in  Carrington  v.  8t.  Louia, 
89  Mo.  I,  loc.  oit.  214,  68  Am.  Rep.  108,  I 
S.  W.  240.  Section  11  of  the  act  of  1867 
was  re-enacted  as  S  25  of  the  act  of  1899. 
Acts  1809,  p.  60.  By  the  terms  of  all  the 
acts  creating  the  board,  the  city  of  St.  Louis 
is  required  to  pay  all  the  salaries  and  ex- 
penses of  the  police  (except  from  1864  to 
1876,  when  the  county  of  8t.  Louis  was  re- 
quired to  pay  one  fourth  thereof.  State  ew 
rei.  Bt.  Louia  Police  Comra.  v.  8t.  Louia 
County  Ct.  34  Mo.  546.  But  upon  the  sep- ; 
aration  of  the  city  and  county  in  1876,  thiii 
obligation  ceased) . 

T^ns  tlie  predicates  are  established  that 
the  police  of  St.  Louis  are  both  state  and 
city  officers,  and  that  the  ci<?  is  under  obli- 
gation to  pay  the  expenses  of  the  force.  The 
preamble  to  the  ordinance  recites,  and  the 
answer  avers,  and  the  demurrer  admits,  the 
fact  to  be  that  a  mad  steer  was  runninc  wild 
in  the  city  of  St.  Louis,  and  the  people  and 
their  property  were  in  imminent  danger, 
when  the  chief  of  police  ordered  the  defend- 
ant Desmond  to  snoot  it,  and  tiius  prevent 
such  threatened  injuries;  that  such  order 
came  from  said  defendant's  superior  officer; 
that,  in  obedience  to  said  order,  be  leaned 
out  of  the  window,  and  with  due  care  shot 
at  the  steer;  that  other  persons  were  also 
shooting  at  the  steer ;  that  a  shot  struck  a 
boy,  who  was  on  the  opposite  side  of  the 
street;  and  that  suit  was  brought  by  said 
boy  against  the  defendant  Desmond,  and  a 
judgment  rendered  against  him,  and  that 
the  ordinance  in  question  is  intended  to  re- 
imburse said  defendant  for  the  judgment  and 
costs  which  he  was  thus  obliged  to  pay. 

This  establishes  the  further  predicate  that 
the  liability  which  the  defendant  Desmond 
incurred  and  paid,  and  which  the  ordinance 
is  intended  to  relieve  him  from,  was  a  lia- 
bility incurred  by  him  in  the  bona  fide  dis- 
diarge  of  bis  duties  as  a  police  officer,  as 
those  duties  are  defined  in  the  acta  creating 
said  police  force.  The  act  of  1861  (Acts 
1860-61,  §  5,  p.  448)  made  it  the  duty  of  the 
police  to  "preserve  the  public  peace,  .  .  . 
61  L.  R.  A. 


protect  the  rights  of  persons  and  property, 
guard  the  public  health,  .  .  .  prevent 
and  remove  nuisances  in  all  streets,  high- 
ways, water  and  other  places."  A  mad  Bt«er 
running  wild  on  the  streets  of  a  populous 
city,  and  threatening  the  lives  of  the  people, 
is  a  nuisance  ou  such  streets.  There  was, 
apparently,  on  hand  no  gaily  attired  mata- 
dore,  with  red  shawl  and  keen-edged  sword, 
to  remove  the  animal  with  neatness  and  de- 
spatch, nor  was  there  a  Bossie  Mulhall  to 
lasBO  and  tie  the  steer  with  speed  and  grace. 
Under  the  circumstances,  and  under  the  act 
aforesaid,  it  was  clearly  the  duty  of  the  po- 
lice to  remove  the  nuisance.    It  does  not  ap- 

E>ar  from  the  record  how  it  fell  out  thac 
Gsmond  could  hit  a  boy  on  the  opposite 
side  of  the  street  while  leaning  out  of  a  win- 
dow and  shooting  at  a  steer  in  the  street 
below  him.  It  would  vfft  be  contended  that 
he  made  a  "bull's-^"  on  tiiat  shot.  In 
fact,  such  a  remarkable  exhibition  of  marks- 
manship could  not  even  be  explained  upon 
the  theory  that 

"Many  an  arrow  at  random  sent, 
Hits  mark  the  archer  little  meant." 
It  rather  depends  for  solution  upon  the 
precedent  recorded  in  the  nursery  rhyme, 
"He  shot  at  the  goose,  and  hit  the  gander." 
In  short,  but  for  the  fact  that  the  verdict 
of  the  juiT  in  the  damage  suit  so  dedared, 
the  idea  that  such  a  thing  could  have  hap- 
pened would  not  have  been  tolerated.  But, 
nowever  it  came  about,  it  goes  to  show  the 
state  of  discipline  that  existed  in  the  force, 
and  speaks  volumes  of  praise  to  the  spirit  of 
obedience  to  orders  that  actuated  Desmond; 
which  in  some  degree,  at  least,  compensates 
for  the  poor  marksmanship  displayed.  The 
incident  also  goes  to  prove  most  oondusivety 
that  brains,  and  not  buUeU,  are  necessary 
to  make  a  successful  detective  and  that  Des- 
mond earned  his  position  and  enviable  repu- 
tation by  the  possession  of  a  cool  head, 
rather  than  by  superior  ability  with  a  gun ; 
and  that,  even  if  he  could  not  hit  a  mad 
steer,  he  could  "make  a  hit"  as  the  head  of 
BO  efHcient  a  detective  force.  What  he  did, 
however,  was  done  in  the  disoharac  of  offi- 
cial duty,  and  wan  necessary  to  the  protec- 
tion of  life  and  to  the  removal  of  a  nuisance. 
It  was  done  by  him  as  an  officer,  and  not  as 
an  individual,  nor  for  his  individual  profit. 
He  incurred  a  liability  while  in  the  perform- 
ance of  his  duty,  and  while  in  the  legitimate 
scope  and  discharge  of  his  duty.  The  general 
rule  of  law  is  that  under  such  circumstances 
the  municipal  or  other  public  corporation 
has  a  right  to  indemnify  an  officer  against 
loss,  upon  the  ground  that  the  officer  was 
acting  for  the  town  or  corporation  when  he 
became  liable,  lledeman,  Mun.  Corp.  g 
115.  The  true  test  in  all  such  cases  is,  Did 
the  act  done  by  the  officer  relate  directly  to 
a  matter  in  whieb  the  city  had  an  interest, 
or  affect  municipal  rights  or  property,  or 
the  rights  or  property  of  the  citlxens,  which 
the  officer  was  charged  with  a  duty  to  pro- 
fit or  defend?  If  it  did,  the  city  had  a 
right  to  employ  counsel  to  defend  the  officer, 
and  to  appropriate  funds  to  pay  a  judgment 
rendered  against  the  officer.   The^cases  illus- 
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trative  of  this  rule  are  collated  in  the  notes 
to  §  115  of  Tiedeman  on  Municipal  Corpora- 
tions. To  the  same  effect  are  also  Beach, 
Pub.  Corp.  8  64.7;  1  Dill.  Mun.  Corp.  4th  ed. 
§  147;  Tbroop,  Pub.  Offi.  §  495;  Mechem, 
Pub.  Om.  fi  U77.  A  few  illustrations,  fur- 
nished by  many  cases  cited  by  the  text- 
writers,  will  BuQice  to  point  the  rule.  Ap- 
propriations of  public  funds  to  indemnify 
oflUcers  bare  been  upheld  in  the  following 
cases:  In  favor  of  village  trustees,  when 
sued  for  acts  done  in  tlie  discharge  of  their 
public  duties,  Ptncell  v.  Netcburgh,  19  Johns. 
284 ;  in  favor  of  an  Indian  agent  for  freight 
paid  by  him  on  supplies  in  a  sudden  emer- 
fuacy,  United  Btatea  t.  Btotoe,  19  Fed.  807 ; 
in  ease  of  a  suit  for  Ubel  growing  out  of  an 
oflScer's  official  report.  Fuller  v.  Oroton,  11 
Gray,  340;  in  a  suit  for  false  imprisonment 
on  account  of  an  arrest  mode  by  a  town 
marshal,  Culten  v.  Carthage,  103  Ind.  196, 
53  Am.  Rep.  504,  2  N.  E.  571.  Many  other 
cases  are  collated  by  Dixon,  J.,  In  State, 
Bradley,  Proaeoutor,  t.  Hammonion,  38  N. 
J.  JL  430,  SO  Am.  Rep.  404.  The  power  to 
pass  the  ordinance  in  question  was,  there- 
fore, fully  vested  in  the  city  under  the  gen- 
eral law,  and  the  ordinance  is  a  valid  ordi- 
nance, unless  there  is  some  special  provi- 
sion in  the  charter  of  St.  Louis  or  in  the 
Constitution  of  the  state  that  takes  away 
tiiat  power  from  the  city  of  St.  Louis. 

The  plaintiff  contends  that  such  prohibi- 
tion is  found  in  S  30  of  article  3  of  the  char- 
ter of  St.  Louis  (Rev.  SUt.  1899,  p.  2489 f, 
and  in  %%  46  and  47  of  article  4  of  the  state 
Constitution.  Section  30  of  article  3  of  the 
city  charter  is  as  follows:  "The  assembly 
shall  not  tiave  power  to  relieve  any  citizen 
from  the  payment  of  any  lawful  tax,  or  to 
exempt  him  from  any  burden  imposed  upon 
him  by  law,  or  ordain  the  payment  of  any 
demand  not  authorized  and  audited  accord- 
ing to  law,  nor  shall  the  assembly  have 
power  to  ordain  or  authorize  the  compromise 
of  any  disputed  demand,  or  any  allowance 
therefor  or  therein,  except  as  provided  in 
the  eontrnet  therefor,  or  toe  parent  of  any 
damages  claimed  for  alleged  injuries  to  per- 
son or  property,  except  by  ordinance  and 
adopted  by  a  vote  of  two  thirds  of  the  mem- 
bers' of  each  house,  taken  by  yeas  and  naj^s." 
Sect.ion  46  of  article  4  of  the  Constitution 
is  as  follows:  **The  general  assembly  shall 
have  no  power  to  make  any  grant,  or  to  aa- 
thorize  tne  making  of  any  grant,  of  ^tublic 
mone^  or  thing  of  value  to  any  individual, 
association  of  individuals,  municipal  or 
other  corporation  whatsoever:  Provided, 
that  this  shall  not  be  so  construed  aa  to 
prevent  the  grant  of  aid  in  a  case  of  public 
calamity."  And  so  much  of  %  47  of  article 
4  of  the  Constitution  as  is  material  to  the 
contention  is  as  follows:  "The  general  as- 
sembly shall  have  no  power  to  authorize  any 
county,  city,  town,  or  township,  or  other 
political  corporation  or  subdivision  of  the 
state  now  existing,  or  that  may  be  hereafter 
estRblished,  to  lend  its  credit,  or  to  grant 
public  money  or  thing  of  value  in  aid  of  or 
to  any  individual,  association,  or  «>rporation 
whatsoever,  or  to  beeome  a  stockholder  in 
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such  corporation,  association,  or  oompany," 

etc. 

It  will  be  observed  that  §  30  of  article 
3  of  the  cit^  charter  covers  five  classes  of 
subjects,  wluch,  for  the  sake  of  convenience 
and  perspicacity,  may  be  numbered  and 
stated  separately  as  follvmi:  The  assembly 
shall  not  bare  power  (1)  to  release  any 
citizen  from  the  payment  of  any  lawful  tax; 
(2)  to  exempt  bim  from  any  burden  im- 
posed upon  him  by  law;  (3)  to  ordain  the 
payment  of  anj^  demand  not  authorized  and 
audited  according  to  law;  (4)  nor  to  ordain 
or  authorize  the  compromise  of  any  disputed 
demand,  or  any  allowance  therefor  or  there- 
in, except  as  provided  in  the  contract  there- 
for; (5)  to  ordain  the  parent  of  any  dam- 
ages claimed  for  alleged  injuries  to  persons 
or  property.  The  section  quoted,  after  speci- 
fying these  five  prohibitions,  then  concludes 
with  these  words:  "Except  by  ordinance, 
and  adopted  by  a  vote  of  two  thirds  of  the 
members  of  each  house,  taken  by  yeas  and 
nays."  It  will  be  observed  that  all  these 
matters  are  contained  in  the  same  secticm, 
and  that  there  are  no  punctuation  marks 
except  commas  employed.  The  contmtion  of 
the  plaintiff  is  that  the  assembly  is  abso- 
lutely prohibited  to  do  any  of  the  things 
specified  in  the  first,  second,  third,  and 
fourth  classes,  hut  that  the  prohibition  is 
not  absolute  as  to  the  fifth  class  alMve  speci- 
fied, and  that  as  to  such  matters  the  assem- 
bly is  given  power  to  act,  provided  two 
thirds  of  the  members  of  each  bouse  vote  in 
favor  of  such  an  ordinance.  In  other  wordi^ 
the  plaintiff  contends  that  the  words,  "ex- 
cept by  ordinance  and  adopted  by  a  vote 
of  two  thirds  of  the  members  of  each  house, 
taken  by  yeas  and  nays"  apply  only  to  the 
fifth  class  of  subjects,  and  not  to  the  other 
four  classes  of  subjects;  or,  otherwise  stated, 
that  it  applies  only  to  its  immediate  ante- 
cedent, and  not  to  the  whole  section.  Un- 
less this  contention  is  sound,  the  section 
quoted  camiot  be  oonstmed  as  a  prohibitimi 
against  the  power  of  the  municipu  assemUy 
to  pass  the  ordinance  in  question,  but,  on 
the  contrary,  the  converse  of  the  contention 
must  be  true,  to  wit,  that  the  section  quoted 
confers  the  power  to  pass  the  ordinance  if 
two  thirds  of  the  members  voted  therefor, 
and  in  the  absence  of  allegation  and  proof 
that  two  thirds  of  such  members  did  not 
vote  to  pass  this  ordinance  it  will  be  as- 
sumed that  the  assembly  did  its  duty,  and 
that  the  requisite  two  thirds  voted  for  the 
ordinance.  State  ex  rel.  Crow  v.  St.  Louie, 
160  Mo.  31,  68  S.  W.  900. 

The  history  of  the  evolution  of  S  30  of 
article  3  of  the  charter  of  St.  Louis  will 
serve  to  throw  lu;ht  upon  the  true  meaning 
of  the  section.  Section  6  of  article  3  of  the 
charter  of  St  Louis  of  1870  (Acts  1870,  p. 
467)  provided  as  follows:  "The  city  coun- 
cil shall  not  have  power  to  relieve  any  citi- 
zen from  the  payment  of  any  tax,  or  to  ex- 
empt him  from  any  burden  imposed  upon 
him  by  low."  There  could  be  no  room  for 
doubt  that  as  to  these  two  subjects  there 
was  a  clear  and  absolute  denial  of  power  hi 
the  city  council  under  that  section  of  t)M 
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charter  of  1870.  It  is  commonly  heliered 
that  the  cases  of  Hitchcock  v.  8t.  Louia,  49 
Mo.  484,  and  Campiell  v.  St.  Louis,  71  Mo. 
106,  were  decided  on  the  faith  of,  or  at  least 
were  in  some  manner  affected  by,  the  pro- 
vision of  the  charter  of  St.  Louia  of  1870, 
above  quoted.  It  is  not  clear,  however,  that 
Rich  is  the  fact.  It  doei  not  clearly  appear 
from  the  report  of  the  case  of  Bitchco&e  v. 
ist,  Louia,  49  Mo.  484,  whether  it  arose  un> 
der  the  charter  of  1870  or  that  of  1867 
(Acts  1867,  p.  56).  An  examination  of  the 
original  transcript  in  that  case  shows  that 
the  ordinance  in  question  was  passed  on 
February  8,  1870,  and'  the  suit  was  flled  on 
the  lOtii  of  February,  1870.  The  charter  of 
St.  Louis  of  1870  was  not  approved  until 
March  4,  1870.  So  that  case  arose  before 
that  charter  went  into  effect.  But  the  diar* 
ter  of  1867,  under  which  that  case  arose, 
contained  substantially  the  same  prohibi- 
tions as  the  charter  of  1870.  Section  17  of 
article  2  of  the  charter  of  1867  provided: 
**Tbe  city  council  shall  have  no  power  to  ex- 
empt persons  or  property  from  license  or 
taxation,  or  from  the  payment  of  burdens 
imposed  upon  them  by  law."  Laws  1867, 
p.  01.  It  IS  to  be  observed  that  this  section 
was  not  referred  to  or  relied  on  by  either 
counsel  or  court  in  the  Hitchcock  Gaae.  That 
was  a  suit  "to  test  the  validity  of  an  ordi- 
nance pasRed  by  the  city  council  of  the  city 
of  Rt.  Louia,  by  which  the  aum  of  91,500  was 
appropriated  out  of  the  general  revenue,  and 
oroered  to  be  paid  to  the  mother  superior  of 
St.  Ann's  Orphan  Anlum  and  Widows' 
Home,  as  a  donation  from  the  city  toward 
ihe  maintenance  and  support  of  that  insti- 
tution." It  was  held  that  "the  donee  is  a 
mere  private  institution,  not  under  the  con- 
trol of  the  city,  and  having  no  connection 
with  it.  If  toe  taxpayers'  money  can  be 
taken  and  given  to  it,  it  may  be  also  to  any 
other  private  corporation,  or  it  may  be  die* 
tributed  gratuitously  to  individuals."  There , 
can  be  no  difference  between  legal  minds 
that  this  case  was  properly  decided,  but  it 
has  no  application  to  the  case  at  bar,  and 
throws  no  light  whatever  upon  the  true 
meaning  of  S  30  of  article  3  of  the  present 
charter,  nor  upon  its  ancestral  sections  of 
the  charters  of  1867  or  1870.  The  case  of 
Campbell  v.  Ht.  Louia,  71  Mo.  106,  arose 
under  the  charter  of  1870,  but  the  provi- 
sion of  the  charter  above  quoted  waa  not 
referred  to  or  relied  on  at  all.  The  facts 
in  that  case  were  that  the  Times  Company 
had  a  contract  to  do  the  city  printing.  The 
company  and  the  city  disagreed  as  to  the 
amount  due  the  company  for  printing  done 
under  the  contract.  The  essential  differ- 
ence was  that  the  company  claimed  that  it 
was  entitled  to  charge  double  the  contract 
price  per  line  for  rule  and  figure  or  tabular 
work.  The  administrative  officers  refused 
to  allow  it,  and  treated  all  lines  alike,  and 
applied  the  contract  price  to  all  alike.  The 
aty  council  first  adopted  a  resolution  that 
(he  "said  company  be  allowed  payment  in 
full  for  printing  on  their  scale  of  prices  for 
tabular  matter."  The  city  officers  still  re- 
fused to  allow  the  claim,  and  thereafter  the 
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city  council  passed  an  ordinance  for  the  re- 
lief of  the  company,  directing  the  auditor  to 
draw  his  warrant  in  favor  of  the  company 
for  the  amount  claimed.  Thereupon  the 
plaintiff,  as  a  citizen,  instituted  a  suit  for 
an  injunction  to  restraiit  the  city  from  car- 
rying the  ordinance  into  effect.  The  defend- 
ants demurred  to  the  petition.  The  circuit 
court  sustained  the  demurrer,  and  the  plain- 
tiff appealed.  The  St.  Louis  court  of  ap- 
peals reversed  the  judgment  of  the  circuit 
court.  The  reasoning  employed  by  the  court 
of  appeals  waa  that  it  was  decided  in  Hitch- 
cook  V.  St.  Louis,  49  Mo.  484,  that  the  city 
could  not  make  a  donation  of  public  money 
as  a  gratuity ;  that  the  charter  reaulred  the 
party  having  the  contract  for  tne  publift 
printing  to  do  all  the  job  work  required, 
and  that  it  should  not  .be  lawful  to  cause 
any  printing  to  be  done  or  paid  for  except 
as  provided  for  by  the  article  of  the  charter 
relating  to  public  printing;  that  said  article 
requir^  that  the  contract  for  public  print- 
ing should  be  let  by  the  comptroller,  by  oom- 
p^tive  bidding,  to  the  lowest  and  best  bid- 
der ;  and  that  the  power  to  let  the  contract 
being  nven  to  the  comptroller  the  dty  coun- 
cil had  no  power  in  the  matter  except  to 
moke  an  appropriation  to  pay  for  the  work. 
The  opinion  does  not  state  who  was  vested 
with  the  power  to  determine  the  amount  of 
work  that  had  been  done  under  the  contract, 
but  inferentially  it  might  be  said  that  the 
opinion  regarded  that  power  as  vested  in  the 
comptroller.  It  was  argued  in  that  case 
that,  as  "a  dispute  had  arisen  between  the 
city  and  the  Times  company  [as  to  the 
amount  due  the  company]  growing  out  of  a 
lawful  contract,  to  settle  which  the  parties 
might  have  had  recourse  to  a  court  of  jus- 
tice, therefore  the  city  had  a  right  to  settle 
and  adjust  it  by  compromise  out  of  court." 
But  the  court  of  appeals  answered  that  con- 
tention by  saying:  "The  plain  duty  of  the 
council  would  be  to  refer  the  subject  to  the 
courts  of  the  state;  and  where  it  attempts, 
in  place  of  this,  to  determine  the  validity 
of  the  claim,  and  provide  for  its  payment, 
it  is  guilty  of  a  plain  usurpation  of  power, 
and  a  wnnton  waste  of  the  money  of  the 
city."  The  defendants  appealed  from  this 
decision  of  the  St.  Louis  court  of  appeals  to 
tills  court  {Campbell  v.  St.  Louis,  71  Mo. 
106),  where  by  a  per  curiam  opinion  the 
opinion  of  the  court  of  appeals  was  affirmed 
and  adopted. 

It  will  be  observed  that  the  prohibitions 
of  §  5  of  article  3  of  the  charter  of  1870 
were  not  referred  to  or  relied  on.  Mani- 
festly, they  were  not  applicable  to  that  case. 
These  cases  have  been  thus  fully  analyzed  to 
show  that  they  did  not  depend  for  their  de- 
cision upon  the  provisions  of  the  city  char- 
ter which  fbrmea  a  part  of  the  evolution  of 
S  30  of  article  3  of  the  present  charter.  The 
present  charter  of  St,  Louis  was  framed  by 
a  board  of  freeholders  in  1876,  and  was 
adopted  by  the  people  at  an  election  held  on 
August  22,  1870.  Section  30  of  article  3  was 
made  up  by  taking  S  5  of  article  3  of  the 
charter  of  1870.  and  inserting  the  word 
'Oawful**  before  the  word  "tax,^  and  adding 
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three  eluaee  of  eubjects  thereto,  and  then 
addinff  the  last  clause  as  to  the  two  thirds 
vote  Being  necessary.  Thus  the  first  two 
classes  oi  subjects  treated  of  in  S  30  of 
article  3  of  the  charter  of  1876  are  the  same 
as  the  two  prohibitions  of  the  charter  of 
1870;  that  is,  they  prescribe  that  the  as- 
sembi^  shall  not  have  power  (I)  to  release 
any  citizen  from  the  payment  of  any  lawful 
tax,  or  <2)  to  exempt  him  from  any  burden 
imposed  upon  him  by  law.  With  this  as  a 
foundation,  the  framers  of  the  charter  of 
1876  builded  S  30  by  adding  thereto:  (3) 
or  to  ordain  the  payment  of  any  demand 
not  authorised  and  audited  according  to 
law;  (4)  nor  to  ordain  or  authorize  the 
compromise  of  any  disputed  demand,  or  any 
allowance  therefor  or  therein,  except  as  pro* 
Tided  in  the  contract  therefor;  (5)  or  the 
payment  of  any  damages  claimed  {or  allcsed 
injuries  to  persons  or  property.  And  then 
were  added  tiie  words,  "ex(»pt  by  ordinance, 
and  adopted  by  a  vote  of  two  thirds  of  the 
members  of  each  bouse,  taken  by  yeas  and 
nays."  Thus  it  will  be  observed  that  the 
first  and  second  classes  relate  to  excusing  a 
citizen  from  paying  money  into  the  city 
treasury.  The  third  class  relates  to  paying 
money  out  of  the  treasury.  The  fourth 
dais  might  result  in  the  payment  of  money 
into  or  out  of  the  treasury.  The  fifth  class 
relates  wholly  to  the  payment  of  money  out 
of  the  treasury. 

Now,  the  contention  is  that  by  the  quali- 
fying clause  at  the  end  of  the  section  it 
was  intended  to  give  the  assembly  power,  by 
the  prescribed  vote,  to  sit  as  a  quasi  court, 
and  award  and  pay  damages  to  a  citizen  for 
injuries  done  by  the  ci^  to  his  person  or 
property,  but  that  the  assembly  had  no 
power  whatever  to  compromise  a  disputed 
claim,  or  to  order  the  payment  of  any  de- 
mand not  authorized  and  audited  according 
to  law,  or  to  exempt  a  citizen  from  any  bur- 
den imposed  upon  him  by  law,  or  to  relieve 
a  citizen  from  the  payment  of  any  lawful 
tax.  Or,  otherwise  stated,  that  the  wisdom 
and  integrity  of  the  assembly  could  be 
trusted  to  pay  out  money  for  damages  for 
injuries  to  persons  or  property,  and  thus  re- 
lieve the  city  of  the  expense  incident  to  forc- 
ing every  such  matter  into  court,  but  that 
the  assembly  could  not  be  trusted  to  compro- 
mise a  disputed  demand,  which  might  re- 
sult in  the  city  paying  or  receiving  more  or 
less  than  its  administrative  officers  claimed 
was  right-,  and  that,  as  decided  in  Campbell 
V.  8t.  Louis,  "the  plain  duty  ol  the  council 
[assembly]  would  be  to  refer  the  subject  to 
the  courto  of  the  state,"  notwithstanding  the 
costs  in  the  case  might  exceed  the  difference 
in  dispute.  And,  further,  that  the  assembly 
could  net  be  trusted  to  deal  with  the  other 
three  classes  of  subjects  covered  by  the  sec- 
tion in  question.  This  contention  necessa- 
rily means  that  the  assembly  could  be  trusted 
to  pav  out  money  for  one  class  of  municipaJ 
liabilities,  hut  could  not  be  trusted  to  pay 
out  money  for  any  other  class  of  such  lia- 
bility, and  could  not  be  trusted  at  all  to  | 
deal  with  a  citizen  when  it  came  to  the  ques- 
tion of  the  payment  of  money  into  tiie  treas- ' 
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niy,  or  the  settlement  of  any  question  of  a 
tax  or  burden  due  from  or  resting  upon  the 
citizen.  No  reason  is  attempted  to  be  given 
for  this  inexplicable  difference  of  power  in 
the  assembly.  The  contention  is  based  solely 
upon  the  cold  words  of  the  section,  which  it 
is  said  precludes  all  debate  as  to  the  mean- 
ing or  reason  of  the  law.  As  to  the  first 
two  classes  of  subjects  it  is  said  that  the 
charter  of  1870  absolutely  denied  power  to 
the  assembly  to  deal  with  them,  and,  as  they 
were  brought  forward  into  the  charter  of 
1876,  they  must  be  still  construed  as  abso- 
lute prohibitions.  But,  if  this  be  conceded 
to  be  the  correct  meaning  of  that  part  of  the 
section,  it  will  not  solve  the  problem;  for 
neither  the  charter  of  1870  nor  any  previous 
charter  contained  any  prohibition  against 
the  assembly  ordaining  the  payment  of  any 
demand  not  authorized  and  audited  accord- 
ing to  law,  nor  any  prohibition  against  the 
assembly  authorizing  the  compromise  of  a 
disputed  demand.  So  the  argument  that  the 
section  intended  tiiat  there  should  be  an  ab- 
solute prohibition  against  tlie  assembly  do- 
ing any  of  these  acta  could  not  be  drawn  from 
any  prior  laws,  and  hence  that  reason  for 
excluding  the  qualifying  clause  at  the  end 
of  the  section  from  tiioae  classes  of  subjects 
would  not  apply.  There  is,  therefore,  no 
reason  for  tlius  restricting  the  qualifying 
clause  to  the  fifth  class  of  subjects,  and  not 
applying  it  to  the  other  four  classes;  and 
"the  reason  of  the  law  is  the  life  of  the  law." 

But  it  is  said  that  the  general  rule  of  law 
is  that,  in  tiie  absence  of  punctuation  show- 
ing a  different  intent,  an  exception  or  pro- 
viso in  a  statute  applies  only  to  its  immedir 
ate  antecedent  in  the  statute,  and  therefore 
the  exception  in  this  section  applies  only  to 
the  fifth  class  of  subjects.  Sutherland  on 
Statutory  Construction,  §  267,  thus  states 
the  rule:  "itelative  and  qualifying  words 
and  phrases,  grammatically  and  legally, 
where  no  contrary  intention  appears,  refer 
solely  to  the  last  antecedent.  A  proviso  is 
construed  to  apply  to  the  provisitm  or 
clause  immediately  preoeding.*^  But,  after 
referring  to  the  oases  illiutratiTe  of  the  gen- 
eral rule,  the  author,  in  the  same  section, 
adds:  "This  principle  is  of  no  great  force. 
It  is  only  operative  when  there  is  nothing 
in  the  statute  indicating  that  a  relative 
word  or  (jualifying  provision  is  intended  to 
have  a  different  effect.  And  very  slight  in- 
dication of  lenslative  purpose,  or  a  parity 
of  reason,  or  Uie  natural  uid  common-^oise 
reading  of  the  statute  may  overturn  it,  and 
give  it  a  more  extended  application.  .  .  . 
Qualifying  words  have  heen  applied  to  sev- 
eral preceding  sections  where  the  nature  of 
the  provisions  and  the  obvious  sense  re- 
quired it.  .  .  .  Where  the  intention  is 
manifest,  a  proviso  or  (qualifying  words  or 
clauses  found  in  the  middle  of  a  sentence 
may  be  placed  at  the  end ;  or,  when  inserted 
in  one  section,  they  may  be  applied  to  the 
matter  of  another  section."  The  many  eases 
cited  in  the  notes  to  the  text  afford  amr'e 
illustration  of  the  many  instences  in  whick 
the  general  rule  has  found  exceptions.  In 
fact,  the  exceptions  have  been  applied  '^ften- 
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«r  than  the  rule.  Dwarria's  Treatise  on  Stat- 
utes, 2d  cd.  p.  GOO,  says:  "When  words  are 
at  tiie  be^nning  of  a  tentence,  they  may 
^Tem  the  whole.  .  .  .  When  words  are 
at  the  end  of  a  Bentence,  they  may  refer  to 
the  whole.  Thus  the  words,  per  legem  terrfe, 
in  cap.  29  of  Magna  Charta,  being  towards 
the  end  of  the  ^apter,  have  been  always 
held  to  refer  to  all  the  precedent  matter. 
But  if  words  are  in  the  middle  of  a  sentence, 
4ind  sensibly  apply  to  a  particular  branch  of 
it,  can  they  be  extended  to  tiiat  which  fol- 
lows? Agreeably  to  reason,  and  in  gram- 
matical conBtruction,  it  would  seem  not; 
but,  as  atatutea  are  read  without  breaks  and 
■stops,  it  is  not  at  any  time  clear  that  words 
belong  to  any  particular  branch  of  a  sen- 
tence; it  must  be  collected  from  the  context 
to  what  they  relate;  and  they  are  often,  as 
will  be  seen,  to  be  read  diatributively — red- 
■devdo  singula  aingvlia."  Sedgwick  on  Stat- 
utory &  Constitutional  Law,  2d  ed.  p.  22U, 
sayr:  "A  limiting  clause  is  generally  to  be 
restrained  to  the  last  preceding  antecedent." 
The  author  cites  in  support  of  this  state- 
ment the  ease  of  Cushtng  v.  Worrick,  9 
•Gray,  382,  but  omits  the  very  important 
words  of  that  decision  which  complete  the 
part  of  the  sentence  wherein  the  rule  stated 
IS  laid  down,  which  are  "unless  there  is 
something  in  the  subject-matter  which  re- 
quires a  dilTcrent  eonatruction.**  Id.  p.  385. 
But  the  same  author  (page  225)  says: 
'^Common  sense  should  prevail  over  strict 
grammatical  rules,  and  punctuation  should 
not  control.  Gpycr's  Estate,  65  Pa.  311. 
The  punctuation  of  a  statute  is  not  to  bo 
considered.  Cnaking  v.  Worrick,  9  Gray, 
.382;  Hamilton  T.  The  B.  B.  Bamilton,  16 
Ohio  St.  428." 

A  few  illustrations  from  the  many  cases 
•collated  by  the  text-writers  will  point  to  the 
rule  and  its  exceptions.  Thus,  a  proviso  in 
the  1st  section  of  an  act  was  held  to  apply 
to  the  2d  section  of  the  act  also.  Mechan- 
ics' it  F.  Bank's  Appeal,  31  Conn.  63.  A 
proviso  at  the  end  of  one  section  was  held 
to  extend  to  the  whole  act.  United  States 
T.  Babbit,  \  Black,  55,  17  L.  ed.  94;  Cum- 
terJand  v.  Magruder,  34  Md.  381;  Great 
Western  R.  Co.  v.  Sviitdon  <£  0.  Extenai<m 
Ji.  Co.  L.  R.  9  App.  Cas.  too.  cit.  808 ;  Eby'a 
Api}€al,  70  Pa.  311;  Coason  v.  Doland,  2 
Daly,  66;  Bart  v.  Kennedy,  15  Ahb.  Pr. 
290:  Oyyer's  Estate,  65  Pa.  311;  State  ea 
rel.  Davis  v.  Vorvey,  21  Neb.  223,  31  N. 
W.  802;  Stale  ex  rel.  Ross  County  t. 
Zanewillc  <£  M.  Tump.  Road  Co.  16  Ohio 
«t.  loc.  oii.  S19;  Fisher  t.  Connard,  100  Pa. 
loo.  cit.  69.  In  Rart  v.  Kennedy,  15  Abb. 
Pr.  290,  and  in  Coxson  v.  Doland,  2  Daly,  66, 
a  provision  of  the  metropolitan  police  act  of 
New  York  was  involved.  It  provided  that 
ro  member  of  the  police  force  "shall  "be  liable 
to  military  or  jury  duty,  or  to  arrest  on 
■civil  process,  nor  to  service  of  subpoenas  from 
civil  courts,  whilst  on  actual  duty."  It  was 
contended  that  the  words  "whilst  on  actual 
-duty"  referred  only  to  its  immediate  ante- 
cedent "nor  to  service  of  subpoenas  fnnn 
civil  courts,"  and  did  not  apply  to  the  other 
pieeedentn  in  the  section.  But  the  court 
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said:  "Whatever  may  have  been  the  object 
of  this  alteration,  it  if  very  plain  that  the 
substitution  of  the  word  'or'  for  'nor,'  iuid 
of  'nor'  for  'or,'  has  made  no  change  in  the 
meaning  of  the  section,  and  the  decision  in 
the  case  of  Hart  v.  Kennedy  is  as  applicable 
to  it  now  as  it  was  before.  'Or'  is  a  con- 
jtmction,  marking  distribution,  an  alterna- 
tive, or  opposition;  and  the  conjunction  'nor' 
performs  the  same  office  in  negative  proposi- 
tions, llie  first  is  properly  used  in  connec- 
tion with  'either,'  and  the  latter  with 
'neither.'  The  use  of  both  in  this  case  was 
inadmissible,  and,  as  the  n^;ative  'shall  not' 
was  placed  at  the  beginning  of  the  sentence, 
the  transposition  of  'or'  for  'nor*  from  one 
predicate  to  another  could  in  no  way  affect 
the  meaning."  Accordingly,  it  was  held 
that  the  words  "whilst  on  actual  duty"  ap- 
plied to  all  the  precedents  in  the  section, 
and  was  not  limited  to  the  immediate  ante- 
cedent. In  Matthetcs  v.  Com.  18  Oratt.  989, 
two  clauses  in  a  section  were  transposed  to 
make  the  section  constitutional.  The  Ameri- 
can &,  English  Enc.  Jjaw,  vol.  23,  p.  436,  thns 
tersely  defines  the  office  of  provisos,  excep- 
tions, and  saving  clauses:  "A  proviso  is 
something  ingrafted  upon  an  enactment,  and 
is  used  for  the  purpose  of  taking  special 
cases  out  of  the  general  act,  and  providing 
specially  for  them.  An  exception  is  a  clause 
similar  to  the  proviso,  exempting  from  the 
operation  of  an  enactment  that  which,  but 
for  it,  would  have  been  Included.  A  saving 
clause  is  n.n  exception  of  a  special  thing  out 
of  general  things  mentioned  in  the  statute. 
It  is  ordinarily  a  restriction  in  a  repealing 
act,  and  saves  rights,  pending  proceedings, 
penalties,  etc.,  from  the  annihilation  which 
would  result  from  unrestricted  repeal.  The 
particular  intent  expressed  in  a  proviso  or 
exception  will  control  the  general  intent  of 
the  enactment.  The  proviso  should  be  con- 
fined to  what  immediately  precedes,  unless  a 
contrary  intent  clearly  appears,  and  should 
be  construed  with  the  section  with  which  it 
is  connected.  This  rule  is  not,  however,  ab- 
solute, and,  if  the  context  requires,  the  pro- 
viso may  be  conntrued  as  a  limitation  ex- 
tending over  more  than  what  immediately 
precedes,  or  may  amount  to  an  independent 
enactment."  The  cases  cited  in  support  or 
illustration  of  the  text  are  too  numerous  to 
be  reviewed  or  analysed  here. 

It  is  in  the  light  of  these  cases  and  these 
rules  of  law  that  S  30  of  article  3  of  the  city 
charter  must  be  read.  Neither  grammatical 
construction,  punctuation,  nor  relative  ar* 
rangement  of  the  several  parts  of  the  sec- 
tion mnst  be  allowed  to  absolutely  control. 
A  common-sense  interpretation  is  the  safest 
and  surest  to  apply,  bearing  always  in  mind 
the  mischiefs  to  be  remedied  and  the  benefits 
to  he  secured  by  the  law. 

There  is  nothing  upon  the  face  of  the  sec- 
tion which  gives  support  to  the  theory  that 
the  framers  of  the  charter  intended  to  abso- 
lutely prohibit  the  assembly  from  legislating 
as  to  the  first,  second,  third,  and  fourth 
classes  of  subjects  covered  by  the  section, 
j  but  intended  to  give  the  assembly  power  as 
I  to  the  fifth  class,  if  two  thirds  agreed  to  the 
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ordinance.  The  character  and  nature  of  the 
subjects  embraced  in  the  section  is  not  such 
M  would  auMjest  the  denying  of  such  power 
M  to  four  of  the  elasaes  and  conferring  it 
aa  to  tbe  fifth  class.  The  mischiefs  to  be 
remedied  did  not  require  or  suggest  such  a 
difference  of  power.  In  fact,  the  mischief 
apparent  from  the  history  of  the  evolution 
of  the  section,  that  needed  specifically  to  be 
remedied,  from  the  etandpomt  of  the  city, 
was  that  created  by  the  decision  in  Camp- 
hell  V.  Bt.  Louis,  71  Mo.  lOO,  which  denied 
to  the  city  the  power  to  compromise  a  dis- 

Suted  demand,  and  made  it  obligatory  upon 
lie  city  to  agree  with  its  adversary  on  its 
adversary's  terms,  or  else  to  throw  the  mat- 
ter into  court.  The  other  mischiefs  to  be 
remedied  were  such  as  principally  affected 
the  rights  of  the  citizen  in  his  dealings  or 
relation  with  the  city,  and  as  to  which  no 
tribunal  had  any  power  to  relieve  the  citi- 
zen, however  gross  the  wrong  suffered.  The 
lawmakers  knew  that  under  ihe  prior  char- 
ters the  city  had  no  power  to  relieve  a  citi- 
zen from  the  payment  of  a  lawful  tax,  nor 
to  exempt  htm  from  any  burden  imposed 
upon  him  by  law.  If  the  framera  oi  the 
charter  of  1876  had  been  satisfied  with  the 
working  of  the  old  rule  on  this  subject,  it 
is  only  reasonable  to  believe  that  they  would 
have  left  these  prohibitions  just  aa  they 
were  under  the  charter  of  1870,  in  a  section 
hy  tiiemselves,  and  would  not  have  placed 
inem  in  a  section  with  other  matters,  and 
would  not  have  placed  them  in  a  section 
which  concluded  with  the  words,  "except  by 
ordinance  and  adopted  hy  a,  vote  of  two 
thirds  of  the  members  of  each  house,  taken 
by  yeas  and  nays."  The  fact  that  those 
matters  are  so  placed  in  the  same  section  of 
the  charter  with  the  other  three  classes,  and 
that  the  section  concludes  with  the  words 
quoted,  is  most  conclusive  evidence  of  the 
intention  of  the  framers  of  the  charter  to 
change  the  inexorable  character  of  the  old 
law,  and  to  provide  for  a  more  humane,  rea- 
sonable, flexible,  and  juat  method  for  the 
city  and  its  citizens  to  meet  and  adjust  their 
differences,  and  correct  the  miachief  which 
always  follow  from  any  set  of  harsh  and  tm- 
matable  rules. 

This  results  in  holding  that  the  words 
"except  by  ordinance,"  etc.,  at  the  end  of  $ 
30  of  article  3  of  the  city  charter,  apply  to 
all  five  classes  of  subjects  covered  by  that 
section,  and  not  simply  to  the  fifth  class, 
and  that  the  ordinance  in  question  is  not 
prohibited  by  9  30  of  article  3  of  the  charter. 

This  leaves  for  consideration  only  the  con- 
tention that  the  ordinance  in  question  vio- 
lates the  provisions  of  SI  46  and  47  of  arti- 
cle 4  of  the  Constitution,  whidi  prohibit 
the  general  assembly  to  grant,  or  to  author- 
ize any  city  to  grant,  any  public  money  or 
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thing  of  value  to  an  individual.  Of  thift 
but  little  need  be  said.  If  the  ordinance  in 
question  made  a  donation  of  public  money 
to  an  individual,  it  w'ould  be  void,  as  was 
well  said  in  Hitchcock  v.  8t.  Loaia,  49  Uo. 
484.  But  such  is  not  the  fact  here.  The  or- 
dinance only  appropriates  the  expense  that 
a  public  officer  incurred  and  paid,  while  in 
the  discharge  of  his  duty  as  auch  officer,  in 
removing  a  nuisance  from  the  public  high- 
way, which  the  law  expressly  required  him 
to  do,  and  which  the  city  was  under  obliga- 
tion to  its  citizens  to  do  in  the  discharge  of 
its  police  power  and  its  health  and  safety 
duty.  Such  expense  was  as  much  public  ex- 
pense aa  if  a  leper  or  person  afflicted  with 
smallpox  or  a  violently  insane  person,  with 
homicidal  tendency,  was  found  on  a  pop- 
ulous street,  or  in  a  public  park  or  public 
building,  and  it  had  become  neceasary  to 
hire  a  carriage  or  ambulance  to  remove  him. 
No  one  would  deny  that  such  an  expense 
was  properly  a  public  expense,  and  that, 
if  any  officer  whose  duty  it  was  to  remove 
such  a  person  had  paid  auch  expense,  it 
would  be  not  only  competent,  but  proper, 
for  the  public  to  reimburse  him.  An  act  or 
ordinance  appropriating  money  to  pay  auch 
expense  would  not  be  a  donation  of  public 
money  to  an  individual. 

The  Am.  &  Eng.  £nc.  Law,  vol.  19,  p. 
640,  sums  up  the  law  on  this  subject  as  fol- 
lows :  "Public  ofiieera  acting  iaiuifully  and 
without  fault,  and  pursuai^  to  authority, 
are  entitled  to  be  reimbursed  for  anything 
reasonably  and  necessarily  disbursed  by 
them  in  executing  the  duties  of  their  offices, 
and  the  i>ubtic  or  a  public  corporation  has 
power  to  indemnify  tneir  officers  and  agents 
against  any  charge  or  liability  they  may  in- 
cur in  the  bona  fide  discharge  of  their  duly, 
even  though  their  acts  were  illegal,  or  they 
had  mistaken  their  legal  rights  and  author- 
ity. But  where  the  corporation  has  no  duty 
to  perform,  no  rights  to  defend,  no  interests 
to  protect,  and  no  pecuniary  or  corporate 
concern  in  the  subject-matter  connected  with 
the  discharge  of  the  dutiea  of  the  ofilcer,  it 
has  no  power  to  indemnify  him."  Numer- 
ous and  apposite  coses  are  cited  in  support 
of  the  text.  Here  the  municipal  corporation 
had  a  duty  to  perform,  rights  to  defend,  and 
interests  to  protect  in  removing  or  having 
removed  the  nuisance  from  the  streets.  The 
officer  acted  bona  fide,  within  the  scope  of 
his  duties,  lawfully.  The  indemnity  was  le- 
gal and  proper. 

It  follows  that  the  circuit  court  erred  in 
auataining  the  demurrer  to  the  answer,  and 
that  the  petition  atatea  no  cause  of  action. 

The  judgment  of  the  Oirouit  Oowrt  ia  re- 
verted. 

All  concur. 
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MONTANA  SUPREME  COURT. 


Andrew  LESS,  Beapt., 

V. 

City  of  BUTTEi  Appt. 

(  Mont  ) 

iHlarr  ea»ed  to  mbattiaw  propavtr  ^ 
th«  orlorlMl  estabUakment  of  the 
srmde  of  m  atrcct  la  aa  mucb  within  tbe 
prohibition  oC  a  conatltutionBl  provlaloo  that 
property  ahall  not  be  taken  or  damaged  for 
public  oae  without  compoiiatloii  aa  that 
eanaed  bj  nbaegnoit  diangea  of  gznde. 

<Aprll  11,  1908.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Silver  Bow  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damasea  for  injurieB  to  abutting 
property  by  the  Improvement  of  a  highway. 

Statement  by  Callaway,  C: 

On  June  8,  1881,  the  owners  of  the  ground 
included  in  the  present  L^^tt  &  Foster 
addition  to  the  city  of  Butte  platted  the 
same  in  lots  and  blodcs,  with  intervening 
streets,  and  filed  a  plat  thereof  with  the 
county  clerk  of  Silver  Bow  County,  Montana. 
East  Broadway  street,  designated  upon  the 
plat,  IB  an  extension  of  Broadway  street  in 
said  city.  On  March  25,  1893,  this  addi- 
tion was  regularly  aDnexed  to  the  city  of 
Butte,  and  East  Broadway  was  dedicated 
to  the  city  as  a  public  street.  Some  time  in 
the  year  1893  the  plaintiff  became  the  own- 
er of  lot  9  in  block  4,  fronting  on  East 
Broadway  in  said  additi(Mi,  built  upon  his 
lot  a  two-story  house,  and  made  other  im- 
provements thereon,  relying  upon  the  grade 
of  the  street  aa  it  then  existed,  and  in  con- 
formity to  the  street  as  the  same  was  then 
traveled  and  used.  By  an  ordinance  passed 
and  approved  July  17,  189S,  a  grade  tine 
was  established  along  Broadway  street, 
across  and  over  the  Leggatt  &  Foster  addi- 
tion, and  in  front  of  the  lot  owned  by  plain- 
tiff. The  grade  thus  established  was  the 
first  and  only  grade  established  by  the  cor- 
porate authority  of  the  city  upon  the  street 
in  front  of  the  lot  of  plaintiff.  Thereafter, 
on  April  21,  1807,  the  city  council  passed  a 
resolution  ordering  Broadway  street  exca- 
Tated  and  graded  from  the  east  side  of  Okla* 
homa  avenue  to  the  east  side  of  Gaylord 
street,  in  front  of  plaintiff's  property,  to 
said  grade  line.  The  city  did  not  agree,  or 
attempt  to  agree,  with  the  plaintiff,  upon 
the  amount  of  damages  which  he  would  sus- 
tain to  his  premises  on  account  of  such 
change  of  grade  and  excavation,  and  did  not 

NOTB. — As  to  right  to  recover  damages  for 
Injury  to  property  b;  first  grading  and  Improve- 
ment of  street,  see  also,  in  this  series,  Hickman 
T.  Kansas  City  (Ho.)  28  L.  R.  A.  658,  and  note; 
Ressegleu  v.  Bloux  City  (Iowa)  28  U  R.  A. 
880 ;  Blair  v.  Charleston  (W.  Ta.)  85  L.  R.  A. 
802;  and  £>earla  v.  Lead  (a  P.)  89  Xi.  B.  A. 
846. 
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pay  or  tender  to  plaintiff  anything  od  ac- 
count thereof,  and  did  not  appoint  any  free- 
holders to  make  an  appraisement  of  the  dam- 
ages or  of  the  benefits  which  would  result 
to  the  plaintiff's  premises  by  reason  of  the 
change  of  grade  and  excavation  of  the 
street;  but,  pursuant  to  said  resolution,  the 
city  did,  during  tbe  summer  of  the  year 
1897,  proceed  to  grade  and  excavate  the 
street  so  as  to  make  the  same  conform  to 
the  grade  line  so  established  as  aforesaid. 
The  street  in  front  of  plaintiff's  premises 
was  thus  graded  and  excavated  to  the  depth 
of  about  7  feet,  and  the  sidewalk  in  front  of 
the  plaintiff's  house  was  located  at  about 
the  same  depth,  in  order  to  conform  to  the 
street  as  graded.  The  plaintiff  then  pre- 
sented his  claim  to  the  city  council,  demand- 
ing $500  damages  because  of  the  grading  and 
excavation  mentioned,  but  the  city  refused 
to  pay  the  same,  or  any  part  thereof.  The 
plaintiff  thereupon  b^an  this  suit.  The  case 
was  tried  upon  an  a^eed  statement  of  facts 
and  upon  oral  testimony.  At  the  conclu- 
sion of  plaintiff's  case  the  defendant  moved 
the  court  for  a  nonsuit  upon  the  ground 
"that  the  grade  on  Broadway  street  adjoin- 
ing  the  property  of  the  plaintiff  was  the 
first  and  only  grade  ever  established  on 
Broadway  street,  and  under  the  laws  of 
Montana  in  force  at  the  time  the  city  of 
Butte  had  a  right  to  establish  said  grade 
to  reduce  the  street  in  conformity  to  the 
grade  established,  and  is  not  liable  to  the 
plaintiff  by  reason  of  any  damages  that  he 
may  have  sustained  by  reason  of  tbe  flrst 
establishment  of  the  grade."  The  court 
overruled  the  motion,  and  gave  judgment 
for  plaintiff  in  the  sum  of  $500,  as  prayed 
for  In  his  complaint.  From  this  ju^[[meni 
the  defendant  appeals. 

Mr.  Edwin  M.  Zdunl),  for  appellant: 

The  establishment  of  a  grade,  and  the 
change  from  the  natural  grade  to  such  es- 
tablished grade,  do  not  entitle  the  property 
owner  to  compensation. 

Gardiner  t.  Jotmaton,  16  R.  L  94, 12  Atl. 
891 ;  Aldrieh  t.  Providenoe,  12  R.  1.  241. 

liie  establishment  of  a  grade  line  anA  the 
change  of  the  grade  of  a  street  to  conform 
thereto,  which  lessen  the  value  of  abutting 
property,  are  not  such  damage  by  the  publio 
to  private  property  as  comes  vi^in  tile 
meaning  of  the  Constitution. 

Dill.  Mun.  Corp.  4th  ed.  S  995a;  Callender 
V.  Marsh,  1  Pick.  431;  Denver  v.  Bayer,  7 
Colo.  113,  2  Pac.  7;  Denver  v.  Vemia,  8 
Colo.  399,  8  Pae.  659;  Rigney  r.  Ohiaago, 
102  111.  80;  Reardon  v.  Ban  Francisco,  66 
Cal.  492,  66  Am.  Rep.  609,  6  Pac.  317; 
Julia  Bldg.  Asso.  v.  Bell  Teleph.  Co.  88  Mo. 
274,  57  Am.  Kep.  398. 

Mesara.  Me^^tton  ft  Cotter,  for  re- 
spondent : 

The  Constitution  changes  the  common  law, 
and  gives  a  right  which  did  not  ocist  at 
common  law,  is  self-ezeeuting,  and  entitlei 
the  plaintiff  in  this  case  to  recover. 
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Reardon  v.  Ban  Franciteo,  66  Cal.  402,  56 
Am.  Rep.  601),  6  Fac.  317;  Eaohua  t.  Los 
Angeles  Conaol.  Electric  R.  Go.  103  Cal.  614, 
37  Pac.  750;  MoUatidin  v.  Union  P.  R.  Co. 
4  McCrary,  290.  14  Fed.  394;  Blanckard  v. 
Kansas,  5  McCrary,  271,  16  Fed.  444;  Afc- 
Elroy  V.  Kansas  City,  21  Fed.  2o7;  Rigney 
V.  Chicago,  102  111.  64;  Chicago  v.  Taylor, 
125  U.  S.  161,  31  L.  ed.  638,  8  Sup.  Ct.  Rep. 
820;  Harmon  v.  Omaha,  17  Neb.  648,  52 
Am.  Rep.  420,  28  N.  W.  603;  Henderson  v. 
McClain,  102  Ky.  402,  39  L.  R.  A.  349,  43 
8.  W.  700;  Smith  v.  Kansas  City,  St.  J.  d 
C.  B.  R.  Co.  98  Mo.  20,  11  S.  W.  259; 
Bheehy  V.  Aatiaas  City  Cable  R.  Co.  94  Mo. 
675,  7  S.  W.  679;  Sfiarle  v.  Lead,  10  S.  D. 
312,  39  h.  R.  A.  345,  73  N.  W.  101 ;  Brown 
V.  Seattle,  5  Wash.  35,  18  L.  R.  A.  161,  31 
Pac.  313,  32  Pac.  214;  Letcis  v.  Seattle,  5 
Wash.  741,  32  Pac.  794;  6  Am.  &  Eng.  Enc. 
Law,  p.  644,  note  2;  Davis  t.  Missouri  P. 

JS.  Co.  119  Mo.  180,  24  S.  W.  777;  Hickman 
V.  Kansas,  120  Mo.  110,  23  L.  R.  A.  658,  25 
S.  \V.  225;  h'evi  Brighton  v.  United  Presby. 
Church,  06  Pa.  331;  Werth  v.  Springfield, 
78  Mo.  107;  liartlett  v.  Tarrytovm,  52  Hun, 
380,  5  N.  Y.  Supp.  240;  McGall  v.  Saratoga 
Springs,  121  N.  Y.  704,  24  N.  E.  1100;  Af- 
firming 29  N.  Y.  S.  R.  699,  9  N.  Y.  Supp. 
170;  &e  Churoh  of  Our  Lady  of  Mercy,  32 
N.  Y.  S.  K.  907,  10  N.  Y.  Supp.  683;  Elgin 
T.  Eaioti,  83  III.  635,  25  Am.  Rep.  412; 
Bendrick's  Appeal,  103  Pa.  358;  Jones  v. 
Bangor,  144  Pa.  638,  23  Atl.  252  j  O'Brien 

-V.  Philadviphia,  150  Pa.  589,  24  Atl.  1047; 
Bloomtngton  v.  Pollock,  141  111.  351,  31  N. 
E.  146;  Qroft  V.  Philadelphia,  150  Pa.  594, 
24  Atl.  1048;  Ft.  Worth  v.  HoKard,  3  Tex. 

■Civ.  App.  537,  22  S.  W.  1069;  Hutehmaon  v. 
Parkersburg,  25  W.  Va.  826 ;  Blair  v.  Oharlea- 
Urn,  43  W.  Va.  02,  33  L.  R.  A.  852,  26  S.  E. 

■  341. 

Plaintiff  was  entitled  to  rely  upon  the  sur- 
face cntde  of  the  street  in  the  Leggatt  ft 
Foster  addition,  as  it  existed  at  the  time 
said  addition  was  made  to  the  city,  and  at 
the  time  iie  purchased  his  tot  and  mode  im- 
prov^entB  thereon. 

Datns  V.  Missouri  P.  R.  Co.  119  Mo.  180, 
■24  S.  W.  777;  Hickman  v.  Kansas,  120  Mo. 
110,  23  L.  R.  A.  658,  25  S.  W.  225;  Oroff 
V.  Philadelphia,  150  Pa.  594,  24  Atl.  1048; 
New  Brighton  v.  United  Presby.  Church,  96 
Pa.  331 ;  Werth  v.  Springfield,  78  Mo.  107 ; 
Elgin  v.  Eaton,  83  111.  535,  25  Am.  Rep. 
412;  Eachus  v.  Los  Angeles  Consol.  Elec- 
tric R.  Co.  103  Cal.  614,  37  Pac.  750;  Bat  *- 

■  lct(  V.  Tarrytotbn,  62  Hun,  380,  6  N.  Y. 
Supp.  240;  McCall  v.  Saratoga  Springs,  121 
N.  Y.  704,  24  N.  E.  1100,  Affirming  29  N. 
Y.  S.  R.  699,  9  N.  Y.  Supp.  170;  Re  Church 
of  Our  Lady  of  Mercy,  32  N.  Y.  S.  R.  967, 
10  N.  Y.  Supp.  683;  Ft.  Worth  v.  Howard, 
3  Tex.  Civ.  App.  537,  22  S.  W.  1059;  O'Brien 
V.  Philadelphia,  150  Pa.  589,  24  Atl.  1047 ; 
Harmon  v.  Omaha,  17  Neb.  548,  62  Am. 
Rep.  420,  23  N.  W.  503;  Sheehy  v.  Kansas 
City  Cable  R.  Co.  94  Mo.  575,  7  S.  W.  579; 
Blanchard  v.  Kansas,  5  McCrary,  217,  16 
Fed.  444;  McKlroy  v.  Kansas  City,  21  Fed. 
257;  Searle  v.  Lead,  10  S.  D.  312,  39  L.  R. 
A.  346.  73  N.  W.  101 ;  Smith  v.  Kansas  City, 
•tfl  L.  R.  A. 


St.  J.  d  C.  B.  R.  Co.  98  Mo.  20,  11  S.  W. 
259;  Jones  v.  Bangor,  144  Pa.  638,  23  Atl. 
2j2;  Bloominqton  v.  Pollock,  141  111.  351, 
31  N.  E.  i^iii  Chicago  v.  Taylor,  125  U.  8. 
161,  31  I.,  ed.  638,  8  Sup.  Ct.  Rep.  820;  Blair 
V.  Charleston.  43  W.  Va.  68,  35  L.  R.  A. 
852,  26  S.  E.  341. 

CKllaway.  C,  filed  the  following  opin- 
ion: 

By  the  common  law,  municipal  corpora- 
tions were  not  held  liable  for  consequential 
damages  resulting  to  property  owners  by 
reason  of  changes  in  street  grades.  The 
municipal  authorities  might  change  or  alter 
the  grades  of  public  thoroughfares  at  will, 
and  the  adjoining  owners  had  no  redress. 
It  was  considered  that,  public  improvements 
being  for  the  good  of  the  body  politic,  and 
alnnys  being  in  contemplation,  the  individ- 
ual purchased  his  city  or  town  property 
charged  with  knowledge  that  changes  might 
be  made  as  required  by  public  necessity  and 
convenience.  So,  too,  when  one  platted  a 
town  site,  and  dedicated  certain  portions 
thereof  to  the  public  for  streets,  he  and  his 
grantees  were  presumed  to  contemplate  the 
changes  which  would  necessarily  result  from 
public  improvements.  The  rule  damnum 
absque  infuria  was  held  to  apply  to  all 
such  caacB,  unless  the  injury  could  n  shown 
to  have  resulted  from  the  neglieent  or  im- 
proper mitnner  in  which  the  work  was  done. 
Sucn  is  the  doctrine  asserted  in  Callender 
V.  Marsh,  1  Pick.  418,  and  other  cases  cited 
by  appellant.  The  framers  of  our  Consti- 
tution abrogated  this  harsh  rule  by  14, 
art.  3,  which  reads  as  follows;  "Private 
property  shall  not  be  taken  or  damaged  tor 
public  use  without  just  compensation  hsT- 
ing  been  first  made  to,  or  paid  into  court 
for,  the  owner."  It  seems  very  clear  to  us 
that  this  section  was  drafted  in  the  broad 
language  stated  for  the  express  purpose  of 
preventing  an  unjust  or  arbitrary  exercise 
of  the  power  of  eminent  domain.  It  over- 
turns the  doctrine  that  one  owning  city  or 
town  property  must  continually  live  In 
dread  of  the  changing  whims  of  aaeeessiTe 
boards  of  aldermen.  Constitutions  which 
provide  that  "private  property  shall  not  be 
taken  for  public  use  without  just  compensa- 
tion" are  but  declaratory  of  the  common 
law,  and  contemplate  the  physical  taking 
of  property  only.  Under  constitutions  which 
provide  that  property  shall  not  be  "taken 
or  damaged"  it  is  universally  held  that  "it 
ia  not  necessary  that  there  be  any  physical 
invasion  of  an  individual's  property  for 
public  use  to  entitle  hira  to  compensation." 
Root  V.  Butte,  A.  d  P.  R.  Co.  20  Mont.  364, 
51  Pac.  155,  and  cases  cited.  The  owner  of 
a  city  lot  "had  a  kind  of  property  in  the 
public  street  for  the  purpose  of  giving  to 
such  land  facilities  of  light,  of  air,  and  of 
access  from  such  street'"  Bohm  v.  Metro- 
politan Elev.  R.  Co.  129  N.  Y.  676,  sub 
nom.  Botners  v.  Metropolitan  Elev.  R.  Co. 
14  L.  R.  A.  344,  29  N.  E.  802.  "These  ease- 
ments arc  property,  protected  by  the  Con- 
stitution from  being  taken  or  damaged 
without  jnst  compensation."  Root  v.  Butte, 
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A.  4  P.  B.  Co.  20  Mont.  354.  61  Pac.  155; 
^hicoffo  T.  Taylor,  126  U.  S.  161,  31  L.  ed. 
638,  8  8up.  Ct.  Rep.  820;  Eachus  v.  Los 
Angelea  Conaol.  Electric  H.  Co.  103  Cal.  614, 
^7  Pac.  750;  Rigney  v.  Chicago,  102  111. 
64;  lirtncn  v.  Soattle,  5  Wash.  35.  18  L. 
R.  A.  lUl,  31  Pac.  313,  32  Pac.  214;  Leicia 
V.  Seattle,  5  Wash.  741,  32  Pac.  794j  Hick- 
man V.  Kansas,  120  Mo.  1 10,  23  L.  R.  A.  658, 
25  S.  W.  225;  Ft.  Worth  v.  Hoicard,  3  Tex. 
Civ.  App.  537,  22  S.  W.  1059;  Harmon  v. 
Omaha,  17  Neb.  648,  62  Am.  Rep.  420,  23 
N.  W.  508;  achaller  t.  OmoAo,  28  Neb. 
326,  86  N.  W.  633.  Moreover,  it  may  fre- 
quently occur  that  "the  consequential  dam- 
age may  impoese  a  more  Berioua  loss  upon 
the  owner  tban  a  temporary  spoliation  or 
invasion  of  the  property."  Atlanta  V.  Qrem, 
67  Ga.  386. 

But  the  appellant  insists  that  it  should 
not  be  held  liaUe  in  this  action  for  the  rea- 
sons stated  in  Its  motion  for  a  nonsuit.  The 
first  point  is  that  the  appellant  cannot  be 
held  liable  because  the  grade  complained  of 
is  "the  first  and  only  grade  ever  established 
'On  Broadway  street."  The  Constitution  does 
not  distinguish  between  the  first  grade  and 
subsequent  ones.  It  j^rovidea  against  the 
'damage  occasioned  in  either  ease.  Swirle  v. 
head,  10  8.  D.  312.  39  L.  R.  A.  346.  73  N. 
W.  101;  Blotmington  v.  i'ollocfc.  141  111. 
-346,  31  K.  £.  146;  Eachua  v.  Lot  Angeles 
Consol.  Electric  R.  Co.  103  Cal.  614,  37 
Pac.  750.  The  mischief  to  be  remedied  may 
he  greatest  in  the  first  instance.  SicOall 
V.  Saratoga  Springs,  29  N.  Y.  8.  R.  699,  9 
N.  Y.  Supp.  170,  121  N.  Y.  704,  24  N.  E. 
1100.  The  first  grade  of  Broadway  street 
wu  that  provided  by  nature,  and  the  alter- 
ation made  by  appellant  was  as  much  a 
change  of  grade  as  if  the  change  bad  been 
'  made  from  a  grade  previously  established 
hy  the  authorities.  Hendrick's  Appeal,  103 
Pa.  358;  O'Brien  v.  Philadelphia,  150  Pa. 
689,  24  Atl.  1047;  McCall  v.  Saratoga 
Bpringa,  29  N.  Y.  S.  R.  699,  9  N.  Y.  Supp. 
170,  121  N.  Y.  704,  24  N.  E.  1100;  Blair 
T.  Charleston,  43  W.  Va.  62,  35  L.  R.  A. 
£52,  26  S.  E.  341.  And  as  to  whether  the 
appellant  is  liable  "under  the  laws  (stat- 
utes) of  Montana  in  force  at  the  time"  is 


whoUr  immaterial.  Section  14,  art.  3,  of 
the  Constitution,  is  both  mandatory  and 

prohibitory.  It  is  self -executing,  and  re- 
quires no  legislation  to  rouse  it  from  dor- 
uiancv.  Searle  v.  Lead,  10  S.  D.  312,  39  L. 
R.  A.*  345.  73  N.  W.  101;  Bickman  v.  Kan- 
sas, 120  Mo.  110,  23  L.  R.  A.  658,  25  S.  W. 
225;  Harmon  v.  Omaha,  17  Neb.  648,  52 
Am.  Rep.  420,  23  N.  W.  503.  While  it  is 
doubtless  true  that  the  Constitution  does 
not  autliorixe  a  remedy  for  every  diminu- 
tion in  the  value  of  property  that  is  caused 
by  public  improvement,  the  damages  for 
whidi  compensation  is  to  be  made  being  a 
damage  to  the  property  itself,  and  not  in- 
cluding mere  infringement  of  the  owner's 
personal  pleasure  or  enjoyment  {Eachus  v. 
Los  Angeles  Consol.  Electric  R.  Co.  103  Cal. 
614,  37  Pnc.  750),  in  the  case  at  bar  it  is 
prnctjcally  conceded  that  respondent  is  en- 
titled to  damages  in  the  amount  of  the 
judgment  rendmd  provided  the  appellant 
is  liable  at  all.  We  think  the  operation  of 
this  section  of  the  Constitution  ought  not 
to  be  restricted.  The  declarations  of  con- 
stitutions are  placed  therein  to  be  obeyed, 
and  are  not  to  be  "frittered  away  by  con- 
struction," In  iicElroy  v.  Kansas  City,  21 
Fed.  257,  Mr.  Justice  Brewer,  in  passing  up- 
on a  similar  constitutional  provision,  said: 
"I  think,  too,  in  these  days  of  enormous 
property  aggregation,  where  the  power  of 
eminent  domain  is  pressed  to  such  an  ex- 
tent, and  when  the  urgency  of  so-called  pub- 
lic improvements  rests  as  a  constant  menace 
upon  the  eacredness  of  private  property,  no 
duty  is  more  imperative  than  that  of  the 
strict  enforcement  of  these  constitutional 
provisions  intended  to  protect  every  man  in 
the  ^session  of  his  own.  .  .  .  Such 
constitutional  guaranty  needs  no  l^islatlve 
support,  and  is  beyond  l^slattve  destruc- 
tion." 

We  are  of  the  opini(m  that  the  judgment 
ought  to  be  affirmed, 

Clajberg,  C.  C,  and  Poormaat  C,  eon- 
cur. 

Per  Cnrlaui 

For  the  reasons  stated  in  the  fon^ing 
opinion,  the  judgioent  is  affirmed. 


NEBEIASKA  SUPKEME  COURT. 


3f.  W.  WARNER,  Admr.,  etc.,  of  Leoan  Rich- 
ardson, Deceased,  Plff.  in  Err., 

V. 

MODERN  WOODMEN  OP  AMERICA. 


.Neb.. 


*1.  A'  m«niber  of  a  fraternal  beneflcl- 
ary-  soeietr  bas  ao  eaeh  latereat  or 
pvapertr  la  tb«  pvoeeeds  of  a  eertlfleate 

*Heai3Dote8  by  Barkxs,  C. 


NoTK. — On  the  question,  Who  Is  entitled  to 
proceeds  of  beoeSt  certificate  where  beneflclar; 
dies  before  Insured?  see  also.  In  this  series, 
Thomas  v.  Cochran  (Ud.)  46  L.  B.  A.  100. 
-«1  L.  R.  A. 


therein  as  will  Impress  such  proceeds  wltb  a 
trust  In  favor  of  bis  estate  or  his  creditors. 

3.  Where  a  cerliflcate  In  ancb  an  asso- 
ciation provides  that  payment  there- 
of shall  be  made  only  to  tbe  family, 
widow,  Lelrs,  blood  relatives,  afBanced  wife, 
or  persr-DS  dependent  upon  tbe  member,  and 
tbe  by-laws  of  the  assoclatlwi,  as  well  as  tbe 
statutes  of  the  state  under  which  It  Is  organ* 
Ized,  contain  tbe  same  proTislona,  the  deatb 
of  such  member,  without  the  existence  of  any- 
one who  Is  entitled  to  be  made  a  beneflclary 
under  his  certificate,  creates  no  Interest  In 
bis  estate  to  the  fund  mentioned  therein,  and 
his  administrator  cannot  recover  against  the 
asBoclatloa  on  such  certlflcate. 

S.  Where,  ander  saeh  eircaautanees. 
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thm  eertifloate  !■  pa7BU«  to  the 
lieira  of  the  member,  aod  be  dlea  learlns  oo 
helrc,  and  without  dealgnatlDg  any  other  beD- 
eflciary,  and  It  appMrs  that  there  Is  no  one  in 
existence  who  could  legally  become  such  ben- 
eficiary, no  equitable  rlghta  accrue  to  either 
the  creditors  or  the  estate  of  the  deceased 
member,  and  the  fund  contemplated  by  the 
eertiflcate  will  rerert  to  the  Mclety. 

(Tanoary  21,  1008.) 

ERROR  to  the  District  Court  for  Lancaa- 
ter  County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
mutual  benefit  certificate.  Affirmed. 

The  facts  are  stated  in  the  ConuniBsion- 
er*B  opinion. 

Messrs.  Bloketts  *  Bieketti^  for  plain- 
tiff in  error: 

In  the  absence  of  "leml  heirs'*  in  cases 
of  this  kind  either  the  plaintiff  has  a  right 
of  reoorery,  or  the  defendant  proetically  be* 
comes  the  beneficiary. 
Bacon,  Ben.  Soc.  3  237. 
The  deceased  was  to  pay  to  the  defend- 
ant stated  sums  at  stated  periods  during  his 
life.  The  defendant  agreed  to  pay  the  fund 
arising  therefrom  to  bis  legal  oeirs,  at  his 
death.  The  deceased  kept  his  agreement, 
but  the  persons  to  whom  the  fund  was  to 
be  paid,  have  no  existence.  May  the  defend- 
ant keep  th^  fund  for  this  reason,  or  may 
the  adminlBtrator  recover  it?  A  trust  will 
not  lapse  for  want  of  a  trustee.  The  creator 
of  a  trust  fund  should  not  lose  the  fund  to 
the  trustee  if  the  contemplated  beneficiary 
did  not  come  into  existence. 

Perty,  Tr.  S  00;  Ashhurtt  T.  Given,  S 
Watts  ft  S.  329. 

The  fund  created  by  the  deceased  in  the 
hands  of  defendant  was  a  trust  fund. 

Grand  Lodge,  A.  0.  U.  W.  v.  Child,  70 
Mich.  163,  38  X.  W.  1 ;  Ryan  v.  Rothweiler, 
50  Ohio  St.  696,  35  N.  E.  679;  Schmidt  v. 
Ttorthem  Life  Asso.  1J2  Iowa,  41,  51  L.  R. 
A.  141,  83  N.  W.  800;  Rindge  v.  2Vcu»  Eng- 
land Mut.  Aid  Boo.  140  Mass.  886.  16  N. 
E.  628;  Shea  y.  Maasachuaettt  Ben.  Aaao. 
160  Mass.  289,  SS  Tit.  E.  856;  Buma  t.  Orand 
Lodge  A.  O.  V.  W.  163  Mass.  173,  26  N.  £. 
443. 

Where  a  trust,  once  created  for  certain 
purposes,  fails  by  accident  or  otherwise,  ei- 
ther in  whole  or  in  part,  there  will  be  a  re- 
sulting trust  in  favor  of  the  truster  as  to 
the  trust  fund. 

4  Kent,  Com.  ^37;  Pom.  Eq.  Jur.  5  1032; 
MoEbvy  r.  MoEIroy,  113  Mass.  509;  Wash- 
ington Bmev.  Asso.  V.  Wood,  4  Mackey,  19, 
54  Am.  Rep.  251 ;  Ryan  v.  Bothiceiler,  50 
Ohio  St.  595,  35  N.  E.  679;  Bohmidt  v. 
Northern  lAfe  Asso.  112  Iowa,  41,  51  L.  R. 
A.  141,  83  N.  W.  800;  Haskins  v.  Kendall, 
158  Mass.  224,  33  N.  E.  495;  Bancroft  v. 
Russell,  157  Mass.  47,  31  N.  E.  710;  Fuller 
V,  hinssee,  136  Mass.  468;  Clarke  t.  Bohtcarz' 
enberg,  102  Mass.  98,  38  N.  E.  17j  Daniels 
V.  Pratt,  143  Mass.  216,  10  JH.  E.  160; 
Rindge  v.  Jfew  England  Mut.  Aid  Soc.  146 
Mass.  288,  15  N.  E.  628;  Bishop  v.  Grand 
Lodge,  B.  0.  of  Hut.  Aid,  112  Y.  627> 
01  L.  R.  A. 


20  N.  E.  502;  Janda  v.  Bohemian  Roman 
Catholic  F.  C.  Union,  71  App.  Div.  150. 
75  N.  Y.  Supp.  654;  Re  Oopeland,  37  Hisc 
569,  75  N.  Y.  Supp.  1042. 

The  relation  of  the  parties  was,  in  effect, 
an  expresH  trust,  in  wnich  the  assured  was 
the  truster,  the  insurer  the  trustee,  the 
amount  called  for  by  tlie  certificate  was  the 
trust  fund,  and  the  le^l  heirs  of  the  as- 
sured were  the  beneficiaries. 

Perry,  Tr.  S  82;  Schmidt  v.  Northern  Life 
Aseo.  112  Iowa,  41,  61  L.  R.  A.  141,  83  K. 
W.  800;  Rgan  t.  Bothaeiler,  60  Ohio  St. 
596,  35  N.  E.  679;  Washington  Benefieieit 
Endowment  Asso.  v.  Wood,  4  Mackey,  19, 
54  Am.  Rep.  251 ;  Haskins  v.  Kendall,  153 
Mass.  224,  33  N.  E.  495;  Grand  Lodge  A. 
0.  U.  W.  V.  Child,  70  Mich.  163,  38  N.  W. 
1 ;  Cleaver  v.  Mutual  Reserve  Fund  1^9 
Asso.  [1892]  1  Q.  B.  147. 

Where  a  trust  bos  lapsed  or  failed  becansa 
it  cannot  be  carried  into  execution,  or  for 
the  reason  that  the  beneficiary  failed  to  come 
into  existence,  the  trustee  does  not  for  such 
reason  become  the  beneficiary,  but  there  is 
a  resulting  trust  of  the  fund  in  favor  of  the 
truster  or  his  estate,  llie  trust  results,  not 
from  the  terms  of  the  contract,  but  by  oper^ 
ation  of  law. 

Perry,  Tr.  SS  06,  167,  169,  100;  4  Kent, 
Com.  •1032;  Pom.  Eq.  Jur.  S  1032. 

Messrs.  Talbot  ft  Allen  and  J.  O. 
Johnson^  for  defendant  in  error: 

The  contract  entered  into  by  a  benefit  so- 
ciety with  its  members  is  executory  in  its 
nature,  and  is  contained  in  the  certificate, 
if  any  be  issued,  taken  in  connection  with 
the  charter  or  constitution  and  by-laws  of 
the  organization  and  the  statute  of  the 
state  under  which  it  is  organized,  and  the 
statutes  of  the  state  where  the  certificate 
is  delivered.  To  the  terms  of  this  contract 
the  member  is  conclusively  presumed  to  have 
assented  when  he  became  such. 

Bacon,  Ben.  Soc.  S  236 ;  Hellenberg  t.  Dis- 
trict No.  1,  I.  O.  of  B.  B.  94  N.  Y.  580; 
Maryland  Mut;  Benev.  Boo.  I.  O.  of  R.  M. 
V.  Olmdinen,  44  Md.  429,  22  Am.  Rep.  62; 
Arthur  V.  Odd  Fetlotca  Beneficial  Asao.  29 
Ohio  St.  667;  Oreena  t.  Oreeno,  23  Hun, 
478;  Worlejf  t.  Norihiceetem  Utuonie  Aid 
Asao.  3  McCrary,  53,  10  Fed.  227;  Kentucky 
Masonic  Mut.  L.  Ins.  Co.  v.  Miller,  13  Bush, 
489;  Golden  Star  p^ratemity  v.  Martin,  59 
N.  J.  L.  207.  35  Atl.  908. 

The  member  of  the  society,  as  such,  has, 
under  bis  contract,  no  interest  or  property 
in  this  benefit,  but  simply  the  power  to  ap- 
point someone  to  receive  it. 

Bacon,  Ben.  Soc.  SS  237,  241;  Boatman  t. 
Provideitt  Mut.  Relief  Asso.  62  N.  H.  555; 
Keener  v.  Grand  Lodge,  A.  0.  U.  W.  38  Mo. 
App.  543;  Maryland  Mut.  Benev.  Boo.  I.  O. 
of  R.  M.  V.  Clendinen,  44  Md.  420,  22  Am. 
Rep.  52;  Hellenberg  v.  District  No.  1,  I.  O. 
of  B.  B.  94  N.  Y.  580;  Arthur  v.  Odd  Fel- 
loKS  Beneficial  Asso.  29  Ohio  St.  557 ;  Ormno 
y.  Oreeno,  23  Hun,  478. 

This  right  of  designaticm  Is  a  naked  pow- 
er, because  it  is  a  right  or  authority  dis- 
connected from  any  interest  of  the  donee  in 
the  subject-matter,  and  is  governed  by  the 

Digitized  by  Google 


1908. 


Wabheb  t.  Modebzt  Wooduxn  <a  Akbbku. 


605 


mles  generally  applicable  to  this  clasa  of 
powent,  and  which,  to  be  available,  must  be 
executed  acoording  to  tlie  terms  of  the  eon- 

tract. 

Bacon,  Ben.  See.  §  237;  1  Sudgen,  Pow- 
ers, 250;  ilaryland  Uvt.  Benev.  Soe.  I.  0. 
of  R.  M.  V.  Otendinen,  44  Md.  429,  22  Am. 
Rep.  62 ;  Arthur  v.  Odd  Fellotct  Bmefioial 
A8S0.  20  Oliio  St.  SS7;  Uellmherg  v.  Dia- 
trict  Ko.  1,  I.  O.  of  B.  B.  94  N.  Y.  580. 

There  being  no  one  competent  to  become 
a  beneficiary,  and  the  deceased  having  failed 
to  execute  the  power,  there  was  a  total  lapse 
of  the  power. 

Bacon,  Ben.  Soc.  §  241 ;  Golden  Btar  Fra- 
ternity V.  Martin,  69  N.  J.  L.  207,  35  Atl. 
908;  Haatman  v.  Provident  ifut.  Relief  As- 
ao.  62  N.  H.  655;  ilaryland  Mut.  Benev.  Boo. 
I.  O.  of  R.  M.  V.  Olmdinen,  44  Md.  429.  22 
Am.  Rep.  62;  Uellenbcrg  y.  District  No.  1, 
I.  O.  of  B.  B.  94  N.  Y.  680;  MoElicee  v.  New 
York  L.  Ina.  Co.  47  Fed.  708;  Order  of  Mu- 
tual CompanionM  v.  (Meat,  76  CaL  404,  18 
Pac.  652. 

If  the  deceased  had  only  a  power,  and  not 
an  interest  or  property  in  the  sum  or  fund, 
it  was  not  awets  to  be  returned  by  the  ad- 
ministrator in  bis  inventory. 

Bacon.  Ben.  Soc.  §  241;  ilaryland  Mut. 
Benev.  Soc.  I.  O.  of  R.  M.  v.  O/endtnen,  44 
Md.  429,  22  Am.  Rep.  52 ;  Bellenberg  v.  Dis- 
triat  No.  J,  I,  0.  of  B.  B.  94  N.  Y.  580; 
Eaatman  v.  l*roBident  ,lf«*.  Relief  Aaao.  62 
N.  H.  555 ;  Woriey  v.  Northioeetem  Masonio 
Aid  Asao.  3  McCrary,  63,  10  Fed.  227;  Kenr 
ttujky  ilaaonio  Mut.  L.  Ina.  Oo.  t.  Miller, 
13  Bush,  489;  Golden  Btar  Fraternity  v. 
Martin,  59  N.  j;  L.  207,  35  Atl.  908. 

The  benefit  fund  is  created  for  the  use  and 
benefit  of  thnt  class  designated  by  the  by- 
laws and  constitution  of  the  organization 
and  restricted  by  the  statutes  of  the  state 
where  the  society  is  incorporated,  and  it 
cannot,  therefore,  go  to  the  administrator 
of  the  memlxir  and  be  subject  to  his  debts, 
thus  diverting  it  from  the  purpose  for  which 
it  was  created. 

Bacon.  Ben.  Soc.  168,  244;  Woriey  v. 
Norlhicestem  Masonio  Aid  Aaso.  3  McCrary, 
63,  10  Fed.  227 ;  Golden  Star  Fraternity  v. 
Martin,  59  N.  J.  L.  207,  35  Atl.  908;  Ken- 
tucky Maaonic  Mut.  L.  Ina,  Oo.  T,  Miller, 
13  Bush,  489;  Keener  v.  Grand  Lodge  A. 
0.  V.  W.  38  Mo.  App.  543;  Greeno  v.  Greeno, 
23  Hun,  478;  Maryland  Mut,  Benev.  Soo.  I. 
O.  of  R.  M.  T.  Clendinen,  44  Md.  429,  22 
Am.  Rep.  52. 

Where  there  is  a  failure  to  designate  a 
beneficiary,  or  a  void  designation,  or  the 
death  of  the  benefieiary  occurs  before  that 
of  the  insured,  and  no  new  beneficiary  is 
named,  the  association  is  not  liable,  and  if 
no  disposition  of  the  fund  is  provided  for 
in  the  contract  with  the  association  the 
fund  revei'ta  to  the  society. 

Bacon,  Ben.  Soc.  §fi  241,  243;  Eastman  v. 
Provident  Mut.  Belief  Aaao.  62  N.  H.  555; 
Golden  Star  Fraternity  v.  Martin,  69  N.  J. 
L.  207,  35  Atl.  908;  Hellenherg  v.  Diatriot 
Xo.  J,  I.  0.  of  B.  B.  04  N.  Y.  680;  MoElwee 
T.  Seio  York  h.  lua.  Co.  47  Fed.  798;  Order 
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of  Mutual  Companiona  v.  Orieat^  76  Cal.  494, 

18  Pac.  652. 

The  classes  of  persons  to  be  benefited  are 
designated  by  the  by-laws  of  the  association 
and  by  tlie  statutes,  and  the  corporation  has 
no  authority  to  create  a  fund  for  other  per- 
sons than  those  of  the  classes  named. 

Bacon,  Ben.  Soe.  SS  168,  244;  State  ea  rsL 
A  tty.  Gen.  v.  Central  Ohio  Mut.  Relief  A«80. 
29  Ohio  St.  399;  State  v.  Standard  Life  Aa- 
so. 38  Ohio  St.  281 ;  State  ea  rel.  Atty.  Gen, 
V.  PeopUfa  Mut.  Hen.  Aaao.  42  Ohio  St.  579; 
Naiional  Mut.  Aid  Aaso.  v.  Oonaer,  43  Ohio 
St.  1,  1  N.  E.  11; 

There  was  nothing  in  the  transaetions  Im- 
tween  the  deceased  and  the  defendant  order 
whieh  had  in  it  any  of  the  elements  of  a 
resulting  trust. 

Perry,  Tr.  S  126;  Bispham,  Eq.  9  79. 

When  a  fund  is  created  for  special  pur- 
poses, the  fund  thus  created  can  properly  be 
applied  only  in  that  particular  manner 
pointed  out  in  the  ordinance  creating  it. 

Niblack,  Ben.  Soc.  §  126,  p.  247 ;  MoEhoee 
V.  New  York  L.  Ina.  Co.  47  Fed.  798. 

No  part  of  this  fund  can  go  to  the  estate 
or  to  creditors. 

Letmitt  T.  DuiUh  60  N.  J.  L.  309,  28  Atl 
590;  Fiaher  v.  Donovan,  67  Neb.  S61,  44 
L.  R.  A.  388,  77  N.  W.  779. 

Barnes,  C,  filed  the  following  opinion: 
On  or  before  the  20th  day  of  April,  1896, 
one  Leoan  Richardson  became  a  member  ol 
the  local  camp  of  the  Modem  Woodmen  of 
America,  situated  at  Haquon,  Illinois,  and 
on  that  day  made  application  to  said  camp 
for  a  benefit  certificate  therein  for  the  sum 
of  $1,000.  Upon  the  payment  of  the  required 
charges  and  fees,  such  certificate  was  issued 
and  delivered  to  him;  and  the  association 
thereby  nromised  to  pay  said  sum,  on  the 
death  of  the  said  Richardson,  to  liis  legal 
heirs,  the  beneficiaries  named  therein.  Rich- 
ardson during  his  lifetime  complied  with  all 
of  the  rules,  conditions,  regulations,  and  by- 
laws of  the  association,  and  paid  all  dues 
and  assessments  made  or  demanded  of  him. 
On  th«  27th  day  of  June,  1900,  he  departed 
tliiR  life  in  Seward  county,  in  this  state, 
leaving  no  lant  will  and  testament.  He  had 
never  designated  any  change  in  the  benefi- 
ciary under  his  said  certificate,  and  after  his 
death  it  was  ascertained  that  he  left  no  chil- 
dren, relatives,  kindred,  l^al  heirs,  or  others 
sustaining  such  relation  to  him  as  would  en- 
tiUe  them  to  become  beneficiaries  under  the 
terms  of  the  certificate  and  the  by-laws  of 
the  association.  Thereupon  the  plaintiff 
herein  was  appointed  administrator  of  his 
estate,  and  commenced  this  action  in  the 
district  court  of  Lancaster  comity  upon  said 
certificate  to  recover  the  amount  due  there- 
on, as  a  part  of  said  estate.  It  was  alleged 
in  the  petition  that  the  defendant  is  a  cor- 
poration duly  organized  under  the  frater- 
nal insurance  laws  of  the  state  of  Illinois; 
that  it  has  a  large  number  of  lodges  organ- 
ized in  the  state  of  Illinois  and  other  states; 
that  the  primary  purpose  and  object  of  the 
principal  organization  is  to  issue  benefit  cer- 
tificates to  memlwrs  of  its  several  lodges,  in 
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the  nature  of  life  benefit  certificates  of  life 
insurance,  payable  on  the  death  of  the  mem- 
ber of  the  beneficiaries  named  in  the  cer- 
tificate; tliat  the  persona  who  may  become 
beneficiaries  are  defined  in  S  40  of  the  by- 
laws of  said  association  as  follows:  "Sec. 
40.  Benefit  certificates  shall  be  made  pay- 
able only  to  the  family,  widow,  heirs,  blood 
relatives,  aflianced  wife  or  persons  depend- 
ent upon  the  member,  and  to  such  others 
who  the  applicant  shall  designate  in  his 
applicationy  It  was  alleged  that  it  was 
also  provided  in  fi  41  of  the  defendant's  by- 
laws that  t^e  certificate  holder  may  change 
the  beneficiary  designated  in  the  ori^nal 
application,  but  it  confines  the  braeflciaries 
to  those  named  in  f  40  above  quoted;  that 
the  beneficiaries  named  in  §  40  are  in  sub- 
stantial accord  with  the  beneficiaries  named 
in  the  fraternal  innurance  laws  of  the  state 
of  Illinois,  under  which  the  defendant  is 
organized;  and  that  the  certificate  contained 
the  following  recital:  "This  certificate,  is- 
sued by  the  Modem  Woodmen  of  America, 
a  corporation  organized  and  doing  business 
under  the  laws  of  the  state  of  Illinois,  wit- 
nesseth  that  Keighbor  Leoan  Richardson,  a 
member  of  Ma^uon  Camp,  No.  3,618,  located 
at  Maquon,  Illinois,  is,  while  in  good  stand- 
ing in  this  fraternity,  entitled  to  participate 
in  its  benefit  fund,  to  an  amount  not  to 
exceed  $1,000,  which  shall  be  paid  at  his 
death  to  bis  legal  heirs,  related  to  him  as 
heirs,  and  subject  to  all  the  conditions  of 
this  Mrtificate  and  by-laws  of  this  order, 
and  liable  to  forfeiture  if  said  member  shall 
uot  comply  with  said  conditions,  laws,  and 
such  by-laws  and  rules  as  are  or  may  he 
adopted  by  the  head  camp  of  this  order  from 
time  to  time,  or  the  local  camp  of  which  he 
is  a  member."  The  death  of  Richardson  was 
properly  alleged  in  the  petition,  the  appoint- 
ment of  the  plaintiff  herein  as  administra- 
tor was  set  forth  therein,  and  all  of  the  facts 
necessary  to  constitute  a  cause  of  action,  if 
one  could  be  maintained  by  the  plaintiff, 
were  pleaded.  And  it  was  further  alleged 
"that  oy  reason  of  the  premises  there  is  a  re- 
sulting trust  in  favor  of  the  plaintiff  as  ad- 
ministrator of  the  estate,  and  there  is  now 
due  to  this  plaintiff,  in  his  representative 
capacity,  from  the  defendant,  on  said  bene- 
fit certificate,  the  sum  of  $1,000,  together 
with  interest  thereon  at  the  rate  of  7  per 
cent  per  annum  from  the  1st  day  of  No- 
vember, 1900,"  for  which  the  plaintiff  prayed 
judgment.  To  this  petition  the  defendant 
filed  a  demurrer  based  on  the  following 
grounds:  First,  the  plaintiff  has  not  legaj 
capacity  to  sue;  second,  the  petition  does 
not  state  factd  sufficient  to  constitute  a 
cause  of  action  in  favor  of  the  plaintiff  and 
against  tlie  defendant.  The  triu  court  sus- 
tained the  demurrer.  The  plaintiff  elected 
to  stand  upon  his  petition,  refused  to  fur- 
ther plead,  and  thereupon  a  judgment  was 
rendered  diBmissing  the  plaintiff's  action, 
and  from  that  judgment  the  plaintiff  prose- 
cutes error  to  this  court.  This  brings  be- 
fore us  the  single  question  as  to  whether 
or  not  the  plaintiff,  as  administrator  of  the 
estate  of  the  deceased,  is  entitled  to  main- 
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tain  thin  action  against  the  defendant  here- 
in to  recover  the  sum  alleged  to  be  due  up- 
on the  benefit  certificate  set  forth  in  bis 

petition. 

Flaintifl^  in  error  bases  his  whole  conten- 
tion on  the  theory  that,  by  reason  of  the 
facta  hereinbefore  stated,  a  trust  fund  was 
created,  which  he  was  entitled,  in  his  rep- 
resentative capacity,  to  recover.  Qis  argu- 
ment is,  in  suDstance,  as  follows:  The  de- 
fendant was  the  trustee  of  the  fund  which 
it  is  alleged  was  created  by  the  benefit  cer- 
tificate. The  deceased  was  the  truster,  and 
his  legal  heirs  were  by  such  certificate  made 
the  t«neficiaries  or  the  ceatuis  que  trust; 
that,  there  being  a  failure  of  benefl<nariea 
contemplated  by  the  parties,  be,  as  adminis- 
trator of  the  estate  of  the  truster,  would 
be  entitled  to  recover  the  trust  fund. 

This  contention  cannot  be  sustained,  for 
several  reasons.  The  purposes  and  objects 
of  this  beneficiary  organization  are  vastly 
different  from  those  of  ordinary  life  insur- 
ance companies.  The  so-called  old-line  in- 
surance companies  immediately  on  the  issu- 
ance of  a  policy  confer  on  the  benefleiary  a 
valuable  right,  which  cannot  l>e  devested 
without  his  consent.  Such  policies  may  be 
pledged  or  assigned  by  the  beneficiary  as  se- 
curity for  the  debts  of  the  insured.  These 
policies  often  by  law  have  a  marketable  or 
cash  surrender  value,  making  them  a  form 
or  kind  of  property.  This  is  not  the  case 
with  certificates  in  fraternal  beneficiary  so- 
cieties, lliey  are  mere  expectancies.  The 
tieneficiary  has  no  vested  rignts  in  them,  and 
the  insured  any  time,  at  his  option,  may 
change  the  beneficiary,  provided  only  he 
keeps  within  the  limitation  established  by 
the  rules  of  the  society,  and  complies  with 
its  laws  respecting  such  change.  These  cer- 
tificates have  no  cash  surrender  value.  The 
intestate  had  no  property  in  the  fund.  The 
fund,  in  fact,  was  never  his  property.  He 
had  power  of  appointment,  only,  and  such 
power  did  not  create  any  property  in  him. 
The  only  interest  he  had  in  the  association 
was  his  membership  interest.  Fisher  v.  Don- 
ovan, 67  Neb.  301,  44  L.  R.  A.  383,  77  N. 
W.  778.  The  purpose  of  these  certificates 
excludes  the  claim  that  there  was  any  prop- 
erty interest  therein  in  the  insured  member. 
FisKer  v.  Donovan,  67  Neb.  801,  44  I<.  R. 

A.  383,  77  N.  W.  77g;  Northwestern  Masonio 
Aid  Asao.  v.  Jones,  154  Pa.  99,  26  Atl.  253; 
Rollins  v.  MoHatton,  18  Ctolo.  203,  27  Pae. 
254;  Hellenberg  v.  District  A'o.  1,  I.  0.  of 

B.  B.  94  N.  Y.  580;  Bacon,  Ben.  Soc.  237- 
241 ;  Eastman  v.  Provident  Slut,  Belief  Asso. 
(i2  N.  H.  555;  Keener  v.  Grand  Lodge,  A. 
0.  V.  W.  38  Mo.  App.  54S;  Marj/land  Mut. 
Benev.  Soc.  I.  O.  of  B.  M.  t.  Olendinen,  44 
Md.  429,  22  Am.  Rep.  62;  Arthur  v.  Odd 
Vellovs  Beneficial  Asso.  29  Ohio  St.  537. 

It  follows  that,  if  Richardson  had  no 
property  in  the  certificate  in  question,  he 
had  no  right  or  interest  therein  upon  which 
he  could  impress  a  trust:  it  became  upon  his 
death  no  part  of  his  estate,  and  his  admin- 
istrator could  have  no  right,  title,  or  inter- 
est therein.  The  defendant  was  organized 
to'  issue  certificates  of  indemnity,  calling 
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Sor  the  payment  of  a  certain  sum,  known 
and  defined,  in  case  of  death,  to  the  famil>, 
widow,  heirs,  blood  relations,  affianced  wife, 
or  persons  dependent  «pon  the  member,  on- 
ly. The  by-laws  of  the  defendant  provide 
Inat  "the  objects  of  this  fraternity  are  to 
promote  true  neighborly  r^^rd  and  fra- 
ternal love,  and  bestow  substantial  bene- 
fits wpon  the  family,  widow,  heirs,  blood  re- 
lations, afiianced  wife,  or  persons  dependent 
upon  the  member  and  such  others  as  may  be 
permitted  by  the  laws  of  the  state  of  Illi- 
nois." Tliese  provisions  are  strictly  in  ac- 
cordance with  the  statutes  of  that  state  un- 
der which  the  defendant  association  was  or- 

Sniiied.  None  of  these  designations  include 
e  administrator  of  the  estate  of  the  de- 
ceased  member,  his  estate,  or  his  creditors. 
Section  1)4  of  chapter  43  of  the  Compiled 
Statutes  of  this  state  provides:  "No  fra- 
ternal society  created  or  organized  under 
the  provisions  of  this  act  shali  issue  beneii< 
ciary  certificate  of  membership  to  any  per- 
son under  the  age  of  eighteen  years  nor  over 
tiie  flAe  of  fifty-Uve  years.  Payment  of  death 
benefits  shall  onl^  be  made  to  the  families, 
heirs,  blood  relations,  affianced  huslMnd,  or 
affianced  wife  of,  or  to  persons  dependent 
upon,  the  member."  Not  only  will  it  be 
presumed  that  the  statutes  of  Illinois  are 
the  same  as  the  statutes  of  this  state,  but 
the  petition  shows  that  they  are  identical. 
It  is  therefore  plain  that  if  the  deceased  dur- 
ing his  lifetime  bad  changed  the  beneficiary 
80  as  to  include  eitjier  his  estate,  the  admin- 
istrator thereof,  or  his  creditors,  sucb  des- 
ignation, under  the  by-laws  and  rules  of  the 
association,  and  the  statutes  of  the  state 
where  it  was  organized,  together  with  the 
statutes  of  this  state  where  he  departed  this 
life,  would,  have  been  absolutely  void,  and 
would  have  conferred  no  rights  whatever 
upon  the  persons  designated  therein.  A  per- 
son not  of  the  class  for  whose  benefit  a  mu- 
tual benefit  association  is  organized  cannot 
be  a  beneficiary.  Fisher  v.  Donovan,  67 
Neb.  301,  44  L.  R.  A.  383,  77  N.  W.  778; 
Wolf  V.  District  Grand  Lodge  No.  6,  I.  0. 
of  B.  B.  102  Mich.  23,  60  N.  W.  445;  Bnt- 
fon  V.  Supreme  Coutuiil  of  R.  A.  46  N.  J. 
Eq.  102,  18  Atl.  675;  National  ilut.  Aid  As- 
80.  V.  Oonaer,  43  Ohio  St.  1,  1  N.  £.  11; 
Alexander  v.  Parker,  144  III.  356.  IB  L. 
R.  A.  187,  38  N.  £.  18S;  Noncegian  Peo- 
ples Home  Boo.  V.  Wilson,  176  111.  94,  52 
N.  E.  41. 

If  Richardson  during  his  lifetime  could 
by  no  act  of  his  confer  the  right  to  recover 
the  amount  named  in  the  certificate  upon 
his  estate,  the  administrator  thereof,  or  his 
creditors,  it  is  plain  that  his  death  could  in 
no  manner  operate  to  create  such  a  right. 
It  appears  on  the  face  of  the  petition  that, 
at  the  time  of  his  death,  diligent  search  wag 
made,  and.  so  far  as  could  be  ascertained,  he 
had  no  le/ffd  heirs.  We  thus  have  a  case 
where  the  situation  is  the  same  as  though 
the  death  of  the  beneficiary  had  occurred 
before  that  of  the  insured,  and  no  new  ben- 
eficiary had  been  named  by  him.  It  is  ear- 
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nestly  contended  b^  the  plaintiff  that, 
although  the  benefiaary  was  not  in  exist- 
ence, still  such  fact  would  not  defeat  a  re- 
covery, and  that,  as  a  matter  of  equity,  the- 
right  to  recover  would  be  transferred  to  the- 
administrator  of  the  estate  of  the  deceaped. 
member ;  and  several  cases  are  cited  in  sup- 
port of  this  contention.  A  careful  examina- 
tion discloses  that  although  in  each  of  them 
the  death  of  the  beneficiary  had  occurred,, 
and  the  member  had  made  no  other  designa- 
tion, there  was  someone  in  existence  who 
could  have  been  made  a  beneficiary  under  the- 
terms  of  the  certificate,  and  the  statutes 
under  which  the  association  was  organisted. 
In  the  case  of  Ryan  v.  Rothiceiler,  50  Ohio- 
St.  595,  35  N.  £.  679,  the  insurance  company^ 
abandoned  all  claim  to  hold  the  proceeds 
of  the  certificate.  The  question  as  to  the- 
right  of  the  administrator  to  take  the  pro- 
ceeds was  waived.  There  was  but  one  ques- 
tion for  the  court  to  decide,  and  that  was,. 
Which  of  the  administrators  had  the  better 
right  to  the  fundT  This  quention  was  final- 
ly decided  by  the  application  to  the  con- 
tract of  the  statute  of  the  st&te,  which  was- 
as  follows:  "But  if  there  are  no  obildrem 
upon  the  death  of  the  wife,  such  policy  shall 
revert,  and  become  the  property  of  the  par- 
ty whose  life  is  insured,  unless  it  has  been 
transferred  as  hereinafter  provided."  In* 
Schmidt  V.  Xorthem  Life  Aaao.  112  Iowa, 
41,  51  L.  R.  A.  141,  83  N.  W.  800,  the  ques- 
tion before  the  court  was  who  among  the- 
three  claimants  had  the  most  equitable  claim 
to  the  money.  In  that  case  the  wife,  who 
was  named  as  the  beneficiary,  had  murdered 
her  husband,  and  was  in  the  penitentiaiy 
for  life.  In  the  body  of  the  opinion  it  was 
pointed  out  elearly  that  the  statutes  of  Iow» 
prescribed  certain  rules  from  which  bene- 
ficiaries in  such  certifleates  may  be  named,, 
and  it  was  held  that  where  there  was  a 
failure  of  beneficiary,  as  was  decreed  there- 
in, a  resulting  trust  was  created  in  favor 
of  someone  within  the  class  named  in  the 
statutes;  that,  while  the  administrator  of 
the  murdered  member  is  entitled  to  recover,, 
he  can  only  hold  the  fund  recovered  as  a 
trustee:  for  claimants  who  might  bring  them- 
selves within  the  class  of  beneficiaries  nomed 
in  the  statutes.  It  can  scarcely  be  contend- 
ed that  this  case  supports  plaintiff's  claim.. 
The  statutes  both  of  this  state  and  of  the- 
state  of  Illinois  specify  the  classes  from* 
which  may  be  selected  the  beneficiaries  in 
such  contractus  as  the  one  in  suit,  and  thus 
exclude  the  estate,  the  administrator,  and 
the  creditors  of  the  insured.  In  Rindge  v. 
iVew  England  Mut.  Aid  Soc.  146  Mass.  286, 
15  N.  £.  628,  the  member  had  distinctly 
made  a  creditor  his  beneficiary,  in  violatioa 
of  the  statutes  of  the  state  and  of  the  by- 
laws of  the  association.  The  court  held  that 
whereas  the  statutes  of  the  state  provided 
that  the  orphans  of  a  member  might  be  ben- 
eficiaries under  sucb  certificates,  and  the 
certificate  itself  provided  that  on  the  death 
of  the  named  beneficiaries  prior  to  the  death 
of  the  member,  and  the  failure  of  the  mem- 
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ber  to  name  other  beneficiaries,  the  inmir- 
ance  Bliould  be  for  the  benefit  of  the  heirs 
of  the  member,  the  administrator  could 
maintain  on  action  on  the  certificate  for  the 
benefit  of  the  heirs.  In  the  case  of  Shea  v. 
Uaaaaahusetta  Ben.  Amo.  160  Mass.  289, 
36  N.  £.  835,  it  was  held  that,  where  the 
named  beneficiaries  cannot  take  the  amount 
due,  the  certificate  would  be  payable  to 
claimants  who  might  bring  themselTeB  with- 
in the  classes  of  Beneficiaries  named  in  the 
by-laws,  and,  as  heirs  were  within  such  by- 
law provisions,  an  executrix  might  recover, 
but  only  for  their  benefit.  In  Buma  v.  A.n- 
ifient  Order  of  United  Workmen,  153  Mass. 
173,  26  y.  £.  443,  the  original  designation 
of  the  beneficiary  was  invalid.  The  consti- 
tution and  by-laws  of  the  defendant  pro- 
vided that  in  case  of  death  of  all  the  bene- 
ficiaries the  money  should  be  paid  to  the 
heirs  at  law  of  the  insured,  and  therefore 
it  was  held  that  nn  action  could  be  main- 
tained upon  the  certificate  to  recover  the 
amount  due  thereon  for  such  heirs.  It  will 
thus  be  seen  that^  in  all  cases  where  a  re- 
covery  has  been  had  under  circumstanceu 
similar  to  those  in  the  case  at  bar,  there 
has  been  someone  in  existence  who  miffht 
Imve  been  designated  as  a  beneficiary  under 
the  by-laws  of  the  association  and  the  stat- 
utes under  which  it  was  or^nized.  Accord- 
ing to  the  plaintiff's  petition,  tiie  deceased 
designated  in  bis  braeflt  certificate  that  his 
legal  heirs  should  be  the  twnefidaries;  that 
at  the  time  of  bis  death  he  was  unmarried ; 
that  he  left  no  children,  relatives,  or  kindred, 
or  others  sustaining  such  relation  to  him  as 
would  entitle  them  to  become  beneficiaries 
under  the  by-laws  of  the  defendant  asso- 
ciation. There  being  no  one  competent  to 
become  beneficiary,  and  the  deceased  having 
failed  to  execute  the  power  of  designation, 
there  was  a  total  lapse  of  the  power.  The 
certificate  in  this  case  was  neither  payable 
to  the  deceased,  nor  to  anyone,  except  as 
named  by  him.  He  had  named  his  le^ 
heirs  as  beneficiaries.  It  is  not  alleged  in 
the  petition  that  no  persons  were  in  exis- 
tence who  could  have  become  Richardson's 
legal  heirs  at  the  time  he  made  his  designa- 
tion and  the  certificate  was  issued.  The  al- 
legation is  that  at  the  time  of  his  death 
no  such  heirs  could  be  found.  It  is  not 
claimed  that  he  named  any  other  beneficiary, 
and  why  he  did  not  do  so,  it  is  unnecessary 
to  inquire.  He  may  have  intended  that  bis 
associate  members  should  not  be  called  upon 
to  contribute  the  snm  required  to  fulfill  the 
contract.  As  we  have  before  stated,  it  could 
not  go  to  the  administrator,  nor  be  subject 
to  the  payment  of  the  debts  of  the  member. 
Where  there  is  a  failure  to  designate  a  ben- 
eficiary, or  there  is  a  void  designation,  or 
the  death  of  the  beneficiary  occurs  before 
that  of  the  insured,  and  no  new  beneficiary 
is  named,  the  asaoniation  is  not  liable;  and, 
if  no  disposition  of  the  fund  is  provided  for 
in  the  contract  with  the  association,  it  re- 
verts to  tlie  society.  Hellenberg  v.  District 
A'o.  1,  /.  0.  of  B.  B.  04  N.  Y.  580;  McL'licee 
y.  yew  York  L.  Iiu.  Co.  47  Fed.  798;  Mary- 
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land  Mut.  Benev.  8oc.  I.  0.  of  B.  M.  r.  Olett' 
dincn,  44  Md.  429,  22  Am.  Rep.  62;  tikil- 
linya  v.  Maaaachuaetta  Ben.  Aaao.  140  Mass. 
217,  15  N.  £.  606;  Highland  v.  Highland, 
lOU  111.  HQO;  Daniela  v.  Pratt,  143  Mass. 
221,  10  N.  E.  160;  Boatman  v.  /Widen* 
Jfuf.  Itelt/f  Xmo.  02  N.  H.  656;  Bieift 
San  Frannaoo  Btook  <E  Eaehange  JVoant,  07 
Cal.  669,  8  Pac.  94.  In  the  ease  of  NatitmeA 
Mut.  Aid  Asao.  v.  Qonaer,  43  Ohio  St.  I, 
1  N.  E.  11,  where  a  certificate  of  member- 
ship was  issued  by  an  association  organized 
unaer  the  statute  of  the  state  of  Ohio  for 
the  purposes  of  mutual  protection  and  re- 
lief of  its  members,  and  for  the  payment  of 
stipulated  sums  of  mon^  to  the  families 
or  heirs  of  the  deceased  member,  and  th« 
petiticm  failed  to  bring  Gonser  within  the 
operation  of  the  terms  of  the  certificate,  or 
the  statutes  under  which  the  association  was 
organized,  and  the  certificate  failed  for  want 
of  a  proi>cr  designation,  it  was  held  that 
the  plair-tifl'  could  not  recover,  and  the 
court  would  leave  the  parties  to  the  contract 
where  it  found  them. 

We  must  not  forget  that,  as  a  matter  fif 
fact,  there  was  do  trust  fund  actually  in 
the  hands  of  the  association,  with  which 
to  pay  the  certificate,  at  the  time  of  Rich- 
ardson's death.  It  is  true  that  equity  will 
presume  that  that  is  done  which  ought  to 
be  done,  but  this  is  an  action  at  law  to  re- 
cover on  a  contract  of  parties,  and,  if  a  re- 
covery is  had  at  all,  it  must  be  authorized 
thereby, — either  by  operation  of  law,  or  hy 
the  express  terms  thereof.  It  is  provided 
therein  that,  after  the  death  of  the  insured 
member,  the  fund  to  pay  the  benefleiarj 
shall  be  raised  by  an  assessment  of  the  mem- 
bers of  the  association ;  that  neither  the  es- 
tate of  the  deceased,  bis  administrator,  nor 
his  creditors,  have  any  interest  in  the  con- 
templated fund ;  nor  can  any  of  them  become 
the  lieneficiaries  under  the  contract,  the 
laws  of  the  state  of  Illinois,  where  the  as- 
sociation was  formed,  or  tlie  laws  of  this 
state,  where  this  action  is  pending.  There- 
fore equitable  principles  cannot  be  invoked 
to  set  aside  the  contract  rights  of  ttie  par- 
ties, and  authorize  a  recovery  which  is  pro- 
hibited law,  as  well  as  by  the  certificate 
itself. 

For  the  for^^ng  reasons,  we  hold  that 
the  plaintiff  as  administrator  of  Richard- 
son's estate,  has  no  cause  of  action  against 
the  association  on  the  certificate  in  question, 
and  that  the  judgment  of  the  trial  court, 
sustaining  tlie  defendant's  demurrer  and  dis- 
missing the  action,  was  right,  and  we  there- 
fore recomnitaid  that  said  judgment  be  af- 
firmed. 

Oldham  and  Ponndt  CO.,  concur. 
Per  Curiam  t 

For  tlie  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  Diatriet  Court 
IS  affirmed. 

Rehearing  denied. 
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Xaura  H.  PASSMAN,  Adrarx.,  etc.,  of  Wil- 
liam Passman,  Deceased,  Plff.  tn  Err., 

V. 

"WEST  JER8EY  &  SEASHORE  RAILROAD 
00. 

(  N.  J  ) 

^1.  A  traveler  on  •  hlvbwar,  aboat  to 
PMB  OTev  «  vallvoad  traelc,  mmt  make 
Tfisstmable  use  of  his  senses  to  ascertain  If 

such  croBBing  can  be  safely  made,  before  at- 
tempting It  'If  bis  failure  to  do  so  contrib- 
utes to  bis  Injuries,  he  cannot  recover  dam- 
ages ther^or. 

&  The  enttlnv  of  •  train  of  emra  oa  a 
■Ide  track,  leavlns  aome  on  one  side 
and  aome  ou  the  other  of  a  highway, 
where  the  view  of  the  other  tracks  Is  par- 
tially obscnred  thereby,  la  not  an  Invitation 
to  the  public  to  cross  without  nslng  ordinary 
precaution  to  ascertain  If  sack  crossing  can 
be  safely  made. 

3.  A  traveler  oa  a  blcrcle  Is  required 
to  use  the  same  care  and  prudence  before 
passing  over  a  railroad  as  la  required  of  a 
pedesMan. 

(Uarch  9,  1908.) 

"p  RROR  to  the  Circuit  Court  for  Atlantic 
Ju  County  to  review  a  judgment  in  favor 
-of  defendant  in  an  action  brought  to  re- 
-oover  damages  for  the  alleged  negligent  kill- 
ingof  plaintiff'a  intestate.  Aj^rmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jobn  W.  Wescott  for  plaintiff  in 
•error. 

Mr.  Joieph  H.  GaakUl,  for  defendant  in 
•error: 

If  a  person  receiving  an  injury  has,  by 
bis  own  negligent  conmict,  partly  aided  in 
■occasioning  the  injury,  he  cannot  recover 
from  tiie  other  par^  whose  act  also  assisted 
tiiereto. 

Pennsylvania  R.  Co.  v.  Rightcr,  42  N.  J. 
L.  180j  ifoore  v.  Central  R.  Co.  24  N.  J.  L. 
-284;  l^yon  v.  Central  R.  Co.  25  N.  J.  L. 
666;  Telfer  v.  Iforthem  R.  Co.  30  N.  J. 
L.  188;  Harper  v.  Krie  R.  Co.  32  N.  J.  L. 
88;  Pennsylvania  R.  Co.  v.  Matthews,  36 
N.  J.  L.  631;  Delaware,  L.  d  W.  R.  Go.  v. 
Tixffey,  38  N.  J.  Tj.  626;  BonneU  t.  Dela- 
ware, L.  A  W.  R.  Co.  89  N.  J.  L.  189 ;  Neto 
York,  L.  E.  d  W.  R.  Co.  t.  Steinbrenner,  47 
N.  J.  L.  161,  54  Am.  Rep.  126;  Bochat  v. 
North  Hudson  County  R.  Co.  49  N.  J.  L. 
445,  9  Atl.  688;  Menger  v.  Lour,  56  N.  J. 
L.  206,  20  L.  R.  A.  61,  26  Atl.  180;  Penn- 
■tylvania  R.  Co.  v.  Leary,  56  N.  J.  L.  705,  29 
Atl.  678;  Delaware,  h.  &  W.  R.  Co.  v.  Hef- 
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feran,  67  N.  J.  L.  149,  30  Atl.  578;  Penn- 
sylvania R.  Co.  V.  Mvidleton,  67  N.  J.  L. 
164,  31  Atl.  616;  7feu>  York  <£  a.  h.  R.  Co. 
V.  Tfeto  Jeney  Blectrie  B.  Go.  60  N.  J.  L. 
62,  38  L.  R.  A.  516,  37  Atl.  627;  Pennsyl- 
vania R.  Co.  V.  Pfuelb,  60  N.  J.  h.  278, 
37  Atl.  1100;  Conkling  v.  Erie  R.  Go.  63 
N.  J.  L.  339,  43  Atl.  666. 

It  is  necessary  to  look  and  listen,  and  if 
it  ia  necessary  to  stop  in  order  to  make  the 
looking  and  the  listoiing  effective,  the  n^ 
lect  to  stop  will  bar  the  right  of  action  of 
the'  person  to  whom  injury  so  results. 

Delaware,  L.  £  W.  R.  Co.  v.  Hefferan,  57 
N.  J.  L.  149,  30  Atl.  678;  Pennsylvania  R. 
Co.  V.  Pfuelh,  60  N.  J.  L.  278,  37  Atl.  1100; 
West  Jersey  R.  Co.  v.  Ewan,  56  N.  J.  L. 
574,  27  Atl.  1064.  See  also  Conkling  v. 
Erie  R.  Co.  63  N.  J.  L.  339,  43  Atl.  666; 
Bwanaon  v.  Central  R.  Co.  63  N.  J.  L.  606, 
44  Atl.  852;  Merkle  v.  New  York,  L.  E.  i£ 
W.  R.  Co.  49  N.  J.  L.  473,  9  AU.  680;  Cen- 
tral R.  Co.  T.  Smalley,  61  N.  J.  L.  277,  89 
Atl.  696;  Hoopes  t.  West  Jersey  dt  8,  R. 
Co.  65  N.  J.  L.  89.  47  Atl.  27;  Eeyley  v. 
Central  R.  Go.  64  IT.  J.  L.  356,  46  Atl. 
811. 

A  bicycler  must,  under  all  ordinary  cir- 
cumstances, be  treated  as  subject  to  the 
same  rules  as  a  pedestrian. 

Robertson  v.  Pennsylvania  R.  Go.  180  Pa. 
43,  36  Atl.  403;  Lau  t.  Lake  Shore  dt  M. 
a.  B.  Go.  120  Mich.  116.  79  N.  W.  13.  See 
also  McCracken  v.  Chicaoo,  R.  t.  A  P.  B. 
Co.  91  Iowa,  711,  58  N.  W.  1085;  Bennett 
v.  Detroit  Citizens'  Street  R.  Co.  123  Mich. 
692,  82  N.  W.  518. 

Mr.  Nelson  B.  OasUU  also  for  defend- 
ant in  error. 

Voorhaas,  J.,  delivered  the  opinion  of  the 

court: 

It  is  necessary  in  the  decision  of  this  case 
to  consider  only  the  assignment  of  error  di- 
rected to  the  instruction  of  the  court  to  the 
jury  to  find  a  verdict  for  the  defendant. 
The  action  was  brought  by  the  administra- 
trix of  William  Passman  to  recover  dam- 
ages for  his  death,  which  was  caused  \^ 
one  of  the  engines  of  the  defendant  company 
colliding  with  him  as  he  was  attempting  to 
cross  its  tracks  on  Ohio  avenue,  in  Atlantic 
City,  on  a  bicycle.  The  testimony  developed 
the  fact  that  the  deceased  had  for  several 
months  prior  to  the  accident  been  employed 
by  a  lumber  dealer  whose  office  was  less 
than  100  feet  from  the  eroding,  and  that 
in  the  ordinary  business  of  hia  employmott. 
and  in  going  to  and  coming  from  his  home, 
which  was  in  the  southern  part  of  the  city. 


Note. — ^As  to  liability  of  railroad  company 
for  Injury  to  bicyclist  at  crossing,  see  also  cases 
in  note  to  Jones  t.  WUllamBburg  (Va.)  47  L. 
R.  A.  301. 

As  to  failure  to  give  signals  at  crossing,  see 
Bupard  V.  Chesapeake  &  O.  R.  Co.  (Ey.)  T  L. 
ft.  A.  816,  and  cases  In  note  thereto;  also  1111- 
-noia  C.  R.  Co.  v.  Slater  (III.)  6  L.  R.  A.  418; 
Becke  v.  Missouri  P.  R.  Co.  (Mo.)  0  L.  R.  A. 
167;  Lyman  v.  Boston  &  M.  R.  Co.  (N.  H.)  11 
41  L.  R.  A. 


L.  R.  A.  864 ;  Batcher  v.  West  Virginia  &  P.  R. 
Ca  (W.  Va.)  18  L.  B.  A  619;  Vandewater  v. 
New  York  &  N.  B.  R.  Co.  (N.  T.)  18  U  R.  A. 
771;  Chicago,  B  ft  Q.  R.  Co.  v.  Metcalf  (Neb,) 
28  li.  R.  A.  824 ;  Wragge  v.  South  Carolina  &  0. 
R.  Co.  (S.  C.)  33  L.  R.  A.  101 ;  Mack  v.  South 
Bound  R.  Co.  (S.  C.)  40  L.  R.  A.  679 ;  Mason  v. 
Southern  R.  Co.  (B.  C.)  63  L.  R.  A  918;  and 
Gahagan  v.  Boston  ft  M.  B.  Co.  (N.  R)  60  L.  B. 
A.  426. 
39 
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on  the  opposite  side  of  the  track  from 
the  place  of  his  employment,  he  necessarily 
passed  over  this  crossing  several  times  a 
day,  and  was  presumably  acquainted  with 
the  times  and  manner  of  running  traiiiB 
thereover.  The  railroad  and  Ohio  avenue 
cross  each  other  at  this  point  at  nearly  a 
right  angle;  the  avenue  eirtendiDg  north  and 
south,  and  the  railroad  east  and  west.  At 
the  time  of  the  accident  the  railroad  had 
four  tracks  across  the  avenue.  The  two 
nearest  the  deceased'^  place  of  employment 
were  sidings  or  tracks  used  for  tiie  shift* 
ing  and  storing  of  cars.  The  two  furthest 
were  the  regular  express  or  incoming  and 
outgoing  tracks.  Just  prior  to  the  accident 
a  train  of  empty  cars  had  been  drilled  upon 
the  siding  tracks,  and  it  was  in  evidence, 
although  denied  by  some  of  the  witnesses, 
that  this  train  had  been  cut,  leaving  some 
cars  to  the  east  and  some  to  the  west  of  the 
avenue;  thus  permitting  passage  over  the 
avenue  for  vehicles  and  pedestriuis.  A  wit- 
ness who  was  walking  on  the  avCTue  in  a 
southerly  direction,  toward  the  crossing, 
saw  the  deceased  just  before  the  accident 
standing  with  his  bicycle  at  the  door  of  the 
office  where  he  was  employed,  talking  with 
someone.  This  witness  proceeded  on  his 
way  towards  the  crossing,  and  when  between 
the  empty  cars,  or  on  approaching  the  lower 
track,  seeing  the  regular  evening  express 
of  the  defendant  company  coming  at  a  high 
rate  of  speed  on  tj^e  southerly  or  incoming 
track,  turned  and  shouted  to  the  deceased 
to  warn  him  of  the  danger,  and  then  tried 
to  "grab"  him,  and,  if  possible,  prevent 
by  force  his  proceeding  in  front  of  the  train. 
In  this  lie  was  unsuccessful.  He  says  the 
deceased  was  almost  upon  him  when  he 
turned;  was  riding  on  his  bicycle  at  a  mod- 
erate rate  of  speed,  and  going  directly  in 
front  of  the  train,  by  which  he  was  struck 
and  instantly  killed. 

It  was  contended  by  the  counsel  of  the 
plaintiflT  that  the  empty  cars  left  on  the  side 
track  obstructed  the  view  of  the  incoming 
train;  that  the  cutting  of  this  train  of  emp- 
ty cars  was  an  implied  invitation  to  the  pub- 
lic and  to  the  plaintiff's  intestate  that  the 
tracks  could  be  crossed  in  safety;  and  also 
that  none  of  the  statutory  signals  were  given 
by  the  defendant  of  the  approach  of  its  train, 
and  therefore  it  was  liable  in  damages  for 
his  death.  No  negligence,  however,  on  the 
part  of  the  railroad  employees,  would  ex- 
cuse the  plaintifT'a  intestate  from  exercis- 
ing reasonable  and  ordinary  care  in  ap- 
proaching this  crossing,  which  was  a  place 
of  obvious  and  known  danger,  so  that  his 
fiulure  to  observe  such  care  would  preclude 
the  plaintiff's  right  of  recovery.  The  cut- 
ting of  the  train  was  not  an  invitation  to 
cross  without  exercising  reasonable  care.  It 
was  only  for  the  purpose  of  furnishing  an 
opportunity  to  those  who  might  desire  to 
cross  while  using  the  ordinary  prudence  re- 
quired by  the  law  under  the  circumstances 
apparent  from  the  condition  of  the  eroaa- 
insf.  The  absence  of  the  statutory  signals 
did  not  justify  the  deceased  in  assuming  that 
it  was  snfe  for  him  to  eroes.  He  should 
61  L.  B.  A. 


have  used  reasonable  care  for  his  own  pres- 
ervation, and,  failing  therein,  he  cannot  shift 
the  sole  responsibility  upon  the  company. 
If  by  taking  ordinal^  care  he  coutd  have 
avoided  the  danger,  his  failure  to  do  so  n^- 
ativea  the  plaintiff's  right  of  recovery.  On* 
cannot  recover  for  the  breach  of  duty  of  an- 
other when  he  is  lacking  in  ordinary  pru- 
dence himself. 

The  respective  rights  of  railroad  com- 
panies and  persons  attempting  to  pass  over 
their  tracks  at  regular  crossing  are  recip- 
rocal. The  company  has  the  right  of  way. 
It  must,  however,  give  the  statutory  sig- 
nals of  the  approach  of  its  trains.  A  per- 
son about  to  cross  a  railroad  track  on  a 
highway  is  presumed  to  know  the  danger, 
and,  while  he  may  reasonably  expect  to  be 
warned  by  the  prescribed  signals  of  an  ap- 
proaching train,  he  cannot  Justify  himself 
in  risking  the  danger  unless  he  has  exercised 
the  senses  nature  has  given  to  protect  him 
from  harm ;  and  ho  must  exercise  such  facul- 
ties in  the  manner  that  an  ordinarily  pru- 
dent person  would  exercise  them  under  sim- 
ilar circumstances.  The  greater  the  difficul- 
ty of  discovering  the  danger,  as  apparent 
from  the  surroundings,  the  greater  is  the 
care  required:  and,  if  the  circumstances  are 
such  that  one  sense  is  rendered  less  reliable, 
the  others  must  be  used  to  a  corresponding- 
ly greater  extent.  As  early  as  1854,  in 
Moore  v.  Central  R.  Go.  24  X.  J.  L.  268, 
Justice  Potts,  in  speaking  for  the  supreme 
court,  said :  "I  am  cleany  of  opinion  that 
the  plaintiff  was  bound  to  show  tnat  he  used 
all  ordinary  care,  all  reasonable  eautioiv 
to  avoid  the  collision."  This  was  a  cross- 
ing case.  The  plaintiff  was  seriously  in- 
jured. On  the  trial  he  did  not  prove  any 
negligence  on  the  part  of  the  defendant,  or 
the  exercise  of  ordinary  prudence  on  his 
own  part.  This  case  was  before  the  su- 
preme court  on  a  rule  to  show  cause,  and 
was  afterwards  affirmed  by  this  court,  on 
a  writ  of  error,  in  24  N.  J.  L.  824,  wherein 
Justice  Haines  said  the  court  intended  to 
adopt  the  principle  laid  down  by  the  su- 
preme court.  Negligence  is  a  fault,  and  will 
not  be  presumed  against  either  litigant  in 
the  absence  of  proof.  Pennsylvania  R.  Co, 
V.  Hiddleton,  87  N.  J.  L.  164,  31  AO.  616. 
The  proper  caution  to  be  exercised  before 
attempting  to  pass  over  a  railroad  crossing 
has  been  clearly  defined  in  this  state  by  a 
large  number  of  decisions.  A  few  only  are 
cited  here:  Morris  <f  /?.  R.  Co.  v.  Haslan, 
33  N.  J.  L.  147;  Petinaylvania  R.  Co.  v. 
Righter,  42  N.  J.  L.  180;  Central  R.  Go.  v. 
SmalUy,  61  N.  J.  L.  277,  39  Atl.  695;  Green 
V.  &'rte  R.  Co.  65  N.  J.  L.  301,  47  Atl.  418. 

The  plaintiff's  intestate  in  this  case  waa 
riding  on  a  bicycle, — a  vehicle  propelled  1^ 
his  own  power,  over  which  he  had  personal 
control.  The  general  rule  to  be  applied  re- 
quires a  bicyclist,  on  approaching  a  railroad 
crossing,  where  the  view  of  the  track  is  in 
any  way  obscured,  to  dismount,  or  at  least 
bring  his  wheel  to  such  a  stop  as  will  enable 
him  to  look  up  and  down  the  track  and  lis- 
ten before  attempting  to  cross;  and,  while 
his  acts  may  vary  in  certain  details,  the  law 
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requires  of  hhn  practically  the  same  rea- 
Bonnble  care  as  is  required  of  a  pedestrian. 
RoberUon  v.  Penntj/mmia  B.  Co.  180  Fa. 
43,  30  Atl.  403. 


The  deceased  was  guilty  of  contribatory 
negligence.  There  was  no  error  in  the  or- 
der directing  a  verdict  for  the  defendant, 
and  the  judgment  thereon  thould  be  affirmed. 


PENNSYLVANIA 
Howard  KESSLEK,  by  Next  Friend,  Appt., 

V. 

Oustav  BEIU3EIL 

(205  Pa.  289.) 

A  bor  doeH  not  become,  mm  matter  of 
law.  a  lovnicer  bj  atopplnff  In  a  street  oo 
Ills  wa7  borne  to  rest  and  cool  olT.  after  fln- 
iBhlDK  *  Rsue  wblch  he  bad  been  playlnK  'o 
a  vncant  lot,  bo  as  to  prevent  his  recovering 
for  Injuries  bj  tbe  fall  upon  blm  of  lumber  Il- 
legally piled  In  tbe  blsbway. 

(April  20,  1003.) 

APPEAL  bv  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  4, 
for  Philadelphia  0>unty  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
lor  personal  injuries  alleged  to  have  been 
causpd  by  defendant's  n^ligence.  Be- 
veracd. 

The  facts  are  stated  in  tbe  opinion. 

i/r««r«.  Charles  E.  Mees  and  D.  W«b- 
■ter  Donsherty,  for  appellant: 

That  the  defendant  had  negligently  main- 
tained a  dangerous  olutiiiction  in  the  high- 
way for  over  a  month  prior  to  the  accident 
ia  dear  from  the  evidence. 

Kmrth  Manh^m  Twp.  T.  Arnold,  119  Pa. 
S80,  13  Atl.  444;  Piollet  Simmer»,  lOU 
Pa.  B5,  51  Am.  Rep.  400;  Com.  v.  Allen,  148 
Pa.  SCS,  16  L.  R.  A.  148,  23  Atl.  1115;  An- 
gell  A  D.  Highways,  255,  S  223;  4  Bl.  Com. 
107;  Com.  v.  UilUman,  13  Serg.  &  R.  404; 
Oalea  v.  PennaylvaTiia  R.  Co.  150  Pa.  64, 
16  L.  R.  A.  554,  24  Atl.  638;  Pennaylvania 
R.  Co.  v.  iJcTighe,  46  Pa.  316;  Beatty  v. 
Gilmore,  16  Pa.  463,  65  Am.  Dec.  614 ;  Dick- 
son T.  HoUitter,  123  Pa.  421,  16  AU.  484; 
Meyemey  v.  Reading  City,  150  Pa.  611,  25 
Atl.  57. 

The  plaintiff  was  lawfully  on  the  highway 
and  usmg  it  for  a  lawful  purpose. 

Varney  v.  Mancheater,  58  N.  H.  430,  42 
Am.  Rep.  592 ;  OHlia  v.  Pennsylvania  R.  Co. 
50  Pa.  12U,  08  Am.  Dec.  317;  Com.  t.  UiU 
liffum,  13  Se>K-  &  ^  Fairhatiks  v. 

Kerr,  70  Pa.  88.  10  Am.  Rep.  664;  Valto 
T.  United  States  Exp.  Oo.  147  Pa.  405,  14 
L.  R.  A.  743,  23  Atl.  604. 

Where  there  is  a  question  whether  a 
child  ia  of  sulRcient  age  and  discretion  to  be 
capable  of  exercising  care  for  his  own  safe- 

Note, — As  to  llabilltr  for  Injury  to  child  by 
fall  of  railroad  ties  piled  In  unused  portion  of 
street,  see.  In  this  series,  Kramer  t.  Soathvn 
B.  Co.  <N.  C.)      K  R.  A.  369. 

As  to  obstruction  of  street  by  ptaclnc  bnlld- 
Ing  miiterfalB  therein,  see  Plynn  v.  Taylor  (N. 
T.|  14  L.  R.  A.  69Q,  and  Raymond  v.  Klseberg 
<Wla)  10  L.  R.  A.  648,  and  aofs. 
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ty  the  question  of  his  capadty  and  its  de- 
gree is  for  tbe  jury. 

2  Thomp.  N^.  1182;  "ifagle  t.  AlUgl^y 
Valley  R.  Co.  88  Pa.  35,  32  Am.  Rep.  413; 
West  Philadelphia  Pass.  R.  Co.  t.  Galla- 
gher, 108  Pa.  528;  Kehler  v.  Schtoenk,  144 
Pa.  348,  13  L.  R.  A.  374,  22  Atl.  SIO;  Oreei^ 
way  V.  Conroy,  160  Pa.  185,  28  Atl.  692. 

Meattra.  Tliomu  R.  Eleoek  and 
Charloa  Kaittel  for  appellee. 

Mestvesatf  J.,  delivered  the  opinion  of 

the  court: 

This  action  was  tried  before  Judge  Au- 
denried  and  a  jury  In  the  common  pleas  No. 
4  of  Philadelphia  county,  and  at  the  conclu- 
eion  of  plaintifTs  testimony  the  defendant's 
counsel  moved  the  court  for  a  nonsuit.  This 
motion  was  denied.  The  defendant  declined 
to  offer  any  evidence,  and  presented  a  point 
to  the  court  that  "under  alt  the  evidence  the 
verdict  should  be  for  the  defendant."  The 
record  diwloses  no  ruling  on  the  point,  but 
the  court  charged  the  jury  as  follows:  "This 
case  is  withdrawn  from  your  consideration, 
and  upon  the  law  I  direct  you  to  find  a  ver- 
dict for  the  defendant."  What  legal  prin- 
ciples applicable  to  the  facts  of  the  ease 
controlled  the  learned  judge  in  his  summary 
disposition  of  tbe  cause  do  not  appear  in 
the  record  brought  to  this  court.  His  re- 
fusal to  grant  a  nonsuit,  and  his  action  in 
directing  a  verdict  for  the  defem^t  on  the 
same  evidence  shortjk'  thereafter,  are  incon- 
sistent positions.  Tae  defeated  party  has 
taken  this  appeal. 

The  appellee  is  not  in  a  position  to  raise 
the  question  here  as  to  whether  or  not  Bo- 
dine  is  a  city  street,  if  we  correctly  under- 
stand the  colloquy  which  took  place  between 
the  court  and  counsel  during  the  trial.  The 
record  shows,  as  we  interpret  it,  that  Bo- 
dine  was  conceded  to  be  a  street  by  the  court 
as  well  as  by  appellee's  counsel,  and  for  the 
purpose  of  this  appeal  we  must,  therefore, 
assume  it  to  be  a  fact.'  If  it  was  an  open 
question  in  the  court  below,  it  should  have 
gone  to  the  jury.  • 

The  case  as  thus  presented  is  one  in  which, 
if  the  testimony  is  taken  as  verity,  the 
jury  would  have  been  justified  in  finding 
that  a  child  in  the  lawful  use  of  a  puUio 
street  had  been  injured  by  an  unreasonable 
and  a  dangerous  obstruction  placed  on  the 
street  by  the  defendant.  In  Com.  v.  ifo- 
\augher,  131  Pa.  65,  18  Atl.  934,  it  ia  said, 
quoting  from  Wood  on  Nuisances:  "Every 
actual  encroachment  upon  a  highway  by  tbe 
erection  of  a  fence  or  building  thereon,  or 
any  other  permanent  or  habitual  obstruc- 
tion thereof,  may  fairly  be  said  to  be  a  nai- 
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MBcn,  even,  though  it  does  not  operate  as  an 
aotttal  obstmction  of  public  travel.  It  is  an 
encroachmmt  upon  a  public  right,  and  as 
Bucfa  is  clearly  a  purpresture  and  a  nui- 
sance." The  evidence  tended  to  show  that 
the  pile  of  lumber  was  of  sufBcient  size  and 
so  carelessly  atid  irregularly  placed  as  to 
nurice  it  dangerous.  It  does  not  appear  to 
,  have  been  placed  on  the  street  temporarily 
for  any  purpose  authorized  by  law.  Nor 
was  there  any  doiial  that  the  defoidant 
placed  the  obstruction  on  the  street,  nor  that 
it  had  been  there  for  at  least  a  month  prior 
to  the  time  it  fell  on  the  boy.  Pertinent  to 
the  facts  of  this  case  is  the  observation  ol 
Mr.  Justice  Clark  in  Horth  Manheim  Ttcp. 

Arnold,  IIS  Pa.  380,  13  Atl.  444,  that 
**the  owners  of  this  lumber  might,  perhaps, 
have  been  privileged  to  use  the  street  for 
the  t«n|K)rary  purpose  of  loading  or  unload- 
ing their  lumber.  This  would,  perhaps,  de- 
pend upon  circumstances,  but  it  is  plain 
that  they  had  no  right  to  use  the  highway 
for  the  purpose  of  a  board  yard." 

It  was  for  the  jury,  under  the  evidence 
and  instructions  of  the  court,  to  determine 
whether  the  plaintiff  was  using  the  street 
fbr  a  lawful  purpose  at  the  ume  he  was 
injured.  He  and  several  other  'bcja  had 
been  playing  hall  in  a  vacant  lot  near  the 
place  of  the  accident.  After  they  had  fin- 
ished their  game,  and  had  left  the  lot  for 
home,  the  boys  seated  themselves  on  some 
boards  in  the  street  about  1  foot  distant 
from  the  lumber  pile,  "to  get  cooled  of." 
Shortly  thereafter  the  board  pile  fell,  and 
quite  seriously  injured  the  plaintiff.  The 
contention  of  the  appellee  is  that  the  boy 
was  a  loun^r,  and  was,  therefore,  not 
making  a  legitimate  use  of  the  street  at  the 
time  he  was  injured.  The  boys  who  were 
called  as  witnesses  testified  that  they  had 
finished  the  game  of  ball  before  they  took 
their  seats  near  the  board  pile  to  "cool  off." 
They  evidently  had  then  left  the  lot,  and  the 
Inference  may  well  be  drawn  that  at  fhe 
time  of  the  accident  they  were  en  route 


home,  and  had  made  a  brief  stop  to  rest 
from  the  fatiffoe  incidmt  to  the  game  in 
which  they  had  just  been  eiwaged.  If  such 
were  the  fact,  it  would,  incfeexl,  be  a  very 
harsh  and  rigid  rule  of  law  that  would  de- 
clare that  the  boy  was  not,  under  the  cir- 
cumstances, entitled  to  the  rights  and  pro- 
tection accorded  a  traveler  on  the  streets. 
But  such  a  rule  is  not  supported  by  reason, 
and  therefore  should  not  exisL  The  use 
of  a  highway,  it  is  tme,  is  for  passage,  but 
that  does  not  prevent  the  pedestrian  from 
making  such  stops  thereon  ^as  business,  ne- 
cessity, accident,  or  the  ordinary  exigencies 
of  travel  may  require."  He  may  not  use 
it  as  a  playground,  or  for  any  similar  pur- 
pose, to  the  extent  that  it  would  deny  the 

S ublic  the  ri^bt  of  transit  over  it;  but  that 
oes  not  deprive  him  of  the  r^ht  to  stop  on 
the  street  for  a  reasonable  time  when  illness 
or  fatigue  requires  it,  and  his  stopping  does 
not  interfere  with  or  inconvenience  other 
persons  in  the  use  of  the  street.  The  plain- 
tiff was  not  injured  by  another  person  or 
a  vehicle  using  the  highway.  His  act  in 
stopping  for  a  few  minutes  to  rest  in  the 
shadow  of  the  board  pile  did  not  inconven- 
ience any  other  person  in  the  use  of  tiiv 
street.  He  was  injured  while  lawfully  us- 
ing the  street  by  an  ill^al  obstructioa 
placed  there  by  the  defendant.  So  Ult  as 
the  testimony  discloses,  he  did  not  cause 
the  board  pile  to  fall,  nor  did  he  in  any 
way  contribute  to  the  accident.  In  such  a 
case,  where  the  facts  are  disputed,  it  is  for 
the  jury,  under  proper  instructions,  to  de- 
termine whether  the  traveler  is  untiring  a 
lawful  use  of  the  highway  at  the  time  he  is 
injured. 

It  follows  that  the  learned  trial  judge 
should  have  submitted  the  case  to  the  jury 
with  instructions  as  to  the  rights  and  du- 
ties of  each  of  the  parties  on  Bodine  street 
at  the  time  the  plaintiff  received  his  ii^u- 
ries. 

The  judgment  ia  reoersed,  and  a  venire 
fa«iaa  de  novo  is  awarded. 


RHODU  ISLAND  SUPREME  COURT. 


Re  TEN-HOUR  LAW  FOR  STREET  RAIL- 
WAY CORPORATIONS. 


(. 


.B.  I. 


1.  Tbe  levlalKtvre  mayi  under  Its  po- 
llee  power,  propcrlr  limit  the  honra 
of  labor  of  employees  of  a  public-service 
corporation,  such  aa  a  street  railway  com- 
pany, to  not  more  than  ten  oat  of  twenty- 


four,  to  be  performed  wltbla  twelve  conaseo- 

tive  boiira 

3.  Tlie  exemption  of  exlstinv  written 
contrnctfl  from  the  operation  of  a  statute 
limiting  the  hours  of  labor  of  employees  of  a 
public-service  corporation  Is  not  on  Its  ftc« 
BO  arbitrary,  partial,  or  oppressive  as  to  ren- 
der It  unconstitutional. 

3.  Voluntnry  servloe  for  exeeaslre 
konra  la  forbidden  by  a  statute  whleb 


Nora. — ^As  to  validity  of  statutory  limitation 
of  boars  of  labor,  see  also.  In  this  series,  note 
to  State  V.  Loomfs  (Mo.)  21  L.  R.  A.  796 ;  Peo- 
ple V.  Pbyfe  (N.  Y.)  19  U  R.  A.  141,  and  tM>t«; 
Low  V.  Bees  Printing  Co.  (Neb.)  24  U  R.  A 
702;  Bltcbie  v.  People  (III.)  29  L.  R.  A  79; 
Bute  T.  McNsIly  (La.)  36  L.  R.  A  SSS;  Holden 
V.  Hardy  (Utab)  S7  L.  R.  A.  103;  (Affirmed  In 
42  U  ed.  U.  S.  780)  ;  SUte  v.  Holden  (Utab), 
61L.il  A. 


87  L.  B.  A.  108;  Short  v.  Bullion,  B.  A  C 
Mln.  Co.  irtab)  4B  L.  R.  A.  608 ;  Ae  Uor- 
ntLu  (Colo.)  47  L.  R.  A.  62;  and  Wen  ham  v. 
SUte  (Neb.)  58  U  R.  A  826. 

As  to  eonetltntloaallty  of  eigbtiiem  law  aa 
affectlns  municipal  eorporattons,  see.  In  thia  m- 
rles.  Re  Daltoo  (Kan.)  47  L.  B.  A.  880.  and 
Cleveland  v.  ClemenU  Broa  Constr.  Go.  (Ohio) 
59  U  B.  A  775. 
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flxprenly  states  that  Its  purpoM  1>  to  limit 
tbfl  lUDal  hours  of  labor  of  street-car  «b- 
plojees,  altbougb  it  merely  forbids  oflleen  of 
the  corporation  to  exact  more  than  a  certain 
number  of  hours  per  day. 

(Bloagett,  J.,  <Hm«*i<».) 

(June  27,  1902.) 

THE  GOVERNOR  having  submitted  to 
the  judees  for  their  opinion  certain 
questioDB  relating  to  the  validity  of  a  stai- 
ute,  the  following  opinions  were  returned  to 
him: 

Providence,  June  24,  1902. 
To  His  Excellency,  Cbarles  Dean  Kimball, 

Governor  of  the  State  of  Rhode  Island 

and  Providence  Plantations: 

We  have  received  from  your  excellency 
the  following  questions,  viz.:. 

"iTirst.  Are  the  provisions  of  chapter  1004 
of  the  Public  Iaws,  passed  April  4,  1002, 
entitled  'An  Act  to  Regulate  toe  Hours  of 
Labor  of  Certain  Employees  of  Street  Rail- 
way Corporations,'  or  any  of  such  provi- 
sions, in  violation  of  the  Constitution  of  the 
state  of  Rhode  Island? 

"Second.  If  not,  is  there  anything  in  the 
provisions  of  said  chapter  1004  to  make  it 
ille^l  for  a  street  railwfiy  corporation  to 
make  a  contract  with  its  employees  to  labor 
more  than  ten  hours  within  tbs  twenty-four 
hours  of  the  natural  day,  and  within  twelve 
consecutive  hours,  except  as  provided  in  said 
chapter?" 

In  response  to  these  questions,  we  have 
the  honor  to  submit  the  following  opinion: 

Chapter  1004  of  the  Public  Laws  relates 
to  the  hours  of  labor  on  street  railways.  It 
therefore  relates,  also,  to  the  exercise  of 
public  franchises  upon  public  streets  for 

Knblic  accommodation.  When  a  law  is  made 
>  affect  corporations  created  by  and  subject 
to  the  legislative  authority,  it  is  held  to  be 
an  amendment  to  the  several  charters  and 
sustainable  on  that  ground.  A  notable  in- 
stance of  this  sort  is  found  in  the  weekly 
payment  law  of  1891.  The  case  of  State  ex 
rel.  CurtiJi  v.  Brotm  A  S.  Mfg.  Co.  18  R.  1. 
16,  17  L.  R.  A.  856,  25  Atl.  246,  so  fully  and 
carefully  covered  the  scope  uid  authority 
of  such  laws  that  we  need  not  here  repeat 
its  reasoning.  It  was  there  decided  that  the 
law  was  not  in  vitiation  oC  any  of  the  con- 
stitutional provisions  of  the  United  States 
or  of  this  state.  The  same  reasoning  is  ap- 
plicable to  the  statute  in  question,  so  far  as 
it  relates  to  corporations. 

There  is  also  a  common  assent  that  the 
legislature  has  the  ri^ht  of  control  in  all 
matters  affecting  public  safely,  health,  and 
welfare,  on  tlie  ground  that  these  are  within 
the  indefinable  but  unquestioned  purview  of 
what  is  known  as  the  police  power.  It  is 
indefinable,  because  none  can  foresee  the 
ever-changing  conditions  which  may  call  for 
its  exercise;  and  it  is  unquestioned,  because 
it  is  a  necessary  function  of  government  to 
provide  for  the  safety  and  welfare  of  the 
people.  Private  rights  are  often  involved  in 
its  exercise  but  a  law  is  not  on  that  ae- 
aiL.R.  A 


count  rendered  invalid  or  unconatituti(»utl. 
The  first  inquiry  is  whether  the  subject  of 
the  law  is  within  the  power;  for,  if  it  Is, 
the  legislature  has  jurisdiction  to  enact  it, 
and  its  terms  are  subject  to  a  reasonable 
le^lative  discretion. 

The  constituticmality  of  tha  law  under 
considemtion  m^  also  be  sustained  as  an 
exercise  of  the  police  power  of  the  legis- 
lature. In  Solden  V.  Hardy,  169  U.  S.  306,  • 
42  L  ed.  780,  18  Sup.  Ct.  Rep.  383,  the  Su- 
preme Court  of  the  United  States  held  that 
a  statute  of  Utah  which  limited  the  hours 
of  labor  in  mines  to  eight  hours  per  day, 
except  in  cases  of  emergency,  was  a  valid 
exercise  of  the  police  power,  and  not  in  eon- 
iiict  with  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States.  That  deci- 
sion goes  much  farther  than  the  question 
here  presented,  because  the  law  afTected 
cases  based  primarily  on  private  contracts. 
The  law  before  us  is  more  clearly  within  such 
power,  for  the  triple  reason  that  it  deals 
with  public  corporations,  the  use  of  a  pub- 
lic franchise,  and  a  provision  for  public 
safety.  It  has  been  Iield,  in  many  cases, 
that  any  one  of  these  grounds  is  suflkient 
to  sustain  an  exercise  of  the  police  power. 
In  answering  your  question,  therefore,  we 
have  to  look  to  possible  objections  to  the  de- 
tails of  the  law,  rather  than  to  the  affirma- 
tive authority  of  its  scope. 

It  may  be  objected  that  it  infringes  the 
right  of  contract;  but  that  objection  ia  an- 
swered, by  the  decision  above  quoted,  on  the 
ground  that  the  police  power  stands  above 
private  rights  in  matters  affecting  the  pub- 
lic welfare.  Also,  as  stated  by  this  court  in 
State  V.  Dalton,  22  R  I.  77,  48  L.  R.  A.  775, 
46  Atl.  234:  "This  inalienable  right  is 
trenched  upon  and  impaired  whenever  the 
If^slature  prohibits  a  man  from  carryin|;  on 
his  own  business  in  his  own  way,  provided 
always,  of  course,  that  the  business  and  the 
mode  of  carrying  it  on  are  not  injurious  to 
the  public,  and  provided,  also,  that  it  is  not 
a  business  which  is  affected  with  a  public  use 
or  interest."  The  law  in  question  is  clearly 
within  the  latter  proviso. 

It  may  also  be  objected  that  this  law  is 
not  a  proper  exercise  of  the  power,  because  it 
exempts  from  its  operation  cases  of  existing 
written  contracts.  Granting  that  the  legis- 
lature has  jurisdiction  of  the  subject-matter, 
it  must  also  be  granted  that  it  has  reasonable 
discretion  in  aning  upon  it.  All  intendments 
will  be  made  in  favor  of  a  law  not  obviously 
void  upon  its  face.  As  said  by  Mr.  Justice 
Brewer  in  A  tchison.  T.  d  S.  F.  R.  Co.  v.  Mat- 
ihewa,  174  U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct. 
Rep.  609 :  "It  is  also  a  maxim  of  constitu- 
tional law  that  a  legislature  is  presumed  to 
have  acted  within  constitutional  limits,  upon 
full  knowledge  of  the  facts,  and  wiUi  the 
purpose  of  promoting  the  interests  of  the  peo- 

f»!e  as  a  whole ;  and  the  courts  will  not  light- 
y  hold  that  an  act  duly  passed  by  the  legis- 
lature wa^  one  in  the  enactment  of  whicn  it 
has  transcended  its  power."  Both  this  court, 
in  State  v.  Peckham,  3  R.  I.  289,  and  the  Su- 
preme Court  of  the  United  States,  in  Munn 
V.  /Iltnots,  94  U.  S.  113,  24  L.  ed.  77,  have  de- 
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clared  that  the  legislature  is  the  exclusive 

{'u^e  of  the  propriety  and  necessity  of  legie 
ative  interference  within  the  scope  of  leg- 
islative power.  If  a  state  of  facts  could  ex- 
ist which  would  justify  legislation,  it  is  to 
be  presURied  that  it  did  exist.  To  the  same 
effect  is  the  statement  of  Chief  Justice  Dur- 
iee  in  State  v.  Narraganaett,  16  R.  I.  424,  3 
L.  R.  A.  295,  10  Atl.  001:  "The  rule  gener- 
ally laid  down  is  that  statutes  should  Iw  sus- 
tained unless  their  unconstitutionality  is 
clear  beyond  a  reasonable  doubt.  A  reason- 
able doubt  is  to  be  resolved  in  favor  of  the 
legislative  action,  and  the  act  sustained." 
Nevertheless,  as  held  in  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064,  a  law  may  be  invalid  if  it  makes  dis- 
criminations which  are  clearly  unreasonable, 
arbitrary,  oppressive,  or  partial. 

If,  however,  intendments  are  presumed  in 
favor  of  a  law  under  the  former  rule,  they 
can  only  be  overcome  under  the  latter  rule 
when  the  vice  of  the  law  is  apparent  on  its 
face.  A  law  need  not  state  its  purpose,  and 
it  seldom  does.  Courts  are  usually  able  to 
see  the  purpose  from  the  terms  of  the  act 
itself,  and  so,  also,  to  see  therein  its  arbi- 
trary or  unlawful  provisions,  if  audi-  there 
be. 

While  there  may  be  no  obvious  reason  for 
exempting  from  the  operation  of  the  present 
statute  cases  of  existing  written  contracts 
under  wliich  there  might  be  as  great  danger 
to  the  public  from  the  strain  of  excessive  la- 
bor as  ill  cases  wliere  there  is  no  such  con- 
tract, so,  on  the  other  hand,  such  exemption 
is  not  obviously  arbitrary,  partial,  or  op- 
pressive. Assuiping  knowledge  of  the  facU 
on  the  part  of  the  legislature,  it  may  be  that 
written  contracts  were  so  few,  or  held  by 
men  of  such  experience  and  skill,  or  applica- 
ble to  such  conditions  of  labor,  as  to  make 
the  exemption  reasonable  and  proper  so  far 
■  as  the  public  are  concerned. 

It  is  a  general  rule  that  a  law  must  apply 
equally  to  all  of  the  class  affected  by  it,  and 
this  law  applies  to  all  contracts  for  tabor  on 
street  railroa'ds  otiier  than  those  under  ex- 
isting written  contracts.  It  is  prospective 
in  its  operation,  and  as  the  written  contractti 
expire  it  will  embrace  all.  The  mere  fact 
that  one  class  is  not  embraced  in  a  law  when 
it  might  be  is  not  enough  of  itself  to  render 
the  law  invalid.  An  example  of  this  is  found 
in  Rtate  ex  rel.  Scheffpr  v.  Justus,  85  Minn. 
279,  56  L.  R.  A.  757.  88  N.  W.  759,  where  the 
supreme  court  of  Minnesota  declared  an  act 
constitutional  which  forbade  the  blacklisting 
of  discharged  employees  by  corporations  or 
partnerships.  It  was  claimed  that  the  law 
was  unequal  because  it  exempted  individuals, 
and  that  the  mischief  of  blacklisting  by  an 
individual  was  as  great  as  that  done  by  a  cor- 
poration or  partnership.  But  the  court  held 
that  the  act,  being  applicable  to  all  members 
of  the  class,  was  not  invalid  because  limited 
to  that  class. 

It  is  a  common  thing  for  laws  to  take  ef- 
fect at  a  future  date,  when  acts  done  before 
that  dnte  would  be  as  great  a  menace  to  pub- 
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lie  safety  as  those  done  after  it;  but  evident- 
ly that  would  not  vitiate  the  law. 

Statutes  limiting  the  hours  of  labor  for 
women  aiid  children  have  been  very  generally 
adopted  in  this  country, 

Tne  sttitute  relating  to  the  practice  of 
medicine  exempts  those  who  were  honorably 
engaged  in  practice  prior  to  January.  1S02, 
from  producing  a  diploma  from  a  medical 
collt»e  or  submitting  to  an  examination,  one 
of  a'hicb  forms  of  evidence  of  qualiSeatiwi  la 
required  from  all  others.  Yet  the  constitu- 
tionality of  the  act  has  not  been  questioned 
on  that  ground. 

Very  many  cases  might  be  cit^  in  which 
th<>re  has  been  considerable  difference  of 
opinion  upon  questions  closely  allied  to  that 
here  presented,  but  we  do  not  think  it  would 
serve  a  useful  purpose  to  discuss  them  nor  to 
point  out  differences  which  might  tend  to 
distinguish  them.  The  general  rules  which 
we  have  quoted  are  sufficient  to  give  the  reap 
sons  for  our  conclusion,  which  is  that  the  law 
in  question  does  not  violate  any  provision  of 
the  Constitution  of  this  state  or  of  the 
United  States  in  its  scope  and  character,  nor 
by  reason  of  violating  rights  of  contract,  nor 
by  reason  of  an  apparent  and  arbitrary  ex- 
ercise Qf  power  in  the  exception  to  which  we 
have  referred.  If  there  is  any  other  ground 
upuD  which  it  may  be  claimed  to  be  unconsti- 
tutional, it  does  not  now  occur  to  us. 

The  second  question  calls  for  a  construc- 
tion of  the  act  with  referenoe  to  the  right  to 
contract  under  it. 

The  Ist  section  forbids  an  ofQcer  of  a 
company  to  exact  more  than  ten  hours'  work, 
from  which  an  inference  might  arise  that  it 
could  accept  it  if  rendered  voluntarily,  as 
by  contract.  The  2d  section,  however,  rebuts 
such  an  inference^  for  in  that  section  the  in- 
tent ia  explained  as  follows:  "The  true  in- 
tent and  pur[>ose  of  this  act  is  to  limit  tlie 
usual  hours  of  labor  of  the  employees  of 
Htreet  railway  corporations,  as  aforesaid,  to 
ten  hours'  actual  work  a  day,  to  be  performed 
within  a  i>eriod  of  twelve  consecutive  hours." 
This  express  intention  to  limit  the  liours  is 
quite  inconsistent  with  an  inference  to  per- 
mit it  by  contract.  If  such  an  inference 
could  btand,  it  would  be  possible  for  parties 
to  avoid  the  act  by  their  simple  consent,  and 
thus  to  render  it  a  nullity.  The  apparent 
purpose  of  the  act  ia  not  to  create  a  right  in 
lavoT  of  the  employees,  which  they  might 
waive,  so  much  as  to  guard  the  public  safety 
from  senice  too  prolonged  for  alertness  in 
the  exercise  of  rensonaUe  care.  If  this  be 
KO,  tlie  public  safety  cannot  be  made  depend- 
ent upon  private  contracts. 

We  therefore  reply  to  the  second  questima 
of  your  excellency  that  it  is  illegal  for  a 
utreet  railway  company  to  make  a  contract 
witli  its  employees  to  labor  more  than  ten 
liours  within  the  twenty-four  hours  of  the 
natural  day,  and  within  twelve  hours,  ^cept 
as  provided  in  said  chapter. 

Mr.  Jut*tice  Douglas,  being  interested  in 
one  of  the  companies  to  which  the  act  ap- 
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pties  deenM  if  proper  tliat  he  should  not  ex- 
press an  opinion. 

[Sipwd]        John  H.  Stiness. 

Pardon  E.  TniiNOHAST. 

Grobqb  a.  Wilbub. 

uobatio  rooebs. 

Edvabd  Cuubch  Dubois. 

To  His  Excellency,  Charlen  Dean  Kimhall, 

Governor  of  the  State  of  Rhode  Island  and 

Providence  Plantations: 

The  request  of  your  excellency  for  an  opin- 
ion upon  the  constitutionality  of  chapter 
1004  of  the  Public  Iaws  entitled  "An  act  to 
K^ulate  the  Hours  of  Ijabor  of  Certain  Em- 
ployees of  Street  Railway  Corporations," 
«allB  for  a  erititsal  examination  of  the  |)ro- 
Tistona-of  a  penal  statute  enacted  on  April  4, 
1902,  to  take  effect  on  June  1,  1S02. 

The  corporations  referred  to  in  the  act  are 
^uasi  public  corporations,  and  their  property 
is  in  a  large  measure  impressed  with  a  public 
use.  And  it  is  indisputable,  as  a  general 
proposition,  that,  where  peculiar  privileges 
are  granted  by  the  state,  peculiar  responsi- 
bilitl  ies  supervene  and  special  regulations 
may  be  prescribed;  for  the  bestowal  and  re- 
ception of  special  privileges  beget  legitimate- 
ly the  right  to  impose  special  burdens.  But 
the  right  to  restrict  is  not  an  unlimited 
right.  The  restrictions  must  apply  equally 
to  all  under  the  same  conditions,  since  other- 
wise there  is  a  denial  of  that  equal  protec- 
tion of  the  laws  which  is  guaranteed  oy  the 
Conaiitntion  of  the  United  States  (art.  14  of 
Amendments,  i  1),  which,  being  by  its  own 
terms  the  supreme  law  of  the  land,  is,  in  a 
sense,  also  incorporated  into  the  Constitu- 
tion of  this  state ;  for  article  6  of  the  Consti- 
tution of  the  United  States  provides  as  fol- 
lows: "This  Constitution  .  .  .  shall  be 
the  supreme  law  of  the  land,  and  the  judges 
in  every  state  shall  be  bound  thereby,  any- 
thing in  the  constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding." 

Upon  the  question  of  the  right  to  restrict 
the  liberty  of  contract  in  a  lawful  calling,  as 
between  employers  and  employees,  the  ueci- 
fiions  of  the  courts  of  difTerent  states  are  in 
conflict.  When  these  restrictions  fall  equal- 
ly upon  all  in  the  same  circumstances,  there 
■are  authorities  which  sustain  the  right  of  the 
l^slaturc  to  impose  them.  But  even  this 
right  is  not  universally  conceded.  Judge 
Cootey,  in  his  great  work  on  Constitutional 
Limitations,  6th  ed.  p.  484,  says :  "The  doubt 
might  also  arise  whether  a  regulation  made 
<or  any  one  class  of  citizens,  entirely  arbi- 
trary in  its  character,  and  restricting  their 
Tights,  privileges,  or  legal  capacities  in  a 
manner  before  unlenown  by  the  law,  could  be 
sustained  notwithstanding  its  generality. 
Distinctions  in  these  respects  must  rest  upon 
some  reason  upon  which  they  can  be  de- 
fended, like  the  want  of  capacity  in  infants 
and  insane  persons;  and  if  the  legislature 
«houM  undertake  to  provide  that  persons  fol- 
lowing some  specified  lawful  trade  or  employ- 
ment should  not  have  capacity  to  make  con- 
tracts ...  or  to  build  such  houses  as 
others  were  allowed  to  erect,  or  in  any  other 
way  to  nuke  such  use  of  their  property  as 
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was  permissible  to  others,  it  can  scarcely  bo 
doubted  that  the  act  would  transcend  the  due 
bounds  of  legislative  power,  even  though  no 
ex|>ress  constitutional  provision  could  be 
pointed  out  with  which  it  must  come  in  con- 
flict. To  forbid  to  an  individual  or  a  class 
the  right  to  the  acquisition  or  enjoyment 
of  property  in  such  manner  as  should  be 
permitted  to  the  community  at  large  would 
be  to  deprive  them  of  liberty  in  particu- 
lars of  primary  importance  to  their  'pur- 
suit of  happiness,'  and  those  who  shall 
claim  a  right  to  do  so  ought  to  be  able  to 
show  a  specific  authority  therefor,  in- 
stead of  calling  upon  others  to  show  how 
and  where  the  authority  is  nwatived." 
Rilohie  t.  People,  155  111.  08,  20  L.  R.  A. 
70,  40  X.  E.  454;  Re  Morgan,  26  Colo.  415, 
47  L.  R.  A.  52,  68  Pac.  1071;  Loto  v.  Rees 
PHnting  Co.  41  Neb.  137,  24  L.  R.  A.  702, 
59  N.  W.  362. 

The  act  itself  contains  no  explanation  of 
the  exigency  for  its  passage,  but  it  is  con- 
tended that  it  is  fully  justified  as  a  valid 
exercise  of  the  police  power  of  the  state, 
and,  if  that  contention  he  made  good,  the 
act  must  unquestionably  be  upheld.  Two 
grounds  only  are  urged,  or,  indeed,  nist,  Id 
liupport  of  the  act  as  a  police  regulation, 
viss.,  the  public  safety  and  the  somewhat 
more  doubtful  ground  of  the  health  of  the 
employees;  and  if  either  or  both  of  these 
are  found  upon  examination  to  be  the  uni- 
form and  controlling  objects  to  be  subserved, 
and  if  its  provisions  bear  alike  under  the 
same  conditions  upon  all  who  are  within  its 
terms,  and  if,  in  its  classifications,  it  in* 
dudes  all  who  are  under  the  same  condi- 
tions, and  excludes  none  of  those  whose  con- 
ditions or  needs  render  such  legislation  nec- 
essary or  appropriate  to  them  as  a  class,  suf- 
ficient justification  for  the  enactmrait  may 
be  found. 

But  the  validity  or  invalidi^  of  such  an 
act  as  this  may,  and  often  does,  depend  upon 
the  facts  disclosed  in  the  particular  case  b^ 
fore  the  court.  This  not  being  an  adver- 
sary proceeding,  such  facta  only  can  be  prop- 
erly considered  as  are  of  common  knowledgs 
or  of  public  record,  or,  it  may  be,  such  as 
have  come  to  our  notice  in  the  course  of  ju- 
dicial proceedings  before  us.  Nor  is  prece- 
dent wanting  for  considering  other  matters 
than  the  express  provisions  of  the  act;  for 
in  the  case  of  A  tchiiion,  T.  d  8.  F.  R.  Co.  T. 
Matlhewa,  174  U.  S.  06,  43  L.  ed.  909,  10 
Sup.  Ct.  Rep.  609,  the  Supreme  Court  of  the 
United  States,  approving  Vicfc  Wo  v.  Hop- 
kins, 118  U.  S.  366,  30  L.  ed.  220,  6  Sup.  Ct. 
Rep.  1664,  says:  "In  that  case  a  municipal 
ordinance  of  San  Francisco,  designed  to  pre- 
vent the  Chinese  from  carrying  on  the  laun- 
dry business,  was  adjudged  void.  This  court 
looked  beyond  the  mere  letter  of  the  or- 
dinance to  the  condition  of  things  as  they 
existed  in  San  Francisco,  and  said  that  un- 
der the  guise  of  regulation  an  arbitrary 
classification  was  intended  and  accom- 
plished." 

While  the  language  of  the  act  is  not  en- 
tirely clear  in  all  its  parts,  it  may  fairly  be 
said  that  it  prohibits  in  its  terms  all  ofB- 
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cers  and  agents  of  street  railway  corpora- 
tions from  ''exacting'  from  certain  classes 
of  their  employees,  vie.,  tx>nductorB,  grip- 
men,  and  motormen,  more  than  ten  hours' 
labor  in  twelve  consecutive  hours  in  any  day 
of  twraty-four  hours,  with  certain  exce^- 
tioDB.  And  it  undoubtedly  follows  that,  if 
the  corporation  cannot  require,  as  of  risbt, 
from  the  employee  longer  service  than  this, 
the  employee  cannot  make  a  valid  contract 
with  the  corporation  for  such  longer  service ; 
for  a  contract  must  be  mutually  enforceable 
to  be  binding  on  the  parties  to  it. 

It  will  not  be  questioned  that  the  act  is  to 
be  strictly  construed,  since  it  is  penal  in  its 
nature,  and  it  ia  therefore  to  be  noted : 

First.  That  it  is  restricted  in  its  applica- 
tion to  and  includes  only  street  railway  cor- 
porations and  three  classes  of  persons  in 
their  employ,  namely,  conductors,  gripmen, 
and  motormen.  And  thus  our  first  inquiry 
is  as  to  the  necessity  for  thus  restricting 
the  natural  liberty  of  contract  between  the 
employer  and  the  man  of  full  age  whom  he 
employs.  This  freedom  of  contract  is  still 
left  unrestricted  in  the  other  avocations  of 
OUT  people,  and  this  statute  constitutM  a 
unique  exception  to  the  otherwise  universal 
rule.  Has  the  policy  hitherto  pursued  in 
this  respect  proved  detrimental  to  the  pub- 
lic welfare,  or  are  these  employees  so  many 
in  point  of  numbers  as  to  properly  require 
special  legislation  as  a  dass,  or  is  the 
operation  of  street  railways  so  related  to 
the  public  safety  that  the  dangers  arising 
therefrom  require,  and  therefore  justify, 
these  restrictions  on  the  liberty  of  con- 
tract between  these  companies  and  their 
employees,  or  is  the  act  found  to  be  not  jus- 
tified by  any  of  these  considerations? 

If  evidence  be  desired  of  the  prosperity 
which  has  resulted  to  our  people  under  the 
relations  which  have  heretofore  existed  be- 
tween employer  and  employee,  it  may  be 
found  in  the  records  of  the  United  States 
census  of  1900  (Bulletin  93,  pp.  3,  5),  sum- 
marized in  these  words :  "In  the  percentage 
of  the  total  population  employed  in  manu- 
facturing, in  the  variety  and  importance  of 
products,  .  .  .  Rhode  Island  is  not  sur- 
passed. .  .  .  It  is  doubtful  whether  so 
large  a  share  of  the  material  wealth  and  re- 
sources of  any  other  commonwealth  can  be 
attributed  to  the  enterprise  and  skill  of  its 
citizens  in  the  enlargement  and  extension  of 
old  and  established  industries  and  the  de- 
velopment of  new  forms  of  productive  indus- 
try. It  therein  appears  (table  0)  that  out 
of  the  total  population  of  428,556  people  of 
this  state  there  were  64,508  wage-earning 
male  employees  over  sixteen  years  of  age  em- 
ployed in  the  mechanical  and  manufacturing 
industries  of  the  state  alone,  without  refer- 
ees to  those  employed  in  agricultural  or 
other  pursuits,  to  no  one  of  whom  does  any 
law  restricting  his  ric^ht  to  contract  as  to 
his  hours  of  labor  apply. 

The  act  in  question  was  passed  on  April 
4,  1902,  which  was  the  last  day  of  the  Janu- 
ary session  of  the  general  assembly.  The  of- 
ficial report  of  the  state  railroad  commis- 
sioner for  the  year  1901,  ctmceming  "the 
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condition  and  proceedings  of  the  several  raQ- 
road  corporations"  of  the  state,  which  is  re- 
quired by  chapter  809  of  the  Public  Laws  to- 
be  made  to  the  general  assembly  at  its  Jan- 
uary srasion,  had  therefore  been  in  its  pos- 
session for  the  maximum  period,  and  that 
body  is  diargeable  with  notice  of  its  oon- 
tents.  It  therefore  becomes  especially  ap- 
propriate to  consider  that  report,  in  order, 
if  possible,  that  it  may  be  seen  in  what  man- 
ner and  to  what  degree  it  may  show  that 
the  public  safety  was  endangered  by  the  op- 
eration of  the  street  railway  companies  in 
the '  state ;  for  when  actual  knowledge  is 
shown  the  legal  presumption  of  knowledge- 
no  longer  obtains.  It  there  appears  (pAge- 
74)  that  there  are  nine  street  railway  com- 
panies, operating  within  the  limits  of  the 
state  753  motor  cars  and  93  other  cars  (such 
as  construction  and  sand  cars,  eto.},  or  846 
cars  of  all  descriptions.  The  danger  to  pub- 
lic safety  arising  from  the  operating  of 
street  railways,  and  arising  otherwise  than 
from  defective  construction  or  repair  of 
i-oadbed  or  equipmrat,  with  wMeh  motor- 
men,  gripmen,  and  conductors  are  in  no  wise 
oonoemed,  must,  therefore,  be  caused  by 
these  846  cars;  and  the  total  number  of 
persons  subject  to  the  provisions  of  the  act 
18  the  number  require)  to  operato  them, 
which  is  evidently  a  very  small  percentage 
of  the  total  population  of  the  state.  Now, 
if  special  and  peculiar  dangers  affecting  the- 
public  safety  attend  upon  the  operation  of 
street  railways,  and  these  dangers  will  be 
remedied  by  restricting  the  liberty  of  con- 
tract between  the  companies  uid  the  three- 
classes  of  employees  above  mentioned,  in 
manner  and  form  as  contained  in  this  act,, 
such  dangers  will  doubtless  oonstituto  suffi- 
cient justification  for  so  doing;  but  other- 
wise the  exi^ncy  for  such  special  and  class- 
legislation  IS  not  apparent.  Fortunately,, 
exact  statistics  showing  the  degree  of  danger 
to  the  public  safety  are  at  hand;  for  on  page- 
7S  of  tnis  report  it  appears  that  there  were 
transported  in  the  year  eding  June  S0» 
1901,  on  all  the  street  railrtnds  ui  the  stat^ 
the  great  number  of  58,924,846  passengers,, 
and  that,  in  so  doing  (p.  77),  12  persons 
were  killed  from  all  causes,  and  204  were 
injured  more  or  less  seriously, — these  fig- 
ures including  employees,  passengers,  and 
the  general  public.  Of  those  killra  oalr  7» 
and  of  those  injured  only  147,  were  kilted  or 
injured,  respectively,  collision  or  while 
crossing  tracks;  other  deaths  and  injuries 
being  caused  by  leaving  or  boarding  the  cars 
while  in  motion,  derailments,  and  other 
causes,  or  a  total  of  164  persons  in  all.  It 
is  impossible  to  escape  the  conclusion  that 
the  greater  or  less  d^ree  of  injury  sustained 
by  147  persons  and  the  loss  of  7  lives,  withiU' 
the  period  of  one  year,  while  transporting 
58,024,846  passengers  on  the  316  miles  m 
track  in  this  stato  <p.  74)  by  the  nine  street 
railway  corporations,  constitutes  the  exact 
measure  of  danger  to  the  public  safety  for- 
one  year  which  arises  from  the  operaticm  of 
all  the  street  railway  oompiuiies  witltin  the- 
limits  of  Ihe  state. 

Second.  But  the  act  is  still  further  re- 
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stricted  in  its  application,  in  this:  that  it 
does  not  include  all  conductors  and  motor- 
men  generally,  but  applies  to  and  includes 
only  thoee  who  are  empl^Ted  in  operating 
street  railways.  But  there  are  others  ol 
these  claBBee  in  the  state  who  are  not  em- 
ployed in  operating  street  railways.  In  a 
recent  hearing  before  the  undersigned,  it  ap- 
peared from  the  testimony  that  the  Provi- 
dence, Warren,  &  Bristol  lUiilroad  is  now  op- 
erated by  the  New  York,  New  Haven,  & 
Hartford  Railroad  Company,  a  steam  rail- 
road company,  by  means  of  electricity  sup- 
plied by  the  overhead  trolley  system,  and  it 
employs  in  its  operation  conductors  and  mo- 
tormen  whose  duties  are  similar  to  the  du- 
ties of  the  conductors  and  motormen  en- 
gaged in  operating  street  railways.  But 
their  cars  run  over  their  own  roadbed,  and 
not  through  the  streets  in  the  towns  through 
which  they  pass;  neither  is  the  rate  of  s|>Md 
of  their  cars  subject  to  local  regulation; 
that  88  trains  are  operated  on  that  road  in  a 
day  of  eighteen  hours,  carrying  on  an  aver- 
age  about  8,000  passengers  per  day,  or  at  the 
rate  of  nearly  3,000,000  per  annum, — the 
number  carried  on  Jiily  4,  1901,  being  67,- 
000,  and  on  Labor  Day,  1901,  over  65,000. 
But  this  act  does  not  apply  to  conductors  or 
motormen  or  protect  the  passengers,  on  that 
road.  And,  while  the  danger  of  collision  is 
less  than  on  a  street  railway,  the  high  and 
unlimited  rate  of  speed  which  is  maintained 
and  the  dangers  and  consequences  thereof 
are  far  greater.  So  that  it  is  not  amiss  to 
inquire  the  reason  for  neglecting  to  extend 
these  provisions  for  the  health  ctf  employees 
and  the  safety  of  passengers  to  this  road 
also. 

It  is  also  a  matter  of  common  and  cmieral 
knowledge  and  public  record,  to  which  it 
does  not  seem  improper  to  refer,  that  tlie 
Bristol  Branch  of  the  Rhode  Island  Suburb- 
an Railroad  Company  operates  a  parallel 
electric  street  railway  from  a  point  a  few 
rods  distant  from  the  latter  road  in  Provi- 
dence, through  the  highways  in  the  towns 
of  £a8t  Providence,  Barrington,  and  War- 
ren, to  a  point  a  few  rods  distant  at  its 
Bristol  terminus,  and  this  road  is  undoubt- 
edly within  the  provisions  of  this  act.  But 
it  is  also  a  matter  of  common  and  general 
knowledge  and  of  public  record  that  the 
same  Rhode  Island  Suburban  Railroad  Com- 
pany has  recently  extended  its  operations  by 
the  electric  trolley  aystem  upon  the  tradks 
and  roadbed  of  the  former  Warwick  &  Oak- 
land Beach  Railroad  Company,  and  is  un- 
doubtedly not  a  street  rauway  as  to  such 
branch,  and  its  motormen  and  conductors 
and  the  public  generally  are  not  in  the  least 
affected  by  the  act  under  consideration. 
Thus  this  anomaly  is  presented:  that  the 
same  corporation  is  liable  to  the  penalties 
prescribed  in  this  act  if  it  "exacts"  more 
than  ten  hours'  daily  service  on  its  road  in 
the  town  of  Bristol,  but  is  not  so  liable  on 
its  road  in  the  town  of  Warwick.  Substan- 
tially similar  conditions  exist  on  the  Sea 
View  Railroad,  running  to  Narrasansett 
Pier,  which  is  sjso  operaled  by  electricity  in 
the  same  manner,  and  employs  conductors 
«1  L.  R.  A. 


'  and  motormoi,  but  operates  its  cars  on  ita 
own  roadbed,  and  not  upon  the  public  high- 
way, except  at  occasional  intervals  and  for 
very  short  distances,  and  which,  according 
to  ike  same  report  ( p.  90 ) ,  transported  43Zr 
315  passengers  in  1901. 

Having  thus  described  the  existing  condi- 
tions attendant  upon  the  operation  of  the 
act,  we  are  now  better  prepared  to  consider 
the  language  of  the  act  itself. 

And  nere  another  exception  appears,  for 
the  act  does  not  incli^de  in  its  provisions 
even  all  those  conductors  and  motormen  who 
are  engaged  in  operating  street  railwaysj 
since,  by  the  express  proviso  to  §  I,  "nothing 
herein  contained  shall  affect  existing  cop- 
tracts."  That  is  to  say,  if  a  motorman  or 
conductor  in  the  employ  of  a  street  railway 
company  had  a  "written  contract"  with  the 
company  on  June  1,  1902,  for  a  greater  num- 
ber of  hours  of  labor  than  ten  per  day,  it 
still  lawful  for  the  company  to  ^'ezact"  more 
than  ten  hours'  labor  per  day  from  such  per> 
sons;  while  in  the  case  of  a  conductor  or 
motorman  operating  on  the  same  route,  and 
it  may  be  on  the  same  car,  but  then  having 
only  an  oral  contract  with  the  company, 
though  made  ou  the  same  day  and  calling 
for  the  same  length  of  service,  and  made 
upon  the  same  consideration,  the  company  in 
liable  to  a  fine  of  $600. 

This  act  was  passed  on  April  4,  1902,  and 
it  is,  of  course,  not  known  to  us  how  many 
"written  contracts"  with  emplc^ees  were 
thereafter  made  or  were  in  existence  on 
June  1,  1902,  and  it  is,  therefore,  not  within 
our  knowledge  how  many  of  these  classes  of 
employees  who  were  originally  required  tO' 
operate  the  846  cars  aforesaid  are  still  ex- 
empt from  its  operation.  But  to  exempt 
from  the  operation  of  the  act  solely  because 
of  having  a  written  contract  with  the  cor- 

f)oration  is  wholly  indefensible,  and  is  pure- 
y  an  arbitrary  daasiilcation,  for  no  reason 
germane  to  the  public  safety  or  the  health 
of  the  employees ;  for  nothing  is  more  clearly 
settled  than  that  a  valid  exercise  of  the  po- 
lice power  is  not  subject  to  the  constitu- 
tional provision  prohibiting  legislation 
which  impairs  the  obligation  of  contracts, 
since  all  contracts  are  made,  as  all  property 
is  held,  subject  to  the  paramount  require- 
ments of  the  police  power  of  the  state.  The 
Supreme  Court  of  the  United  States  in  Jfeio 
Orleans  Gaslight  Co.  v.  Louisiana  Light 
H.  P.  £  Mfg.  Co.  115  U.  S.  672,  29  L.  ed. 
516,  6  Sup.  Ct.  Rep.  264,  says:  "The  con- 
stitutional prohibition  upon  state  laws  im- 
pairing the  obligation  of  contracts  does  not 
restri^  the  power  of  the  state  to  protect  the 

rrublic  healthy  the  public  morals,  or  the  pub- 
ic safety,  as  the  one  or  the  other  may  be 
involved  in  the  execution  of  such  contracts." 
So  that  the  question  here  presented  is  not  as 
to  the  scope  of  the  police  power  in  general,, 
but  is  limited  to  an  inquiry,  in  the  first 
place,  as  to  whether  existing  conditions  uft 
such  as  to  justify  its  exercise  at  all  because 
of  some  sufficient  dan^r  to  the  public  safe* 
ty ;  and,  if  that  be  so,  in  the  next  place  to  am 
inquiry  whether  it  can  be  exercised  in  man- 
ner and  form  as  expressed  in  tbe^provisioos 
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of  the  penal  itatnte  before  ua;  or.  In  other 
words,  is  the  act  inteaded  to  protect  the 
public  safety,  and,  then,  do  Iti  proviBions  ac- 
complish that  intent?  UDless  both  these  in- 
quii'iefl  can  be  answered  in  the  affirmative, 
tne  act  fails  of  justification;  for  even  if  the 
danger  to  the  public  safety  is  shown  to  be  a 
real  and  aubstaotial  dancer,  nevertheless,  if 
the  means  adopted  for  its  removal  do  not 
accomplish  its  removal,  the  public  safety 
•till  remains  impaired,  society  is  not  pro- 
tected, and  the  real  and  effective  pover  of 
'  the  police  power  has'iiot  been  effectively  ap- 
plied. But  in  what  manner  is  the  public 
nifety  preserved  or  the  health  of  the  em- 
ployees protected  by  these  exceptions  to  the 

tirovisions  of  the  actT  Or  will  it  be  serious- 
y  contended  that  the  obligation  of  the  oral 
contract  is  not  protected  by  the  Constitu- 
tion, while  the  obligation  ox  a  written  con- 
tract is  so  protected? 

Third.  But  these  are  not  the  only  excep- 
tions, since  the  act  is  periodically  suspended 
in  its  application  to  even  those  motormen 
and  conductors  who  have  not  been  exempted 
from  its  terms  by  the  exceptions  already 
considered;  for,  in  addition  to  cases  of  un- 
expected contingency  which  need  not  be 
further  mentioned,  it  is  provided  "that  on 
legal  holidays  .  .  •  extra  labor  may  be 
performed  for  extra  compensation."  Sec- 
tion 3lS  of  chapter  809  of  the  Public  Laws 
prescribes  the  legal  holidays  in  this  state, 
and  includes,  together  with  eight  other  days, 
"the  ilrst  day  of  every  week,  commonly 
called  Sunday,"  of  which,  of  course,  there 
are  fifty-two  in  the  year,  thus  leaving  the 
act  operative  as  to  those  motorm^  and  con- 
ductors on  only  three  hundred  and  flve-da^s 
out  of  three  hundred  and  sixty-five  days  in 
the  year.  With  the  religious  and  moral  is- 
sues involved  in  thus  authorizing  unlimited 
exactions  of  service  to  be  made  on  that  day 
we  are  not  now  concerned,  for  the  legal  ques- 
tion would  be  the  same  if  the  law  were 
periodically  inoperative  by  arbitrary  enact- 
ment for  one  sixth  of  the  total  number  of 
weekdays  in  the  year.  But  it  is  needless  to 
eay  that  neither  the  public  safety  nor  the 
health  of  the  employee  is  conserved  thereby. 
And  this  is  especially  true  when  it  is  con- 
sidered that  the  very  days  when  the  law 
docs  not  apply  are  precisely  those  days  when 
the  largest  crowds  are  upon  the  cars  and 
upon  the  streets,  and  when  the  dangers  of 
transportation  and  collision  are  at  the  max- 
imum. 

In  Atchison,  T.  d  8.  F.  R.  Co.  v.  Mat- 
tkcKa,  in  U.  S.  96,  43  L.  ed.  009,  19  Sup. 
Ct.  Rep.  609,  the  Supreme  Court  of  the 
Vnited  States  thus  defines  the  limits  of  the 
police  power:  "It  is  also  a  maxim  of  con- 
stitutional law  that  a  legislature  is  pre- 
sumed to  have  acted  within  constitutional 
limits,  upon  full  knowledge  of  tlie  facts,  and 
"n'ith  the  purpose  of  promoting  the  interests 
of  the  people  as  a  whole,  and  courts  will  not 
lightly  hold  that  an  act  duly  passed  b7  the 
legislature  was  one  in  the  enactment  of 
which  it  has  transcended  its  power.  On  the 
other  hand,  it  is  also  true  that  the  equal 
protection  guaranteed  by  the  Constitution 
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forbids  the  legislature  to  select  a  person, 
natural  or  artificial,  and  impose  upon  him 
or  it  burdens  and  liabilities  which  are  not 
cast  upon  Others  similarly  situated.  .  .  . 
Neither  can  it  make  a  classification  of  in- 
dividuals or  corporations  which  Is  purely  ar- 
bitrary, and  impose  upon  such  class  special 
I  burdens  and  liabilities.  Even  when  the  se- 
I  lection  is  not  obviously  unreasonable  and  ar- 
bitrary, if- the  discrimination  is  based  upon 
matters  which  have  no  relation  to  the 
ject  sought  to  be  acoomplished,  the  same  etm- 
clusion  of  Unconstitutionality  is  afflnned." 

Says  Mr.  Justice  Field  in  Butcher^  Union 
a.  H.  d  L.  8.  L.  Co.  V.  Crescent  City  L.  8. 
L.  d  8.  H.  Co.  ill  U.  S.  767,  28  L.  ed.  685, 
4  Sup.  Ct.  Rep.  661,  citing  with  approval 
Adam  Smith's  Wealth  of  Nations,  book  1, 
chap.  10:  "It  has  been  well  said  that  the 
property  which  every  man  has  in  his  own 
labor,  as  it  is  the  orif^nal  foundation  of  all 
other  property,  so  It  is  the  most  sacred  and 
inviolable.  The  patrimony  of  the  poor  man 
lies  in  the  strength  and  dexterity  of  his  own 
hands,  and  to  hinder  his  employing  this 
strength  and  dexterity  in  what  manner  he 
thinks  proper,  without  injury  to  his  neigh- 
bor, is  a  plain  violation  of  this  most  sacred 
property.  It  is  a  manifest  encroachment 
upon  the  just  liberty  both  of  the  workman 
and  of  those  who  might  be  disposed  to  em- 
ploy him.  As  it  hinders  one  from  working 
at  what  he  thinks  proper,  so  it  hinders  the 
others  from  employing  whom  they  think 
proper.' " 

Under  the  provisions  of  this  act  certain 
motormen  and  conductors,  by  virtue  of  the 
"written  contracts"  in  existence  on  June  1, 
1002,  are  peimitted  to  contract  without  re- 
striction for  such  hours  of  labor  as  they 
may  see  fit,  while  all  others  in  the  same 
claas  have  unlimited  freedom  of  contract  in 
this  behalf  on  only  sixty  days  in  the  year, 
and  are  restricted  for  the  remaining  three 
hundred  and  five  days  in  the  year. 

In  Carr  v.  Broicn,  20  R.  I.  215,  38  L.  R. 
A.  294,  38  Atl.  9,  the  court  decided  that  a 
certain   statute  operated  to  deprive  the 
plaintiff  of  property  "contrary  to  the  law  of 
the  land,  or,  as  it  is  ordinarily  said,  with- 
out due  process  of  law,  and  hence  is  in  vio- 
lation of  article  1,  {  10,  of  the  Constitution 
of  this  state,  and  also  of  article  14  of  the 
Amendments  to  the   Constitution   of  the 
United   States."    In   Mitchelt  v.  Peopi*"* 
Sav.  Bank.  20  R.  I.  507,  40  Atl.  606,  the 
court  construed  the  provisions  of  article  1, 
§  10,  of  the  Constitution  of  this  state,  aa  fid- 
ton's:    "That  which  the  conatitutiooal  pro- 
i  vision  is  intended  to  perpetuate  is  the  sub- 
:  stance  of  the  individual  right  of  property;" 
i  and  to  my  mind  this  constitutional  guaranty 
'  is  directly  broken  by  the  act  under  consid- 
'.  eration;  and  see  State  v.  Datton,  22  R.  L 
79,  48  L.  R.  A.  776,  46  Atl.  234. 

Fourth.  But  the  act  not  only  restricts 
the  hours  of  labor  to  ten  in  a  day  of  twenty- 
I  four  hours,  but  it  requires  that  those  ten 
hours  of  labor  shall  oe  performed  within 
twelve  consecutive  hours.  In  the  ease  of 
I  those  cars  which  are  operated  at  night,  a 
motonnan  or  conductor  who  begins  bis  ten 
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hour?  of  labor  at  6  p.  k.  must  therefore 
work  all  night  until  at  the  earliest  4  a.  m.,  or 
at  the  latest  until  6  a.  m.  In  what  way  can 
it  be  said  that  the  health  of  the  employee  is 
preserved  by  such  a  requirement,  as  against 
a  schedule  permitting  uie  same  employee  to 
work  for  five  hours  from  6  P.  ic  to  11  P.  li., 
and  then  resuming  at  8  a.  u.,  and  working 
the  remaining  five  hours  until  1  P.  u.,  thus 
affording  nine  hours  for  sleep  and  morning 
meal,  and  ending  in  time  for  the  midday 
mealT  Or  is  the  public  safety  in  any  wise 
conserved  by  thus  requiring  a  motorman  to 
be  on  what  is  practically  continuous  duty 
throughout  the  darkness  of  every  night  with- 
out iqiportunity  for  enjoyment  of  the  nut- 
nral  hours  for  rest  and  sleep?  But  to  "ex- 
act" of  the  motorman  under  this  act  the  lat- 
ter schedule  is  made  a  penal  offense,  and  is 
punishable  imder  the  act  in  precisely  the 
same  manner  as  it  is  punishable  to  "exact" 
more  than  a  total  of  ten  hours'  labor  in  a 
day  of  twenty-four  hours,  to  wit,  by  a  fine 
of  from  $iOO  to  $500.  If  it  be  urged  that 
the  latter  schedule  does  not  provide  for  the 
operation  of  the  car  during  the  whole  night, 
as  is  provided  in  the  former  schedule,  it 
may  be  replied  that  the  maximum  car  serv- 
ice possible  is  continuous  operation  day  and 
night  for  twenty-four  hours;  tliat,  under  a 
requirement  limiting  the  hours  of  labor  of 
any  one  employee  to  ten  hours  within  such 
twenty-four,  three  reliefs  or  changes  of  em- 
ployees are  obviously  required.  After  de- 
ducting the  ten  hours  during  which  the  first 
motorman  was  employed,  this  leaves  the 
fourteen  hours  remaining  from  II  p.  m.  to  S 
A.  U.  and  from  1  P.  U.  to  6  p.  u.  to  be  di- 
vided between  the  two  who  succeed  him, 
either  seven  hours  to  each,  or  in  any  other 
manner  not  exceeding  ten  hours  in  all  to 
either  one,  in  such  manner  as  must  neces- 
sarily afford  opportunity  for  rest  and  ^eep 
at  night  to  both,  and  without  detriment  to 
their  health  or  to  the  public  safety.  But  if 
the  motorman  who  has  this  opportunity  for 
sleep  until  11  p.  u,  when  he  comes  on  duty, 
should  work  for  ten  hours,  he  would  work 
nine  of  those  hours  until  8  a.  u.,  when  the 
first  motorman  returns,  and  his  tenth  hour 
would  be  after  I  p.  u.,  when  the  first  motor-' 
man  ceases.  But  since  the  second  motorman 
began  labor  at  II  p.  H.  the  night  before,  bis 
ten  hours  of  labor  would  not  have  been  "ex- 
acted" within  twelve  consecutive  hours,  and 
the  penalty  of  a  fine  of  from  $100  to  $jOO 
imposed  in  the  act  is  a  second  time  incurred. 
This  would  seem  incredible  if  it  were  not  lit- 
erally true.  To  my  mind  such  restrictions 
seem  wholly  arbitrary  and  unwarrantable  by 
any  considerations  affecting  the  public  safe- 
ty or  othenvise. 

To  restrict  the  ri^ht  to  labor  to  the  twelve 
hours  of  day  or  night  next  succeeding  the 
commencement  of  such  labor  is,  in  effect,  to 

Srescribe  arbitrarily  by  law  the  hours  of  the 
ay  or  night  in  which  a  man  may  work  and 
those  in  which  he  may  not  do  the  same 
work.  Under  this  act  he  can  only  contract 
for  ten  hours'  labor  in  twenty-four,  and  he 
is  thus  restricted  and  deprived  of  the  right 
to  labor  on  any  day.  if  he  will,  for  fourteen 
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houra  of  the  twenty-four,  or  for  more  than 
half  of  his  whole  lifetime.  But  this  last  re- 
striction makes  it  a  penal  offense  if,  having 
entered  upon  his  ten  hours  of  labor,  he  rests 
for  more  than  two  hours  before  he  is  re- 
quired to  complete  his  day's  work. 

Again,  the  same  hours  of  d^  or  niriit  are 
not  pr^ribed  for  all;  nor  does  thu  stat* 
utory  work  period  necessarily  recur  daiW 
on  the  same  hours  for  the  same  man.  To 
apply  the  test  to  the  motorman  above  sup- 
posed this  act  prohibits  the  first,  who  begins 
labor  at  0  p.  u.,  from  making  a  contract  to 
labor  after  6  a.  u.,  and  literally  deprives 
him  of  the  right  to  labor  at  his  catling  by 
day,  and  restricts  his  right  to  labor  to  t)ie 
hours  of  the  night;  while  his  successor,  who 
does  not  begin  labor  until  11  p.  m.,  cannot 
labor  after  11  a.  m.,  and  must  labor  partly 
by  day  and  partly  by  night.  Thus,  under 
this  act,  it  is  dear  that  no  valid  contract 
can  be  made  for  even  ten  hours'  daily  labor, 
unless  those  ten  hours  are  to  fall  within  the 
period  of  twelve  consecutive  hours. 

To  impose  restrictions  such  as  these  is 
clearly  a  deprivation  both  of  liberty  and  of 
property,  within  the  provisions  of  article  I, 
§  lU,  of  the  Constitution. 

Fifth.  But  in  the  event  that  tabor  for  the 
period  supposed  has  been  ''exacted"  of  the 
street  railway  motorman  in  question,  he  not 
having  a  "written  contract"  with  the  com- 
pany on  June  1,  and  the  tabor  is  "ex- 
acted" on  some  day  on  which  the  law  is  in 
force,  and  not  on  Sunday  or  any  other 
holiday,  what  is  the  penalty  therefor '  pro- 
vided by  the  act,  and  on  whom  does  it  fall  T 

Unquestionably  this  is  a  penal  statute, 
and  as  such  it  must  be  construed  strictly. 
It  seeks  to  make  a  statutory  offense  out  of 
an  act  not  hitherto  unlawful  and  not  malum 
in  »e.  It  is  elementary  that  statutory  of- 
fenses are  not  to  be  enlarged  by  implication, 
and  that,  unless  the  terms  of  the  statute  spe- 
cifically include  the  exact  offense,  there  can 
be  no  violation  of  it. 

The  2d  clause  of  {  I  contains  the  only  pro- 
hibition to  be  found  in  the  act,  and  it  is  as 
follows:  "No  oQicer  or  agent  of  any  cor- 
poration operating  street  cars  of  whatever 
motive  jpower  shall,  on  any  day,  exact  from 
uny  of  its  employees  more  than  the  said  ten 
hours'  work  within  the  twenty-four  hours  of 
the  natural  dayi  and  within  twelve  consecu- 
tive hours.    Provided,"  etc. 

The  expression  "natural  day,"  which  is 
here  used,  is  defined  in  Bouvier's  Law  Diet., 
»ub  nom.,  to  be  "the  period  of  time  elapsing 
between  sunrise  to  sunset."  Though  the 
words  are  used  in  a  penal  statute,  if  it  he 
assumed  that  they  are  intended  to  mean  a 
period  of  twenty-four  consecutive  hours, 
whether  beginning  at  midnight,  as  in  the 
civil  day,  at  sunrise,  at  noon,  or  at  any 
other  time  (although  the  crime  of  burglary 
cannot  be  committed  in  the  hours  of  the 
"natural  day"  us  above  defined  by  the  au- 
thority cited),  then  the  officers  and  agents 
of  these  companies  are  forbidden  to  exact  la- 
bor contrary  to  the  provisions  of  the  statute. 
"Exacting"  labor,  and  "exacting"  lobor  only, 
is  that  which  is  prohibited.   But  what  is  it 
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to  "exact"  labor?  In  a  sense,  labor  cannot 
be  "exacted"  of  a  free  man.  It  at  least  and 
of  necessity  implies  a  denumd  and  a  compli- 
ance with  that  demand  in  some  way, 
whether  that  demand  be  made  lawfully  or 
unlawfully,  by  virtue  of  the  terms  of  an  ex- 
isting contract  or  by  superior  force.  But 
can  it  be  said  that  that  which  a  man  freely 
Tolunteers,  or,  it  may  be,  even  desires,  is,  in 
any  criminal  sense,  "exacted"  from  himf 
But,  without  further  consideration  of  this 
point,  it  may  be  assumed  that  there  has  been 
an  "exaction"  of  labor  in  any  manner  or  by 
any  act  which  the  statute  makes  an  exac- 
tion.   What,  then,  is  the  consequence  t 

The  only  penalty  therefor  Is  contained  in 
9  3,  which  is  as  follows:  "Any  street  rail- 
way corporation  violating  the  provisions  of 
the  preceding  sections  of  this  act  shall  be 
fined  not  less  than  $100  nor  more  than  $500, 
one  half  thereof  to  the  use  of  the  complain- 
ant and  the  other  half  to  the  use  of  the 
state."    Pub.  Laws,  chap.  1004. 

It  will  be  observed,  first,  that  there  is  no 
penalty  for  the  employee  who  works  longer 
than  the  specified  term;  and,  second,  that 
there  is  uo  penalty  imposed  upon  the  "of- 
ficer or  agent"  who  "exacts"  the  labor,  the 
statute  difTeiing  In  this  respect  very  ma- 
terially from  ihe  Massachusetts  statute 
(Rev.  Laws  1002,  chap.  106,  §  70)  on  which 
the  act  in  question  is  apparently  modeled 
in  part,  and  which  is  as  follows :  "Whoever 
violates  a  provision  of  this  chapter  for  which 
no  specific  penalty  is  provided,  shall  be  pun- 
ished by  a  fine  of  not  more  than  $100."  And 
the  Kew  Jersey  act  of  1887,  upon  the  same 
sutjiect,  from  which  other  parts  of  the  act 
under  consideration  are  evidently  drawn, 
provides,  in  S  2  thereof,  "that  it  shall  be  a 
misdemeanor  for  any  officer  or  agent  of  any 
such  corporation  to  exact,"  etc.  Laws  1887, 
p.  145,  chap.  112. 

Unquestionably,  under  either  of  these  acts, 
the  officer  or  agent  could  be  personally  pun- 
ished; but  in  this  act,  while  the  officer  or 
agent  is  prohibited,  there  is  no  penalty  pro- 
vided for  the  punishment  of  the  individual 
who  so  violates  the  act,  but  the  penalty  is 
visited  upon  the  corporation  only. 

If  it  t>e  replied  that  a  corporation  acts 
only  through  its  officera  and  agents,  and  that 
their  acts  are  the  acts  of  the  corporation,  it 
may  be  rejoined  that  such  is  the  case  only 
when  th^  are  clothed  with  corporate  power, 
and  are  acting  within  the  sphere  of  their  au- 
thority, and  not  otherwise,  and  that  they  are 
not  presumed  to  so  act  when  the  statute  pro- 
hibits such  act  to  be  done.  But  this  statute 
always  imposes  a  penalty  upon  the  corpora- 
tion, and  never  upon  the  individual  offender, 
whether  he  acts  by,  without,  or  against  the 
corporate  power  and  instruction.  And  this 
penalty  is  a  fine  which  is  to  be  paid  by  the 
(x>rporation,  and  which,  of  course,  deprives 
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the  stockholders  therein  of  their  property 
by  that  amount.  In  so  far  as  this  act  thus- 
nslts  a  penalty  upon  the  stockholders,  it  is 
unquestional^  in  contravention  of  article  1, 
i  10,  of  the  Constitution.  But  inasmuch  aa- 
no  fine  can,  in  any  event,  ever  be  imposed 
upon  the  agent  or  officer  who  violates  the 
provisions  of  the  act,  the  real  offender  al- 
ways goes  unpunished,  and  the  real  punish* 
ment  always  falls  on  the  stockholders,  even- 
when  the  act  has  been  violated  in  contravoi* 
tion  of  their  express  authority. 

To  the  constitutionality  of  such  legisla- 
tion I  cannot  assent,  whether  it  is  sought  to- 
be  justified  as  a  valid  exercise  of  the  potioe 
power  or  as  an  exercise  of  the  reserved  right 
to  alter  and  amend  the  charters  of  incor- 
poration of  the  several  companies  a&eted 
thereby. 

Section  2  of  the  act  provides  "that  it  ia 
the  true  intent  and  purpose  of  this  act  to- 

limit  the  usual  hours  of  labor  of  the  em- 
ployees of  street  railway  corporations,  as- 
aforesaid,  to  ten  hours'  actual  work  a  day> 
to  be  performed  within  a  period  of  twelve 
consecutive  hours,  as  aforesaid,  whether 
such  employees  be  employed  by  the  trip,  the- 
job,  the  hour,  the  day,  the  week,  or  any 
other  manner."    Pub.  Laws,  chap.  1004. 

If  Uie  hours  of  labor  in  any  lawful  call- 
ing may  be  thus  limited  by  law  to  ten  in 
each  day,  beyond  the  power  of  either  party 
to  increase,  if  not  to  diminish,  them,  it  fol- 
lows that  they  may  be  limited  to  ei^t  or 
to  twelve,  or  to  any  other  number  of  hours,, 
in  like  manner  and  with  like  effect;  thus- 
substituting  for  the  constitutional  right  of 
individual  liberty  of  contract  the  truuient 
and  fluctuating  wilt  of  a  l^slative  major- 
ity, which,  both  plutocrat  and  demagogu^ 
will  unceasingly  strive  to  control,  and 
against  which  the  individual  will  be  power- 
less to  defend. — alike  helpless,  whether  the- 
le^slative  spoliation  of  the  employer  or  th» 
inaustrial  servitude  of  the  empl<^ee  shall 
for  the  hour  prevail. 

And  if  the  foregoing  observations  shall 
seem  to  have  been  directed'  less  to  the  limits- 
of  the  Ic^slative  power  over  quasi  pubUe- 
corporations  than  to  the  limits  of  the  same 
power  over  the  citizen,  it  is  sufficient  to  re- 
ply that  the  latter  is  the  graver  and  higher 
question  by  as  much  as  the  man  is  above- 
the  dollar. 

For  the  reasons  above  set  forth,  I  am  of 
the  opinion  that  the  act  in  question  ia  on* 
constitutional  in  the  particulars  enumer^ 
ated,  and  is  wholly  void.  It  follows  from 
the  unconstitutionality  of  the  act,  and_  as  a 
necessary  conclusion,  that  a  street  railway 
conductor,  gripuian,  or  motorman  may  free- 
ly contract  for  such  hours  of  labor  wi.th  hia 
company  as  may  be  agreed  upon  between 
them.  JonK  Taogabo  BiJODQEtr. 
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J.  L.  HALL  et  al.,  Tnutees,  etc.. 

Fox  HENDERSON  et  al. 
{124  Ala.  MB.) 

K.  A  sale,  bT  u  oflleer  of  k  corporm- 
tlon,  of  atoek  therein,  nomlmmlly 
HMde  to  otber  oMeera,  but  In  reality 
made,  as  h*  knew,  to  the  corporation  Itaelf, 
and  paid  for,  as  he  knew,  oat  of  the  assets  of 
the  company,  1b  void  aa  against  Its  creditors, 
as  a  gift  to  him  of  the  company's  assets, 
whether  it  Is  Insolrent  or  not. 

&  It  will  bo  prerameA,  Im  ■vnort  of  a 
Jntenaotttf  when  questioned  In  another  pro- 
ceeding, that  the  ^trnments  sued  on  were 
negotiable,  U  that  fact  is  essential  to  the 
Judgment. 

Ji.  A  iudflcaaeat  In  teTor  of  a  reoalTer 
eaanot  be  attaelced  eollsterally  when 

it  is  not  void  oD  (ts  face,  on  the  ground  that 
he  had  been  discharged  as  receiver  before  the 
'  rendltitHi  of  the  judgment,  since.  If  he  had  no 
right  or  capacity  to  maintain  the  salt,  Hiat 
slioald  haTe  been  set  ap  In  def  mse. 


^oxm — M^ht  of  oorporatto*  to  parohase  lit 
0WH  tfiare*  of  ttoek. 

I.  /atrodttotorv,  621. 

II.  In  the  obflttnce  of  statutory  authorUy. 

a.  In  general,  621. 

bi  Taking  tharee  in  pavment  of  tndebteO- 
tiess  due  corporation,  629. 

III.  Btatutory  grant  of  pov>er,  630. 

IV.  Btotutea  forbidding  parchate,  631. 
T.  h^Mt  of  oreMtora. 

a.  In  general,  632. 

.b.  editors  who  are  entitled  to  proteo- 
iUm,  632. 

TI.  What  oonttitwtee  a  purohaee  leithtn  tnetm- 
lug  of  rule  forbidding  tame,  683. 

I.  /ntroductory. 

The  courts  of  this  country  are  divided  on  the 
•qoesUon  involved  in  this  note.  In  eome  of  the 
Jorlsdlctlone  they  hold  that  a  corporation,  un- 
less forbidden  by  statute,  may  purchase  its  own 
^ares  of  stock  without  an  express  or  Implied 
statutory  grant  of  power.  In  otber  states  the 
existence  of  sucb  power  is  denied.  The  English 
4iatiiorltlea  are  also  against  the  recognition  of 
such  a  corporate  power.  It  will  be  noted,  how- 
■ever,  that  both  sides  of  the  controversy  recog- 
nize the  existence  of  exceptions  to  their  partic- 
ular doctrine.  The  role  that  corporations  have 
this  power  Is  onlveraally  acc^ted  as  subject 
to  the  condition  that  the  transaction  must  be 
free  from  fraud,  and  not  prejudicial  to  the 
rights  of  stockholders  or  creditors.  On  the  other 
hand,  the  courts  which  deny  the  existence  of 
this  power  concede  the  validity  of  such  a  trans- 
action, where  it  is  made  In  good  faith  to  pre- 
vent the  loss  of  an  Indebtedness  due  the  cor- 
poration. 

The  existence  of  these  exceptions  to  the  gen- 
,«ral  rules  necessitates  a  somewhat  detailed 
presentation  of  the  facts  of  each  case,  for.  If 
these  exceptions  exist,  others  may  be  recognized 
"by  the  courts  whenever  a  suitable  case  arisen 

It  will  be  noted  that,  In  many  of  the  cases 
sustaining  this  corporate  power,  the  court, 
while  laying  down  a  broad,  comprehensive  rule. 
In  fact  shows  an  Intention  to  limit  its  applica- 
tion by  calling  attentlcm  to  the  particular  facts 
Involved  which  justify  the  appllcatlra. 

It  will  also  be  noted  tliat  the  discussion  1ms 
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4.  A  ooaiplalat  br  trosteea  la  Mot  <e- 
miiTi-able  for  failure  to  state  who  the  oes- 
iuis  que  truat  are,  or  that  they  have  author- 
ised the  suit  by  the  trustees  In  their  own 
names. 

6.  Trustees  are  entitled  to  brlnv  aults 
as  sucb  In  their  own  names,  without  join- 
ing or  naming  the  ocetuia  que  trust. 

0.  An  estoppel  as  to  liability  for  re- 
oelvluK  assets  of  a  corporation  cannot  be 
set  up  by  a  defendant  who  at  the  same  time 
denies  that  he  has  received  any  such  assets. 

7.  The  treasurer  of  a  corporation  can- 
not esfiape  the  probative  efleet  of  ea- 
trie*  la  boolca  which  It  im  his  dutr  to 
keept  ahowlng  that  a  sale  of  stodc  wlkldi 
he  claims  to  have  made  to  other  ofllcers  of 
the  company  was  In  fact  made  to  the  corpora- 
tion itself, — especially  where  he  was  acting 
for  the  company  In  the  acceptance  of  drafts 
which  were  paid  out  of  Its  assets,  and  the 
checks  which  he  received  for  bis  stock  were 
drawn  by  other  officers  of  the  corporation 
against  its  funds. 
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been  somewhat  confused  by  the  Act  that  Qie 
cases  which  only  pass  on  the  right  of  a  corpora- 
tion to  take  Its  shares  In  payment  of  a  debt, 
or  under  particular  statutory  authority,  have 
been  cited  In  support  of  the  broad  proposition 
that  the  general  right  to  parchase  exists.  As 
said  in  a  case  arising  In  Illinois, — a  state 
which  recognizes  the  existence  of  the  broad  cor- 
porate power  to  purchase, — each  case  must  de- 
pend upon,  and  be  determined  by.  Its  own  cir- 
cumstances.   Fraser  v.  Ritchie,  8  111.  App.  55S. 

The  fact  that  the  court.  In  passing  on  a  case 
of  limited  facts,  uses  broad  and  comprehensive 
language,  does  not  render  that  case  authority 
for  a  doctrine  broader  than  its  tects. 

The  tendency  of  the  courts  to  attempt  to 
enunciate  rules  broader  than  the  facts  of  the 
particular  cases  they  are  passing  upon  has  so 
manifested  Itself  In  the  cases  presented  here 
that  it  may  not  be  out  of  place  to  refer  to  the 
maxim  expounded  by  Chief  Justice  Harshall  In 
Cohen  V.  Virginia,  6  Wheat.  899,  G  L.  ed.  290: 
"It  Is  a  maxim  not  to  be  disregarded,  that  gen- 
eral expressions  in  every  opinion  are  to  be  tak- 
en In  connection  with  the  case  In  which  those 
expressions  are  used.  If  they  go  beyond  the 
case,  they  may  be  respected,  but  ought  not  to 
control  the  judgment  in  a  subsequent  suit  when 
the  very  point  Is  presented  for  decision.  The 
reason  of  this  maxim  Is  obvious.  The  question 
actually  before  the  court  Is  Investigated  with 
care,  and  considered  In  Its  full  extent  Other 
principles  which  may  serve  to  Illustrate  it  are 
considered  In  their  relation  to  the  case  decided, 
but  their  possible  bearing  on  all  other  eases  Is 
seldom  completely  tnvestlRated." 

Interpreted  In  the  llsht  of  this  maxim,  the 
language  of  the  court,  that  a  corporation  may 
purchase  Its  own  shares  of  stock,  means  noth- 
ing more  than  that,  under  the  particular  facts 
of  the  case  Involved,  It  may  do  so. 

II.  In  the  absence  of  statutory  amthoritp, 

a.  In  general. 

In  the  following  presentation  of  the  authori- 
ties the  cases  upholding  the  corporate  power 
are  first  presented,  and  are  followed  by  those 
of  the  contrary  holding : 

The  question  has  been  passed  upon  In  the 
United  States  Supreme  Court,  In  the  case  of 
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CROSS-APPEALS  from  a  decree  of  the 
Montgomery  City  Court  in  an  action 
brought  to  hold  defendant  Henderson  liable 
for  assets  of  the  Alabama  Terminal  &.  Im- 
provement Company  which  were  alleged  to 
liave  been  paid  to  him  for  stock  which  he 
held  in  the  corporation;  the  plaintiffs  ap- 
;pealing  from  so  much  of  the  decree  as  re- 
jected a  portion  of  their  claims,  and  defend- 
ant Henderson  appealing  from  bo  much  as 
held  him  liable  for  a  part  thereof.  Reversed 
on  plaintiffs'  appeal. 

The  bill  was  aied  by  J.  L.  Hall  and  L.  B. 
Farley  as  trustees,  against  Fox  Henderson, 
the  Alabama  Terminal  &  Improvement  Com- 
pany, and  the  Farl^  NaUonal  Bank,  and 
averred  that  the  improTement  company 
opened  an  account  with  the  bank  and  com- 
menced doing  business  until  it  was  indebted 
to  the  bauk  in  the  sum  of  $151,000,  failure 

JohBson  County  t.  Thayer,  94  U.  8.  631,  24  L. 
ed.  133,  which  was  an  action  on  raflroad-ald 
bonds  issued  by  the  coanty  In  exchange  for  cap- 
ital stock  of  a  railroad  company.  The  court 
there  held  that  an  agreement  made  by  the 
county,  that  It  would  sell  and  deliver  to  the 
railroad  company  Its  Interest  In  the  latter'a 
capital  stuck.  In  consideration  of  the  comple- 
tion of  the  road  at  an  earlier  time  than  that 
reqnlraS  In  the  original  proposition,  was  valid. 
The  court  said  that,  unless  prohibited  by  law, 
a  corporation  may  become  a  holder  of  a  portion 
of  Its  own  shares,  and  cited  City  Bank  v.  Bruce, 
17  N.  Y.  507.  infra.  III.,  which  case  only  In- 
volved the  right  of  a  corporation  to  take  Its 
shares  In  payment  of  a  debt, 

it  will  be  noted  that  the  purchase  in  the 
Johnson  County  Case  did  not  work  a  depletion 
of  the  capital  of  the  company,  as  no  part  of  It 
was  expended  In  purchasing  the  shares. 

In  Chicago,  I*,  &  S.  W.  B.  Co.  v.  Marseilles, 
84  111.  145,  Affirmed  on  Rehearing  In  84  III. 
645,  It  waa  held  that  a  railroad  corporatton 
mlgbt  purchase  Its  own  shares  of  stock  If  the 
transaction  did  not  operate  to  the  injury  of 
creditors,  or  defeat  the  end  for  which  the  body 
was  created,  and  was  without  fraudulent  pur- 
pose, and  did  not  promote  the  Interests  of  a 
portion  of  the  stockholders  aS  against  othera 
In  that  case,  after  the  defendant,  a  municipal 
corporation,  had  subscribed  and  paid  for  a  por- 
tion of  the  plalntllTs  stock,  the  latter  entered 
Into  a  contract  whereby  It  agreed  to  purchase 
back  the  stock  In  case  of  Its  failure  to  complete 
a  portion  of  Its  road  within  a  specified  time. 

In  Fraser  v.  Ritchie,  8  111.  App.  554,  It  was 
held  that  the  porchase  of  stock  Involved  was 
not  subject  to  attack  by  the  complainant  cred- 
Itora  The  stock  of  the  corporation  was  about 
$270,000,  and  was  owned  mostly  by  Its  presi- 
dent ;  the  portion  purchased  by  the  company 
was  of  the  par  value  of  $17,500,  and  was  paid 
for  by  It  with  personal  property.  The  purchase 
was  made  In  good  faith,  at  a  time  when  the 
company  was  solvent  and  bad  assets  sufficient 
to  pay  all  Its  liabilities,  leaving  a  large  sarplos. 
It  was  not  tor  the  purpose  of  winding  up  the 
company,  and  no  winding  up  waa  contemplated 
until  at  least  a  year  after  the  purchase  of  the 
stock  during  which  time  the  company  continued 
doing  a  prosperouB  business.  The  court  said 
that  a  corporation  haa  power  to  purchase  Its 
own  stock,  except  where  the  drcumBtances  are 
such  SB  to  show  that  the  purchase  Is  fraudu- 
lent In  fact,  or  that  the  corporation  Is  In- 
solvent, or  in  proceea  or  contemplation  of  dis- 
solution at  the  time  of  the  purchase. 

The  rule  In  Wisconsin,  as  laid  down  In  Mar- 
vin V.  Anderson.  Ill  Wis.  387,  87  N.  W.  226, 
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to  pay  which  caused  the  bank  to  suapenjt. 
H.  M.  Hall  was  appointed  receiver  of  the 
bank,  and  took  possession  of  its  assets,  and 
instituted  a  Buit  ogainHt  the  improvement 
company  to  recover  the  indebtedness,  which 
resulted  in  a  judgment.  Execution  was  is- 
sued and  returned  no  property  found.  On 
February  15,  1892,  the  bank  was  restored  to 
possession,  and  authorized  to  resume  busi- 
ness. It  assigned  to  complainants  the  debt 
of  the  improvement  company.  Defendant 
Henderson  subscribed  for  $30,000  worth  of 
the  stock  of  the  improvement  company,  giv- 
ing his  note  therefor,  conditioned  upon  the 
completion  of  a  certain  portion  of  tne  Ala- 
bama Midland  Railroad,  which  condition 
was  complied  with.  The  bill  averred  that  he 
claimed  that,  after  paviM  for  the  stock,  he 
had  transferred  it  to  J.  W.  Woolfolk  and  A. 
C.  Saportas,  who  were  respectively  president 

Is  that  solvent  corporations  having  power  to 
purchase  and  sell  property  may  purchase  share* 
of  stock  yrhen  not  prohibited  by  constltuttonat 
or  statutory  provision.  In  that  case  the  cor- 
poration purchased  five  shares  of  Its  capital 
stock  of  the  par  value  of  tlOO  each,  of  a  stock- 
holder who  desired  to  retire  at  a  time  when  It 
was  solvent  (though  It  became  Inaolvent  two 
years  later),  and  conveyed  to  blm  property  to 
the  valne  of  about  $1,020,  and  $220  In  cash, 
the  stockholder  transferring  bis  stock,  and  sat- 
lafylng  a  claim  which  he  held  against  the  cor- 
poration for  labor  and  services  amounting  to 
$800.  The  court,  without  discussing  the  ques- 
tion, stated  that  It  had  several  times  passed 
upon  It,  and  cited  Shoemaker  v.  Washburn 
Lumber  Co.  97  Wla  585,  73  N.  W.  833,  and 
Calteaux  v.  Mueller,  102  Wis.  fi25,  78  N.  W. 
1082.  The  decision  In  this  case  was,  undoubt- 
edly. Influenced  by  the  broad  scope  of  the  pow- 
ers given  corporations  In  that  atate,  as  will  be 
seen  by  a  reference  to  the  two  cases  which  the 
court  cltsa 

In  the  Rhoemaker  Case,  the  only  one  of  the 

two  In  which  the  question  was  actually  In- 
volved, a  dictum  will  be  found  that.  In  the 
absence  of  any  statute  to  the  contrary,  a  cor> 
poratlon  may  purchase  shares  of  stock.  The 
decision  was  actually  baaed  upon  the  statutes 
of  Wisconsin.  The  statute  authorised  the  cor- 
poration to  amend  Its  articles  of  organisation 
so  aa  to  Increase  or  diminish  Its  capital  stock; 
and  the  court  said  that,  while  It  did  not  appear 
that  In  purchasing  the  shares  Involved  the  cor- 
poration diminished  Ita  capital  atock  In  the  par- 
ticular manner  prescribed  by  the  statute,  yet 
Its  authority  to  do  so  existed.  The  court 
further  stated  that  the  corporation  was  ex- 
pressly authorized  by  statute  to  purchase  and 
sell  at  pleasure  such  property  of  whatever  kind 
as  should  be  necessary  tor  Its  business  or  pur- 
poses, but  that  It  should  not  take  or  hold  sto^A 
In  any  other  corporation. 

Thla  decision  Is  also  colored  by  another  fact, 
that  the  action  did  not  directly  involve  the  con- 
tract of  purchase  of  the  aharea,  hut  waa  an  ac- 
tion by  subsequent  creditors  against  the  officer 
for  wrongfully  disposing  of  corporate  assets  In 
making  such  purchase ;  and  the  court  said  that 
the  action  was  not  on  contract,  but  In  tort; 
that  the  purchase  was  made  In  good  faith, 
and  that,  upon  the  facta  found  and  stated. 
It  waa  conatralned  to  bold  that  the  of- 
flcera  were  not  liable  to  the  plalntlfP  for 
any  wrongful  diversion  of  the  corporate 
assets.  So  that,  all  It  can  be  aald  that 
this  case  holds  Is  that  the  officers  of  a  solvent 
corporation  are  not  liable  In  an  action  of  tort 
to  subsequent  creditors  for  a  wrongful  dlspo> 
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and  director  of  the  improvement  company. 
Defendant  was  himnelf  a  director  and  trea8< 
urer  of  the  company,  and  knew  that  Wool- 
folk,  at  the  time  of  the  transfer,  was  largely 
indebted  upon  his  own  stock  subscription, 
and  that  he  was  at  tbe  time  buying  up  large 
amounts  of  stock  with  assets  of  the  company 
without  authority.  That  Woolfolk  proposed 
to  Henderson  that  he  could  get  rid  of  hia 
stock  and  supply  the  company  with  needed 
cash  by  paying  his  stock  subacription,  which 
Woolfolk  should  repurchase  with  assets  of 
tbe  company,  conaistinj;,  principally,  of 
bonds  of  the  Alabama  llilidland  Railroad,  at 
86  cents  on  the  dollar.  That  this  proposi- 
tion was  complied  with  by  the  turning  over 
of  the  stock  and  the  giving  of  notes  there- 
for by  Woolfolk  and  Saportas,  which  were 
paid  out  of  assets  of  the  company  to  the 
amount  of  $25,000.    It  was  further  averred 

sltlon  of  corporate  assets  In  porebaslng  for  Ga 
corporation  shares  of  its  stock. 

In  tbe  Calteaux  Case  cited  fn  the  Marvin 
Case,  111  Wis.  3H7,  87  N.  W.  226,  tbe  question 
was  not  actually  Involved,  as  tbe  court  held  the 
contract  of  purchase  Invalid,  on  the  ground 
that  It  should  have  been  nude  by  the  board  of 
directors,  and  not  bj  tbe  raanaslng  officers  who 
made  it,  tboogh  the  court  uld  that  tbe  gues- 
tloD,  whether  the  corporation  could  purchase 
Its  Bbares  of  stock  when  not  concluded  by  Its 
charter,  was  decided  In  tbe  affirmative  In  the 
Btaounaker  Case. 

lo  New  England  Trait  Co.  t.  Abbott,  162 
Uasa  148,  27  L.  R.  A.  271,  88  N.  B.  4S2.  ft 
was  held  that  a  corporation  might  make  a 
valid  agreement  with  purcbasers  of  Its  shares 
to  repurchase  the  same  at  an  appraised  value, 
on  the  death  of  such  purchasers,  for  the  pur- 
pose of  reselling  them  to  persons  whom  it 
might  select ;  that  the  agreement  was  not 
against  public  policy;  and  that  a  corporation 
had  a  right  to  control  In  this  meaner  the  se- 
lectlod  of  Its  members.  The  court  pointed  out 
the  fact  that  the  shares  were  not  taken  Cor  the 
pnrpose  of  investment. 

Tbe  facta  referred  to  by  tbe  coart  limit  tbe 
scope  of  the  boldlng  to  the  proposition  that  a 
corporation  may  legally  purchase  shares  of  Its 
stock  whicb  are  about  to  pass  Into  the  hands 
of  a  new  holder,  for  tbe  pnrpose  of  again  sell- 
ing them  to  persons  whom  It  may  select,  and 
thereby  prevent  such  shares  from  passing  Into 
tbe  ownership  of  unfriendly  persons. 

In  Dupee  v.  Boston  Water  Power  Co.  114 
Mass.  37,  tbe  court  denied  tbe  application  of 
minority  stockholders  to  restrain  the  defendant 
water  company,  whose  business  could  no  longer 
be  properly  confined  to  the  nee  of  Its  water 
privileges,  which  privileges  had,  by  contract, 
been  extinguished,  and  whose  only  assets  con- 
sisted of  valuable  tracts  of  land,  from  selling 
at  public  auction  a  portion  of  such  lands  to  the 
highest  bidder,  and  accepting  part  of  the 
purchase  price,  shares  of  Its  capital  stoclt. 
coupled  with  an  agreement  on  the  part  of  the 
corporation  to  fill  up  and  grade  the  lands 
sold :  the  court  saying  that,  "fn  tbe  absence  of 
legislative  provision  to  the  contrary,  a  corpora- 
tion may  bold  and  sell  its  own  stock,  and  may 
receive  It  in  pledge  or  In  payment  tn  the  law- 
ful exercise  of  Ha  corporate  powers." 

It  will  be  noticed  that  the  real  purpose  of  the 
transaction  was  not  to  purchase  the  shares, 
but  to  sell  the  land,  which  was  no  longer  of 
nse  to  the  company,  and  all  that  tbe  court  held 
was  that  It  might  receive  some  of  Its  shares  of 
stock  In  payment.  The  court  dted  as  anOior* 
Ity  for  its  decisions  Leland  v.  Hayden, 
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that  defendant's  stock  was  not  fully  paid, 
but  that  a  credit  was  allowed  thereon,  to 
which  he  was  not  entitled.  The  bill  prayed 
that  the  amount  due  complainants  might  be 
ascertained,  and  that  defoidant  might  be  de- 
creed to  pny  all  sueh  sums  as  he  may  be  lia- 
ble for  on  his  stock  subscription,  and  for 
money  and  assets  of  the  company  improp- 
erly turned  over  to  him.  A  decree  sustain- 
ing demurrers  to  the  bill  was  reversed,  and 
the  case  remanded,  whereupon  the  bill  was 
amended  by  an  averment  relating  to  the 
transfer  and  assignment  by  the  Farley  Na- 
tional Bank  of  its  claim  against  the  com- 
pany, and  by  making  the  receiver  a  party 
complainant. 

Henderson,  in  bis  answer,  alleged  the  pay- 
ment of  his  subscription  to  the  fall  amount, 
and  that  he  sold  the  stock  which  was  fully 
paid,  to  Woolfolk  and  Saportas,  taking  in 

102  Mass.  642;  American  Railway-Frog  Co. 
V.  Haven,  101  Mass.  808,  3  Am.  Rep.  877; 
Nesmlth  v.  Waahlngton  Bank,  6  Pick.  324, 
325;  Coleman  v.  Columbia  Oil  Co.  61  I>a.  74; 
City  Bank  v.  Bruce,  17  N.  Y.  507;  Em  patle 
Holmes,  6  Cow.  426. 

An  examination  of  these  eases  will  show  tbe 
weakness  of  the  antliorlUes  on  which  tbe  court 
based  Its  decision : 

In  Leland  v.  Ilayden,  102  Mass.  642,  the 
question  Involved  was  whether  the  shares  of  Its 
own  stock,  purchased  by  a  railroad  corporation 
out  of  Its  accumulated  earnings,  constituted  In- 
come or  principal,  as  between  one  entitled  un- 
der a  will  to  tbe  Income  from  certain  of  the 
shares  of  stock  and  the  remainder-man  entitled 
to  the  principal ;  tbe  court.  In  speaking  of  tbe 
action  of  the  corporation  Id  Investing  Its  ac- 
cumulated earnlogB  In  Its  own  shares  of  stock, 
said  that  this  they  might  legally  do. 

The  most  that  this  case  can  be  considered  as 
passing  upon  Is  the  power  of  a  corporation  to 
invest  Its  surplus  earnings  In  Its  own  shares, 
which  Is  an  entirely  different  proposition  from 
the  right  to  purchase  aueb  shares  with  its  cap- 
ital. The  snrplna  earnings  belong  to  the  stock- 
holders, and  to  [Mrmlt  them  to  authorise  the 
corporation  to  Invest  such  earnings  Id  its  own 
shares.  Instead  of  distributing  them  In  divi- 
dends, Injures  no  one,  and  Is  not  snbject  to  the 
same  objections  that  apply  to  the  purehaaea 
made  wltb  the  capital  of  the  company. 

In  American  Rallway-Prog  Co.  v.  Haven,  101 
Mass.  308,  8  Am.  Rep.  877,  It  was  held  that  a 
corporation  could  not  vote  on  shares  of  Its 
stock  purchased  by  It ;  but  nothing  was  said  by 
the  court  relating  to  the  right  of  tbe  corpora- 
tion to  take  such  shares  of  stock,  either  tn  Its 
own  name,  or  through  the  Intervention  of  a 
trustee,  the  only  question  Involved  being 
whether  It  could  vote  such  stock. 

In  Nesmlth  v.  Washington  Bank,  6  Pick.  824, 
tbe  question  was  not  Involved  or  passed  upon. 

In  Coleman  v.  Columbia  Oil  Co.  fil  Fa.  77, 
the  court  held  that  tbe  complaining  stockholder 
had,  by  his  conduct,  affirmed  the  action  of  tbe 
corporation  defendant  in  purchasing  shares  of 
Its  own  stock ;  and  It  refused  to  pass  upon  the 
merits  of  tbe  case. 

In  both  City  Bank  v.  Bruce,  17  N.  T.  607, 
and  Bm  parte  Holmes,  6  Cow.  426,  infra,  II.  b. 
the  shares  of  stock  were  taken  to  save  a  debt 

It  will  thus  be  seen  that  In  only  one  of  the 
cases  cited  by  the  court  In  the  Dupee  Case  was 
the  question  of  tbe  corporate  power  Involved, 
and  in  that  It  was  only  collaterally  brought  In 
qaestlon,  and  then  related  solely  to  tbe  right 
to  purchase  shares  with  surplus  eamlnss. 

In  Hartrlds*  v.  Boekwell,  B.  M.  Charity 
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KymeDt  therefore  their  note,  for  which  he 
d  150  shares  of  stock  as  collateral  secur- 
ity; that  the  company  had  nothing  to  do  with 
the  transaction,  and  that  there  was  no  agree- 
ment to  pay  for  the  stock  out  of  the  com- 

O's  assets;  that  the  company  was  en- 
/  solvent,  that  he  did  not  consent  to  the 
•ale  of  the  stock  to  the  company,  and  that 
he  did  not  receive  any  money  or  other  thing 
of  value  from  the  company  in  payment  of 
it.  He  further  averred  that,  on  March  31, 
1891,  he,  \ipon  the  request  of  Woolfolk,  upon 
the  delivery  to  him  of  the  300  shares  of 
stock,  assigned  the  same  to  the  Farley  Na- 
tional Bank  as  collateral  security  for  the 
debt  on  which  this  action  was  founded,  and 
that  the  bank  retained  said  stock  up  to  and 
until  the  time  when  the  same  was  aelivered 
to  complainants  in  this  suit  as  trustees,  and 
that  complainants  as  such  trustees  now  have 

(OS.)  2Q0,  It  was  held  that,  where  the  capital 
■of  a  bank  cannot  be  nsefally  emplojed  In  louis. 
It  may  use  snob  capital  In  purchasing  shares  of 
Its  own  stock.  This  case  was  decided  before 
the  adoption  of  the  Penal  Code  of  1S33,  which 
■declared  such  a  purchase  to  be  a  misdemeanor. 

In  Roblsoo  r.  Beall,  26  Ga.  17,  infra.  III., 
the  court,  fn  reply  to  the  objection  that  a  banli 
«ou1d  not  purchase  Its  own  shares  of  stock, 
said :  "No  law  was  read  to  us  prohibiting 
banks  from  acquiring  title  In  their  own  stock. 
And  we  do  not  know  of  any  such  law."  The 
•court  evidently  assumed  that  the  absence  of 
such  prohibitory  law  was  suffldent  to  enable 
the  bank  to  make  such  a  purchase,  though  it 
■decided  the  cast;  on  the  ground  that  the  bank 
Involved  had  such  power  under  Us  charter. 

In  Fanners'  &  M.  Bank  v.  Champlaln  Transp. 
■Co.  18  Vt  ISl,  It  was  held  that  a  shareholder 
In  a  bank,  who  had  sold  bis  shares  of  stock  to 
the  bank,  ceased  to  be  a  stockholder,  and  was 
«  competent  witness  In  an  action  instituted  by 
ttie  bank ;  the  court  said  that  the  power  to 
porchase  and  bold  property  la  one  of  the  or- 
■Olnary  Incidents  of  the  corporation,  and  was 
expressly  given  this  corporation  by  Its  charter. 
It  evidently  assumed  that  the  power  to  por- 
■chase  property  was  suQlcIent  to  authorize  It  to 
purchase  Its  own  shares. 

In  State  ex  rel.  Page  v.  Smith,  48  Vt.  266. 
where  It  was  held  that  sbares  of  Its  own  stock 
purchased  by  a  corporation  were  not  necessarily 
thereby  extinguished,  and  that  the  company 
might  sell  the  same,  the  gaestlon  as  to  the  pow- 
er of  the  company  to  purchase  such  shares  was 
not  raised  or  discussed  by  the  court,  except 
where  It  said :  "For  certain  reasons  (we  have 
no  right  to  assume  that  such  reasons  were  In- 
adequate or  Improper) ,  the  corporation  pur- 
chased 2,350  shares  of  such  stock." 

In  Dock  V.  Schltchter  Jute  Cordage  Co.  167 
Pa.  870,  31  Atl.  006,  infra,  II.  b,  the  court,  In 
holding  that  a  corporation  might  take  sbares 
of  Its  own  stock  in  payment  of  an  Indebtedness, 
used  language  broader  than  the  facts  Involved, 
and  said  that  a  corporation  has  tbe  right  to  ac- 
4|ulre  stock  of  Its  own.  where  the  transaction  Is 
not  prohibited  by  Rtatute,  and  is  bona  fide. 

In  Fremont  Carriage  Mfg.  Co.  v.  Tbomsen 
(Neb.)  01  N.  W.  376,  It  was  held  that  a  con- 
tract wherein  one,  about  to  become  an  employee 
of  the  defendant  corporation,  agreed  to  pur- 
chase a  certain  number  of  shares  of  the  de- 
fendant's stock,  the  defendant  agreeing  to  re- 
purchase the  stock  If  at  any  time  the  defend- 
ant desired  to  discharge  the  plaintiff  and  ter- 
minate tbe  contract,  was  Talld,  and  the  de- 
fendant was  liable  In  damages  for  failure  to 
purchase  such  stock  upon  discharging  the 
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said  stock  in  their  possession  and  under 
their  control,  holdiuff  it  for  their  use  and 
benefit.  That  complainants,  with  full  knowl- 
ed^  of  the  facts  on  which  a  recovery  in  this 
suit  is  sought,  if  such  facts  exist,  have  never 
surrendered,  or  offered  to  surrender,  said 
stock  or  any  part  thereof,  but  retain  the 
same  and  claim  a  right  and  int^^t  therdn. 
Wherefore,  respondnit  avers  tiiat  said  com- 
plainants Bhould  not  recover  in  this  case  the 
moneys  which  were  paid  to  this  respondent, 
if  any  money  was  so  paid  by  Woolfolk  and 
Saportas  for  said  stock  out  of  the  assets  of 
the  Alabama  Terminal  &  Improvement  Com- 
pany while  complainants  retain  the  fruita  of 
the  transaction.  He  averred  that  he  was 
merely  uominal  treasurer  of  the  eompajqr, 
and  did  not  have  control  of  the  hooks,  whidi 
were  kept  in  Montgomery  under  the  control 
of  Woolfolk.   He  lurther  averred  that,  if 

plaintiff.  The  court  based  Its  decision  upon 
the  ground  that  a  corporation  has  power  to 
purchase  Its  own  shares  of  stock  at  a  reasona- 
ble amount  and  for  a  iegltlmate  porpose,  nn- 

leas  prohibited  by  statute. 

In  Howe  Grain  &  Mercantile  Co.  v.  Jones,  21 
Tex.  Civ.  App.  108,  51  8.  W.  24,  It  was  held 
that  a  by-law  of  a  solvent  corporation  having 
on  hand  a  large  surplus,  which  authorized  the 
surrender  of  shares  of  stock  upon  the  death  of 
the  bolder,  and  the  payment  of  their  value  to 
his  legal  representative.  Is  valid  and  consti- 
tutes a  binding  contract  which  may  be  enforced 
during  the  solvency  of  the  company,  there  be- 
ing no  statute  expressly  prohibiting  a  corpora- 
tion from  purchasing  Its  shares  of  stock.  The 
court  also  quoted  the  language  used  In  City 
Bank  v.  Bruce,  17  N.  Y.  607,  infra.  III.,  to  the 
effect  that  there  Is  no  principle  of  common  law 
which  prohlbiu  such  a  purchase.  This  deci- 
sion has  been  cited  In  many  cases  as  upholding 
the  general  right  of  corporations  to  purchase 
their  own  shares  of  stock ;  but  In  that  case  the 
court  was  not  discussing  this  general  right, 
but  the  right  as  Involved  In  that  case,'  which 
was  the  right  to  take  such  shares  in  payment 
of  a  debt. 

In  the  absence  of  a  statutory  provision  to 
the  contrary,  a  corporation  may  purchase  Its 
own  shares  of  stock  subject  to  the  rights  of  Its 
creditors  Blalock  v.  KemersvUle  If^.  Co.  110 
N.  C.  99,  14  S.  n.  001. 

In  Cooper  v.  Frederick,  9  Ala.  788.  It  was 
held  that  a  resolution  of  the  board  of  directors, 
authorizing  the  members  of  the  company  to 
relinquish  a  portion  of  their  stock,  on  condi- 
tion of  paying  all  the  claims  which  the  com- 
pany might  make  on  tbe  residue,  was  valid.  It 
appears  that  the  resolution  was  adopted  by  tbe 
company  while  la  great  flnanctal  distress,  and 
when  it  was  apprehended  that  many  of  tbe 
subscribers  would  forfeit  thetr  stock ;  and  tiie 
resolution  was  passed  fOr  the  purpose  of  pte- 
venting  this. 

In  Chapman  v.  Iron  Clad  Bheostat  Co.  82  K. 
J.  L.  497,  41  Atl.  600,  where  It  was  beld  that 
corporations  were  Impliedly  given  power  by 
statute  to  purchase  shares  of  their  own  stock, 
the  court  said  that  for  this  reason  it  was  not 
necessary  for  It  to  pass  upon  the  qoestlon  aa  to 
whether  a  corporation  mls^t  purchase  such 
shares  In  the  absence  of  an  express  or  Implied 
grant  of  such  power,  and  that  such  question 
had  not  been  Judicially  decided  in  New  Jersey. 

In  Jefferson  v.  Burford,  IS  Ky.  L.  Bep.  9SO. 
IT  8.  W.  855,  an  attempt  was  made  to  cancel  a 
sale  of  cerlaln  shares  of  stock,  made  by  a  cor- 
poration upon  the  ground  that  those  shares  had 
been  prevloosly  purchased  by  the  corporatton 
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any  money  of  the  improTement  company  had  t 
been  paid  to  him,  it  was  on  a  note  of  Wool- 1 
folk  and  Saportas  given  in  payment  for  the 
«tock  Bold,  which  note  was  amt  to  the  Far- 
Icy  Nati<Hial  Bank  for  collection  in  due 
■course  of  business;  and  that  if,  in  collect- 
ing said  note,  the  bank  received  from  Wool- 
Imt  any  of  the  asBets  of  the  improvement 
company,  it  did  so  without  respondent's  au- 
thority, and  that  the  bank  delivered  the 
notes,  after  payment,  to  Wool  folk,  together 
with  the  collateral  securing  them,  and  that, 
if  the  money  belonged  to  the  improvement 
■compuiy,  the  bank  exceeded  its  authority  in 
receiving  it,  and  that  complainants,  who 
•claimed  through  the  bank  with  full  knowl- 
-edge  of  the  facts,  are  not  entitled  to  take  ad- 
vantage of  their  own  wrong  and  breach  of 
dut^  to  defendant  on  account  of  said  trans- 
action.  As  part  of  his  defense  Henderson  ' 


demurred  to  the  bill  upon  the  following 

groimds : 

"(1)  Said  bill  is  filed  in  the  alternative, 
or  in  a  double  aspect^  presenting  inconsistent 
and  repugnant  claims  for  relief.  The  relief 
that  could  be  panted  In  one  aspect  would  be 
materially  rariant  from  the  relief  that  could 
be  granted  in  the  other,  in  this:  Said  bill, 
in  one  of  its  aspects,  charges  that  respond- 
ent has  never  in  fact  made  any  bona  fide 
payment  of  his  said  subscription  to  the  cap- 
ital stock  of  the  Alabama  Terminal  &.  Im- 
provement Company,  but  still  owes  the 
same;  and  in  tne  other  aspect  it  ehargea 
that,  if  the  bona  fide  payment  of  Uie  stock 
Bubscribed  for  was  made,  then  he  is  liable 
for  the  assets  of  the  company,  with  interest 
thereon,  received  by  him  Knowingly  without 
proper  or  legal  consideration  to  said  com- 
pany. 


from  some  of  Its  shar^olders,  and  tliat  saeb 

pnrchaBe  was  tmanthorlKed  and  Invaltd ;  but 
tbe  court  did  not  pass  on  tbe  point,  bolding 
that,  even  If  the  purchase  was  ananthorlzed, 
that  would  not  be  sufficient  ground  for  setting 
adde  a  subsequent  sale  made  by  it  for  value, 
the  purchase  price  for  which  had  been  received 
^7  the  corporation. 

In  Price  v.  I'lne  Mountain  Iron  &  Coal  Co. 
17  K;.  L.  Eep.  865,  32  S.  W.  267,  It  was  held 
that  a  corporation  might  repudiate  a  contract 
made  by  It  for  the  purchase  of  shares  of  its 
stock,  where  the  contract.  If  enforced,  would 
be  disastrous  to  the  main  body  of  the  stock- 
holders ;  and  the  court  said  that,  while  It  might 
not  always  be  Illegal  for  corporations  to  pur- 
-chase  their  own  shares,  such  a  purchase,  to  be 
valid,  most  he  In  entire  good  faith,  free  from 
all  fraud,  actual  or  constructive,  and  must  be 
made  while  the  corporation  Is  neither  Insolvent 
nor  In  procees  of  dlBSOlutlou,  and  in  such  a 
mamier  as  not  Injuriously  to  affect  the  rights 
-of  creditors. 

In  Verplanck  v.  Mercantile  Ins.  Co.  1  Kdw. 
-Ch.  84,  which  was  a  bill  by  stoclibolders  to  re- 
strain the  further  operations  of  a  corporatl<m, 
and  for  the  appointment  of  a  receiver,  on  the 
ground,  among  others,  that  It  had  purchased 
shares  of  Its  own  stock,  a  transaction  which 
was  not  forbidden  by  statute,  the  court  denied 
tbe  i>lalntlff  relief,  upon  the  ground  that  there 
was  no  evidence  that  the  porehase  of  the  stock 
was  with  the  Intention  of  defrauding  the  stock- 
holders, or  that  such  purchase  had  been  detri- 
■nental  to  their  interests  ;  and,that  even  If  such 
facta  had  been  proved,  tbe  remedy  would  not  be 
against  tbe  company,  hut  against  the  directors 
on  their  personal  liability. 

In  Barton  v.  Port  Jackson  tc  U.  F.  PI.  Road 
Co.  17  Barb.  SU7,  infra.  111.,  It  seemed  to  be  as- 
sumed that  the  defendant  corporation  could  not 
purchase  Its  own  shares  of  stock  unless  an- 
tborlxed  to  do  so  by  statute,  as  the  only  ques- 
tloo  dlseassed  by  tbe  court  was  whethw  or  not 
the  statutes  fixing  the  powers  of  such  corpora- 
tion granted  to  It  such  power,  which.  It  held, 
they  did  not 

la  State  ea  rel.  Clapp  v,  Minnesota  Thresher 
Ufig.  Co.  40  Minn.  213,  8  L.  R.  A.  SIO,  41  N. 
W.  10,  which  was  a  proceeding  In  the  nature  of 
-quo  warranto  to  have  the  defendant  coriwra- 
tloa's  franchises  forfeited  and  the  corporation 
■dlBsolved,  OD  the  grouad,  among  others,  that 
the  corporation  had  unlawfully  purchased  and 
retired  part  of  Its  own  stock,  the  court,  with- 
<mt  passing  upon  the  merits  of  tbe  controversy, 
rendered  Jndgment  against  the  state,  on  the 
ground  that  no  public  mischief  had  been  done 
or  threatened,  entitling  the  state  to  interfere. 
«1  L.  K.  A. 


In  Browne  T.  Bt  Paul  Plow  Works,  62  Minn. 

m,  64  N.  \V.  66,  and  In  Vent  v.  Duluth  Coffee 
&  Splce  Co.  64  Minn.  S07,  67  N.  W.  70,  it 
was  held  that  a  contract  for  the  sale  of  cor- 
porate stock,  which  gave  the  purchaser  Ute 
option  of  returning  the  stock  at  the  end  of  a 
specified  period,  and  receiving  back  the  pur- 
chase price,  was  a  conditional  sale ;  and  the 
'.'lause  authorizing  the  return  of  the  stock  and 
the  receipts  of  Uie  purchase  money  back  was 
therefore  valid. 

In  neither  of  these  cases  did  the  court  pass 
upon  the  power  of  the  corporation  to  make  an 
Independent  separate  agreement  to  purchase 
back  the  shares  of  stock.  In  tact,  the  court.  In 
the  Vent  Case,  said  It  was  unnecessary  to  de- 
termine whether  or  not  the  corporation  could 
purchase  Its  own  stock ;  that  tiie  case  in  hand 
was  not  such  a  case ;  but  that  the  original  con- 
tract was  but  a  conditional  sale,  giving  the 
purchaser  the  option  to  revoke  or  rescind. 

In  Lowe  V.  Pioneer  Threshing  Co.  70  Fed. 
646,  which  arose  in  Minnesota,  the  court  re- 
strained the  directors  of  the  defendant  corpora- 
tion from  complying  with  a  resolution  adopted 
at  a  stockholders'  meeting  directing  them  to 
buy  from  certain  shareholders  the  stock  Issued 
•on  account  of  a  removal  of  the  business ;  the 
court  saying  that  while.  In  the  absence  of  a 
charter  prohibition  or  a  statute  forbidding  it, 
no  reason  existed  why  a  corporation  should 
not  purchase  Its  own  stodc,  at  least  witti  the 
profits  derived  from  its  business,  where  all  the 
stockholders  assent  thereto,  that  in  tbe  case  at 
bar  the  purchase  of  the  stock  was  to  be  made 
by  the  transfer  of  nearly  all  the  assets  and 
property  of  the  corporation  to  a  few  stockhold- 
ers, which  would  be  a  fraud  on  the  minority 
stockholders,  who  protested  against  the  adop- 
tion of  the  resolution. 

It  has  been  held  In  another  Federal  case, 
which  arose  in  Oregon,  that  the  action  of  a 
corporation  in  purchasing  its  shares  of  stock, 
held  by  dissatisfied  members,  was  not  ultra 
vires  unless  prohibited  by  statute,  where  It  was 
made  In  good  faith,  and  did  not  Injuriously  af- 
fect the  Interest  of  creditors.  First  Nat  Bank 
T.  Salem  Capital  Flour-Mills  Co.  89  Fed.  89. 

In  Uamor  v.  Taylor-Rice  Engineering 
Co.  84  Fed.  892,  a  Delaware  case.  It  was  held 
that  a  corporation  could  not  purchase  Its  own 
shares  of  stoek;  though  the  court  said  that, 
under  certain  circumstanees,  the  corporation 
might  buy  shares  of  Its  own  stock  with  Its 
surplus  or  profits,  such  power  being  coupled 
with  the  legal  duty  on  Its  part  to  reissue  such 
shares  for  value.  This  decision  was  based  on 
the  ground  that  the  capital  stock  Is  k  trust 
fund.  Tbe  fact  that  tbe  corporation  became 
40 
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"(2)  Said  bill  is  filed  in  a  double  aspect 
upon  antiigoitistic  rigbts.  Tbe  relief  prayed 
for  in  one  phase — of  no  bona  flde  settlement 
having  been  made — is  to  hold  the  respondent 
liable  under  his  contract  of  subscription, 
and  the  relief  prayed  for  in  the  phase  of  re- 
spondent bfirg  a  trustee  in  invitum  is  to 
hold  bim  liable  for  his  tort  in  converting  the 
assets  of  the  company. 

"{3)  Because  there  is  a  misjoinder  of 
causes  of  action  in  this:  That  the  bill 
of  complaint  seeks  to  recover  an  amount  al- 
leged to  be  due  by  the  respondent  on  his  con- 
tract for  the  suDDcription  to  the  shares  of 
stock  in  the  Alabama  Terminal  &  Improve- 
ment Company,  and  also  seeks  to  recover  of 
respondent  money  or  assets  of  the  Alabama 
Terminal  &  Improvement  Company,  allied 
to  have  been  wrongfully  received  and  con- 
verted by  him,  and  neld  by  him  as  a  trustee 


in,  invitum,  which  said  several  causes  of  ac- 
tion call  for  decrees  of  separate  and  distinct 
natures. 

"(4)  Said  bill  is  multifarious,  in  this: 

That  it  seeks  to  recover  an  amount  alleged 
to  be  due  by  respondent  on  his  note  or  con- 
tract for  subscription  for  shares  of  stock  ia 
the  Alabama  Terminal  &  Improvement  Com- 
pany, and  also  seeks  to  recover  of  the  re- 
spondent for  moneys  or  assets  of  the  Ala- 
bama Terminal  &  Improvement  Company 
alleged  to  have  been  wrongfully  received  and 
converted  by  the  respondent,  which  two- 
causes  of  action  call  for  decrees  which  are 
inconsistent,  or  of  different  nature. 

"(5)  Said  bill  is  without  equity,  in  this: 
It  is  not  shown  by  said  bill  that  the  judg- 
ment against  the  Alabama  Terminal  &  Im- 

frovement  Company  in  favor  of  H.  M.  Hall, 
r.,  receiver,  was  ever  transferred  to  com- 


Insolvent  tour  months  after  the  purchase,  and 
that  creditors'  rigbts  were  affected,  was  re- 
ferred to  b7  the  court,  thoai^  It  said:  "But, 
wbetb«r  a  conw ration  be  solvent  or  Insolvent 
the  fund  represented  bj  Its  capital  stock  must 
remain  inviolate  for  tbe  protection  of  Its  cred- 
itors." 

In  Ohio,  where  the  doctrine  that  a  corpora- 
tion possesses  no  powers  except  sneh  as  are 

conferred  upon  It,  either  by  express  Krant,  or 
b;  Decessary  Implication,  is  strictly  adhered  to, 
it  was  held,  la  Coppln  v.  Oreeateeg  &  B.  Co.  88 
Ohio  St.  275,  43  Am.  Hep.  425,  that  the  mere 
alisence  of  a  statutory  or  charter  provlelon  for- 
bidding a  corporation  to  purchase  Its  own  stock 
Is  not  suOlcleot  to  vest  such  power,  but  that 
it  exists  only  when  given  by  either  an  express 
or  Implied  grunt. 

A  corporation  is  prevented  from  purchasing 
Its  own  stock,  by  a  constltutlooal  provision  Im- 
poslQR  a  double  lUblll^  on  stocftbolders,  ss 
the  effect  of  socb  pnrcbase,  without  regard  to 
whether  tbe  stock  be  canceled  or  held  subject 
to  relssnance.  Is  to  deprive  creditors  of  a  por- 
tion of  their  security.  Ibid. 

In  Htate  em  rel.  Colbnrn  v.  Oberlln  BIdg.  & 
U  AsBO.  36  Ohio  tit  298.  It  was  held  that  a 
building  and  loan  association  Is  without  power 
to  purchase  Its  own  shares  of  stock,  for  the 
purpose  of  disposing  of  them  to  persons  not 
Intending  to  become  members  of  the  associa- 
tion, with  a  view  of  making  snch  shores  the 
basts  of  loans  to  such  persons. 

And  the  act  of  a  corporation  In  purchasing 
Its  shares  of  stock  from  dissatisfied  members 
Is  void ;  and  sticb  members  remain  stockhold- 
ers, and  are  liable  for  debts  afterwards  In- 
curred.   Wills  V.  Reed.  8  Ohio  Dec  R^rlot  20. 

And  notes  glvm  by  a  corporation  in  purdias* 
Ing  Its  own  shares  of  stock,  In  compliance  with 
sn  sgreeinent  made  by  It  at  the  time  of  Its 
orlglnsl  sale  of  stock,  whereby  It  agreed  to  re- 
purchase them  In  case  the  subscriber  was  not 
satisfied,  are  void.  Hubbard  v.  Riley,  7  Ohio 
Dec.  Itfprlnt  473. 

In  Orandall  v.  Lincoln,  62  Conn.  73,  62  Am. 
Rep.  660,  the  officers  of  a  corporation,  at  a 
time  when  the  actual  value  of  Its  shares  of 
stock  was  alwut  75  per  cent  of  their  par  value, 
were  authorized  by  the  stockholders  to  pur- 
chase shares  of  Its  stock.  In  making  whicb  pur* 
chase  about  |40.000  of  the  fands  of  the  cor- 
poration were  expended.  In  a  little  less  than 
three  years  the  corporation  was  declared  In- 
solvent and  receivers  appointed,  who  brought 
an  action  to  recover  from  the  stockhoid««  the 
funds  paid  them  In  tbe  pnrcbass  of  tbelr 
shares  of  stock.  The  court  held  that  the  capi- 
tal of  the  company  was  a  trust  fond,  and  the 
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stockholders  must  restore  the  portion  received 
by  them.  Tbe  court  In  so  holding  said :  "We 
do  not  Intend  to  say  that  under  no  dreum- 
stances  can  a  corporation  legally  become  the 
owner  of  Its  own  stock.  Should  It  loan  money 
to  a  stockholder,  and  be  obliged  to  take  its- 
own  stock  In  payment  that  would  not  be  Il- 
legal per  ae.  So,  too.  It  may  be  allowable  for 
a  company  to  porcbase  stock  temporarily  with 
Its  surplus  earnings;  but  stock  should  not  be- 
held Indefinitely:  it  should  be  disposed  of  In 
a  reasonable  time.  .  .  .  Nor  do  we  intend 
to  say  that  a  direct  purchase  would  be  declared 
Illegal  at  the  Instance  of  a  party  to  the 
transaction.  If  the  stock  is  reissued,  and  cred- 
itors are  not  prejudiced,  probably  the  courts 
would  not  Interfere." 

In  Bank  of  San  Luis  Obispo  v.  Wlckersham. 
09  Cal.  34  Pac.  444,  the  question  involved 
was  the  right  of  a  bank  to  reissue  Its  shares 
which  had  been  pnrchassd  by  It  The  court  lo 
deciding  the  question  in  the  afflrmatlvs  said' 
that  the  purchase  by  the  bank  was  ultra  vUvt, 
and  resulted  In  an  illegal  withdrawal  of  Its 
capital.  It  does  not  appear  whether  these  re- 
marks were  based  upon  a  statute  Corblddlnc 
the  purchase,  or  whether  they  amounted  to  a 
•recognition  by  tbe  court  of  Uie  doctrine  that 
corporations  cannot  purchase  their  stock  un- 
less expressly  or  Impliedly  given  such  power. 

In  German  Sav.  Bank  v.  Wulfekuhler,  ' 
Ivan.  60,  where  the  court  held  that  a  bank  was 
prohibited  from  purchasing  Its  own  stock,  by 
a  statute  which  forbids  its  using  its  assets 
or  property  for  any  other  purpose  than  to  ac- 
complish the  legitlniBte  objects  of  its  creation, 
the  court  said  that  such  a  purchase  is  not  one 
of  the  objects  for  which  banks  are  created, 
and  Is  not  legitimate  banking  boslneas;  ibat 
for  a  bank  to  use  Ite  funds  in  tbe  purchase  of 
stock  is  to  withdraw  that  much  of  Its  capital 
from  business,  and  that  much  of  its  stock  from 
actual  existence,  and  tbereby  reduces  Its  cap* 
Ital  stock  below  the  amount  required  by  law, 
and  Impairs,  or  even  destroys,  all  secarlty  given 
by  law  to  the  creditors. 

The  above  case  was  subsequently  cited  Id 
Abeles  V.  Cochran,  22  Kan.  406,  31  Am.  Rep. 
104,  where  It  was  also  held  that  a  baaklng  cor- 
poration had  no  power  to  parebaae  Ite  own 
stock. 

In  St  Louis  Carriage  Ufg.  Co.  r.  Hllbwt; 
24  Mo.  App.  838,  It  was  beld  that  a  purchase 
by  a  corporation  of  Its  shares  of  stock  Is  In- 
valid, as  It  constitutes  a  reduction  of  Its  capital 
stock  In  a  method  different  from  that  prescribed 
by  statute,  and  that  even  outside  of  the  stat* 
ute,  tbe  better  reason  Is  that  a  trading  corpora- 
tion should  not  be  permitted  to  traflle  in  Ita 
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plainanta,  either  by  said  H.  M.  Hall,  as  re- 
oeirer,  or  by  tfae  Farlmr  National  Bank,  prior 
to  the  filing  of  the  bill  of  eomplaint  in  said 
cause. 

"(6)  Said  bill  of  complaint  is  without 
equity,  in  this:  It  is  shown  by  said  bill 
that  the  ju^rment  obtained  against  the  Ala- 
bama Terminal  ft  Improvemeat  Company, 
the  foundation  of  complainants*  cause  of  ac- 
tion, was  obtained  in  a  suit  commenced  by 
and  in  favor  of  H.  M.  Hall,  Jr.,  as  receiver 
of  the  Farley  National  Bank,  in  the  city 
court  of  Montgomery,  Alabama,  and  it  is 
shown  by  said  bill  that  after  the  commence- 
ment of  said  suit,  and  prior  to  the  rendition 
of  said  judgment,  on,  to  wit,  the  23d  day  of 
October,  1802,  the  said  H.  M.  Hall  was  dis- 
charged as  such  receiver,  and  his  right  to 
maintain  said  suit  againat  the  said  Alabama 
Terminal  ft  Improvement  Company  termi- 

own  >tock,  where,  so  dolDg.  It  decreases  the 
security  wbteh  all  parties  dealing  with  It  bare 
In  the  Individual  liability  of  the  stoclcholders 
for  tbe  unpaid  part  of  the  stock.  It  affirm- 
atlvelr  appeared  that  the  riiaies  of  stock  In- 
volved wert  not  fallj  paid. 

But  in  Eggmann  v.  Blanke,  40  Uo.  App.  S18, 
It  was  held,  applying  the  law  of  Illlools,  that, 
onder  the  decisions  of  that  state,  a  corpora- 
tion has  power  to  purchase  Its  own  shares  of 
stock. 

In  Eaasler  v.  Kyle,  28  Colo.  874,  65  Pac.  34, 
the  court,  after  holding  that  the  action  of  a 
bank  In  reducing  Its  capital  stock  one  half,  and 
Issuing  to  each  stockholder  a  certificate  of 
deposit  for  the  half  surrendered,  was,  In  effect, 
a  purchase  by  tbe  bank  of  one  half  of  its  capi- 
tal stock,  which  the  statutes  of  tbe  state  ex- 
pressly prohibited,  went  on  to  say  that,  "in- 
dependent of  statute,  except  In  the  Instances 
thereby  expressly  permitted,  banking  corpora- 
tions are  inhibited  from  purchasing  tbelr  own 
stock.  To  tbe  holders  of  bank  stock,  certain 
liabilities  attach  in  favor  of  general  creditors." 

la  Herring  v.  Ruskin  Co-operative  Asso. 
(Tenn.  Cb.  App.)  CS2  S.  W.  827,  the  plaintiff 
withdrew  from  the  defendant  association,  and 
attempted  to  make  It  take  back  his  shares  of 
stock,  under  a  by-law  of  the  association  Inhib- 
iting the  transfer  of  shares  by  members  except 
to  the  association.  Tbe  court  held  that  such 
by-law,  BO  far  as  It  attempted  to  prevent  the 
alienation  of  such  shares,  was  absolutely  void, 
and,  consequently,  Imposed  no  legal  obligation 
upon  the  defendant  to  take  the  stock  of  com- 
plainants. Bo  that  tbe  question  as  to  the 
power  of  the  association  to  take  back  such 
shares  was  not  aclually  essential  to  tbe  de- 
cision of  the  case;  however,  tbe  court,  while 
saying  that  it  might  be  deemed  unnecesssry  to 
decide  such  question,  proceeded  to  discuss  It, 
and  expressed  the  opinion  that.  In  the  absence 
of  express  or  Implied  charter  or  statutory 
power,  the  wiser  and  better  public  policy  up- 
holds the  rule  that  corporstlons  have  no  power 
to  tralBc  In  tbelr  own  stock.  And  thst  seemed 
to  be  the  view  entertained  by  tbe  Tennessee 
Bopreme  court  In  tbe  case  of  Cartwrlght  v. 
XMcklnson,  88  Tenn.  479,  7  L.  B.  A.  708.  12 
&  W.  1080. 

The  Csrtwrlgbt  Case  Involved  the  validity 
of  the  action  of  a  corporation  In  attempting  to 
release  a  abareholder  from  payment  of  a  stock 
subscription.  The  court,  in  holding  such  at- 
tempt Invalid  and  Ineffectual,  said:  "If  tbe 
transaction  be  looked  at  as  a  purchase  of  these 
sbares  by  the  corporation,  then  It  Is  equally  In- 
effective, niiatever  power  a  corporation  may 
have  to  deal  In  Its  own  Shares  for  purposes  of 
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nated  on,  to  wit,  15th  day  of  February,  181)2, 
and  it  is  not  shown  by  said  bill  that  said 
judgment  was  rendered  in  favor  of  any  ex- 
isting party  plaintiff. 

*'(7}  Said  bill  of  . complaint  is  without 
equity,  in  this:  It  is  shown  on  the  fnce  of 
said  bill  that  the  judgment,  the  foundation 
of  complainants'  cause  of  action,  was  oIh 
tained  in  favor  of  H.  M.  Hall,  Jr.,  as  re- 
ceiver of  the  Farley  National  Bank  of  Mont- 
gomery, Alabama,  against  the  Alabama  Ter- 
minal &  Improvement  Company,  and  it  is 
shown  on  the  face  of  said  bill  of  complaint 
that  the  right  of  said  H.  M.  Hall,  as 
said  receiver,  to  maintain  said  suit  against 
the  Alabama  Terminal  ft  Improvement  Com- 
pany, terminated  on,  to  wit,  the  ISth  day  of 
February,  1892,  prior  to  the  rendition  of 
said  judgment,  and  it  is  shown  by  said  bill 
that  the  Farley  National  Bank  parted  with 

sate  or  to  secure  a  debt.  It  Is  too  clear  for  ar- 
gument that  It  cannot  reduce  Its  authorised 
capital  by  purchasing  its  shares  for  cancela. 

tlon." 

The  action  of  a  corporation  In  taking  back 
shares  of  stock  partially  paid  for,  and  Rirlng 
Its  note  to  the  shareholder  in  payment  tber^ 
for,  thereby  practically  releasing  him  from  his 
subscription,  snd  returning  to  him  tbe  amount 
paid  for  them.  Is  invalid.  Currier  t.  Lebanon 
Slate  Co.  SO  N.  H.  282. 

Ths  En^lsii  Cases. 

In  Re  London,  H.  &  C.  Bxch.  Bank,  L.  R.  S 
Cb.  444,  3U  L.  J.  Ch.  N.  8.  508,  18  Week.  Kep. 
778.  It  was  held  that  tbe  action  of  the  bank 
In  purchasing  Its  shares  of  stock,  for  tbe  pur- 
pose of  supporting  the  market  and  keeping  up 
tbe  price  of  tbe  shsres.  was  invalid,  and  Its 
broker,  who  made  the  purchase  was  not  en- 
titled to  reimbursement 

A  contract  with  an  employee  to  accept,  npoo 
his  retiring  from  ths  company,  a  surrender  of 
bis  paid-up  shares  of  stock,  paying  him  full 
value  therefor,  Is  ultra  virsf.  He  Walker,  67 
L.  T.  N.  8.  763. 

In  Re  Marseilles  Extension  R.  Co.  L,  R.  T 
Ch.  161,  41  U  J.  Cb.  N.  B.  84B,  25  L.  T.  N.  8. 
808,  20  Week.  Rep.  254,  where  a  claim  pre. 
aented  against  a  company,  In  winding  up  pro- 
ceedings, was  attacked  on  the  ground  that  ths 
money,  to  the  knowledge  of  the  lender,  was  bor- 
rowed by  tbe  company  for  the  purpose  of  pur- 
chasing on  the  stock  excbsnge  shsres  of  Its 
own  stock.  It  seemed  to  be  assumed  that  Qie 
purchase  of  the  shares  of  stock  wsa  unauthor- 
ized. In  tbe  absence  of  a  grant  of  authority ; 
and  the  decision  sustaining  tbe  claim  was  based 
OD  tbe  ground  that  tbe  lender  was  without  no- 
tice of  the  illegal  purpose  to  which  tbe  funds 
were  to  be  devoted. 

In  Re  County  I'alatlne  Loan  it  Discount  Co. 
L.  R.  9  Ch.  54,  43  L.  J.  Oh.  N.  8.  678,  20  U  T. 
N.  8.  707.  22  Week.  Rep.  286,  where  It  was  held 
that  a  company  might  alter  Its  articles  of  as- 
sociation, BO  as  to  give  It  power  to  accept  a  sur- 
r^der  of  Its  shares  of  stock  In  exchange  for 
new  shares.  It  was  said  by  James,  I^ord  Justice, 
that  there  Is  no  doubt  tfast  s  company  may 
give  Itself  power  to  purchase  Its  own  shares 
of  stock,  or  to  take  a  surrender  of  sharea  This 
language  was  cited  In  Hope  v.  International 
Financial  Soc  L.  R.  4  Ch.  DIv.  833,  46  !<.  J. 
Ch.  N.  a  200.  85  U  T.  N.  8.  024,  25  Week. 
Rep.  203,  infra,  as  upbotdlng  tbe  proposition 
that  a  company  might,  by  resolution,  give  Its 
directors  power  to  purcbsse  its  own  shares  of 
stock;  but  ths  lord  Justice  said  tliat  his  re- 
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«11  right,  title,  and  interest  to  the  subject- 
matter  of  said  suit  transferring  and  dis- 
poflin^  of  the  debt  which  was  the  foundation 
of  said  suit  on,  to  wit,  the  23d  day  of  Feb- 
ruary, 1892;  and  it  is  not  shown  by  said  bill 
that  said  suit  against  the  Alabama  Terminal 
&  Improvement  Company  was  prosecuted  for 
the  use  of  or  in  the  name  of  the  complain- 
ants, and  it  is  not  shown,  by  said  bill  that 
said  judgment  against  the  said  Alabama 
Terminal  &  Improvement  Company  has  ever 
been  transferred  or  assigned  to  plaintiffs,  or 
that  fhey  are  in  any  manner  connected  there- 
with in  such  manner  as  to  have  the  right  to 
prosecute  the  ri^lit  of  action  in  this  case 
as  judgment  creditors  of  the  Alabama  Ter- 
minal &  Improvement  Company. 

"  ( 8 )  Said  bill  of  complaint  fails  to  show 
by  what  authority  the  complainants,  as  trus- 
tees, have  the  right  to  sue  and  maintain  the 

marks  In  Re  County  Falatlne  Loon  &  Discount 
■Co.  were  not  necessary  for  the  determination  of 
that  case,  and  that  that  decision  was  not  ao- 
tborlty  on  the  qaestlon. 

Id  Hope  v.  International  Financial  Boc.  L.  B. 
4  Ch.  Div.  327,  46  L.  J.  Ch.  N.  S.  200,  35  L. 
T.  N.  a.  924,  25  Week.  Rep.  203,  It  was  held 
that  a  special  resolution  of  a  company,  having 
no  power  by  Its  memorandum  of  aHSOClation 
to  deal  In  Its  own  ahares,  which  authorised  Its 
directors  to  apply  the  company's  assets  In  pur- 
«IiaalDg  from  shareholders  any  number  of 
shares  not  exceeding  100,000  of  the  150,000 
Into  which  Its  capital  stock  was  divided,  which 
shares  were  not  to  be  reissued  without  the  au- 
thorl^  of  the  stockholders  granted  at  a  leneral 
meeting,  was  ultra  viret.  Lord  Justice  James, 
In  delivering  hla  opinion,  said :  "Either  this 
Is  a  purchase  of  shares  In  the  sense  of  traffick- 
ing tn  shares,  which  is  a  purchase  sot  author- 
ise] by  the  memorandum  of  association,  or  It 
Is  an  eztlngulsbment  of  the  shares,  and  there- 
fore a  reduction  of  the  capital  of  the  com- 
pany. But  it  appears  to  me  .  .  .  that, 
looking  at  the  transactlonB  and  the  substance 
■Ot  them.  It  is  really — however  honestly  It  may 
ftave  been  Intended  by  these  parties,  who,  1 
'dare  say,  thon^t  no  harm  would  come  of  it — 
a  scheme  to  divide  the  assets  between  the 
^areholders,  under  the  guise  of  the  company's 
purchase  of  the  shares. — a  device.  In  fact,  to 
«vade  the  provisions  of  the  law  regulating  the 
reduction  of  capita!."  Brett,  J.  A.,  agreed 
with  the  lord  Justice  that  the  transaction 
amounted  to.  either  a  scheme  to  traffic  In  the 
shares  of  the  compSDy,  or  to  reduce  Its  capital 
atock,  and  said  that,  "if  you  assume  that  there 
was  to  be  a  reissue  of  these  shares,  the  shares 
«re  not  canceled,  they  are  existing  shares ;  and 
the  only  way  of  getting  rid  of  them  agaJn  Is 
to  sell  them.  It  is  said  that  a  selling  of  shares 
Is  not,  of  Itaelf,  a  trafflcklng  In  shares.  Well, 
that  may  be  quite  true.  If  I  make  a  present 
a  horse,  I  cannot  be  said  to  be  dealing  In 
horses;  but  I  apprehend  If  I  buy  a  horse  for  the 
purpose  of  selllDg  It  again.  I  do  deal  In  a 
horse.  So  here,  If  you  take  that  to  be  the  rea- 
sonable meaning  of  the  resolution,  then  the 
resolution  1b  this,  that  the  company  are  to 
buy  the  shares  tor  the  purpose  of  reissuing 
them,  that  Is,  for  the  purpose  of  selling  them 
«galn.  They  do  not  say  so  In  terms,  but  that 
Is  the  necessary  effect  of  what  they  Intend  to 
•do  by  the  resolution.  That  seems  to  be  a  traf- 
flcklng In  shares,  and  a  carrying  on  of  the 
business  which  is  not  witbin  the  terms  of  the 
aemorandum  of  association.  .  .  .  But  if 
it  was  not  intended  to  reissue  these  shares,  then 
It  sems  to  me  to  follow  that  the  amount  of 
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bill  of  complaint  a^iainst  the  respondent 
Fox  Henderson  in  this  case. 

"(9)  The  bill  of  complaint  fails  to  abow 
for  whom  the  complainanta  are  trustees,  and 

fails  to  j^ve  the  names  of  the  cestuts  qw 
trust  of  the  complainants,  for  whose  benefit 
this  cause  is  prosecuted,  and  fails  to  show 
who  are  the  stockholders,  or  give  the  names 
of  the  stockholders  of  the  Farley  National 
Bank,  for  whose  benefit  this  suit  is  prose- 
cuted by  the  complainants  as  trusteea. 

"(10)  The  bill  of  oomplalnt  fails  to  sbor 
that  the  stockholders  of  the  Farley  National 
Bank  or  oestuia  que  trust  of  the  complain- 
ants have  ever  vested  the  complainants  with 
any  equitable  or  lenil  right  to  sue  and  main- 
tain a  bill  of  complaint  iu  tiiia  ease  in  their 
own  names  as  tnistees, 

"(11)  lliis  respondent  demurs  to  so  much 
of  the  bill  of  complaint  as  seeks  to  recover 

capital  represented  by  them  was  neeessarilj  ea* 

tlngulshed." 

In  Be  DronSeld  Bllkitone  Coal  Co.  U  B.  IT 
Ch.  DiT.  70,  00  L.  J.  Ch.  N.  8.  887,  44  L.  T.  N. 
S.  361,  20  Week.  Rep.  768,  differences  had 
arisen  between  the  company  and  one  of  Its 
directors  as  to  the  mode  of  conducting  its  busl- 
neas,  which  resulted  In  the  retirement  of  the 
director  and  the  purchase  by  the  company  of 
his  abares  of  stock.  The  memorandum  of  as- 
sociation contained  no  clause  author ixing  the 
company  to  purchase  Its  aharea  of  stock,  hot 
the  artlclea  of  Basoclatton  contained  a  broad 
provlaloQ  authorUing  the  company  so  to  do ; 
and,  while  the  court  held  that  such  article 
could  not  validly  authorise  the  company  to  em- 
bark In  a  traUc  In  Its  own  shares  of  stock,  a 
bualnesB  not  authorized  by  the  memorandum. 
It  could  validly  authorize  the  company  to  pur- 
chase Its  own  shares  under  the  circumstances 
arising  In  this  case,  as  such  purchase  was  not 
made  with  the  Intention  of  trafflcklng  In  Its 
shares,  though  profit  might  Incidentally  arise 
In  a  resale  of  the  shares. 

In  Re  Balgooley  Distillery  Co.  Ir.  L.  B.  17 
Eq.  23d,  It  was  held  that  the  dlatillerr  cmb- 
pany  did  not  act  ultra  vim  In  selling  a  quan- 
tity of  whiaky  to  one  of  Its  shareholders,  and 
taking  In  payment  part  of  the  purchase  price 
In  cash  and  the  balance  In  shares  of  Its  stock. 
It  appeared  that  the  company  had  accumulated 
a  large  stock  of  whisky  which  It  was  unable 
to  sell,  and  that,  unless  disposed  o^  storage 
dues  would  ultimately  exceed  its  value.  The 
court  reached  lis  decision  reluctantly,  si^liig 
that  It  decided  the  case  entirely  under  the  au- 
thority of  the  Dronfield  Case.  Lord  Justice 
Barry  said  that  he  might. give  a  different  opin- 
ion If  the  matter  was  ret  iwtegn.  While  Lord 
Justice  Fits  Gibbon  said  that,  although  the 
exigencies  of  the  company  might  make  It  of 
vital  moment,  in  the  opinion  of  prudent  and 
honest  directors,  to  carry  out  a  mercantile 
transaction  Involving,  as  an  Incident,  the  ac- 
qulaitlon  of  shares  in  trust  for  the  company,  he 
was  luclined  to  the  opinion  that  an  aboolute 
prohibition  would  be  the  better  rule;  but  that 
he  did  not  feel  warranted,  under  the  circum- 
stances of  the  case.  In  setting  op  his  own  views 
against  the  authority  of  a  court  of  co-ordinate 
Jurisdiction. 

In  Phosphate  of  Lime  Co.  v.  Green,  U  B.  7 
a  P.  43,  25  L.  T.  N.  S.  036,  where  plaintiff 
sued  the  defendants  for  money  lent,  the  defense 
was  a  satla&ctlon  by  surrender  of  shares  of 
the  plaintiff's  stock  held  by  the  defendants, 
which  surrender  the  plaintiff  claimed  was  •lira 
vlrea  as  violating  a  provision  of  the  plaintUTs 
artlclea  of  association,  forbidding  It  to  par^ 
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from  this  respondent  ibe  alle{[ed  amount,  to 
wit,  $16,000  due  by  him  on  his  alleged  sub- 
scription note  for  stock  to  the  Alabama  Ter- 
minal St  Jmprovement  Company,  upon  t^e 
ground  that  it  is  not  shown  by  sai  d  bill  of 
complaint  that  the  complainants  are  judg- 
ment creditors  of  tbe  Alabama  Terminal  s 
Improvement  Company,  and  it  is  shown  by 
said  bill  of  complaint  that  the  complainants 
have  a  plain  and  adequate  remedy  at  law 
for  the  collection  of  the  amount  due  by  this 
respondent  on  his  said  subscription  note  for 
shares  of  stock  to  the  Alabama  Terminal  St 
Improvement  Company. 

"(12)  This  respondent  demurs  to  so  much 
of  said  bill  of  complaint  as  seeks  to  recover 
from  this  respondent  the  lUl^ied  amount  of, 
to  wit,  $25,000,  alleged  in  said  bill  to  have 
been  received  by  this  respondent  of  moneys 
or  assets  of  said  Alabama  Terminal  A.  Im- 


cbase  Its  own  Bbares  of  stock.  The  court  held 
that,  even  though  the  transaction  be  coasidered 
a  purchase  by  tbe  plaintiff  of  Its  shares  of 
sto«k.  It  had  been  snbsequentir  ratified  hj  the 
action  of  Its  shareholders. 

In  Trevor  v.  Whltworth,  L.  B.  12  App.  Cas. 
409,  57  L.  J.  Ch.  N.  B.  28,  57  L.  T.  N.  S.  407, 
36  Week.  Rep.  145,  infra.  Lord  Herscbell,  Is 
referring  to  the  above  case,  said  that  no  qoes- 
tlon  was  raised  In  the  argument,  or  deter- 
nlned.  as  to  the  powers  conferred  by  the  mem- 
orandum cf  association  ;  and  that  It  la  to  be 
observed  that,  at  that  time,  it  was  not  so 
clearly  settled  as  It  has  slace  been,  that  a 
transaction  not  within  the  scope  of  the  memo- 
randum Is  Incapable  of  ratification. 

In  Re  Natal  Investment  Co.  L.  R.  B  Ch.  22, 
21  L.  T.  N.  S.  445.  18  Week.  Rep.  30,  where 
the  articles  of  association  authorized  the  di- 
rectors to  accept  a  surrender  of  shares.  It  was 
held  that  the  company  might  accept  the  surren- 
der of  shares,  cancel  the  application  for  the 
shares,  and  return  the  deposit  paid  thereon. 

The  questluD  was  finally  passed  upon  by  the 
House  of  Lords  In  Trevor  v.  Whltworth,  L.  R. 
12  App.  Cas.  409,  ST  L.  J.  Ch.  N.  8.  28,  67  L. 
T.  N.  B.  467,  36  Week.  Rep.  146.  In  this  case 
a  company.  Incorporated  for  the  purpose  of  ac- 
quiring and  carrying  on  a  manuftkcturlng  busl- 
uesB,  and  any  other  businesses  and  transactions 
that  It  might  consider  to  be  in  any 
way  conducive  or  auxiliary  thereto,  purc)iased 
more  than  4.000  of  Its  16,000  shares  of  Its  capi- 
tal stock ;  and,  upon  Its  going  into  liquidation, 
a  former  shareholder  presented  a  claim  for  the 
balance  of  tbe  purchase  price  of  bis  shares 
sold  by  bim  to  the  company.  It  was  held  that 
the  transaction  was  ultra  vires,  on  tbe  ground 
tSiat,  If  the  shares  were  purchased  for  the  pur- 
pose of  selling  them  again.  It  constituted  a  traf- 
ficking In  shares ;  and  If  they  were  purchased 
for  tbe  purpose  of  retaining  them.  It  constituted 
an  indirect  method  for  reducing  the  capital 
of  the  company.  Ixird  Herschell,  In  addressing 
the  House  of  Lords,  said  that  the  purpose  of 
tbe  statute  In  requiring  that  tbe  memorandum 
shall  contain  tbe  amount  of  Its  capital.  In  pro- 
viding a  method  for  Increasing  Its  capital,  and 
In  declaring  that,  save  as  aforesaid,  no  altera- 
tion shall  be  made  by  any  company  In  the  con- 
ditions contained  In  Its  memorandum  of  asso- 
ciation, was  "to  assure  to  those  dealing  with 
the  company  that  the  whole  of  the  subscribed 
capital,  unless  diminished  by  expenditure  upon 
the  objects  defined  by  the  memorandum,  shall 
remain  available  for  the  discharge  of  Its  11a- 
blltttea  The  capital  may,  no  doubt,  be  dimin- 
ished by  expenditure  upon,  and  reasonably  In- 
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provement  Company,  and  held  by  this  r*- 
spondent,  upon  the  ground  that  it  is  noi. 
shown  by  said  bill  that  this  respondent  re- 
ceived any  of  said  money  or  assets  of  the  Al- 
abama Terminal  ft  Improvement  Company 
sought  to  be  recovered  of  this  reroondent  in 
this  suit  prior  to  the  date  of  the  filing  of  the 
bill  of  complaint  In  this  cause." 

The  material  averments  of  the  bill  werfr 
sustained  by  the  evidence,  including  the  faet 
that  the  entries  for  the  renewal  and  eztoi- 
sion  of  the  notes  executed  by  Woolfolk  and 
Saportas,  as  well  as  all  the  payments  made 
by  the  corporation  to  Henderson,  were  mado 
upou  the  cash  book  of  the  Alabama  Ter- 
minal &  Improvement  Company,  whioh  book 
it  was  the  duty  of  the  treasurer  of  the  cor- 
poration  to  keep.  It  was  further  shown 
that  during  the  time  covered  by  the  transac- 
tions involved  in  the  suit,  Henderson  had 

cidental  to,  all  the  objects  specified.  A  part 
of  It  may  be  lost  In  carrying  on  the  business 
operations  authorised.  Of  this,  all  persona 
trusting  the  company  are  aware,  and  take  th* 
risk.  But  I  think  they  have  a  right  to  rely, 
and  were  Intended  by  the  legislature  to  have  a 
right  to  rely,  on  the  capital  remaining  uadlmin- 
Ished  by  any  expenditure  outside  these  limits, 
or  by  the  return  of  any  part  of  It  to  th* 
shareholders.  ...  By  the  act  of  1867,  pro- 
vision  was  made  enabling  a  company,  under 
strictly  defined  conditions,  to  reduce  its  capital. 
Nothing  can  be  stronger  than  these  carefully 
worded  provisions  to  sbow  how  inconsistent 
with  the  very  constitution  of  a  joint-stock  com- 
pany with  limited  liability,  the  right  to  reduce- 
its  capital  was  considered  to  be."  In  the  same 
case.  Lord  Watson  said,  in  regard  to  the  power 
of  companies  to  dlmlnlBb  or  reduce  the  amount 
of  their  capital,  that  "paid-up  capita)  may  be 
dlmlnlsbed  or  lost  in  the  course  of  the  com- 
pany's trading;  that  is  a  result  which  no  legis- 
lation can  prevent ;  but  persons  who  deal  with, 
and  give  credit  to,  a  limited  company,  naturally 
rely  upon  the  fact  that  the  company  Is  trad- 
ing with  a  certain  amount  of  capital  already 
paid,  as  well  as  upon  tbe  responslblllty  of  Its 
members  (or  the  capital  remaining  at  call ;  and 
they  are  entitled  to  assume  that  no  part  of  tbo 
capital  which  has  been  paid  Into  the  cofFers  of 
the  company,  has  been  subsequently  paid  out 
except  in  the  legitimate  course  of  Its  buslnesa'* 

b.  Taking  lAofvs  In  paymmt  of  Ituiebtodiies* 

dtM  corporation. 

In  the  following  cases  It  was  held  that  a  cor- 
poration may  take  Its  own  shares  of  stock  lik 
payment  of  a  debt  due  it:  Cbllllcothe  Branch 
of  State  Bonk  v.  Fox,  3  Blatcbf.  431,  Fed.  Caa 
No.  2,083 ;  Dock  v.  Scbllchter  Jute  Cordage  Co. 
167  Pa.  370,  31  Atl.  666;  Barto  v.  Nil,  16. 
Wash.  663,  46  Pac.  1033. 

And  In  Taylor  v.  Miami  Exporting  Ca  ft 
Ohio,  177,  it  was  held  that  a  corporation  may 
do  BO  although  tbe  stockholder  be  solvent  at 
the  time. 

In  City  Bank  v.  Bruce,  17  N.  Y.  507,  Involv- 
Ing  a  transaction  governed  by  tbe  laws  of  Ohio, 
tbe  court  held  that  the  action  of  the  plalnUlF 

corporation  in  permitting  Its  stockholders,  who 
were  Indebted  to  It  on  their  stock  notes,  to  pay 
such  notes  by  the  surrender  of  their  sbares  of 
stock,  violated  no  rule  of  tbe  common  law  or 
of  the  statutory  law  of  Ohio.  In  so  holding. 
It  cited  Taylor  v.  Miami  Exporting  Co.  6  Ohio, 
17T,  saying  that  that  case  beld  that  a  bank 
might  receive  its  own  stock  in  payment  of  ^ 
debt 
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no  funds  in  his  hands  as  treasurer  of  the 
eotnpanjr,  but  allowed  Woolfolk  to  draw  on 
him  as  such  treasurer  for  the  puipose  of  ob- 
taining the  use  of  inonev  from  uie  Farley 
National  Bank.  That  the  money  obtained 
from  the  discount  of  such  drafts  was  used 
in  part  in  the  purchase  of  stock  of  the  Ala- 
bama Terminal  &  Improvement  Company, 
and  that  tliey  were  in  each  case  taken  up  by 
larger  drafts  of  the  same  kind.  That  it  was 
the  result  of  this  "kiting"  operation  that 
caused  the  bank  to  suspend. 

The  chancellor  held  that  Henderson  waa 
responsible  to  complainants  for  the  amount 
of  two  notes  which  were  sent  by  him  to  the 
Farley  National  Bank  for  collection,  and 
were  paid  by  checks  on  said  bank,  and  ren- 
dered a  decree  against  him  for  their  amount 
with  interest,  E'rom  this  decree  the  plain- 
tl(T  Appealed  on  the  ground  that  it  was  er- 
ror  to  refuse  to  charge  Henderson  with  the 

It  will  tbns  be  seen  that  this  case  does  not 
involve  the  general  rtRbt  of  corporations  to  pur- 
chase their  own  abarea  of  stock,  but  mereir 
that  they  mar  take  such  sharea  Id  payment  of 
debts  due  tbem, 

Tbe  rUtbt  of  a  corporation  to  take  Its  own 
stock  In  satlafaotlon  of  a  debt  dn«  to  It  was 
rccosnhwd,  tbouxh  not  InvolTed,  In  Coppln  t. 
Qreenlees  i.  H.  Co.  88  Ohio  St  275,  48  Am.  Bep. 
425,  tupra.  II.  a. 

And  In  Craodall  v.  Lincoln,  52  Coon.  73,  52 
Am.  Rep.  &60,  uitpra,  II.  a.  wbere  tbe  purchase 
of  stock  Involved  was  declared  Innlld,  the 
court  said  that  the  act  of  a  corporation  In  tak- 
ing Its  snares  of  stock  lo  payment  of  a  dabt 
would  not  be  lllefml  per  >«. 

And  so  !n  State  «*  rel.  Colbom  v.  Oberllo 
BldfC.  &  L.  Abso.  85  Ohio.  St  258.  tbe  court.  In 
holding  attainst  tbe  power  of  a  corporation  to 
traflic  Id  Its  shares  of  stock,  said  that  it  did 
not  deny  tbat  a  corporation  has  power  to  re- 
ceive Bbares  of  Its  stock  as  security  for  a  debt, 
or  other  similar  purpose. 

And  in  Barton  v.  I*ort  Jackson  ft  U.  F.  PI. 
Road  Co.  IT  Barb.  807,  It  waa  said  that,  while 
tbe  purchase  of  Its  own  shares  of  stock  made 
by  defendant  company  was  unauthorized,  cor- 
porations mlKbt  perbaps,  have  authority  to 
take  shares  of  their  stock  In  payment  of  the 
debts  dne  them. 

In  E»  parte  Holmes,  B  Cow.  429,  where  the 
court  held  that  a  corporation  cannot  vote  Its 
shares  of  stock  tranaferred  to  It  In  payment  of 
a  debt  It  did  not  deny  tbe  right  of  tbe  cor- 
poration to  take  snch  transfer.  In  fact,  it  ex- 
presaly  stated  that  It  might  do  so,  bat  tbat 
neltber  the  corporation  nor  tta  directors  conld 
vote  such  sharea  of  atoek. 


III.  Statutory  grant  of  power. 

In  Iowa  Lumber  Co.  v.  Foster,  49  Iowa,  25, 
81  Am.  Itep.  140,  the  eonrt  In  boldlno;  tbat  tbe 
plaintiff  corporation  might  purchase  Its  own 
stock,  based  Its  decision  on  the  ground  that  In 
that  state  corporations  were  orKanlBCd  under  a 
general  law.  and  might  assume  sncb  powers, 
and  define  and  limit  the  extent  thereof  as  Is 
deemed  advisable;  that  tbe  plaintiff's  articles 
of  Ineorporatlon  authorised  It  to  purchase  and 
bold,  sell  or  eicbange,  any  real  estate  or  other 
property  that  It  might  deem  desirable;  and  that 
the  word  "property"  was  snfflcleot  to  authorlxe 
It  to  purchase  Its  own  stock,  there  being  no 
pretense  of  fraud  or  bad  ftiitb  In  the  transac- 
tion, or  tbat  the  rights  of  creditors  were  In- 
jnrlonnly  affected. 
01L.B.  A. 
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amount  which  bad  been  paid  with  the  assets 
of  the  improvement  company  for  the  pur- 
chase of  stock,  A  cross-appeal  was  prose- 
cuted by  Henderson  from  so  much  of  the  de- 
cree as  permitted  any  recovery  against  him. 

Further  facts  appear  in  the  opinion. 

Hessra.  Onnter  ft  Onnter.  Watts. 
Tror,  ft  GaSey,  and  J.  M.  Ghiltoa,  for 
plaintiffs: 

The  only  reasonable  deduction  that  can  be 
drawn  from  the  evidence  is  that  tbe  reapond- 
dent  Henderson  had  actual  knowledge  of  the 
condition  of  the  company's  affaire  at  the 
time  he  sold  his  atoek;  that  the  sale,  while 
in  form  a  sale  to  Woolfolk  and  Saportas, 
was,  in  substance,  a  sale  to  tiie  company; 
and  that  the  company's  funds  were  used  to 
pay  the  purcliase  price  of  the  stock. 

American  Preserver  Co.  v,  Columbia  In- 


la  Rollins  V.  Shaver  Wagon  ft  Carriage  Co. 
80  Iowa,  380,  45  N.  W.  1037,  it  was  held  that 
a  corporation  was  authorised  to  accept  a  sur- 
render of  abares  of  Its  stock,  and  return  to  the 
stockholder  In  exchange  therefor  bouda  of  an- 
other corporation  which  bad  been  given  In  pay- 
ment  for  the  stoeit.  This  decision  was  baaed 
on  the  authority  of  Iowa  Lumber  Co.  v.  Fos- 
ter, 49  Iowa.  26.  31  Am.  Rep.  140,  and  City 
Bank  V.  Bruce,  17  N.  T.  510,  lupra.  11.  b;  John- 
son County  V.  Thayer,  04  D.  S.  631,  24  L.  ed- 
188,  tspro.  II.  a. 

In  the  above  case  the  court  cited  Iowa  LaD^ 
ber  Co.  v.  Foster.  40  Iowa,  20.  SI  Am.  Rep.  140, 
aupra,  holding  tbat  tbe  defendant  corporation 
had  power  to  purchase  Its  own  shares  of  stock, 
under  Its  articles  of  Incorporstlon  authorizing 
It  to  acquire  by  deed,  lease,  assignment  or  oth- 
erwise, any  property,  both  real  and  personal, 
and  to  transfer  the  same  at  Its  pleasure,  and 
do  all  other  acts,  and  exercise  all  other  powers, 
necessary  to  be  done  or  performed  In.  almn^ 
or  in  carrying  on  the  business  for  which  It  waa 
organised. 

And  in  Roblson  v.  Beall.  26  Oa.  17,  It  was 
held  tbat  »  bank  conld  purcbaae  Its  own  sharea 
of  stock  under  a  charter  granting  It  power  to 
purchase  and  aell  every  kind  of  "gooda,  chat- 
tela,  and  effects." 

A  statute  vesting  a  corporatloB  with  power 
to  purchase  such  personal  estate  as  the  pur- 
poses of  tue  corporation  shall  require,  exc^ 
certain  designated  sorts  of  personal  property, 
which  exception  doss  not  embrace  shares  of  its 
.own  stock,  coupled  with  other  provisions  which 
recognize  tbe  power  of  a  corporation  to  own 
such  Bbares,  constitutes  a  Rrant  of  power  to 
corpora  tlnns  to  purchase  their  own  ahares  of 
Btock,  where  the  purposes  of  the  corporations 
re<]ulre  It  Chapman  v.  Iron  Clad  Rheostat  Co. 
62  N.  J.  L.  407.  41  Atl,  600;  Berger  v.  United 
States  Steel  Corp.  63  N.  J.  Eq.  800.  63  AtL 
08. 

In  Davie  v.  Second  TTntversallst  Meeting 
House,  8  Met  821.  It  was  held  that  defendant 
corporation,  which,  by  Its  charter,  was  sntbor- 
ized,  not  only  to  build  a  meeting  houne.  but  to 
hold  property,  a  yearly  Income  of  which  should 
not  exceed  a  stated  amount  and  should  con- 
stitute a  fund  for  parochial  purposes,  had  the 
power  to  leaue  shares  of  stock  which  were  to 
be  redeemshle  at  par  value,  upon  the  bolder 
moving  away  and  becoming  a  nnnresldent 

A  statute  authorizing  a  corporatloQ  to  pnr> 
chase  shares  of  Its  own  stock  from  its  snrplni 
profits  will  not  Justify  a  corporation  In  boi^ 
rowing  money  im  the  purpose  of  purchasing 
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vestment  Co.  7  Misc.  609,  28  N.  Y.  Supp. 
782;  Wolffe  v.  mate,  79  Ala.  201.  58  Am. 
Rep.  590;  Loi'ing  v.  Brodie,  134  Masa.  433. 

Henderson,  an  an  officer  of  the  company, 
is  chai;gcable  with  knowledge  of  what  ap- 
peared on  its  books. 

Merokanta'  Bank  v.  Taylor,  21  Ga.  334; 
Merchants  Bank  v.  Rudolf,  6  Neb.  527; 
Bubbard  v.  Weare,  79  Iowa,  678,  44  N.  W. 
■915;  First  Hat.  bank  v.  Tisdale,  84  N.  Y. 
<I3j;  Huntington  r.  AttHU,  118  N.  Y.  36S,  23 
N.  K.  544;  Bedford  v.  Sherman,  68  Hun, 
317,  22  N.  Y.  Supp.  892;  Koeohl  v.  LeiUng- 
er  A  0.  Brewing  Co.  26  App.  Div.  573,  50 
N.  Y.  Supp.  568 ;  Spellier  Electric  Time  Co. 
V.  Oeiger,  147  Pa.  3B0.  23  Atl.  547;  OIney 
T.  Chfidsey,  7  R.  I.  224;  haw  T.  Bank  of 
West  Tennessee,  9  H«isk.  419;  Humphrey 
V.  People,  18  Hun,  393;  Martin  v.  Webb,  110 
U.  8.  7,  28  L.  ed.  40,  8  Sup.  Ct.  Rep.  428. 

While  a  corporation  may  purefaase  shares 

■each  fharcB  while  In  coDtemplatloo  of  IqboI- 
Teory ;  and  a  note  given  for  money  borrowed 
tor  aneb  parpose,  to  one  wbo  knew  ol  tbe  pnr- 
poae,  Is  Inralld  as  to  creditors.  Adams  &  W. 
•Co.  T.  Derette,  8  8.  D.  lift,  31  L.  R.  A.  407,  65 
H.  W.  471. 

In  Taylor  Miami  Exporting  Co.  6  Ohio, 
177.  where  it  was  held  that  a  corporation  mlgbt 
receive  Its  shares  of  stock  In  payment  of  a  debt 
-due  It  by  a  stockholder,  the  coart  said  that  the 
•corporation  Involved,  tbe  ostensible  purpose  of 
which  was  the  exportation  of  goods,  while  its 
Teal  object  was  that  of  carrying  on  a  bankiaic 
biislnera,  was  anthorfsed  to  trafflc  In  lu  own 
shares  of  stock,  by  tbe  provisions  of  Its  char- 
ter giring  Its  directors  rxteoslve  powers  over 
Its  fimdn.  and  antborlzlng  them  to  dispose  of ; 
tbe  fimds  In  such  tonnner  as  tbey  should  think  ' 
most  advautageous  to  tbe  company. 

This  decision  was  rendered  In  1833,  long 
prior  to  the  following  decision  In  the  case  of 
Copptn  V.  Oreenlees  &  R.  Co.  38  Ohio  St.  27S, 
43  Am.  Hep.  42.%,  and  was  referred  to  In  that 
■case  as  holding  that  a  corporation  might  receive 
Its  shares  of  stocic  In  payment  of  a  debt ;  and 
nothing  was  said  as  to  the  construction  placed 
by  the  court  upon  the  charter  of  the  company. 

Tbe  power  to  trafflc  In  Its  own  stock  Is  not 
-conferred  vpon  a  corporation  organized  for 
manufacturing  purposes,  by  a  statute  confer. 
Ting  the  power  to  acquire  and  convey,  at  pleas- 
ure, all  such  real  and  personal  estate  as  may 
be  necessary  and  convenient  to  carry  into  ef- 
fect the  objects  of  Its  Incorporation.  Coppln 
V.  Oreonleta  &  R.  Co.  38  Ohio  Bt  276,  48  Am. 
Rep.  425. 

A  plank-road  comiwny  is  not  given  power  to 
j>urcbase  its  own  shares  of  stock,  by  tbe  statute 
giving  It  power  to  bold,  purchase,  and  convey 
such  real  nod  personal  estate  as  the  purposes 
-of  tbe  corporation  shall  require.  Barton  v. 
Port  Jackson  &  U.  F.  PI.  Road  Ca  17  Barb. 
.897. 

A  company  is  not  authorized  to  purchase  Its 
own  shares  of  stock  by  a  m<>morandiira  of  as- 
sociation empowering  it  to  do  all  tbings  which 
It  may  deem  conducive  to  the  attainment  of  the 
■objects  for  which  It  was  established.  Re  Dron- 
field  Sllkstone  Coal  Co.  L.  R.  17  Ch.  Dlv.  76. 
60  U  J.  Ch.  N.  B.  887,  44  L.  T.  N.  8.  861,  20 
Week.  Rep.  788. 

In  Re  London,  H.  &  C.  Bxch.  Bank,  L.  It  6 
•Cb.  444,  3d  L.  J.  Ch.  N.  S.  508,  18  Week.  Rep. 
778,  It  was  held  that  a  bank  was  not  author- 
ized to  purchase  Its  own  shares  of  stock,  by  a 
snemorandum  of  association  which  authorized 
Jt  b>  do  a  general  banking  and  euhange  boil- 
41  L.  R.  A. 


of  its  own  stock,  provided  that  no  injury  be 
done  to  creditors  (Cooper  v.  Fredci'ick,  9 
Ala.  738}  Buch  a  purchase,  if  in  fact  injuri- 
ous to  creditors,  may  be  set  aside  as  a  fraud 
done  to  them. 

Olenn  v.  Hatchett,  81  Ala.  310,  8  So.  656; 
Oill  T.  Balis,  72  Mo.  424;  strong  v.  Brook- 
lyn Crosstoun  R,  Co.  03  N.  Y.  426;  OilUst 
V.  Moody,  3  N.  Y.  479;  Bamor  v.  Taylor- 
Rioc  Engineering  Co.  84  Fed.  392;  Burht 
V.  Smith,  16  Wall.  390,  sub  nom.  Putnam  v. 
New  Albany  d  8.  C.  Junctioti  R.  Co.  21  L. 
ed.  361 1  Clapp  v.  Peterson,  104  III.  26. 

A  transfer  of  stock  by  a  ntockholder  to 
one  who  is  insolvent  or  in  failing  circum- 
Btaneea  will  not  be  permitted  to  stand,  as 
against  creditors  of  the  corporation,  when- 
ever the  effect  of  the  transaction  is  to  re- 
lieve the  transferrer  from  liability  to  cred- 
itors. 

Cormania  Nat.  Bank  t.  Case,  99  U.  S. 


nees,  and  purchase  and  sell  enumerated  secnrl- 
ties.  among  them  hank  shares,  and  to  do  atl 
other  matters  and  things  whicb  nwy  appear 
to  the  company  Incidental  or  conducive  to  those 
objects.  In  so  holding  the  court  ssid  "that  the 
company  may  do  everything  that  they  think  Is 
fairly  Incidental  to  the  carrying  on  of  the  par- 
ticular business  speclfled:  but  I  do  not  And  a 
syllable  In  that  memorandum  which  anthorlses 
the  purchase  of  their  own  shares ;  and  unless 
there  Is,  in  plain  terms,  a  direct  authority  to 
purchase  their  own  shares,  it  is  clear  In  point 
of  law.  anti  I  have  no  hesitation  In  saying  It 
Is  clearly  understood  among  all  men  of  biwl- 
ness  wbo  give  tbelr  minds  to  the  subject,  that 
they  cannot  do  so.  There  must  be  a  clear  and 
distinct  power  for  that  purpose." 

A  provision  In  the  memorandum  of  associa- 
tion of  a  1)&nk.  giving  the  board  of  directors 
full  power  to  manage  Its  business  as  they  think 
Ht,  Is  not  sufflcieot  to  authorize  the  bank  to 
purchase  Its  own  shares  of  stock.  Ibid, 

A  provision  In  tbe  memorandum  of  associa- 
tion of  a  bank,  authorizing  it  to  mortgage  or 
sell  any  of  its  property,  and  to  accept  payment 
or  satisfaction  for  It  In  fully  paid-up  or  other 
shares,  even  If  construed  to  mean  Its  own 
shares,  will  not  anthortse  tbe  company  to  go 
Into  the  market  and  purchase  Its  own  shares, 
tor  the  purpose  of  keeping  iip  the  price,  and 
paying  for  them  out  of  their  own  fnnds.  Ibid. 

The  act  of  a  corporation  in  going  Into  the 
market  and  purchasing  Its  own  shares  of  stodi 
does  not  constitute  an  acceptance  of  tbe  sur- 
render and  forfeiture  of  Its  shares,  within  the 
meaning  nf  Its  memorandum  of  association 
which  authorizes  It  to  accept  a  surrender  end 
forfeiture  of  any  shares,  from  and  by  any 
member  desirous  of  surrendwlng  and  forfeit- 
ing it  Ibtd. 

ir.  ataiutea  for^UtdUiff  pttrotase. 

In  Farmers'  &  M.  Bank  v.  Champlain  Transp. 
Co.  Iti  Vt.  131,  It  was  held  that  a  statute  pro- 
hibiting banks  ft-om  buying  or  selling  any 
goods,  wares,  or  merchandise  moat  be  strictly 
construed,  and  did  not  prevent  the  bank  from 
purchasing  Its  own  shares. 

A  monej'ed  corporation  Is  forbidden  to  pur< 
chase,  for  the  purpose  of  extinguishment,  shares 
of  Its  capital  stock,  by  a  statute  declaring  it 
unlawful  for  the  directors  of  any  such  corpora- 
tion to  divide,  withdraw,  or.  In  any  manner, 
pay  to  the  stockholders  or  any  of  them,  any 
part  of  the  capital  stock  of  tbe  corporation^ 
without  the  conaent  of  the  legislature.  Jolut- 
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628,  2o  L,  ed.  448;  Boicden  v.  Johnton,  107 
U.  S.  251,  oub  nom.  Adams  v.  Johnaon,  27 
L.  ed.  386,  2  Sup.  Ct.  Rep.  246;  Stuart  v. 
Hat/den,  18  C.  C.  A.  618,  36  U.  S.  App.  462, 
72  Fed.  402;  Foster  Lincoln,  24  C.  0.  A. 
470,  45  U.  S.  App.  623,  79  Fed.  170;  Na- 
tional Carriage  Mfg.  Co.  v.  Story  A  I.  Com- 
meroial  Oo.  Ill  Cal.  631,  44  pae.  1S7;  Aulf- 
man*a  Appeal,  9S  Fa.  605;  Wetutjf  t.  Wad- 
diU,  6  Tex.  CiT.  App.  244,  25  S.  W.  308; 
Burt  V.  Real  Estate  Eaohange,  176  Pa.  619, 
34  Atl.  923. 

The  use  of  corporate  assets  to  pay  the  pri- 
vate debt  of  an  ofBcer  of  a  corporation  can 
confer  no  valid  title  upon  the  recipient,  ir- 
respective of  the  questim  of  his  good  faith. 

Sogers  t.  Batehelor^  12  Pet.  221,  9  L.  ed. 
1063 ;  Rogers  v.  Betterton,  93  Tenn.  630,  27 
S.  W.  1017;  Moriarty  v.  Bailey,  46  Conn. 
592;  Davies  r.  Atkinson,  124  111.  474,  16 
N.  £.  899;  St.  Louis  Type  Foundry  Oo,  v. 


MQ  BuBh,  S  Barb.  Cb.  207;  Olltet  v.  Moody, 
S  N.  Y.  479,  Reversing  6  Barb.  185. 

And.  in  Talt  v.  Pigott  (Wash.)  73  Pac.  364, 
It  was  held  that  a  purchase  of  shares,  made 
with  a  portion  of  the  capital  of  the  company 
with  tiie  Intuition  of  canceltac  them,  was  In- 
valid In  view  of  a  statate  preserlblDg  a  par- 
tleolar  method  for  reducing  tbe  capital  stock 
of  corporations  and  aootber  statute  which 
declared  It  to  be  nnlawfol  to  "In.  any  way  pay 
to  the  stockholders  or  any  of  them  any  part 
of  tbe  capital  stock  of  the  compsny." 

In  German  Sav.  Bank  v.  Wulfekuhler,  IQ 
Kan.  60,  it  was  held  that  a  banking  corporation 
Is  prohibited  from  purchasing  its  own  shares 
of  stock,  by  the  statute  which  forbids  It  to 
^ploy  its  stock,  means,  assets,  or  other  prop- 
erty, directly  or  Indirectly,  for  any  other  par- 
pose  whatever  than  to  accomplish  the  legitimate 
objects  of  Its  creation. 

T.  Rights  of  oreHtors. 

a.  In  general. 

In  Clapp  V.  Peterson,  104  IlL  26,  a  judgment 
creditor  of  tbe  corporation  filed  a  bill  in  chan- 
cery to  subject  to  the  payment  of  her  Judgment 
property  which  tbe  corporation  had  transferred 
to  a  stockholder  In  payment  of  sto^  which  It 
purchased  from  bim.  It  was  hdd  that,  al- 
tbongh  the  purchase  of  stock  was  made  Id  good 
faith  and  without  fraud,  with  nothing  In  tbe 
apparent  condition  of  tbe  company  to  Inter- 
fere with  Its  making  tbe  purchase.  It  was  in- 
valid U  It  Injuriously  affected  tbe  Interest  of 
creditors. 

This  case  was  followed  In  Commercial  Nat 
Bank  v.  Burch,  141  111,  619,  31  N,  E.  420.  Af- 
firming 40  111.  App.  505,  where  It  was  held  that 
the  stockholder  cannot  retain,  as  against  cor- 
porate creditors,  the  fmida  received  by  blm  hi 
payment  of  the  shares. 

An  agreement  by  wbtch  a  corporation  agrees 
with  one  purchasing  Its  stock  at  par  to  pur- 
chase back  the  same  at  the  end  of  a  specified 
period  Is  void  and  nnenforceable  as  against 
creditors.  This  Is  upon  the  ground  that  tbe 
capital  stock  of  a  corporation  Is  a  trust  fund 
for  the  security  of  Its  creditors,  Olmstead  v. 
Vance  &  J.  Co.  196  III.  286,  83  N.  E.  634. 

A  Shareholder  who  has  sold  his  shares  of 
stock  to  tbe  corporation,  and  received  In  pay- 
ment orders  on  Its  treasurer,  cannot  subject 
tbe  funds  or  the  property  of  the  corporation  to 
the  payment  of  such  orders  as  against  creditors 
Heggle  V.  People's  BIdg.  &  L.  Asso.  107  N.  C 
681,  12  8.  B.  276. 
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Wisdom,  4  Lea,  699;  Mt.  Verd  MiUs  Oo.  r, 
MoEUoee  (Tenn.  Ch.  App.)  42  8.  W.  465; 
Germania  Safety  Vault  A  T.  Oo.  r.  BoyiUonr 
IS  C.  0.  A.  118,  37  U.  S.  App.  602,  71  Fed. 

797. 

If  these  quasi  trustees  have  been  guitty 
of  a  misappropriation  of  that  whi<£  has- 
been  committea  to  their  trust,  the  quasi 
cestui  gu0  trust  has  the  tame  right  to  fol- 
low the  trust  fund  into  the  hands  of  its  re* 
cipient  as  he  would  have  in  the  case  of  » 
regular  trust, 

Evangelitsal  Synod  of  V,  A.  v,  Sohceneidif. 
143  Mo,  662,  45  S,  W.  647;  Bnorgrasa  v. 
Moore,  30  Mo.  App.  232 ;  Clark  v.  First  Nat. 
Bank,  67  Mo.  App.  281 ;  First  Vat.  Bank  r. 
Sonford,  62  Mo.  App.  394;  /.  X  L.  PresseX 
Brick  Co.  r.  Svhoeneich,  66  Mo.  App.  283; 
Leonard  v.  Latimer,  67  Mo.  App.  138 ;  Peah 
V.  L'llicott,  30  Kan.  156,  46  Am,  Rep.  90,  1 
Pae.  490;  Thompson  v.  Qlouceater  City  Sav. 


And,  on  the  distribution  of  the  assets  of  a. 
bank,  a  shareholder  Is  not  entitled,  as  against 
creditors,  to  a  dividend  on  tbe  certificate  or 
deposit  received  by  bim  from  the  bank  In  part 
pajrmcnt  for  his  stock.  Columbian  Bank's  Es- 
tate, 147  Pa.  422,  23  Att.  620,  626,  628. 

An  insolvent  corporation  cannot  purchase  lt» 
shares  of  stock,  where,  by  reason  of  the  fact 
that  Its  capital  has  not  been  fally  paid  In,  Its- 
stockholders  are  Indlvldnally  liable  for  all  Its- 
debts,  Currier  v.  Lebanon  Blate  Co.  66  N.  H. 
262. 

In  Crandall  v,  Lincoln,  62  Conn,  73,  62  Am. 
Rep.  560,  eupra,  II.  a,  it  was  held  that  the  act 
of  a  corporation  In  purchasing  shares  of  Its- 
stock  at  a  time  when  they  were  below  par  was 
Invalid  as  against  creditors,  and,  on  a  subse- 
quent appointment  of  a  receiver,  he  could  re- 
cover from  tbe  selling  stockholders  the  amount 
paid  to  tbem. 

The  fact  that  a  stockholder  In  selling  his- 
shares  of  stock  did  not  know  that  tbe  corpMS- 
tlon  was  the  purchaser  does  not  render  taw- 
transaction  valid  as  against  creditors.  Tbtd. 

And  In  Talt  v.  Pigott  (Wash.)  78  Pac.  364. 
It  was  held  that  a  receiver  of  a  corporation.' 
might  recover  back  tbe  funds  paid  by  It  In 
purchasing  Its  shues,  attboogta  tiie  corporation 
was  not  Insolvent  st  the  time  of  tbe  porehassr 
as  such  purchase,  which  was  rendered  unlaw- 
ful by  reason  of  a  statute  which  forbade  tbe- 
payment  to  the  stockholders  of  any  part  of  tbe- 
capltal  of  tbe  company,  deprived  tbe  company 
of  funds  which  otherwise  would  have  ben- 
available  for  the  bmeflt  of  creditors  on  U» 
subsequent  Insolvency. 

b.  OredUors  leho  are  enttOad  to  protooMoHk. 

One  Is  a  creditor  of  a  corporation,  within- 
the  rule  making  Its  purcbase  of  Its  stock  In- 
valid where  It  Injarlousty  affects  a  creditor, 
where,  at  tbe  time  of  tbe  purchase  of  the  steefc, 
a  caase  of  action  had  accmed  In  favor  of  socl^ 
person  against  the  corporation  for  the  fraudu- 
lent purchsse  of  personal  property  from  bim,  al- 
though suit  was  not  commenced  on  such  cause 
of  action  until  after  the  purchase  of  tbe  stodk. 
Clapp  V.  Peterson.  104  111.  26, 

A  contract,  made  by  a  corporation  on  ttS' 
sale  of  shares  of  Its  stock,  to  purchase  back 
tbe  same  at  tbe  end  of  a  prescribed  period,  will 
not  be  enforced  to  tbe  injury  of  creditors  exist- 
ing at  tbe  time  of  the  attempt  to  compel  Its. 
enforcement,  although  tbe  corporation  was  not 
Indebted  to  such  creditors  at  the  time  of  tb» 
making  of  the  contract.    Olmstead  v,  Vance  ^ 
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Inat.  (N.  J.  Eq.)  6  Cent.  Itep.  328,  8  Atl. 
97  J  Davenport  Plow  Co.  v.  Lamp,  80  Iowa, 
722,  46  N.  W.  1049. 

Respondent  is  not  entitled  to  the  protec- 
tion accorded  to  a  bona  fide  purchaBer  for 
value,  without  notice,  because  ne  had  actual 
knowledge  of  the  circrumBtonceB  attending 
the  transaction;  or,  at  least,  if  he  had  no 
such  actual  knowledge,  he  was  chargeable 
with  notice  thereof  from  his  official  position, 
as  has  been  shown  above,  as  well  as  from 
the  fact  that  he  knew  that  corporate  funds 
were  used  to  eome  extent  in  payment  for 
the  stock  purchased  of  him. 

Jonathan  Mills  Mfg.  Co.  v.  Whitehurat, 
19  C.  C.  A.  130,  37  U.  S.  App.  864,  72  Fed. 
496;  Slattdish  v.  Babcoch,  52  N.  J.  Eq.  628, 
29  Atl.  327;  McClellan  v.  Pyeatt,  14  C.  C. 
A.  140,  32  U.  S.  App.  104,  66  Fed.  843; 
National  Exp.  Co.  v.  Hough,  3  Ohio  Dec. 
169;  Oii»  V.  Otia.  167  Mass.  245,  45  N.  K. 

J.  Co.  196  111.  236,  63  N.  B.  634,  Afflrmlns  92 
III.  App.  2S7. 

Bnbseqaeot  creditors  cannot  complain  of 
the  action  of  the  corporation  In  purchasing  Its 
shares  of  slock.  Shoemaker  v.  Waahbum  Lum- 
ber Co.  97  Wis.  585,  73  N.  W.  88S. 

Persons  who  did  not  become  creditors  of  a 
corporation  until  subsequent  to  the  depletion 
of  Its  funds  a  purchase  br  It  of  shares  of 
Its  capital  canQot  complain  of  SDch  purchase, 
as  the  trost-fnnd  doctrine,  npon  which  the  right 
of  creditors  to  complain  of  such  purchase  Is 
based,  applies  ml?  to  those  creditors  who  have 
eqnltable  rights  In  the  fund  at  the  time  of  Its 
depletion.  Marvin  t.  Anderson,  111  Wis.  887, 
87  N.  W.  226. 

TI.  "What  eonaiitutea  o  p«rcAa«s  voUMn  Mson- 
ing  of  rule  forltidding  tame. 

A  bankluflT  corporation  Is  not  deprived  of  the 
rl^t  to  nccept  a  pledge  of  Its  own  stock  as 
security  for  a  present  loan  of  monej,  by  the 
rale  of  law  forbidding  corporations  to  purchase 
their  own  shares  of  stock.  Dalsell  T.  Com- 
mercial Bank,  82  Mo.  Am>.  264. 

In  Chetllan  v.  Republic  L.  Ins.  Co.  86  111. 
220,  where  It  was  contended  that  the  act  of 
the  corporation  ISBulng  certificates  of  pald-op 
stock  to  those  who  had  paid  20  per  cent  on 
their  subscription,  for  an  amount  equal  to  the 
sum  thus  paid,  and  canceling  the  balance  of  the 
sabserlptlon,  was  ultra  vtrea,  as  reducing  the 
capital  stock  of  the  corporation.  Tbe  court 
held  that,  by  sncb  act,  tbe  corporation  did  not 
purchase  Its  own  stock ;  that  the  title  to  the 
sto<A  remained  in  It  until  paid  for,  and  the 
purchaser  received  his  certificate. 

A  corporation  Is  not  traflleklng  in  Its  own 
shares  of  rtock,  where  It  purchases  a  note  made 
by  one  of  Its  officers,  and  thereby  secnres  pos- 
session of  shares  of  stock  which  had  been 
fraudulently  Issued  by  such  officer  as  collateral. 
Cincinnati,  H.  Ik  D.  B.  Co.  v.  Duckworth,  2 
Ohio  C.  a  518. 

A  contract  br  a  corporation  to  take  back 
shares  of  its  stock  from  a  subscriber  and  sur- 
render to  him  his  note  given  for  part  of  tbe 
purchase  price  Is  valid,  and  does  not  come 
within  the  rule  forbidding  corporatloos  to  pnr- 
diBse  thetr  own  sbares  of  stock,  where,  at  the 
same  time,  the  corporation  entered  into  an 
agreement  with  another  to  sell  the  shares  of 
stock  to  another  at  par,  for  a  total  amount 
greater  than  the  amount  ^  tbe  unpaid  subscrip- 
tion note.  8t.  Txmls  Rawhide  Co.  v.  HUI,  72 
Mo.  App.  142. 
«1  L.  R.  A. 


737;  Hhryook  v.  Waggoner,  28  Pa.  430; 
Cheahrough  v.  Wrighi,  41  Barb.  28;  Burt- 
nett  T.  i'irtf  Xat.  Banlb,  38  Hich.  630. 

A  dieck  drawn  officially  on  tiie  account  of 
the  Alabama  Terminal  k  Improvement  Com- 
pany was  notice  to  the  taker  of  the  fraud. 

Shaw  V.  Spencer,  100  Mass.  382,  1  Am. 
Rep.  115,  97  Am.  Deo.  107;  Wollfe  v.  State, 
79  Ala.  201,  58  Am.  Rep.  590;  Central  2iat. 
Bank  v.  Comtectumt  Mut.  L.  Ina.  Co.  104 
U.  S.  64,  26  L.  ed.  693. 

It  talus  but  slight  ciTcumstances  of  oon- 
sent  and  collusion  to  make  tbe  acta  of  one 
joint  operator  the  act  of  all. 

2  Wharton,  Kv.  S  1205;  4  Am.  &  Eng. 
Enc.  Law,  pp,  629,  856;  Johnaon  v.  State, 
29  Ala.  C2,  65  Am.  Dec.  383;  Lincoln  T. 
Claflin,  7  Wall.  137,  19  L.  ed.  108;  Holmea 
v.  WiUard,  123  N.  Y.  76,  11  L.  R.  A.  171,  2* 
N.  E.  1083. 

The  books  kept  by  Shellhom  were  part  of 

In  New  Eoglaod  Trust  Co.  v.  Abbott,  16:^ 
Masa  148,  27  U  R.  A.  271,  88  N.  E.  432,  It 
was  held  that,  even  though  the  plaintiff  cor- 
poration's charter  be  construed  as  forbidding 
it  to  Invest  in  Its  own  shares  of  stock,  suc't 
charter  would  not  render  Invalid  an  agreement 
contained  In  a  subscription  to  Its  sto^,  where- 
in a  subscriber  agrees  that,  at  his  death,  tbe 
shares  of  stock  be  transferred  to  the  corpora- 
tion at  an  appraised  value,  to  be  subsequently 
resold  by  It  to  such  persons  as  shall  appear 
to  Its  directors  moat  likely  to  promote  confl- 
denee  In  Its  stability,  as  such  a  transfer  of 
stock  Is  not  for  tbe  purpose  of  an  Investment 

In  Re  Denver  Hotel  Co.  62  L.  J.  Ch.  N.  8. 
460,  [18031  1  Ch.  496,  2  Reports,  380,  68  U 
T.  N.  S.  8.  41  Week.  Rep.  888,  It  was  held  that 
a  company  did  not  purchase  Its  own  shares  of 
stock,  but  merely  accepted  a  surrender  of  tbem, 
which  It  was  authorised  to  do  in  Its  articles 
of  association,  where  it,  having  two  hotels, 
one  an  available  asset  and  the  other  held  un- 
der an  onerous  lease,  sold  the  lease,  good  will, 
and  furniture  of  the  leased  hotel,  la  considers- 
tlon  of  the  payment  of  £8,000  and  an  agree- 
ment by  the  purchasing  shareholders  to  assume 
tbe  obligations  of  tbe  lease,  coupled  with  a  sur- 
render by  such  shareholders  of  tbelr  shares  to 
the  company.  T^ord  Justice  Lindley  distin- 
guished the  case  from  Trevor  v.  Whitworth,  L. 
R.  12  App.  Caa  409.  57  L.  J.  Ch.  N.  8,  28,  57 
U  T.  N.  S.  457,  36  Week.  Rep.  146,  tupra,  II. 
a,  by  saying :  "The  company  Is  giving  notblnx 
in  the  shape  of  money  and  other  available  aa- 
sets  for  the  shares  wblcb  It  acquires.  Tbe  as- 
sets It  parts  with  are  the  consideration  for  the 
release  of  tbe  company  from  tbe  heavy  obliga- 
tions and  liabilities  Involved  In  the  retention 
of  the  onerous  lease  of  the  hotel,  and,  on  the 
other  hand,  the  company  Is  compromising  a 
dispute  with  its  managing  director.  .  .  . 
The  bargain  would  be  a  good  one  for  the  com- 
pany, even  If  the  shares  were  not  surrendered. 
The  surrender  of  them  Is  pure  gain  to  tbe 
company.  .  .  .  Under  these  circumstances 
tbe  transaction  Is  not  really  a  purchase  by  the 
company  of  Its  own  shares." 

A  corporation  cannot  make  a  valid  contract 
with  the  promoter,  to  whom  It  had  agreed  to 
give  a  certain  number  of  shares  of  Its  stock,  to 
accept  a  surrender  of  sncb  shares,  and  pay  bim 
a  specified  amonat  of  the  net  earnings  of  tbe 
company,  as  It  amounts  to  a  purchase  of  Uie 
shares  of  the  stock.  Shaw  v.  Ohio  Edison  In- 
stallation Co.  10  Oblo  Dec.  Reprint,  233. 

a  w.  p. 
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the  res  geata  of  the  operatione,  and,  being 
tlie  act  of  one  of  the  confederates,  in  further- 
ance of 'the  common  design,  are  evidence  of 
notice  at  least,  honrever  the  law  might  re- 
gard them  in  other  cases  having  no  such 
xeature. 

Montgomery  t.  Bwelutnge  Bank  (Pa.)  6 
■Cent.  Rep.  2U1,  0  Atl.  133;  1  Oreenl.  Ev.  8 

493. 

There  is  no  higher  degree  of  proof,  nor 
-any  other  fonn  of  proof,  required  to  estab- 
lish fraud  than  any  other  fact  of  a  eivil  na- 
ture. 

Ooctter  V.  Korman,  107  Ala.  594,  19  So. 
-£0;  Thamen  v.  Reiabert,  63  Ala.  507;  1  Bige- 
low,  Fr.  p.  142;  Adams  v.  Thornton,  78  Ala. 
-480,  60  Am.  Rep.  40. 

\Vhen  a  party  hnn  notice  of  such  facta  as 
ought  to  put  an  ordinarily  prudent  man  on 
inquiry,  a  failure  to  make  inquiry  is  visited 
with  all  the  consequences  of  actual  notice. 

U'ood  V.  Raybum,  18  Or.  3,  22  Pac.  521; 
Ifl  Am.  &  Eng.  Enc.  Law,  p.  705;  Fotter  v. 
Slallicorth,  (i2  Ala.  547. 

Those  directors  wliose  buaineaa  it  is  to 
transact  the  business  cannot  plead  ignorance 
'Of  what  the  otTtciiils  do  by  their  express  or 
-Implied  consent  and  direction. 

Montgomery  v.  Exchange  Bank  (Pa.)  5 
*Cent.  Rep.  2ai,  0  Atl.  133;  Orandall  v.  Lin- 
coln, S2  Conn.  73,  52  Am.  Rep.  500;  Fiah- 
■kill  Bav.  iMt.  V.  A'aftonoJ  Bank,  80  N.  Y. 
162.  36  Am.  Rep.  695. 

Meanrs.  Haraoa,  Deftt,  A  Wall,  A.  A. 
'Wiley,  and  W.  8.  Tkorlagitoa,  for  defend- 
ants: 

When  a  bill  is  filed  in  the  alternative, 
«ach  alternative  phase  of  the  bill  must  state 
■a  good  cause  of  action. 

Moore  v.  Alvis,  54  Ala.  356;  Lucas  t. 
■Oltrer,  34  Ala.  626;  Da-oid  v.  Bhepard,  40 
Ala.  687;  Scala  v.  Aobtnton,  75  Ala.  363; 
Andrevua  v.  htcOoy,  8  Ala.  920,  42  Am.  Dec. 
660. 

All  of  the  complainants  must  recover,  or 
none  can. 

WilHna  v.  Judge,  14  Ala,  135;  Butler  v. 
Oazzam,  81  Ala.  491,  1  So.  16;  Jonea  v. 
Reese,  65  Ala.  134. 

Henderson  received  the  checke  for  value, 
and.  unless  he  had  notice  or  knowledge  of 
the  fact  that  it  was  the  money  of  the  Ala- 
'bama  Terminal  &  Improvement  Company, 
paid  to  him  on  these  checks,  he  is  not  lia- 
ble. The  checks  were  not  sufficient  to 
-charge  Henderson  with  notice, 

MohiU  &  il.  7f.  Co.  V.  Felraih,  67  Ala. 
180;  Thomp.  Corp.  H  5125.  6120,  6137, 
■5141;  Morse,  Banks  &  Banking,  p.  202; 
Randolph,  Com.  Paper,  9$  131.  133,  137; 
Tucker  ilfg.  Co.  v.  Fairbanks,  98  Mass.  101 ; 
1  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1043, 
1046,  1053.  1050;  Richmond  Locomotive  d 
Mavh.  Works  v.  Moragne,  110  Ala.  80,  24 
So.  834;  Drake  v.  Fleiccllen,  33  Ala.  106; 
Mechem.  Agency,  S  438 ;  Caatleberry  v.  Fen- 
nell,  4  Ala.  642;  Taie  v.  tShackelford,  24 
Ala.  510,  6U  Am.  Dec.  488;  WeainMreUmd  v. 
Foster,  60  Ala.  446. 

The  check  being  commercial  paper,  the 

3uestion  as  to  who  is  liable  tnereon  as 
rawer,  and  in  what  capacity  he  is  liable, 
•61  L.  R.  A. 


muRt  in  all  cases  be  determined  from  the 
instrument  itself. 

Morse,  Banks  Banking,  2d  ed.  p.  ^2; 
Tliomp.  Corp.  9  5126;  Tucker  Mfg.  Co.  v. 
Fairbanks,  08  Maes.  101 ;  Pentz  v.  Stanton, 
10  Wend.  270,  23  Am.  Dec.  658;  Utachpolo 
V.  Arnold,  11  Mass.  27,  0  Am.  Dec.  160; 
1  Am.  &.  Eng.  Enc.  Law,  2d  ed.  pp.  105L- 
1034,  and  note;  Robinson  v,  Kanaicha  Val- 
ley Bank,  44  Ohio  St.  441,  58  Am.  Rep. 
829,  8  N.  E.  683;  Webster  v.  Wray,  10  Neb. 
358,  60  Am.  Rep.  754,  27  N.  W.  644;  Drake 
V.  HcKetlen,  33  Ala.  106. 

Where  one  of  two  innocent  parties  must 
suffer  on  account  of  the  fraud  or  misconduct 
of  a  third  person,  he  who  is  negligent,  or 
puts  it  in  the  power  of  the  person  perpetrat- 
ing the  fraud  to  commit  wrong,  must  sus- 
tain the  loss. 

3  Brickell,  Dig.  448,  9  30;  Morse,  Banks 
&  Banking,  2d  ed.  pp.  292,  203;  Tryon  v. 
Oxtey,  3  U.  Greene,  289 ;  Ikl  v.  Bank  of  St. 
•loscph,  26  Mo.  App.  129;  Benrell  v.  Derby- 
aliire  S.  tt  W.  Junction  R.  Co.  0  C.  B.  811, 
19  L.  J.  0.  P.  N.  S.  371;  Coote,  use  of  Jontm 
V.  Bank  of  United  States,  3  Cranch  C.  C 
50,  Fed.  Cas.  No.  3,203. 

The  couipIainanLs  are  mere  transferees  of 
the  Farley  National  Bank,  and,  at  most} 
stand  in  the  shoes  of  the  bank.  They  cer- 
tainly have  no  higher  or  better  position 
than  the  bank  would  have  if  complainant  in 
this  suit. 

Sayre  v.  Weil,  94  Ala.  406,  15  L.  R.  A. 
544,  10  So.  546;  Walker  v.  Miller,  11  Ala. 
1067;  Orangera'  Life  A  Health  Ins.  Co.  v. 
hamper,  73  Ala.  346;  Uayward  v.  Andrews, 
10(i  U.  S.  672,  27  L.  ed.  271,  1  Sup.  Ct.  Rop. 
544. 

The  law  will  not  charge  Henderson  with 
constructive  notice  of  the  diversion  or  mia- 
appropriniion  of  tiie  funds  of  the  company 
by  Woolfolk,  upon  the  ground  that  Hender- 
son  was  treasurer  and  one  of  the  directors 
of  the  company.  He  is  no  more  chargeable 
with  notice  of  Woolfolk's  management  and 
conduct  of  the  atTairs  of  the  company  than 
any  other  director  of  the  company. 

Eudd  V.  Robinson,  126  N.  Y.  113,  12  L.  R. 
A.  473,  20  N.  K  1046;  Hayn«a  v.  Brown,  36 
N.  H.  667;  Povell  v.  Oonover,  75  Hun,  11, 
26  N.  Y.  Supp.  1028;  Lehman  v.  Glenn,  87 
Ala.  027,  6  So.  44;  Thomp.  Corp.  fi  4715. 

A  court  of  equity  will  not  permit  com- 
•plninanta  to  have  a  judgment  in  this  case 
against  Henderson,  and  force  Henderson  to 
his  suit  against  the  Farley  National  Bank 
to  recover  the  damage  sustained  from  the 
misconduct  as  hia  agent  in  the  collection  of 
the  notes. 

Thames  v.  Herbert,  61  Ala.  345;  Lee  v. 
Mathews,  10  Ala,  682,  44  Am.  Dec.  498; 
Sayre  v.  Weil,  94  Ala.  475,  15  L.  R.  A.  644, 
10  So.  546. 

The  Farley  National  Bank  did  not  notify 
Henderson  that  the  money  collected  on  the 
two  notes  of  Woolfolk  and  Saportas  by  it 
for  Henderson  were  collected  out  of  the 
moneys  or  funds  of  the  Alabama  Terminal 
&  Improvement  Company;  and  upon  receipt 
of  said  checks  they  surrendered  the  notee 
canceled,  together  with  the  order  for  the 
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securities.  This  was  a  payment  of  the  notes 
in  such  manner  that  it  released  Woolfolk 
and  Saportas  from  liability  to  Henderson. 

Slorse,  Banks  &  Banking,  $  214;  Smith  v. 
EaitetB  County  Bank,  22  Barb.  627;  Bige- 
]ow,  EBtoppel,  Uth  ed.  p.  686,  and  note;  7 
^m.  &.  Eng.  Knc.  Law,  p.  22. 

Tjmout  J.,  delivered,  the  opinion  of  the 
■court : 

We  shall  first  dispose  of  the  questions 
raised  by  the  assignments  of  error  on  the 
«ro8s-appf^ul.  When  this  case  wa«  here  on 
former  appeal  (114  Ala.  601,  21  So.  1020), 
the  equities  of  the  bill  were  fully  discussed 
and  settled.  In  the  opinion  delivered  the 
averments  of  the  bill  are  set  out  in  ea- 
tiumo,  and  the  twa  theories  under  which  re- 
lief is  sought  are  pointed  out,  and  shown 
not  to  be  inconsistent  or  repugnant  the  one 
with  tlie  other.  The  purpose  of  the  bill  un- 
der the  second  or  alternative  aspect  pre- 
sented in  it  is  to  seek  satisfaction  of  the 
complainants'  demand  out  of  the  debtors* 
property,  which  is  alleged  in  effect  to  have 
been  fruiululently  conveyed,  or  attempted  to 
he  placed  beyond  the  reach  of  execution.  Or, 
to  state  the  proposition  in  another  form,  it 
is  to  subject  to  the  satisfaction  of  complain- 
ants*  debt  eqpitable  assets  in  the  hands  uf 
Hendersoii,  which  have  been  converted  by 
him.  For  if  it  be  tme,  as  averred,  that 
Woolfolk  and  Saportas,  as  ofticers  of  the 
«orporation,  the  Alabama  Terminal  &  Im- 

trovenient  Company,  purchased  the  stock  of 
enderson  in  that  corporation  for  that  com- 
pany, and  Henderwn  was  paid  for  it  out  of 
the  aaset«  of  the  corporation,  with  notice, 
though  perhaps  binding  inter  partes, — 
which,  however,  we  do  not  here  decide, —  it 
is  very  certain  tliat  it  was  voidable  at  the 
instance  of  creditors  of  the  corporation, 
a  fraud  upon  them,  if  the  corporation's  abil- 
ity to  pay  its  debt  was  impaired  by  the 
'transaction.  This  is  not  upon  the  principle 
that  the  assets  of  a  corporation  are  trust 
funds  to  be  held  by  it  as  a  trustee  for  the 
lienefit  of  its  creditors,  but  is  rested  upon 
the  doctrine  that  it  is  a  voluntary  convey- 
ance or  transfer  as  against  creditors  by  the 
corporation  to  its  stockholders  of  its  assets. 
A  business  corporation  primarily  has  no  as- 
sets other  than  those  which  it  derives  from 
the  nubscription  to  its  capital  stock.  In  or- 
ganizing it  and  subscribing  for  shares  of 
stork,  the  stockholder  acquires  simply  "a 
right  to  participate,  according  to  the  amount 
■of  his  stock,  in  the  surplus  profits  of  the 
corporation  on  a  divisicm,  and  ultimatdy  on 
its  dissolution,  in  the  assets  remaining  after 
payment  of  Its  debts.*'  Cook,  Stock,  Stock- 
holders. A  Corp.  Law,  S  5,  and  note  1.  A 
stockholder  has  no  right  to  demand  that  the 
corporation  pay  to  him  the  value  of  hi& 
stock,  noi  has  the  corporation  any  legal 
right  to  do  so  as  against  creditors.  Its 
obligation  "to  redeem  its  stock  can  never 
arise  until  dissolution,  and  even  then  it  is 
subordinate  to  its  obligation  to  pay  its  cred- 
itors. To  permit  a  corporation  to  purchase 
without  restriction  shares  of  stock  issued  by 
it  would,  in  effect,  license  stockholders,  by 
«1  L.  R.  A. 


resorting  to  sales  of  their  shares  to  it,  to 
deplete  the  assets  of  the  corporation,  and 
give  to  them  a  preference  over  creditors 
which  was  never  contemplated,  and  to  confer 
upon  them  a  right  which  they  never  con- 
tracted for,  and  to  which  they  were  not  ai- 
titled  when  they  made  the  contract  by  which 
they  became  the  owners  of  their  shares,  nor 
at  the  time  the  creditor  extended  credit  to 
the  corporation.  A«  permissive  recognition 
of  the  unrestricted  right  of  a  corporation  to 
purchase  the  shares  of  one  of  its  stockbold- 
frs  as  against  creditors  necessarily  conoedes 
the  same  right  to  the  corporation  to  pur- 
chase the  entire  capital  stock.  If  this  right 
be  accorded  a  corporation,  and  it  is  exercised 
to  its  full  limit,  we  would  have  the  case  of 
a  corporation  having  distributed  its  entire 
capital  to  its  stockholders,  leaving  it  as  the 
owner  of  its  own  promises  obligatory  with 
which  to  pay  its  debts  to  its  creditors.  Of 
these,  it  would  seem,  the  creditors  had  a 
sufficiency.  At  least,  more  promises  made 
to  the  creditors  would  add  no  value  to  those 
already  held  by  them.  Indeed,  an  examina- 
tion of  the  general  statutes  on  the  subject 
of  creating  corporations  and  regulating  their 
organization  will  disclose  that  they  require 
a  certain  per  centum  of  the  proposed  capital 
stock  to  be  paid  by  -  the  subscribers,  and 
their  written  obligation  executed  and  de- 
livered to  someone  for  the  balance  of  their 
subscription,  usually  denominated  "commis- 
sionera,"  before  a  charter  is  granted  (see 
chapter  28,  Code),  distinctly  showing  that 
their  policy  is  that  no  fictitious  corporations 
shall  exist  in  this  state;  that  when  a  cor- 
poration is  organized  and  authorized  to  do 
business  under  our  laws,  those  who  deal 
with  it  may  do  so  upon  the  assurance  that 
its  capital  has  been  either  fully  paid  up,  or 
the  corporation  has  the  written  obligation 
of  its  subscribers  as  assets,  out  of  which 
the  money  due  to  it  by  them  may  be  real- 
ized. To  say  that  these  subscribers,  after 
paying  up  their  subscription  obligations, 
may  make  a  sale  of  their  stock  to  the  cor- 
poration, and  withdraw  the  money  paid  by 
them  to  (he  corporation,  would  not  only  be 
a  fraud  upon  the  creditors  of  the  corpora- 
tion, but  upon  the  law.  Of  course,  should 
such  a  course  be  adopted  by  the  unanimous 
consent  of  all  the  stockholders,  and  there  are 
no  creditors,  there  would  be  no  one  to  com- 
plain. We  are  aware  that  the  courts  of  this 
country  are  divided  upon  the  question  as  to 
the  power  of  corporations  to  acquire  and 
liold  their  own  stock.  But  in  no  jurisdic- 
tion is  the  power  of  a  corporation  to  pur- 
chase its  own  shares  sustamed  if  the  pur- 
chase is  made  with  the  intent  to  injure  its 
creditors,  or  to  defeat  them  in  the  collection 
of  their  claims,  or  if  it  has  such  effect.  7 
Am.  &  Eng.  Rnc.  law,  pp.  818-820,  and 
notes.  We  have  said  this  much  on  the  sub- 
ject of  the  power  of  a  corporation  to  ac- 
quire and  hold  its  own  stoclc  in  order  that 
we  may  clearly  have  in  mind  the  scope  of 
the  bill,  and  in  order  that  we  may  deal  in- 
telligently with  the  issues  tendered  by  its 
averment*!. 

We  have  made  no  mention  of  the  first  thfr 
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orj  presented  by  the  bill,  based  upon  the 
averment  that  Henderson  has  not  paid  his 
Bubscription  note  executed  by  lum  to  the 
Alabama  Terminal  ft  bnprorement  Company 
for  stock.  This  is  unsupported  by  the  tee- 
tbnony  in  the  case,  and  is  not  ins;  upon 
as  a  ground  for  relief.  After  the  cause  was 
reversed  on  the  former  appeal,  the  bill  was 
amended  by  incorporating  into  it  the  aver- 
ment that  the  complainants  became  the  own- 
ers of  the  debt  held  by  the  Farley  National 
Bank  against  the  Alabama  Terminal  &  Im- 
provement Company,  with  the  right  to  col- 
lect the  same  for  the  benefit  of  the  stock- 
holders of  said  bank,  and  also  by  making  H. 
M.  Hall  a  party  complainant,  in  whose  name 
the  indebtedness  of  the  bank  against  Ihe 
Alabama  Terminal  &,  Improvement  Company 
was  reduced  to  judgment.  After  these 
amendments  were  made,  a  number  of 
grounds  of  demurrer  was  assigned  to  the  bill 
as  amended.  It  is  argued  in  support  of  the 
sixth  and  seventh  grounds  that  the  judg- 
ment in  favor  of  Hall  as  receiver  is  a  null- 
ity, because  the  averments  of  the  bill  show 
hw  discharge  as  receiver  before  the  rendition 
of  the  judgment,  and  the  assets  of  the  bank 
returned  to  it  and  transferred  to  the  other 
complainants.  Hall  and  Farley,  as  trustees. 
The  argument  is  that  the  suit  in  which  the 
judgment  was  recovered  abated  by  reason 
of  Hall's  discharge  as  receiver,  and  therefore 
the  judgment  was  void.  The  insistence  Is 
that  S  26  of  the  Code  requires  all  suits  to  be 
prosecuted  in  the  name  of  the  parties  really 
mterested.  But  the  exception  made  by  the 
statute  is  that  in  actions  upon  bills  of  ex- 
change and  promissory  notes  payable  at  a 
bank  or  banking  house  or  at  a  designated 
place,  and  other  conunercial  instruments,  the 
suit  must  be  instituted  in  the  name  of  the 
person  having  the  legal  title.  We  will  pre- 
sume, in  support  of  the  judgment,  that  such 
was  the  character  of  the  instruments  sued 
upon,  and  evidenced  the  debt  for  which  the 
judgment  was  rendered.  If  Hall  had  not 
the  right  or  capacity  to  maintain  the  suit, 
the  defendant  corporation  should  have 
availed  itself  of  it  by  proper  defenses.  It  is 
certainly  not  void  on  its  face,  and  therefore 
not  open  to  an  attack  collaterally. 

The  case  of  Rice  v.  Rice,  106  Ala.  636,  17 
So.  628,  answers  the  contention  made  in  Bup- 
port  of  the  eighth,  ninth,  and  tenth  grounds 
of  the  demurrer  that  the  oettvig  que  tnut 
of  Hall  and  Farley  as  trustees  should  be  par- 
ties to  this  cause.  The  making  of  H.  M. 
Hall  a  party  complainant  relieved  the  neces- 
sity of  any  averment  of  a  formal  transfer  or 
assignment  of  the  judgment,  or  proof  of 
such  assignment  or  transfer.  Nor  did  it 
bring  the  case  within  the  application  of  the 
general  doctrine  th&t  all  complainants  must 
recover,  or  none  can.  These  principles  are 
settled  in  the  following  cases:  Qunter  v. 
Williama,  40  Ala.  572;  Blevins  v.  Buck,  26 
Ala.  292;  Plowman  v.  Riddle,  14  Ala.  160. 
4a  Am.  Dec.  92;  McLane  v.  Riddle,  10  Ala. 
180;  and  it  will  serve  no  purpose  to  discuss 
them  at  Imgth.  This  disposes  of  the  eleventh 
and  twdfth  and  first  grounds  of  demurrer 
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to  the  bill  as  amended  1^  making  Hall  a 

party. 

It  is  stated,  in  bri^  in  support  of  thft 
first,  second,  third,  and  fourtii  grounds  of  de- 
murrer to  the  alternative  phase  of  the  bill, 
that  they  should  be  sust^ned  because  the 
averments  of  the  bill  are  too  indefinite  and 
uncertain,  in  that  it  fails  to  show  when  the 
assets  were  received  by  Henderson ;  what  the 
assets  consisted  in;  how  they  were  received, 
— whether  as  director  and  treasurer  of  the 
company  in  his  oBicial  capacity,  or  whether 
in  hu  individual  capacity;  and  whether  all 
were  received  at  one  time  or  at  different 
times.  These  are  matters  peculiarly  within 
the  knowledge  of  the  Alabama  Terminal  & 
Improvement  Company  and  Henderson,  the 
respondents  to  the  bill.  We  do  not  under- 
stand it  to  be  a  rule  of  pleading  that  the 
evidential  facts  upon  which  the  pleader  re- 
lies shall  be  set  forth  in  his  pleading.  The 
charge  is  that  Henderson,  subsequent  to 
January  6,  1U91,  being  a  director  and  treas- 
urer of  the  company,  received  assets  of  said 
company  amounting  to  $30,000  or  other 
large  sum,  knowingly  and  without  proper 
and  legal  consideration  to  said  company, 
which  he  is  liable  for,  with  interest.  The 
preceding  averments  of  the  bill  sufficiently 
disclose  the  relations  of  all  the  parties  to 
each  other,  the  liability  of  Henderson  to  the 
company  in  the  sum  of  930,000  on  account 
of  his  subscription  for  stock,  the  sale  of  the 
stock  by  him  either  directly  to  the  company 
or  indirectly  to  it  through  Woolfolk  and 
Saportas;  and,  indeed,  a  liability  on  the 
part  of  Henderson  in  receiving  the  assets 
of  the  corporation  in  payment  for  his  stock. 
It  is  manifest  from  this  statement  tnat  there 
is  no  merit  in  these  grounds  of  demurrer. 
The  fact  of  the  insolvency  of  the  Alabama 
Terminal  ft  Improvement  Company  is  suffi- 
ciently proven  by  the  evidence.  But  tuis 
fact  is  immaterial  under  the  view  we  take 
of  this  case  for  if  it  be  true  that  Hender- 
son received  the  assets  of  the  corporation 
knowingly,  or  under  such  circumstances  as 
to  put  him  upon  inquiry  that  the  money 
paid  to  him  for  his  stock  was  the  money  of 
the  corporation  In  consideration  of  a  sole 
by  him  of  the  stock  to  the  corporation  di- 
rect, or  through  Woolfolk  and  Saportas  to 
the  corporation,  or  if  the  consideration  in- 
uring to  the  corporation  was  his  stock,  then 
it  is,  in  elfect,  a  gift  by  the  corporation  to 
him  of  its  assets,  which  is  fraudulent  as  to 
creditors,  whether  the  corporation  was  actu- 
ally insolvent  at  the  time  the  bargain  for 
the  sale  of  the  stodc  was  made  or  not. 
There  can  be  little  doubt,  if  that  were  im> 
portaiit,  that  it  was  on  the  road  to  financial 
disaster  when  the  allied  sale  was  made, 
and  was  hopelessly  insolvent  long  before 
Henderson  received  many  of  the  payments 
made  to  him.  Morawetz,  Priv.  Corp.  91 
793,  794.  Ncr  do  we  tinderstand  the  fact  to 
be  controverted  that  all  the  money  Hender- 
son received  on  account  of  bis  all^fed  sale 
of  the  stock  was  paid  out  of  the  assets  of 
the  corporation.  There  is  no  room,  under 
the  evidence,  for  such  a  disputation,  for  it 
points  with  unerring  certainty  to  this  eon- 
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elusion.  The  chancellor  rendered  a  decree 
against  Henderson  for  $8,719.61  and  in- 
terest,  and  refused  to  chaige  him  with  the 
•other  .  mon«y,  assets  of  the  corporation,  re- 
ceived by  hiin.  In  dealing  with  Henderson's 
liability,  he  did  so  as  though  Henderson  had 
no  connection  with  the  company  as  director 
and  as  its  treasurer.  He  bases  his  decree 
upoQ  the  proposition  that  the  checks  evi- 
dencing the  various  sums,  which  aggregate 
the  $8,719.61,  gave  actual  notice  to  Hender- 
son that  he  waa  receiving  assets  of  the  cor- 
poration. The  contention  of  Henderson's 
counsel  is  that  in  this  there  was  error.  A 
long  and  ingenious  argument  is  made  to 
show  that  many  of  these  checks  were  drawn 
by  Woolfolk  and  others  as  individuals,  and 
were  not  binding  obligations  upon  the  Ala- 
bama Terminal  &,  Improvement  Company, 
and  therefore  they  were  insufficient  to  con- 
vey notice  to  Henderson  that  he  was  receiv- 
ii^  money  belonging  to  the  corporation,  and 
not  to  those  persons  whose  names  appeared 
as  drawers.  It  is  sniBcient  answer  to  all 
this  to  say  that  these  checks  were  paid  out 
of  the  funds  belonging  to  the  company,  and 
that  they  bore  on  their  face  the  appearance 
of  being  drawn  by  officers  or  agent^  of  some 
principal  upon  a  deposit, — not  the  money  of 
the  agents,  but  of  their  principal.  A  num- 
ber of  them  were  signed  "J.  W.  Woolfolk, 
Prest.,"  and  others  were  signed  "J.  W.  Dim- 
mick,  Vice  Prest."  Each  of  these  named 
persons  was  nn  officer  of  the  Alabama  Ter- 
minal &  linproveTuent  Company,  which  was 
correctly  designated  by  the  words  follow- 
ing their  respective  names.  As  a  director 
and  officer  of  the  same  corporation,  Hender- 
son was  bound  to  know,  and  did  know,  that 
they  were  acting  iu  that  capacity  in  signing 
these  flecks.  These  indicia  on  the  checks, 
had  he  heeded  the  inquiry  which  they  nat- 
urally suggested,  would  have  led  him,  upon 
investigation,  to  a  knowledge  that  it  was 
funds  of  the  corporation  upon  which  they 
were  drawn,  and  out  of  which  he  was  being 
paid  for  bis  stock,  which  he  says  he  sold  to 
Woolfolk  and  Saportas.  Wolffe  v.  State,  79 
Ala.  206,  68  Am.  Rep.  590,  and  authorities 
there  cited. 

The  remaining  contention  made  by  Hen- 
derson, the  cross  appellant,  is  predicated 
upon  an  estoppel  which  is  alleged  in  his 
answer,  and  which  he  insists  is  supported 
by  the  proof  in  the  cause.  We  quote  from 
his  counsel's  brief  as  showing  whit  defense 
is  alleged  in  the  answer:  "The  answer  in 
this  case,  filed  May  15,  1897,  and  refiled  with 
the  amendment  April  16,  1898,  in  the  sixth 
paragraph,  on  page  6,  sets  up  as  a  defense 
that  Henderson  transferred  his  shares  of 
stock  to  Woolfolk,  and  Woolfolk,  for  the 
company,  transferred  the  same  to  the  Farley 
National  Bank  as  collateral  security  for  a 
part  of  the  debt  on  which  this  suit  is  found- 
ed, and  the  Farley  National  Bank  trans- 
ferred the  same  to  the  complainants  in  this 
ease,  and  that  they  hold  it,  and  have  never 
returned  or  offered  to  return  said  stock  to 
Henderson  or  to  Woolfolk,  and  that  they 
had  full  knowledge  of  the  facts  at  the  time 
they  received  said  stock,  or  that  th^  have 
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retained  the  same  after  obtaining  full 
knowledge  of  all  of  the  facte."  If  we  treat 
the  insistence,  aa  laid  in  argument,  that  the 
proof  sustains  the  averments  of  the  answer, 
the  whole  matter  might  be  disposed  of  by 
pointing  out  the  fact  that  the  evidence 
shows  that  this  stock  stands  in  the  name  of 
one  John  W.  Hess,  and  has  never,  as  a  mat- 
ter of  fact,  been  transferred  to  these  com- 
plainants. True,  the  assignment  to  Hall  and 
Farley  as  trustees  shows  400  shares  of  stock 
are  embraced  in  it.  But  the  record  showa 
that  the  corporation  had  purchased  quite  a 
large  amount  of  its  stoc^  from  other  stock- 
holders. Whether  these  400  shares  men- 
tioned in  the  assignment  are  the  stock  bought  , 
of  Henderson  or  the  other  Troy  stockholders 
does  not  clearly  appear  from  the  evidence. 
But,  aside  from  this  in  the  transaction  be- 
tween Henderson  and  Woolfolk,  which  is 
shown  to  have  taken  place  about  March  13, 
1801,  by  which  this  stodc  was  surrendered 
by  Henderson  to  Woolfolk,  Henderson  got  in 
lieu  of  it  bonds  as  collateral  security.  The 
bank  is  not  shown  to  have  been  a  paTty  to 
the  nc^tintions  between  them  which  re- 
sulted in  this  exchange  of  securities,  or  to 
have  had  anything  whatever  to  do  with  it, 
except  to  become  the  transferee  solely  for  the 
purpose  of  becoming  a  conduit  by  which  the 
Chatham  National  Bank  of  New  York  City 
might  become  its  o^vner  as  the  property  of 
Woolfolk.  This  purpose  is  clearly  discuwed 
in  Woolfotk's  letter  to  Henderson.  But  con- 
ceding that  the  Chatham  Bank  desired  and 
held  this  btock  as  collateral  security  for  an 
indebtedness  due  it  by  the  Farley  Bank,  we 
can  perceive  no  injury  to  Henderson  on  that 
account.  He  received  a  quid  pro  quo  from 
Woolfolk  for  the  stock  he  surrendered.  If 
he  afterwards  surrendered  the  bonds  to 
Woolfolk  which  he  got  in  lieu  of  the  stock, 
it  is  not  shown  that  the  Farley  Bank,  by 
any  representation  or  by  any  act  upon  which 
he  relied,  induced  him  to  do  so.  If  Wool- 
folk  got  the  better  of  him  in  the  exchange  of 
securities,  no  complaint  is  made  of  it  in  the 
pleadings  or  the  evidence.  Furthermore,  as 
we  have  said,  the  bank  is  not  shown  to  have 
induced  him  in  any  way  to  make  the  er- 
change,  or  to  have  derivM  title  to  the  stock 
from  him.  It  is  further  argued  in  support 
of  the  proposition  that  the  averments  of  the 
answer  are  proved  by  these  facts,  viz.,  that 
on  March  23,  1S91,  Henderson  sent  to  the 
Farley  Bank  a  note  of  Woolfolk  to  him  in 
the  sum  of  $3,333.33  for  collection,  and  on 
May  Ist  a  similar  note  for  $4,000  for  the 
same  purpose,  which  were  paid  1^  checks 
drawn  by  Woolfolk  on  that  Dank  signed  by 
him  as  ''president."  The  evidence  discloses 
that  the  consideration  of  these  notes,  which 
were  ostensibly  given,  along  with  others,  by 
Woolfolk  and  Saportas,  was  for  the  pur- 
chase of  Henderson's  stock  in  the  corpora- 
tion. However,  there  was  nothing  on  their 
face  indicatiu^  this.  It  is  true  the  bank 
undertook  their  collection,  and  that  on  pre- 
sentation of  them  by  it  to  Woolfolk  he  gave 
checks  on  it  signed  by  him,  "President," 
which  were  paid  by  the  bank,  and  the 
amounts  remitted  to  Henderson.  Confessed- 
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]y,  all  this  does  not  m  the  remotest  degree, 
tend  to  prove  that  the  stock  was  transferred 
to  the  bank,  or  that  the  bank  transferred 
the  stock  to  the  complainants,  as  averred  in 
the  answer.  But  it  is  said  that  the  bank, 
by  honoring  these  checks  out  of  the  deposits 
of  the  Alabama  Terminal  Sl  Improvement 
Company  in  payment  of  notes  which  showed 
on  their  face  that  they  were  the  individual 
indebtedness  of  Woolfolk  and  Saportas,  com- 
mitted a  wrong  upon  Henderson.  TIiIh 
wrong  consisted  in  not  informing  Hendersou 
that  Woolfolk  was  paying  his  debt  to  him 
out  of  the  funds  of  the  corporation,  and  not 
bis  own.  How  did  the  bank  know  that  Wool- 
folk  was  misappropriating  trust  funds  t  If 
it  can  be  charged  with  such  knowledge,  it. 
must  be  made  to  rest  upon  the  fact  that  the 
checks  were  signed  "Woolfolk,  President," 
• — a  strange  and  anomalous  position  for  Hen- 
derson to  assume.  He  had,  prior  to  this 
time,  received  more  than  $10,000  upon  the 
sale  of  his  stock,  and  every  dollar  of  it  waa 
money  belonging  to  the  corporation.  He 
had  himself  received  checks  signed  in  the 
same  way,  which  he  collected  and  appropri- 
ated ana  he  prosecutes  this  appeal  assert- 
ing as  one  of  nis  grievances  that  the  chedcs 
which  he  received  did  not  carry  notice  to 
him  that  Woolfolk  was  using  funds  of  the 
corporation.  Had  the  bank  notified  him 
that  it  had  declined  to  receive  the  checks 
from  Woolfolk,  it  is  evident  he  would  have 
instruijted  it  to  do  so;  or  had  the  Innk  in- 
formed him  thai  it  had  accepted  the  checks, 
it  is  very  evident,  judging  from  his  conduct 
prior  to  that  time  and  afterwards,  that  he 
would  not  have  repudiated  the  transaction. 
But  the  bank  was  under  no  such  duty  to 
him.  It  WHS  simply  under  the  duty  to  pre- 
sent the  note»  for  payment,  receive  the 
money,  and  remit  it  to  him.  This  it  did. 
Tlie  deposits  of  the  Alabama  Terminal  &. 
Improvement  Company  with  it  were  tlie 
money  of  the  corporation,  and  not  hi». 
Whatever  may  have  been  its  dulj  to  that 
company  with  respect  to  paying  these  checks, 
it  is  a  matter  of  no  concern  to  Henderson. 
He  is  not  asserting  his  claim  in  privity  of 
right  of  interest  through  it;  on  the  contrary, 
he  is  asserting  that  he  received  no  money 
which  belonged  to  the  «)mpany, — positively 
denying  its  title  to  the  money  received  by 
him. 

Nor  are  the  complainants'  rights,  under 
the  aspect  of  the  bill  under  consideration, 
dependent  upon  the  ri^ht  of  the  corporation 
to  assert  its  title  to  this  money.  The  trans- 
action, as  we  have  shown,  was  fraudulent 
as  against  these  complainants.  Being  fruud- 
ulent,  their  rights  to  subject  their  dt^btor's 
property  fraudulently  conveyed  are  in  no 
wise  dependent  upon  the  right  of  their  debt- 
or to  recover  the  money  of  Henderson.  Upon 
what  principle  an  estoppel  could  be  said  to 
rest  as  to  the  money  of  the  cprpomtion  re- 
ceived by  Henderson,  other  than  the  two 
sums  collected  for  him  by  the  bank,  so  as  to 
preclude  the  rights  of  these  complainants, 
even  if  it  be  conceded  thst  the  bnnk  owetl 
Henderson  the  duty  to  notify  him  that  Wool- 
folk  hud  ofTered  to  pay  these  notes  by  cheeks 
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drawn  on  the  deposits  with  it  belonging  to 
the  corporation,  we  are  unable  to  see.  Cer- 
tainly not  upon  the  doctrine  of  ratification. 
The  bank  is  not  shown  to  have  had  any 
knowled^  that  Henderson  had  made  the 
sale  of  its  stock  to  the  corporation,  nor  is 
it  shown,  inferentially  or  otnorwise,  that  it 
knew  that  Henderson  had  been  paid  more 
than  $10,000  of  the  corporation's  funds  by 
Woolfolk  prior  to  March  23d,  the  date  of 
the  collection  of  the  first  note  by  it;  and  cer- 
tainly its  conduct  with  respect  to  receiv- 
ing these  checks  had  no  tnHuence  upon  Hen- 
derson by  way  of  inducing  him  afterwards 
to  receive  from  Woolfolk  money  belonging 
to  the  corporatimi  in  payment  of  other  notes 
maturing  later.  As  to  payments  aubse- 
fluently  made  to  him,  the  doctrine  of  rati- 
fication certainly  has  no  application.  It  is 
not  asserted  in  the  pleadings  that  as  to  the 
two  items  collected  by  the  oank  there  is  an 
estoppel.  The  defense,  if  it  can  be  said  to 
be  asserted  at  all  in  the  answer,  goes  to  the 
entire  bill,  and  in  bar  of  all  the  relief  sought 
under  it.  Care,  however,  being  taken  not  to 
confess  the  cause  of  acticm  as  laid  in  the  bill, 
but,  on  the  contrary,  to  deny  it,  yet  in  argu- 
ment it  is  insisted,  notwithstanding  Hen- 
derson's refusal  to  confess,  that  he  should 
have  the  benefit  of  his  avoidance  of  liabil- 
ity,— a  benefit  entitled  to  be  invoked  only 
by  those  who  are  willing  to  and  do  confess 
and  seek  to  avoid  by  proper  averments  in 
their  pleadings.  An  estoppel  in  pais,  in  gen- 
eral, must  he  pleaded,  and  the  nets  support- 
ing it  must  be  clearly  made  out  by  the  party 
relying  upon  it.  Estoppels  never  arise  from 
ambiguous  facts,  but  must  be  established  by 
such  as  are  unequivocal,  and  not  susceptible 
of  two  constructions.  An  estoppel  must  not 
rest  in  mere  inference  or  argument,  but  must 
be  a  precise  atlirination  of  that  which  makes 
it.  8  Enc.  ri.  &  Fr.  p.  10,  and  notes.  It 
follows  from  what  we  have  said  that  Hen- 
derson takes  nothing  by  his  appeal. 

Of  the  $20,102.37  of  the  Alabama  Termi- 
nal &.  Improvement  Company's  money  re- 
ceived by  Henderson  in  payment  for  his 
stock,  the  learned  judge  in  the  court  below 
only  charged  him,  as  we  have  said,  with 
$8,71!).(11,  and  refused  to  charge  him  with 
the  following  items:  $ii,500,  paid  February 
24,  ]8!)1 ;  $7,531),  paid  on  the  same  day;  $3;- 
:)42.00,  paid  March  23d;  $4,010  paid  &Uy 
1st;  and  ^3,0UO,  paid  June  6th, — aggrc^t- 
ing  the  sum  of  $20,382.0(1.  From  a  read- 
ing of  his  opinion  it  is  manifest  that  he  re- 
giirded  the  sale  of  the  stock  as  one  to  Wool- 
folk  and  Sajiortaa,  and  not  to  the  corpora- 
tion, and  that  he  gave  little  or  no  weignt  to 
ilie  entries  upon  the  books  of  the  corporation 
introduced  in  evidence.  His  reason  for  his 
refusal  to  charge  Henderson  with  these  sums 
is  put  upon  the  ground  that  the  evidence  is 
insufficient  to  put  Henderson  on  notice  that 
these  sums  were  moneys  of  the  corporation. 
Was  the  sale  of  the  stock  by  Henderson  to 
Woo' folk  and  Sflportas  a  bona  fide  one  to 
theniT  Or  was  the  taking  of  their  notes  a 
mere  device  to  cover  up  a  sale  by  him  to  the 
corporation  t  In  solving  these  questions,  it 
will  be  well  to  bear  in  mind  the  relation  of 
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these  parties  to  the  corporation,  the  known 
oppoHition  of  Henderson  and  other  Troy 
atiMkhoMers  to  the  project  of  Woolfolk  to 
construct  the  Montgomery,  Tiuealooaa,  ft 
Memphis  Kailroad  out  of  the  funds  belong- 
ing  to  the  Alabama  Temiioal  &  Improve- 
ment Company;  the  kiting  operations  in- 
dulged in  by  Woolfolk  as  president  of  the 
AlalHima  Terminal  &  Improvement  Com- 
pany, by  which  that  company  was  enabled 
to  get  credit  fi-om  the  Farley  Bank  for  an 
enortiious  sum  ot  money;  the  valuable  aid 
rendered  by  Henderson  to  Woolfolk  in  Con- 
summating these  kiting  operatioDB  by  ac- 
cepting, as  treasurer,  nuiidreds  of  drafts 
drawn  on  him  as  such  for  la^e  amounts, 
which  were  discounted  by  the  f^rley  Bank, 
when  he  had  not  one  dollar  in  his  posses- 
sioii  belonging  to  the  company,  notwith- 
standing Henderson's  claim  to  have  been 
only  nominally  performing  the  function  of 
his  odice  us  treanurer  of  the  corporation  at 
a  salary  of  $0U0  per  annum;  the  absolute 
want  of  any  necessity  for  the  drawing  of 
thene  drafts  in  due  course  of  business,  as 
Woolfolk  was  clothed  with  full  power  to 
check  upon  any  depository  in  which  the  cor- 
poration had  funds  without  Henderson's 
consent;  the  fnilure  of  Henderson  to  make 
known  to  the  business  world,  and  especially 
to  the  Farley  Bank,  whom  he  knew .  was 
discounting  U'oolf oik's  drafts  upon  him, 
that  lie  hud  no  funds,  as  treasurer,  subject 
to  draft,  and  tliat  he  was  simply  filling  the 
Otfice  in  a  perfunctory  way  to  accommodate 
Woolfolk.  Also  to  b^r  in  mind  the  further 
fact  that  Henderson  accepted  money  in  part 
payment  of  his  alleged  debt  against  Wool- 
folk  and  Saportus,  known  to  him  to  be  funds 
belonging  to  the  corporation,  of  which  ho 
was  n  director  and  its  treasurer,  whose  duty 
as  an  officer  required  him  to  protect  its  as- 
sets against  the  spoliations  of  Woolfolk;  and 
the  f.u't  that  Woolfolk  and  Saportas  were  in- 
solvent, especially  the  former,  who  had  bceu 
since  the  organization  of  the  company  its 
debtor  in  a  Targe  sum  on  account  of  stock 
subscriptions,  which  he  never  paid.  But 
these  mcts  are  not  all  which  legitimately 
ttaail  strongly  to  show  that  the  stock  was 
sold  by  Henderspn  to  the  company,  and  not 
to  WooTfnIk  and  Saportas,  and  that  be  knew 
be  was  receiving  money  belonging  to  the 
com|)any  in  payment  of  their  alleged  indebt- 
edness to  Itim.  The  most  potent  probative 
evidence  tending  to  establish  a  sale  by  Hen- 
deroon  to  the  corporation,  and  a  knowledge 
by  him  that  he  was  being  paid  out  of  its 
assets,  in  to  be  found  in  the  books  of  the 
corporation, — entries  upon  the  cash  book 
of  the  company.  We  repeat,  the  most  po- 
tent probntive  evidence  tending  to  estab- 
linh  thcHe  fucts  is  to  be  found  in  these  books, 
for  the  reason  that,  if  the  facts  disclosed  by 
them  Rto<id  alone,  in  connection  with  the  ad- 
mitteil  fttct  that  Henderson  was  a  director 
and  treasurer  of  the  corporiition  at  the  time 
the  entries  were  made,  the  facts  as  disclosed 
by  thnw  entries  would  have  made  at  least 
a  prima  fncie  sale  by  him  to  the  corporation 
of  the  stock,  and  of  course,  notice  to  him 
thai  he  was  receiving  assets  of  the  com- 
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pany,  his  vendee,  in  payment  for  it.  The- 
entries  upon  the  cash  book  disclose: 

Bills  Payable.  Dr. 
Jany.  5th,  1801.   3  notes  acct.  of  A. 
C.  Saportas  and  J.  W.  Woolfolk 
for  the  A.  T.  &  I.  Co.,  for  $10,- 
000  each,  due  as  follows: 

One  note  30  days  after  date  $10,000> 

"     "    43    ^      "       "    10,000- 

"     "    60    «      «       «    10,000 


«30,000- 

On  credit  side  of  cash  book: 

Investment  Account.  Dr. 
Bought   of   Fox    Henderson  3,000 

shares  capital  stock  of  A.  T.  &  * 
I.  Co. 

In  suspense  $30,000' 

A  record  of  the  renewal  and  Kctension 
notes  executed  by  Woolfolk  and  Saportas^ 
as  well  as  all  payments  made  by  the  cor- 
poration to  Henderson,  appear  in  the  en- 
tries upon  this  cash  book.  Henderson  says^ 
to  all  this  that  he  did  not  keep  this  book, 
and  had  no  knowledge  of  its  contents.  It 
was  presumptively  his  duty  as  treasurer  to- 
have  kept  this  book,  or  to  have  luid  some- 
one to  do  so  for  him.  He  cannot,  under  the- 
facts  of  this  case,  avoid,  as  against  creditors 
of  the  corporation,  the  probative  effect  of 
these  entries  by  invoking  his  own  dereliction 
of  duty.  Especially  is  this  true  when  taken 
in  connection  with  the  fact  that  be  wa» 
accepting  drafts  drawn  upon  him  as  treas- 
urer, known  by  him  to  have  been  discounted 
upon  the  faith  of  his  aeeeptonee  of  tliem, 
and  that  he  had  funds  of  the  corporation 
with  which  to  pay  them.  The  doctrine  Is- 
stated  by  Thompson  on  Corporations  ( § 
5308)  to  be:  "It  is  a  sound  view,  at  least 
in  BO  far  as  the  question  respects  the  rights- 
of  third  parties,  that  the  directors  of  a  cor- 
poration are  in  law  conclusively  presumed 
to  know  its  condition,  its  business,  its  re- 
ceipts and  expenditures,  and  all  the  general 
facts  which  go  to  make  up  that  condition 
and  business,  as  shown  by  the  entries  on  its 
re^^lar  buolcs.  The  reason  of  this  is  that 
it  IS  their  duty  to  know  these  things  in  the 
exercise  of  their  official  functions.  This- 
doctrine  is  said  to  be  one  founded  in  public 
policy,  essential  to  the  safety  of  third  par- 
ties in  their  dealings  with  corporations,  and 
to  the  protection  of  the  stockholders  inter- 
ested in  the  welfare  and  safe  management 
of  corporations."  Justice  Brewer,  now  of 
the  Supreme  Court  of  the  United  States, 
while  a  member  of  the  supreme  court  of 
Kansas,  in  the  case  of  First  tfat.  Bank  v. 
Drake,  29  Kan.  326,  44  Am.  Rep.  646,  said: 
"The  directory,  as  has  been  said,  is  the  visi- 
ble representative  of  the  bank.  Persons' 
dealing  with  it  meet  only  this  visible  repre- 
sentative, and  have  a  right  to  presume  uiat 
it  knows  all  of  the  affairs  of  the  bank,  all 
that  the  bank  as  a  principal  ought  to  know 
of  its  condition  and  business.  On  the  other 
hand,  the  stockholders  and  depositors — ^th* 
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persons  who  are  pecuniarily  interested  in 
the  safe  management  and  prosperity  of  the 
bank — look  to  the  directors  as  the  chosen 

rrdjans  of  their  interests,  and  have  a  right 
demand  of  them  that  the^  watch  over 
all  those  interests  in  thefr  minute  details. 
80  that  all  of  these  parties  have  a  risht  to 
assume  that  the  directors  know  all  the 
transactions,  business,  and  condition  of  the 
bank,  because  they  ought  to  know  them, 
and  because  otherwise  they  do  not  discharge 
their  full  duties  to  these  various  parties." 
The  case  of  United  Hociety  of  Shakers  v. 
Onderwood,  9  Bush,  60B,  15  Am.  Hep.  7S1, 
tras  several  actions  of  trover  brought  to  re- 
cover of  directors  of  an  insolvent  bank  by 
those  who  had  placed  certain  bonds  in  the 
custody  of  the  ra.nk  on  naked  bailment,  as  a 
■pefcial  deposit.  The  declarations  charged 
that  the  bonds  so  deposited  had  been  con- 
verted to  the  use  and  emolument  of  the 
bank;  that  they  bad  been  abstracted  from 
the  package  of  special  deposit  by  officers  of 
the  bank,  and  sold,  and  the  proceeds  used 
in  the  business  of  the  bank;  that  the  defend- 
ants being  directors,  had  notice  of  the  fact 
of  such  conversion,  or  could,  by  the  most  or- 
dinary diligence,  have  hod  notice,  as  well 
from  the  ledgers,  books,  and  accounts  of  the 
bank  as  from  its  correspondence,  etc.  To 
the  declarations  a  demurrer  was  sustained 
by  the  lower  court.  The  supreme  court,  re- 
versing the  rulings  of  tlie  lower  court,  said : 
"Bank  directors  are  not  mere  agents,  like 
cashiers,  tellers,  and  clerks.  They  are  trus- 
tees for  tlie  stockholders;  and  as  to  their 
dealing  with  the  bank  they  not  only  act  for 
it,  and  in  its  name,  but  in  a  qualified  sense, 
are  the  bank  itself.  It  is  the  duty  of  the 
board  to  exercise  a  general  supervision  over 
the  affairs  of  ttie  bank,  and  to  direct  and 
control  tiie  action  of  its  subordinate  officers 
in  all  important  transactions.  The  com- 
munity have  the  right  to  assume  that  the 
directory  does  Its  ^ty,  and  to  hold  them 
personally  liable  for  neglecting  it.  .  . 
Their  contract  is  not  alone  with  the  bank. 
They  invite  the  public  to  deal  with  the  cor- 
poration, and  when  anyone  accepts  their  in- 
vitation he  has  the  right  to  expect  reason- 
able diligence  and  ^ood  faith  at  their  hands; 
and,  if  they  fail  in  either,  they  violate  a 
duty  they  one,  not  only  to  the  stockholders, 
but  to  the  creditors  and  patrons  of  the  ror- 
poration.  Hodges  v.  Jieiv  England  Soreto 
Co.  1  R.  I.  312,  53  Am.  Dec.  624.  .  .  . 
It  is  further  objected  that  the  allegation  of 
notice  is  bo  far  qualified  as  to  render  insuf- 
ficient the  averment  of  its  existence.  It  is 
stated  that  appellees,  'and  each  of  them, 
had,  or  could  have  had  by  the  use  of  the 
most  ordinary  diligence  and  investigation, 
ample  notice.'  It  is  also  alleged  by  Daven- 
port that  they  each  'had  notice,  as  well 
from  the  ledgers,  books,  and  accounts  of  said 
bank  as  from  its  correspondence,  reconcile- 
ments, and  statements.'  It  ia  the  duty  of 
bank  directors  to  use  ordinary  diligence  to 
acquaint  themselves  with  the  business  of  the 
bank,  and  whatever  information  might  be 
acquired  by  ordinary  attention  to  their 
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duties  they  may,  in  controversies  with  per- 
sons transacting  business  with  the  bank, 
be  presumed  to  have.  They  cannot  be  heard 
to  say  that  they  were  not  apprised  of  facta 
shown  to  exist  by  the  ledgers,  books,  ac- 
counts, correspondence,  reconcilements,  and 
Htatements  of  the  bank,  and  which  would 
have  come  to  their  knowledge  except  for 
their  gross  neglect  or  inattention.  It  is  not 
necessary,  in  many  cases,  to  show  directly 
that  the  directors  actually  had  their  atten- 
tion called  to  the  mismanagement  of  the  af- 
fairs of  the  bank,  or  the  misconduct  of  the 
subordinate  officers.  It  is  sufficient  to  show 
that  the  evidences  of  the  mismanagement  or 
misconduct  were  such  that  it  must  nave  been 
brought  to  their  knowledge  unless  they  were 
grossly  negligent  or  wilfully  careless  in  the 
discharge  of  their  duties.  If  it  shall  turn 
out  upon  the  trial  of  these  actions  that  the 
ledgers,  books,  etc.,  of  the  bank  showed  that 
the  special  deposits  of  these  appellees  were 
being  sold  and  that  this  fact  would  have 
been  discovered  by  appellees  by  the  use  of 
ordinary  diligence,  then  the  presumption  of 
actual  Knowledge  will  arise.  It  follows, 
therefore,  that  the  allegation  of  notice  is 
sufficient."  These  principles  are  also  de- 
clared in  Martin  v.  Wehb,  110  U.  S.  7,  28 
L.  ed.  49,  3  Sup.  Ct.  Rep.  428;  Merchants^ 
Bank  v.  Rudolf,  5  Neb.  527;  Oerman  Sav. 
Bank  v.  Wulfekuhler,  10  Kan.  60;  Arling- 
ton V.  Peirce,  122  Mass.  270;  Bank  of  United 
States  V.  Dandridge,  12  Wheat.  04,  6  L.  ed. 
552.  The  competency  of  the  entries  in  the 
books  as  evidence  against  a  director  is  recog- 
nized, though  the  presumption  raised  is  not 
held  to  be  conclusive  or  indisputable,  in 
Merchants^  Bank  v.  Taylor^  21  Ga.  334; 
Hubbard  V.  Weare,  79  Iowa,  678,  44  N.  W. 
915;  First  Nat.  Bank  v.  Tisdale,  84  N.  Y. 
655;  Huntington  v.  Attrill,  118  N.  Y.  365, 
23  N.  E.  544 ;  Bedford  v.  aherman,  68  Hun, 
317,  22  N.  y.  Supp.  892;  Bpellier  Electric 
Time  Co.  v.  Geiger,  147  Pa.  399,  23  Atl.  547 ; 
Olney  v.  Chadsey,  7  R.  I.  224;  Lane  v.  Btmk 
of  West  Tennessee,  9  Heisk.  419. 

Under  the  facts  of  this  case  it  is  unneces- 
sary to  go  to  the  length  of  holding  the  pre- 
sumption raised  against  Henderson  conclu- 
sive. According  to  these  entries,  the  foroe 
of  a  disputable  presumption  of  the  truth  of 
the  facts  stated  in  them,  when  taken  and 
weighed  in  connection  with  the  facta  we 
have  pointed  out  above,  as  shown  outside  of 
the  book  entries,  our  conclusion  is  that  Hen- 
derson's statement,  and  that  of  Woolfolk, 
that  the  stock  was  sold  to  Woolfolk  and 
Saportas,  and  not  to  the  corporation,  is  in- 
sufficient to  overcome  their  probative  effect. 
The  sale  being  to  the  corporation,  it  follows, 
as  a  matter  of  course,  that  Henderson  knew 
that  he  was  being  paid  by  it,  his  vendee. 

A  decree  idll  he  here  entered  affirming  the 
decree  upon  the  appeal  prosecuted  bjf  Hen- 
dcraon,  and  revernng  the  deorte  «poM  tA« 
appeal  of  Hall  and  I^arUg.  A  decree  will 
also  be  here  rendered  in  favor  of  Hall  and 
Farley,  as  trustees,  for  all  the  money  paid 
to  Henderson  on  account  of  this  sale. 
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Eugenia  PALMER  et  al.,  Beapta., 

V. 

Ida  M.  PAL&IER,  Appt. 
(........ TJtali  ) 

1.  A  vonlrnrt  for  a  flniil  ■«paratlon  of 

himbanil  and  wife,  and  proctiremeDt  or  a 
divorce,  will  not  be  enforced  by  tbe  courts  of 
a  state  under  whose  laws  It  Ib  Invalid,  al- 
though It  was  TSlld  where  made. 

IS.  A  contract  between  husband  and 
wife  to  secare  a  divorce  a  vinculo 
m'.lfitncnli  ts  contrary  to  public  policy,  and 
void 

■V.   A  Tvlf«  la  wot  barred  of  kcr  dower 

riKhtM  In  her  hnsband's  property  at  hia 
death  by  having  executed  a  Toid  contract  for 

divorce. 

(April  18,  1003.) 

APPEAT.  by  defendant  from  a  judgment  of 
the  District  Court  for  Salt  Lake  County 
in  fiivor  of  plaintilTB  in  an  action  brouirlit 
to  quiet  title  to  certain  real  estate.  Be- 

vcraed. 

Statement  by  Bartoh,  J. : 
Tills  is  nn  action  in  equity,  brought  by 
heirs  and  the  administrator  of  the  estate  of 
W.  T).  falmer.  decensed,  against  the  de- 
fi'ndiint.  to  quiet  title  to  certain  property 
owned  by  the  deceased  in  his  lifetime. 
Among  other  things,  it  is  alleged  in  the  com- 
pltiint  that  said  W.  D.  Pnlmer  and  the  de- 
lendnnt  on  December  27,  1886,  intermarried, 
and  cohabited  as  husband  and  wife  until 
alwiit  April  24,  1899,  when  irreconcilable 
difTereiiet's  arose  between  them;  that  about 
August  11,  1899,  a  contract  of  separation 
wns  niitle  and  entered  into,  and  the  proper- 
ty !ij,'ht8  settled  between  the  parties  there- 
to; that,  in  accordance  with  this  contract, 
the  wife  received  n>al  estate  situate  in  the 

■city  of  Atlanta,  state  of  Georgia,  of  the  val- 
ue of  $1*2,000,  subject  to  an  encumbrance  of 
^3.000,  and  furniture  in  the  house  upon  the 
real  estntf  of  the  value  of  $3,000,  and  cash 
in  the  sum  of  $6,500;  that  at  the  time  of  the 
execution  of  the  contract  the  husband  was 
worth  not  to  exceed  $30,000;  that  the  prop- 
erty in  question  herein  is  situate  in  the 
state  of  Utnh,  where  the  husband  resided 
from  about  the  time  of  his  permanent  sep- 

■aration  from  his  wife;  that  the  defendant 
was  a  nonresident  until  his  death ;  and  that 
the  husbnnd  carried  out  the  terms  of  the 
agreement.  The  laws  of  the  state  of  Geor- 
gia, under  which  the  contract  was  claimed 
to  have  been  made,  were  also  pleaded.  To 
the  complaint  the  defendant  filed  a  demur- 
rer, which  was  overruled.  Thereafter  she 
filed  an  answer,  in  which,  inter  alia,  she  ad-  _ 
mitted  the  marriage,  the  execution  of  the  I 


contract,  the  residence  of  her  husband  In 
Utah  since  then,  and  her  nonresidence.  Af- 
firmatively she  then  alleged  that  at  the  time 
of  the  death  of  the  husband  she  became,  and 
still  is,  the  surviving  wife  and  widow  of  the 
deceased;  that,  as  such  widow,  the  deceased 
having  left  no  issue  living,  she  is  entitled, 
under  the  laws  of  Utah,  to  $.5,000  in  value 
of  his  real  and  personal  property,  and  to 
one  half  of  the  excess  over  $5,000  in  value 
thereof;  that  after  their  marriage  the  hus- 
band treated  her  with  kindness  and  consid- 
eration until  he  became  addicted  to  the  use 
of  liquor  in  excess  in  "periodic  sprees,"  when 
he  was  harsh,  cruel,  and  vindictive  to  her; 
that  her  remonstrances  against  the  drink- 
ing habits  caused  him  to  be  only  more  harsh 
and  vindictive  toward  her,  until  about  the 
latter  part  of  April,  1899,  she,  at  the  sug- 
gestion of  her  husband,  who  furnished  her 
with  the  funds  therefor,  made  a  visit  to  In- 
dianapolifi,  in  the  hope  that  upon  her  re- 
turn he  would  trnat  her  with  his  former 
kindness  and  consideration;  that  while  so 
absent  he  so'd  out  his  property  in  the  state 
of  Georgia,  left  the  state  with  the  proceeds, 
notified  ner  that  he  would  never  return  while 
she  was  in  the  state,  and  concealed  his 
whereabouts  from  her;  that,  while  she  was 
endeavoring  to  locate  her  husband,  H.  L- 
Culberson,  his  cousin  and  attorney,  and  the 
pretended  friend  of  his  wife,  offered  to  pay 
her  $<t,dOO,  upon  the  express  condition  that 
she  should  agree  to  an  absolute  divorce, 
without  alimony;  that  Culbertson  refused 
to  disclose  where  her  husband  was,  but 
informed  her  that  he  had  left  the  state 
with  all  his  property,  and  was  beyond  the 
jurisdiction  of  the  courts  of  Georgia,  and 
advised  her,  as  her  friend,  to  accept  the  of- 
fer of  $0,500;  that,  not  knowing  tne  where- 
abouts of  her  husband,  and  relying  upon  the 
statements  and  protestations  of  friendship 
of  Culberson,  and  being  without  means  for 
her  support,  she  agreed  to  accept  the  offer 
and  execute  the  contract,  which  was  signed 
and  delivered  under  an  express  agreement, 
extorted  from  her,  that  she  should  proceed 
to  procure  a  divorce  from  her  husband;  that 
on  the  next  day  after  the  execution  of  the 
contract  a  suit  for  divorce  was  filed  in  ac- 
cordance with  the  dictations  of  the  attor- 
neys for  her  husband,  which,  upon  trial, 
failed;  that  the  contract  was  the  result  of 
fraud  atid  improper  influences  exerted 
against  her;  that  it  was  fraudulently  ob- 
tained and  is  void;  that  the  property  men- 
tioned in  the  complaint  and  in  the  con- 
tract as  of  the  value  of  $12,000  was  given 
to  her  by  her  husband  in  1895,  when  hia 
drinking  habits  had  not  yet  estranged  bim 
from  her,  and  at  a  time  when  her  father  hod 


NoTH. — For  conflict  of  laws  on  the  subject  of 
divorce,  see  also.  In  this  series,  Benton's  Sue- 
-eesrion  (Ij.)  90  L.  R.  A.  135,  and  i»ot«. 

As  to  validity  of  separation  sKreement  be- 
tween husband  and  wife,  see  Winn  v.  Sanford 
(Mass.)  1  I-..  K.  A.  612,  and  note;  Clark  v.  Fos- 
-dlck  (N.  Y.)  0  L.  R.  A.  182,  and  note;  Oalasha 
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v.  Oalusha  <N.  Y.)  6  R.  A.  487,  and  not»/ 
Blank  V.  Nob]  (Mo.)  18  U  R.  A.  850;  and  Hca- 
derson  v.  Henderson  (Or.)  48  L.  R.  A.  766. 

As  to  validity  of  contract  between  husband 
and  wife  to  compromise  pending  or  contemplated 
divorce  salt,  see  Oppenbelmer  v.  Collins  (WU.) 
60  L.  U.  A.  400,  and  note. 
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givoi  him  great  aaslBtance  in  faia  thea  flnan- 
oial  embarrassment;  that  said  property  was 
of  the  value  of  about  $9,500,  subject  to  a 
mortgage  of  $5,000 ;  and  that  at  the  time  of 
the  execution  of  the  contract  her  husband 
was  worth  $50,000  in  cash. 

From  the  evidence  it  appears  that  on  De- 
cember 27,  1886,  Mr.  and  Mrs.  W.  D.  Palmer 
were  married  at  Indianapolis,  Indiana,  her 
maiden  name  being  Ida  Moody.  Thereaft- 
er they  lived  at  Macon  and  Atlanta,  Geor- 
gia, about  thirteen  years,  and  had  one  child 
Dom  to  them,  who  died  in  childhood.  When 
they  moved  to  Atlanta,  in  1890,  Palmer  had, 
in  all,  about  $0,000,  which  he  invested  in 
stock  in  a  brick  plant.  Shortly  afterwards 
the  other  stockholders  were  about  to  "freeze 
him  out."  Mr.  L.  D.  Moody,  Mrs.  Palmer's 
fe.ther,  learning  of  this,  came  to  her  hus- 
band's rescue,  advanced  him  money  and 
eredit,  uid  saved  him,  it  appears,  from  finan- 
cial ruin.  Up  to  August,  1898,  the  advance- 
ment of  Moody  to  Palmer  amounted  to  $17,- 
S33,  and  in  February,  1899,  Moody  accepted 
in  satisfaction  for  that  amount  the  sum  of 
$14,000.  Palmer's  business,  it  seems,  was 
profitable,  for  in  July,  1899,  when  he  sold 
out,  he  cleared  up  about  $42,000,  of  which 
about  $30,000  was  in  cash,  and  $12,000  in 
a  note  of  the  purchaser;  and  this  exclusive 
of  the  house  given  to  his  wife  in  1895.  In 
the  course  of  time  he  developed  drinking 
habits,  which  met  with  strong  opposition 
from  his  wife,  and  resulted  in  disagreements 
between  them.  In  the  latter  part  of  April, 
1899,  Mrs.  Palmer  made,  with  the  sanction 
of  her  husband,  who  furnished  her  with  the 
means  with  which  to  go,  a  visit  to  her  par- 
ents, at  Indianapolis.  After  she  was  gone 
they  corresponded  together  as  husband  and 
wife,  and  sne  says  that,  while  his  drinking 
habits  had  become  almost  unendurable,  yet 
she  fully  expected  to  return  and  live  with 
him.  While  she  was  so  on  the  visit,  her  hus- 
band sold  out  his  property  without  her 
knowledge,  and  on  July  12,  1899,  wrote  her 
what  he  had  done,  and  that  he  intended  to 
leave  the  state  of  Georgia,  never  to  return 
so  long  as  she  was  in  it ;  that  he  bad  left 
her  residence  undisturbed  just  as  she  had 
left  it;  that  all  communications  must  cease 
forever;  and  that  he  had  instructed  his 
cousin,  H.  L.  Culbertson,  to  render  her  any 
assistance  he  could  in  securing  a  divorce, 
which  he  thought  was  the  best  thing  to 
do,  under  the  circumstances.  After  receiv- 
ing this  letter,  she  returned  to  Atlanta, 
called  on  Culberson,  and  found  that  her  bus- : 
hand  had  in  fact  gone,  and  taken  his  proper- , 
ty  in  cash  with  him,  but  Culberson  refused 
to  reveal  his  whereabouts.  She  then  em- ' 
ployed  attorneys  to  assist  her  to  obtain  her . 
rights  by  suit  or  by  settlement,  and  went 
to  New  York,  where  she  employed  detectives 
to  locate  the  whereabouts  of  her  husband,  in 
the  hope  of  securing  a  Bettlement  from  him, 
or  service  of  process,  so  as  to  settle  the  mat- 
ter in  court.  Being,  after  much  effort,  un- 
able to  find  him  so  as  to  get  in  direct  com- 
mimication  with  him,  and  not  knowing  or 
being  able  to  ascertain  what  his  real  finan- 
cial condition  was,  she  finally  agreed  to  ao> 
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cept  an  offer,  made  hy  her  husband,  throng 
his  friend,  of  the  $6,500  mentioned  in  the 
contract;  fearing,  as  had  been  Buggeated  to 
her,  that  otherwise  she  might  get  nothing 
at  all.  Testifying  concerning  this,  after 
stating  that  she  went  to  New  York,  she,  in 
part,  said :  "After  further  consultation 
with  my  attorneys,  I  went  to  New  York, 
where  I  supposed  Mr.  Palmer  was,  and 
through  detectiveB  located  him.  I  did  not 
get  to  see  him.  Then  I  got  a  letter  from 
Mr.  Hanson  saying  Mr.  Parnier  had  returned 
to  Macon.  I  returned  to  Atlanta.  After 
consultation  with  Tompkins  &  Alston,  Mr. 
Alston  went  to  Macon,  had  an  interview 
with  Mr.  Hanson,  and  returned  with  an  of- 
fer of  $6,500  made  b^  Hanson  for  Palmer. 
Judge  Tompkins  advised  me  to  accept  the- 
$6,500,  because  it  was  the  best  I  could  do 
under  the  circumstances.  At  first  I  re- 
fused, but  the  next  day,  with  this  mortgwe 
of  $6,000  still  hanging  over  me,  and  the- 
thought  that  the  foreclosure  of  it  wonld 
lose  me  my  home,  I  agreed  to  acept  the  $6,- 
500,  with  the  agreement  that  I  was  to  file- 
suit  for  divorce  at  once.  It  was  about 
twelve  days  between  the  time  I  first  saw  Mr. 
Culberson  and  the  time  of  the  signing  of  the- 
agreement.  I  was  trying  all  that  time  to  lo- 
cate Mr.  Palmer,  and  find  out  the  thinga- 
that  were  being  concealed  from  me;  that  is, 
whether  Mr.  Palmer's  property  had  been 
sold,  or  what  it  brought,  or  his  whereabouts. 
1  only  succeeded  in  locating  him  in  New 
York,  but  he  evaded  the  detectives  and  got. 
out  of  there.  I  did  not  draw  that  contract, 
neither  did  my  attorneys.  I  first  saw  th» 
contract  the  day  1  signed  it.  I  read  it,  and 
read  so  much  of  it  miioh  says:  'A  divoroa- 
proceeding  is  in  contemplation,  and  will  be 
instituted  by  one  or  the  other  of  said  par- 
ties.' Pursuant  to  that  agreement,  I  filed 
a  divorce  proceeding.  It  was  filed  the  next 
day.  I  do  not  know  whether  or  not  the 
divorce  petition  was  drafted  when  I  signed 
the  agreement,  but  I  know  it  was  to  be- 
drafted,  and  as  a  part  of  this  settlement."' 
After  she  accepted  the  terms  and  signed  the- 
contract,  her  husband,  in  response  to  a  tel- 
ephone message,  appeared  in  the  office  of  his- 
attorney,  and,  in  her  absence,  also  signed 
the  contract.  The  instrument  was  executed 
August  11,  1899,  and  the  next  day  the  di- 
vorce proceedings  were  instituted,  but  upotk 
trial  before  a  jury  the  case  failed.  Soon 
after  the  ^ecution  of  the  contract,  the  bua- 
band  came  to  this  state,  purchased  the  prop- 
erty involved  in  this  controversy,  and  resided 
here  until  May,  1901,  when  he  died  intes- 
tate. His  wife,  it  appears,  never  saw  him 
again  after  she  left  home  for  her  visit  at 
Indianapolis.  At  the  trial  of  the  cause  the- 
court  entered  a  decree  quieting  the  title  to 
the  property  in  the  plaintiffs,  and  held  that 
the  defendant  is  perpetually  estopped  and 
enjoined  from  setting  up  any  claim  to  any 
part  thereof.  Thereupon  the  defendant  pros- 
ecuted this  appeaL 

Measrt.  Pieroe,  OritaUow,  ft  Bar- 
retts, for  appellant: 

An  agreement  renouncing  marital  rights 
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and  obligations  is  void.  Those  rights  and 
obligatioiiB  cannot  be  renounced  without  the 
consent  and  Banction  of  the  state  or  its 
courts ;  an  agreement  touch  iog  propert/ 
tights,  even  though  made  between  a  nuMMuid 
and  wife  who  are  living  separate,  and  in  the 
light  of  that  separation,  maj  be  valid;  an 
a^eement  wherein  both  the  elements  are 
mingled,  each  part  and  parcel  of  the  other, 
and  one  a  oonsideratlon  for  the  other,  is 
void. 

Foote  V.  mckerson,  70  N.  H.  4B6,  64  L.  R. 
A.  564,  48  Atl.  1088;  McKennan  v.  Phillipa, 
6  Whart  571,  37  Am.  Dec.  438;  aimpson 
T.  8imp8on,  4  Daata,  140;  16  Am.  &  Eng. 
Enc  Law,  2d  ed.  p.  95S,  Future  separation, 
and  cases;  Baum  v.  Baum,  109  Wis.  47,  63 
L.  R.  A.  652,  85  N.  W.  122;  Collina  v.  Col- 
62  N.  C.  (Phill.  Eq.)  163,  93  Am.  Dec. 
606  (until  changed  by  statute);  Andrut  v. 
Randon,  34  Tex.  636;  1  Bishop.  Marr.  Div. 
&  Sep.  1260  et  aeg.,  1312. 

This  court  haa  already  declared  the  pol- 
ity of  the  law  of  this  state. 

Hilton  T.  RojfloMoe,  25  Utah,  129,  69  Pac. 
660;  A'orfofi  t.  Tufta,  19  Utah,  470,  S7  Pac 
409. 

Assuming,  for  mere  argument's  sake,  that 
this  contract  was  drawn  in  accordance  with 
the  laws  of  Georgia,  and  is  binding  there, 
still,  if  against  the  polity  of-  the  laira  of 
Utah,  it  will  not  be  enfonsed  here. 

Welling  t.  Eattem  Bldg.  A  L.  A$so.  60 
S.  C.  280,  34  S.  E.  409;  Pope  y.  Hanke,  165 
111.  617,  28  L.  R.  A.  568,  40  N.  E.  839;  Kel- 
ler V.  Paine,  107  N.  Y.  83,  13  N.  E.  635;  Her- 
vey  T.  Rhode  Island  Looomotive  Works,  93  U. 
U.  664,  23  Ued.  1003;  Seamansv.  Temple  Co. 
105  Mich.  400,  28  L.  R.  A.  430,  63  N.  W. 
408;  Rose  v.  Kimherly  d  C.  Co.  89  Wis.  646, 
27  L.  R.  A.  6S6,  62  N.  W.  626;  Mumford  t. 
Canty,  60  111.  370,  99  Am.  Dee.  526;  Faulk- 
ner T.  flyman.  142  Mass.  53,  6  N.  E.  846. 

A  contract  between  husband  and  wife  hav- 
ing for  its  object  the  procurement  of  a  di- 
vorce, or  facilitating  that  result,  is  ooUiuive 
and  void. 

Greenhood,  Pub.  Pol.  490,  491;  Beard  v. 
Beard,  66  Cal.  354,  4  Pac.  229;  Loveren  v. 
Loveren,  106  Cal.  SOB,  39  Pac.  801;  Bayles 
V.  Bayles,  ^3  Am.  Dec.  208,  and  notes,  21  N. 
H.  312;  2  Bishop,  Marr.  Div.  ft  Sep.  SS  249, 
261,  262;  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  956  (e) ;  Adams  t.  Adams,  25  Minn.  72; 
Muokenburg  v.  Holler,  29  Ind.  139,  92  Am. 
Dec.  846;  2  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  127  (c);  Phillips  v.  Thorp,  10  Or.  494; 
Stehhins  v.  Morris,  19  Mont.  115,  47  Pac. 
642;  Hamilton  v.  Hamilton,  89  III.  349; 
Beeley'a  Appeal,  66  Conn.  202,  14  Atl.  291 ; 
feldm  T.  Jfwi^.  5  Minn.  211,  Oil.  169,  80 
Am.  Dec.  407;  Btoutenhurg  v.  hyltrmd,  13 
Ohio  St.  228;  Hardy  v.  Bmith,  136  Mass. 
328;  Blank  v.  Vohl  (Mo.)  19  S.  W.  66.  112 
Mo.  159,  18  L.  R.  A.  350,  20  S.  W.  477; 
Wilde  V.  Wilde,  37  Neb.  891,  68  N.  W.  724; 
Baum  T.  Baum,  109  Wis.  47,  53  L.  R.  A. 
653,  86  N.  W.  122;  1  Bishop,  Mar.  Div.  & 
Sep.  72,  73,  76. 

An  entire  emtract  void  in  part  is  void  en- 
tirely. 

Beard  T.  Beard,  65  Cal.  854,  i  Fae.  229; 
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Foote  V.  Tfickeraon,  70  N.  H.  496,  54  L.  R. 

A.  654,  48  Atl.  1088 ;  Friedman  v.  Bierman, 
43  Hun,  387. 

There  are  no  apt  words  of  conveyance  in 
the  contract  to  cover  the  wife's  inheritance; 
she  does  not  agree  that  she  will  not  assert 
her  right  as  heir. 

Bmiih  V.  Bmilh,  57  Ohio  St.  27,  48  N.  E. 
28;  Netcton  T.  Truesdale,  69  N.  H.  634,  4S 
Atl.  646;  Kistler  v.  Ernst,  60  Kan.  243,  56 
Pac.  18;  Ireland  v.  Ireland,  43  N.  J.  Eq.  311, 
12  Atl.  184. 

The  contract  was  not  made  with  reference 
to  this  property. 

Fust  V.  Fuss,  24  Wis.  256,  1  Am.  Rep.  180. 

The  contract  cannot  by  any  possible  eon- 
atruction  have  any  more  force  or  affect  than 
a  mere  quitclaim  deed.  A  quitclaim  deed, 
containing  no  covenants  whatever,  vests  in 
the  grantee  only  such  title  or  estate  as  the 
grantor  was  possessed  of  at  the  time  of 
execution  and  delivery  of  the  deed;  and,  if 
the  grantor  subsequently  acquires  title  to 
the  property  thereby  conveyed,  tl»t  title 
does  not  inure  to  the  grantee  in  the  quit- 
claim deed. 

Frank  v.  Darst,  14  HI.  304,  58  Am.  Dec 
575;  Harden  v.  Cullins,  8  Nev.  49;  Jour- 
dain  V.  Fox,  90  Wis.  99,  62  N.  W.  936; 
Cadiz  V.  Majors,  33  Cal.  288. 

At  the  common  law  a  mere  expectancy 
cannot  be  conveyed,  either  by  quitclaim  or 
warranty. 

Needles  v.  "Seedlcs,  70  Am.  Dee.  85,  Mid 
note,  7  Ohio  St.  432;  Smith  v.  Bmith,  67 
Ohio  St.  27,  48  N.  E.  28;  Dart  v.  Dart,  T 
Conn.  254. 

In  this  case  there  is  no  covenant  of  war- 
ranty, no  covenant  for  further  assurance, 
no  covenant  of  nonclaim,  therefore  no  rea- 
son to  place  tiiis  case  in  the  equity  excep- 
tion to  the  rule  that  a  mere  expectancy  can- 
not be  conveyed. 

Hart  T.  Gregg,  32  Ohio  St.  602. 

Separation  agreements,  when  uphdd  at 
all,  are  subject  to  even  closer  scrutiny  than 
are  ordinary  contracts.  The  transaction 
must  be  untainted  by  fraud,  and  must  be  in 
all  respects  fair,  reas<mable,  and  just. 

Dantela  v.  Daniela,  9  Colo.  133,  10  Pac 
667;  Qarwr  v.  Miiler,  16  Ohio  St.  682; 
Witheak  T.  Witbecfc,  25  Mich.  489. 

Meeere.  Btvphvmm  mmA  Smltk  and  W. 

B.  Wllliai^am,  for  respondents: 
Separation  agreements  and  the  settlement 

of  property  rights  thereby  are  in  acoord 
with  public  policy  of  the  state  of  Georgia. 

Chapman  v.  Gray,  8  Ga.  341;  Killtam 
KilUam,  26  Ga.  186;  Bteteart  v.  Bieioart,  43 
Ga.  294;  Lively  v.  Paschal,  36  Ga.  218,  89 
Am.  Dec.  282;  Barrie  v.  Iknrie,  115  Oa.  960, 
42  S.  E.  266. 

In  England  since  the  case  of  Beeling  v. 
Crawley,  2  Vern.  386,  decided  in  the  year 
1700,  to  the  present  day,  there  haa  been  an 
unbroken  line  of  decisions  sustaining  the 
validity  of  these  contracts. 

Walker  v.  Walker,  9  Wall.  743,  sub  nom. 
Walker  v.  Seal,  19  L.  ed.  814;  Button  r. 
Button,  3  Pa.  St.  100;  Di1Hnger*a  Appeal, 
35  Pa.  867;  BandaU  t.  BandaU,  37  Mich. 
563.- 
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Where  parties  enter  into  articles  of  Repa- 
ration for  cause,  the  wife  for  a  connideration 
releasing  her  dower  rights,  and  the  parties 
act  upon  this  until  the  husband  dies,  it  is 
too  late  for  her  to  complain  or  seek  to  re- 
pudiate the  provision  -made  for  her,  and 
claim  dower  and  distribution. 

Loud  V.  Loud,  4  Bush,  453;  King  v. 
MoUohan,  61  Kan.  683.  60  Pac.  731,  61  Pac. 
685;  Henderson  v.  llenderaon,  37  Or.  141, 
48  L.  R.  A.  7fi6,  60  Pac.  607,  61  Pac.  13(!; 
Clark  V.  ^Wicft,  118  N.  V.  7,  0  U  R.  A. 
132,  22  N.  E.  nil,  23  N.  E.  130;  Qalusha  y. 
Galvsha,  116  N.  Y.  636,  6  L.  a  A.  487.  22 
N.  E.  1114;  Hilhith  v.  Hattle,  145  Ind.  SO, 
44  N.  E.  20;  Daniel*  v.  BenvdioU  S8  C.  G.  A. 
502,  97  Fed.  367;  Luttrell  v.  Bogga,  168  111. 
3C1,  48  N.  E.  171. 

The  contrnct  is  presumed  to  be  legal. 
Where  a  contract  is  attncked  upon  tlie 
ground  that  it  was  entered  into  for  the  pur- 
pose of  promoting  a  divorce,  and  the  same  is 
susceptible  of  two  constntctionB,  one  legal, 
the  other  illegal,  it  should  receive  that  in- 
interpretfltion  which  will  support  it,  and 
give  validity  to  it. 

Paul  v.  I'attl,  71  III.  App.  671. 

A  rontrnot  is  goveme<1  by  the  law  with  a 
view  to  which  it  was  made. 

Pritchard  v.  Morion,  106  U.  8.  124,  27 
L.  ed.  104,  1  Sup.  Ct.  Rep.  102. 

The  laws  which  exist  at  the  time  and 
place  of  making  a  contract  enter  into  it  and 
form  a  pnrt  of  it. 

Walkrr  V.  Whitehead,  16  Wall.  314,  21 
L.  fd.  357. 

Dpfpndant  entered  into  the  contract  with 
her  eyes  open,  dealing  at  arms'  length  in  re- 
lying upon  any  representations  made  to  her. 

Sackman  v.  Campbell,  15  Wash.  58,  45 
Pac.  8(15:  Dillman  v.  VadUshoffer,  110  111. 
675.  7  N.  R.  88 ;  Bvchanan  v.  Lloyd,  64  Md. 
306,  1  Atl.  845.  6  Atl.  171  iRoherteon  v.  Parke, 
76  Md.  110.  24  Atl.  411 ;  2  Pom.  Eq.  Jur.  2d 
ed.  800;  Hump,  Fraud.  Conv.  Am.  notes,  pp. 
73,  74;  18  Enc.  PI.  4  Pr.  p.  813.  note  2;  Pralt 
V.  Philbrook,  33  Me.  17j  Payne  v.  Smith,  20 
Oa.  r>5.1 ;  Akin  r.  Kellogg,  119  H.  T.  442.  23 
N.  K.  1046. 

Defendant  had  no  right  to  rely  on  any 
such  "tatementit  as  she  alleges  in  her  answer 
\fere  made  to  her  by  Mr.  Culbertson. 

Haj/ce  V.  East  Tenneatee,  V.  (6  f?.  A.  Co. 
80  Ga.  264.  1 5  S.  E.  301 ;  Hoaard  v.  Georgia 
Home  Ins.  Co,  102  Ga.  137,  20  S.  E.  143; 
Paifnc  V.  Ffmith,  20  Ga.  654. 

Respinnion  must  be  prompt  upon  the  dis- 
covery of  misrepreoentation. 

2  Pom.  Eq.  .Jur.  2d  ed.  807  ;  18  Am.  &  Eng. 
Enc.  Law.  2d  ed.  p.  874,  notes  1.  2:  Grj/mee 
BandfTM.  93  U.  R.  S6.  28  I^.  ed  798;  Behif- 
fer  V.  Diete,  83  N.  Y.  300;  Oreen  v.  Jack- 
aon,  66  Oa.  2-'l ;  Bmith  t.  Estey  Organ  Co. 
lOO  Ga.  028.  28  S.  E.  302;  German  Amei-i- 
can  Mnt.  Jjife  Amo.  v.  Farley,  102  On.  720, 
29  S.  E.  015;  Paqe  T.  Dodson  Printer^  Ftufh 
ply  Co.  lOfi  Gf».  80,  31  S.  E.  804;  Eskridije 
V.  Barnvell.  10«  On.  680.  32  S.  E.  63.1 ; 
Pearcc  v.  Itoro  Chetcing-Ovm  Co.  Ill  Ga. 
847.  36  R.  E.  457. 

Defendant  does  not  do  equity  by  offering 
to  TMttore. 

ei  L.  B.  A. 


Davia  V.  Tarvater,  15  Ark.  203;  18  Enc. 
PI.  &  Pr.  p.  820,  and  note  3.  p.  830,  note  1 ; 
Snow  T.  AlteUt  144  Mass.  651,  60  Am.  Sep. 
110,  11  N.  E.  764;  O'Oallaghan  v.  Lowndea, 
13  C.  C.  A.  filO,  26  U.  S.  App.  692,  66  Fed. 
357;  7'rapelera'  Ina.  Co.  v.  Redfield,  6  Colo. 
App.  100.  40  Pac.  195;  Kelley  v.  Oicena,  120 
Cnl.  507.  47  Pac.  3fi9.  62  Pac.  797 ;  Baiiey  v. 
Foa),  78  Cal.  387,  20  Pac  868;  2  Pom.  Eq. 
Jur.  2d  ed.  807;  Bchiffer  v.  Dielz,  83  N.  Y. 
300;  C.rymea  v.  Bandera,  03  U.  S.  55,  23  L. 
ed.  798;  Robinaon  v.  Behly,  6  Ga.  616; 
Lane  v.  Latimer,  41  Ga.  171;  SumiMraU  t. 
Oraham,  02  Ga.  720;  Eaat  Tenneaaee,  V. 
A  (1.  R.  Go.  y.  Baj/ea,  83  Ga.  658,  10  S. 
E.  350;  Boaden  T.  Achor,  95  Ga.  245,  22 
S.  E.  254;  (lloter  v.  Oreen,  96  Ga.  127,  22 
S.  E.  604;  Oharteaton  W.  C.  R.  Co.  v. 
Hvghea,  105  Ga.  1.  30  S.  E.  972;  Petty  v. 
Rrvnatcick  A.-  \V.  R.  Co.  109  Ga.  606.  35  S. 
E.  82;  Rigdon  V.  Walcott,  141  111.  649,  31 
N.  E.  I5R;  Maaaon  v.  Bovet,  1  Denio,  60, 
43  Am.  Dee.  651;  Evana  t.  Qale,  43  Am. 
Dee.  614.  and  note.  17  H.  673;  Ock  t. 
Missouri,  K.  &  T.  B.  Co.  130  Mo.  27,  36  L. 
R.  A.  442.  31  S.  W.  0C2;  Tarkinqton  v. 
Purvis,  128  Ind.  182,  9  L.  R.  A.  607,  25  N. 
E.  879;  Htull  v.  Harris,  51  Ark.  294,  2  L. 
R.  A.  741,  11  S.  W.  104;  Frink  v.  Thomas, 
20  Or.  265,  12  I...  R.  A.  239,  25  Pac.  717; 
American  Freehold  Land  Mortg.  Co.  v. 
Betcell,  92  Ala.  103,  13  L.  R.  A.  200,  9  So. 
143. 

Barteh,  J.,  delivered  the  opinion  of  the 

court : 

The  principal  and  decisive  question  in  this 
case  is  whether  the  contract  pleaded  and 
relied  upon  by  the  plaintiffs  is  valid  and 
bars  the  widow's  rignt  of  inheritance.  So 
far  as  material  here,  it  reads:  "Whereas 
irreconcilable  differences  have  arisen  between 
W.  D.  Paln)cr  and  his  wife,  Ida  M.  Palmer, 
and  in  consequence  thereof  a  permanent  sep* 
aratiou  between  them  is  desirable,  and  a 
divorce  proceeding  is  in  contemplation  and 
will  be  inHtituted  by  one  or  the  other  of  said 
parties,  for  tlie  legal  dissolution  of  the  mar- 
riage tie  oxiRting;  and,  whereas,  the  said  W. 
D.  Palmer  ia  willing  to  make  a  satiafactoiy 
settlement  upon  and  with  the  sa.id  Ida  H. 
Palmer  in  lieu  of  all  claims  for  alimoi^ 
a^nst  him,  either  temporary  or  perma- 
nent." And  then,  after  mentioning  the  prop- 
erty the  wife  was  to  have,  which  is  the  same 
as  that  descrilied  in  the  pleadings,  and  mak- 
ing some  stipulations  in  respect  thereof,  it 
concludes:  "Now,  therefore,  this  instrument 
of  writing  witnesseth  the  mutual  agreement, 
contrnrt,  and  settlement  above  described,  and 
the  said  Ida.  M.  Palmer  hereby  acknowl- 
edges the  receipt  of  said  aum  of  money  caril 
in  hand  paid  by  him,  the  said  W.  D.  Palmer, 
and  in  conniderHtion  thereof  as  well  as  the 
nmoiints  heretofore  received,  hereby  ac- 
knowledges full  and  satisfactory  payment 
by  him  of  all  claims  she  has  against  him, 
and  airrees  in  consideration  thereof  to.  and 
does  hereby,  releasee  him  from  all  liability, 
post,  present  or  future,  for  her  suppoi^ 
maintenance,  or  comfort,  and  they  both  here- 
by rontract  and  agree  so  far  as  they  are 
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by  law  permitted  to  do,  each  for  the  other, 
to  full  and  final  geparation  and  disaolution 
of  the  marrio^  relation,  and  all  responsi- 
bility of  every  character  of  the  one  for  the 
other  is  hereby  forever  ended." 

The  appellant,  among  other  things,  con- 
tends that  this  is  a  contract  betweim  hus- 
band and  wife,  entered  into  for  the  purpose 
ol  procuring  a  divorce,  or  of  facilitating 
such  a  resim,  and  is  therefore  collusive  and 
void.  The  respondents  insist  that  it 
amounts  merely  to  a  separation  agreement, 
settling  the  property  rights  of  the  parties, 
and  that  It  is  authorized  by  the  laws  of  the 
state  of  Georgia,  where  it  was  made  and 
executed,  and  should  be  enforced,  through 
comity,  in  this  state. 

Wfaetiier  or  not  the  contract  is  valid  and 
enforceable  under  the  laws  and  decisions 
of  the  state  of  Georgia,  it  is  not  necessary 
to  decide,  for  it  clearly  appears  from  the 
face  of  the  insti'ument  that  it  is  invalid  un- 
der our  laws  and  decisions;  and,  when  read 
in  the  light  of  the  facts  and  circumstances 
disclosed  by  the  evidence,  the  conclusion  be- 
comes irresistible,  that  it  ought  not  to  and 
cannot  be  enforced  in  this  state,  even  if  en- 
forceable in  the  state  where  made.  The 
principle  of  comity  cannot  be  invoked  to  en- 
force the  laws  of  a  foreign  state  which  are 
inimical  to  the  interests  of  the  state  where 
their  enforcement  is  sought.  Nor  will  a 
contract  executed  in  one  state  be  enforced  in 
another  if  it  is  in  contravention  of  the 

£ub1ic  policy  of  the  latter  state.  Comity 
;tween  dilTerent  states  requires  no  state  to 
uphold  or  enforce  contracts  which  injurious- 
ly affect  the  welfare  of  its  subjects,  or  con- 
travene its  own  laws,  institutions,  or  pol- 
icy. In  such  cases,  when  the  lea  loot  con- 
tractva  conies  in  conllict  with  the  lex  fori, 
comity  must  yield  to  t]ie  positive  law  and 
policy  of  the  forum.  Storv,  Confl.  L.  §  327 ; 
Pope  V.  Uanke,  155  111.  617,  28  L.  R.  A.  508, 
40  N.  E.  83»;  Bcamans  v.  Temple  Co.  105 
Mich.  400,  28  L.  R.  A.  430,  63  N.  W.  408. 

We  are  clearly  of  the  opinion  that  the 
contention  of  the  appellant  is  sound.  That 
the  contiacting  parties  contemplated  a  di- 
vorce o  vinculo  matrimonii  seems  apparent. 
Differences  had  arisen  between  husband  and 
wife  which  appeared  to  them  irreconcilable, 
and  in  the  very  first  sentence  of  the  instru- 
ment it  is  stated  expreBsly  that  "a  perma- 
nent separation  between  them  is  desirable, 
and  a  divorce  proceeding  is  in  contemplation 
and  will  be  instituted  ay  one  or  the  other 
of  said  parties,  for  the  legal  dissolution  of 
the  marriage  ties  existing."  This  language 
is  plain,  unambiguous,  and  clearly  shows 
that  the  desi^i  of  the  parties  was  to  ab- 
solve all  marital  relations  existing  between 
them;  and,  if  there  is  any  doubt  that  the 
contemplated  divorce  was  a  moving  cause 
lor  the  contract,  such  doubt  would  seem  to 
be  removed  upon  perusing  and  considering 
the  concluding  paragraph  of  the  instrument, 
where  they  say  "they  both  hereby  contract 
and  agree  so  far  as  they  are  permitted  to  do, 
each  for  the  other,  to  full  and  final  separa- 
tion and  dissolution  of  the  marriage  rela- 
tion, a^d  nil  responsibility  of  every  cbarao- 
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ter  of  the  one  for  the  other  is  herel^  for- 
ever ended."  In  the  face  of  such  language, 
is  it  not  idle  to  say  or  contend,  as  do  coun- 
sel for  the  respondents,  that  this  is  a  mere 
contract  for  separation,  and  cannot  be  con- 
strued into  an  agreement  to  facilitate  a  di- 
vorce? The  parties  to  the  instrument  say 
"a  divorce  proceeding  is  in  contemplation," 
and  that  they  agree,  so  &r  as  they  tbiidc 
the  law  permits  them  to  do,  ''to  full  and 
final  separation  and  dissolution  of  the  mar- 
riage relation."  They,  in  effect,  stipulate 
that  all  their  marital  responsibilities  shall 
be  forever  ended.  It  is  difficult  to  see  by 
what  process  of  reasoning  such  a  contract 
can  be  construed  to  be  anything  else  than 
an  agreement  to  facilitate  a  divorce,  or  an 
attempt  to  put  an  end  to  the  marriage  sta- 
tus by  mutual  agreement  of  the  parties.  It 
is  true  it  was  not  stipulated  in  the  instru- 
ment which  one  of  tne  parties  was  to  in- 
stitute the  divorce  proceeding  in  court,  but 
that  appears  from  the  testimony.  So  the 
consideration  aud  motive  which  induced  the 
parties  to  enter  into  and  execute  the  contract 
appears  from  the  evidence,  as  well  as  upon 
the  face  of  the  iustrument  itself. 

The  wife,  in  substance,  testified  that  be- 
fore the  execution  of  the  contract  she  was 
unwilling  to  have  a  divorce;  that  when  given 
to  understand  that  a  divorce  was  the  con- 
sideration in  order  for  her  to  get  anything 
from  her  husband,  who  was  keeping  himself 
concealed  from  her,  she  refused  to  apply  for 
one;  that  she  then  employed  Tompkins  A 
Alston,  as  her  attorneys,  to  assist  her  in  pro- 
curing a  settlement;  that  finally,  through  a 
mutual  friend,  her  husband  offered  her  the 
$6,500  mentioned  in  the  contract,  in  addi- 
tion to  the  other  property  referred  to  there- 
in; that  upon  the  advice  of  her  counsel  to 
accept  it,  as  the  best  she  could  do  under  the 
circumstances,  and  fearing  the  mortgage  of 
$5,000,  which  was  hanging  over  her,  and 
which  might  lose  her  her  home,  she  accepted 
the  offer,  with  the  agreement  that  she  was 
to  file  suit  for  divorce  at  once,  although  she 
had  at  first  refused  to  do  so;  and  that  tiie 
next  day  after  the  execution  of  the  contract, 
pursuant  to  and  in  fulfillment  of  the  agree- 
ment, the  divorce  proceedings  were  insti- 
tuted by  her,  the  papers  for  which  had  been 
prepared  as  a  part  of  the  settlement.  The 
witness  further  staled :  "The  reasons  Judge 
Tompkins  assigned  for  advising  me  to  ac- 
cept the  offer  of  settlement  were  that  there 
was  no  property  belonging  to  Mr.  Palmer 
in  the  state  that  we  could  attach ;  that  he 
had  the  cash,  and  he  could  get  out  of  the 
state,  and  1  couldn't  get  service  of  him; 
therefore  he  had  put  himself  in  a  position 
where  it  was  thought,  if  I  let  that  offer  go, 
I  wouldn't  get  anything  at  all."  As  to  much 
of  this  and  other  similar  testimony,  the  wife 
is  corroborated  by  that  of  other  witnesses. 
The  witness  Alston,  speakii^  with  reference 
to  the  preparation  of  the  papers  for  the  di< 
vorce  proceeding  before  tne  consummation 
of  the  contract,  said:  ''I  did  that  because 
I  knew  there  would  be  no  opposition  to  the 
divorce,  as  both  sides  wanted  it;"  and  then, 
in  reference  to  the  question  of  the  settle- 
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ment,  or  of  fighting  the  case  in  the  courts, 
the  witness  said,  "We  would  have  fought  it 
if  we  had  been  out  in  the  open,  and  if  he 
had  been  where  we  could  have  served  him." 
That  a  divorce  was  in  the  mind  of  at  least 
the  husband  before  the  oonsummation  of  the 
eontract  also  appears  from  a  letter  in  evi- 
dence, writtoi  hj  him  to  his  wife,  dated 
Juir  14,  18D9,  wherein,  after  informing  her 
that  he  had  disposed  of  all  his  property  and 
would  leave  the  state,  he  said:  "With  this 
letter  let  all  communication  cease  forever. 
My  cousin  Hubert  will  represent  me  during 
my  absence.  1  have  instructed  him  to  ren- 
der any  assistance  he  can  in  securing  a  di- 
vorce, which  seems  to  be  the  best  thing  to 
do  under  Uie  existing  circumstances."  It 
is  true,  the  witness  CTulberson,  who  was  the 
"cousin  Hubert"  mentioned  in  this  letter, 
and  the  husband's  attorney,  at  first  testi- 
fied that  his  client  had  left  h'im  "no  in- 
structions relative  to  a  divorce  proceeding 
to  be  instituted  by  his  wife  or  himself,"  but 
when  confronted  with  a  letter  dated  July 
19,  18S9,  written  by  the  witness  to  Mrs. 
Palmer,  wherein  be  had  said,  "He  [meaning 
the  husband]  gave  me  no  instructions  to 
sue  for  a  divorce,  but  seemed  to  think  that 
was  what  you'd  do,  and  asked  me  to  aid  you 
in  all  ways  possible  in  event  you  did,"  and 
in  another  letter  to  her,  dated  June  3,  1899, 
had  said,  "Of  course  a  divorce  is  inevitable, 
and  after  the  settlement  is  made,  if  it  can 
be  made,  the  next  question  would  be  where 
the  divorce  proceedings  should  be  insti- 
tuted,"—  he  admitted  uiat  bis  dient  bad  in- 
structed him  to  assist  in  all  ways  possible 
to  secure  a  divorce. 

Farmer  reference  to  the  evidence  in  de- 
tail would  be  useless,  for,  like  upon  the 
face  of  the  contract,  it  is  clearly  shown  by 
the  proof  that  the  procuring  of  a  divorce 
was  in  the  minds  of  the  parties  before  and 
at  the  time  the  instrument  was  executed, 
and  was  a  moving  consideration.  The  ftict 
that  the  very  next  day  after  tbe  execution 
of  the  instrument  the  wife  instituted  the  di- 
vorce proceedings  is  significant,  as  tending 
to  show  that  she  endeavored  in  good  faith 
to  comply  with  her  understanding  of  the 
agreement,  although,  as  seems  evident,  from 
a  careful  perusal  and  consideration  of  the 
evidence,  she  never  entered  into  tbe  contract 
voluntarily,  but  nimvly  as  the  victim  of  cir- 
cumstances, over  which  she  was  led  to  be- 
lieve she  had  no  control.  The  record  is 
quite  convincing  to  the  mind  that  the  inten- 
tion of  the  husband  was  to  sever  all  marital 
relations  existing  between  him  and  his  wife, 
and  that  the  wife  was  induced  through  un- 
fair means  to  sign  the  agreement.  Such  be- 
ing the  case,  the  contract  must  be  regarded 
as  one  executed  for  the  purpose  of  facili- 
tating the  procuring  of  a  divorce,  and  not  as 
a  mere  separation  agreement.  It  amounts 
to  a  mutual  agreement,  in  writing,  of  the 
husband  and  wife,  to  dissolve  the  marriage 
and  absolve  themselves  from  all  marital  ob- 
ligations. The  agreement,  therefore,  being 
one  calculated  or  intended  to  facilitate  the 
securing  of  a  divorce  a  vinculo  raatrimonii, 
is  contrary  to  tbe  policy  of  the  law  and  is 
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void.    The  law  is  well  settled  that  courts 

will  refuse  to  enforce  any  contract,  as 
against  public  policy,  which  is  intended  to 
promote  the  dissolution  of  the  marriage 
aUtus.  Greenhood,  Pub.  Pol.  490-491.  When 
that  status  is  created  the  rights  involved 
are  not  merely  private,  but  uiey  are  also 
of  public  concern.  The  social  system  and 
welfare  of  the  state  having  their  founda- 
tion in  the  family,  the  state  is  an  interested 
party,  and  therefore  the  marriage  relatitms 
canned  be  dissolved  except  through  the  sov- 
ereign power.  It  is  true,  either  the  husband, 
or  wife,  or  both,  may  violate  the  terms  and 
obligations  of  the  contract;  but  neither  one^ 
nor  both  combined,  can  rescind  or  modify  it 
except  as  provided  by  tbe  laws  of  the  land. 
This  subject  was  discussed  in  Bilton  v. 
Roylance,  25  Utah,  129,  139,  58  L.  R.  A. 
723,  69  Pac.  600,  and  it  was  there  said: 
"Marriage,  strictly  speaking,  is  not  a  mere 
civil  ccmtract,  but  a  status  created  by  con- 
tract. 1  Bishop,  Marr.  &  Div.  S  34.  It  ia 
true,  it  is  founded  in  consent  of  the  par- 
ties, but  tbe  consent  is  tbe  contract  because 
of  which  tbe  status  is  created.  Marriage 
differs  from  ordinary  contracts,  in  that  it 
can  only  exist  where  one  man  and  one  wom- 
an are  legally  united  for  life,  whereas  ordi- 
nary civil  contracts  may  exist  between  two 
or  more  of  either  or  both  sexes  for  any 
stipulated  time.  So  the  marriage  relation 
diners  from  other  contractual  relations,  in 
that,  when  tbe  sUitus  is  once  created,  the 
state  becomes  an  interested  party,  and  there- 
after the  marriage,  with  the  rights  and  du- 
ties assigned  by  tbe  law  of  matrimony,  is 
not  subject,  as  to  its  continuance,  disao* 
lution,  or  effects,  to  the  mere  intention  and 
pleasure  of  the  contracting  parties.  The 
marriage,  with  its  privileges,  obligations, 
rights,  and  duties,  which  are  or  may  be  as- 
signed by  the  law  of  matrimony  for  the  es- 
tablishment of  families  and  the  multiplica- 
tion and  education  of  human  kind,  eonunues 
during  the  life  of  tbe  parties,  and  no  disso- 
lution of  the  status  can  be  effected  simply 
by  the  mutual  consent  or  agreement  of  the 
parties.  It  is  regulated  and  controlled  and 
can  be  dissolved  only  through  the  sovereign 
power  of  the  state  whenever  justice  to  ei- 
ther or  both  parties  or  the  welfare  of  the 

Eublic  demands  it."  Norton  v.  Tuftt,  19 
ftah,  470,  S7  Pac.  409. 
Moreover,  where,  as  appears  in  this  in- 
stance, the  parties  agree  that  the  one  sball 
bring  a  suit  to  dissolve  the  marriage,  and 
that  tbe  other  will  make  no  defense,  or  a 
mere  nominal  defense,  which  is  indicated  by 
the  context,  the  agreement  becomes  collusive 
and  fraudulent,  and  is  without  validity.  A 
contract  of  this  character  may  be  resarded, 
not  only  as  conceived  in  fraud,  but  as  a 
fraud  upon  tbe  court,  and  it  comes  witbin 
the  reason  of  the  maxim,  Eai  turpi  causa 
non  oritur  actio.  Mutual  agreement  of  a 
male  and  female  who  are  ot  the  requisite 
age  and  capacity  may  create  the  marriage 
relation,  but  it  can  never  dissolve  it.  Tne 
state  being  founded  upon  the  family,  so  hi^ 
is  the  marriage  status  regarded  by  mankind, 
so  necessary  is  its  permanency  to  pnmiote 
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the  public  welfare  and  private  moralB,  that 
the  state,  to  every  nmrria^ge  cmtract  en- 
tered into  within  its  jurisdiction,  makCB  it- 
self a  party,  in  the  Bense  that  it  vill  not 
permit  its  rescission  or  dissolution  except 
lor  a  cause  provided  by  law,  the  existence  of 
which  is  to  be-aecertained  by  a  court  of  com- 
petent jurisdiction,  upon  evidence  re^Iar- 
ly  submitted,  in  a  proper  proceeding  insti- 
tuted in  good  faith  for  that  purpose.  The 
parties  cannot  even  consent  to  a  decree  in 
«pen  oourt,  nor  stipulate  as  to  the  facts. 
The  decree  must  be  based  on  absolute  proof. 
The  welfare  of  humanity,  the  intelligence 
And  progress  of  the  human  race,  hi^h  moral 
and  social  ethics,  alike  demand  this.  Any 
other  method  or  device  by  which  the  con- 
tracting parties  attempt  to  sever  or  to  fa- 
cilitate the  severing  of  the  bonds  of  matri- 
mony, in  the  eye  of  the  law,  contravenes 
public  policy,  is  regarded  as  oontra  bonos 
mores,  aud  is  void  and  ineffectual.  There- 
fore a  contract  which  is  designed  to  facili- 
tate the  procurement  of  a  divorce,  to  put 
an  end  to  the  marriage  status,  and  absolve 
the  parties  from  all  their  marital  obliga- 
tions, imposed  upon  them  by  the  law  of 
matrimony,  cannot  be  enforced.  "As  the  pot* 
icy  of  the  law  is  to  preserve  intact  the  mar- 
riage, if  possible,  all  requirements  which 
have  for  their  object,  or  which  contemplate, 
a  future  separation  between  husbana  and 
wife  are  universally  held  ill^fal."  15  Am.  & 
Kng.  Enc.  Law,  2d  ed.  p.  955.  In  1  Bishop, 
Marr.  Div.  &  Sep.  §  1201,  the  author  saya: 
■"Since  the  law  makes  the  public  a  party  to 
every  suit  for  dissolution  or  separation, 
and  forbids  either  form  of  divorce  on  the 
mutual  agreement  of  the  parties,  of  on  the 
connivance  of  one  of  them  to  the  other's 
wrong,  any  bargaining  between  them  for  a 
future  separation  or  Tor  the  procuring  of  a 
divorce,  or  tending  to  the  like  end,  being 
contrary  to  the  law  and  legal  policy,  is 
void."  In  Seeley's  Appeal,  56  Conn.  202, 
14  Atl.  291,  it  was  said:  "The  law  requires 
husband  and  wife,  in  their  relation  to  each 
■other,  to  perform  certain  duties  and  refrain 
from  committing  certain  wrongs.  Taking 
note  of  human  inflnnity,  and  of  certain 
failure  of  some  to  do  as  it  reijuires,  or  to 
'  refrain  from  doing  what  it  forbids,  it  makes 
-possible  a  method  of  release  from  the  mar- 
riage contract  upon  proof  that  its  purpose 
must  entirely  fail  of  accomplishment.  Ev- 
■ery  decree  of  divorce  must  rest  upon  proof 
-of  such  facts  as  have  been  by  the  legislature 
-declared  to  be  sufhcient  to  uphold  it ;  not  at 
all  upon  considerations  as  to  rights  of  prop- 
«rty;  not  at  all  upon  the  wishes  or  agree- 
ments of  the  parties.  Courts  will  not  en- 
force any  contract  which  is  the  price  of  con- 
sent by  one  party  to  the  marriage  relation 
to  the  procurement  of  a  divorce  by  the  other. 
"The  court  is  entitled  to  know  in  every  case 
whether  the  particular  marriage  tie  in  ques- 
tion is  or  is  not  of  suQicient  strength  to  bear 
the  strain  to  which  the  law  has  subjected 
it."  So,  in  Adfima  v.  Adama,  25  Minn.  72. 
it  was  stated;  "That  authorities  are  uniform 
in  holding  that  any  contract  between  the 
-parties  having  for  its  object  the  dissolution 
«I  L.  R.  A. 


of  the  marriage  contract,  or  facilitating  thai 
result,  such  as  an  agreement  by  the  defend- 
ant, in  a  pending  action  for  divorce,  to  with- 
draw his  OT  her  opposition  and  to  make  no 
defense,  is  void,  as  contra  honoa  morea.** 
Likewise,  in  Phillij^  v.  Thorp,  10  Or.  494,  it 
was  said :  "So  strict  and  careful  are  courts 
in  the  administration  of  this  justice,  out  of 
regard  for  the  public  morals  and  the  gen- 
eral welfare  of  society,  that  they  will  es- 
teem it  their  duty  to  interfere  upon  their 
own  motion  whenever  it  appears  the  disso- 
lution is  sought  to  be  effected  by  the  ecm- 
nivance  or  collusion  of  the  parties;  and  all 
contrivances  or  agreements  having  for  their 
object  the  termination  of  the  marriage  con- 
tract, or  designed  to  facilitate  or  procure  it, 
will  be  declared  illegal  and  void,  as  against 
public  policy."  And  again  in  the  same  case: 
"An  unlawful  agreement,  it  is  said,  can  con- 
vey no  rights  in  any  court  to  either  party, 
and  will  not  be  enforced,  in  law  or  in  equity, 
in  favor  of  one  against  the  other  of  two  per> 
sons  equally  culpable."  In  Miiekenburg  t. 
Boiler,  29  Ind.  139,  92  Am.  Dec.  346,  It 
was  observed ;  "The  law  favors  marria^  and 
cannot,  therefore,  sanction  contracts  intend- 
ed to  promote  its  dissolution,  by  lending  it- 
self to  their  enforcement.  We  know  of  no 
case  in  the  tiooks  in  which  such  an  appeal 
to  any  court  to  compel  the  fulfilment  of 
such  a  contract,  or  to  award  damages  for 
its  breach,  has  been  aueeessfully  made." 

1  Bishop,  Marr.  Div.  &  Sep.  §S  76,  1312; 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  127; 
Fuole  V.  yickeraon,  70  N.  H.  496,  64  L.  R. 
A.  554,  48  Atl.  1088;  Beard  v.  Beard,  66 
Cal.  354,  4  Pac.  229;  Wilde  v.  Wilde,  37 
Neb.  891,  56  X.  W.  724;  Loveren  v.  Loveren, 
106  Cal.  509,  39  Pac.  801 ;  Hamilton  v.  Ham- 
ilton, 89  111.  349;  Baylea  v.  Baylea,  21  N. 
H.  312,  53  Am.  Dec.  208;  Btoutenburg  t. 
Lybrand,  13  Ohio  St.  228;  Baum  v.  Boum, 
109  Wis.  47,  53  L.  R.  A.  650,  86  N.  W.  122; 
Gollina  v.  Collins,  62  N.  C.  (Phill.  Eq.) 
153,  93  Am.  Dec.  606;  Blank  v.  Nohl,  112 
Mo.  159,  18  L.  R.  A.  350,  20  S.  W.  477; 
Fi-iedtiian  v.  Bierm<m,  43  Hun,  387;  Stmp- 
son  V.  Simpson,  4  Dana,  140;  Blank  v.  NoM 
(Mo.)  19  8.  W.  65;  Balden  v.  Hunger,  6 
Minn.  211,  Oil.  169,  80  Am.  Dee.  407;  M*- 
Kennan  v.  Phillips,  6  Whart.  571,  37  Am. 
Dec.  438. 

It  will  thus  be  seen  that,  viewed  and 
tested  by  the  foregoing  principles,  the  con- 
tract in  controversy  clearly  contravenes  the 
policy  of  the  law,  and  is  void.  Nor  does  it 
appear  that  the  consummation  of  the  trans* 
action  was  the  result  of  fair  dealingj.  The 
conduct  of  the  husband  toward  his  wife  was 
not  such  as  to  stamp  it  with  fairness  and 
justness.  That  the  execution  of  the  instru- 
ment by  the  wife  was  obtained  through  un- 
fair advantage  and  unwarranted  coercion  on 
the  part  of  the  husband  is  a  conclusion  ir- 
resistible from  an  examination  of  the  evi- 
dence. His  consent  and  furnishing  of  the 
ineanB  for  his  wife  to  visit  her  parents;  his 
selling  out  their  property  without  her  knowl- 
edge or  assent,  and  leaving  the  state  with 
the  property  in  cash,  while  she  was  absent; 
his  instructions  to  his  attorneys  to  conceal 
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his  whereabouts;  his  keming  his  wife  in 
ignoranee  of  the  value  oi  awi  amount  ob- 
tained for  the  property;  his  threat  that  be 
would  never  return  to  the  state  while  the 
one  whom  he  had  promised  to  love,  pro- 
tect, and  support  was  in  it;  hia  grossly  un- 
equal division  of  the  property,  which,  with 
the  assistance  of  her  father,  they  had  ac- 
cumulated during  their  married  life, — all 
these  things,  considered  with  the  fact  that 
his  own  intemperate  habits,  and  consequent 
neglect  of  the  duties  he  owed  his  wife,  had 
brought  on  the  estrangement  then  existing 
between  them,  savor  much  of  the  fraudulent, 
and  militate  strongly  against  the  fairne»B 
and  justice  of  the  transaction  which  cul- 
minated in  the  contract.  Not  only  the  law, 
but  a  man's,  most  sacred  honor,  as  well  as 
every  principle  of  justice  and  equity,  de- 
mands that  he  treat  hin  wife  at  all  times, 
and  under  all  circumstances,  respectfully, 
fajriy,  openly.  Surely  nothing  less  was  due 
faer.  In  that  trying  hour,  when  the  cloud 
of  disappointment  and  adversity  was  hang- 
ing over  her,  when  she  was  to  attach  her 
signature  to  an  instrument  calculated  to 
sever  an  alliance  which  had  been  made  for 
life,  she  had  a  right  to  see  her  husband  and 
talk  with  him  face  to  face,  and  be  had  no 
right  to  conceal  himself  or  anything  relating 
to  their  affairs  from  faer. 

The  record  in  this  case  is  such  as  impels 
one  to  the  thought  that  this  is  one  of  the 
sad,  unfortunate  cases  where  liquor^  that 
prince  of  evil,  blasted  happy  hearts  and  de- 
stroyed a  faappy  home. 

We  are  of  the  opinion  that  the  appellant 
is  not  barred  of  her  right  of  inheritance. 

Having  taken  the  view  that  the  contract 
is  witiiout  validity,  it  is  unimportant  to 
discuss  the  other  points  presented. 

Th«  judgment  must  he  reversed,  with 
costs,  and  the  cause  remanded  to  the  court 
below,  with  directions  to  set  aside  the  pres- 
ent findings  of  fact  and  the  decree,  and  en- 
ter findings  of  fact  and  a  decree  in  accord- 
ance herewith,  in  favor  of  the  appellant. 
It  is  so  ordered. 

BaaUn,  Cb.  J.,  and  MaOmrtj,  J.,  eon- 
car. 

Behearing  denied. 


SALT  LAKE  CITY,  Appt, 

V. 

SALT  LAKE  CITY  WATER  &  ELECTRI- 
CAL POWER  COMPANY  et  oL,  Reapts. 

(24  Utah,  249.) 

1.    Owe  vrtao  !■«■  appropriated  water 

from  a  flowing  stream,  and  devoted  It  to  a 
beneflcllil  use,  has  a  vested  right  thereto 


with  which  no  court  can  Interfere,  or  permlt- 
■abseqnent  approprtators  to  do  so. 
a.  An  appropriator  does  aot  forfeit  hlo- 
rlicht  to  iifie  the  water  hj  the  fact  that  be- 
has  not  put  It  to  actual  use.  where  he  has 
prosecuted  the  eonstrucUon  of  the  necemarjr 
ditches  and  flumes  with  reasonabta  dillsenca, 
but  lias  been  prtsvented  fnuo 'making  use  at 
the  water  the  opposition  of'  prior  appro- 
priaton. 

3.  The  rloriif  to  ase  a  eanal  for  the  eon* 
veyauce  of  water  may  be  appropriated  onder 

the  right  of  eminent  domain. 

4.  Appropriated  water  Is  snbjrct  to- 
■ecoadarr  appropriation  above  the  bead 
of  the  ditch  of  the  prior  approprlator  for  the 
purpose  of  furolshlng  power,  the  water  to 
be  delivered  to  the  prior  approprlator  near 
the  head  sate  of  his  ditch  and  the  point 
where  It  Is  needed  for  use  bj  him.  If  the 
rights  of  the  latter  are  not  interfered  with. 

5.  The  deatrmitlon  of  a  aectloa  of  the- 
dltch  of  n  prior  npproprlntor,  and  un- 
lawful interference  with  hIa  control  and  reg' 
ulatlon  of  the  flow  of  water  appropriated  by 
him,  are  not  effected  by  taking  the  water 
from  the  river  above  his  head  gates,  by  a 
secondary  approprlator,  for  the  generation 
of  power,  and  delivering  It  Into  his  ditch 
above  the  point  where  It  Is  needed  by  blm, 
where  be  may  still  have  use  (or  soeh 
section  of  the  ditch,  and  may  manage  bla 
head  gates  and  control  the  water  In  t&o 
canal, 

6.  A  prior  approprlator  havlas  the- 
rlvht  to  ehaave  hia  point  of  diver- 
sion cannot  deny  the  right  of  a  subsequent 

approprlator  to  take  water  near  bis  head 
gate,  until  be  has  perfected  bis  arraugemeobt 
and  appUauces  for  effecting  the  change. 

T.  A  conatitntlonal  prohibition  of  the 
alienation  of  the  aonree  of  water- 
anpply  by  municipal  corporations  does  not 
prevent  a  serondary  appropriation  of  the 
water,  to  be  used  above  the  point  where  It  Is 
needed  by  the  municipality,  without  injury 
to  its  rigbta 

8.  The  vialmants  of  water  rlshts,  who^ 
by  Juulur  apprupriatlonB  and  at- 
tempta  to  Impound  the  water,  render 
necessary  the  appointment  of  oommisalonera 
to  regulate  the  respective  rights  of  the  pai^ 
ties,  may  be  charged  with  the  expenses,  to- 
the  exclurion  of  the  prior  approprlators. 

On  Rehearing. 

O.    In  eoaslderlnir  a  eanae  on  appeal 

the  court  may  properly  look  into  the  record, 
of  anotbei-  Api>eal  In  a  suit  between  the  aaue 
parties  which  It  bas  recently  decided. 

10.  An  appropriation  of  water  whlels 
haa  been  made  eSeotoal  by  use  of  a 
tall  race  under  agreement  with  the  prior 
approprlator  cannot  be  rendered  Ineffectual 
by  the  withdrawal  of  the  consent  and  a 
resort  to  litigation  to  prevent  further  nse  of 
the  water. 

11.  The   veneration   of   electricity  to- 

furnish  llfcbt,  heat,  and  power  to  the  people 
of  adjoining  towns  is  s  beneRcIal  use  for 
which  water  may  be  appropriated. 

12.  So  loagr  aa  a  prior  appro prlator'a 
nae  of  the  water  Is  neither  Interfered  with 

'     nor  abridged,  he  bas  no  Just  cause  to  com- 


NOTB. — As  to  rlKht  of  prior  appropriation  of  l  (Colo.)  46  T<.  K.  A.  175,  with  note  as  to  perl- 
water,  see  also  note  to  Isaacs  v.  Barber  odlcal  appropriation  of  water;  Water  Supply 
(Wasli.)  8U  L.  R.  A.  065;  also  Benton  v.  John-  &  Stora^'u  Co.  v.  I^rimore  &  W.  Irrlg.  Co. 
coz  (VVaah.j  39  L.  R.  A.  107;  Cache  La  I'oudre  |  iColo.)  46  L.  R.  A.  322,  with  note  as  to  right 
Reservoir  Co.  v.  Water  Supply  &  Storage  Co.  to  store  appropriated  water ;  Smith  v.  DvolIT 
61  L.  fi.  A. 
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plain,  alttaom^  another  approprlator  atioT« 
him  also  iiaw  tbe  Bams  water  tot  a  boiea- 
dal  UK. 

(Batkin,  J..  atatenU.) 
(Febrnarj  1,  1902.) 

APPEAL  by  plaintiff  from  a.  judgment  of 
the  District  Court  for  Salt  Lake  Coun- 
ty in  favor  of  defendanta  in  an  action 
brought  to  quiet  title  to  Oxe  waters  of  the 
Jordan  river.  Affirmed. 

The  farts  are  stated  in  the  opinions. 
Mesfra.  Bloharda  ft  Varlan,  with  Mr. 
F.  B.  Stephens,  for  appellant: 

The  city's  canal  in  on  the  east  side  of  the 
river,  and  the  power  company's  plant  is  on 
tbe  west  side,  and,  in  order  to  utilize  the 
city's  water,  it  must  take  it  out  of  tbe  river 
above  tbe  city's  point  of  diversion  and  on 
the  opposite  side,  then  convey  it  through 
the  canal  of  the  Utah  &  Salt  Lake  Canal 
Company,  one  of  the  plaintiffs,  down  to 
tbe  power  house,  and  flume  it  across 
tbe  nver  for  discharge  into  the  city's  canal. 
An  appropriation  of  water  could  not  be  made 
under  tbese  circumstances,  unless,  by  con- 
tract or  condemnation,  the  right  to  inter- 
fere with  the  use  and  control  of  the  city's 
water  and  canal  was  acquired. 

ilcPhail  V.  Fomejf,  4  Wyo.  666,  36  Pac 
774. 

The  character  of  the  use  to  which  the  city 
has  devoted  this  water  is  that  of  a  consum- 
er, and  by  it  notice  was  given  to  all  the 
world  that,  after  tbe  water  bad  been  taken 
Into  the  canal  and  system  of  the  city,  of 
necessity,  it  oould  not  be  subjected  to  any 
other  or  further  appropriation  by  anyone. 

L€ut  Chanoe  Mm.  Co.  v.  Bunker  HiU  d 
S.  Min.  A  Voneentrating  Co.  49  Fed.  431. 

The  city  is  charged,  as  a  public  trustee, 
with  the  management  and  control  of  all 
this  class  of  property,  which  is  not  subject 
to  be  devoted  to  any  other  use. 

Ooogins  V.  Boston  d  A.  B.  Co.  155  Mass. 
605,  30  N.  E.  72;  Fiaher  v.  Bountiful  City, 
21  UUh,  S6,  69  Pac.  620;  1  Lewis,  Em. 
Dom.  S  66,  note  10. 

Such  property  is  not  held  by  the  munici- 
pality in  its  proprietary  capacity,  but  ia  of 
such  public  utility  and  necessity  that  it  is 
held  in  trust  for  the  use  of  tbe  citizens. 

Hexo  Orleans  v.  Morns,  105  U.  S.  602,  26 
L.  ed.  1185;  Meriiccther  v.  Garrett,  102  U. 
S.  513,  2(i  L.  ed.  205;  Ogden  Oii^  v.  Bear 
Lake  cE  River  Watencwka  A  Img.  Co.  16 
Utah,  451,  41  U  R.  A.  306.  62  Pac.  697; 
Smith  V.  Naahrillc,  88  Tenn.  464,  7  L.  R. 
A.  469,  12  a.  W.  924;  Huron  Watencork* 
Co.  V.  Huron,  7  S.  D.  9,  30  L.  R.  A.  848,  62 
N.  W.  973. 

The  eminent  domain  act  of  this  state 
"must  be  construed  as  are  all  such  acts, 
as  liaving  regard  only  for  the  taking  of  pri- 
vate property,  unless  there  is  either  express 

(Moot)  SO  U  R.  A.  737;  and  Longmlre  v. 
Smith  (Wnsh.)  08  L.  R.  A.  308. 

As  to  abandobment  or  Ion  of  rights  ot  prior 
•pproprlators  of  water,  see  Hewitt  v.  Storj 
(a  C.  App.  9tb  C)  80  L.  B.  A.  26B,  and  notej 
alio  Hargrave  v.  Cook  (Cat.)  80  L.  B.  A.  890 : 
61      R.  A. 


or  clearly  implied  authority  to  extend  thenb 

further." 

lieattlc  dM.n.  Co.  v.  State,  7  Wash.  150^ 
22  U  R.  A.  217,  34  Pac.  661. 

There  cannot  be  a  complete  appropriation 
which  docs  not  include  tbe  use  of  the  water. 

Hague  v.  Nephi  Irrig.  Co.  16  Utah,  429, 
41  L.  R.  A.  311,  52  Pac.  765;  Long,  Irriga- 
tion, §8  36,  47;  Biack's  Pom.  Water  Rights^ 
§  60 ;  Nevada  County  d  S.  Canal  Co.  v.  Kidd,. 
37  Cal.  311. 

On  rehearing. 

Mr.  George  1^  lire,  also  for  appellant: 

In  order  to  acquire  a  vested  right  in  tbe 
use  of  water,  there  must  be  an  appropriation, 
or  segregation  of  tbe  quantity  neoled  for  the 
particular  use,  from  the  body  of  the  nat- 
ural stream  or  source  of  supply. 

If  there  was  no  statutory  notice  given^ 
the  time  of  the  beginning  of  the  physical 
work  is  made  available,  by  the  doctrine  of 
relation,  ae  the  date  of  the  appropriation. 

Kinney,  Irrigation,  fi  168;  Black's  Pom.. 
Water  Rights,  §  56. 

No  appropriator  has  any  property  in  the- 
corpus  of  the  water  of  a  public  stream. 
Until  it  is  lawfully  appropriated  and  di- 
verted, it  must  continue  to  flow  in  its  nat- 
ural chanuel,  but,  when  it  is  appropriated 
and  diverted  into  the  ditches  or  conduits 
constructed  to  receive  it,  by  one  who,  hav- 
ing a  beneficial  use  for  it,  intends  to  forth- 
with apply  it  to  such  use,  to  the  extent  of 
the  quantity  so  taken  and  diverted,  the 
con>U8  does  belong  to  the  appropriator. 

Last  Chance  Mw.  Co.  v.  Bunker  Bill  &■ 
8.  Min.  A  Concentrating  Co.  49  Fed.  431; 
Black's  Pom.  Water  Rights,  g  58. 

The  appropriator  has  the  right  to  insist 
that  the  water  continue  flowing  as  it  did 
when  he  first  made  the  appropriation. 

Kinney,  Irrigation,  §  249;  Black's  Pom. 
Water  Rights,  S  04;  Lower  Kinga  River 
Water  Ditch  Co.  v.  Singe  River  di  Fretno- 
Canal  Co.  60  Cal.  410;  Phccniw  Water  Co. 
V.  Fletcher,  23  Cal.  482;  }iatoma  Water  A- 
Min.  Co.  V.  McCoy,  23  Cal.  491 ;  Bear  River 
<£  A.  Water  &  Min.  Co.  V.  New  York  Min. 
Co.  8  Cal.  327,  68  Am.  Dec.  325;  Kidd  v. 
Laird,  15  Cal.  163,  76  Am.  Dec.  472;  Nevada 
County  <t  S.  Canal  Co.  v.  Kidd,  37  Cal.  311; 
Ware  v.  Walker,  70  Cal.  595,  12  Pac.  475. 

The  control  and  regulation  of  the  flow  of 
water  in  the  city's  canal, — the  dominion  over 
all  of  it,' — being  necessary  to  tbe  benefi- 
cial operation  of  tbe  system,  is  a  property 
right. 

Fisher  T.  Bountiful  City,  21  UUh,  36,  69 
Pac.  620;  1  Lewis,  Em.  Dom.  }  66,  note  10. 

The  power  company  never  made  and  com- 
pleted an  appropriation  of  water. 

McPhail  V.  Forney,  4  Wyo.  556,  35  Pac. 
774;  Atherton  v.  Fomler,  90  U.  S.  513,  24 
L.  ed.  732;  Taylor  v.  Abbott,  103  Cal.  424, 
37  Pac.  408;  McGuire  v.  Broum,  106  Cal. 


Ada  County  Farmers'  Irrtg.  Co.  v.  Farmers* 
Canal  Co.  (Idabo)  40  U  R.  A.  486;  Cacbe  La 
Poudre  KMervoir  Co.  v.  Water  Supply  ft 
Storage  Co.  (Colo.)  46  U  R.  A.  173;  and 
Smith  V.  Daniit  (Hoot.)  50  L.  B.  A.  T87. 
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«69,  30  L.  R.  A.  384,  39  Fae.  1060;  Qregiyry 
T.  TielBon,  41  Cal.  278. 

No  appropriation  having  become  per- 
fected, no  cause  of  action  existed,  and  the 
power  company  bad  no  title  to  be  qnietedf 
either  at  the  beginning  or  at  the  end  of  the 
suit. 

Kidney,  Irrigation,  S  167;  Black's  Pom. 
Water  Rights,  1  64}  Riwson  Water  d  Power 
Co.  T.  Anaheim  VtUon  Water  Co,  115  Fed. 
847. 

Meaara.  I..  B.  Borers  and  Ocden  Hlles, 

for  respondent  power  company: 

The  failnre  of  the  power  company  to  ap^ly 
and  use  the  wuter  appropriated  is  not  its 
fault  or  negligence.  It  has  been  prevonted 
by  the  opposition  of  the  oi^. 

Union  Milt  d  Min.  Co.  T.  Danberg,  81  Fed. 
lOS. 

Under  such  clrciunstances  the  statute 
must  be  liberally  construed  and  applied,  in 
favor  of  a  bona  fide  appropriator. 

Osgood  V.  Eldorado  Water  A  D.  Q.  Min. 
Co.  56  Cal.  571. 

Under  the  statutes  of  eminent  domain, 
where  two  public  uses  can  stand  together, 
without  impairment  or  impediment  of  one 
by  the  other,  they  must  both  so  stand. 

Postal  Teleff.  Cable  Co.  v.  Oregon  Short 
lAne  R.  Co.  23  Utah,  474,  66  Pac.  735 ;  Boa- 
ton  Water  Pover  Co.  v.  Boston  d  W.  R. 
Corp.  23  Pick.  360;  Overman  Silver  Min. 
Co.  V.  Corcoran,  15  Nev.  147;  West  River 
Bridge  Co.  r.  Diai,  6  How.  507,  12  L.  ed.  636; 
Lewis.  Em.  Dom.  8  274. 

Neither  the  city  nor  any  other  person  can 
ever  acquire  a  pnnirictary  right  in  the  cor- 
pus of  the  water  -it  the  lake  or  river.  The 
right  of  the  citv  is  strictly  usufructuary. 

h'idd  V.  Ijaird,  15  Cal.  180,  76  Am.  Dec. 
472;  Loa  Angeles  v.  Bnldtrin,  53  Csl.  469. 

Mcasra.  Brown  ft  Henderson,  James 
H.  Hoyle,  Bennett,  Harkness,  Howat, 
Sntberland,  ft  Van  Cott,  Bawllns, 
Thwrman,  Hnrd,  ft  Wedcwoad,  Tvrmn- 
son.  Cannon,  ft  Tanner,  WlXaom  ft 
Smith,  Stewart  ft  Stewart,  Daniel 
Harrington  and  M.  M.  Warmer  for  oth- 
er respondents. 

Bartek,  J.,  delivered  the  opinion  of  the 

court: 

This  action  was  brought  to  quiet  title 
to  the  waters  of  the  Jordan  river,  and  the 
defendants  and  interveners  are  quite  nu- 
mrroufl.  At  the  trial  the  court  made  find* 
ings  of  fact  and  of  law,  and  entered  a  de- 
cree, tttfer  alio,  that  the  defendant  Salt  I^ake 
City  Water  A  Electrical  Power  Company  is 
the  owner  of  and  entitled  to  the  right  to  use 
sll  the  waters  of  the  river  flowing  In  the 
channel  at  and  above  a  point  where  the  com- 
pany's power  plant  is  situated,  and  to  con- 
vey such  water  to  its  power  plant  for  use 
in  o'pcrating  the  same,  the  water  then  to  be 
returned  to  the  stream  and  certain  irrigat- 
ing canals;  and  decreed  to  each  of  the  oth- 
-er  parties  to  the  suit  a  certain  portion  of  the 
water  flowing  in  the  stream,  and  appointed 
a  commissioner  at  a  certain  monthly  salary 
to  superintend  and  direct  the  measuranent 
«1  L.  R.  A. 


and  division  of  the  water  distributed  by  the 
decree  in  accordance  therewith,  to  direct, 
supervise,  and  inspect  all  means  and  appli- 
ances for  the  diversion,  conveyance,  and 
use  of  the  water,  and  to  report  to  the  court 
from  time  to  time  any  violations  of  the  pro- 
visions of  the  decree}  the  court  retaining 
original  jurisdiction  of  the  case  for  the  pur- 
pose of  making  all  necessary  orders  and  de- 
crees to  make  effectual  the  rights  awarded 
and  preserved.  The  plaintiff,  Salt  Lake  City, 
now  challenges  the  correctness  of  the  decree 
by  this  appeal. 

It  is  insisted  by  the  appellant  th4t  the 
court  erred  in  decreeing  as  follows:  That 
the  said  city  and  canal  and  irrigation  com- 
panies shall  at  all  times  allow  to  flow  unim^ 
peded  down  through  the  channd  of  said  river 
a  sufficient  quantity  of  water,  which,  when 
added  to  the  accretions  to  the  river  from 
seepage  and  other  sources,  will  furnish  at 
the  various  points  of  diversion  and  measure- 
ment the  several  quantities  of  water  herein 
awarded  to  the  West  Jordan  Milling  &,  Mer- 
cantile Company,  the  Utah  Mattress  ft  Man- 
ufacturing Company,  the  United  States  Min- 
ing Comiwny,  William  Cooper,  Jr.,  and  Ben- 
nion  ft  Bennion  for  the  operation  of  their 
several  mills  and  foctories;  and  during  the 
irrigation  season  of  each  year  shall  allow  to 
flow  unimpeded  through  the  channel  of  tho 
river  such  additional  quantity  of  water  as 
will,  when  added  to  the  accretions  from 
seepage  and  other  sources,  supply,  at  the 
various  points  of  diversion  and  measure- 
ment, the  quantity  of  water  herein  awarded 
to  the  several  farmers  and  landowners  tak- 
ing water  for  irrigatim  punKMu  through 
the  Gardner  mill  race,  the  Galena  canal,  to» 
Beckstead  Irri«iting  Company's  canal,  the 
Mousley  ditch,  Bennion  ft  Bennion  mill  race, 
and  the  Cooper  mill  race,  as  hereinbefore  set 
forth ;  and  during  the  winter,  or  nonirrigat- 
ing  season,  four  (4)  cubic  feet  of  water  for 
the  use  of  the  stockholders  of  the  Beckstead 
Irrigating  Company  for  domestic  and  culi- 
nary purposes.  .  .  .  That,  subject  to 
these  limitations,  and  to  the  limitations  and 
conditions  contained  in  the  agreement  of 
compromise  entered  into  in  1885  between  Jo- 
seph H.  Colladge  and  others  and  said  eify 
and  canal  and  irrigation  companies,  the  said 
city  and  canal  and  irrigation  eommuUea 
have  the  right  at  all  times  to  shut  on,  im- 
pound, and  store  the  entire  flow  of  the  Joi^ 
dan  river,  and  hold  and  save  the  same  for 
future  use,  to  the  extent  which,  in  their 
judgment,  their  interests  may  require."  It 
is  urged  that  this  paragraph  of  the  decree 
restricts  the  right  of  storage  to  the  extent 
of  making  it  subject  at  all  times  to  the  use 
of  prior  appropriators,  and  that  under  ita 
provisions  the  quantity  of  water  awarded  to 
the  prior  appropriators  must  at  all  times  be 
permitted  to  flow  past  the  impounding  dam, 
without  r^ard  to  the  necessities  for  im- 
pounding and  storing  the  water,  the  im- 
pounding dam  having  been  constructed 
about  the  year  1889.  These  provisions  of 
the  decree,  it  is  claimed,  are  inoonsistent 
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with  and  unsupported  by  the  finding  of 

fact. 

Upon  careful  examination  of  the  flndii^ 
in  support  of  the  part  of  the  decree  above 
<Luoted,  we  are  not  prepared  to  assent  to  the 
poaition  here  assumed.  The  appellant  does 
not  se^i  to  reco^ize  the  force  and  effect 
to  which  the  limitations  contained  in  the 
last  part  of  the  lUMVe  quotation  are  en- 
titled. It  is  true  that  the  court  also  found 
that  in  dry  seasons  the  flow  of  the  river 
became  InsufBeient  to  supply  the  needs  of 
the  several  appropriatora  and  users;  that  in 
the  year  168&  Salt  Lake  City  and  certain 
canal  companies  entered  into  an  agreement 
by  which  they  jpintly  dredged  the  bed  of 
the  river  and  removed  natural  obstructions 
therein,  thereby  becoming  enabled  to  draw 
the  water  from  Utah  Lake  throu^  the  chan- 
nel of  the  river  at  a  level  22  inches  lower 
than  before  such  dredging;  that  during  the 
years  1889  and  1800  tney  constructed  a 
new  dam  in  the  river,  to  enable  tbem  to 
store  the  water  of  the  lake  for  use,  when 
needed,  and  contributed  equally  to  the  cost 
of  dredging,  of  construction  of  the  dam,  and 
of  its  maintenance  ever  since;  that  in  stor- 
ing the  water  they  caused  ceitain  lands  ad- 
Jacoit  to  the  lake  to  be  flooded.  In  conse- 
quence of  which  a  number  of  suits  were 
commenced  by  farmers  of  Utah  county,  which 
finally  resulted  in  an  agreement  of  compro- 
mise, made  in  the  year  1885,  whereby  the 
owners  of  those  lands  panted  the  city  and 
canal  companies  the  right,  so  far  as  the 
flooding  of  the  lands  was  concerned,  to  hold 
back  and  store  the  waters  in  the  lake  until 
they  should  rise  to  a  point  3  feet  3^^  inches 
above  the  low-water  mark,  which  point  has 
sbice  been  known  as  "oompromise  point," 
and  its  exact  location  fixed  and  determined 
by  judicial  decisions;  and  that  said  compro- 
mise agreement  contains  a  provision  for  the 
election  annually  of  a  board  of  five  persons, 
who  have  since  been  known  as  "Utah  lAkc 
CommisHioners,"  under  whose  direction  the 
rights  granted  by  the  agreement  should  be 
exercised  by  the  city  and  canal  companies. 
We  perceive  nothing  In  tiie  flndinn  of  fact 
thus  far  quoted  and  referred  to  which  sus- 
tains the  contention  of  the  appellant  on  this 
point.  It  is  clear  that  the  owners  of  the 
flooded  lands,  who  were  parties  to  the  com- 
promise agreement  and  pennitted  the  stor- 
age of  the  water  of  the  lake,  were  not  the 
farmers  and  mill  owners  or  prior  appropria- 
tors  mentioned  in  the'above  quotation  from 
the  decree.  Nor  does  it  here  appear  that 
such  prior  appropriators  were  parties  to  the 
suits,  or  how  their  rights  are  affected  by 
the  decisions  referred  to  in  the  findings. 
In  the  absence  of  any  showing  that  the  pri- 
or appropriators  reierred  to  in  the  provi- 
sions of  the  decree  above  quoted  were  parties 
to  the  suits  mentioned,  or  to  the  compromise 
agreement,,  or  in  some  way  assented  to  the 
storage  of  the  water  of  the  lake  which  they 
had  appropriated,  it  is  difficult  to  see  upon 
what  ground  that  part  of  the  decree  which 
simply  grants  them  such  rights  as  accrue 
by  virtue  of  prior  appropriation  is  incon- 
sistent with  and  unsupported  by  those  find- 
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ings.  It  is,  however,  further  found;  **That 
ever  since  1886  to  the  present  time  the  said 
city  and  said  canal  and  irrigation  compa- 
nies have  openly,  notoriously,  continuous* 
ly,  and  adversely,  against  all  the  world, 
maintained  and  used  said  Utah  Lake  as  a 
reservoir,  and  said  dam  as  an  impounding 
dam  to  hold  back  and  store  the  waters  in  the 
lake,  when  necessary  to  do  so,  in  order  to 
suppl;  their  needs  during  seasons  of  scard^ 
of  water,  and  the  said  city  and  canal  and  ir- 
rigation companies  have  each  contributed 
an  equal  share  of  all  costs  and  expenses  of 
all  matters  growing  out  of  such  joint  enter- 
prises. That  said  right  of  storage  has  been 
since  the  year  1885  recognized  and  assented 
to  by  all  the  parties  hereto,  except  the  Salt 
Lake  City  Water  ft  Electrical  Power  Com- 
pany, as  necessary  to  preserve  and  save  the 
waters  of  the  river  for  the  uses  of  all  ap- 
propriators, and  said  right  of  storage  was 
and  is  necessary  for  such  purposes."  It  will 
be  noticed  that  the  court  here  found  that  ev- 
er since  1886 — ^that  is,  since  the  making  of 
the  compromise  agreement — ^the  city  and  ca- 
nal  companies  have  stored  the  waters  in 
Utah  lake.  The  question  is.  To  what  wa- 
ters did  the  court  refer?  To  all  the  waters 
which  would  have  naturally  flowed  in  the 
channel  of  the  stream,  had  it  not  been  for 
the  impounding  dam  obstructiQg  them,  or  to 
the  waters  which  the  dt^  and  canal  com- 
panies were  permitted  to  store  by  virtue  of 
Ihe  agreement?  The  evidence  is  not  before 
us,  and  we  are  therefore  unable  to  ascertain 
from  the  proof  what  the  actual  fact  was. 
Considering,  however,  the  paragraph  of  the 
findings  of  fact  abqve  quoted  with  those  im- 
mediately preceding,  and  relating  to  the 
suits  and  transactions  between  the  owners 
of  the  flooded  lan^  and  the  city  and  canal 
companies,  we  are  of  the  opinion  that  the 
court  bad  reference  to  the  storing  of  such 
waters  as  were  permitted  to  be  stored  under 
the  terms  of  the  agreement.  This  is  also 
explanatory  of  the  fact  found  "that  said 
right  of  storage  has  been,  since  the  year 
1885,  recognized  and  assented  to  by  all  the 
parties  hereto,"  because  the  prior  appro- 
priators had  no  cause  for  complaint  so  long 
as  there  was  no  interference  with  their 
rights.  This  view  is  strengthened  by  refer- 
ence to  the  finding?  of  fact  relating  to  the 
several  prior  appropriators.  Take,  for  in- 
stance, the  case  of  the  United  States  Mining 
Company,  The  court  found  that  that  com- " 
pany,  by  its  predecessors  in  interest,  in  1873 
appropriated  for  the  mill  and  smelter  "of  the 
theretofore  unappropriated  waters  of  the 
Jordan  river  a  sufficient  quantity  to  supply 
and  operate  said  smelter  and  mill,  which 
were  from  that  time  on  operated  by  water 
power  by  the  various  owners  thereof,  and  wa- 
ter diverted  from  the  Jordan  river  and  con- 
veyed through  said  canal  for  that  purpow; 
that  the  said  canal  has  since  been  known  as 
the  'Galena  canal;'"  "that  ever  since  the 
construction  of  said  canal,  and  until  some 
time  in  the  year  1897,  the  grantor's  prede- 
cessors in  interest  of  the  said  defendant  con- 
tinued to  carry  water  through  said  canal 
from  the  said  river  for  the  use^  and  to  .use 
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the  same  for  the  purpose  of  operating  and 
supplying  the  said  mills  and  works  incident 
thereto,  and  for  such  purpose,  and  whenever 
the  interests  of  their  business  required  it, 
appropriated  and  used  seventeen  {17}  cubic 
feet  of  water  per  second  of  time,  measured 
at  the  penstock  of  aaid  mill."  It  was  further 
found  that  after  1887  the  mill  was  torn 
down  for  the  purpose  of  erecting  new  reduc- 
tion works,  and  that  ever  since  that  year  the 
canal  has  been  maintained  for  the  purpose 
of  using  the  water  on  the  same  site.  Here 
are  findings,  not  only  that  the  mining  com- 
pany, one  of  the  prior  appropriators,  is 
the  owner  of  17  cubic  feet  per  second  of  the 
water  of  the  river,  but  also  that  the  same 
■was  appropriated  in  1873,  and  used  ever 
since  for  tfie  purpose  of  operating  its  mills, 
and  that  it  was  so  used  whenever  the  in- 
terests of  the  business  required  it.  So,  like* 
wise,  the  court  found  a  continuous  use  of  the 
water  for  a  beneficial  purpose  by  each  of  the 
other  prior  appropriators.  From  anything 
that  appears  in  the  findings  of  fact,  it  is 
difficult  to  perceive  upon  what  theory  the 
city  and  canal  companies  should  be  per- 
mitted, at  their  mere  will  and  discretion,  to 
interfere  with  a  supply  of  water  which  has 
been  appropriated  and  used  continuously  for 
a  quarter  of  a  century.  According  to  those 
findings  these  prior  appropriators  have 
vested  rights  in  the  use  of  the  water  appro- 
priated by  them  with  which  no  court  Is  war- 
ranted to  interfere,  or  to  permit  eubee- 
(|uent  appropriators  to  do  so.  There  is  noth- 
ing in  the  case  of  Salt  Lake  City  v.  Coliadge, 
13  Utah,  522,  45  Pac.  891,  nor,  so  far  as  we 
are  aware,  in  any  other  decision  of  this 
court,  which  militates  against  the  views 
hereinbefore  expressed.  We  conclude  that 
upon  this  point  the  decree  is  neither  incon- 
sistent witn,  nor  unsupported  by,  the  find- 
ings of  fact. 

The  appellant  also  complains  of  that  por- 
tion of  the  decree  wherein  the  court  ad- 
judged that  the  Salt  Lake  City  Water  ^ 
Electrical  Power  Company  is  the  owner  of 
and  entitled  to  the  right  to  use,  and  has 
the  right  to  convey,  to  its  power  plant,  for 
the  purpose  of  operating  the  same,  "all  the 
waters  of  the  river  to  which  Salt  Lake  City 
is  entitled  by  this  decree,  and  to  take  into 
its  canal,  and  to  deliver  back  into  the  canal 
of  the  said  Salt  Lake  City  after  such  use, 
all  of  said  water,  undiminished  in  quantity 
and  unimpaired  in  quality,  so  long  as  said 
Salt  Lake  City  shall  continue  to  divert  its 
water  at  its  present  point  of  diversion,  and 
to  uso  the  same  at  its  present  place  of  use; 
provided,  however,  that  the  right  of  the 
said  Salt  Lake  City  Water  ft  Electrical  Pow- 
er Company  to  so  take  and  use  the  city's 
said  water  shall  be  effective  only  after  said 
power  company  has  established  by  judg- 
ment of  the  court  in  an  action  at  law  its 
right  to  make  connections  with  its  flume  and 
the  said  city's  canal,  and  shall  have  paid  to 
said' city  any  sum  which  may  he  awarded  to 
said  city  by  such  judgment,  by  way  of  dam- 
ages therefor."  It  is  insisted,  among  other 
things,  that  the  finding  of  ftust  included  in 
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finding  16,  upon  which  this  part  of  the  de- 
cree was  based,  can  only  support  a  decree- 
that  the  power  company,  at  the  present  time, 
has  made  no  appropriation,  and  is  entitled 
to  no  water.  The  court,  on  the  question 
here  present^,  found:  That  in  1897  Dull 
luid  Stejdiens,  acting  for  the  predecessor  in 
interest  of  the  power  company,  by  posting 
and  filing  for  record  notices  for  that  pur- 
pose, "appropriated  the  entire  flow  of  the 
Jordan  river  (except  the  waters  theretofore- 
appropriated  by  the  East  Jordan  Irrigation 
Company  and  the  Utah  Sc.  Salt  Lake  Canal 
Company)  at  a  point  immediately  south  of 
the  old  *dam,  so  called,  in  section  22,  town- 
ship 4  S.,  of  range  1  W.,  for  the  purpose- 
of  operating  a  power  plant  for  the  genera- 
tion of  electrical  power,  the  waters  so  sought 
to  be  appropriated  to  be  returned,  after  hay- 
ing been  used  for  power  purposes  at  such 
plant,  undiminished  in  quantity  and  unim- 
paired in  quality,  to  said  river;  and  such  ap< 
propriation  was  declared  in  said  notice  to- 
be  subject  and  secondary  to  all  vested  rights 
of  prior  appropriators."  "That  in  October, 
1899,  the  said  defendant  power  company 

Eosted,  filed,  and  recorded  a  notice  that  it 
ad  appropriated  the  waters  of  Jordan  riv- 
er theretofore  appropriated  by  Salt  Lake- 
City,  and  which  said  city  was  entitled  to- 
flow  through  its  canai,  such  water  to  be 
conveyed  through  the  canal  of  the  Utah  dt 
Salt  Lake  Canal  Company  to  said  power 
plant,  and,  after  passing  through  the  wheela 
of  said  plant,  to  be  returned  to  the  city's 
canal  at  a  point  opposite  the  power  plant, 
undiminished  in  quantity  and  unimpaired 
in  quality.  That  it  is  practioaUe  for  said 
defendant  company  to  use  the  waters  of  said 
river,  the  right  of  use  of  which  is  also  in 
said  South  Jordan  Canal  Company  and  said 
Salt  Lake  Cit^,  through  the  wneels  and  ma- 
chinery at  said  power  house  of  said  power 
company,  and  to  discharge  the  same  undi- 
minished in  quantity  and  unimpaired  in 

Suality  into  the  said  canal  of  said  South 
ordan  Canal  Company  and  that  of  Salt 
Lake  City  opposite  the  said  power  house  by 
means  of  proper  machinery  and  appliancea 
therefor  at  said  power  plant.  That  the  Salt 
Lake  City  Water  k  Electrical  Power  Com- 
pany is  the  owner  in  fee  simple  of  the  land 
on  which  the  said  power  house  and  plant 
and  its  appurtenances  stand,  being  about 
twenty  (20)  acres  of  land,  situated  on  the 
banks  of  said  Jordan, river  to  the  thread  of 
the  stream."  The  court  also  found  that  the 
power  plant  is  operated  by  turbine  water 
wheels,  which  at  full  capacity  require  700 
cubic  feet  of  water  per  second;  that  the 
plant  has  been  operated  continuously  since 
1899,  except  from  December  15,  1900,  to 
January  12,  1901 ;  that  to  make  the  appro- 
priation of  the  use  of  the  water  complete 
and  effective  the  power  company  requirea 
the  use  of  the  city's  canal  for  the  purpose 
of  discharging  water  after  it  has  been  used 
in  the  plant  into  the  canal  through  a  flume 
across  tlie  river;  and  that  a  suit  has  been 
instituted  to  «>ndemn  the  right  to  connect 
with  the  cuial.  The  court  thus  found  that 
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appropriations  of  tbe  water  were  made 
wnich  were  effectual  to  confer  on  the  power 
«oiDpRny  for  the  purpose  of  operating  its 
]>ower  plant,  the  right  to  a  aecondaiy  uae  of 
4x11  the  water  of  the  river,  except  that  pre- 
viously appropriated  by  the  East  Jordan 
Irrigation  and  the  Utah  &  Salt  Lake  Canal 
'Companies;  that  it  is  practicable  for  the 
power  company  for  such  purpose  to  use  the 
water  of  the  river,  the  right  of  use  of  which 
was  also  in  the  city,  by  conveying  It  through 
the  canal  of  the  Utah  &  Salt  Lake  Canal 
Company,  and,  after  uaing  it,  to  propel  the 
machinery  of  the  power  plant  and  generate 
power,  to  diaeliarge  it  into  the  city  s  canal 
•opposite  the  power  houqe,  undiminished  in 
quantity  and  unimpaired  in  quality;  and 
that  the  power  company  is  the  owner  of  the 
land  on  which  the  power  plant  is  situated. 
The  fact  that  the  power  company  has  thus 
far  been  unable  to  so  use  the  water,  which 
the  city  also  has  the  right  to  use,  is  Imma- 
terial in  detennining  the  Talidity  of  the  ap- 
propriations of  the  water  by  that  company. 
It  is  quite  evident  that  the  company  has 
'been  diligent  in  providing  the  necessary 
'ditches  and  flume?  to  use  the  water,  and 
that  it  has  been  prevented  from  using  the 
same  through  the  opposition  of  the  city. 
This  appears  from  the  pleadings,  for  it  is 
■alleged  by  the  power  company  and  admitted 
by  the  city  that  the  power  company  did 
construct  a  flume  acroen  the  river,  ana  con- 
nect It  with  the  city's  canal,  and  thereupon 
for  a  time,  and  until  it  was  restrained  from 
^oing  so  in  an  action  brought  by  the  city,  did 
deliver  the  city's  water  into  its  canal.  Nor 
does  it  appear  that  any  intervening  right 
has  accrued  since  the  appropriations  by  the 
power  company,  as  against  its  right.  Hav- 
ing thus  prosecuted  the  construction  of  its 
■ditches  aiul  flumes  with  reasonable  diligence, 
the  power  company  cannot,  under  these  elr* 
ciimtitances,  be  held  to  have  forfeited  any 
rights  secured  to  it  by  its  appropriations  be- 
cause of  a  failure  to  use  the  water.  "In 
'determining  the  question  of  the  time  when 
a  right  to  water  by  appropriation  com- 
mences, the  law  does  not  restrict  the  appro- 
priator  to  the  date  of  his  use  of  the  water, 
but,  applying  the  doctrine  of  relation,  fixes 
it  as  of  ^e  time  when  he  begins  his  dam  or 
ditch  or  fiume  or  other  appliance  by  means 
•of  which  the  appropriation  is  effected,  pro- 
vided the  enterprise  Is  prosecuted  with  rea- 
sonable diligence."  Unum  Mill  d  3fin.  Co. 
V.  Dfinfjberg,  81  Fed.  73.  Upon  careful  ex- 
amination it  is  evident  that  the  portion  of 
the  decree  here  under  consideration  is  sup- 
ported by  the  findings  upon  which  it  was 
founded. 

Nor  do  we  think  the  decree  is  void  on 
the  ground,  as  claimed  by  the  appellant, 
that  it  is  indefinite,  uncertain,  and  depend- 
ent upon  a  contingency.  It  definitely  ad- 
judges and  establishes  the  rights  of  the  pow- 
«r  company  acquired  by  the  appropriations, 
and  then  simply  limits  the  use  of  the  water 

until  the  power  company  establishes  In  an- 
other forum  its  right  to  make  connection 
«f  its  fiume  with  tile  ci^s  eanal.   As  to 
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the  validity  of  the  appropriations,  and  the 
rights  secured  thereby,  the  decree  appears 
to  be,  not  only  definite  and  certain,  but  is 
dependent  upon  no  future  event,  and  consti- 
tutes a  present  judgment.  Under  these  cir- 
cumstances we  cannot  regard  the  case  of 
Battell  V.  Lotccry,  46  Iowa,  49,  relied  upOK 
by  the  appellant,  as  in  point,  and  a  control- 
ling authority.  Nor  do  we  think,  as  claimed 
for  the  appellant,  that  it  sufiiciently  ap- 
pears, as  matter  of  law,  that  such  property 
as  the  city's  canal  is  not  subject  to  con- 
demnation. But,  since  a  suit  is  now  pend- 
ing to  condemn  the  right  to  make  connection 
with  the '  city's  canal  opposite  the  power 
plant,  we  will  refrain  from  deciding  whether, 
in  this  particular  instance,  and  under  the 
circumstances  as  they  may  be  shown  to  ex- 
ist, the  law  of  eminent  domain,  under  our 
statutes,  applies.  That  our  statutes  are 
broad  enough  to  cover,  imder  ordinary  cir- 
cumstances, that  class  of  property,  we  en- 
tertain no  douht.  Rev.  SUt.  U  3388,  3390, 
3596.  Uitder  the  statutes  of  eminent  do- 
main the  law  seems  to  be  well  settled  that, 
where  two  public  uses  can  stand  together 
without  material  impairment  or  impediment 
of  one  by  the  other,  they  must  bo  stand. 
This  court  so  held  in  Postal  Teleg.  Cable 
Co.  V.  Oregon  Short  Line  R.  Co.  23  Utah, 
474,  6S  Pac.  735.  In  deciding  a  like  ques- 
tion in  the  ease  of  Botton  Water  Power  Oo. 
V.  BoHton  <£  W.  R.  Corp.  23  Pick.  880,  Mr. 
Chief  Justice  Shaw  said;  "Both  uses  may 
well  stand  together,  with  some  interference 
of  the  later  with  the  earlier,  which  may  be 
compensated  for  by  damages."  Lewis,  Em. 
Dom.  S  274;  Overman  Hilver  Min.  Co.  v. 
Corcoran,  15  Nev.  147;  West  River  Bridge 
Co.  V.  Dia,  6  How.  S07,  12  L.  ed.  535;  Re 
Toicaiida  Bridge  Co.  91  Pa.  216;  Enfield 
Toll  Bridge  Oo.  v.  Hartford  4  If,  H.  R.  Oo. 
17  Conn.  454,  44  Am.  Dec.  666. 

The  appellant  also  contends  that  the  ap- 
propriation and  use  of  the  water  by  the 
power  company  would  result  in  the  abandon- 
ment and  destruction  of  a  mile  and  a  half 
of  the  city's  canal,  and  practically  take  from 
the  municipality  the  actual  control  and  reg- 
ulation of  the  flow  of  its  own  water.  The 
record  does  not  seem  to  sustain  this  conten- 
tion. The  decree  gives  the  power  company 
no  right  to  interfere  with  the  management, 
or  to  sequestrate  the  city's  canal.  It  is 
true,  its  canal  ia  on  the  east  side  of  the 
river,  while  the  power  company's  plant  is 
on  the  west  side,  and  that,  in  order  to  util- 
ize the  water,  the  power  company  must  take 
it  out  of  the  river  above  the  city's  point  of 
diversion,  and  on  the  opposite  side,  thence 
convey  it  through  the  canal  of  tiie  Utah  ft 
Salt  Lake  Canal  Company  down  to  the  pow- 
er house,  and  flume  it  across  the  river  for 
discharge  into  the  city's  canal;  but  this 
does  not  require  an  abandonment  of  that 
portion  of  the  canal,  and  the  city  may  still 
nave  use  for  it  to  convey  the  water  which 
the  power  company  may  not  use  through  its 
plant.  !4or  does  it  necessitate  any  mter- 
ference  with  the  city  in  the  management  of 
its  headgates,  or  the  control  of  the  water  in 
its  canal.  Such  management  and  control  re- 
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main  absolutely  in  the  city,  and  are  among 

its  rights;  but  the  city  has  not  the  excluaive 
right  to  manage  and  control  the  use  of  all 
the  water  in  the  lake  or  flowing  in  the  river. 
Such  water  is  pvblici  juris,  and  others  have 
the  same  right  to  use  it  as  the  city,  so  long 
as  they  do  not  interfere  with  the  city's  use, 
for  the  use  by  one  must  not  interfere  with 
the  use  by  another.  Nor  has  the  city,  by 
virtue  of  its  appropriation,  acquired  a  right 
to  the  corpus  of  the  water  in  the  lake  or 
river.  Not  until  the  water  is  conducted 
into  its  canal  does  the  corpus  belong  to  the 
city.  Then,  however,  it  has  the  right  to  use 
it  in  any  manner  it  chooses,  for  'any  bene- 
fieial  purpose.  The  right  of  the  city  to  the 
water  is  strictly  usufructuary,  and  not  pro- 
prietary, and  toe  use  by  the  power  eom^uy 
does  not  appear  to  interfere  with  that  right. 
The  decree  requires  the  power  company  to 
discharge  the  water,  after  use  by  it,  into 
the  city's  canal,  undiminished  in  q^uantity 
and  unimpaired  ip  quantity.  It  is  simply  a 
case  of  two  uses  of  the  same  water  under  a 
primary  and  secondary  appropriation, 
neither  one  neceesarily  interfermg  with  the 
other}  and  both  uses  are  beneficial  to  the 
public.  In  sucb  case  the  prior  appropri- 
ator  cannot  complain  simply  because  of  the 
secondary  use,  but  he  has  a  right  to  insist 
that  the  water  shall  be  subject  to  his  use 
and  enjoyment  to  the  extent  of  his  appropri- 
ation, and  that  its  quality  shall  not  he  im- 
paired so  as  to  defeat  the  purpose  of  its 
appropriation.  Above  his  headgates,  how- 
ever, the  water  in  the  stream  or  lake  is  not 
his  personal  property,  and  he  does  not  be- 
come the  owner  of  it  until  be  acquires  con- 
trol of  it  in  artificial  ditches  or  reservoirs. 
Parks  Canal  <£  i/m.  Go.  v.  Hoyt,  67  Cal.  44; 
Hevada  County  rf  B.  Canal  Co.  v.  Kidd,  37 
Cal.  282;  Kidd  v.  Laird,  15  Cal.  162,  76  Am. 
Dec.  472;  Butte  Canal  A  Ditch  Co.  t. 
Vaughn,  11  Cal.  143,  70  Am.  Dec.  769;  Jjob 
AngeUa  v.  Baldujin,  &3  Cal.  468;  MoOuire 
T.  £roim,  106  Cal.  660,  30  L.  £.  A.  384,  38 
Fac  1060. 

It  is  further  contended  that  this  decree 
is  erroneous  in  that  it  prevents  the  city 
from,  in  tiie  future,  changing  its  point  of  di- 
version, so  as  to  take  the  water  out  upon  a 
higher  level.  It  does  not  appear  from  the 
record  that  th^  question  whether  or  not  the 
city  has  the  right  to  change  its  point  of 
diversion  was  presented  to  or  decided  by 
the  trial  court,  and  therefore  we  have  no 
power  to  pass  on  it  here.  If  such  right  ex- 
Ists  on  uie  twrt  of  the  city,  we  perceive 
nothing  in  this  decree  to  prevent  its  exer- 
cise. In  fact,  the  decree  expressly  limits  tiie 
use  of  the  eity^  water  by  the  power  com- 
pany to  the  present  point  of  diversion,  for 
the  provision  relating  to  this  subject  is  that 
the  power  company  has  the  right  to  use  such 
water  for  Uie  purpose  of  operating  its  plant 
*'so  long  as  said  Salt  I^e  City  shall  con- 
tinue to  divert  its  water  at  its  present  point 
of  diversion,  and  to  use  the  same  at  its  pres- 
ent place  of  use."  The  decree  thus  deals 
simply  with  the  present  place  of  diversion 
and  the  present  place  of  use.  If,  therefbreL 
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the  city,  before  this  controversy  arose  witb 
the  power  company,  had  the  right  to  chango 
its  point  of  diversion,  it  would  seem  dear 
that  this  decree  does  not  interfere  with  such 
right;  and  hence,  if  it  be  assumed,  for  the 
purpose  of  argument,  that  the  appellant  has 
the  unquestioned  ri^t  to  change  its  place 
diversion  and  use,  still  the  right  of  the  power 
company  to  use  the  water  without  diminish- 
ing it  in  quantity  or  impairing  it  in  quality, 
until  such  time  as  the  city  has  completed 
its  arrangements  and  appliances  to  make  the 
change  in  the  place  of  diversion  and  use, 
cannot  be  denied.  Relating  to  a  like  point, 
the  supreme  court  of  CaliRimia,  in  Nevada 
Oovnty  <E  8.  Canal  Co.  v.  Kidd,  37  Cal.  282» 
said:  "A  party  may  to-day  take  up  a  site 
for  a  dam  and  canal,  and  claim  the  waters' 
of  a  river,  to  be  diverted  at  that  point,  and 
immediately  commence  work  with  a  view  of 
appropriating  the  water  to  bis  use  for  min- 
ing purposes,  and  yet,  although  laboring  wit^ 
all  diligence,  be  unable  actually  to  use  the 
water  for  any  purpose  for  years  to  come. 
Until  he  can  use  it,  another  party  may  di< 
vert  the  whole  water  and  use  it,  provided  he 
can  do  BO  witiumt  injury  to  tiie  plaintiff** 
dam  or  canal,  or  the  pnwress  M  bis  woric, 
and  there  would  he  no  injuiy  to  the  plain- 
tiff's water  right,  and  no  ripit  of  action  to 
establish  the  water  right,  or  recover  the 
water.  .  .  .  The  property  is  not  in  the 
corpus  of  the  water,  but  is  only  in  the  use." 
We  are  thus  of  the  opinion  that  the  decree^ 
as  to  this  point,  is  not  erroneous. 

Nor  do  we  think  a  secondary  water  right, 
such  as  is  claimed  by  the  power  company,, 
is  inhibited  %  art.  11,  of  the  Constitu- 
tion. That  provision  of  the  fundamental 
law  prohibits  the  leasing,  selling,  aliening, 
or  disposing  of  waterworks,  water  rights,  or 
sources  of  water  supply  by  municipalities, 
and  doubtless  was  also  intended  as  an  inter- 
diction against  the  power  of  the  legislature 
to  authorize  municipalities  to  lease,  sell, 
alien,  or  dispose  of  such  property;  but  there 
is  nothing  to  indicate  that  it  was  the  inten- 
tion of  the  framers  of  the  Constitution  there- 
by to  inhibit  the  acquisition  of  sec<mdary 
water  rights,  such  as  ttte  one  here  under  con- 
sideration. We,  therefore,  r^ard  the  consti- 
tutional provision  above  referred  to  as  lur- 
ing no  application  to  this  case. 

It  is  also  insisted  that  the  court  erred  in 
providing  in  the  decree  that  the  montlily 
compensation  of  the  commissioners  appoint^ 
to  carry  the  decree  into  effect,  and  their  nec- 
essary expenses  in  so  doing,  should  be  paid 
by  the  city,  the  four  canal  oompKnies,  and 
the  power  company.  It  appears  from  the 
reco^  that  the  other  parties  to  tills  suit  woe 
all  prior  appropriators ;  that  they  made  their 
appropriations  and  used  the  water  at  a  time 
when  there  was  no  scarcity  of  water  in  the 
river,  and  prior  to  the  scheme  for  impound- 
ing water  in  the  lake;  and  that  the  decree 
for  a  systematic  distribution  of  the  water 
among  all  the  parties — appropriators — ^wae 
made  necessary  by  the  acta  oi  those  desig- 
nated to  bear  the  burden.  Under  these  cir- 
cumstances, and  having  no  opportunlly  t» 
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exunme  tiie  proof,  the  evidence  not  being  be- 
fore U8,  and  in  the  absence  of  anything  iu 
the  record  showing  that  the  disposition  of 
the  burden  of  carrying  the  decree  into  effect 
made  by  the  trial  court,  who  had  an  opportu- 
nity to  hear  and  consider  the  evidence,  is  un- 
just or  unlawful,  we  must  decline  to  interfere 
with  the  distribution  of  the  burden  made  in 
the  decree. 

Upon  the  whole  caae,  after  careful  exam- 
ination and  consideration  of  the  various 

points  presented,  we  are  of  the  opinion  that 
the  court  committed  no  prejudicial  error. 
The  judgment  muat,  therefore,  be  affirmed, 
with  costs. 

It  is  80  ordered. 

Mlsier,  Ch.  J.,  concurs. 

Bk»M»,  J.,  dissenting: 

It  appears  from  the  findings  of  fact  that 
long  before  the  inception  of  the  alleged  right 
of  the  Salt  Lake  City  Water  k  Electrical 
Power  Company  to  the  waters  of  the  Jordan 
river  claimed  b^  it.  Salt  Lake  City  and  the 
said  canal  and  irrisation  companies  had  ap- 
propriated all  of  the  waters  of  said  river 
flowing  therein  during  the  dry  seasons  at 
points  several  miles  below  Utah  lake,  from 
which  the  river  flows,  which  had  not  pre- 
viously been  appropriated  by  parties  further 
down  that  stream ;  and  bad  constructed 
canals,  each  several  miles  in  length,  into 
whidi,  by  means  of  headgates,  the  waters  so 
appropriated  had  for  alon^  time  been  di- 
verted and  used  for  beneficial  purposes  by 
said  city  and  the  said  canal  and  irrigation 
companies,  and  that  they  have  ever  since  con- 
tinued to  so  divert  and  use  the  same.  In  the 
14th  finding,  the  following  facts  were  found 
by  the  trial  court:  "That  in  dry  seasons  the 
flow  of  the  Jordan  river  became  insufficient 
to  supply  the  needs  of  the  several  appropri- 
ators  and  users,  as  hereinbefore  set  forth, 
and  in  the  year  1889  Salt  Lake  City,  the 
Utah  ft  Salt  Lake  Canal  Company,  the  East 
Jordan  Irrigation  Company,  the  South  Jor- 
dan Canal  Company,  and  the  North  Jordan 
Irrigation  Company  entered  into  an  arrange- 
ment by  which  they  jointly  dredged  the  bed 
of  the  Jordan  river,  and  removed  natural  ob- 
structions therein,  which  enabled  them  to 
draw  the  water  from  Utah  lake,  through  the 
channel  of  said  river,  at  a  level  22  inches 
lower  than  before  such  dredginff;  and  dur- 
ing the  years  188S  and  1800  the  said  city 
and  canal  and  irrigation  companies  con- 
structed in  the  river  at  a  point  about  three- 
quarters  of  a  mile  south  and  above  the  old 
oam  a  new  dam  to  enable  them  to  hold  back 
and  store  the  waters  of  the  lake  for  use 
when  needed,  the  city  and  each  of  said  canal 
and  irrigation  companies  contributing  equal- 
ly to  the  cost  and  ex^nse  of  such  dredging 
and  of  the  construction  of  said  new  dam, 
which  amounted  to  over  thousand  dol- 
lars, and  of  its  maintenance  since.  That 
immediately  thereafter  the  city  and  said 
companies  commenced,  by  means  of  said 
dam,  to  hold  back  and  store  the  waters  in 
said  Utah  lake,  and  in  doing  so  caused  cer- 
tain lands  lying  and  adjacent  to  the  lake  to 
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be  flooded,  in  conseqnoice  of  which  a  series 
of  suits  were  commenced  by  the  farmerfl  of 
Utah  county  owning  such  lands  against  said 
city  and  canal  and  irrigation  companies, 
which  finally  resulted  in  an  agreement  of 
compromise  entered  into  in  the  year  1S86, 
by  the  terms  of  which  the  owners  of  said 
lands  granted  to  the  said  city  and  canal  and 
irrigation  companies  the  right,  so  far  as  their 
interests  or  the  flooding  of  their  lands  waa 
concerned,  to  hold  back  and  store  the  wa- 
ters in  the  lake  until  they  should  rise  to  a 
point  3  feet  and  3  inches  above  the  low- 
water  mark,  which  point  has  since  been 
known  as  'compromise  poiat,*  and  the  exact 
location  of  which  has  become  fixed  and  de- 
termined by  judicial  decisions.  Said  com- 
promise agreement  provided  for  the  election 
annually  by  the  parties  thereto  of  a  board  of 
five  persons,  who  have  sinoe  been  known  aa 
'Utah  lake  oommissicoierB,'  under  whose  di- 
rection the  rights  granted  by  said  agreement 
should  be  exercised  by  the  said  city  and 
canal  and  irrigation  companies.  That  ever 
since  1885  to  the  present  time  the  said  city 
and  said  canal  and  irrigation  companies  have 
openly,  notoriously,  continuously,  and  ad- 
versely against  all  the  world,  maintained 
and  used  said  Utah  lake  as  a  reservoir,  and 
said  dam  as  an  impounding  dam,  to  hold 
bade  and  store  the  waters  in  the  lake,  when 
necessary  to  do  so,  in  order  to  supply  their 
needs  during  seasons  of  scarcity  of  water; 
and  the  said  city  and  canal  and  irrigation 
companies  have  each  contributed  an  equal 
share  of  all  costs  and  expenses  of  all  mat- 
ters growing  out  of  such  joint  enterprises. 
That  said  right  of  storage  has  been,  since 
the  year  1886,  recognized  and  assented  to  by 
all  the  parties  hereto,  except  the  Salt  Lake 
City  Water  &  Electrical  Power  Company,  as 
necessary  to  preserve  and  save  the  watws  of 
the  river  for  the  uses  of  all  the  appropria- 
tors,  and  said  right  of  storage  was  and  is 
necessary  for  such  purposes.  That  each 
year,  during  the  early  part  of  the  irriga- 
tion season,  the  city  and  each  of  said  canal 
and  irrigation  companies  have  taken  from 
the  river  and  conveyed  through  their  re- 
spective canals  water  to  the  full  oapaeity  of 
such  canals  for  the  use  of  those  oititled  to 
use  water  therefrom.  'Diat  as  such  seasons 
advanced,  and  the  waters  receded,  the  super- 
intendents of  the  several  canal  and  irriga- 
tion companies  and  a  representative  of  the 
city  would  make  a  division  of  the  waters  so 
long  as  they  could  agree  thereon,  and  later 
in  the  season,  when  an  accurate  division 
would  be  called  for  by  any  of  said  com- 
panies, an  engineer  would  be  employed  to 
measure  the  waters,  and  divide  the  portion 
to  which  the  city  and  each  of  said  canal  and 
irrigation  companies  were  entitled  equally 
between  them.  That  in  making  sudh  divi- 
sions there  has  been  allowed  to  flow  down 
the  channel  of  the  river  such  ^uantit^  of 
water  as  would,  with  the  accretions  arising 
from  seepage  or  other  sources,  supply  the 
necessities  of  the  prior  appropriators."  The 
trial  court  further  found  that:  "In  Oc- 
tober, 1899,  the  said  defendant  .power  com* 
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pany  posted,  fllnd,  and  recorded  a  notice  that 
it  had  appropriated  the  waters  of  Jordan 
river  theretofore  appropriated  by  Salt  Lake 
City,  and  which  said  city  was  entitled  to 
flow  through  its  said  canu,  such  water  to  be 
conveyed  trough  the  canal  of  the  Utah  & 
Salt  Lake  Canal  Company  to  said  power 
plunt,  and  after  passing  through  the  wheels 
of  said  plant,  to  be  returned  to  the  city's 
canal,  at  a  point  opposite  the  power  plant, 
undiminished  in  quantity  and  unimpaired  in 
quality.  And  in  November  of  the  same 
year  a  similar  notice  woe  posted,  filed,  and 
recorded  by  the  said  Salt  Lake  City  Water 
■A  Electrical  Power  Company  giving  notice 
•of  the  appropriation  by  it  of  we  waten  of 
the  South  (Tordan  Canal  Company,  to  be 
used  in  the  same  way  for  the  same  purpose, 
.-and  returned  to  the  South  Jordan  canal  in 
.a  similar  manner.  .  .  .  That  the  appro- 
'priation  of  the  use  of  such  water  for  and  on 
behalf  of  the  power  company,  in  order  to  be 
completed,  requires  the  use  of  the  city's 
canal  by  said  power  company  through  a 
flume  across  the  Jordan  river  and  into  the 
city  canal  at  a  point  about  one  mile  and  a 
half  below  the  head  thereof,  and  that  with- 
out sucli  use  by  the  power  company  of  the 
city's  canal,  the  appropriation  of  the  use 
■of  such  water  by  the  power  company  cannot 
be  mnde  effective.  That  the  said  Salt  Lake 
■City  Water  &  Electrical  Power  Company  has 
•commenced  an  action  in  this  court  to  con- 
demn the  right  to  use  the  canal  of  Salt  Lake 
City  in  the  manner  aforesaid,  and  to  make 
•efTectire  its  appropriation  of  the  use  of  the 
■city's  water.  That  the  Salt  Lake  City  Wa- 
ter &  Electrical  Power  Company,  at  the 
time  when  it  made  and  filed  its  notices  of 
appropriation  of  the  waters  of  the  Jordan 
river  and  located  and  constructed  its  power 
plant  upon  the  said  river,  had  full  knowl- 
•edge  and  notice  of  the  several  rights  of  said 
Salt  Lake  City  and  the  several  canal  and  ir- 
rigation companies  aforesaid,  and  of  their 
several  appropriations  and  rights  of  storage, 
aa  aforesaid,  and  of  the  exercise  of  said 
right  to  store  water  in  Utah  Lake  for  many 
years  prior  thereto."  Among  other  conclu- 
sions of  law,  the  trial  court  found:  "That 
Salt  Lake  City,  the  Utah  A  Salt  Lake  Canal 
Company,  the  East  Jordan  Irrigation  Com- 
pany, the  South  Jordan  Canal  Company,  and 
the  North  Jordan  Irrigation  Company  are  en- 
titled to  a  decree  awarding  to  them,  subject 
-to  the  limitations  hereinafter  set  forth,  the 
right  to  the  use  of  all  of  the  balance  of  the 
waten  of  the  Jordan  river  for  municipal, 
irrigation,  culinary,  and  domestic  purposes, 
to  the  extent  of  the  capacity  of  their  several 
canals,  and  the  right  to  impound  and  store 
all  the  waters  of  said  river  in  Utah  lake, 
and  to  have  their  title  thereto  quieted,  .  .  . 
and  shall  have  an  equal  right  to  use  all  of 
such  waters,  to  the  extent  of  the  capacity 
■of  their  several  canals,  and,  while  there  is 
sufficient  water  for  that  purpose,  may  each 
take  the  full  quantity  of  water  their  re- 
spective canals  will  carry,  and,  when  the 
water  is  insufficient  to  fill  all  the  canals  to 
-their  maximum  eapocify,  then  the  city  and 
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I  canal  and  irrigation  companies  shall  be  en- 
titled to  an  equal  division  thereof,"  etc., 
"and  that  the  Salt  Lake  City  Water  &  Elec- 
trical Power  Company  is  entitled  to  a  de- 
cree awarding  to  it  the  right  to  conv^  to 
its  power  plant,  and  use  for  the  purpose  of 
operating  the  same,  the  waters  which  the 
city  of  Salt  Lake  is  entitled  to  take  into  fta 
canal  so  long  as  said  city  shall  continue  to 
divert  its  waters  at  its  present  point  of  di- 
version, and  use  the  same  at  its  present 
place  of  use;  but  the  right  of  the  said  Salt 
Lake  City  &  Electrical  Power  Company  to 
use  the  city's  said  water  will  be  eflfective 
only  after  said  power  company  has  estab- 
lished by  judgment  of  the  court  in  an  action 
at  law  its  right  to  make  connections  with  its 
flume  and  the  city's  canal,  and  shall  have 
paid  to  the  city  any  sum  which  may  be 
awarded  to  said  city  by  such  judgmen**  by 
way  of  damages  therefor."  The  decree  ren- 
dered embraces  these  conclusions  of  law. 

It  is  clear  from  the  findings  of  fact  that 
each  of  said  companies  and  Salt  Lake  City 
at  and  long  before  the  mcepUon  of  the 
rights  claimed  by  the  Salt  Lake  City  Water 
&  Electrical  Power  Company  had  acquired  a 
vested  right,  subject  only  to  the  rights  of 
prior  appropriators,  to  have  the  waters  of 
the  river,  and  the  waters  so  stored  and  held 
back,  diverted  in  the  manner  and  at  the 
place  agreed  upon  by  said  parties  in  their 
said  agreement,  and  at  will  to  change  the 
points  of  use  and  diversion,  unless  the 
change  would  impair  the  prior  rights  of 
other  persons.  This  vested  right  cannot  be 
impaired  by  any  subsequent  appropriation. 
The  Salt  Lake  City  Water  &  Electrical  Pow- 
er Company  has  borne  none  of  the  expenses 
of  storing  the  waters  or  of  acquiring  the 
right  to  flood  the  land  bordering  upon  the 
lake,  yet  it  seeks  to  share  in  the  benefits 
arising  from  the  storage  by  making  an  al- 
leged appropriation,  under  which  it  claims 
the  right  to  divert  the  water  which  the  city 
by  prior  right  is  entitled  to  have  turned  into 
its  cfinal  in  pursuance  of  its  previous  appro- 
priation and  agreement  with  the  canal  and 
irrigation  companies,  and  conduct  the  same 
to  its  power  plant  on  the  opposite  side  of 
the  river,  and  from  thence  across  the  river 
into  the  city's  canal,  H  miles  from  its 
mouth.  Under  the  findings  the  alleged  ap- 
propriation is  invidid,  and  they  fail  to  show 
that  the  Salt  Lake  City  Wator  ft  Electrical 
Power  Company  has  acquired  any  right 
whatever  to  enter  upon  or  disdiarge  the  di- 
verted water  into  the  dty's  canal  at  the 
point  mentioned.  On  the  c(»itrary,  it  is 
clear,  not  only  from  the  decree,  but  from  the 
fact  that  a  suit  is  pending  in  which  said 
company  seeks,  under  the  law  of  eminent 
domain,  to  acquire  such  right,  that  it  did 
not  exist  at  the  entry  of  the  decree.  In  the 
pending  suit  referred  to  the  Salt  Lake  City 
Water  &  Electrical  Power  Company  does  not 
seek  to  acquire  the  right  to  divert  from  the 
head  of  the  Salt  Lake  City  canal  the  water 
so  as  aforesaid  appropriated  by  the  city,  but 
wrongfully  claims  that  it  has  already  ac- 
quiren  that  right  under  its  said  notices  of 
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Appropriation  of  the  same,  and  only  aedc*  to 
acquire  the  right  to  discharge  into  the  cit^a 
«uial,  li  miles  below  its  bead,  water  which 
it  wrongfully  claimB  it  has  the  ri^ht  to  di- 
vert, under  notices  of  appropriation  which 
«re  invalid  bo  far  as  they  relate  to  the  prior 
vested  rights  of  the  city.  As  the  city  is  the 
only  party  that  has  appealed,  only  that  por- 
tion of  the  decree  whieh  relates  to  the  right 
«laiined  by  the  Salt  Lake  City  Water  &  EHeo- 
trical  Power  Company  to  fuvert  the  city's 
water  should  be  sot  aside. 

For  the  reasons  stated,  I  am  unable  to  eon- 
our  with  my  associates  in  affirming  the  de- 
cree as  a  whole. 

A  petition  for  rehearing  having  been  filed, 
BartelL,  J.,  on  April  I,  1903,  handed  dawn 
the  following  response: 

This  ease  was  before  us  on  a  former  oeea- 
mon,  and  the  judgment  of  the  lower  court 
was  then  affirmed,  Mr.  Justice  Baskin  dis- 
senting. 24  Utah,  249,  67  Pae.  672.  There- 
after a  petition  for  rehearing  was  granted, 
and  the  catte  argued  and  submitted. 

In  preparing  the  opinion  on  the  former 
occasion,  the  writer  was  not  unmindful  of 
the  great  importance  of  the  rulings  herein 
as  affecting  the  material  interests  and 
progress  of  the  people,  not  only  of  Salt  Lake 
county,  but  also  of  the  entire  state.  "With 
these  tbiiige  in  view,  a  very  thorough  exam- 
ination of  the  record  and  of  the  law  applica- 
ble thereto  was  made,  resulting  in  an  irre- 
sistible conclusion  that  the  learned  trial 
judge  had  made  a  decision,  not  only  just 
and  wise,  but  sound  in  law,  and  which  ought 
to  be  upheld,  as  an  application  of  the  prin- 
ciples growing  out  of  and  adapted  to  the  pe- 
ciUiar  conditions  and  necessities  of  our  arid 
country.  Having  now  again  given  tiie  case 
and  the  opinion  of  the  court  very  close  scru- 
tiny, the  same  conclusion  is  still,  in  our 
judgment,  irresistible,  being  the  more  firmly 
convinced  that  it  is  right  and  that  the  judg- 
ment ia  just.  We  must  therefore  adhere  to 
the  former  opinion  of  the  majority  of  this 
«ourt,  as  the  correct  exposition  of  the  law 
■applicable  to  this  case,  and  ^ve  that  deei- 
Biim  our  final  judicial  sanction,  notwith- 
standing its  correctness  has  been  challenged 
with  BO  much  zeal  by  the  learned  counsel 
for  the  appellant  who  presented  the  oral  ar- 
^ment  on  rehearing.  In  their  brief  the  coun- 
sel say  this  decree  discloses  to  them  an  in- 
terference with  vested  rights  and  a  disturb- 
Ance  of  existing  law,  and  that,  if  this  deci- 
sion is  perpetuated,  it  can  hut  result  dis- 
astrously in  the  administration  of  the  law 
of  appropriation  of  water  in  this  state;  but 
they  fail  to  refer  to  a  single  &ct  in  evidence, 
or  to  the  application  of  a  principle  of  law  to 
support  this  contention.  It  is  true  they  as- 
sert that  the  power  company  arbitrarily 
■closed  the  city's  headgates  and  diverted  the 
water  to  which  the  city  was  entitled;  but 
upon  what  facts  in  evidence,  if  any,  this 
-charge  is  based,  does  not  appear,  and,  even 
if  it  were  admitted  that  the  power  company 
perpetrated  unwarranted,  arbitrary  acts, 
now  could  that  justify  the  statement  that 
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the  decree  interferes  with  vested  proper^ 
rights,  or  that  the  former  decision  of  this 
court  will  be  disaRtrous  in  the  administra- 
tion of  the  law  of  appropriation  1  Certainly 
there  is  not  to  be  found  even  a  hint  in 
either  the  decree  or  the  opinion  of  this  court 
that  can  be  fairly  construed  as  in  any  man- 
ner countenancing  arbitrary  action  on  the 
part  of  eitlier  party  to  tnia  controversy. 
Nor  have  counsel  referred  to  any  foots  in 
evidence  or  anything  in  the  record  which 
warrants  such  an  assumption.  In  this  cast 
the  evidence  never  wae  before  us.  We  were 
simply  called  upon  to  ascertain  whether  or 
not  the  decree  was  sustained  by  the  findings 
of  fact,  and  to  determine  the  law  applicable 
to  the  case.  There  was  no  question  what- 
ever made  or  presented  as  to  whether  the 
findings  of  fact  were  supported  by  the  proof, 
and  we,  having  bad  no  opportunity  to  lo<dc 
into  the  evidence,  were,  under  nuroerons  de- 
cisions of  this  jurisdiction,  bound  by  the 
findings  of  the  lower  court.  That  court  had 
found  that  the  power  company  had  made  a 
valid  appropriation  of  the  water  for  a  sec- 
ondary use,  but,  notwithstanding  such  find- 
ing, appellant  then  contended,  as  it  now  con- 
tends, that  there  was  no  appropriation,  be- 
cause, as  is  nised,  the  power  company  never 
put  the  water  to  actual  use.  But  was  there 
never  an  actual  use  of  the  water  by  that 
company?  llie  record,  in  the  action  of  the 
power  company  against  the  city  to  condemn 
an  easement  and  acquire  the  right  to  con- 
nect the  flume  with  the  city's  canal,  clearly 
answers  this  question  in  the  affirmative.  The 
judgment  of  condemnation  therein  has  been 
affirmed  by  this  court  (71  Pac.  1007),  and 
from  the  evidence  disclosed  by  that  record^ 
which  we  may  now  properly  look  into,  it  ap- 
pears that  the  power  company,  before  any 
litigation  arose  between  these  partie*  had 
made  an  actual  use  of  the  water  for  the  pur- 
poses intended.  Tlie  appellant's  engineer, 
the  witness  Kelsey,  who  was  in  the  empl(^ 
of  the  city  at  the  time  the  connection  of  the 
flume  with  the  city's  canal  was  made,  said 
he  knew  that  at  one  time  the  power  com- 
pany used  the  water  through  the  power 
house  and  delivered  it  into  the  city  canal 
\uider  some  agreement  between  the  city  and 
the  power  company,  but  that  he  did  not 
know  how  long  that  use  occurred  before  the 
agreement  was  abrogated.  So,  the  appel- 
lant's witness  Doremus,  also  an  engineer  of 
known  ability,  referring  to  the  matter  of 
discharging  the  water,  after  use  by  the  pow- 
er company,  into  the  city  canal  through  the 
flume  undiminished  in  quantity  and  unde- 
teriorsted  in  qiuility,  said :  "In  my  opinion, 
it  is  practicable  to  do  that  with  proper  ap* 
pliances  and  devices." 

It  thus  appears  from  the  appellant's  own 
evidence  that  the  very  tJilng  which  it  was 
claimed  had  not  been  done,  and  the  omis- 
sion of  which  was  urged  as  fatal  to  a  valid 
appropriation,  had  actually  been  done,  and 
'  that  the  plan  of  the  power  company  to  dis- 
'  charge  the  water  into  the  city  canal  is  prac- 
ticable.  The  mere  fact  that  the  city,  after 
I  the  power  company  bad  been  using  the  w*- 
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ter  for  the  purposes  for  which  the  appropri- 
ation was  made,  by  abrogation  of  its  agree- 
ment and  a  resort  to  litigation,  prevented 
its  further  contomplated  use,  pending  suit, 
could  not  have  the  effect  of  defeating  rights 
which  bad  become  vested  by  tnusent  or 
a£|Feem«nt,  and  ot  invalidating  an  appro|»i- 
ation  of  water  which  was  then  complete.  So 
that  it  now  transpires  that  the  finding  of 
the  court  respecting  the  appropriatitm  was, 
after  all,  made  in  accordance  with  existing 
facts.  From  the  same  record  it  further  ap- 
pears that  the  power  company  is  compelled, 
by  decree  of  the  court,  to  Iceep  in  ordinary 
repair  and  condition,  at  its  own  expense,  all 
that  portion  of  the  city's  canal  extending 
from  the  point  of  connection  of  the  flume 
with  the  canal  to  the  headgates,  each  and 
every  year,  so  long  as  the  company  shall  use 
any  part  of  that  canal  to  flow  water  therein, 
and  so  long  as  it  shall  use  any  portion  of 
the  city's  water  through  its  plant  and  flume, 
the  city  being  thus  saved  the  expense  of  keep- 
ing that  portion  of  its  canal  in  repair.  And, 
that  there  might  be  no  infringement  on  the 
rights  of  the  city  in  the  use  of  its  water,  the 
oourt  retained  original  jurisdietion  of  the 
cause,  and  appointod  a  oommissioner,  whose 
duty  it  is  to  see  that  there  is  at  all  times  a 
faithful  compliance  with  the  decree,  and  to 
report  from  time  to  time  to  the  court  any 
violation  of  the  provisions  of  the  decree. 
Notwithstanding  this,  however,  and  lest 
there  might  be  some  question  about  the 
validity  of  the  appropriation  by  the  power 
company,  let  us  now  apply  the  test  of  the 
counsel  for  the  appellant  appearing  in  their 
brief.  After  admitting  that  no  right  in  the 
water,  as  such,  exists,  while  it  flows  in  the 
natural  stream,  th^  say:  "Before  a  right 
in  tho  use  of  the  water  can  become  vested  in 
any  appropriator,  several  things  must 
eventually  concur:  First,  there  must  be  ■ 
bona  flde  intent  to  take  the  water  of  a 
stream  and  apply  it  to  some  beneficial  use; 
second,  concurring  with  this  intent,  there 
must  be  an  actual  diversion  of  the  necessary 
quantity;  and,  third,  the  application  of  the 
water,  so  diverted,  to  the  contemplated  ure. 
Neither  one  of  these  acts  nor  the  intent 
alone  can  constitute  an  appropriation. 
When  all  these  steps  have  been  taken,  and 
the  work  completed,  and  the  water  actually 
used  for  a  beneficial  purpose,  the  appropria- 
tion becomes  complete." 

Assuming  that  this,  appellant's  own  test, 
for  the  purposes  of  this  case,  is  the  qorrect 
one,  then  how  will  its  application  affect  the 
power  company's  appropriation?  That  the 
company  intended  to  take  the  water  of  the 
stream  for  a  beneficial  purpose,  which  is  the 
first  step  under  the  test,  no  one  attempts  to 
deny.  In  fact,  this  was  the  initial  step  or 
thing  that  resulted  in  this  controversy.  Tho 
intended  use  was  for  the  propelling  of  a 
power  plant  to  furnish  light,  heat,  and  pow- 
er to  the  people  of  several  neighboring 
towns,  and  this  was  certainly  a  beneficial 
use.  Kor  is  it  controverted  that  concurring 
with  such  intent  the  company  has  complied 
with  the  second  requisite  of  the  test  by  hav- 
ei  L.  B.  A. 


ing  diverted  the  necessary  quantity  ot  the 
water.  As  to  the  third  requisite,  appellanfa- 
own  testimony  now,  as  we  have  seen,  showa 
that  the  water  so  diverted  was  applied  to  the- 
contemplated  use.  Indeed,  all  this  is  ad- 
mitted by  the  counsel  for  the  appellant,  in 
another  part  of  their  brief,  when  they  say: 
"In  its  simplest  form,  the  case  ma^  be 
stated  thus:  The  power  company,  desiring 
to  use  the  water  for  power  purposes  at  a 
point  on  the  river  below  the  headgates  and. 
point  of  diversion  by  the  city,  arbltraril7 
closed  the  city's  headgates,  and  diverted  the 
water  to  which  the  city  was  entitled  into  a 
canal  on  the  other  side  of  the  river;  thence 
it  conveyed  the  water  to  its  plant  a  mile  and 
a  half  below,  where,  after  use,  it  returned  it 
into  the  city's  canal  throu^  a  flume  con- 
nected by  the  power  company." 

It  will  be  observed  that  here  is  a  clear  ad- 
mission that  the  power  company,  desiring 
the  water  for  power  purposes,  diverted  it, 
and  then  used  it  through  its  plant,  and  re- 
turned it  into  the  city's  canal  through  the 
fiume,  which  is  .all  that  is  required  by  the 
test  to  make  a  valid  appropriation  of  water; 
and  the  appellant's  own  evidence,  as  we  have- 
seen,  shows  that  such  use  is  practicable,  and 
was  made  with  the  consent  or  agreement  of 
the  city.  In  the  face  of  all  these  things, 
and  under  the  facts  and  circumstanoes- 
shown  by  the  findings  of  .fact  and  evidence 
how  can  it  he  maintained,  or  with  what  con- 
sistency can  it  be  said,  that  these  decrees- 
and  decisions  overturn  vested  property 
rights  and  disturb  existing  law  ?  Is  the 
alarm  expressed  justified  by  the  facts  I  Are 
not  the  matters  which  the  counsel  have  as* 
sumed  to  be  of  the  substance  and  utility  ot 
the  law,  and  which  have  prompted  the  as- 
sertion, after  all  mere  inconsiderable  trifles- 
of  legal  technismT  We  apprehend  the  rec- 
ords in  the  two  cases  will  be  searched  ia 
vain  for  any  fact  or  facts  in  evidence,  or 
for  a  single  expression  in  the  findings  of 
fact  or  decrees,  which  justifles  the  alarm  re- 
specting the  decisions  i^rming  the  jud^ 
ments  and  decrees,  or'  which  shows  tiiat  the 
usufructuary  right  of  the  city  to  the  water*, 
which  it  diverted  under  the  law  of  appropri- 
ation, has  in  any  way  been  interfered  with, 
or  jeopard  iited. 

Again  counsel  say:  "More  than  half  &. 
century  ago  the  miners  of  the  Pacific  coast 
declared  tliat  the  common-law  rule,  predi- 
cated upon  the  rights  and  necessities  of  ri- 
parian owners,  was  not  adapted  to  the  con- 
ditions of  the  time  and  people  and  by  cus- 
torn  they  created  a  new  right  and  a  new 
rule.  Perhaps  only  a  new  application  of 
common-law  principles  was  made.  In  any 
event,  the  law  of  prior  appropriation  waa 
established  by  the  custom  of  the  miners,  and 
it  at  once  and  thereafter  always  found  full 
recognition  in  judicial  deeisiims  and  l^ps- 
lation." 

To  this  it  may,  as  matter  of  common 
knowledge,  be  added  that  it  was  not  only  tho 
conditions  ot  the  time  and  people,  but  also- 
the  oondition  of  this  arid  country,  that 
caused  this  change  in  the  common-law  rule» 
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On  account  of  the  lack  of  precipitation,  and 
in  order  tliat  the  barren  country  might  be 
rendered  habitable  and  profitable,  and  its 
hidden  resources  developed,  the  water  was 
turned  out  of  the  streams,  and  conducted  to 
pUces  where,  after  use,  it  was  impractica- 
ble, in  many  instances  impossible,  to  return 
it  to  the  stream  in  which  it  was  wont  to 
flow,  and  thus  the  doctrine  of  riparian  rights 
was  changed,  or  rather  modified,  as  far  as 
necessary,  so  as  to  harmonize  with  the  ne- 
cessities existing,  and,  as  counsel  say,  a  new 
right  and  a  new  rule  created,  and  ever  eince 
reoc^i;!ed  by  judicial  decisions  Kod  legisla- 
tiou.  But,  granting  all  this,  was  not  the  use 
of  the  water  the  substance  of  the  "new 
right"  thus  created,  and  which  required  the 
modification  of  the  then  existing  law?  If 
the  new  use  was  such  substance,  which  coun- 
sel seem  to  admit  when  th^  say,  "If  the  ap- 
propriator  was  interfered  with  in  his  use.  of 
such  water,  he  found  a  swift  and  adequate 
remedy  in  an  action  at  taw  or  a  suit  in 
equity,"  how  could  the  approprlator  com- 
plain BO  long  OB  there  was  no  interference 
with  his  use?  How  can  the  city  complain 
so  long  as  there  is  no  manner  of  interference 
with  its  use  I  There  has  not  been  a  scin- 
tilla of  evidence  before  us,  nor  is  there  a 
single  sentence  in  any  finding  of  fact,  which 
shows  that  the  appellant  has  in  fact  been 
injured  in  the  least  by  the  industrial  enter- 

Srise  which  the  city,  for  what  cause  it  ia 
ifficjolt  to  comprehend,  ia  now  seeking  to 
throttle  and  force  out  of  existence  by  ju- 
dicial decision,  to  the  discomfiture  of  many 
subjects  of  this  commonwealth.  On  the  con- 
trary, besides  being  a  participant  in  the 
general  benefit,  which  such  an  enterprise 
naturally  brings  to  the  locality  where  it  is 
located  and  to  the  state,  the  appellant,  while 
suffering  no  injury,  as  shown  by  the  evi- 
dence of  its  own  witnesses,  is  the  recipient 
of  positive  pecuniary  benefit,  in  that,  by  de- 
cree, a  oousiderable  section  of  its  canal  must 
be  kept  in  repair  by  the  power  company, 
thuB  relieving  the  city  from  that  annual 
burden  and  expense. 

Let  us  now  see  whether  the  decision  here- 
in is  quite  so  startling,  and  so  disturbing  of 
existing  law,  as  has  been  claimed.  We  have 
Been  that  the  peculiar  conditions  existing  in 
this  arid  ri^on,  and  the  demands  of  the 
timn  and  people  for  the  development  of  its 
aoil  and  hidden  resources,  impelled,  in  ac- 
cordance with  the  requirements  of  an  indus- 
trious and  enterprising  people,  and  the  prog- 
ress of  a  growing  country,  a  modification  of 
the  doctrine  of  riparian  rights.  That  doc- 
trine had  come  to  us  through  the  centuries, 
— from  time  immemorial, — and  had  with- 
stood the  wisdom  of  the  sages  of  the  law, 
the  language  of  which  is,  Aqua  ourrit  et 
debet  currere,  ut  currere  solebat;  and  yet  in 
the  course  of  human  endeavor,  progress,  and 
events  it  was  ascertained  that  either  that 
doctrine  must  be  modified  or  that  this  coun- 
ti7  must  remain  a  barren  waste.  The  re- 
sult was  a  modification,  dictated  by  the  law 
of  necesBity  and  countenanced  by  judicial  de- 
cision and  by  legislation,  to  the  extent  of 
81  L.  R.  A. 


■  creating  a  right  in  any  person,  by  comply- 
I  ing  with  certain  preliminaries  and  requl- 
I  sites,  to  use  the  water  of  a  stream  for  any 
beneficial  purpcwe,  without,  where  it  is  im- 
I  practicable  or  impossible  to  do  so,  retum- 
I  ing  the  water  Into  the  streftm.   This  right 
to  use  the  water  of  a  runnhu:  stream  now 
exists  alike  for  mining,  nwnuncturing,  and 
'  agricultural  purposes.   At  common  law  a  ri- 
parian owner  below  was  entitled  to  no  re- 
dress against  his  neighbor  above  for  the  use 
of  water  when  no  injury  resulted,  not  unless 
the  water  was  deteriorated  in  quality  or 
I  materially  diminished,  the  maxim  being, 
\De  minimia  non  ourat  lex,  and  in  this  re* 
'  spect  there  is  no  chanm  under  the  law  of 
appropriation.   Indeed,  it  would  be  contrat^ 
to  the  universal  sense  of  mankind  to  permit 
I  redress  where  there  has  been  no  wrong.  At 
'  common  law  the  right  to  use  such  water  is 
usufructuary  merely;  so  likewise,  under  the 
law  of  appropriation.    Neither  at  common 
law,  nor  under  the  law  of  appropriation, 
,  does  the  proprietor  or  appropriator  own  the 
water  in  the  stream,   llierefore,  bo  long  aa 
the  use  is  neither  interfered  with  nor 
abridged,  an  appropriator  has  no  just  cause 
to  complain,  although  another  proprietor 
above  him  also  uses  the  same  water  for  a 
beneficial  use. 

i  Is  it  not  clear  that  the  case  at  bar  falls 
strictly  within  these  principles  T  The  power 
company  owns  the  land  on  which  its  plant 
has  been  erected,  and  the  land  borders  on 
the  stream.  It  is  therefore  a  riparian  pro- 
prietor, has  diverted  the  water  for  power 
purposes  from  the  stream  where  the  water 
is  juris  publioi,  and,  except  for  the  modifica- 
tion of  the  common  law,  the  company  would 
not  only  have  had  the  right,  but  it  would 
have  been  its  duty,  to  return  the  water  into 
the  stream  instead  of  the  canal,  and  the  city 
in  its  use  lower  down  would  have  had  no 
ground  for  an  action,  unless  the  water  would 
have  been  impaired  in  quality  or  materially 

'  diminished  in  quantity.   The  city,  however, 

.  having  previously  acquired  the  right  to  use 
the  same  water,  under  the  modification  of 

'  the  common  law,  or  the  law  of  appropria- 
tion, the  power  company  is  bound  after  use 
to  deliver  it  in  such  manner  and  place  as  in 
no  way  to  interfere  with  the  city's  use.  This 
is  precisely  what  the  power  company  sought 
to  do,  what  the  city,  in  the  first  instance,  as 
we  have  seen,  permitted  it  to  do,  and  what 
the  decree  of  the  trial  court  and  the  deei- 
sions  of  this  court  require  it  to  do.  The  ajH 
pellant  enjoys  the  same  rights,  with  less  ex- 
pense in  the  maintenance  of  its  canal,  that 
it  had  before  the  power  company  made  its 
appropriation,  and  without  any  restrictions, 
30  far  as  the  decrees  and  decisions  are  con- 
cerned, as  to  changing  its  place  of  diversion 
and  use.  Such  being  the  case,  what  new  and 
alarming  doctrine  has  been  herein  estab- 
lished or  applied?  What  vested  property 
rights  have  been  overturned?  Ia  not  thiB 
alarm  founded  more  npmi  conjecture  of 
what  possibly,  not  probably,  might  happen' 
in  the  future  than  upon  anything  substan* 
tialt   Imagination  may  picture  this  ciiy 
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and  valley  in  the  near  future  destrojred  by 
an  earthquake,  but,  bo  far  as  human  eyes  can 
dlMxm,  it  is  not  probable.  So,  it  may  be 
oonfidently  asserted  that,  guarded  as  the 
rights  of  both  parties  to  win  unfortunate 
controversy  are  by  a  court  of  equity,  it  is 
not  probable  that  any  serious  injury  can  or 
will  befall  the  city,  or  the  best  interests  of 
the  state,  because  of  the  decrees  and  deci- 
sions herein.  Not  a  single  principle  has 
been  applied  in  this  case  that  is  not  em- 
braced  either  in  the  law  of  riparian  rights, 
or  its  modification,  the  law  of  appropriation. 
But  suppose  it  were  conceded  that  the  law 
of  appropriation  were  susce^ble  of  a  con- 
struction that  the  ditch  which  carried  the 
water  constituted  a  right  of  prope^y  so  ab- 
solute in  the  owner  that  no  connection  could 
be  made  therewith,  nor  any  easement  cre- 
ated therein  or  over  it,  would  equity  tran- 
scend its  bounds  to  an  alarming  extent  by 
limiting  or  restricting  the  modiAcatlon  of 
the  coranuMt  law  in  its  application  to  the 
use,  when  the  condition  of  this  arid  region, 
which  demanded  that  departure,  the  prog- 
ress of  the  times,  the  furtherance  and  en- 
couragement of  industrial  and  manufactur- 
ing enterprises,  and  the  development  of  re- 
sources demand  such  limitation  T  We  think 
not. 

It  is  matter  of  common  knowledge,  of 
which  a  court  may  take  notice,  that  we  are 
surrounded  by  conditions  jMculiar  to  this 
section  of  country.  Located  in  the  very 
heart  of  the  arid  belt,  the  soil  is  utterly  use- 
less without  the  spplication  of  water.  In 
this  valley,  as  in  most  other  valleys  of  the 
state,  all  the  water  of  the  streams  has  been 
diverted,  in  ditches  mostly,  as  in  this  in- 
stance of  the  city  canal,  for  purposes  of  ir- 
rigation and  domestic  use.  If,  therefore,  no 
,  industrial  or  manufacturing  concern  or 
plant  could  lawfully  appropriate  water  as 
and  in  the  manner  the  power  company  did 
in  this  case,  for  a  secondary  use,  all  manu- 
fiicturing  enterprises  which  require  water 
for  operation  would  be  dependent  upon  the 
mere  will  or  caprice  of  the  owners  of  ditches, 
for  they  could  permit  such  secondary  use  or 
not  as  they  might  choose,  although  such 
use  for  power  purposes  would  in  no  way,  as 
in  the  present  instance,  interfere  with  their 
use  of  the  water.  If,  then,  these  conditions 
and  circumstances  existing,  the  law  of  ap- 
propriation could  be  so  construed  as  to  per- 
mit such  a  broad  appUcatitm  as  is  contended 


for  in  this  case,  an  application  alike  inimical 
to  useful  and  beneficial  enterprises,  progress, 
and  material  interests  of  the  community  and 
state,  would  not  a  court  of  justice  be  war- 
ranted in  imposing  a  limitation  t  Shall  the 
strong  arm  of  equity,  under  sucb  circum- 
stances, be  employed  to  cripple,  if  not  an- 
nihilate, a  commendable,  useful,  important 
enterprise,  reared  at  an  expenditure  of  much 
capital,  and  notice  thereby  be  served  upon  all 
that  thie  is  no  place  for  industrial  or  man- 
ufacturing concerns?  In  our  judgment,  upon 
very  careful  consideration  of  the  whole  con- 
troversy, the  law  as  well  as  jiutioe  dananda 
an  answer  in  the  negative. 

Aa  said  in  the  former  opinion  of  the  ma- 
jority of  this  court,  this  is  a  case  where  the 
two  uses  can  stand  together  without  injury 
to  the  prior  appropriator,  and  where  there 
is  no  injury  equity  will  refuse  a  recovery. 
That  the  decree  herein  is  just,  under  the  cir> 
cumstanccs,  and  ought  to  stand,  is  empha- 
sized by  the  fact  that,  of  the  very  numeroua 
parties,  prior  appropriators  of  water  from 
the  same  stream,  to  this  action,  the  city  is 
the  only  one  to  complain,  or  to  express  any 
alarm  because  of  the  decision.  That,  for  its 
own  welfare, — for  its  material  advancement 
and  that  of  the  state, — the  city  ought  to  en- 
courage rather  than  discourage  the  location 
of  industrial  enterprises  like  the  one  in  ques- 
tion it  would  seem  there  can  be  no  doubt. 
The  undertaking  is  in  harmony  with  the 
progressive  spirn  of  the  times.  Neither  the 
establishment  of  the  plant  nor  Its  operation 
violates  any  law.  It  utilizes  electric  oiergr 
which  is  destined  to  revolutionize  the  van- 
ous  methods  of  promoting  power  and  pro- 
pelling machinery.  In  its  operation  the 
water'  used  is  neither  impairra  in  quality 
nor  diminished  in  quantity,  and  the  city, 
having,  at  the  beginning  of  the  operation  of 
the  plant,  permitted  ana  sanctioned  the  use 
of  the  water,  ought  not  now  be  heard  to  com- 
plain without  showing  resulting  injury. 

On  account  of  the  grave  importance  of  thie 
case,  we  have  thus  set  forth  upon  this  r^ 
hearing  our  reasons  for  upholding  the  de- 
cision of  tlie  majority  of  the  court  herein, 
and  for  again  affirming  the  decision  and 
judgment  without  any  alteration  in  the 
former  opinion. 

The  judgment  is  reaffirmed. 

MoOarty,  J.,  concurs. 
Basktu*  Oh.  J.,  dissents. 
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Flora  OOLLINS  et  al.,  AppU., 

V. 

J.  W.  FEATHER  et  al.,  Exrs.,  etc.,  of  Jo- 
seph Feather,  Deceased. 

(  W.  Va  ) 

*1.  Wkere  «  l>e««e»t  Is  to  od«  or  more 
•llcadnotes  by  Powwmmaan,  J. 

None. — As  to  when  beoefldarlu  under  will 
take  per  atb-pe»  and  when  per  capita,  see  also 
cases  In  note  to  Jackson  v.  Jackson  (Mass.)  11 
61  L.  R.  A. 


pcraoBS  llTtBiCf  and  to  the  children  of  an- 
other who  Is  dead,  wbatever  may  be  the  rela- 
tions of  the  parties  to  each  other,  the  lejia- 
teea  will  take  per  eapita,  unless  It  appesra 
from  the  context  or  some  clause  tn  the  will, 
or  ttam  the  circnmstaDces  In  view  of  which 
tt  was  made,  shown  b;  competent  extraneooa 
evidence,  Ibat  tbe  testator  Intended  a  stirpltal 
distribution. 


L.  a.  A.  soe.  also  Pearce  t.  Biekard  <B.  I.) 
19  U  a.  A.  472,  and  MacLsan  v.  Williams  (Os.) 

59  U  B.  A.  125. 
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9.  A  testator  haTinv  two  Bona  «Bd 
two  dABiFbter*  II vine  elvkt  vrmnd- 
«hIMr»a  mt  m  deMMned  dKnchteVt  tmA 
tli«  widow  iKBd  two  oklldvo*  of  a  de- 
eeased  koB|  to  provide  for,  gave  to  one 
of  the  8DDS  TEloable  real  estate  and  $1,000 
out  of  ble  personal  estate ;  to  tbe  other  n\a- 
able  real  estate,  Imposlog  upon  blm,  as  a 
coDditlon  BUbseqaent,  tbe  support  of  bis 
mother,  teatator's  widow ;  and  to  tbe  widow  of 
the  deceaaed  aoo  and  her  two  dioghtcni  other 
real  estate ;  and  then  disposed  of  the  resida- 
nm  of  his  estate  as  follows :  "I  will  and  be- 
queath that  after  all  tbe  bequests  of  this,  mj 
last  will,  is  oomplled  with,  that  tbe  remain- 
der of  ni7  personal  property  be  equally  dlrlded 
between  my  ehildren,  and  crandcbildren  of 
mj  daogbter  Sarab,  who  was  married  to  Hen- 
ry B.  Cale;  to  my  daughter  Mary  Jane,  now 
married  to  Btbbell  Falkenstefn,  my  daughter 
Uargarct,  now  married  to  Joseph  Hlchael,  J. 
W.  Feather,  and  Mlebael  B.  Feather,  I  will 
and  bequeath  that  my  two  daughters,  Mar- 
garet  Michael  and  Mary  Jane  Falkeneteln, 
each  reeelTS  one  thousand  dollars  apiece  out 
of  my  personal  property  before  tbe  abore 
last-named  dirlslon  Is  made."  Held,  that 
each  of  the  eight  children  of  Sarah  Cale 
takes  one  twelfth  at  the  personal  property, 
after  payment  of  the  speclfle  legacies  charged 
thereon. 

(January  14,  1908.) 

APPEJAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Preston  County  in 
favor  of  defendants  in  a  suit  to  constnie 
fhe  will  of  Joa^h  VetXher,  deoeaaed.  Be- 

The  facte  are  stated  In  the  opinion. 

Mesara.  Edward  H.  Blneellt  P<  J* 
Orocan,  and  A.  I.  Xelao,  for  appellants: 

The  nature  of  the  estate  passed  by  a  will 
must  be  determined  from  tbe  face  of  tbe 
will  alone,  and  parol  evidence  is  inadmissi- 
ble to  show  that  the  draftsman  of  the  will 
was  mietaken,  and  the  testator  des^pwd 
■ometMng  not  expressed  in  the  will. 

Ce«ar  v.  Ohew,  7  Gill  ft  J.  127 ;  Frioh  r. 
Friok,  82  Hd.  218,  33  Atl.  462. 

The  intention  sought  for  is  not  that  which 
existed  in  the  mind  of  tbe  testator,  but  that 
which  is  expressed  by  the  language  of  the 
will. 

Bingel  t.  VoU,  142  HI,  214.  16  L.  R.  A. 
321,  31  N.  E.  13;  WUkint  t.  Allan,  18  How. 
385,  16  L.  ed.  896;  Cesar  t.  Chew,  7  GHll  ft 
J.  127;  White  v.  Hicfc*.  33  N.  Y.  383;  UU- 
tor  T.  Springer,  70  Pa.  269;  Oabome  t.  Var- 
fwy,  7  Met.  301 ;  Ryerss  T.  Wheeler,  22 
Wend.  148;  Pack  v.  Bhanhlin,  43  W.  Va. 
304.  27  S.  E.  389;  CoucA  t.  Eaethan,  29  W. 
Va.  784,  3  8.  £.  23;  I  Bedf.  WUls,  496- 
497. 

A  proper  construction  of  the  reifduary 
clause  of  the  will  would  be  to  distribute  tbe 
residue  of  tlie  jwrsonal  estate  per  eapiiOt 
and  not  per  ettrpee  as  alleged  by  the  ap- 
pellees. 

When  a  gift  is  to  the  children  of  several 
persons,  whether  it  be  to  the  children  of  A 
and  B,  or  to  the  children  of  A  and  tbe 
children  of  B,  they  take  per  oapita. 

Brown  v.  Rantsey,  1  Gill,  347 ;  Brittain  v. 
Careen,  46  Md.  186;  Thompaon  v.  Young,  25 
Md.  461;  Maddoa  t.  State,  4  Harr.  ft  J. 
«i  l:  R.  A. 


!)39;  Young's  Appeal,  83  Pa.  69;  Post  T. 
Rerhert,  27  N.  J.  Eq.  540;  Hill  v.  Bowera, 
120  Mass.  135;  Balcom  v.  Haj/nea,  14  Al- 
len.  204 ;  Ba  parte  Leith,  1  Hill  E^.  163. 

Where  the  residuary  clause  provides  that 
the  estate  shall  be  equally  dinded  between 
tbe  daughter  of  the  testator  and  ebildrra 
of  another,  and  that  clause  is  unexplained 
and  uncontrolled  by  another  portion  of  the 
will,  the  only  construction  to  be  placed  up- 
on the  words  is  one  solely  upon  the  force 
of  the  words  themselves,  which  the  testator 
has  chosen  to  employ.  The  legatees,  by 
force  of  the  language  used,  take  equally, 
and  the  distribution  is  to  be  per  capita. 

Brittain  v.  Carson,  46  Md.  186;  BUuk- 
ler  T.  Wehh,  2  P.  Wms.  383;  Lenden  t. 
Blaokmore,  10  Sim.  626;  Abrey  v.  Jieuman, 
16  Beav.  431;  Tyndale  t.  Wilkinson,  23 
Beav.  74;  Conner  v.  Johnson,  2  Hill  Eq. 
43;  Farmer  v.  Kimball,  46  N.  H.  439,  88 
Am.  Dec.  219;  Stowe  v.  Ward,  10  N.  C.  (3 
Hawks)  605;  Bowton  T.  Oriflith,  18  Gratt. 
574;  Bretrer  v.  Opie,  1  Call  (Va.)  212; 
Crow  T.  CfrgtBt  1  Leigh,  74;  McMaatar  r. 
McMaster,  10  Gratt.  276. 

A  devise  or  bequest  to  several  persons, 
"equally  amongst  them,"  or  "equally,** 
makes  the  object  tenants  In  common. 

Walker  v.  Dewing,  8  Pick.  620 ;  Burghard$ 
V.  Turner,  12  Pick.  fi34;iBmCT-son  v.  Outler, 
14  Pick.  108;  Partridge  v,  Colegate,  3  Harr. 
ft  M'H.  339;  Maddott  v.  State,  4  Harr.  ft 
J.  6SB;  Oilpin  r.  BolHngaworth,  3  Md.  186, 
66  Am.  Dec.  737;  Jf«on  Hethodiat  Epia- 
copal  Church,  27  N.  J.  Eq.  47;  Dovming  v. 
Marshall,  23  N.  Y.  366,  80  Am.  Dec.  290; 
Stevenson  v.  Lesley,  70  N.  Y.  512;  Alii- 
son  V.  A'wr**,  2  Watts,  185;  McGamant  v. 
Nuckolls.  86  Va.  331,  12  S.  E.  100;  Brit- 
tain V.  Carson,  46  Md.  186. 

Tbe  legatecfi  will  take  per  capita,  and  not 
per  atirpea. 

Holbrook  T.  Finney,  4  Mass.  566,  3  Am. 
Dec.  243 ;  BUven  v.  Seymour,  88  N.  Y.  469 ; 
Purdy  v.  Hayt,  92  N.  Y.  446;  Van  Brunt 
V.  Van  Brunt,  111  N.  Y.  178,  19  N.  E.  60; 
Dana  v.  Murray,  122  N.  Y.  604,  26  N.  E. 
21;  Re  Kimberly,  150  N.  Y.  90,  44  N.  E. 
945;  Waller  v.  Foraythc,  62  N.  C.  (Phill. 
Eq.)  363;  Bntton  t.  Miller,  63  N.  C.  268; 
2  Jarmau,  Wills,  6th  ed.  198. 

Meaara.  Ifell  J.  Fortney  and  A.  O. 
Daytoa  for  appellees. 

FoffeBbarcer,  J.,  delivered  the  opinion 
of  the  court: 

The  only  question  brought  up  on  this  ap- 
peal is  the  construction  of  the  fourth  clause 
of  the  will  of  Joseph  Feather.  It  arises  up- 
on a  bill  to  surcharge  and  falsify  a  settle- 
ment made  the  executors  of  the  will. 
Upon  that  bill  the  court  decreed  a  distri- 
bution per  atirpea  of  the  residuum  of  the 
personal  estate  disposed  of  said  fourth 
clause.  Insisting  that  said  distribution 
should  have  been  per  capita,  the  plaintiffs 
have  appealed  from  the  decree. 

The  testator  died  July  1,  1896,  owning  a 
large  amount  of  projwrty,  both  real  and  per- 
sonal, leaving  surviving  him  Lydia  Fentner, 
hii  widow;  Michael  E.  Feather,  J.  Wesl^ 
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Featfaer,  Mary  J.  Falkenstein,  and  Margaret 
Michael,  his  aurviviitg  children;  Rebecca  F. 
Feather,  widow  of  his  deceased  sod,  John  H. 
Feather;  Nitia  Berry,  wife  of  W.  H.  Beriy, 
and  Demie  Feather,  children  of  said  Joui 
H.  FMther,  deceased;  Flora  Collins,  Norma 
Cuppett,  Dora  Joikins,  Maud  M.  Leigbton, 
Charles  H.  Cale,  Blanche  Gale,  Josie  Caie, 
and  Lizzie  Cale,  children  of  Sarah  Cale,  de- 
ceased, wbo  was  a  dau^ter  of  the  testator. 
These  children  of  Sarah  Cale,  deceased,  were 
the  plaintiffs  below,  and  are  the  appellants 
here.  By  his  will,  made  on  the  lOtb  day  of 
December,  1895,  the  testator  provided  in  tiie : 
first  clause  for  the  payment  of  his  debts  and 
funeral  expenses;  in  the  second  he  devised 
certain  real  estate,  and  bequeathed  91,000 
out  of  his  personal  estate  to  his  son  Michael 
E.  Feather;  in  the  third  be  devised  certain 
other  real  estate  to  his  other  son,  J.  W. 
Feather;  in  the  fifth  he  devised  to  his  grand- 
daughter Nitia  Berry  a  one-half  interest  in 
the  ho  use  and  lot  where  testator  resided; 
in  the  sixth  he  devised  to  his  daughter-in- 
law  Rebecca,  widow  of  his  deceased  son,  J. 
H.  Feather,  and  her  daughter,  t>eBsie  Feath- 
er, his  one-half  interest  in  the  Forman 
farm,  on  which  they  then  resided;  and 
in  the  seventh  he  required  bis  son  J.  W. 
Feather  to  provide  for  and  take  care  of  his 
widow,  and  made  his  failure  to  do  so  a 
condition  subsequent  upon  which  his  said 
son  should  forfeit  the  devise  to  him  in  favor 
of  bis  mother,  testator's  widow.  By  the 
fourth  clause  he  disposed  of  the  residuum  of 
his  personal  estate  as  follows:  "I  will  and 
bequeath  that  after  all  the  bequests  of  this, 
my  last  will,  is  complied  with,  that  the  re- 
mainder of  my  personal  property  be  equally 
divided  between  my  children,  and  grandchil- 
dren of  my  daughter  Sarah,  who  was  mar- 
ried to  Henry  £,  Cale,  to  my  daiuhter  Mary 
Jane,  now  married  td  EthMll  ^Ukenstein, 
my  daughter  Margaret,  now  married  to  Jo- 
seph Michael,  J.  W.  Feather,  and  Michael 
Feather,  1  will  and  bequeath  that  my  two 
daughterH,  Margaret  Michael  and  Mary 
Jane  Falkenstein,  each  receive  one  thousand 
dollars  apiece  out  of  my  personal  property 
before  the  above  last-named  division  is 
made."  On  the  11th  day  of  January.  1896, 
by  a  oodicil,  he  gave  certain  prop<Brty  to 
his  wife,  as  an  additional  provision  for  her, 
including  a  one-half  interest  in  a  bouse 
and  lot,  for  her  natural  life,  and  after  her 
death  to  the  said  Nitia  Berry.  This  cod- 
icil concluded  as  follows:  *'My  personal 
property  not  provided  for  above,  I  will  that 
the  same  be  sold,  and  the  proceeds  arising 
therefrom  to  be  equally  divided  among  my 
said  hdni  above  named,  after  said  bequests 
above  stated  are  complied  with."  By  an- 
other codicil,  made  on  the  same  day,  he 
named  his  sons,  J.  W.  Feather  and  M.  E. 
Feather,  to  be  tiie  executors  of  his  will. 

The  appellants  insist  upon  the  rule  that, 
where  a  devise  or  bequest  is  made  to  a 
person  and  the  children  of  another,  or  to  a 
person  described  as  standing  in  a  certain 
relation  to  the  testator,  and  the  children  of 
another  percon  standing  in  the  same  rela- 
tion, as  to  "my  son  A  and  the  children  of 
ei  L.  B.  A. 


my  son  B,"  the  devisees  take  per  capita;  A 
tsJdng  only  a  share  equal  to  that  of  each  of 
the  children  of  B.  This  principle  is  stated 
in  2  Jarman  on  Wills,  oth  Am.  ed.  756, 
where  numerous  authorities  are  cited  in  sup- 
port of  it.  All  the  eases  there  cited  ar* 
from  the  English  reports,  but  at  page  671 
there  is  a  long  line  of  American  oases  to  the 
same  effect,  among  which  are  Brewer  t. 
Opie,  1  Call  (Va.)  212;  Crow  v.  Crow,  I 
Leigh,  74;  McMaater  v.  McUaster,  10  Gratt. 
275,  decided  by  the  court  of  appeals  of  Vir- 
ginia. In  2  Minor,  Inst  3d  ed.  1062,  the 
same  Virginia  eases  are  cited,  and  this  au- 
thor states  the  prcmosition  in  the  follow- 
ing language :  ''In  like  manner,  as  a  gen- 
eral rule,  in  a  devise  or  bequest  to  several 
persons,  in  terms  indicating  that  they  are 
to  take  equally,  as  tenants  in  common,  they 
take  per  capita;  and  the  same  rule  prevails 
whether  the  devise  or  bequest  is  to  one  who 
is  living,  and  the  childrra  of  another  who  is 
dead,  ami  that  without  r^gaxd  to  the  rda- 
tion  ol  the  parties  to  each  other." 

For  the  appellees  it  is  insisted  that  the 
weight  of  American  authority  is  i^^nst 
this  rule,  and,  owing  to  the  principle  of 
equality  embedded  in  our  law  of  descents 
and  distribution,  thus  abolishing  the  favor- 
itism shown  by  the  English  law  to  the  eld- 
est son  under  the  right  of  primt^cenitur^ 
there  is  a  presumption  in  favor  of  equal- 
ity, which  impels  the  courts  to  so  construe 
such  bequests  to  the  one  under  considera- 
tion here  that  the  beneficiaries  will  take 
per  atirpea.  The  rule  of  construction  con- 
tended for  is  stated  by  Blandford,  J.,  in 
Fraser  T.  Dillon,  78  Qa.  474,  3  S.  E.  6S5,  as 
follows:  "In  the  absence  of  anything  in 
the  will  to  the  contrary,  the  presumption  is 
that  the  ancestor  intended  that  his  proper^ 
should  go  where  the  law  carries  it,  which  is 
supposed  to  be  tho  diannel  of  natural  de- 
scent. To  interrupt  or  disturb  this  descent, 
or  direct  it  in  a  cufferent  course,  should  re- 
quire plain  words  to  that  effect."  He  cites 
Wright  V.  Hicka,  12  Ga.  163,  66  Am.  Dee. 
451;  Ferrer  v.  Pj/ne,  81  N.  Y.  281;  Lyon 
V.  Acker,  33  Conn.  222;  Brenneman's  Appeal, 
40  Pa.  115.  The  same  proposition  is  laid 
down  in  Fiaael'a  Appeal,  27  Pa.  66,  in  the 
following  terms;  "In  omatming  devises 
or  bequests  in  favor  of  the  nen  of  kin, 
the  court  has  regard  to  the  legal  and  cu»> 
tomary  principles  governing  the  descent  and 
distribution  of  estates,  which  is  according 
to  classes,  and  is  presumed  to  be  the  in- 
tention of  a  testator,  unless  the  contrary 
appears."  This  is  quoted  in  Boss  v.  Kiger, 
42  W.  Va.  402,  412,  26  S.  E.  193,  196.  There 
Baloom  v.  Haynes,  14  Allen,  205,  and  Hcl- 
hrooh  T.  Harrington,  16  Gray,  102,  are  also 
cited.  Such  seems  to  have  been  the  rule  ap- 
plied in  Lott  V.  Thompaon^  36  S.  C.  38,  15 
S.  £.  278,  and  in  White  v.  Holland,  92  Ga. 
216,  18  S.  E.  17. 

Undoubtedly  there  is  such  a  rule  of  con- 
struction as  is  mentioned  in  these  cases.  But 
ordinarily  the  courts  apply  it  under  restric- 
tions, and  in  some  of  the  cases  just  men- 
tioned it  may  have  been  carried  rather  be- 
yond the  limits  originally  prescribed  to  it. 
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Id  2  Jorman  on  Wills,  p.  619,  note  12,  it  is 
-said:   "it  may  be  added  that  a  gift  is  often 
made  by  will  to  the  heiro  nf  two  or  more 
•different  persons,  or  to  one  and  the  heirs  of 
another,    in  these  cases  a  distinction  as 
to  the  proportions  taken  will  depend  upon 
■whether  the  ancestor  be  livins  or  dead  at 
the  time  of  testator's  death.   In  the  former 
^aae  his  heirs  will  take  per  stirpea;  in  the 
latter,  per  capita.    2  Preston,  Estates,  21- 
M;  t  Kedf.  Wills,  34."    At  the  end  of  the 
note  it  is  further  stated  that  "the  rule  may 
be  considered  as  established  that  in  a  devise 
to  heirs  'th^  law  presumes  testator's  inten- 
tion to  be  that  they  shall  take  as  heirs 
would  take  by  the  rules  of  descent;' "  citing 
A  number  of  decisions  of  reputable  Amer- 
ican courts.  It  is  to  be  noticed  here  that,  in 
the  devises  and  bequests  to  which  this  rule 
•of  construction  is   applied,   the  technical 
term  "heirs"  is  used,  and   not  the  word 
"children,"  found  in  the  clause  now  imder 
consideration,     in  Lott  v.  Thompaon,  30 
S.  C.  38,  15  S.  E.  278,  the  word  "heirs"  was 
used  in  reference  to  persons  whose  ances- 
tor was  living,  and  wno  by  reason  tliereof 
vould  have  taken  per  atirpea  under  this 
Tule.  As  falling  under  it,  the  case  of  Hqwton 
T.  Oriffith,  18  Gratt.  574,  is  cited.  A  careful 
reading  of  the  opinion  in  that  case  will  show 
that  the  court  found  that  the  testator,  by 
'Other  clauses  of  his  will,  had  expressed  the 
intent  that  there  should  be  a  stirpital,  and 
not  a  per  capita,  division.   Hence,  it  seems 
to  be  an  erroneous  claasiflcation.    Ro$9  t. 
Kiger,  42  W.  Va.  402,  26  S.  £.  193,  recent- 
ly decided  by  this  court,  and  in  which  the 
vestatrix  disposed  of  the  residuum  of  her 
estate  by  directing  it  "to  be  equally  divided 
between  my  heirs  and  my  husband's  heirs," 
falls  within  the  terms  of  the  rule  of  pre- 
sumption above  referred  to.   The  dietinction 
4>etween  the  use  of  the  word  "heirs"  and  the 
word  "children"  is  a  most  important  one, 
And  cannot  safely  be  overlooked  in  the  con- 
fltnictitm  of  wills.    "Like  all  other  legal 
terms,  the  word  'heir,'  when  unexplained 
4Uid  uncontrolled  by  the  context,  must  be 
interpreted  according  to  its  strict  and  tech- 
nical import,  in  which  sense  it  obviously  de- 
aignates  the  person  or  persons  appointed  by 
law  to  succeed  to  the  real  estate  in  case  of 
intestacy."    2  Jarman,  Wills,  685.  2  Minor, 
Inst,,  at  page  1064,  says:    "If  the  testator 
uses  legal  or  technical  phrases  only,  his 
intention  should  be  construed  by  legal  rules ; 
and,  if  he  uses  common  words,  his  intention 
should  be  regulated  according  to  the  com- 
mon understanding   thereof.     But  whilst 
technical  words  are  presumed  to  be  used  ac- 
cording to  their  technical  signification,  un- 
less the  contrary  appears  ( for  the  courts 
have  no  right  to  suppose  that  the  party  did 
-not  understand  the  meaning  of  the  words 
-employed,  or  that  he  did  not  mean  what  the 
words  properly  import),  yet  where  other 
'OcpreBBions  are  used  in  conjunction  with 
«uch  technical  words,  which  plainly  indicate 
what  the  intention  was,  and  that  it  was  not 
in  accordance  with  the  technical  significa- 
tion, the  intention  will  cmtrol  the  legal 
■operation  of  the  words." 
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It  is  also  very  well  settled  that,  in  en- 
deavoring to  ascertain  what  the  intoition  of 
the  testator  was,  his  intention   being  ac- 
knowledged upon  all  hands  to  be  the  true 
test  and  proper  guide  in  determining  the 
meaning  of  the  will,  the  courts  will  take  in- 
to  consideration    the   circumstances  sur- 
rounding the  testator  at  the  time  he  made 
the  will,  or  in  view  of  which  he  made  it, 
the  nature  and  value  of  his  estate,  and  the 
relations  which  he  sustained  to  the  persons 
to  whom  his  property  is  given.    An  exami- 
nation of  the  decisions  construing  testamen- 
tary clauses  like  and  similar  to  the  one  now 
under  consideration  shows  that  this  extrin- 
sic evidence  has  been  given  great  weight  in 
some  of  them,  at  least.  A  atrikuiig  example 
of  this  is  Batnleit  v.  Bamlett,  12  Leigh, 
350,  in  which,  unfortunately,  the  opinum 
showing  the  reasoning  of  the  court  in  arriv- 
ing at  the  decision  was  mislaid  and  never 
reported.    But  the  syllabus  and  the  argu- 
ment of  counsel,  reported,  clearly  show  that 
what  is  here  said  of  it  is  true.    The  clause 
construed  there  reads  as  follows:    "My  de- 
sire is  that  after  the  decease  of  my  wife  the 
whole  of  my  esUtte,  except  the  part  herein- 
before disposed  of,  may  be  divided  in  man- 
ner and  form  following,  viz. :  equally  among 
James  Hamlett,  Mary  JefTress,  Patsey  Wil- 
son, Mancy  Jeffrees,  Narcissa  Jeffress,  the 
children  of  my  son  George   Hamlett  and 
Lucy,  his  wife,  the  children  of  my  daughter 
Elizabeth  Averett,  the  children  of  m^  son 
Bedford  Samlett,  deceased,  and  the  children 
of  my  daughter  Obedience."    Clearly,  the 
rule  relied  upon  by  the  appellants,  applied 
to  the  language  of  this  clause,  would  nave 
resulted  in  a  per  capita  division.    But  the 
court  held  that  the  testator  intended  a  stir- 
pital division,  and  in  the  syllabus  it  is  re- 
cited that  the  five  children  named  as  takers 
under  the  will  had  among  them  31  children, 
while  four  sets  of  grandchildren  named  in 
the  will,  numbered  21,  at  the  time  of  the 
testator's  death,  and  5  more  were  bom  be- 
fore the  death  of  the  widow,  the  date  fixed 
for  the  divisions  so  that  under  a  per  capita 
division  there  would  have  been  31  shares, 
of  which  only  6  would  have  gone  to  the  chil- 
dren of  tiie  testator,  who  had  31  of  his 
CTandchildren  dependent  upon  them,  while 
the  other  grandchildren,  representing  only 
4  of  the  testator's  children,  would  have  tak- 
en over  five  sixths  of  the  assets.   A  later 
Virginia  ease,  in  which  the  court  held  that 
a  per  capita  division  was  intended,  is  that 
of  McMaster  v.  McMastcr,  10  Gratt.  276. 
There  the  clause  construed  read  as  follows: 
"I  will  and  bequeath  to  the  children  of 
Arthur  McMaster  and  David  McMaster  and 
to  Kobert  B.  McKce  McMaster  all  the  funds 
remaining  after  every  just  claim    .    .  . 
has  been  satisfied,  to  be  equally  divided  be- 
tween them."   Arthur  McMaster  had  five 
children,  of  whom  Robert  B.  McKee  McMas- 
ter was  one,  and  David  McMaster  also  had 
five  children.   The  testator  had  already  giv- 
en Robert  B.  McKee  McMaster  a  plantation 
and  $2,000  but  he  claimed  under  this  clause 
one  third  of  the  residuum,  upon  the  theory 
of  a  division  per  atirpet.   The  court,  how- 
Digitized  by  Google 


«61 


West  Yibginia  Coubt  or  Affeals. 


Jan., 


ever,  held  that  the  property  should  be  di- 
vided  into  ten  shares,  giving  one  to  each  of 
the  ten  children.  In  Groio  v.  Grow,  1  Leigh, 
74,  the  clause  construed  read  as  follows: 
"I  devise  and  direct  that  the  balance  of  my 
slaves  shall  be  equally  divided  between  my 
children,  to  wit,  the  heirs  of  William  Crow, 
namdy,  William,  Robert,  Pats^y,  Nancy, 
Henry,  Ennis,  and  John  (heirs  of  William 
Crow,  deceased),  Thomas,  Moses,  John  Orow, 
and  the  children  of  my  deceaMd  daughter 
Massey  Jones,  and  the  children  of  my  de- 
ceased daughter  Sarah  Crane,  to  them  and 
their  heirs ;  hut  the  children  of  my  daugh- 
ter Massey  Jones  are  to  take  only  such  part 
as  their  mother  would  take  if  she  was  still 
alive, — ^that  is  to  say,  a  child's  part;  and,  in 
lilce  manner,  the  children  of  my  daughter 
Sarah  Crane  are  to  take  only  such  part  as 
their  mother  would  take  if  she  was  still 
alive,— timt  is  to  say,  a  child's  part."  The 
court  held  that  the  seven  children  of  the 
deceased  son  took  equally  per  oapita  with 
the  testator's  three  living  sons,  and  the  chil- 
'dren  of  his  two  deceased  daughters  took 
per  atirpea,  each  set,  their  mother's  part. 
It  is  to  be  noted  here  that  the  testator,  in 
making  his  gift  to  the  children  of  William 
Crow,  decea^,  designated  them  as  "heirs," 
using  that  word  twice  in  reference  to  them, 
and  that  the  gift  to  the  children  of  the  de- 
ceased son  is  construed  in  accordance  with 
the  principle  laid  down  in  2  Jarman  on 
Wills,  p.  tsl9,  note  18.  Hut  the  decision  of 
that  case  is  not  based  upon  that  rule.  It 
rests  npon  the  principle  whidi  the  appel- 
lants claim  as  decisive  of  this  case,  for 
Judge  Carr,  in  delivering  the  opinion  of  the 
court,  cites  some  of  the  same  cases  that 
are  given  by  Jarman  in  support  of  his  text, 
one  of  which  is  Btackler  v.  Webb,  2  P.  Wms, 
383,  the  doctrine  of  which  was  strongly  in- 
voked and  relied  upon  by  th(»e  who  con- 
tended for  the  per  capita  division  in  Ham- 
lett  T.  Bamlett,  dted.  However,  the  learned 
judge  who  delivered  the  opinion  in  that 
case  did  not  ignore  the  rule  relating  to  the 
presumption  tuised  upon  the  statute  of  dis- 
tribution. On  the  contrary,  he  admitted  it, 
but  seems  to  have  considered  it  unimport- 
-ant,  in  view  of  the  positive  terms  of  the 
clause  be  was  construing.  His  language  is ; 
'The  cases  all  lay  it  down  that  where  a  leg- 
acy  is  to  several,  whatever  may  be  their  re- 
lations to  each  other,  or  however  the  statute 
■of  distribution  might  operate  upon  such  re- 
lations, equality  shall  be  the  rule,  unless  the 
testator  lias  established  a  diflTerent  one." 

But  the  rule  upon  which  the  appellants 
stand  is  not  more  firmly  established,  nor  ex- 
tensively rec<^ized,  than  is  another  rule, 
which,  when  applicable,  compels  it  to  yield. 
2  Jarman.  Wills,  at  pn^  577,  sa^:  "But 
this  mode  of  construction  will  yield  to  a 
very  &int  glimpse  of  a  different  intmtion 
in  the  context."  Then  a  nnmber  of  illustra- 
tions are  given.  One  is  that  "where  the 
annual  income,  until  the  distribution  of  the 
capital,  is  applicable  per  stirpes,  it  is  a 
sufficient  groiuid  for  the  presumption  that 
the  same  method  of  division  was  intended 
to  govern  the  gift  of  the  capital."  So,  also, 
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where  the  share  of  one  of  the  takers,  upon 
a  contingency,  is  given  over  to  the  othera 
per  stirpes,  where  the  gift  to  the  children  ia 
substitutional,  as  where  it  is  to  several  or 
their  children,  and  where  there  is  a  claus* 
providing  that  one  set  of  children  shall  take 
their  parents'  share.  Homton  v.  Griffith,  1ft 
Oratt  674,  is  a  case  in  which  this  is  dear- 
ly illustrated.  The  will  in  that  case  con- 
tained these  clauses:  "Should  any  of  th» 
children  of  Dr.  and  Eliza  Hoxton  die  with- 
out heirs,  the  property  left  them  shall  be 
divided  among  the  survivors.  If  I  should 
survive  my  dear  E.  C.  firiffith,  it  is  my  will 
that  the  property  left  him  in  this  will  should 
be  divided  between  his  three  children,  Fred- 
erick, Eleanor,  and  David."  Of  those  twa 
clauses  the  court  said,  in  part,  "These 
clauses  indicate  clearly  the  purpose  of  the 
testatrix  to  distinguish  the  objects  of  her 
bounty  into  two  classes, — the  children  of 
her  deceased  niece  being  one  class,  and  her 
nephew,  or,  in  case  of  his  death,  his  chil- 
dren, beiug  tile  other."  It  was  these  and 
other  clauses  found  in  the  will,  tending  to 
show  the  same  general  intent,  that  deter- 
mined its  construction  in  favor  of  a  stirpital 
distributicMi.  In  the  opinion  the  general 
rule  is  stated  and  upheld  in  the  following- 
strong  terms:  "Where  a  bequest  is  msde 
to  several  persons,  in  general  terms  indi- 
cating that  they  are  to  take  equally  as  ten- 
ants in  common,  each  individual,  of  t-ourse, 
takes  the  same  share;  in  other  words,  the 
legatees  will  take  per-  capita.  The  same  rale 
applies  where  a  bequest  is  to  one  who  is  liv- 
ing, and  to  the  children  of  another  who  is 
dead,  whatever  may  be  the  relations  of  the 
parties  to  each  other,  or  however  the  stat- 
ute of  distributions  might  operate  upon 
those  relations  in  case  of  intestacy.  .  .  . 
The  substance  of  this  rule  of  construction 
is  that,  in  the  absence  of  explanation,  the 
children  In  such  a  case  are  presumed  to  b* 
referred  to  as  individuals,  and  not  as  m 
class,  and  that  the  relations  existing  between 
the  parties,  and  the  operation  which  the 
statute  would  have  upon  those  relations  in 
case  of  intestacy,  are  not  sufficient  to  con- 
trol this  presumption."  The  learned  judge 
then  passes  into  a  discussion  of  the  excep- 
tion which  has  been  referred  to,  and  within 
which  he  placed  that  case  in  the  manner 
hereinbefore  indicated,  and  gave  numeroua 
illustrations  of  it  found  in  the  reported  deoi- 
sions. 

The  review  and  analysis  of  the  Virginia 
cases  hearing  upon  this  question,  here  giv- 
en, fully  warrant  the  assertion  that  in  them 
little,  if  any,  weight  is  given  to  any  pre- 
sumption arising  from  the  statutes  of  de- 
scents and  distributions.  As  has  been 
shown,  it  was  expressly  subordinated  to  the 
general  rule  in  two  of  them,  while  in  Ham- 
lett  V.  Hamlett  the  decision  clearly  appears 
to  have  been  determined  by  the  light  uirown 
upon  the  terms  of  the  will  by  circumstances 
appearing  from  the  extrinsic  evidence  intro- 
duced. Although  the  construction  of  that 
case  harmonizes  with  the  statute,  it  seems 
not  to  have  resulted  from  any  presumption 
arising  therefrom,  but  rather  from  the  banl- 
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ship  and  manifest  injustice  which  would 
have  been  wrought  by  a  different  construc- 
tion, and  so  great  that  the  testator  could 
not  have  intended  it,  although  upon  its 
face  the  will  indicated  it.  The  only  case 
decided  by  this  court  that  bears  any  sort 
of  relation  to  this  question  is  Rom  v.  Kigcr, 
42  W.  Va.  402,  26  S.  £.  19S,  and,  as  has  been 
shown,  it  falls  under  a  rule  somewhat  dif< 
ferent  from  both  of  the  rules  contended  for 
by  the  parties  to  this  suit.  The  language 
of  the  clause  so  construed  is:  "The  balance 
of  property,  land,  and  money  in  notes  to 
be  equally  divided  between  my  heirs  and  my 
husband's  heirs."  There  are  numerous  prec- 
edents for  holding  that  when  the  gift  is  to 
heirs  "the  law  presumes  the  testator's  in- 
tention to  be  that  they  shall  take  by  the 
rules  of  descent."  See  Rand  v.  Sanger,  116 
Mass.  124.  where  the  property  was  directed 
"to  be  equally  divided  among  those  per- 
sons who  shall  be  my  legal  heirs  at  the  time 
of  my  deceaoe;"  Wintermute  v.  Snyder,  3 
N.  J.  Eq.  489,  where  the  property  was  "to 
be  divided,  share  and  share  alike  between  the 
heirs  of  Joseph  (deceased),  William  and  his 
heirs,  and  Peter  and  his  heirs;"  Miller'a  Ap- 
peal, 35  Fa.  323,  where  the  gift  was  "to  my 
two  brothers  and  their  heirs,"  although  the 
brothers  died  before  the  testator;  Temple- 
ton  T.  Walker,  3  Rich.  Eq.  543,  55  Am.  Dec. 
040,  where  the  gift  was  "to  the  future  heirs 
of  my  daughter's  body;"  Britton  v.  Johneon, 
2  Hill  Eq.  430,  where  the  gift  was  to  "my 
children  or  their  heirs;"  Lotoe  v.  Carter, 
55  N.  C.  (2  Jones  Kq.)  377,  where  the  gift 
was  "to  the  bodily  heirs  of  my  three  daugh- 
ters;" Bvrgin  v.  Fallon,  68  N.  G.  (6  Jones 
Eq.)  426,  where  the  gift  was  "to  be  equal- 
ly divideid  amongst  my  heirs;"  Btuaett  v. 
Granger,  100  Mass.  348,  a  bequest  "to  the 
heirs  of  my  late  husband  and  to  my  heirs 
equally;"  Holbrook  v.  Harrington,  16  Gray, 
102,  wlieru  the  legacy  was  directed  "to  be 
equally  divided  between  the  heirs  of  A,  and 
the  heirs  of  my  brothers  and  sisters."  How- 
ever, this  rule  is  not  inflexible.  It  often 
yields  to  the  force  of  extrinsic  circum- 
stances, casting  light  upon  the  question  of 
the  testator's  intent,  and  expressions  in  the 
context  tending  to  show  an  intent  inconsist- 
ent with  it.  See  Ward  v.  Stow,  17  N.  C. 
( 2  Dev.  Eq. )  509,  27  Am.  Dec.  238,  a  residu- 
ary devise  to  the  "heirs  of  my  brother  A,  the 
heirs  of  my  sister  B,  and  to  my  nephews  C;" 
Harrie  t.  Philpot,  40  K  O.  (S  Ired.  Eq.) 
S24,  where  the  gift  was  to  the  heirs  of  A 
mentioned  in  the  will  as  living;  Vannors- 
dall  V.  Van  Deventer,  61  Barb.  137,  where 
the  gift  was  to  the  heirs  of  A,  B,  and  C, 
mentioned  in  the  will  as  living;  .Lemaoka  v, 
Olover,  1  Rich,  Eq.  141,  where  the  gift  was 
to  A  for  life,  and  after  ber  death  to  the 
heirs  of  her  body  in  fee;  Witmer  v.  Eber- 
sole,  6  Pa.  458,  a  residuary  l^cy  "to  my 
heirs  and  my  wife's  burs,  to  share  equally, 
share  and  share  alike."  In  all  these  last- 
mentioned  cases,  and  many  others,  in  which 
similar  clauses  have  been  construed,  the  dev- 
isees and  legatees  took  per  capita. 

It  would  be  very  great,  and  practically 
useless,  labor  to  go  through  all  toese  cases, 
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'  and  endeavor  to  distinguish  them  from  one 
another,  and  sbow  wh^  some  have  been  de- 
cided in  conformity  with  the  rule,  and  oth- 
ers excluded  from  its  operation.  No  doubt, 
it  could  be  shown  that  in  reaching  these  ap- 
parently inconsistent  conclusions  the  several 
courts  have  acted  upon  varying  states  of 
facts  which  made  the  rule  applicai>le  in  some 
of  the  cases,  and  forbade  its  application  in 
others,  and  that  the  decisions  are  not  really 
in  conflict.  From  the  review  of  cases  show- 
ing the  application  of  the  various  rules  of 
construction,  it  is  deemed  safe  to  say  that 
there  is  hardly  any  such  rule  that  has  not 
its  exceptions,  and  that  is  not  excluded  from 
cases  apparently  falling  under  its  control  by 
the  peculiar  provisions  of  the  will,  and  the 
facts  and  eiroiunstanees  in  view  of  which  it 
was  made.  It  is  clearly  apparent,  also,  that, 
when  a  testamentary  clause  falls,  by  its  very 
terms,  within  one  of  these  general  rules  of 
construction,  and  there  is  no  other  clause  in 
the  will,  nor  an^hing  in  the  context,  nor 
sjiything  appearing  from  competent  extrin- 
sic evidence,  by  which  it  can  be  taken  out  of 
the  operation  of  that  rule,  the  court  can  do 
nothing  but  apply  the  rule.  While  ordinari- 
ly these  rules  of  construction  are  not  nilea 
of  property,  but  only  means  and  agencies 
created  by  the  courts  to  enable  them  to  as- 
certain the  intont  of  the  testator,  and  detor- 
mine  what  he  really  meant  by  the  words 
written  in  his  will,  yet,  if  they  are  to  be  dis- 
regarded and  laid  aside,  tlie  courts  have 
nothing  to  guide  them  in  disposing  of  ques- 
tions of  the  gravest  import,  and  directly  af- 
fecUng  vital  interests  of  the  citizen;  nor  U 
there  anything  by  whidi  the  correctness  of  a 
decision  may  be  tested  or  known.  The  courts 
would  have  but  little  to  do,  in  cases  of  this 
kind,  other  than  to  say  whether  or  not,  un- 
der the  circumstances,  they  would  have 
made  the  same  sort  of  a  will.  "It  is  plain 
that  such  rules  are  necessary  in  order  to  in- 
sure just  and  uniform  decisions.  ...  It 
will  be  discovered  that  the  majrims  and 
rules  which  are  thus  laid  down  are  not  ar- 
bitrary, but  are  all  suf^i;ested,  or  at  least 
justified,  by  sound  sense  and  rigorous  logic." 
2  Minor,  Inst.  1058,  1059.  They  are  the 
creation  of  the  best  thought  and  the  brightest 
minds  that  have  adorned  and  illuminated 
the  English  and  American  bench  and  bar. 
They  have  been  wrought  out  by  the  great 
minds  which  constructed  our  system  of  joria- 
prudenee.  Their  necessity  was  felt  at  the 
very  beginning,  and  time  and  experlenoa 
have  not  only  demonstrated  their  continued 
necessity,  but  have  added  to  them  and  sys- 
tematized and  perfected  them. 

It  is  not  contended  that  there  is  any 
clause  in  this  will  which  shows,  or  tends  to 
show,  an  intent  that  the  children  of  Sarah 
Gale  should  take  as  a  class.  Ko  clause  ap- 
pears in  it  similar  to  those  found  in  the  will 
construed  in  Hoxton  v.  Qrifjith,  and  which 
took  that  will  out  of  the  general  rule.  Nor 
is  it  contended  that  there  is  anything  in  the 
circumstances  under  which  the  will  was 
made  or  surrounding  the  testator  at  the 
time  it  was  made,  tending  to  show  that  he 
intended  that  the  children  of  the  daughter 
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should  not  take  per  capita.  The  argument 
which  seems  to  have  prevailed  in  Hamlett  t. 
Hamlett,  cannot  be  invoked  here.  The  tes- 
tator had  made  liberal  provisicms  for  his  two 
sons'.  To  Michael  he  had  given  the  Jesse 
Forman  place,  and  three  undivided  shares 
in  the  Sterling  Graham  farm,  and  $1,000  out 
■of  the  personal  estate.  To  his  other  son,  J. 
W.  Feather,  he  had  given  the  Beaghly.  farm, 
-another  farm  near  Bruceton  Mills,  and  all 
the  town  lots  owned  by  the  testator  in  the 
town  of  Cranesville.  To  each  of  his  two 
living  daughters  he  had  given  $1,000  out  of 
3us  personal  estate.  To  his  granddaughters 
Nitia  Berry  and  Deuie  Feather  and  his 
•daughter-in-law  Rebecca  Feather  he  had  gir- 
en  considerable  real  estate.  Aside  from 
what  the  children  of  his  daughter  Sarai: 
were  {^ven  by  the  fourth  clause  of  the  will, 
disposmg  of  the  residuum  of  the  testator's 
estate,  these  grandchildren  were  given  noth- 
ing. It  might  be  regarded  as  significant, 
-and  as  an  argument  in  fovor  ol  the  construe- 
-tion  ocmtended  for  by  them,  that  they  repre- 
sent the  only  child  of  the  testator  for  whose 
'interest  no  special  provision  is  made  in  the 
wilt,  and  is  wholly  dependent  upon  what  is 

fiven  by  said  fourth  clause.  While  the  chil- 
ren  of  his  deceased  son  took  nothing  under 
this  clause,  the  testator  specifically  devised 
'to  them  a  part  of  his  real  estate.  If  these 
'fitctB  are  entitled  to  any  weight,  as  bearing 
upon  the  intent  of  the  testator,  their  tend- 
^mey  is  in  favor  of  the  appellants.  But  it 
must  be  admitted  that  the  tendency  is  not 
-strong,  for  the  reason  that  the  provision 
made  for  the  two  living  daughters  is  ap- 
parently meager  as  compared  with  what  the 
sons  received.  Assuming  that  there  is  a 
fund  of  $10,000  to  be  distributed  under  said 
-fourttt  clause,  the  childrot  of  Sarah  Cale 
would  take  $6,066.66}  of  it,  while  the  four 
living  children  of  the  testator  would  take 
the  balance  of  $3,333.33^,— a  little  over  $800 
•each, — making  the  total  amount  to  each  of 
the  daughters  only  about  $1,800,  as  against 
$6,066,661  to  the  daughter  represented  by 
the  eight  grandchildren.  This,  it  may  be 
said,  is  inequitable  and  unjust,  and  there- 
fore never  was  intended  by  the  testator.  But 
how  are  we  to  determine  what  were  the 
views  of  tile  testator  concerning  the  equity 
-of  the  disposition  of  his  property  T  May  he 
not  have  said:  "These  grandchildren  are 
motherless.  Some  of  them  are  infants  and 
helpless.  Their  necessities  and  their  help- 
lessneas  demand  more  ample  provision  for 
them  than  for  the  marriea  daughters."  Is 
the  court  to  make  the  will  speak  so  as  to 
work  out  its  own  conelnsion  as  to  what 
would  have  been  just  and  equitable,  or  shall 
-it  giTe  effect  to  what  the  testator  has  said, 
as  determined  by  a  rule  of  construction 
which  is  the  outgrowth  of  centuries  of  ex- 
perience and  the  world's  best  judicial 
thought,  and  thereby  enforce  the  legally  ex- 
pressed intention  of  the  testator?  There 
can  be  no  doubt  that  the  latter  course  is 
the  correct  one. 

But  the  brief  of  counsel  for  appellee*  is 
an  argument  against  the  existence  in  this 
-country  of  f^e  rule  laid  down  in  2  Juman 
•ei  L.  R.  A. 


on  Wills,  at  page  750.  Hence,  as  admitted 
in  the  briefs,  the  only  question  is  whether 
that  rule  has  been  abromted  in  this  coun- 
try, and  replaced  by  anouier  rule,  determin- 
ing that,  under  a  testamentary  provision 
such  as  is  presented  here,  the  distribution 
will  follow  that  of  the  law  of  descents  and 
distributions,  unless  a  contrary  intent  is 
clearly  revealed  in  the  context.  In  support 
of  this,  Hamlett  v.  Hamlett,  Hoxton  v.  Grif- 
fith, and  Itosa  v.  Kiger  are  cited.  From  the 
explanation  of  those  easee  already  given,  it 
is  clearly  apparent  that  they  estabUah  no 
such  rule.  In  each  of  them  the  court 
reached  its  conclusion  without  any,  or  very 
slight,  reference  to  the  presumption  arising 
from  these  statutes.  Eraser  v.  Dillon,  al- 
ready referred  to,  fully  supports  the  conten- 
tion of  the  appellees.  There  Blandford,  J., 
speaks  of  the  rule  contended  for  by  the  ap- 
pellants as  the  dictum  of  Mr.  Jarman.  But 
White  T.  HolktHd  is  a  later  case  decided  by 
the  same  court,  and  Lumpkin,  J.,  delivering 
the  opinion  of  the  court  refuses  to  take  the 
ad  ran  ceo  ground  asserted  in  Fraaer  v.  Dil- 
lon, and,  in  effect,  says  there  was  no  reason 
or  necessity  for  asserting  it  in  that  case. 
He  refers  to  two  other  cases  as  sustaining 
that  principle,  and  then  sa^s,  "There  are, 
however,  respectable  authorities  to  the  con- 
trary, and  we  do  not  deem  it  necessary  in 
the  present  case  to  decide  this  question.** 
This  eleaily  indicates  that  the  rule  is  not 
considered  as  settied  in  the  state  of  Georgia. 
Lott  V.  Thompson,  36  8.  C.  38,  15  S.  E.  278, 
seems  to  rest  upon  exactly  the  same  grounds 
and  reasous  which  determined  the  construc- 
tion of  the  will  in  White  v.  Holland.  In  the 
latter  it  was  manifest  that  the  testatrix  had 
no  desire  or  wish  to  alter  the  distribution 
which  the  law  would  have  made,  further 
than  to  exclude  one  of  her  sons  fnnn  taking 
any  of  her  estate,  but  not  the  children  of  tliat 
son.  In  the  former  it  appeared  that  he  only 
desired  to  alter  the  laws  of  descent  and  dis- 
tribution to  the  extent  of  excluding  two  of 
his  daughters,  but  not  the  children  of  those 
two  daughters.  These  cases  have  little  or  no 
bearing  on  the  question  under  consideration 
here.  If  the  general  plan  of  the  disposition 
of  his  whole  estate  adopted  by  the  testator  in 
this  case  is  entitled  to  any  weight  in  deter- 
mining what  he  intended  by  said  fourth 
clause,  it  is  manifest  that  it  does  not  argue, 
in  any  parti  ^ular  or  in  any  degree,  that  he 
was  endeavtf  ing  to  adopt,  to  any  extent,  the 
disposition  ^hicb  the  law  would  have  made 
of  bis  estate  in  case  of  his  dying  intestate. 
He  excluded  .lis  two  daughters  entirely  from 
participation  in  his  real  estate.  In  no  in- 
stance did  he  adopt  the  law  of  descents  in 
disposing  of  his  real  estate,  and  in  but  one 
instance  did  he  create  a  tenancy  in  common. 
In  that  he  gave  to  his  daughter-in-law  Re- 
becca Feather  and  her  daughter Dessie  Feath- 
er his  one-half  interest  in  a  certain  farm,  in- 
stead of  giving  it  to  the  daughter  absolutely, 
or  to  her  for  life  and  the  remainder  to  the 
grandchild.  No  division  was  directed  any- 
where, except  in  said  fourth  clause  by  which 
he  disposed  of  the  larger  portion  of  his  per- 
sonal property.  From  that,  he  wholly  ex- 
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•dnded  two  of  bis  grandehildrett  representing 
hia  deoeased  son.  On  the  whole,  it  ia  dear 
"tbat  he  paid  but  little  attention  to  the  man- 
ner in  which  the  law  would  have  diBposed  of 
bis  estate.  Henry  v.  Thomas,  118  Ind.  23, 
20  N.  E.  619,  is  also  relied  upon.  The  clautie 
there  construed  bequeathed  uie  residue  of  the 
-estate  of  the  testatrix,  "to  be  divided  equally 
between  my  brothers  and  my  sisters,  and 
the  children  of  deceased  brothers  and  sisters 
and  the  brothers  and  sisters  of  Perry  J.  Brin- 
^ar,  deceased  [husband  of  testatrix],  and 
the  children  of  deceased  brothers  and  sisters" 
<of  said  Brinegar.  This  is  very  much  like  the 
clause  construed  in  Fisael'a  Appeal.  It  is 
unlilce  this  case,  in  that  it  does  not  exclude 
any  of  the  next  of  kin  either  of  the  testatrix 
-or  of  her  husband.  Moreover,  the  terms 
used  are  general,  not  mentionhig  even  the 
names  of  the  deceased  brothers  and  sisters. 
In  that  case  Olds,  J.,  said  of  the  principle  re- 
lied  upon  by  appellants:  "This  rule  has  been 
so  far  abr<wated  by  the  courts  of  the  differ- 
«nt  states  that  it  no  longer  has  any  practical 
force  in  the  construction  of  wills,  and  the 
weight  of  authority  is  to  the  effect  that  the 
beneficiaries  take  per  ttirpea  unless  the  lan- 
.guage  used  in  the  devise  or  bequest  is  such 
as  to  exclude  that  intention.  He  cites 
IFood  V.  Robertson,  113  Ind.  323,  15  N.  E. 
467;  Houghton  v.  ICendoU,  7  Allen.  72;  Ray- 
mond V.  Hillhouae,  4S  Conn.  467,  20  Am. 
Rep.  688;  Minter's  Appeal,  40  Pa.  114;  Fie- 
*eVa  Appeal,  27  Pa.  65;  Clark  v.  Lynch,  46 
Barb.  68;  Vincent  v.  JHewhouee,  83  N*.  Y. 
505;  Bool  v.  Mia,  17  Wend.  119,  31  Am.  Dec. 
285;  Alder  v.  Beall,  11  Gill  &  J.  123.  In 
Btmghion  v.  KendeUl,  after  a  life  estate  to 
A  there  was  a  gift  to  her  "children  who  may 
be  Uie  surviving  heirs  of  her  body."  The 
rule  that  where  the  gift  is  to  heirs  they  shall 
take  as  heirs  would  take  is  decisive  of  that 
■case,  independently  of  the  rule  insisted  upon 
by  appellees.  Raymond  v.  Uillhovtif  is  the 
«ase  of  a  residuary  gift  "to  be  equally  di- 
vided among  my  sisters  R  and  S,  the  grand- 
-children  of  niy  deceased  brother  W.,  and  the 
.pvndchildren  of  my  deceased  sisters  D.  and 
H."  The  language  of  this  clause  clearly  sep- 
arates the  b^efi«farie8  into  classes,  and  it 
-waa  unnecessary  to  apply  any  rule  or  any 
presumption,  although  the  court  did  say 
that,  as  the  rule  relied  upon  by  appellanto 
would  so  easily  yield  to  indications  of  a  con- 
trary intention  on  the  part  of  the  testator, 
it  is  reasonable  that  it  should  also  yield  to 
the  presumption  in  favor  of  natural  heirs  or 
next  of  kin,  for  distribution  according  to  the 
fllatute,  in  all  cases  where  the  language  of 
the  will  is  consistent  with  such  distribution 
and  the  real  intention  of  the  testator  is  in 
doubt.  In  iftnter's  Appeal  the  language 
was  clear  and  explicit:  Share  and  share 
alike  among  the  children  of  A.  and  the  chil- 
•dren  of  M.  and  to  my  sister  B.  "Said  B.  and 
the  children  of  my  said  brothers  A.  and  M. 
shall  have  .  .  .  share  and  share  alike." 
The  same  is  true  of  FiaaeVe  Appeal.  In  Bool 
V.  Mim  the  devise  was  to  two  daughters  for 
life,  "to  be  equally  divided  between  them, 
and  after  their  decease  to  their,  and  each  of 
«1  L.  R.  A. 


their,  children,  to  be  divided  between  them, 
share  and  share  alike."  Here  there  was  a 
direction  to  divide  between  the  two  daugh- 
ters, and  then  the  remainder  is  disposed  of. 
This  direction  of  itself  was  sufficient  to  indi- 
cate that  a  stirpital  division  was  Intended 
among  the  children.  Alder  v.  Beall  directed 
a  division  "between  the  children  of  my  sister 
A  and  Uieir  heirs,  forever,  and  the  children 
of  my  sister  B  and  tiieir  heirs  forever."  The 
use  of  the  word  "tieirs"  sofflcientl^  indicates 
the  intention  that  the  beneficiaries  should 
take  par  stripes.  The  same  is  true  of  Steal- 
lov>  V.  Swallou),  166  Mass.  241,  44  N.  E.  132, 
where  the  testatrix  gave  one  half  of  her  es- 
tate to  her  heirs,  and  the  other  half  to  the 
heirs  of  T,  "her  deceased  husband,  namely, 
N.,  S.,  and  D."  It  is  to  benoticedthat  in  FU- 
sera  Appeal  the  deeision  is  not  based  wholly 
upon  the  rule  contraded  for  by  appellees,  al 
though  it  is  there  stated  as  broadly  as  is  con- 
tend^ for  here;  for  it  is  there  said:  "Where 
the  bequest  is  not  to  the  several  children  of 
brothers  and  sisters,  but  to  the  children  of 
the  several  brothers  and  sisters,  and  the 
classes  are  distinguished  by  the  repetition  of 
the  words  'and'  between  each  of  them,  it 
amounts  to  a  classification,  and  the  chlldroi 
in  each  instance  take  their  parent's  share." 
This  makes  it  clear  that  the  rule  of  presump- 
tion in  fiivor  of  a  statutory  distribution  was 
only  giveu  a  persuasive  and  secondary  weight 
in  the  decision.  The  peculiar  phraseology 
upon  which  that  decision  rests  is  found  in 
some  of  the  cases  above  mentioned,  from 
which  the  conclusion  is  irresistible  that  the 
broad  language  in  Raymond  v.  Hillhouse  and 
IJenry  v.  Thomas,  asserted  upon  the  author- 
ity of  these  cases,  is  not  fully  sustained  by 
tliem.  In  other  words,  it  goes  further  than 
the  cases  warrant.  It  must  be  admitted 
,  that  the  rule  laid  down  in  Jarman  has  been 
approved  and  applied  in  Virginia  cases,  de- 
cided before  the  ofsjanlcation  of  this  state, 
and  which  are  l)inding  aathority  upon  this 
court.  They  have  never  been  overruled. 
They  ought  not  to  be  overruled  unless  it 
clearly  appears  that  they  are  wrong  and  do 
not  enunciate  the  law.  In  view  of  the  array 
of  authorities,  American  as  well  as  English, 
upholding  the  doctrine  of  these  decisions,  as 
compared  with  the  few  cases  holding  the  con- 
trary, some  of  wbich  do  not  appear  to  be 
very  maturely  considered,  this  court  cannot 
consistently  overrule  them.  While  in  some 
instances  the  broad  principle  asserted  in  op- 
position to  tiie  doctrine  of  these  cases  would 
prove  to  be  equitable  and  just  in  its  opera- 
tion, cases  will  undoubtedly  arise  in  which 
the  strict  application  of  it  contended  for 
here  would  work  injustice  and  inequality. 
From  the  examination  of  the  various  rules  of 
interpretation  of  testamentary  clauses  like 
this  one,  it  is  considered  that  they  afford  a 
better  guide  in  seeking  for  the  intention  of 
the  testator  than  the  single  broad  principle, 
which,  if  adopted,  would  be  substituted  for 
more  than  one  of  them,  and  would  be  de- 
fective by  reason  of  its  generality. 
These  views  result  in  the  conclusion  that 

Digitized  by  Google 


668  West  VntaiHU.  CocBX  or  Afpsau.  Jam., 

the  decree  of  the  Cireait  Court  ia  erroneous  cordance  with  the  views  here  expreBsed,  and 
a«d  ehould  be  revereed,  and  the  cause  should  further  according  to  the  rules  and  princai^ea 
be  remanded  for  furUier  proceedings  in  ac-  goveniing  courts  of  equity. 
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Fred  J.  JUUEN,  Appt., 

V. 

MODEL  BUELDINO,  LOAN.  &  INVEST- 
MENT ASSOCIATION,  Impleaded,  etc, 
Reapt. 


MODEL  BUILDING,  LOAN,  t  INVEST- 
MENT ASSOCIATION,  Bespt., 

V. 

Fred  J.  JULIEN,  Impleaded,  etc.,  Appt. 


(..1  Wis. 


1.  A  mortB;»Kor  who  depMrta  from  tlie 
fetate  without  kItIbsc  tbe  mortsrMTM 
•ny  Information  as  to  where  he  maj  0€ 
found,  or  leaTlDg  any  Inetractlons  aa  to  the 
forwarding  of  hta  mall,  cannot  object  to  tbe 
act  of  the  mortgagee  la  dectarlog  the  mort* 
gage  due  for  default  for  want  ^  notice  to 
him  of  Intention  to  do  ao,  as  required  by 
an  eqnlty  rule,  where  notlee  was  In  (act 
mailed  to  his  last  known  address. 

S.  The  wladona  of  m  particnlap  olnssl- 
flontlon  for  paiposes  of  legislation  la  a 
matter  excla^Tely  for  legislative  discretion. 

S.  A  atatnto  vlvlnv  mortaraarea  to 
bwlldlnir  and  loaa  asaoclatlona  prior- 
ity OTer  other  lieos  upon  the  mortgaged 
property  flied  aabsequent  to  the  recording  of 
the  mortgage  Is  not  void  as  depriving  any- 
one of  the  equal  protection  of  the  laws. 

4.  A  proTlaloB  malclns  the  Hem  of  a 
mortgraire  to  a  balldlnv  and  loan  aa- 
soelatlon  anpertor  to  other  liens  filed 
sabaequent  to  the  recordlt^  of  the  mortgage 
Is  within  a  title.  "An  Act  Regnlatlng  Balld- 
tag  and  Loan  AaaoelatlonB.'* 

5.  A  law  appUeahle  to  baildlav  and 
loan  asaoclatlona  as  a  class  Is  a  pab- 
11c  and  general,  and  not  a  private  or  local, 
law,  within  the  meaning  of  the  conatltu. 
tlonal  provision  respecting  the  fonn  of  title 
to  acts. 

6.  A  atatntc  enacted  to  arlTe  Imme- 
diate effect  to  certain  provlalons  of 
a   general   roTtaloa  mt  the  otatatea 

will  not  operate  as  a  repeal  or  modification 
of  other  seetloDS  of  the  revision,  which,  un- 
der the  general  plan,  do  not  take  effect  un- 
til a  nbsequent  period,  where  the  Intent  waa 
not  to  change  the  laws  by  carrying  them  Into 
the  revision, 
r.  A  atatnte  vIvinK  naortsaffes  to  bvlld- 
Ins  and  loan  asaoclatlons  priority 
over  all  liens  tiled  sabseqaently  to  the  date 
of  their  record  cannot  be  declared  void  on 
the  ground  that  it  is  contrary  to  public 
poUey. 

(DecMUber  16,  1902.) 


NoTB.— As  to  statutes  giving  special  privi- 
leges to  bnlldlDg  and  loan  aa80clatl<Hia  la  re- 
gard to  Interest,  see.  In  this  series,  Henderson 
BIdg.  A  U  Abso.  v.  Johnson  (Ky.)  8  L.  R.  A. 
280 ;  Falls  v.  United  States  Snv.  Loan  &  BIdg. 
Co.  (Ala.)  24  L.  R.  A.  174,  and  Iowa  Sav.  &  L. 
Abso.  v.  Ueidt  (Iowa)  48  L.  B.  A.  689. 
61  L.  R.  A. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  f6r  Milwaukee  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
to  enforce  a  lien  on  certain  real  estate  up<Mi 
which  the  loan  and  investment  company  held 
a  mortgage.  Affirmed. 

APPEAL  by  defendant  Julien  from  a  judg^ 
inent  of  the  Circuit  Court  for  Milwau- 
kee County  in  favor  of  plaintiff  in  an  action 
brought  to  foreclose  a  mortMm  upon  prop- 
erty upon  which  defendant  JuBcn  claimed  a 
lien.  Affirmed. 

Statement  by  Marshall,  J.: 

Action  to  enforce  a  lien  on  real  estate  un- 
der S  3314,  Kev.  Stat.  1898,  as  to  the  own- 
er of  two  mortgaffea  on  the  property,  and 
other  persons;  and  an  action  the  mort- 
gagee against  the  lioi  claimant  and  aneh  oth- 
ers to  KM-eclose  the  mortgages.  The  aeUmu 
were  tried  together  on  the  issue  raised  by 
the  answer  of  the  mortgagee  to  the  com- 
plaint in  the  lien  action,  and  the  answer  of 
the  lien  claimant  in  the  suit  to  foreclose  the 
mortgages,  as  to  whether  such  mortgages 
were  encumbrances  upon  the  property,  af- 
fected by  both  claims,  superior  to  the  lien. 

The  following  points  were  decided  by  the 
trial  court,  omitting  formal  matters  as  to 
which  there  is  no  dispute:  May  25,  1899,  de- 
fendants Mary  Siebert  and  Frank  Siebert 
lier  husband,  for  value  gave  the  Model  Build- 
ing, Loan,  &  Investment  Company,  a  corpo- 
ration organized  under  the  laws  of  this 
state  and  of  the  character  its  name  indi- 
cates, their  bond  to  secure  the  payment  of 
93,000  with  interest,  and,  as  collateral  secur- 
ity thereto,  gave  the  association  a  mortgage 
in  the  ordinary  form,  dated  on  such  day,  on 
the  premises  described  in  the  complaint, 
which  said  mortgage,  on  the  day  of  the  date 
thereof,  was  duly  recorded.  It  was  provided 
in  the  bond,  among  other  things,  that  in 
case  of  any  default  in  the  conditions  there- 
of existing  for  the  space  of  six  months,  or 
the  oblwor  suffering  a  mechanic's  lien  to  ac- 
crue or  be  filed  ^Inst  the  mortgaged  pnH»- 
erty,  the  eotire  indebtedness  should,  the 
optiMi  of  such  asBociation,  become  du&  Tfae 
provisions  of  the  bond  in  addition  to  the  one 
particularly  mentioned,  are  in  harmony  with 
the  usual  methods  of  dealing  between  a 
building  and  loan  association  and  its  bor- 
rowing mnnbers.  The  amount  due  upon  the 
bond  and  mortgage  is  $3,542.38,  with  inter- 
est from  the  date  of  the  findings,  which  sum 
the  associatitm  ia  entitled  to  recover.  Od 
January  2,  1001,  the  eonditiona  precedent  to 
the  right  of  the  association  to  declare  due 
the  entire  amount  secured  by  the  bond  and 
mortgage  existed,  and  it  exercised  its  op- 
tion in  that  regard  by  mailing  copies  of  a 
notice  of  election  in  the  matter  to  each  o( 
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the  debtors  at  their  respective  postoffice  ad- 
dresses in  the  city  of  Milwaulcee,  with  the 
postage  prepaid  thereon.  Facts  similar  to 
ttioae  mentioned  exist  as  to  the  second  bond 
and  mortgage  declared  on  in  the  foreclosure 
complaint  and  in  the  answer  of  the  assodji- 
tion  in  the  lien  action,  for  91,000.  Such 
mortgage  was  given  by  the  Sieberte  to  the 
Association  December  10,  1899,  and  was  duly 
recorded  December  19,  1809.  The  amount 
the  association  is  entitled  to  recover  on  such 
bond  and  mortgage  is  $305.21,  with  inter- 
est therAon  from  the  date  of  the  findings. 
Facts  exirit,  alleged  in  the  complaint  in  the 
lien  action,  entiuing  the  plaintiff  therein  to 
A  lien  under  (  3314,  Kev.  Stat  1808,  for 
41U0.67.  The  lien  petiUon  was  filed  July 
19,  lt»00.  The  lien  dates  from  September 
15,  1899,  subject  to  whatever  right  of  prior- 
ity the  association  has  under  (  2014-5, 
Key.  Stat.  1898,  which  provides  tJiat  mort- 
gages upon  real  estate,  taken  by  such  asso- 
ciations, shall  take  precedence  over  all  liens 
upon  the  mortgaged  premises  filed  sulise- 
^uent  to  the  recording  of  such  roortgases. 
The  court  decided,  as  a  matter  (rf  law,  that 
by  force  of  such  statute  the  plaintiff's  lien 
was  subordinate  to  the  two  mortgages,  and 
ordered  judgment  of  foreclosure  of  the  morU 
gages,  with  suitable  provisions  for  the  pro- 
tection of  the  lien  claimant  and-  ottier  de- 
fendants interested  in  the  property.  The 
lien  claimant  appealed. 

Mr.  XC.  H.  Irfuid*  for  appellant. 

Mr.  Frederick  K.  Remington,  with 
Meaarn.  Winkler,  Flamders,  Bmltl^  Bot- 
-tnm,  ft  Vilas,  for  respondent: 

The  setting  apart  of  building  associations 
in  a  cla^  by  themselves  is  a  reasonable 
classification. 

Endlich,  BIdg.  Aaso.  chap.  12,  SS  338-340; 
Leahy  V.  Xational  BIdg.  A  L.  Awo.  100  Wis. 
655.  76  N.  W.  625. 

The  mechanics'  lien  law  relates  to  the  rem- 
edy, and  not  to  the  contract. 

Phillips,  Mechanics*  Liens,  3d  ed.  SS  ^< 
30;  HiMebrand's  Appeal,  39  Fa.  134;  RUhelt 
V.  Rishell,  48  Pa.  243. 

Amendment  14,  S  1,  U.  S.  Const.,  merely 
requires  that  all  persons  subject  to  such  leg- 
islation be  treated  alike,  under  like  cir- 
cumstances and  conditions,  both  in  the  priv- 
ileges conferred,  OAd  in  the  liabilities  im- 
posed. 

Bittenhau*  v.  Johnnton,  92  Wis.  688,  32 
U  R.  A.  380,  66  N.  W.  805;  Hayca  v.  slia- 
Muuri,  120  U.  S.  71,  30  L.  ed.  580,  7  Sup.  Ct. 
Bep.  330. 

It  does  not  prevent  the  states  from  dis- 
criminating between  different  classes  of  per- 
son* And  corponitions,  so  long  as  the  clas- 
•ifleafion  is  based  upon  reasonable  grounds, 
and  is  not  an  arbitrary  classification. 

Miamuri  K  H.  Co.  V.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct  Rep.  1161;  St. 
Lovia  d  H.  F.  R.  Co.  v.  Matheice,  165  U.  S. 
1,  41  L.  ed.  Oil,  17  Sup.  Ct.  Rep.  243;  Dote 
V.  Beidelman,  125  U.  S.  080,  31  L.  ed.  841,  2 
Inters.  Com.  Rep.  56,  8  Sup.  Ct.  Rep.  1028; 
BeU'a  Uap  It.  Co.  v.  Pennayivania,  134  U.  S. 
232,  83  L.  ed.  802,  10  Sup.  Ct.  Bep.  638; 
«1  L.  R.  A. 


Boma  Ina.  Co.  v.  Jfew  York,  134  U.  S.  594- 
000,  33  L.  ed.  1026-1032,  10  Sup.  Ct.  Rep. 
593;  Magoun  v.  llUnoia  Truat  d  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037.  8  Sup.  Ct 
Rep.  594:  Gulf,  C.  d  S.  F.  R.  Co.  v.  EUia, 
165  U.  S.  160,  41  L.  ed.  666,  17  Sup.  Ct.  Rep. 
256. 

Marshall,  J.,  deliver  the  opinion  of  the 
court: 

The  necessity  of  notice  of  election,  by  a 
creditor  to  his  debtor,  to  exercise  an  agreed 
option  to  treat  an  entire  indebtedness  as  due 
before  the  date  specifically  named  in  the 
papers  evidencing  the  same  and  securing  its 
payment,  for  noDperformanee  of  some  supn- 
lation  to  the  oontraet,  as  a  condition  prece- 
dent to  the  use  of  judicial  remedies  for  col- 
lection of  the  whole  debt,  is  merely  a  rule 
of  equity.  In  most  jurisdictions  no  such 
notice  is  necessary.  It  is  held  that,  if  the 
debtor  makes  default,  he  Is  -neither  l^ally 
nor  equitably  entitled  to  notice  that  by  rea- 
son thereof  the  creditor  will  consider  the 
debt  all  due,  before  judiciaJ  remedies  are 
resorted  to  to  collect  the  same,  unless  such 
a  notice  is  specifically  provided  for  in  the 
contract;  that  it  is  not  the  business  of  the 
courts  to  supply  an  element  in  the  contract, 
by  an  arbitrary  rule  of  construction,  which 
the  parties  see  fit  to  omit,  because,  without 
it,  the  contract  would  seem  to  be  a  harsh 
one.  This  court  stands  alone,  or  nearly  so, 
in  holding  that  notice  of  eleeUon  should  be 
given  the  debtor  as  a  condition  of  treatii^ 
the  contract  ae  fully  matured ;  but  its  deci- 
sion in  that  regard  is  not  based  upon  a 
construction  of  the  contract.  Pingrey,  Chat. 
Mortg.  S  1539;  Jones.  Mortg.  %  1182a,  and 
cases  cited.  Pingrey  is  in  error  in  clajssing 
California  with  this  state  on  the  subject. 
He  cites  Monroe  v.  Fohl,  72  Cal.  568,  14  Pac 
514,  where  the  subject  of  necessit;^  of  notice 
before  suit  brought  was  not  considered,  the 
sole  question  being,  Wbat  are  the  essentials 
of  notice  where  one  is  required  T  In  subse- 
quent cases  that  court  distinctly  held  that 
no  notice  is  necessary  unless  specially  re- 
quired by  the  terms  of  the  contract.  Ueto- 
itl  V.  Dean,  91  Cal.  5,  27  Pac.  423;  Sichler 
V.  Look,  03  Cal.  600,-29  Pac.  220.  In  Bewitt 
V.  Dvan  this  language  was  used:  "It  was 
ccmpctent  for  thnn  to  include  in  their  note 
or  moitgage  a  provision  requiring  notice  of 
such  election  as  a  condition  precedent  to 
instituting  the  suit;  but,  instead  thereof, 
they  have  agreed  that,  upon  the  mere  fact  ol 
the  default,  the  ptaintitf  may,  at  his  option, 
treat  the  whole  amount  as  due,  and  foreclose 
the  mortgage.  To  add  to  this  agreement  the 
requirement  that  the  plaintiff  should  give 
notice  of  his  election  would  be  for  the  fourt 
to  add  to  the  agreement  of  the  parties  a 
condition  which  they  have  not  tnemselves 
chosen  to  make." 

The  rule  here  was  first  distinctly  stated 
in  Busev  v.  Gallegger,  7  Wis.  442,  76  Am. 
Dec.  225.  It  was  not  based  upon  judicial  or 
other  auUiority.  The  decision  is  not  in  a>n- 
fiict  with  those  we  have  cited  and  many 
otber  cases  that  might  be  mentioned,  as  re- 
gards reading  a  requirement  for  notice  out 
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of  the  contract  by  construction.    The  rule !  be  reached  in  some  better  way  than  let- 


was  declared,  aa  before  indicated,  as  a  rule 
of  nit;,  to  be  s{^lied  where  a  person  sedcs 
iti  jurisdiction  to  enfdree  his  mortgage  to 
the  full  extent,  under  an  option  so  to  do,  1^ 
reason  of  some  diianit  in  the  terms  thereof. 


ter  addressed  to  them  at  their  old  postoffice 
address,  they  have  no  standii^  in  equity  to- 
complain  that  tb^  were  brou^t  into  court 
to  defend  against  a  claim  that  the  whole 
indd^tedness  was  due,  in  advance  of  being 


This  language  was  used:  "It  seems  to  us !  notified  of  the  eiercise  by  their  creditor  of 
but  just  and .  proper  to  require  the  mort-  r  its  option  in  the  maiter;  and  obviously,  per- 
oagee,  in  caaes  like  the  presoit,  to  exercise :  sons  claiming  under  them,  circumstanoed  as 


nis  election,  and  give  notice  thereof  to  the 
mortgagor  before  bringitig  suit." 

There  is  no  diepoaiuon  to  reoede  frmn  * 
doctrine  so  lone  estaUlshed,  or  eren  to  erit- 
idae  it  The  stote  of  the  law  in  general  has 
been  referred  to  merely  to  show  that  deci- 
sions as  to  what  is  suffidcnt  notice  of  Sec- 
tion to  exercise  the  option,  in  a  case  where 
notice  thereof  is  required  by  the  contract 
either  expressly  or  by  implication,  are  not 
conbolling  where  the  requirement  for  such 
notice  is  not'a  matter  of  contract  but  a  mere 
condition  of  the  use  of  the  equity  jurisdie- 


appellant  is,  can  lutTe  no  bettv  right  thaa- 

they. 

Section  1.  art.  14,  of  the  United  SUte» 
Constitution,  providing  that  **no  stote  shall 
make  or  enforce  any  law  which  shall  .  .  . 
deny  to  any  person  within  its  jurisdietioD 
the  equal  protection  of  the  laws,"  does  not 
preclude  stato  legislation  ai^licable  only  to- 
a  particuhu-  class  of  persona,  if  there  is  a 
reastuiable  ground  for  treating  such  class  of 
persons  different  friKn  the  general  mass. 
That  eonstitutimial  proriaion  waa  lo  con- 
strued     the  Supr«ne  Court  of  the  United 


tion  to  enforce  the  security.  Xo  doubt  tlie  \  Statu  early  after  ita  adoptioii,  and  the  coo- 
mle  that  he  who  aaka  equi^  must  do  equity  •  struction  steadfastly  adhered  to  np  to  the 

led  to  the  adopticm  of  the  judicial  policy  of  '  present  time.  jSoon  Bing  t.  Crotoley, 


this  etate.  If  a  person  who,  under  ordinary 
conditions,  is  entitled  to  the  benefit  of  the 
rule,  is  guilty  of  conduct  toward  bis  creditor 
rendering  compliance  the  latter  unneces- 
sarily burdensome,  as  by  secreting  himself, 
so  noti(»  of  the  electitm  to  treat  the  whole 
ddit  due  cuinot  be  served  uptm  him,  or  by 
leaving  his  usual  place  of  abode  without  ac- 
quainting his  creditor  where  he  can  be 
reached  by  mail  or  otherwise,  or  making  any 


U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep. 
730;  Barbier  r.  ConnoUj/,  113  U.  S.  27,  28- 
L.  ed.  923,  5  Sup.  Ct.  Rep.  357 ;  if  issouri 
R.  Co.  T.  flame*,  115  U.  S.  612,  29  L.  ed, 
463,  6  Sup.  Ct.  Rep.  110;  Miwouri  P.  R.  Co. 
V.  Mackey,-  127  U.  S.  205,  32  L.  ed.  107,  8- 
Sup.  Ct.  Sep.  1161;  Bett'a  Oap  B.  Co.  T. 
Petifuylvania,  134  U.  8.  232,  33  U  ed.  892^ 
10  Sup.  Ct.  Rep.  533;  In  Barlrier  t.  Con* 
nolly,  the  eourt,  speaking  by  Mr.  Justice 


provision  for  obtaining  mail  addressed  to '  Field,  said:  "Neither  the  amendment,— 
him  at  his  last  known  place  of  residence, —  j  broad  and  comprehensive  as  it  is, — ^nor  any 
he  cannot  be  heard  to  complain  that  injus- '  other  amendment,  was  designed  to  inter- 
tice  was  done  him  by  his  creditor's  noncom-  j  fere  with  the  power  of  the  state  sometimes 
pliance  with  the  rule.    He  will  be  deemed  termed  its  police  power,  to  prescribe  regula- 


te ha^e  waived  audi  oomplianoe,  or  forfeited 
it.  The  equitohle  considerations  which  led 
the  court  to  adopt  the  pt^icy  appellant  in- 
vokes, justify,  if  they  do  not  donand,  the 
countervailing  rule  we  have  suggested,  pro- 
tecting Che  creditor  against  danger  of  hav- 
ing the  value  of  his  contract  unnecessarily 
diminiahed  by  negligence  or  wilful  miscon- 
duct OD  the  part  of  the  debtor,  rradering  it 
unreasonably  difficult  for  t^e  former  to  com- 
ply with  the  Judicial  rule  designed  for  the 
tatter's  protection. 

Tlie  claim  here  made  is  that  proper  notice 
of  election  to  treat  the  entire  indebtedness 
due  was  not  given  to  the  debtors,  wholly  on 
the  theory  that,  prior  to  the  time  notices 
were  mailed  to  them  at  Milwaukee,  Wiscon- 
sin.-—their  postoffice  address  when  the  in- 
dditedness  was  contracted  and  for  a  consid- 
erable period  of  time  thereafter, — they  had 
diangad  tJieir  place  of  abode  to  some  un- 
known point  outside  the  state.  Assuming 
in  appellant's  favor,  for  the  purposes  of  the 
point  under  dii>cuBeion,  that  the  evidence 
shows  all  tliat  is  claimed  for  it,  we  think 
the  debtors,  by  their  conduct,  waived  the 
giving  of  any  better  notice  to  them  than  the 


tions  to  promote  the  health,  peace,  moral^ 
education,  and  good  order  €i  the  people,  and 
to  legislate  so  as  to  increase  the  industries 
of  the  etete,  develop  its  resources,  and  add 
to  ite  wealth  and  prosperity.  From  the  very 
necessities  of  society,  legislation  of  a  special 
character,  having  these  objects  in  view,  must 
often  he  had." 

Id  MiMOuri  P.  R.  Co.  v.  Mackey,  127  U. 
S.  205,  32  L.  ed.  107.  8  Sup.  Ct.  Rep.  1161. 
referred  to  in  respondent's  brief,  this  lan- 
guage was  used:  "The  greater  part  of  all 
l^sLntion  is  special,  eitjier  in  the  object 
sought  to  be  attained  by  it,  or  in  the  extent 
of  ite  application.  .  .  .  When  l^iala- 
tioi;  applies  to  particular  bodies  or  associa- 
tions .  .  .  it  is  not  op«i  to  the  objec- 
tion that.it  denies  to  them  the  equal  protec- 
tion of  the  laws  if  all  persons  brought  un- 
der its  influence  are  treated  alike  under  the 
same  conditions." 

L^stative  discretion  to  classify  persons 
for  the  purposes  of  l^slation  is  substantial- 
ly tbe  same  under  the  14th  Amendment  of 
the  Federal  Constitution  as  under  the  state 
constitutional  provision  prohibiting  special 
legislation.  The  rules  on  the  subject,  which 


one  givfji.  If  tliey  made  no  arrangement, '  generally  prevail,  and  which  have  received 
upon  departing  from  the  state,  to  have  mail ;  the  sanction  of  this  court,  are  as  follows: 
addr«i>sc-d  to  them  at  Milwaukee,  Wiscon- '  (1)  All  classification  must  be  based  upon 
■in,  forwarded  to  them,  and  gave  their  cred-  \  substantial  diatinetions  which  make  one 
itor  no  information  as  to  where  they  oould  class  really  different  from  another.  (2)  The 
61  L.  K.  A. 


Digitized  by 


Google 


190& 


JuuEN  T.  MoDBC  BtHUiXKe,  L.  ft  L  Assa 


871 


classification  adopted  must  be  germane  to 
the  purposes  of  the  law.  (3)  The  classifica- 
tion must  not  be  based  upon  aisting  com- 
ditlona  only;  it  must  not  oe  so  consututed 
as  to  prevent  additions  to  the  number  in- 
cluded within  the  class.  (4)  To  whatever 
class  a  law  may  apply,  it  must  apply  equally 
to  each  member  thereof.  Johnson  v.  Milwau- 
kee, 88  Wis.  383,  60  N.  W.  270.  Whether 
any  particular  classification  made  by  the  leg- 
islature satisfies  those  requisites  is  primarily 
a  legislative  question.  Xhe  field  covered  by 
its  discretionary  power  in  the  matter  is  very 
broad.  It  is,  of  course,  not  above  judicifd 
emtrol,  but  is  safe  from  restraint  so  long  as 
any  reasonable  ground  can  be  discovered  to 
support  it.  The  court  can  appt^  no  test 
to  the  matter  except  the  constitutional  test. 
That  of  the  mere  wisdom  of  the  measure  is 
exclusively  for  l^slative  consideration. 

If  we  were  called  upon  to  apply  the  law 
as  above  stated,  without  tlie  aia  of  judicial 
authorities,  to  S  2014--5,  Rev.  Stat.  1898,  giv- 
ing to  mortf^ges  of  mutual  building  and 
loan  associations  priority  over  other  liens 
upon  the  mortgaged  premises  and  the  build- 
ings and  iraprovemeiits  thereon,  filed  sub- 
sequent to  the  recording  of  the  mortgage,  for 
the  purpose  of  determining  whether  such  leg- 
islation is  constitutional,  it  would  stand  the 
test.  The  supposed  dominant  purpose  of 
building  and  loan  associations  is  to  promoite, 
by  means  of  the  mutual  efforts  of  a  large 
number  of  persons,  the  ownership  of  homes 
in  severalty  for  themselves  and  families.  The 
acquirement  and  enjoyment,  in  an  individual 
way,  free  from  hostile  demands  of  creditors, 
of  the  comforts  of  life,  was  deemed  to  be  ol 
sufficient  importance  to  the  state  at  the  time 
of  the  adpotion  of  the  Constitution,  that  a 
mandate  was  embodied  in  it  requiring  the 
legislature  to  promote  safe  proprietorship 
in  that  regard  by  wholesome  laws.  Certain- 
ly, laws  reasonably  calculated  to  promote  the 
acquirement  and  safe  enjoyment  of  homes  is 
within  the  spirit  of  that  constitutional  pro- 
vision. The  legislative  policy  of  the  state, 
embodied  in  our  statutes,  shows  that  it  bas 
always  been  so  regarded.  Upon  that  ground 
alone,  if  upon  no  other,  the  law  in  question 
wouM  be  safe  from  condemnation  as  being 
unconstitutional  class  legislation.  But,  in- 
dependently of  such  oonstitutional  recogni- 
tion of  the  importance  of  promoting  indi- 
vidual security  from  loss  of  the  comforts  of 
life  b^  hostile  demands  of  creditors,  the  so- 
cial instinct  suggests  home  building  and 
proprietorship  in  an  individual  way,  as 
•trongly  as  any  ona  thing  that  can  be  men- 
tioned in  the  economy  of  nature,  which  is 
not  given  to  us  from  its  bounty  without  ef- 
fort on  our  part  to  secure  it.  Nothing  con- 
tributes more  to  the  prosperity  of  a  people, 
individually  and  collectively,  than  the  gener- 
al satisfaction  of  the  desire  for  home  owner- 
ship, which  all  must  admit  is  universal,  as 
we  have  indicated.  Hence,  a  law  a^iplic&bte 
to  a  class  of  corporations  designed  primar- 
ily to  administer  to  that  desire,  cannot  be 
reasonably  said  to  be  unconstitutional  be- 
cause the  classification  is  not  legitimate. 
The  taw  in  question  seems  to  satisfy  all  the 
«1  L.  B.  A. 


essentials  of  one  applicable  only  to  a  par- 
ticular class  of  persons,  so  as  to  remove  it- 
safely  beyond  the  condemnation  of  the  14tb 
Amendment  of  the  national  constitution. 

The  conclusion  reached  In'  courts  else* 
where  is  in  harmony  with  the  views  aboVe- 
€9Cpres9ed.  UoLaughUn  v.  Citizena'  Bldg. 
Loan  d  8av.  Asso.  62  Ind.  264;  Bhaffrey  v. 
Workingmen's  9av.  Loan  d  Bldg.  Asao.  64 
Ind.  BOO;  Holmes  v.  Smythe,  100  111.  413; 
Freeman  v.  Ottawa  Bldg.  Homestead  &  Sav.. 
Aaso.  114  111.  182,  28  N.  J).  Oil;  Winget  y.. 
Quincy  Bldg.  d  Homestead  AssO.  128  III. 
67,  21  N.  K  12;  Security  Loan  Asso.  v. 
Lake,  Qfi  Ala.  456;  Vermont  Loan  d  T.  Co. 
V.  Whithed,  2  N.  D.  82,  49  N.  W.  318.  In. 
most  of  the  cases  cited  the  question  whether 
it  was  oonstitutional  to  make  building  and 
loan  associations  a  class  by  theniselvea  for 
l^^lative  regulation  of  interest  charges  waa 
the  one  considered;  but  certainly  (dasaiflea- 
tion  on  that  subject  would  not  nave  better 
reason  to  support  it  than  classification  as- 
regards  priority  of  liens.  In  the  case  last 
cited  this  language  was  used:  "Operations- 
of  building  and  loon  associations,  when  con- 
fined to  their  own  members,  differ  so  radi- 
cally from  ordinary  loan  transactions  that, 
the  l^i^lature  was  clearly  warranted  in 
placing  such  associations  in  a  separate  clasa 
for  the  purposes  of  such  legislation  as  per- 
tains to  interest  and  usury."' 

Counsel  for  appellant  calls  attention  t» 
some  authorities  contrary  to  the  views  we 
have  expressed,  particularly  Gordon  v.  Win- 
chester Bldg.  d  Accumulating  Fund  Asso.  12 
Bush,  110,  23  Am.  Rep.  713.  We  have  ex- 
amined them  all,  and  many  other  authorities 
which  we  do  not  deem  necessary  to  specially 
meirtion  here.  In  our  judgment  the  better- 
reasoning  and  the  greater  weight  of  author- 
ity is  in  harmony  with  the  conclusions  we 
have  reached. 

The  law  Mnder  which  respondent's  mort> 
gage  lien  was  adjudged  superior  to  appel- 
lant's lien  under  {  3314,  Rev.  Stat.  1898,  is. 
chapter  368.  Laws  1897.  It  is  entiUed  "Aa 
Act  Regulating  Building  and  Loan  Aasocia- 
tiona."  It  is  suggested  that  the  term  "reg- 
ulatiiVf"  with  its  context,  does  not  suggest 
that  &ture  of  the  body  of  the  act  relied 
on  by  respondent  necessary  to  its  judg- 
ment; hence  that,  as  rwards  such  feature 
at  least,  the  law  is  fatally  defective  under 
§  IS,  art.  4,  of  the  Constitution,  which  pro- 
hibits the  passage  of  any  private  or  local 
law  containing  more  than  one  subject,  which, 
must  be  steted  in  its  titl&  There  are  two 
sufficient  answers  to  that;  (1)  The  law  is 
plainly  not  a  private  or  local  law.   It  is  a 

f;eneral  law  as  distinguished  from  a  local 
aw  as  the  latter  term  is  used  in  the  section 
under  consideration.  It  has  none  of  the 
characteristics  of  a  private  act.  A  law  ap- 
plicable to  a  special  clasa  of  persons  is  a. 
public  and  general  law.  Milwaukee  County 
V.  Isenring,  109  Wis.  9,  53  L.  R.  A.  635,  85- 
N.  W.  181.  (2)  The  title  to  the  act  suggests, 
reasonably,  in  our  judgment,  any  means 
deemed  by  the  legislature  necessary  or  ap> 
propriate  to  the  efficient  administration  of 
the  business  of  building  and  loan  aasocia- 
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iions.  ObriouBly,  the  status  ol  th^r  mort- 
gage lienB^  as  regards  other  liens  aa  property 
affected  falls  within  that  field.  The  techu- 
cal  meaning  of  words  iised  in  the  title  to 
a  Jaw  cannot  be  safely  taken  to  ntark  the 
limits  of  the  enactment.  The  broadest  mean- 
ing of  which  the  words  are  reasonably  sus- 
ceptible under  the  circumstances  must  be 
given  to  them,  since  the  Constitution  leaves 
to  the  l^slature  unrestricted  authority  re- 
Bpeetins  the  manner  in  which  the  subject  of 
a  law  uall  be  stated  in  its  title,  so  long  as 
language  is  used  which  in  any  reasonable 
view  can  be  said  to  state  such  subject.  The 
statement  of  the  subject  is  purely  a  l^^la- 
tive  function.  Courts  cannot  condemn  the 
exercise  thereof  because,  in  their  judgment, 
it  might  have  been  exercised  better.  The 
limit  of  judicial  SAithority  is  to  determine 
whether  there  was  a  failure  to  exercise  the 
iKlslative  function  in  the  given  case.  Diana 
Snooting  Olvb  v.  Lamoreua,  lU  Wis.  44,  89 
N.  W.  880. 

A  suggestion  is  made  by  appellant's  coun- 
sel that  the  provision  of  S  3314,  making 
liens  of  the  character  of  appellant's  date 
from  the  time  of  the  commencement  of  the 
building  regardless  of  when  the  work  for 
Which  the  lien  is  claimed  was  done  or  the 
material  furnished,  was  re-enacted  in  Au- 
gust, 1807,  by  chattier  380  of  that  year ;  that 
such  chapter,  being  a  later  act  than  the  one 
upon  which  respondent's  judgment  depends, 
repeals  so  much  of  such  act  as  is  repugnant 
thereto.  The  conclusive  answer  to  that  is 
that  the  feature  of  §  3314  upon  which  coun- 
sel for  appellant  relies  did  not  originate 
with  chapter  380,  Laws  1897.  It  is  as  old 
as  the  Revised  Statutes  of  1878.  The  only 
purpose  of  chapter  380,  Laws  1897,  was  to 
give  immediate  effect  to  certain  sections  of 
the  new  revision  of  the  statutes  which  went 
into  effect  as  a  whole  in  September,  1898. 
It  contains  no  repealing  clause,  and  was  not 
intended  to  operate  to  repeal  any  existing 
law  carried  forward  into  the  new  revision, 
and  by  such  revision  to  re-enact  such  law. 
In  the  gt;neral  act  giving  effect  to  the  new 
statute,  passed  at  the  same  time  as  the  spe- 
cial act  under  discussion,  it  was  expressly 
provided  that  "the  provisions  of  these  Re- 
vised Statutes,  so  far  as  they  are  the  same 
in  substance  as  those  of  existing  laws,  shall 
be  construed  as  a  eontinaation  of  such  laws, 
and  not  as  new  enactments."   Rev.  Stat. 

1898,  S  4080. 

In  that  tJie  legislature  only  voiced  the  un- 
written law.  Laude  v.  Chicago  de  N,  W.  R. 
Co.  33  Wis.  640;  Gitkey  v.  Cook,  60  Wis. 

133,  18  N.  W.  639;  Cox  v.  2iorih  Wisconsin 
Lumber  Co.  82  Wis.  141,  51  N.  W.  1130.  But 
its  action,  iu  connection  with  the  absence  of 
any  repoaling  clause  in  chapter  380,  Laws 

1807,  indicates  clearly  that  the  enactment 
of  such  chapter  was  not  intended  to  give 

existing  laws  which  were  continued,  the 
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character  of  original  l^i8lati<m;  bat  that 
the  contrary  is  expressly  negatived. 

llie  furtlicr  claim  is  made  that  the  law  in 
question  is  contrary  to  public  policy.  We 
know  of  no  ground  upon  which  a  consti- 
tutional l^Lslative  enactment  can  be  right- 
ly spoken  of  as  contrary  to  public  policy. 
What  is  and  what  is  not  public  policy  must 
obviously  be  determined  by  the  written  and 
the  unwritten  law,  giving  precedence  to  the 
foi-mer  where  the  two  are  in  oonfliet.  We 
sometimes  say  that  a  contract  is  void  be- 
cause contrary  to  public  policy,  in  that  it  is 
contrary  to  the  policy  of  the  law.  Laws  are 
never  said  to  be  contrary  to  public  policy  in 
any  other  sense  than  contrary  to  constitu- 
tional policy.  To  illustrate,  a  promissory 
note  made  on  Sunday  is  said  to  be  void,  not 
because  expressly  made  so  by  any  written 
law,  but  because  it  ie  a  penal  offense  to 
transact  business  on  tbe  Sabbath  day.  Aotcs 
V.  Ballard,  113  Wis.  376,  89  N.  W.  136;  Rev. 
Stat.  1808,  S  4505.  We  lo«^  to  the  statute 
in  testing  the  validity  of  the  note.  It  does 
not  in  tciTnd  condemn  it  as  void,  but  it  pro- 
hibits tbe  doing  of  business,  which  includes 
the  making  of  a  note;  therefore  the  giving 
thereof  on  the  Sabbath  day  is  contrary  to 
the  policy  of  the  law, — in  other  words,  con- 
trary to  public  policy, — ^hence  judicial  rem- 
edies cannot  be  invoked,  successfully,  to  m- 
force  it.  Statutes  are  not  tested  by  any  rule 
of  public  policy.  We  look  to  the  statutes 
as  well  as  the  unwritten  law  to  determine 
what  is  and  what  is  not  public  policy,  and 
then  we  test  acts  inter  partes  by  the  result. 
If  such  acts  are  not  directly  the  subject  of 
legislation,  we  say  they  are  contrary  to  pub- 
lic policy.  When  we  leave  consUtutional 
limitations  out  of  view,  the  will  of  the  legis- 
lative branch  of  the  government,  when  ex- 
pressed, is  the  highest  evidence  of  public  pol- 
icy. To  judicifuly  condemn  its  expressed 
will  when  exercised  within  constitutional 
limitutious,  would  be  the  plainest  kind  of 
usurpation.  Baron  Parke,  in  Egerton  t. 
Broicnloir,,  4  H.  L.  Cas.  122,  123,  expressed 
the  same  idea  substantially  thus:  "It  is 
the  province  of  the  statesman,  and  not  the 
lawyer,  to  discuss,  and  of  the  legislature  to 
determine  what  is  tbe  best  for  the  public 
good,  and  to  provide  for  it  by  proper  enaet- 
jnents.  It  is  the  province  of  the  judge  to  ex- 
pound the  law  only,  to  declare  public  policy 
as  he  finds  it  in  the  unwritten  and  written 
law."  Public  policy  is  a  proper  ground  for 
a  decision  only  in  Uie  sense  of  the  policy  of 
the  law,  not  in  the  sense  of  mere  judicial  no- 
tions as  to  what  is  best  for  the  public  good. 
An  act  (speaking  of  an  act  inter  partes)  is 
properly  said  to  be  illegal  when  it  is  con- 
trary to  the  principles  of  established  law. 

What  we  nave  said  covers  all  the  assign- 
ments of  error  generally  and  in  detail  that 
are  presented  for  consideration  in  the  brief 
of  appellant's  counsel. 

The  judgment  is  affirmed. 
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City  of  GEORGETOWN,  AppU 

V. 

COMMONWEALTH  of  Kentucky. 


(. 


-Kj. 


) 


A  mnnlnlpal  corporation  !■  not  subject  i 
to  Indictment  for  fallnre  to  compel  I 
the  mbatemeut  of  a  nnliiance   to  which  i 
it  has  not  contributed,   consisting  of  the 
emptying  oC  Blth  Into  an  open  drain  on  pri- 
vate property  within  Its  lltolts. 

(April  29,  1903.> 

APPKAL  by  defendant  from  a  judgment 
of  the  Circuit.  Court  for  Scott  C^unty 
conv)ctin{v  it  of  permittiog  a  nuisance  with- 
in its  limita.  Seceraed. 

The  facts  ar«  stated  in  the  opinqpn. 
Mr.  W.  S.  Xellr  tor  appellant. 
Afessrs.  Clifton  J.  Pratt,  Attorney  Gen- 
eral, and  M.  R.  Todd  for  the  Common- 
wealth. 


Nusiif  J.,  delirered  the  opinion  of  the 

court : 

At  the  May  term,  1902,  of  the  Scott  cir- 
etiit  court,  an  indictment  was  returned 
against  appellant,  a  city  of  the  fourth  class, 
in  the  usual  and  proper  form,  charging,  in 
substance,  that  it  did  unlawfully  snner  and 
permit  in  an  open  gutter,  drain,  and  sever 
between  the  gas  plant  and  "Big  Spring 
Branch,"  two  points  within  the  limits  of  the 
city,  all  sorts  of  filth,  excrement,  v^ctahle 
and  animal  matter,  refuse  and  waste  from 
the  gaa  plant,  and  the  ordinary  sewerage  of 
the  community  in,  through,  and  along  the 
open  gutter,  drain,  and  sewer  to  flow  there- 
in, and  to  remain  rotting  and  festerii^,  and 
giving  forth  and  emitting  noxious  ana  poi- 
sonous gasea,  charging  and  burdening  jthe 
atmosphere  with  dangerous  and  offensive 
odors,  and  disturbing  the  c<Hnfort  of  all  good 
people,  etc.  On  the  plea  of  not  guilty  the 
evidence  showed,  in  substance,  the  following 
facts :  That  there  was  s  natural  drain  nin- 


Noiii. — Dutu  and  UabtUtj/  of  munic^aHttf  totth 
mpoet  to  drainage, 

I.  B^ht  and  diify  to  provide. 

a.  In  general,  478. 

b.  Special  otroumttances,  67S. 
U.  Location. 

a.  In  ttreete,  677. 

b.  On  privati  property.  679. 
ZII.  Oonetructlon. 

a.  Sulficlency ,  683. 

b.  Defective  construction,  688. 

c.  For  private  heneflt,  688. 

d.  Emtenaion,  600. 
ZV.  Outlet. 

a.  Ua»t  he  provided,  690. 

b.  Inadequacy  or  negligent  location  of, 

691. 

c.  Vte  of  stream  a«. 

1.  Jnoreaelng  fiow,  693. 

2.  PoUution,  604. 

d.  Use  of  canal,  696. 
T.  Maintenanoe. 

a.  Hepatr,  606. 

b.  Keeping  unobstructed,  608. 

e.  Banltary  precautions;  odors;  gates, 

600. 

d.  Other  matters,  700. 
Tl.  LiaMlitp  for  Injuries. 

a.  In  general,  701. 

b.  By  reason   of   private   or  adopted 

drain,  702. 

c.  By  using  xtrAint  oh  seioer,  703. 

d.  Bg  negligence  generally,  704. 

e.  Open  drains,  705. 

f.  Defenses. 

1.  Oofuent   or  oonU-lhutory  negtt- 

genoe,  706. 

2.  Flood,  708. 

3.  Municipality    not  responsible, 

710. 

4.  Notice,  710. 
VII.  Parties. 

a.  Who  may  sue,  711. 

b.  Defendants,  711. 
V»I.  Limitatiott,  711. 

IX.  Dantages,  712. 

I.  Right  and  duty  to  provide. 

a.  In  general. 

A  municipal  corporation.  In  the  absence  of 
61  L.  R.  A. 


any  duty,  express  or  Implied,  placed  upon  It  by 
statute,  Is  under  no  obligation  to  provide  drain- 
age. Its  citlxens  cannot  complain  of  the  absence 
of  a  dralnace  system,  or  compel  It  to  proceed 
to  establish  one.  Under  the  strict  rule  tbat  a 
innnlclpallty  has  only  the  powers  expressly 
granted  or  necessarily  Implied,  It  Is  doubtful  if 
It  woald  be  permitted  to  do  so,  even  If  It  wanted 
to.  However,  there  are  ve^  few  moDlclpal 
charters  which  do  not  contain  some  proTlalons 
about  drainage,  and  all  of  them  require  the 
maintenance  of  highways.  To  malntalu  a  high- 
way In  a  sate  condition  uecessltates  drainage, 
so  that  the  mnidclpallcy  has  some  antborlty  In 
the  matter.  Bat,  In  the  absmce  of  statutory 
requirement,  It  has  absolute  discretion  as  to  how 
much  or  how  little  It  will  provide. 

In  a  Canadian  case  It  Is  held  that  a  municipal 
corporation  has  power  to  make  sewers  wltboat 
any  special  authority  given  with  that  view,  and, 
having  made  ihem,  may  by  general  rules,  lnd&- 
pendent  of  its  general  taxing  power,  regulate 
the  use  of  them  and  the  price  at  which  any  pri- 
vate person  may  tap  them  and  protect  them  by 
proper  penalties  against  invasion  or  Injnry. 
Fisher  T.  Uarrlsbarg,  2  Grant  Cas.  291. 

And  the  same  Idea  appears  In  Pennsylvania 
and  Ohio  cases  holding  that  power  In  a  mu- 
ulcIpaJ  corporation  to  construct  sewers  may  be 
deduclble  either  from  its  Inherent  faculties  or 
from  statutes.  Fhtladelphla  t.  Tryon,  85  Fa. 
401. 

And  that  Tillage  anthorltles  acting  in  good 
faith  have  the  power  to  construct  a  general  sys- 
tem of  sewerage,  and  In  so  doing  to  destroy  or 
change  existing  sewers.  Potter  v.  Norwood,  21 
Ohio  C.  C.  461. 

But  as  a  general  mie  sneh  antborlty  Is  traced 
to  statntes  where  drainage  for  the  benefit  of 
the  inhabitants  Is  Involved. 

A  municipal  corporation  having  authority  to 
construct  sewers  is  not  liable  for  Injury  for 
failure  to  do  so,  but  Is  liable  for  Injuries  caused 
for  failure  to  keep  those  already  cfmstmcted  In 
repair.  Wilson  t.  New  York,  1  Denio,  696,  48 
Am.  Dec.  719. 

Authority  to  lay  out  and  constmct  public 
drains  and  sewers  cannot  properly  be  claimed 
by  a  town  as  neceBsarlly  incident  to  the  exer- 
cise of  its  corporate  powers  or  the  performance 
of  Its  coi-porate  duties,  If  ample  provision  for 
43 
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ning  from  the  gas  plant  to  "Big  Spring 
Branch,"  the  drain  passing  along  through 
the  citT,  and  into  thia  drain  the  waste  from 
the  gn8  plant  was  permitted  to  flow,  like- 
wise the  filth  from  privies  on  private  prop- 
erty along  this  drain,  and  especialfy  during 
the  dry  fteasona  of  the  year,  when  water  was 
not  (lowing  in  this  draini  it  became  very  ob- 
noxious and  offensive  to  the  smell,  and  was 
in  fact  a  nuisance.  The  gas  plant  was  not 
owned  or  operated  by  the  city.  J.t  waa 
shown  by  the  record  that  the  city  council 
had  passed  oi'dinances  making  it  an  oiTen^e, 
and  fixing  the  penalties  therefor,  for  caus- 
ing, maintaining,  or  permitting  in  the  city 
limits  noxious  or  unhealthy  matter  in  buch 
a  drain  or  in  any  place  within  the  city. 
Tlic  trial  resulted  in  a  verdict  against  the 
appellant  for  $480,  and,  the  court  refusing 
to  Bct  aside  the  verdict  and  grant  a  new 
trial,  the  case  is  iierp  on  appeal. 

them  Is  made  by  general  statntes.  Bulger  v. 
Eden,  82  Me.  352,  9  L.  R.  A.  205,  19  Atl.  629. 

The  right  of  an  incorporated  town  to  con- 
struct sewers  la  usually  regarded  as  Incident  to 
Its  power  to  maintain  Its  streets,  and  does  not 
conflict  with  authority  conferred  upon  the  super- 
visors of  the  county  to  construct  levees  and 
drains  and  change  water  courses  so  as  to  pre- 
vent the  exercise  of  these  authorities  within  the 
corporation.  Aldrlch  v.  Paine,  106  Iowa,  401, 
76  N.  W.  812. 

Authority  to  repair  and  keep  streets  In  order 
carries  with  It,  without  special  mention,  au- 
thority to  construct  dntns  and  sewers.  John- 
son V.  Milwaukee,  88  Wis.  889,  00  N.  W.  270. 

Authority  to  constmct  sewers  imposes  no 
duty  to  do  so  ;  and  when  a  municipality  has  not 
itself  built  or  accepted  as  public  a  sewer  across 
private  londa,  but  the  same  was  made  by  the 
landowner  of  bis  own  volition.  It  may  recover  of 
the  latter  the  price  of  the  labor  and  materials 
It  furnished  in  the  construction.  St.  Albans  v. 
Noble,  56  Vt.  526. 

Authority  In  a  municipality  "to  drain  the 
property"  confcis  authority  to  constmct  a  drain 
or  sewer  for  the  disposal  of  all  sewage,  as  well 
as  mere  surface  water.  Lewis  v.  Alexander,  24 
Can.  8.  C.  551,  Affirming  21  Ont  App.  Rep.  613. 

Under  a  statute  providing  that  "any  city  shall 
have  fall  power  to  construct  systems  of  sewer- 
age," etc.,  the  word  "any"  Is  used  In  the  sense 
of  "every,"  and  Includes  all  cities,  whether  or- 
ganized nnder  q>eclal  charters  or  under  the 
general  laws  of  the  state.  Heyler  v.  Water- 
town  (S.  D.)  91  N.  W.  334. 

It  seems,  that  the  power  to  provide  for  the 
health  and  cleanliness  ot  a  city  grants  power 
to  the  mayor  and  common  council  to  csase  sew- 
ers to  be  constructed  to  carry  the  waste  ont* 
side  of  the  city,  and  authorizes  the  mayor  and 
common  council  to  cause  such  sewers  to  be  con- 
structed to  such  points  outside  of  the  city  as 
may  be  Decessaiy  la  order  to  rid  It  entire^  of 
sach  waste.  Wlllson  v.  Boise  City  (Idaho)  6B 
Pac.  887. 

Under  the  Voorhees  act,  providing  for  the 
formation,  establishment,  and  government  of 
towns,  and  Its  supplements,  the  power  Is  given 
to  construct  sewers  within  the  mnnlcipsJlty  and 
beyond  it  and  to  acquire  sewage  outlets  beyond 
its  limits.  Butler  v.  Uootelalr.  67  N.  J.  L.  426, 
51  Atl.  495. 

Municipal  corporations  which  avail  them- 
selves  of  a  system  of  sewage  disposal  provided 
at  the  expense  of  the  state  may  be  required  to 
repay  the  amount  advanced,  although  the  sys- 
tem will  not  be  under  their  control,  and  even  i 
61  L.  R.  A. 


Ath., 

If  the  corporation,  the  appellant,  is  liabl'> 
to  be  indicted  and  fined  for  such  an  offense 
as  proved  in  this  >;a£e,  then  the  judgment 
1  ought  to  stand,  llie  only  question  to  be  de- 
teiniitied  is  whether  or  not  it  is  liable.  As 
this  is  an  important  question  to  the  state 
and  all  the  cities  and  towns  in  the  state,  we 
have  taken  great  pains  to  examine  nl'  the 
authorities  touching  the  subject  within  our 
reach.  This  direct  question,  so  far  oa  we 
have  been  able  to  find,  has  never  been  be- 
fore thia  court  before;  that  is,  as  to  whether 
or  not  a  municipal  corporation  can  be  in- 
dieted  and  fined  for  its  failure  to  c-iuse  the 
abatement  of  a  nuisance,  or  cause  the 
punishment  of  the  individuals  creating  and 
sullcring  the  same  on  their  private  proper- 
ty. There  is  no  pretense  that  the  city  or 
its  officials  created  or  caused  the  nuisance, 
or  that  it  exists  on  any  property  belonging 
to  or  under  the  control  of  the  appellant,  ex- 
its use  be  subject  to  rules  establlstied  by 
the  legislature.  Klogman,  Petitioner,  1S3  Mass. 
506,  12  L.  R.  A.  417,  27  N.  E.  778. 

The  municipal  corporation  Is  sole  Judge  of 
the  necessities  of  sewers,  and  Its  Judgment  is 
conclusive.  Mlcbener  v.  Philadelphia,  118  Pb. 
535,  12  Atl.  174. 

At  common  law,  a  city  Is  not  liable  for  Its 
failure  to  construct  a  sewer  in  a  street  of  suO- 
ctent  site  to  accommodate  owners  of  land  abut- 
ting on  the  street  who  connect  their  private 
sewers  therewith.  Baxter  v.  Tripp.  IS  R.  I. 
310:  MMla  V.  Brooklyn,  32  N.  T.  489;  Fair  v. 
Philadelphia,  6  W.  N.  C.  Q34. 

A  municipal  corporation  has  no  Inherent  duty 
to  devise  and  execute  such  a  system  of  drainage 
as  will  secure  all  private  property  against  all 
ordinary  and  extraordinary  flooding  by  rain  or 
melting  snow.  Carr  v.  Northern  Liberties,  35 
Pa.  324.  78  Am.  Dec.  342. 

The  duty  of  providing  drainage  or  sewerage  Is 
In  Its  nature  Judicial  or  legislative,  and  conse- 
quently, a  municipal  corporation  Is  not  liable 
for  mere  nonaction  in  falling  to  perform  it.  Mc- 
Clure  v.  Red  Wing,  28  Minn.  188,  9  N.  W.  787 : 
St.  Paul  &  D.  R.  Co.  V.  Dnluth,  56  Ulnn.  494, 
23  L.  B.  A.  88,  58  N.  W.  159  {dictum). 

A  municipal  corporation  Is  not  liable  because 
its  sewerage  system  Is  not  so  constructed  as  to 
enable  the  owner  of  adjoining  land  to  drain  his 
bouse  thereby.  Johnson  v.  Toronto,  25  Ont. 
Uep.  312.  In  this  case  the  house  was  con- 
stnicted  after  the  sewer  was  laid,  with  Informa- 
tion as  to  Its  depth. 

The  absence  of  duty  on  the  part  of  the  mu- 
nicipality Is  Illustrated  by  a  case  holding  that 
a  person  dischatging  sewage  from  a  house  drain 
Into  a  public  street  Is  not  relieved  from  liability 
by  reason  of  the  failure  of  the  municipality  to 
establish  a  public  sewer, — at  least  not  until  It 
appears  that  no  other  practical  means  ot  dis- 
charging the  sewage  can  be  devised.  Elritwood 
V.  Calms,  44  Mo.  App.  88. 

A  purchaser  of  lands  In  New  Orieans,  flooded 
at  times  from  a  ditch,  and  at  all  times  rendered 
unsuitable  for  the  purposes  of  building,  im- 
provement, or  occupancy,  Is  not  entitled  to  re- 
cover damages  against  the  city  for  failure  to  Im- 
prove the  locality,  where  the  ccmdltlon  of  things 
existed  at  the  time  of  and  long  before  the  pnr- 
cliase  of  the  property  by  the  plaintiff :  but  It  is 
the  duty  of  the  council,  under  the  ebarteri  to 
ndi^t  plans  for  tbwoughly  draining  the  entire 
area  of  the  city,  the  expense  of  whldi  mast  b» 
borne  by  local  assessment  upon  Che  property 
drained.  Davies  v.  New  Orleans  40  La.  Ann. 
806,  6  So.  100. 
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crpt  the  ordinary'  police  control  as  the  agont 
of  the  state.  In  the  ease  of  Dudley  v.  Ficni' 
ingaburg,  24  Ky.  L.  Rep.  1804,  60  L.  R.  A. 
.573,  72  S.  W.  327,  the  court  said:  "There 
arc  two  gpiicral  principles  underlying  the 
nJniiiiistriLtlon  of  goveriinient  of  municipal 
corporations.  The  one  is  that  a  municipal 
corporation  in  the  preservation  of  peace, 
maintenance  of  good  order,  and  the  enforce- 
ment of  the  laws  for  the  safety  of  the  pub- 
lic, possesses  governmental  functions,  and 
represents  the  state,  'llie  other  is  where 
the  municipal  corporation  exercises  those 
powers  and  privileges  conferred  for  private, 
local,  or  merely  corporate  purposes  peculiar- 
ly for  the  benefit  of  tlio  corporation.  Un- 
der the  former  the  city  is  not  liable  for  the 
malfensance,  misfcis.nice,  or  nonfeasance  of 
its  oflicors.  Under  the  latter  it  is."  This 
prosecution  is  based  upon  tho  theoiy  that 
the  city  is  liable  to  punishment  for  the  fail- 


ure of  its  officials  to  abate  a  nuisance  and 
to    prosecute    the  individuals  responsible 

therefor.  Nuisances  are  offenses  at  com- 
mon law,  and  the  persons  creating  or  per- 
mitting them  are  liable  to  indictment  wher- 
ever committed;  and  when  the  state  grants 
to  a  eily  the  power  to  abate  or  pass  ordi- 
iiaiicfs  to  punish  persona  guilty  of  such  of- 
fen.scs  this  right  is  exercised  only  in  aid  of 
sovereignty  in  the  enforcement  of  ita  laws 
for  the  comfort,  safety,  and  health  of  the 
public.  The  city,  in  such  a  case,  becomes  a 
part  of  tlie  sovereignty,  and  therefore  is  not 
liable  to  indictment.  A  municipal  corpora- 
tion is  not  liable  for  the  acts  of  its  officers 
in  enforcing  or  the  failure  to  enforce  the 
criminal  or  penal  laws  of  the  common- 
wealth or  the  penal  ordinances  of  the  city. 
In  Taylor  v.  Oncnsboro,  38  Ky.  271.  32  S. 

950,  the  court,  in  an  action  seeking  to 
m;ike  the  city  liable  for  the  malfeasance  and 


A  cltj  Is  not  liable  for  wholly  failing  to  pro- 
vide drainage  or  sewen^;  nor  for  a  mere  er- 
ror of  Judgment  as  to  the  plan  of  drainage ;  nor 
for  Icsufflciency  In  the  size  or  cnpaclt;  of  drains 
or  gutters  for  tbe  purpose  Intended, — at  lenst 
If  the  adjoining  property  Is  la  uo  worse  condi- 
tion than  if  -no  gutters  or  drains  whatever  had 
been  constructed.  Pye  v.  Mankato,  30  Minn. 
a73.  31  N.  W.  &63. 

Tbe  law  does  not  Impose  on  a  municipal  cor- 
poration tbe  duty  of  providing  drainage  for 
Itrlvnte  property  within  Iti  limits  to  prevent 
an  inundation  thereof  caused  by  the  owner  of 
another  lot  obstructing  a  water  course  by  filling 
his  own  lot  to  conform  with  the  established 
grade  of  a  street.  Beatrice  v.  Knight,  45  Neb. 
540,  03  N   W.  S38. 

A  municipal  corporation  Is  not  liable  for  dam- 
ages to  a  bouse  erected  In  a  ravine  across  which 
the  drainage  from  a  turnpike  naturally  flows 
before  It  has  built  a  gutter,  as  It  la  not  bound 
to  provide  drainage  tor  private  lands.  Uuchert 
T.  lioyertown,  1  Monaghan,  577.  17  Atl.  100. 

A  municipal  corporation  need  not  adapt  Its 
sewer  grade  to  tbe  elevation  of  any  particular 
property,  it  being  controlled  by  the  necessities 
of  the  general  system  of  grading  and  sewering 
of  which  it  is  a  part.  Betterly  v.  Scranton,  5 
Lack.  L.  News,  179. 

When  a  municipal  corporatlm  constructs  a 
system  of  sewers  In  a  pnbilc  road,  it  Is  re- 
quired to  place  tbe  sewers  only  to  the  depth  re- 
<]ulred  for  the  general  convenience  of  adjoining 
proprietors :  aud  it  is  Incumbent  on  tbose  whose 
premises  are  below  the  level  of  tbe  sewer  to 
place  them  In  position  to  obtain  benefit  from  its 
construction,  as  tbe  corporation  Is  not  required 
to  provide  for  such  exceptional  cases.  Roberts 
V.  Montreal,  Rap.  Jud.  Quebet:.  16  C.  S.  342. 

A  municipal  corporation  is  not  liable  for  dam- 
age resulting  from  tbe  depositing  of  garbage 
aud  drainage  from  kitcben  glnka  in  a  highway, 
wben  It  has  permissive  authority  to  construct 
sewers  and  abate  nuisances,  both  being  govern- 
mental functions.  Chattanooga  v.  Reld,  103 
lean.  016,  53  S.  W.  937. 

In  the  case  of  statutory  drains,  tbe  obligation 
to  bulid  is  imposed  by  tbe  properly  constituted 
tribunal  in  the  exercise  of  Judicial  authority 
while  tbe  duty  to  construct  aud  keep  In  repair 
Is  a  ministerial  duty;  and  where  there  was  no 
original  necessity  for  tbe  construction  of  a 
drain  by  tbe  building  of  the  road  resulting  In 
tbe  obstruction  of  surface  water,  there  Is  no 
reason  why  the  town  cannot  abandon  it  when- 
ever lE  chooses,  as  an  owner  of  adjoining  prop- 
erty, wbo  has  used  it  for  the  drainage  thereof, 
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will  be  in  no  worse  sitnatlon  than  If  It  bad  not 

been  built.    £stes  t.  Chins.  56  Me.  40T. 
I     But  a  city.  In  discontinuing  a  sewer  upon 
;  building  a  new  one.  Is  bound  to  proceed  with 

due  regard  to  tbe  fact  that  the  premises  of  a 
I  person  are  connected  with  a  drain  into  tbe  old 
,  sewer,  and  may  be  liable  for  tbe  Injuries  caused 

by  Its  failure  to  do  so.  'lite  city  Is  under  no 
I  legal  obligation  to  build  or  maintain  a  sewer. 
I  and  has  a  right  to  discontinue  an  old  one  and 
'  build  a  new  one.  O'Brien  v.  Worcester,  172 
I  Mass.  S48.  62  N.  E.  385. 

^     Under  a  statute  glvlns  sewer  commissioners 

power  to  act  In  their  discretion,  such  discretion 
I  must  be  legally  exercised.    They  have  not  an 
absolute  power,  but  they  are  to  proceed  accord- 
i  ing  to  tbe  rules  of  law.    Hetley  v.  Boyer,  2 
I  Itulstr.  197.    Rooke's  Case,  6  Coke,  100. 

A  general  grant  of  power  to  construct  sewers 
docs  not  Justify  the  creation  of  a  nuisance. 
I  Sayi-e  v.  Newark.  S8  N.  J.  Eq.  136,  42  Atl.  1068. 

Where  a  statute  requiring  a  local  authority 
I  to  drain  Its  district  provides  a  remedy  for  de- 
I  fault  or  breach  of  tbe  duty  Imposed,  such  rem- 
edy Is  exclusive,  and  the  landowner  Injured  by 
tbe  failure  of  the  board  to  ccmstruct  drains  can- 
not maintain  an  action  for  damages.  Robinson 
V.  Workington  [1897]  1  Q.  B.  610,  66  L.  J.  Q. 
B.  N.  S.  388,  75  L.  T.  N.  B.  674,  61  J.  P.  164, 
45  Week.  Rep.  453. 

Nor  can  the  district  be  ctmpelied  by  man- 
damus to  construct  tbe  sewers.  Peebles  v.  Os- 
wsidtwlstie  [1897]  1  Q.  B.  625.  66  L.  J.  Q.  B. 
N.  S.  392,  76  L.  T.  N.  S.  315,  61  J.  P.  308,  45 
Week.  Rep.  454. 

There  cannot  be  a  public  or  common  sewer 
that  has  not  been  constructed  and  maintained 
by  the  municipality,  and  that  is  not  subject  to 
municipal  control.  Com.  v.  Yost,  11  Ps.  Super. 
Ct.  323. 

The  question  as  to  the  duty  with  respect  to 
surface  water  la  discussed  In  a  note  confined 
to  Ibat  subject  post,  — . 

b.  Special  otrcumatancct. 

There  may  be  conditions  under  wblch  It  may 

become  the  duty  of  tbe  municipality  to  provide 
drainage  with  respect  to  particular  parcels  of 
land.  It  is  generally  the  duty  of  tbe  munici- 
pality to  abate  Quisanees,  and.  If  drainage  la 
necessary  to  sbnte  a  nuisance,  tbe  manlclpallty 
has  authority  to  provide  it. 

But  tbe  mere  grant  of  authority  to  a  munici- 
pal corporation  to  construct  sewers  does  not 
amount  to  an  imposltlcHi  of  a  duty  to  do  It. 
Carr  v.  Northern  Liberties,  35  Pa.  324,  78  Am. 
Dec.  342. 
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iiiiafenannce  of  its  oflicers,  said:  ''The  mu- 
nicipal corporation  in  all  these  and  the  like 
cases  represents  the  state  or  the  public;  the 
police  officers  are  not  the  servants  of  the 
corporation;  and  hence  the  principle  of  re- 
sifsndeat  superior  does  not  apply,  and  the 
corporation  is  not  liable  unless  by  virtue  of 
a.  statute  expressly  creating  the  liability. 
.  .  .  The  cases  rest  on  the  ground  that 
inimicipalitics  represent  the  commonwealth, 
anil  municipal  otHcers,  while  engaged  in  du- 
ties relating  to  the  public  safety  and  in  the 
iii^iiiitciiaace  of  public  order,  are  the  serv- 
nnth  of  the  commonwealth," — and  refers  to 
Dillon  on  Municipal  Corporations,  g|  974, 
UTii:  ['oUock  v.  Louisville,  13  Bush,  221,  20 
Am.  Rep.  2(iO;  Jolly  v.  Uaiccsville,  89  Ky. 
270,  12  fS.  W.  313;  and  Prather  v.  Lexing- 
ton. 13  IJ.  Men.  559,  56  Am.  Dec.  585.  The 
case  of  Slate  v.  Burlington,  30  Vt.  624,  was 


M'here  the  city  was  indicted  for  aulfering 
and  permitting  a  nuisance  wherein  the  slop 
and  wa»te  water  from  the  premises  of  sev- 
eral imlividuala  was  conducted  into  a  ditch, 
from  which  otFensive  and  unwholesome  odors 
f.rosp.  otTcnsivc  to  the  inhabitants  living  on 
the  street.  The  court,  after  discussing  the 
liability  of  the  city  upon  statutorj-  qiien 
tions,  decided  the  ease  upon  broader  princi- 
ples, and  said:  '  But  we  are  also  of  opinion 
that  the  removal  or  abatement  of  nuisancoi 
erected  or  created  by  private  persons  eiiiuot 
lie  considered  as  a  corporate  duty  iinpoSL-d 
by  law  upon  towns.  .  .  .  Thiscinnotbe 
considereitt  as  creating  a  corporate  duty  on 
the  town,  unless  we  can  assume  that  nil  and 
every  duty  which  by  general  laws  is  de- 
volved upon  ofBcers  elected  by  the  town  is  a 
corporate  duty,  and  that  the  failure  of  every 
town  oflicer  to  perform  his  olTicial  duty  sub- 


So.  under  a  power  to  coistnict  sewers  and  as- 

tiess  tliefr  cost  on  property  benefited,  a  munici- 
pal corporation  cannot  license  a  private  sewer 
to  be  laid  and  the  contents  emptied  Into  a  water 
course.  Ilntcblnaou  r.  State  er  ret.  Trenton  Bd. 
ol  llcHlth,  30  N.  J.  Eq.  S69.  Afflrming  89  N.  J. 
Kq.  21 S. 

And  a  statute  authorizing  the  construction 
bj  a  mimlclpallty  of  a  drainage  canal  from  a 
dcsltniited  point  to  a  specifled  slough  or  lake 
does  not  Justify  the  construction  thereof  to  a 
point  short  of  that  specifled,  emptying  Into  an- 
other lake  and  overflowing  the  lands  of  riparian 
owners  thereon.  Davis  v.  Sacramento,  59  Cal. 
596. 

A  structure  under  ground,  conatrncted  by  a 
city,  not  only  to  carry  off  ibe  sewage  from  the 
streets  and  houses,  but  also  to  divert  the  water 
of  a  brook.  Is  a  common  sewer  within  the  mean- 
ing of  a  statute  aatborlslng  the  city  to  ley  out 
common  sewera.  Bennett  v.  New  Bedford,  110 
Uass. 

So,  It  must  provide  drainage  for  Its  own  prop- 
erty, and  Its  duty  to  keep  its  streets  In  safe 
condition  requires  them  to  be  drained. 

A  municipality  Is  as  much  bound  aa  nn  Indi- 
vidual owner  of  a  lot  to  find  an  outlet  for  the 
water  and  Qltb  deposited  on  ground  occupied  by 
a  public  school,  and  la  liable  for  damage  result- 
ing from  the  neglect  to  do  so.  Urlegel  v.  I'bll- 
adelpbla.  1U5  Pa.  4dl.  19  Atl.  10:!8. 

There  can  be  no  doubt  that  ibcre  Is  an  Im- 
plied power  in  the  city,  ni-islng  from  the  duties 
Imposed  upon  It  In  relation  lo  the  streets  and 
highways  within  its  limits,  and  ns  Incident  to 
the  proper  discharge  of  those  duties,  to  con- 
struct drains  upon  the  surface  of  the  streets  to 
carry  off  the  water  falling  upon  them,  or  com- 
ing upon  them  in  whatever  wny,  either  to  pre- 
vent their  accumulation  at  points  where  It  would 
he  injurious,  or  to  prevent  the  waste  or  wash- 
ing away  of  the  streets.  The  same  duties  would 
oftentimes  require,  and  still  more  frequently 
render  It  expedient  and  proper,  to  carry  It  off 
under  ground.  The  water,  in  its  passage  olt. 
whether  upon  the  surface  or  beneath  It,  mast 
necessarily  carry  along  wltb  It  the  matter 
thrown  or  deposited  in  gutters,  and  coming  upon 
the  surface  from  travel, — the  natural  ac- 
cumulation of  a  city ;  all  the  matter  not 
pure,  hut  of  every  degree  uf  impurity  to 
the  last  degree.  If  noisome  and  offensive.  It 
would  impose  upon  the  city  «  high  duty,  to 
cause  It  to  pass  off  without  being  an  offense  in 
Its  passage.    Clark  v.  Teckham,  9  II.  1.  45o. 

A  culvert  with  too  small  an  orifice  to  carry 
off  all  the  water  flowing  to  it,  part  of  which, 
consefinently.  Is  thrown  across  a  highway  and 
61  L.  R.  A. 


causes  injury  to  a  traveler  thereon.  Is  insofll- 
clent  and  defective  so  as  to  render  a  municipali- 
ty liable  In  damages  under  the  Vermont  stat- 
utes.   Cook  V.  Barton,  60  Vt.  US,  28  Atl.  031. 

But  personal  Injuries  occasioned  by  a  hole  la 
a  highway  due  to,  and  6  rods  away  from,  a  cul- 
vert not  large  enough  to  carry  off  water  from 
a  side  ditch,  are  too  remote  to  make  a  munici- 
pality answerable  under  the  Vermont  statutes 
imposing  liability  for  damages  caused  by  ineaffl- 
clency  or  want  of  repair  of  culverts  and  sluices. 
Ford  V.  Bralntree,  64  Vt.  144,  23  Atl.  633. 

Notice  to  town  offlcen  that  a  culvert  under 
a  highway  will  be  InsnlHclent  to  carry  the  wa- 
ter In  time  of  Sood  is  not  sufficient  notice  of 
the  defect  In  the  highway  wnlch  results  from 
a  flood,  so  as  to  permit  one  whose  horse  la  In- 
jured by  the  defective  highway  to  hold  tbe 
town  responsible  therefor.  Pendletwi  v.  North- 
port,  SO  Me.  598,  16  Atl.  233. 

The  question  of  tbe  duty  of  a  municipality  to 
provide  drainage  for  streets  raises  the  question 
of  Its  liability  (or  tbe  unsafe  condition  of  Its 
sidewalks  owing  to  lack  of  proper  drainage.  In 
general.  It  may  be  said  that  there  Is  a  liability 
if  the  water  Is  permitted  to  freeze  on  the  walk 
In  such  a  way  as  to  make  It  unsafe.  See  notr 
to  Brown  v.  White  iPn.)  58  L.  U.  A.  321. 

But  a  municipality  Is  not  liable  for  Injuries 
caused  by  the  fail  of  a  pedestrian  on  tbe  side- 
walk, which  was  caused  by  the  freezing  of  water 
flowing  upou  the  walk  by  reason  of  the  defective 
drainage  of  adjoining  property,  where  it  had 
not  eiistcd  for  any  length  of  time,  and  was  so 
thin  and  smooth  as  not  to  cause  an  obstruction 
to  travel.    Landolt  r,  Norwich,  37  Conn.  615. 

^o,  where  the  bottom  of  a  gutter  which  ex- 
tends across  a  sidewalk  Is  not  a  true  grade,  and 
the  water  stands  thereon  in  pools  and  freezes, 
and  a  person  la  Injured  by  slipping  on  the  Ice 
In  tbe  gutter,  he  cannot  recover,  lo  the  absence 
of  notice  to  tbe  city  of  tbe  obstruction  of  (be 
stieet  by  Ice  us  required  by  R.  I.  Gen.  Laws,  454. 
unless  the  plalnTllT  allows  that  the  gutter  aa  It 
exlsied  at  the  time  of  the  accident  constituted 
sur-b  a  defect  In  tbe  sidewalk  as  would  have 
rendered  the  city  liable,  in  case  the  accident  bad 
happened  hy  reason  of  It,  In  tbe  absence  of  Ice. 
Allen  v.  Cook,  21  K,  I.  525,  45  Atl.  148. 

And  where  a  gutter  extends  across  a  side- 
walk, and  a  person  la  Injured  by  slipping  on  ice 
In  the  bottom  of  tbe  gutter,  and  he  aeeka  to  re- 
cover against  the  city,  although  no  notice  is 
given  to  the  city  of  the  existence  of  the  ice  as 
required  by  It.  i.  Gen.  Lawa  chap.  72,  |  13,  on 
tbe  ground  that  the  city  Is  negl^nt  In  not 
maintaining  the  bottom  of  tbe  gutter  tt  a  true 
grade  so  that  water  can  pass  off, — be  muat 
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jeeta  the  town  to  suit  or  indictment  if  the 
consequence  is  injurious  either  to  any  indi- 
vidual or  to  the  community  generally.  But 
no  such  principle  has  ever  been  understood 
to  prevail,  except  where  the  liability  was 
created  by  statute.  .  .  .  The  general 
supervision  of  the  business  affairs  and  con- 
cerns of  towns  is  given  to  the  selectmen, 
and  in  the  performance  of  sueh  duties  they 
are  agents  of  the  town,  and  they  may  bind 
the  town  their  acts,  and  the  town  be  lia- 
ble for  their  acts,  in  much  the  same  manner 
and  upon  the  same  principles  that  obtain 
between  ordinary  principles  and  agents. 
But  when  the  legislature  by  general  lawn 
devolve  certain  duties  relative  to  the  general 
police  upon  selectmen,  thev  do  not  become 
corporate  duties  and  obligations  of  the 
town,  any  more  than  such  duties  required  to 
be  peiformed  by  constables,  grand  jurors,  or 


justices  of  the  peace.  If  there  is  any  lia- 
bility to  individuals  or  to  the  public  grow- 
ing out  of  their  failure  to  perform  such  du- 
ties, it  is  upon  the  officers,  and  not  upon  the 
town."  Cities  are  liable  for  the  malfeasance 
of  their  officials  in  matters  peculiarly  per- 
taining to  their  benefit  and  advantage,  out 
not  for  their  failure  to  enforce  or  for  nonen-  • 
forcement  of  the  criminal  and  penal  laws  of 
the  sovereignty.  Upon  this  principle  the 
town  of  Marion  was  made  liable  to  McGraw. 
Tlie  town  imprisoned  him  for  the  failure  to 
pay  a  license  fee,  unconstitutionally  im- 
posed, for  the  peddling  of  spectacles  in  the 
town.  The  court,  in  substance,  said  that  the 
license  fee  was  for  the  sole  benefit  of  the 
town,  and  McGraw  had  not  committed  any 
offense  against  the  criminal  or  penal  laws 
of  the  state,  and  therefore  the  officials  of  the 
town  were  not  in  that  matter .  acting  as 


show  tbat  the  Ice  is  caased  bj  the  defective 
rendition  of  the  gutter.  Ibid. 

See,  further,  on  the  question  of  street  drain- 
age, infra,  VI.  d  and  e,  and  note  on  the  Rights 
and  duties  of  municipal  corporations  with  re- 
spect to  surface  icaler,  post,  — . 

The  rule  tbat  a  municipal  corporation  Is  not 
liable  for  as  omiaalon  to  supply  drainage  Is  not 
applicable  wtiere  the  necessity  for  the  dralnago 
Is  caused  by  Its  own  act.  Byrnes  v.  Coboes,  67 
N.  Y.  204,  Affirming  S  Hun,  002. 

A  pond  of  stagnant  water  may  Mtdanger  the 
health  of  the  neighborhood,  and  the  public  may 
cause  It  to  be  drained  at  once,  and  for  that 
purpo.4C  Diay  dig  the  necessary  drains,  and  the 
land  may  be  interfered  with  for  that  purpose, 
under  the  police  power,  without  compensation. 
Re  Cheesebrough,  78  N.  Y.  232  {dictum). 

A  municipality,  in  abating  a  nuisance  cre- 
ated by  the  basement  of  a  bam  fllling  with  wa- 
ter and  refuse,  should  do  so  1^  constructing  a 
drain  rather  than  fllling  It  with  earth.  If  drain- 
age would  render  it  sanitary ;  otherwise.  It  'viis 
proper  to  flti  It.  Waggoner  v.  South  Gorin,  S8 
Mo.  App.  25. 

The  fact  that  a  private  sewer  exists  upon  the 
premises  does  not  abate  the  power  of  a  city  to 
build  a  sewer  for  sanitary  or  other  purposes. 
St.  Joseph  use  of  Gibson  v.  Owen,  110  Mo.  445, 
le  S.  W.  713. 

II.  Xoeatlon. 

a.  In  streets. 

The  accommodation  of  drains  and  sewers  Is 
one  of  the  purposes  of  a  dty  street,  so  that  the 
city  may  locate  sewers  there  without  placlug 
an  addliloniil  servitude  on  the  fee  or  on  the 
rlghtH  of  the  abuCtlug  owner. 

The  putting  of  a  sewer  in  a  public  street  is 
simply  the  use  of  the  street  In  a  maimer  which 
is  neressartly  Incident  to  the  use  for  which 
streets  are  opened  and  laid  out  In  cities.  Re 
Tonkers,  117  N.  Y.  504,  23  N.  E.  CCl ;  Malone  v. 
Toledo,  28  Ohio  St.  643 ;  Allen  v.  Boston,  1S9 
Moss.  324,  34  N.  E.  510 ;  Cone  v.  Hartford,  28 
Conn.  363. 

The  appropriation  of  land  to  the  uses  of  a 
public  street  In  conformity  to  statutes  confers 
the  right  to  lay  a  sewer  through  It  for  conduct- 
ing fiwny  the  surplus  water  collected  from  por- 
tions ot  (he  city,  without  making  additional 
compensation  to  the  former  owner.  Kelsey  v. 
King,  32  Barb.  410,  Affirmed  33  How.  Pr.  30. 

A  Street  Is  a  pabllc  tborougbfare  or  highway 
established  for  the  accommodation  of  the  public 
generally  in  passing  from  place  to  place  and  for 
((I  L.  R.  A. 


such  other  Incidental  usea  as  are  ordinarily 
made  of  public  streets;  aach  as  laying  dnUni^ 
sewers,  gas  and  water  pipes,  and  the  like.  Theo- 

bold  V.  Louisville,  N.  O.  &  T.  R.  Co.  66  Miss. 
279,  4  L.  R.  A.  735,  6  So.  230. 

A  town  may  make  commra  drains  and  sewers 
nnder  a  highway  whether  It  owns  the  fee  or 
not.    Itoston  v.  Richardson,  18  Allen.  140. 

A  nmnlclpal  corporation  may  construct  a 
sewer  In  a  street  given  to  the  public  by  dedica- 
tion without  payment  of  compensation  therefor, 
the  same  as  In  a  street  acquired  by  condemna- 
tion proceedings.  Stoudtnger  r.  NewaA,  28  N. 
J.  Eq.  187. 

The  same  principle  was  affirmed  In  Warren  v. 
Grand  Haven,  SO  Mich.  24  where  the  court  beld 
that  the  dedication  of  land  for  street  purposes 
is  a  waiver  of  any  claim  of  compensation  the 
owner  might  otherwise  have  had,  where  a  sew- 
er Is  laid  al(nig  the  premism. 

But  the  New  Tork  court  of  appeals  held  that 
a  dedication  of  a  piece  of  land  In  a  village  or 
city  to  the  use  of  the  public  for  a  street  or 
highway  does  not  authorize  the  use  of  the  land 
for  the  construction  of  a  sewer.  Kelsey  T. 
King,  33  How.  Pr.  89. 

Although  the  owner  In  fee  of  land  dedicated 
to  public  use  os  a  highway  Is  entitled  to  only 
nominal  damages  for  the  additional  burden  upon 
the  foe  b.v  reason  of  plating  a  sewer  In  the 
street.  Re  Wells  Avenue,  22  N.  Y.  S.  R.  648, 
4  N.  Y.  Supp.  301. 

Equity  will  not  restrain  the  construction  of 
a  sewer  in  a  street  dedicated  but  not  accepted 
SB  a  highway,  when  the  complainant  will  have 
undisturbed  use  of  the  19  feet  width  of  bis  half 
of  the  street,  and  can  saffer  but  little  Incon- 
venience by  the  disturbance  tberel?  of  his  ease- 
ment In  the  other  half.  O'Ronrke  v.  Orange,  51 
N.  J.  Eq.  061.  20  Atl.  So8. 

But  equity  will  restrain  on  terms  of  payment, 
tbe  owner  of  the  fee  from  depriving  the  public 
of  the  use  of  a  street  in  which  a  sewer  has  been 
constructed  after   cmdemnatton  proceedings, 
the  award  of  which  was  not  paid,  for  which 
neglect  sold  owner  has  brougbt  pjectment  and 
recovered  Judgment.    Jersey   City  v.  Fltzpat- 
rick,  30  N.  J.  Eq.  97. 
I     A  municipal  corporation  can  use  Its  streets 
I  without  compensation  to  tbe  owners  of  the  fee 
I  for  the  drainage  of  any  stagnant  or  running 
I  water  whenever  the  public  benlth,  comfort,  or 
I  convenience  will  be  promoted  thereby,  under  a 
I  power  to  cooBtruct  drains  and  Bi-wera  whenever 
I  tbe  public  good  requires,  and  to  provide  gen- 
I  erally  for  the  protection  and  malntennnce  of 
I  the  health  of  the  city,    Sioudlnger  v.  Newark, 
I  28  N.  J,  Eq.  446. 

However,  the  occupation  of^  considerable 
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agents  of  and  in  aid  of  the  state  in  the  en-  ' 
forcement  of  her  laws,  but  were  acting  aa  . 
the  agents  for  the  town,  and  solely  for  its 
pecuniai-y  benefit.    Mcdraw  v.  .I/anon,  98 
Ky.  673,  47  L.  R.  A.  593,  34  S.  W.  18. 

Counsel  cite,  as  sustaining  tlie  judgment 
of  the  lower  court,  Dili.  Mun.  Corp.  §  933; 
20  Am.  &  Kng.  Enc.  Law.  2d  ed.  pp.  1209- 
1231;  Hammar  v.  Covington,  3  Met.  {Ky.) 
494:  Com.  v.  Uopkinsvillc,  7  B.  Mon.  33; 
Bragg  v.  Bangor,  51  Me.  532 ;  State  v. 
Itarkidale,  5  Humph.  154;  Chattanooga  v. 
State,  5  Sneed,  678;  and  Seifricd  v.  Hays, 
81  Ky.  377,  50  Am.  Rep.  107. 

Dillon  on  Municipal  Corporations,  §  933, 
is  as  follows;  "Neglect  of  duty  in  respect 
of  repair  of  streets,  etc.  In  Tennessee  a 
municipal  corporation  is  considered  liable, 
ujion  the  general  principles  of  the  common 
law,  to  indictment  for  neglecting  its  duty  to 


'  keep  its  streets  in  reasonable  repair,  and  it 
I  is  no  defense  that  the  street  is  little  used, 
and  is  in  a  remote  part  of  the  town.  And 
the  mayor  and  aldermen  may  also  be  person- 
ally indicted  for  like  n^lect  of  duly.  So  in 
the  same,  state  it  is  held,  upon  the  general 
principles  of  the  law,  t)iat  if  a  municipal 
corporation  has  power  by  its  charter  tu 
pass  such  ordinances  as  may  be  necessary  'to 
preseiTe  the  health  of  the  town  and  to  pre- 
vent and  to  remove  nuisances,'  it  is  its  posi- 
tive duty  to  exercise  this  power,  and  that 
for  a  neglect  of  this  public  duty  it  or  its  of- 
ficers are  liable  to  an  indictment.  An  in- 
dictment against  the  mayor  and  aldermen 
was  accordingly  sustained  for  permitting  a 
slaughterhouse  to  be  kept  upon  the  private 
property  of  a  citizen  or  the  town,  to  the  an- 
noyance of  the  inhabitants  and  the  endun- 
gcring  of  the  public  health;  the  court  re- 


portion  of  a  street  by  a  manldpal  corporation 

for  the  coDstnictlOQ  of  a  ditcli  not  for  the  Im- 
provement of  the  street,  but  for  the  sole  pur- 
pose of  draining  adjacent  land,  the  natural 
flow  of  water  from  which  Is  not  in  tbat  direc- 
tion, is  a  new  use  ol  the  street,  for  wbldi  com- 
pensation must  be  made  In  case  property  is 
damaged  thereby.  Chicago  &  N.  W.  R.  Co.  t. 
JefTerson.  14  III.  App.  615. 

The  power  of  n  municipal  corporation  to  pro- 
vide Bewera  and  drains  In  the  public  streets  is 
to  be  exercised  In  the  discretion  of  the  corporate 
authorities.    Daniels  v.  Denver,  2  Colo.  669. 

A  municipal  corporatloa  will  not  be  enjoined 
from  constructing  a  drain  along  a  public  street 
on  th«  ground  that  lots  abutting  thereon  will 
suffer  damages  by  overflow,  where  It  Is  not  at- 
tempting to  collect  the  water  In  one  channel 
and  cast  It  upon  such  lots  In  a  body,  but  the 
dama^^cs.  If  any,  will  be  merely  consequential 
damages  resulting  from  a  careful  and  skilful 
performance  of  the  work.  Sullivan  v.  Phillips. 
110  lad.  320,  11  X.  K.  300. 

It  is  the  settled  policy  of  the  state  of  Mich- 
igan to  permit  the  use  of  highways  for  drainage 
purposes :  aad  It  la  wILhln  the  power  of  the  leg- 
islatui'e  to  permit  this,  and  to  authorize  the 
laying  of  drains  in  highways  by  other  officera 
than  those  having  the  highways  In  charge. 
Klley  V.  Bond.  114  Mich.  447,  72  N.  W.  253.  I 

I'owpr  to  construct  a  sewer  under  a  street  is  1 
conferred  by  a  statute  to  regulate,  grade,  and 
otherwise  Improve  it.    Be  I.eake  ft  Watts  Or- 
phan Home,  U2  X.  T.  110.  I 

A  statute  authorizing  a  municipality  to  make' 
and  rt'iifilr  the  public  streets  and  highways  with- 
in Its  limits  Includes  the  right  to  construct  aew- 
pi-a  b(>nojith  the  surface  of  anch  streets.  Cone 
V.  Hartford.  28  Coon.  363. 

A  city  Incorporated  uuder  a  spectsi  charter, 
tnit  which  adopted  an  article  of  the  general  law 
In  relation  to  cities,  villages,  and  towns,  has  the 
power,  under  such  article,  to  ronstruet  a  sewer 
In  a  street,  and  to  levy  a  special  assessment  for 
the  cost  thereof  upon  the  property  benefited,  . 
withniit  rejinrd  to  Us  powers  in  that  respect  as  , 
conferred  by  Its  special  chnrter.  Murphy  v. 
I'rorin.  IIU  111.  500.  0  N.  K.  8^.1. 

Whei-e  It  Is  clearly  shown  that  a  sewer,  when 
cotisTnicted,  will  not  Interfere  with  the  use  of  { 
a  hljjliwny  along  which  It  la  to  be  built,  and 
that,  during  Its  construction,  such  use  wlli  not  | 
be  seriously  interrupted,  it  is  not  necessary  to 
show  that  the  new  use  Is  superior  to  the  one  to 
wlilih  the  property  Is  already  appropriated,  as  I 
rf  imlipd  by  the  California  statutes  as  a  rondl- 1 
lion  jirpcpdent  to  the  right  to  toke  property  for  [ 
a  public  use,  where  already  appropriated  to 
fll  L.  R.  A. 


some  other  public  use.   I^asedena  t.  Stlmson. 

01  Cal.  238,  27  I'ac.  604. 

Tjuder  a  statute  providing  tha,t  the  mayor 
and  aldermen  nuy  lay  off,  make,  and  maintain 
all  such  main  drains  or  common  sewers  as  they 
shall  adjudge  to  be  necessary  through  the  land 
of  any  persons  or  corporations,  they  may  con- 
struct a  sewer  In  a  public  strteL  Carr  r.  Doo- 
ley,  122  Mass.  235. 

A  private  alleyway  laid  out  Cor  the  common 
use  of  certain  city  lots  must  be  supposed  to  be 
laid  out  and  granted  for  the  ordinary  uses  of  a 
city  alley,  such  os  a  place  for  sewer,  water,  and 
gas  pipes.  Foran  Mclntyre,  2G  Plttsb.  L.  J. 
N.  S.  468. 

Drains  cannot  be  constructed  along  a  public 
street  so  as  to  binder  the  public  use  of  It  as  a 
street  or  constitute  a  nuisance  to  abutting  own- 
era  Richardson  v.  Boston,  10  flow.  203.  15  L. 
od.  631). 

I':<iuity  will  not  forbid  a  municipal  corpora- 
tion to  continue  by  the  construction  of  a  sewer 
the  Improvement  of  a  highway  which  It  has  ap- 
propriated at  great  expense,  on  private  land 
without  hindrance  by  the  owner,  who  is  shown 
to  be  guilty  of  laches.  Traphagen  v.  Jersey 
City.  2y  X.  J.  Eq.  206. 

An  abutting  property  owner  may  recover  dam- 
iiges  consequentlnl  on  the  consiructlon  of  a 
sewer  in  a  platted  but  unopened  street,  iff 
Spring  Sti-eet  Sewer,  5  Pa.  Dist.  R.  373. 

Dut  after  a  bighway  has  been  laid  out  and 
accepted,  a  sewer  can  be  constructed  In  it  with- 
out further  notlfe  or  proceedings,  although  the 
hifihway  Itself  has  not  been  constructed.  Law- 
rence V.  Xahant,  130  Mass.  479. 

A  street  in  one  municipality  cannot  be  used 
for  a  sower  for  the  benefit  of  the  Inhabllnnts  of 
another  municipality  which  in  no  way  benellts 
the  abutting  owners,  without  making  the  com- 
pensation to  them.  Van  Brunt  v.  Plaibush,  128 
X.  Y.  .>0,  27  N.  K.  793,  Iteverslng  59  Hun,  192. 
13  X.  Y.  Supp.  545. 

The  construction  by  the  state  of  a  metropoli- 
tan system  of  sewers  tmder  a  highway  in  a  town 
dues  not  create  an  additional  servitude  for 
which  damages  can  be  claimed  by  the  owner  of 
the  fee.    Lincoln  v.  Cora.  104  Masa  1,  41  N.  E. 

Ilut  a  lefilslature  may  delegate  power  to  mu- 
nlclpnl  coi'puratlons  to  make  use  of  highways  for 
the  piirpor^e  of  drainage,  although  the  same  are 
uutfilde  the  coriiornte  limits.  Cummins  v.  Sey- 
mour. 71)  Ind.  401.  41  Am.  Rep.  618. 

A  municii'al  corjioration  has  the  power  to 
conatnict  drains  In  public  highways  outside  the 
corporate  limits,  under  n  provision  in  the  city 
Incorporation  act  providing  that  corporate  au- 
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marking  that  'an  indictment  against  the  | 
corporation  is  the  firoper  mode  of  redress  by 
the  public  for  a  grievance  of  this  nature.' 
.  .  .  In  Vermont  a  town  is  liable  to  an 
indictment  fis  at  common  law  for  not  erect- 
ing a  bridge  pursuant  to  an  order  from  a 
competent  tribunal.  In  Maine  towns 
dialled  with  the  maintenance  of  public 
highways  are  by  statute  indictable  for  fail- 
ing to  discharge  their  duty  in  this  respect, 
and  the  general  principle  is  asserted  in  such 
cases  that,  where  the  town  is  civilly  liable 
in  damages,  it  may  be  indicted."  It  will 
be  noticed  that  the  part  of  this  section 
which  refers  to  making  corporations  crimi- 
ually  liable  for  the  failure  to  abate  or  per- 
mitting; nuisances  on  private  property  re- 
fers solely  to  authorities  in  the  state  of 
Tennessee  in  support  thereof.  The  author- 
ities referred  to  are  State  v.  Shelbyville,  4 

tboritles,  "for  the  purpose  of  draiaage  of  euch 
vltj,  may  go  beyon<]  the  city  limits,  and  con- 
demn lands  and  materials,  aad  exercise  full 
Jurlsdictloa,  and  all  the  necetaarr  power  there- 
for." Cummins  Seymour,  TO  Ind.  401,  41 
Am.  Rep.  618. 

An  ordinance  of  a  municipal  corporation  pro- 
viding for  tbe  construction  of  a  sewer  with  an 
outlet  over  a  highway  outside  the  corporate 
limits  la  not  Invalid  because  such  city  had  not, 
prior  to  the  passage  of  tbe  ordinance.  ac<iuired 
the  right  to  occupy  and  use  '  such  highway, 
where  tbe  statute  authorlKing  the  making  of 
such  improvements  by  muntclpal  corporations 
does  not  BO  require.  Cochran  t.  Park  Ridge, 
188  III.  295.  27  N.  E.  939. 

Assessments  upon  property  abutting  on  the 
street  usod  as  a  public  highway,  but  owned  by 
a  private  corporation  at  the  time  of  tbe  con- 
struction of  a  sewer  therein,  bnt  subsequently 
acquired  by  tbe  city  in  condemnation  proceed- 
ings before  tbe  assessing  ordinance,  are  not  in- 
valid, where  no  objection  wns  made  by  such 
corporation  to  tbe  construction  tbereof.  Cin- 
cinnati V.  Ilonningfort,  1  Ohio  S.  &  C.  P.  Dec. 
563. 

An  Injunction  will  not  be  granted  to  restrain 
the  coDstmctlDn  of  a  sewer  under  a  sidewalk  In 
front  of  an  owner's  property  on  the  street,  aa 
such  owner  has  no  rights  In  the  street  which  ^ 
are  not  subject  to  the  city's  prior  right  to  the 
use  tbereof  for  such  Improvements  as  may  be 
uecessary  for  tbe  public  good.  His  remedy  Is 
by  a  suit  for  damages.  Re  Pavement,  5  Ohio 
S.  &  C.  V.  Dec.  573. 

A  statute  providing  that  whenever  a  munici- 
pality shall  lay  out  a  sewer  in  whole  or  in  part 
.through  or  across  the  land  of  Individuals,  it 
ehaii  cause  to  be  apprslsed  and  paid  to  the  own- 
ers of  such  land  the  damages  thereto,  and  pro- 
viding for  the  form  of  the  proceedings  to  be 
had  for  such  purpose,  does  not  refer  or  apply 
to  sewers  constructed  in  pnblic  highways.  Cone 
V.  Hartford,  28  Conn.  363. 

Under  a  clause  In  Its  charter  authorizing  a 
city  to  construct  sewers  along  Its  streets,  etc., 
and  to  assess  the  cost  of  such  construction  upon 
the  lands  of  the  abutting  owners,  an  assessment 
for  a  sewer  In  a  street  belonging  to  a  turnpike 
company  Is  valid  and  enforceable  where  surta 
turnpike  Is  wltbln  the  corporate  limits,  and, 
therefore,  is  under  tbe  control  of  the  city,  and 
la  within  the  taxing  district  designated  by  tbe 
ordinance  for  such  sewer,  and  the  turnpike  com- 
pany is  not  complaining,  but  consented  to  such 
constiniction.  Lewis  v.  Schmidt,  10  Ky.  L.  Rep. 
1315,  43  S.  W.  433. 

Where,  at  the  time  of  the  construction  of  a 
61  L.  R.  A. 


I  Sneed,  176;  Hill  v.  State,  4  Sneed,  443,  and 
McCrotcell  v.  Bristol,  5  Lea,  685.  The  case 
of  atate  V,  Shelbi/ville  was  where  an  indict- 
ment was  against  the  mayor  and  aldermen 
of  the  town  for  permittitig  a  public  nui- 
sance., to  wit,  a  slaughterhouse,  to  be  kept 
by  a  private -citizen  in  the  town,  allied  to 
be  a  nuisance,  and  for  their  failure  to  abate 
or  suppress  it.  The  court  said  that  they 
were  liable,  and  the  court  stated  in  that 
opinion  that  the  corporation  was  also  liable 
to  indictment.  This  was  mere  dictum,  and 
the  court  did  not  cite  any  authority  to  sup- 
port tlie  statement.  In  the  case  of  Hill  v. 
Utate  the  mayor  and  aldermen  of  an  incor- 
porated town  were  indicted  and  punished  in- 
di\'idually  tor  their  failure  to  Keep  in  re- 
pair the  public  streets  of  the  town.  The 
court  sus^ined  the  judgment  of  the  court 
below.    It  will  be  seen  that  this  case  is  not 


sewer  in  a  street,  it  has  been  opened  and  graded 
by  tbe  adjoining  owners,  and  used  by  all  who 
wish  to  do  so.  and  the  municipality  has  con- 
structed a  dock  at  the  foot  of  It,  the  assess- 
ment will  not  be  set  aside,  although  it  has  uot 
been  opened  by  legal  proceedings, — especially 
where  It  is  legally  opened  before  proceedings 
are  taken  to  set  aside  the  agsessiaent,  and  the 
abutting  owner  makes  no  objection  to  the  work 
during  Its  progresa    Be  HcGown,  18  Hun,  484. 

In  an  action  to  enforce  the  payment  of  an 
assessment  on  lands  Cor  the  construction  of  a 
sewer  by  a  municipal  corporation,  tbe  question 
as  to  whether,  at  the  time  of  the  passage  of  tbe 
ordinance  and  the  letting  of  the  contract  for 
Its  construction,  the  municipal  corporation  had 
such  ownership  or  control  of  the  street  as  prop- 
erly authorized  It  to  construct  the  sewer  tbere- 
in,  Is  incompetent,  where  the  statute  authoriz- 
ing municipal  eorporatlons  to  ccmstruct  sewers, 
etc..  provides  that,  on  tbe  trial  of  cases  like 
this,  "no  question  of  fact  shall  be  tried  which 
may  arise  prior  to  tbe  making  of  the  contract 
for  the  said  improvement  under  the  order  of 
the  council."    McGIll  v.  Bruner,  65  Ind.  421. 

Eminent  domain  proceedings  are  not  tbe 
proper  proceedings  in  which  to  assess  the  dam- 
ages of  an  abutting  owner  on  a  highway  by  tbe 
laying  of  a  sewer  in  the  street.  He  Youkers, 
117  N.  Y.  5G4,  23  N.  E.  661. 

In  a  suit  against  a  city  by  a  street  railway 
company  for  an  Injunction  to  restrain  tbe  city 
from  laying  sewer  pipes  along  the  center  of  its 
streets,  where  it  is  not  alleged  or  shown  that 
the  city  council  acted  arbitrarily  or  capricious- 
ly in  directing  the  sewer  pipes  to  be  laid  in  the 
centers  of  the  streets,  tbe  courts  will  not  un- 
dertake to  revise  or  control  the  honestly  exer- 
cised discretion  of  the  council,  although  tbe 
proof  may  tend  strongly  to  show  that  there 
was  no  necessity  for  putting  the  sewer  pipes 
in  the  center  of  tbe  streets.  San  Antonio  v. 
San  Antonio  Street  R.  Co.  15  Tex.  Civ.  App.  1, 
39  8.  W.  136. 

Where  abutting  owners  own  the  fee  of  tbe 
land  under  a  turnpike  road,  the  additional  ease- 
ment of  a  sewer  thereunder,  not  for  the  benefit 
of  tbe  road,  but  for  the  purposes  of  city  Infirm- 
ary buildings,  cannot  be  imposed  by  the  con- 
sent of  the  turnpike  company  without  the  con- 
soDt  of  the  owners  of  the  tee ;  and  tbe  laying  of 
the  sewer  will  be  enjoined  until  the  city  ob- 
tains their  consent,  or  appropriates  the  right  to 
lay  down  e  sewer  by  condemnation  proceedings. 
Ciiley  V.  Cincinnati,  7  Ohio  Dec.  Reprint,  527. 

b.  On  private  propeytu- 
There  Is  no  right  to  locate  sewers  on  private 
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in  point,  because  it  has  reference  to  the  pub- 
lie  streets  of  the  town.  The  case  of  Mo- 
Crouiell  V.  Briatol  waa  where  McGrowell 
sued  the  mayor  and  aldermen  of  the  town  of 
Bristol,  alleging  that  they  had  aided  in  et- 
tabllBhing  a  nuisance,  to  wit,  a  saloon,  on 
property  adjoining  bis  dwelling,  and  suf- 
fered and  permitted  drunken  and  boiBterofls 
persons  to  assemble,  congregate,  and  remain 
there,  to  his  annoyance  and  damage.  The 
court  in  that  case  said  that  he  could  not  re- 
cover. 

20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1209, 
is  as  follows:  "A  municipal  corporation  is 
liable  for  the  creation  or  maintenance  of  a 
.nuisance  wherel^  an  individual  snatains 
special  injury.  And  a  city  is  also  liable  if 
it  licenses  the  creation  or  maintenance  of  a 
nuisance  by  third  persons.  But  though 
cities  have,  as  a  rule,  the  power  to  abate 


nuisances,  and  it  is  their  duty  to  abate 
them,  yet  there  is  no  liability  in  damages 
for  a  failure  to  exercise  the  power  of  abate- 
ment. But  a  municipal  corporation  has 
been  held  liable  to  indictment  for  a  derelic- 
tion of  doty  in  such  respect.  If  a  city,  hav- 
ing power  to  prevent  and  remove  nuisances, 
invades  and  trespasses  upon  Uie  rights  of 
an  individual  in  undertaking  to  exercise 
such  power,  it  is  liable  in  damages  there- 
for." The  author,  in  the  use  of  this  lan- 
guage. "But  a  municipal  corporation  has 
been  held  liable  to  indictment  for  a  derelic- 
tion of  duty  in  such  respect,"  refers  only  to 
the  case  of  State  v.  8helbj/ville,  4  Sneed, 
17tf,  to  uphold  it.  Again,  in  same  book, 
page  1231,  this  language  is  found: 
"Where  duties  of  a  public  nature  are  im- 
posed upon  municipal  coiporations,  such 
corporations  are  liable  to  indictment  if  they 


property  unless  the  rlgbt  la  obtained  hy  con- 
tract or  under  the  right  of  eminent  domain. 
He  Bhinelander,  88  N.  Y.  105. 

But  a  manldpal  corporation  may  b«  given 
power  to  lay  out  sewera  throngb  private  prop- 
erty.   Hlldreth  v.  Lowell,  31  Gray,  845. 

A  mnnlclpal  corporation  having  exclaalve  ju- 
risdiction over  all  highways  within  Its  limits, 
and  general  power  to  construct  sewers  and 
drains,  has,  as  an  Implied  power,  the  rl^t  to 
acquire  by  lawful  means  private  property  nec- 
essary to  be  crossed  In  order  to  complete  a 
sewer. — especially  to  obtain  an  outlet  therefor, 
— and  to  pay  for  the  same  at  the  public  ez- 
pense^  where  there  Is  no  legislative  grant  of  the 
power  to  acquire  such  property  by  special  as- 
sessment. Leeds  v.  Richmond,  102  Ind.  372,  1 
N.  B.  711. 

A  municipal  corporation  has  no  power,  in 
the  absence  of  express  atatutor?  authority,  to 
coodenm  and  appropriate  private  property  for 
the  construction  of  a  sewer ;  and  that  power 
wfit  not  be  Implied  In  the  grant  of  authority  to 
enforce  ordinances  to  conathict  sewers  and  pro- 
vide for  the  payment  of  the  cost  of  the  same. 
Allen  V.  Jones,  47  Ind.  438. 

The  statutory  power  conferred  on  a  munici- 
pal corporation  "to  provide  on  what  terms  real 
estate  In  anch  city  may  be  drained  by  means  of 
surface  or  under  drains  over  and  across  other 
real  estate  therein"  does  not  authorise  the  con- 
demnation and  appropriation  of  private  prop- 
erty for  the  construction  of  public  sewers.  Ibid. 

A  municipal  corporation  has  aotbority.  If  nec- 
essary for  the  public  health,  to  procure  the 
right  of  way  for  the  construction  of  a  ditch 
to  alter  the  course  of  a  stream  flowing  through 
its  limits,  and  may  relmbnrae  a  private  citizen 
who  furnishes  the  money  with  which  to  pay 
for  the  land.  But  the  mere  determination  to 
procure  the  right  of  way  does  not  authorize 
the  private  citizen  to  go  on  and  construct  the 
ditch  so  as  to  require  the  municipality  to  re- 
imburse hltn  for  the  expenditure.  Stewart  v. 
Council  BlufTs,  60  Iowa, 

Without  founding  It  on  a  law  for  the  ascer- 
tainment and  prepayment  of  damages  to  the 
owner  of  Invaded  property,  a  municipal  corpora- 
tion has  no  power  to  provide  that  it  shall  be 
lawful  for  the  street  committee,  or  Its  agent,  to 
enter  upon  any  lot,  etc.,  of  the  borough,  for 
the  purpose  of  cutting  or  opening  drains  and 
ditches  and  of  keeping  them  In  repair.  Stras- 
burg  V.  Bttcbman,  21  W.  N.  C.  462. 

A  municipal  corporation  does  not  wrongfully 
enter  upon  private  property  for  the  purpose  of 
constructing  a  ditch  when  done  by  virtue  of  u 
statute  making  it  liable  aubaequently  for  tbe 
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land  taken  or  damage  done.  Stonehonse  v.  Eln- 
nlsklllen.  32  U.  C.  Q.  B.  662. 

A  city.  In  Improving  Its  system  of  drainage* 
has  no  rlgbt  to  maintain  a  ditch  so  as  to  en- 
croach upon  the  land  of  a  canal  company,  In- 
greaa  to  and  egresa  from  which  is  thereby  ob- 
structed ;  but  the  dty  will  be  teqnired  to  cover 
the  ditch  and  the  street  crossings  leading  to  tbe 
landing,  Canmdelet  Canal  &  Nav.  Co.  v.  New 
Orleans,  38  La.  Ann.  308. 

A  city  which,  under  an  oral  arrangement, 
drains  sewage  Into  a  ditch  constmcted  along  a 
railroad  track  to  carry  off  surface  water,  will 
be  enjoined  from  making  the  ditch  an  outlet 
for  another  sewer,  in  the  absence  of  any  pablle 
exigency  or  necessity  requiring  It,  where  the 
increased  flow  of  sewage  would  conatltate  a 
nnlsance.  New  York  C.  &  H.  R.  R.  Co.  v.  Roch- 
ester. IT  M.  Y.  8.  B.  305,  1  N.  T.  Snpp.  456. 

A  lot  owner  who  drains  his  property  by  a 
private  drain  leading  imder  an  adjoining  street 
has  no  right  of  action  against  the  municipal 
corporation  for  opening  a  conuection  with  tbe 
drain  to  conduct  surface  water,  althonsh  thero 
may  be  a  right  of  action  in  case  the  municipal- 
ity obstructs  the  drain.  Emery  v.  Eiowell,  104 
Uass.  13. 

A  right  of  a  mimlclpal  corporation  to  take 
as  much  of  an  estate  as  shall  be  adjudged  necea- 
*ary  for  the  purpose  of  constructing  a  aewer 
gives  only  a  right  to  acquire  the  rlgbt  to  con- 
atruct  tbe  sewer  across  the  property,  and  to 
enter  and  keep  It  In  repair,  subject  to  which 
rights  tbe  use  of  the  land  remains  in  tbe  for- 
mer owner.    Clark  v.  Worcester,  125  Mass.  226. 

A  mnnielpal  corporation  which  has  author- 
ity to  take  land  in  different  counties  for  tbe 
constroctlon  of  a  sewer  system,  making  com- 
pensation to  landowners  for  land  taken,  may 
remove  the  land  excavated  In  the  construction 
of  the  work  In  one  county  to  another  for  nae 
there,  without  being  liable  to  tbe  owner  for 
conversion  of  it,  although  the  municipality  has 
not  acquired  the  fee  of  the  land.  It  acquires, 
the  right  to  dig  up  the  snrface  and  appropriate 
the  soil  so  far  as  la  reasonably  necessary  to 
carry  out  the  plan  and  construct  the  work  con- 
templated. Titus  V.  Boston,  149  Uaas.  164, 
21  N.  E.  310. 
I  If  n  common  drain  Is  laid  out  12  feet  wide 
'  In  a  certain  town,  but  constructed  only  8  feet 
wide,  the  town  has  power  to  enlarge  It  to  the 
width  of  12  feet  If  such  enlargement  is  reason- 
able and  neoeuBary  for  the  purpose  of  proper 
drainage,  although  It  runs  through  private  land. 
Uelrose  v.  Ullsnd,  168  Uass.  803,  SO  N.  E.  1031. 
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fail  to  discbarge  those  duties  according  to 
law;"  and  refers,  as  authorities  to  sustain 
it,  to  the  Tennessee  cases  above  referred  to. 
Also  the  cases  of  Richardson  v.  Boston,  24 
How.'  188,  16  L.  ed.  629;  Hammar  t.  Gov- 
ingtOH,  3  Met.  (Ky.)  4S4j  Bragg  v.  Bangor, 
61  Me.  532;  Com.  v.  STtfw  Bedford  Bridge,  2 
Gray,  33P;  and  State  T.  Oanterburif,  28  N. 
H.  196. 

We  have  already  discussed  the  Tennessee 
cases  referred  to. 

The  case  of  Riehardaon  v.  Boston  was 
where  the  plaintiff,  Richardson,  was  the 
owner  of  two  wharves  running  fnnn  hi^h  to 
low  water  mark.  The  aij  owned  a  strip  of 
ground  30  feet  wide  between  the  two 
wharves.  The  plaintiff  sued  the  city  for 
creating  and  maintaining  a  nuisance  upon 
its  property.  The  statement  of  the  case 
shows  that  it  has  no  application  to  the  case 

The  state  has  tbe  undoabted  right  to  author- 
ize the  IniprovlQff  of  n  drain  acroBs  the  right 
of  way  of  a  railroad  company  by  deepening  and 
widening  a  natural  channel.  Pittsburgh,  C.  C. 
St  St.  L.  R.  Co.  T.  Machler  (Ind.)  6S  N.  E.  210. 

In  locating  and  conBtmctlog  a  drain  across  a 
railway,  the  taking,  though  presnmably  for  a 
permanent  use,  is  not  of  the  fee,  but  of  an 
easement  not  Interfering  with  tbe  use  of  the 
railroad  for  all  consistent  pnxposes.  Farmers* 
Looa  &  T.  Co.  V.  HcAndrews,  48  C.  C.  A.  261, 
109  Fed.  10». 

A  city  Is  cbRTgeable  wltb  the  cost  of  altera- 
tions in  the  tracks  oC  a  railroad  conqMuy,  and 
nf  strengthening  the  aide  walla  of  a  sewer  to 
support  the  tracks  as  altered,  necessitated  by 
the  construction  of  the  sewer  In  a  new  street 
laid  out  across  the  company's  right  of  way  over 
the  premises  Uirough  which  the  street  was 
opened  without  condemnation  of  Its  easement 
and  expressly  subject  thereto.  Baltimore  v. 
Cowen,  88  Md.  447,  41  At).  900. 

One  across  whose  land  the  city  constructed  a 
canal  through  which  It  has  for  over  six  years 
drained  sewage  does  not  thereby  suffer  such  an 
Irreparable  Injury  as  will  prevent  the  courtfrom 
diasolvlng  the  temporary  Injunctlm  pending 
suit.  Jefferson  &  L.  P.  R.  Co.  v.  New  Orleana, 
30  La.  Ann.  970. 

A  sewer  coostnicted  by  a  city  across  the  lands 
of  a  private  owner  without  bis  consoit  or  per- 
mission belongs  to  tbe  owner,  and  upon  convey- 
ance of  the  premises  passes  to  his  grantee.  Har- 
rington v.  Fort  Huron,  86  Hlcb.  46,  18  L,  R.  A. 
664,  48  N.  W.  641. 

Authority  by  charter  to  construct  sewers,  Is 
limited  to  Its  exercise  in  such  a  manner  as  not 
to  create  a  nuisance  Injurious  to  private  rights 
of  property,  where  such  consequence  la  not  a 
necessary  result  of  the  exercise  of  tbe  power 
given.  One  exercising  such  power  Is  liable 
to  one  to  whom  the  conatmctlon  of  a  sewer 
Is  peculiarly  Injurious  by  reason  of  Its  proximity 
to  bl8  abode.  In  consequence  of  which  he  Hustaina 
damage  not  shared  by  the  community  at  large. 
Bdmondson  v.  Uoberly,  98  Mo.  628.  11  8.  W. 
090. 

Mutt  eomplv  with  eontraet. 

Where  a  city.  In  consideration  of  a  right  of 

way  across  lands  for  a  sewer,  contracts  wltb 
the  landowner, -so  to  construct  auch  sewer,  with 
n  suitable  valve,  as  to  prevent  water  from 
flowing  back  through  it,  In  times  of  high 
water,  Into  the  premises  of  such  landowner.  It 
Is  the  duty  of  the  corporation  to  select  such 
a  valve  or  water  trap  aa  will  be  reasonably  fit 
for  tbe  purposes  for  which  It  Is  to  be  used,  and 
so  to  lay  and  cement  the  pipes  as  to  make  them 
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involved  here.  The  case  of  Hammar  v.  Cov- 
ington was  where  the  court  said  that  indi- 
viduals whose  property  was  about  to  be  de- 
stroyed by  the  giving  way  of  a  street  of  a 
city  had  the  right  to  a  writ  of  mandamus 
against  the  council  to  compel  them  to  have 
the  street  repaired.  The  case  of  Bragg  v. 
Bangor  was  where  the  court  said:  "Towns- 
may  be  indicted  and  fined  for  allowing  their 
highways  to  become  unsafe  and  inconven- 
ient." The  case  of  Com.  v.  New  Bedford' 
Bridge  was  where  the  proprietors  of  a  pri- 
vate corporation,  called  the  "New  Bedford 
Bridjfe,"  were  indicted  f^r  creating  and 
maintaining  a.  nuisanoe  in  the  manner  of 
erection  and  maintenance  of  its  bridge.  The' 
case  of  State  v.  Canterbury  was  where  the- 
town  was  made  liable  to  indictment  for  not 
building  and  repairing  bridges  as  parts  of 
tbe  hi^way  in  which  they  are  situated. 

effective  to  protect  the  landowner's  premlses- 
from  all  overflow  to  which  they  had  not  pre- 
vlously  been  subjected;  and  such  landowner 
does  not  waive  or  lose  his  rights  because  he 
falls  to  protest  when  he  sees  tbe  work  Is  being 
defectively  done,  and  an  unsuitable  valve  Is- 
selected.  Nashville  v.  Sutherland,  94  Teun. 
356,  29  8.  W.  228. 

A  property  owner  who  has  consented  to  the- 
enlargement  of  a  ditch  extending  across  his 
land  so  as  to  provide  an  outlet  for  the  drain- 
age of  a  city,  wblch  agrees  to  maintain  It  so- 
that  the  adjacent  soil  will  not  be  overflowed  or 
saturated,  will  be  mjoined  from  fllllog  up  the 
ditch,  where  the  enlargement,  when  made,  was 
satisfactory  to  the  owner  of  tbe  land,  and  the- 
city  has  substantially  compiled  with  Its  obliga- 
tion, and  when  any  obstmctlon  of  the  ditch  will 
work  Irreparable  mlscbief,  and  the  contract  be- 
tween the  city  and  landowner  provides  for  an 
adjustment  of  disputes  by  arbitration.  Cold- 
water  V.  Tucker,  86  Hlch.  474,  24  Am.  Rep.  601. 

LtabUOv  for  eonttniction  on  private  property. 

A  municipal  corporation  Is  not  liable  In  dnm- 
ages  for  the  Improper  location  of  a  ditch  which- 
It  had  authority  to  construct.  Wicks  v.  De- 
Witt,  54  Iowa,  130.  6  N.  W.  176. 

A  municipality  Is  not  liable  for  the  acts  of 
its  ofBcera  and  agents  In  laying  a  sewer  pipe 
across  private  property  under  a  statute  author- 
ising It  to  perfect  a  sewerage  system  and  to  en- 
ter  any  premises  In  the  municipality  for  that 
purpose,  and.  If  necessary,  to  condemn  private 
property ;  neither  are  the  officers  and  agents 
liable  If  they  acted  In  a  prudent  manner  and 
without  malice.  Parks  v.  OremviUe,  44  S.  C. 
168.  21  8.  S.  540. 

As  a  town  Is  without  authority  to  ditch  on 
private  property,  except  as  the  right  may  be 
acquired  under  the  statute.  It  will  not  be  lia- 
ble if,  by  means  of  such  ditches,  surface  waters 
are  accumolated  and  east  npon  land  to  Its  own- 
er's damage,  when  the  ditches  were  dug  by  Its 
offlcen  on  private  property,  for  the  Improve- 
ment of  the  highway,  without  authority.  Kreger 
V.  Bismarck  Twp.  69  Minn.  3,  60  N.  W.  673. 

A  municipal  corporation  which  has  locatsd 
built,  and  maintained  a  sewer,  ss  laid  out  by  an 
order  of  the  board  of  aldermen,  throuKb  the 
land  of  a  person,  cannot  defeat  liability  for  the 
damages  by  the  fact  that  the  order  omitted  the 
boundaries  and  measurements  as  required  by  the 
ordinance.    Saunders  v.  Lowell,  181  Mass.  3ST. 

A  landowner  has  no  action  against  a  munici- 
pality for  Injury  resulting  from  the  voluntary 
act  of  one  holding  tbe  office  of  street  commis- 
sioner and  In  charge  of  the  sewers,  In  conduct- 
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The  case  of  Com.  v.  Hopkinsville,  7  B.  Mon.  I 
38.  was  where  the  trustees  of  the  town  were 
indicted  for  their  failure  to  keep  the  streets 
cli'iin.  The  case  of  Scifried  v.  Uaya,  81  Ky. 
377,  50  Am.  Rep,  167,  was  where  SeifrieJ 
WH8  running  a  slaughterhouse  on  his  own 
property,  and  the  appelleea  sought  an  in- 
junction restraining  him  from  continuing 
the  nuisance,  and  the  court  enjoined  and  re- 
strained him  from  keeping  dead  animals,  or 
any  parts  of  dead  animals,  on  his  premises 
in  such  manner  as  would  cause  the  ofTensive 
odor  and  stench  complained  of.  And  in  the 
opinion  the  court  remarked  that  an  indict-  : 
nient  ajruinst  the  appellant  would  have  been 
the  primer  remedy.  It  will  appear  from  the 
statement  of  all  the  cases  referred  to  that 
they  have  no  application  to  the  question  be- 
fore Ufl. 

We  have  found  two  cases  decided  by  the 
superior  court  of  this  state  which  are  ap- 
paiently  in  conllict  with  the  views  herein 
■expressed  by  this  court.  One  case  is  Paris 
V.  Com.  ( opinion  by  Judge  Richards )  4 
Ky.  L.  Rep.  609.  After  announcing  the  true 
doctrine,  he  uses  this  language :  "But 
whenever  the  ministerial  powers  or  duties  of 
municipal  corporations  are  involved,  they 


I  stand  before  the  criminal  law  upon  the  same 
footing  with  all  other  corporations.  To 
this  class  belongs  the  duty  to  abate  public 
nuisances."  He  then  refers  to  the  case  of 
Siate  v.  Shelbyville,  4  Sneed,  177,  supra,  as 
the  only  authority  to  sustain  such  a  propo- 
sition. The  other  case  is  Com.  v.  Padueah, 
opinion  by  Judge  Ward,  6  Ky.  L.  Rep.  292. 
We  have  examined  the  manuscript  opinion 
in  this  case,  and  find  that  he  refers  to,  as 
authority,  only  Morawetz,  Priv.  Corp.  S  9*) 
Dill.  Mun.  Corp.  §  933,  and  Ang.  4  A.  Priv. 
Corp,  §9  394-6.  We  have  in  this  opinion 
:  quoted  and  discussed  Dillon  on  Municipal 
Corporations,  9  Q33,  and  we  have  examined 
the  sections  referred  to  in  Morawetz  and 
Angell  &  Amea  on  Corporations,  and  find 
that  the^  have  reference  alone  to  private 
corporations,  and  have  no  application  to 
ihis  case. 

We  have  been  unable  to  find  any  authority 
in  any  state  sustaining  the  contention  of  the 
commonwealth,  except  the  case  of  State  v. 
Shelbyville,  4  Sneed,  176,  above  referred  to. 

Wherefore  the  caee  is  reversed,  and  the 
cause  remanded  for  further  proceedings  con- 
sistent herewith. 


Ing  sewage  from  a  broken  sewer  across  Inter- 
vening laod  to  be  discharged  on  Bucb  landown- 
er's premises,  aa  such  act  was  Dot  in  tbe  llDe 
of  dnty,  but  an  Individual  trespass.  Jersey  City 
v.  Klei-nan,  SO  N.  J.  L.  246.  13  Atl.  170. 

The  fact  tbat  a  municipal  corporation.  In 
constructing  a  sewer,  departed  from  tbe  route 
authorized  by  statute,  and  laid  a  portion  of 
the  aewer  through  private  land  with  the  eon- 
sent  of  the  owners,  will  not  absolve  It  from  In- 
Joriea  caused  b]r  the  casting  of  Its  contents  on 
private  property  through  negligence  In  Its  eoa- 
Btruciion.  Ktoddnrd  v.  Saratoga  Springs,  127 
X.  Y.  201.  27  N.  E.  1030,  AfflrmlBK  22  N.  Y.  S. 
R.  21.\  4  S.  Y.  Supp.  745. 

A  municipal  eorpcffatlon  must  constmct  and 
maintain  Its  sewers  where  It  can  exercise  or- 
dlnnry  care  and  skill;  and,  If  It  locates  them 
on  iiropeity  where  It  cannot  control  them,  the" 
fault  ie  Its  own,  and  It  cannot  escape  liability 
to  one  who  sulTers  Injury  from  Its  negligence  In 
that  respect.  Ft.  Uayne  v.  Coombs,  107  Ind. 
75,  57  Am.  Kep.  82,  7  N.  E.  743. 

Jntrrfercnce  with  property  in  street 

A  franchise  of  a  street  rnllway  corporation, 
granted  by  a  city,  Is  snbordlnnte  to  the  char- 
ter riRbt  of  the  city  to  control  Its  streets  and 
construct  Epwers  therein,  and  the  constitutional 
guaranty  agiilnst  taking  property  for  public 
use  la  not  applicable  Id  sucb  oaaes;  and  the  city 
will  not  be  enjoined  from  laying  the  sewer  pipes, 
and  cannot  be  held  liable  for  damages  neces- 
sarily occasioned  thereby  to  the  street  railway 
company.  San  Antonio  v.  San  Antonio  Street 
li.  Co.  15  Tex.  Civ.  App.  1.  39  S.  W.  136. 

A  municipal  corporation,  having  tbe  absolute 
control  over  Its  streets,  has  the  right  to  con- 
struct a  sewer  In  that  portion  of  a  street  cov- 
ered by  thp  tracks  of  a  strcet  railway, — especial- 
ly where  tbe  franchise  of  the  latter  contains  a 
reservation  of  the  right  of  the  city  to  "enter 
upon  said  streets,  or  any  part  thereof,"  for  the 
construction  of  sewers  and  other  street  Improve- 
ments. Spnkune  Street  R.  Co.  v.  Spokane,  5 
Wash.  634.  :(2  I'ac.  450. 

A  provision  In  a  charter  of  a  street  railway 
company  that  the  municipality  shall  do  no  act 
"to  hinder,  delay,  or  obstnict  the  operation"  of 
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tbe  route  will  give  way  to  authority  given  to  a 
municipality  by  a  subsequent  act  to  lay  a  aewer 
in  tbe  street  through  which  the  tracks  are  laid 
so  far  as  la  necessary  to  Interrupt  tbe  operation 
of  the  road  by  the  laying  of  the  sewer.  Dry 
Dock,  E.  B.  ic  B.  R.  Co.  v.  New  York,  55  Barb. 
208. 

The  location  by  a  municipality  of  a  aewer  In 
tbe  center  of  a  street  so  as  to  obstruct  and  sus- 
pend the  travel  upon  a  street  railway  is  an  an- 
i-easonablo  and  unlawful  exercise  of  Its  power, 
where  there  Is  ample  room  for  tbe  sewer  else- 
where In  the  street ;  but  the  city  Is  not  required 
to  Incur  any  considerable  or  additional  expense 
by  having  granted  the  railway  the  free  tight  to 
tbe  use  of  the  street.  Clapp  v.  Spokane,  5S 
Fed.  515, 

A  drainage  commission  Is  entitled  to  Joint  oc- 
cupancy of  the  streets  of  a  city  with  a  water- 
works company,  and,  in  order  to  secure  such 
Joint  occupancy,  has'the  right  to  remove  and 
replace  mains  and  pipes,  but  only  npon  n>«Hng 
just  and  adequate  compensation  to  the  water- 
works company,  itoorc  v.  New  Orleans 
Waterworks  Co.  114  Fed.  880. 

A  municipal  corporation  may  construct  a 
sewer  In  a  highway  occupied  by  a  turnpike  cor- 
porntlon  without  Its  consent,  under  a  police 
power  to  which  the  turnpike  company  is  neces- 
sarily subject,  as  a  sewer  In  a  populous  city  Is  a 
public  necessity  of  the  highest  kind,  due  regard 
being  had  to  the  demands  of  transportation  and 
the  traveling  public.  Providence  &  A.  Tnmp. 
Si  P.  Road  Co.  V.  Flanagan,  2  Lack.  L.  News. 
101. 

The  construction  by  a  municipal  eorpomtlon 
of  a  ditch  under  and  across  the  right  of  way 
of  a  railroad  company  across  a  highway,  for 
the  draining  of  water  that  does  not  naturally 
flow  In  that  direction,  constitutes  a  taking  or 
damaging  of  tbe  property  of  the  railroad,  with- 
in the  meaning  of  the  Constitution,  for  which 
compensation  must  be  made.  Chicago  A  N.  W. 
It.  Co.  V.  Jefferson,  14  111.  App.  615. 

Remedji- 

Equity  win  not  restrain  a  municipal  corpora- 
'  tlon  from  constructing  a  street  ditch  along  land 
'  which  It  daims  has  been  dedicated  to  tbe  pub- 
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lie,  as  the  law  furnishes  adequate  remedy  If  the 
land  U  private  property.  Doughty  v.  Somer- 
vlllp,  33  N.  J.  Eq.  J. 

Where  a  muDldpal  corporation  bos  taken 
property  In  teo  for  sewer  pnrposest  ita  former 
owner  ennnot  enjola  the  maDlcIpnllty  from 
contracting  to  pennit  the  sewage  from  other 
cities  to  be  turned  Into  the  sewer,  either  on  the 
ground  of  possibility  of  reporter  to  him  In  case 
of  abandonment  of  the  sewer,  or  because  of  an- 
ticipated Injury  to  his  remaining  property  be- 
cause of  the  Increase  In  flow  of  water  through 
the  sewer.  Tltue  t.  Boston,  161  Mass.  200,  36 
X.  E.  703. 

An  Injunction  will  He  to  restrain  a  city  from 
laying  a  sewer  through  private  property,  vbeo 
claiming  to  do  It  under  a  statute  which  allows 

cities  to  lay  sewers  through  public  streets.  But 
In  such  a  case,  where  the  question  as  to  whether 
the  land  in  question  Is  a  public  street  Is  in 
•doubt,  the  city  may  have  an  Issue  made  to  a 
jury  to  try  the  qaestl<»,  and  tlie  Injunction 
will  be  wittabeld  upon  the  city  giving  stipula- 
tion that  It  will  proceed  with  all  reasonable 
despatch  to  have  the  question  determined,  and 
upon  the  city  giving  a  bond  to  pay  damages. 
Clark  V.  Providence,  10  R.  1.  437. 

An  action  of  tort  lies  against  a  city  by  the 
owner  of  land  through  which  Its  agents  have 
unlawTully  laid  a  sewer,  nildreth  v.  Lowell,  11 
Orny.  345. 

Ejectment  will  not  lie  In  Michigan  against  a 
city  which  claims  to  own  a  sewer  It  has  con- 
structed upon  private  property  without  the 
owner's  pertnlsalon  and  to  have  the  right  to 
dlscbniKc  water  through  It,  since  there  Is  noth- 
ing tangible  or  capable  of  being  delivered  to 
the  plnlntin  by  the  sheriflT  under  a  writ  of  pos- 
session. Harrington  v.  Port  Huron,  8fi  Mich. 
40.  13  L.  R.  A.  664.  48  N.  W.  641. 

If  a  municipal  corporation  has  built  a  sewer 
upon  private  property  with  the  knowledge  and 
consent,  or  at  tbe  request,  of  the  owner.  It  will 
not  he  liable  for  the  discharge  of  sewage  thereon 
throufrh  a  defect  In  tbe  pipe,  since  the  remedy  Is 
lo  remove  the  sewer.  Searing  v.  Saratoga 
Pprinss.  39  Iliin.  307,  Afllrmcd  In  110  N.  Y. 
G43,  17  X.  W.  873. 

A  landowner  Is  not  liable  for  damage  result- 
lug  from  hln  obstructing  a  public  sewer  where 
liild  on  his  land  without  lils  consent;  and  one 
vt  bose  property  IB  connected  with  tbe  sewer  only 
has  redress  against  the  municipal  corporation 
for  mjilntnlning  the  Bewer  In  an  Insufllclent  con- 
dition. Ostrom  v.  Sills.  28  Can.  8.  C.  48B,  Af- 
llrmlng  24  Ont.  App.  Rep.  526. 

Damages. 

The  measure  of  damages  for  property  taken 
for  H  sewer  outlet  Is  the  difference  between  the 
fnir  market  value  of  the  whole  tract  Immediately 
before  and  Immediately  after  the  taking,  less 
any  advantage  to  the  owner  on  account  of  the 
'improvement.  Bennett  T.  Marlon,  106  Iowa, 
02S,  76  X.  W.  844. 

The  measure  of  damages  under  a  statute  pro- 
viding for  damages  for  Injuries  caused  by  the 
entrj-  of  the  health  authorltlea  upon  land  to 
construct  a  drain  to  ameliorate  tbe  condition 
of  wet  and  spongy  land  Injurious  to  health 
for  the  abatement  of  tbe  nuisance.  Is  the  dif- 
ference between  the  fair  market  value  before 
(he  ar'ts  of  the  authorities,  and  Its  value  after- 
wards. Driscoll  T.  Taunton,  160  Mass.  486.  36 
N.  K.  405. 

Damages  for  the  taking  of  land  by  a  city  for 
the  laying  of  a  sewer  are  not  to  be  awarded  In 
reference  to  the  peculiar  situation  or  circum- 
stances or  plans  of  the  owner,  or  to  the  busi- 
ness In  which  be  happens  to  be  engaged :  but 
any  pnsnlble  use  of  the  land  may  considered 
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by  the  Jury.  Maynard  v.  Northampton,  167 
Mass.  218.  31  N.  B.  1062. 

Tbe  measure  of  damages  for  the  taking  by 
a  municipal  corporation  for  sewerage  purposes, 
of  land  belonging  to  a  railroad  company  and  to 
be  used  as  a  gravel  pit.  Is  the  value  of  tbe  prop- 
erty taken,  and  the  Injury,  If  any,  to  the  re- 
maining property  of  the  company.  Providence 
&  W.  R.  Co.  V.  Worcester,  1S5  Mass.  S5,  20  N. 
E.  56. 

Authority  ^ven  by  ordinance  to  bnlld  over 
a  sewer  cannot  be  considered  for  the  purpose 
of  diminishing  the  damages  to  be  paid  for 
taking  a  right  of  way  through  private  property 
for  sewer  purposes,  If  the  landowner  has  re- 
fused to  anent  to  the  concession.  Roanoke 
City  V.  Berkowits,  80  Va.  616. 

Where  a  municipal  corporation  enters  upon 
land  for  the  construction  of  a  sewer  across  It 
under  an  ordinance  void  because  of  noncompli- 
ance with  the  provision  of  the  charter,  it  be- 
comes a  trespasser,  and  the  landowner  may 
hold  It  liable  for  the  value  of  the  land  so  Il- 
legally appropriated,  without  any  allowance  for 
the  value  of  the  Improvements  placed  on  It. 
Holliday  T.  Atlanta,  96  Ga.  377,  23  S.  E.  406. 

The  fact  that  a  public  nuisance  may  be  cre- 
ated by  deposits  below  tbe  mouth  of  a  public 
sewer,  which  would  specially  damage  tbe  owner 
of  tbo  land  upon  which  the  sewer  Is  con- 
structed, cannot  be  made  an  element  of  damages 
in  proceedings  to  recover  for  the  land  taken,  as 
the  municipality  has  no  right  to  create  a  nui- 
sance. Clark  T.  Washington.  11  Pa.  Co.  Ct. 
433. 

A  municipal  corporation  Is  not  liable  for  dam- 
ages from  the  erection  of  a  sewer  on  one's  land 
prior  to  the  time  when  he  received  the  title. 
Alexander  T.  District  of  Columbia,  8  Mackey, 
102. 

The  damages  for  tbe  appropriation  by  a  mu- 
nicipal corporation  of  a  private  sewer  on  pri- 
vate land  are  to  be  measured  by  the  servitude  to 
which  the  land  la  thereby  subjected,  rather  than 
by  tbe  quantum  of  use  at  any  particular  time. 
Hays  V.  South  Easton,  10  Pa.  Super,  Ct.  390. 

The  value  of  a  private  sewer  appropriated 
by  a  municipal  corporation,  for  which  dam-ifires 
must  be  paid,  is  not  necessarily  fixed  by  the 
amonnt  paid  by  the  owner  for  its  construction, 
but  by  the  cost  of  an  adequate  newer  at  the 
time  of  taking,  not  exceeding  the  cost  of  the 
sewer  taken.  /Md. 

III.  ComtrHOtion. 
a.  iSrujTIoleiici/. 

Much  uncertainty  has  existed  with  respect  to 
the  liability  of  the  city  for  InsuflSclency  of 
drains  which  it  constructs.  A  large  part  of 
this  Is  unnecessary  If  the  prlndples  Involved 
are  kept  In  mind. 

As  stated  In  I.  a,  there  Is  no  duty  to  provide 
drainage,  unless  the  duty  Is  Imposed  by  statute. 
As  a  corollary,  an  individual  has  no  right  of 
action  If  no  drainage  Is  provided  for  his  prop- 
erty, altbough  hiB  neighbor's  property  Is 
drained.  This  nonliability  la  usually  placed 
upon  tbe  ground  that  the  determination  ns  to 
drainage  and  the  preparation  of  plans  are  lea- 
islatlve  or  Judicial  questions,  for  an  exercise  of 
which  the  municipality  cannot  be  made  to  ac- 
count. The  adoption  of  this  ground,  however. 
Is  unwise,  because  It  leads  to  consequences 
which  are  not  supportable.  If  the  municipal- 
ity Is  not  liable  for  errors  In  the  plans,  then 
there  Is  no  liability  in  case  tbe  plans  are  such 
that  they  will  gather  tbe  water  from  a  large 
territory,  and  then,  because  the  drain  Is  In- 
sutQclent  to  carry  It,  or  because  the  outlet  Is 
defective,  cast  It  upon  private  property  to  Its 
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iDjur;.  Nonllabllltr  In  mich  cases  c&niiot  be 
admitted;  and  jet  lome  caaes,  by  the  applica- 
tion of  tbe  "adt^Uon  of  plana"  doctrine,  have 
rcacbed  sacb  result.  The  city  Is  not  an  ab- 
solute Insurer  that  Its  plans  shall  be  adequate ; 
but.  to  escape  liability.  It  must  act  with  ordi- 
nary bualaesB  sense,  and  have  the  plana  prepared 
by  competeut  engineers,  and  not  attempt  to  set- 
tle them  through  Ite  own  officials,  who  may  be 
utterly  Ignorant  In  regard  to  such  matters. 

The  true  dlatlnctlon  Is  well  stated  In  Tate  T. 
St.  Paul,  66  Minn.  527.  68  N.  W.  168,  as  fol- 
lows :  To  determine  when,  and  upon  what  plan 
a  public  Improvement  shall  be  made.  Is,  unless 
the  charter  otherwise  proTldes,  left  to  the 
Judgment  of  tbe  proper  monldpal  aathoritles, 
and  Is  In  Ita  nature  legislative;  and,  although 
tlie  power  Is  vested  In  the  municipality  for  tbe 
benefit  and  relief  of  property,  error  of  Judgment 
as  to  when  or  apon  wbat  plan  the  Improvement 
shall  be  made,  resultltv  only  In  Incidental  In- 
jury to  the  property,  will  not  be  groand  for  tbe 
action.  But,  for  tbe  direct  Invasion  of  one's 
right  of  property,  even  though  contemplated 
by.  or  necessarily  resulting  from,  the  plan 
adopted,  an  action  will  lie ;  otherwise  It  would 
be  taking  private  property  for  public  uae  with- 
out compensation. 

Failure  to  drain. 

In  considering  the  liability  of  the  city  for 
failure  to  provide  adequate  drainage,  attention 
muBt  be  given  to  the  charter  provisions,  and 
to  the  manner  tn  which  tbe  drain  was  paid  for. 
The  charter  which  largely  influenced  tbe  decision 
in  McCarthy  v.  Syracuse,  46  N,  T.  186,  provided 
that  It  should  be  tbe  duty  of  the  mayor  and 
common  council  to  make,  open,  rsgnlate,  repair, 
and  Improve  sewers.  Tbe  liability  of  a  city 
acting  under  such  a  charter  must,  of  necessity, 
be  greater  than  that  of  a  city  whose  charter 
Imposes  upon  It  no  duty  In  that  regard.  Bo, 
If  tbe  sewer  Is  made  at  tbe  expense  of  abutting 
property,  or  a  fee  Is  exacted  for  Its  use,  the  mu- 
nicipality may  be  regarded  as  under  an  Implied 
contract  obligation  that  the  sewer  shall  be  at 
least  reaaonably  adequate  for  the  purpose  in< 
tended. 

It  Is  tbe  duty  of  a  municipal  corporation,  in 
con str'.ic ting  a  sewer  by  special  assessment 
agnlnst  abutting  property  owners,  to  use  due 
care  so  to  construct  It  that  It  will  carry  away 
tbe  drainage  for  the  desisted  district  during 
tbe  beavy  rnlnfalls  occurring  annually ;  and 
negligence  will  be  presumed  If  the  sewer  proves 
to  be  of  losufflcteut  capacity  for  that  purpose. 
Litchfield  V.  Soutbworth,  67  111.  .\pp.  398. 

A  city  authorized  to  construct  public  sewers, 
and  which  chains  property  owners  for  the 
privilege  of  draining  Into  them.  Is  liable  to 
one  whose  premises  are  flooded  because  of  the 
obstruction  of  a  aewer  which  It  negligently  per- 
mltti'd  to  remain  In  a  defectlvp  condition.  Rowe 
V.  Portsmouth.  !>6  N.  II.  291,  22  Am.  Rep.  464. 

The  construction  by  a  city  of  a  public  sewer 
from  which  It  may  derive  i-evenue  la  not  tbe 
eserclRO  of  a  governmental  function,  but  Is  a 
private  municipal  enterprise,  for  the  negligent 
conduct  of  which  the  city  la  liable.  Ostrander 
V.  Ltinslng.  Ill  Mich.  693,  70  N.  W.  332. 

But  It  hue  been  held,  even  In  this  clasi  of 
cnsps,  that  there  Is  no  liability.  Thus,  In  a 
Michigan  case  It  was  held  that  a  sum  paid  an- 
nually by  a  private  ciLiEen  for  the  privilege  of 
dralulnf;  into  tbe  public  sewer  la  for  tbe  license 
or  permission  so  to  do,  and  does  not  Impose  any 
obligation  on  tbe  city  to  furnish  ample  drainage 
for  hfs  premises,  or  render  It  liable  In  case  water 
is  Bet  back  from  the  sewer  through  such  citi- 
zen's drain  to  bis  damage.  Dennont  T.  Detroit, 
4  Mich.  435. 
SI  L.  R.  A. 


In  the  absence  of  special  clrcnmstancea,  It  is 
held  that  there  la  no  liability  for  failure  to- 
drain,  due  to  a  defective  plan. 

For  the  construction  of  a  sewer  wblcb  hU' 
not  ihe  capacity  to  carry  off  tbe  ordinary  or  ex- 
traordinary rain  falls,  the  city  cannot  be  made 
responsible ;  and  the  reason  for  this  Is,  that  a 
city  cannot  be  beld  to  annwer  for  an  error  of 
Judgment,  committed  by  a  body  created  by  law, 
and  clothed  with  discretion  to  determine  the 
width  and  depth  of  drains  and  sewers.  To  bold 
a  city  responsible,  under  such  clrcumstancev, 
would  be  to  vest  tbe  power  of  Judging  of  tbe 
proper  gi*ade  of  street  and  the  width  and 
depth  of  sewers  In  the  Judlclarr,  Instead  of  the 
(Atj  conndl,  where  the  leslslature  placed  it. 
Where  a  city  prescribes  the  grade  of  a  street, 
or  the  capacity  of  a  drain,  and  It  Is  not  cou- 
Btnicted  as  directed,  or  Is  constructed  In  sncb 
an  unskilful  manner  as  to  damage  the  property 
of  per&tms  adjacent  thereto,  In  that  event,  the- 
city  Is  liable.  The  law  Is  that,  tor  the  exer- 
cise of  a  lawful  power,  which  by  law  Is  vested 
In  tbe  Judgment  and  discretion  of  a  public  body- 
for  tbe  good  of  tbe  whole,  no  Injury,  for  which 
an  action  will  lie,  can  be  committed, — wItM 
populi  e»t  luprema  Ivm, — bet  that  for  an  imper- 
fect, negligent,  unskilful  execution  of  tbe  thing- 
ordained  to  be  done,  an  action  wilt  lie  In  tiif- 
absence  of  an  express  statute.  Little  Bock  v. 
Willis,  27  Ark.  672. 

A  municipal  coriwratlon  Is  not  liable  for  tbe 
insufficient  capacity  of  drains  or  sewers  c<m- 
structed  by  It,  due  to  error  of  Judgment  In  de- 
vising the  plan  thereof;  nor  Is  it  called  upon 
to  anticipate  or  estimate  the  probable  amount 
of  water  that  is  likely  to  fall  wltblu  Its  lim- 
its, and  to  construct  drains  wlb  reference  there- 
to. It  Is  not  legally  bound  to  construct  any 
drains  whatever ;  and  If  It  does  It  la  not  for 
the  citizens  to  say  that  the  same  are  not  of 
eufSclent  capacity  to  carry  all  the  water  that 
may  accumulate  at  times  of  floods  such  as  may 
reasonably  be  anticipated.  Denver  T.  Capelll. 
4  Colo.  26,  84  Am.  Rep.  02. 

The  duty  of  municipal  authorities,  in  adopt- 
ing general  plana  of  drainage,  and  determining 
when  and  where  sewers  shall  be  built,  and  of 
what  aise  and  at  what  level,  ate  of  a  qotai-Ju- 
dlcial  nature,  involving  the  exercise  of  delib- 
erate Judgment  and  large  discretion,  depending 
upon  considerations  affecting  the  public  health 
and  general  convenience.  The  exercise  of  such 
judgment  and  discretion  In  tbe  selection  and 
adoption  of  tbe  general  plan  Is  not  subject  to 
revision  by  the  court  In  a  private  actl<Hi  for 
uot  sufficiently  dmlnlng  a  particular  lot  of  land. 
Johnston  v.  District  of  Columbia.  118  U.  S.  19, 
30  L.  ed.  76,  6  Sup.  Ct.  Rep.  A2.H. 

For  an  erroneous  estimate  of  the  public  needs. 
In  the  matter  of  sewers,  a  municipal  corporation 
<-annnt  be  held  liable.  PaJne  v.  Delhi,  116  X. 
Y.  224,  5  L.  R.  A.  797.  22  N.  E.  405. 

No  action  lies  for  a  defect  of  want  of  su(B- 
ciency  In  the  plan  or  system  of  drainage  adopted 
In  the  exercise  of  a  quasi  Judicial  discretion  un- 
der powers  specially  conferred  by  statute. 
Bates  V.  Westborough,  161  Mass.  174.  T  L.  R.  A. 
ICG,  23  N.  E.  1070. 

A  municipal  corporation  Is  not  liable  for  lu- 
Jurlert  caused  by  faulty  plans  by  wblcb  a  sewer 
Is  constructed  along  the  bed  of  a  stream  by  Its 
trustee  under  statutory  authority  to  construct 
the  sewer.  Gnrratt  v.  Canandalgua,  135  N.  \". 
430,  32  N.  K.  142. 

So,  where  a  plan  for  draining  a  municipal 
corporation  by  constructing  woAs  along  tbe  bed 
of  tbe  outlet  of  a  lake  Is  submitted  to  tbe  trus- 
tees of  the  municipality,  and  tbe  plan  adopted 
by  them  Includes  the  construction  of  gates  to 
regulate  the  flow  of  water  from  the  lake,  the 
manner  of  uaing  tbe  gates  is  a  matter  for  their 
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judgment :  and  the  municipal  corporation  can- 
uot  be  belli  liable  If  they  are  not  operated  bo 
as  to  drala  property  of  a  private  owner  in  tbe 
best  manner.  Garratt  t.  CanaadalRaa,  135  N. 
Y.  43G,  32  N.  E.  142.  Affirming  40  N.  Y.  S.  B. 
044,  16        y.  Supp.  717. 

A  municipal  corporation  la  not  liable  for  In- 
juries caused  to  private  property  by  the  fact 
that  a  sewer  provided  for  the  section  In  which 
the  property  la  located  Is  inauSlvient  to  carry 
off  all  the  wtiter.  Mills  v.  Brooklyn,  82  N.  T. 
4ii9. 

When  a  municipal  corporation  has  discretion- 
ary authority  aa  to  the  construction  of  a  sewer, 
it  Is  not  liable  for  mere  omission  to  provide  ade- 
quate meiina  to  carry  off  water,  which  storms 
and  the  natnral  formation  of  the  ground  throw 
on  a  lot.  Fair  t.  Philadelphia,  88  Pa.  309,  32 
Am.  Uep.  455. 

A  municipal  corporation  le  not  liable  for  the 
overflow  of  an  owner's  lot  abutting  a  street, 
caused  by  au  error  of  Judgment  or  mistake  In 
policy  of  the  olty  authorities  In  providing  a 
Rewer  of  Insiifllcleut  capacity  to  carry  olT  the 
nater.  If  the  same  was  constructed  In  a  skilful 
and  careful  manner,  and  waa  afterwards  kept 
in  repair.    lEozell  v.  Anderson,  01  Ind.  591. 

A  municipal  corporation  constructing  a  sys- 
tem of  sewerage  In  accordance  with  the  plans 
of  skilled  engineers  Is  not  liable  for  its  failure 
10  drain  all  the  water  from  underground  cel- 
lars, in  the  absence  of  negligence  on  its  part  In 
«onstnictIng  or  maintaining  the  sewers  accord- 
ing to  the  plan  adopted.  A.  M.  C.  Medicine  Co. 
V.  Uontreul,  Rap.  Jnd.  Quebec,  16  C.  S.  594. 

In  King  V.  Kansas  City,  58  Kan.  334,  49  Pac. 
88,  it  Is  said  that,  in  Inaugruratlug  a  sewerage 
system,  and  In  devising  plans  for  the  construc- 
tion of  the  same,  the  city  Is  vested  with  s  large 
legislative  discretion ;  and  If,  In  good  faith,  it 
Is  exercised,  the  city  Is  ordinarily  not  liable  for 
incidental  injuries  to  property  owners  which  are 
solely  attributable  to  the  plan.  In  such  case, 
howevor.  If,  through  any  negligence  In  carrying 
out  the  plan,  or  In  constructing  or  maintaining 
the  sewers,  the  property  of  a  private  owner  Is 
Injured,  a  liability  will  arise. 

A  municipal  corporation  is  not  liable  for 
damages  resnltiog,  without  Us  negligence,  from 
the  InsufOclent  capacity  of  its  sewer.  Falrlawn 
Coat  Co.  V.  Scranton,  148  Pa.  231,  23  Atl.  10C9. 

A  municipal  corporation  is  not  liable  for  dam- 
age to  private  property  resulting  from  its  sewer 
being  Inadequate  to  carry  ofT  the  water  It  was 
Intended  to  drain,  because  of  a  mistake  of  Judg- 
ment. Bear  v.  AUeotown,  148  Pa.  80,  23  Atl. 
1062. 

In  acting  under  the  charter  power  to  con- 
struct sewers,  the  municipal  authorities  must 
necessarily  deliberate  and  adjudge  upon  the 
system  or  plan  of  the  work, — when  to  perform 
It  and  where  to  locate  It.  So  far  no  liability 
to  private  action  Is  Incurred  for  errors  of  Judg- 
ment or  want  of  foresight.  If  the  plan  Is  car- 
ried out  in  a  proper  manner,  the  charter  power 
is  a  complete  bar  to  a  claim  for  consequential 
damages  to  persons  or  property,  although  the 
same  act,  if  done  without  legislative  sanction, 
wonld  he  actionable.  Salua  popali  auprema  lex. 
Winn  V.  Katland,  52  Vt.  481. 

A  board  of  public  works  Is  exempted  from  lia- 
bility for  Injuries  resulting  from  its  sewage  sys- 
tem constructed  by  it  with  due  care,  where  the 
statate  absolutely  Imposes  upon  it  the  duty  of 
«onstnictliig  the  system  and  the  principle  of 
Fletcher  v.  Bylands.  L.  R.  1  Exch.  265,  85  L.  J. 
Exch.  N.  S.  154,  12  Jur.  N.  8.  603.  14  L.  T.  N.  8. 
52.%  14  Week.  Rep.  199,  4  Hurlst.  &  C.  263,  does 
not  apply.  Dixon  v.  Metropolitan  Bd.  of  Works. 
L.  R.  7  Q.  B.  Dlv.  418.  50  L.  J.  Q.  B.  N.  8.  772, 
45  T.  N.  B.  812,  30  Week.  Rep.  83,  46  J.  P.  4. 
(11  L.  R.  A. 


Treaput$  becauatt  of  dctecHee  plan. 

The  municipality  should  not  be  allowed  to 
plead  defectiveness  of  plan  to  shield  itself  In 
case  of  a  direct  trespass  on  private  property. 

A  mnnlclpal  corporation  cannot  relieve  Itself 
ftom  liability  for  overflow  of  a  sewer  upon  the 
ground  that  the  Insufficiency  was  caused  by  er- 
t'or  In  Judgment  upon  the  part  of  the  common 
r-ouncll,  as  to  the  size  of  sewer  necessary  to 
cany  the  water,  where  the  council  might,  or 
ought  to,  hare  known  that  the  one  provided  waa 
insuiidclent,  and  reasonable  care  waa  not  exer- 
cised in  Its  construction.  Dixon  v.  Baker,  65 
III.  018,  IS  Am.  Rep.  591. 

A  municipal  corporation  Is  liable  for  a  neg- 
ligent error  In  the  plan  of  a  drain  or  sewer,  as 
well  as  for  the  want  of  care  and  skill  in  the 
mechanism.  Cummins  v.  Seymonr,  79  Ind.  491, 
41  Am.  Rep.  618. 

Where  a  municipal  corporation  undertakes 
to  construct  drains  and  sowers,  the  work  be- 
comes a  mtntsterlat  one,  and  the  corporation 
must  exercise  ordinary  care  and  skill  in  de- 
vising the  plan,  as  well  as  In  performing  the 
work.  Evansvllle  v.  Decker,  84  Ind.  325,  43 
Am.  Itep.  86. 

A  olty  la  liable  for  defective  plans  for  drain- 
age, where  the  construction  and  maintenance 
of  improper  drainage  In  accordance  with  the 
plans  create  a  nuisance,  and  obstruct  private 
or  public  ways  In  which  the  property  owner  has 
a  special  interest.  Seymour  v.  Cummins,  119 
Ind.  148,  5  L.  R.  A.  126,  21  N.  K.  649. 

A  city  is  liable  for  damages  to  an  abutting 
owner  by  the  flooding  of  his  cellars  through  the 
Insufllclency  of  its  sewers,— especially  when 
such  sewers  are  Improperly  constructed  by  mak- 
ing the  sewers  of  several  streets,  and  notably 
one  of  15  Inches  In  diameter,  flow  Into  one  of 
but  12  Inches  In  diameter,  manifestly  Insufficient 
In  heavy  rains  to  receive  the  waters  of  the 
sewer  flowing  into  It.  Paplnean  T.  de  Longue- 
ull.  Rap.  Jud.  Quebec,  11  C.  S.  98. 

In  an  action  against  a  city  to  recover  for 
damages  caused  by  a  sewer,  owing  to  Insuffi- 
cient slxe,  setting  back  the  water  Into  plain- 
tltTs  cellar,  the  following  charge  was  approved: 
"Where  ...  a  sewer,  as  the  same  was  or- 
fglnally  planned  and  constructed,  Is  found  to 
result  in  direct  and  physical  Injury  to  the  prop- 
erty of  another,  that  would  not  otherwise  have 
happened,  and  which,  from  its  nature.  Is  lia- 
ble to  be  repeated  and  continuous,  but  is  re- 
mediable by  a  change  of  plan  or  the  adoption  of 
prudent  nu^nsures,  the  corporation  is  liable  for 
RUch  damages  as  may  occur  In  consequence  uf 
the  original  cause  after  notice  and  an  omission 
to  use  ordinary  care  to  remedy  the  evil."  Tate 
V.  St.  Paul,  56  Minn.  527,  58  N.  W.  158, 

The  care  and  skill  required  In  the  constnic- 
ilon  of  a  sewer  to  relieve  a  muoiclpnl  corpora- 
lion  from  liablilty  for  consequential  Injuries 
to  private  property  from  back  water  relate,  as 
well  to  the  capacity  of  the  sewer,  as  to  the 
mere  mechanism  of  Its  constmctlon. — as  well  to 
Its  plan,  as  to  the  execution.  Indianapolis  v. 
llurfer,  30  Ind.  235. 

An  abutting  lot  owner,  who  owns  the  fee 
of  the  street,  has  a  right  to  construct  therein 
an  area,  and  to  use  the  same,  subject  to  the 
public  easement :  and  where  n  city  negligently 
lonHtructs  sewers  and  drains  In  such  a  manner 
that  tbey  do  not  carry  off  the  rainfall,  and,  as 
a  consequence,  water  Is  discharged  Into  tbe  area, 
the  tenant  on  the  abutting  lot  may  recover  for 
the  damages  resulting  from  tbe  discharge  of 
tbe  water  Into  the  area,  where  It  does  not  ap- 
pear that  the  area  was  negligently  constnictod 
or  out  of  repair,  so  that  Its  condition  con- 
tributed to  the  Injury.  Dell  Rapids  Mercantile 
Co.  V.  Dell  Rapids,  11  S.  D.  110,  75  N.  W.  898. 
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And  &  land  owner,  la  eztmdlnx  Ills  cellar  un- 
der a  Bidewalk,  is  not  required  to  guard  against 
possible  defective  construction  of  sewers  In  tbe 
highway.    Allen  t.  Bosttm,  169  Mass.  S24,  34 

N.  K.  5ie. 

A  municipal  corporation  la  Mabte  for  Injury 
to  an  owner's  premises  from  flooding  occasioned 
by  the  construction  oC  a  aewer  to  carry  otC  the 
sart&cit  dnilnage,  obstructed  In  consequence  of 
street  improvements,  of  InsufHrlt^nt  capacity  to 
carry  off  tbe  water,  which  Insufficiency  was  ob- 
vious to  persons  of  ordinary  sonsc  at  the  time 
of  Its  construction.  Indianapolis  r.  Huffer,  30 
Ind.  235. 

In  Illinois  the  Jurisdiction  and  control  over 
the  streets  and  their  Improvementsare  conferred 
upon  the  municipal  government  embracing  that 
territory,  and  the  doctrine  that  a  municipal 
corporation  Is  not  liable  for  Injury  resulting 
to  a  person  from  a  sewer,  due  to  a  defect  in 
the  plan  of  tbe  sewer  adopted  by  the  city,  being 
a  suit  grounded  upon  a  wrong  attributable  lo 
a  legislative  body  and,  therefore,  not  subject  to 
Judicial  question,  does  not  prevail  In  that  state. 
Chicago  V.  Svben,  163  111.  .171,  46  N.  E.  244. 

An  action  for  Injury  to  private  property  by 
a  defective  sewer  can  be  maintained  against  a 
municipal  corporation  If  such  defect  results 
from  a  wrong  mode  of  carrying  Into  execution 
adequate  plana  adopted  by  It,  If  tbe  plans  are 
unskilful  or  Improperly  drawn,  or  If  the  aewer. 
when  built,  la  found  to  be  defective  or  Inade- 
(lUBte.  and  injury  results  from  a  neglect  to 
remedy  mich  defects  or  Inadequacy  when  dis- 
covered ;  although  no  action  would  lie  for  mere 
failure  to  construct  the  sewer,  or  for  Injuries 
from  inadequacy  If  built  according  to  plans 
made  by  competent  persons,  and  adopted  by  the 
city  In  good  fulth.  Klesel  v.  Ogden  City,  8 
Utah.  237,  30  Pac.  758. 

Falliirc  to  provide  flood  gates  over  the 
mouths  of  sewers,  which  would  have  prevented 
Injury  to  property  at  their  souixes  from  Inun- 
dation, which  it  was  manifest  to  Ihose  select- 
ing the  plans,  as  well  as  to  everyone  else,  would 
result  from  regularly  recurring  rises  in  the 
river  setting  back  tbe  water.  Is  negligence  which 
renders  tbe  city  liable  for  resulting  damage. 
King  V.  Kansas  City,  58  Kan.  334,  49  Pac.  88. 

A  municipal  corporation  Is  not  excused  from 
liability  for  Injuries  to  property  by  flooding  due 
to  the  Inadequacy  of  tbe  sewer,  on  tbe  ground 
that  tbe  defect  was  due  to  a  mere  error  of  Judg- 
ment, where  It  tailed  to  use  reasonable  care 
to  secure  and  put  Into  exercise  the  services  of 
competent  engineers  skilled  in  tbe  construction 
of  sewei-8,  as  such  A  failure  constitutes  negli- 
gence. Terrc  ileute  v.  Hudnut,  112  Ind.  B42, 
13  X.  E.  686. 

Though  a  city  Is  not  generally  liable  for  an 
error  of  Jadgment  in  Its  legislative  body,  still. 
In  adopting  plans  for  a  sewer,  It  must  make  such 
provision  as  ordinary  care  and  skill  would  sug- 
,gest  for  cari^hig  off  the  water  collected  from 
such  raln^ls  as  may  reasonably  be  expected 
to  occur,  and  no  notice  of  the  defective  con- 
struction need  be 'given  tbe  city  In  order  to 
make  it  liable  for  damages  for  overflow.  Louis- 
ville v.  NorriB,  23  Ky.  L.  Kep.  1195,  64  8.  W. 
068. 

The  liabllitr  of  a  city  for  damage  done  by  tbe 

flooding  of  private  property  during  a  rain  storm 
because  of  tbe  Inadequacy  of  the  sewer  is  not 
affected  by  the  fact  that  the  owner  of  the  op- 
posite side  of  tbe  street  bad  raised  the  grade 
of  his  walk  to  protect  bia  property,  and  that  such 
barrier  cast  water  upon  the  premises  flooded 
whkh  would  not  otherwise  have  gone  there. 
Martin  v.  Brooklyn,  82  App.  Dlv.  411,  62  N.  Y. 
Supp.  1080. 

A  municipal  corporation  will  be  liable  for 
Injuries  to  abutting  property  from  the  bursting 
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1  or  overttowlng  of  a  sewer  wbcn  caused  by  Vm 
:  Insnfflclent  size  and  capacity  to  carry  off  tbe 

water.  Lewenthal  v.  New  York,  61  Baii).  511, 
5  Laus.  532. 

A  city  la  liable  for  a  municipal  act  negli- 
gently imd  wrongfully  done  In  the  construc- 
tion of  a  sewer  Improvement ;  bat,  where  th« 
(  fault  Is  with  tbe  wisdom,  sufQciency,  or  adapta- 
lilllty  of  the  plan,  there  is  no  liability  when  ttae 
I  construction  according  to  the  plan  Invades  no 
I  private  rights.    Defer  v.  Detroit,  67  Mich.  346, 
34  X.  W.  680. 

In  Vermont  It  is  held  that  the  law  regulatlnc 
the  rigbu  of  individuals  and  corporations  In  re- 
spect to  surface  water  Is  qalte  different  from 
that  governing  the  disposal  of  house  dntlnage, 
which  every  householder  Is  bound  to  keep  apoo 
nls  own  premises,  and  with  respect  to  which  ttae 
public  antborlttes.  If  they  undertake  its  dl^osal, 
are  held  to  the  exercise  of  proper  care  and  skllL 
Winn  v.  Rntlnnd,  52  Vt  481. 

Who  to  exercise  diacrotton. 

Ii  would  seem  that  Intelligence  must  be  ez- 

crcltwd  In  the  adoption  of  the  plan.  Persons 
who  have  no  knowledge  of  the  size  of  pipe  nec- 
essary to  carry  a  given  quantity  of  water  sbould 
rot  be  permitted  to  determine  tbe  dimensions  of 
the  sewers  for  tbe  drainage  ot  luge  tracts  of 
land.  But  they  should  be  required  to  seek  com- 
petent advice  to  relieve  the  municipality  from 
liability  for  mistakes  of  Judgment. 

If  the  city  constructs  drains,  It  Is  not  for  ttae 
citizens  to  say  that  they  are  not  of  sufficient 
capacity  to  convey  all  the  water  that  may  ac- 
cumulate at  a  time  of  flood,  such  as  experience 
teaches  may  now  and  then  be  anticipated.  It 
is  with  the  city  authorities  exclusively  to  de- 
termine the  dimensions  and  plans  of  tbe  drain. 
Denver  v.  Capeill,  4  Colo.  25,  34  Am.  Rep.  62. 

A  city  will  not  be  excused  for  negligent  omla- 
blon  to  make  a  sewer  safe,  merely  on  tbe 
ground  that  the  power  to  flx  Its  location  and 
prescribe  a  plan  for  Its  construction  rests  on 
the  board  of  aldermen,  when  tliat  board  lias 
not  exercised  that  power.  Allen  Boston,  130 
Mass.  324,  34  N.  E.  619. 

A  municipality  Is  not  liable  for  the  conse- 
quences of  mere  error  of  Judgment  In  the  plan 
or  design  of  Its  sewer ;  but  It  Is  Incumboit  on 
one  complaining  of  Injury  to  show  negligence 
In  the  choice  of  agents  or  Instrumentalities  be- 
fore liability  will  attach.  Bannagan  v.  District 
of  Columbia,  2  Mackey,  285. 

In  Winn  v.  Rutland,  52  Vt  481  it  is  said  that 
it  Is  dllScuit  to  see  why  the  location  of  a  sewer 
Is  not  one  of  the  moat  Important  factora  in  the 
problem  how  to  build  the  sewer  with  reasonable 
skill.  When  tbe  plan  Axes  the  location  through 
a  certain  section  of  a  municipality,  the  duty  to 
assume  is  to  construct  the  sewer  In  that  loca- 
tion with  due  care  and  proper  skill  to  the  end 
that  It  shall  convey  the  drainage  emptied  Into 
it  to  its  ultimate  deatlnatltm  wlthont  Injury  to 
lesidents  along  Its  ronte. 

A  municipal  corporation  wbtcb  makes  use  of 
private  property  for  the  purpose  of  construct- 
ing a  sewer,  and.  In  order  to  obtain  the  priv- 
ilege of  nslng  tbe  property,  submits  to  tbe  de- 
mand of  the  owner  to  constrnct  the  sewer  ac- 
cording to  tlie  plans  and  spedflcations  prepared 
by  him.  Is,  nevertheless,  liable  for  negligence  In 
constnictlng  or  maintaining  It.  Ft.  Wayne  v. 
Coombs.  107  Ind.  75,  57  Am.  Kep.  82.  7  N.  R. 
743. 

A  municipal  corporation  cannot  escape  lia- 
bility to  oue  Injured  by  the  negligent  construc- 
tion of  a  sewer  on  the  ground  that.  In  order  to 
obtain  an  outlet  for  tbe  sewer.  It  was  ueOkMsary 
to  construct  It  across  a  canal,  to  obtain  permis- 
sion for  wblcb  It  consented  to  construct  tbe 
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B«wer  according  to  the  plant  and  specifications 
prepared  by  the  canal  company's  englaeer,  where 
the  street  on  the  line  of  which  the  sewer  wrb 
built  crossed  the  canal  at  right  angles,  and  was 
a  lawfully  exutlng  highway,  baTing  been  used 
as  a  public  street  for  more  than  twenty  years, 
by  Tli'tue  of  wblcb  the  municipal  corporation 
had  the  power  and  authority  to  construct  the 
sewer  under  tbe  canal  according  to  Us  own 
plans,  without  submitting  to  the  demands  of 
the  company,  provided  It  did  no  Injury  to  the 
canal.  IMd. 

A  mmtlclpal  corporation  Is  not  liable  for 
damiLges  arising  from  tbe  defective  construction 
of  a  sewer,  unless  it  Is  "guilty  of  carelessness, 
either  In  the  selection  of  th«  engineer,  or  In  tbe 
selection  of  the  plan."  Herring  T.  District  of 
Columbia.  2  Mackey,  ST. 

It  would  be  mere  error  of  Judgment,  and 
not  negligence,  tf  the  plan  of  a  sewer  con- 
strucied  by  a  municipal  corporation  should 
prove  defective,  where  reasonable  care  was  used 
to  secure  the  preparation  of  the  plan  by  com- 
petent men,  and  ordinary  care  was  used  to  see 
that  the  skill  of  snch  men  was  brought  Into  ex- 
ercise, and  it  will  relieve  the  municipality  from 
liability  for  Injuries  to  private  property  caused 
thereby.  Terre  Haute  r.  Uudnut,  112  Ind.  542, 
13  N.  E.  086. 

Where  the  selectmen  of  a  town.  In  deepening 
and  straightening  tbe  channel  of  a  river,  em- 
ploy a  competent  engineer,  tbe  town  Is  not  lia- 
ble for  his  oversights  or  mlsjudgmeuts  resulting 
In  the  construction  of  a  defective  channel  which, 
during  as  unosoat  flood,  causes  the  water  to 
overflow  to  the  Injury  of  adjoining  property. 
DlnmoDd  Match  Co.  T.  New  Haven,  66  Conn. 
510,  13  Atl.  409. 

A  municipal  corporation  Is  not  liable  for  the 
overflow  of  an  owner's  premises  due  to  the  in- 
sufflclent  capacity  of  a  sewer  or  culvert.  If  such 
Insufficiency  Is  due  merely  to  error  of  Judg- 
ment, and  not  to  negligence  in  devising  the  plan 
or  performing  tbe  work.  Rice  v.  EvansvlUe,  108 
Ind.  T.  58  Am.  Rep.  22,  9  N.  E.  139. 

A  municipal  corporation  is  not  liable  for 
mere  error  of  Judgment  In  the  construction  of 
a  sewer.  In  the  absence  of  any  negligence  In 
selection  of  n  plan  or  employment  of  proper 
agents  to  devise  and  execute  It.  Johnston  v. 
UlsUlct  of  Columbia,  1  Mackey,  427. 

A  municipal  corporation  Is  not  liable  for  the 
overflow  of  property  by  back  water  from  a  sewer 
during  a  heavy  rain  storm  caused  by  error  of 
Judgment  ou  tbe  part  of  tbe  proper  authorities 
In  locating  the  sewer.  In  adopting  the  plan  of 
the  system,  or  In  tbe  means  of  carrying  tlie 
same  into  operation,  when  tbe  proper  author- 
ities were  selected  with  reasonable  care,  and 
the  sewer  as  constructed  Is  not  grossly  Inade- 
quate for  the  purpose  Intended,  and  the  Injury 
could  not  have  been  avoided  by  the  exercise  of 
reastmable  diligence  In  ascertaining  the  best 
coarse  to  be  taken  In  locating  and  constructing 
the  sewer.  Harrlgan  v.  Wilmington,  8  Honst. 
(Del.)  140,  12  Atl,  779. 

A  mistake  or  error  of  Judgment  In  devising 
the  pifcn  of  a  sewer,  which  results  from  a  fail- 
ure of  the  city  council  to  consult  a  skilful  and 
competent  person  with  respect  thereto,  is  prima 
facie  negligence,  which  will  render  the  city  lia- 
ble for  damages  to  private  property  caused 
thereby.  Ibid. 

A  municipal  corporation  is  not  liable  for  dam- 
age resulting  from  the  Inadequacy  of  a  sewer 
constructed  without  negligence,  but  with  mis- 
taken Judgment.  Collins  v.  Philadelphia,  93 
Pa.  272. 

A  municipality  is  not,  in  the  construction  of 
a  sewer,  obliged,  at  Its  peril,  to  select  tbe  best 
route,  or  to  adopt  tbe  best  possible  plan,  pro- 
vided the  route  selected  and  the  plan  adopted 
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are  reasonably  safe.  Upplngton  v.  New  YoA,. 
1«5  S.  Y.  222,  53  L.  K.  A.  550,  59  N.  E.  91. 

In  an  action  to  restrain  a  township  from 
maintaining  an  unauthorized  culvert  across  a 
highway  to  the  Injury  of  private  land,  the  court 
has  no  power  to  direct  tbe  township  officers 
how  and  when  the  drain  shall  be  constructed. 
Inasmuch  as  the  control  of  that  matter  is  com- 
mitted to  those  officers,  aud  not  to  the  court. 
Patoka  Twp.  v.  Hopkins,  131  Ind.  142,  30  N.  E. 
866. 

Effect  of  notice  of  intufflcicney. 

The  mere  fact  that  experience  has  proved  a 

sewer  to  be  Insufficient  does  not  of  Itself  make 
s  cfty  liable  for  tbe  Injury  cimaed  to  an  owner 
Adjoining  a  street,  by  water  wbU-b  should  have 
been  carried  off  by  Ibe  sewer,  but  which  flowed 
on  the  surface.  Knostman  &  P.  Furniture  Co. 
v.  Davenport,  99  Iowa.  589,  68  K.  W.  887. 

A  municipal  corporation  Is  not  liable  for  the 
Inadequacy  of  a  sewer  lo  dispose  of  surface 
water,  noiwlthstondlng  Us  ofUcers  had  notice 
thereof  after  construction.  Bealafeld  v.  Ye- 
rona,  188  Pa.  627,  41  Atl.  (151. 

A  municipal  corporation  Is  not  liable  for  the 
Hooding  of  private  premises  by  back  water  from 
a  sewer  due  to  Its  failure,  In  good  faith  and  not 
wilfully  or  wantonly,  to  remedy  defects  in  the 
plan  or  the  Inadequacy  of  tbe  sewer  after  tt 
has  notice  thereof ;  as  the  determination  of" 
the  time  and  plans  for  altering  aud  enlarging 
sewers  already  built,  even  when  known  to  the- 
clty  to  be  Inadequate,  Is  as  much  within  Its  dis- 
cretion as  the  plans,  time,  and  place  toe  the- 
orlglua!  building.  Hesslon  v.  Wilmington 
(Del.)  27  Atl.  830,  1  Marv.  (Del.)  122,  40  Atl. 
749. 

A  statutory  liability  to  provide  adequate- 
bewers,  or  knowledge  that  a  nuisance  was  be- 
ing created,  might,  however,  create  a  liability. 

A  municipal  corporation  will  be  liable  for- 
Injuries  caiibed  by  the  overflowing  of  a  trunk 
sewer  upon  the  property  of  an  adjoining  owner 
by  reason  of  Incapacity,  which  sewer  commis- 
sioners constructed  in  accordance  with  a  plan 
adopted  by  them  for  drainage  of  tbe  district, 
where,  after  notice  of  its  Incapacity,  they  took 
no  steps  to  remedy  the  defect,  ^eifert  v.  Brook- 
lyn, 101  Y.  136,  64  Am.  Rep.  604,  4  N.  E. 
321,  15  Abb.  N.  0.  97. 

A  municipal  corporation  Is  liable  for  tbe  flood- 
ing of  private  premises  from  back  water  caused, 
either  by  the  luablllty  of  a  sewer  to  carry  off' 
the  water  delivered  to  It  by  another  sewer,  as 
well  as  surface  water,  or  by  such  sewer  being 
obstructed  at  the  time,  of  which  Insufficiency 
the  city  had  actual  or  constructive  notice,  or, 
if  caused  by  tbe  obstructions,  the  same  were  du» 
to  Its  neglect,  unless  the  flood  was  caused  by 
a  rain  fall  of  such  extraordinary  nature  as 
could  not  reasonably  be  anticipated.  Harrlgan 
V.  Wilmington,  8  Uonst.  (Del.)  140,  12  Atl. 
779. 

A  city  which,  In  the  exercise  of  a  discretion- 
ary power,  constructs  a  sewer  so  defective  that 
the  premises  and  cellar  of  a  property  owner 
are  flooded  with  sewage.  Is  liable,  after  notice 
thereof,  for  the  resulting  damage,  where  the 
<)vll  li  remedial  by  a  change  of  plan  and  the 
adoption  of  prudential  measnres.  Unnk  v. 
Watertown,  67  Hun,  261,  22  N.  Y.  Snpp.  227. 

Dcci«ion»  denying  all  liuhlUty. 

There  are  decisions  which  curry  the  doctrine 
of  nonliability  for  defects  In  plans  to  tbe  full 
extent  of  denying  a  liability  when  a  trespass  is 
committed.  Some  of  these  cases  are  subject  to 
the  Influence  of  the  New  England  doctrine, 
which  tends  towards  the  absolving  of  the  mu- 
nicipality from  all  liability  except  what  Is  ex- 
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preBBly  ImpoBed  oa  It  by  Btatute.  Thna,  In  a 
MasaactausettB  case  It  was  held  that  tbe  reason 
of  exempting  a  municipal  corporation  from  lia- 
bility for  injuries  caused  by  a  defect  in  the  plan 
•or  system  of  sewerage  built  by  order  of  mayor 
and  aldermen  In  that  the  mayor  and  aldermen, 
In  laying  out  Bewers,  act  as  an  independ- 
ent body  of  oSicers,  and  that  the  city  has 
no  control  over,  and  no  respouaibillty  for,  the 
plan  or  system  adopted.  Boston  Belting  Co. 
T.  Boston,  149  Mass.  44,  20  N.  E.  320. 

So,  where  county  commldsiouers  are  author- 
ized to  Improve  the  channel  of  a  stream  run- 
ning through  a  city  for  drainage  purposes,  the 
sufficiency  of  an  existing  culvert  to  carry  tbe 
increased  flow  of  water  Is  a  matter  for  their 
determination,  and  the  city  cannot  be  made  lia- 
ble for  Injuries  caused  by  the  damming  back 
of  tbe  water  because  of  its  Insufflctency.  Coch- 
rane V.  Mulden.  152  Mass.  3C5,  23  N.  B.  820. 

So.  in  Wlliett  V.  St.  Albans.  09  Vt.  830,  38 
Atl.  72,  It  was  held  that  a  municipal  corporation 
is  not  liable  for  injuries  caused  by  the  defects 
Id  the  plan  of  a  sewer,  or  In  the  method  of  cos- 
Btnictlon. 

So  the  construction  of  public  drains  where 
-certain  municipal  officers  deem  It  necessary  for 
public  convenience  or  health  Is  tbe  exercise  of 
Jodlcinl  discretion  and  judgment  on  tbe  part  of 
those  officers,  and  not  of  the  town  or  Its  Inhab- 
itants.   Estes  v.  China,  56  Me.  407. 

So  under  a  statute  providing  that  municipal 
officers  of  a  town  may  construct  public  drains 
at  Its  expense,  they  are  not,  while  so  doing,  the 
agents  of  the  town,  so  aa  to  charge  It  with  re- 
sponsibility for  tbeir  acts.  Gllpatrlck  v.  Bidde- 
lord,  86  Me.  534.  30  Atl.  99. 

And  when  town  officers  are  not  actuated  by 
any  malice  they  are  not  personally  liable,  even 
for  the  negligent  location  and  construction,  for 
the  preservation  of  a  highway,  of  a  ditch,  due 
to  an  error  In  Judgment,  whereby  tbe  waters 
flowing  through  the  ditch  Injure  private  prop- 
erty. Smith  v.  Gould,  61  Wis.  31,  20  N.  W. 
.866. 

.Bnt  an  Illinois  case  held  that  a  city  being  a 
corporation  created  for  Its  own  benefit,  as  dis- 
tinguished from  involuntary  quasi  corporations, 

Buch  as  counties  and  towns.  Is  responsible  for 
Injuries  to  individuals  resultlug  from  the  negil- 
frence  of  Its  offlcers  In  the  manner  of  construct- 
ing a  sewer.  Chicago  v.  Seben,  165  111.  871,  46 
N.  E.  244. 

If  a  municipal  corporation  makes  a  mistake 
liy  BPlectlDg  too  small  a  pipe,  or  in  selecting  an 
inefficient  plan  for  draining  water  across  its 
street,  that  Is  not  n^llgence.  bat  an  error  of 
JudKment :  and  It  cannot  be  held  liable  for  re- 
putttng  damages.  Pressmsn  r.  Dickson  City, 
13  Pn.  Super.  Ct.  236. 

A  municipality  Is  not  liable  for  damages  to 
property  by  the  backing  up  and  flowing  in  of 
wnter  thereon  In  consequence  of  the  construe- 
lion  of  a  sewer  in  a  street.  In  the  ahsence  of 
negligence  In  the  constructlou  thereof.  Cnm- 
ffllngs  V.  Toledo,  12  Ohio  C.  C.  650. 

A  city  la  not  liable  to  one  Injured  by  falling 
Into  a  partially  covered  sewer,  where  the  charge 
of  negligence  Is  baaed  npon  the  plan  of  the 
work,  and  not  upon  tbe  ezecntloa  of  tbe  plan. 
Tbe  plan  of  such  a  work  Is  In  tbe  nature  of 
legislative  action,  the  lawful  exercise  of  which 
raonot  be  a  wrong.  Lansing  t.  Toolan,  37 
Ulch.  152. 

A  property  owner  who  coatlnuonslT  mstalns 
■  damage  on  account  of  a  sewer  cannot  recover 

Hgiiinijt  the  city,  where  its  charter  authorieed 
it  to  make  the  improvement,  and  It  does  not 
appear  that  Its  power  was  wantonly  or  unnecea- 
sarlly  exercised.  White  v.  Yazoo  City,  27  Miss. 
357. 

Deciding  upon  the  location,  sise,  the  Inlets, 
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and  outlets  of  a  sewer,  or  the  height  and  grade 
of  a  public  Btivet,  Is  a  purely  judicial  power, 
for  Injuries  resulting  from  the  exercise  of  which 
by  the  llowage  of  surface  water  upon  private 
property  no  recovery  can  be  bad  against  a  mu- 
nicipal coiporatlon.  Magarl^  t.  Wilmington. 
5  Ilonst.  (Del.)  630. 

A  municipal  corporation  Is  not  liable  for  the 
iloodlng  of  private  property  due  to  error  of 
judgment  of  the  city  authorities  in  devising  the 
plan  of  a  sewer  whereby  the  same  Is  inadequate 
to  vfat  the  water  directed  thereto.  Jbid. 

A  municipal  corporation  is  not  liable  for  the 
flooding  of  low-Iylng  lands  by  the  construction 
of  a  dralu  under  its  lawful  powers,  because  of 
an  error  of  judgment  In  making  a  culvert  too 
small,  in  tbe  absence  of  wantonness  or  malice. 
Thibodaux  V.  Thlbodaux,  4(t  La.  Ann.  1528,  10 
So.  450. 

A  municipal  corporation  Is  not  liable  for 
damages  resulting  from  Its  mistake  of  Judg- 
ment In  determining  the  capacity  of  a  proposed 
sewer,  Oeacb  v.  Scrsnton,  5  Lack.  L.  News, 
25. 

b.  Defective  conatructioH. 

The  municipality  cannot  shield  Itself  from 
liability  if  there  Is  any  negligence  In  carrying 
out  the  plan. 

A  municipal  corporation  In  the  construction 
of  sewers  acts  ministerially,  and,  If  It  discharges 
such  duty  In  such  a  careless,  negligent,  and 
Improper  manner  as  to  cause  large  qnantltJes  of 
water  to  flow  upon  and  damage  abutting  prop- 
erty, It  Is  responsible  therefor.  Montgomery  t. 
Gilmer,  33  Ala.  116,  70  Am.  Dec.  562 ;  GUt  v. 
Reading,  3  Pa.  Super.  Ct.  339  ;  Chicago  v.  Seben. 
1U5  III.  371,  46  N.  E.  244;  Thurston  T.  St. 
Joseph,  51  Mo.  510,  11  Am.  Rep.  463 ;  Horpby 
V.  Indianapolis  (Ind.)  63  N.  E.  409. 

A  municipality,  authorized,  but  not  compelled, 
to  build  and  maintain  sewnrs,  is  liable  to  the 
party  injured  if  sewage  escapes  and  overflows 
his  lands,  provided  the  damage  be  due,  either  to 
faulty  workmanship  and  material  employed 
in  the  construction  of,  or  in  neglect  to  reiwlr, 
tbe  sewer.  Winn  v.  Rutland,  52  Vt.  481 :  Wll- 
iett V.  St.  Albans,  60  Vt.  830,  38  Atl.  72. 

A  municipality  la  liable  for  a  defect  In  a 
conduit  made  use  of  In  its  plan  of  sewerage. 
Butler  T.  Edgewater,  2  SIIt.  Sup.  Ct.  3.  6  N. 
Y.  Supp.  174. 

A  city  is  answerable  for  negligent  original 
construction  of  a  sewer  or  drain,  or  failure  to 
keep  tbe  same  In  repair,  or  a  discontinuance 
thereof  by  walling  ap  the  outlet  so  as  to  cause 
water  to  gather  therein  nod  burst  out  or  other- 
wise escape  therefrom  In  large  quantities  Into 
cellars  and  basements,  whether  located  above  or 
below  the  street  grade.  Schroeder  v.  Baraboo, 
93  Wis.  05,  67  N.  W.  27. 

A  municipal  corporation  Is  liable  to  a  prop- 
erty owner  for  Injuty  to  hit  premises  from  the 
Imcklng  of  sewage  thereon  through  his  lateral 
sewer,  due  to  the  negligent  consrructicm  by  the 
city  of  the  sewer  Into  which  the  latter  flows. 
Lltchflcld  V.  Soutbwortb.  67  lit.  App.  3d8. 

A  municipal  corporation,  authorized  by  law  to 
construct  sewers,  ditches,  and  drains,  is  bound 
to  perform  that  work  when  undertaken  In  a 
skilful  and  careful  manner,  and  to  keep  the 
same  In  repair  thereafter,  and  is  liable  for  In- 
juries sustained  by  an  Inhabitant  by  reason  of 
Its  negligence  In  this  particular.  Zj^ansport  t. 
Wright,  25  Ind.  512. 

A  municipal  corporation  Is  liable  for  dam- 
ages caused  by  the  overflowing  of  property  by 
reason  of  tbe  Insufficiency  of  tbe  catch  baain 
of  a  sewer,  unless  Its  InsulBciaifr  was  due  to 
an  extraordinary  storm  such  w  a  person  oi 
ordinary  prudence  would  not  anticipate  and 
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provide  BgalDBt.  nlthougb  the  property  dam- 
aged was  located  below  the  grade  of  the  street. 

Schioffder  t.  Baraboo,  93  WIb.  H5,  C7  N.  W.  27. 

In  Thnrstoo  v.  St.  Joseph.  51  Mo.  510,  11 
Am.  Rep.  4tJ3,  wblch  was  an  actios  by  a  lot 
Dwuer  to  recover  for  damages  resulting  from 
the  negligent  construction  of  a  sewer,  Adams, 
J.,  lo  doIlverlDg  the  opinion  of  the  court,  not 
oalr  held  that  tbe  plaintiff  might  recover, 
In.  which  he  was  supported  by  hln  associates,  but 
went  farther,  and  expressly  overruled  tbe  case 
of  St.  Louis  V.  Gumo,  12  Mo.  414,  In  which 
it  had  been  held  that  a  municipality  was  not  lia- 
ble for  datiaages  consequential  upon  the  grading 
and  paving  of  a  street,  in  pursuance  of  Us  char- 
ter authority.  With  him  Sherwood  and  Kwing, 
JJ.,  concurred,  the  latter  In  tbe  result  only, 
while  Wagner,  J.,  wrote  a  separate  opinion  coa- 
corrlug  In  the  result,  but  expressly  dissenting 
from  tbe  opinion  of  Adams,  J.,  so  far  as  It 
overruled  such  case.  Vorles,  J.,  having  been 
of  counsel,  did  not  sit  in  tbe  case. 

The  construction  of  a  sewer  by  a  municipal 
corporation,  having  the  statutory  power  to  con- 
Btmct  sewers,  Is  not  a  public  work  for  the 
benefit  of  the  people  at  large,  so  as  to  shield 
tbe  city  from  liability  to  persons  whose  prop- 
erty Is  damaged  by  the  negligent  construction 
thereof.  Denver  r.  Khodes,  9  Colo.  S54,  13 
Pac.  729. 

A  municipal  corporation.  In  the  construction 
of  Its  sewei'K  and  dmins.  Is  bound  to  exercise 
the  same  degree  of  care  and  pi*udence  a  cautious 
Individual  would  do  it  the  whole  loss  or  risk 
were  bis  own,  and  Is  liable,  like  an  individual, 
for  damages  resulting  from  negligence  either  In 
tbe  construction  or  maintenance  of  such  sewers 
and  drains.  Ibid. 

A  manlclpal  corporation  is  liable  to  one  who, 
for  his  private  benefit,  connects  bis  premises 
wltb  a  sewer  constructed  by  the  corporation, 
for  injuries  resulting  from  tbe  negligent  con- 
struction or  maintenance  ihereof.  Ft.  Wayne 
V.  Coombs,  107  Ind.  75,  57  Am.  Rep.  82,  7  N, 
E.  74:i. 

The  liability  of  a  municipal  corporation  for 
the  flooding  of  private  property,  caused  by  the 
UDslEliful  or  Improper  manner  in  which  the  work 
of  constructing  a  sewer  was  performed.  Is  the 
same  as  that  of  an  Individual  under  like  circum- 
stances, who  is  held  to  competent  skill  lu  any 
work  he  may  nndertake  that  may  affect  the 
rights  of  others.  Magarity  v.  Wilmington,  5 
Uonst.  (Del.)  530. 

A  city  is  liable  for  damage  caused  by  the  de- 
fective construction  of  a  sewer,  although  a 
change  of  plan  made  was  not  autliorlied  by  the 
common  coupcll,  when  one  of  the  aldermen  di- 
rected the  change,  and  the  city  approved  of  the 
construction  of  the  sewer  upon  Bettlement  with 
the  contractor,  Munk  v.  Watertown,  87  Qun, 
261,  2-4  N.  Y.  Supp.  227. 

A  municipality,  which  constructs  a  sewer  In 
a  negligent  and  improper  manner,  although  the 
plans  and  specificatlonb  therefor  are  adequate 
and  sufficient,  is  liable  for  tujuriefa  sustained  to 
person  or  property  by  a  property  owner  whose 
premises  are  flooded  with  sewage,  and  whose 
health  Is  thereby  impaired  because  the  sewer 
Incomes  broken,  crashed,  disconnected,  ond 
filled  with  solid  matter.  Mnnn  v.  Hudson,  61 
App.  Plv.  343,  70  N.  Y.'Supp.  025. 

There  Is  a  New  Jersey  case  which  appears  to 
t>c  one  of  line  on  this  quepllon,  the  court  hold- 
Ing  that  ^  municipality  Is  not  responsible  tor 
the  consequences  of  a  break  In  a  public  sewer 
due  to  faulty  construction,  even  though  the  re- 
sult of  cai'eleBsnees  of  Its  own  agonls  :  but,  after 
such  break  has  occurred,  and  occasions  a  pri- 
vate nalsance,  und  the  pnblic  authorities  have 
notice  of  ttfe  accident,  a  duty  to  repair  arises, 
for  the  breach  of  which  an  Injured  IndlTlduai 
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has  a  private  action.  Jersey  City  v.  Klernan, 
SO  N.  J.  L.  246,  13  Atl.  170. 

A  landowner  need  not  Incur  expense,  or  take 
precaution,  to  protect  bis  premises  from  the 
possible  consequences  of  the  negligent  acts  of  a 
local  board  in  eonatrncting  a  defective  aewer. 
Brown  v.  Sargent,  1  Foet.  ft  F.  112. 

Abutting  property  owners  and  taxpayers  can- 
not enjoin  a  municipal  corporation  from  accept- 
ing a  system  of  sewers  constructed  for  It  under 
contract  and  from  paying  therefor,  on  account 
of  tbe  defective  construction  thereof,  where  the 
manner  of  constructing  and  accepting  sewers  Is 
placed  by  the  statute  In  the  hands  of  the  coun- 
cil and  such  landowners  are  afforded  a  full  and 
complete  remedy  at  law  thereunder  tor  sach  de- 
fpctWe  construction.  Robinson  v.  Valparaiso, 
136  Ind.  616,  36  N.  E.  644. 

Where  an  Injary  is  Inflicted  by  the  negligent 
construction  of  a  aewer,  the  person  injured  need 
not  i*roceed  under  the  statutory  remedy,  but 
may  bring  an  action  to  recover  the  damages. 
Clothier  v.  Webster,  12  C.  B.  N.  S.  790,  9  Jur. 
N.  8.  ^31. 

c.  For  private  iencflt. 

A  municipal  corporation  cannot  make  a  bind- 
ing contract  to  construct  and  keep  in  repair  a 
dlLcb  on  one  of  its  streets  merely  for  the 
purpose  of  draining,  reclaiming,  and  rendering 
valuable  to  the  owner  a  parcel  of  land  beyond 
tbe  city  limits.    Peru  v.  Gleason.  91  Ind.  566. 

So,  a  mnniclpal  corporation  has  no  power  to 
place  a  limitation  upon  Its  powers  of  local  gov- 
ernment by  contracting  to  keep  a  ditch  con- 
structed by  it  In  repair  so  as  to  afford  drainage 
outlet  to  private  land,  in  consideration  of  a 
grant  by  ibe  owner  of  tbe  right  of  way  for  the 
ditch  over  hla  land.  Bamlltoa  v.  Shelbyvllle, 
6  Ind.  App.  538,  83  N.  E.  lOOT. 

The  power  of  a  mtinlclpal  corporation  to  make 
a  drain  In  one  of  Its  streets  to  serve  as  an  out- 
let for  drains  on  wet  and  swampy  land  of  pri- 
vate owners  lying  within  and  outside  the  cor- 
porate limits  exists  only  because  It  determines 
that  such  drain  will  be  for  the  promotion  of  the 
bcaltbfuiness  and  welfare  of  tbe  city;  but  it 
cannot,  by  contract,  prevent  the  future  exer- 
cise by  the  council  of  Its  discretionary  power 
to  reverse  that  determination  and  abandon  the 
ditch.    Peru  v.  Gleason,  91  Ind.  566. 

A  contract  to  build  a  sewer  for  the  exclusive 
use  of  a  state  Institution  located  outside  the 
corporate  limits,  In  consideration  of  the  loca- 
tion of  the  Institution  at  that  place,  Is  ultra 
vires,  and  cannot  be  enforced  against  tbe  mo- 
nlclpatlty  corporation  making  It.  Kankakee  t. 
Illinois  Eastern  Hospital,  66  HI.  App.  112. 

A  municipal  corporation  is  not  liable  for  fail- 
ure to  curry  out  Its  contract  with  the  owners 
of  certain  wet  and  swampy  lands  Inside  and  oat- 
side  the  corporate  limits,  to  make  a  ditch  on  a 
public  street  within  the  city  limits  to  serve  as 
on  outlet  for  a  ditch  to  be  constructed  by  the 
several  owners  on  their  own  land  so  as  to  drain 
the  same,  which  would  be  of  public  benefit  and 
make  suvb  lands  valuable,  although  the  land 
owners  have  performed  their  part  of  tbe  agree- 
nient  by  coustmctlng  tbeir  portion  of  the  ditch, 
and  tbe  breach  on  the  part  of  tbe  municipality 
has  prevented  their  lands  being  drained  as  well 
as  they  otherwise  would  be.  Such  a  contract  Is 
not  binding  on  the  city  because  it  Is  an  attempt 
lo  control  Itx  discretionary  right  to  tbe  future 
exercise  of  Its  legislative  power.  Peru  t.  Glea- 
son. 91  Ind.  560. 

A  contract  on  the  part  of  a  municipal  cor- 
poration insuring  or  guaranteeing  a  person  from 
nater  flowing  back  upon  bis  lands,  through  a 
aewer  constructed  by  said  municipal  corpora- 
tion. Is  ultra  vtrea  In  tbe  absence  <a  express 
charter  power  so  to  contract,  and  will  create 
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Kentucky  Coubt  of  Appbau. 


no  greater  llablllt;  thnn  exlets  In  the  Bbsence 
of  an;  contract, — namely,  tbe  duty  to  coDBtruct 
Bucli  sewer  without  negllgrence.  NasbTllIa  t. 
Rutherland,  92  Tenn.  33S.  10  L.  R.  A.  619,  21 
8.  W.  674. 

A  Clause  In  a  deed  to  ttie  right  of  way  for  a 
sewer  pipe,  reqnlring  tbe  city  to  construct  the 
■ewer  with  a  aoltable  rain  so  as  to  prevent  wa- 
ter from  flowing  back  onto  the  grantor's  prem- 
ises, aBSumes  to  Insure  tbe  grantor  against 
damages  from  that  caUBe,  and.  In  the  abaence 
of  exprem  charter  power,  la  ultra  vbre».  Ibid. 

Tbe  presumption  Is  that  a  municipal  corpora- 
tion, when  constructing  a  sewer  In  Its  corporate 
capacity,  acts  for  a  public  purpose,  and  for  the 
benefit  of  the  commnnlty  at  large  or  tbe  pe<vle 
generally  In  tbe  locall^  of  tbe  improrement, 
and  not  merely  In  tbe  Interest  of  a  particular 
Individual  who  may  petition  for  sncb  ImproTe- 
meot,  imd  who  may  be  specially  benefited  there- 
by. McDanlel  t.  Columbus,  dl  Ga.  462,  17  8. 
E.  1011. 

d.  BwtenaUtn. 

Authority  In  a  municipal  corporation  to  con- 
struct a  drainage  ditch  or  sewer  Includes  tbe 
right  to  make  It  efQcacIous  by  extending  It  as 
far  as  necessary  beyond  Its  corporate  limits. 
Minnesota  &  M.  Land  &  ImproT.  Co.  t.  Billings, 
50  C.  C.  A.  70,  111  Fed.  972. 

But  one  municipal  corporation  cannot  extend 
Its  sewer  within  the  territory  of  another  mu- 
nicipality without  Its  consent,  or  without  taking 
the  statutory  steps,  even  though  It  holds  the  fee 
to  tbe  land  It  would  occupy.  Hamilton  v.  Bar- 
ton Twp.  20  Can.  B.  C.  173,  Affirming  17  Ont. 
App.  Uep.  846,  Afllrmlng  18  Ont.  Rep.  189. 

Equity  will  not  compel  a  city  to  extend  a 
sewer,  even  though  said  city  may  have  entered 
Into  contract  relative  thereto  for  good  conald- 
eratloQ.  such  extension  being  an  administrative 
act.  Gove  BIddeford,  86  Ue.  883,  27  Atl. 
264. 

Authority  to  a  village  to  extend  Its  sewer 
Into  and  across  tbe  territory  of  an  adjoining 
township  win  not  Include  tbe  right  to  carry  It 
across  land  lying  In  a  township  that  does  not 
touch  tbe  boundaries  of  tbe  village.  South  Or- 
nnge  v.  Whittlngham,  58  N.  J.  L.  655,  35  At!. 
407. 

A  return  to  an  alternative  mandamus  requir- 
ing a  municipality  to  extend  a  aewer  which  has 
been  stopped  by  QUing  in  work  so  that  the  sew- 
age flows  back  causing  sickness  and  unwhole- 
some and  ofTeuslve  smells  In  tbe  relators'  homes, 
which  answers  that  tbe  filling  In  was  by  stat- 
utory authority ;  the  extension  of  tbe  sewer 
across  tbe  new  land  Is  Impracticable  and  ex- 
pensive; that  the  city  has  no  funds  for  the 
purpose  and  no  authority  to  raise  them ;  that 
there  Is  another  sewer  In  course  of  construc- 
tion, nearly  complete,  available  to  remedy  the 
Ills  complained  of, — Is  suBlcIent  on  motion  to 
quash  It.  State  ^  rel.  Gallager  v.  Jersey  City 
Bd.  of  Public  Works,  45  N.  J.  U  465. 

IT.  Outlet. 

a.  Must  be  provided. 

A  proper  outlet  Is  a  necessary  pnrt  of  a  sewer. 
Any  plan  which  does  not  provide  one  must  be 
regarded  as  defective.  The  outlet  must,  more- 
over,  be  such  as  not  to  Involve  a  trespass  on 

private  property. 

A  village  which  falls  to  provide  a  proper  out- 
let for  sewflgo  and  surface  water,  whereby  they 
are  collected  and  thrown  upon  the  premises  of 
a  property  owner,  is  liable  for  the  resulting  in- 
Jury.  fJlllett  V.  Kinderbook,  77  Hiin,  004,  28 
N.  Y.  Supp.  1044. 

A  city  bas  no  right  to  construct  a  sewer  and 
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make  no  provision  for  an  outlet  so  that  It  ovuv 
flows  onto  private  property.  Oags  T.  Chlcac<^ 
191  III.  210.  60  N.  E.  896. 

It  Is  within  the  power  of  tbe  corporate  au- 
thorities of  municipal  corporations  to  provide 
such  outlets  for  a  sewer  as  the  conformation  of 
the  ground,  the  location  of  existing  means  of 
drainage,  and  other  circumstances  shall  dictate ; 
and  the  courts  will  not  dlstuih  their  determina- 
tion In  that  respect,  except  to  correct  a  clear 
abuse  of  such  discretion.  Cburcb  v.  People 
rel.  Eocbersperger,  179  III.  205,  53  N.  B.  554. 

A  city  wblcb,  by  its  charter,  la  given  general 
power  over  drainage,  baa  Implied  authority  to 
contract  with  a  landowner  beyond  the  corporate 
limits  tor  permission  to  enlarge,  straighten,  and 
keep  in  repair  tbe  ditch  tbrongh  hli  piemlses  so 
as  to  provide  a  Bufflcl«it  outlet  for  tbe  city 
sewage,  where  Its  charter  further  requires  it  to 
keep  a  river  which  bounds  It  free  from  pollu- 
tion, and  there  is  no  other  outlet  available, 
nslde  from  the  ditch,  extending  beyond  Its  lim- 
its. Coldwater  v.  Tucker,  S6  Mich.  474,  24  Am. 
Hep.  001. 

A  city  may  be  enjoined  from  discharging  Its 
sewage  on  or  near  inhabited  premises,  and  there- 
by rendering  them  untenantable,  and  causing 
sickness.    Waycross  v.  Honk,  113  Ga.  968,  89 

8.  E.  577. 

A  municipal  corporation  having  tbe  power, 
under  Its  charter,  to  construct  local  Improve- 
ments may  lawfully  extend  a  sewer  beyond  the 
corporate  limits  for  the  purpose  of  securing  a 
suitable  outlet  for  tbe  same,  and  an  ordinance 
providing  therefor  Is  valid.  Maywood  Co.  T- 
Maywood,  140  III.  216,  29  N.  E.  704. 

But  under  the  Ontario  laws,  one  township 
cannot  discharge  the  waters  collected  within 
Its  area,  anywhere  In  another  township  there 
to  be  let  loose,  witbout  being  liable  for  dam- 
ages to  the  parties  Injured  tiiereby ;  such  lia- 
bility arising  for  an  act  done  without  any  Ju- 
risdiction whatever,  utterly  ultra  rircs,  and 
not  merely  as  for  negligence  In  tbe  mode  of  per- 
forming an  act  legal  In  itself.  Ellice  Twp.  t. 
Ulles,  23  Can.  S.  C.  429. 

The  power  of  a  municipal  corporation  to  ex- 
tend a  sewer  or  drain  beyond  che  corporate  lim- 
its when  It  Is  necessary  to  do  so  In  order  to  ob- 
tain a  proper  outlet,  so  as  to  render  such  sewer 
Bvallable  for  the  object  for  which  It  Is  con- 
stnicttid,  is, conferred  by  implication  by  n  stat- 
ute vesting  the  corporate  authorities  of  cities 
and  villages  with  power  to  moke  local  improve- 
ments by  special  assessment  as  tbey  shall  by 
ordinance  pi-escribe.  Cocbran  ^,  Park  Ridge, 
138  III.  295,  27  N.  E.  930. 

A  municipal  corporation  la  authorized  to  con- 
struct a  drain  from  a  point  wltbld  Its  limits  to 
a  point  outside  os  an  outlet  for  the  waters 
and  sewage  of  the  city,  under  an  net  authorizing 
such  construction  as  an  outlet  or  inlet  leading 
out  of  or  into  cities  whenever  necessaij  "for 
the  successful  drainage"  thereof,  the  word 
"drainage"  not  being  restricted  to  the  removal 
of  surface  and  storm  wnter  alone, — especially 
in  view  of  another  clause  requiring  tbe  act  to 
be  llberally  construed  "to  promote  the  drainage 
of  cities  .  .  .  and  the  improvement  of  tbe 
public  health."  Valparaiso  v.  Parker,  148  Ind. 
370.  47  N.  K.  330. 

The  power  of  a  municipal  corporation  to  con- 
demn private  property  outalde  the  corporate 
limits  for  the  necessary  outlet  to  a  sewer.  Is  ex- 
pressly given  by  statute,  where  the  taking  or 
damagiDf;  of  such  private  property  Is  required 
to  complete  tbe  Improvement  provided  for.  May- 
wood  Co.  V.  Maywood,  140  III.  216,  29  N. 
704. 

A  municipal  corporation  having  tbe  authority 
to  construct- sewers  and  drains  for  the  protec- 
tion and  improvement  of  Its  streets,  and,  as  in- 
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cideac  thereto,  the  right  to  acquire  land  for 
that  purpose,  baa  the  power  to  acquire  au  ease- 
ment In  I  he  land  from  the  termination  of  a 
street  on  a  rirer  bonk  dovn  to  low-water  mark 
for  coostractli^  a  gutter  as  a  drainage  outlet, 
and  to  couatnict  the  gutter  thereon.  Scblpper 
T.  Aurora,  121  Ind.  164,  6  L.  R.  A.  318.  22  N.  R. 
878. 

But  the  English  public  health  act  of  1876 
does  not  prevent  the  local  authority  from  ac- 
cepting a  sewer  which  has  no  outfall.  Homse; 
Local  Board  v.  Davis  [1898]  1  Q.  B.  756,  62 
L.  J.  Q.  D.  N.  8.  427,  68  L.  T.  N.  S.  503,  57  J. 
P.  612.  4  Reports,  322. 

And  after  a  municipal  corporation  baa  par- 
teased  land  for  the  disposal  of  sewage  under 
legislative  authority,  the  legislature  may  change 
the  purpoae  for  which  the  land  may  be  used. 
State,  Mlllbum  Twp.,  Prosecutora,  t.  South  Or- 
ange. 55  N.  J.  L.  254,  26  Atl.  75. 

So  where  un  urban  authority  acqnlrea  more 
land  than  necessary  for  the  Immediate  disposal 
of  sewage,  but  which  will  ultimately  be  required 
for  that  purpose,  It  need  not  sell  the  land,  but 
may  retain  It,  and  may  use  tt  for  some  other 
lawful  piirpoBP,  such  as  recreation  ground  or 
the  like,  provided  nothing  Is  done  which  will  Im- 
pair the  usefulness  of  the  laud  for  the  ultimate 
purpose  to  which  It  la  to  be  devoted.  Atty. 
Gen.  v.  Teddln^rtou  [18981  1  Ch.  66,  67  L.  J. 
Ch.  N.  S.  23,  77  L.  T.  N.  S.  420,  46  Week.  Bep. 
88,  61  3.  P.  S25. 

Where  an  arrangement  was  entered  Into 
whereby  two  municipalities  were  to  connect 
with  the  sewers  of  a  third  which  in  Its  turn 
-nixB  to  connect  with  the  sewers  of  Montreal, 
upon  a  puaranty  by  the  third  municipality 
n^alnst  all  damages  which  might  result  to  Mon- 
treal whellfcr  from  the  connection  of  said  sew- 
ers, or  works  necessary  In  connection  there- 
with, and.  In  case  of  the  Montreal  sewer  becom- 
ing Ineulhclent,  to  bear  the  proportional  cost 
of  new  woi-fcs,  with  similar  guaranties  from  the 
QrRt  two  munlclpalltleB  to  the  third,  such  giiar- 
aiily  bound  the  three  municipalities,  not  only 
for  all  damages  resulting  from  the  act  of  mak- 
ing the  actual  connection  of  the  sewera,  but 
nlso  for  damages  that  might  be  subsefinently 
occasioned  from  time  to  time  on  account  of 
(he  user  by  them  of  the  Montreal  sewer;  and 
ihc  municipalities  are  not  relieved  from  con- 
trltiutlng  to  the  cost  of  new  works  rendered 
noci'fisnry  on  account  of  the  InnufQcIency  of  the 
sewer,  by  tho  postponement  of  the  construction 
of  flu<'h  woiks  hy  the  city  of  Montreal.  Mont- 
real V.  Sle.  Cunfgonde,  32  Can.  8.  C.  135. 

b.  Inadcijuavii  or  negligent  location  of, 

A  municipnl  corporotlon  having  the  power 
to  culiiblitih  public  sewers,  at  the  same  time  ac- 
(jnirt^s  the  corresponding  duties  and  obll^tlons 
grov.los  out  of  the  exercise  of  the  power,  and 
:iiust,  III  its  peril,  make  the  outfnil  of  Its  sew- 
ers wliere  llie  deposits  from  them  will  be 
proinpily  removed  by  the  Influx  of  the  tides,  so 
th:it  they  will  not  create  a  nuisance  either  to 
public  health  or  the  right  of  navigation ;  or  it 
must  provide  for  their  speedy  removal  In  some 
oihiT  modi'.  State  v.  Portland,  74  Me.  268,  43 
Am.  Hop.  uSC. 

It  is  the  duty  of  a  municipal  corporation  to 
pxoL-clKO  reasonable  care  in  discharging  the  filth 
tTiitheted  Into  Ita  sewers;  and,  when  the  escape 
for  ihis  filth  Is  stopped.  It  must  provide  annilier, 
and  1:'  lliible  for  damages  resulting  to  private 
|)!oi(e:tv  liy  re.ison  of  Its  neglect  so  to  do. 
I^ouisvlile  V.  O'Mallcy,  21  Ky.  L.  Hep.  873,  53 
S.  \V,  2S7. 

The  fact  that  a  local  board  la  required  by 
statute  to  dlappse  of  the  sewage  of  Its  district 
will  not  authorize  it  to  dispose  of  it  In  a  man- 
61  L.  R.  A. 


ner  Injurious  to  Its  neighbors,  and  It  cannot 
discharge  It  Into  the  drainage  system  of  an  ad- 
joining district.  Atty.  Gen.  v.  Acton  Local 
Board,  L.  R.  22  Ch.  DIv.  221.  52  L.  J.  Ch.  N.  8. 
108,  47  L.  T.  N.  S.  510,  31  Week.  Rep.  153. 

A  dty,  although  It  builds  a  sewer  with  due 
care  and  in  strict  conformity  with  the  plan 
adopted  by  the  council.  Is  liable  for  the  Injury 
sustained  by  a  properly  owner  whose  premises 
are  flooded  by  water  which  overflows  from  a  gut- 
ter by  reason  of  the  Inadequacy  of  the  outlet. 
Seaman  v.  Uarshall,  116  Mich.  827,  74  N.  W. 
484. 

Equity  will  enjoin  a  municipal  corporation 
from  discharging  the  contents  of  a  permanent 
sewer  upon  private  property  without  having  ac- 
quired the  right  to  do  so.  New  York  C.  &  H.  H. 
R.  Co.  V.  Rochester,  127  N.  Y.  591,  28  N.  E. 
416. 

A  muQlclpal  corporation  has  no  right  to  dis- 
charge the  contents  of  a  sewer  upon  the  prem- 
ises of  an  individual.  Jacksonville  t.  Lambert, 
02  111.  51». 

When  a  dty  has  undertaken  to  construct  a 
sewer,  It  Is  Its  duty  to  secure  a  proper  outlet 
for  It;  and,  if  tt  passes  under  a  railroad  rlRht 
of  way,  It  must  nccinire  the  right  to  repair  the 
sewer  after  It  Is  built.  Netzer  v.  Crookston,  59 
Minn.  244,  61  N.  W.  21. 

The  collection  and  Inevitable  precipitation, 
during  frequently  i-ecurrlng  freshets,  of  water 
and  sewage  upon  the  private  properly  of  an 
owner  lo  such  a  way  as  to  constitute  a  direct 
Invasion  of  the  owner's  rights,  and  to  be  In  the 
nature  of  a  trespass  upon  his  property,  by  rea- 
son of  the  plan  of  construction  of  the  aowernge 
system,  will  create  a  liability  against  tlie  rlly. 
regardless  of  good  faith  In  the  devising  of  the 
plan,  and  of  the  fact  that  the  best  material  Is 
used  In  Its  construction.  King  V.  Kansas  City, 
58  Kan.  334,  49  Pac.  88. 

A  city  must  be  held  liable  for  damages  occa- 
sioned hy  the  discharge  of  one  of  its  sewers 
uear  plaintiff's  property,  although  he  hnd  agreed 
that  a  sewer  might  discharge  there,  but  had  only 
stipulated  for  the  permission  of  a  mere  overflow 
sewer,  and  not  for  such  as  was  placed  there, 
liowlng  continually.  Loughrnn  v.  Des  Moines, 
72  Iowa.  382.  .14  N.  W.  172. 

Liability  of  a  municipal  corporation  for 
throwing  sewage  onto  private  lands  Is  not  re- 
lieved because  the  filth  Is  thrown  Into  the  sewer 
byprlvnte  Individuals  without  authority.  Close 
V.  Woodstocl;.  23  Ont.  Rep.  »9. 

Where  fl  municipal  corporation  under  s'stt-. 
utor}-  anthorlty  changes  the  channel  of  a  brnnk 
for  sewer  purposes.  It  cannot  empty  sewage  Into 
the  old  channel  tn  the  Injury  of  the  nn-ners  of 
land  throuKh  which  It  rims:  and  they  will  be 
entitled  to  an  injunction  to  restrain  such  action. 
Woodward  v.  Worcesier.  121  M.iss.  24.". 

That  municipal  authorities,  in  constmcMns 
the  outfall  of  a  sewer,  adopted  a  plan  in  wliich 
there  was  no  defecl.  and  escrelsed  Its  bfst 
judgment  ns  lo  the  propel-  lueation  of  the  out- 
fall, being  guilty  of  no  negligence,  will  not  ab- 
solve the  municipality  from  ilnblilty  to  indict- 
ment in  case  the  outfall  actually  crea;cs  ii  nui- 
sance. State  V.  Portland,  74  Me.  208.  43  Am. 
Hep.  586. 

A  city  Is  liable  for  the  damatres  sastnined  by 
a  l.mdowiier  hy  reason  of  its  failure  to  eompIet& 
a  sewer  entirely  across  his  prerais^-s.  the  owner's 
i-onscnt  to  the  construction  of  which  was  given 
on  f.'ondltlOD,  agreed  to  hy  the  city,  that  It 
bhonld  be  so  constructed.  wh"rpliy  It  Is  allowed 
to  discharge  upon  and  overflow  such  premises. 
McHrlrte  v.  Akron,  12  Ohio      ('.  610. 

A  city  Is  liable  for  the  Hooding  of  prlvare 
premises  caused  by  the  collection  and  discharge 
thereon,  by  means  of  a  sewer,  of  a  greater  flow- 
age  of  water  than  there  was  before  the  sewer 
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wns  constructed,  and  of  wbich  the  city  had  no- 
tice. HarrfgiiD  t.  WilmlD^ton,  8  TIouBt.  (Del.) 
140.  12  Atl.  779. 

A  mnnlclpallt;  wbfch  rebuilds  the  outlet  of 
a  eewor  upon  a  new  and  differeDt  grade,  where- 
by water  and  sewage  are  dfschargpd  and  flooded 
upon  adjacent  premises,  la  liable  tlierefor,  where 
tUe  damajie  docs  not  directly  result  to  the  In- 
jured party  frum  tiis  use  and  oi!c-upatlou  of  the 
same  for  ii!a  private  advantage  and  convenience. 
Defer  v.  Detroit,  67  Mich.  346.  34  N.  W.  680. 

A  city,  in  constructing  sewers  which  enter 
Into  a  river,  while  not  required  to  anticipate  un- 
precedented floods  which  are  likely  to  cause  the 
water  to  back  np  into  the  Bewers,  must,  how- 
ever, guard  against  those  which,  while  onuaoal 
and  I'are,  are  not  unlikely  to  occur  again.  Kan- 
sas City  1.  King  (Kan.)  68  I'ac.  1003. 

A  municipal  corporation  is  liable  for  dam- 
ages occasioned  by  the  construction  of  sewers 
and  ditches  tor  drainage  purposes  in  such  n 
manner  us  to  diTert  the  water  from  the  streets 
and  discharge  it  in  Increased  quantities  upon, 
and  to  the  Injury  of,  adjacent  lands.  Troy  v, 
Coleman,  58  Ala.  570 ;  Union  Springs  t.  Jones, 
o8  Ala.  654. 

A  municipal  cotporatlon  Is  liable  for  empty- 
ing a  sewer  onto  private  property,  although 
done  by  the  acta  of  the  common  council,  which 
are  quasi  Judicial.  Beach  v.  Elmlra,  22  llun, 
158.  34  N'.  Y.  S.  R.  522,  11  N.  Y.  Supp.  913. 

A  complaint  alleging  that  a  municipal  corpora- 
tion constructed  a  drain  to  plaintiff's  lot,  upon 
v.hlch  It  discharged  its  contents,  to  the  Injury 
of  the  pro|)erry.  Is  sufficient  to  State  a  cause  of 
action.    Bradt  v.  Albany,  5  llun.  501. 

Under  the  power  of  awarding  damages  for  the 
location  of  a  sewer  oucfall,  a  committee  can- 
not determine  whether  a  cesspool  abonld  or 
should  not  be  cwstructed,  and  award  annual 
damages  to  be  paid  In  the  future  till  such  cess- 
pool shall  be  built  by  the  city.  Jackson  t.  Port- 
land, 03  lie.  55. 

In  Canada  It  has  been  held  that  the  adoption, 
by  a  municipal  corporation,  of  a  sewer  outfall 
as  plHunod  by  the  engineer  does  not  constitute 
upKllgence  In  the  municipality  If  It  proves  In- 
sufllcient.  Elilce  Twp.  v.  Ililes,  23  Can.  S.  C. 
42'J. 

In  one  case  It  was  held  that  the  proTlalon  of 
the  5th  Amendment  to  the  United  States  Consti- 
tution, that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,  does 
not  apply  to  the  act  of  a  municipal  corporation 
of  a  state  in  turning  the  flow  of  surface  water 
into  a  public  stream  beside  a  wharf  in  such  a 
way  that  the  adjacent  water  was  made  shallow 
nnd  the  wharf  rendered  of  no  value.  Barron  v. 
Ualllnigre,  7  Pet.  243,  8  L.  ed.  672. 

rut.  notwithstanding  that,  it  has  been  held 
that  a  municipal  corporation  will  be  liable  for 
emptying  a  sewer  Into  a  slip  In  such  a  way  as 
to  fill  It  up,  and  prevent  the  owner,  who  op- 
crates  a  ferry,  from  entering  the  same  with  his 
bout.  Slolght  V.  Kingston,  11  liun,  504,  Appeal 
Dismissed  in  73  N.  Y.  592. 

So,  a  municipal  corporation  la  liable  for  dam- 
age resulting  from  Its  negllicenee  in  so  diverting 
surface  water  and  constructing  Its  sewers  as  to 
(iostioy  a  marine  railway  by  the  sediment  de- 
lioslied  around  and  upon  It ;  and  such  result 
cannot  be  Justified  by  a  discretionary  power  to 
construct  drains.  Cahlll  v.  Baltimore,  93  Ud. 
:;33.  4S  Atl.  705. 

The  erection  of  wharves,  and  the  artificial 
deepening  of  adjacent  docks  to  make  the  prop- 
erly available  for  use,  will  not  relieve  a  munici- 
pal eorporatloi  from  liability  for  consequences 
resulting  from  its  negligent  construction  or 
malntenani«  of  Its  sewers  so  that  the  docks  are 
liiled  up.  Constitution  Wharf  Co.  v.  Bostra, 
l.-»C  .Mass.  307,  30  X.  E.  1134. 
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Borough  Improvement  commlsaloners  are 
guilty  oC  negligence  In  connecting  a  new  sewer 
with  a  sewer  on  plaintiff's  premises  without 
placing  therein  a  penstock,  which  would  have 
prevented  water  backing  Into  the  plaintiff's  sew- 
er, where  the  previous  connection  with  the  old 
sewer  hnd  such  a  penstock.  Ruck  v.  Williams, 
3  H.  &  N.  308,  27  L.  J.  Exch.  N.  3.  357. 

Where  a  railroad  is  carried  through  a  deep 
out  or  excavation  under  a  street,  which  crosses 
Ic  by  a  brid!;e.  the  municipality  will  not  be  al- 
lowed to  and  equity  will  restrain  it  from  con- 
structing a  sewer,  which  will  discharge  the  wa- 
ter of  the  street  Into  the  cut,  under  the  bridge, 
thereby  endangering  the  excavation  wail  and 
the  railroad  station  supported  by  it;  and  the 
fact  that  the  construction  of  tbe  railroad  in 
an  excavation  Intercepted  the  natural  drainage 
of  the  municipality  will  not  alter  the  case,  where 
a  drain  can  be  constructed  that  will  not  injure 
the  railroad  though  at  a  greater,  but  not  unrea- 
sonable, expense.  Unnbnrj  &  N.  B.  Co.  v.  Nor- 
walk.  37  Conn.  109. 

The  action  of  a  local  authority  In  tbe  execu- 
tion of  Its  statutory  power  In  diverting  sewage 
from  one  drain  or  sewer  Into  another  already 
surcharged  with  sewage,  whereby  damage  Is  oc- 
casioned to  an  Individual  occupier  of  premises, 
is  not  a  mere  act  of  omission,  but  constitutes 
the  commission  of  a  legal  wrong,  in  respect  of 
which  the  occupier  may  maintain  an  action  for 
the  damage  sustained.  Dent  v.  Bournemouth, 
06  I..  J.  g.  B.  N.  S.  395. 

liljeclment  will  He  against  a  city  which  takes 
possession  of  the  property  of  a  riparian  owner 
and  constructs  thereon  a  sewer  outlet  into  the 
river,  and  drives  and  maintains  piles  along  the 
water  front  for  the  purpose  of  protecting  the 
sewer.  Ilarrlngton  v.  Port  Huron,  86  Mich.  40, 
13  L.  B.  A.  864,  48  N.  W.  041. 

Substantial  damages  need  not  be  shown  to  en- 
title a  board  of  public  works  to  an  Injunction  re- 
straining the  discbarge  of  sewage  Into  Its  sew- 
age system  by  an  adjoining  district,  where  the 
j  wrong  is  done  under  a  claim  of  right,  not  only 
to  discharge  sucb  sewage,  but  to  Increase  the 
nnmber  of  drains,  claiming  such  a  right  by  pre- 
scription on  behalf  of  all  tbe  Inbabltants  of  the 
district.  Atty.  Gen.  v.  Acton  Local  Board,  L. 
K.  22  Cb.  Div.  221,  52  L.  J.  Cb.  N.  S.  108,  4T  L. 
T.  N.  S.  510,  31  Week.  Rep.  163. 

An  owner  of  land  may  enjoin  a  municipal  cor- 
poration and  highway  commissioners  from  ex- 
tending an  outlet  for  the  sewage  of  the  munici- 
pality along  a  highway  in  a  direction  different 
from  that  of  the  natural  flow,  and  discharging 
the  same  at  a  point  where  It  will  flow  across 
his  land,  where  the  Injury  resulting  from  the 
noxious  odors  therefrom  Is  Irreparable,  nnd  Its 
continuance  will  permanently  injure  the  prop- 
erty and  health  of  such  owner  and  his  family. 
DIerks  v.  Addison  Twp.  Highway  Comrs.  142  111. 
197.  31  N.  E.  406, 

An  Injunction  will  be  granted  against  a  city 
discharging  sewage  on  lands  of -an  adjacent  town 
under  provision  of  the  statute  authorizing  a 
board  of  health  to  restrain  by  Injunction  such 
nuisance.  Gould  v.  Rochester.  105  N.  Y.  46,  12 
N.  K.  275,  Reversing  39  Hun,  Tt>,wherethe  right 
to  maintain  the  action  was  denied  because  prop- 
er service  had  not  been  obtained  upon  the  cliy. 

Kqulty  win  not  restrain  a  municipal  corpora- 
tion from  connecting  Its  street  drains  with  a 
private  sewer  constructed  to  carry  off  surface 
water  which  naturally  flowed  through  a  gully 
on  the  same  land,  when  the  Street  formerly 
drained  through  the  gully,  and  tbe  natural  flow- 
age  Is  not  to  be  Increased.  Keating  y.  Pittston, 
8  Kulp,  421. 

In  an  action  by  a  board  of  public  works 
against  an  adjoining  district  to  restrain  the  dls- 
fharfie  of  sewage  Into  its  system,  tbe  court. 
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while  reatralDlng  the  defendant  from  Increaelng 
<he  burden  cast  upon  the  district,  retnaed  to  re- 
strain It  from  discharging  sewage  through  the 
drains  already  constructed,  upon  the  ground  of 
the  plalntilTa  delay  In  commpnclng  the  proceed- 
ings, and  the  great  Inconvenience  that  would  be 
cast  upon  the  defendant,  while  the  plaintiff  wna 
not  shown  to  be  llkelj  to  aaffer  any  snbstnntlal 
Injury  therefrom,  Atty,  fien.  v,  Acton  Local 
Board,  L.  K.  22  Ch.  DIv.  221,  fi2  L.  J.  Ch.  N.  S. 
108,  47  L.  T.  N.  S.  510,  31  Week.  Rep.  153. 

UnlnteriTipted  use  le  necpssary  to  acquire  a 
preserlptivD  right  to  empty  a  town  drain  on  I 
the  land  of  an  Individual,  and  the  drain  must ' 
be  continued  all  the  time  In  the  aame  condi- 
tion.   Cotton  T.  Pociisset  Mfg.  Co.  13  Met.  429. 

Where  a  prescriptive  right  has  been  acquired 
to  drain  certain  houses  of  a  local  district  Into 
Its  sewage  system,  and  thence  Into  the  system 
of  an  adjoining  district,  the  local  board  cannot 
Increase  the  burden  thereby  cast  upon  the  ad- 
Jolnluj?  dlstii<:t  by  draining  or  permlttlngr  other 
bouses  to  be  drained  Into  Its  system,  and  then 
casting  the  Increased  sewage  Into  the  adjoin- 
ing system.  Atty.  Ren.  v.  Acton  Local  Board, 
L.  R.  22  Ch.  Dlv.  22t.  52  L.  J.  Ch.  N.  S.  108, 
47  L.  T.  X.  S.  510,  31  Week.  Rep.  153. 

c.  V»c  of  stream  a*. 

1.  Incrcaeini/  flotr. 

A  ciiy  ifi  not  entitled  to  the  use  of  a  natural 
water  courM>  across  the  land  oC  an  Individual 
to  carry  o<T  water  collected  by  drainage  from 
the  neighborhood  greater  In  quantity  than  would 
naturally  have  flowed  there.  Flanders  v.  Frank- 
lin, 70  X.  11-  IfiS.  47  Atl.  8S. 

If  a  municipal  corporation  drains  Its  sewers 
Into  a  natural  stream,  and  thereby  causes  more 
water  to  0ow  through  the  hinds  of  an  individ- 
ual, to  his  dnmngp.  It  la  liable.  O'Brien  v.  St. 
Paul,  18  -Minn.  1S2.  GIJ.  103. 

A  city  cniinot  turn  surface  water  from  a  large 
section  of  territory  Into  a  stream,  and  provide 
an  insufliclent  culvert  to  carry  the  stream  un- 
der a  highwiiy,  BO  that  the  water  Is  turned  upon 
the  land  of  a  riparian  owner.  StancbUeld  v. 
Newton,  142  Mass.  110,  7  N.  E.  703. 

A  city  which.  In  the  Improvement  of  Its 
Streets,  increases  the  territory  discharging  wa- 
ter Inio  a  atream  so  as  to  bring  down  water 
onto  an  owner's  premises,  which  does  not  nat- 
urally flow  In  that  direction.  Is  liable  for  dam- 
ages resulting  therefrom,  McBrlde  v.  Akron, 
12  Ohio  C.  C.  (510. 

A  mimlcipal  corporation  Is  liable  for  damages 
to  a  landowner,  where  It  so  dmlns  Its  streets  as 
to  .increase  the  natural  flow  of  waters  Into  a 
sti-pom  tis  to  make  the  overflow  of  Sitch  land 
greater,  or  make  an  overflow  where  there  was 
no  overflow,  thua  increasing  the  servitude  on 
the  land  below.  Ibid. 

A  city  la  lliible  for  each  ovcrllow  of  property 
caused  by  Its  diverting  surface  water  Into  a 
stream  without  providing  a  sufficiently  large 
culvert  for  Its  eBciipe,  as  for  a  sepiirate  tres- 
pass; and  the  statute  of  llmltatlous  begins  to 
run  at  the  time  of  ench  trespnsa.  and  not  at  the 
time  of  the  act  of  the  city  In  diverting  the 
water.  !•  Inlcy  v.  WIlUamHburBh,  24  Ky.  L. 
Itpp.  13:10.  71  S.  W.  .102. 

Whether  nn  oveillow  was  caused  partly  by 
r«H.son  of  the  iriHiilliciency  of  a  culvert,  anil 
partly  by  llie  dIverBion  of  surface  water,  and 
(he  proportionate  part  of  the  dnmnge  caused  hy 
the  diversion,  are  not  proper  questions  for  the 
Jury,  In  an  action  to  recover  for  damages  re- 
dulilng  from  overflow  caused  by  the  diversion 
of  Biirface  water  Into  a  stream  by  a  city  without 
providing  a  sufliclent  culvert  for  Its  escape. 
I  Ilia. 
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Itut  a  mnnldpal  corporation  may,  without  in- 
curring responsibility,  permit  sewers  and  drains 
to  be  emptied  Into  a  natural  water  course.  It 
the  dowage  thereof  Is  not  unreasonably  ia- 
cieaeed.  Flynn  t.  Shenandoah,  18  Pa.  Co.  Ct. 
022. 

So,  it  has  been  held  that  a  mnnldpal  cor- 
ponitlon  has  a  right  to  use  a  water  conrn 

crosfiing  streots,  as  laid  out  on  a  plot,  as  an 
outlet  for  the  drainage  water  of  the  streets; 
and  riparian  owners  on  the  stream  will  hold 
their  right  subject  thereto,  so  far  as  the  In- 
<-reneed  flow  of  wnter  Is  eau.scd  merely  by  im- 
provements. Nlles'  Works  v.  Cincinnati,  2  Dis- 
ney (Ohio)  400. 

And  in  the  case  of  Blllz  v.  Ashliind.  3  Pa.  Co. 
Ct.  412,  an  Injunction  was  refused  against 
concentrating  sewage  Into  an  iusutflclent  culvert 
so  as  to  Injure  the  plalntllT  by  Its  overflow,  as 
these  mntters  belonged  to  the  discretion  of  the 
borough,  and  no  negligence  was  charged,  and 
there  was  adequate  remedy  at  law ;  and  the  cul- 
vert was  made  by  prlvata  parties  along  the 
water  course. 

A  municipal  corporation  ta  not  liable  to  the 
owner  of  land  upon  a  stream  for  the  overflow  of 
his  property  by  the  stream  into  which  It  bus 
condueted  Its  surface  drainage.  If  no  more  than 
the  natural  amount  of  water  Qnds  Its  way  Into 
the  stream,  althoagh  the  flow  is  hastened  and  a 
conflderable  amount  of  soil  Is  washed  into  the 
stream,  which  to  some  extent  obstructs  Its  flow. 
Wheeler  v.  Worcester,  10  Allen,  003. 

And  It  has  been  held  that  equity  will  not  re- 
strain a  municipal  corporation  from  tearing 
down  a  wnll  constructed  over  a  wnter  course  by 
the  riparian  proprietor,  as  he  has  an  adequate 
remedy  In  diimages  If  It  Is  done  Illegally.  Flynn 
V.  Shenandoah,  19  Pa.  Co.  Ct.  622. 

Some  courts  have  gone  even  to  the  extent  of 
holding  that  streams  are  natural  outlets  for 
,  drnluDge,  and  that  there  Is  no  liability  for  us- 
ing them  as  such.  Such  holdings  are  not  In 
accord  with  the  general  mle  regulating  the  flow 
of  streams,  or  with  the  maxim,  8lo  utere  tuo  at 
aliv.mm  non  Itrilaa. 

A  municipal  corporation  has  a  right  to  pour 
Ita  sewers  and  drains  Into  a  water  course,  with- 
out being  under  any  obligation  to  keep  It  clear 
to  Its  mouth  on  the  private  property  through 
which  It  flows.  This  right  Is  not  lost  when  the 
water  Is  conducted  through  a  covered  passage- 
way.   Muiin  V.  Pittsburgh.  40  I'a.  364. 

In  opening  and  paving  streets  and  gutters,  a 
municipality  performs  a  govemmeutal  duty  ;  and 
the  fact  that  the  waters  of  a  brook  are  consid- 
erably increu8i?d  thereby  does  not  render  It  lia- 
ble f<ir  Injuries  caused  by  the  overflow  of  the 
brooS.  Wilson  V.  Waterbury,  73  Conn.  410,  47 
Atl.  0S7.  And  In  that  case  It  was  held  that 
where  a  municipality,  by  Its  charter.  Is  given 
power  to  use  any  water  course  as  a  sewer,  and. 
iictlng  under  sacb  autborliy,  adopts  a  plan  for 
a  sewage  system  which  provides  for  deepening 
and  widening  the  channel  of  a  brook,  Its  subse- 
quent conduct  In  carrying  the  plan  only  par- 
tially Into  execution,  leaving  the  brook  In  Its 
natural  condition,  does  uot  rcndnr  It  liable  for 
I  Injury  to  property  caused  by  the  overflow  of 
Ihe  brook,  where  lis  wiiteis  are  not  Increased  by 
I  the  pari  of  ihf  pliin  exeriiled. 

A  municijiiil  corporullou  Is  not  liable  for  con- 
setiuenrial  damiigcs  from  the  draining  of  sur- 
face wnter  Into  a  stream  by  the  extensive  grad- 
I  Ing  and  paving  of  streets  In  the  exercise  of  its 
!  pinvers.  luid  witli  no  want  of  reasonable  care 
,  !ind  skill  in  making  the  Improvements,  whereby 
I  the  llir.v  is  Increased  to  the  Injury  of  proprietors 
1  belov.-.    (.  'imberiand  v.  WllliKon,  50  Md.  138,  3;t 
Am.  I'ep.  304.  »  r 
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2.  PoUutttm. 

The  general  rule,  supported  hj  tbe  great 
weight  of  authorit;.  Ib  tbat  municipal  corpora- 
tionB  bare  no  right  to  cast  their  sewage  Into 
Htreama  so  as  to  pollute  them  to  tbe  Injury  of 
lowfir  rlpnrlan  proprietors.  See  note  to  Piatt 
Ilros.  i  Co.  T.  Waterbury  (Conn.)  48  L.  R.  A. 
091,  to  which  reference  Is  made  for  the  general  j 
law  on  the  queatlon.  Authorities  are  collected 
here  only  bo  far  as  they  were  decided  aubae- 
qucntly  to  the  time  tbat  note  waa  complied,  or 
as  tbGj  shed  some  collateral  light  upon  the 
general  questiun. 

"The  great  weight  of  authority,  American  and 
RngHsb,  supports  the  view  tbat  IcgialatWe  au- 
thority to  Install  a  sewer  system  carries  no  Im- 
plication of  authority  to  create  and  malataln  a 
nuisance :  and  tbat  It  matters  not  whether  such 
Dulraiice  results  from  negligence,  or  from  the 
Ijian  udopted.  If  such  a  nuisance  be  created, 
the  same  remedies  may  be  Invoked  as  It  tbe  per- 
petrator were  an  tndlTldaal."  Winehell  t.  Waa- 
kesba.  110  Wis.  101,  89  N.  W.  tt6& 

As  said  In  an  Illinois  case.  It  may  be  true 
tbat  a  city  la  liable  to  be  compelled  to  afford 
Hufflclput  drainage  for  health  and  comfort  of  tbe 
people,  but  that  would  not  authorise  It  so  to 
construct  tbe  work  as  to  destroy  or  serloasl;  Im- 
pair the  value  of  the  property  of  an  Individual, 
if  there  Is  no  means  of  making  proper  drainage 
without  injury  to  Individuals,  let  the  community 
for  whose  bcoeflt  It  Is  constructed,  through 
tlielr  corporate  government,  by  coodemnatlrai  or 
otherwise,  make  compensation.  Every  principle 
of  justlcv,  and  the  dictates  of  reason,  would  say 
that  U  \!t  wholly  wrong  to  impose  the  burden 
of  tbe  nuliiance  on  one  or  a  few  citizens.  Jack- 
Bonvllie  v.  Lambert,  62  111.  619. 

The  legislature  will  not  be  presumed  to  have 
"concealed,"  la  words  merely  authorizing  mu- 
nicipalities lo  raise  and  expend  money  for  the 
construction  of  sewers,  a  declaration  of  policy 
that  each  municipal  corporation  might,  in  Its 
discretion,  without  liability  to  individuals,  take 
practical  posseaslon  ot  the  nearest  stream  as  a 
vehicle  for  the  transportation  of  Its  sewage  In 
crude  and  deleterious  condition.  Wlncbell  v, 
Waukesha.  110  Wis.  101,  85  N.  W,  668. 

The  right  of  a  municipal  corporation  to  con- 
struct sewers  dues  not  include  tbe  right  to  cre- 
ate a  nuisance,  public  or  private.  Brayton  t. 
Full  Uiver,  113  Mass.  218.  IS  Am.  Kep.  470. 

A  city  which  conducts  sewage  Into  a  natural 
stream  to  the  Injury  of  a  riparian  owner  Is  lia- 
ble Just  as  H  private  Individual  would  be.  Chap- 
man v.  Hocbesier,  23  N.  Y.  Weok.  Dig.  424. 

A  municipal  corporation  Is  liable  for  Injury 
to  the  property  of  a  riparian  owner  from  the 
pollution  of  a  stream  by  the  discharge  of  sew- 
age therein.  Kewanee  v.  Gulifoll,  81  III.  App. 
400. 

A  municipal  corporation  is  liable  to  an  abut- 
ting landowner  for  negligently  allowing  sewage 
to  flow  Into  a  stream  and  poUuie  the  water, 
whereby  bis  land  Is  rendered  unhealthy  for  hab- 
itation. Han  Antonio  v.  riislul  (Tex.  Civ. 
App.)  58  S.  W.  635. 

The  legislature  cannot  authorize  the  pollu- 
tion of  the  water  of  a  nontldal  stream  by  the 
discharge  ot  sewage  therein,  except  upon  the 
making  of  compensation,  (irey  ex  rcl.  Simmons 
V.  raterson.  60  N.  J.  Eq.  3S5,  4S  L.  It.  A.  717, 
45  Atl.  80S. 

Although  u  city  has  power,  under  Its  charter, 
to  provide  a  system  of  sewerage.  It  has  no  au- 
thority to  maintain  a  nuisance  in  the  construc- 
tion and  maintenance  of  Its  sewers,  and  must 
exercise  care  not  to  pollute  the  waters  ol  a 
stream  to  us  to  render  them  unflt  for  use.  Don- 
ovan V.  itoyall  (Tex.  Civ,  App.)  63  S.  W.  1054. 

A  municipal  corporation  makes  neither  nat- 
01  L.  R.  A. 


ural  nor  reasonable  use  of  a  nontldal  and  non* 

navigable  river  when  It  discharges  by  Its  sew-, 
ersge  system  vastly  more  than  the  mere  natural 
drainage  of  riparian  owners.    Grey  ef  rel.  Sim- 
mons v.  I'atersoD.  S8  X.  J.  Eq.  1,  42  Atl.  740. 

Statutory  anthorlty  to  construct  a  system  of 
sewers,  and  tbe  approval  of  tbe  state  board  of 
health  thereof,  do  not  Justify  a  village  In  pol- 
luting the  waters  of  a  stream  by  the  discbarge 
of  sewiige  to  the  detriment  of  a  lower  riparian 
proprietor.  Butler  v.  White  llains,  50  App. 
DIv.  aO.  60  N.  y.  Supp.  183. 

A  clly  which,  through  a  properly  constructed 
sewer,  discharges  sewage  Into  public  waters  and 
upon  an  oyster  bed,  which  is  thereby  destroyed. 
Inflicts  an  injury  which  Is  not  consequential  and 
incidental  to  the  malntenauce  of  the  sewer,  but 
constitutes  a  direct  invaalon  and  appnnirlatlon 
of  the  property  for  public  use :  and  the  owner 
Is  entitled  to  Just  compensation  In  damages 
therefor.  Iluffraire  v.  Brooklyn,  162  N.  Y.  &84, 
48  L.  B.  A.  421.  57  N.  E.  176. 

The  discharge  of  sewage  by  a  dty  Into  s 
stream  to  the  Injury  of  a  riparian  owner  Is  a 
taking  of  private  property  within  the  constltit- 
tlonul  meaning,  although  the  sewer  was  con- 
structed under  legislative  authority.  Sammons 
T.  Glovenrrllle,  84  Misc.  4S9,  70  N.  Y.  Supp.  284. 

A  riparian  owner,  who  has  not  objected  to  tbe 
discharge  of  sewage  Into  a  stream  running 
through  bis  premises,  may  object,  where  It  la 
proposed  to  increase  tbe  quantity  of  the  dis- 
charge. Uale  V.  Syracuse,  89  Misc.  469,  71  N. 
Y.  Supp.  080. 

A  city  attempting  to  discharge  a  public  sew- 
er, carrying  sewage  besides  surface  drainage. 
Into  a  private  mill  pond  situated  on  a  brook 
which  Is  the  natural  outlet  for  the  surface 
drainage  of  tbat  part  of  the  city  where  tbe 
sewer  Is.  makes  Itself  liable  In  damages  to  tbe 
owner  of  such  mill  pond,  where  It  sppears,  also, 
that  the  city  Is  not  a  riparian  proprietor  on 
tbe  brook,  and  that  It  never  acquired  the  right 
to  discharge  the  sewer  Into  ihe  mill  pond  In 
some  way  authorized  by  law,  and  that  no  rea- 
sonable necessity  exists  for  discharging  the 
pewer  upon  the  premises  of  the  pond  owner. 
,  Vnle  Mills  v.  Nashua,  03  N.  H.  136. 

When  a   municipal  corporation  empties  Its 
j  sewage  Into  a  stream  to  tbe  Injury  ot  Us  res- 
sonable  use  by  lower  riparian  proprietors,  it 
I  "takes"  property,  for  which  compensation  must 
be  made.  Mansfield  v.  Bolliett,  OS  Ohio  St.  431, 
I  58  L.  It.  A.  628,  63  N.  E.  86. 

If  riparian  rights  are  property  for  which. 
I  when  Injured  by  an  Individual,  the  latter  may 
j  be  held  liable  in  an  action,  they  are  none  the 
!  less  property  when  so  Injured  or  token  by  the 
I  public.  Ibid. 

A  municipal  corporation  Is  liable  If  the  sew- 
.  age  carried  to  Its  sewage  farm  Is  diverted  from 
Its  filters  and  emptied  Into  a  water  course  to 
ihe  injury  of  lower  proprietors.    Saa  Antonio 
V,  Smith,  04  Tex.  266,  60  S.  W.  1109. 

A  municipal  corporation  Is  not  relieved  from 
liability  for  Injuries  to  riparian  owners  by  sew- 
age which  It  casts  Into  the  stream  on  the  ground 
that.  In  constructing  and  operatlug  Its  sewers, 
it  exercised  a  governmental  function.  San  An- 
tonio V.  I>lzzlnl  (Tex.  Civ.  App.)  58  S.  W.  635 : 
San  Antoalo  v.  Diaz  (Tex.  Civ.  App.)  62  S.  W. 
049. 

A  municipal  corporation  cannot  empty  a  sew- 
er Into  a  tall  race  running  over  private  land  so 
as  to  constitute  a  nuisance  to  the  owner  of  the 
property.  Nevlns  v.  PItchburg,  174  Mass.  945, 
47  L.  It.  A.  312,  56  N.  K.  321. 

A  municipality  is  liable  for  the  pollution  ot 
a  water  course  by  discharcing  sewage  Into  It, 
where  tbe  sewer,  although  constructed  without 
an  ordinance  Buthorlsing  It,  was  accepted  by 
the  city,  and  the  action  of  Its  ofllcers  In  con- 
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Btruotlng  it  wae  ratified.  Foncannon  t.  Kirks- 
vUle,  S8  Mo.  App.  279. 

A  monlctpalltf  has  power  to  construct  a  sew- 
vr,  and  Is  liable  Jtor  dlscharglug  Itg  contents 
Into  a  water  coarse,  under  a  statute  authorising 
it  to  establish  a  system  of  severs^,  one  sec- 
tion providing  for  a  general  Bjetem  and  another 
for  district  sewers,  althougb  at  the  time  of  con- 
atmctlug  such  sewer  a  general  system  had  not 
been  adopted.  Ibtd. 

A  city  Is  liable  for  tbe  damages  to  tbe  land 
of  a  lower  proprietor  resulting  from  the  drain- 
age, by  Its  direction  and  consent,  of  out  build- 
ing and  privies  of  private  Individuals  Into  a 
stream  flowing  over  It ;  and  tliat  a  new  cbannel 
was  made  for  tbe  stream  after  permission  given 
so  to  drain,  and  drainage  In  pursuance  thereof, 
do  not  make  such  land  subject  thereto  as  an  in- 
cident attaching  to  the  natural  stream,  even  if 
the  owner  consented  to  tbe  cbange  of  channel. 
McBrlde  v.  Akron,  12  Oblo  C.  C.  did. 

A  city  uuthorlEed  to  construct  a  system  of 
sewers  Is  responsible  for  a  nulaance  caused  by 
the  discbarge  of  sewage  Into  a  stream  crossing 
tbe  plaintiff's  premises,  whereby  he  suffers  In- 
Jury.    Curmlchael  v.  Texarkana,  94  Fed.  561. 

A  city  erecting  and  controlling  a  workhouse, 
and  constructing  a  sewer  therefrom  to  a  stream, 
Is  liable  fur  damages  to  a  lower  proprietor  on 
account  of  the  corruption  of  the  water  coarse, 
depriving  him  of  the  use  of  the  water.  Injur- 
ing bis  premises,  and  causing  sickness  in  his 
family.  Cleveland  T.  Beaumont,  4  Ohio  Dee. 
Keprint,  444. 

That  other  causes  contributed  to  the  pollu- 
tion of  tbe  water  of  a  stream  will  not  relieve  a 
city  from  liability  to  a  lower  owner  damaged 
tber^y,  if  the  Impurities  would  not  have  ex- 
isted but  for  the  drainage  Into  the  stream  from 
a  city  workhouse,  but  it  will  be  relieved  only  In 
cuse  such  other  causes  are  sufflcient,  in  and  of 
themselves,  independent  of  its  acts,  to  account 
for  the  damage  done.  ItHd. 

A  municipality  nsing  a  natural  stream  as  a 
sewer,  when  sued  for  permitting  filth  to  escape 
therefrom,  and  fiow  tbe  plaintiff's  lands,  may 
not  show.  In  defense,  that  the  overflowing  of 
the  water  course  in  times  of  freshet  occasioned 
as  much  damage ;  because  the  upper  proprietors 
had  only  a  right  to  use  the  stream  for  surface 
drainage,  not  to  befoul  it ;  and  to  make  plain- 
tiff's land  a  place  of  deposit  for  tbe  offal  of 
sewers  imposes  an  additional  burden  upon  It, 
and  is  In  effect  taking  It,  within  tbe  purview  of 
ttke  Constitution,  requiring  compensatloo  for 
private  property  taken  for  a  pobllc  use.  Winn 
v.  Rutland,  &2  Vt.  481. 

But  a  municipal  corporation  Is  not  liable  for 
the  pollution  of  a  stream  by  tbe  construction  of 
private  drains  wltbla  Its  corporate  limits,  un- 
less control  over  them  la  conferred  upon  It  by 
Its  charter  or  the  general  law.  Marttnowsky  v. 
llunulbal,  85  Uo.  App.  70. 

It  is  not  necessarily,  nor  prima  facie,  an  act 
of  nuisance  to  cast  tbe  garbage  of  a  city  upon 
one  of  the  great  lakes  16  miles  from  the  shore. 
Knehn  Milwaukee,  92  Wis.  208,  6S  N.  W. 
1030. 

There  can  be  no  prescriptive  right  in  a  mu- 
nicipal corporation  to  neglect  to  protect  riparian 
owners  from  being  Injured  by  tbe  lawful  empty- 
ing of  municipal  sewers  Into  a  water  course. 
Owens  V.  Lancaster,  182  Pa.  257,  87  Atl.  858. 

Band  and  silt  discharged  Into  a  water  course 
by  a  local  authority  is  not  deleterious  matter, 
within  a  provision  of  the  public  health  act  for- 
bidding a  local  authority  to  convey  sewage  or 
filthy  water  Into  a  stream  until  It  is  free  from 
deleterious  matter.  Durant  v.  Dranksome  Ur- 
ban Council,  ee  L.  J.  Ch.  N.  S.  B17,  76  L.  T.  N. 
S.  486. 

Acquiescence  in  the  coBstmetlon  of  a  sewtr 
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Is  not  sufflcient  to  estop  psrtles  Injured  from 
complaining  of  a  nuisance  caused  by  tbe  sewer 
emptying  Into  a  stream  ajid  polluting  the  wa- 
ters thereof.  Donovan  r.  Royall  (Tex.  Civ. 
App.)  63  S.  W.  1054. 

Where  a  city  discbarges  the  outlet  of  Its  sew- 
er system  Into  a  stream,  thereby  polluting  its 
waters  and  injuring  a  lower  riparian  owner.  If 
It  docs  uot  appear  that  the  city  has  acquired 
any  continuing  right  to  empty  Its  sewage  there- 
in, tbe  Injury  cannot  be  considered  permanent 
HO  ail  to  render  the  city  liable  for  the  difference 
In  the  value  of  the  property  before  and  after 
Its  commission.  Umscheld  v.  San  Antonio  (Tex.  ■ 
Civ.  App.)  68  S.  W.  496. 

Where  a  failure  to  connect  with  a  sewer  was 
made  an  offense  by  ordinance,  parties  so  con- 
necting are  not  thereby  estopped  from  complain- 
ing of  a  nuisance  caused  by  the  sewer  emptying 
into  a  stream  and  polluting  the  waters  thereof. 
Donovan  r.  Royall  (Tex.  CIt.  App.)  68  8.  W. 
1054. 

A  prescriptive  rigbt  to  deposit  sewage  In  a 
natural  water  course  which  has  been  covered 
and  used  as  a  public  sewer  is  not  lost  when  the 
municlpaJlty  diverts  the  flow  thereof  Into  an  ar- 
tificial sewer.  Masonic  Temple  Aaao.  v.  Harris, 
79  Me.  230,  9  Atl.  787. 

A  city  which  drains  Into  a  swamp  which  con- 
nects with  the  lake  beyond  cannot  be  said  to 
drain  Into  a  bayou  to  the  detriment  of  tbe 
landowner,  where,  from  natural  causes,  some  of 
the  iwamp  water  is  thrown  back  ao  that  through 
certain  outlets  It  reaches  the  bayou,  but  not  In 
an  offensive  condition.  State  ex  rel.  Gagnet  v. 
I'ubllc  Accounts,  26  La.  Ann.  336. 

A  municipal  corporation  Is  not  relieved  from 
llablUtT  for  injuries  to  riparian  property  by 
sewage  negligently  permitted  to  flow  Into  the 
stream  by  the  fact  that  at  the  time  the  land 
was  parcbased  the  sewer  system  was  already 
constructed.  San  Antonio  v.  PlzztuI  (Tex.  Civ. 
App.)  68  S.  W.  686. 

In  an  action  sgalnst  a  dty  for  Injury  to  land 
by  emptying  a  sewer  into  a  creek  flowing 
through  the  land.  In  instructing  the  Jury  the 
court  may  assume  that  the  Injury  to  tbe  land 
is  permanent  where  there  ts  evidence  aoffliclent 
to  warrant  such  assumption.  Paris  t.  AUred, 
IT  Tex.  Civ.  App.  125,  43  S.  W.  62. 

Tbe  measure  of  damages  Cor  a  permanent  In- 
Jury  to  land  by  the  deposit  of  sewage  Into  a 
stream  flowing  through  It  Is  tbe  resulting  de- 
preciation in  the  property,  and  the  whole  dam- 
age mny  he  recovered  at  once.  /frfd. 

A  city  which  pollutes  a  stream  by  taming  its 
sewage  system  Into  It  cajmot  complain  because 
the  Injured  riparian  owner  elects  to  treat  It  as 
a  temporary  nuisance,  and  ask  for  damages  on 
that  basis,  rather  than  as  a  permanent  one. 
Hollenbeck  v.  Marlon  (Iowa)  80  N.  W.  210. 

Injunction. 

The  pollution  of  a  natural  stream  by  the  dis- 
charge of  sewage  Is  a  continuous  nuisance  for 
which  the  allowance  of  damages  would  be  an 
inadequate  remedy,  and  tbe  award  of  a  per- 
manent Injunction  In  the  same  action  is  proper. 
Chapman  v.  Rochester,  23  N.  Y.  Week.  Dig.  424. 

The  discbarge  by  a  city.  Into  a  stream,  of  an 
additional  quantity  of  sewage  will  be  restrained 
at  the  suit  of  a  riparian  owner  whose  lands  are 
annually  overflowed  by  the  sewage-laden  waters, 
which,  as  they  recede,  deposit  offensive  matter 
thereon.  Gale  v.  Syracuse,  S5  Misc.  466,  71  N. 
Y.  Supp.  986. 

A  city  will  be  enjoined  from  discharging  sew- 
age Into  a  stream  to  the  Injury  of  a  riparian 
owner,  although  great  public  Inconvenience  may 
result;  but  the  operatI<a)  of  tbe  lnjanctl<m 
should  be  postponed  for  a  reasonable  time  to 
enable  the  city  to  establbOx  a  dUEerent  system 
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of  sen-age,  or  to  obtain  appropriate  leglslatloa 
giving  It  tbe  rlglit  to  coDdema  tbe  laada.  Sam- 
mons  y.  GlOTenvllle,  84  MIhc.  459,  70  N.  Y. 
Supp.  284. 

A  riparian  owner,  who  safferg  subBtantlal  In- 
iarj  from  tbe  pollution  of  a  stream  witb  sew- 
age hy  a  city,  may  enjoin  the  city  alone,  al- 
though sewage  from  other  sources  contributes 
to  the  damage.  Ibid. 

Where  sand  or  eilt  Is  dlscbart(ed  into  a  stream 
by  a  local  authority  In  a  proper  exercise  of  Its 
right  to  discharge  sewage  into  tbe  stream,  tbe 
damage  resulting  from  tbe  same,  while  a  mat- 
ter for  compensation  under  tbe  statute,  forma 
no  ground  for  an  injunction  against  the  local 
authorlt;.  Durrani  v.  Branksome  Urban  Coun- 
cil, 66  L.  J.  Ch.  N.  S.  517.  76  L.  T.  N.  S.  486. 

A  preltmlnary  injunction  restraining  a  city 
from  dUcharglng  sewage  into  a  stream,  whereby 
It  Is  alleged  that  the  plaintiff's  Ice  pond,  IS 
mlleii  down  the  stream,  is  polluted,  win  be  va- 
cated, where  tbe  evidence  preponderates  In 
favor  of  the  absence  of  Injury,  and  the  action 
can  be  tried  upon  the  merits  before  another 
winter.  Finger  v.  Kingston,  29  N.  T.  8.  R. 
703,  9  N.  Y.  Snpp.  175. 

A  Tillage  will  be  enjoined  from  discharging 
sewage  into  a  stream,  thereby  producing  at 
times  a  foul  and  offensive  odor,  over  tbe  prem- 
ises of  the  plaintiff,  and  adding  to  the  discolor- 
ation and  pollution  of  the  water,  altbough  the 
plalntllTs  damage  Is  slight :  nor  Is  the  plaintiff 
deprived  of  equitable  relief  by  the  fact  that  the 
watei-s  of  the  stream  are  made  unfit  for  domes- 
tfc  or  agricultural  uses  by  other  pollutions  be- 
fore receiving  tbe  discharge  of  the  Tlllajce  sew- 
er. Butler  V.  White  Plains,  69  App.  DlT.  80, 
69  N.  Y.  Supp.  193. 

A  decree  restraining  a  borough  corporation 
from  allowing  sewage  to  flow  Into  a  river  Is  not 
binding  upon  tbe  corporation's  successors,  con- 
sisting of  a  board  created  by  act  of  Parliament 
under  a  statute  which  provides  that  they  shall 
not  be  subject  to  any  liability  of  their  predeces- 
sors, except  those  attaching  under  tbe  act. 
Atty.  Gen.  v.  Birmingham  Drainage  Board,  L. 
n.  17  Ch.  Ulv.  685.  50  L.  J.  Ch.  N".  8.  786,  44 
L.  T.  N.  8.  006,  29  Week.  Rep.  703,  46  J.  P.  36. 

Injunctive  relief  to  alMte  a  naisance  caused 
by  ihe  discharge  of  sewage  Into  a  stream  will 
not  be  denied  becnnse  the  plaintiff,  pending  tbe 
suit,  has  KOld  a  part  of  the  premises  affected  by 
the  nuisance ;  nor  Is  It  an  objection  that  the  In- 
Jonctlon  will  beneficially  affect  the  tot  he  sold 
and  all  tbe  other  lots  In  the  neighborhood. 
Deniby  v.  Kingston,  60  Hun,  294,  14  N.  Y.  Supp. 
601. 

It  Is  no  dAense  to  tbe  granting  of  an  In- 
junction requiring  a  city  to  abate  a  naisance  doe 
to  tbe  discharge  of  a  sewer  Into  a  stream,  that 

It  ciinnoC  lawfully  enter  upon  the  premlees  of 
the  paiilea  who  discharge  offensive  matters  luto 
the  Bcn'er,  since  the  city  can  either  extend  the 
sewer  along  the  stream,  or  embrace  ft  within  It. 
Ibid. 

Equity  has  power  to  restrain  a  city  from  dis- 
charging sewage  Into  a  stream.  In  consequence 
of  which  the  waters  thereof  are  polluted,  ren- 
dered unfit  for  use,  and,  by  emitting  noxious 
grnses  and  vapors,  are  a  source  of  danger  to 
health,  and  the  use  and  enjoyment  of  property 
aloug  the  stream  Is  materially  Interfered  with. 
Todd  V.  York  (Neb.)  92  N.  W.  1040. 

In  North  Staffordshire  R.  Co.  v.  Tunstall  Lo- 
cal Hoard.  30  L.  J.  Ch.  N.  8.  131,  the  court  fol- 
lowed Atty.  Oen.  v.  Halifax.  39  L.  J.  Ch.  N.  S. 
129,  21  L.  T.  N.  S.  52.  17  Week.  Rep.  1088,  and 
directed  that  the  same  order  be  entered  as  was 
mnde  in  that  case,  where  the  court,  after  de- 
claring that  tbe  defendant's  discbarge  of  Its 
sewage  Into  a  water  course  was  a  nuisance, 
which  tbe  defendant  agreed  to  abate  by  the  con- 
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structlon  of  works  which  would  take  some  time, 
made  an  order  restraining  It  from  increasing 
tbe  nuisance,  and  from  cootlnning  to  discharge 
Us  sewage  into  the  water  course  from  and 

after  the  expiration  of  one  year. 

An  Injunction  will  lie  to  restrain  a  nuisance 
which  will  arise  from  the  construction  by  a  mu* 
nlclpal  corporation  of  a  sewer  discharging  sew- 
age Into  a  stream  of  pure  water  running  through 
plaintiff's  land,  which  It  Is  alleged  will  be  pol- 
luted and  rendered  unfit  for  use,  and  the  noxious 
vapors  and  odors  from  which  are  likely  to  en- 
danger the  health  and  life  of  his  family,  wher« 
the  nuisance  Is  continuing  and  likely  to  be  per- 
manent.   Butler  V.  Thomasvllle,  74  Oa.  570. 

Tbe  discharge  by  a  municipality  of  sewage 
Into  a  creek  so  as  to  create  a  public  nuisance 
may  be  enjoined.  People  ex  rel.  Llnd  v.  San 
Luis  Obispo,  116  Cal.  617.  48  I'ac.  723. 

Even  though  redress  may  be  bad,  on  Indict- 
ment, by  abatement  of  the  nuisance.  Orey  ex 
tel.  Simmons  v.  Paterson.  58  N.  J.  Eq.  1,  42  Atl. 
749. 

But  an  lojunctlon  against  emptying  sewage 
Into  a  river  from  wblch.  at  a  lower  point,  a 
municipal  water  supply  Is  taken,  wilt  not  be 
granted  when  It  appears  that  the  public  health 
of  the  lower  municipality  will  not  necesearlly  be 
Jeopardized.  Newark  Aqueduct  Board  T.  Pni- 
aalc.  45  N.  J.  Eq.  393,  18  Atl.  106. 

Eqolty  will  not  order  the  demolition  of  a 
dam  that  a  mnnlcipallty  or  Indlvldaals  may 
have  a  more  convenient  place  to  empty  sewage ; 
and.  If  the  dnm  causes  a  menace  to  the  public 
health  by  reason  of  such  pollution,  the  pool  will 
be  ordered  cleansed  and  further  pollution  pre* 
vented,  rather  than  that  the  dam  be  demolished. 
New  Castle  City  v.  Baney,  6  Pa.  Co.  Ct.  87. 

d.  Vae  of  eanal. 

There  Is  no  right  to  use  a  canal  as  a  sewer 
outlet  in  the  absence  of  contract  or  legislative 
authority.  The  authorities  on  this  subject  will 
be  found  In  note  on  construction  and  manage* 
ment  of  canals,  po»t,  817. 

V.  Maintenance. 

a.  R«iHilr. 

If  the  municipality  undertakes  to  provide  a 
sewer  system,  it  must,  so  long  as  It  permits  tbe 
use  of  the  sewer,  use  reasonable  care  to  keep  It 
In  such  a  state  of  repair  that  It  will  not  Inflict 

Injury  on  Individuals. 

A  munlclpnl  corporation  Is  bound  to  keep  a 
sewer  constructed  by  It,  In  the  public  streets 
within  the  corporate  limits,  and  exdualvely  un- 
der Ita  control,  In  repair,  and  one  outside  the 
corporate  limits,  permitted  to  connect  with  the 
sewer,  can  compel  It  to  abate  a  nuisance  by  mak- 
ing needed  repairs  thereon.  Kankakee  T.  Illi- 
nois Kiistem  lloKpltnl,  66  III.  App.  112. 

Tbe  legal  obligation  of  a  municipal  corpora- 
tion to  construct  gutters  and  sewers  la  one  toI- 
untarliy  flRsnmed :  but.  having  assumed  tbe  ob- 
iigatluu  by  constructing  a  sewer.  It  must  keep 
the  same  In  repair,  and  Is  liable  in  damages  for 
failure  so  to  do.  Chicago  t.  Seben,  165  III.  371, 
40  N.  K.  244. 

A  city  Is  bound  to  keep  such  drains  and 
sewers  iis  It  constructs  In  proper  repair  and  un- 

'  obstructed  to  the  full  extent  of  their  original 
capacity,  and  Is  liable  for  the  flooding  of  ad- 
joining prenilsos  durlug  such  a  Storm  as  might 
be  reasonably  anticipated,  due  to  the  want  of 
repair  or  existence  of  obstructions  In  a  drain 
having  sufficient  capacity,  if  unobstructed,  to 
carry  off  such  waters  without  injury  to  sacli 
lands.    Denver  r.  Cnpelll,  4  Cola  25,  34  Am. 

.  Bep.  02. 

Under  a  stntute  giving  a  munlclpRllty  author- 
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ity  to  coDstruct  sewersv  It  Is  bound  to  repair  r 
tbo«e  wbk-h  It  coDstructs,  and  will  be  liable  I 
for  tbe  Diligence  of  its  officers  so  to  do.   The ' 
owners  and  ocrnplera  of  hoases  and  lots  In  the 
neighborhood,  havlQ?  been  charged  with  the  ex- 
pense of  the  sewerB,  acquire  a  right  to  the  com- 
nion  use  of  them,  and  a  corresponding  duty  de- 
volves upun  the  corporation  to  keep  them  In 
proper   condition    and   repair.    New   7ork  v. 
Furze.  S  Hill.  812. 

The  duty  of  a  municipal  corporation  with  ref- 
erence to  the  keeping  of  its  sewers  in  repair  in- 
volves a  reasonable  degree  of  watchfulness  in 
ascertaining  their  condition  from  time  to  time, 
and  preveatlng  them  from  becoming  dilapidated 
and  obstructed.   McCartbr  t.  8yra«iiBe,  46  N.  ' 

y.  iM.  I 

In  the  maintenance  of  Its  public  aewers,  a 
city  fs  bound  to  exercise  that  care  and  pru- 
dence to  keep  them  free  from  olwtractlons  which 
a  discreet  or  cautions  Individual  would  or  ought 
to  use  If  tbe  whole  risk  or  loss  were  to  be  his 
alone.  Kowe  v.  Portsmooth,  oQ  N.  H.  201,  22 
Am.  Rep.  4C4. 

A  city  Is  liable  for  any  omission  of  reason- 
able or  ordlnaiT  care  In  the  management  of  Its 
stwers.  Fncbs  t.  St.  Lonis,  133  Mo.  168,  84  L. 
K.  A.  118.  31  S.  W.  115.  34  S.  W.  008. 

A  municipal  corporation  Is  not  an  Insurer  of 
the  condition  of  Its  sewers,  but  it  1b  bound  to 
use  ordinary  care  and  skill  In  constructing  and 
maintaining  them ;  and  this  care  and  skill  re- 
quire It  to  take  notice  of  the  liability  of  timbers 
to  decay  from  time  to  time,  and  to  take  BUch 
measures  as  ordinary  care  and  skill  indicate  to 
guard  agitlnst  tbe  sewer  becoming  unsafe  be- 
cause of  the  decay  of  timbers  used  in  Its  con- 
struction. Ft.  Wayne  v.  Coombs,  107  Ind.  75, 
67  Am.  Hop.  82,  7  N.  E.  743. 

When  n  municipal  corporation  has  evidently 
taken  charge  of  the  drainage  of  certain  lots,  it 
Is  liable  for  damages  resulting  from  failure  to  i 
maintain  Its  works  In  repair.    Pttzgerald  v.  Ot- 
tawa, 22  Ont.  App.  Rep.  297. 

A  municipal  corporation  is  liable,  not  only 
for  negligence  in  the  construction  of  a  sewer, 
but  also  for  negligence  In  failing  to  keep  it  in 
proper  repair.  Frostbu^  v.  Dufty,  70  Md.  47, 
16  Atl.  642. 

Tbe  provision  of  a  city  charter,  that  do  suit 
for  damages  sbaii  be  sustnioed  against  the  city 
for  injuries  caused  from  BCreeta,  sewers,  etc., 
being  out  of  repair  from  the  "gross"  negligence 
of  tbe  city,  unless  tbe  same  have  remained  so 
for  ten  days  after  special  notice  In  writing  given 
to  the  mayor  or  city  engineer,  does  not  apply 
to  a  ca.ee  where  dnmnge  is  caused  by  the  caving 
In  of  a  sewer  about  20  feet  distant  from  a  place 
where  tbe  sewer  had  two  months  previously 
caved  in,  and  had  not  been  repaired,  as  In  such 
a  case  the  city  Is  guilty  of  "ordinary,"  and  not 
"groBB,"  negligence.  Dallas  v.  McAllister  (Tex. 
Civ.  App.)       S.  W.  173. 

A  corporation  constructing  sewers  under  a 
statute  authorizing  them  so  to  do,  and  empow- 
ering them  to  cicaose  and  repair  tbe  same,  is 
liable  to  persons  injured  by  Its  failure  to  ex- 
ercise due  care  in  keeping  the  sewers  repaired 
and  cleansed,  and  to  exercise  due  care  in  dis- 
covering defects  in  the  stime.  Fleming  t.  Man- 
chester, 4i  L.  T.  N.  S.  517,  45  J.  P.  423. 

A  munlclpnilty  Is  liable  for  damages  to  land 
and  a  bulfdiug  thereon,  although  below  the  level  ' 
of  the  streei.  flooded  during  a  rainy  season  in 
which  there  was  an  unusual  and  extraordinary 
fall  of  water  which  could  not  be  carried  off 
becnnse  of  Its  failure  to  keep  In  repair  a  sewer 
whicb  received  tbe  water  of  a  natural  stream, 
with  the  flow  of  which  the  grading  of  a  street  j 
had  Interfered,  and  surface  water  accustomed  to  I 
flow  Into  the  bed  thereof,  where  thesewer  was  of  I 
sufflclent  capacity  to  have  carried  off  ail  the  ' 
01  L.  R.  A. 


water  that  fell  had  It  been  in  proper  repair. 
Spangier  v.  San  Francisco,  84  Cal.  12,  23  Pac. 
1091. 

A  city  Is  liable  for  Its  failure  to  keep  sewers 

safe,  whereby  a  property  owner  Is  damaged  by 
their  overtiow.  Burnett  v.  New  York,  36  App. 
DIv.  458,  55  N.  Y.  Supp.  803. 

If  sewers  and  drains  are  originally  of  ade- 
quate capacity,  and  subsequently  l>ecome  ob- 
structed, no  responsibility  therefor  devolves  up- 
on tbe  municipal  corporation,  except  after  no- 
tice and  neglect  to  redress  the  evil.  Bannagau' 
V.  District  of  Columbia,  2  Mnckey,  285. 

In  Krojiz  v.  Baltimore.  64  Md.  491.  2  Atl. 
008.  It  is  recognized  as  true  that,  to  entitle  one 
to  recover  for  damages  occasioned  by  a  defect  in 
a  public  sewer,  It  Is  Incumbent  upon  him  to 
show  that  the  corporate  authorities  had  notice 
of  it,  or  knew  of  its  existence,  or  show  lapse  of 
time  or  other  state  of  circumstances  from  which 
notice  can  be  Implied. 

But  when  a  munlctpal  corporation  can  have 
notice  of  an  obstruction  in  no  other  way.  It 
must  Inspect  its  sewers  from  time  to  time,  and' 
is  liable  for  damage  resulting  from  Its  neglect 
so  to  do.  District  of  Columbia  v.  Gray,  6  App. 
D.  C.  814. 

An  example  of  the  fine  distinctions  whicb  are- 
made  on  this  question  is  afforded  by  Child  v. 
Boston.  4  Allen,  41.  81  Am.  Dec.  680,  and  Barry 
V.  Lowell,  8  Allen,  127,  85  Am.  Dec.  690.  In 
the  former  a  plan  was  adopted  for  the  dralnage- 
of  a  section  of  Boston,  a  portion  of  which  was 
below  high  tide.  The  plan  contemplated  an 
emptying  of  the  sewers  at  low  tide,  with  a  pro- 
vision tor  an  emergency  outlet  In  case  of  storms 
during  high  tide.  The  right  and  duty  to  pro- 
vide the  drainage  were  conferred  by  statute, 
which  was  duly  accepted.  After  plaintiff  had' 
connected  his  premises  with  the  sewer,  the 
emergency  outlet  becsme  stopped  up.  and  his 
property  was  Injured  In  consequence.  The 
court  held  that  a  municipal  corporation  Is  lia- 
ble for  permitting  a  sewer  to  become  a  nuisance 
CO  the  estates  of  persons  whose  private  drains 
enter  Into  it.  If  the  nuisance  does  not  result 
from  the  original  plan  of  construction,  or  could 
be  avoided  by  keeping  It  In  proper  condition. 
The  charge  of  sewers  and  drains  Is  not  an  obli- 
gation Imposed  upon  the  city  by  legislative  au- 
thority exclusively  for  public  purposes  and  with- 
out I's  corporate  assent.  It  was  voluntarily  as- 
sumed by  the  acceptance  of  the  act  conferring 
the  power. 

In  the  latter  ease  the  catch  basin  of  a  sew- 
er, with  which  plalntllTs  property  was  not  con- 
nected, became  stopped  up,  and  slorm  water 
Cowed  onto  plaintiff's  property.  TSie  court  held 
tiiat  no  action  Ilea  against  a  city  for  failure  to 
keep  a  public  aewer  and  cesspool  In  repair, 
whereby  waste  water  accumulates  and  flows  Into 
the  cellar  of  a  neighboring  house  which  Is  not 
connected  by  a  drain  with  the  sewer.  This  Is 
put  upon  the  ground  that  no  actloa  lies  agniuBt 
a  municipal  corporation  at  common  law  for  neg- 
ligence, and  no  action  has  been  given  by  statute. 
It  was  the  duty  of  the  adjoining  landowner  to 
protect  his  pro[)erty  from  such  flooding  as  best, 
he  could. 

The  court  distinguishes  the  Child  Case  upon 
tbe  ground  thut  In  It  the  city  ordinance  re- 
quired all  the  particular  drains  from  private  es- 
tates to  be  entered  Into  the  common  drains  of 
the  city,  and  to  be  laid  and  constructed  under 
the  direction  of  the  board  of  aldermen.  The 
owner  of  a  private  estate  had,  therefore.  In  such 
case,  no  means  of  protecting  it  aifalnst  tbe  ac- 
cumulation of  water  by  the  fall  of  rain,  by  the 
melting  of  snow,  if  the  city  suffered  Its  com- 
mon s'^wer  to  bt*  out  of  repair  or  negligently 
stopped  up  and  ol)structed.  As  the  city  assumed, 
to  regulate  the  whole  subject,  and  compelled  In- 
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dlTldnala  to  conform  to  and  comply  with  its  or- 
dinances. It  results  bj  necess&ry  Impllcatloa 
that  It  mode  ItseU  liable  tor  whaterer  mischief 
or  Injuries  necessarily  result  from  any  negli- 
gence* or  omission  of  duty  on  Its  part.  But  In 
the  Barry  Case  the  city  never  required  plain- 
tiff to  drain  water  from  bis  land,  or  connect 
with  the  common  sewer,  but  left  him  to  manage 
:tals  estate  as  he  should  think  most  for  bis  own 
Interest  or  advantage. 

The  Barry  decialou  violates  many  of  the 
principles  and  maxims  of  the  law  with  refer- 
ence to  surface  water,  unless  It  can  be  regarded 
as  merely  a  case  of  temporary  clogging,  as  to 
which,  ape  infra  V.  d,  aud  It  Is  doubtful  If  It 
would  be  recognized  as  authority  outside  of  Mas- 
sachusetts, except  In  states  whose  law  Is  de- 
rived from  that  source. 

The  fact  that  premises  Injured  by  leakage 
from  a  street  sewer  are  not  connected  with  the 
rsewer  will  not  prevent  a  recovery  for  the  In- 
juries thereby  caused  if  It  was  negligently  con- 
structed or  maintained.  Allen  v.  Boston,  159 
Mass.  324,  34  N.  E.  619. 

The  New  York  act  of  1862  exempted  the  city 
•of  Brooklyn  from  liability  for  Injuries  caused  by 
the  negligence  of  Its  officers  In  permitting  a 
«ewer  to  become  out  of  repair  so  that  private 
i)remlses  were  flooded.  The  court  defends  this 
statute  upon  the  ground  that  the  officers  are 
not  appointed  by  the  municipality,  but  elected 
by  the  people.    Gray  v.  Brooklyn,  50  Barb.  865. 

For  violation  of  a  statute  making  It  the  duty 
of  the  officers  to  make  all  needed  sewers,  the 
.guilty  Individuals  may  be  Indicted  and  pun- 
ished ;  but  there  Is  no  civil  remedy  against  them 
on  bebalf  of  persons  Injured  by  the  default. 
Wilson  V.  New  York.  1  Denio,  695,  43  Am.  Dec. 

b.  Keeping  «Hob$traotea. 

A  town  Is  liable  to  a  landowner  for  Injury  re- 
suiting  from  neglect  to  keep  Its  sewers  free  from 
-obstruct Ions.  Batea  v.  Westborough,  151  Maas. 
174,  T  L.  R.  A.  156,  23  N.  E.  1070. 

A  munlclpnl  corporation  Is  liable  for  failure 
to  exercise  due  diligence  to  keep  a  sewer  free 
from  obstructions,  so  that  it  falls  to  carry  off 
tbe  water  of  a  stream,  to  the  Injury  of  an  abut- 
ting landowner.  McCarthy  v.  Syracuse,  46  N. 
\.  104. 

If  the  necessary  and  reasonable  result  of  the 
-flow  of  water  and  filth  Into  a  sewer  la  to  cause 
it  to  become  obstructed,  an  omission  to  guard 
against  such  result  will  be  negligence  which 
will  render  tbe  municipal  corporation  liable  for 
tbe  Injuries  Aueed  thereby.  Barton  v.  Syra- 
.cuse,  37  Barb.  292. 

A  municipal  corporation  la  liable  tor  injury 
caused  by  Its  negligently  permitting  a  sewer  to 
"be  filled  with  dirt  aud  rubbish,  and  back  the 
water  through  laterals  Into  adjoining  cellars. 
Barton  t.  Syracuse.  36  N.  Y.  &4,  Affirming  87 
Barb.  202. 

A  city  win  be  charged  with  notice  of  the  ex- 
istence of  an  obstruction  In  a  sewer,  and  of  Its 
negligence  with  respect  thereto,  if  the  same 
was  placed  In  the  sewer  by  city  workmen  under 
.charge  of  tbe  city  engineer,  or  If  the  obstruc- 
tion hud  remained  such  a  length  of  time,  that 
under  the  circumstances,  its  officers,  In  the  ex- 
ercise of  reasonable  care  and  diligence,  should 
liave  known  of  It.  Klesel  v.  Ogden  City,  8  Ctah, 
237.  30  rac.  758. 

A  city  authorized  by  Its  charter  to  build  and 
repair  sewers  Is  liable  to  a  property  owner 
whose  cellar  is  flooded  with  fllth  because  tbe 
city  negligently  permits  the  sewer  to  become  ob- 
structed, although  It  was  originally  constructed 
by  commissioners  under  a  special  act,  and  there- 
rafter  turned  over  to  the  city.  Even  v.  Long 
41  L.  R.  A. 


Island  City,  78  Hun,  242,  28  N.  T.  Supp.  825. 

A  municipal  corporation  Is  liable  for  damages 
from  an  overflowing  of  a  public  sewer  superin- 
duced by  obstructions  negll^ntly  permitted  to 
remain  therein.  Boehm  v.  Bethlehem,  4  Pa. 
Super.  Ct.  383. 

A  municipal  corporatl<m  maintaining  a  canal 
for  drainage  purpoaea.  constructed  under  an 
act  requiring  any  private  canal  taken  as  part 
of  the  drainage  system  to  be  kept  open  and  In 
such  order  as  to  protect  the  proprietors  of  ad- 
jacent lands,  which  permits  the  obstruction  of 
such  canal  by  dirt  falling  Info  it,  and  grass  or 
weeds  growing  up  in  It,  or  in  any  other  maimer, 
whereby  the  water  is  caused  to  overflow  and 
break  through  Its  banks  and  overflow  adjacent 
lands  and  destroy  crops  thereon, — Is  liable  for 
the  damage  so  occaaitHied,  even  If  obstructtona 
were  put  In  the  canal  for  the  purpose  of  enabling 
It  to  make  repairs  theretm.  Savannah  v.  Cleary, 
07  Qb.  133. 

Even  tbough  the  duty  of  constructing  or  al- 
tering a  sewer  be  a  governmental  one,  relieving 
the  municipality  from  liability  for  negligence  In 
Its  performance,  the  duty  of  removing  an  ob- 
struction left  la  the  sewer  Is  ministerial,  and 
the  municipality  negligently  permitting  It  to 
i-emaln  is  liable  for  an  Injury  resulting  from  It, 
causing  the  water  to  back  up  and  flood  the  ad- 
jacent property.  Judd  v.  Hartford,  72  Conn. 
S60.  44  Atl.  610. 

When  a  city  Is  liable  for  certain  damages 
arising  from  the  stopping  up  or  lack  of  repair 
of  a  sewer,  the  capacity  of  the  sewer  Is  Im- 
material. Markle  v.  Berwick,  142  Pa.  84,  21 
Atl.  794. 

A  municipal  corporation  Is  liable  for  damages 

sustained  by  a  citizen,  resulting  from  an  ob- 
struction In  a  public  aewer  from  sand,  fllth,  snd 
refuse  negligently  permitted  by  the  city  to  be 
and  remain  In  the  sewer  to  such  an  extmt  that 
tbe  water  was  dammed  up  and  forced  bock  upon 
the  premises  of  such  citizens,  or  from  tbe  Im- 
perfect and  unworkmanlike  manner  in  which 
the  work  of  constructing  the  sewer  was  ac- 
tually performed.  Hesidoa  Wllml&gt«i 
(Del.)  27  Atl.  880,  1  Uarv.  (Del.J  122.  40  Atl. 
740. 

A  city  is  liable  to  a  property  owner  for  per- 
mitting a  sewer  to  become  so  obstructed  as  to 
cause  his  premises  to  become  overflowed,  it  tbe 
obstruction  or  inadequacy  of  tbe  sewer  was 
known,  or  could  have  been  li^ferred,  from  the 
frequent  recurrence  of  otctHows  and  of  the  use 
of  a  boat  on  the  street.  Louisville  v.  Glmpeel, 
22  Ky.  L.  Rep.  1110,  59  S.  W.  1090. 

It  Is  tbe  duty  of  a  city  to  ins[>ect  Its  sewers 
as  often  as  may  be  necessary  to  ascertain  ob- 
structions; but  It  need  miy  act  In  this  regard 
as  would  a  person  of  ordinary  care.  Daggett  v. 
echoes,  27  N.  Y.  S.  R.  630,  7  N.  Y.  Supp.  882. 

A  finding  of  negligence  on  the  part  of  a  city 
for  failure  to  keep  a  sewer  In  sate  condition  Is 
Justified  where  a  pn^terty  owner's  premises 
were  flooded  because  of  obstructions  In  the  sew- 
er  due  to  Its  ordinary  use,  and  at  a  time  when 
no  rain  storm  or  other  unusual  conditions  was 
present.  Talcott  v.  New  York,  58  App.  DIv. 
514,  (1»  N.  y.  Supp.  860. 

When  a  municipal  corporation  negligently 
permits  Its  sewer  to  become  clogged  so  that  the 
water  It  should  drain  runs  through  a  sidewalk 
grating  Into  one  cellar  and  thence  Into  another. 
It  Is  liable  for  damage  done  to  the  latter,  the 
owners  not  having  contributed  to  their  Injurr. 
Scroggle  V.  Guelph,  86  U.  C.  Q.  B.  634. 

But  a  municipal  corporation  Is  not  answera- 
ble for  the  action  of  nature,  by  which  dirt  or 
sand  Is  washed  from  a  higher  to  a  lower  level 
and  deposited  In  ditches  or  drains,  except  where 
It  occurs  by  reason  of  some  neglect  on  the  part 
of  the  city  officers,  or,  having  oecnrred.  Is  neg- 
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UgeDtly  allowed,  to  continue.  BeRch  t.  Scran- 
toD,  5  Lack.  L.  NewB,  25. 

So,  ft  manlclpal  corporation  Is  not  liable  for 
InJorieB  caosed  hj  tbe  overflow  of  a  wwer  on 
account  of  Ite  obstruction  by  sand  wasbed  In 
from  the  street  during  a  heavr  shower,  where 
tbere  la  bo  proof  ot  any  prior  obstmction,  or  of 
nnj  defect  In  the  construction  of  tbe  sewer. 
Smith  T.  New  YoA,  96  N.  Y.  295.  28  Am.  Rep. 
53,  Afflrmlng  4  Hun,  037. 

And  a  plaintiff  Is  not  entitled  to  recover.  In  a 
case  of  negligence  on  the  part  of  a  municipality 
In  the  performance  of  a  duty  In  reference  to 
Hewers  aud  drains.  If  be  knew  of  the  obstruc- 
tion, and  took  no  steps  to  bare  It  abated. 
I'arker  v.  Laredo,  9  Tez.  Civ.  App.  221,  28  S. 
W.  1048. 

Tbe  owner  of  premises,  whose  goods  are  dam- 
aged by  tbe  backing  of  water  la  a  drain,  can- 
not recover  against  tbe  manlclpallty  wblcb  cut 
tbe  drain,  If  tbe  stopping  up  of  It  was  cansed 
bj  his  Improper  use  thereof,  even  If  the  manlcl- 
pal authorities  may  have  been  negligent  In  mak- 
ing repairs.  Macon  v.  Small,  108  Ga.  809,  84 
B.  £.  152. 

A  market  gardener,  wboi?e  premises  are  flooded 
becanse  of  the  Inadequacy  or  clogging  up  of  a 
drain,  cannot  recover  therefor  In  tbe  absence  of 
negligence  on  the  part  of  tbe  city,  which  had  no 
notice  of  tbe  insuIDclency  of  tbe  drain  or  of 
Its  obstruction.  Schrelber  v.  New  York,  11 
Misc.  561.  82  N.  T.  Supp.  744. 

A  superintendent  of  streets  and  his  deputy, 
although  acting  in  their  offlclBl  capacity  In  the 
repair  of  sewers,  are  liable  to  the  owner  of 
premises  tor  damages  caused  by  the  backing  up 
of  sewage  Into  her  house  on  account  of  tbe  stop- 
ping up  of  the  main  aewer  due  to  their  negli- 
gence and  unskilfulness  in  making  repairs. 
Butler  V.  Ashworth,  102  Cal.  B63,  86  Pac.  022. 

Where  a  city  In  the  performance  of  Its  duty 
to  keep  a  stream,  used  as  an  open  sewer,  tree 
from  dirt  and  refuse,  dug  a  dltcb  down  to  tbe 
center  of  tbe  bed  ot  the  stream  to  a  dam,  and 
cut  a  V  shaped  section  out  of  tbe  dam,  It  Is  a 
question  for  tbe  Jury,  in  an  action  of  trespass 
to  recover  damages  for  Injuries,  whether  such 
acts  on  the  part  of  tbe  city  were  not  the  proxi- 
mate cause  of  the  sabsequent  washing  away  of 
tbe  dam  by  an  nnuaual  flood.  Sbaughnessy  v. 
Pittsburg.  20  Pa.  Super.  Ct.  609. 

A  sewerage  company  having  entered  Into  an 
agreement  with  a  local  board  whereby  It  leased 
tbe  sewerage  works  ot  tbe  town,  covenanting  to 
keep  tbe  works  In  p»per  order  to  admit  tbe 
free  flow  of  the  sewage,  will  be  restrained  from 
permitting  the  sewage  to  remain  In  the  sewers 
or  drains,  and  from  preventing  Its  free  flow. 
Nuneaton  Local  Board  v.  General  Sewage  Co.  L. 
B.  20  Eq.  127,  44  L.  J.  Ch.  N.  S.  561. 

It  is  sufBclent  notice  to  a  municipality  of  the 
obstructed  condition  of  a  sewer  where  the  super- 
intendent of  sti-eets  and  tbe  mayor  are  Informed 
that  It  certain  cellar  Is  flooded  with  water  and 
newfige.  Unggett  v.  Cohoes,  27  N.  Y.  8.  K.  630, 
7  N.  Y.  Supp.  882. 

Where  rwo  members  of  the  board  of  public 
works  and  tbe  engineer  of  a  city  who  has 
charge  of  the  construction  ot  a  sewer  know  of 
tbe  existence  of  on  obstruction  to  one  of  the 
street  gutters  by  earth  and  other  materials 
placed  tbere  In  constructing  a  sewer,*  and  of 
Its  dangerous  character.  Is  ample  time  to  re- 
move It,  the  city  will  be  held  to  have  had  suf- 
flcient  notice  of  its  presence  to  render  It  lia- 
ble for  an  Injury  caused  thereby.  Harper  v. 
Milwaukee,  30  Wis.  865. 

Damageti  may  be  recovered  for  Injury  from  a 
sewer  being  out  of  repair,  altbongb  at  some 
periods  during  the  time  referred  to  the  sewer 
was  not  out  ot  repair.  Cohen  T.  Bellenot,  1  Ta. 
8.  C.  Rep.  82,  82  8.  B.  453. 
61  L.  R.  A. 


c.  SaAiiary  precautions;  odors;  gases. 

The  maintenance  ot  the  sewer  in  proper  con- 
dition Involves  to  some  extent  its  sanitary  con- 
dition end  Its  freedom  from  deleterious  odors 
and  gases.  A  drainage  system  certainly  coUld 
not  be  tolerated  which  should  gather  flltb  and 
permit  It  to  tester  and  decompose,  spreading 
sickness  and  death  through  the  atmosphere. 

A  municipal  corporation  Is  liable  for  tbe  spe- 
cial damages  sustained  by  a  landowner  from 
the  odors  arising  from  a  sewer  so  constructed 
that  during  dry  weather,  when  but  tittle  water 
Is  flowing  in  the  natural  creek  forming  the  out- 
let, tbe  solid  matter  In  the  sewage  acenmulates 
tbere,  and  does  .not  flow  off.  BloonLbvion  v. 
Mumin,  36  111.  App.  647. 

The  construction  of  a  wooden  sluice  to  carry 
the  contents  from  a  sewer  so  far  as  constructed, 
which,  according  to  the  plan,  Is  to  be  a  main 
or  trunk  sewer,  by  reason  of  which  deadly 
fumes  and  gases  are  emitted,  causing  a  nui- 
sance to  adjoining  property.  Is  not  a  mere  exer- 
cise of  discretion  on  the  part  of  oSclals,  but 
a  neglect  of  duty,  for  Injury  arising  from  which 
the  municipal  corporation  will  be  liable;  nor  Is 
it  wltbln  tbe  terns  ot  a  statute  providing  that 
the  municipal  corporation  will  not  be  liable  for 
any  misfeasance,  upon  tbe  part  of  tbe  oflScers 
of  tbe  city,  of  any  duty  enjoined  upon  them  as 
ofScers  of  government :  because  the  primary 
duty  to  keep  the  sewer  In  condition  Is  imposed 
upon  the  municipal  corporation.  Hardy  v. 
lirooklyn,  90  N.  Y.  485.  48  Am.  Rep.  182. 

A  municipal  corporation  emptying  Its  sewers 
Into  a  stream  Is  liable  for  Injury  inflicted  by  its 
negligently  allowing  offensive  and  Injurious 
odors  and  smells  to  Issue  from  the  polluting 
substances  discharged.  Owens  v.  Lancaster,  182 
I'a.  257,  37  Atl.  858. 

Where  s  city  exercises  the  power  given  It  by 
statute  to  construct  a  sewer,  it  Is  its  duty,  not 
only  properly  to  construct  the  sewer  In  the  first 
instance,  but  It  must  keep  It  in  proper  repair 
and  condition,  so  that  It  will  not  become  a 
nuisance  to  adjacent  property  owners  by  tbe 
emission  ot  unhealthy  odors  from  the  manner 
In  which  it  is  nsed.  Lindsay  v.  Sherman  (Tez. 
Civ.  App.)  36  S.  W.  1019. 

A  municipality  may  be  liable  to  one  living 
In  contiguity  to  a  defective  sewer  that  It  has 
negligently  permitted  to  become  a  nuisance,  for 
illness  caused  by  sewer  gus,  although  there  Is 
no  direct  discharge  of  sewage  upon  the  lands  of 
the  Injured  party  ;  but  exemplary  damages  are 
not  re.;overabIe.  WiUett  v.  St.  Albans,  69  Vt. 
330.  3S  Atl.  72. 

A  municipal  corporation  candbt  acquire  a 
prescriptive  right  to  discharge  a  sewer  Into  a 
i-aviue  so  as  to  be  of  great  Injury  to  a  property 
owner  residing  In  tbe  vicinity,  on  account  of 
noxious  odors.  Litchfield  t.  Whltenack,  78  III. 
App.  364. 

But,  from  the  fact  that  It  cannot  be  abso- 
lutely known  what  la  the  source  of  a  particular 
disease,  or  what  sanitary  precautions  might  or 
ml^t  not  have  averted  It,  this  doctrine  cannot 
be  carried  too  far;  and  It  has  been  held  that 
a  city  Is  not  liable  In  damages  for  disease  suf- 
fered by  an  individual  in  consequence  of  tbe 
neglect  of  tbe  city  autboritlea  to  observe  prop- 
er sanitary  precautions  In  the  conotructloa  or 
maintenance  of  a  sewer  system.  Hughes  t. 
Auburn,  161  N.  Y.  96,  46  L.  R.  A.  686,  65  N.  E. 
389. 

So,  a  municipal  corporation  Is  not  liable 
for  Injuries  to  on  owner's  premises  abutting 
on  a  street  outside  tbe  corporate  limits,  from 
noxious  smells,  caused  by  the  construction  by 
tbe  municipality  of  an  open  drain  In  the  street 
through  which  the  waters  ot  a  stagnant  pond, 
city  sewage,  and  polluted  water  from  woolen 
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mills  within  tbe  city  limits,  are  mad«  to  flow 
IQ  a  direction  other  than  the  nataral  flow,  or 
from  Interference  with  the  uae  of  the  highway, 
la  the  absence  of  anything  to  show  that  the 
ditch  Is  n  permanent  one,  or  thnt  It  la  to  be 
kept  open,  or  that  there  was  a  lack  of  diligence, 
skill,  or  care  In  Its  conatnictloa.  Cummins  t, 
Seymour,  71)  Ind.  491,  41  Am.  Hep.  618. 

A  statute  imposing  upon  a  district  board  tbe 
duty  of  keeping  Its  sewers  so  us  not  to  create  a 
unlsance  does  not  Impose  an  absolute  duty,  but 
only  requires  them  to  use  reasonable  care  and 
dilfgenre :  and  they  are  not  liable  for  a  nuisance 
created  by  the  sewer  by  the  emission  of  noxious 
odors  In  tbe  absence  of  n^llgence  on  their  part. 
Bateman  t.  Popular  Dlst.  Bd.  of  Works,  L.  R. 
37  Ch.  DIv.  272,  57  L.  J.  Ch.  X.  S.  670,  58  L. 
T.  N.  S.  720,  36  Week.  Uep.  301. 

Ko  such  Imminent  damter  as  will  Justify  Inter- 
ference by  Injunction  with  the  construction  of 
proposed  sewers  Is  shown  by  the  fact  that  fecal 
matter  may  possibly  settle  in  such  sewers,  and 
that  ttie  gas  generated  therefrom  will  escape  and 
operate  as  a  nnlaanee.  because  of  present  InsufR- 
ciency  of  the  water  supply  to  force  the  sewage 
tbrouRh  them.  Johnson  v.  Avondale,  1  Ohio  C. 
C.  220. 

Tbe  public  health  act  of  1801,  declaring  foul 
water  courses  or  drains  to  t>e  a  nuisance  to  be 
summarily  dealt  with,  does  not  apply  to  nui- 
sances arising  from  defects  In  the  sewers  of  Lon- 
don, which  are  vested  In  the  county  council,  but 
iippllos  only  to  nuisances  arising  from  private 
sources.  Fulham  v.  London  County  [1897]  2 
g.  li.  76.  66  L.  J.  Q.  n.  N.  S.  Sl.'i,  76  L.  T. 
N.  S.  691,  45  Week.  Rep.  620.  61  J.  P.  440. 

Indictment  will  lie  against  the  coundlmen  of 
a  municipal  corporation  for  a  nuisance  exist- 
ing by  reason  of  the  fllthy  condition  of  a  sewer, 
when  the  power  to  abate  nuisances  vested  ex- 
clusively In  them.  Com.  v.  Bredin,  166  Pa.  224, 
30  Atl.  021. 

A  very  Interesting  case  arose  In  Missouri  In- 
volving the  duty  of  the  city  with  respect  to 
gases  in  the  sewer.  A  Are  had  caused  some 
[letroleum  to  flow  Into  the  sewer,  and  high 
water  In  the  river  Into  which  the  sewer  emptied 
prevented  Its  escape.  The  weather  was  warm, 
nnd  gas  formed,  which  exploded  causing  injury, 
for  which  the  suit  was  brought.  On  the  flrst 
hearing  the  supreme  court  held  Ihnt  (he  tact  of 
Ihe  explosion  of  a  sewer  Is  Itself  evidence  of 
negligence  in  Its  care.  Fnchs  v.  St.  Louis,  133 
Mo.  168.  34  L.  R.  A.  118,  31  S.  W.  115,  34  S. 
W.  .jOS. 

That  the  facts  that  a  city  makes  no  attempt 
to  remove  the  covrrs  to  the  Tents,  manholes, 
or  Inlets  to  a  juibllc  sewer,  or  to  free  the  out- 
let of  such  sewer,  blocked  by  high  water,  for 
four  dnys  after  a  Inrpe  quantity  of  inflamma- 
ble oil  has  been  turned  Into  such  sewer  by  the 
engineer  of  the  fire  department  of  the  city  while 
nttemptlug  to  extinguish  a  large  fire  attracting 
general  public  attention,  and  that  the  sewer 
runs  under  large  buildings  In  a  populous  part  of 
liie  city,  are  evidence  of  negligence  on  the  part 
(if  the  city  In  its  care  of  the  spwer.  Ibid. 

Thai  a  jury  must  be  permitted  to  iiasa  upon 
the  question  of  due  care  by  a  municipal  corpora- 
tion which  in  midsummer  turns  a  large  quan- 
tity of  crude  pptroleam  Into  a  public  sewer,  the 
natural  outlet  of  which  Is  obstructed,  and  lenves 
It  four  diiya  without  taking  any  precaution  to 
avoid  a  resulting  explosion.  ll>itl. 

But  when  the  ease  rencbrd  tbe  court  the  sec- 
ond time.  It  held  that  the  mere  fact  of  an  ex- 
plosion of  gnsra  In  a  sewer  Is  not  stifllrlent  to 
L-hnr;j;e  the  niunlclpalliy  with  llnbllUy  for  the 
injury  caused  thereby,  Fuchs  v.  St.  Louis,  167 
Mo.  G20,  57  L.  B.  A.  136.  67  S.  W.  610. 

That  the  explosion  of  gases  in  a  sewer,  to  the 
Injury  of  abatting  property  owners,  cannot  res- 
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BOnably  be  anticipated  from  tbe  fact  of  the 
escape  of  a  quantity  of  crude  petroleom  Into  It. 
so  as  to  charge  the  municipality  with  negligence 
In  falling  to  provide  for  the  escape  of  the  gases 

generated  thereby.  Ibid. 

That  a  city  is  not  bound  to  open  vents  and 
manholes  leading  to  Its  sewers,  to  permit  the 
escape  of  gases  which  are  generated  therein, 
as  a  means  of  avoiding  an  explosion,  although 
It  may  have  notice  that  a  quantity  of  crude 
petroleum  faae  found  Its  way  into  tbe  sewer  as 
a  result  of  a  Are  at  tbe  reflnery.  Ibid. 

That  no  recovery  can  be  had  against  a  city 
for  Injuries  caused  by  an  explMlon  in  a  sewer, 
which  Is  alleged  to  have  resulted  from  negligent- 
ly permitting  petroleum  to  be  turned  Into  It. 
A'hcre  the  evidence  shows  that  the  exploaion 
might  bare  resulted  from  another  cause,  and 
there  Is  nothing  to  show  that  It  did  not  do  so. 
I  Ibid. 

And  thnt,  under  an  allegation  of  negligence 
on  the  part  of  a  municipality  in  failing  to  pre- 
'  vent  the  formation  and  accumulation  of  gases 
in  a  sewer,  and  In  falling  to  open  the  vents  to 
permit  their  escape,  wbiob  resulted  In  an  ex- 
plosion, evidence  is  not  admissible  that  the  ez- 
plosloQ  might  have  been  prevented  by  the  na» 
of  ventilating  apparatus.  Ibid. 

d.  Other  matter*. 

A  city  may  not  be  held  liable  for  damage 
claused  to  property  by  the  temporary  clogging 
of  tbe  cntch  basin  of  a  sewer  which  was  not 
negligently  constructed,  when  the  injury  was 
occasioned  by  the  overflow  of  water.  If  the  city 
did  not  have  sufficient  notice  of  the  clogglug  tO' 
enable  It  to  remedy  the  difficulty,  Knostman 
&  r.  Furniture  Co.  v.  Davenport,  09  Iowa,  5S9, 
08  N.  W.  887. 

A  municipal  corporation  will  not  b«  enjoined 
from  maintaining  a  grating  over  the  Inlet  from 
n  street  to  a  sewer,  although  the  etfect  of  it 
I  Is,  In  time  of  storms,  by  reuson  of  becoming 
I  filled  with  sticks  and  leaves,  to  cause  the  over- 
>1ow  of  water  onto  adjoining  property,  and  al- 
though  some  better  device  might  have  been 
;  adopted ;  where  the  effect  of  leaving  the  grat- 
ing oK  would  be  to  leave  an  open  hole  which 
would  endanger  the  safety  of  the  public.  Paine 
V.  Delhi,  ilU  N.  Y.  224,  5  L.  B.  A.  797,  22  N. 
H.  4ori. 

A  mnniclpal  corporation  Is  liable  for  the 
flooding  of  premises  caused  by  the  overtaxing  of 
a  drain  constructed  ae  an   outlet  to  surface 
I  waters  by  the  collecting  of  large  quantities  of 
water  therein  by  means  of  lateral  drains  and 
I  grnditig  of  streets ;  and  in  such  case  the  owner 
i  is  not  required  to  negative  contributory  negll- 
'.  gence.    Lebanon  v.  Twiford,  13  Ind.  App.  384. 
j  41  N.  E.  844. 

I     Although  a  city  may  not  be  liable  for  error  in 
I  Judgment  In  devising  and  adopting  a  plan  for 
taking  cure  of  sewage,  as  In  so  doing  tbe  city  is 
exercising  a  legislative  or  quaal-Jndlclal  power, 
and  no;  merely  discharging  a  ministerial  duty, 
yet,  whore  the  city  has  once  adopted  a  system 
I  nf  sewers,  and  constructed  sewers  in  accord- 
ance therewith,   the  Judicial  discretion  ends, 
i  nnd  tho  minlsierlal  duty  bef^lus,  and  tbe  city 
I  Is  liable  for  a  negll^^cnt  dlsi^harge  of  that  duty. 
I  ilenee,  where  a  city  constructs  a  sewer  of  suf- 
I  lident  capiiclty  for  the  purpose  contemplated 
when  constructed,  it  is  liable  for  overflow  of 
I  pi'operiy  connected  with  It.  where  it  subseqnent- 
ly  changes  the  grade  of  streets,  and  diverts  sew- 
age and  surface  water  Into  the  sewer,  which 
foi-merly  fiowed  In  a  different  direction.  King  v. 
(iranger.  21  It.  I.  03,  41  Atl.  1012. 

The  turning  of  waste  water  Into  tbe  drains 
and  sewei's  of  n  city  from  a  canal  constructed 
for  the  introduction  Into  the  city    of  water. 
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whereby  a  gi-eater  Dow  or  qaantlt;  of  water  la 
thrown  upon  lands  through  which  the  draJna 
t-uu,  readers  the  city  liable  for  damAgea  caaaed 
by  the  flooding  of  sucb  lands  thereby,  althoagb 
the  water  may  run  In  its  natural  course  In  the 
drnfos  and  sewers  of  the  city,  Fhlnlzy  v. 
Augu&ta,  47  Ua.  200. 

Although  a  city  may  not  be  liable  for  the 
Incapacity  of  a  sewer,  when  constructed,  where 
it  constructB  one  which  Is  of  snfficleot  capacity 
to  serve  the  purpose  contemplated  at  the  time 
of  its  construction,  It  Is  liable  where  the  prem- 
ises of  one  connected  with  the  aewer  are  dam- 
aged by  an  overflow  which  results  from  the 
siibset]uent  change  of  the  grade  of  streets, 
whereby  sewage  and  surface  water  which  for- 
merly flowed  In  another  direction  are  diverted 
into  the  !4ewer.  King  v.  Granger,  21  It.  I.  63, 
41  Atl.  lOlfi.  This  case  is  distinguished  from 
Baxter  t.  Tripp,  12  K.  I.  310,  on  the  ground 
that  In  that  case  the  Incapacity  of  the  sewer, 
when  constructed,  to  serve  the  purpose  then 
contemplated,  was  complained  of. 

But  a  municipal  corporation,  having  provided 
a  system  of  drainage  which  at  the  time  waa 
amply  sufficient,  ia  not  responsible  to  the  pur- 
chaser of  a  lot  for  damages  from  the  overflow- 
ing of  such  lot  because  of  the  subsequent  insnf- 
ftclency  of  such  drainage  in  time  of  heavy  rains, 
due  Bolely  to  the  Increased  quantity  of  surplus 
water  caused  to  flow  Into  such  system  by  the 
Improvement  of  lots  by  the  Individual  owners 
thereof.    Spiingfield  v.  Spence.  30  Ohio  St.  665. 

So.  where  a  state  statute  provides  that  a  city 
council  shall  have  power  to  open  and  construct 
and  keep  In  repair  sewers  and  drains,  the  city 
is  not  bound  to  enlarge  a  drain,  whera,  by  the 
grading  of  a  street,  more  surface  water  Is  turned 
Into  It ;  and  where  the  drain  overflows  as  a  re- 
sult of  the  increased  amount  of  surface  water, 
the  city  is  not  liable  for  the  damage  to  ad- 
jacent lands.  Little  Rock  v.  Willis,  27  Ark. 
372. 

A  municipal  corporation  may  regulate  the 
use  of  Its  sewerage  system  by  requiring  any  con- 
nection to  be  mitde  by  Its  licensed  officer,  that 
materlil  shall  be  proper  and  subject  to  Inspec- 
tion and  approval  by  Its  inspector,  and  that 
the  work  be  done  under  his  supervision ;  but 
It  cannot  compel  the  property  owner  to  pur- 
chase the  material  from  It,  or  prevent  him  from 
doing  the  work  himself  if  he  so  desires. 
Slaughter  v.  O'Berry,  126  N.  C.  181,  48  L.  H. 
A.  442.  35  8.  E.  241. 

In  Bloomfleld  Twp.  v.  Glee  Ridge,  64  N.  J. 
Eq.  276,  33  Atl.  025,  928,  It  was  held  that  the 
right  to  use  and  regulate  sewers  constructed 
within  Its  territory  by  one  municipal  corporation 
passes  without  legislative  grant  with  the  laud 
when  It  Is  Incorporated  within  another  munici- 
pal corporation. 

Hut  on  appeal  It  waa  held  that  the  title  to 
sewei-s  remains  unchanged ;  and  the  right  to 
control,  regulate,  and  maintain  them  is  vested 
exclusively  In  the  municipal  corporation  which 
ererled  them  wlthlo  Its  limits,  notwithstanding 
they  are  on  land  which  has  been  annexed  to 
ajiother  municipality.  55  N.  J.  Eq,  505,  87 
Atl.  63,  Overruling  54  N.  J.  Eq.  276,  33  Atl. 
025,  828. 

An  act  of  the  legislature  creating  a  sanitary 
-district,  embracing  within  its  territory  a  mu- 
nicipal corporation,  for  the  purpose  of  con- 
fltructlng  a  main  channel  so  as  ultimately  to 
change  the  direction  of  the  flow  of  sewage  of 
«uch  municipality  and  other  territory  within 
the  district  so  that  the  same  will  flow  away 
from.  Instead  of  Into,  a  lake,  with  power  to  con- 
struct adjuncts  or  additions  so  as  to  carry  such 
bewage  and  drainage  into  such  main  channel, 
does  not  operate  as  a  repeal  of  the  statute  au- 
thorizing such  municipal  corporation  to  con- 
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struct  drains,  ditches,  etc.,  or  require  the  cor- 
porate authorities  thereof  to  surrender  control 
of  its  sewer  system  to  the  drainage  trustees,' — 
especially  until  such  main  channel  is  construct* 
ed,  and  the  adjuncts  are  so  extended  as  to  drain 
all  parts  of  the  territory  of  the  district.  Rich 
V.  Chicago,  152  III.  18,  38  N.  1-3.  255. 

A  municipal  corporation  which  attempts  to 
carry  a  drainage  dltcb  across  a  highway  must 
bridge  It  In  such  a  way  as  to  render  It  safe  for 
ordinary  travel.  Odon  v.  Dobbs,  25  Ind.  App. 
522,  38  N.  E.  562. 

In  Sondgate  Local  Board  v.  Leney,  L.  B.  25 
Ch.  DlT.  163,  note,  which  was  an  action  to  com- 
pel the  pulling  down  of  a  shed  erected  over  a 
sewer  so  as  to  Interfere  with  the  plalntlfTs  right 
of  access  to  It,  the  court  refused  a  mandatory 
Injunction  upon  the  ground  that  the  Interfer- 
ence with  the  right  of  access  was  not  sufficient 
to  warrant  the  Issuance  of  a  mandatory  Injunc- 
tion, the  utmost  proved  on  the  part  of  the 
plaintiff  being  that  It  might  take  an  hour  or 
two  longer  to  cut  down  to  the  sewer. 

VI.  LiabUUif  for  tnjurlcs. 

a.  1h  general. 

If  a  municipal  corporation  wrongfully  per- 
mits water  to  flow  from  Its  sewers  upon  abut- 
ting property,  causing  damage  thereto,  it  Is  lia- 
ble therefor.  Montgomery  t.  Gilmer,  38  Ala. 
lie,  70  Am.  Dec.  SG2. 

A  municipal  corporation  Is  responsible  for  Its 
negligence  in  so  constructing  a  sewer  as  to  over- 
flow ahnttlng  property,  unless  the  owner  there- 
of la  himself  guilty  of  contributor?  negligence. 
Valparaiso  t.  Ramsey,  11  Ind.  App.  215,  38  N. 
E.  873. 

Where  private  property,  whether  it  be  on  the 
grado  of  the  street  or  below  such  grade,  la 
flooded,  either  by  water  and  sewage,  after  hav- 
ing been  collected  in  a  sewer  or  drain,  escaping 
therefrom  to  such  property  by  reason  of  the 
negligent  construction  of  such  sewer  or  drain, 
or  by  want  of  proper  repair  of  the  same,  or  by 
negligent  discontinuance  thereof  by  closing 
up  the  outlet, — the  city  Is  liable.  Scbroeder  v. 
itaraboo,  93  Wis.  05,  «7  N.  W.  27. 

A  municipal  corporation  Is  not  liable  for 
'damages  to  goods  in  a  cellar  from  the  flooding 
thereof  by  back  water,  by  the  cutting,  either  of 
a  private  drain  established  by  permission,  or  of 
n  public  sewer,  unless  the  cutting  was  unneces- 
sary, or  the  repairing  thereof  by  the  municipal 
authorities  was  done  In  a  negligent,  nnskllful, 
and  unworkmanlike  manner.  Macon  v.  Small, 
108  Ga.  309,  34  S.  E.  102. 

No  user  of  private  lands  can  Justify  a  munic- 
ipal corporation  In  sending  down  upon  those 
lands  refuse  or  noxious  matter ;  hence,  the  mii. 
nicipullty  Is  liable  for  the  escape  of  drainage 
from  the  outlet  or  breaks  In  sewer  Into  an  ex- 
cavation rightfully  made  on  the  private  lands. 
Close  V.  Woodstock,  23  Ont.  Bep.  00. 

The  city  and  county  of  San  Francisco  la  held. 
In  Bloom  V.  San  Francisco,  64  Cal.  503,  3  Pac. 
129,  to  have  such  proprietorahip  of  the  city 
and  county  hospital  as  to  render  It  liable  for 
damages  to  land  caused  by  its  failure  to  abate 
a  nuisance  created  by  a  defective  sewer,  which 
burst  and  discharged  Its  contents  over  such 
premises. 

It  is  no  defense  to  an  action  against  a  mu- 
nicipality for  damages  caused  by  the  flowing  of 
the  contents  of  a  sewer  onto  plaintiff's  land 
through  openings  left  therein,  that  such  open- 
ings were  a  part  of  the  general  plan  of  con* 
slructlon  adopted  by  It.  Lehn  t.  San  Fran- 
cisco, 66  Cal.  76,  4  Pac.  965. 

But  a  municipal  corporation  can  only  be  made 
liable  for  Injuries  canaed  by  the  overflow  of  a 
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Kwer  upon  proof  of  some  fault  or  neglect  npon 
Its  part,  either  In  the  construction  of  the  BCwer, 
or  in  keeping  It  In  proper  repair.  Smith  y. 
.New  York.  66  N.  T.  285,  28  Am.  Rep.  53.  Af- 
lirming  4  Hun.  637. 

The  mere  fact' that  water  came  Into  a  cellar 
from  a  drain  running  from  thence  Into  the  city 
drain  Is  not  sufficient  to  establish  a  prima  fade 
case  of  negligence  ocaisBt  the  eltj;  s  specific 
gronnd  of  negligence  mast  be  proved.  Noble 
V.  Toronto,  46  U.  C.  Q.  B.  519. 

A  municipal  corporation  is  liable  for  damage 
from  sewage  which  percolates  to  private  prop- 
erty from  its  sewer.  Chalkier  ▼■  BlehmoDd,  88 
Va.  402.  14  8.  E.  889. 

A  cltj  la  liable  for  Injuries  resulting  from 
the  making  of  dralna  or  sewers,  if,  b;  making 
them  to  preveot  a  nuisance  It  creates  a  nnlsance 
In  another  place,  and  merely  transfer^  It  from 
one  locality  to  another ;  bat  no  action  for  sach 
nulsnnce  can  be  maintained  In  favor  of  an  In- 
dlTlduai,  simply  because  the  city  ma;  be  in- 
dicated. An  Individual  Is  only  entitled  to  sue 
wliea  he  has  sufTored  some  special  damage  above 
that  arising  to  the  public  gmerallj.  Clsiit  v. 
I'eckham,  9  R.  I.  455. 

Ordinarily,  a  city  will  be  enjoined  from  using 
or  constructing  a  aewer  or  drain  so  as  to  cre- 
ate a  nuisance  by  causing  a  deposit  of  filth  or 
noisome  smells  adjacent  to  private  property. 
I'ettlgrew  v.  Bvonsvllle,  25  Wis.  228,  S  Am.  Rep. 
60:  Stoddard  v.  Saratoga  Springs,  127  N.  Y. 
2U1,  2T  N.  K.  1030 ;  Beach  v.  Elmlra,  22  Hun. 
I.IS :  DIerka  V.  Addison  Twp.  Highway  Comrs. 
142  III.  1H7,  31  N.  E.  496 ;  Butler  v.  Thomas- 
vllie,  74  On.  570 ;  Uanbury  A  X.  R.  Co.  Nor- 
walk,  87  Conn.  109:  Mootr}  v.  Danbnry,  45 
L'onn.  350,  29  Am.  Rep.  703;  Flover  t.  Low 
Lcyton  Local  Board.  L.  R.  5  Ch.  Dir.  847.  46 
J/.  J.  Ch.  N.  S.  621.  36  L.  T.  N.  8.  760,  25  Week. 
Rep.  fi45. 

Bnt  In  Massachusetts,  In  occordancs  with  the 
doctrine  of  Barry  v.  Lowell,  8  Allen,  127,  85 

Am.  Dec.  GOO  (see  supra,  V.  a),  it  Is  held  that 
a  town  Is  not  liable  for  Injury  to  property 
owners  by  the  percolating  of  water  from  its 
catch  basins  or  gutters  through  the  soil  into 
adjoining  closes.  The  only  remedy  of  the-land- 
owuem  Is  to  raise  such  barriers  against  the 
writer  as  will  prevent  Its  Injuring  tbem.  Ken- 
nlson  V.  Ileverly.  146  Maaa.  467.  16  N.  E.  278. 

The  liability  of  a  muDlcipal  corporation  Is 
that  of  an  insurer,  under  a  duty  to  maintain 
a  drain  in  such  condition  as  to  nfford  suitable 
and  sufficient  flow  for  nil  drainage  entitled  to 
pass  through  It.    Blood  v.  BauKor.  66  Me.  154. 

T'nder  a  statutory  obllgtitlon  to  maintain  a 
public  drain  iu  repair  bo  an  to  afford  sufficient 
and  suitable  flow  for  all  drploage  entitled  to 
pass  through  It,  a  municipal  corporation  is 
liable  for  damage  resulting  from  so  overchaig- 
ing  a  drain  that  in  time  of  excessive  rains  prem- 
\bcs  entitled  to  drainage  are  flowed  thereby. 
Ibid. 

In  England,  In  the  absence  of  negligence,  a 
municipal  corporation  la  not   liable  for  the 

tlooding  of  cellars  caused  by  the  overflow  from 
the  sewer  backing  into  them,  unltss  made  so  by 
statute,  either  by  express  provision  or  by  rea- 
sonable Intendment.  And  a  statute  requiring 
them  to  keep  the  sewers  so  as  not  to  create  a 
nuisance  does  not  make  them  liable  In  the  ab- 
sence of  nogllBPnce.  Siretton's  Derby  Brewery 
Co.  V.  Derby  [lS!t4]  1  Ch.  431.  63  L.  J.  Ch.  N. 
a.  135,  8  Keports.  608,  69  L.  T.  N.  S.  701,  42 
Week.  Hep.  5V3. 

A  right  of  action  against  municipal  corpora- 
tions does  not  exist  at  common  law :  and  their 
liability  to  a  private  action  for  failure  to  en- 
lai-gc  a  drain  where  an  increased  amount  of  sur- 
face water  Is  caused  to  flow  therein  by  the  grad- 
ing of  a  street  must  be  determined  by  the  stat- 
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ute  which  creates  the  corporation.  Little  Rock 
V.  Willie,  27  Ark.  572. 

Where,  as  a  neceessry  and  unavoidable  con- 
sequence of  the  grading  and  sewering  of  a  street, 
and  not  through  lack  of  care  or  n^llgence,  a 
space  formerly  occupied  by  the  plaintiff's 
drain  was  filled  up,  thus  cutting  off  his  drain, 
his  remedy  is  not  by  an  action  of  tre^ass,  bat 
by  a  proceeding  before  vlewera,  as  bis  Injury 
must  be  regarded  on  the  same  footing  as  a  tak- 
ing for  public  use  ;  and  In  the  proceeding  before 
viewers  the  question  Is.  Was  the  Injury  the  nec- 
essary consequence  of  the  plan  nOopttA^  and 
whether  a  better  plan  might  have  been  adopted 
cannot  be  considered.  Cnrran  v.  Bast  Pitts- 
burg,  20  Pa.  Super  Ct.  590. 

It  Is  not  necessary  to  give  the  statutory 
month's  notice  for  a  cause  of  action  sgainst  a 
local  board,  where  the  object  of  the  action  le- 
an Injunction  to  restrain  the  board  from  per- 
mitting Its  sewage  ditch  to  overflow  onto  the- 
plalntlff's  land,  ss  that  entitles  htm  to  Imme- 
diate relief.  Flower  v.  Low  Leyton  Local 
Board.  L.  B.  6  Ch.  DIv.  347,  46  L.  J.  Ch.  N.  8. 
621,  36  L.  T.  N.  8.  236.  25  Week.  Rep.  543. 

A  former  recovery  against  a  municipality  for 
damages  to  property  caused  by  the  maintenance- 
of  an  insufficient  sewer  is  no  bar  to  an  action 
afterwards  brought  for  damages  sustained  from 
tbe  same  cause  subsequent  to  the  former  re- 
covery when,  so  fsr  as  sppears,  the  first  suit 
was  brought  to  recover  such  damages  only  aa 
had  been  sustained  up  to  the  time  oC  the  fillnfp 
thereof.  Mulligan  v.  Augusta,  115  Ga.  337,  41 
S.  K.  604. 

Where  a  municipality  entered  Into  a  con- 
tract for  the  construction  of  a  sewer,  providing 
that  It  should  be  done  according  to  the  direc- 
tions and  to  the  satisfaction  of  tbe  city  en- 
gineer ;  and  where,  during  the  progress  of  con- 
struction. In  order  to  get  rid  of  water  comtnfr 
dowa.  It  was  dammed  back  to  raise  It  to  the 
level  of  andther  sewer  which  was  used  as  an 
outlet,  and,  In  consequence  of  heavy  rains,  the- 
water  thus  penned  back  overflowed  Into  plain- 
tiff's cellar, —the  city,  and  not  the  contractor, 
is  liable,  as  the  work  was  done  under  the  clty'» 
control  and  supervision.  Grastick  v.  Toronto, 
39  U.  C.  Q.  D.  300. 

b,  Bu  reason  of  private  or  adopted  drain. 

In  an  action  sgainst  a  municipal  corporation 
for  Injury  to  land  by  flooding  caused  by  the 
negligent  manner  In  which  a  sewer  was  con- 
structed In  the  streets  of  the  city,  it  will  be 
presumed  that  the  work  was  done  by  tbe  proper 
authorities,  and  no  proof  of  that  fact  will  he 
necessary  to  entitle  a  recovery.  Peoria  v. 
Crawl,  28  HI.  App.  154. 

The  transfer  of  property  connected  by  a 
private  drain  with  a  sewer  to  a  city  as-a  site  for 
one  of  Its  structurea  does  not  make  the  city 
responsible  for  Injuries  caused  to  a  neighbor- 
lug  owner  who  has,  under  license  from  the  city, 
connected  his  property  with  the  private  drain, 
by  reason  of  water  backing  up.  since  the  drain 
is  owned  by  the  city  in  Its  private,  and  not  In 
Its  goretTimeDlal.  capacity,  and  It  is  not  bound 
lo  maintain  it  In  an  effective  condition.  Kos- 
mak  V.  New  York,  117  N.  Y.  361,  22  X.  E.  945, 
Affirming  53  Hun,  320.  6  N.  Y.  Supp.  453. 

A  vlllafje  Is  responsible  for  the  flowage  of 
polluted  wnter  through  drains  constructed  by 
private  persons  with  which  it  has  connected 
Its  sewers  or  surface  drains,  to  the  same  extent 
as  If  It  biid  orlorinally  constructed  them.  Ke- 
wanee  v.  Ladd,  tiS  III.  App.  154. 

A  municipal  corporation,  by  flowing  Its  sew- 
er through  private  drains,  thus  contributing  to 
an  Injury  to  another  from  the  pollution  of  the 
waters  thereof,  becomes  a  Joint  tortfeasor,  and 
as  such  is  liable  for  the  whole  damage.  Ibid, 
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But  a  municipal  corporation  does  not  assnme 
reBponslbUlty  for  a  private  or  atate  aewer  by 
coonectlns  Iti  own  aewer  thwewltb.  Uonn  t. 
Pittsburgh,  40  Pa.  304. 

-  A  municipal  corporation  la  not  liable  for  de- 
fects In  a  private  sewer  or  passageway  for  a 
natural  water  course  Into  which  it  empties  Its 
aewer  when  not  due  to  its  negligence.  Ibid. 

A  Tillage  which  maintains  a  sewer  In  such 
a  manner  as  to  reader  neighboring  property  un- 
inhabitable 1b  liable  for  the  damages  resulting 
from  the  nuisance,  8lth<Migh  the  sewer  was  In 
the  first  loHtance  coostrncted  by  an  indirldual 
upon  hlH  own  property.  Bolton  v.  New  Bochelle, 
84  Hun,  281,  32  N.  Y.  Supp.  442. 

A  munldpaJ  corporation,  which  has  controlled 
a  sewer  for  a  long  series  of  years.  Is  responsi- 
ble for  damage  from  its  want  of  repair,  al- 
though It  may  not  have  been  a  party  to  its 
construction.  Chalkley  T,  Blchmond,  88  Ta. 
402,  14  S.  R  330. 

A  municipal  corporation  Is  liable  It  a  public 
culvert  is  extended,  by  Its  permission,  by  pri- 
vate parties,  and  damage  results  because  such 
extension  is  not  of  suDdent  capacity  to  drain 
off  the  ordinary  flow  of  water.  Uaus  t.  Bethle' 
hem,  134  Pa.  12.  10  Atl.  437. 

When  a  city  assumes  the  control  and  manage- 
ment of  a  sewer.  It  becomes  its  duty  to  use 
reasonable  dlllgmce  to  keep  It  In  proper  repair. 
Taylor  v.  Austin,  32  Ulnn.  247,  20  N.  W.  157. 

A  municipal  corporntlon,  which  has  knowl- 
edge of,  and  adopts,  a  change  made  by  a  pri- 
vate individual  In  the  outlet  of  a  sewer,  by 
which  the  sewage  Is  turned  Into  a  new  channel 
and  the  old  channel  closed  up,  by  reason  of 
which  the  new  outlet,  because  of  Its  Insuffi- 
ciency, becomes  clogged  up  and  causes  a  back- 
ing up  of  water  to  the  injury  of  private  owners, 
win  be  liable  for  the  Injury.  Nlms  v.  Troy, 
Sy  N.  Y.  500. 

A  municipal  corporation  occasionally  and  vol- 
untarily making  repairs  to  a  sewer,  does  not 
thereby  assume  the  duty  of  maintaining  It. 
Alunn  V.  Pittsburgh,  40  Pa.  304. 

A  munlclpalltj  using  a  private  sewer  with 
the  consent  of  the  owner,  as  part  of  Its  drnm- 
sge  system.  Is  liable  for  negligently  connecting 
It  with  two  large  drains  of  more  than  double  Its 
capacity,  thereby  causing  the  water  to  back  Into 
and  flood  a  cellar  of  the  owner  of  the  private 
drain.  Cogblan  v.  Ottawa,  1  Out.  App.  Rep. 
54. 

The  city  Is  not  liable  for  damages  caused  by 

a  sewer  from  a  private  enterprise,  which,  though 
put  In  by  aldermen,  was  an  unauthorized  act  on 
their  part,  and  ultra  vlrea.  Barger  v.  Hickory, 
ISO  N.  C.  550,  41  N.  £.  708. 

A  property  owner  may  not  recover  for  In- 
juries to  his  property  caused  by  the  defective 
coasli-uctlon  of  a  sewer,  when  the  sewer  In  ques- 
tion WAS  extended  to  the  premises  by  his  prede- 
cessor In  title  at  his  own  expense  and  In  viola- 
tion of  city  ordinances,  requiring  the  consent 
of  the  city  authorities  to  be  first  oblulned,  the 
payment  of  a  fee  for  the  privilege  of  connect- 
ing, and  that  the  conRtructios  shall  be  done  un- 
der tbe  Bupervtslon  of  the  vlty  engineer;  and 
the  fact  that  the  city  supervisor  afterwards 
connected  with  the  extension  for  the  purpose 
of  preventing  rubbish  from  being  carried  Into 
the  sewer,  but  without  his  action  being  author- 
ized or  ratlOed  by  the  proper  municipal  autbor- 
itleit,  U  not  sufficient  to  impose  liability  for  the 
damages  sustained  upon  the  city.  Dasher  v. 
linrrlsburg,  20  Pa.  Super.  Ct.  70. 

A  town  is  not  liable  for  the  defective  con- 
struction or  want  of  repair  of  a  tile  drain  es- 
tablished nad  constructed  almost  wholly  with- 
in Its  corporate  limits  upon  petition  of  land- 
owners in  pursuance  of  a  drainage  law,  and  for 
which  the  town  was  assessed  tor  benefits  to 
61  L.  R.  A. 


certain  highways,  but  with  tbe  construction 
of  which  it  had  nothing  to  do,  and  which  it 
never  repaired  or  drained  into,  or  otherwise- 
assumed  control  of;  as  no  liability  exists  for 
failure  of  a  municipal  corporation  to  exerclsa- 
Its  power  to  provide  drainage.  Montlcello  v. 
Fox.  8  Ind.  App.  481,  28  N.  K.  1026. 

A  city  which,  by  the  consent  of  the  owners, 
constructs  a  box  drain  from  private  property, 
which  Is  used  as  a  sewer.  Is  not  bound  to  keep- 
It  In  repair  or  remove  obstructions  from  it. 
since  the  city  has  no  right  to  enter  upon  the 
property  for  the  purpose  of  making  the  repairs. 
McCaffrey  v.  Albany,  11  Uua,  613. 

Although  a  sewer  was  constructed  by  public 
officers,  when  a  municipality  has  assumed  tO' 
maintain  It,  it  Is  liable  for  damages  resulting 
tvom  its  failure  to  keep  It  In  proper  repair. 
Hamlin  v.  Blddeford,  Ou  Me.  308,  49  Atl.  1100. 

c.  By  v»ing  atream  aa  aewer. 

A  manlclpal  corporation    having  exclusive 
'  power,  under  tbe  law,  to  keep  open  streams- 
!  passing  through  or  bordering  upon  Its  corporate 
'  limits,  and  control  over  public  sewers.  Is  bound 
so  to  construct  and  keep  In  repair  a  sewer  pro- 
vided by  it  for  the  flow  of  the  water  of  a 
stream  under  a  street  as  to  permit  the  free  and 
unobstructed  flow  of  such  water,  and  Is  liable 
for  the  overflow  of  an  owner's  premises  caused 
by  its  neglect  In  allowing  such  sewer  to  become 
obstructed  and  out  of  repair.    Sontb  Bend  v. 
Paxon,  67  Ind.  228. 

While  a  city  has  the  power,  where  It  la 
deemed  necessary,  to  divert  a  stream  passing 
through  its  limits  from  Its  natural  course  and 
confine  It  to  a  narrower  channel,  in  doing  so 
it  must  use  reasonable  care  to  prevent  Injury 
to  others;  and.  if  damage  results  to  the  own- 
ei-s  of  private  property  from  Its  negligence  or 
wrong  in  this  reject.  It  will  be  liable  for  the 
loss.  Kansas  City  v.  Slangstrom,  C3  Kan.  431, 
38  Pac.  706. 

A  mill  owner  on  a  atream  Into  which  flows 
a  brook  which  has  been  taken  by  a  municipal 
corporation  for  a  common  sewer  Is  entitled  to 
damages  for  tbe  diminished  valne  of  the  water 
for  his  purposes  twcanse  of  such  use.  Wash- 
burn &  II.  Mfg.  Co.  V.  Worcester,  133  Mass.  494, 
27  N.  15.  664. 

Where,  after  a  landowner  had  constructed  a 
covered  channel  for  a  brook  running  through  bls- 
land,  a  municipality  Instituted  proceedings  to 
take  It  for  a  sewer,  the  liability,  as  between  the 
\  city  and  the  landowner,  for  Injuries  to  adjoin- 
ing land,  arising  from  an  overflow  of  the  water 
of  tbe  brook,  rests  upon  the  party  In  possess- 
slon  and  control  of  the  channel ;  and  the  city,, 
and  not  the  landowner,  Is  liable  If  It  hns  as- 
sumed such  possession  and  control,  althuut^b 
the  proceedings  Instituted  by  It  were  Irrfgular. 
Selllck  V.  liall,  47  Conn.  260. 

A  city  is  bound  to  keep  In  repair,  and  la  n- 
sponsible  for  Injuries  to,  property  ibrouKh 
which  a  atream  flows,  resulting  from  negli?<>nne 
In  making  necessary  repairs,  as  well  as  from 
the  negligent  and  unskilful  manner  In  which 
the  work  of  repairing  Is  actually  done,  where, 
for  many  years,  it  has  used  the  streaui  as  a 
common  sewer,  has  arched  and  paved  over  It 
when  crossed  by  streets  on  the  extension  of  the 
city,  or,  when  running  within  the  limits  of  a, 
street,  has  provided  by  ordinance  for  tuauellng 
and  paving  of  tbe  stream  between  streets  on 
their  being  gradually  built  up,  and  has  con- 
trolled tbe  connection  of  private  drains  there- 
with, acquiring  the  right  to  the  sewer  by  virtue 
of  Its  power  to  open  and  condemn  streets  where' 
crossing  or  flowing  along  streets,  and  by  adop- 
,  titm  wherever  it  passes  throu^  private  prop- 
'  erty  whereon  It  waa  originally  arched  or  cot-  - 
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crod  by  private  owners;  so  that  tlie  stream 
hus  for  a  long  time  beea  made  a  complete  and 
continuous  arched,  covered,  and  uuderground 
drain  or  sewer,  and  has  come  to  be  as  complete- 
ly under  the  control  and  managfimfnt  of  the 
city  lis  any  other  public  aewer  within  Its  llui- 
lt«.  Kranz  t.  Baltimore.  64  Md.  401,  '2  Atl. 
808. 

A  mill  owner,  who,  fur  more  Iban  twenty 
years,  has  utilized  the  flow  of  a  brook  as  It 
has  been  regulated  by  natural  obstructions  nnd 
by  culvoriB,  is  within  the  meaning  of  a  statute 
giving  a  municipal  corporation  power  to  remove 
such  oliHtructious  for  the  purpose  of  surface 
drainage,  making  compensation  to  any  person 
Injured  In  bis  property  tty  any  of  the  acts  done, 
the  elTect  of  which  la  to  hasten  the  discharge 
of  the  water  so  that  he  is  deprived  of  Its  flow 
-during  certain  Kasons  of  the  year.  Jloston 
Belting  Co.  T.  Boston,  152  Mass.  307,  23  N.  i:. 
613. 

d.  By  ficyUgcncc  generallg, 

A  city  la  liable  for  the  act  of  Its  employees 
sent  to  close  up  an  outlet  leading  into  a  sewer, 
who,  through  forgetfulDess  or  Inattention, 
-closed  up  the  Inlet  flowing  from  a  house,  where- 
by the  premises  were  flooded.  Semple  v,  Vlcks- 
burg.  G2  Miss.  63.  52  Am.  Hep.  ISl. 

A  municipal  corporation,  having  the  power 
to  conntinict  nnd  keep  Its  sewers  In  repair  and 
regulate  the  use  thereof,  Is  liable  for  the  flood- 
iuK  of  the  celliir  of  private  premises  connected 
with  a  Bcwor  by  back  water  therefrom  caused 
by  obstructions  negligently  placed  In  such  sewer 
by  workmen  of  the  city  under  direction  of  the 
city  engineer.  Kleael  v.  Ogden  City,  8  Utah, 
2.37.  30  3fac.  758. 

One  whose  private  drain,  which  discharges 
into  a  public  sewer  Jn  a  city  highway,  is  cut 
into  by  a  private  contractor,  acting  under 
the  orders  of  a  city  superintendent.  In 
charge  of  the  work  of  laying  water  pipes 
In  the  street,  so  that  the  drain  Is  obatracted  and 
turns  back  the  sewage  to  Its  owner's  Injury, 
mav  recover  therefor  of  the  city.  Bragg  v. 
Itutland.  70  Vt.  COO.  41  Ati.  578. 

A  city  need  not,  tn  permitting  a  gas  pipe  to 
be  laid  through  a  sewer,  act  through  its  city 
council  while  In  regular  session,  to  be  liable  for 
the  result;  but  It  Is  sufRclent  If  the  council 
hud  notice  of  the  proposed  action,  and  of  Its 
pfFect,  and  asaentod  thereto.  Powers  v.  Council 
llluffs,  .-lO  lowu,  197. 

A  munU'liiDlity  Is  liable  to  a  property  owner 
for  Injuries  resulting  from  the  negligent  recon- 
struction of  a  sewer  by  a  tunnel  company  acting 
under  a  statute  authorizing  It  to  build  the  tun- 
nel, and  requiring  It  to  reconstruct,  under  the 
(nipcrvlsion  of  the  city  engineer,  any  sewer  cut 
in  so  doing;  and  the  fact  that  neither  such  of- 
lii'cr  nor  the  munlctpnilty  exercised  any  control 
over  such  ret-onat ruction  does  not  relieve  the 
city,  as  It  was  their  duty  to  have  done  so.  Fink 
T.  St.  Louis,  71  Mo.  52. 

A  municipal  corporation  Is  liable  for  damages 
to  private  property  from  flooding  caused  by  the 
negligent  work  of  a  plumber,  acting  under  a 
license  from  the  city,  In  connecting  a  house 
drain  with  that  In  the  street,  which  could  have 
been  prevented  If  the  city  bad  exercised  that 
supervision  over  the  work  Incumbent  upon  It  In 
the  proper  maintenance  of  Its  public  streets. 
Anderson  v.  Wilmington,  8  Iloust.  (Del)  516,  10 
Atl.  SOO. 

A  city  Is  not  liable  for  damage  done  to  an 
Iron  foundry  and  machine  shop  which  was  over- 
flowed because  of  the  failure  of  the  municipal- 
ity to  keep  In  operation  the  draining  machine 
erected  for  public  utility,  A  city  Is  not  re- 
sponsible for  the  injury  of  private  property  by 
«1      K.  A. 


an  act  of  omission  or  commission,  unless  auch 
act  Is  without  the  authority  of,  or  against,  law, 
or  Is  improperly  or  wantonly  executed.  Ben- 
nett V.  New  Orleans,  14  La.  Ann.  120. 

But  a  municipal  corporatl<m  Is  not  liable  for 
the  misuse,  or  the  Improper  use,  of  Its  drains 
or  sewers  by  third  parties,  so  os  to  Injure  an- 
other, unless  It  has  consented  to  such  uae,  or 
negligently  permitted  its  contlnaance  aft« 
knowledge  thereof.  Cliampalga  v.  Uagulre,  66 
III.  App.  618. 

A  city  cannot  construct  a  sewer  In  a  street 
In  such  manner  as  to  drain  the  flsh  pitaA  of 
an  abutting  owner,  who  owns  the  fee  of  the 
street,  without  first  compensating  him.  Am- 
brose T.  Buffalo,  29  Abb.  N.  C.  140,  2U  N.  V. 
Supp.  120. 

A  town  which,  by  the  coDHtruction  of  a  aewer, 

cuts  off  the  supply  of  water  percolating  Into  the 
well  of  an  adjoining  landowner.  Is  liable  to 
him  for  the  consequential  damage.  Trowbridge 
v.  Brookllne.  144  Mass.  ISO,  10  N.  E.  706. 

Permiaalon  from  a  municipality  to  use  a  pub- 
lic street  for  a  private  drain  Is,  at  most,  a 
revocable  license,  and  cannot  create  a  vested 
right  to  maintain  the  drain.  iTeace,  when  a 
city,  in  building  a  lewer  as  part  of  Its  sewer- 
age system,  cut  off  a  private  drain  which  bad 
been  laid  in  a  street  by  permission  of  the  town 
before  its  Incoiporation  as  a  city,  and  the  water 
and  sewage  which  had  flowed  through  the  drain 
wei-e,  in  consequence,  thrown  back  uu  the  prem- 
ises of  the  plaintiff.  It  was  held  that  an  action 
would  not  lie  against  the  city  for  cutting  off 
the  drain  and  neglecting  to  provide  for  the 
drainage  which  had  previously  flowed  through 
It.  Eddy  V.  Granger,  19  It.  I.  103,  28  L.  B.  A. 
517,  31  Atl.  831. 

Where,  before  a  aewer  was  constructed  by  a 
city,  nn  owner  of  land  abutting  on  the  street 
bad  the  use  of  an  aqueduct  as  a  sewer,  and  no 
Injury  to  such  land  resulted  therefrom,  and 
such  owner  sues  the  city  for  Injury  to  bla  es- 
'  tate  by  reason  of  the  Insufficient  size  of  the 
sewer,  he  cannot  In  such  action  recover  for  the 
destruction  of  the  aqueduct,  as  there  Is  no  prin- 
ciple of  law  by  which  he  can  transmute  his 
claim  for  damages  for  the  destruction  of  the 
aqueduct  into  a  claim  for  damages  for  the  in- 
sufficiency of  the  sewer ;  and  if.  Instead  of  aolns 
for  the  destruction  of  the  aqueduct,  be  sees  lit 
to  connect  with  the  sewer,  he  can  have  no  bet- 
ter right  of  action  than  If  the  aqueduct  had 
never  existed.    Baxter  v.  Tripp.  12  R.  I.  310. 

A  moniclpal  corporation  la  liable  for  negli- 
gence, which  constructs  a  new  sewer  over  a 
broken  one,  but  does  not  compel  the  pe<v1e  to 
connect  therewith.  Betterly  v.  Scranton,  S 
Lack.  L.  News,  179. 


Vnaafe  street. 

The  duty  of  the  city  to  maintain  Its  streets 
in  a  safe  condition  has  been  the  occa^on  of 
some  cases  Involving  negligence  In  respect  of 
drains  and  drainage. 

A  municipal  corporation  which  maintains  a 
catch  basin  In  a  highway  In  such  a  manner 
that  the  cover  Is  liable  to  be  floated  off  by  heavy 
rains  will  be  liable  to  one  who  falls  Into  It 
while  the  cover  Is  off  from  such  cause.  I'ost  v. 
Boston,  141  Mass.  ISO,  4  N.  E.  815. 

A  municipal  corporation  may  be  found  neg- 
ligent In  case  Its  street  commls^oner,  upon  find- 
ing a  gutter  stopped  and  standing  full  of  water, 
merely  cleans  out  the  gutter  without  removing 
the  obstruction  which  prevents  the  flow  of  the 
water,  so  that  the  gutter  again  Alls,  obscuring 
the  location  of  the  curt>,  so  that  one  attempt- 
ing to  cross  the  street  falls  In  the  gutter  and 
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Is  Injured     BI7  t.  Wtalteball,  120  N.  T.  B06, 

24  N.  E.  943. 

A  municipal  corporatloB  Is  liable  tor  Injur; 
to  a  person,  received  from  falling,  In  the  nlsht- 
Ume,  Into  a.  Bewer  manhole  in  a  public  street 
nearly  Id  the  line  of  a  sidewalk,  wllhout  guards 
or  llgbta,  left  open  while  helm;  cleaned  under 
the  Biiperrlsloa  and  authority  of  the  municipal 
corporation.  Kankakee  t.  Linden,  38  111.  App. 
657. 

When  the  orlRce  of  a  highway  culvert  orig- 
inal!; sufllclent  becomes,  by  tbe  action  of  frost 
or  other  natural  forces  contracting  Its  walls,  In- 
Bufltclent,  so  that  the  water  it- should  carry  off 
flows  across  and  makes  a  gully  on  tbe  highway 
at  that  location,  a  travel^i'  Injured  thereby  may 
recover  of  the  municipality,  when  the  public 
authorities  have  notice  of  the  defects  In  the 
sluiceway  and  neglect  to  remedy  them.  Brown 
T.  Swanton,  69  Vt.  53,  37  Atl.  280. 

A  village  is  eharsMble  with  n^llgence  where 
It  permits  a  water  company  to  obstruct  a  drain 
for  over  Ave  years  by  means  of  a  water  pipe, 
whereby  a  street  comer  Is  frequently  flooded, 
und  the  crosswalk,  which  runs  In  a  diagonal  di- 
rection, ia  covered  by  muddy  surface  water, 
which  renders  the  crossing  dangerous.  Lloyd 
T.  Walton,  57  App.  DIv.  288,  67  N.  Y.  Supp.  929. 

A  city  which  permits  rubbish,  washed  upon 
the  surface  of  a  street  by  reason  of  the  insuf- 
flclency  of  a  culvert,  to  remain  for  such  length 
of  time  that  Its  presence  must  liave  come  to  the 
knowledge  of  the  ofDcers  of  the  city,  will  be 
responsible  for  Injarles  to  travelers  caused  by 
such  obstruction.  Hazard  v.  Council  Btoffs, 
87  Iowa.  51,  53  N.  W.  1083. 

A  municipal  corporation  Is  liable  for  dam- 
ages resulting  from  Its  negligence  In  causing 
surface  and  drainage  waters  to  flow  across  a 
■Idewatk,  forming  an  open  gutter.  Navarre  V. 
Uenton  Harbor,  126  Mich.  618,  86  N.  W.  1.18. 

A  city  which  so  constructs  a  sewer  basin  In 
tbe  highway  tbat  surface  water  flowing  toward 
It  will  wash  away  the  earth  and  make  a  deep 
impression  is  liable  to  one  Injured  thereby,  when 
the  wheel  of  bis  wagon  sinks  therein,  where  the 
hole  has  existed  for  at  least  six  weeks.  Leh- 
mann  v.  Brooklyn,  80  App.  Div.  305,  51  N.  Y. 
Supp.  S24. 

A  municipal  corporation  Is  bound  to  keep  a 

covered  drain  across  a  street,  and  used  as  a 
public  crosswalk.  In  repair  so  that  pereons  using 
the  same  will  not  fall  through.  Champaign  v. 
Patterson,  50  III.  61. 

Where  a  sewer  caves  in  and  leaves  a  depres- 
sion In  a  street  12  feet  in  length,  and  the  street 
Is  negligently  left  by  the  city  In  that  condition 
for  tft'o  mouths,  when  a  person  Is  Injured  by 
the  caving  In  of  the  sewer  near  the  depres- 
sion, the  city  cannot.  In  an  action  by  the  person 
Injured,  successfully  defend  on  the  ground  that 
it  did  not  have  notice  of  the  def'>ct  In  tbe  sewe^, 
where  it  appears  that  had  the  city  repaired  the 
street  at  tbe  place  of  the  depression  It  would 
have  discovered  the  defect  which  caused  tbe 
Injury.  Dallas  v.  McAllister  (Tex.  Civ.  App.) 
89  S.  W.  173. 

A  city  negligently  maintaining  an  Insufllcient 
culvert  In  the  street,  which  causes  the  water 
to  dam  up  above  it,  la  liable  for  tbe  death  of  a 
child  seven  years  of  age,  who  Is  attracted  by 
the  water  and  falls  therein  and  Is  drowned.  £1- 
wood  V.  Addison.  26  Ind.  App.  28,  59  N.  E).  47. 

But  the  death  of  a  child  by  Its  falling  Into 
a  gutter  In  the  street  and  being  washed  Into 
the  opening  into  a  sewer  under  tbe  sidewalk 
ts  such  an  unusual  occurrence  that  a  city  Is  not 
liable  for  such  death,  because  of  Its  failure  to 
place  a  grating  over  the  opening,  where  a  grat- 
ing would  have  obstructed  the  water  and  dam- 
aged property.  Rome  v.  Cheney,  114  Qa.  194, 
65  L.  R.  A.  221.  89  8.  B.  988. 
01  L.  R.  A. 


I    A  gutter  beside  a  sidewalk,  4  feet  wide  and 
not  over  2  feet  deep,  made  to  carry  off  surface 
water,  ts  not  such  an  alluring  object  to  children 
I  that  a  city  Is  liable  for  Injuries  to  children 
I  playing  in  it,  in  case  It  fails  to  make  provision 
against  such  Injuries.  Ibid. 
\    And  a  municipal  corporation  will  not  be 
i  liable  for  the  death  of  a  child  which  falls  into 
,  a  stream  which  has  been  covered  and  trans- 
j  formed  into  a  sewer,  near  the  bead  of  the 
{sewer,  so  that  It  is  carried  Into  the  sewer  and 
'  drowned,  although  a  platted,   but  nnopened. 
]  street  crosses  the  stream  a  few  feet  from  the 
I  end  of  the  sewer,  on  the  ground,  either  tbat 
railings  were  not  placed  so  as  to  prevent  chll- 
I  dren  from  going  to  the  head  of  tbe  sewer  from 
I  tbe  street,  or  that  a  grating  was  not  placed  at 
the  entrance  to  the  sewer  to  prevent  children 
i  from  being  carried  Into  it.    Nutting  t.  St.  Paul, 
■  73  Minn.  371,  76  N.  W.  61. 
See  also  infra,  VI.  e. 

e.  Open  dratna. 

A  municipal  corporation  ts  liable  for  negli- 
gence If,  having  tbe  care  of  an  open  sewer.  It 
allows  refuse  and  Impure  matter  to  accumulate 
In  the  stream  and  upon  Its  banks,  obstructing 
the  flowage  and  emitting  polsouous  odors,  to  the 
Injury  of  health  and  property.  Owens  v.  Lan- 
caster, 193  Pa.  438,  44  Atl.  559. 

A  municipal  corporation  is  liable  to  tbe  bead 
of  a  family  for  such  damages  as  be  and  bis 
family  have  sustained  by  reason  of  the  Improp* 
er  use  of  a  sewer  having  Its  outlet  in  an  open 
ditch  upon  a  street  fronting  his  premises,  there- 
by rendering  such  premises  unhealthy  and  un- 
comfortable to  live  In,  of  which  use  and  tbe 
nuisance  thereby  created  the  city  bad  knowl- 
edge.   Champaign  v.  Forrester,  20  III.  App.  117. 

The  use  of  an'  open  sewer  by  a  city  in  tbe 
vicinity  of  lands  on  which  the  owner  and  his 
family  reside,  whereby  the  comfortable  enjoy- 
ment and  free  use  of  the  premises  are  Interfered 
witb.  eon^tltutes  a  nuisance  wblch  will  be 
I  abated  at  tbe  suit  of  aueb  owner,  Adams  ▼. 
j  Modesto.  131  Cal.  501,  63  Fac.  1083. 

Where  a  city  by  Its  charter  I3  given  control 
j  over  its  streets,  drains,  etc..  It  cannot  avoid 
responsibility  for  the  unsafe  condition  of  a 
I  sidewalk  by  reason  of  proximity  to  a  deep,  open 
I  drain,  on  the  ground  that  It  did  not  construct 
I  the  same,  where  the  city  had  notice,  either  act- 
ual or  constructive,  of  the  defective  condition. 
Klein  V.  Dallas,  71  Tex.  280,  8  S.  W.  90. 

A  municipal  corporation  maintaining  a  canal 
for  drainage  purposes,  constructed  under  an  act 
requiring  any  private  canal  taken  as  part  of 
the  drainage  system  to  be  kept  open  and  In  sucb 
order  as  to  protect  tbe  proprietors  of  adjacent 
lands.  Is  required  to  keep  such  banks  or  embank- 
ments along  such  canal  as  will  securely  keep  the 
waters  within  the  cbannels  tbcreof,  and  to  keep 
Che  canal  open  and  In  order  for  tbe  protection 
of  proprietors  of  adjacent  lands.  In  sucb  a  man- 
ner as  to  provide  against  the  changes  of  weather 
wblcb  are  usual  and  ordinary  at  different  sea- 
sons of  tbe  year.  Savannah  t.  Cleory,  67  Oa. 
153. 

A  municipal  corporation  Is  liable  for  the 
depreciation  In  ■  value  of  land  resulting  from 
the  construction  by  It  of  a  permanent  open 
ditcb  in  a  public  street  and  private  way  on  two 
sldea  of  such  land  for  tbe  purpose  of  draining 
a  pond  In  an  unnatural  direction,  where  tbe 
ditch  Is  located  so  close  to  tbe  lot  line  as  to 
cause  the  soil  from  such  premises  to  cave  and 
fall  into  the  ditch,  obstructs  access  thereto, 
and  affects  tbe  healthfulness  of  the  premises  by 
reason  of  the  flltby  water  and  sewage  discharged 
and  allowed  to  stand  In  the  ditch,  thereby  cre- 
ating a  nuisance ;  and  It  Is  not  relieved  from 
liability  because  the  work  was  done  by  an  In- 
45 
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dependent  contractor,  who  constructed  the 
ditch  In  accordance  with  the  plan  adopted  by 
the  city.  Seymour  v.  Cummins,  119  Ind.  148, 
5  L.  B.  A.  120.  21  N.  E.  540. 

A  claim  for  damages  from  interference  with 
the  use  of  premises  by  an  open  city  sewer  la 
not  a  demand  which  must  be  presented  to  the 
board  of  trustees  under  a  statute  requiring  that 
all  demands  against  a  city  or  town  shall  be 
presented  and  audited,  since  tbe  purpose  for 
which  such  presentment  la  required — that  they 
may  be  audited — Is  oot  applicable  to  demands 
arising  from  torts.  Adams  v.  Modesto,  131  Cal. 
SOI.  Its  I'ac.  1083. 

A  municipal  corporation,  which  leaves  a  sewer 
open  while  In  process  of  construction,  an  un- 
reasonable length  of  time,  on  account  of  which 
a  property  owner  cannot  rent  hia  house  for 
what  It  1b  really  worth,  1b  liable  to  him  (or  the 
dllTerence  between  tbe  real  rental  value  and 
the  rent  he  receives  for  such  period.  Am  v, 
Kansas,  4  McCrary,  558,  14  Fed.  236. 

A  maDicip.al  corporation  negligently  con- 
structing a  drainage  ditch  along  a  highway, 
thereby  causing  damage  to  the  property  of  an- 
other by  the  improper  diversion  of  drainage 
water.  Is  Hnble  for  the  Injurv  so  caused.  Mc- 
Askill  T.  Hancock  Twp.  (Mich.)  66  L.  B.  A. 
7S8,  88  N.  W.  78. 

MoJting  hightcajf  unaafe. 

Tbe  duty  of  the  municipality  to  keep  Its 
highways  safe  requires  it  to  exercise  care  In 
locating  open  drains  In  them. 

An  open  drain  In  a  highway  may  be  a  de- 
fect which  will  render  the  town  liable  for'ln- 
juries  caused  thereby.  Hinckley  t.  Barnstable, 
100  Mass.  120. 

Where  a  city  is  created  by  a  special  chor- 
ter,  which  provides  that  the  city  shall  have  ex- 
clusive control  of  its  streets,  and  shall  have 
power  to  put  drains  and  sewers  therela,  It  is 
liable  to  a  person  injured  by  falling  Into  an 
uncovered  drainage  ditch  contiguous  to  a  side- 
walk, where  it  appears  that  the  drain,  as  main- 
tained, WHS  a  dangerous  (riistrucCion  to  those 
passing  along  tbe  street.  Galveston  v.  Pos- 
nalnaky.  62  Tex.  118.  50  Am.  Rep.  517. 

Where  a  person  was  Injured  by  falling  Into 
on  open  drain  negligently  maintained  by  a  city 
contiguous  to  a  sidewalk.  If  there  were  broken 
bottles  or  pieces  of  glass  In  the  drain,  without 
which  the  injury,  notwithstanding  the  fall, 
would  not  have  resulted,  the  fall,  having  been 
caused  by  the  defective  condition  at  tbe  side- 
walk. Is  the  proximate  cause  of  the  Injury. 
Ibid. 

It  Is  gross  negl^mce  on  the  part  of  a  mu- 
nicipal corporation  to  leave  a  ditch  In  a  street 
bordering  on  a  narrow  sidewalk  filled  wl  th 
water  to  the  depth  of  nearly  5  feet,  rituated  In 
the  midst  of  a  dense  population,  without  any 
guards  of  any  kind  to  prevent  children  or  other 
persons  falling  Into  It,  and  which  has  been  there 
so  long  that  the  municipal  officers  must  have 
been  perfectly  familiar  with  Its  location  and 
existence ;  and  It  will  be  liable  for  the  drown- 
ing of  a  child  therein.  Chicago  v.  Hesing,  83 
111.  204,  25  Am.  Rep.  378. 

A  city  which  constructs  and  maintains  across 
one  of  Its  streets  an  open  ditch  1  foot  deep  and 
1  foot  wide,  tor  surface  water,  and  near  which 
there  are  no  guards  or  lights.  Is  liable  for  per- 
sonal injuries  sustained  by  one  while  driving 
across  such  ditch  In  the  night.  Salem  v.  Web- 
ster, 192  HI.  S69,  61  N.  E.  323. 

Where  a  mole  was  injured  while  being  driven 
across  a  ditch  on  the  aide  of  a  street  which  bad 
been  out  of  r^lr  for  two  months  the  munici- 
pality Ib  liable,  althouglL  bavlng  bad  no  actual 
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notice  of  the  defect.  Market  v.  St.  Louis,  56 
Mo.  ISO. 

Itut  the  maintenance  of  a  gutter  or  ditch 
about  1  foot  or  18  inches  deep,  constructed 
along  a  road  for  tbe  purpose  of  currying  off 

I  surface  water,  and  plainly  risible,  does  not  ren- 
der ihe  load  unsafe,  or  entitle  a  bicyclist  to  re- 

'  cover  for  Injuries  sustained  from  riding  along 

i  the  edge  of  tbe  gutter  which  gave  way  throw- 
ing him  from  bis  machine.    Butpben  v.  North 

I  Hempstead.  80  Hun,  400,  30  N.  Y.  Supp.  128. 

!  And  the  question  of  the  notice  of  a  municipal 
corporation  of  a  defect  In  a  sidewalk  because 
of  proximity  to  a  deep,  oncovered  drain  la  for 
the  JuiT.  Klein  v.  Dallas,  71  Tex.  280.  8  S. 
W.  00. 

An  action  for  damages,  and  not  an  Injunction, 
la  the  proper  remedy  for  maintaining  a  large 
open  sewer  In  a  street  running  through  a  sec- 
tion of  onlmproved  property.  Cooper  v.  Cedar 
Rapids,  112  Iowa,  867,  83  N.  W.  1050. 

f.  Defenrea. 

1.  Content  or  contrihutori/  net/ligenoe. 

Under  the  doctrine  that  the  municipality  Is 
not  bound  to  provide  drainage,  and  that,  whcD 
It  does  so.  Individuals  can  proSt  by  the  Improve- 
ment only  to  tbe  extent  to  which  It  Is  carried 
by  tbe  municipal  authorities,  they  take  tbe  risk 
of  attempting  to  use  tbe  improvement. 

A  municipal  corporation  Is  not  liable  for 
damages  resulting  to  an  owner's  premises  front 
back  water  of  a  sewer  through  the  connecting 
pipe  by  which  such  premises  are  drained  Into 
the  sewer,  whereby  the  basement  Is  frequently 

)  overllowed  due  to  the  Insufficiency  in  tbe  ca- 
pacity of  the  sewer,  wbere  all   danger  from 

!  back  water  can  be  avoided  by  the  stopping  up 
and  disuse  of  tbe  connecting  pipe,  although  that 
would  deprive  the  premises  of  the  benefltB  of 
tbe  sewer,  for  the  construction  of  which  the 
owner  has  been  assessed  his  proportionate  part 
of  the  cost.    Roll  V.  Indianapolis,  52  Ind.  547. 

So,  a  city  is  not  liable  to  a  private  Individual 
for  damages  due  to  the  flooding  of  bis  cellar 
with  water  set  back  from  a  sewer  through  a 
private  drain  maintained  for  bis  private  advan- 
tage and  convenience.  Dermont  v.  Detroit,  4 
Mich.  436. 

Where  plaintiff  was  Injured  by  reason  of  an 
overflow  resulting  from  a  city  drain  pipe  being 

BO  stopped  up  that  it  failed  to  carry  off  tbe 
surplus  water,  the  plalntlEf  Is  precluded  from 
recovering  by  reaaon  of  contributory  negligence, 
where  It  appears  that  he  knew  of  tbe  obstruc- 
tion beforehand,  but  failed  to  remove  it  or 
notify  the  city,  which  bad  no  actual  knowledge 
of  it.  Parker  v.  Laredo.  0  Tex.  Civ.  App.  221, 
28  S.  W.  1048. 

A  landowner  may  not  recover  for  the  flood- 
ing of  his  premises  caused  by  the  turning  of  a 
stream  above  Into  a  water  course  runnUig 
through  bis  close,  by  tbe  city,  In  tbe  coarse 
of  its  repair  of  streets  and  drains,  where  it  ap- 
pears that  he  had  previously  altered  the  nat- 
ural course  of  the  stream  through  his  close  by 
making  It  much  narrower  tban  In  Its  natural 
state,  and  the  evidence  was  not  clear  tbat  the 
damage  was  not  occasioned.  In  part  at  least,  by 
his  own  ucLs.  Bellamy  v.  Hamllttm,  4  U.  C. 
C.  P.  526. 

A  city  Is  not  liable  for  tbe  flooding  of  tbe 
baaement  of  premises  through  Its  sewer  on  the 
ground  that  it  was  not  constructed  large  enough, 
where  the  trouble  only  arises  In  times  of  high 
water,  and  would  be  remedied  by  removing  tbe 
closet  overflowed  from  the  basement  to  an  up- 
per floor.  Ura-ves  v.  Olean,  64  App.  Dlv.  598, 
72  N.  Y.  Supp.  789. 

A  municipal  corporation,  bavlng  eonstmcted 
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a  scvroF  of  Insufficient  cnpodty  for  public  use, 
1b  QOt  thereby  liable  to  an  Abutting  property 
owner  lor  Injury  to  bis  property  from  back 
water  of  the  sewer  through  Ihe  connecting  pipe 
draining  auoh  premises  into  the  sewer,  where 
the  owner  voluntarily  tapppd  the  sewer  and 
connected  his  private  drain  therewith  accord- 
ing to  the  terms  of  the  city  regulations,  and 
the  size  of  the  seii'er,  and  Its  capacity  to  do 
Its  worli  or  not,  were  apparent  before  he  made 
such  connection,  and  a  disuse  of  his  privute 
drain  would  arold  all  the  Injury  compliilucd 
of,  although  It  wooid  deprive  his  property  or 
the  benefits  of  the  sewer,  except  tbose  enjoyed 
by  the  general  public.  Itoll  v.  ludionapoUs,  52 
Ind.  547. 

A  municipal  corporation  Is  not  liable  in  tort 
for  setting  back  water  Into  the  cellar  of  the 
bouse  of  one  who  connected  bis  private  drain 
with  n  sower  which  hud  been  constructed  with 
an  outlet  so  narrow  that  it  would  not  carry  the 
sewage  and  the  water  of  a  brook  which  had  been 
turned  Into  it.  This  is  put  upon  the  ground 
that  the  right  of  tbe  landowner  wiis  to  connect 
only  with  tbe  existing  system,  and  be  could  not 
complain  that  it  was  not  sufficient  to  drala  his 
property.  He  could  not  complain  that  the  sewer 
would  not  drain  tbe  land  below  a  certain  grade 
above  Its  own  level  If  Its  Inability  to  do  so 
was  due  to  the  plan  on  which  It  was  con- 
structed. Ilut  in  that  case  the  action  was  not 
for  momentary  damage  caused  by  tbe  landown- 
er doing  what  he  was  led  to  suppose,  or  had  a 
right  to  suppose,  he  might  do  In  safety,  but 
was  brought  for  a  continuing  nuisance  on  the 
footing  of  a  right  of  property  which  was  In- 
fringed. ni8  rfgbt.  however,  was  simply  to 
connect  a  pipe  having  a  mouth  at  such  height 
as  would  be  safe  under  the  existing  system.  If 
be  connected  one  having  a  mouth  lower  than 
that,  he  maintained  It  at  his  own  risk  after 
experience  had  shown  Its  dangers.  Buckley  r. 
New  Bedford.  155  Mass.  64,  29  N.  E.  201. 

A  municipal  corporation  Is  not  liable  for  dam- 
ages from  the  backing  of  sewage  into  a  cellar  be- 
cause of  the  clogging  up  of  a  private  sewer  con- 
necting therewith  by  reason  of  the  negligence  of 
the  city  authorities  In  voluntarily  and  gratui- 
tously reconnecting  such  private  sewer  with  the 
main  sewer  al!ter  tne  breaking  of  such  connec- 
tion hy  the  lowering  of  the  main  sewer.  Strelll 
V.  Milwaukee,  89  Wis.  218,  til  N.  W.  770. 

So,  an  agreement  by  one  who  connects  with 
a  sewer  built  by  a  city,  that  no  claim  for  dam- 
ages which  may  be  occasioned  to  his  estate  or 
any  property  thereon  in  any  manner  by  tbe  con- 
struction, use,  or  existence  of  such  sewer  or 
connection  shall  be  made  against  the  city,  is 
equivalent  to  the  release  required  by  K.  I.  Pnb. 
Laws,  chap.  313,  !  6,  to  be  executed  when  such 
connection  Is  made.  King  v.  Granger,  21  B.  I. 
93,  41  Atl.  1012,  Follovlns  Baxter  v.  Tripp,  12 
K.  I.  310. 

But  tbe  release  required  to  he  executed  to  the 
city  under  K.  I.  Pub.  Laws,  cbap.  313,  t  S,  by 
the  owner  of  an  estate  when  he  connects  with 
the  city  sewer,  by  which  the  city  Is  released 
from  any  damages  that  may  result  from  such 
connection,  must  be  construed  nlth  reference 
to  the  conditions  existing  ait  the  time  the  re- 
lease Is  made,  as  well  os  the  condition  that 
could  have  been  reasonably  anticipated ;  and 
where  a  sewer  Is  of  sufilcleut  capacity  when  the 
connection  Is  made,  and  the  city  subsequently 
changes  tbe  grade  of  other  streets  so  that  sur- 
face water  and  sewage  are  turned  into  the 
sewer,  which  had  theretofora  flowed  In  a  dif- 
ferent direction,  the  city  is  liable  where  the 
sewer  overflows  tbe  estate  of  the  landowner 
who  connected  with  the  sewer,  notwithstanding 
the  release.  King  v.  Granger,  21  R.  I.  93,  41 
Atl.  1012. 
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Where  a  city  constructs  a  sewer  under  a  state 
statute  which  provides  that  the  owner  of  land  on 
a  street  through  which  a  sewer  Is  laid  is  liable 
to  assessment,  and,  being  so  assessed.  Is  en- 
titled  to  connect  hia  estate  with  th^sewer,  "up- 
'  ou  exocutlug  to  sold  city  a  release  of  ail  damages 
which  may  at  any  time  happen  to  Buch  estate 
In  anyway  resulting  from  such  coanectlon;" 
and  the  owner  makes  an  agreement  not  to  make 
nny  claim  against  the  city  for  damages  occa- 
sioned by  the  tonstructlon,  use,  or  existence  of 
Ihe  sewer  or  his  connection  with  it, — such 
atrreement  is  valid  as  a  release,  and  he  cannot 
recover  against  the  city  for  Injuries  to  his  es- 
tate from  the  reflux  of  filth  from  the  sewer  ow- 
ing to  its  Insufficient  slxe.  Baxter  t.  Tripp,  12 
It.  I.  .^10. 

Hut  where  some  active  duty  Is  placed  on  tbe 
municipality,  either  by  Its  charter,  or  by  a  con- 
tract, express  or  Implied,  with  the  landowner, 
the  latter  does  not  take  tbe  ilak,  but  the  mu- 
nicipality must  construct  a  sewer  which  will 
be  reasonably  adequate  for  the  use  Intended. 

A  property  owner.  In  connecting  his  drain 
with  a  public  sewer.  Is  not  hound  to  guard 
against  negligence  of  tbe  municipal  corporation 
In  Its  want  of  care  In  failing  to  preserve  the 
sewer  In  repair.  Barton  v.  Syracuse,  37  Barb. 
202. 

That  a  property  owner  bas  voluntarily  con- 
nected bis  premises  with  a  public  sewer  docs 
not  deprive  bim  of  the  right  to  recover  for  dam- 
ages sustained  i>ecause  of  Us  defective  condition. 
Daggett  V  Coboes,  27  N.  Y.  S.  R.  630,  7  N.  T. 
Supp.  882. 

A  municipal  corporation  may  not  claim  Im- 
munity from  a  liability  to  respond  In  damages 

for  Injuries  resulting  from  Its  negligent  malu- 
tonance  of  a  detective  Kwer,  by  virtue  of  an 
ordinance  permitting  sewer  connections  only 
on  condition  that  the  city  shall  be  b«ld  barmlesa 
from  loss  or  damage  In  any  way  resulting  from 
such  connection.  Murphy  v.  Indianapolis 
(Ind.)  ti3  N.  E.  460. 

In  an  action  for  damages  caused  by  the  back- 
ing up  into  plaintiff's  drain  of  a  sewer  whicb 
was  allowed  by  the  city  to  get  out  of  repair, 
the  defense  relied  upon  was  that  the  drain  was 
unlawfully  connected,  no  payment  having  been 
made  before  connecting  the  some,  as  required 
by  Boston  Rev.  Ord.  1S85,  chap.  27,  i  15 ;  but. 
It  appearing  that  the  then  owner  of  the  land 
bad  conveyed  certain  land  to  the  city  on  con- 
dition that  he  should  be  required  to  pay  noth' 
ing  for  sewer  assessments,  and  that  the  city  still 
holds  the  land  so  conveyed  ;  also,  that  the  plain- 
tlfC,  who  afterwards  purchased  the  property 
In  question,  before  doln^  so,  was  informed  by 
the  city  that  there  were  no  Assessments  stand- 
ing against  It, — It  was  held  that,  as  the  city 
still  held  the  land  conveyed  to  It  until  he  had 
notice  to  the  contrary,  plalntllT  had  a  right  to 
assume  that  be  was  entitled  to  protection  as  one 
lawfully  connected  with  tbe  sewer.  Hmdrle  t, 
Boston,  179  Mass.  59,  60  N.  E.  380. 

That  a  person's  house  drain  Is  connected 
with  a  sewer  maintained  by  the  village  In  such 
a  manner  as  to  constitute  a  nuisance  does  not 
debar  him  from  maintaining  nn  action  to  re- 
cover damages.  Bolton  v.  New  Rocbelle,  84 
Hun.  281.  32  N.  Y.  Supp.  442. 

A  property  owner  injured  hy  the  flow  of  water 
from  the  public  sewer  through  his  drain  into  fals 
cellar  may  recover  damages,  although  he  has 
failed  to  place  a  gate  In  bis  drain  as  required 
by  ordinance,  where  bis  neglect  to  do  so  did 
not  contribute  to  tbe  Injury.  Nutt  v.  Manches- 
ter, 38  N.  H.  226. 

After  a  landowner  has  established  hie  right 
j  to  be  tree  from  the  casting  of  sewage  hy  a  mu- 
I  niclpallty  upon  his  property  by  a  Judgment,  be 
cannot  be  estopped  from  enforcing  his  right  by 
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permitting  the  city  to  advertise  and  let  a  con- 
tract for  the  construction  of  work  to  do  so,  and 
lo  expend  money  in  carrying  out  the  contract, 
where  It  does  not  appear  that  he  remains  Qulct 
so  long  as  to  be  guilty  of  laches.  Vlck  t.  Roches- 
ter, 40  Hnn,  607. 

If  the  private  drain  Is  wrongfully  connected, 
Us  owner  takes  the  risk. 

No  common-law  liability  attaches  to  a  mu- 
nlclpnlity  for  orercharging  a  aewer  by  turning 
more  drainage  Into  It  than  It  can  accommodate 
BO  that  the  water,  backs  op  through  a  private 
connection,  where  the  connection  was  made 
without  right.    Darling  t.  Bangor,  OS  Me.  108. 

A  municipal  corporation  is  not  liable  for  In- 
jury occasioned  to  private  property  by  the  over- 
flow of  water  from  a  sewer,  which  was  caused 
In  part  by  the  unauthorized  conneetlou  of  the 
premlnes  wllh  the  sewer.  Brenck  v.  Ilolyoke, 
mr  Mass.  Vi5S,  45  N.  E.  732. 

And  equity  will  not  restrain  a  municipal  cor- 
porntlon  from  taking  out  a  connection  Illegally 
made  with  a  municipal  sewer.  Assay  v.  Bald- 
win, 7  W.  N.  C.  160. 

A  municipal  corporation  Is  not  liable  tor 
damages  resulting  from  sewage  backing  from 
the  public  sewer  Into  the  cellar  of  one  whose 
property  has  been  connected  in  violation  of  city 
ordinances,  requiring  the  consent  of  the  city 
authorities  to  be  first  obtained,  payment  of  a 
fee  for  the  privilege  of  connecting,  and  the  work 
to  be  under  supervision  of  the  city  engineer. 
Dasher  v.  llarrisburg.  5  Dauphin  Co.  Rep.  46. 

And  It  has  been  held  that  If  the  owner  of 
property  abutting  on  a  sewer  makes  such  a  con- 
nection as  to  bring  the  general  flow  of  sewage 
onto  his  lot.  It  is  bis  own  fault,  the  remedy  be- 
ing to  make  It  higher.  Betterly  v.  Scranton,  5 
Lack.  Legal  Xews,  170. 

ConMbutory  negligence. 

Where  the  owner  of  premises  Injured  by  water 

set  back  from  a  sewer  could  have  prevented 
such  Injury  by  properly  placing  the  check  valve 
In  making  his  connectioo,  he  cannot  recover 
from  the  municipality.  Wilson  v.  Waterbury, 
73  Conn.  410.  47  Atl.  687. 

A  municipal  corporation  acting  under  legal 
authority  ro  grade  streets  is  not  liable  for  dam- 
agcB  to  adjacent  property  from  the  overflow- 
ing thereof  by  the  obstruction  of  the  mouth  of 
a  sewer,  caused  by  the  work  of  raiding  the  grade 
of  a  street,  where  the  proof  shows  that  all  the 
damage  sustained  by  plaintiff  was  the  result 
of  his  building  bis  bouse  before  a  permanent 
water  grade  had  been  determined  upon  by  the 
city,  and  before  the  passiigc  of  the  act  giving 
damages  (or  the  change  thereof.  I<'ulier  v.  At- 
lanta, 66  Ga.  80. 

The  facta  that  a  city  promised  to  repair  de- 
fects la  a  sewer  caustog  the  overflow  of  abut- 
ting property,  and  that  the  owner  relied  on  such 
promise,  will  not  relieve  bim  fi'om  the  efTect 
of  contributor?  negligence  by  continuing,  dur- 
ing the  time  of  such  reliance,  one  of  the  con- 
current couses  of  bis  Injury,  arising  from  de- 
fects In  the  construction  of  the  boMdlnK  or  ar- 
rangement of  his  premises.  Valparaiso  v.  Ram- 
sey. 11  Ind.  App.  215,  38  N.  K.  S75. 

Consenting  to  the  changing  of  the  grade  of 
a  sewer  upon  promise  to  bold  the  landowner 
harmless  from  the  consequencoB  will  not  deprive 
him  of  maintaining  an  action  for  obstruction 
of  the  sewer  through  negligence  in  its  mainte- 
nance and  use,  where  water  is  backed  into  his 
cellar,  although  tbe  change  of  grade  Increased 
the  liability  of  obstruction.  llmeiT  v.  Lowell, 
100  Mass.  197. 

2.  Flood. 

The  rule  that  a  city  sewer  must  be  of  suf- 
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flclent  capacity  to  carry  oC  all  tbe  water  that 
Is  likely  to  flow  Into  It  does  not  apply  In  case 
of  an  extraordinary  and  excessive  rainfall.  Chi- 
cago V.  Rustln,  09  111.  App.  47  ;  Garfield  v.  To- 
ronto. 22  Out.  App.  Rep.  128 :  Ilesslon  v.  WII 
mlngton  (Del.)  27  Atl.  830.  1  Marv.  (Del.)  122, 
40  Atl.  740 ;  Harrlgan  v.  Wllmlnglon,  8  Hoast. 
(Del.)  140,  12  Atl.  779;  Copltal  Printing  Co. 
v.  Raleigh,  126  N.  C.  516.  36  S.  E.  33. 

A  municipal  corporotlon,  for  the  et9clcn<'y 
of  Its  sewers,  is  bound  to  make  provision  for 
such  floods  as  may  be  reasonably  expected. 
Judging  from  such  as  have  previously  occurr<>d. 
although  at  wide  and  Irregular  Intei'vals  of 
time:  and  Is  not  liable  for  damages  which  could 
not  have  been  provided  for  or  guarded  against 
by  the  exercise  of  ordinary  diligence,  such 
unprecedented  rains.  Amdt  v.  Cullman,  1C2 
Ala.  540,  31  So.  478. 

A  municipal  corporation.  In  constructing 
drains  or  sewers  for  tbe  flow  of  surface  water 
from  or  upon  its  streets,  is  bound  to  anticipate 
ordinary  ntiufalls ;  and  it  is  a  question  of  fact 
for  tbe  Jury  ro  determine  whether  or  not  an 
Injury  to  an  owner's  land  from  flooding  was 
caused  by  such  an  extraordinary  rainfall  as  to 
relieve  the  municipal  corporation  from  liabil- 
ity.   Peoria  v.  Elsler,  62  III.  App.  2fl. 

A  city  must  provide  water  ways  auOlclent  lo 
carry  off  water  which  might  reasonably  be  ex- 
pected to  accumulate  Judging  from  the  floods 
that  have  previously  occurred ;  and  the  fact  that 
a  rainfall  Is  infrequent.  If  not  greater  than  that 
which  has  fallen  upon  Bubsequent  occasions,  la 
no  defense  to  a  suit  of  an  owner  whose  lands 
nbut  a  street,  to  recover  damages  for  overflow- 
ing his  property.  Powers  v.  Council  BlnfTs,  SO 
Iowa,  107. 

But  a  municipal  corporation  Is  not  bonnd  to 
provide  for  all  possible  nlnstonss,  although  It 

has  collected  water  from  a  considerable  district 
of  country,  and  Is  not  liable  for  damages  aris- 
ing from  insufBclency  of  gutters  and  sewers. 
In  case  of  extraordinary  storm.  Allen  Chip* 
'  pewa  Falls,  52  Wis.  4S0,  38  Am.  B^.  748.  0 
N".  W.  284. 

I  Negligence  on  the  part  of  a  municipality 
cannot  be  predicated  on  a  mere  failure  to  con- 
struct gutters  or  sewers  of  a  sufficient  capacity 
to  carry  off  surface  water  in  case  of  an  extra- 

I  ordinary  storm,  such  that  a  person  of  ordinary 
prudence  would  not  ordinarily  anticipate  and 
provide  against.  Schroeder  v.  Baraboo,  S3 
Wis.  95,  67  N.  W.  27. 

A  city  Is  not  bound  to  anticipate  or  pro- 
vide against  extraordinary  and  unusual  rain- 
falls, in  tbe  construction  of  Its  enrta  and  gut- 
ters. Haney  v.  Kansas,  »4  Mo.  334,  7  S.  W. 
417. 

PlaintlfTs  store  stood  In  a  place  which,  be- 
fore any  Improvements  had  been  made  in  the 
locality,  was  at  some  seasons  of  the  ye»r  a 
pond  from  accumulations  of  surface  water.  Tbe 
city  raised  the  grade  of  its  streets  at  that  point. 
Plaintiff  tilled  to  grade.  The  city  constructed 
sewers  and  gutters,  tbe  only  feasible  mode  of 
disposing  of  the  water,  which  were  sufllclent  to 
carry  It  off  at  ordinary  times  when  because  of 
an  unuau.Tl  rain  of  great  violence  plnintifTs 
cellar,  which  was  below  ttic  grade  of  the 
street,  was  Hooded  by  water  from  the  street 
flowing  over  the  sidewalk,  which  was  below 
tbe  street,  through  windows  with  areas  partly 
of  mnsonry  and  partly  of  wood  which  were  be- 
low the  sidewalk.  The  city  was  not  liable  for 
damages  because  of  the  injory  done  by  tbe 
water.    Alden  v.  Minneapolis,  24  Minn.  254. 

The  ordinary  and  reasonable  care  which  It 
la  the  duty  of  a  municipal  corporation  to  ex- 
ercise In  the  maintenance  of  the  duns  and 
banks  of  a  canal  for  drainage  purposes,  con- 
structed under  an  act  requiring  that  any  private 
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canal  token  as  a  part  of  the  system  must  be  kept 
cpeo  Bni3  Id  such  order  as  to  protect  tbe  pro- 
prietors of  adjacent  lands,  requires  the  taking 
into  consideration  of  and  providing  for  their 
efficiency,  not  onlr  ooder  ordlnatT  clrcum- 
Btmnces.  bat  at  certain  maaons  of  the  jear  when 
heavy  rnlns  and  freshets  ordinarily  occur.  Sa* 
vannah  v.  Spears,  66  Ga.  304. 

A  municipal  corporation  ia  not  responsible 
for  damages  from  the  flooding  of  premises  l>y 
the  backing  thereon  of  water  which  barata  from 
the  manhole  of  a  sewer  during  an  extraordinary 
rainfall.  In  tbe  absence  of  proof  of  negligence 
on  its  part  In  tbe  construction  of  tbe  sewer,  or 
In  tailing  to  keep  it  In  proper  repair.  Balti- 
more V.  Schnltker,  84  Md.  34,  34  Atl.  .1132. 

A  municipal  corporation  Is  not  chargeable 
with  negligence  If  It  constructs  a  sewer  In  a 
workmanlike  manner,  and  takes  due  care  to  keep 
It  In  proper  order,  and  damage  results  from  its 
breaking  only  as  the  result  of  a  rainfall  so  ex- 
traordinary as  to  be  without  the  range  of  prob- 
ability. Vanderslice  t.  Philadelphia,  103  Pa. 
102. 

A  municipal  corporation  Is  not  liable  for  dam- 
ages to  private  property  by  back  water  from  a 
sewer  due  to  an  extraordinary  storm  which  tbe 
city  could  not  anticipate,  and  therefore  was  not 
bound  to  provide  against,  althpafffa  the  obatroc- 
tlon  was  negligently  allowed  to  accumulate  and 
remain  In  the  sewer.  If  tbe  rainfall  was  so 
great  that  the  sewer,  if  clear,  would  have  been 
of  Insufliclent  capacity  to  prevent  tbe  overflow. 
IlesBlon  V.  Wilmington  (Del.)  27  Atl.  830,  1 
Marv,  (Del.)  122,  40  AU.  749. 

A  city  which  has  contracted  to  enlarge  and 
keep  In  repair  a  ditch  extending  across  private 
lands,  so  that  it  will  carry  off  the  city  drain- 
age without  overflowing  or  saturating  the  sur- 
rounding land,  need  not  make  the  dltchadequate 
for  extraordinary  and  unexpected  floods ;  nor 
Is  It  required  to  maintain  tbe  premises  In  any 
better  condition  than  tbey  would  have  been  In 
had  the  old  ditch  remained  as  It  wns,  and  the 
extrii  city  flowage  been  excluded.  Coldwater  v. 
Tucker,  3B  Mich.  474.  24  Am.  Rep.  601. 

A  city.  In  providing  sewers  for  surface  water 
which  Is  accustomed  to  flow  In  a  ravine.  Is  not 
required  to  anticipate  extraordinary  and  un- 
usual storms,  which  would  not  be  expected  to 
occur  In  view  of  the  past  history  of  the  conn* 
try.  McClure  v.  Bed  Wing,  28  Minn.  186,  9 
N.  W.  767. 

A  municipal  corporation  maintaining  a  canal 
for  drainage  purposes,  constructed  under  an 
act  requiring  any  private  canal  taken  aa  part 
of  the  drainage  system  to  be  kept  open  and  In 
such  order  aa  to  protect  the  proprietors  of  ad- 
jacent lands,  which  Is  at  fault  In  obstructing 
the  canal  and  keeping  the  banks  thereof  In 
such  condition  as  necessarily  to  cause  adjacent 
lands  to  be  flooded  and  crops  thereon  Injured, 
Is  liable  for  the  damages  resulting  therefrom, 
and  Is  not  excused  by  extraordinary  ralna.  If 
such  original  fault  as  to  tbe  condition  of  the 
cnnal  was  the  proximate  and  Immediate  cause 
of  tbe  injury.    Savannah  v.  Cleary,  67  Ga.  153. 

It  will  however  not  be  liable  for  damage  to 
crops  on  adjacent  lands  from  the  overflowing 
ibereof  which  was  the  result  of  an  extraordin- 
ary storm  and  rainfall,  against  which  human 
foresight,  by  the  exercise  of  proper  precaution 
and  care,  could  not  provide,  when  It  la  not 
caused  by  tbe  negligence  or  default  of  the  mu- 
nicipal authorltleSi  or  b;  reason  of  the  bad 
repair  and  condition  of  Its  canala.  or  by  reason 
of  any  obstruction  put  therein  by  them.  Ibid. 

It  Is  the  duty  of  a  city,  In  the  construction 
of  the  water  ways,  to  take  Into  consideration, 
not  only  the  uaoal  quantity  of  water,  but  also 
tbe  liability  to  frmhete  occasionally  occurring; 
nevertheless,  If  It  ahonld  so  provide.  If  an  ez- 
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trsordlnary  storm  shoold  occur,  whereby  the 
country  should  be  overflowed,  which  by  the 
exercise  of  ordinary  prudence  could  not  be  pro- 
vided for  or  guarded  against,  tbe  city  would  not 
be  responsible  for  the  damage  which  it  caused. 
German  Theological  School  v.  Dnbuqne,  64 
Iowa.  736,  17  N.  W.  IBS. 
I  Where  the  bursting  of  a  defective  sewer  was 
I  caused  by  an  unusual  rainfall,  and  would  have 
occurred  had  not  the  sewer  been  defective,  the 
city  la  not  liable  for  injuries  to  adjacent  prop- 
I  erty,  but  If  the  defects  therein  and  the  onuaual 
rainfall  were  concurring  causea,  tbe  city  Is 
liable.  Brash  V.  St.  Louis.  161  Mo.  433,  61  8. 
W.  808. 

In  an  action  against  a  municipal  corporation 
for  injury  to   pi'lvate    property   by  overflow, 

I  caused  by  the  failure  of  street  drains  to  carry 
I  oH  the  water  during  unusual  storms,  evidence 
'  In  regard  to  the  dimensions  and  fall  of  the 
drains  and,  their  manner  of  connection  with 
other  drains  Is  admissible  to  determine  whether 
they  are  of  sufllclent  capacity,  when  unobstruct- 
ed, to  carry  off  the  waters  caused  by  unusual 
storms;  as  the  city  would  not  be  liable,  even 
If  such  drains  were  not  In  proper  repair.  If  the 
fall  and  unobstructed  capacity  thereof  would 
not  be  sufllclent  to  prevent  overflow  at  such 
times.  Denver  t.  CapelU,  4  Colo.  25,  34  Am. 
Rep.  62. 

But  a  city  Is  not  relieved  from  liability  for 
an  injury  to  property  caused  by  Its  failure  to 
remove  an  obstruction  in  a  sewer,  by  tbe  fact 
that  It  occurred  during  the  progress  of  a  severe, 
but  not  extraordinary,  storm.  Judd  v.  Hart- 
ford, 72  Conn.  850,  44  Atl.  510. 

A  city  Is  liable  for  the  destruction  of  crops 
by  the  discharge  of  surface  water  and  sewage 
upon  the  plalntiCTs  land  by  means  of  a  large 
sewer  constituting  the  common  outlet  of  a  dis- 
trict, although  at  the  time  there  was  a  heavy 
fall  of  rain,  where  the  sewer  commenced  to  dis- 
charge its  contents  on  the  land  before  the  fall 
of  rain  had  become  exceptional.  Uagee  v. 
Brooklyn,  18  App.  Dlv.  22,  45  N.  Y.  Supp.  473. 

A  municipal  corporation  maintaining  a  canal 
for  drainage  purposes,  constructed  under  on 
act  requiring  any  private  canal  taken  as  part 
of  tbe  drainage  system  to  be  kept  open  and  In 
such  order  as  to  protect  tbe  proprietors  of  ad- 
jacent lands.  Is  liable  for  damages  resulting  to 
adjacent  lands  from  the  overflowing  of  the  ca- 
nal because  of  the  Insufficiency  thereof  to  retain 
tbe  high  waters  occasioned  by  heavy  rnlns  or 
freshets  at  a  reason  of  the  year  when  they  or- 
dinarily occurred.  Savannob  v.  Speara,  06  Ga. 
304. 

Borough  Improvement  commissIonetB  are  lia- 
ble for  negligently  constructing  a  sewer  where- 
by, during;  an  extraordinary  flood,  water  backed 
into  and  flooded  the  plalntllTs  pi-emlses.  Ruck 
V.  William^  3  Harlst.  &  N.  308.  27  L.  J.  Exeh. 
N.  S.  357. 

Where  a  municipality  has  constructed  and 
maintained  a  sewer  adequate  for  all  ordinary 
purposes,  and  properly  cared  for  the  same.  It 
is  not  liable  for  Injuries  caused  by  a  storm  of 
a  severity  so  unusual  that  It  would  not  have 
been  anticipated  In  the  exercise  of  ordinary 
prudence  and  good  Judgment.  Sundbelmer  v. 
;  New  York,  77  App.  Dlv.  53,  79  N,  Y.  Supp.  278. 

An  extraordinary  flood,  against  which  or- 
dinary care  does  not  require  a  city  to  guard,  is 
not  merely  an  unusual  flood,  but  one  which  an 
ordinarily  prudent  man.  In  the  exercise  of  rea- 
sonable Judgment,  would  not  expect  to  occur; 
and  it  Is  for  tbe  Jury  to  determine  whether  a 
flood  Is  of  that  character.  Shaugtmeasy 
Plttsbui^,  20  Pa.  Super.  Ct.  609. 

In  tbe  case  of  Dixon  v.  Metropolitan  Bd.  of 
WoriEB.  L.  R.  T  Q.  B.  Dlv.  418,  50  L.  J.  Q.  B. 
N.  S.  772.  45  L.  T.  N.  8.  312,  30  Week.  Rep.  8S, 
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46  J.  P.  4.  where  It  was  held  that,  by  reason  of 
the  public  character  of  tbe  defendant,  It  waa 
not  liable  for  the  injuries  Inflicted  by  Its  sew- 
age syBteni,  the  coort  said  that,  had  It  not  been 
tor  sacb  exemption  from  llnbllitj',  the  principle 
of  Fletirher  v.  Itylands,  L.  R.  1  Kxch.  265,  35 
L.  J.  Kxch.  X.  S.  154,  12  Jor.  N.  S.  603,  14 
L.  T.  N.  S.  Q23,  14  Week.  Rep.  100,  4  Hurlst.  & 
C.  263,  would  have  controlled,  and  the  dofend- 
ant  would  have  been  liable  for  lujurlcs  to  a 
wharf  and  barge  moored  thereto,  caused  by 
the  defendant  openlngr  the  gates  of  the 
sewer  during  an  unusual  but  not  unprecedented 
storm  at  a  point  where  the  sewer  emptied  Into 
the  water  coarse  on  which  the  wharf  was  lo- 
cated. 

3,  Municipality  not  reaponatblfi. 

In  aroordiince  wftb  a  doctrine  which  prevails 
In  the  New  Kngland  states,  the  ItmUs  of  which 
are  not  very  clearly  defined.  It  has  been  held 
that,  where  general  laws  place  the  duty  of  con- 
structing drains  and  sewera  on  municipal  of- 
ficers, such  ofllccra,  in  the  performance  of  such 
duty,  act  aa  public  officers,  and  not  as  agents  of 
the  municipality ;  and  the  municipality  cannot 
be  hold  liable  for  injuries  resulting  from  their 
negligence.  Bulger  t.  Eden,  82  Me.  352,  6  L. 
It.  A.  20.>,  19  Atl.  820. 

The  construction  of  sewers  Is  not  within  the 
scope  of  the  corporate  authbrlty  of  a  town. 
The  municipal  ofUcers  are  the  only  tribunal  au- 
thorized to  construct  sewers,  and  for  the  torts 
of  this  tribunal  the  town  Is  nut  responsible. 
Brunswick  Gaslight  Co.  t.  Brunswick,  02  Me. 
403,  43  Atl.  10^. 

A  municipal  corporation  Is  not  liable  for  an 
Injury  or  Inconvenience  occasioned  to  private 
property  by  the  location  or  construction  of 
sewers  according  to  the  orders  of  the  board  of 
aldermen,  which  has  exclusive  control  of  the 
subject,  and  which  acts  as  an  independent  board 
of  public  oflicers  appointed  by  law  to  exercise 
absolute  and  exclusive  conirol.  The  court  said 
the  board  of  aldermen  is  re<iulred  to  act,  not 
as  the  agent  of  the  city,  or  In  any  manner  under 
the  direction  of  the  city,  but  as  public  oflicers. 
If,  in  the  exercise  of  Its  Judgment,  It  appears 
to  It  best  that  a  sewer  shall  be  built  wholly 
above  the  level  of  tide  water,  the  private  drains 
which  are  required  to  enter  It  must,  of  course, 
be  placed  at  a  corresponding  elevation,  and  It 
would  follow,  as  a  necessary  congequence,  that 
the  cellars  and  yards  adjacent  must  be  raised 
to  the  like  extent,  or  lhat  drainage  can  only 
be  allowed  from,  the  upper  part  of  houses.  Child 
v.  Boston,  4  Allen,  41,  81  Am.  Dec.  680. 

Where  the  selectmen  of  a  town  act  with  due 
care  In  deepening  and  straightening  the  chan- 
nel of  a  stream  for  the  purpose  of  preventing 
Its  Hooding  low  lands  to  the  injury  of  public 
health,  the  town  Is  not  liable  for  an  Injury  to 
property  caused  by  the  Insufficiency  of  the  new 
channel  to  carry  off  the  water  during  an  un- 
usual, though  not  unprecedented,  flood.  Dla- 
motiO  Maifli  Co.  New  Uaven,  55  Conn.  510, 
13  Atl.  401). 

But  it  is  held  elsewhere  that  a  ditch  Is  au- 
thorized to  be  constructed  by  a  city,  and  the 
city  is  liable  for  the  damages  resulting  to  an 
owner  of  land  over  which  it  passes,  where  it  Is 
uciunlly  constructed  by  the  servants  of  the  city 
under  the  instructions  of  the  city  engineer,  al- 
though a  resolution  passed  by  the  common  coun- 
cil authorized  an  appropriation  for  the  construc- 
tion of  the  ditch  prorlding  the  adjacent  land- 
owners would  raise  an  additional  sum  of  money, 
the  amount  appropriated  not  to  be  paid  until 
such  adjacent  owners  bad  rained  the  required 
amount,  and  although  the  ditch  is  constructed 
before  the  city  authorlllcs  have  collected  all 
Gl  L.  R.  A. 


the  moneys  raised  by  the  adjacent  landowners, 
riallas  V.  Ueeman,  23  Tex.  Civ.  App.  315,  55 
S.  W.  702. 

So,  a  municipal  corporation  Is  liable  for  the 

maintenance  of  a  sewer  in  such  a  manner  as  to 
constitute  a  nuisance,  although  the  entire  charge 
and  control  of  the  sewers  Is  vested  In  commis- 
sioners, where  they  are  not  independent  officers 
acting  for  themselves,  but  constitute  one  of  the 
Instruments  of  tbe  municipality  and  govern- 
ment. Bolton  V.  New  Rochelle,  84  Hun,  S81, 
32  X.  V.  Supp.  442. 

Where  an  act  Incorporating  a  town  provides 
that,  where  a  landowner  desires  to  connect  his 
private  drain  with  the  main  of  tbe  municipal- 
ity, he  may  do  so  at  his  own  cost  ander  the 
surveillance  of  an  officer  appointed  by  a  corpo- 
ration, the  private  owner  by  complying  with 
such  privilege  Is  not  constituted  an  employee 
of  tbe  municipality  or  under  its  control,  so  as 
to  render  the  latter  liable  for  damages  caused 
by  his  acts.  Dallas  v.  St.  Louis,  32  Can.  8.  C. 
120. 

4.  Notire. 

A  muQlclpal  corporation  Is  not  liable  for  fall- 

i  nre  to  remove  an  obstruction  of  wblch  it  has 

[  no  notice.  In  the  absence  of  negligence  on  Its 
part  In  making  proper  Inspection.    Parker  t. 

1  Laredo,  0  Tcz.  Civ.  App.  224.  28  S.  W.  1048 ; 
McCarthy  v.  Syracuse,  46  N.  T.  104. 

But  the  city  may  be  chargeable  with  notice 
in  case  the  defect  Is  permitted  to  exist  a  suf- 

[  flcient  length  of  time.    Ft,  Woyne  v.  Coombs. 
107  Ind.  75.  57  Am.  Rep.  82,  7  N.  E.  743. 
The  law  will  charge  a  municipal  corporation 

,  with  notice  of  want  of  repair  of  a  sewer,  bo 
as  to  render  It  liable  for  Injuries  to  land  caused 

j  thereby,  where  it  allowed  It  so  to  remain  out  of 
repair  for  two  years  prior  to  the  date  of  tbe 
injury.  Ibid. 

And  want  of  notice  does  not  relieve  It  from 
responsibility  for  Injuries  resulting  from  fail- 
ure to  construct  sewers  with  ordinary  care  and 

I  skill.  Ibi'l. 

I     A  city  is  not  liable  for  damages  sustained 
by  a  property  owner  whose  premises  are  flooded 
I  because  of  an  obstruction  In  the  public  sewer. 
'  unless  it  has  actual  notice  of  tbe  defect,  or  un- 
less it  has  continued  for  a  sufficient  time  to 
I  raise  a  presumption  of  actual  notice.  Rowe 
V.  Portsmouth.  50  N.  U.  291,  22  Am.  Rep.  464. 
I    A  municipal  corporation  Is  liable  If  the  al- 
leged defect  In  a  sewer  where  the  break  caus- 
I  Ing  damage  occurs,  was  patent  for  so  long  a 
'  Ume  prior  to  tbe  Injury  that  It  ought  to  hare 
I  been  discovered  and  repaired,    although  the 
'plaintiff  does  not  show  actual  notice.  Vander- 
I  slice  v.  Philadelphia,  103  Pa.  102. 
I     A  TDunk'Ipat  corporation  is  not   liable  for 
damages  from  a  defective  sewer  where  tbe  de- 
fect is  remedied  when  found  to  be  the  cause  of 
1  the  injury,  and  the  injury  was.  at  least  in  part, 
occasioned   by   the   improper   construction  of 
plaintiff's  vault.    Gabrylewltz  v,  Philadelphia, 
y  Phlla.  271. 

The  provision  of  a  city  charter  that  no  action 
shall  be  sustained  In  any  case  In    which  It 
might  be  liable  for  damages  caused  from  streets. 
,  culverts,  or  sewera  being  out  of  repair,  from 
I  gross  negligence  of  the  city,  unless  the  same 
I  have  remained  so  for  ten  days  after  special 
notice  given  to  tbe  mayor  or  city  engineer,  does 
not  apply  to  a  case  where  the  damage  resulted 
from  causing  water  to  flood  the  property  of  the 
plalntirr  by  reason  of  the  erection  of  embank, 
mcnis  by  the  city,  raising  the  grade  of  the 
btrcct  without  providing  sufllclent  wafer  ways 
I  and  by  causing  the  flow  from  a  sewer  to  be 
I  forced  upon  the  land  by  the  flood.    Dallas  v. 
Young  (Tex,  Civ.  App.)  28  S.  \\.  1036. 
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Id  an  action  against  a  city  for  neKlIgently 
cIobIds  up  the  manhole  of  a  sewer  so  as  to  al- 
low surface  water  to  overflow  upon  the  prop- 
erty of  tile  pinlntlff  to  his  damage,  the  cliy  Is 
not  in  a  condltloQ  to  Invoke  the  risht  of  notice 
of  the  condition  of  the  sewer  and  the  Injury, 
where  It  appears  that  the  manhole  was  stopped 
up  by  the  servants  of  the  city,  whose  atten- 
tion wna  called  to  It.  Dallas  t.  Cooper  (Tex. 
Civ.  App.)  34  S.  W.  321. 

Whether  the  city  would  be  charged  with  con- 
structive notice  of  the  defect  In  a  drain  pipe 
by  reason  of  the  length  of  time  It  may  have  ex- 
isted, la  a  question  of  fact  for  the  jury,  de- 
pendent on  tbe  circumstances  o[  the  case,  such 
as  the  remote  or  expired  locality  of  the  defect, 
and  the  like.  Parker  v.  Laredo,  9  Tex.  Civ. 
App.  221,  2S  a.  W.  1048. 

VII.  ParUe*. 

a.  Who  may  cue, 

A  dtisen  who  suffers  special  lnjui7  from  the 
discharge  of  sewage  upon  his  premises  by  a  city 
may  maintain  a  suit  In  equity  to  abate  tbe  nui- 
sance, and  can  recover  such  damages  as  It  Is 
sliown  he  has  sustained  up  to  the  time  the  de- 
cree Is  rendered.  Carmlchael  v.  TezaAnna,  94 
Fed.  nci. 

One  on  whose  land  lar^  quantities  of  nox- 
ious matter  are  deposited  from  a  sewer  empty- 
ing into  a  creek,  in  addition  to  a  stench  nftect- 
Ing  the  community  In  general,  arising  from  the 
use  of  the  creek  for  sewer  purposes.  Is  specially 
Injured  thereby,  so  as  to  be  entitled  to  main- 
tain an  action  for  tbe  abatement  of  the  nui- 
sance. Llnd  V.  San  Luis  Obtspo,  109  Cal.  340, 
42  Pac.  437. 

A  corporation  having  the  exclusive  posses- 
sion, care,  and  charge  of  a  raceway  leading  from 
a  dam  to  the  mills  of  Its  stockholders  and  oth- 
ers, and  whose  duty  It  Is  to  keep  the  same  In 
repair  at  the  expense  of  the  corporation,  al- 
though it  does  not  own  the  same,  can  maintain 
an  action  against  the  city  to  recover  the  ex- 
pense of  removing  dirt,  gravel,  and  refuse 
therefrom,  deposited  therein  from  a  sewer  which 
waa  constructed  by  such  city  as  to  make  the 
raceway  its  outlet.  Elgin  Hydraulic  Co.  v.  El- 
gin, 74  III.  433. 

Damages  for  the  depreciation  in  value  of  land 
caused  by  tbe  wrongful  and  negligent  construc- 
tion by  a  municipal  corporation  of  a  ditch 
accrue  to  the  owner  at  the  time  of  the  Injury ; 
and  his  right  to  recover  Is  not  affected  by  a 
sale  of  the  premises  after  the  commencement  of 
the  action  under  a  mortgage  foreclosure.  Sey- 
mour V.  Cummins,  119  Ind.  148,  S  L.  R.  A.  126, 
21  N.  E.  540. 

A  sale  and  conveyance  of  real  estate  do  not 
carry  with  them  the  right  of  action  for  a  prior 
Injury  thereto  from  back  wat<>r  caused  by  the 
construction,  by  a  municipal  corporation,  of  an 
tusufflcient  sewer.  Logansport  y.  Wright,  25 
Ind.  511!. 

An  alienee  of  property  damaged  by  the  over- 
Sowing  thereof  by  water  from  sewers  or  ditches 
constructed  by  a  municipal  ':orporatlon  in  such 
a  manner  as  would  naturally  turn  thereon  a 
large  portion  of  the  water  diverted  from  tbe 
street  caonot  recover  therefor  if  the  former 
owner  of  tbe  premises  authorized  Its  construc- 
tion. Troy  V.  Coleman,  u8  Ala.  570;  Union 
Springs  V.  Jones,  56  Ala.  C54. 

In  an  action  against  a  municipal  corporation 
for  Injuries  to  an  owner's  land  from  flooding 
occasioned  by  the  negligent  and  improper  man- 
ner Id  which  a  sewer  was  constructed,  such 
owner  does  not  need  to  show  an  actual  paper 
title  In  himself  in  order  to  entitle  him  to  a  re- 
covery, where  he  was  in  the  actual  possession  of 
61  L.  R.  A. 


the  lot  at  the  time  of  the  injury  complained  of. 
and  had  been  for  many  years  prior  thereto. 

Teorla  v.  Crawl,  28  III.  App.  154. 

A  cause  of  action  accruing  to.a  person  In  bis 
lifetime,  against  a  municipal  corporation, 
for  damages  to  his  property  from  the  con- 
aiructlon  of  a  ditch,  survives,  and  is  properly 
continued  in  the  name  of  his  administrator, 
Seymour  v.  Cummins,  119  Ind.  148,  5  L.  R.  A. 
126,  21  N.  E.  540. 

Several  owners  of  land  abutting  on  a  street 
may  sue  Joiutly  for  an  injunction  against  a  mu- 
nicipal corporation  for  wrongfully  constructing 
a  drain  In  tbe  dtreet  from  which  they  will  all 
suffer  Injury  by  overflow,  although  In  different 
degree.  Sullivan  v.  Fhllllps,  110  Ind.  320,  11 
N.  K.  .300. 

If  damages  arise  from  municipal  neglect  to 
repair,  after  notice  Of  the  defect,  a  broken 
sewer,  which  Impairs,  or  destroys  the  security  of 
a,  mortgagee  of  the  injured  premises,  he  may 
have  his  action.  Jersey  City  T-  Kleman,  BO  N. 
J.  L.  246,  13  Atl.  170. 

Tbe  mortgagee  of  the  property  of  a  street 
railway  Is  entitled  to  maintain  an  action  to  en- 
join the  construction  of  a  sewer  by  a  city  in 
such  manner  as  unnecessarily  to  damage  the 
railway  and  obstruct  its  operation.  Clapp  v, 
Spokane,  B3  Fed.  615. 

b.  Defendanta. 

The  mayor  and  ccnnmon  council  of  a  city  are 
properly  joined  as  defendants  In  n  suit  to  en- 
join the  maintenance  of  a  condition  of  the  sew- 
ers which  amounts  to  a  nuisance  where  tt  Is 
their  duty  to  abate  nuisances,  though  they  were 
not  responsible  for  the  construction  of  the 
aewer  system.  Waycrose  v.  Ilouk,  113  Ga.  963, 
39  S.  E.  577. 

While  Injury  to  land  from  the  overflow  there- 
of by  reason  of  the  neglect  of  a  city  to  repair 
broken  sewers  and  the  negligence  of  its  otBcers 
in  repairing  them  results  from  one  cause,  yet 
the  two  acts  producing  tbe  cause  are  not  Joint 
so  as  to  make  the  city  and  Its  offlcers  Joint  tort 
feasors,  liable  to  be  Jointly  sued.  Butler  v. 
Ashworth,  110  Cal.  014,  iS  Pac.  4,  386. 

Owners  of  real  properly,  who  petition  the 
city,  ns  directed  by  statute,  for  the  construc- 
tion of  a  sewer,  and  agree  to  use  it,  are  not 
liable  Jointly  with  the  city  for  damages  to 
third  parties,  when  the  city  constructs  and  op- 
erates the  aewer  so  unskilfully  and  negligently 
that  Its  contents  are  poured  Into  a  brook  of  pure 
water,  wbich  afterwards  Hows  by  the  premises 
of  other  parties,  to  their  damage.  Carmlchael 
v.  Te.tarkana,  116  Fed.  845,  Affirming  94  Fed. 
561. 

Till.  LtmttaUon. 

Tbe  statute  of  limitations  does  not  begin  to 
run  in  favor  of  a  municipal  corporation  which 
permits  a  sewer  to  become  stopped  up  until  in- 
jury Is  done  to  a  person  complaining  of  the  re- 
sulting nuisance.  Louisville  v.  U'Maliey,  21 
Ky.  L.  Rep.  873,  53  S.  W.  287. 

The  right  of  action  against  a  city  for  Injury 
to  property  from  overflow  of  nn  improperly 
planned  sewer  accrues  at  the  time  of  over- 
iiow,  and  limitation  runs  only  from  that  date, 
.'.oulsvtlle  V.  Norris,  23  Ky.  L.  Bep.  1195.  64  8. 
W-  958. 

Not  until  water  Is  backed  through  sewers  and 
precipitated  upon  bis  property  does  a  right  of 
action  accrue  in  favor  of  the  owner  against  the 
city  for  tbe  damage,  and  the  running  of  tbe 
statute  does  not,  therefore,  start  until  that 
time.  Kansas  City  v.  King  (Eon.)  68  Pac. 
109.1. 

A  cause  of  action  for  injuries  sustained  from 
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B  public  nalunce  created  hy  the  flllliig  vp  of 
a  stream  or  harbor  basin  with  sewage  and  sand, 

preventing  the  free  access  of  Tessels  to  a  pri- 
vate dock,  and  emitting  a  noxloua  odor,  caused 
by  the  coQStructloD  by  a  munlclpaJ  corporation 
of  a  system  of  sewers  havlDff  an  ontlet  Into 
euch  stream  and  basin  near  the  dock,  accrues 
from  the  date  when  actual  damage  results, 
and  not  when  the  sewers  were  btilit.  Peck  t. 
Michigan  City,  149  Ind.  670,  49  N.  E.  SOO. 

The  statute  providing  that  actlona  to  recover 
for  injuries  suatalned  by  the  failure  of  a  mu- 
nicipal corporation  to  keep  In  repair  public 
roads,  streets,  bridges,  and  highways  must  be 
brought  within  three  months  after  the  damages 
have  been  sustained,  does  not  apply  to  an  action 
against  the  town  for  negligence  in  the  construc- 
tion and  maintenance  of  drains  whereby  they 
were  choked  causing  sewage  matter  to  over- 
flow plaintiff's  premises.  Balllvan  r.  Barrle, 
45  U.  C.  Q.  B.  32, 

Whether  condUlons  which  caused  tbe  over- 
flow of  property  were  produced  by  a  city  with- 
in fifteen  years  next  before  the  Institution  of 
an  action  for  damages  Is  Immaterial ;  It  Is  only 
material  to  And  whether  such  conditions  were 
produced  by  the  olty,  and  whether  they  existed 
at  tbe  time  of,  and  were  the  cause  of,  the  over- 
flow, and  whether  the  overflow  occurred  within 
the  flve  years  next  before  the  bringing  of  tbe 
action,  rinley  v.  Wllllamshurgh,  24  Ky.  L. 
Rep.  1336,  71  3.  W.  502. 

The  keeping  up  of  a  sewer  so  constructed  as 
to  gather  surface  water  from  adjoining  lands, 
charged  with  tbe  fllth  of  slnka.  and  throwing  It 
upon  the  lands  of  plaintiff,  producing  noxious 
scents,  sickness,  hurt,  and  Inconvenience,  ren- 
ders It  a  continuing  nuisance,  for  which  the 
city  remains  liable  until  It  is  abated.  Smith 
V.  Atlanta,  75  Ga.  110. 

Tbe  continuance  of  a  nuisance,  caused  by  the 
negligent  making  of  chonged  In  a  sewer  main- 
tained by  a  city  so  os  to  overflow  plaintiff's  lot, 
hy  the  keeping  up  of  the  sewer  In  such  a  man- 
ner as  to  flow,  after  every  rain,  sewage  on  the 
lot  near  a  house,  making  tbe  same  disagreeable 
tor  residents,  hurtful  to  Inmates,  and  un- 
healthful.  Is  a  renewal  of  the  wrong,  and  la  ac- 
tionable until  abated.  Reld  v.  Atlanta,  7S  Qa. 
523. 

But  a  right  of  action  for  damages,  both  pres- 
ent and  future,  caused  by  the  grading  of  streets 
and  tbe  construction  of  sewers  by  a  city  so  as 

to  discharge  a  large  body  of  water  upon  ad- 
jacent lands.  Is  barred  by  the  expiration  of  the 
time  limited  for  the  bringing  thereof,  from  the 
completion  of  the  work.  In  the  absence  of  any 
thing  showing  that  a  nuisance  was  created 
thereby,  for  the  continuance  of  which  the  city 
would  remain  liable  until  abated.  Atkinson  v. 
Atlanta,  81  Ga.  625,  T  S.  E.  692. 

IX.  Damagea. 

The  measure  of  damages  for  Injuries  to  land 
by  the  discharge  of  sewage  thereon  from  the 
terminal  of  a  aewer,  where  it  does  not  appear 
that  the  owner  and  his  family  have  suffered  any 
considerable  annoyance,  and  the  work  at  the 
time  of  the  trial  bad  been  so  changed  that  it 
was  no  longer  a  nuisance,  is  tbe  damages  ac- 
tually  sustained  during  Its  continuance,  the 
amount  of  which  should  be  proved  with  rea- 
sonable certainty,  and  should  not  Include  any 
punitive  damages,  where  the  sewer  was  con- 
structed In  good  faith,  of  good  material,  and  In 
a  skilful  manner ;  and  should  not  be  baaed  upon 
the  lo8B  of  protlta  that  might  have  been  real- 
ized on  sales  of  land  that  might  otherwise  have 
been  made.  Jacksonville  T.  Lambert,  02  111. 
519. 

In  an  action  against  a  municipal  corporation 
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to  mcorer  damages  to  an  owner'a  dweUlnff 
house  and  premises  from  tbe  overflow  of  water 

thereon  caused  by  an  Insufficient  and  carelessly 
constructed  sewer,  the  assessment  of  damages  is 
excessive  where  the  same  were  made  up  from 
the  loss  sustained  by  injury  to  his  realty,  gar- 
den crops  and  personal  property,  such  as  house- 
hold goods,  etc.,  and.  In  addition  thereto,  tbe 
decrease  In  the  rental  value  of  tbe  premises 
during  the  period  caused  by  the  flooding.  In- 
dianapolis T.  Buffer,  30  Ind.  235. 

If  a  city,  upon  constructing  a  new  sewer, 
walls  up  an  old  one  which  had  been  in  use  so 
that  water  and  sewage  ore  set  back  upon  prem- 
ises connected  with  it.  tbe  owner  Is  entitled  to 
recover  for  the  Injury  to  its  estate,  including 
loss  of  rents  and  reasonable  compensation  for 
his  trouble  and  expense  in  respect  to  bis  prop- 
erty ;  but  no  recovery  can  be  had  for  the  ex- 
pense of  connecting  the  premises  with  tbe  new 
sewer.  O'Brien  v.  Worcester,  172  Mass.  348, 
52  N.  E.  385. 

I'ermittiug  a  public  city  sewer  to  be  or  re- 
main In  such  a  defective  condition  as  to  become 
a  nuisance,  with  resulting  Injury  to  realty,  en- 
titles the  owner  of  such  realty  to  damages  for 
all  such  Injuries  which  have  occurred  within 
four  years  before  the  action.  Uossengale 
AtUnta.  lis  Oa.  Q06,  SO  S.  E.  B78. 

The  meaaure  of  damages  for  an  Injury  to  a 
lot  caused  by  the  overflow  of  sewage  thereon 
on  account  of  the  neglect  of  the  municipal  au- 
thorities to  provide  a  proper  escape  therefor  is 
the  diminution  in  the  rental  value  of  the  prem- 
ises by  reason  thereof.  Louisville  T.  (XMalley, 
21  Ky.  L.  Bep.  873,  B3  S.  W.  2S7. 

The  meaaure  of  damages  the  owner  of  a  lot 
Is  entitled  to  recover  from  a  municipal  corpora- 
tion by  reason  of  tbe  negligent  construction  of 
u  drain,  causlDg  portlona  of  such  lot  to  fall  In 
and  be  washed  away,  is  the  diminished  value  of 
the  lot  caused  thereby;  In  estimating  which  the 
Jury  may  take  Into  consideration  the  expense 
reasonably  Incurred  In  tbe  protection  of  the 
property,  but  not  so  as  to  chai-ge  the  city  with 
that  which  would  restore  the  property  to  Its 
former  condition  In  addition  to  the  diminished 
value  caused  by  the  original  wrong.  The  an- 
noyance and  trouble  caused  tbe  owner  In  refer- 
ence to  tbe  wrong  are  not  an  element  of  damage 
In  such  a  case.  Maysvllle  v.  Stanton,  12  Ky.  L. 
Bep.  S86,  14  S.  W.  675. 

The  measure  of  damages  to  property  from 
the  overflow  thereof  by  tbe  construction  of  sew- 
ers and  ditches  is  tbe  diminished  rental  value 
of  the  premises  for  the  year  during  which  tbe 
nuisance  was  continued,  where  the  plaintiff 
elects  to  clslm  for  thst  period,  waiving  tin 
question  of  permanent  Injury.  Eufaula  v. 
Simmons,  80  Ala.  615,  6  So.  47. 

The  measure  of  damages  for  Injuries  to  lands 
caused  by  reason  of  tbe  defective  and  unskilful 
construction  of  a  sewer,  so  that  In  times  of  un- 
usual freshet,  storm  and  sewage  water  are  dis- 
charged through  the  owner's  private  tributary 
sewer  upon  his  lands.  Is  the  actual  damages  sus- 
tained at  the  time  of  the  commencement  of  the 
action,  and  for  continued  or  recurrent  injury 
from  the  same  cause  he  most  seek  relief  by  aac- 
cesslve  action,  Nashville  t.  Comar,  88  Tenn. 
415.  7  L.  n.  A.  465,  12  S.  W.  1027. 

One  whose  property  has  been  flooded  and  In- 
jured by  reason  of  a  defective  sewer  may  show 
the  decrease  In  value  of  the  property  owing  to 
the  Impaired  condition.  Daggett  T.  Coboea,  27 
X.  T.  8.  B.  630,  7  N.  Y.  Sapp.  882. 

The  measure  of  damages  for  Injury  to  prop- 
erty by  the  backing  up  and  flowing  In  of  water 
thereon  in  consequence  of  the  consLmctlon  of  a 
sewer  In  the  street  is  tbe  difference  In  tbe  Talne 
of  such  property  before  and  after  the  injuxy. 
Cammlaga  v.  Toledo,  12  Ohio  C.  C.  660. 
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The  measure  of  damages  to  adjoining  prop- 
erty for  the  pollution  of  a  stream  by  dlscbarg- 
Jng  sewage  into  tt  is  not  tlie  difference  In  the 
value  of  the  land  before  the  pollution  and  dar- 
ing its  continuance,  where  the  nalnnee,  being 
temporary,  is  liable  to  be  abated.  PODcannon 
V.  KlrkBvllIe,  88  Mo.  App.  279. 

Where  It  appears  that  the  lands  of  a  riparian 
owner  have  been  rendered  barren  and  unfit  for 
bufflan  habitation  on  account  of  the  discharge 
of  the  aewer  outlet  of  a  city  into  the  stream.  I 
evidence  of  the  annual  value  and  net  Income  of  | 
the  lands  before  the  discharge  of  sewage  Into 
the  streiim  is  admissible  as  a  basis  for  arriving 
at  the  rental  vaioe  (the  property  never  having 
been  rented),  in  computinig  temporary  damages. 
Umscbeld  t.  San  Antonio  (Tex.  Civ.  App.)  68  S. 
W.  41)0. 

Where  damages  are  recoverable  for  a  per- 
manent injury  to  land  by  the  deposit  of  sew- 
age in  a  stream  flowing  through  It,  apecla]  dam- 
ages for  loss  of  grass,  loss  of  water,  the  ex- 
pense of  dlRglng  a  pool,  and  the  building  of 
fences  are  not  recoverable,  as  they  do  not  come 
within  the  meaenre  fO.  damages  where  the  nui- 
sance is  permanent.  Paria  v.  Allred,  IT  Tex. 
Civ.  App.  125,  43  8.  W.  62. 

Damages  to  land  are  properly  allowed  on  the 
theory  that  they  are  permanent,  where  a  city 
sewer  Is  constructed  so  as  to  empty  Into  a 
stream  of  water  flowing  through  the  land,  ren- 
dering It  unwholesome,  and  the  sewer  was  con- 
structed with  the  intention  that  tt  should  be 
permanent,  and  has  been  so  treated  ever  since 
its  construction.  Jbiil. 

A  property  owner,  injured  by  the  negligence 
of  a  municipal  corporation  in  constructing  or 
maintaining  a  sewer,  may  recover  for  all  dam- 
ages directly  caused  thereby ;  so  that  the  cor- 
poration is  liable  for  rents  lost  during  the  rea- 
sonable time  occupied  by  the  contractor  In 
pumping  out  the  water  and  fllllng  the  pit  with 
earth  after  such  a  sewer  has  broken.  Vander- 
sllce  V.  Philadelphia,  103  Pa.  102. 

A  city  which  maintains  a  sewer  which  is  In- 
adequate to  carry  off  the  surfnce  water  In  heavy 
rain  storms  is  liable  where  neighboring  property 
IB  thereby  flooded  so  that  the  water  enters  the 
cellar  and  slaclia  a  quantity  of  lime,  which  set 
flre  to  the  bnllding.  Martin  v.  Brooklyn,  32 
App.  Dlv.  411,  52  N,  Y.  Supp.  1086. 

An  alienee  of  property  damaged  by  the  over- 
flowing thereof  by  water  from  sewers  and 
ditches  constructed  prior  to  Its  purchase  can 
recover  only  for  the  injury  to  the  property  after 
he  became  the  owner.  Union  Springs  v,  Jones, 
58  Ala.  0o4. 

Plaintiff  in  a  suit  to  recover  for  a  nuisance 
caused  by  the  defendant  constructing  snd  main- 
taining a  sewer  which  empties  into  a  street  near 
plalntlfTa  dwelling  house  is  not  limited  to  the 
damage  sustained  by  reason  of  depreciation  in 
the  rental  value  of  the  property,  but  Is  entitled 
to  recovery  for  the  Inconvenience  and  discomfort 
suffered,  and  the  deprivation  of  the  comfortable 
enjoyment  of  the  property  by  himself  and  fam- 
ily. Handolf  T.  Bloomfleld,  77  Iowa,  50,  41  N. 
W.  5G2. 

The  measure  of  damages  for  Injury  to  a  lot 
owner  by  the  settling  of  the  lot  and  the  cracking  ! 
and  breaking  of  the  walls  of  blB  building  in  j 
consequence  thereof,  necessitating  their  reballd-  ' 
Ing.  resulting  from  the  bad  condition  or  want  of  I 
repair  of  a  sewer,  either  by  reason  of  negll- 
gent  construction  or  failure  to  examine  and  In-  ' 
spcct  It,  is  the  difference  between  the  value  of 
the  building  In  the  condition  In  which  it  was 
before  It  was  so  injured  and  Its  value  immedi- 
ately after  the  injury  happened,  and  not  the 
cost  of  repairs.    Toledo  v.  Crasser,  12  Ohio  C. 
C.  520. 
61  L.  R.  A. 


Damages  recovered  for  Injuries  caused  to  a 
house  by  the  defective  construction  of  a  street 
drain,  causing  water  to  be  diverted  into  the 
cellar,  being  an  injury  to  the  freehold,  mast  he- 
treated  by  an  executor  as  principal,  and  not  In- 
come.  Wltxel's  Estate,  26  Fa.  Ca  Ct.  68. 

Injury  to  health. 

Damages  for  Injury  to  health  and  business 
caused  by  the  leaking  of  sewage  Into  a  cellar 
because  of  the  defective  constmctlon  of  a  sew- 
er may  be  recovered.  Allen  v.  Boston,  159 
Mass.  324.  34  N.  E.  519. 

Loss  of  time  from  sickness  caused  by  the 
wrongful  emptying  of  a  sewer  near  a  prlvate- 
i-esldencG  may  be  considered  in  estimating  the 
damages  to  be  awarded  for  the  Injury.  Lou^h- 
ran  v.  Des  Moines.  72  Iowa,  382,  34  N.  W.  172. 

The  liability  of  a  municipality  to  damages 
for  permitting  a  drainage  ditch  to  become  ob- 
structed and  tilled  with  filth  and  offal  so  that 
the  water  flows  onto  adjoining  land  and  causes 
sickness  in  the  family  of  Its  owner  Is  limited 
to  the  tujury  to  the  property,  and  does  not  in- 
clude the  Injury  by  slcluiess  or  death,  nor  by 
loss  of  time.  Increase  of  family  expenses,  nor 
by  doctor's  bills  and  medicines  resulting  from 
the  sickness.  Williams  v.  Greenville,  ISO  N.  C. 
U3,  57  L.  R.  A.  207,  40  8.  E.  977. 

In  an  action  by  an  Individual  against  a  mu- 
nicipal corporation  for  Injuries  sustained  by  be- 
ing deprived  of  the  comfortable  use  and  enjoy- 
ment of  his  home  tiy  the  noxious  odors  arising 
from  a  sewer,  where  the  same  la  discharged  In- 
to an  open  ravine  near  his  premises  and  allowed 
to  stand  in  pools,  there  le  no  legally  established' 
rule  as  to  the  quantity  of  damages  to  be 
awarded,  but  it  is  the  peculiar  province  of  the 
Jury,  under  appropriate  instructions,  to  decide 
such  cases:  and  the  law  does  not  recognize  In 
the  court  the  power  to  substitute  its  own  Judg- 
ment for  that  of  the  Jury.  LltchHeld  v.  White- 
nack,  78  III.  App.  304. 

One  who  Is  damaged  by  the  negligent  crai- 
structlon  of  a  sewer  so  that  it  discharges  upon 
bis  property  is  entitled  to  recover  the  difference 
between  the  rental  value  of  the  property  prior  to 
and  after  the  construction  of  the  sewer ;  and 
if,  by  reason  of  Its  construction,  sickness  Is 
caused  In  the  family,  and  expense  Is  incurred, 
this  shall  be  taken  into  account  In  estimating 
the  damages.  Loughran  v.  Des  Moines,  72 
Iowa,  382,  34  N.  W.  172. 

In  an  action  against  a  city  for  wrongfully  de- 
positing sewage  In  a  stream  flowing  through 
the  lands  of  the  plaintiff,  where  the  plaintiff  la 
held  entitled  to  recover  as  for  a  permanent  In- 
Jury  to  his  land,  he  may  also  recover  expenses 
paid  by  bim  for  medicine,  physician's  bills,  and 
he  may  recover  for  loss  of  bis  time  from  sick- 
ness caused  by  the  wrongfnl  deposit  of  the  sew- 
age. Paris  T.  Allred,  17  Tex.  Civ.  App.  12S,  43 
S.  W.  62. 

A  city  which  drains  sewage  Into  a  sewer  not 
intended  or  suitable  for  such  purpose,  whereby 
It  Is  discharged  Into  the  cellar  of  a  property 
owner,  is  liable  for  the  sickness  and  death  of  a 
child  caused  thereby ;  and  an  action  may  be 
maintained  therefor  under  a  statute,  authoriz- 
ing the  administrator  of  a  decedent  to  maintain 
an  action  to  recover  damagea  for  the  decedent's 
death  caused  by  the  wrongful  act,  neglect,  or  de- 
fault of  a  natural  person  or  corporation  which 
would  have  been  liable  to  an  action  In  favor  of 
the  decedent  if  death  had  not  ensued.  Hughes 
V.  Auburn,  21  App.  Dlv.  Sll,  47  N.  Y.  Supp. 
236. 

J»tiiry  io  IMm<mh. 
The  damages  for  lirtermptlon  of  a  bnsiness  by- 
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flood  watfir  from  n  Mwer  cannot  be  limited  to 
tbe  more  rental  ralue  of  the  property  during  the 
time  [be  business  Is  Idle.  Terre  Haute  v.  Ilud- 
nut.  112  Ind.  542,  13  N.  E.  C8G. 

Where,  previous  to  the  construction  by  the 
city  of  a  sewer,  plalutHTs  premlseii,  used  for  n 
Inmber  yard,  were  safe  from  overflow,  and.  by  the 
terms  of  Its  contract  n-lth  tbe  plalnlllt,  tbe  city 
agreed  so  to  construct  such  sewer  as  to  prevent 
all  overflows  to  plaintiff's  Innda  caused  by  such 
sewer,  the  damage  to  the  lumber  ciiused  by  nn 
overflow,  and  the  expense  of  labor  and  machinery 
In  pumping  out  water,  thereby  dtmlnlshlag  the 
damage  to  the  lumber,  are  proper  elements  of 
damage.  Nashville  v.  Sutherland,  94  Tenn.  356, 
29  S.  \V.  228. 

The  measure  of  damages  la  an  action  against 
a  municipal  corporation  for  goods  Injured  or 
destroyed  by  tbe  backing  of  water  In  a  drain  Ih 
the  diminution  of  the  market  value  of  the  goods 
injured,  and  the  market  value  of  goods  de- 
stroyed at  the  time  of  their  destruction.  Macon 
V.  Small,  lOS  Ga.  309.  34  3.  E.  152. 

One  whose  cellar  Is  flooded  with  water  In  con- 
sequence of  the  negligence  of  the  city  may  re- 
cover such  damages  as  he  has  suatatned  whicb 
sre  the  natural  and  probable  consequences  of 
the  flooding.  Including  the  injury  to  goods  and 
loss  of  the  use  of  the  cellar;  but  no  damages 
can-  be  recovered  for  Injury  to  goods  after- 
wards, which  could  have  been  avoided  by  taking 
proper  measures  or  precautions.  Anderson  v. 
Wilmington.  8  lloust.  (Del.)  516.  19  Atl.  509. 

The  measure  of  damages  for  Injury  to  the 
bouse  and  furniture  of  ao  owner  from  back  wa- 
ter from  a  sewer  la  the  actual  damages  the 
movable  goods  suffered  from  tbe  water,  and  such 
a  sum  of  money  in  addition  as  shall  equal  tbe 
aggregate  dimiuutlon  of  tbe  rental  value  of  the 
bouse  to  the  date  of  bringing  tbe  action,  less 
taxes,  repalra,  Insurance,  and  rebate  of  Inter- 
est. Ilarrlgnn  v.  Wilmington,  8  Iloust.  (Del.) 
140.  12  At!.  7T9. 

The  owner  of  goods  damaged  by  tbe  t>acklng 
of  water  in  a  drain  due  to  the  negligent  repair 
thereof  by  municipal  autborities  who  had  cut 
tbe  drain  may  recover.  In  addition  to  tbe  dam- 
age to  tbe  goods,  any  expense  Incurred  In  the 
preservation  of  the  property  from  further .  In- 
Jury  by  the  water.  Macon  v.  Small,  lOS  Ga. 
3U9,  34  S.  E.  132.  H.  P.  F. 


Anil  T.  DRURY,  Admrx.,  etc.,  of  Charles 
Xewinaii  Driiiy,  Appt., 

V. 

NEW  VORK    LIFE  INSURANCE  COM- 
PANY. 

(  Ky  ) 

Sarrendcr  o(  tlte  rlKbt  to  extended  In- 
Maraiice  for  tbe  term  earned  br  the 
preuiloniM  pnld  is  not  effected  by  the  exe- 
cution of,  and  failure  to  pay,  a  premium  note, 
a  clause  In  which  provides  that  such  fail- 
ure shall  work  a  forfeiture  of  the  policy, 
"except  as  to  tbe  rlgbt  to  a  surrender  value 
or  patd-up  policy,  which  may  be  provided  In 
the  policy,"  where  the  policy  provides,  ander 

Note. — As  to  right  to  paid-up  policy  of  In- 
surance K*:ncrally,  see  Northwestern  Mut.  L, 
Ins.  Co.  V.  Barbour  (Ky.)  15  L.  It.  A.  440,  and 
Rof0/  Mutual  L.  Ins.  Co.  v.  Jarboe  (Ky.)  39 
L.  It.  A.  S04  ;  Union  Cent  U  Ins.  Co.  v.  Buxer 
(Ohio)  40  L.  It.  A.  737;  Cravens  v.  New  York 
L.  Ins.  Co.  (Mo.)  S3  L.  R.  A.  305  ;  and  Manhat- 
tan L.  Ins.  Co.  V.  Patterson  (Ky.)  53  L.  R.  A. 
878. 
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the  head  of  surrender  values,  for  either  a  paid- 
up  policy  or  extended  Insurance,  and  states 
that,  in  case  of  a  follure  to  demand  a  ^Id-up 
policy  within  bIz  montha  after  default,  the 
policy  will  be  extended  without  requeeC  or 
demand  for  tbe  time  specified  in  tbe  schedule 
annexed. 

(May  28,  190S.) 

APPEAL  by  p1»intifr  from  a  judgment  of 
the  Circuit  Court  for  Union  County  in 
plaintiff's  favor  for  a  less  amount  than  de- 
manded in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  life  inaaranee 
poli»^.  Reversed. 
The  facts  are  stdted  in  the  opinion. 
Messrs.  "Dtuxj  ft  Dmry  and  H.  X. 
Morton,  for  appellant: 

The  policy  expressly  provides  that  after 
it  has  been  in  force  three  whole  years  it  can- 
not be  forfeited.  So,  according  to  the  pro- 
visions of  the  policy  itself,  nothing  the  in- 
sured could  do  thereafter  would  forfeit  his 
policy. 

The  policy  provides  that  in  case  of  default 
it  will  be  extended  without  request  or  de- 
mand therefor,  during  the  term  provided  in 
the  table,  and,  by  reference  to  this  table,  we 
find  that  at  the  end  of  the  third  year  he 
would  have  been  entitled  to  four  years  and 
ten  months  extended  insurance.  There  was. 
then,  no  indebtedness  by  the  insured,  noth- 
ing for  him  to  pay;  and,  as  he  died  before 
the  end  of  the  extended  term,  his  adminis- 
tratrix is  entitled  to  the  entire  $1,000. 

The  provisions  of  tlie  premium  note  for  a 
forfeiture  cannot  he  enforced. 

Manhattan  L.  Ins.  Co.  v.  Sfycrs,  109  Ky. 
372.  59  S.  W.  30;  Montgomery  v.  Phcenus 
Mut.  L.  Ins.  Co.  14  Bush,  51;  Northwestern 
Mitt.  L.  /fix.  Co.  V.  Fort,  82  Ky.  274;  Cra- 
WMS  V.  AVif  York  L.  Ins.  Co.  148  Mo.  583, 
.53  L.  R.  A.  305,  50  S.  W.  519. 

Messrs.  Hanplirey,  Burnett,  ft  Hum- 
phrey, for  appellee: 

The  rights  of  the  insured  under  this  pol- 
icy at  the  end  of  three  years  embraced  two 
options  on  his  part;  Uiat  is,  he  had  the 
right  to  demand  paid-up  insurance,  payable 
at  his  death.  This  option,  however,  he  did 
not  avail  himself  of.  It  is  expressly  pro- 
vided in  the  policy  that,  if  the  insured  had 
paid  the  interest  and  the  principal  of  the 
premium  note,  he  was  clearly  entitled  to  the 
extended  insurance. 

The  contract  embraced  in  the  premium 
note  reads:  "2.  That  unless  said  interest 
and  premitnns  are  duly  paid,  said  policy 
and  its  accumulations  shall  immediately  be- 
come forfeited  and  void,  except  as  to  the 
right  to  a  surrender  value  or  paid-up  policy, 
which  may  be  provided  in  said  policy  or  by 
statute." 

By  the  terms  of  the  contract  insured  has 
waived  or  abandoned  the  right  to  extended 
insurance  by  his  failure  to  pay  the  interest 
and  the  face  of  the  note  at  maturity  or 
within  a  reasonable  time  thereafter. 

L'uion  Cent.  h.  Ins.  Co.  v.  Bxtxer,  62  Ohio 
St.  385,  4!l  L.  R.  A.  737,  57  N.  E.  06:  Rife 
V.  Union  Cent.  L.  Ins.  Co.  129  Cal.  455.  62 
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Pile.  48:  Omaha  Tfat.  Bank  v.  Mutual  Ben. 
L.  Ins.  Co.  81  l'"ed.  935. 

Bnrnam,  Cli.  J.,  delivered  the  opinion  of 
the  court: 

On  the  7th  day  of  July,  1897,  the  New 
York  Life  Insurance  Company  issued  and 
delivered  to  Charles  N.  Drury  a  policy  for 
$1,000  upon  the  twenty-years  payment  life 
plan,  payable  to  his  executors,  administra- 
tors, or  Resigns,  or  such  other  beneficiaiy  as 
might  be  designated  by  the  insured,  in  cod- 
sidurntion  of  $29.70  paid  in  advance,  and 
the  payment  of  a  lilce  sum  on  the  7th  day 
■of  .Jul J'  in  everj'  year  during  the  continu- 
ance of  the  policy  until  twenty  full  years' 
premiums  should  have  been  paid.  As  an  in- 
ducement to  take  the  policy,  the  company 
offered  certain  special  aavantagea  in  the  way 
of  loana  and  surrender  values,  which  were 
set  out  ill  a  table  on  the  second  page  of  the 
policy,  and  which  were  made  a  part  of  the 
contract  of  insurance,  and  which  are  as  fol- 
lows: . 

Table  nf  Ijoaos  and  Surreoder  Values  In  Pald-np 
InsurBnce  or  Extended  Insurance,  Under  the 
CondttlouB  Specified  on  the  Kezt  Page. 


At  the  End 
or 


Loans. 


SurronOer  Values. 

Paid-  ExtcriiJecl  Ins.  for  g  1,00 : 
up  In.i.       tur  the  Term  of 


3d  Vear  . .  $40  00  $m  Oil 
4tli  V  (?ar  __  ;m  00  L1»l  m 
rnliYeHr,.,  7-2  m  liKI  00 
tth  Vi-ur  ..I   ti»  UU  '  ;]00  UU 


i  yrs.  10  men, 
f*  yrs.  1  nion. 

11  yra.  i  iiioii. 

U  yri^.  3  inon. 


On  the  thii-d  page  of  the  policy,  under  the 
head  of  "Benefits  and  Provisions,"  the  pol- 
icy contiiined  these  stipulations: 

"This  policy  cannot  be  forfeited  after  it 
shall  hiivc  been  in  force  three  full  years  as 
hereinafter  provided: 

"first.  If  any  subsequent  premium  is  not 
duly  paid,  this  policy  will  be  indorsed  for 
the  amount  of  paid-up  insurance  payable  at 
the  death  of  the  insured,  specified  in  the 
table  on  the  preceding  page,  less  the  value 
of  any  indebtedness  on  this  policy,  provided 
demand  is  made  therefor  with  the  surren- 
der of  this  policy  within  six  months  after 
such  nonpayment,  or, 

"Second.  If  any  subsequent  premium  is 
not  duly  paid,  and  if  this  policy  is  not  sur- 
rendered as  provided  in  the  preceding  clause, 
the  insurance  under  this  policy  will,  after 
the  repayment  oi  any  indebtedness,  be  ex- 
tended without  request  or  demand  therefor, 
for  the  amount  of  $1,000,  during  the  term 
provided  in  the  table  on  the  preceding  page, 
payable  only  if  the  insured  dies  within  said 
term.  At  the  end  of  said  term,  if  the  in- 
jured is  then  living,  this  policy  shall  cease 
and  determine." 

The  annual  premium  of  $29,70  was  paid 
when  the  policy  was  issued,  and  on  the  7th 
day  of  July,  1898,  and  1899.  On  the  Tth 
day  of  July,  1900,  the  insured,  Drury,  failed 
to  pay  in  cash  the  premium  of  $29.70  in  ad- 
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vance,  and  by  agreement  with  the  company 
L'xeciil(Kl  the  following  note: 

Premium  Lien  Note. 
$29.70  July  7,  1900. 

Twelve  months  after  date  I  promise  to 
pay  to  the  order  of  the  New  York  Life  In- 
surance t'o.,  at  the  oflice  of  said  company  in 
the  city  of  New  York,  the  sum  of  $29.70, 
with  interest  in  advance  at  the  rate  of  five 
per  cent  per  annum  (for  value  received)  be- 
ing for  premium  due  July  7th  on  policy 
No.  801,625,  issued  by  said  company  on  the 
life  of  Charles  N.  Drury. 

It  is  understood  and  agreed: 

First.  That  this  note  may  be  renewed  if 
interest  thereon  and  subsequent  premiums 
on  said  policy  arc  diily  paid. 

Second.  That  unle.ss  said  interest  and 
premiums  arc  duly  paid,  said  policy  and  its 
accumulations  shall  immediately  be  for- 
feiteti.  except  as  to  the  right  to  a  surrender 
value  or  paid  up  policy,  which  may  be  pro- 
vided in  said  policy  or  by  statute. 

Third.  That  in  the  settlement  of  any 
claim  or  any  benefit  under  said  policy  be- 
fore this  obligation  shall  have  been  fully 
paid,  the  amount  thereon  shall  be  deducted 
irom  tlie  amount  otherwise  payable  by  said 
company. 

[Signed]  Charles  N.  Drury. 

Drurj'  failed  to  pay  either  the  principal 
or  interest  on  this  note  at  maturity,  and  ha 
also  failed  to  pay  any  part  of  the  premium 
of  $29.70  for  the  ensuing  twelve  months, 
which  fell  due  on  the  7th  day  of  July,  1901, 
and  departed  this  life,  intestate,  on  the  Kith 
day  of  August,  1901.  And  the  appellant, 
Ann  T.  Drury,  shortly  thereafter  qualified 
as  his  administratrix,  and  forwarded  to  the 
company  proofs  of  the  death  of  the  insured, 
and  demanded  the  payment  to  her  under  the 
terms  of  the  policy  of  $1,000,  with  Interest 
from  October  4,  1901,  and,  payment  being 
refused  by  the  company,  instituted  this  suit 
against  appellee  on  the  11th  day  of  October 
thereafter. 

The  company,  in  its  answer,  admitted  the 
issuance  of  the  policy  and  the  payment  of 
the  premiums  for  the  years  1897,  1898,  and 
1899;  that  no  application  was  made  1^  the 
insured  for  paid-up  insurance;  but  denies 
that  it  was  indebted  to  the  appellant  in  any 
amount  exceeding  $84,  and  the  second  para- 
graph of  the  answer  reads  as  follows:  "De- 
fendant snys  that  by  the  terms  of  the  con- 
tract above  quoted  the  assured  waived  and 
surrendered  his  right  to  extended  insurance 
by  refusing  or  failing  to  pay  the  interest  on 
bis  premium  note  above  set  out,  and  by  re- 
fusing or  failing  to  pay  the  premium  due 
July  7,  1001.  Defendant  says  that  by  the 
terms  of  the  premium  lien  note  quoted  su- 
pra it  was  expressly  agreed,  in  addition  to 
the  contract  set  out  in  the  policy,  and  in 
conformity  therewith,  'tliat,  unless  said  in- 
terest and  premiums  are  duly  paid,  said  pol- 
icy and  accumulations  shall  imme<liately 
become  forfeited  and  void,  except  as  tb  tlie 
right  to  a  surrender  ^'alue  or  paid-up  pol- 
icy;' that  the  assured,  by  the  terms  of  the 
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polic}'  above  set  out,  and  hj  the  terms  of  the 
premium  note  aforesaid,  is  entitled  to  a 
paid-up  policy  only  as  specified  in  the  pol- 
icy, loss  the  umoiint  of  his  indebtedness  at 
the  time  to  the  company,  leaving  a  net 
amount,  as  of  date  July  7,  1901,  of  $84,  for 
which  amount  this  defendant  hereby  offers 
to  confess  judgment  in  full  of  plaintiff's  re- 
coveiy," 

A  general  demurrer  was  filed  by  plaintiff 
to  the  defendant's  answer,  and  it  was  over- 
ruled, ar.d,  plaintiff  declining  to  plead  fur- 
ther, it  was  adjudged  by  the  trial  court  that 
the  plaintiff  recover  judgment  for  $84,  with 
interest  from  the  IGtb  of  August,  1901,  un- 
til paid,  and  so  much  of  her  petition  as 
bought  to  recover  more  than  this  sum  was 
dismissed,  and  plaintiff  has  appealed. 

It  is  admitted  that  the  conditions  of  the 
policy  had  all  been  complied  with  by  the  as- 
sured up  to  the  time  he  executed  the  note  of 
July  7,  1900,  for  the  premium  then  due,  car- 
rving  the  policy  up  to  July  7,  1901;  and 
that  by  the  express  terms  of  the  policy,  he 
was  on  that  date  entitled  to  a  loan  of  $40, 
or  to  a  paid-up  policy  of  $150,  or  to  extend- 
ed insurance  for  $1,000  for  four  years  and 
ten  months.  It  is  also  admitted  that,  if  the 
appellant  had .  not  executed  the  premium 
note  relied  on,  or  paid  any  of  the  subsequent 
[ireuiiunis  in  accordance  with  the  terms  of 
his  contract,  and  had  died  at  any  time  with- 
in  four  years  and  ten  months  from  the  7th 
of  July,  1000,  that  bia  administratrix  would 
have  been  entitled  to  recover  the  full 
amount  of  the  policy.  But  the  defendant 
insists  that  the  note  given  on  the  7th  of 
July,  1900,  contained  a  new  contract  be- 
tween the  company  and  the  assured,  by 
which  it  was  agreed  that,  unless  the  princi- 
pal and  interest  of  the  premium  note  was 
paid  at  maturity,  the  policy  and  its  accum- 
ulations were  immediately  forfeited,  except 
as  to  the  right  of  the  assured  to  a  paid-up 
policy  for  $150,  less  the  indebtedness  of  the 
assured  to  the  company  growing  out  of  the 
execution  of  the  note.  It  does  not  seem  to 
us  that  this  is  a  fair  construction  of  the  sec- 
ond condition  attivched  to  the  premium  note 
of  July,  1900.  While  it  recites  that,  unless 
the  interest  and  premiums  are  duly  paid, 
thL>  policy  and  its  accumulations  shall  be 
forfeited,  it  expressly  stipulates  that  the 
right  to  a  surrender  value  or  paid-up  policy 
provided  in  the  policy  shall  remain  intact. 
Under  the  head  of  "Surrender  Values,"  in 
the  table  of  loans  ard  surrender  values  set 
out  on  the  second  page  of  the  policy,  we  find 
paid-up  insurance  and  extended  insurance 
both  under  the  head  of  "Surrender  Values;" 
and  under  the  head  of  "Nonforfeiture  Provi- 
sions," on  the. third  page  of  the  policy,  we 
find  it  provided  that,  if  any  subsequent  pre- 
mium is  not  duly  paid,  this  policy  shall  btt 
indorsed  for  the  amount  of  paid-up  insur- 
ance, payable  at  the  death  of  the  insured, 
specified  in  the  table  on  the  preceding  page, 
loss  the  amount  of  indebtedness  on  this  pol- 
icy ;  provided  demand  is  made  therefor  with 
surrender  of  this  policy  within  six  months 
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after  such  payment.  There  is  no  pretense- 
that  the  insured  ever  complied,  or  attempted 
to  comply,  with  this  provision  of  the  potii^. 
It  therefore  follows  that  his  right  to  a  pol- 
itsy  for  paid-up  insurance  was  abandoned. 
In  the  second  condition  under  this  head  it 
ia  provided  that  if  any  subsequent  premium 
is  not  duly  paid,  and  if  the  policy  is  not 
surrendered  as  in  the  preceding  clause,  the 
insurance  under  this  policy  will,  after  the 
repayment  of  any  indebtedness,  be  extended 
without  request  or  demand  therefor  for  the 
amount  of  $1,000  during  the  term  provided 
in  the  table  on  the  preceding  page,  payable 
only  if  the  insured  dies  within  said  term. 
At  the  end  of  said  term,  if  the  insured  is 
then  living,  the  policy  shall  cease  and  deter- 
mine. Tt  will  be  observed  that  extended  in- 
surance for  the  full  amount  of  the  policy  is 
one  of  the  surrender  values  expressly  pro- 
vided for,  and  tlie  only  one  which,  under  all 
conditions,  is  not  forfeitable.  Paid-up  in- 
surance is  also  a  surrender  value,  but,  to 
enable  the  insured  to  take  advantage  of  this 
provision,  the  policy  requires  that  the  in- 
sured should,  within  six  months  after  fail- 
ure to  pay  a  premium,  surrender  his  policy 
and  demand  paid-up  insurance.  If  the  con- 
tention of  the  company  is  a  sound  one,  the 
effect  of  the  failure  of  the  insured  to  pay 
the  intere'^t  and  premium  note  at  maturity 
is  to  exactly  reverse  these  conditions  of  the 
policy.  In  other  words,  it  forfeits  automat- 
ically the  provision  for  extended  insurance, 
and  revives  the  provision  for  a  paid-up  pol- 
icj',  which  had  been  forfeited  by  the  as- 
sured's  failure  to  make  demand  therefor  and 
surrender  his  policy  within  six  months. 
The  law  docs  not  favor  forfeitures,  and  will 
not  assume  that  the  assured  intended  by  the 
execution  of  the  note  of  July,  1900,  to  for- 
feit the  right  to  extended  insurance,  which 
he  had  already  acquired  by  the  payment  of 
three  annual  premiums  on  the  policy.  Tho 
only  reasonable  construction  which  can  be 
put  upon  tlie  language  of  the  policy  and 
note  ia  that  on  the  forfeiture  of  the  policy 
by  the  nonpayment  of  interest  assured  for- 
feited all  right  to  further  participate  in  ac- 
cumulations, to  receive  dividends^  to  be  re- 
instated after  the  lapse  of  the  policy,  etc.; 
but  did  not  surrender  his  right  to  extended 
insurance  for  the  term  earned  by  the  premi- 
ums paid.  Nor  can  we  doubt  that,  if  the 
insured  had  made  a  demand  for  paid-up  in- 
surance at  the  time  of  his  default  in  the^ 
payment  of  the  premium  note  and  interest, 
the  company  would  have  been  prompt  to 
claim  thiit  he  was  not  entitled  to  a  paid-up 
policy,  as  he  had  failed  at  the  proper  time 
to  nuike  demand  therefor,  but  only  to  such 
extended  insurance  as  his  interest  in  the 
policy  would  purchase  after  .the  payment  of 
his  indebtedness  to  the  company. 

It  therefore  follows  that  the  judgment 
must  be  reversed,  and  cause  remanded,  with 
instructions  to  sustain  plaintiff's  demurrer 
to  the  defendant's  answer,  and  for  other 
proceedings  consistent  with  this  opinion. 
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James  S.  PHELPS  et  al.,  Appta., 

V. 

MUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION. 

(50  C.  C  A.  839,  112  Fed.  46S.) 

1.  A  defendant  appearlnK  Npeclallr  to 
content  the  JarlRdlctlon  of  the  eonrt 

over  him  for  ioBufllcieiit  service  of  process  is 
bound  hy  a  Judgment  sustaining  It  until  It 
Is  reversed  by  a  court  of  appellate  Jurisdic- 
tion, and  be  cannot  attack  It  In  a  collateral 
proceeding  In  another  court  by  seeking  to  en- 
join execution  of  the  judgment  finally  ren- 
dered against  him. 

S.  The  rendttton  of  a  money  JndBment 
and  KTrard  of  execntton  does  not  ex- 
haust the  court's  jurisdiction,  but,  in  case 
the  execution  Is  returned  unsatlsfled.  it  may 
entertain  an  application  for  a  receiver  to 
Impound  the  debtor's  assets  as  a  proceeding 
auxiliary  to  the  primary  suit. 

S.  A  deolHlon  by  a  conrt  wMehr  after 
havInK  acanl'^d  Jnrtiidletion  of  de- 
fendant, rendered  a  money  Judgment,  and 
awarded  execution,  that,  either  under  Its 
general  Jurisdiction  or  by  statutory  author- 
ity, It  may  appoint  a  receiver  In  aid  of  the 
execution  wlUiout  further  notice  to  defend- 
ant. Is  not  subject  to  collateral  attack, 

4.  A  receiver,  althonffh  lllesallr  ap- 
pointed by  n  Mtate  coart  In  exceM  of 
Ita  inrlMdletton  to  aid  the  enforcement  of 
Its  own  Judgment,  cannot  be  enjoined  from 
acting  by  a  United  States  circuit  court,  be- 
ing protected  by  D.  S.  Hev.  Stat.  |  720  (U. 
8.  Comp.  SUt.  1901,  p.  581),  which  provides 
that  the  writ  of  Injunction  shall  not  be 
granted  hy  any  court  of  the  United  States 
to  stay  proceedings  In  any  court  of  a  state, 
except  iu  cases  wbere  such  Injunction  may  be 
authorized  by  any  law  relating  to  proceed- 
ings In  bankroptcy. 

8.  A  pvoceedins  for  tke  appointment 
of  a  receiver  In  aid  of  an  exeentlon 
is  merely  ancillary  to  the  suit  In  which  the 
execution  was  rendered,  and  is  not  subject 
to  removal  from  a  state  to  a  Federal  court. 

(December  8,  1901.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  of  tlie  United  States  I 
for  the  District  of  Kentucky  enjoining  pro-  I 
ceedings  to  enforce  a  judgment.   Jtcveraed.  \ 

Statement  hy  Iiurton,  Circuit  Judge: 
This  is  au  appeal  from  a  decree  continu- 
ing an  interlocutory  injunction.  The  case 
is  briefly  thi»:  The  appellee,  the  Mutual 
Reserve  Fund  Life  Association,  is  a  corpora- 
tion org^inized  under  the  laws  of  the  state 
of  New  York.    For  many  years  it  solicited 


Note. — The  above  decision  Is  an  Important 
one  to  the  effect  that  the  provision  of  TJ.  S. 
Rev.  Stat,  i  720  (U.  S.  Comp.  Stat.  1901,  p. 
581),  against  Injunctions  from  a  Federal  court 
to  restrain  proceedings  In  a  state  court,  extends 
even  to  proceedings  In  state  courts  which  have 
no  jurisdiction.  For  exciuslveness  of  jurisdic- 
tion by  appointment  of  receiver,  see  note  to  Re 
Schuyler's  Steam  Tow  Boat  Co.  (N.  Y.)  20 
L.  R.  A.  801. 
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insurance  in  the  state  of  Kentucky,  having 
complied  with  the  law  of  that  state  in  re- 
spect of  the  conditions  iipon  which  foreign 
insurance  companies  are  permitted  to  do 
business  in  the  state.  As  preliminary  to  be- 
ing licpiised,  its  board  of  directors  passed  a 
resolution  consenting  that  service  of  process 
in  suits  brought  against  it  in  Kentucky 
might  be  made  upon  the  insurance  commis- 
sioner of  the  state,  and  that  such  service 
should  be  a  valid  service  upon  the  associa- 
tion. October  10,  1800,  the  Kentucky  in- 
surance commissioner  revoked  all  .authority 
theretofore  granted  by  his  department,  and 
all  licenses  granted  to  its  agents  to  do 
business  within  the  state.  In  this  situation 
of  things,  suit  was  brought  against  the  as- 
sociation, in  the  Jefferson  circuit  court,  one 
of  the  courts  of  the  state  of  Kentucky  hav- 
ing both  coinmon-law  and  equity  jurisdic- 
tion, by  James  S.  Phelps,  one  of  the  appel- 
lants. Phelps  had  for  many  years  been  a 
member  of  the  association,  and  held  a  pol- 
icy of  life  insurance  therein.  He  claimed 
that  the  company  had,  without  his  consent, 
violated  the  terms  and  conditions  of  its  con- 
tract with  him,  and,  in  effect,  had  annulled 
and  canceled  its  agreement  with  him,  by  the 
imposition  of  new  and  illegal  arbitrary  con- 
ditions. He  therefore  sued  to  recover  back 
the  dues,  premiums,  ami  assessments  paid 
by  him  theretofore,  aggregating  $1,094.20. 
Process  issued  against  the  said  association, 
which  was  returned  served  upon  the  insur- 
ance commissioner  of  the  state  of  Kentucky 
and  upon  one  Ben.Frese,  who  was  described 
in  the  retui'n  as  "the  managing  agent  and 
chief  oflicer  nod  agent  of  the  Mutual  Re- 
sci've  Fund  Life  Association  found  in  this 
county."  The  association  appeared  epecial- 
ly,  and  solely  for  the  purpose  of  challen^ 
ing  the  sufficiency  of  this  sen'ice  of  the  writ 
of  summons,  and  moved  to  quash  the  return. 
Upon  this  motion  evidence  was  heard,  in- 
volving the  character  of  the  agency  of  B. 
Frese,  as  well  as  the  sufficiency  of  the  serv- 
ice upon  the  state  insurance  commissioner 
after  revocation  of  the  company's  license  to 
do  business  within  the  state.  Upon  the' 
evidrace  and  exhibits,  the  circuit  judge 
made  a  finding  of  fact  and  law  which  was, 
in  substance:  First,  that  the  resolution  of 
the  board  of  directors  of  the  association, 
consenting  that  service  upon  the  Kentucky 
insurance  commissioner  of  process  issuing 
in  any  suit  pending  or  which  might  be 
brought  in  the  courts  of  the  state  should  be 
a  valid  service,  had  never  been  revoked  or 
canceled,  and  that  the  service  of  process  in 
this  suit  upon,  the  said  commissioner  was  a 
good  and  valid  service;  second,  that  Ben 
Frese,  at  the  time  of  service  upon  him  "was 
the  local  treasurer  of  the  defendant  associa- 
tion in  JefTerson  county,  and  as  such  was 
an  agent  of  the  company  upon  whom  sum- 
monn  might  he  served."  The  motion  to 
quash  wns  accordingly  overruled.  The  de- 
fendant declined  to  plead  further,  and  judg- 
ment by  default  was  rendered  for  the  sum 


Digitized  by 


Google 


718 


I'MTED  States  Cibccit  Coust  of  Appeals. 


Dec.. 


of  $1,994,  with  intprest  on  thp  various  itema 
from  date  of  Paeh  piyment,  respectively. 
Thin  jiirl^ent  for  the  principal  sum  and  in- 
tprcit  a;.';,Tegatt;d  $2.3t>0.  Execution  issue<l 
which  wn»  returned  '"No  property  found," 
Thf>rcupon  the  plaintitr  in  the  said  judg- 
ment l>y  leave  of  court  tiled  in  the  said  Jef- 
feiBon  circuit  court,  and  in  the  same  case, 
a  pleading  styled  an  "Amended  and  Supple- 
mental I'etition,"  In  thia  he  set  out  the 
fact  of  his  snid  judgment,  and  that  execu- 
tion had  been  duly  returned  "'Xo  property 
found,"  ami  that  his  said  judgment  wa^ 
wholly  unpaid.  It  was  then,  in  substanc?, 
ax'crred:  That  the  said  as.sociation,  at  the 
time  its  license  to  do  business  in  the  state 
had  been  withdrawn,  had  a  gr«at  number  of 
policy  holders  in  the  state,  which  policies 
were  a  large  source  of  income  to  the  associa- 
tion, and  that  it  had  continued  to  do  busi- 
ness within  the  state  by  collecting  dues,  pre- 
miums, and  assessments  upon  its  said  exist- 
ing  contracts,  and  that  at  stated  times  dues, 
premiums,  and  assessments  became  due  from 
Raid  Kentucky  policy  holders,  which  the 
company  regularly  demanded  and  received 
as  a  condition  of  keeping  in  force  its  said 
contracts.  It  was  also  averred  that  prior 
to  December,  189H,  such  policy  holders  had 
paid  all  dues,  premiums,  and  assessments  to 
local  collectors  and  treasurers,  who  were  ap- 
pointed ut  difTerent  places  within  the  state 
for  the  purpose  of  receiving  such  dues,  pre- 
miums, and  aRsesgments  accruing  to  the  rh- 
sociation,  but  that  since  December,  1890. 
the  authority  of  all  such  collectors  and 
trejisurers  had  been  revoked,  and  the  com- 
pany's debtors  and  policy  holders  notified 
and  required  to  forward  all  such  dues,  pre- 
miums, and  nssrssments  directly  to  the 
home  oflice  of  the  a.sHOciation,  in  New  York. 
Tliis  method  of  doing  business,  the  petition 
averred,  waft  adopted  for  the  purpose  of 
evading  the  st>rvice  of  process  within  the 
ntnte,  while  no  still  cariying  on  business  in 
the  state,  and  for  the  fraudulent  purpose  of 
removing  its  assets  out  of  the  state  to  evade 
the  process  of  the  law  and  the  payment  of 
local  creditors,  and  particularly  with  the  in- 
tent of  preventing  this  plaintiff  in  the  col- 
lection and  realization  of  the  amount  due 
upon  hid  Raid  judgment.  The  prayer  of  the 
petition  was  in  these  words:  "Wherefore, 
the  plaintifT  prays  for  a  decree  in  aid  of  and 
in  the  enforcement  of  the  judgment  hereto- 
fore rendered  in  this  court,  and  to  this  end 
plaintifF  prays  that  a  general  attachment  is- 
sue against  the  property  of  the  defend'ant, 
the  Mutual  Reserve  Fund  Life  Association; 
that  the  defendant  and  all  persons  now  or 
heretofore  connected  with  said  defendant  be 
required  to  appear  before  the  commissioner 
of  this  court,  find  disclose  any  money,  chosca 
in  action,  equitable  or  legal  interest,  and  all 
other  property  to  which  the  defendant  is 
entitled  to  or  to  which  it  has  an  interest; 
or.  if  it  seoms  best  to  the  court,  the  plaintiff 
prays  that  a  receiver  be  appointed  to  take 
charge  of  the  business,  assets,  and  all  other 
property  of  every  kind  and  description 
which  the  defendant  has  in  Kentucky  or 
mav  hereafter  obtain  in  this  state;  that  all 
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revenues  and  incomes  accruing  to  the  de- 
fendant from  policy  holders  and  other  debt- 
ors be  ordered  paid  to  uaid  receiver;  and 
thiit  so  much  as  may  be  necessary  of  any 
money  or  property  belonging  to  the  defend- 
ant as  may  by  any  order  or  process  come 
within  the  jurisdiction  of  this  court  be  em- 
ployed to  the  settlement  and  satisfaction  of 
the  judjrment  which  the  plaintiff  holds 
af^ain.st  the  defendant,  as  set  forth  and  men- 
tioned herein.  Plaintiff  prays  for  his  costs 
in  this  artion.  and  for  all  other  relief,  gen- 
eral, equitable,  and  special."  The  Snal 
judgment  in  favor  of  said  James  S.  Phelps 
wns  rendered  May  19,  1900.  This  amended 
or  supplemental  petition  was  filed  August  4, 
1!)U0.  and  on  the  same  day  the  said  Jeffer- 
son circuit  court  made  an  order,  entitled  as 
in  tlic  original  suit,  directing  that  the  peti- 
tion be  tiled  and  the  action  transferred  to 
the  equitv  docket.  By  the  same  order  the 
court  appointed  the  appellant,  the  Fidelity 
Trust  &  Safety  Vault  Company,  receivw  for 
thi;  Mutual  Reserx-e  Fund  life  Association 
in  Kentudcyj  and  directed  it  to  "collect  and 
receive  all  moneys,  debts,  things  in  action, 
and  credits  now  owing  to  or  hereafter  to  ac- 
crue to  the  said  Mutual  Reserve  Fund  Life 
Association  in  Kentucky;"  that  the  said  re- 
ceivers '".shall  take  into  possession  all  the 
revenue  and  income  which  has  accrued  or 
may  accrue  to  the  defendant  from  its  busi- 
ness in  this  state  and  policy  holders."  It 
was  further  ordered  that  "all  persons  in- 
sured in  said  association  and  all  other  debt- 
ors of  said  association  in  Kentucky  are  now 
specifically  ordered  and  directed  to  pay  to 
the  receiver  herein  appointed  all  dues,  pre- 
miums, assessments,  and  whatever  else  of 
value  may  now  be  or  hereafter  become  ow- 
ing or  due  to  the  said  defendant  associa- 
tion," The  receiver  was  authorized  to  em- 
ploy counsel  and  to  bring  and  defend  all 
suits  necessary  to  recover  the  assets  of  the 
association,  and  all  persons  were  enjoined 
from  interfering  with  him  in  the  custo^. 
management,  and  control  of  the  assets  and 
rights  "hereby  impounded  and  placed  in  the 
hands  of  said  receiver,"  who  was  directed  to 
hold  the  same  for  the  satisfaction  of  the 
judgment  of  said  petitioner,  Phelps,  and  of 
the  costs  and  expenses  of  the  receivership. 
It  was  directed  tnat  ''when  such  judgment 
shall  be  paid,  and  such  costs  and  expenses 
liquidated,  the  receivership  provided  for 
lierein  shall  terminate."  The  receiver  was 
further  directed  to  make  report  from  time 
to  time  of  all  his  acts  and  proceedings.  The 
receiver  qualified  on  the  same  day  by  giving 
tlie  bond  required  by  the  court.  On  August 
22d,  following,  the  said  Mutual  Reserve 
Fund  Life  Association,  appearing  for  the 
sole  purpose  of  filing  a  petition  for  the  re- 
moval of  said  action,  did  ftle  a  petition 
praying  the  removal  of  said  proceeding, 
which  was  described  "as  an  equitable  action 
apparently  based  or  sought  to  be  maintained 
upon  the  statutory  authority  of  §  439  of  the 
Code  of  Practice  in  Civil  Cases,  based  upon 
a  return"  of  nulla  bona,  etc.  It  was  aver- 
red that  the  amount  in  controversy  exceeded 
$2,000,  being  $2,360,  with  interest  from  May 
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18,  1900;  that  the  petitioner  was  a  corpora- 
tion ot  tlie  state  of  New  York;  and  that  the 
plaintiff  in  said  proceeding  was  a  citizen 
and  inhabitant  of  the  state  of  Kentucky. 
Bond,  conditioned  as  required  by  law,  was 
tendered.  The  application  to  remove  was 
denied.  Thereupon  the  said  Mutual  Reserve 
Fund  Life  Assoeiittion,  for  brevity  hereafter 
called  the  "Association,"  filed  the  present 
hill  in  the  circuit  court  below;  the  said 
James  S.  Phelps,  plaintiff  in  said  judgment, 
and  the  Fidelity  Trust  &  Safety  Vault  Com- 
pany, a  corporation  of  the  state  of  Ken- 
tucky, being  sole  defendants.  The  averments 
of  this  bill  were  substantially  the  facts  al- 
ready stated,  and  need  not  be  repeated.  A 
duly-certified  transcript  of  all  the  proceed- 
ings in  the  Jefferson  circuit  court  was  made 
an  exhibit  to  said  bill.  It  was  further  aver- 
red that  said  receiver  so  appointed  had 
caused  to  be  issued  to  all  of  the  holders  of 
policies  residing  in  Kentucky  notice  of  hi^i 
appointment  and  of  the  order  of  the  court 
requiring  all  dues,  premiums,  and  assess- 
ments to  be  paid  to  him,  and  warning  them 
•that  payments  thereafter  to  the  association 
would  be  ineffectual  in  respect  to  dues  then 
or  thereafter  accruing.  The  judgment  in 
favor  of  I'helps  was  asserted  as  null  and 
void,  for  want  of  due  notice  and  service  of 
valid  process.  It  was  further  averred  that 
no  notice  of  any  kind  or  character  had  been 
given  of  the  filing  of  the  "amended  and  sup- 
plemental petition,"  under  which  a  receiver 
had  been  appointed.  This,  it  was  averred, 
was  a  proceeding  without  due  process  of 
law,  and  in  violation  of  the  provisions 
of  the  14th  Amendment.  The  object  of 
the  bill  is  fully  shown  by  its  prayer,  which 
was  as  follows:  "Your  orator  prays  the 
aid  of  this  honorable  court,  and  that  it 
may  pleitse  your  honors  to  grant  unto 
your  orator  a  writ  of  injunction  com- 
manding the  said  defendants,  and  each  of 
them,  and  all  persons  claiming  to  act  under 
their  authority,  or  the  authority,  direction, 
or  control  of  either  of  them,  to  absolutely 
desist  and  refrain  from  taking  possession  of 
or  in  any  wise  interfering  with  any  of  the 
assets  or  estate  of  your  orator  in  the  state 
of  Kentucky,  and  from  collecting  or  receiv- 
ing any  moneya,  things  in  action,  credits, 
income,  or  revenues  now  owing  to  or  here- 
after to  accrue  to  your  orator,  and  especial- 
ly the  dues,  premiums,  and  assessments  pay- 
able to  your  orator  by  its  members  by  virtue 
of  the  terms  of  their  certificates  of  member- 
ship, and  from  taking  or  instituting  any  ac- 
tion or  other  proceedings  against  said  mem- 
bers, or  any  of  them,  to  collect  or  realize 
such  dues,  premiums,  or  assessments,  or  to 
pre^'ent  them,  or  any  of  them,  from  paying 
over  to  your  orator,  according  to  the  stipu- 
lations and  provisions  of  their  certificates  of 
membership,  all  dues,  premiums,  and  assess- 
ments payable  according  to  the  tenor  there- 
of, until  otherwise  ordered  by  your  honors, 
and  that  upon  final  hearing  the  injunction 
herein  prayed  be  made  perpetual."  After 
notice  and  argument  by  counsel,  the  court 
below  granted  an  interlocutory  injunction  in 
these  words:  "The  defendants,  James  S. 
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Phelps  and  the  Fidelity  Trust  &  Safety 
Vault  Company,  and  all  its  ofiicers  and 
agents,  are  severally  hereby  enjoined  and  re- 
strained from  collecting  or  attempting  to 
collect,  and  from  reducing  or  attempting  to 
reduce  to  possession,  and  from  in  any  wise 
interferiijfj  with  or  claiming,  any  of  the  rev- 
enue or  income  of  the  complainant  derived 
fmm  any  of  the  dues,  assessments,  mortu- 
ary calls,  or  premiums  which  have  accrued 
or  which  may  accrue  or  be  made  upon  any 
of  the  certificates  of  membership  or  policies 
of  life  insurance  issued  by  complainant  to 
any  person  or  persons  whatsoever ;  but  the 
defendant  James  S.  Phelps  is  left  at  full  lib* 
ertv  to  proceed  otherwise  to  enforce  against 
any  other  property  or  assets  of  the  com- 
plainant any  judgment  he  may  have  against 
the  complainant  by  all  lawful  writs  or  pro- 
cesses as  he  may  be  advised."  A  motion  to 
discharge  this  injunction  was  subsequently 
made  and  overruled,  and  from  this  order 
continuing  this  injunction  this  appeal  has 
been  prayed. 

Argued  before  Lurlon,  Day,  and  Severena, 

Circuit  Judges. 

Messrs.  Zmck  Phelps  and  Bonjamin  F. 
Washer,  for  appellants: 

The  mere  fact  that  in  October  preceding 
the  date  of  service  the  insurance  department 
of  the  state  had  revoked  the  association's  li- 
cense to  longer  canvass  for  new  applications, 
did  not  cause  the  company  to  cease  doing 
business  in  Kentucky. 

Connecticut  ilui.  L.  Ins.  Co.  v.  Spratley, 
172  U.  S.  Ii02,  43  L.  ed.  5C9,  19  Sup.  Ct. 
Rejx  .308;  iitcann  v.  Mutual  Reserve  Fund 
lAfe  Asso.  100  Fed.  922. 

A  foreign  insurance  company  is  in  court 
when  srn'ed  with  summons,  as  the  appellee 
here  was  scr\'ed,  by  process  executed  on  the 
commissioner. 

Home  Ren.  Soc.  v.  Muehl,  109  Ky.  479, 
59  S.  W.  520;  Commercial  Bank  v.  Bucking- 
ham. 5  How.  317.  12  L.  ed.  169:  Lavrler  v. 
Walker,  14  How.  149,  14  L.  ed.  364;  Central 
Land  Co.  v.  haidley,  159  U.  S.  103,  40  L. 
ed.  91,  16  Sup.  CI.  Rep.  80. 

The  judgment  having  been  rendered,  an 
execution  of  fl.  fa.  issued,  was  placed  in  the 
hands  of  the  sherifl",  and  retiu-ned  by  him 
"No  property  found,"  Plaintiff  could  then 
file,  in  the  same  action  in  which  the  defend- 
ant had  been  summoned  and  the  judgment 
secured,  a  supplemental  petition  or  affida- 
vit, and  thus  obtain  an  attachment,  receiv- 
ersiiip,  or  any  process  by  which  the  defend- 
ant's property  mi^t  be  seized  aqd  held  to 
answer  the  judgment  debt. 

Caldiccll  V.  Deposit  Bank,  18  Ky.  L.  Rep. 
15(1,  35  S.  W.  625;  LevHs  v.  Deposit  Bank, 
109  Ky.  197,  58  S.  W.  589. 

The  rendition  of  the  final  judgment  did 
not  operate  in  law  to  take  the  case  off  the 
docket;  on  the  contrary,  it  remained  upon 
the  docket,  and  the  court's  jurisdiction  and 
power  over  it  and  the  parties  to  it  remained 
for  all  purposes  tending  towards  its  en- 
forcement and  satisfaction. 

Wayman  v.  Southard,  10  Wheat.  1,  6  L. 
ed.  253 ;  Leathe  v.  Thomas,  38  C.  C.  A.  75,. 
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D7  Fed.  136;  Shields  v.  Coleman,  157  U.  S. 

178,  39  L.  ed.  063,  15  Sup.  Ct.  Rep.  570; 
Thomp.  Corp.  5  (1880;  Commercial  <£  8av. 
Bank  V.  Corbett,  5  Sawy.  172.  Fed.  Cas.  No. 
3,057 ;  Teeter  v.  ^yilliama,  3  B.  Mon.  562,  39 
Am.  I>ec.  485. 

The  proceedings  subsequent  to  the  rendi- 
tion of  the  judgment  were  not  removable  to 
the  United  States  court. 

Dcrc  V.  Sirother,  10  Fed.  406;  Cook  v. 
Whitney,  3  Woods.  716,  Fed.  Caa.  No.  3,- 
166;  Glailin  t.  McDcrmott,  20  Blatchf.  522, 

12  Fed.  376 ;  Cortes  Ho.  v.  ThunnhauBvr,  20 
Blatchf.  69,  9  Fed.  220;  Destv,  Fed.  Proc. 
flth  ed.  p.  448;  Fidelity  Trust  d  S.  V.  Co.  v. 
Jieitport  News  rf  it.  Valley  Co.  70  Fed.  403. 

The  state  court  was  the  proper  tribunal 
to  determine  the  character  and  identity  of 
the  fund  sought  to  be  subjected  to  the  pay- 
ment of  plaintiff's  judgment. 

Domestic  rf  Foreign  Missionary  Soo.  v. 
Ifinman,  2  MoCrary,  543,  13  Fed.  101 ;  Beck- 
ett V.  Uarftrrd  County  Sheriff,  21  Fed.  32 ; 
Simpson  v.  Ward,  80  Fed.  661. 

Any  proceeding  of  a  state  court  taken 
with  or  without  the  sanction  of  precedent; 
all  processes  of  a  state  court  issued  under 
actual  or  colorable  authority;  every  officer 
of  a  state  court,  appointed  and  acting  in 
cases  within  or  without  the  jurisdiction  of 
the  court, — are  protected,  not  only  by  S  720 
of  Qie  Revised  Statutes,  but  by  the  rules  of 
-comity  as  well. 

Diggs  v.  Wolcott,  4  Craneh,  179,  2  L.  ed. 
587 ;  7'aylor  v.  Carryl,  20  How.  583.  15  L. 
ed.  1028:  /Vrfc  v.  Jenness,  7  How.  612,  12 
L.  ed.  841;  Covell  v.  Heyrnan,  111  U.  S.  170, 

179,  28  L.  ed.  390,  391,  4  Sup.  Ct.  Rep.  355; 
Senior  v.  Pierce,  31  Fed.  028;  Leathe  v. 
Thotnas,  38  C.  C.  A.  75.  97  Fed.  136;  Mills 
V.  frovitJmt  Life  <£.  T.  Co.  40  C.  C.  A.  394, 
100  Fed.  344;  Southern  Bank  d  T,  Co. 
V.  Folsom,  21  C.  C.  A.  568,  43  U.  S. 
App.  713,  75  Fed.  929;  Freeman  v.  Howe, 
24  How.  450,  16  L.  ed.  749:  Buck  v.  Col- 
bath,  3  Wall.  334,  18  L.  ed.  2G0;  American 
AsBo.  V.  Hurst,  7  C.  C.  A.  508.  16  U.  S.  App. 
325,  59  Fed.  5;  Re  Hall  c6  S.  Co.  73  Fed. 
5.W;  Hutchinson  v.  Qreen,  2  McCrary,  471, 
■6  Fed.  838;  Renasela&r  d  8,  R.  Co.  v.  Ben- 
nington dc  It.  R.  Co.  18  Fed.  617;  Yick  Wo 
V.  Crowley,  26  Fed.  207;  Rhodes  d  J.  Mfg. 
Co.  V.  New  Hampshire,  70  Fed.  721 ;  Dillon 
V.  Kansas  City  Suburban  Belt  R.  Co.  43 
Fed.  Ill ;  Missouri,  K.  d  T.  R.  Co.  v.  Scolt. 

13  Fed.  793;  Tarble's  Case,  13  Wall.  401,  20 
Jj.  ed.  598;  Gales  v.  Bucki,  4  C.  C.  A.  110, 
12  U.  S.  App.  69,  53  Fed.  904;  Tcfft  v. 
Sternberg,  5  t.  R.  A.  221,  40  Fed.  6. 

Writ  of  error,  not  injunction,  was  the 
proper  procedure. 

Senior  v.  Pierce,  81  Fed.  628;  Rensselaer 
d  S.  It.  Co.  V.  Bennington  d  R.  R.  Co.  18 
Fed.  617;  Chesapeake  d  0.  R.  Co.  v.  White, 
111  U.  S.  137,  28  L.  ed.  378,  4  Sup.  Ct.  Rep. 
353:  Iowa  C.  R.  Co.  v.  loxca,  100  U.  S.  392, 
40  L.  ed.  468,  16  Sup.  Ct.  Rep.  344. 

Messrs.  Flrtle  &  Trabue,  with  Messrs. 
George  Bnruliam,  Jr.,  and  Sewell  T. 
Tyng,  for  appellee: 

Service  of  summons  upon  the  insurance 
commissioner  was  inralid^  the  company  not 
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then  doing  business  in  Kentucky,  the  com- 
missioner having  canceled  its  license  months 
previously. 

Pennoyer  v.  Xeff,  95  U.  S.  714,  24  L.  ed. 
605 ;  St.  Clair  v.  Cox,  100  U.  S.  350,  27  L. 
ed.  222,  1  Sup.  Ct.  Rep.  354;  Wilson  v.  Sel- 
igman,  144  U.  S.  41,  36  L.  ed.  338,  12  Sup. 
Ct.  Rep,  541 ;  Goldey  v.  Morning  News,  166 
tl.  S.  518,  39  L.  ed.  517,  15  Sup.  a.  Rep. 
559;  Connecticut  Mut.  L.  Ins.  Co.  V.  Sprat- 
ley,  172  U.  S.  602,  43  L.  ed.  569,  19  Sup. 
Ct.  Rep.  308;  Mutual  Reserve  Fund  Life 
Asso.  V.  Boyer,  62  Kan.  31,  50  L.  R.  A.  538. 
01  Pac.  387:  People  v.  Commercial  Alliance 
L.  Ins.  Co.  7  App.  Div.  297,  40  N.  Y.  Supp. 
269 :  Stvann  v.  Mutual  Reserve  Fund  Life 
Asso.  100  Fed.  922;  Home  Ben.  Sac.  v. 
Muehl,  109  Ky.  479,  59  S.  W.  520. 

The  question  of  service  having  become 
one  of  contract,  and  being  a  question  of  due 
process,  the  state  court  cannot  deprive  ap- 
pellee of  the  benefit  of  the  question  and  the 
Federal  court  of  jurisdiction  by  assuming 
to  construe  the  contract  against  it. 

Houston  d  r.  C.  R.  Co.  v.  Texas,  177  U. 
S.  77,  44  ed.  680,  20  Sup.  Ct.  Rep.  545:- 
Stearns  v.  Minnesota,  179  U.  S.  223,  45  L. 
ed.  Iti2,  21  Sup.  Ct.  Rep.  73. 

The  proceedings  for  appointment  of  a  re- 
ceiver were  void  for  want  of  process. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
665;  Hall  v.  Orogan,  78  Ky.  11;  KeUar  t. 
Stanley,  S6  Ky.  240.  5  S.  W.  477;  Redwine 
V.  Undcj  irood,  101  Ky.  191,  40  S.  W.  462. 

There  is  no  execution  of  a  personal  jud^ 
raent  in  an  action  at  law  in  Kentucky  ex- 
cept execution  of  fieri  facias  (ICy,  Stat.  I 
1650)  ;  nor  is  there  any  equitable  proceed- 
ing for  the  enforcement  of  such  judgment 
by  reaching  intangible  property  except  by 
the  separate  equitable  acUon  authorized  by 
Civil  Code,  §  439. 

Davidson  v.  Simmons,  11  Bush,  333. 

Sixty  days  after  judgment  haTing 
elapsed,  the  court's  control  over  It  ceased  as 
by  expiration  of  a  term  of  court.  Act  De- 
cember 30,  1S92,  5  5.  The  court's  control 
end.^  with  the  term. 

Louisville  Rock  £  Lime  Co.  v.  JK'err,  79 
Ky.  12;  Elder  v.  Richmond  Gold  d  S.  Min. 
Co.  7  C.  C.  A.  354,  19  U.  S.  App.  118,  53 
Fed.  536:  Uullar  T.  Ehlers,  91  U.  S.  260,  23 
L.  ed.  320.  . 

Proceedings  under  a  judgment  in  a  state 
court  may  be  enjoined  by  a  Federal  court 
for  fraud  in  the  procuration  of  the  judg- 
ment. 

Marshall  v.  Holmes,  141  U.  8.  589,  35  L. 
ed.  870,  12  Sup.  Ct.  Rep.  62;  Young  v.  8ig- 
ler,  48  Fed.  182. 

Where  the  state  court  is  proceeding  irrep- 
arably to  injure  property  in  controversy 
after  removal  proceedings,  the  Federal  court 
may  enjoin  proceedings  in  the  state  court. 

French  v.  Hay,  22  Wall.  250,  22  L.  ed. 
857 ;  Dictzsch  v.  Huidckoper,  103  U.  S.  404, 
20  L.  ed.  497 ;  Sharon  v.  Terrjf,  1  L.  R.  A. 
572,  13  Saw>'.  387,  36  Fed.  365. 

The  court's  jurisdiction  is  always  open  to 
question,  even  when  the  eonstitutional  re- 
quirement of  "full  faith  and  credit"  is  in- 
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voked  for  it;  and  this  is  equally  trne  Id  tbe 
state  and  Federal  courts. 

TkompitOH  V.  Whitman,  18  Wall.  457,  2i 


fication  by  a  defendant,  the  jurisdiction  of 
the  court  rendering  it  may  be  challenged. 
Thompson  v.  Whitman,  18  Wall.  457,  21 


li.  ed.  807;  Cole  v.  Cunningham,  133  U.  S.   L.  cd.  807;  Cote  V.  Cunningham,  133  U.  S. 


107,  33  L.  ed.  538,  10  Sup.  Ct.  Rep.  209; 
Graver  d  B.  Setcing  ilach.  Co.  v,  Radcliffe, 
137  U.  S.  287,  34  L.  ed.  070,  11  Sup.  Ct.  Rep. 
92;  Reynolds  v.  Stockton,  140  U.  S.  254,  35 
L.  ed.  4G4,  11  Sup.  Ct.  Rep.  773;  American 
Asso.  V.  Hurst,  7  C.  C.  A.  598,  16  U.  S. 
App.  325,  69  Fed.  5 ;  Connor  v.  Tennessee  C. 
R.  Co.  64  U  R.  A.  687,  48  C.  C.  A.  730,  100 
Fed.  035. 

If  a  defendant's  acts  done  pursuant  to 
an  edict  of  a  state  judge  without  jurisdic- 
tion be  injurioua  to  complainant,  he  may  in* 
Toke  Federal  jurisdiction  for  injunction  if 
he  manifest  proper  citizenship  and  juriadic- 
tional  amount,  or  other  grounds  of  Federal 
jurisdiction  declared  by  Btatute. 

Johnson  V.  Waters,  111  U.  S.  640,  667,  28 
L.  ed.  547,  550,  4  Sup.  Ct.  Rep.  619;  ArroK- 
arnMh  r.  Glcaaon,  129  U.  S.  86,  101,  32  L. 
ed,  630,  636,  9  Sup.  Ct.  Rep.  237;  Terre 
Haute  d  I.  R.  Go.  v.  Peoria  d  P.  O.  R.  Co. 
82  Fed.  946. 

The  determination  of  questions  of  threat- 
ened conflict  must  rest  with  either  the  state 
or  Federal  court;  it  cannot  rest  with  both, 
and  conflict  he  avoidable  except  by  forbear- 
ance of  one  or  the  other.  The  Federal 
courts  have  the  determination  of  the  ques- 
tion. 

United  States  v.  Peter8,-B  Cranch,  115,  3 
L.  ed.  53;  United  States  v.  Booth,  21  How. 
606,  10  Ij.  ed.  1C9;  Freeman  V.  Howe,  24 
How.  400.  16  L.  ed.  752;  Baker  v.  Ault,  78 
Fed.  394;  Re  Long  Island  North  Shore  Pass, 
d  Freight  Transp.  Co.  5  Fed.  628 ;  Elder  v. 
Richmond  Gold  d  S.  Min.  Co.  7  C.  C.  A.  354, 

19  U.  S.  App.  118,  68  Fed.  636;  Navgue  r. 
Clapp,  101  U.  S.  661,  26  U  ed.  1026;  Rohh 
T.  Voa,  155  U.  S.  13,  39  L.  ed.  52,  15  Sup. 
Ct.  Rep.  4;  Cooper  v,  Netcell.  173  U.  S.  655, 
43  L.  ed.  808,  19  Sup.  Ct.  Rep.  506;  Howard 
V.  De  Cordova,  177  U.  S.  609,  44  L.  ed.  908, 

20  Sup.  Ct.  Rep.  817. 
That  appellee's  property  would  be  taken 

by  the  appointment  of  the  receiver  is  incon- 
testable, and  if  the  court  be  without  juris- 
diction it  must  necessarily  proceed  without 
due  process, 

Guthrie's  14th  Amendment,  pp.  104,  105; 
Pcnnoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  685; 
Wilson  v.  Seltgman,  144  U.  S.  41,  30  L.  ed. 
338,  12  Sup.  Ct.  Rep.  541. 

The  offer  of  appeal  does  not  afford  due 
process,  because  the  price  of  appeal  to  a  cit- 
izen of  another  state  is  the  requirement  that 
he  enter  his  appearance  in  the  Kentucky 
court. 

Grace  v.  Taylor,  1  Bibb,  430;  Craves  v. 
Hughes,  4  Bibb,  84;  Wharton  v.  Clay,  4 
Bibb,  167;  Maude  v.  Rodca,  4  Dana,  145; 
Bradford  v.  Gillespie,  8  Dana,  68 ;  Lawlins 
V.  Lackey,  0  T.  B.  Mon.  70;  Bcniley  v.  Greg- 
ory, 7  T.  B.  Mon.  309;  Brov:n  v.  Hum- 
phreys, 1  J.  J.  Marsh.  394;  Gill  v.  Johnson, 
1  Met.  (Ky.)  052;  Allen  v.  Broicn,  4  Met. 
(Ky.)  343;  Salter  v.  Dunn,  1  Bush,  310. 

Whenever  a  judgment  is  invoked  in  justi- 
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107,  33  L.  ed.  538,  10  Sup.  Ct.  Rep.  269; 
Kobb  V.  Vos,  155  U.  S.  13,  39  L.  ed.  52,  15 
Sup.  Ct.  Rop.  4;  Cooper  v.  Ncicell,  173  U. 
S.  566,  43  L.  ed.  811,  19  Sup.  Ct.  Rep.  500; 
Thormann  v.  Frame,  176  U.  S.  350,  44  L. 
ed.  503,  20  Sup.  Ct.  Rep.  440;  Hotcard  v. 
He  Cordova,  177  U.  S.  609,  44  L.  ed.  908,  20 
Sup.  Ct.  Rep.  817;  Elder  v.  Richmond  Gold 
d  8.  Min.  Co.  7  C.  C.  A.  354,  10  U.  S.  App. 
118,  58  Fed.  636. 

On  this  point  it  is  immaterial  whether  or 
not  the  absence  of  jurisdiction  from  the 
court  rendering  the  judgment  be  of  the  sub- 
ject-matter or  of  the  parties. 

Pcnnoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565;  St.  Clair  v.  Cox,  106  U.  S.  350,  27  L. 
ed.  222,  1  Sup.  Ct.  Rep.  354;  Wilson  v. 
Seligman,  144  U.  S.  41,  36  L.  ed.  338,  12 
Sup.  Ct.  Rep.  541;  Roller  v.  Holly,  176  U. 
S.  308,  44  L.  ed.  620,  20  Sup.  Ct  Rep.  410. 

Until  summons  is  issued  or  wamii^  order 
made  there  is  no  proceeding  in  court,  none 
having  been  commenced. 

Butts  V.  Turner,  5  Bush,  435;  Cecil  v. 
SoKards,  10  Bush,  96;  Savings  Bank  v. 
McAllister,  83  Ky.  149;  Hoffman  T.  Bnmga, 
83  Ky.  404. 

On  petition  for  rehearing. 
Mr.  WlUUm  S.  Ovthrle,  also  for  ap- 
pellee: 

The  right  of  the  defendant  to  insist  upon 
the  objection  to  the  illegality  of  the  service 
was  not  waived  by  the  special  appearance 
of  counsel  for  him  to  move  the  dismissal  of 
the  action  on  that  ground. 

Harkness  v.  Hyde,  98  U.  S.  478,  25  L.  ed. 
237 ;  Southern  P.  Co.  v.  Denton,  140  U.  S. 
202,  3G  L.  ed.  943,  13  Sup.  Ct.  Rep.  44; 
Meteican  C.  R.  Co.  v.  Pinkney,  149  U.  S.  209, 
37  L.  ed.  705,  13  Sup.  Ct.  Rep.  859;  Goldey 
V.  Morning  News,  156  U.  S.  618,  39  L.  ed. 
517,  15  Sup.  Ct.  Rep.  559;  York  v.  Texas, 
137  U.  S.  15,  34  L.  ed.  604,  11  Sup.  Ct.  Rep. 
9;  Chesapeake,  0.  d  8.  W.  R.  Co.  v.  Heath. 
87  Ky.  069,  9  S.  W.  832  j  Newport  News  d 
il.  Valley  R.  Co.  y.  Thomas,  96  Ky.  613, 
29  S.  W.  437 ;  Sun  Mut.  Ins.  Co.  v.  Crist, 
19  Ky.  L.  Rep.  300,  39  S.  W.  837. 

Larton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

1.  The  judgment  in  favor  of  appellant 
■Tames  S.  Phelps,  and  against  the  appellee, 
the  Mutual  Reserve  Fund  Life  Association, 
has  been  assailed  because  it  is  said  that  the 
Jefferson  county  circuit  court  did  not  obtain 
jurisdiction  by  the  service  of  process  upon 
Ben  Frese  as  a  local  agent,  or  by  the  service 
upon  the  Kentucky  commissioner  of  insur- 
ance. But  the  association  appeared  in  the 
Jefferson  court  for  the  very  purpose  of  put- 
ting in  issue  the  sufficiency  of  that  service. 
Tlie  determination  of  the  issue  thus  made 
up  involved  questions  of  law  and  fact.  The 
judgment  of  the  state  court  contains  these 
recitations:  "This  action  having  heretofore 
been  submitted  upon  a  motion  to  quash  the 
sen'ice  of  process,  upon  which  motion  the 
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court  made  the  following  findings  of  law 
and  facts,  which  are  incorporated  in  and 
made  a  part  of  this  judgment,  to  wit: 
First.  Upon  proof  induced     afBdavits,  the 

court  was  and  is  of  the  opinion  that  Ben 
Frese  at  the  time  of  service  of  summons  up- 
on him  in  this  action  waa  the  local  treasurer 
of  the  defendant  association  in  Jefferson 
county,  Kentucky,  and  as  such  waa  an  agent 
of  the  company  upon  whom  summons  might 
be  served,  and  the  defendant  association 
thereby  brought  before  the  court.  By  the 
summons  herein  upon  the  said  Ben  Frese, 
the  defendant  association  waa  brought  be- 
fore this  court  in  this  action,  and  the  juris- 
diction of  this  court  to  grant  the  relief 
prayed  for  in  the  petition  became  vested. 
Second,  ft  appearing,  from  proof  induced  by 
altidavits,  that  the  defendant  association 
did,  by  resolution  of  its  board  of  directors 
adopted  prior  to  the  service  of  summons  in 
this  action,  consent  tluit  service  of  process 
upon  commissioner  of  insurance  of  this 
state,  in  any  action  brought  or  pending  in 
this  state,  should  and  shall  be  a  valid  serv- 
ice upon  said  defendant  association,  and  it 
further  appearing  to  the  court  that  the  au- 
thority and  power  to  receive  service  of 
process  thus  vested  in  the  commissioner  of 
insurance  of  KentucI^  has  never  been  re- 
voked, canceled,  or  annulled,  this  court  held 
and  now  holds  that  the  summons  served  up- 
on the  commissioner  of  insurance  of  Ken- 
tucky in  this  action  was  a  valid  and  suffi- 
cient service,  and  operated  to  bring  the 
defendant  association  before  the  court,  and 
subject  said  defendant  association  to  the  ju- 
risdiction and  decrees  of  this  court  in  this 
action.  This  action  having  now  been  regu- 
larly set  at  rules  and  called  by  the  court, 
and  the  necessary  time  for  answer  having 
elapsed  without  any  action  being  taken  by 
the  defendant,  the  cause  waa  regularly  sub- 
mitted for  judgment.  The  court  being  ad- 
vi-sed  by  the  uncontroverted  allegations  of 
the  petition  that  the  prayer  of  said  petition 
should  be  granted,  it  is  therefore  ordered 
and  adjud^d  that  the  plaintiff  recover  of 
the  defendant  the  sum  of  nineteen  hundred 
and  ninety-four  dollars  ($1,994),  with  in- 
terest on  the  various  amounts  going  to  make 
up  said  sum  from  the  dates  of  the  payments 
of  such  various  amoimts  to  the  defendant 
association,  as  shown  by  the  itemized  state- 
ment and  account  filed  with  the  petition, 
amounting  in  all  to  twenty-three  hundred 
and  sixty  dollars  ($2,360),  with  interest 
from  this  date.  May  19,  1800,  and  that 
plaintiff  further  recover  of  defendant  his 
costs  in  tills  action  expended,  for  all  of 
which  debt,  interest,  and  costs  the  plaintiff 
may  have  immediate  execution." 

Hftving  appeared  for  the  purpose  of  chal- 
lenging the  juriifdiction  of  the  court,  the  de- 
cision of  the  court  upon  that  issue  is  con- 
clusive, until  annulled  or  reversed  by  some 
court  having  jurisdiction  to  revise  and  cor- 
rect error.  However  erroneous  the  conclu- 
sions of  the  Jefferson  circuit  court  may  have 
been, — and  we  intimate  nothing  in  that  re- 
spect,— its  judgment  is  certainly  not  void, 
and  in  a  proceeding  of  this  kind  we  must 
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accept  it  as  a  valid  and  legal  judgment;  for 
neither  the  circuit  court  nor  this  court  baa 
any  character  of  appellate  or  revisoiy  juris- 
diction over  that  court.    The  question  is 

not  one  of  waiver  of  personal  jurisdiction  by 
an  appearance  solely  for  the  purpose  of  con- 
testing that  jurisdiction,  but  of  the  effect 
and  force,  in  a  collateral  attack,  of  a  judg- 
niL'nt  upon  an  issue  involving  the  jurisdic- 
tion of  the  court  over  the  person  of  a  de- 
fendant, to  wliich  issue  the  present  appel- 
lant was  a  party.  The  court  below  was 
therefore  right  in  assuming  the  validity  of 
the  judgment,  which  was  the  foundation  for 
the  subsequent  proceedings  which  led  to  the 
injunction  here  involved. 

2.  We  are  unable  to  agree  with  the  opin- 
ion of  the  court  below  that  the  jurisdiction 
of  the  state  circuit  court  was  exhausted  by 
the  rendition  of  its  judgment.  The  power 
to  render  that  judgment  included  the  power 
to  issue  all  proper  process  to  enforce  its 
payment.  The  jurisdiction  of  the  court  over 
the  controversy  and  over  the  parties,  ac- 
quired in  the  primary  case  by  service  of 
process,  continued  until  its  judgment  should 
be  satisfied.  This  is  a  well-settled  rule  in 
respect  to  the  jurisdiction  of  courts  of  rec- 
ord. Wayman  v.  Boutkard,  10  Wheat.  1, 
22,  0  li.  ed.  253,  2.58;  Riggs  v.  Johnson 
County,  6  Wall.  100,  187,  197,  18  L.  ed.  768, 
773,  770;  Covell  v.  Heyman,  111  U.  S.  170, 
183,  28  L.  ed.  390.  303,  4  Sup.  Ct.  Rep.  355; 
Rio  Grande  R.  Co.  v.  Qomila,  132  U.  S.  478, 
483.  33  L.  ed.  400.  402,  10  Sup.  Ct.  Rep.  155. 
Riggs  v.  Johnson  County,  6  Wall.  16ti,  187, 
197,  18  L.  ed.  7G8,  773,  776,  is  much  in 
point.  In  that  case  a  judgment  had  been 
rendered  against  Johnson  county  upon 
bonds.  An  execution  was  returned  unsatis- 
fied. The  plaintiff  tiien  applied  for  a  writ 
of  mandamus  to  compel  the  levy  of  a  tax 
under  a  taw  in  force  when  the  bonds  were 
issued.  The  officials  against  whom  the  writ 
was  directed  replied  that  prior  to  the  appli- 
cation for  the  writ  of  mandamus  they  had 
been  enjoined  by  a  state  court  from  making 
any  levy.  This  raised  a  question  as  to 
which  of  the  two  courts  should  be  ob^ed, 
and  the  decision  was  made  to  turn  upon  pri- 
ority of  jurisdiction  over  the  controverqr. 
In  respect  to  the  power  of  the  circuit  cpurt 
to  issue  a  writ  of  mandamus  after  judg- 
ment, and  in  aid  of  its  enforcement,  the 
coiirt  said :  "Jurisdiction  is  defined  to  be 
the  power  to  hear  and  determine  the  sub- 
ject-matter in  controversy  in  the  suit  before 
the  court,  and  the  rule  is  universal  that,  if 
the  power  is  conferred  to  render  the  judg- 
ment or  enter  the  decree,  it  also  includes  tiie 
power  to  issue  proper  process  .to  enforce 
such  judgment  or  decree.  Express  determi- 
nation of  this  court  is  that  the  jurisdiction 
of  a  court  is  not  exhausted  by  the  rendition 
of  the  judgment,  but  continues  until  that 
judgment  shall  be  satisfied.  Consequently  a 
writ  of  error  will  lie  when  a  party  is  ag- 
grieved in  the  foundation,  proceedings,  judg- 
ment, or  execution  of  a  suit  in  a  court  of 
record.  Process  subsequent  to  judgment  is 
as  essential  to  jurisdiction  as  process  ante- 
cedent to  judgment,  else  the  judicial  power 
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would  be  incomplete  and  entirely  inadequate 
to  the  piirpORos  for  which  it  was  conferred 
hy  the  Con»titiition." 

Tn  answer  to  the  ailment  that  the  state 
court  had  first  obtained  poascBsion  of  the 
controversy  by  issuing  its  injunction  before 
application  made  for  the  writ  of  mandamus, 
the  court  said:  "Unless  it  be  held  that  the 
application  of  the  plaintiff  for  the  writ  is  a 
new  suit,  it  is  quite  clear  the  proposition  in 
wholly  untenable.  Theory  of  the  plaintiff  is 
that  the  writ  of  mandamus,  in  a  case  like 
the  present,  18  a  writ  in  aid  of  jurisdictiou 
which  has  previously  attached,  and  that  in 
such  cascR  it  is  a  process  ancillary  to  the 
judgment,  and  is  the  proper  substitute  for 
the  ordinarj'  piocesa  of  execution  to  enforce 
the  payment  of  the  same,  as  provided  in  the 
contnict.  Grnnt  that  such  is  the  nature 
and  character  of  the  writ  as  applied  in  such 
a  f^ase,  and  it  is  clear  that  the  proposition 
of  the  defendants  must  utterly  fail,  as  in 
that  view  there  can  be  no  conllict  of  juris- 
diction, because  it  has  already  appeared 
that  a  state  court  cannot  enjoin  the  procesa 
or  proceedings  of  a  circuit  court.  Complete 
jurisdiction  of  the  caspj  which  resulted  in 
the  judfjniont,  la  conceded;  and  if  it  be  true 
that  the  writ  of  mandamus  is  a  remedy  an- 
cillary to  the  judgment,  and  is  the  proper 
process  to  enforce  the  payment  of  the  same, 
then  there  is  an  end  of  the  arguinent,  as  it 
cannot  be  contended  that  a  state  court  can 
enjoin  any  such  process  of  a  Federal  court." 

in  conclusion,  the  court  held  that  the  cir- 
cuit court  had  not  lost  jurisdiction  by  the 
rendition  of  the  primary  judgment,  and  that 
the  writ  of  mandamus  was  a  writ  ancillary 
to  the  judgment,  and  not  a  new  suit,  but 
proper  process  to  enforce  satisfaction  of  its 
primary  judgment. 

In  the'instiiiice  before  us,  the  state  court 
had  acquired  jurisdiction  over  the  associa- 
tion by  service  of  procesa  upon  its  duly  con- 
stituted agents.  An  execution  had  been  re- 
turned "Xo  property  found."  The  court  by 
a  sworn  petition  was  then  advised  that  this 
nonresident  judgment  debtor  had  no  prop- 
erty subject  to  execution,  but  that  it  was  in 
the  receipt  at  stated  times  of  dues  and 
premiums  upon  existing  contmcts  of  insur* 
nnce,  and  that  it  had  revoked  the  authority 
of  all  of  its  agents  and  collectors  within  the 
state,  and  was  requiring  all  such  accruing 
dues  to  be  remitted  directly  to  its  home  of- 
fice by  the  policy  holders  themselves,  and 
that  this  method  of  conducting  its  business 
In  the  state  had  been  resorted  to  for  the 
purpose  of  removing  its  assets  beyond  the 
jurisdiction  of  the  state.  In  this  situation, 
the  court  was  asked  to  impound  and  seques- 
ter these  choses  in  action,  through  means  of 
a  receiver,  that  they  might  be  applied  to  the 
payment  of  this  judgment.  Manifestly,  the 
action  of  the  court  in  impounding  property 
of  the  judgment  debtor  which  could  not  be 
reached  by  execution  was  action  auxiliary  to 
the  primary  suit.  The  proceeding  was  not 
in  uny  sense  a  new  suit  or  a  separate  action. 
That  which  the  court  was  asked  to  do,  and 
that  which  the  court  did  do,  was  to  take  a 
step  in  aid  of  the  satisfaction  of  its  judg- 
fll  I..  H.  A. 


mcnt ;  and  this  it  did  as  a  proceeding  ancil- 
lary to  the  judgment,  and  by  virtue  of  its 
previously  acquired  jurisdiction  over  the 
subject-matter  of  the  controversy  and  of  the 
parties.  Inaterid  of  ordering  an  alias  fi,  fa., 
or  an  attachment,  it  appointed  a  receiver, 
and  directed  him  to  take  possession  of  the 
chosrs  in  action  which  apparently  consti- 
tuted the  only  property  of  the  debtor  within 
the  jurisdiction.  This  appointment  waa 
made  without  other  than  constructive  no- 
tice. How,  otherwise,  could  it  be,  if  the 
averments  of  the  supplemental  petition  were 
true?  Was  the  court  powerless  because  the 
judgment  debtor  was  a  foreign  corporation, 
unrepresented  by  agents,  and  having  no 
property  subject  to  execution? 

As  we  are  advised  by  an  opinion  subse- 
quently filed  by  the  very  learned  judge  of 
the  state  court,  that  court  regarded  a  sum- 
mons upon  this  supplemental  proceeding  as 
wholly  unnecessary,  becauae  no  new  cause  of 
action  was  pref«ented  therein,  and  because 
the  judgment  debtor  was  charged  with  con- 
structive notice  of  all  steps  taken  in  the  case 
after  the  original  service  in  the  primary  ac- 
tion. Aside  from  any  question  of  the  suffi- 
eifnoy  of  constructive  notice  where,  in  the 
S:ime  Ciise,  a  receiver  is  applied  for,  after 
juilgment  and  a  return  of  nulla  bona,  as  a 
substitute  for  an  alias  execution,  or  an  at- 
tachment, or  other  proper  writ  of  process, 
we  are  not  prepared  to  say  that,  if  such  a 
supplemental  matter  be  regarded  as  a  new 
suit  or  action,  the  constitutional  require- 
ment of  due  process  is  infringed  if  a  receiver 
be  appointed  before  notice.  Doubtless  the 
general  rule  is  that,  even  after  judgment, 
applications  for  appointment  of  a  receiver 
should  not  be  entertained  without  notice. 
Beach.  Kq.  Pr.  S  730.  and  cases  cited. 
"But,"  says  the  author,  "the  rule  requiring 
notice  is  not  inflexible  so  as  to  prevent  the 
court  from  proceeding  in  cases  where  it  is 
impracticable  to  give  legal  notice,  as  in  the 
case  of  absconding  or  nonresident  defend- 
ants, or  in  cases  of  great  emergency  demand- 
ing the  -immediate  interference  of  the 
court." 

The  ground  upon  which  the  court  below 
proceeded  was  that  there  was  no  such  vital- 
ity remaining  in  the  primary  suit  as  to  Jus- 
tify any  kind  of  supplementary  proceeding. 
To  quote  the  figurative,  yet  forcible,  lan- 
guage of  Judge  Evans,  "the  whole  so-called 
supplemental  proceeding  was  an  attempt  to 
graft  a  live  branch  upon  a  dead  stock."  For 
this  reason,  said  the  judge,  "the  filing  of  the 
supplemental  petition  and  the  action  of  the 
court  appointing  a  receiver  thereupon  will 
be  treated  as  mere  nullities."  The  meta- 
phor, as  we  have  already  seen,  is  not  apt. 
The  jurisdiction  of  the  state  court  had  not 
been  exhausted  by  the  rendition  of  its  judg- 
ment: for,  under  well-settled  rules  of  gen- 
eral jurisprudence,  it  continued  for  the  pur- 
pose of  enforcing  satisfaction  of  that  judg- 
ment. 

We  have  not  been  cited  to  any  decisions 
of  the  highest  court  of  Kentucky,  nor  to  any 
statutory  provision,  which  conflicts  with  the 
view  which  Judge  Toney,  of  the  Jefferson 
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ciTcuit  court,  took  as  to  tlie  andllaiy  pow- 
ers of  his  court.  Counsel  for  appellees  have 
cited  two  deoisiona  as  supporting  the  view 
of  tlie  coui  L  below.  They  are  Broun  v,  Van- 
oleave,  80  Ky.  38\,  G  S.  W.  25,  and  Meadoics 
V.  Goff,  00  Ky.  540,  14  S.  W.  535. 

Broicn  v.  V'ancleave  was  a  proceeding  by 
attachment  aguinat  a  nonresident  copartner- 
ship, of  which  it  was  averred  Browo  was  a 
member.  The  property  attached  was  shares 
of  stock  belon^ng  to  Brown.  Brown  ap- 
peared and  denied  that  he  was  a  member  of 
the  firm  which  had  made  the  notes  in  suit. 
This  issue  was  found  in  Brown's  favor;  but 
the  court  held  him  liable  for  a  part  of  the 
debt  in  suit,  because  incurred  at  a  time 
when  he  was  a  member  of  the  firm  sued. 
JudgmciTt  went  against  Brown  acccordingly. 
It  was  further  oraered  that,  unless  he  paid 
into  court  within  ten  days  an  amount  suffi- 
cient to  pay  this  judgment  and  c<»tB,  the 
attached  shares  should  be  sold.  Brown  com- 
plied, and  paid  in  the  sum  necessary  to  sat- 
isfy the  judgment  against  him.  On  the  day 
he  did  this,  the  plaintifT  filed  an  amended 
pleading,  in  which  he  sought  to  subject 
Brown's  attached  shares  to  the  satisfaction 
of  that  part  of  the  debt  in  suit  for  which 
Brown  had  been  held  not  liable,  upon  tlie 
ground  that  Brown  had  permitted  the  firm 
of  which  he  %vas  not  a  member  to  pledge  the 
attached  shares  for  the  payment  of  the 
firm's  debts.  Tlie  object  was  to  tack  this 
new  cause  of  action  onto  the  old  suit,  al- 
ready decided,  and  thus  hold  on  to  the  at- 
tached property.  The  Kentucky  court  of 
appeals  field  that  this  could  not  be  done,  as 
the  rights  of  the  parties  had  been  litigated 
to  A  final  judgment.  The  court,  among  other 
things,  said:  "After  a  final  judgment  had 
been  rendered,  and  after  it  had  been  dis- 
charged according  to  the  term  prescribed  by 
the  court,  the  appellee  filed  an  amended  pe- 
tition, in  which  he  set  up  a  new  and  distinct 
cause  of  «ction  against  the  appellant.  The 
cauBe  of  action  thus  set  up  was  not  designed 
to  aid  in  effectuating  the  judgment  already 
rendered,  for  that  judgment  had  been  satis- 
fied; but  it  was  designed  to  subject  the  ap- 
pellant's property  to  the  payment  of  the  re- 
maining portion  of  the  two  notes,  for  the 
payment  of  which  he,  according  to  the  judg- 
ment of  tlie  court,  was  not  bound.  ,  It  is 
thus  seen  that  the  amendment  proposed  a 
new  and  distinct  cause  of  action,  and  for 
that  reason  alone  the  amendment  should 
have  l>een  rejected." 

Meadows  v.  Oo/f  is  to  the  same  effect. 
After  a  judgment  in  an  action  of  ejectment, 
a  stranger  asked  leave  to  appear  and  be 
made  a  party  defendant,  upon  the  ground 
that  the  land  belonged  to  her,  and  not  her 
husband,  who  had  been  sole  defendant.  The 
court  held  she  came  too  late. 

We  see  nothing  in  either  of  these  cases 
which  militates  against  the  procedure  of  the 
state  court  in  the  proceedings  instituted 
there  in  aid  of  the  satisfaction  of  its  judg- 
ment. Tlie  label  afllixed  to  the  petition  pray- 
ing an  attachment  or  the  appointment  of  a 
roceiver  ia  of  no  conclusive  significance.  The 
relief  soutrht  should  determine  its  nature. 
(JI  L.  R.  A. 


It  was  not  thereby  Bought  to  amend  the 
original  petition,  nor  to  tadc  onto  the  orig- 
inal cause  of  action  a  new  and  distinct  suit, 
as  in  Broicn  v,  Vancleave,  86  Ky.  381,  6  S. 
W.  25.  The  relief  w^as  plainly  in  aid  of  the 
judgnjeiit  already  rendered,  differing  in  kind 
only  from  an  alias  execution,  a  writ  of  at- 
;  taehment,  or  a  writ  of  mandamus.  A  re- 
ceiver was  sought  as  a  means  of  impounding 
property  of  the  judgment  debtor  and  apply- 
ing it  to  the  satisfaction  of  the  judgment 
rendered.  The  appointment  of  a  receiver 
was  neither  more  nor  less  than  the  seizure 
of  the  judgment  debtor's  property  for  the 
satisfaction  of  the  judgment  of  the  court 
an  equitable  attachment. 

Aside  from  the  general  equity  powers  of 
the  Jefferson  circuit  court,  under  which  a 
receiver  might  be  appointed  under  circum- 
stances authorizing  such  action  by  a  court 
proceeding  according  to  the  usual  course  of 
a  court  of  equity,  there  was  a  statute  which 
expressly  granted  power  to  appoint  a  re- 
ceiver "on  motion  of  any  party  to  an  action" 
who  brings  himself  within  the  terms  of  that 
law. 

Ky.  Kev.  Codes  {Carroll,  1900),  §  298, 
reads  as  follows: 

"On  the  motion  of  any  party  to  an  action 
who  shows  tliat  he  has,  or  probably  has,  a 
right  to,  a  lien  upon,  or  an  interest  in,  any 
property  or  fund,  the  right  to  which  is  in- 
volved in  the  action,  and  that  the  property 
or  fund  is  in  danger  of  being  lost,  removed, 
or  materially  injured,  the  court,  or  the 
judge  thereof,  during  vacation,  may  appoint 
a  rpceiver  to  take  charge  of  the  property  or 
fund  during  the  pendency  of  the  action,  and 
may  order  and  coerce  the  delivery  of  it  to 
him.  The  order  of  a  court,  or  of  the  judge 
thereof,  appointing  or  refusing  to  appoint  a 
receiver,  shall  be  deemed  a  final  order  for 
the  purpose  of  an  appeal  to  the  court  of  ap- 
peals: provided,  that  such  order  shall  not 
be  superseded.'' 

Sections  439  and  441  of  the  same  Codes 
read  as  follows: 

''After  an  execution  of  fieri  facias,  di- 
rected to  the  county  iu  which  the  judgment 
was  rendered,  or  to  the  county  of  the  defend- 
ant's residence,  is  returned  by  the  proper 
oilicer,  either  as  to  the  whole  or  part  there- 
of, in  substance,  no  property  found  to  satis- 
fy the  same,  the  plaintiff  in  the  execution 
may  institute  an  equitable  action  for  the 
discovery  of  any  money,  chose  in  action, 
equitable  or  legal  interest,  and  all  other 
property  to  which  the  defendant  is  entitled, 
and  for  subjecting  the  same  to  the  satisfac- 
tion of  the  judgment;  and,  in  such  actions, 
persons  indebted  to  the  defendant,  or  hold- 
ing money  or  property  in  which  he  has  an 
interest,  or  holding  evidences  or  securities 
for  the  same,  may  be  also  made  defendants." 

"In  such  action  the  plaintiff  may  have  an 
attachment  against  the  pi-operty  of  the  de- 
fendant in  the  execution,  similar  to  the  gen- 
eral attachments  provided  for  in  chapter  3, 
of  title  8,  without  either  the  affidavit  or 
bond  therein  required." 

Having,  as  we  conclude,  already  acquired 
jtu'indiction  over  the  defendant,  by  process 
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duly  served  in  the  original  suit,  the  ruling 
of  the  learned  judge  of  the  state  court  was, 
in  effeetj  that  the  law  of  Kentucky  did  not 
require  that  a  new  subpoena  should  issue  be- 
fore he  could,  in  aid  of  the  enforcement  of 
the  judgment  rendered,  act  upon  an  applica- 
tion for  a  receiver,  and  that,  the  defendant 
being  already  before  the  court  under  pri- 
mary proce»s,  no  further  notice  was  neces- 
sary as  a  condition  to  the  seizure  of  its 
property  to  compel  satisfaction  of  its  judg- 
ment. It  may  be  that  in  this  ruling  that 
court  erred ;  but  we  are  not  content  to  so 
deuide  in  the  absence  of  some  statute  more 
explicitly  requiring  such  new  summons  or 
other  notice,  or  some  decision  of  the  su- 
preme court  of  Kentucky  in  conflict  with 
the  decision  as  to  the  law  of  Kentucky  made 
in  the  very  case  now  under  examination. 

Whether  the  decision  of  Judf^e  Tonoy  was 
rested  upon  the  general  powers  of  a  court  of 
record  having  general  law  and  equity  juris- 
diction, or  was  baaed  upon  the  interpreta- 
tion of  §g  2S)3  or  439,  it  was  the  decision  of 
a  court  whose  jurisdiction  had  not  been  ex- 
hausted by  the  rendition  of  its  judgment, 
but  continued  until  it  should  be  satisfied  for 
the  purpose  Of  the  issuance  of  all  proper 
writs  or  process  in  aid  of  its  enforcement. 
Having  jurisdiction  through  the  service  of 
the  piimnry  summons,  everything  subse- 
quently done  within  the  general  sphere  of 
its*  power  to  compel  the  satisfaction  of  its 
judgment  should  be  held  as  conclusive,  when 
collaterally  assailed  in  the  courts  of  an- 
other jurisdiction,  unless  it  is  impeached  for 
fraud.  If  the  court  erred  in  its  construction 
of  the  statute  or  in  the  exercise  of  its  pow- 
ers by  appointing  a  receiver  without  notice, 
the  remedy  was  by  seasonable  proceedings  in 
error.  Cornctt  v.  Williams,  20  Wall.  226, 
2S0,  22  U  ed.  254,  259 ;  Laing  v.  Rigney, 
100  U.  S.  531,  542,  40  L.  ed.  525,  328,  16 
Sup.  Ct.  Hep.  306. 

In  Bldcr  v.  Richmond  Qold  d  8.  Uin.  Co. 
7  C.  C.  A.  354,  19  U.  S.  App.  118.  68  Fed. 
530,  the  court  of  appeals  for  the  eighth  cir- 
cuit, speaking  by  Circuit  Judge  Caldwell, 
said:  "The  court  had  jurisdiction  of  the 
parties  and  the  subject-matter,  and  it  had 
the  power,  and  it  was  its  duty,  to  hear  and 
decide  every  question  of  fact  and  law  that 
arose  in  the  progress  of  the  case,  until  it 
waR  finally  disposed  of.  It  was  its  duty  to 
inquire  and  dedde  whether  the  requirements 
of  the  practice  act,  in  the  particular  men- 
tioned, had  been  observed.  The  presumption 
is  that  it  did  inquire,  and  that  it  decided 
the  question  rightly;  and  this  presumption 
is  of  conclusive  force  as  against  a  collateral 
attack  upon  the  judgment.  But,  if  this  or 
any  other  question  of  law  or  fact  which 
arose  in  the  progress  of  the  case  was  errone- 
ously decided,  the  jurisdiction  of  the  court 
and'the  validity  of  its  judgment  would  not 
be  affected  thereby.  An  erroneous  decision 
does  not  devest  a  court  of  its  jurisdiction 
over  the  case.  Elliott  v.  Peirsol,  1  Pet.  328. 
340,  7  Tj.  ed.  164,  170.  If  it  commits  errors, 
they  can  only  be  corrected  by  appropriate 
appellate  procedure  in  a  court  which  by  law 
can  review  the  decision.  Bronaon  v.  Bchul- 
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ten,  104  U.  S.  410,  26  L.  ed.  797.  But 
neither  this  court  nor  the  circuit  court  is 
invested  with  appellate  or  supervisory  juris- 
diction over  the  state  courts,  nor  can  either 
reverse,  vacate,  or  modify  their  judgments, 
in  cases  in  which  they  had  jurisdiction  of 
the  parties  and  the  subject-matter.  RandaU 
V.  Howard,  2  Black,  585,  17  L.  ed.  269; 
Nougue  v.  Clapp,  101  U.  S.  551,  25  L.  ed. 
1026;  Central  Trust  Co.  v.  St.  Louis,  A.  ds 
T.  R.  Co.  40  Fed.  420.  The  judgment  of 
'  June  10,  1882,  even  if  it  was  erroneous,  was 
not  void,  and  has  the  same  force  and  effect 
as  if  no  error  had  been  committed  in  its  ren- 
dition." 

3.  But  if  we  are  in  oror  in  respect  to  the 
law  of  Kentucky,  and  that  under  the  law  of 
that  state  a  new  writ  of  summons  should 
have  issued  as  a  prerequisite  to  jurisdiction 
under  the  proceedings  supplementary  to  the 
primary  judgment,  we  are  then  confronted 
with  the  grave  question  as  to  whether,  un- 
der Rev.  Stat.  §  720  (U.  S.  Comp.  Stat. 
1!)01,  p.  ..581),  the  court  below  did  not  err 
in  issuing  the  injunction  against  the  re- 
ceiver of  the  state  court.  That  section  reads 
as  follow?:  "The  writ  of  injunction  shall 
not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  in  any  court  of  a 
state,  except  in  cases  where  such  injunction 
may  be  authorized  by  any  law  relating  to 
proceedings  in  bankruptcy." 

Tlie  position  of  the  court  below,  and  of 
the  counsel  for  appellee  here,  is  that,  if  the 
state  court  exceeded  its  jurisdiction  by  as- 
suming to  appoint  a  receiver  in  aid  of  the 
enforcement  of  its  own  Judgment  without  a 
new  summons  or  notice,  the  proceeding  un- 
der which  its  jurisdiction  in  that  respect 
wj!s  invoked  is  to  be  regarded  as  not  being 
a  "proceeding"  within  the  meaning  of  §  720, 
and  that  a  receiver  appointed  under  such 
circumstances  is  not  in  any  sense  an  officer 
of  the  state  court,  and  that  an  injunction 
against  such  an  interloper  is  "in  no  way 
enjoining  a  proceeding  in  a  state  court."  To 
so  narrow  a  construction  of  the  term  "pro- 
ceedings in  any  court  of  a  state"  we  cannot 
assent,  and  no  authority  has  been  produced 
which  sanctions  any  such  definition.  The 
supplemental  petition  filed  in  the  primary 
suit  was  an  appeal  to  the  supposed  power 
of  the  court  to  order  any  other  or  further 
writs  or  process  necessary  to  compel  pay- 
ment of  its  judgment.  The  petition  consti- 
tuted a  "proceeding"  in  court,  whether  we 
regard  it  as  a  new  action  or  as  a  mere  col- 
lateral and  supplemental  pleading.  In  point 
of  fact  the  "proceeding"  was  regarded 
neither  by  the  state  court  nor  by  the  party 
filing  it  as  a  new  action,  but  as  a  collateral 
and  supplemental  appeal  to  the  continuing 
jurisdiction  of  the  court  until  its  pudgraent 
should  be  satisfied :  and,  if  the  action  of  the 
state  court  is  subject  to  criticism,  it  is  be- 
cause, when  its  jurisdiction  was  thus  in- 
voked, it  erred  in  assuming  that  it  might 
net  upon  the  constructive  notice  of  the 
primary  suit,  and  without  a  new  writ  of 
summons  or  other  form  of  notice. 

But  does  it  follow,  because  the  state  court 
exceeded  its  jurisdiction  by  thus  appointing 

Digitized  by  Google 


726 


Ukiteu  States  Circuit  Coutfr  or  Appeals. 


a  receiver  in  aid  of  the  enforcement  of  its 
own  judgment  without  notice,  that  a  court 
of  the  United  States,  upon  the  application 
of  the  judgment  debtor  and  in  de^ance  of 
the  injunctioD,  which  forbids  any  interfer- 
ence wiUi  the  receiver  in  the  discharge  of 
Ilia  duties,  may  enjoin  that  receiver  from 
obeying  the  order  of  the  court,  whose  officer 
he  colorably  was,  or  dispossess  him  from  the 
custody  of  the  property  which  he  had  been 
dii'ected  to  hold?  There  is  no  pretense  of 
any  prior  suit  involving  the  same  contro- 
ver^ty  in  the  United  States  court,  nor  of  any 
prior  possession,  oonstructive  or  actua)^  of 
the  res  which  the  receiver  was  ordered  to  re- 
duce to  possession.  The  injunction  of  the 
state  court,  forbidding  interference  with  its 
receiver,  is  met  with  a  counter  injunction 
forbidding  the  receiver  to  proceed  with  the 
duties  of  his  appointment,  and  forbidding 
his  interference  with  the  property  of  the 
Mutual  Reserve  Life  Fund  Association, 
which  the  state  court  had  specifically  di- 
rected him  to  take  possession  and  custody 
of.  Which  court  shall  the  receiver  oheyt 
Unless  one  court  or  the  other  shall  yield  its 
pretensions,  nothing  remains  but  an  appeal 
to  force.  Fortunately,  the  state  court,  while 
justifying  its  action  in  an  opinion  of  vigor, 
but  commendable  courtesy,  has  directed  its 
receiver  to  apply  to  the  circuit  court  to  dis- 
charge its  injunction,  and  to  appeal  to  this 
court  from  any  order  continuing  it  in  oper- 
ation. 

If  there  are  principles  of  comity  or  of 
statutory  construction  by  which  so  deplor- 
able a  conHict  between  coequal  courts  of 
concurrent  jurisdiction  may  be  avoided,  and 
the  operations  of  our  independent  systems 
of  judicature  rendered  harmonious,  it  is  our 
hijjhest  duty  to  discover  and  apply  them. 
"It  forms  a  recognized  portion  of  the  duty 
of  this  court,"  said  Justice  Campbell,  in 
Taylor  v.  Carryl,  20  How.  583,  5!)5,  15  L. 
ed.  1028,  1032.  in  speaking  for  the  court, 
"to  give  preference  to  such  principles  and 
mrthods  of  procedure  as  shall  serve  to  con- 
ciliiitp  thfi  distinct  and  independent  tribunals 
of  tlie  slsitrs  and  of  the  Union,  so  that  they 
may  co-operate  as  harmonious  members  of 
a  judicial  system,  coextensive  with  the 
United  States,  and  submitting  to  the  para- 
mount authority  of  the  same  Constitution, 
laAvs,  and  Federal  obligations."  Continuing 
he  said:  "The  decisions  of  this  court  that 
disclose  such  an  aim,  and  thnt  embody  the 
principles  and  modes  of  administration  to 
accomplish  it,  have  gone  from  the  court 
with  authority,  and  have  returned  to  it, 
bringing  the  vigor  and  strength  that  is  al- 
ways imparted  to  magistrates  of  whatever 
class  by  the  approbation  and  confidence  of 
those  submitted  to  their  government." 

It  is  a  rule  of  almost  universal  applica- 
tion that,  between  courts  of  the  same  sov- 
ereignty and  concurrent  jurisdiction,  the 
court  which  first  acquires  jurisdiction  of  the 
controversy  or  of  the  res  should  be  suffered 
by  e^'ei-y  other  court  to  decide  ev'ery  ques- 
tion within  the  sphere  of  the  pending  cause, 
and  to  continue  in  the  possession  of  the  sul>- 
ject-matter  of  the  controversy  until  every 
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question  before  it  shall  be  decided  and  the 
res  discharged  from  its  control.  This  rule 
has  its  foundation,  perhaps,  in  comity;  but 
the  fi-uits  of  its  recognition  have  been  so 
beneficent,  when  applied  to  courts  of  con- 
current  jurisdiction  created  by  different  sov- 
crrignties,  ns  to  justify  the  conclusion  that 
it  is  not  only  a  rule  of  comity,  but  one  of 
necessity.  The  cases  are  numerous  which 
recognize  its  binding  force  and  illustrate  its 
witle  application.  No  useful  purpose  will  be 
subaervt'd  in  making  quotations  from  them. 
We  content  ourselves  with  the  citation  of  a 
few  which  are  most  in  point.  Peck  v.  Jen- 
ness,  7  How.  612,  12  L.  ed.  841;  Taylor  v. 
Carryl,  20  How.  6S3,  15  L.  ed.  1028;  Able- 
man  v.  Booth,  21  How.  506,  16  L.  ed.  169; 
Freeman  v.  Howe,  24  How.  450,  IG  L.  ed. 
749;  Tarlle's  Vase,  13  Wall.  397,  20  L.  ed. 
597;  Buck  v.  Colbath,  3  Wall.  334,  18  L. 
ed.  257;  Covelt  v.  lieyman.  111  U.  S.  176, 
28  L.  ed.  390,  4  Sup.  (Jt.  Rep.  355;  Central 
Nat.  Bank  v.  Stevens,  169  U.  S.  432,  452, 
42  L.  ed.  807,  813,  18  Sup.  Ct.  Rep.  403; 
Jtiggs  v.  Johnson  County,  6  Wall.  106,  IS 
L.  ed.  788:  Moran  v.  Sturges,  154  U.  S.  256, 
38  L.  ed.  981,  14  Sup.  Ct.  Rep.  1019;  Hhichh 
v.  Coleman,  157  U.  S.  168,  39  L.  ed.  060, 
15  Sup.  Ct.  Rep.  570;  American  Asao.  v. 
llursi,  7  C.  C.  A.  598,  16  U.  S.  App.  325,  59 
Fed.  1;  Southern  Bank  tf  T.  Co.  v.  Folaom, 
21  C.  C.  A.  508,  43  U.  S.  App.  713,  75  Fed. 
029 ;  .Uilia  v.  i'rovidcnt  Life  d  T.  Co.  40  C. 
C.  A.  394,  100  Fed.  344;  Aultman  <£  T.  Co. 
V.  lirumfield,  102  Fed.  7;  Senior  v.  Pierce. 
31  Fed.  G28;  Ilarkrader  v.  Wadley,  172  U. 
S.  148,  43  L.  od.  390,  19  Sup.  Ct.  Rep.  119. 

The  courts  of  the  state  and  of  the  United 
States  are,  as  to  each  other,  foreign  courts. 
Nevertheless  the  power  sometimes  exercised 
by  courts  of  equity  to  restrain  parties  with- 
in their  jurisdiction  from  proceeding  in  a 
roreigu  court  does  not  apply  to  them,  and  it 
has  long  been  recognized  that  state  courts 
cannot  enjoin  proceedings  in  the  courts  of 
the  United  States,  nor  the  latter  in  the  for- 
mtr  courts.  Story,  Eq.  Jur.  §S  899,  900; 
Crniral  .Vo/.  Bank  v.  Stevens.  169  U.  S. 
43(i,  462,  403.  42  L.  ed.  808,  818,  18  Sup.  Ct. 
Rep.  403.  Section  720  originated  in  1793, 
and  is  a  legislative  command  aifirmatively 
enforcing  this  rule  of  comity  by  expressly 
prohibiting  the  enjoining  of  procoedings  in 
state  courts,  except  when  authorized  in 
bankrupt  cases.'  Some  eases  other  than 
bankrui)tey  suits  have  been  held  not  to  be 
within  the  literalism  of  the  statute.  Thus 
it  has  been  held  that  the  statute  does  not 
prevent  a  court  of  the  United  States  from 
protecting  its  own  prior  jurisdiction  over 
the  property  in  controversy  {Iron  Mountaia 
It.  Co.  v.  ilemphis,  37  G.  C.  A.  410,  96  Fed. 
113),  nor  from  enforcing  its  own  judgments 
in  causes  removed  from  the  state  court 
(French  v.  Hay,  22  Wall.  250,  22  L.  ed.  857 ; 
Di'-lzsch  V.  Ihiidekoper.  103  U.  S.  494,  26  L. 
od.*  497).  So  it  has  been  held  that,  when 
the  requisite  Federal  jurisdiction  exists,  a 
bill  in  equity  will  lie  to  deprive  parties  of 
the  benefits  of  a  decree  or  judgment  obtained 
bv  fraud  in  a  state  court.  Barrow  v.  Hun- 
ton,  m  r.  S.  80,  25  It.  ed.  407 ;  Arrowsmitk 
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V.  OlcfUton,  129  U.  S.  86,  101,  32  L.  ed.  630, 
4135,  9  Sup.  Ct.  Rep.  237  ;  Johnson  v.  Waters, 
111  U.  S.  040,  6(i7,  28  L.  ed.  547,  556.  4  Sup. 
Ct.  Rep.  619.  In  Marshall  v.  Holmes,  141 
U.  S.  589,  590,  86  L.  ed.  870,  874,  12  Sup.  Ct. 
Rvp.  62,  a  bill  to  annul,  on  the  ground  of 
fraud,  judgments  rendered  by  a  state  court 
was  upheld;  the  court,  among  other  things, 
anying:  "While  it  cannot  require  the  state 
court  itself  to  set  aside  or  vacate  the  judg- 
ments in  question,  it  may,  as  between  the 
parties  before  it,  if  the  facta  iuBtify  such 
roliof,  adjudge  that  Mayer  shall  not  enjoy 
the  inequitable  advantage  obtained  by  his 
judgments.  A  decree  to  that  effect  would 
operate  directly  upon  him,  and  would  not 
contravene  that  provision  of  the  statute 
prohibiting  a  court  of  the  United  States  from 
granting  a  writ  of  injunction  to  atiiy  pro- 
ceedings in  a  state  court.  It  would  simply 
take  from  him  the  benefit  of  judgments  ob- 
tained by  fraud." 

it  is  plain  that  in  all  these  cases  the  Fed- 
eral court  was  violating  no  rule  of  comity, 
for  in  every  one  of  the  supposed  exceptions 
to  the  statute  the  court  was  either  protect- 
ing its  own  prior  possession  of  the  res,  or  of 
the  controversy,  or  enforcing  its  own 
judgment.  This  is  true  of  a  suit  for  the 
nullification  of  a  judgment  upon  the  ground 
of  fraud.  The  relief  sought  in  such  a 
case  would  be  the  subject  of  an  inde* 
pendent  »uit  in  equity,  and,  if  the  requi- 
site diversity  of  citizenship  existed,  such 
a  suit  could  be  maintained  in  a  circuit 
court  of  the  United  States,  and  any  injunc- 
tion against  the  enforcement  of  the  judg- 
ment nullified  for  fraud  would  be  mere  pro- 
cess for  the  enforcement  of  its  own  judg- 
ment, and  operative  only  through  its  juris- 
diction over  the  parties  thereto.  In  passing, 
however,  it  may  be  observed  that  in  none  of 
the  cases  of  this  class  reported  was  any  in- 
junction actually  granted  in  the  Federal 
court.  In  Mitrshaliv.  I] o}mc8  An  injunction 
was  allowed  in  the  state  court  before  re- 
moval. This  remained  in  force,  for  the  cause 
st-inds  after  removal  just  as  it  did  before. 
Bojidurant  v.  Waison,  103  U.  S.  281.  287,  26 
L.  ed.  447,  449.  None  of  these  instances  of 
so-called  exceptions  made  by  judicial  con- 
struction of  the  statute  apply  to  the  case 
in  hand. 

The  efTort  to'  remove  the  proceedings  un- 
der which  the  receiver  wa»  appointed  was 
rightly  denied;  for,  in  any  view  we  take  of 
thu  matter,  it  must  be  regarded  as  a  pro- 
ceeding ancillary  to  the  primary  suit,  and 
not  as  an  independent  suit.  Barrow  v.  Hun- 
ton.  m  U.  S.  80,  85,  25  L.  ed.  407,  408; 
Marshall  v.  Holmes,  141  U.  S.  589,  597, 
36  L.  ed.  870,  873,  12  Sup.  Ct.  Rep.  62. 
Unless  the  court  below  can  enjoin  the  pro- 
ceeding in  the  state  court,  and  prevent  the 
receiver  thus  appointed  from  executing  the 
orders  and  directions  of  that  court,  it  is 
plain  that  no  equitable  jurisdiction  exists. 
But  it  is  said  that  neither  the  statute  nor 
any  rule  of  comity  requires  the  United  States 
courts  to  refuse  a  remedy  by  injunction 
against  any  proceeding  under  which  prop- 
erty is  abont  to  be  taken  without  due  process 
61  L.  R.  A. 


I  of  law.   The  receiver  was  armed  with  the  au- 
thority of  the  Jefferson  circuit  court.  He 
was  colorably,  at  least,  its  oiBcer,  and  hia  ac- 
1  tion  was  its  action,  his  possession  its  posses- 
I  ion,  though  constructive,  and  not  actual.  It 
,  is  not  enough  for  one  to  say:  "This  process 
I  under  which  niy  property  is  about  to  be 
'  taken  is  issued  without  authority,  or  the 
officer  who  assumes  to  exercise  dominion 
over  my  property  was  appointed  by  a  court 
which  exceeded  its  jurisdiction  in  appoint- 
ing and  ingtrueting  htm." 

The  effect  of  the  appointment  of  the  ap- 
pellant as  receiver,  under  the  terms  of  the 
order,  already  cited,  was  to  place  him  con- 
structively in  possession  of  the  property  of 
the  appellee  association  within  the  state  of 
Kentucky.    To  obtain  actual  possession  he 
had,  when  enjoined,  notified  the  association 
debtors  to  pay  their  debts  to  him,  and  had 
thus  done  all  that  was  possible,  without  in- 
stituting suit,  to  reduce  these  choses  in  ac- 
tion to  his  actual  possession.   Is  it  possible 
that  under  such  circumstances  the  receiver 
may  be  ousted  from  its  constructive  posses* 
sion,  and  the  hand  of  the  state  court  stayed, 
while  the  United  States  court  determines  the 
question  as  to  whether,  under  the  law  of 
Kentucky,  the  state  court  had  the  jurisdic- 
tion  to  make  the  order  and  take  the  step 
complained  of?    No  case  has  been  cited 
which  gives  support  to  this  contention.  It 
is  not  relevant  to  say  that  a  void  judgment 
is  a  nullity,  and  that  whenever  it  is  set  up 
as  a  justificatitHi  its  voidness  may  be  shown. 
[  Nor  18  it  relevant  to  say  that  the  jurisdic- 
{  tion  of  the  court  is  always  a  subject  of  in- 
I  quiry  when  a  foreign  judgment  is  sued  upon. 
I     The  question  we  have  to  deal   with  in- 
!  volvea  no  such  question,  but  concerns  Uie 
'  power  of  a  United  States  circuit  court,  in 
view  of  8  720,  to  enjoin  a  proceeding  in  a 
state  court  of  concurrent  jurisdiction  for  the 
purpose  of  determining  whether  or  not  it 
had  exceeded  its  jurisdiction  in  respect  to 
.  the  matter  complained  of.   A  receiver  is  pe- 
culiarly the  hand  of  the  court  which  ap- 
points him.    His  possession,  whether  actual 
I  or  constructive  ia  but  the  possession  of  the 
I  court,  and,  when  he  is  dispossessed  or  en- 
joined, the  court  is  disposse:3sed  or  enjoined. 
I  Can  it  need  anything  more  than  the  plain 
unmistakable  language  of  the  statute  to  per- 
!  coive  that  such  a  case  is  both  within  its  let- 
'  U-T  and  spirit?  It  is  enough  to  take  a  given 
caf*e  out  of  the  statute  that  the  complainant, 
;  asking  an  injunction  against  action  under  an 
order,  a  writ,  or  process  from  a  state  court, 
I  challenges  the  power  of  the  court  to  make 
the  order  or  issue  the  writ  complained  of? 
I     It  will  not  do  to  say  that  the  owner  of 
I  property  taken  constructively  or  actually,  or 
'  about  to  be  so  taken,  by  invalid  order  or  pro- 
I  cess  of  a  court  of  another  jurisdiction,  is 
otherwise  without  remedy.    Such  an  owner 
may  apply  for  relief   to   the   court  under 
whose   authority   his   property   has  been 
seized.    Freeman  v,  llotce,  24  How.  450,  16 
L.  ed.  749;  Covell  v.  Heyman,  111  U.  S.  176, 
28  L.  ed.  390,  4  Sup.  Ct.  Sep.  355 ;  A.meri- 
can  Asao.  v.  Hurst,  7  C.  C.  A.  698,  16  U.  S. 
App.  325,  69  Fed.  1 ;  Qumhel  v.  Pithin,  124 
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U.  S.  131,  31  L.  ed.  374,  8  Sup.  Ct  Rep.  379 ; 
Krippendorf  v.  Hyde,  110  U.  S.  276,  28  L. 
ed.  145,  4  Sup.  Ct.  Rep.  27 ;  Lammon  v.  Feu- 
jritT,  111  U.  S.  17,  28  L.  ed.  337,  4  Sup.  Ct 
Rep.  286.  If  the  officer  takinff  the  property 
exceeds  the  authority  of  his  writ,  he  may  be 
sued  in  any  court  having  jurisdiction  in  an 
action  of  trespass.  Buck  v.  Colbath,  3  Wall. 
334,  18  L.  ed.  237.  A  third  remedy  consists 
in  the  right  to  sue  for  the  recovery  of  the 
property  after  the  band  of  the  court  seizing 
it  has  been  raised.  If  the  takiog  was  under 
a  procerdinfT  void  for  want  of  due  process 
of  law,  the  title  of  one  acquiring  it  under 
such  an  invalid  proceeding  would  be  un- 
availinff.  Cooper  v.  XcwcU,  173  U.  S.  555, 
43  L.  ed.  808,  19  Sup.  Ct.  Rep.  606. 

To  prevent  such  unnecessary  conflicts  of 
juriHdiction  as  that  presented  on  this  rec- 
ord, the  statute  (now  Rev.  Stat,     720  [U.  ■ 
S.  Comp.  Stat.  1901,  p.  681] )  was  enacted. 
Tba  burden  ia  upon  one  who  asserts  an  in- 
terpretation of  that  provision  which  would 
tend  to  weaken  its  force  and  defeat  its  benef- 
icent purposes.    The  spirit  of  the  rule  of 
comity  between  courts  prevents  interference, 
not  upon  any  question  of  ultimate  right  or 
wronj;,  but  upon  the  question  as  to  which 
jurisdiction  had  first  attached.   This  rule  is 
clearly  and  definitely  established.    Taylor  v, 
Curryl  20  How.  583,  15  L.  «i.  1028;  Free- 
man V.  Hoice,  24  How.  450,  16  L.  ed.  749 ; 
Krippendorf  v.  Hyde,  110  U.  S.  276,  28  L. 
cd.  145,  4  Sup.  Ct.  Rep.  27;  Southern  Bank 
d  T.  Co.  V.  Folsom,  21  0.  C.  A.  608,  43  U.  S. 
App.  713,  75  Fed.  929.   There  may  be  in- 
stances in  which  the  question  as  to  which 
of  two  conflicting  authorities  should  prevail 
may  turn  upon  priority  of  actual  seizure 
and  custody  of  the  property  in  suit;  but  the 
cases  in  which  a  distinction  between  actual 
and  constructive  seizure  and  custody  has 
been  observed  have  been  cases  in  which  the 
jurisdiction  of  the  United  States  courts  has 
been  exclusive,  and  not  concurrent  with  the 
state  courts.    Thus,  in  Taylor  v.  Carryl,  20 
How.  583,  601,  16  L.  ed.  1028,  1034,  the 
facts  were  tliat  a  vessel  had  been  actually 
seized  under  an  attachment  issuing  from  a 
fl&te  court,  and  was  under  order  of  sale 
made  by  the  state  court,  when  process  issued 
under  a  libel  filed  in  the  district  court  of  thfi 
United  States  for  mariners'  wages  and  sup- 
plies.   It  WHS  held  that  the  libel  did  not 
devest  the  ofticials  of  the  state  court  of  their 
authority  over  the  vessel,  and  that  of  the 
two  sales  made,  one  by  the  sheriff  and  one 
by  the  marshal,  the  sale  by  the  sheriff  con- 
veyed the  legal  title  and  the  sale  by  the 
marshal  was  inoperative.   The  decision  was 
expressly  put  upon  the  single  ground  that, 
while  the  property  levied  upon  was  in  the 
nctual   possession   of  one  Jurisdiction,  it 
should  not  be  takot  by  an  officer  acting  un- 
der another.    In  Moran  t.  Sturges,  154  U. 
S.  266.  276,  38  L.  ed.  081,  987,  14  Sup.  Ct.  < 
Rep.  1019  €t  seg.,  the  facts  were  much  the  ; 
same,  with  this  distinction.  The  state  court 
had  not  made  any  actual  seizure  of  the  ves-  j 
eels,  though  it  had  appointed  a  receiver,  who  1 
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had  not  qualified  when  the  vessels  were 
.   seized  by  the  marshal  under  libels  filed  sub- 

■  sequent  to  the  proceedings  for  appointment 
.   of  a  receiver  in  the  state  court.  The  holding 

■  was:  First,  that  the  state  court  had  no  au- 
!  thority  to  enforce  maritime  liens;  second, 
I   that,  being  without  power  to,  enforce  such 

liens,  it  was  incapable  of  displacing  them; 
I   third,  that  for  this  reason  actual  possession 
:  by  a  state  court  of  the  rca  subject  to  such 
liens  will  not  be  disturbed,  but  as  a  state 
court  can  only  deal  with  the  property  sub- 
ject thereto,  when  its  jurisdiction  has  de- 
termined the  admiralty  courts  may  proceed; 
fourth,  in  respect  of  the  title  of  the  receiver, 
the  court  held  that,  as  he  had  not  qualified 
when  the  marshal  seized  the  vcsspIs.  his 
title,  by  relation  upon  qualification  there- 
after, should  not  be  carried  back,  so  as  to 
antedate  the  marshal's  seizure.    In  respect 
to  this  the  court  said:    "The  contention  ia 
not  only  that  the  title  to  these  vessels  vested 
in  the  receiver  as  of  July  Slat,  and  th:it  in 
such  a  case  as  this  constructive  is  the  equiv- 
ale>it  of  actual  possession,  but  that,  al- 
though the  receiver  did  not  qualify  until 
after  the  seizure  by  the  marshal,  he  there- 
upon became  consti*uctively  possessed  of  the 
vessels  as  of  July  31  st,  and  the  jurisdiction 
of  the  district  court  was  thereby  ousted. 
Hut.  if  iurisdicliou  had  attached,  it  would 
not  be  defeated,  even  by  the  withdrawal  of 
the  property  for  the  purposes  of  the  state 
court;  and  moreover,  the  doctrine  of  rela- 
tion has  no  application.    As  between  two 
courts  of  concurrent  and  co-ordinate  juris- 
diction, h.iving  like  jurisdiction  over  the 
subject  matti>r  in  controversy,  the  court 
which  first  obtains  jurisdiction  is  entitled  to 
retain  it  without  interference,  and  cannot 
be  deprived,  of  its  right  to  do  so,  because  it 
may  not  have  first  obtained  physical  pos- 
session of  the  property  in  dispute.  But 
where  the  jurisdiction  is  not  concurrent,  and 
the  subject-matter  in  litigation  in  the  one 
is  not  within  the  cognizance  of  the  other, 
while  actual,  or  even  constructive,  possession 
may,  for  the  time  being  and  in  order  to  avoid 
unseemly  collision,  prevent  the  one  from 
disturbin<;  such  possession,  yet,  where  there 
ia  neither  actual  nor  constructive  possession, 
there  is  no  obstacle  to  proceeding,  and  action 
thus  taken  cannot  be  invalidated  by  relation. 
That  doctrine  is  resorted  to  only  for  the  ad- 
vancement of  justice,  and,  under  these  state 
statutes,  is  adopted  to  defeat  fraudulent, 
unwarranted,  and  unjust  disposition  of  the 
debtor's  property,  and  to  accomplish  just 
and  equitable  ends.    Herring  v.  New  York, 
L.  K.  <£  W.  R.  Co.  105  N.  Y.  340,  377,  12  N. 
E.  763.    At  the  time  these  libels  were  filed 
and  the  marshal  seized  the  property,  it  had 
not  been  developed  whether  or  when  the  re- 
ceiver would  or  might  give  the  security  re- 
quired and  enter  upon  the  discharge  fil  his 
duties,  and  he  had  neitiier  actual  nor  con- 
structive possession." 

The  case  furnishes  no  reason  for  drawing 
any  distinction  between  actual  and  construc- 
tive possession  of  the  choses  in  action  of  the 
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Mutual  Eeserve  I'und  Life  Association.  The 
Aubject-miitter  of  the  litigation  wa8  one  in 
respect  to  which  the  jurisidictidki  of  the  two 
courts  was  concurrent.  The  receiver  of  the 
state  court  had  actually  qualified,  and  had 
served  notice  of  'his  appointment  and  au- 
thority upon  the  debtors  of  the  Mutual  As- 
sociation. The  receiver  was  therefore  in 
constructive  possession  of  the  assets  before 
the  intrrferenoe  of  the  United  States  court 
wns  solicited.  The  case  in  this  respect  falls 
within  the  very  distinction  recognized  by 
the  chief  justice  when  he  said:  "As  between 
two  courts  of  concurrent  and  co-onlinate 
jurisdiction,  having  like  jurisdiction  over 
the  subject-matter  in  controversy,  the  court 
which  first  obtains  jurisdiction  is  entitled 
to  retain  it  without  interference,  and  can- 
not be  deprived  of  its  right  to  do  so  because 
it  may  not  have  first  obtitined  physical  pos- 
sef  nion  of  the  property  in  dispute." 

The  rule  thus  stated  is  supported  in  the 
case  of  Peck  v.  Jetmess,  7  How.  624,  12  L. 
ed.  841 ;  Freeman  v.  Hoiee,  24  How.  450,  16 
L.  ed.  74t):  Cowll  v.  Heyinan,  111  U.  S.  176; 
28  L.  ed.  390,  4  Sup.  Ct.  Rep.  355;  Buok  t. 
Colbnth,  3  Wall.  334,  18  L.  ed.  257. 

Thsit  tl-.e  property  of  a  stranger  to  the 
proceedinfj  has  been  taken  will  not  justify 
a  writ  of  replevin,  or  any  other  dispossessory 
or  injunctive  proceeding,  in  the  court  of  an- 
other jurisdiction,  is  well  settled.  Freeman 
V.  ffoue.  24  How.  450,  16  L.  ed.  749;  Buck 
V.  Colbatk,  3  Wall.  334,  18  L.  ed.  257;  and 
Covell  V.  Hcyman,  111  U.  S.  176,  28  L.  ed. 
300,  4  Sup.  Ct.  Rep.  355.  In  American  Asso. 
V.  Uurst,  7  C.  C.  A.  608,  16  U.  S.  App.  325, 
50  Fed.  1,  the  facts  were  that  the  property 
of  a  stranger  to  a  writ  from  a  state  court 
WU8  levied  on  and  was  about  to  be  sold  to 
satisfy  a  judgment  against  another.  An  in- 
junction was  sought  from  a  circuit  court  of 
the  United  States  to  restrain  such  taking. 
The  writ  was  denied  below,  and  the  refusal 
aflirmed  by  this  court.  Judge  Taft,  speak- 
ing for  this  court  said:  "The  principle  is 
that,  in  order  to  preserve  the  dignity  and 
protect  the  eflectiveness  of  the  process  of 
courts  of  concurrent  jurisdiction,  and  to 
.avoid  unseemly  conflicts  between  them  and 
between  their  respective  executive  officers, 
no  remedy  of  an  injunctive  or  dispOBseasoiy 
diaracter  will  be  afforded  by  one  court 
against  the  acts  of  the  executive  officers  of 
the  other  court,  when  done  under  color  of 
an  order  or  process  issuing  from  such  other 
court,  because  it  would  have  the  inconveni- 
ent and  anomalous  effect  to  stay  the  proceed- 
ings in  one  court  to  allow  another  court  to 
investigate  the  validity  of  acts  done  under 
such  proceedings." 

No  case  has  been  called  to  our  attention 
which  sanctions  the  contention  of  counsel 
that  the  mere  fact  that  the  jurisdiction  of 
the  state  court  is  challenged  will  justify  the 
enjoining  of  one  court  by  another.  The  state 
and  Federal  courts  are  independent  of  each 
other,  except  in  a  limited  class  of  cases,  wben 
a  ^vrit  of  error  will  lie  from  the  highest 
61  L.  R.  A. 


court -of  a  state  to  the  Supreme  Court  of  the 
United  States.  They  are  courts  of  equal 
dignity  and  of  concurrent  jurisdiction  in  re- 
spect to  the  subject-matter  of  this  contro- 
vert. Neither  court  has  the  power  to  con- 
trol or  coerce  the  other.  If  tlie  circuit  court 
of  the  United  States  has  the  power  and  ju- 
risdiction, when  diversity  of  citizenship' 
exists,  to  enjoin  and  dispossess  a  receiver, 
acting  under  authority  of  the  Jefferson  cir- 
cuit court,  upon  a  bill  averring  a  defect  of 
jurisdiction,  the  other  must  have  an  equal 
right  upon  a  ca^e  arising  presenting  similar 
jurisdictional  questions.  The  power  must 
be  reciprocal,  if  it  exists.  We  entirely  ap- 
prove the  view  expressed  by  District  Jud^ 
Love  in  Senior  v.  Pierce,  31  Fed.  625,  631,  m 
saving  that:  "Inasmuch  as  the  very  pur- 
pose of  noninterference  is  to  prevent  a  con- 
llict  between  the  two  jurisdictions,  I  can  see 
no  difference  in  the  application  of  the  prin- 
ciple whether  the  question  to  be  decided 
by  the  two  courts  is  one  of  jurisdiction,  or 
of  mere  property  right,  the  jurisdiction  being' 
conce<led.  The  state  court  must  needs  de- 
cide for  itself  whether  or  not  the  seizure 
proceeding  was  illegal.  There  is  no  other 
tribunal  with  competent  authority  to  decide 
this  question  for  the  state  court.  If  the 
Federal  court  may  decide  the  question  of 
the  regularity  of  the  seizure  and  jurisdiction 
adversely  to  the  state  court,  and  proceed  to 
take  the  property  from  its  custody  by  force, 
why  may  not  the  state  court  reciprocally, 
in  any  parallel  case,  decide  the.  same  ques- 
tions when  property  ia  in  our  custody,  and 
proceed  by  a  writ  of  replevin  to  dispossess 
the  marshal?  But,  assuredly,  if  the  Federal 
court  wcr(!  in  possession  by  legal  process,  it 
would  not  permit  the  state  court  to  decide 
the  question  of  jurisdiction  and  wrest  the ' 
property  from  our  control.  The  only  safe 
ami  legitimate  course  for  the  suitor  is  to- 
pursue  his  remedy  by  some  proper  ancillary 
proceeding  in  the  court  first  obtaining  juris- 
diction, and  take  bis  appeal,  if  not  satisfied, 
to  the  final  justiceof  the  supreme  court  of  the 
!»tate,  or  of  the  United  States,  as  the  case  may 
require.  It  will  not  do  for  the  suitor  to  as- 
sume that  he  cannot  obtain  justice  iu  one 
jurisdiction  or  the  other.  But  at  all  events 
it  is  infinitely  better  that  injustice  should 
bcT  done  and  suffered  in  particular  cases  than 
that  R  course  of  proceeding  should  be  sus- 
tained fraught  with  all  the  evils  of  conflict- 
ing judgments  and  forcible  collisions  between- 
the  two  independent  jurisdictions." 

Inasmuch  as  no  relief  whatever  can  be  ob- 
tained unless  the  proceedings  in  the  state- 
court  can  be  enjoined,  the  cause  vAU  he  re- 
manded, with  direotion  to  dAemiaa  the  hiU  for 
want  of  equity  and  to  dissolve  the  injuiw 
tion. 

Rehearing  denied. 

Affirmed  by  Suprane  Court  of  United* 
States  May  18.  1803. 
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COXKECtZCUT  SUFBEKE  CODBT  OT  EBBtHS. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Patrick  McKEOX 

V. 

NKW  YORK,  NEW  HA VEN.&  HARTFORD 
RAILROAD  COMI'ANY. 


(7B  CoDii.  848.) 

1.  Tbe  tcmporarr  occupation  of  a 
Itlarlkway  with  ralla,  by  a  railroad 
ooupany.  tor  Its  couvenlence  while  elerat- 
lug  Its  roadbed  to  abolish  a  grade  crossInK 
over  a  hlffhway,  entitles  the  abutting  owner 
In  wboiu  resides  the  lee,  and  whose  access 
to  and  from  bis  property  Is  thereby  destroyed, 
to  compensstlon. 

2.  The  Btate  cannot,  nnder  Its  police 
power,  antborlae  a  railroad  companT 
to  utlllM  a  public  blsbwayas  Its  road- 
bed while  It  U  eteTatInc  ItB  tracks  to  abolish 
a  grade  crossing  without  making  compensa- 
tion for  destruction  of  tbe  access  of  the 
abutting  ovner  In  whom  resides  the  fee. 

■3.  Tbe  cbarter  duty  of  a  railroad  com- 
pany to  pay  tbe  damaKcs  iufltcted  on 
individuals  by  the  exercise  of  Its  powers  is 
not  removed  because  It  la  compelled  by  tbe 
state  to  make  changes  In  Its  roadbed  for  the 
public  good. 

4.  In  determining  tbe  damages  to  be 
awarded  an  abuttlnK  owner  because  of 
tbe  temporary  occupation  of  a  street  with 
railroad  tracks,  tbe  fact  may  be  considered 
that,  by  reason  of  the  elevation  of  the  tracks 
above  tbe  grade  of  the  street,  puddlea  of 
water  from  rain  and  melting  snow  were 
formed  on  the  sidewalk  to  the  Inconvralence 
of  such  owner. 

6.  Injury  to  otber  abutting;  ownera  br 
tbe  deposit  In  the  street  by  a  railroad 
eompany,  whose  rlgbt  of  way  abuts  thereon, 
of  machlnory  and  building  materials  while  It 
Is  engaged  In  elevating  its  tracks.  In  tbe  ex- 
ercise of  due  care  and  only  for  a  reasonable 
tlm^,  does  not  entitle  such  owners  to  compen- 
'satlon. 

■O.  Substantial  damajres  may  be  award- 
ed an  abnttluK  owner  whose  property  is 
cut  oil  from  access  to  the  street  by  tbe  use 
of  It  as  a  roadbed  by  a  railroad  company, 
pending  tbe  elevation  of  its  tracks,  which 
may  include  actual  loss  of  rent,  depreciation 
of  rental  value,  permanent  Injury  to  build- 
ings from  the  Jar  of  passing  trains,  Injury 
to  the  ridewalk,  and  the  cost  of  keeping 
horses  employed  In  bis  business,  of  which  no 
use  can  be  made  while  the  tracks  ar«  In  the 
street. 


(December  B,  1002.) 

REPEKVATION  by  the  Court  of  Common 
rieaa  for  Fairfield  County  for  the  opin- 
ion of  the  Supreme  Court  of  Errors  of  nn 
action  brouglit  to  recover  damages  for  ob- 
struction of  a  highway.  Judgment  for  sub- 
sfintial  daviages  advised. 

The  facts  are  stated  in  the  opinion. 


NoTK. — As  to  right  of  abutting  owner  to  re- 
cover damages  for  construction  of  steam  rail- 
road In  the  highway,  whereby  his  access  to  the 
street  is  cut  off,  see  alao  Etgerer  v.  New  York 
C.  &  II.  R.  R.  Co.  (N.  T.)  14  U  R.  A.  381. 
and  note, 
(il  L.  R.  A. 


lletan.  GaAfleld  tt  JndMB,  for  plain- 
tiff. 

8o  much  of  the  order,  at  least,  as  com- 
mandcd  the  four- tracking  of  the  road 
through  Bridgeport  was  not  the  exercise  of 
a  power  which,  in  the  nature  of  the  acts  re- 
quired, would  eonstitute  defendant  an  iwent 
of  the  state,  so  as  to  relieve  it  from  liability. 

Btate  ex  rel.  Neio  Haven  d  D.  B.  Co.  T. 
Railroad  Gomrs.  56  Conn.  313,  15  Atl.  756; 
yeto  Yorh  rf  E.  R.  Co.'a  Appeal,  62  Conn. 
539,  2(1  Atl.  122;  Bradley  v.  Ifew  York  <t 
y.  H.R.  Go.  21  Conn.  295. 

tt  was  not  the  duty,  primarily,  of  the 
state  to  abolish  grade  crossings  where  safety 
required  the  alteration.  It  was  the  concern 
of  the  state  to  command  the  defendant  to 
discharge  the  duty  which  had  been  imposed 
upon  it  as  a  condition  to  the  enjoyment  of 
the  special  privileges  conferred  upon  it. 

\cio  York  d  y.  E.  R.  Go.  V.  Waterhury, 
60  Conn.  8,  2-1  Atl.  439;  A'cic  York  d  \.  E. 
li.  Co.'a  Appeal,  62  Conn.  527,  26  Atl.  122; 
Iturritt  V.  A'cio  Eaven,  42  Conn.  174;  Brad- 
Icii  V.  Xeto  York  A  N.  H.  R.  Co.  21  Conn. 
295 ;  yicholson  v.  yew  York  d  X.  E.  B.  Co. 
22  Conn.  74.  56  Am.  Dec.  390. 

The  decisions  will  not  support  the  claim 
that  in  a  work  not  necessarily  incident  to 
the  removal  of  the  grade  crossings  tlie  acts 
performed,  even  though  required  by  law,  are 
in  the  execution  of  a  govermental  agency. 

WeatOrook's  Appeal,  57  Conn.  101,  17  Atl. 
368 ;  Bradley  T.  yeto  York  d  N.  E.  B.  Co.  21 
Conn.  295;  DooUtlle  v.  Branford,  58  Conn. 
405,  22  Atl.  336;  Woodruff  v.  Catlin,  64 
Conn.  297,  0  Atl.  849;  Woodruff  v.  A'cio 
York  d  S.  E.  R.  Co.  59  Conn.  63,  20  Atl.  17 ; 
ycutoti  V.  yew  York,  y.  H.  d  H.  R.  Co.  72 
Conn.  427,  44  Atl.  813;  yew  Haren  Steam 
Sow  Mill  Co.  V.  A'cu;  Haven,  72  Conn.  285, 
44  Atl.  229,  009. 

The  public,  by  establishing  tbe  highway, 
only  acquired  a  right  of  way  over  it  with  the 
incident  right  of  repairing  it  in  a  reasonable 
manner. 

yicholson  v.  A'etc  York  d  Y.  H.  R.  Co.  22 
Coiiii.  84.  56  Am.  Dec.  390;  Imlay  v.  Union 
Branch  R.  Co.  26  Conn.  249,  68  Am.  Dec 
392;  Canaaiota  Knife  Co.  v.  yewington 
Tramway  Co.  09  Conn.  159,  36  Atl.  1107. 

Elevated  street  railroads  are  held  to  in- 
vade the  private  rights  of  abutting  owners, 
even  in  jurisdictions  in  which  the  fee  of  the 
highways  is  in  the  municipalitv. 

.S'(ori/  V.  yci'-,  York  Elev.  R.  Co.  90  N.  Y. 
143,  43  Am.  Rep.  146;  Williams  v.  Brook- 
.'i/,t  Elev.  R.  Co.  126  N.  Y.  100,  26  N.  E. 
1048 ;  Lewis  v.  yew  York  d  H.  R.  Co.  162  N. 
Y.  227,  56  N.  E.  540;  Fitch  v.  .Vcw  Fort, 
F.  d  B.  R.  Co.  59  Conn.  414,  10  L.  R.  A.  188, 
20  Ati.  345 :  Reining  v.  yew  York,  L.  d  W. 
R.  Co.  128  N.  Y.  157.  U  L.  R.  A.  133,  28  N. 
E.  640. 

To  take  away  a  man's  front  is  to  invade 
a  definite  right  of  property. 

Cullen  V.  Xetc  York,  A'.  E.  d  E.  B.  Co. 
66  Conn.  226.  33  Atl.  910;  yewion  v.  Sew 
York,  y.  E.  d  H.  B.  Co.  72  Conn.  427,  44 
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Atl.  813;  Muood  v.  Partree,  56  Conn.  82,  14 
Atl.  85;  Fitch  v.  New  York,  P.  d  B.  R.  Co. 
59  Conn.  414,  10  L.  K.  A.  188,  20  Atl.  345: 
Trinity  College  v.  Harlford,  32  Conn.  452; 
Gaaastoia  Knife  Co.  t.  Newington  Tramicajf 
Co.  69  Conn,  150,  36  Atl.  1107;  Lctoia  v. 
.Veiti  Yoyk  d  U.  R.  Co.  1C2  N.  Y.  227,  56  N. 
E.  540. 

The  legisliitiire  intended  to  impose  liabil- 
ity whenever  clie  construction  or  develop- 
ment of  tile  railroad  caused  direct  injuries 
to  private  rights. 

Bradley  v.  A^ctc  York,  .V.  B.  &  H.  R.  Co. 
21  Conn.  296;  Longtoorth.  v.  Meriden  d  W. 
R.  Co.  fll  Conn.  451.  23  Atl.  857;  Cullen  v. 
.Veir  York,  N.  U.  d  H.  R.  Co.  66  Conn.  226, 
33  Atl.  ttlO;  yicholson  v.  \ew  York  d  N.  B. 
R.  Co.  22  Conn.  87,  56  Am.  Dec.  390. 

Closing  of  the  sLre.'^t,  if  necessary  to  the 
work,  as  claimed  by  the  defendant,  is  a  part 
of  the  construction.. 

Cullcn  V.  \ew  York,  If.  B.  &  B.  R.  Co.  60 
Conn.  226,  33  Atl.  910. 

Special  damages  might  be  regarded  as  a 
part  of  the  "expense"  of  the  alteration  of  a 
crossing  for  apportionment. 

Wo(j<lruff  V,  Xew  York  d  3V.  E.  R.  Co.  59 
Conn.  93,  20  Atl.  17 ;  State  ex  rel.  New 
York  d  .V.  F!.  R.  Co.  v.  Asylum  Street  Bridge 
Commissi -JH,  (iJ  Conn.  100,  26  Atl.  580;  A'eit 
Uaven  Strum  San  Mill  Co.  v.  New  Haven, 
72  Conn.  276,  44  Atl.  229,  609. 

ll,  is  only  lucct-sary  for  the  plaintiff  to 
state  the  facts  upon  which  he  relies  in  nar- 
rative form,  with  an  appropriate  claim  for 
relief.   'J'his  he  has  done. 

Craft  Refrigerating  Mach.  Co.  v.  Qunni- 
piuc  Urcicing  Co.  63  Conn.  551,  25  L.  R.  A. 
85li,  2!l  Atl.  76;  Botsford  v.  IV'allace,  72 
Conn.  20n,  44  Atl.  10. 

If  the  nets  were  legalized  so  far  as  inter- 
ference with  plaintiff's  rights  was  concerned, 
but  were  not  a  technical  "taking"  and  did 
not  require  an  aDscssment  as  a  pre-requisitc 
to  occupation,  then  an  action  for  trespass 
would  lie  for  the  injury  from  the  authorized 
acts,  in  so  far  as  these  acts  were  in  excess 
of  those  to  which  a  highway  is  dedicated. 

Woodruff  V.  Callin,  54  Conn.  297,  0  Atl. 
84!»;  Woodruff  v.  Ncto  York  d  N.  E.  R.  Co. 
ttii  Conn.  63,  20  Atl.  17;  Neic  York,  A'.  B.  d 
H.  R.  Co.  V.  Long,  69  Conn.  435,  37  Atl. 
1070 :  Nii  holaon  v.  New  York  &  N.  B.  R.  Co. 
-22  Conn.  84,  56  Am.  Dec.  390;  Burritt  v. 
A'cif  Haven,  42  Conn.  174. 

Trespass,  or  trespass  on  the  case,  has  been 
uniformly  regarded  as  the  appropriate  fomi 
of  action  in  this  class  of  cases. 

Bradley  v.  New  York  d  N.  B.  R.  Co.  21 
Conn.  205;  Burritt  v.  New  Haven,  42  Conn. 
174;  Longworth  v.  Ueriden  d  W.  R.  Co.  61 
Conn.  4.>4,  23  Atl.  82";  Lcteia  v.  yew  York 
d  H.  R.  Co.   162  N.  Y.  227,  S6  N.  E.  540. 

The  plnintifT  had  title  to,  and  construc- 
tive pO!<scssion  of.  the  easement,  with  ab- 
sence of  actual  exclusive  possession  by  the 
defendant,  prior  to  the  acta  complained  of. 

Wiilcrbury  Clock  Co.  v.  Irion,  71  Conn. 
259,  41  Atl.'  827;  Fitch  v.  New  York,  P.  d 
B.  R.  Co.  .ID  Conn.  414,  10  L.  R.  A.  188,  20 
Atl.  345;  Cawisiota  Knife  Co.  v.  Newington 
Tramway  Co.  09  Conn.  158,  36  Atl.  1107. 
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If  an  assessment  for  the  damages  is  not 
applied  for  by  the  defendant  an  action  may 
be  brought  by  the  person  injured  for  the  re- 
coveiy  of  damages. 

Bolley  V.  Torrington,  63  Conn.  430,  28 
Atl.  613:  Cullen  v.  Neu:  York,  N.  H.  d  H. 
R.  Co.  66  Conn.  211,  33  Atl.  010. 

Messrs.  Stoddardt  Mara^  tt  Board- 
mam,  for  defendant: 

The  damages  alleged  to  have  been  suffered 
by  the  plaintiff  were  in  consequence  of  the 
exeroidc  of  tlie  police  power  of  the  state,  for 
which  no  action  lies  unless  so  provided  by 
statute. 

The  action  of  the  It^slature  and  the  rail- 
road commissioners  is  an  exercise  of  police 
power. 

Mooney  v.  Clark,  69  Conn.  254.  37  Atl. 
506,  1080;  Wcsthrook's  Appeal,  57  Conn. 
104,  17  Atl.  3C8;  Woodruff  v.  New  York  d 
y.  E.  R.  Co.  59  Conn.  84,  20  Atl.  17 ;  New 
Haven  Steam  Saw  Mill  Co.  v.  New  Haven, 
72  Conn.  276,  44  Atl.  229,  609. 

There  was  no  "taking"  of  any  property  of 
the  plaintiff.  The  burning  of  clothing  and 
furniture  of  individuals  to  prevent  conta- 
gion, is  an  every-day  occurrence,  and  yet  the 
owner  is  not  compensated. 

Beavey  v.  Preble,  64  Me.  120;  Laicton  v. 
Steele,  152  U.  S.  133,  136,  38  L.  ed.  385,  388, 
14  Sup.  Ct.  Rep.  499;  State  v.  Main,  60 
Conn.  123.  36  L.  R.  A.  023,  37  Atl.  80. 

Frequently  it  is  the  case  that  the  exercise 
of  the  police  power  involves  a  depreciation 
in  the  value  of  property  merely  by  prohibi- 
tion of  certain  methods  of  using  it. 

Cooley,  Const.  I>ini.  p.  741,  and  notes; 
Com.  v,  Algrr.  7  Cush.  53;Barbicr  v.  Con- 
nolly, 113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct. 
Rep.  3.57  :  Campbctl  v.  Race,  7  Cush.  408,  54 
Am.  Dec.  728. 

The  railroad  commissioners  had  a  public 
work  in  hand  of  great  magnitude.  They  un- 
questionably had  the  right,  by  virtue  of  their 
general  powers,  and  irrespective  of  the  spe- 
cial acts,  to  close  temporarily,  without  com- 
pensation, any  and  all  streets  or  portions  of 
streets  which  would  emible  them  to  carry 
on  their  great  task  witli  convenience,  econ- 
omy of  time,  and  safety. 

Defendant  was  the  agent  of  the  state,  en- 
gaged in  a  lawful  execution  of  a  police  r^u- 
lation  in  a  case  where  no  provision  is  made 
for  compensation  for  loss  or  damage  inci- 
dentally occasioned  by  the  execution  of  the 
work. 

Ncmion  v.  New  York,  N.  H.  d  H.  R.  Co. 
72  Conn.  420,  44  Atl.  813:  New  Haven 
Steam  Saic  Mill  Co.  v.  New  Haven,  72  Conn. 
27(i,  44  Atl.  229,  609 ;  New  York  d  N.  E. 
It.  Go.  V.  Bristol,  151  U.  S.  567,  38  L.  ed. 
272,  14  Sup.  Ct.  Rep.  437  ;  Northern  Tranap. 
Co.  V.  Chicago,  99  U.  S.  035,  040-642,  25  L. 
ed.  336-338 ;  Fries  V.  Nrtr  York  d  B.  B.  Co. 
169  N.  Y.  270,  02  N.  E.  358;  Wilson  v.  New 
Yoi  k  C.  d  H.  II.  R.  Co.  2  X.  Y.  Supp.  65. 

No  recovery  can  be  had  for  damages  re- 
sulting from  obedience  to,  and  the  lawful 
execution  of,  a  police  regulation  and  order 
of  the  state  of  Connecticut,  except  so  far  as 
the  state  has  by  statute  given  to  persons 
thereby  damagra  the  right  to  compensation. 
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S'eit  Haven  Sicam  Saw  Mill  Co.  v,  Neu) 
Baven,  72  Conn.  284,  44  Atl.  229,  flOO;  yeic- 
ton  V.  Neic  York,  N.  U,  d  H.  R.  Co.  72  Conn. 
42(J,  44  Atl.  813. 

The  uee  and  occupation  of  the  street  by 
the  defendant  as  aet  forth  in  the  finding  wa» 
but  a  legitimate  exercise  of  the  right  which 
the  public  retains  over  all  highways  in  the 
state. 

2  Bates,  Fed.  Eq.  Proc.  624;  Cullen  v. 
New  York,  N.  H.  <C-  H.  if.  Co.  06  Conn.  223, 
33  Atl.  910;  Hoiiistcr  V.  Union  Co.  9  Conn. 
435,  25  Am.  Dec.  3ii. 

To  constitute  a  "taking"  there  must  be  an 
intention  on  the  part  of  the  ex-proprietor 
permant'iitly  to  occupy  the  land.  Mere  tem- 
porary user  is  not  sufficient. 

10  Am.  &  Eng.  Enc.  Law,  p.  1102;  A'eiu 
York,  N.  H.  <Q  H.  R.  Co.  v.  Long.  09  Conn. 
435,  37  Atl.  1070;  Woodruff  V.  .Vci/;  York  & 
N.  E.  R.  Co.  00  Conn.  03,  20  Atl.  17. 

But  the  plaintiff'a  property  was  not  in 
fact  injured  by  any  act  of  the  defendant. 

-  Canastota  Knife  Co.  v.  Netvington  Tram- 
Kay  Co.  liO  Conn.  151,  30  Atl.  1107;  New 
York,  N.  H.  d  H.  B.  Co.  v.  Long,  69  Conn. 
435,  37  Atl.  1070;  Com.  v.  Alger,  7  Cuah.  53; 
Uealcy  v.  A'cic  Ilaven,  41  Conn.  314;  Hoi- 
iistcr V.  Union  Co.  9  Conn.  436,  25  Am.  Dec. 
30;  British  Cast  Plate-Class  ilfrs.  v.  ilere- 
'iith,  4  T.  E.  /94;  Crven  v.  Swift,  47  Cal. 
53ti;Lansing  v.  ^inith,  8  Cow.  140;  Alexan- 
der V.  Mihcaulcce,  16  Wis.  217;  Sutton  v. 
Clarke,  6  Taunt.  20;  Boulton  v.  Crowthcr,  2 
Bam  Sl  C.  703;  (iilman  v.  Philadelphia,  3 
Wall.  729,  18  L.  ed.  100;  Atwater  v.  Ganan- 
daigwi,  124  N.  Y.  602,  27  N.  E.  385;  North- 
ern Transp.  Co.  v.  Chicago,  99  U.  S.  035,  25 
L.  ed.  336:  Osgood  v.  Chicago,  154  111.  196, 
41  N.  E.  40. 

Plaintilf's  damapea  aro  not  special. 

Aticood  V.  Partrce,  56  Cgnn.  80,  14  Atl. 
85;  Clark  v.  8aybrook,  21  Coon.  323;  Bray- 
tan  T.  Fall  Rifcr,  113  Mass.  218,  18  Am. 
Bep.470;  Franklin  Wharf  Co.  V.Portland,  67 
Me.  46,  24  Am.  Rep.  1 :  Willard  v.  Cam- 
bridge, 3  Allen,  574;  Oilman  v.  Philadel- 
phia, 3  Wall.  729,  18  L.  od.  101;  Angell  & 
D.  Hii^hwjivs,  §  21G;  Simon  v.  Atlanta,  67 
Gn.  618.  44" Am.  Kep.  742;  West  v.  Bancroft, 
32  Vt.  367;  Pierce  v.  Drew,  136  Mass.  76,  49 
Am.  Kep.  7;  10  Am.  &  Eng.  Enc.  Law,  p. 
884;  Halsey  v.  Rapid  Transit  Street  R.  Co. 
47  N.  J.  ISq.  380,  20  Atl.  859. 

The  defendant  had  the  right  temporarily 
to  occupy  the  street  for  the  purpose  of  con- 
structing this  viaduct,  as  an  adjoining  and 
abutting  owner,  so  long  as  the  obstruction 
WHS  reasonably  necessary,  and  not  unrea- 
sonably prolonged. 

Pitch  V.  New  York.  P.  £  B.  R.  Co.  69 
Conn.  414,  10  L.  R.  A.  188.  20  Atl.  345; 
Hhcpherd  v.  Baltimore  d  O.  R.  Co.  130  U.  S. 
426,  32  L.  ed.  970,  9  Sup.  Ct.  Rep.  598;  Ray- 
mond V.  Kesebcrg,  84  Wis.  302,  19  L.  R.  A. 
643.  54  N.  W.  612:  Wood  v.  Mears,  12  Ind. 
515.  74  Am.  Dec.  222;  State  ex  rel.  Beatty 
V.  Omaha,  14  Neb.  265,  46  Am.  Rep.  108,  15 
N.  W.  210;  St.  John  v.  New  York,  6  Duer. 
315:  O'lAnda  v.  Lothrop,  21  Pick.  292,  32 
Am.  Dec.  261 ;  Davis  v.  Winslow,  51  Me. 
264.  81  Am.  Dec.  673;  Worth  Manheim  TvJp. 
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V.  Arnold,  110  Pa.  380,  13  AtL  444;  Lanaing 
V.  Smith,  8  Cow.  140. 

No  constitutional  provision,  either  of  the 
state  of  Connecticut  or  the  United  States, 
has  been  violated. 

Barron  v.  Baltimore,  7  Pet.  243,  8  L.  ed. 

'  072;  Coolpy.  Const.  Lim.  pp.  432-436;  5th 
ed.  pp.  192-196;  Den  ex  dem.  Murray  v.  Ho- 
boken  Land  d  Improv.  Co.  18  How.  272,  15 

I  L.  ed.  372;  Davidson  v.  New  Orleans,  96  U. 
S.  97,  24  L.  ed.  616;  Chicago,  M.  &  St.  P.  R. 

I  Co.  v.  Minnesota,  134  U.  S.  418,  33  L.  ed. 

i  970,  3  Inters.  Com.  Rep.  209,  10  Sup.  Ct. 

I  Rep.  462,  702;  Poicell  v.  Pennsylvania,  127 
U.  S.  083,  32  L.  ed.  250,  8  Sup.  Ct.  Rep.  992, 
1257 ;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Veto  York  & 
N.  E.  R.  Co.  T.  Bristol,  151  U.  S.  566,  38  L. 
cd.  200,  14  Sup.  Ct.  Bep.  437. 

Baldwin,  J.,  delivered  the  opinion  of  the 

court: 

The  defendant  seeks  to  justify  the  act* 
complained  of  on  the  ground  that  th^  were 
reasonably  incidental  to  the  work  of  elevat- 
ing its  niilroad  tracks  in  the  city  of  Bridge- 
port so  as  to  remove  certain  dangerous  grade 
crossings,  in  obedience  to  the  command  of 
the  state.  Tliat  it  was  bound  to  obey  this 
cornmaitd,  as  found  in  the  resolution  of  the 
general  assembly  approved  January  22,  1895, 
and  that  the  general  plan  adopt^  for  that 
purpose,  and  embodied  in  the  agreement  be- 
tween the  city  of  Bridgeport  and  the  de- 
fendant, rould  not  be  successfully  attacked 
for  illegality  b^  one  whose  land  might  be 
taken  to  carry  it  out,  are  no  longer  open  to 
question.  Mooney  v.  Clark,  69  Conn,  241. 
37  Atl.  500,  1080:  New  York,  N.  H.  d  H.  R. 
Co.  V.  Whecl'n;  72  Conn.  481.  45  Atl.  14: 
Wheeler  v.  New  York,  N.  H.  £  E.  R.  Co.  178 
U.  S.  321,  44  L.  ed.  1085,  20  Sup.  Ct.  Rep. 
949.  The  board  of  railroad  commissioners, 
in  1890,  on  a  hearing  had  after  public  notice 
to  all  persons  interested,  approved  the 
ngrepment  (which  is  recited  in  Mooney  v. 
Clark),  tind  ordered  its  ejcecution.  It  was 
also  confirmed  by  the  general  assembly  in 
1001.  13  Special  Laws,  p.  730.  One  of  its 
provisions  was  that  during  the  progress  of 
the  work  the  defendant  should  "have  the 
free  use  of  such  streets  or  portions  of  streets 
and  the  right  to  temporarily  close  such 
streets  an  may  be  necessary  for  the  conveni- 
ent prosecution  of  the  work;"  and  the  order 
so  made  by  the  railroad  commissioners  in 
1896  speciflcally  stated  that  "we  deem  it- nec- 
essary and  proper,  for  the  due  execution  of 
the  purposes  of  said  resolution,  an3  do 
order  that  streets  in  said  city  be  tempora- 
rily used,  occupied  and  closed,  as  stipulated 
in  said  agreement."  The  resolution  of  1895, 
to  which  reference  was  thus  made,  directed 
the  raiirond  commissioners  to  make  "all  or- 
ders" which  they  might  deem  necessary  as  to 
"the  temporary  use,  occupation,  or  closing 
of  any  street  in  said  city,  and  including  the 
number  of  tracks  to  be  constructed  by  said 
company."  In  1899,  without  ^ving  any  fur- 
ther notice,  the  board  of  railroad  commis- 
sioners made  another  order  that  the  defend- 
ant should  temporarily  use,  occupy,  and 
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close,  between  certain  points,  a  street  in 
Bridgeport  known  as  "Railroad  avenue," 
which  ran  parallel  and  adjacent  to  its  roil- 
rond,  and  ''lay  and  use  two  temporary 
tracks"  on  that  portion  of  the  street  dtiring 
the  prepress  of  the  work.  The  plaintiff 
owned  a  lot  of  land  fronting  on  this  part 
of  Itrtilnxid  avenue  on  which  had  been  erect- 
ed a  building  containing  a  grocery  store  and 
several  ti-neinents,  and  a  barn  which  he 
used  as  a  livery  stable.  The  defendant  laid 
two  railroad  tracks  on  that  half  of  the  street 
of  which  the  plaintiff  owned  the  fee,  and,  to 
promote  pnbhc  safety,  built  a  tight  fence 
near  the  outer  edge  of  the  paved  sidewalk  in 
front  of  his  store;  tlte  sidewalk,  which  was 
about  0  feet  wide,  becoming  thus  the  only 
part  of  the  avenue  left  open  for  public  use. 
All  direct  communication  between  his  lot 
and  the  main  roadway  of  the  street  was  thus 
cut  off.  On  the  tracks  so  laid  the  defendant 
ran  all  its  trains  for  morethan  a  year, 
which  was  no  longer  than  was  necessaiy  for 
the  completion  of  the  work.  Meanwhile  it 
was  occupying  its  location  for  the  construc- 
tion of  its  new  roadbed  and  laying  its  per- 
manent tracks.  It  could  have  reserved  room 
enough  upon  its  location  for  laying  these 
temporary  tracks  and  could  have  run  all  its 
trains  over  tracks  so  laid  while  the  work 
was  in  progress;  but  time  and  money  were 
siived.  and  the  danger  both  to  its  workmen 
and  the  public  lessened,  by  putting  them  in 
the  street,  and  the  committee  has  found  that 
it  was  necessary  for  the  company  to  do  all 
that  it  did.  Whatever  authority  the  general 
assembly  could  give  for  the  temporary  occu- 
pation of  Railroad  avenue  for  railroad  pur- 
poses has  been  given.  That  authority  is 
ample  to  protect  the  defendant  against  any 
■charge  of  the  commission  of  a  public  wrong. 
No  statute,  however,  can  avail  to  justify  the 
taking  of  private  property  for  public  use 
without  just  compensation.  Const,  art,  1, 
8  11.  The  location  of  an  ordinary  steam 
railroad  upon  a  highway  is  a  taking  of  prop- 
erty. It  imposes  an  additional  burden  upon 
the  soil,  for  which  the  owner  of  the  fee  is 
entitled  to  demand  compensation.  Imlaj/  v. 
Union  Branoh  R.  Co.  26  Conn.  249,  260,  68 
Am.  Dec.  392;  Canaatota  Knife  Co.  v.  Netc- 
inglon  Tramway  Co.  69  Conn.  146,  150,  36 
Atl.  1107.  The  defendant  put  this  burden 
on  soil  owned  by  the  plaintiff.  That  it  put 
it  there  merely  as  a  temporary  expedient  in 
aid  of  a  lawful  work,  and  removed  it  as  soon 
as  the  work  was  completed,  is  only  import- 
ant in  determining  the  amount  of  compensa- 
tion tp  which  he  is  entitled.  A  lawful  woric 
cannot  justify  an  unlawful  expedient,  and 
any  expedient  is  unlawful  as  respects  one 
whose  property  is  thereby  taken  without  his 
consent,  unless  he  is  iirst  paid  for  what  he 
is  to  lose.  Nor  is  a  wrongful  taking  of 
property,  whether  it  be  real  or  personal,  any 
the  less  a  taking  because  it  is  not  perma- 
nently appropriated  to  the  wrongdoer's  use. 
It  is'contcnded  by  the  defendant  that  all 
its  acts  were  done  at  the  command  of  the 
»tate,  that  this  command  was  an  exercise  of 
the  police  power,  and  that  for  damage  due 
to  an  exercise  of  that  power  no  compensation 
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can  be  recovered,  unless  by  force  of  some  ex- 
press statutory  provision.  The  phrase  "po- 
lice power"  has  been  sometimes  used  by 
writers  upon  legal  subjects  as  if  it  denoted 
some  peculiar  and  transcendent  form  of 
legislative  authority.  The  word  "police" 
dots  not  naturally  carry  out  any  such  mean- 
ing. Its  use  in  t.liis  connection  came  into  our 
law  early  in  the  nineteenth  century.  Rus- 
sell, Pol.  Power  of  State,  231.  In  the  Con- 
stitution of  this  state  (art.  10,  5  2),  it  is 
provided  that  each  town  shall  annually  elect 
such  officers  of  local  police  as  the  laws  may 
prescribe.  This  clearly  refers  to  officers  m 
local  administration  and  government.  So, 
as  applied  to  the  state,  police  laws  are  laws 
of  general  administration  and  government. 
Its  power  to  enact  such  laws  extends  over 
all  subjects  within  its  territorial  limits. 
Prigg  V.  Pennaylvaaia,  16  Pet.  539,  026,  10 
L.  ed.  1060,  1082.  The  police  powers  of  a 
state,  in  the  apt  words  of  Chief  Justice 
Taney,  "are  notning  more  or  less  than  the 
powers  of  government  inherent  in  every 
sovereignty  to  the  extent  of  its  dominions." 
The  License  Cases,  5  How.  504,  583,  12  L.  ed. 
256.  If  they  are  exercised  by  legislation 
which  violates  any  right  guaranteed  by  the 
national  or  state  Constitution,  they  are  so 
far  forth  invalid.  Leisy  v.:  Hardin,  135  U. 
S.  100.  108,  34  L.  ed.  128,  132,  3  Inters. 
Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681;  State 
V.  Conlon,  65  Conn.  478,  31  L.  R.  A.  55,  33 
Atl.  519.  The  legislation  on  which  the  de- 
fendant relies  in  the  case  at  bar  makes  no 
direct  provision  for  compensation  for  prop- 
erty taken.  The  Constitution  does,  and 
that  is  enough. 

The  defendant,  however,  is  ad  artificial 
person,  gifted  with  a  franchise  to  construct 
and  operate  a  railroad.  Its  charter  gave  it 
power  to  enter  upon  and  use  all  such  real 
estate  as  might  be  required  for  constructing 
its  road,  with  all  necessary  turnouts, 
through  Bridgeport,  but  it  made  it  liable  to 
pay  all  damages  that  might  thus  arise  to 
any  person.  4  Special  Laws,  1020,  1021; 
Pub.  Acta  1871.  p.  714.  This  liabiUty  was 
not  removed  because  it  was  compelled  to 
make  the  changes  which  involved  the  dam- 
age to  tlie  plaintiff's  property  which  is  the 
subject  of  this  action.  Burritt  v.  Neiv 
liavcn,  42  Conn.  174;  Cullen  v.  New  York, 
N.  H.  d  H.  R.  Co.  66  Conn.  211,  33  Atl.  910. 
If  none  of  his  property  had  been  taken,  and 
his  right  of  access  to  the  highway  not  di- 
rectly obstructed,  it  may  be  that  his  injuries 
would  have  been  too  remote  to  support  a 
judgment  in  his  favor.  Hollister  v.  Union 
Go.  9  Conn.  430,  25  Am.  Dec.  36;  Newton  v. 
New  York,  N.  H.  d  H.  R.  Co.  72  Conn.  420, 
429,  44  Atl.  813.  But  that,  in  order  to  re- 
move a  danger  to  public  safety,  it  was  com- 
pelled to  eliminate  these  grade  crossings  by 
taking  what  belonged  to  the  plaintiff,  did 
not  relieve  it  from  paying  him  its  value.  It 
could  not  enrich  itself  at  his  expense,  with- 
out his  leave,  by  barring  up  the  entrance  to 
his  livery  stable,  so  that  it  might  use  the 
ground  for  temporary  turnouts,  on  which  to 
transact  its  own  business  as  a  common  car- 
rier.  It  was  not  in  position  of  an  ordinary 
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apent  of  the  state,  selected  to  construct  a 
public  work,  in  which  such  agent  has  no 
|)er^onal  interest.  Its  railroad  served  both 
public  and  private  uses.  It  received  a  pri- 
vate benefit  from  its  franchise,  and  it  was 
bound  to  bear  whatever  burdens  the  charter  \ 
which  gave  it  bad  attached  to  its  exercise, 
when  such  exercise  required  and  resulted  in 
llie  appropriation  to  its  own  use  of  rights 
and  property  vested  in  another.  Tlie  plain- 
tiH'*8  real  estate  was  so  appropriated  as 
truly  as  if  the  temporary  tracks  had  been 
laid  behind  his  store,  instead  of  in  front  of 
it,  or  as  if  his  lot  had  fronted  on  a  stVeet 
not  adjacent  to  the  railroad,  and  th»  tempo- 
rary  tracks  had  been  laid  on  that.  The 
tracks  were  raised  above  the  established 
grade  of  the  street,  in  consequence  of  which 
puddles  of  water,  coming  from  rain  or  melt- 
ing snow,  were  sometimes  formed  upon  the 
sidewalk,  and  remained  for  days,  making  its 
u^x!  inconvenient.  This  was  an  element  of 
damage  directly  attributable  to  the  wrong- 
ful use  of  the  roadway,  and  to  be  considered 
in  determining  the  extent  of  the  injury  done 
to  the  plaintill'a  property. 

The  defendant  placed  upon  the  part  of 
Railroad  avenue  which  is  in  question,  be- 
tween its  location  and  the  temporary  tracks, 
large  quantities  of  material,  articles  of  ma- 
chineiy,  and  other  apparatus,  to  facilitate 
its  work  upon  its  location;  but  this  is  found 
by  the  committee  to  have  been  done  witli 
due  care,  and  only  for  a  reasonable  time. 
Such  a  use  of  a  n^hvnty  by  an  adjoining 
proprietor,  while  temporarily  engaged  in 
improving  his  land,  is  one  of  those  which 
were  to  be  contemplated  when  the  highway 
was  established.  The  railroad  company  oc- 
cupied the  position  of  such  an  owner,  by  vir- 


tue of  its  location,  whether  it  owned  the  fee 
or  simpiy  a  right  of  wav.  Fiich  v.  A'eir 
York;  P.  B.  H.  Co.  59  Conn.  414,  10  L.  R. 
A.  188,  20  Atl.  34o. 
The  committee,  at  the  request  of  both  par- 
I  ties,  embraced  in  its  report  a  decision,  not 
only  as  to  the  facts,  but  as  to  the  law  appli- 
cable to  them,  and  assessed  only  nominal 
damages.  The  facts  found,  in  the  view  of 
the  law  which  we  have  taken,  required  the 
assessment  of  substantial  damages.  The  re- 
port states  that  by  reason  of  the  tracks  in 
the  street,  and  their  use  for  train  service, 
and  from  the  cutting  of  the  plaintiff  oil 
from  access  to  the  street,  he  suffered  conse- 
quential loss  and  damage,  as  alleged  in  bis 
complaint,  to  the  amount  of  $l.3(t5.  Thi^i 
vutn  covers  compensation  for  actual  loss  of 
rent  for  one  year  and  five  months ;  deprecii- 
Uon  of  tlie  rental  value  of  the  property  dur- 
ing the  same  period:  depreciation  in  tlif 
value  of  the  use  of  a  tenement  occupied  by 
himself  as  a  family  residence:  permanent 
injury  to  the  building  from  the  jar  occv 
sioned  by  passing  trains;  injury  to  the  side- 
walk; the  cost  of  keeping  three  horses,  of 
which  he  could  make  no  use,  through  one 
winter.  No  (Question  has  been  made  before 
us  as  to  the  right  of  the  plaintiff  to  recover 
for  any  of  these  items  of  loss  in  case  he  were 
entitled  to  substantial  damages. 

The  Court  of  Common  Pleaa  is  therefore 
advised  to  render  judgment  in  ht>  favor  for 
$1,365,  with  interest  from  the  date  when  the 
report  was  Died.  The  costs  in  this  court 
will  be  taxed  in  his  favor. 

Affirmed  by  Supreme  Court  of  United 
States  April  27,  1903. 


FLORIDA  SUPREME  COURT. 


Ex  parte  C.  M.  Cox. 
(  Pla  ) 


•  1.  The  Conatitntlon  of  thU  itate,  In 
orxanlBlDK  the  JaAlelarT'  thereof,  has 
asslKoed  to  each  coart  created  thereby  certain 
Jurisdiction  tberein  designated,  and  has  pro- 
vided tbat  ttie  legislature  may  glvt  to  cer- 
tain of  these  courts  additional  Jurisdiction. 
Where  no  such  provision  Is  made  in  the  Con- 
fltltutlon,  the  lestslatare  cannot  confer  upon 
one  of  these  courts  jarlBdictlon  not  given 
to  It  by  the  ConBtltution. 

2.  A  Twrlt  of  error  does  not  Ite  from 
the  sapreme  court  of  this  state  to  review 
a  Judgment  rendered  bj  an  Indtvtdoal  Justlrn 
thereof  In  a  habeas  corpnt  proceeding. 

(December  18,  1802.) 

'Ileadnotes  by  Uaxwbll,  3. 

Note. — On  the  question  of  superintending 
control  aud  supervisory  Jurisdiction  of  the  su- 
perior over  the  Inferior  or  subordinate  tribunal, 
see  note  to  State  ex  rel.  Pourth  Nat  Bank  v. 
Johnson  (Wis.)  51  L.  B.  A.  88. 
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EUROR  to  review  the  rulings  of  a  single 
justice  of  the  Supreme  Court  denying  a 
writ  of  habeas  corpus  to  procure  petitioner's 
discharge  from  custody  to  which  he  had 
been  committed  b^  one  who  was  alleged  to 
have  no  jurisdiction  over  him.  Dismisaed, 
The  facts  are  stated  in  the  opinion. 
Mr.  O.  M.  Oox,  tn  propria  peraona: 
Where  the  town  claims  an  organization 
and  existence  under  it  quo  warranto  will  be 
against  an  indindual  for  usurping  the  ofBce 
of  mayor ;  and  in  that  proceeding  the  quei>- 
tion  of  a  corporate  existence  of  the  town  can 
be  tried  and  passed  upon. 

folate  ex  rel.  Patterson  v.  McReynolda,  61 
Mo.  203 ;  Btate  ex  rcl.  O'SuUivan  v.  Coffee, 
60  Mo.  59;  2  Dill.  Mun.  Corp.  4th  ed.  p. 
1086,  note  2;  People  v.  Carpenter,  24  N.  Y. 
86;  People  ex  rel.  Wood  v.  Draper,  15  N.  Y. 
532;  Btate  v.  Independent  School  Dist.  29 
Iowa,  264. 

There  ia  no  possible  ground  for  sustaining 
the  incorporation,  and  there  is,  therefore, 
no  such  oflice  as  that  assumed  1^  the  re- 
spondent. 

People  ew  rel.  Bhumicaj/  t.  Bennett,  29 
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Mieh.  451,  18  Am.  Rep.  107;  2  Dill.  Mun. 
Corp.  4tli  ed.  §  895;  People  v.  Rensselaer  de 
R  R.  Go.  15  Wend.  113,  30  Am.  Dec.  33; 
High,  Extr.  L^l  Rem.  2d  ed.  S  696;  State 
ex  rel.  I'rohtaiield  v.  Sharp.  27  Minn.  38,  6 
N.  W.  408. 

An  information  o^inst  the  corporation 
admits  the  existence  of  the  corporation. 

People  cx  rcl.  Weber  v.  Spring  Valley,  129 
111.  169,  21  N.  K.  844;  People  v.  Rensselaer 
d  S.  R.  Co.  15  Wend.  113,  30  Am.  Dec.  33. 

In  quo  warranto  proceedings  the  onus  pro- 
band! in  on  the  respondent  to  prove  his  title 
as  pleaded,  or  as  much  of  it  as  is  traversed. 

people  cx  rel.  Pontiao  v.  Central  V. 
Teleph.  Co.  192  HI.  307,  61  N.  E.  428. 

It  is  not  necessary  to  make  the  municipal 
corporation  a  party  defendant  where  the 
proceeding  ia  instituted  against  the  incum- 
benta  on  the  {i^round  that  a  pretended  munic- 
ipal corporation  bos  nevn*  been  legally  cre- 
ated. 

Eu-ing  v.  Stata,  81  Tex.  172,  16  S.  W. 
872:  2  Spelling,  Inj.  &  Extr.  Rem.  {  1838; 
Territorx}  v.  Armstrong,  6  Dak.  228,  60  N. 
\^'.  832 ;  People  ex  rel.  Lord  v.  Bruennemer, 
168  in.  482,  48  N.  E.  43. 

The  existence  of  the  corporation  could  not 
be  direct!y  inquired  into  in  any  way  othei 
than  by  proceeding  to  oust  individuals 
claiming  to  hold  municipal  offices. 

17  Enc.  PI.  &  Pr.  pp.  435,  430. 

A  person  cannot  be  a  de  facto  oflScra'  after 
a  judgment  of  ouster  has  been  rendered 
against  him  or  there  has  been'  any  other 
judicial  decision  against  his  right  to  hold 
ofiif!e. 

8  Am.  &  Eng.  Enc.  Iaw,  2d  ed.  p.  799;  1 
Dill.  Mun.  Corp.  4th  ed.  276. 

.1/r.  S.  K.  Gillis  for  respondent. 

Maxwell,  J.,  delivered  the  opinion  of  the 
court: 

A  writ  of  error  from  this  court  was  sued 
out  by  petitioner  to  review  a  judgment  in  a 
habeas  corpus  proceeding  rendered  by  a  jus- 
tice of  this  court,  before  whom  the  writ  of 
habeas  corpus  was  returnable.  The  ques- 
tion nriHcs  whether  this  court  has  appellate 
jurisdiction  in  such  a  case. 

The  right  of  at>peal  is  not  as  of  course, 
and.  if  it  exists,  it  is  because  provision  is 
made  therefor  in  our  organic  or  statute  law. 
lie  Curlcy,  34  lon-a,  184. 

In  §  5  of  article  5  of  our  Constitution,  ju- 
risdiction is  conferred  upon  this  court  as 
follows:  "The  supreme  court  shall  have 
appellate  jurisdiction  in  all  cases  at  law  and 
in  equity  originating  in  circuit  courts,  and 
of  appeals  from  the  circuit  courts  in  cases 
arising  before  judges  of  the  county  courts 
in  matters  pertaining  to  their  probate  juris- 
diction, and  in  the  management  of  the  es- 
tates of  infants,  and  in  cases  of  conviction 
of  felony  in  the  criminal  courts,  and  in  all 
criminal  cases  originating  in  the  circuit 
couita.  The  court  shall  have  the  power  to 
issue  writs  of  mandamus,  certiorari,  prohibi- 
tion, quo  warranto,  faabras  corpus,  and  also 
all  writs  necessary  or  proper  to  the  complete 
exercise  of  its  jurisdiction."  Then  follows 
a  provision  that  each  juaUee  may  issue 
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writs  of  habeas  corpus,  under  which  provi- 
sion the  original  writ  herein  was  issued. 

it  is  apparent  that  this  section,  except  as 
to  criminal  cases,  pravides  for  appeals  only 
from  the  circuit  court,  and  gives  such  juris- 
diction in  two  classes  of  cases :  The  first  is 
that  in  which  the  jurisdiction  of  the  circuit 
court  is  orginal,  and  it  then  applies  to  "all 
I  casus  in  law  and  equity  originating  in  cir- 
cuit courts."  The  second  is  that  in  wliicii 
the  jurisdiction  of  the  circuit  court  is  ap- 
pellate, where  it  applies  only  to  coi*tain  des- 
ignated cn»es.  The  case  at  bar  has  not  been 
before  the  circuit  court,  and  there  is  there- 
fore no  express  constitutional  prisvision  for 
writ  of  error  therein. 

The  statutory  provision  for  writs  of  error 
in  habeas  corpus  proceedings  ia  found  in 
chapter  4920  of  the  Acts  of  1901,  amending 
S  1780  of  the  Revised  Statutes;  and  we  will 
assume,  for  the  purposes  of  this  case,  that 
the  language  of  the  act  is  broad  enough  to 
embra<%  such  writ  to  review  the  judgment 
of  a  justice  of  this  court.  The  jurisdiction 
of  this  court  will  then  depend  upon  the  va- 
lidity of  this  act. 

The  Constitution,  in  $  1  of  article  5,  pro- 
vides that  "the  judicial  power  of  the  state 
shall  he  vested  in  a  supreme  court,  circuit 
courts,  criminal  courts,  county  courts,  coun- 
ty judges,  and  justices  of  the  peace."  It 
then  proceeds  to  organize  and  prescribe  the 
jiu-isdiction  of  each  of  tHese  courts.  After 
providing  aa  above  set  forth  for  the  juris- 
diction of  this  court,  in  §  11  of  the  same 
article  it  gives  the  eircuit  courts  original 
jurisdiction  of  certain  designated  cases, 
"and  of  such  other  matters  aa  the  l^isla- 
ture  may  provide,"  and  appellate  jurisdic- 
tion of  certain  cases,  "and  of  such  other 
matters  as  the  legislature  may  provide." 
Subsequent  sections  fix  the  jurisdiction  of 
each  of  the  other  courts  created  by  this  ar- 
ticle; in  some  instances  making  it  definite, 
and  in  others  leaving  it  to  be  fixed  by  law. 
within  certain  prescribed  bounds.  Provi- 
sion is  made  for  the  appointment  of  a  ref- 
eree in  certain  cases,  and  that  "the  cause 
shall  be  subject  to  an  appeal  in  the  manner 
prescribed  by  law." 

In  BO  organizing  the  judiciary  of  the 
state,  it  is  evident  that  the  framers  of  our 
Constitution  have  undertaken  to  prescribe 
the  powers  of  each  of  the  courts  so  created; 
and  when  they  felt  it  necessary  that  provi- 
sion be  made  for  further  jurisdiction,  in  or- 
der that  the  courts,  by  the  flexibility  of  their 
powers,  might  meet  the  unforeseen  or  grow- 
ing demands  engendered  by  new  conditions,, 
they  made  express  provision  therefor,  desig- 
nating therein  the  courts  upon  whidi  sucn 
grant  of  power  should  be  conferred.  Where 
no  such  power  is  delegated  to  the  legislature, 
it  cannot  vest  in  one  of  these  courts  juris- 
diction of  a  matter  withheld  from  it  by  the 
Constitution. 

This  view  is  adopted  in  Texas,  when  it  is 
said  that,  "in  framing  the  provisions  of  ar- 
ticle 6,  'it  was  the  object  of  the  framers  of 
the  Constitution  to  mark  out  a  complete  ju- 
dicial system,  defining  generally  the  prov- 
ince of  each  of  the  courts  by  reference  to 
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the  objects  confided  to  the  action  of  each, 
and  the  relation  of  each  to  the  others.  Such 
a  fiystem  cannot  be  changed  by  action  of  the 
lef^islative  department,  except  when  the 
power  to  make  tiie  change  is  conferred  by  the 
Constitution  itself.'  Ex  parte  Totclea,  48 
Tex.  413;  ^rte  Oinnochio,  30  Tex.  App. 
584,  18  S.  W.  82;  Gibson  v.  Templeton,  G2 
Tex.  555."  L.;ach  v.  State,  36  Tex.  Crim. 
Rfp.  248,  30  S.  \V.  471 :  Titus  v.  Latimer,  5 
Tex.  433;  Has  parte  Whitlow,  59  Tex.  273; 
and  ill  California, — Caulfield  v.  Eudsan,  3 
Cal,  389;  I'arsvm  v.  Tuolumne  County  Wa- 
t€r  Co.  5  Cal.  43,  63  Am.  Dec.  76.  See  also 
Auditor  of  Blate  v.  Atohiaon,  T,  <£  8.  F.  B. 
Co.  G  Kan.  5O0,  7  Am.  Rep.  675,  and  the 
loading  casps  of  ilarbury  v.  Madison,  I 
Craneh,  137,  2  L.  ed.  (iOj  Followed  in  Flor- 
ida V.  Georgia,  17  How.  478,  text  505-509, 
15  L.  ed.  181,  199,  200;  State  ex  ret  King 
V.  HaU,  47  Neb.  579,  GO  N.  \V.  042;  Lake  v. 
Lo-l-e,  17  Nev.  230,  text  238,  30  Pac.  878; 
■Caas  V.  Davis,  I  Colo.  43 ;  Qodhe  v.  Salt 
Lake,  1  Utah,  68;  Territory  v.  Ortiz,  1  N. 
M.  5;  Kent  T.  Mahaffy,  2  Ohio  St.  498. 
Other  cases  holding  that  the  legislature  in 
not  authorized  to  confer  jurisdiction  upon 
constitutional  courts,  though  in  those  cases 
the  language  of  the  Constitution  was  more 
restrictive  than  in  ours,  are  Ex  parte  Jones, 
2  Ark.  93;  State,  Flanagan,  Prosecutor,  v. 
Flainftetd,  44  N.  J.  L.  118;  Btate  use  of 
Fletcher  v.  tlannatcay,  16  Lea,  124;  State 
y.  Sank  of  East  Tennessee,  5  Sneed,  573; 
Vail  V.  Dinning,  44  Mo.  210. 

A  decision  by  this  court  very  much  in 
point  is  that  of  Singer  Mfg.  Co.  v.  Spratt,  20 
Fla.  122,  in  wliich  it  is  held  that,  as  the 
Constitution  had  expressly  conferred  upon 
the  circuit  courts  origiual  jurisdiction  in 
certain  cises,  not  embracing  the  writ  of  pro- 
hibition, it  had  no  jurisdiction  of  this  mat- 
ter. The  court  says:  "Here  we  have  the 
jurisdiction  of  the  circuit  courts  and  of  the 
supreme  court  sharply  defined.  The  power 
to  issue  the  %rrit  of  prohibition  is,  in  clear 
words,  given  fo  the  supreme  court,  as  an 
original  proceeding.  The  Constitution,  enu- 
merating what  original  writs  may  be  issued, 
omits  to  name  the  writ  of  prohibition  as 
within  the  power  of  the  circuit  courts  and 
judges,  but  expressly  gives  the  power  to  is- 
sue^this  writ  to  the  supreme  court.  The 
ancient  maxim,  Inoluaio  unius  eat  excluaio 
alterius,  is  applicable.  As  a  writ  'necessary 
to  the  complete  exercise  of  their  jurisdic- 
tion,' the  circuit  courts  may  issue  a  prohi- 
bition or  any  other  appropriate  writ  to  pro- 
tect its  jurisdiction  in  any  cause  properly 
before  it;  but  this  is  ancillary  to  a  jurisdic- 
tion already  acquired,  and  not  an  original 
process  by  which  to  obtain  jurisdiction. 
A'or  is  it  icithin  the  poicer  of  the  legislature 
to  enlarge  the  jurisdiction  so  strictly  de- 
fined." 'ITio  italics  are  ours.  The  court 
then  quotes  approvingly,  and  applies.  Mar- 
bury  V.  Madi/ton,  1  Craneh,  137,  2  L.  ed.  60. 

The  application  of  this  doctrine  to  the 
present  case  is  made  more  pointed  by  the 
fact  that  the  appellate  jurisdiction  of  this 
court  is  proscribed  in  the  same  section  of  the 
■Constitution  which  authorizes  one  of  its  jus- 
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tices  to  act  in  habeas  corpus  proceedings. 
With  both  subjects  under  consideration  at 
the  same  time,  no  provision  is  made  in  the 
one  making  it  applicable  to  the  other. 
Whether  the  same  rule  would  apply  eqtULlly 
as  to  appeals  from  the  exercise  of  judicial 
powers  created  under  subsequent  amend- 
ments, wfi  need  not  consider. 

And  it  is  further  to  be  observed  that,  un- 
like the  Constitution  of  some  states,  and 
that  first  in  force  in  this  state,  our  present 
Constitution  does  not  provide  that  the  su- 
preme court  shall  have  general  superintend- 
ence and  control  of  all  other  courts.  It  has 
merely  prescribed  that  it  shall  have  certain 
stated  appellate  jurisdiction,  and  certain 
stated  original  jurisdiction,  wlih  no  provi- 
sion, as  in  the  case  of  circuit  courts,  that 
the  le^slature  can  enlarge  this. 

It  only  remains  to  comment  upon  and  dis* 
tinguish  certain  decisions  of  this  court 
wliich  may,  perhaps,  be  regarded  as  indicat- 
ing a  different  view  from  that  here  ex- 
pressed. 

In  Ex  parte  Betiderson,  6  Fla.  279,  it  was 
held  that  the  legislature  had  power  to  pro- 
vide for  appeals  from  justice  courts  to  the 
circuit  courts,  though  only  original  juris- 
diction had  been  expressly  conferred  by  the 
Constitution  upon  the  latter  courts.  The 
court  held  that,  as  the  trial  upon  appeal 
was  de  novo,  it  was  an  exercise  of  original, 
and  not  of  appellate,  jurisdiction ;  the  one 
ingr^ient  of  appellate  power  being^  that  the 
case  had  had  its  origin  in  the  inferior  court. 
Furthermore,  the  Constitution  then  in  force 
provided,  in  $  10  of  article  5,  that,  "in  cases 
tried  before  a  justice  of  the  peace,  the  right 
of  appeal  shall  be  secured  under  such  rules 
and  regulations  as  may  be  prescribed  by 
law."  Xo  court  was  named  as  the  deposi- 
tory of  the  appellate  jurisdiction  contem- 
plated by  this  provision,  and  the  legislature 
charged  with  the  duty  of  making  provision 
therefor  very  properly  reposed  it  in  the  eii^ 
cuit  courts,  where  it  had  been  for  twenty 
years  before  the  Constitution  was  in  force. 

In  Thehaut  v.  Canova,  11  Fla.  143;  Stocp- 
aon  V.  Call,  13  Fla.  337 ;  State  es  rel.  Flor- 
ida Pub.  Co.  V.  Mocker,  35  Fla.  19,  16  So. 
014,  and  Chapman  v.  Iteddick,  41  Fla.  120, 
25  So.  073, — the  power  of  the  legislature  to 
provide  for  the  transfer  of  a  cause  trom  one 
circuit  to  another,  for  the  judge  of  one  cir- 
cuit to  hear  a  cause  pending  in  another,  and 
for  process  from  one  circuit  to  be  executed 
in  another,  is  recognized  and  upheld.  This, 
however,  is  in  the  nature  of  a  r^ulation  or 
provision  for  the  more  effectual  exercise  of 
the  jurisdiction  already  vested  in  these 
courts  by  the  Constitution,  and  is  sustained 
ns  being  not  in  conflict  with  the  Constitu- 
tion in  this  regard,  but  in  furtheranoe  of  its 
provisions  and  purpose. 

In  the  last-mentioned  case  this  language 
is  used:  "While  constitutional  jurisdiction 
cannot  be  restricted  or  taken  away,  it  can  be 
enlarged  by  the  legislature  in  all  eases 
where  such  enlargement  does  not  result  in 
a  diminution  of  the  constitutional  jurisdic- 
tion of  some  other  court,  or  where  such  m- 
Inrgement  is  not  forbidden  by  the  Constita- 
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tion.  Stale  ex  rel.  Florida  Puh.  Go.  v. 
Hooker,  35  Fla.  IS,  16  So.  614;  Barria  v. 
Vanderveer,  21  N.  J.  Eq.  424."  This  must 
be  construed  with  reference  to  the  question 
involved  in  that  case,  which  was  the  right 
of  the  lepslature  to  provide,  in  aid  of  the 
jurisdiction  vested  in  the  circuit  courts, 
that  writs  issuing  therefrom  might  be  levied 
upon  property  situated  in  other  circuits. 
And  the  authorities  cited  therein  will  not 
carry  the  proposition  beyond  this.  The  first 
(35  Fla.  19,  16  So.  614}  is  that  cited  by  us 
holding  that  a  circuit  judge  may  dispose  of 
a  demurrer  pending  in  another  circuit. 

The  other  (21  N.  J.  Eq.  424}  upheld  a 
statute  providing  for  appeal  from  the  pre- 
rogative court  to  the  court  of  errors  and  ap- 
peals. The  Constitution  creating  the  latter 
■court  constituted  it  "a  court  of  errors  and 
appeals  in  the  last  resort  in  all  causes,  as 
heretofore."  It  was  contended  that  the 
words  "•18  heretofore"  related  to  the  word 
"causes,"  and  were  restrictive  of  the  juria- 
'diction  of  the  court.  The  court  repudiated 
this  construction,  and  treated  the  provision 
as  making  the  court  one,  as  theretofore,  of 
last  resort  in  all  causes.  This  they  held  to 
authorize  the  jurisdiction  conferred  the 
act  in  question. 

It  is  most  pertinent  to  the  case  at  bar  to 
note  that  they  held  that  if  the  words  "as 
heretofore"  were  given  the  interpretation 
contended  for,  limiting  the  grant  of  power 
therein  made  to  the  jurisdiction  previous^ 
vested  in  the  court,  it  would  be  a  bar  to  con- 
ferring ujKin  it  appellate  jurisdiction  of  any 
new  matters  thereafter  confided  to  the  infe- 
rior courts,  and  that  a  minority  of  the 
«ourt,  giving  them  that  construction,  held 
the  flct'  in  question  unconstitutional. 

The  writ  of  error  in  thia  oaae  mil  he  dis- 
missed. 

BhaaUef ord  and  Coekrell,  JJ.,  concur. 
Cavtev,  J.,  did  not  take  part  in  the  deci* 
sion  of  this  case. 

Taylor,  Ch.  J.,  dissenting: 

I  am  unable  to  agree  with  the  conclusion 
reached  and  expressed  in  the  opinion  pre- 
pared by  my  brother  Judge  Maxwell  as  to 
the  interpretation  to  be  put  upon  S  5  of  arti- 
-cle  5  of  our  Constitution,  defining  the  juris- 
diction of  the  supreme  court.  Its  language  is : 
"The  supreme  court  shall  have  appellate  ju- 
risdiction in  all  cases  at  law  and  in  equity 
originating  ir^  circuit  court."  It  can  hardly 
be  said  that  the  framers  of  that  instrument, 
in  thus  prescribing  the  general  jurisdiction 
of  the  court  of  last  resort,  undertook  to 
make  the  fact  of  the  actual  beginning  of 
cases  the  test  of  such  jurisdiction,  or  that  it 
intended  to  make  auon  jurisdiction  depend, 
not  upon  the  class  or  character  of  the  ease, 
but  solely  upon  the  fact  of  its  having  been 
commenoed  in  some  particular  court,  regard- 
less of  the  class  or  character  of  the  case  it- 
self. My  view  is  that  such  was  not  its  in- 
tention, but,  on  the  contrary,  that  its  de- 
sign was  to  make  the  appellate  jurisdiction 
of  tjiis  court  depend  upon  the  class  or  char- 
acter of  the  case,  and  that  it  made  use  of 
■61  L.  R.  A. 


the  expression  "originating  in  drcuit 
courts"  simply  as  a  definition  of  the  class 
or  character  of  the  cases  in  general  that  it 
should  have  appellate  jurisdiction  of,  and 
that  such  jurisdiction  in  no  sense  depends 
upon  the  bare  fact  of  the  forum  in  which 
any  given  ease  has  its  actual  beginning. 
Suppose,  illustratio,  some  benighted  individ- 
ual should  file  a  bill  in  equity  in  due  and 
ancient  form  in  the  court  of  some  still  more 
benighted  justice  of  the  peace  to  foreclose 
a  mortgage  on  land  for  $100,  and  such  J.  P., 
despite  demurrers,  pleas  to  the  jurisdiction, 
etc.,  should  enter  a  decree  for  foreclosure, 
likewise  in  due,  ancient,  and  prolix  form; 
an  apj>eal  is  taken  to  the  circuit  court,  and 
the  circuit  judge,  in  absent-minded  mood, 
should  affirm  such  decree;  ia  there  any 
doubt  but  that  this  court,  upon  appeal  or 
certiorari,  would  have  the  power  to  undo  the 
whole  misguided  proceeding,  regardless  of 
the  court  in  which  it  had  its  origin,  or 
would  it  be  deprived  of  the  corrective  power 
of  appellate  review  simply  because  of  the 
fact,  though  a  cause  in  equity,  it  was  not 
commenced  in  the  circuit  courtT  Section  11 
of  the  same  article  of  our  Constitution,  in 
defining  the  jurisdiction  of  circuit  courts, 
uses  this  language :  "The  circuit  courts 
shall  have  exclusive  original  jurisdiction  in 
all  cases  in  equity,  also  in  all  cases  at  law, 
not  cognizable  by  inferior  courts,"  etc.  This 
section  being  in  pari  materia  with  3  fi, 
above,  of  the  same  instrument,  the  two  must 
necessarily  be  construed  together.  In  S  H 
the  class  of  cases  that  can  rightfully  and 
properly  be  originated  in  the  circuit  courts 
is  clearly,  but  in  general  terms,  defined;  and 
§  5,  in  contemplation  of  the  fact  that  a 
cause  cannot  originate  in  a  court  having  no 
original  jurisdiction  to  entertain  it,  uses  the 
word  "originating"  in  the  sense  of  defining 
a  general  class  of  causes  that  may  rightfully 
and  properly  originate  in  circuit  courts,  and 
not  in  the  restricted  sense  of  causes  that  do 
in  fact  originate  there,  whether  properly  or 
improperly.  The  word  "originating,"  used 
in  S  5,  should  be  given  a  broad  and  liberal 
construction,  consistent  with  the  patent  de- 
sign of  the  Constitution  to  give  the  court  of 
last  resort  appellate  review  of  any  and  all 
cases  that  may  properly  originate  in  circuit 
courts,  by  reason  of  the  fact  that  the  latter 
courts  are  given  original  jurisdiction  over 
them.  How  can  a  camie  be  said  to  originate 
in  a  court  unless  such  court  is  clothed  with 
original  jurisdiction  over  it  ?  And  when  we 
pay,  in  the  broad,  general  language  of  a  con- 
stitution, "causes  originating  in  circuit 
courts,"  is  it  not  necessarily  understood  that 
such  causes  are  contemplated,  over  which 
circuit  courts  have  the  initiatory  right  to 
entertain  jurisdiction,  and  not  to  such  cases 
only  as  may  happen  to  be  actually  com- 
menced therein!  My  view  is  that  said  {  6 
gives  to  this  court  jurisdiction  to  review 
any  and  every  cause  over  which  circuit 
co'ivts  are  now  vested  with  original  jurisdic- 
tion, and  also  in  alt  causes  that  may  'in  fu- 
ture be  properly  put  within  the  original  ju- 
risdiction of  such  circuit  courts  by  l^sla- 
tion ;  and.  If  a  ease  be  found  in  whieh  some 
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other  tribunal  ia  given  eoncurrent  original 
jurisdiction  with  the  circuit  court,  the  right 
of  review  vesta  in  this  eourt  over  such  case, 
r^ardlcss  of  the  fact  as  to  whether  it  woa 
actually  commenced  in  such  circuit  court,  if 
it  belongs  to  a  class  of  cases  over  which 
such  circuit  court  might  have  entertained 
original  jurisdiction.  But  even  if  this  con- 
struction be  not  correct,  we  have  said  in 
Chapman  v.  Beddiok,  41  Fla.  120,  text  133, 
25  So.  673,  that,  "while  eonstitutiooal  ju- 
risdiction cannot  be  restricted  or  taken 
away,  it  can  be  enlarged  by  the  l^slature 
in  all  cases  where  such  enlargement  does  not 
result  in  a  diminution  of  the  constitutional 
jurisdiction  of  some  other  court,  or  where 
such  enlargement  is  not  forbidden  by  the 
Constitution."  We  have  a  constitutional 
inhibitiou  against  the  creation  of  other  judi- 
cial tribunals  than  those  expressly  estab- 
lished by  that  instrument,  but  where  in  its 
provisions  relating  to  the  jurisdiction  of 
this  court  is  the  inhibition  against  the  en- 
largement by  legislation  of  such  jurisdic- 
tion in  any  direction  that  does  not  encroach 
upon  jurisdiction  expressly  lodged  else- 
where? The  only  answer  is.  Expressio  un- 
iua  €Mi  exclusio  alterius.  The  principle  of 
this  maxim  should  be  applied  with  great 
caution  to  the  provisions  of  an  organic  law 
that  is  supposed  to  deal  with  its  subjects  in 
the  broadest  and  most  comprehensive  sense, 
and  that  never  goes  into  individual  details. 
T  have  no  doubt  that  Rev.  Stat.  S  17^80,  as 
funended  by  Laws  1001,  chap.  4H20,  under- 
takes to  give  to  this  court  the  right  to  re- 
view upon  writ  of  error  the  judgment  of  an 
individual  iiistice  thereof  iA  a  habeas  cor- 
pus case.  This  being  true,  in  order  to  deny 
such  jurisdiction  it  is  necessary  to  adjudiic 
this  statute  to  be  in  violation  of  the  Consti- 
tution. What  specific  provision  of  that  in- 
strument does  it  transgress?  The  answer 
is  still,  Exprensio  unius  est  cxclusio  alte- 
rius, and  this  in  the  face  of  the  principle  so 
often  announced  by  this  and  other  courts, 
that,  if  there  is  any  reasonable  doubt  as  to 
whether  any  legislative  enactment  violates 
the  Constitution,  such  legislation  should  be 
upheld  by  the  courts. 

Mabrr,  J.,  dis<:onting: 

It  being  conceded  in  this  case  that  the  leg- 
islature has  by  statute  undertaken  to  pro- 
vide for  a  revipw  of  a  decision  rendered  by 
a  justice  of  this  court  in  habeas  corpus  easiis 
by  writ  of  error  to  tlie  supreme  court,  the 
quefltinn  considered  by  the  eourt  is  whether 
the  legislature  has  power  to  enact  such  a 
provision.  The  settled  rule  in  this  court  is 
that,  if  there  be  a  roasonaltlo  doubt  as  to  the 
constitutionality  of  a  statute  passed  Ky  the 
legislature,  the  statute  should  be  sustained. 

By  the  5th  or  judiciary  article  of  the  Con- 
stitution, the  judicial  power  of  tiit  state  is 
vested  in  a  supreme  court,  ciicuit  courts, 
criminal  courts,  county  courts,  county 
judges,  and  justices  of  the  peace,  with  au- 
thority in  the  legislature  to  establish  in  in- 
corporated towns  and  cities  courts  for  the 
punishment  of  offenses  against  municipal 
ordinances.  In  the  35th  section  of  the  arti- 
61  L.  R.  A. 


cle  it  is  ordained  that  no  courts  other  than 
those  therein  specified  shall  be  established 
in  this  state,  with  an  amendment  thereto 
that  the  legislature  may  confer  judicial 
power  upon  the  railroad,  commission.  The 
jurisdiction  and  powers  of  the  designated 
inferior  courts  aro  granted  or  provided  for, 
with  appellate  review  from  the  lower  to  su- 
perior courts.  The  circuit  courts  shall  have 
final  appellate  jurisdiction  in  all  civil  and 
criminal  cases  arising  in  the  county  court, 
or  before  the  county  pudge,  of  all  misde- 
meanors tried  in  criminal  courts,  of  judg- 
ments or  sentences  of  any  mayor's  court,  and 
of  all  cases  arising  before  justices  of  the 
peace  in  counties  in  which  there  is  no  coun- 
ty court,  and  supervision  and  appellate  ju- 
risdiction of  matters  arising  before  county 
judges  pertaining  to  their  probate  jurisdic- 
tion, or  to  the  estates  and  interests  of  mi- 
nors, and  of  such  other  matters  as  the  legi»* 
lature  may  provide.  The  original  and  ex- 
clusive original  jurisdictions  of  the  circuit 
courts  are  defined,  and  by  the  5th  section  of 
the  article  it  is  ordained  that  "the  supreme 
court  shall  have  appellate  jurisdiction  in  all 
cases  at  law  and  in  equity  originating  in  cir- 
cuit courts,  and  of  appeals  from  the  dreuit 
courts  in  cases  arising  before  fudges  of  the 
county  courts  in  matters  pertaining  to  their 
probate  jurisdiction  and  in  the  management 
of  the  estates  of  infants,  and  in  cases  of  con- 
viction of  felony  in  the  criminal  courts,  and 
in  nil  criminal  cases  originating  in  the  cir- 
cuit courts.  The  court  shall  have  the  power 
to  issue  writs  of  mandamus,  certiorari,  pro- 
hibition, quo  warranto,  habeas  corpus,  and 
also  all  writs  necessary  or  proper  to  the 
complete  exercise  of  its  jurisdiction.  Eaeh 
of  the  justices  shall  have  power  to  issue 
writs  of  habeas  corpus  to  any  part  of  the 
state  upon  petition  by  or  on  behalf  of  any 
jx'rson  held  in  actual  custody,  and  may 
niiike  such  writs  rftumable  before  himiielf 
or  tlie  supremo  court,  or  any  justice  thereof, 
or  before  any  circuit  judge."  Appellate 
I>owpr  i»  eonferred  upon  the  supreme  court 
in  eeitain  enumerated  cases,  but  there  are 
no  terms  of  negation  in  the  grant.  Un- 
doubtedly, in  the  exercise  of  the  various  ju- 
dicial powers  by  the  different  courts  speci- 
liod,  the  supreme  court  has  appellate  power, 
aiut  eau  only  h;ive  appellate  power,  in  the 
caava  enumerated  in  the  5th  section.  The 
grant  of  jurisdiction  to  the  inferior  courts, 
and  the  express  provision  for  a  review  of 
its  exercise  by  other  courts  than  the  su- 
preme court,  would  exclude  the  jurisdiction 
of  this  court,  unless  otherwise  expressly 
provided.  But  express  power  is  conferred 
upon  a  justice  of  the  supreme  court  to  hear 
and  determine  habeas  corpus  cuses,  and  his 
powers  in  this  respect  are  distinct  from 
those  exercised  by  any  of  the  other  courts 
enumerated  in  the  Constitution.  It  is  true 
that  he  has  in  such  ca.ses  concurrent  powers 
with  circuit  courts  and  the  supreme  court, 
but  it  cannot  be  said  that  while  acting  in 
such  matters  he  is  either  a  circuit  court  or 
a  supreme  couit,  as  organized  by  the  Con- 
stitution. The  theory  of  our  Constitution 
in  reference  to  the  wganization  of  the  differ- 
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ent  courts  mentioned  for  the  exercise  of 
usual  judicial  powers  is  that  appeals  can 
only  come  to  the  supreme  court  from  any  of 
the  eniunerated  inferior  courts  in  the  cases 
mentioned,  but  the  powers  of  a  justice  of 
this  court  in  habeas  corpus  matters  are  ex- 
ceptional, and  rest  upon  a  special  grant  in 
the  Constitution.  Such  a  grant  in  the  ab- 
sence of  some  prohibition  would  not  exclude 
the  right  of  the  legislature  to  authorize  a 
review  of  this  decision,  and,  as  the  consti- 
tutional grant  of  appellate  power  over  cer- 
tain cases  originating  in  the  inferior  courts 
enumerated  contains  no  words  of  negation 


it  seems  to  me  that  it  should  not  be  so  con- 
strued as  to  prevent  the  legislature  from  au- 
thorizing a  review  of  a  decision  of  a  justice 
of  this  court  in  the  special  exercise  of  pow- 
er in  habeas  corpus  cases.  This  conclusion 
is  in  conflict  with  the  opinion  of  the  ma- 
jority of  the  court,  and,  entertaining  the 
view  that  the  statute  authorizes  a  writ  of 
error  from  this  court  to  review  the  decision 
of  a  justice  of  this  court,  I  do  not  agree 
to  the  result  in  this  ease. 

Kehearing  denied. 


GKORGIA  SUPREME  COURT. 


Winnie  SIMMONS,  Plff.  in  Err., 

V. 

GKORGIA  IRON  &  COAL  COMPANi'. 


(. 
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*1.  The  proceeding  by  habeaa  corpnB 
Is  not,  BtrtetlT'  MpealclnSt  eltber  a 
oItU  or  criminal  mctlon,  bat  a  amn- 
mary  remedy  created  for  the  benefit  of  a  per- 
son lllei^lly  held  In  custody  by  another,  and 
having  for  Us  sole  object  the  restoration  to 
liberty  of  such  person.  The  origin,  history, 
and  purpose  of  the  writ  of  habeas  corpus  ad 
subjiciendum  discussed. 

X.  Wbtle  the  trrlt  of  IiaheaB  corpna  1» 
a  "writ  of  rlRTht,"  It  does  not  Issne  as  a 
matter  of  course,  bat  only  when  the  applica- 
tion therefor  contains  allegations  which,  If 
true,  would  authorize  the  discbarge  at  the 
person  held  In  custody. 

3.  The  technical  rules  of  pleading  are 
not  applicable  in  a  pi'oceedlng  of  this 
character,  and  where  a  writ  has  been  Issued, 
and  In  response  thereto  the  person  detained 
has  beea  brought  Into  court,  it  Is  not  the 
proper  practice  to  demur  to  the  petition  for 
want  of  sufficient  allegations.  While  a  mo- 
tion to  quash  the  writ  may  be  made  on  this 
ground,  the  better  practice  when  tbe  person 
detained  Is  before  the  court,  Is  to  Inquire  Into 
tiie  cause  of  the  restraint,  and  pass  such  or- 
der as  tbe  Justice  of  the  case  requires. 

4.  Ko  reHponse  vrlll  Mtisfr  the  writ  un- 
less accompanied  wltb  tbe  body  of  the  per- 
son held  In  custody,  or  unless  a  satisfactory 
reason  for  his  nonproductlon  Is  given ;  and 
where,  'n  a  given  Instance,  a  writ  has  been 
issued,  and  tbe  respondents  have  appeared  at 
the  time  appointed  In  tbe  writ,  and  a  hear- 
ing 1b  bad,  it  will  be  presumed,  nothing  to  the 
contrary  appearing,  that  the  person  claimed 
to  be  illegally  restrained  of  his  liberty  was 
before  the  coart  at  that  time. 

5.  Althoncch  a.  Jndtre  may  haTe'no  au- 
thority to  Isane  a  writ  directed  to  a 
person  holding  another  In  custody  beyond 

'Headnotes  by  Cobb,  J. 


Note. — As  to  right  to  hire  out  convicts,  see 
alM  cases  In  note  to  Topeba  v.  Boutwell  (Kan.) 
27  L.  R.  A.  593. 

For  commitment  of  convicts  to  custody  of  nn- 
offlcial  institutions,  see  also  Senate  of  Happy 
Home  Clob  Alpena  County  (Mich.)  23  L. 
R.  A.  144,  and-  Farmer  t.  8t  Faal  (Minn.)  83 
L.  B.  A.  199. 
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certain  territorial  limits,  yet,  where  he  does 
Issue  the  writ  thus  directed,  and  the  respon- 
dent obeys  Its  mandate  hy  producing  into 
court  the  person  detained,  a  plea  that  tbe 
court  had  no  jurisdiction  to  Issue  tbe  writ 
should  be  overruled,  and  the  cause  of  the  de- 
tentlou  Inquired  Into.- 

®-  T*"*  Jndare  of  a  city  coart,  the  Juris* 
diction  of  which  extends  over  the  whole  of 
the  county  In  which  it  Is  located,  bas  power 
to  grant  the  writ  directed  to  any  person  hav- 
lug  another  In  Illegal  custody  within  the  ter- 
ritorial limits  of  the  connty,  and  to  make  It 
returnable  to  any  place  within  the  county, 
notwithstanding  such  person  may  be  a  non- 
resident of  tbe  county. 

T.  The  fact  that  the  application  may 
■how  that  tbe  person  held  In  custody 
Is  detained  under  a  void  sentence  of  the  su- 
perior court  would  not  prevent  the  Judge  of  a 
city  court  having  power  to  grant  the  writ 
from  taking  Jarlsdlctloa  of  tbe  proceeding. 

8.  Where  Conr  sentences  In  mlsde- 
meanor  cases  are  Imposed  against  the 
same  person  on  the  same  day,  each  one  after 
the  first  providing  that  the  term  of  service 
should  begin  to  run  at  the  expiration  of  tbe 
time  fixed  by  those  preceding,  the  convict 
Is  not  entitled  to  be  discharged  from  custody 
until  he  has  served  the  aggregate  time  fixed 
by  tbe  four  sentences. 

0.  Convicts  oannot  be  worked  In  prt- 
Tnte  chain  vnnffs  controlled  by  private 
Individuals,  and  a  convict  confined  on  such  a 
chain  gang  should  be  released  from  the  cus- 
tody of  the  individuals  controlling  it,  and 
remanded  to  the  custody  of  the  authorities 
lawfully  entitled  thereto. 

10.  The  fact  that  the  aTerments  of  a 
petition  for  habeas  corpus,  which  It  la 
claimed  show  tbe  detention  to  be  Illegal  are 
made  "on  information  and  belief."  Is  do 
ground  for  quashing  the  writ  or  refusing  to 
Issue  It.  More  especially  la  this  so  where 
the  application  Is  made  by  a  person  other 
than  the  one  alleged  to  be  restrained  of  his 
liberty. 

11.  While  there  Is  no  precedent  for  Is. 
sulnr  a  writ  of  habeas  corpus  directed 
to  a  corporation  as  such,  yet  where  a  writ 
Is  directed  to  a  corporation,  "and  its  officers 
aijents,  and  employees,"  and  one  or  more  of 
such  persons  respond  by  producing  the  body 
of  the  person  detained,  the  Irregularity  In 
the  address  of  the  writ  will  be  no  ground  for 
refusing  to  Investigate  the  cause  of  the  de- 
tentlon.  The  practice,  however,  of  thus  Is- 
snlDg  the  writ,  is  not  to  be  con 
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It  should  be  directed  to  tbe  Individual  hny- 
log  the  Rctoal  phTBical  custody  and  control 
of  the  person  detained,  and,  If  this  cannot 
readily  be  ascertained,  then  to  someone  who 
la  manifestly  a  party  to  tbe  detention,  and 
aids  and  abets  It. 

(Marcb  13,  190S.) 

ERROR  to  the  City  Court  of  Cartersville 
in  and  for  Bartow  County  to  review  a 
judgment  diainisfiing  an  application  for  a 
writ  of  habeas  corpus  to  secure  the  release  of 
WesB  Siuiiiions  from  custody  in  which  hewas 
allef^  to  be  illegally  detained.  .  Reverted. 
The  facts  are  stated  in  the  opinion. 
Mr.  jr.  B.  Conyers  for  plaintiff  in  error. 
Messis.  John  W.  AUn  and  Faml  F. 
AUb,  for  defendant  in  error: 

In  civil  cases  a  defendant  may  demur, 

Slead,  or  answer,  and  these  defenses  must  be 
etermined  in  the  order  named. 
Ga.  Cir.  Code,  5047. 

One  ground  of  drannrror  is  founded  upon 
the  want  of  jurisdiction  of  the  court. 

Ga.  Civ.  Code,  604iB. 

Motion  to  quash  the  writ  may  be  made. 

9  Am.  &  Eng.  Enc.  Law,  p.  202,  note  6. 

The  superior  court  has  greater  jurisdic- 
tion than  the  city  court.  It  is  superior  to 
the  city  court,  and  its  decrees  cannot  be  re- 
versed by  the  latter  court. 

PiUt  V.  Hall,  60  Ga.  301;  Fttrston  r.  Bl- 
hcrt  County  (Ga.)  43  S.  E.  402;  Perry  v. 
McLendon,  62  Ga.  605;  ilaancell  v.  Tumlin, 
7»  Ga.  570,  4  S.  E.  858. 

Jurisdiction  cannot  be  given  by  consent. 

Ga.  Civ.  Code,  5079. 

If  the  case  has  no  jurisdiction  it  will  be 
dismissed. 

i'oice^;  T.  Cheshire,  70  Ga.  357,  48  Am. 
Kfflp.  672. 

Jurisdiction  of  the  subjeot-matter  oannot 
be  waived. 

Wataou  T.  Pearre,  110  Ga.  320,  35  S.  £. 
316. 

A  proceeding  by  habeas  corpus  is  a  civil 
proceeding  to  enforce  a  civil  right. 

0  Am.  &  Eng.  Enc.  Law,  p.  164;  15  Am. 
&  Eng.  Enc.  I^w,  p.  157,  and  notes  4,  6; 
Church,  Habeas  Corpus,  S  88;  Em  parte 
Totn  Tong,  108  U.  S.  556,  27  L.  ed.  826,  2 
Sup.  Ct.  Hep.  871,  Affirmed  in  Kurtz  t.  Mof- 
fitt,  115  U.  S.  494,  29  L.  ed.  469,  6  Sup.  Ct. 
Bcp.  148. 

There  Is  no  allegation  in  plaintiff's  peti- 
tion tliat  defendant  resides  in  Bartow  coun- 
ty. 

Etoicah  Milling  Go.  v.  Crenshaw,  116  Ga. 
406,  42  S.  E.  709. 

Mr.  Sam  P.  Maddox  also  for  defendant 
in  errw. 

Gobi),  J.,  delivered  the  opinion  of  the 

court: 

Winnie  Simmons  presented  to  the  judge 
of  the  city  court  of  Cartersville  a  petition 
for  habeas  corpus,  alleging  substantially  the 
following:  Petitioner's  husband,  Wess  Sim- 
mons, is  now,  and  has  been  for  more 
than  twelve  months  past,  confined  in  a  chain 
gang  in  Bartow  county,  which  is  main- 
tained and  operated^  "as  your  petitioner  is 
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informed,  believes,  and  alleges,"  by  the 
Georgia  Iron  &  Coal  Company,  a  private 
corporation  doing  a  mining  business  in  tlut 
county.  On  November  8,  1901,  four  sepa- 
rato  misdemeanor  sentences  were  pro- 
nounced against  petitioner's  husband  by  the 
superior  court  of  Bartow  county;  the  first 
two  imposing  an  alternative  sentence  of 
twelve  months'  labor  in  the  chain  gang  on 
tbe  public  works,  and  the  last  two  each  im- 
posing an  alternative  of  six  months'  labor  in 
such  chain  gang.  Each  aentenee  after  the 
first  provided  that  it  was  to  commence  at 
the  expiration  of  the  terms  fixed  in  tbe  pre- 
vious sentences.  Being  unable  to  pay  the 
Anes  imposed  in  the  judgments  referred  to, 
the  convict  was,  on  November  9th,  delivered 
to  the  corporation  above  named,  which  cor- 
poration, by  its  agents,  servants,  and  em- 
ployees, placed  him  in  a  chain  gang,  where 
.be  tias  been  confined  at  hard  uuior,  except 
when  he  was  wholly  unable  to  work.  Peti- 
tioner does  not  know,  of  her  own  knowledge, 
whether  this  chain  gang  is  a  l^;al  plaee  of 
confinement,  ,or  not,  but,  upon  information 
and  belief,  alleges  that  the  county  commis- 
sioncrs,  acting  through  the  solicitor  general, 
made  a  contract  with  the  corporation  by 
which  it  was  to  pay  the  commissioners  a 
stated  sum  per  month  as  hire  for  the  con- 
vict for  a  term  of  three  years  from  his  re- 
ception by  tjie  corporation  under  the  several 
sentences  of  the  court  referred  ta  Peti- 
tioner also  alleges,  upon  informati<m  and 
belief,  that  the  servants,  agents,  and  on- 
ployees'controlling  and  operating  the  diain 
gang  are  in  the  employ  of  the  corporation, 
and  are  paid  for  their  services  by  it,  and 
that  her  husband  is  not  now  confined  in  a 
chain  gang  on  the  public  works,  as  the  law 
contemplates,  but  t^t  he  is  illegally  de- 
tained and  confined  in  a  chain  gang  unau- 
thorized the  laws  of  Georgia,  under  a 
contract  luade  as  aforesaid,  which  eontraet 
petitioner'  alleges,  upon  information  and  be- 
lief, is  illegal  and  unauthorized  by  law. 
Petitioner  also  shows,  upon  information  and 
belief,  that  the  superior  court  of  Bartow 
county  had  no  legal  right  to  suspend  tbe 
operation  of  three  of  tbe  sentences  pro- 
nounced against  her  husband;  that,  wnile 
9  1041  of  the  Penal  Code  of  1896  autboriaei 
this  to  be  done  in  felony  cases,  there  ia  no 
authority  of  law  for  such  action  in  misde- 
meanor offenses.  Petitioner  alleges  that 
the  sentences  referred  to  run  concurrently, 
and  that  after  the  lapse  of  twelve  months 
all  are  satisfied.  Petitioner  does  not  attach 
a  copy  of  the  contract  with  the  corporation 
and  the  county  commissionen,  because  she 
does  not  know  whether  such  contract  was 
in  writing  or  parol.  The  prayer  was  that 
the  writ  of  habeas  corpus  be  issued,  directed 
to  the  "Georgia  Iron  &  Coal  Company,  a 
coi*poration  as  aforesaid,  and  its  officers, 
agents,  and  employees  who  have  the  charge 
and  custody  of  said  Wess  Sinunons."  TbM 
writ  was  issued,  and  directed  to  tiie  corpora- 
tion, "its  officers,  agents,  and  employees." 
It  was  served  upon  a  named  person  as  an- 
perintendent  ana  agent  of  the  corporation. 
At  the  time  set  for  a  hearing,  tbe  respond- 
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ents  appeaa-ed  and  filed  what  they  termed  a  [ 
demurrer  to  the  petition,  on  the  grounds  ' 
that  the  judge  of  the  city  coart  had  no  ju- 
riBdieticm  to  hear  and  determine  t4ie  p«ti* 
tion.  or  to  grant  the  relief  prayed  for;  that 
"no  cause  of  action  ie  set  forth  in  the  peti- 
tion," and  uo  jurisdiction  of  "this  defend- 
ant" is  shown  by  the  petition.  The  peti- 
tioner objected  to  the  consideration  of  the 
demurrer,  on  the  ground  that,  the  writ  hav- 
ing been  issued,  it  was  incumbent  upon  the 
respondents  to  file  an  answer  to  the  same, 
and  that  the  petition  was  not  subject  to  at- 
tack demurrer.  The  judge  overruled  this 
<d>jectioD,  heard  argument  on  the  demurrer, 
and  sustained  the  same.  To  these  ruliaxa 
the  petitioner  excepted. 

1.  Questions  growing  out  of  an  alleged  il- 
legal restraint,  of  a  person's  liberty  are  al- 
ways questions  of  much  delicacy  and  im- 
portance. Tliey  impose  upon  the  judiciary 
the  duty  of  instituting  a  careful  and  pains- 
taking investigation  Into  the  cause  of  the 
detention,  and,  if  it  be  shown  to  be  ill^l, 
the  courts  should  not  be  too  astute  in  find- 
ing technical  objections  to  the  manner  in 
which  the  legality  of  the  restraint  is  called 
in  question.  On  account  of  the  character 
and  importance  of  the  questions  made  by  the 
record,  it  is  necessary  to  make  some  inquiry 
into  the  nature  and  object  of  the  writ  of 
habeas  corpus,  and  the  proceedings  upon 
which  it  is  issued.  Many  are  accustomed 
to  re^^d  the  writ  as  almost  obsolete  and  of 
little  practical  value,  and  this  results, 
doubtless,  from  the  fact  that  it  is  so  seldom 
called  into  operation.  But  the  writ  is  as 
much  ft  palladium  of  liberty  to-day  as  it 
was  during  the  abuses  existing  in  the  days 
of  the  ancient  English  sovereigns.  It  is  to 
Hie  credit  of  an  advanced  civilization  that 
the  necessity  for  the  issuance  of  the  writ 
rarely  ever  arises,  but  the  Constitution  of 
this  state  declares  that  the  privilege  of  the 
writ  shall  never  be  suspended,  and  it  stands 
to-day,  OS  it  did  in  the  days  of  King 
Charles,  to  protect  and  safeguard  the  liberty 
of  the  citizen.  The  origin  of  the  writ  has 
been  left  in  some  obscurity.    There  is  am- 

Jile  evidence,  however,  that  it  in  use  be- 
ore  the  days  of  Magna  Charta.  See  2  Spel- 
ling, Extr.  Relief,  O  1154,  1157;  15  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  128,  129.  The 
common-law  writ  became  so  little  respected 
that  it  no  longer  afforded  real  or  substan- 
tial benefits  to  English  subjects,  and  it  was 
not  until  after  the  passage  of  Stat.  31  Chas. 
n.,  known  as  the  'habeas  corpus  act,"  that 
the  writ  came  to  be  thoroughly  reorganized 
in  its  fullest  scope.  This  act,  by  virtue  of 
our  adopting  statute,  became  a  part  of  the 
law  of  this  state.  See  Schley's  Digest,  p. 
262;  Cobb's  Digest,  p.  1131.  Numerous 
changes  have  since  been  made  in  the  act  by 
statutes  passed  since  its  adoption.  See 
Cobb's  Dig.  543;  Penal  Code  1895,  SS  1210 
tt  aeg.  The  writ  with  which  we  are  now 
dealing  was  the  one  known  to  the  common 
law  as  the  "habeas  corpus  ad  subjicien- 
dum," and  was  issued  in  cases  of  illegal  de- 
tention. 3  Bl.  Com.  p.  131.  The  proceed- 
ing habeas  corpus  was,  strictly  speaking, 
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neither  a  civil  nor  criminal  action.  "It 
was  not  a  proceeding  in  a  suit,  but  was  a 
summary  application  by  the  person  de- 
tained. No  other  party  to  the  proceeding 
was  necessarily  before  or  represented  before 
the  judge  except  the  person  detaining,  and 
that  person  only  because  he  had  the  custody 
of  the  applicant,  and  was  bound  to  bring 
him  before  the  judge  to  explain  and  justify, 
if  he  could,  the  fact  of  imprisonment.  It 
was,  as  Lord  Coke  described  it,  festimtm 
rcmediwn."  Church,  Habeas  Corpus,  §  88, 
p.  140.  See  aUo,  in  this  connection,  3  Bl. 
Com.  p.  131;  2  Spelling,  Extr.  Belief,  S  1162. 
The  act  of  Charles  TI.  certainly  did  not 
change  the  nature  of  the  proceeding,  or  the 
practice  of  the  courts  in  granting  the  writ. 
See  Church,  Habeas  Corpus,  5  100.  On  the 
contrary,  it  was  designed  to  correct  the  im- 
perfections of  the  common-law  writ,  and 
make  it  a  speedy  remedy  for  a  person  to  re- 
gain his  liberty  when  illegally  detained  by 
another.  It  seems  to  have  been  doubted 
whether,  under  the  common  law,  the  writ 
could  be  issued  in  vacation,  and  this  was 
doubtless  one  of  the  reasons  which  brought 
about  the  passage  of  the  act.  See,  in  this 
connection,  3  Bl.  Com.  131 ;  4  Bacon,  Abr. 
pp.  568,  693;  Church,  Habeas  Corpus,  8 
171 ;  16  Am.  4  Eng.  Enc.  Law,  2d  ed.  p.  129. 
The  great  purpose  of  this  act,  therefore,  was 
to  make  the  remedy  speedy  and  effective. 
The  proceeding  is  sometimes  characterized 
as  a  "cause"  or  "action,"  but  erroneously 
so ;  and  it  has  been  called  a  civil  or  criminal 
proceeding,  according  to  whether  the  person 
is  held  in  custody  on  a  criminal  charge,  or 
by  private  restraint.  While  instances  may 
arise  where  it  is  important  to  determine 
whether  it  is  a  civil  or  criminal  proceeding, 
it  c&n  never  be  accurately  characterized  as 
a  technical  suit  or  action.  See,  in  this  eoai- 
uection,  15  Am.  &,  Eng.  Enc.  Law,  pp.  167, 
158;  2  Spelling,  Extr.  Relief,  §  1161.  It 
may  be  analogized  to  a  proceeding  in  retii, 
and  is  instituted  for  the  sole  purpose  of  hav- 
ing the  person  restrained  of  his  liberty'  pro- 
duced before  the  judge,  in  order  that  the 
cause  of  his  detention  may  be  inquired  into, 
and  his  status  fixed.  The  person  to  whom 
the  writ  is  directed  makes  response  to  the 
writ,  not  to  the  petition.  9  Enc.  PI.  &  Pr. 
p.  1035.  When  an  answer  is  made  to  the 
writ,  the  responsibility  of  the  respondent 
ceases.  See,  in  this  connection,  Barth  v. 
Gliee,  12  WalL  400,  20  L.  ed.  393.  The 
court  passes  upon  all  questions,  both  of  law 
and  fact,  in  a  summary  way.  The  person 
restrained  is  the  central  figure  in  the  trans- 
action. The  proceeding  is  instituted  solely 
for  his  benefit.  It  is  not  designed  to  obtain 
redress  against  anybody,  and  no  judgment 
can  bo  entered  against  anylwdy.  There  is 
no  plaintiiT  and  no  defendant,  and  hence 
there  is  no  suit,  in  a  technical  sense.  The 
judgment  simply  fixes  the  status  of  the  per- 
son for  whose  benefit  the  writ  was  issued; 
and,  while  anyone  disobeying  the  judgment 
may  be  dealt  with  as  for  a  contempt,  the 
judgment  does  not  fix  the  rights  of  anyone 
interested,  further  than  to  declare  that  the 
person  detained  must  be  restored  to  liberty. 
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The  respondent,  in  his  answer  to  the  writ, 
fCL-ks  aiuiply  to  justify  his  conduct,  and  re> 

lieve  hinirtclf  from  the  imputation  of  having 
imprisuncil  without  lawful  authority  a  per- 
son entitled  to  his  liberty.  He  comes  to  no 
issue  with  the  applicant  for  the  writ.  Ho 
answers  ihe  wiit.  Tlie  applicant  may  trav- 
erse the  answer,  and  thus  tnke  imne  with 
the  rettpondent  as  to  the  truth  or  legal  ef- 
fect of  the  facts  which  he  sets  up.  If,  up- 
on an  invo»ti{iation  into  the  matter,  it  ap- 
pears that  the  detention  was  without  color 
of  authority  the  person  detained  will,  of 
course,  be  discharged;  and  he  may  bring  a 
civil  action  for  damages,  or  prosecute  the 

fierson  by  whom  he  was  restrained  of  hi'i 
ibcrty  for  false  imprisonment.  But  the 
])rocceding  itself  is  not  in  ar.y  sense  a  suit 
Iietwccn  the  applicant  and  the  res^Kindent. 
Our  habeas  corpus  law,  as  above  stated,  is 
made  up  partly  of  the  conniion  law  and  part- 
ly of  the  statute  of  C'harlfS.  with  the 
elianpes  that  have  been  made  from  time  to 
time  by  llip  general  assembly,  Rueh  por- 
tions of  this  law  as  aro  material  in  the  pres- 
fiit  investigation  will  be  referred  to  in  the 
appropriate  places.  It  ij>  certain  that  there 
is  notiiin<r  in  the  law  which  takes  away  any 
of  the  substantial  bonefits  of  the  English 
s-latute,  or  modilies  it  in  any  material  re- 
speet. 

2.  But  while  the  writ  of  habeas  corpus  ia 
a  "writ  of  right,"  it  did  not,  either  under 
the  common  l.iv,-  or  the  statute  of  Ciiarles, 
is-ue  aii  Ji.  matter  of  course,  but  only  on 
probable  cause  shown.  It  was,  under  the 
English  practice,  incumbent  upon  the  party 
moving  for  the  writ  to  make  a  priuu  facie 
showing,  under  oath,  authorizing  the  dis- 
charge of  the  person  restrained  of  his  liber- 
ty. 4  Baeon.  Abr,  p.  5(i8;  1  Tidd,  Pr.  p. 
34(i.  And  this  is  also  the  rule  in  the  courts 
of  Ameriiia.  Church,  Hal)eas  Corpus,  §  92; 
2.1  Am.  Digest.  Cent.  ed.  cola.  9!)5.  flilG,  §  55; 
2  Spelling,  Kvtr.  Relief,  8§  Ul)3,  1.^18. 
IVnal  Code,  §  1211,  provides  how  such  an 
application  shall  be  made,  and  what  shall  be 
its  contents,  and  the  application  must  state, 
among  other  things,  "the  cause  or  pretense 
of  the  restraint,  and,  if  under  pretext  of  le- 
gal process,"  a  copy  of  the  process,  if  possi- 
ble, must  be  annexed  to  the  petition;  and 
the  application  must  contain  "a  distinct 
averment  of  the  alleged  illegality  in  the  re- 
straint, or  the  reason  why  the  writ  of  habeas 
corpus  is  sought."  When  Judge  Montgom- 
ery, in  Broomhead  v.  Chisolm,  47  Ga.  302, 
used  the  language  that  every  judge  whose 
duty  it  is  to  grant  the  writ  "must  do  so 
when  any  person  shall  apply  for  it,"  he,  of 
course,  did  not  mean  to  say  that  the  appli- 
cation need  not  state  sufficient  facts  to  au- 
thorize the  writ  to  issue,  and  the  applica- 
tion with  which  the  learned  judge  was  deal- 
ing in  that  ca.se  met  unquestionably  the  re- 
quirements of  the  rule  just  referred  to. 
Mr.  Justice  Bleckley,  in  Perry  v.  McLendon, 
62  Ga.  604,  says  that  the  writ  should  be  is- 
sued, "provided  the  petition  contains  the  re- 
quisite matter,  is  in  duo  form,  duly  authen- 
ticated, duly  presenteil,  and  does  not  show 
on  its  face  that  the  imprisonment,  though 
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complained  of  as  illegal,  is  in  fact  l^al." 
It  is  therefore  the  duty  of  the  court  in  ereiy 
case,  before  issuing  the  writ,  to  inspect  the 
application,  to  see  if  it  contains  sufficient 
averments  and  is  properly  verified.  If  it 
larks  those  essential  requisites,  he  should 
decline  to  issue  the  writ.  If  it  does  not,  it 
is  "his  duty  to  grant  it,"  and  for  a  failure 
tu  do  so  the  law  imposes  a  penalty  upon 
him.  Penal  Code  1895,  §  1234.  The  provi- 
sions of  the  section  just  cited  as  to  the  im- 
position of  a  penalty  and  the  character  of 
the  penalty  are,  in  substance,  what  was  pro- 
vided in  the  act  of  Charles  II.  Cobb's  Di- 
gest, p.  1131,  9  10;  Schley's  Digest,  p.  275. 
But  we  know  of  no  law  which  authorizes 
either  the  person  against  whom  the  writ  is 
prayed,  or  anyone  else,  to  come  into  court 
and  object  to  the  issuance  of  the  writ. 
Tht-re  is  no  precedent  for  an  objection  of 
this  character.  It  is  a  matter  to  be  deter- 
mined solely  by  the  judge.  And  even  after 
the  writ  has  issued,  and  the  respondent  has 
appeared  in  answer  to  it,  the  sufficiency  of 
the  petition  cannot  be  tested  by  a  demurrer, 
though  it  sctims  that  a  motion  may  be  mode 
to  quash  the  writ  because  of  insufficient 
averments  in  the  petition.  0  Enc.  PI.  &  Pr. 
1021;  2  Spelling,  Extr.  Relief,  S  1335.  Mr. 
Church,  however,  in  his  work  on  Habeas 
Corpus,  §  156,  p.  241,  states  that  a  motion 
was  made  to  quash  the  WTit  on  the  ground 

I  that  it  had  been  issued  improvidently,  be- 
fore Justice  Wilson,  of  the  Queen's  bench,  in 
Canada,  and  the  justice  stated:  "Even  if 
it  were  clear  to  me  that  I  have  the  power,  i 
do  not  know  tliat  I  would  exercise  it,  nov 
that  the  writ  has  been  returned  and  filed, 
and  the  prisoner  is  here  awaiting  my  judg- 
ment." See  lie  Ross,  3  Practice  Rep.  301. 
So,  states  the  author,  instead  of  quashing 
the  writ  on  motion  made  for  that  purpose, 
he  discharged  the  .prisoner  on  defects  in  the 

I  warrant  returned.  This  practice  commends 
itself  very  strongly  to  our  minds.  When 
the  writ  has  been  answered,  and  the  prison- 
er produced,  why  fritter  away  his  righta 
with  technical  niceties  and  rules  of  plead- 
ing? Let  it  be  granted  that  the  writ  ought 
not  to  be  issued  until  probable  cause  is 
shown,  when  it  is  issued,  even  though  im- 
providently, if  it  accomplishes  its  purpose 
and  results  in  the  production  of  the  person 
detained,  why  remand  to  the  place  from 
whence  he  came  a  man  deprived  of  his  lib- 
erty without  any  color  of  le^l  authority, 
because,  forsooth,  the  petition  is  defective  in 
form,  or  even  in  substance?  The  writ  of 
habeas  corpus  is  a  writ  of  right,  and  its 
beneficent  effects  ought  not  to  be  dissipated 
by  subtle  objections  and  technical  niceties. 
Of  course,  if  the  petition  clearly  shows  on 
its  face  that  the  detention  is  lawful,  there 
is  nothing  to  investigate.  But  if  it  is  mere- 
ly lacking  in  that  fullness  which  the  statute 
and  good  pleading  require,  and  shows  that  a 
claim  is  made  by  the  applicant  that  the  de- 
tention is  illegal,  the  writ  ought  not  to  be 
quashed  after  the  person  detained  has  been 
brought  into  court,  but  an  inquiry  into  the 
cause  of  the  detention  ought  to  he  instituted. 
Especially  ought  this  riile  to  be  applied 

Digitized  by  Google 


1908. 


SiMuoxs  V.  Georgia  Ibox  &  Coal  Co. 


743 


where  the  petition  is  made  by  a  person 
other  than  the  party  restrained  of  his  liber- 
ty. Let  the  party  detained  be  given  an  op- 
portunity to  sliow  tliat  his  detention  is  not 
lawful.  It  may  be  said  that  in  the  adminis- 
tration of  the  law  due  forms  must  be  ob- 
served. This  is  true,  but  this  writ  was 
framed  to  meet  an  emergcnqr  and  for  a  spe- 
eial  purpose,  and  was  intended  to  be  used 
in  a  summaiy  and  speedy  manner,  and  its 
beneficent  purposes  and  wholesome  effects 
must  not  be  lessened  by  l^al  refinements. 
See,  in  this  connection,  Broomhcad  v.  Chit- 
olm,  47  Gu.  31)0. 

4.  As  will  be  noted,  the  argument  just 
made  presupposes  that  the  person  alleged  to 
be  illegally  restrained  of  big  liberty  is  pro- 
duced into  court  in  response  to  the  writ. 
In  the  present  case  the  record  does  not  dis- 
close aflirmatively  that  the  person  held  in 
custody  was  brought  into  court.  But  the 
record  does  show  that  the  writ  was  issued, 
that  the  party  served  with  the  writ  ap- 
peared, and  that  a  hearing  was  had.  Un- 
der the  common  law  no  answer  would  satis- 
fy the  writ,  "but  to  return  the  cause  with 
paratum  habeas  corpus,"  etc.  Church,  Ha- 
beat>  Corpus,  S  107;  4  Bacon,  Abr.  570;  2 
Spelling,  Extr.  Relief,  8§  1322,  1320.  As 
slicwn  above,  the  statute  of  Charles  II.  did 
not  change  the  practice  and  procedure  which 
was  of  force  under  the  common  law,  and,  so 
far  as  respects  the  matter  just  referred  to, 
no  change  has  been  made  by  any  of  the  stat- 
utes of  this  state.  And  hence  it  is  that,  as 
the  answer  of  the  respondent  nmst  be  made 
to  the  writ,  his  return  will  be  insutlicient 
unless  he  produces  therewith  the  body  of 
the  person  alleged  to  be  in  his  custody,  if  it 
be  in  his  power  to  do  so.  It  is  therefore  the 
duty  of  the  judge  to  decline  to  proceed  with 
the  hearing  until  the  body  of  the  person  is 
produced,  or  a  satisfnctory  reason  given  v^hy 
it  could  not  be  done.  While  no  forma]  an- 
swer was  made  to  the  writ  in  the  present 

Proceeding,  there  was  a  hearing  on  the  writ, 
he  respondents  appeared  and  filed  what 
they  called  a  demurrer  to  the  petition;  and 
we  think  we  are  bound  to  presume  that  the 
mandate  of  the  writ,  that  the  body  be  pro- 
duced, was  complied  with  before  the  re- 
spondents were  heard  to  urge  any  reasons 
why  the  prisoner  ought  not  to  be  discharged 
on  the  showhig  made  by  the  applicant.  Un- 
til the  prisoner  was  produced,  the  court  bad 
no  authority  to  hear  from  the  respondents, 
but  should  have  issued  an  alias  writ  or  an 
attachment  for  contempt,  in  its  discretion. 
See,  in  this  connection,  2  Spelling  on  Extr. 
Relief,  §  1338.  Having  entered  into  a  hear- 
ing, it  is  to  be  presumed  that  the  proceed- 
ing had  reached  a  stage  where  it  was  proper 
to  hear  from  the  respondents,  nothing  to  the 
contrary  appearing  in  the  record. 

5.  But  it  may  be  said  that  the  rule  that, 
after  the  pri.<!oner  is  produced,  the  cause  of 
his  detention  should  be  inquired  into,  al- 
though the  writ  may  have  been  improperly 
or  improvidontly  issued,  ought  not  to  be  ap- 
plied to  an  objection  made  to  the  jurisdic- 
tion of  the  court.  But  this  is  exactly  the 
character  of  objection  to  which  it  was  ap- 
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plied  in  Broomhead  v.  Chisolm,  47  Oa.  390. 
In  that  ease  a  petition  for  habeas  corpus 
was  presented  to  the  judge  of  the  city  court 
of  Atlanta,  and  he  issued  the  writ.  The 
person  to  whom  it  was  directed  answered  by 
producing  the  person  held  in  custody  by 
him,  and  set  up  that  such  person  was  being 
detaircd  by  him  beyond  the  city  limits,  and 
that  for  this  reason  the  judge  had  no  juris- 
diction  in  the  premises.  In  reply  to  the 
plea  of  jurisdiction,  the  court,  through 
Judge  Montgomery,  said :  "The  respondent, 
before  answering  it,  brought  the  person  held 
in  custody  within  the  city  limits,  but 
claime<l  in  his  answer  that  he  only  brought 
him  in,  in  response  to  the  writ,  and  there- 
fore the  judge  bad  no  jurisdiction.  What 
might  have  been  the  decision  had  the  re- 
spondent declined  to  bring  the  prisoner 
within  the  city,  we  do  not  say.  Having 
brought  him  before  the  judge  in  obedience  to 
the  writ,  we  are  not  disposed  to  scan  too 
critically  the  mode  in  which  he  got  there, 
but  hold  that,  being  there,  the  judge  had 
authority  to  pass  such  order  as  the  nature 
of  the  case  required."  The  plain  meaning 
of  this  decision  is  that,  even  conceding  that 
the  judge  had  no  jurisdiction  to  issue  the 
writ  in  the  first  instance,  yet  when  he  did 
so,  and  the  respondent  saw  ^t  to  answer  and 
produce  the  person  held  in  custody,  the 
judge  had  power,  and  it  was  his  duty,  to  in- 
quire into  the  detention,  and  discharge  the 
person  if  suHlcient  reason  for  so  doing  was 
made  to  appear.  This  decision  was  by  a 
unanimous  court,  the  point  was  directly 
made,  and  it  is  controlling  authority  on  the 
question. 

(i.  W'e  think  the  judge  of  the  city  court 
bad  jurisdiction  to  issue  the  writ.  The  pe* 
tition  alleges  Lliat  Simmons,  the  person  al- 
Irgod  to  have  been  illegally  detained,  was 
lit-ld  in  custody  by  the  respondent,  a  corpo- 
ration, or  its  olficers  and  employees  in  Bar- 
tow county.  The  principal  office  of  the  re- 
spondent corporation  is  not  situated  in  Bar> 
tow  county,  where  the  detraition  occurred. 
It  is  to  be  noticed  that  the  so-called  demur- 
rer does  not  point  out  wny  the  judge  of  the 
city  court  had  no  jurisdiction.  But  waiv- 
ing these  technical  objections,  the  question 
is.  Could  the  judge  of  the  city  court  of  Car- 
tersville  issue  a  writ  of  habeas  corpus  to  a 
nonresident  of  Bartow  county  to  bring  up  a 
person  unlawfully  restrained  of  his  liberty 
in  Bartow  county  under  a  sentence  imposea 
by  a  judge  of  the  superior  court?  A  city 
court  for  Bartow  county  was  created  by  an 
act  of  1885,  with  jurisdiction  over  the  whole 
county;  and  by  5  23  of  the  act  it  was  pro- 
vided that  "the  judge  of  said  city  court 
shall  have  authority  to  grant  %vrits  of  ha- 
beas corpus,  except  when  the  person  de- 
tained of  his  liberty  is  chained  with  a  capi- 
tal felony."  Acts  1884-85,  p.  493.  The 
statutory  right  of  the  judge  of  that  court  to 
issue  the  writ  of  habeas  corpus  must  be  de- 
rived solely  from  this  act,  as  it  is  to  be  ob- 
served that  I  1212  of  the  Penal  Code  of  1895 
provides  that  the  petition  may  be  presented 
to  the  judge  "of  a  city  court  established  on 
the  recommendation  of  a  grand  jury,"  or  to 
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the  judge  of  the  superior  court,  making  no 
mention  of  judgea  of  courts  of  the  character 
of  the  city  court  of  Carteraville.  So  that  if 
we  are  to  be  guided  by  the  jurisdiction  of 
the  city  court,  in  fixing  the  territorial  juris- 
diction of  the  judge  of  that  court  in  habeas 
corpus  proceedings,  the  judge  manifestly 
had  jurisdiction  in  this  proceeding,  so  far 
as  mere  geographical  limits  are  concerned. 
The  place  of  detentioo  fixes  the  jurisdic- 
tion of  the  habeas  corpus  judge,  without 
reference  to  the  residence  of  the  person  de- 
taining. Expressions  will  be  found  scat- 
tered through  our  Reports  to  the  effect  that, 
when  passing  upon  a  petition  for  habeas 
corpus,  the  judge  sits  as  a  habeas  corpus 
judge  and  as  a  special  habeas  corpus  court, 
separate  and  distinct  from  the  other  court 
over  which  he  presides  at  other  times.  See, 
in  this,  connection,  lAvingaton  v.  Livingston, 
24  Ca.  379,  383;  J'erry  v.  McLendon,  62  Ga. 
603;  Moore  v.  Roberaon,  63  Ga.  506;  South- 
ern Exp.  Co.  V.  Lynch,  05  Ga.  245.  In 
Moore  V.  Robason,  63  Ga.  606,  it  was  held 
that  jurisdiction  to  issue  writs  of  habeas 
corpus  was  conferred  by  the  Code  upon  the 
ordinary,  and  not  upon  the  court  of  ordi- 
nary, and  that,  as  in  such  a  proceeding  the 
ordinary  act?  as  a  "special  habeas  corpus 
court,"  the  Constitution  of  1877,  restricting 
the  jurisdiction  of  courts  of  ordinary  to 
"county  matters,"  did  not  withdraw  from 
the  ordinary  the  statutory  power  to  grant 
the  writ  of  habeas  corpus.  But  in  Barren- 
ger  T.  Baum,  103  Oa.  471,  30  S.  £.  624,  scune 
of  the  pTerinns  decisions  are  referred  to, 
and  it  is  distinctly  ruled  that  there  is  no 
such  thing' in  this  state  as  a  habeas  corpus 
court,  eo  nomine,  and -that,  when  a  judge 
of  a  superior  court  passes  upon  an  applica- 
tion for  habeas  corpus,  he  is  presiding  in  a 
cause  pending  in  his  court,  and  a  writ  of  er- 
ror will  lie  to  the  supreme  court,  under 
Civil  Code  1805,  {  6627.  We  will  not  now 
undertake  to  recondle  any  apparent  conflict 
in  the  two  decisions  last  cited,  even  if  Uie 
conflict  is  only  apparent.  We  are  satisfied 
that  when  a  statute  creates  a  court  with  ju- 
risdiction over  a  given  territory,  and  confers 
upon  the  judge  of  that  court  power  to  grant 
the  writ  of  habeas  corpus,  the  right  to  issue 
the  writ  is  coextensive  with  the  territorial 
jurisdiction  of  the  court  in  other  maLlers. 
There  is  no  general  law  fixing  the  jurisrlic- 
tion  of  a  judge  of  a  court  of  the  character 
oS  the  city  court  of  Cartersville  when  sitting 
as  a  hab«UB  corpus  judge.  The  jurisdiction 
of  a  judge  of  the  superior  court  is  fixed  by 
such  a  law,  and  extends  over  the  territorial 
limits  of  his  circuit,  and  a  writ  granted  by 
him  may  be  made  returnable  to  any  county 
in  his  circuit.  Penal  Code  1805,  S  1212. 
The  proceedings  should  be  recorded  in  the 
county  where  the  detention  occurred.  See 
Penal  Code  1895,  S  1232*  Under  the  com- 
mon law  the  writ  was  treated  as  a  preroga- 
tive writ,  and  issued  to  any  part  of  the 
King's  dominions.  Being  a  pren^tive 
writ,  it  was  not  subject  to  the  ordinary  rule 
of  writs  "between  part  and  party."  4  Ba- 
con, Ahr.  p.  570;  3  BI.  Com.  131 ;  15  Am.  St 
Eng.  Enc.  Law,  2d  ed.  p.  133.  By  the  stat- 
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ute  of  Charles  II.  the  writ  was  issued  by  the 
chancellor,  lordkeeper,  the  justices  of  either 
bench,  and  the  barons  of  the  exchequer,  and 
ran  to  any  place  in  the  Kingdom,  or  Wales, 
or  the  town  of  Berwick,  and  the  Islands  of 
Jersey  and  Guernsey.  See  Schley's  Digest, 
276,  277;  Cobb's  Digest,  pp.  1131,  1133.  So 
that,  if  we  are  to  look  to  the  section  of  the 
Penal  Code  and  to  the  English  law  for  an 
analogy,  it  would  seem  to  be  dear  that, 
where  the  territorial  jurisdiction  of  a  judge 
to  grant  a  writ  of  habeas  corpus  is  not  de- 
fined by  statute,  it  is  necessarily  to  be  im- 
plied tiiat  the  power  extended  at  least  to 
the  geographical  limits  of  the  court  over 
which  he  presided,  and  that  the  writ  may 
be  made  returnable  to  any  place  within  anca 
jurisdiction.  "There  is  no  question  of  the 
authority  of  a  state  court,  or  judge  who  is 
authorized  by  the  laws  of  the  state  to  issue 
the  writ  of  habeas  corpus,  to  issue  it  in  any 
case  where  the  party  is  imprisoned  within 
its  territorial  limits."  Cnurch,  Habeas 
Corpus,  fi  108.  See  also  9  Enc.  PI.  &  Pr.  p. 
1025,  and  cases  cited ;  State  t.  Olmn,  54 
Aid.  672,  where  it  was  held  that,  as  the 
Constitution  of  that  state  provided  that  the 
privily  of  the  writ  shoiild  never  be  sus- 
pended, and  that  the  judges  should  be  the 
conservators  of  the  peace  throughout  the 
state,  the  legislature  could  not  restrict  the 
power  of  the  circuit  judges  to  grant  the 
writ  to  their  circuits,  but  it  extended 
throughout  the  limits  of  the  state.  It  has 
been  held  that  the  writ  may  be  issued  by 
judges  of  courts  of  general  common-law  ju- 
risdiction, though  no  authority  is  given  1^ 
btatute.  15  Am.  &  Eng.  Ena  Law,  2d  ed. 
p.  145. 

7.  It  is  argued  that  the  judge  had  no 
power  to  issue  the  writ,  because  it  appeared 
that  Simmons  was  held  in  custody  by  virtue 
of  a  sentence  imposed  by  the  superior  court, 
buC  that  the  application  should  have  been 
made  to  the  judge  of  that  court,  to  avoid 
an  unseemly  inference  on  the  part  of  the 
city  court  judge  in  a  matter  over  which  the 
judge  of  a  court  of  higher  dignity  than  his 
court  had  previously  had  control.  As  stat- 
ed above,  the  power  to  grant  the  writ  was 
conferred  upon  the  judge  of  the  city  court, 
not  upon  the  court;  and,  although  the  pro- 
ceeding was  to  be  treated  as  one  pending  in 
the  city  court,  it  was  nevertheless  passed 
upon  by  Judge  Foute  as  a  habeas  corpus 
judge,  and  not  as  city  court  judge.  We  are 
not  aware  of  any  dinerence  in  rank  among 
the  various  judges  of  the  state  when  acting 
as  habeas  corpus  judges;  and  we  see  no  rea- 
son, in  principle,  why  one  such  a  judge  pre- 
siding in  a  city  court  might  not  discharge  a 
person  wrongfully  held  in  custody  under  a 
void  sentence  imposed  by  the  superior  court. 
The  sole  question  to  be  inquired  into  is, 
whether  the  detention  is  lUe^,  and,  if  it  is, 
the  prisoner  ought  to  be  discharged,  with- 
out regard  to  who  or  what  was  the  direct  or 
indirect  cause  of  the  detention.  The  re- 
marks of  Judge  Jackson  in  Pitta  v.  Ball,  60 
Ga.  391,  were  purely  obiter,  even  if  IJiey 
could  be  construed  to  express  a  contrary 
view  to  that  above  presented. 
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8.  Did  the  petition  state  sufficient-  facts  t 
to  authorize  the  writ  to  issue?  One  ground 
upon  which  the  application  bases  the  right 
to  have  the  prisoner  discharged  is  that  four 
separate  sentences  foF  misdemeanor  offenses 
were  pronounced  against  him  on  the  same 
day,  and  that,  as  he  has  been  in  custody  a 
sufficient  length  of  time  to  discharge  the 
longest  one  of  the  four,  he  must  be  dis- 
charged. It  appears  that  in  imposing  the 
sentences  the  judge  provided  that  each  one 
after  the  first  should  b^n  to  run  aiter  the 
expiration  of  the  preWoos  sentences.  They 
were  therefore  not  concurring,  but  cumula- 
tive, and  the  prisoner  would  not  be  entitled 
to  his  discharge  from  legal  custody  until 
aft«r  he  liad  served  the  aggregate  time  fixed 
by  the  four  sentences.  In  Fortson  v.  EU 
hert  County,  117  Ga.  — ,  43  S.  E.  492,  while 
it  was  held  that  the  sentences  were  concur- 
rent, and  that  for  this  reason  the  prisoner 
ought  to  have  been  disdiarged  after  having 
served  the  longest  time  flzra  1^  anv  one  in 
them,  it  was  recognized  that  the  rule  would 
be  otherwise  where  the  sentences  were 
cumulative,  aa  appears  in  the  present  in- 
sUnee.  While  Penal  Code  1895,  §  1041,  re- 
lates exclusively  to  felony  cases,  we  enter- 
tain no  doubt  that  the  judge  has  power, 
under  the  common  law,  to  impose  cumula- 
tive sratences  in  misdemeanor  cases.  See  19 
Enc.  Fl.  &  Pr.  p.  484. 

9.  The  right  to  have  the  prisoner  dis- 
charged is  baaed  on  the  further  ground  that 
he  is  held  in  custody,  under  a  sentence  of 
the  superior  court,  in  a  private  chain  gan^, 
under  the  control  and  management  of  pri- 
vate individuals,  acting  for  a  private  corpo- 
ration. In  Russell  v.  Tatum,  104  Oa.  332, 
30  S.  E.  812,  it  was  held  that  "convicts  can- 
not be  worked  in  chain  gangs  controlled  by 

Erivate  individuals,"  and  that  where,  on  the 
earing  of  a  habeas  corpus  proceeding,  It 
appeared  that  a  prisoner  was  confined  in 
such  a  chain  gang,  it  was  proper  for  the 
judge  to  remand  him  to  the  custody  of  the 
authorities  of  the  county  in  which  he  was 
sentenced. 

10.  The  fact  that  the  allegations  which  it 
is  claimed  show  that  the  custody  of  the  pris- 
oner is  unlawful  are  charged  "on  informa- 
tion and  belief"  does  not  make  the  petition 
fatally  defective.  It  must  be  borne  in  mind 
that  the  application  was  by  a  party  other 
than  the  prisoner,  and  by  one  who,  from  the 
nature  of  the  case,  was  not  in  a  position  to 
state  with  absoluf'e  certainty  and  definite- 
ness  all  the  facts  upon  which  the  prayer  for 
the  writ  was  based.   The  writ  itself  is  in- 

?[uisitorial.  Its  very  c^ject  is  to  inquire 
nto  the  cause  of  the  detention,  and  to  as- 
certain, when  the  judge  has  in  his  posses- 
sion all  the  facts,  after  a  response  has  been 
made  to  the  writ,  whether  the  detention  is 
in  fact  illccal.  While  §  1212  of  the  Penal 
Code  provides  that  there  must  be  "a  distinct 
averment  of  the  alleg^  illegality  in  the  re- 
straint," and  that  Idie  "cause  or  pretense  of 
the  restraint  must  be  stated,"  it  will  not 
do,  AS  shown  above,  to  apply  to  a  proceeding 
of  this  character  the  strict  rules  applicable 
to  pleadings  in  suits  between  parties.  The 
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t  utmost  liberality  consistent  with  a  due  ob- 
servance of  the  forms  and  substance  of  l^;al 
requirements  should  be  allowed.  The  state 
is  interested  in  seeing  that  no  citizen  is  il- 
legally deprived  of  his  liberty,  and  the  law 
is  designed  to  encourage  and  make  easy  an 
expeditious  inquiry  into  the  cause  of  an  im- 
prisonment whenever  its  legality  is  brought 
in  question.  It  is  noticeable  that  the  form 
given  by  Mr.  Church  for  an  application- 
made  by  a  person  in  behalf  of  another  held 
in  custody  diarges  that,  "to  the  best  of  your 
petitioner's  knowledge  and  belief,"  the  cause 
of  the  restraint  is  as  follows,  and  that  "he 
is  advised  by  counsel,"  "and  so  believes," 
that  the  imprisonment  is  illegal.  Churchy 
Habeas  Corpus,  875. 

11.  There  is  one  other  point,  which, 
though  not  made  in  the  record  or  suggested 
in  the  argument,  we  have  thought  it  proper 
to  notice,  for  the  benefit  of  those  who  majf 
in  the  future  apply  for  the  writ  under  simi- 
lar circumstances  aa  those  appearing  in  the 
present  proceeding.  The  petition  prayed  for 
the  issuance  of  the  writ  to  the  "Georgia 
Iron  &  ConI  Company,  a  corporation,  .  ,  . 
and  its  ollicers,  agents,  and  employees  who- 
have  the  charge  and  custody  of  the  said 
Wess  Simmons,"  The  writ  was  directed  to- 
the  corporation,  "and  to  its  officers,  agents, 
and  employees."  It  was  served  upon  the 
superintendent  of  the  corporation.  The  writ- 
must  be  directed  to  the  person  having  the 
person  in  custody,  whether  he  be  an  officer 
of  the  law  or  a  private  individual.  4  Bacon, 
Abr.  p.  581;  15  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  194.  "If  this  cannot  readily  be  deter- 
mined, it  may  be  addressed  to  anyone  coun- 
tenancing or  consenting  to  the  illegal  deten- 
tion or  restraint."  Church,  Habeas  Corpus, 
§  106,  p.  167.  We  find  no  precedent  in  the 
books,  however,  for  directing  the  writ  to  a 
corporation;  and  from  the  very  nature  of 
the  case,  it  would  seem  to  be  clear  that  it 
cannot  be  so  directed.  See,  in  this  connec* 
tion.  Hall  d  B.  Woodworking  Mach.  Co.  v. 
Barnes,  115  Ga.  945,  946,  42  S.  E.  276.  A 
corporation  is  an  artificial  being, — an  en- 
tity,—  and  it  is  not  conceivable  how  it  can 
restrain  the  liberty  of  Miybody.  It,  of 
course,  could  authorize  the  detention,  and 
would  doubtless  be  liable  in  a  civil  action 
for  so  doing.  But  how  could  a  judgment  or- 
dering a  corporation  to  discharge  a  person 
wrongfully  held  in  custody  be  enforced  t 
The  corporation  coujd  not  be  attached  for 
contempt,  and  we  do  not  think  that  an  offi- 
cer or  servant  of  the  corporation  could  be 
attached  for  refusing  to  obey  a  writ  directed 
to  the  «)Tporation.  Restraining  another's 
liberty  is  necessarily  a  matter  of  individual 
conduct  and  responubility,  and  it  would  cer- 
tainly be  no  defense,  on  an  attachment  for 
contempt  against  an  individual,  that  the  re- 
straint was  ordered  by  a  corporation,  or 
even  by  another  individual.  But  these  views 
are  not  of  serious  moment  now,  for,  apply- 
ing the  rule  of  liberal  construction  hereto- 
fore referred  to,  we  think  the  writ  may  be 
treated  as  directed  to  the  individuals  con- 
cerned in  the  illegal  restraint  of  tko 
prisoner.   It  was  directed  to  the  agents  of 
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the  corporation,  and  served  upon  one  of  such 
agents,  who  responded,  and  presumably 
brought  the  prisoner  into  court;  and  hence 
the  irregularity  in  the  address  of  the  writ 
presented  no  obstncic  to  an  inquiry  into  the 
cause  of  the  restraint.  But  such  a  method 
of  addressing  a  writ  is  irregular  and  im- 
proper. It  should  be  directed  to  the  indi- 
vidual having  the  actual  physical  custody 


and  control  of  the  person  detained,  and  if 
this  cannot  readily  tie  done,  where  the  appU* 
cation  is  made  by  a  third  party,  to  some  ooe 
who  is  manifestly  a  party  to  the  detention, 
and  aids  and  abets  it.  - 
Judgment  reversed. 

All  the  Justices  concur  except  LvmpUa, 
P.  J.,  absent  on  account  of  sickness. 


XORTII  DAKOTA  SUPREME  COURT. 


E.  E.  WHEELER,  Appt., 

V. 

Ed  CASTOR  et  al. 
(  N.  D  )  , 

'1.  In  tlila  action,  Jndjnueni  wam  taken  { 
by  defanlt.  The  aummons  was  served  onlj 
on  tbe  defendant  Castor,  and  the  copr  de- 
Ilvered  to  Castor  was  signed  hj  one  W.  H. 
Smith,  of  Mlcbl^an,  North  Dakota  as  attorney 
for  the  plaintiff.  But  his  Initials  (W.  H.) 
were  bo  obscurely,  ambiguously,  and  Illegibly 
written  that  the  same  could  fairly  be  read  as 
either  E.  M.,  B.  M.  A.,  or  W.  H.  The  de- 
fendant and  his  attorney,  acting  In  good 
faith,  construed  the  signature  to  be  that  of 
B.  M.  Hmltb,  and  defendant's  attorney,  in 
due  course,  made  diligent  eECorts  to  serve  no- 

*Headnote8  by  Wahneh,  Ch.  J. 


tice  of  appearance  and  obtain  a  copy  of  the 
complaint  from  B.  M.  Smith,  of  Michigan, 
North  Dakota ;  but  no  copy  of  the  complaint 
was  obtained,  and  B.  U.  Smith  was  not 
found.  Tbe  judgment  was  entered  Janaary 
28,  1001.  In  Nelson  county,  and  later  a  tran- 
seript  was  docketed  In  Towner  county,  and 
defendant  first  learned  of  the  existence  of 
the  Judgment  from  the  record  thereof  In 
Towner  county.  On  Inly  10,  1001,  defendant 
served  notice  of  a  motion  to  vacate  the  Jads- 
ment  and,  after  hearing  counsel,  the  district 
court,  by  its  order,  vacated  the  Judgment, 
and.  In  effect,  granted  a  new  trial,  Tbe 
plaintiff  appeals  from  said  order.  The  mo- 
tion papers  embraced  the  record  of  the  Jndg^ 
ment,  and.  In  addition  to  showing  diligence 
and  excusing  defendant's  failure  to  appear 
in  the  action,  contained  a  proper  affidavit  of 
merits.  The  affidavit  also  contained  a  state- 
ment to  the  effect  that  the  defendant  had  a 
good  and  valid  defense  to  the  cause  of  action 


NoiB. — Klght  to  open  default  judgment  to  let 
defenae  of  atatute  of  UmitaUona. 

The  plea  of  the  statute  of  llmltattons,  like 

the  plea  of  usury,  at  one  time  was  regarded  as 
unconscionable,  technical,  and  not  meritorious. 
Tbe  weight  of  authority  now  Is  that  after  a 
deteult  is  excused  a  plea  of  the  statute  of  limi- 
tations will  be  regarded  as  a  meritorious  and 
an  Issuable  plea.  Some  of  the  early  English 
and  New  York  cases  held  the  contrary,  but  they 
have  since  been  overruled,  and  It  seems  to  be 
the  practice  In  New  York  to  allow  such  a  plea 
after  excusing  a  default.  If  the  plaintiff  has 
not  been  placed. In  a  worse  position  by  tbe  de- 
lay. In  Illinois,  Arkanaas,  Maryluid,  and 
Texas  It  seems  that,  after  a  default  the  plea  of 
the  statute  of  limitations  will  not  be  regarded 
as  meritorious.  Where  tbe  default  Is  Irregu- 
lar or  a  nullity  tbe  defendant  Is  entitled,  aa  a 
matter  of  right,  to  plead  the  statute  as  a  bar. 
A  distinction  Is  made  In  the  cases  between  tbe 
right  to  plead  tbe  statute  after  opening  a  de- 
fault, and  the  right  to  plead  It  on  leave  being 
given  to  amend  a  plea.  In  the  latter  class  of 
cases  it  seems  that  the  plea  will  be  denied. 
The  cases  denying  the  right  to  plead  the  bar 
of  the  statute  frequently  cite  this  latter  class 
of  cases  without  noticing  this  distinction. 

In  WuERLKR  V.  Castor  ft  was  held  that  It 
was  discretionary  with  the  trial  court  whether 
or  not  a  default  should  be  set  aside :  and  It 
was  further  beld  that,  where  the  default  was 
eicused,  and  the  only  plea  offered  was  the  stat- 
ute of  limitations.  It  would  be  regarded  as  a 
B'frltorlous  pica ;  and  that  It  was  no  abuse  of 
the  discretion  of  the  trial  court  to  allow  the 
plea  after  the  opening  of  the  default.  The 
court  said:  "We  are  constrained  to  hold  that 
the  statute  of  limitations  can  no  longer  be  re- 
garded with  disfavor  by  ttie  courts,  and  that 
as  a  defense  It  stands  on  a  par  with  other  legal 
and  meritorious  defenses." 
ai  L.  R.  A. 


A  motion  was  made  to  set  aside  a  service  of 

summons  for  a  Jurisdictional  defect  tn  service, 
and  at  the  same  time  a  counter  motion  was 
made  for  Judgment  In  default,  and  both  motions 
were  overruled  and  the  defendant  was  relieved 
from  default  and  was  allowed  to  file  an  answer 
In  which  he  pleaded  the  statute  of  limitations 
as  a  defense.  On  motion  the  court  struck  out 
j  that  defense  on  the  ground  that  a  default  would 
I  not  be  set  aside  to  permit  a  defendant  to  avail 
himself  of  the  statute  of  limitations  as  a  de- 
fense to  an  action.  This  was  held  to  be  error, 
(iarvie  v.  Orecne,  0  S.  D.  608.  70  N.  W.  847. 
The  court  said:  "The  modem  doctrine  seems 
to  be  that  where  a*  Judgment  entered  by  de- 
fault Is  opened,  or  leave  Is  granted  to  answer, 
after  the  expiration  of  the  time  limited  by  stat- 
ute, plaintiff's  case  Is  snl^Mted  to  all  tbe  de- 
fenses that  would  have  been  available  bad  no 
default  ever  existed.  .  .  .  Uanlfestly  a 
party  has  a  Vested  statutory  right  to  set  up 
and  rely  upon  all  legal  defenses.  Including  the 
statute  of  limitations,  whenever  and  wherever 
available  as  such,  and  courts  ought  not  to  dis- 
criminate against  such  plea  In  considering  an 
application  for  relief  from  default." 

In  an  action  of  assumpsit  the  defendant  was 
In  default.  The  lOlb  court  rule  provided  that 
a  defeudant  In  default  shall.  If  required  by 
plaintiff,  show,  by  affidavit  or  otherwise,  that 
he  has  a  meritorious  defense ;  and  that  he  shall 
then  plead  Issuably  and  proceed  to  trial.  The 
defendant  obtained  leave  to  plead  on  terms,  and, 
having  filed  the  necessary  affidavit  of  a  meri- 
torious defense,  he  pleaded  non  asaumpatt  and 
the  statute  of  limitations.  On  a  motion  to 
strike  out  the  plea  of  the  statute  of  limitations. 
It  was  held  that  the  same  was  within  the  dell* 
nltion  of  an  issuable  plea,  and  that  It  was  a 
meritorious  defense.  Wood  v.  Ward,  1  Ohio 
Dec.  Reprint.  589.  The  court  said:  "What 
right,  however,  has  a  court,  appointed  to  ad- 
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Htated  1b  tbe  complaint,  viz.,  that  said  cause 
of  action  was  barred  by  tbe  statute  of  llml- 
tatlons.  No  proposed  answer  was  Berred. 
Meld,  for  reasons  stated  In  the  opinion,  that 
tbe  order  appealed  from  was  properly  made. 

It.  Held,  further,  that,  Jn  addition  to  n 
nafflcient  technical  affidavit  of  merltSi 
tbe  moving  party  (appealing  to  tbe  favor) 
muBt  set  out  a  defense  wblcb  goes  to  tbe  mer- 
its of  the  action,  and  that  strict  practice  re- 
quires that  Bucb  showing  of  merits  should 
be  made  by  a  proposed  answer,  verified, 
served,  and  filed  with  tbe  motion. 

8.  Held,  further,  that,  where  a  -rnlld 
defenae  to  the  merit*  of  the  action  Is  set 
ont  by  afUdavlc,  It  Is  discretionary  with  the 
trial  court  to  accept  ancta  affidavit  Id  lieu  of 
a  verified  answer, 

4.  Held,  further,  that  in  thSa  elasa  ot 
case*  the  burden  is  upon  the  moving  party 
to  show  diligence.  In  seeking  relief,  and  a 
failure  to  do  »  la  fatal  to  the  application. 


minister  Justice  according  to  law,  to  declare  the 
law  unjust,  inigultoas,  unconscionable?  The 
law  is  made  by  another  body,  to  which  Is  dele- 
gated this  all-lmportaat  power  of  declaring 
what  shall  be,  and  what  shall  not  be,  the  law  of 
tbe  land;  tbe  law  by  which  all  rights  shall  be 
acquired,  prosecuted,  or  extinguished.  Upon 
the  courts  devolves,  solely  the  function  of  ad- 
ministering, of  distributing  Justice  according  to 
those  laws.  For  a  court,  therefore,  to  assume 
to  declare  the  policy  of  a  statute  tramoral,  or  a 
defense  authorized  1^  a  statute  unconscion- 
able, is  to  libel  tbe  general  assembly  enacting 
the  law :  1b  to  charge  it  with  ennctlng  laws  au- 
thorising parties  to  Interpose  unjust.  Iniquitous, 
dishonest,  unconscionable  defenses.  For  surely 
If  the  defense  is  unconstitutional  after  a  default, 
it  must  be  equally  so  before ;  and  hence  Is  un- 
just, dishonest,  unconscionable  in  all  cases.  If 
all  this  Is  true,  it  may  be  a  very  good  ground 
for  repealing  the  law;  but  1  have  yet  to  learn 
that  expediency  Is  any  ground  for  a  court's 
refusing  to  eserute  a  law." 

8o,  In  Hane  v.  Qoodwyn,  1  Brev.  461,  on  a 
motion  to  set  aside  an  order  for  Judgment  and 
for  leave  to  plead  non  assumpsit  and  tbe  statute 
of  limitations.  It  was  held  that  the  plea  was  Is- 
suable within  the  rule  of  court,  and  not  neces- 
sarily oncoDscIooable,  and  should  be  allowed. 

And  the  refusal  to  Impose  a  condition  that 
the  defendant  should  not  plead  the  statute  of 
limitations  was  held  to  be  tbe  proper  practice 
where  Judgment  by  default  was  taken,  and  tbe 
negligence  ot  the  defendant  was  excusable  In 
that  he  was  Informed  by  the  clerk  that  no  busi- 
ness would  be  transacted  by  the  court  until 
after  a  certain  date,  before  which  day  a  default 
bad  been  taken.  Anaconda  Min.  Co.  v.  Saile, 
16  Mont.  8.  39  Pac.  909.  The  court  said : 
"The  statute  of  limitations  Is  a  defense  to 
which  all  men  are  entitled  as  a  right.  Tbe 
views  of  courts,  since  statutes  of  limitation 
were  first  considered,  have  changed.  Origi- 
nally It  was  regarded  as  a  statute  of  repose,  and 
not  one  of  presumption.  This  view  changed, 
and  the  statute  was  regarded  as  one  of  presump- 
tion, and  not  ot  repose.  Tbe  views  changed 
again,  the  modern  doctrine  Is  that  it  is  a  stat- 
Dte  of  repose." 

And  in  Freeman  v.  Hill,  46  Kan.  435,  25 
Pac.  870,  Judgment  bad  been  taken  on  the  plead- 
ings, and  there  were  three  causes  of  action, — 
one  on  the  bond,  one  for  attorneys'  fees,  and 
one  for  a  pump.  The  Judgment  was  set  aside, 
and  the  defendant  filed  an  answer  pleading, 
among  other  things,  tbe  statute  of  limitations. 
It  was  held  that  tbe  court  properly  set  aside 
the  Judgment  rendered  upon  default,  and  ai- 
61  L.  R.  A. 


B.  Held,  further,  that  where  the  appU- 
catlon  Is  made  under  |  6298,  Bev.  Codea 
ISDO,  It  is  addressed  to  the  sound  Judicial 
discretion  of  the  trial  court,  and  in  such  cases 
the  order  of  the  court  below  will  not  be  dis- 
turbed unless  It  clearly  appears  that  the 
same  Involves  an  abuse  of  discretion. 

O.  Held,  further,  that  tmch  orders  are 
seldom  disturbed  by  a  reviewing  court 
where  the  court  below,  in  granting  relief,  di- 
rects a  trial  anew  on  the  merits. 

7.  Held,  further*  that  the  statute  of 
llmltatlous  is  not.  under  modern  author- 
ity, regarded  with  disfavor  by  tbe  courts,  but 
Is  regarded  as  a  plea  of  equal  merit  with 
other  lawful  defenses  to  an  action. 

(November  6.  1902.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Qiurt  for  Nelson  County  aet- 

lowed  tbe  plea  of  the  statute  of  llmltationa. 
Tbe  application  to  set  aside  the  Judgment  was 

made  at  the  ^ame  terra  tbe  Judgment  was  ren- 
dered. The  court  said :  "There  was  no  error 
In  permitting  Hill  to  plead  the  statute  of  limi* 
tatlons.  .  .  .  Tinder  some  of  the  decisions, 
where  statutes  of  limitation  were  regarded  as 
statutes  of  presumption  only,  an  answer  plead- 
ing such  statutes  was  not  considered  merito- 
rious or  treated  with  favorable  consideration. 
In  this  state,  however  as  statutes  of  limitation 
are  statutes  of  repose,  such  a  rule  does  not  a^ 
ply." 

And  where  the  attorney  for  the  defendant  in* 
formed  bis  client  that  the  action  was  dismissed. 
l)Ut  In  fact  a  Judgment  had  been  rendered,  and 
the  client  was  present  attending  court.  It  was 
held  that  tbe  Judgment  of  default  was  properly 
vacated.  The  answer  pleaded  the  statute  of 
limitations  and  fraud  In  tbe  procurement  of  the 
note  sued  upon.  Searles  v.  Chrlstensen,  5  8. 
n.  650,  60  N.  W.  29.  Tbe  court  said :  "We 
are  not  disposed  to  examine  It  very  critically, 
for,  upon  the  facts  disclosed,  we  think  that  sub* 
stantlal  Justice  requires  that  defendant  havs 
an  oppoctunlty  to  be  heard  In  court,  and  pre- 
sent bis  defense  to  tlie  note.  If  be  has  a  good 
defense,  be  Is  enlltlod  to  have  the  court  so  de- 
cide. If  not,  no  serious  harm  can  result  to  tbe 
plaintiff." 

In  SoBsopg  V.  Uosar,  112  Pa.  107,  3  Atl.  768, 
tbe  court  said :  "It  Is  a  very  long  time  since 
this  court  ceased  to  regard  the  plea  of  the  stat- 
ute of  limitations  as  an  unconscionable  plea. 
As  long  ago  as  In  1842  we  said,  Gibson,  Ch.  J., 
In  Ekel  v.  Suevlly,  3  Watts  &  S.  273,  38  Am. 
Dec.  708 :  'It  was  said  In  Brown  v.  Sutter,  1 
Dall.  (I'a.)  239,  that  a  Judgment  will  not  be 
opened  to  let  In  the  statute  of  limitations ;  but, 
as  the  plea  of  that  statute  has  since  been  con- 
sidered In  Shock  V,  li'Chesney,  4  Yeates,  D07. 
2  Am.  Dec.  410,  and  Farmers'  &  M.  Bank  v. 
Israel,  0  iderg.  &  It.  294,  to  be  no  longer  an  un- 
conscionable one.  tbe  rules  of  practice  would 
scarce  be  held  so  novr.* " 

In  Maddocks  v.  Holmes,  1  Bos.  &  P.  228,  on 
a  motion  for  rule  nisi  to  set  aside  a  regular  In- 
terlocutory Judgment,  which  had  been  signed 
for  want  of  a  plea,  on  terms  of  pleading  Instan* 
ter,  the  motion  was  opposed  unless  defendants 
should  be  restricted  from  pleading  tbe  statute 
of  limitations,  and  WUlet  v.  Atterton,  1  W. 
Bl.  35,  was  cited  to  show  that  the  court  never 
let  In  that  plea  when  they  set  aside  a  regular 
judgment ;  but  It  was  held  that  the  plea  of  tbe 
statute  of  limitations  was  not  necessarily  un- 
conscionable and  tbe  rule  was  made  absolute 
The  court  said :    "Of  late  It  has  been  consid- 
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ting  aside  a  default  judgment  in  his  favor. 

The  facta  are  stated  in  the  opinion. 

Meatra.  Coe&xwu  A  Corllsa,  with  Mr. 
Henry  6.  MtddawglM  for  appellant. 

Meaan.  Brooke  ft  Kelw^  for  respond- 
ents: 

When  a  party  makes  a  showing  ot  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect,  and  applies  promptly  for  relief 
after  he  has  notice  of  the  judgment,  and 
shows  by  his  affidavit  of  merits  that  prima 
facie  he  has  a  defense,  and  that  the  applica- 
tion is  made  in  good  faith,  a  court  should 
not  hesitate  to  set  aside  a  default. 

Orisicold  Linseed  Oil  Co.  v.  Lee,  I  S.  D. 
531,  47  N.  W.  956;  3  Wait,  Pr.  pp.  665, 
066;  Security  Bank  v,  National  Bank,  2 
Hun,  287;  N^w  Yorh  v.  fJollister,  2  Hilt. 
688;  Hill  v.  Crump,  24  Ind.  291;  BertUne 
T.  Bauer,  25  Wis.  486;  Bttt^wrd  v.  UeUih 


ered  as  a  fair  plea  In  the  King's  beocb  (Rncker 
V.  Hannay,  3  T.  K.  124),  though  formerly  It 
had  been  tbougbt  otberwlse." 

In  New  Tork  some  of  the  earlr  eases  held 
that  the  plea  of  the  statute  of  limitations  was 
unconscionable  and  on  the  same  footing  as  a 
plea  of  nsury ;  but  these  cases  have  been,  In 
effect,  OTcrrulefi,  and  it  Is  now  held  in  that 
state  tbat  the  plea  of  the  statute  of  limitations 
may  properly  be  allowed  after  setting  aside  a 
default,  where  the  plaintiff  will  not  be  placed 
In  any  worse  position  Uian  he  would  if  the  stat- 
ute had  lieen  pleaded  In  time. 

So,  where  a  default  was  excused  It  was  held 
that  the  court  would  not  Impose  a  condition 
that  the  defendant  shall  not  plead  the  statute 
of  limitations.  Oourlay  t.  Button,  10  Wend. 
680. 

In  Fox  T.  Baker,  2  Wend.  244,  on  a  motion 
to  set  aside  an  Inquest  taken  at  the  circuit, 
where  the  defendant's  attorney  denied  having 
received  notice  of  trial,  but  the  service  was 
satisfactorily  shown,  and  the  defendant  swore 
to  merits,  the  Inquest  was  set  aside,  and  the 
condition  was  Imposed  on  the  defendant  of  with- 
drawing the  plea  of  the  statute  of  Umitatloua  In 
analogy  to  the  practice  on  opening  a  default 
and  permitting  the  defendant  to  plead. 

Referring  to  this  case  In  Lovett  v.  Cowman, 
e  lail,  228,  the  Roort  said :  "In  Fox  v.  Baker. 
2  Wend.  244,  the  defendant  was  required  to 
withdraw  such  a  pies  as  one  of  the  conditions 
for  obtaining  relief  from  an  Inquest,  although 
be  denied  having  received  notice  of  trial.  That 
was,  I  think,  going  too  far.  We  have  not  of  late 
been  In  the  habit  of  Imposing  such  bard  terms 
where  the  defendant  seeks  to  get  rid  of  an  ac- 
cidental default.  In  Gourlay  v.  Button,  10 
Wend.  59Ii,  a  default  was  set  aside  without  re- 
stricting the  defendant  from  pleading  the  stat- 
ute. A  distinction  was  taken  between  opening 
a  default  when  sufficiently  excused,  and  per- 
mitting the  defendant  to  add  a  plea.  And  see 
Allen  v.  Mapes,  20  Wend,  OSS." 

Id  Bawes  v.  Hoyt,  11  How.  Pr.  464,  on  a 
motion  to  set  aside  a  Judgment  and  subsequent 
proceedings,  and  for  permission  to  defend,  it 
was  held  that  Justice  would  not  be  furthered 
by  allowing  a  plea  of  the  statute  of  llmlta- 
tiooa 

This  case  was  criticised  In  Bank  of  Kinder- 
hook  V.  GIfford,  40  Barb.  659,  where  It  was  said 
that  "courts  have  steadily  found  upon  the 
spirit  of  these  ^actments,  and,  as  to  the  usury 
and  the  statute  of  Umitatloua,  have  uniformly 
held  that  after  plea  pleaded,  an  answer  or 
pleading  could  never  be  amended  so  as  to  pre- 
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Ian,  26  Wis.  566;  Lynde  v.  Verity,  3  How. 
Pr.  350;  Davenport  v.  Ferria,  6  Johns.  131; 
Tallmadao  v.  Stockholm,  14  Johns.  342; 
Poc&oni'v.  Hill,  4  Cow.  56;  Wieland  v.  -SWl- 
loak,  24  Minn.  345 ;  Qraoier  r.  Wmr,  46  CaU 
53;  Farrar  v.  Oonaolidated  Apaa  Min.  Co. 
12  S.  D.  237,  80  N.  W.  1079. 

Where  the  atfidavit  of  merit  states  the  na- 
ture of  the  defense,  the  service  of  the  pro- 
posed answer  will  be  excused. 

Albert  Palmer  Co.  v.  Van  Orden,  4  N.  Y. 
Civ.  Proc.  Rep.  44. 

A  litigant  relieved  from  default  should  he- 
restored  to  his  forma-  right  to  plead  aaiA 
rely  upon  all  the  defenses  be  may  have,  le- 
gal, equitable,  or  both,  and  he  may  be  re- 
lieved for  the  sole  purpose  of  pleading  the 
statute  of  limitations. 

Garvie  v.  Greene,  9  S.  D.  608,  70  N.  W. 
847. 

Tbe  court  should  not  undertake  to  say 


sent  either  defense.  .  .  .  Some  decisions  are- 
found  to  go  yet  further,  and  to  bold  that,  o& 
setting  aside  a  default.  It  should  be  on  condi- 
tion tbat  neither  sutute  should  be  pleaded 
Ilawes  V.  Hoyt,  11  How.  IT.  454  ;  Toole  v.  Cook, 
16  How.  Fr.  142  [usury]  ;  both  by  the  same 
Judge.  'But  tbe  weight  of  authority  Is  decid- 
edly the  other  way ;  holding  that  on  opening  a 
default  prcperly  excused  the  court  will  not  Im- 
pose as  a  condition  tliat  tbe  defendant  shall 
not  set  up  what  Is  termed  a  hard  or  uncon* 
sclonable  defense,  as  usury,  or  the  statute  of 
limitations.  Oourlay  v.  Button,  10  Wend.  695. 
.  .  .  There  should  be  no  selection  or  choice 
by  the  courts  as  to  what  law  should  be  en- 
forced, or  what  should  be  evaded  or  nullified; 
what  should  be  favored,  and  what  should  be 
treated  with  disfavor." 

In  Allen  v.  Mapes,  20  Wend.  638,  OverruI!n» 
Fox  V.  Baker,  2  Wend.  244,  the  court  said: 
"It  Is,  no  doubt,  the  constant  practice  In  these 
appeals  to  the  equity  powers  at  the  court  t» 
Impose  such  terms  on  granting  relief  as  the 
special  circumstances  of  the  case  may  seem 
to  require ;  and  where  a  defendant  had  let 
slip  tbe  opportunity  of  pleading  what  has  some- 
times been  called  an  unconscionable  defense, 
as  the  statute  of  usury  or  of  limitations,  leave- 
to  plead  anew  has  been  denied.  .  .  .  Tut 
nature  of  the  defense  should  never  be  taken 
into  consideration  In  granting  applications  off 
this  kind,  except  under  very  special  circum- 
stances." 

In  Benedict  v,  Amooz,  85  Bun,  288,  82  N. 
T.  Supp.  305,  which  did  not  disclose  the  de- 
fense offered  on  a  moti<m  to  set  aside  a  de- 
fault, the  court  said:  "It  Is  claimed,  however, 
upon  the  part  of  tbe  plaintiffs,  that  the  pro- 
posed defense  Is  an  unconscionable  one,  what- 
ever that  may  mean.  The  court  of  appeals  baa 
held  that  all  defenses  which  are  defenses  are 
entitled  to  the  same  consideration  by  the 
court,  and  that  a  defense  Is  a  defense  what- 
ever may  be  onr  private  feelings  in  respect  to 
it." 

Tbe  title  of  tbe  ease  In  the  court  of  appeal* 
Is  not  given,  but  was  probably  Cope  v.  Wheeler, 
41  N.  Y.  303,  which  held  that  "the  defense  of 
usury,  while  the  statute  against  nsury  remains, 
fa  entitled  to  the  same  consideration  as  anr 
other  defense.  It  cannot  be  disregarded,  or 
treated  as  unconscionable,  and  subjected  t» 
more  strict  rules  of  construction  than  other 
defenses." 

In  Morris  v.  Ststery,  6  Abb.  Pr.  74.  which 
held  a  default  would  not  be  opened  to  allow 
a  defense  of  tisnry,  the  court  said :   "The  casta 
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tbat  certain  d^enses  provided  hj  lav  are 
liard  and  unconscionable,  and  therefore  un- 
•dertake  to  legislate  against  them. 

^anfc  of  Kinderhook  v.  Oifford,  40  Barb. 
•659;  Freeman,  Judgm.  1881,  545. 

All  defenses  which  are  defenses  are  en- 
titled to  the  same  consideration  hj  the 
■court;  and  a  defense  is  a  defense,  whatever 
may  be  our  private  feetings  in  respect  to  it. 

Wiltnerding  v.  JarmuUneaky,  85  Uiin,  286, 
32  N.  y.  Supp.  083;  Searlea  v.  Chriatenten, 
fi  S.  D.  6.50,  60  N.  W.  29  j  Sheldon  v.  Adams, 
41  Bait.  54;  Freeman  v.  Hill,  45  Kan.  435, 
25  Pac.  870. 

The  operation  of  the  statute  of  limita- 
tions, even  as  an  obstacle  to  just  claims,  is 
not  to  be  condemned  or  hindered. 

A'Court  T.  OroBB,  3  Bing.  329;  Bell  v. 
liomson,  1  Pet.  360,  7  L.  ed.  178 ;  Batchina 
V.  Barney,  6  Pet.  457,  8  L.  ed.  190;  Brad- 
street  V.  Euntington,  5  Pet.  402,  8  L.  ed. 
170;  Leffingtcell  v.  Warren,  2  Black,  606,  17 


Jj.  ed.  263;  Taylor  r.  Holmes,  14  Fed.  498; 
Campbell  v.  Haverhill,  155  U.  S.  617,  39  L. 
ed.  282,  15  Sup.  Ct.  Rep.  217;  McOarthy  v. 
White,  21  Cal.  405,  82  Am.  Dec.  754;  Mo- 
Queen  V.  Baboock,  3  Abb.  App.  Dec.  129; 
Acker  v.  Acker,  81  N.  Y.  148. 

An  application  to  open  or  vacate  a  judg- 
ment is  addressed  to  the  sound  discretion  of 
the  court,  and  its  exerdae  will  not  be  dis* 
turtted  on  appeal,  unless  clearly  apparent 
that  the  court  has  abused  its  discretion. 

15  Enc.  PI.  &  Pr.  pp.  281,  282;  WilUstt  v. 
Millman,  61  Iowa,  123,  15  N.  W.  866;  West- 
phal  V.  Clark,  40  Iowa,  262;  Independent 
School  Dist.  v.  Sohrexner,  46  Iowa,  172;  D. 
Jf.  Oabome  d  Co.  v.  Columbia  County 
Farmers'  Alliance  Corp.  9  Waah.  666,  38 
Fae.  160. 

■   WalUn,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

The  record  in  this  action  shows  that  on 


at  law  In  our  own  courts  to  which  I  have  been 
referred  are  Jackson  v.  Varlck.  2  Wend.  204 ; 
Fox  V.  Baker,  2  Wead.  244 ;  Oourlay  v.  Jlnt- 
ton,  10  Wend.  595;  Allen  v.  Mapes,  20  Wend. 
438 ;  Lovett  t.  Cowman,  8  Hill,  224 ;  and 
Woieott  V.  McFarlan,  6  Hill,  227.  Several  of 
the  cases  relate  to  the  statute  of  limitations; 
and.  If  It  Is  settled  that  a  defendant,  upon  be- 
ing let  In,  will  not  be  compelled  to  abandon  a 
plea  of  tbe  statnte,  It  Is  equall7  clear  be  will 
not  be  allowed  to  amend,  hf  pleading  It  d« 
novo." 

Where  the  propriety  of  opening  a  default  In 
chancery  was  not  disputed.  It  was  held  that 
tbe  condition  that  tbe  defendant  shall  not  at- 
tempt to  avail  himaelf  of  the  statute  of  limi- 
tations as  a  defense  should  not  be  Imposed 
where  there  was  no  showing  made  by  complain- 
ants that  they  would  be  In  any  worse  condi- 
tion than  they  would  have  been  In  had  the  an- 
swer been  filed  In  due  season.  Douglas  v.  Doug- 
las, 3  Edw.  Cb.  300. 

But  In  Illinois,  Arkansas,  Maryland,  and  Tex- 
as It  seems  that  the  courts  do  not  regard  a 
plea  of  thtt  statute  of  Iltnltatlons  as  a  merito- 
rious one.  and  that  the  refusal  of  such  a  plea 
on  opening  a  default  will  not  he  held  error. 
Bnt  In  Arkansas  this  rule  Is  held  not  to  apply 
where  tbe  default  Judgment  Is  a  nullity. 

So,  where  default  was  taken  In  assumpsit, 
and  evidence  was  taken,  and  damages  asseased, 
and  leave  was  given  to  the  defendant  to  plead 
io  the  action  upon  the  condition  that  the  Judg- 
ment stands.  It  was  held  that  tbe  court  prop- 
erly refused  to  allow  the  plea  of  the  statute  of 
limitations  to  be  aied,  as.  after  the  plalntllT 
<losed  her  case,  It  was  too  late.  DuUe  v.  tal- 
ly, 64  III.  App.  202.  In  this  case  the  court 
said :  "There  Is,  however,  another  view  to  be 
taken  of  the  matter  of  the  offer  to  file  tbat 
"kind  Of  a  plea.  It  is  In  its  nature  a  plea  that 
does  not  go  to  tbe  merits  of  tiie  cause  of  ac- 
tion. A  Judgment  bad  already  been  recovered 
against  tbe  appellant,  and  was  still  la  force. 
The  trial  then  proceeding  was  to  ascertain  what 
t&e  merits  of  that  Judgment  were.  There  U 
no  rule  of  law  or  practice  tbat  requires  a  court 
to  set  aside  a  Judgment  that  has  been  lawfully 
rendered,  except  where  It  Is  made  to  appear 
that  justice  will  be  defeated  If  It  be  not  done; 
and  even  if,  under  ordinary  circumstances,  tbe 
plea  of  the  statute  of  limitations  ahould  have 
been  permitted  to  be  Interposed  under  tbe  ex- 
«rclse  of  a  Judicial  discretion,  yet  when,  as 
bere,  tbe  object  of  tbis  second  trial  was  to 
discover  If  the  actual  merits  of  the  case  re- 
'QQlred  the  vacation  of  that  former  Judgment, 
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we  do  not  think  such  a  plea  shonld  have  re- 
ceived any  favor." 

In  State  v.  Jennings,  10  Ark.  438,  tbe  court 
said :    "la  no  case  have  we  found  an  anthor- 
I  Ity  vhtxa  the  defendant  is  In  debtnlt,  and 
I  must  show  that  he  has  a  meritorious  defense, 
!  that  the  plea  of  limitations  has  been  consid- 
ered such." 

In  Nelson  v.  Bond,  1  0111.  218  It  was  insisted 
tbat  the  rule  to  plead  was  extended,  and  there- 
by gave  the  defendant  liberty  to  flle  a  plea  of 
the  statute  of  limitations.  The  court  said: 
"This  would  be  rather  a  strange  elTect  result- 
Injr  from  the  plaintiff's  courtesy  to  the  defend- 
nnt  If  It  conferred  upon  blm  a  right  which 
he  had  lost  by  his  defanlt;  to  wit,  to  plead 
any  other  plea  than  one  to  the  merits.  To 
adopt  sucb  a  construction  of  the  rules  of  court 
would  be  to  change  the  long-established  prac- 
tice In  most  of  the  Judicial  districts  In  Mary* 
land,  a  change  which  might  not  tend  to  pro- 
mote the  ends  of  Justice." 

In  Wood  V.  Ward,  1  Oblo  Dec.  Reprint,  680, 
it  was  said  that  the  cases  of  Nelson  v'  Bond, 
I  Gill,  218;  and  State  v.  JeanitigB,  10  Ark. 
428,  go  upon  the  ground  that  the  defense  of 
limitations  Is  neither  bonest,  nor  meritorious, 
and  hence  are  predicated  upon  the  ethics,  and 
not  upon  the  law,  of  the  court  making  the  de* 

clSloD. 

In  Foster  v.  Martin,  20  Tex.  110,  on  a  mo- 
tion to  set  aside  a  Judgment  by  default,  where 
the  failure  to  answer  was  carsed  by  Inadvert- 
ence of  counsel.  It  was  held  tbat  the  judgment 
should  not  be  sec  aside  In  order  to  let  In  the 
defense  of  the  statute  of  limitations,  where 
there  were  no  circumstances  which  rendered 
such  defense  equitable. 

In  this  case  the  court  said ;  "Tbe  motion  to 
set' aside  the  Judgment  nas  In  the  nature  of 
a  motion  for  a  new  trial.  To  entitle  the  de- 
I  fendant  to  have  tbe  Judgment  set  aside  as  a 
matter  of  legal  right,  he  should  have  brought 
his  application  substantially  within  tbe  rules 
governing  the  granting  of  new  trials.  He  should 
have  made  his  application  within  tbe  time  pr^ 
scribed,  or  sbown  some  sutDcIent  excuse  for  hU 
neglect.  Hie  application  should  have  shown 
a  sufficient  excuse  for  his  failure  to  appear  and 
make  bis  defense  to  tbe  action  within  the  time 
allowed  for  pleading,  and  also  that  be  had  a 
meritorious  defense.  The  application  Is  de- 
ficient In  all  these  particulars.  It  was  not  Died 
in  time.  Hart.  Dig.  art  766.  It  states  no  uaf- 
flclent  excuse  for  bis  failure  to  make  bU  de- 
fense (Wright  T.  Thomas,  6  Tex  420)  ;  nor 
does  It  disclose  merits.    It  it  UQt  enough  to 
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January  28,  1901,  a  default  judgment  was 
entered  in  the  court  below  in  favor  of  plain- 
tiff and  against  the  defendant  Castor;  that 
a  notice  of  motion,  to  be  heard  on  July  31, 
1901,  to  vacate  said  judgment,  was  on  July 
10th  served  on  plaintifT's  counsel  in  behalf 
of  said  defendant  Castor;  and  that  subse- 
quently the  district  court,  after  hearing 
counsel  upon  the  motion,  entered  an  order 
vacating  and  setting  aside  the  judgment, 
and  awarding  a  new  trial.  From  said  order, 
plaintiff  has  appealed  to  this  court.  Error 
IS  assigned  upon  the  order. 

The  moving  papers  submitted  to  the  trial 
court  in  support  of  the  application  to  vacate 
the  judgment,  in  addition  to  the  notice  of 
motion  and  tlie  record  of  the  action,  con- 
sisted of  the  affidavit  of  the  defendant 
Castor  and  of  his  attorn^,  James  V. 
Brooke. 


The  aflidavit  of  the  defendant  is  as  fol- 
lows: "T.d  Castor  being  duly  sworn,  on 
oath  deposes  and  says  as  follows:  (1)1  am 
the  Ed  Castor  who  is  one  of  the  defendants 
in  the  above-entitled  action.  (2)  That  the 
sunmions  in  this  action  was  served  upon  me 
some  time  during  the  first  two  weeks  of  De- 
comber,  1000.  (3)  That  thereafter  I  con- 
sulted my  atlonipy,  Jas.  V.  Brooke,  of 
Cando,  North  Dakota,  and  within  the  time 
prescribed  by  law  caused  a  notice  of  appear- 
ance in  said  action,  and  demand  for  a  copy 
of  the  complaint,  to  be  served  on  plaintiff's 
counsel.  (4)  Tliat  no  copy  of  the  complaint 
was  served  with  said  summons;  that  the 
summons  served  on  me  was  signed  by  one 
B.  M.  Smith,  attorney  for  the  plaintiff,  who 
{jave  his  residence  as  'Michiijnn,  North  Da- 
kota,' and  without  the  addition  of  any  other 
words  to  indicate  whether  it  was  Michigan 


say  that  tbe  defendant  has  a  good  legal  de- 1 
fen&e.  That  Is  a  matter  to  be  judged  ot  by  ; 
the  court ;  and  It  sbould  appear  in  wbat  the  i 
defease  consists.  In  order  that  the  court  may  . 
judge  of  Its  snlBclencT.  Tbe  application  Is  to  I 
be  determined  upon  equitable  principles,  and  tbe  | 
court  may  well  refuse  It  when  asked  to  let  In  , 
a  mere  legal  defense,  not  founded  in  equity  and  j 
Justice.  CocLrane  v.  Mlddlcton,  13  Tex.  275.  I 
There  Is  no  error  In  tbe  judgment,  and  It  Is 
affirmed." 

In  Dowell  v.  Winters,  20  Tex.  783,  where  the 
default  was  sudorpd  under  tbe  mistaken  belief 
that  a  pending  Injuoctloo  would  be  a  bar,  the 
court  said :  "It  Is  obvious  that  such  applica- 
tions ought  not  to  prevail,  where  tbe  effect 
would  be  to  delay  the  trial,  unless  upon  a  good 
excuse  for  tbe  dcfanlt,  and  tbe  presentation  of 
a  meritorious  defense ;  nor  In  any  case,  where 
it  would  be  to  let  In  an  unconscientious,  or  a 
merely  technical,  defense.  In  a  late  case  at 
Austin  we  held  that  tbe  court  rightly  refused 
to  set  aside  a  default,  where  It  would  have 
been  to  let  in  the  defense  of  the  statute  of  lim- 
itations. Foster  v.  Martin,  20  Tex.  118."  This 
quotation  was  approved  In  Janes  v.  Langham, 
33  Tel.  604. 

In  Wood  V.  Ward,  1  Ohio  Dec.  Reprint,  589, 
discussing  the  question  of  tbe  discretion  of  the 
trial  Judge  in  refusing  a  plea  of  the  statute 
of  limitations  after  opening  a  default,  the 
court  said  :  "How  Is  this  discretion  to  be  ex- 
ercised? There  are  only  two  ways  in  which  It 
can  be  exercised.  (1)  arbitrarily,  or  (2)  on  a  I 
preliminary  trial  of  the  case,  to  enable  the  court  | 
to  adjudge  whether  In  conscience  the  defendant 
can  make  the  defense.  Tbe  latter  course  Is  | 
Impossible  In  practice,  as  It  involves  a  full  and  ] 
complete  trial  of  the  case  on  Its  merits,  before 
a  court  can  understandtngly  decide  whether  the 
defendant  can,  wltb  safety  to  his  soul  and  con- 
science, be  permitted  to  make  a  legal  defense 
to  a  legal  claim.  The  Ilrst  method  Is  not  to  be 
tolerated  in  a  land  of  law.  Men's  rights  are  not 
to  depend  on  judicial  caprice,  or  mere  arbitrary 
will.  Whether  a  party  Is  entitled  to  a  cer- 
tain defense  Is  to  lie  settled  by  law,  and  not 
by  the  arbitrary  will  of  the  judge.  This  is  a 
discretion  which  can  lead  only  to  fraud  and 
abuse,  and  is  one  which  no  Judge  should  volun- 
tarily assnme.  Wherever  tbe  law  gives  a  legal 
right.  let  that  right  be  preserved ;  let  no  judge 
step  In  between  the  party  and  the  exercise  of 
It." 

In  Ilalnes  v.  Lytic,  I  Ohio  Dec.  Reprint.  198, 
where  a  default  was  set  aside  and  leave  was 
given  to  plead.  It  was  held  that  the  plea  of 
tbe  statute  of  limitations  was  not  a  meritorious 
defense,  and  that  a  plea  to  tbe  merits  was  the 
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only  plea  that  could  be  filed  under  the  leave 

given.  The  court  said :  "The  supreme  court 
(In  Sheets  v.  Baldwin,  12  Ohio,  131)  refused 
leave  to  file  this  plea  because  It  was  not  a  de- 
fens^  to  be  favored,  and  could  not  except  un- 
der some  peculiar  circumstances,  be  deemed  a 
meritorious  defense," 

This  case  is  In  conflict  with  Wood  v.  Ward, 
1  Ohio  Dec.  Reprint,  589.  The  latter  case  con- 
tains the  most  comprehensive  review  of  tbe  au- 
thorities on  this  question  that  appears  in  the 
reports. 

In  Wood  V.  Ward,  1  Ohio  Dec.  Reprint.  5,s;». 
referring  to  the  case  of  Shoots  v.  Baldwin,  12 
Ohio,  I'M.  It  was  said  that  the  plea  of  the  sta> 
ute  of  llmilatidns  was  refused  to  that  case  be- 
cause offtred  to  amend  the  pleadings.  Tbe 
court  further  said  :  "And  all  the  cases  cited 
by  the  counsel  for  the  plaintiff  are  cases  where 
amendments  to  pleadings  were  not  permitted 
for  the  purpose  of  adding  the  statute  of  limi- 
tations. It  is  the  dictum  oC  Wood,  J.,  which 
Is  cited  on  this  point,  in  which  he  soys  tbat 
the  authorities,  J^ngilsh  and  American,  concur 
In  the  doctrine  that  this  defense  Is  not  per- 
mitted after  a  default.  The  Butliorlttes  already 
cited  show  this  dictum  to  be  untrue." 

Where,  after  the  day  for  pleading  had  passed, 
the  defendant  filed  his  demurrer  to  the  first 
count  In  tbe  declaration  and  three  special  pleas 
of  the  statute  of  limitations,  and  the  court, 
on  motion,  struck  off  the  demurrer  and  pleas 
thus  filed  by  defendant,  but  permitted  him  to 
plead  the  general  issue,  and  that  only.  It  was 
held  that  the  trial  court  did  not  err  in  refus- 
ing the  privilege  of  interposing  a  plea  of  tbe 
statute  of  limitationa  Newsom  v.  Ran.  16 
Ohio,  240.  In  this  case  the  court  said :  "This 
is  not  a  plea  to  the  merits,  and  consequently  is 
not  ordinarily  received  after  the  rnle  day. 
See  Sheets  v.  Baldwin,  12  Ohio  120,  and  nnmer- 
ous  aathorltlea  therein  cited." 

In  Wood  V.  Ward,  1  Ohio  Dec.  Reprint,  589, 
referring  to  the  case  of  Newsom  v.  Ran,  18 
Ohio,  240,  iupra,  the  court  said :  "In  that 
case  leave  was.  In  the  common  pleas,  refused 
to  tbe  plaintiff  to  plead  the  statute  of  limita* 
tlons  of  either  four  or  six  years  after  a  de- 
fault, though  that  default  had  happened  from 
the  attorney's  misunderstanding  the  practice 
of  the  court.  The  four-year  limitation  Is  In- 
troduced Into  our  law  from  the  statute  of  Mas- 
snchusetts,  and  there  it  had  been  decided  that 
this  was  a  bar  the  admlolstrator  eonid  not 
waive :  that  be  was  bound  to  make  tbe  defense ; 
and,  neglecting  to  do  It,  he  himself  must  pay 
the  debt,  and  could  not  charge  it  over  on  tbe 
estate.  Brown  v.  Anderson.  13  Mass.  201 ; 
Dawes  v.  Shed,  IS  Mass.  6,  8  Am.  Dec.  80; 
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City,  or  some  postoflice  by  the  name  of- 
'Michigan.'  (5)  That  said  demand  for  a 
copy  of  the  complaint  and  notice  of  appear- 
ance was  sent  by  registered  mail  to  siiid  B. 
M.  Smith;  at  Michigan  City,  by  defendant's 
attorney,  on  December  27.  1900,  and  was  in 
due  time  returned  by  the  postmaster  at 
Michigan  City,  'Unclaimed.'  (6)  That  my 
attorney  then  wrote  on  January  19,  1901, 
to  one  Fred  Kelloy,  a  practising  attorney  at 
Lakota,  the  county  scat  of  Nelson  county, 
an  inquirj-  to  siscertain  if  a  complaint  had 
been  filed,  and  received  an  answer  from  said 
Kelley  that  no  complaint  or  other  paper  had 
been  filed.  ( 7 )  That  my  ease  was  fully  and 
fairly  stated  to  said  Jae.  V.  Brooke,  my  at- 
torney, who  resides  at  Cando.  Towner 
county,  North  Dakota ;  and,  after  such 
statement,  I  am  and  was  advised  that  I 
have  a  good  and  substantial  defense  on  the 


merits  of  the  action,  and  I  verily  believe  the 
same  to  be  true,  (8)  That  my  defense  to 
said  action  is  'that  the  cause  of  action  set 
forth  in  said  complaint  did  not  accrue  with- 
in six  years  before  the  commencement  of 
this  action';  that  said  suit  or  action  was  on 
a  note  long  ago  barred  by  the  statute  of  lim- 
itations. (9)  That  defendant,  relying  on 
the  fact  that  there  was  no  response  to  the 
demand  for  a  copy  of  tlie  complaint,  or  ac- 
knowledgment of  the  appearance  of  his 
attorney,  supposed  the  matter  was  held  up 
or  dropped.  { 10)  That  he  never  knew  such 
judgment  had  been  taken  against  him  until 
its  accidental  discovery  on  the  judgment 
docket  of  this  county.  (11)  That  said  n(^- 
lect  in  not  putting  in  an  answer  grew  out 
of  the  fact  that  the  letter  demanding  a  copy 
of  the  complaint  was  returned,  'Unclaimed,' 


Allen's  Petition,  1^  Masii.  58;  Thompson  v. 
Brown,  10  Mass.  172 ;  Heath  v.  WellB.  5  Pick. 
140,  16  Aiii.  Dec.  383.  II>:re,  then,  an  adminis- 
trator was  pei-mltted  to  be  made  personally  lia- 
ble for  a  debt  barred  by  tbe  statute,  t>ecause  bia 
counsel  bad  misconceived  tbe  practice  of  the 
court.  Is  It  possn)le  that  such  a  case  is  law? 
But  no  matter  what  the  court  below  did.  what 
did  tbe  supreme  court  decide?  And  tbe  supreme 
court  simpiy  held  that  error  would  not  lie  upon 
what  is  a  matter  of  discretion  of  tbe  court. 

In  Iicaver  v.  Wltcber.  2  Comyns  Rep.  560, 
Barnes  Notes.  2S.'{.  where  the  plaintiff  having 
regularly  slRned  Jiidf^nent.  defendant  obtained 
a  rule  to  set  it  aside  on  the  payment  of  costs, 
pleading  an  Issuable  plea,  defendant  afterwards 
pleaded  tbe  statute  of  limitations.  It  was 
held  that  this  plea  should  be  set  aside  on  the 
ground  that  the  court  never  fiave  leave  to 
plead  tbis  plea  after  regular  JudRment  signed. 
This  case  and  tbe  following  one  have  been.  In 
effect,  overruled  In  Riicker  v.  Ilannay,  3  T.  R. 
124,  and  Maddocks  v.  Holmes,  1  Bos.  &  P. 
228. 

In  Willet  V.  Atterton,  1  W.  Bl.  35,  "the  plain- 
tllF  had  signed  Judgment  Id  assumpsit,  which 
was  owing  to  a  mistake  made  by  the  defend- 
ant's attorney's  cleik.  I  moved  to  set  It  aside 
on  payment  of  costs.  ...  It  was  sug- 
gested on  the  part  of  tbe  plaintiff  that  the  de- 
fendant meant  to  plead  tbe  statute  of  limita- 
tions. Tbe  court  would  not  set  aside  the  judg- 
ment, unless  the  defendant  would  undertake  to 
plead  the  general  issue." 

In  1  Selion  on  Practice,  308,  It  was  said  that 
"the  defendant  may  plead  the  general  Issue, 
and  statute  of  limitations,  after  an  order  to 
plead  Issuably  In  both  courts.  Rucker  v.  Han- 
nay,  3  T,  R.  124.  Though  not  long  before  de- 
cided otherwise.  Stadholme  v.  Hodgson,  2  T.  R. 
881." 

Where  a  default  has  been  Irregularly  entered. 
It  seems  that,  on  setting  the  same  aside,  a  plea 
of  the  statute  of  limitations  may  be  filed.  This 
has  also  been  held  In  ArkeosBS,  where  It  Is 
generally  held  that  the  defendant  Is  not  enti- 
tled to  file  a  plea  of  tbe  statute  of  limitations 
after  he  makes  such  a  showing  as  will  excuse 
the  default.  Under  some  statates,  It  seems  that 
an  administrator  Is  entitled  to  plead  the  stat- 
ute of  limitations  as  a  matter  of  right,  and 
may  rely  upon  snch  statute  under  the  general 
Issue. 

The  rule  that  default  will  not  be  set  aside 
to  permit  a  plea  of  tbe  statute  of  limitations 
was  held  not  to  apply  where  the  default  bad 
been  Irregularly  taken.  Carnall  v.  Clark,  27 
Ark.  GOO.  In  this  case  no  summons  was  fonnd 
In  the  record,  and  tbe  Ull  of  exceptions  shows 
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that  the  default  was  set  aside  because  tbe  same 
was  taken  without  notice  to  tbe  defendant.  Th« 
record  of  tbe  defnnit  showed  service  of  procesa 
but,  the  default  being  set  aside,  tbe  entry  thero 
of  was  held  to  be  no  part  of  the  record,  antf 
tbe  court  erred  in  striking  out  the  plea  of 
tbe  statute  of  limitations. 

An  administratrix  applied  to  the  probate 
court  to  set  aside  a  Jndginent  allowing  a  claim 
against  her,  on  tbe  ground  that  she  was  unable 
from  sickness  to  attend  court  on  that  day,  and 
was  entitled  to  credits  on  the  note,  which  she 
believed  she  could  establish  by  the  next  tenn. 
This  was  verllled  by  aflidavlt,  and  the  court 
set  aside  the  Judgment,  and  at  the  following 
term  the  defendant  filed  a  plea  of  the  statute 
of  limitations;  but  tbls  was  stricken  out  on  the 
ground  that  a  fraud  had  bees  perpetrated  upon 
the  court  by  moving  to  set  aside  tbe  original 
Judgment  to  let  In  a  meritorious  defense,  and 
then  pleading  the  statute  of  limitations,  and  up- 
on the  further  ground  that,  after  Judgment  by 
default,  defendant  could  not  set  up  said  de- 
fense by  law  after  applying  to  the  Indulgence 
of  the  court  for  leave  to  plead.  This  was  held 
to  be  error  on  appeal  on  tbe  ground  tbat  tbe 
probate  court  bad  no  Jurisdiction  of  the  per- 
son of  tbe  administratrix.  In  tbe  absence  of 
ten  days'  notice,  as  required  by  Ark.  Rev.  Stat, 
pp.  82,  83,  I  US,  providing  that.  If  an  executor 
or  administrator  shall  refuse  1»  allow  any  claim 
exhibited  In  accordance  with  the  statute,  soch 
claimant  may  present  bis  claim  to  the  court 
of  probate  for  allowance,  giving  the  executor 
or  administrator  ten  days'  notice  of  such  ap- 
plication. It  was  held  tbat  tbe  defendant  ap- 
peared, as  she  bad  a  right  to  do,  to  ask  the 
court  to  set  aside  a  mere  nullity,  and  when  that 
was  done  she  was  in  court  for  the  first  time, 
and  consequently  authorized  to  Interpose  any 
defense  whatever.  I'ennlngton  v.  Gibson,  ft 
Ark.  447.  Tbe  court  said:  "it  will  not  be 
controverted,  that  when  the  defendant  has  been 
legally  notified  to  appear  and  defend  against 
tbe  proceedings,  and  wholly  falls  to  do  so,  bnt 
makes  default,  such  default  will  not  be  set  aside 
for  tbe  purpose  of  letting  In  a  plea  of  the  stat- 
ute of  limitations." 

And  where  a  Judgment  by  default  against 
administrators  was  s^t  aside,  and  leave  granted 
to  plead  to  the  merits  of  the  action,  and  the 
defendants  filed  a  general  Issue,  It  was  held 
that  they  should  have  been  allowed  to  rely  upon 
the  statute  of  limitations  In  relation  to  ac- 
tions on  notes,  and  that  by  suffering  a  Judgment 
by  default,  they  did  not  waive  their  right  to  in- 
sist upon  the  defense  of  the  statute,  under 
Hutchinson's  Code  (Miss.),  669,  |  105,  provid- 
ing that  an  executor  or  administrator  may  make 
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Not.. 


and  DO  copy  of  the  oomphint  warn  em* 

-served  on  me  or  my  attorney," 

The  afTiilavit  of  James  V.  Bro<^e  is  as  fol- 
Iowb:  "I,  Jas.  V.  Brooke,  being  first  duly 
sworn,  on  oath  depose  and  say :  ( 1 )  That  I 
am  an  attorney  at  law  duly  qualified  to 
practiaa  in  all  the  coiirtB  of  the  state  of 
North  Dakota,  located  and  having  my  place 
-of  business  in  Cando,  Towner  county.  North 
Dakota.  (2)  That  on  or  about  December 
24,  1900,  Ed  Castor,  known  to  me  to  be  one 
of  the  defendants  in  the  above-entitled  ac- 
tion, came  to  my  office,  and  showed  and 
handed  to  me  the  summons  hereto  attached, 
marked  'Exhibit  A';  that  affiant  read  the 
*ame,  and  inquired  if  a  copy  of  the  com- 

Ftlaint  had  been  served  therewith,  and  was 
nformed  by  said  Castor  Uiat  no  copy  had 
been  served;  that  affiant  inquired  fully  into 
the  merits  of  said  action,  and,  in  addition 
to  other  defenses,  informed  the  defendant 
that  be  had  a  complete  defense  to  said  ac- 
tion, in  the  plea  of  the  statute  of  limita- 
tions. (3)  That  said  Castor  then  and  there 
«mp]oyed  me  to  act  as  hia  attorney,  and  was 
informed  that  the  first  thing  he  must  do 
was  to  serve  notice  of  appearance,  and  de- 
mand a  copy  of  the  complaint.  (4)  That 
thereupon  I  addressed  an  envelope  to  'B. 


M.  Smith/  and  mailed  1^  registered  letter 
therein  a  notice  of  appearance  and  demand 
of  a  copy  of  the  complaint.  This  was  on  De- 
cember 27,  1900,  as  will  appear  from  the 
postoffice  receipt  therefor,  hereto  attached, 
marked  'Exhibit  B.'  (5)  That  I  received  no 
response  to  said  letter,  no  copy  of  the  com- 
plaint, or  other  acknowledgment,  until  soma 
iime  about  the  20th  of  January,  1901,  when 
the  same  wag  returned  to  me,  unclaimed, 
from  the  postmaster  at  ilichigan,  North  Da- 
kota. The  original  envelope  and  inclosurCt 
•with  the  postodice  notation  thereon,  is  here- 
with returned,  marked  'E."ihibit  C.'  (6) 
That  on  or  about  January  19,  1901,  I,  not 
understanding  this,  wrote  to  Fred  Kell^,  at 
Lakota,  asking  him  if  any  papers  had  bem 
filed,  or  complaint,  as  set  out  in  snnunons, 
and  some  time  aft«r  received  his  repfy  that 
there  was  no  such  complaint  or  other  papers 
on  file  in  the  clerk's  office  of  the  cleric  of 
the  district  court  at  Lakota,  Nelson  county. 
North  Dakota.  (7)  That  I  then  ascertained 
that  there  was  an  attorney  at  Michigan  City 
named  W.  H.  Smith ;  that  I  then  inspected 
the  summons  again,  and  found  the  signa- 
ture such  as  the  original  shows;  that  I  ver- 
ily believed  at  the  time  I  maileid  the  notice 
of  appearance  and  demand  of  a  copy  of  the 


anj  special  defense  under  the  general  Issue,  and 
that  be  shall  not  be  required  to  plead  any  otb- 
«r  plea.  Banders  v.  Bobertson,  23  UIbb.  389. 
In  this  case  tbe  court  said :  "The  defense  set 
up  was  a  bar  to  the  action,  and  Is  now  onl- 
fonnlf  regarded  as  meritorious." 

And  In  Lejenne  t.  Hebert,  6  Rob.  (iJt.)  419, 
Jadement  by  denialt  was  set  aside  by  the  filing 
of  a  plea  of  prescription  to  a  conventional 
mortgage.  This  plea  was  one  of  the  peremp- 
tory exceptions,  under  La.  Code  Pr.  arta  345, 
246,  providing  exceptions  which,  witb(»tt  going 
mto  tiie  merits  of  tbe  case,  show  that  tbe  plain- 
tiff cannot  maintain  his  action,  and  may  be ; 
pleaded  specially  In  every  stage  of  the  action 
previous  to  final  judgment.  It  was  held  that 
•oeh  exceptions  did  not  present  any  Issues  on 
the  merits,  and,  after  the  overruling  of  the 
same,  the  case  could  not  be  tried  on  Its  merits 
antfl  put  at  Issue  by  an  answer  or  by  a  Judg- 
ment regularly  entered.  The  case  does  not  dis- 
cuss the  right  to  Die  a  plea  of  limitations  after 
a  default,  but  It  seems  to  be  a  matter  of  rlgbt 
at  any  stage  of  the  case,  being  In  the  nature 
of  a  statutory  exception  which  would  prevent 
a  judgment. 

Where  a  motion  to  open  a  default  was  over- 
ruled, and  thereupon  the  parties  stipulated  that 
said  default  might  be  vacated  upon  condition 
tbat  tbe  defendant  abatl  withdraw  from  the  Is- 
sues any  pleading  of  title  by  limitation,  and  It 
was  therefore  ordered  that  the  default  be  set 
aside  upon  said  conditions,  and  not  otherwise. 
It  was  held  tbat  tbe  Judgment  tbat  defendant 
was  In  default  was  erroneous,  as  he  had  filed 
a  motion  to  strike  out  the  amended  complaint : 
that  tbe  stipulation  in  tbe  jonrnal  entry  was  ex- 
torted from  the  defendant  by  means  oC  adverse 
rulings  of  the  trial  court,  and  tbe  machinery 
of  a  court  could  not  be  used  to  compel  a  party 
to  surrender  either  a  meritorious  cause  of  ac- 
tion or  defense.  Mitchell  T.  Campbell,  14  Or. 
4S4,  IS  I'ae.  190. 

One  of  the  connsel  for  the  defendants  exam- 
ined tbe  papers  In  a  law  case,  and  found  a  plea 
of  the  statute  of  limitations  on  file,  which  be 
supposed  was  regularly  noticed  on  the  record. 
On  tbe  ealllnff  oC  the  case  be  announced  blm- 
«1  L.  R.  A. 


self  ready  for  trial,  when  plalntlfTs  attorney, 
i^uggested  to  tbe  cohrt  tbat  the  Issue  was  the 
statute  of  limitations,  and  that  he  bad  filed  a 
bill  in  chancery  to  restrain  the  use  of  Qiat  de- 
fense, and  continued  tbe  case  to  await  tbe  de- 
cree In  chancery.  At  the  next  term,  while  the 
hill  In  chancery  was  pending,  plalatflTB  attor- 
ney took  a  Judgment  by  default  It  was  held 
that  tbe  default  should  be  set  aside  and 
plea  of  the  statute  of  limitations  entered.  It 
was  also  held  that  the  plea  of  the  statute  was 
really  on  file,  but  tbe  clerk  had  failed  to  make 
an  entry  thereof,  and  tbe  plaintiff  was  witbont 
fault,  and  that,  where  the  default  has  been  Ir- 
legularly  entered,  It  Is  only  required  of  the  par- 
ty In  default  to  point  out  the  irregularity,  and 
to  excuse  himself  from  negligence  without  show- 
ing merlta.  Browning  Roane,  9  Ark.  854, 
50  Am.  Dec.  218. 

In  Whltaker  v.  Barker,  2  narr.  (Del.)  41S. 
tbe  court  said:  "But  as  to  the  question  whether 
the  original  Judgment  was  erroneous,  it  la  a 
principle  that  the  act  of  limitation  Is  a  de- 
fense wblcb  must  lie  pleaded.  Ballantlne,  Um- 
itatlons,  170-313 ;  Hodsden  t.  Harrldge,  2  Wma 
Saund.  63a,  note  6.  Whether  the  court  would 
open  the  Judgment  to  let  In  tbis  defense  is  a 
guestlon  for  the  court  below,  and  not  for  us. 
Oenerally  speaking,  tbe  court  prescrltiea,  as  one 
of  Its  terms  of  opening  a  Judgment,  that  tbe 
statute  of  limitations  shall  not  be  pleaded.  But 
we  don't  decide  anything  on  this  sut^ect." 

In  Berknon  Bros.  v.  Coen,  71  Miss.  650.  16 
So.  204,  the  piaiutltTs  took  out  an  attachment 
and  entered  up  Judgment  by  default  without 
summoning  the  defendant.  Twelve  years  aft- 
erwards they  had  tbe  defendant  summoned  and 
moved  to  vacate  their  ancient  void  Judgment, 
and  the  defendant  answered  and  pleaded  the 
statute  of  limitations.  It  was  held  tbat  tbe 
plea  was  good,  and  tbe  action  was  dismissed. 

Where  a  Judgment  by  default  was  set  aside 
on  motion  of  defendant,  who  pleaded  the  stat- 
ute of  limitations,  It  was  held  that  the  time 
lapsing  after  tbe  declaration  was  filed  coold 
not  be  computed.  Eelly  v.  Harrison,  69  HIsa 
8S6,  12  So.  261.  L  T. 
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complaint  that  the  signature  was  'B.  M. 
Smith.'  T  helieve  it  now  to  be  'W.  H. 
Smith,'  but  not  from  anything  disclosed  by 
the  signature.  ( 8 )  That  at  the  time  I  knew 
of  no  one  named  Smith,  an  attorney  at 
Michigan  City,  and  I  had  anty  the  signature 
to  the  summons  to  guide  me;  that  I  then 
had  to  guesB  at  the  postoffice.  (9)  That  at 
the  time  I  ascertained  that  there  was  a  W. 
H.  Smith,  an  attorn^  at  Michigan  City, 
long  over  thirty  daya  had  elapsed  since  the 
service  of  a  summons.  ( 10)  That,  about  the 
time  I  so  aB<^tained,  tiie  said  plaintiff,  on 
January  28,  1901,  recovered  a  judgment  by 
d^ault  against  this  defendant  in  the  dis- 
trict court  of  Nelson  county,  North  Dakota, 
for  $146.05,  and  $8.80  costs,— in  all  $165.45. 
This  judgment  was  docketed  in  the  office  of 
the  clerk  of  the  court  of  Towner  county  on 
a  transcript  from  Nelson  county.  It  was 
from  this  that  we  discovered  accidentally 
that  such  a  jut^ntent  had  been  taken.  (11) 
That  I  believe  uat  the  defendant  has  a  com- 
plete defense  to  said  action  in  the  plea  of 
the  statute  ol  limitations;  the  note  on 
which  said  action  is  brought  being,  I  am  in- 
formed and  believe,  over  thirteen  years  old, 
and  never  renewed  by  partial  payment  or  in 
any  other  way,  to  stop  the  running  of  the 
statute.  (12)  That  the  failure  to  answer 
was  caused  by  my  having  inadvertently  and 
eeceusably  been  led  into  the  mistake  as  to 
the  signature  of  plaintiff's  counsel;  that 
this  mistake  was  the  reason  of  plaintiff's 
eotmsel's  failure  to  receive  my  notice  of  ap- 
pearance, and  demand  for  a  copy  of  the  com- 
plaint, and  consequently  of  his  failure,  I 
preaume,  to  serve  a  copy  of  the  complaint. 
(13)  That  this  affidavit  is  made  in  good 
faith,  and  not  frivoloiialy  or  for  mere  dehiy; 
tiimt  I  used  all  diligence  to  secure  a  com  of 
the  complaint,  and,  had  I  done  so,  would  as- 
suredly have  filed  an  answer  in  time." 

"Vhe  record  embraced,  among  otiier  papers, 
the  copy  of  the  summons  served  upon  Cas- 
tor. This  was  in  proper  form,  except  as  to 
the  signature  of  the  plaintiff's  attorney. 
Subjoined  to  the  signature  was  the  follow- 
ing language:  "Attorney  for  niaintiff. 
Residence  and  postoffice  address,  Micbinui, 
North  Dakota.'*^  The  surname  of  plaintiff's 
attorney.  Smith,  wa^  legibly  written  n^t 
above  the  language  we  have  quoted.  The 
defect  in  the  signature  consists  in  the  il- 
I^ble  manner  in  which  the  initiale  of  the 
attorney  are  written.  The  initials  appear  to 
have  been  written  without  raising  the  pen 
from  the  paper,  and  the  letters  are  so  com- 
bined and  blended  together  that  it  is  diffi- 
cult, if  not  impossible,  to  say  what  the 
initials  are;  and  this  difficult?  was  enhanced 
by  the  fact  that  the  defen^nt,  when  the 
summonB  was  served,  had  no  acquaintance 
with  an  attorney  named  W.  H.  Smith,  who 
resided  at  Michigan,  North  Dakota.  Nor 
did  Castor'a  attorney  know  any  euch  attor- 
ney. It  appears  that  James  V.  Brooke,  the 
attorney  retained  by  the  defendant,  ami  to 
whom  the  copy  of  the  summons  was  deliv- 
ered, while  acting  in  good  faith,  oonstrued 
the  signature  to  be  that  of  B.  M.  Smith, 
and,  acting  upon  that  ctmstruetiMi,  pro- 
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ceeded  to  serve  notice  of  his  retainer,  and  to 
demand  a  copy  of  the  complaint,  in  the 
mode  and  manner  fully  detailed  in  the  affi- 
davits above  set  out.  The  copy  of  the  sum- 
mons is  before  this  court,  ana  the  same  has 
been  examined  by  all  members  of  tiie  court, 
and  we  have  reached  the  ecmelusion  that  the 
signature  of  the  plaintiff's  attorn^  as  af- 
fixed to  the  copy  of  the  summons  is  so  am- 
bi^oiiB  and  obscurely  written  that  it  may 
fairly  be  construed  to  read  either  "B.  M. 
Smith,"  "W.  H.  Smith,"  or  "B.  M.  A. 
Smith."  Hence  we  are  of  the  opinion  that  tiie 
attornqr  for  the  defendant,  who  attempted 
to  serve  notice  of  his  retainer  upon  the 
plaintiff's  attorney  in  the  manner  set  forth 
in  said  affidavits,  was  acting  in  good  faith 
and  with  reasonable  diligence  in  Ms  endeav- 
ors in  that  direction.  We  shall,  therefore, 
upon  this  record,  rule,  without  recapitulat- 
ing the  facts  embodied  in  the  affidavits,  that 
the  moving  papers  submitted  to  the  trial 
court  fully  excused  the  defendant's  detealt 
in  not  answering  the  complaint;  and  we  ara 
further  of  the  opinion  that  counsel  for  the 
plaintiff,  by  his  negligence,  became,  and  that 
he  was,  wholly  responsible  for  the  defend- 
ant's default,  and,  further,  that  the  ludg* 
ment  entered  by  default  was  irregularly 
entered,  by  reason  of  the  negligence  of  the 
plaintiff's  attorney  in  his  attempt  to  sign 
his  name  to  the  copy  of  the  summons  served 
on  the  defendant.  We  find,  under  these  eir- 
cnmstajices,  that  the  default  judgment  was, 
by  the  fault  and  negligence  of  the  plaintiff's 
attorney,  irregularly  entered,  and  also  that 
the  defendant  has  excused  bis  failure  to  ap- 
pear in  the  action  in  time  to  prevent  the 
entry  of  a  default  judgment. 

This  leads  up  to  a  consideration  of  an- 
other and  more  difllcult  question.  It  is 
this:  Did  the  defendant,  1^  his  moving 
papers,  place  himself  in  a  position  before 
the  trial  court  which,  under  the  statute 
and  the  established  practice,  entitled  the 
defendant  to  the  relief  which  he  soughtt 
We  observe  first  that  the  mere  fact  that  the 
judgment  was  irregularly  entered  was  not, 
standing  alone,  enough  to  justify  the  court 
in  vacating  the  same.  Hie  judgment  was 
entered  wUhout  fraud  and  ay  a  court  of 
competent  jurisdiction,  and  hence  thoro 
would  be  no  propriety  or  justice  in  vacating 
the  same  unless  a  satisfactory  showing  was 
made  by  the  defendant  that  he  was  preju- 
diced in  his  substantial  rights  by  the  entry 
of  the  judgment.  Upon  this  point  there  is 
abundance  of  autiiority.  In  Kirschner  v. 
Eirschner,  7  N.  D.  291,  293,  73  N.  W.  252, 
this  court  said:  ''Decrees  will  not  ordinar- 
ily be  opened  to  let  in  technical  defenses. 
The  defnise  must  go  to  the  merits."  In  the 
case  at  bar  the  de^ndant  attempted  to  com- 
ply with  this  well-established  rule.  In  the 
affidavits  submitted,  defendant  set  out  an 
affidavit  of  merits,  and  also  set  out  the  de- 
fense which  he  claims  to  have  as  against  the 
cause  of  action  stated  in  the  complaint.  The 
form  of  the  affidavit  of  merits  is  not  criti- 
cised by  the  appellant's  counsel,  and  we 
shall  rule  that .  while  it  is,  perhaps,  not 
technically  in  the  best  form,  it  is  suffieioit 
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in  Bubstunce.  The  defense  upon  the  merits 
Is  set  out  In  the  defendant's  affidavit  as  fol- 
lows: ''That  my  defense  to  said  action  is 
that  the  cause  of  action  set  forth  in  said 
complaint  did  not  accrue  within  six  years 
before  the  commencement  of  this  action; 
that  said  suit  or  action  was  long  ago  barred 
by  the  statute  of  limitations."  It  is  not 
contended  by  counsel  that  the  above  quota- 
tion from  the  defendant's  affidavit  does  not 
embody  a  defense  which,  if  properly  and 
■efisonab^  pleaded  1^  an  answer,  and  prored 
at  the  trial,  would  defeat  the  niaintiff's  re- 
covery, but  this  defense  is  attacked  upon  the 
twofold  ground  that  the  same  was  not  set 
out  by  a  proposed  answer,  duly  verified; 
and,  secondly,  that  the  defense — the  statute 
of  limitations — is  not  a  meritorious  defense, 
and  hencfi  does  not  comply  with  the  rule 
which  requires  the  moving  party  to  show 
merits  as  a  prerequisite  of  relief. 

Neither  of  the  questions  presented  by  this 
contention  of  counsel  has  been  directly 
passed  upon  in  this  jurisdiction,  and  the 
same  are  therefore  important,  as  bearing 
upon  the  questioa  of  proper  procedure  in 
this  ^lass  of  cases.  True,  this  court  said  in 
a  case  similar  to  this,  in  which  the  moving 
party  sert'ed  both  an  affidavit  of  merits  and 
an  answer  setting  out  a  defense,  that  the 
moving  party  had  "pursued  correct  prac- 
tice." See  Minnesota  Thresher  Mfg.  Co.  v. 
Holz,  10  N.  D.  16,  25,  84  N.  W.  581.  Ws  are 
still  of  the  opinion  that  in  strict  practice  a 
proposed  verified  answer  should  be  served 
and  submitted  by  the  moving  party,  but  the 
crucial  question  in  this  case  is  whether  a 
defense  t<D  the  merits,  when  embodied  in  an 
afftdavit,  merely,  and  not  in  a  proposed  an- 
swer, win  be  a  substantial  compliance  with 
the  rule  requiring  a  defense  on  the  merits 
to  he  shown.  The  authorities  are  in  conflict 
upon  this  question,  and  the  point  has  never 
been  passed  upon  by  this  court.  In  Qauthier 
V.  Ruaicka,  3  N.  D.  1,  53  N.  W.  80,  it  wan 
held  error  to  vacate  a  judgment  under 
Comp.  Laws,  S  4034,  without  an  affidavit  of 
merits,  the  answer  being  unveriiied.  In 
Sargent  v.  Kindred,  5  N.  D.  8,  63  N.  W.  161, 
there  was  a  verified  answer,  but  no  affidavit 
of  merits.  In  that  case  the  trial  court  was 
reversed,  only  two  jud^s  sitting  in  the  case. 
Both  judges  wrote  opinions  In  which  they 
reached  the  common  conclusion  that  the 
order  vacating  the  judgment  should  be  re- 
versed. Judge  Bartholomew  based  his  con- 
clusion upon  independent  ground,  not  con- 
nected with  any  question  either  of  an  an- 
Bwer  or  an  affidavit  of  merits.  Judge  Cor- 
liss did  not  agree  with  the  views  of  Judge 
Bartholomew  as  to  the  grounds  of  bis  con- 
clusions, and,  in  a  valuable  concurring  opin- 
ion, placed  his  concurrence  in  the  reversal 
upon  the  fact  that  the  moving  party  had 
omitted  to  submit  an  affidavit  of  merits  as 
well  as  a  verified  answer.   But  the  question 

firesented  here  was  not  involved  in  that  case, 
nasmuch  as  no  answer  was  submitted  in 
tiiis  ease;  and  In  this  ease  there  is  an 
affidavit  of  merits,  and  no  such  affidavit 
was  presented  in  the  case  last  cited.  In 
Kirschner  t.  Kirachner,  7  D.  291,  7S  N. 
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VV.  252,  the  vacating  order  was  reversed  be- 
cause DO  sufficient  affidavit  of  merits  was 
presented  to  the  trial  court.  This  review  of 
the  cases  decided  by  this  court  shows  that 
none  of-  them  are  squarel;^  i"  point  here,  be- 
cause all  widely  differed  in  their  facts  from 
the  case  at  bar;  and  hence  we  are  neither 
aided  nor  hampered  in  deciding  this  case  by 
precedents  of  our  own  creation,  and  are  at 
liberty,  therefore,  to  decide  the  case  in  har- 
mony with  our  own  views  of  right  and  sound 
practice.  Nor  do  we  think  a  presentation  of 
the  conflicting  views  of  other  courts  would 
serve  any  useful  purpose  in  this  opinion.  We 
shall  rule  in  this  case  with  a  view  to  settling 
the  practice  in  this  state  in  motions  to  va- 
cate default  judgments  under  S  5298  of  the 
Revised  Codes  of  1899,  as  follows:  First,  a 
sullicient  affidavit  of  merits  is  indispensable 
in  all  cases;  second,  it  is  the  proper  prac- 
tice to  serve  and  submit  a  proposed  vcriSed 
answer  with  the  moving  papers,  setting  -up 
a  defense  which  is  valid  on  its  face;  third, 
where  a  verified  answer  Is  not  submitted, 
the  trial  court  may,  at  ita  discretion,  accept 
in  lieu  of  such  answer  an  affidavit  setting 
out  a  valid  defense  to  plaintiff's  cause  of  ac- 
tion. fSuch  an  affidavit,  in  our  opinion, 
would  serve  the  purpose  of  an  answer,  and 
constitute  a  substantial  compliance  with  tha 
strict  rule  which  requires  the  submission  of 
a  proposed  verified  answer,  embracing  a  de- 
fense. 

This  leads  up  to  the  question  whether  tho 
defense  to  plaintiff's  cause  of  action,  viz., 
the  statute  of  limitations,  which  is  set  out 
in  the  aflidavits  submitted  upon  the  motion, 
is  a  valid  defense  in  a  case  such  as  this, 
where  the  application  is.  addressed  to  the 
favor  of  the  trial  court,  and  does  not.  there- 
fore, rest  upon  any  inflexible  niie  of  law,  or 
strict  legal  right.  In  motions  of  this  eliar- 
acter  the  trial  court  exercises  the  powers  of 
a  court  of  equity,  and  hence  will  be  governed 
in  passing  upon  such  motions  by  the  princi- 
ples which  obtain  in  courts  of  equity.  It  is 
for  this  reason  that  the  equitable  rule  is  es- 
tablished in  this  class  of  motions  that  a  do* 
fault  judgment,  though  irregular,  will  not 
he  set  aside  to  admit  a  defense  which  is  es- 
sentially unjust,  repugnant  to  fair  dealing, 
oppressive,  or  purely  technical.  See  Gau- 
thier  V.  JtusicJca,  3  N.  D.  1,  53  N.  W.  80,  and 
Kirschner  v.  Kirschner,  7  N.  D.  291,  75  N. 
W.  252 ;  also  individual  views  of  Judge  Cor- 
liss in  Sfirgent  v.  Kindred.  In  the  case  at 
bar  the  only  defense  set  out  to  plaiatifTs 
cause  of  action  is  the  statute  of  limitations. 
It  is  undeniable,  in  the  light  of  authority, 
that  the  earlier  rule,  establiriied  by  the  ad* 
judications  of  the  courts  of  England,  as  well 
as  those  of  this  country,  was  that  the  stMute 
of  limitations  is  not  a  meritorious  plea.  In 
Hallagan  v.  Golden,  1  Wend.  302,  this  lan- 
guage was  used :  "That  part  of  the  moticm 
which  asks  for  leave  to  add  a  notice  of  set- 
off is  granted,  but  the  application  to  add  a 
plea  of  the  statute  of  limitations  is  denied, 
with  costs.  Such  a  plea  Is  never  allowed  to 
he  added  after  issue  is  joined."  In  Bheett 
V.  Baldicin,  12  Ohio,  120,  the  court  says: 
"A  default  usually  will  not  be  set  aside  to 
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permit  a  plea  of  the  statute  of  UmitationB." 

See  also  Morris  v.  Slatery,  6  Abb.  Pr.  74, 
and  Reed  v,  Cowley,  1  Nat.  Bankr.  Reg. 
61(1,  Fed.  Cas.  No.  11,644.  The  rule  of  tbesc 
cases  was  suHtained  by  an  array  of  author- 
ity, but  aucli  rule,  in  our  opinion,  is  not  the 
modern  rule.  The  more  recent,  and,  we 
think,  the  better  cases  have  abrogated  the 
rule.  The  modern  judicial  view  is  that  the 
statute  of  limitations  is  one  of  repose,  and 
that  as  a  defense  the  statute  is  now  classed 
as  meritorious,  and  as  much  so  as  other  valid 
defenses.  In  Campbell  v.  Haverhill,  155  U. 
S.  010,  30  L.  ed.  280,  15  Sup.  Ct.  Rep.  217, 
the  court  says:  "Whatever  prejudice  there 
may  have  been  in  ancient  times  against  stat- 
ute of  limitations,  it  is  a  cardinal  principle 
of  modem  law  and  of  this  court  that  t&ey 
are  to  be  treated  as  statutes  of  repose,  and 
are  not  to  be  construed  so  as  to  defeat  their 
obvious  intent  to  secure  the  prompt  enforce- 
ment of  claims  during  the  livea  of  the  wit- 
nesses, and  when  their  recollection  may  be 
presumed  to  be  still  unimpaired.  As  was  said 
of  the  statute  of  limitations  by  Mr.  Justice 
Story  (Bell  v.  Alorriaon,  I  Pet.  351,  360,  7 
Ifc  ed.  174,  178) :  'It  is  a  wise  and  beneficent 
law,  not  designed  merely  to  raise  a  pre- 
sumption of  payment  of  a  just  debt,  from 
lapse  of  time,  but  to  atTord  security  from 
state  demands  after  the  true  state  of  the 
transactions  may  have  been  forgotten,  or  be 
incapable  of  explanation,  by  reason  of  the 
death  or  removal  of  the  witnesaes.' "  In  a 
recent  South  Dakota  case  { Oarvie  v.  Qreene, 
9  S.  D.  COS,  70  N.  W.  847)  the  following 
language  is  used:  "The  statute  of  limita- 
tions being  a  promoter  of  peace,  tranquility, 
and  diligence,  suggested  by  and  reposing 
upon  the  soundest  principles  of  an  enlight- 
ened public  policy,  the  decisions  are,  we 
think,  juKt,  and  of  latest  utterance,  which 
hold  that  a  litigant  relieved  from  default 
should  be  restored  to  his  former  right  to 
plead  and  rely  upon  all  the  defenses  he  may 
nave,  legal  and  equitable,  or  both,  and  that 
he  may  thun  be  relieved  for  the  sole  pur- 
pose of  interposing  the  statute  of  Jimita- 
tiona.  The  modern  doctrine  seems  to  be  that 
where  a  judgment  entered  by  default  is 
opened,  or  leave  is  granted  to  answer,  after 
the  expiration  of  the  time  limited  by  stat- 
ute, plaintiff's  ca»e  is  subjected  to  all  the 
defenses  that  would  have  been  available  had 
no  default  ever  existed.  Mitchell  t.  Camp- 
hell,  14  Or.  454,  13  Pac.  100;  Soaaong  v. 
Bosor,  112  Pa.  107,  3  Atl.  768."  See  also 
lUino^  Steel  Co.  v.  Budzisz,  106  Wis.  400, 
48  L.  R.  A.  830,  81  N.  W.  1027,  82  N.  W. 
535;  Freeman,  Judgm.  §  642;  10  Am.  & 
Eng.  Eno.  Law,  2d  ed.  p.  151;  Benedict  v. 
A-moux,  85  Hun,  283,  32  N.  Y.  Supp.  005. 
Under  these  authorities,  we  are  constrained 
to  hold  that  thfe  statute  of  limitations  can 
no  longer  be  r^^ded  with  disfavor  by  the 
eourts,  and  that  as  a  defense  it  stands  on  a 
par  with  other  legal  and  meritorious  de- 
fenses. 

Only  a  single  feature  of  this  case  remains 
for  consideration.  Appellant's  counsel 
claim  that  the  defendant,  in  his  moving 
papers,  has  failed  to  show  diligence  in  mov- 
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inff  to  set  aside  the  judgment  after  he  dia- 
covered  that  it  had  been  entered.  The  judg- 
ment was  entered  in  Nelson  county  on  Janu- 
ary 2K,  1001,  and  the  notice  of  motion  was 
served  by  defendant  on  July  10th  of  the 
same  year.  It  appears  that  after  the  entry 
of  jud^ent  in  Nelson  county  a  transcript 
thereof  was  docketed  in  the  county  of  Tow- 
ner, and,  further,  that  the  existence  of  the 
judgment  was  "accidentally,"  and  for  the 
first  time,  discovered  by  the  defendant  from 
the  record  in  Towner  county.  But  the  proof 
fails  to  disclose  the  date  of  such  discovery. 
There  is  therefore  nothing  in  the  proof  sub- 
mitted showing  affirmatively  that  defendant 
was  to  any  extent  negligent  after  he  knew 
of  the  existence  of  the  judgment.  Neverthe- 
less it  is  well  settled,  in  cases  of  this  kind, 
that  the  moving  party  has  the  burden  of 
showing  diligence,  and  unless  it  is  shown  af- 
firmatively the  court  will  not  ordinarily  ex- 
ercise its  dibcretion  in  his  favor.  See  8t. 
Paul  Land  Co.  v.  Dayton,  39  Minn.  315,  40 
N.  W.  66 :  Oeruh  v.  Johnson,  6  Minn.  23, 
Oil.  10.  The  rule  which  meets  our  approval 
is  succinctly  stated  in  6  Enc.  PI.  &  Pr.  p. 
189,  as  follows;  "It  is  not  sufficient  for  the 
appellant  to  show  a  case  within  the  statute 
of  relief,  and  a  good  defense  on  the  merits. 
He  must  also  show  proper  diligence  in  pros- 
ecuting his  remedy."  And  see  authorities 
cited  in  note  2,  Id.  In  this  case  diligence 
before  ascertaining  the  existence  of  the 
judgment  sufficiently  appears,  but  the  show- 
ing of  diligence  after  siidi  discovery  is  mea- 
ger, and  the  same  is  not  entirely  satisfactory 
to  this  court.  But  a  necessary  inference 
from  the  proof  submitted  is  that  some  un- 
certoin  interval  of  time  elapsed  after  the 
entry  of  the  judgment  in  Nelson  county,  and 
before  a  transcript  was  docketed  in  Towner 
county ;  and  we  think  the  inference  may  also 
fairlT  and  reasonably  be  drawn  from  the 
prooj  that  the  discovery  of  the  judgment  was 
not  made  immediately  after  the  filing  of  the 
transcript,  but  was  made  after  the  lapse  of 
an  interval  of  time  of  greater  or  less  dura- 
tion after  the  same  was  filed.  We  think, 
too,  that  it  is  a  necessary  inference  from 
the  proof  that  a  reasonable  period  of  time 
was  requisite  after  the  discovery  of  the  judg- 
ment in  Towner  county  in  which  to  explore 
the  judgment  record  in  Nelson  county.  This 
was  necessary  in  order  to  find  the  datum 
upon  which  the  motion  to  vacate  was  predi- 
cated, and,  after  such  datum  was  obtained, 
we  are  bound  to  infer  that  a  further  reason- 
able period  must  elapse,  in  which  the  ad- 
vice of  counsel  could  be  sought  and  obtained. 
To  this  must  be  added  a  reasonable  time  for 
counsel  to  prepare  and  serve  the  papers  after 
deciding  upon  a  proper  (nurse  to  pursue  in 
the  case.  Upon  such  a  showing,  we  do  not 
feet  at  liberty  to  rule  that  the  trial  court, 
in  granting  the  relief,  was  clearly  guilty  in 
tliis  case  of  an  abuse  of  the  discretion  con- 
ferred upon  that  court  by  the  statute  which 
governs  the  case.  The  effect  of  the  order  ap- 
pealed from  is  to  atford  the  parties  a  trial 
de  novo  upon  the  merits,  and  in  such  cases 
a  conrt  of  review  ia  generally  reluctant  to 
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disturb  an  order  made  within  the  domain  of '  cretion  clearly  appean.  See  15  Eiwl  PL  & 
judicial  diw^vtion.    See  Pengilly  t.  /.  /.   Pr.  pp.  281,  282. 

due  Thrething  Mach.  Co.  (N.  D.)  91  N.  W.  I  The  order  afpeaM  from  friU  be  ajJErmed. 
63.  Such  orders  are  not,  as  a  rule,  distuthed  ■ 

by  a  reriewing  court  unless  an  abuse  'of  dis- '    All  the  Judges  ooneur. 


IOWA  SDPBEUE  COUBT. 


H.  A.  BOAGLIN  and  Wife 

V. 

C.  H.  HENDERSON'  et  oL,  Appta. 


{  Iowa. 


■lifp  ftffrecMeHt  with  b«r  hvabsBd,  on- 

der  itatatory  autborltj  to  acquire,  own,  and 
diBiKMe  of  property  to  the  same  extent  as  her 
husband  may  do,  and  to  make  contracts  and 
Incur  liabilities  to  the  same  extent  as  It  un- 
married. 

2.  Oae  who  has  entered  Into  partner- 
ship with  «  third  person  Is  not.  In  por- 1 
chasing  goods  on  behalf  of  the  partnership 
from  a  former  creditor,  bound  to  disclose 
the  fact  of  bis  partnership,  so  that  bis  failure 
to  do  so  will  entitle  the  creditor  to  apply 
money  paid  upon  the  pordiase  price  upon 
the  old  Indebtednesa,  end  refuse  to  fill  tbe 
order. 

S.  A  elalm  whieh  the  debtor  holds 
against  one  of  the  partners  cannot  be  set  off 
in  an  action  on  a  partnership  claim. 

4.  The  Indlvidnal  Interests  of  a  part- 
ner in  a  claim  due  the  firm  cannot  be 
reached  by  garnishment  in  a  court  wbtcb 
can  acquire  no  Jurisdiction  over  the  partner- 
ship or  determine  the  Interest  of  the  partner 
in  the  claim. 

(AprU  «.  IMS.) 

APPEAL  defenduits  from  a  jndgmrat 
of  the  District  Court  for  Wapello  Coun- 
ty in  favor  of  plaintiffs  in  an  action  brought 
to  recover  money  which  had  been  paid  to  de- 
fendants in  the  purchase  of  goods,  and  ap- 
plied by  them  upon  an  old  account  one 
of  the  plaintiffs.  Affirmed. 

Statement  by  M eClain,  J. : 

Action  by  plaintiffs,  as  a  partnershkt  do- 
ing business  under  the  name  of  H.  A.  Hoag- 
lin,  to  recover  back  a  sum  of  money  paid 
to  defendants'  agent  as  a  part  of  the  pur- 
chase price  of  a  bill  of  goods  ordered  of  de- 
fendants through  said  agent,  which  order 
the  defendants  refused  to  accept  and  fill.  De- 
fendants admit  that  the  money  sued  for  was 
paid  to  their  agent  for  the  purpose  alleged 
by  plaintiffs,  and  that  the  order  was  never 
accepted  or  filled  by  defendants,  but  all^, 
by  way  of  answer,  that  the  payment  of  the 
money  was  by  Hoaglin  in  his  own  right,  and 


NoTK. — For  other  cases  In  this  series  as  to 
business  partnership  between  husband  and 
wife,  tee  GIlkerson-Bloss  Commission  Co.  r. 
Ballnger  (Ark.)  16  U  R.  A.  S2e,  and  note; 
Puller  &  P.  Co.  T.  McHenry  (Wla)  18  L.  B.  A. 
S12 ;  Vail  V.  Wlatersteln  (Mich.)  18  U  B.  A. 
51B:  and  Haggett  v.  Hurley  (Me.)  41  L.  R.  A. 
8f«. 
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not  while  acting  as  member  of  a  partner- 
ship ;  that  said  Hoaglin  was  already  in- 
debted to  defendants  in  the  sum  of  $271  as 
balance  of  aooount  due  for  goods  previously 
sold  and  delivered  by  defendants  to  said 
Hoaglin,  and  that  subsequently  defendants 
tendered  to  said  Hoaglin  the  balance  of  said 
sum  of  $575,  and  that  subsequent  to  the 
making  of  such  tender,  and  before  the  com- 
mencement of  plaintiffs'  action,  defendants, 
who  are  residents  of  and  doing  businesa  in 
(3hie^o,  in  Cook  county,  Illinois,  were  0111- 
ished  under  an  attachment  sued  oat  m.  the 
circuit  court  of  that  county  in  a  suit  therein 
pending,  wherein  Upham,  Gordon,  ft  C^.  were 
plaintifTs,  and  said  H.  A.  Hoaglin  was  de- 
fendant, on  a  claim  of  said  Upham,  Gordon, 
h,  Co.  against  said  H.  A.  Hoaglin,  to  recover 
the  sum  of  $525,  which  garnishment  proceed- 
ing was  then  still  pendiog  and  undetermined 
in  said  court,  and  that  d^endanta  gave  to 
said  n.  A.  Hoaglin  notice  in  writing  of  said 
garnishment.  This  pending  garnishment  pro- 
ceeding was  pleaded  by  defendants  by  way  of 
abatement  as  to  any  claim  of  plaintiffs  for 
the  recovery  of  the  balance  of  the  money 
claimed  in  this  action  over  and  above  the 
amount  of  said  H.  A.  Hooglin's  iadebtedneaa 
to  defendants;  that  is,  for  the  sum  of  $303 
tendered  by  defendants  to  said  Hoaglin,  and 
still  held  defendants  for  the  purpose  of 
making  the  tender  good.  And  defendants 
ask,  also,  by  way  of  equitable  relief,  that  if 
it  shall  be  found  that  plaintiffs  were  part- 
ners, and  that  said  sum  of  $575  paid  by 
Hoaglin  to  defendants'  agent  was  partner- 
ship money,  then  thai  the  interest  of  H.  A. 
Hoaglin  as  partner  therein  be  applied  in  aat* 
isfaction  of  defendants'  balance  of  account, 
and  ask  that  the  equitable  issue  thus  raised 
OS  to  an  accounting  be  transferred  to  the 
equity  side  of  the  calendar.  This  motion  to 
transfer  was  overruled.  Plaintiffs,  by  way  of 
reply,  deny  the  indebtedness  alleged  by  de- 
fendants from  H.  A.  Hoaglin  to  defendanta 
on  balance  of  account.  On  trial  to  a  jury, 
verdict  was  rendered  for  plaintiffs  for  the 
amount  sued  for,  and  from  a  judgment  on 
such  verdict  defendanta  appeal. 

Mesara.  HebUlel  tt  Webber  and  Ha- 
lf ett  ft  Tladale,  for  appellants ; 

There  was  no  consideration  for  the  settle- 
ment and  alleged  discharge  and  satisfaction 
of  Hoaglin's  debt.  Such  a  settlement  doss 
not  extinguish  the  debt. 

Sorria  v.  Slaughter,  3  G.  Oreme,  116; 
auUivan  v.  Finn,  4  O.  Greene,  644;  Brjfom 
V.  Bnurtt,  52  Iowa,  350,  8  N.  W.  117;  Bendsr 
r.  Been,  78  Iowa,  283,  6  L.  R.  A.  S96,  43  N. 
W.  216. 
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The  interest  of  a  debtor  in  partnership 
property  may  be  reached  by  garmshment  of 
a  debtor  of  the  firm. 

Com  V.  Russell,  44  Iowa,  656;  Eniv  t. 
Bays,  48  Iowa,  86. 

Husband  and  wife  cannot  become  partners. 

Ueacock  v.  Eeacook,  108  Iowa,  640,  79  N. 
W.  353;  1  Bates,  Fartn.  Ist  ed.  §  139;  Lord 
T.  Parker,  S  Allen,  127 ;  Bowker  y.  Bradford, 
140  Mass.  521,  6  N.  E.  480;  Fayne  v.  Thomp- 
•on,  44  Ohio  St.  192,  6  N.  £.  064;  fiao*  v. 
BhatD,  91  Ind.  384,  46  Am.  Rep.  607;  Gilh- 
eraon^Sloaa  Commistion  Co.  v.  Salinger,  66 
Ark.  294,  16  L.  R.  A.  526,  19  S.  W.  747; 
Artman  v.  Ferguson,  73  Mich.  146,  2  L.  R. 
A.  343,  40  N.  W.  907 ;  Fuller  &  F.  Co.  v. 
McHenry,  83  Wis.  673,  18  L.  R.  A.  512,  63 
N.  W.  896;  Beattle  Bd.  of  Trade  v.  Hayden, 
4  Wash.  263,  16  L.  R.  A.  530,  30  Fac.  87,  32 
Pae.  224;  Haggett  t.  Hurley,  91  Me.  642,  41 
L.  R.  A.  S62,  40  Atl.  661. 

Money  paid  by  one  partner  to  his  individ- 
nal  creditor  in  satisfaction  of  a  just  debt, 
and  received  by  the  creditor  without  knowl- 
edge or  notice  that  it  is  partnership  money, 
ma.j  be  retained  by  such  creditor  against  the 
claims  of  the  partnership  or  the  other  part- 
ners, although  it  was  in  fact  money  derived 
from  the  safe  of  partnership  property. 

BabeoOe  t.  Bta^ifiiah,  63  N.  J.  Eq.  376,  30 
L.  R.  A.  604,  33  Atl.  386;  Wiley  v.  Allen, 
26  Ga.  668;  Dob  v.  Halaey,  16  Johns.  34,  8 
Am.  Dec  293;  Janney  v.  Springer,  78  Iowa, 
617,  43  N.  W.  461. 

A  garnishment  is  a  good  plea  in  abate- 
weat  in  a  suit  brought  in  this  state. 

OermatC  Bank  t.  American  F.  Ins.  Co.  83 
Iowa,  481,  50  N.  W.  68;  Wmtfelder  v.  Ger- 
man American  Ina.  Co.  6  Wash.  336,  22  L. 
R.  A.  287,  33  Pac.  870 ;  Embree  v.  Hanna,  6 
Johns.  101 ;  Connor  v.  Hanover  Ins.  Co.  28 
Fed.  649;  Rood.  Gamishm^t.  1st  ed.  S  201; 
Willard  r.  Sturm,  90  Iowa,  655,  66  N.  W. 
847. 

Messrs.  A.  W.  Enotth  and  Work  ft 
Work*  for  appellees: 

Acceptance  of  mon^  in  full  of  account  is 
a  BuflScient  consideration  to  support  such  an 
agreement. 

Lamed  v.  Dubuque,  86  Iowa,  166,  53  N. 
W.  105 ;  Rice  v.  London  d  3V.  W.  American 
Mortg.  Co.  70  Minn.  77,  72  N.  W.  826;  Mur- 
ray V.  Snow,  37  Iowa,  410;  2Vomon  v. 
Thompson,  4  Ezch.  755. 

A  husbaud  and  wife  can  enter  into  part- 
nership relation,  or  combine  their  several 
propeixies  in  business  together. 

Bpafford  v.  Warren,  47  Iowa,  47 ;  Brigliam 
T.  Myers,  SI  Iowa,  400,  1  N.  W.  613;  Suau 
V.  Gaffe,  122  N.  Y.  308,  9  L.  R.  A.  593,  26  N. 
E.  488;  Dressel  v.  Lonsdale,  46  HI.  App. 
464;  Louisville  A  N.  R.  Co.  v.  Alexander, 
16  Ky.  L.  Rep.  306,  27  S.  W.  981;  Belser  v. 
Tuscumbia  Bkg.  Co.  106  Ala.  514,  17  So. 
40;  Lane  v.  Biehop,  65  Vt.  577,  27  Atl.  499 ; 
iSumey  v.  Savannah  Qroeery  Co.  98  .G!a.  711, 
26  S.  E.  916;  Bamilton  t.  Hamilton,  89  III. 
350;  Dunifer  v.  Jeeko,  87  Mo.  284;  Beho- 
field  y.  Jonea,  85  Oa.  823,  11  S.  E.  1032; 
BcJilapback  v.  Long,  90  Ala.  525,  8  So.  113; 
Wells  V.  CaytDood,  3  Colo.  487;  Snell  y. 
Btone,  23  Or.  327,  31  Pac.  663. 
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Defendant  is  not  in  a  position  to  deny  this 
partnership  and  appropriate  its  money. 

BrumKCtl  v.  Stebbins  Bros.  83  Iowa,  425, 
49  N.  W.  1020;  Winston  v.  Ewing,  1  Ala. 
129,  34  Am.  Dec.  768;  People's  Bank  v. 
Bhryock,  48  Md.  427,  30  Am.  Rep.  476; 
Warner  v.  Perkins,  8  Cush.  518;  Wellover  v. 
Soule,  30  Mich.  481;  Hirth  v.  Pfeifie,  42 
Mich.  31,  3  N.  W.  239;  Sheedy  v.  Second 
Nat.  Bank,  62  Mo.  18,  21  Am.  Rep.  407; 
Atkina  y.  Preecott,  10  N.  H.  120;  Myera  t. 
Smith,  29  Ohio  St.  120;  Pettea  v.  Spalding, 
21  Vt.  66;  Bates,  Partn.  §  1103. 

The  pendency  of  a  garnishment  process  ia 
another  state,  whereby  the  debt  lor  which 
an  action  is  subsequently  brought  in  a  do- 
mestic court  has  been  attached  at  the  suife 
of  another  plaintiff,  against  the  plaintiff  in 
the  second  suit,  is  not  generally  pleadable  in 
abatonent  of  tho  latter. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  78S;. 
Lynch  y.  Hartford  F.  Ins.  Go.  17  Fed.  627;. 
Bank  of  North  America  v.  Wheeler,  28  Conn.. 
433,  73  Am.  Dec.  683;  Eddy  y.  O'Hara,  132 
Mass.  66 ;  Jones  v.  Brandt,  69  lowa,  332,  10 
N.  W.  854,  13  N.  W.  310. 

MoClain,  J,,  delivered  the  opinion  of  the 
court: 

He  nature  of  the  controversy  involved  in 
this  case,  and  the  questions  of  law  arising 
therein,  will  be  better  understood  from  a 
brief  narrative  of  the  facts  as  shown  in  the 
evidence:  H.  A.  Hoaglin  had  been  engaged 
in  business  at  Mt.  Pleasant,  and  in  January, 
1900,  sold  out  his  business;  receiving  there- 
for a  sum  in  cash  entirely  insufficient  to  pay 
the  indebtedness  contracted  by  him  in  con- 
ducting bis  business.  Being  without  other 
property  or  resources,  be  proceeded  to  settle 
with  bis  creditors,  who  were  pressing  for 
payment  of  their  respective  claims,  by  pay- 
ing to  each  a  portion  of  the  indebtedness; 
taking  receipts  in  full  for  the  respective 
claims.  It  does  not  appear  that  these  set- 
tlements were  made  on  any  uniform  basis, 
or  in  pursuance  of  any  agreement  for  com- 
position  with  creditors.  In  some  instanoea 
about  one  third  of  the  claims  were  paid;  1b 
other  instances,  more.  One  of  these  cred- 
itors was  the  defendant  Arm,  and  through 
their  attorney  they  accepted  one  third  of 
their  claim,  and  receipted  in  full  for  the  en- 
tire amount.  Thereupon  H.  A.  Hoaglin, 
with  his  wife,  who  had  previously  been  con- 
ducting a  millinery  business  in  her  own 
name  in  connection  with  the  business  carried 
on  by  H.  A.  Hoaglin,  removed  to  Ottumwa, 
and,  as  it  is  contended,  entered  into  a  con- 
tract to  carry  on  a  partnership  businesB  un- 
der the  name  of  H.  A.  Hoaglin.  This  alleged 
firm  was  without  other  assets  than  $250  of 
the  wife's  money,  and  $500  borrowed  by  hus- 
band and  wife  on  their  joint  note  from  the 
wife's  sister.  With  this  sum  of  money  in 
hand,  H.  A.  Hoaglin,  without  disclosing  the 
fact  that  he  was  actii^  as  member  of  the  al- 
leged Srm,  or  that  his  acts  were  done  other- 
wise than  in  his  individual  capacity,  or- 
dered through  one  Meades,  the  traveling 
agent  for  defendant  firm,  a  bill  of  goods 
amounting  to  $1,000;  paying  $575  draft 
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delivered  to  said  Meodes,  and  proposing  to 
pay  the  balance  on  time.  The  order  con- 
templated the  immedintf!  shipment  of  the 
goods  from  defendants'  place  of  business,  in 
Chicago,  to  11.  A.  Hoaglin,  at  Ottumwa. 
Meades,  having  no  authority  to  accept  an  or- 
der, forwarded  the  order  to  defendants  for 
acceptance  and  approval,  accompanied  by 
the  draft,  whereupon  defendants  refused  U> 
accept  the  order,  and  notified  Hoaglin  that 
they  would  retain  so  much  of  the  money  as 
was  necessary  to  satisfy  the  balance  of  their 
previous  indebtedness  against  him,  and 
would  pay  over  to  him,  or  furnish  him  goods 
for,  the  surplus.  Thereupon  Hoaglin  and 
wife,  suing  as  partners,  brought  this  action 
to  recover  from  defendants  the  amount  of 
money  represented  by  the  draft  delivered  by 
Hoaglin  to  Meadea  for  defendants,  and  ap- 
propriated by  defendants  to  their  own  use. 
The  suit,  aa  originally  brought,  was  by  at- 
tachment, and  notice  was  by  publication,  but 
defendants  entered  an  appearance  and  se- 
cured the  dismissal  of  the  attachment  by 
giving  bond  to  pay  the  amount  of  any  judg- 
ment rendered. 

Ths  case  was  presented  to  tlie  jury  in  the 
lower  court  on  the  theory  that  if  the  evi- 
dence sthowed  Hoaglin  and  nife  to  have  been 
partners,  and  the  money  paid  by  Hoaglin 
to  Meades  to  have  been  partnership  funds, 
then  the  attempted  application  by  defend- 
ants of  the  money  received  through  Aleades 
to  the  satisfaction  of  the  individual  debt  of 
lloaglin  waa  improper,  and  plaintiffs,  as 
partners,  were  entitled  to  recover  the  entire 
amount  so  paid;  and  counsel  for  appellants 
present  tite  question  whether  huslKind  and 
wife  can  be  partners,  contending  that  there 
was  no  lawful  partnership,  and  that  the 
money  paid  by  Hoaglin  was  his  own  money, 
out  of  wliich  detrndants  had  a  right  to  re- 
coup themselvoa  to  the  extent  of  Hcmglin's 
previous  indebtedness  to  them.  We  shall 
not  stop  to  consider  the  question  whether 
the  acceptance  by  defendants  from  Hoaglin 
of  a  part  of  his  previous  indebtedness,  under 
the  agreement  tnat  the  entire  indebtedness 
should  thereby  be  discharged,  constituted  an 
accord  and  satisfaction,  but  shall  proceeci  at 
once  to  determine  whether  a  legal  partner- 
ship between  husband  and  wife  can  exist 
in  this  state. 

The  eomnion-law  rule  that  married  women 
cannot  enter  into  a  contract  of  partnership 
seems  to  be  based  on  their  incapacity  at  com- 
mon law  to  contract  for  any  purpose.  Coll- 
yer,  Partn.  5th  Am.  ed.  §  15;  Parsons,  Partn. 
§  19;  Wcisiger  v.  Wood,  36  S.  C.  424,  15  ». 
E.  597;  I)e  Qraum  v.  Jones,  23  Fla.  83,  G  So 
925.  The  power  of  a  married  woman  to  en- 
ter into  a  contract  of  partnership,  if  it  ex- 
ists at  atl  in  any  of  the  states  in  which  the 
common-law  system  prevails,  must  depend 
upon  statutory  authority;  and  in  several 
cases  the  question  baa  been  considered  as  to 
whether  particular  statutory  enlargements 
of  the  powers  of  married  women  as  to  con- 
tracting and  managing  their  separate  prop- 
erty have  rendered  them  competent  to  enter 
into  partnership  relations.  Thus  it  has  been 
held  that  authority  to  acquire,  hold,  and  dia- 
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pose  of  property  as  a  separate  estate  will 

sustain  a  contract  of  partnership  made  by 
a  married  woman  with  a  person  other  than 
her  husband.  Abbolt  v.  JacJcson,  43  Ark. 
212.  And  undoubtedly  the  general  power  to 
contract  which  is  conferred  upon  married 
women  in  some  states  would  support  a  con- 
tract of  uartnership.  But  on  the  queation 
whether  tne  statutes  extending  the  powers  of 
married  women  with  reference  to  the  mak- 
ing of  contracts  and  the  ownership  and  dis- 
position of  separate  property  confer  the 
power  to  enter  into  the  relation  of  a  business 
partnership  with  the  husband,  the  courts 
seem  to  be  somewhat  at  variance,  not  only 
on  account  of  differences  in  terms  of  the 
statutes  in  which  the  power  is  conferred,  but 
also  on  account  of  differences  of  opinion  as 
to  the  bearing  of  rules  of  public  policy.  In 
Massachusetts  it  is  said  that  authority  to 
buy  and  sell  and  enter  into  contract  with 
reference  to  her  personal  property,  to  car- 
ry on  trade,  and  to  sue  and  be  sued,  does  not 
involve  power  to  enter  into  a  partnership 
with  the  husband.  Ijord  v.  Parker,  3  Allen, 
127.  To  same  effect  in  states  where  the 
statutes  give  a  married  woman  the  right  to 
control  and  contract  with  reference  to  her 
property,  see  Payne  v.  Thompson,  44  Ohio 
St,  192,  0  N.  E.  654;  Fuller  &  F.  Co.  v. 
UcUenry,  83  Wis.  573,  1«  L.  R.  A,  512,  63 
N.  W.  890;  Haas  v.  8ha\o,  91  Ind.  384, 
40  Am.  Rep.  607;  Artman  v.  Ferguson,  73 
Mich.  140,  2  L.  R.  A.  343,  40  N.  W.  907; 
Gioynn  v.  Owynn,  27  8.  C.  625,  4  S.  E.  229; 
Gilkerson'Shss  Commission  Co.  v.  Balinger, 
60  Ark.  294,  16  L.  R.  A.  520,  19  S.  W.  747. 
In  otlier  states,  statutes  to  substantially  the 
same  effect  have  been  held  to  so  far  enlarge 
the  l^al  capacity  of  a  married  woman  as  to 
authorize  her  not  only  to  enter  into  a  part- 
nership contract  in  general,  but  specifically 
to  enter  into  such  contract  with  her  hus- 
band. Toof  T.  Brctcer  (Miss.)  3  So.  571; 
Suau  T.  Vaffe,  122  Y.  308,  0  L.  R.  A.  693, 
25  N.  IS.  488.  It  has  been  held,  however, 
that  where  the  statutes  not  only  confer  the 
right  to  own  and  contract  with  reference  to 
her  separate  property,  but  also  the  general 
power  to  contract,  the  wife  may  not  only 
enter  into  business  partnership  relations  in 
general,  but  also  specifically  with  her  owa 
husband,  and  this  is  said  not  to  be  contrary 
to  any  dictate  of  public  policy.  Bumey  t. 
Savannah  Grocery  Co.  08  Qa.  711,  25  8. 
E.  915;  Lane  v.  Bishop,  05  Vt.  576.  27  AtL 
499.  And  see  Bernard  d  L.  Mfg.  Co,  v. 
Packard,  12  C.  C.  A.  123,  28  U.  S.  App.  84, 
04  Fed.  309. 

The  question  of  public  policy  involved  in 
these  statutory  enlargements  of  the  powers 
and  liabilities  of  married  women  must  be 
determined  with  reference  to  the  general 
tenor  of  the  statutory  provisions  on  the  sub- 
ject as  they  have  beoi  found  in  the  different 
states.  In  this  state,  under  the  provisions  of 
Code,  §§  3153,  3164,  which  give  to  married 
women  the  right  to  acquire,  own,  and  dis- 
pose of  property  in  the  same  manner  and  to 
the  same  extent  as  their  husbands  may  do, 
and  to  make  contracts  and  incur  liabilities 
which  may  be  enforced  -by  or  against  them 
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to  the  same  extent  and  in  the  same  manner 
as  if  they  were  unmarried,  it  is  not  open  to 
question  that  a  wife  may  become  surety  for 
lier  husband,  and  be  liable  generally  on  such 
contract  of  suretyship,  may  become  the  gen- 
eral creditor  of  her  nusband,  may  be  joint 
owner  of  property  with  him,  and  may  be 
his  agent,  or  may  make  him  her  agent,  in 
the  transaction  of  business.  Citation  of  au- 
thorities to  support  these  propositions  would 
be  wholly  unnecessary.  These  unquestioned 
powers  of  a  married  woman  in  this  state 
to  deal  with  her  husband  would  seem  to 
cover  all  the  powers  and  liabilities  involved 
in  entering  into  or  continuing  the  relation 
of  partner  with  her  husband.  The  essential 
characteristics  of  a  partnership  seem  to  be 
joint  ownership  of  property,  and  authority 
of  each  partner  to  bind  the  other  partners 
by  his  acts  with  reference  to  the  partnership 
property,  and  also  to  impose  upon  the  others 
partnership  liability.  As  these  relations  may 
be  separately  sustained  between  husband  and 
wife,  we  see  no  reason  why  they  may  not 
be  collectively  created  by  entering  into  and 
carrying  on  the  relation  involved  Tn  the  for- 
mation of  the  entity  known  as  a  partner- 
ship. The  only  objection  which  occurs  to  us 
is  that  involved  in  the  denial  of  the  capacity 
of  husband  or  wife  to  maintain  a  suit  in 
a  court  of  law  or  equity  against  the  other, 
except  as  such  power  is  expressly  conferred, 
as  decided  in  Ileacock  v.  Heacock,  108  Iowa, 
£40,  79  a.  VV.  353,  in  which  we  have  held 
that  the  relations  of  husband  and  wife  to 
each  other  are  such  as  to  preclude  a  suit  by 
the  one  against  the  other  for  breach  of  con- 
tract or  for  tort,  unless  it  be  for  the  preser- 
vation or  protection  of  the  separate  proper- 
ty; and  it  is  argued  that  this  inability  of 
the  wife  to  sue  the  husband  would  preclude 
tiie  existence  of  a  business  partnership  ar- 
nuigement  between  them.  But  we  do  not 
tiii^  that  the  conclusion  follows.  The  same 
argument  would  lead  to  the  result  that  a 
valid  contract  cannot  be  made  between  them, 
such  as  a  contract  for  the  repayment  of 
money  advanced  by  one  to  the  other;  and 
yet,  as  we  have  suggested,  that  is  not  the 
law  of  this  state,  and  there  is  no  intima- 
tion in  the  Heacock  Case  that  it  was  in- 
tended by  that  decision  to  declare  that  such 
contracts  are  necessarily  invalid.  It,  no 
doubt,  might  at  one  time  have  been  reason- 
ably argued  that,  inasmuch  as  a  right  of  ac- 
tion by  the  wife  against  the  husband  was 
denied  to  her,  she  was  not  competent  to  vol- 
untarily enter  into  contract  or  joint  prop- 
erty relations  with  him,  such  as  would  in- 
volve for  their  protection  a  general  right  to 
■sue.  But  the  time  for  that  argument  is 
past.  The  right  to  contract  with  the  hus- 
band is  now  so  well  established  that  it  would 
be  inexcusable  to  say  that  its  existence  is 
n^tived  by  a  holdiiq;  that  public  policy 
forbids  a  suit  by  the  wife  against  the  hus- 
band on  account  thereof.  It  may  well  he 
su^ested,  also,  that  there  is  express  author- 
ity for  a  suit  by  the  wife  against  the  hus- 
band  to  recover  her  property,  or  any  right 
growing  out  of  the  same  (Code  S  3155),  and 
therefore  that,  a«  the  wife  may  at  any  time 
«1  U  R.  A. 


terminate  any  business  partnership  relation 
which  may  exist  with  her  husband,  and 
thereby  become  practically  a  joint  owner 
only  with  him  in  the  partnership  property, 
there  would  seem  to  be  no  impossibility  of 
sustaining  an  action  by  her  against  him  for 
an^  right  growing  out  of  their  joint  owner- 
ship. In  short,  we  think  that,  in  view  of 
the  statutory  provisions  extending  the  le- 
gal powers  and  rights  of  married  women,  we 
cannot  say  that  there  is  any  public  policy 
recognized  io  this  state  which  precludes  the 
existence  of  a  business  partnership  relation 
between  husband  and  wife.  None  of  the 
cases  holdiug  that  such  relation  cannot  ex- 
ist are  applicable  to  a  condition  of  affairs 
as  to  the  wife's  capacity  to  make  general 
contracts,  and  own  and  control  her  own 
property,  such  as  exists  in  this  state,  except 
that  of  Seattle  Bd.  of  Trade  v.  Hayden,  4 
Wash.  263,  16  L.  R.  A.  530,  30  Pac.  87,  32 
Pac.  224,  and  Haggett  v.  Hurley,  91  Me. 
542,  41  L.  R.  A.  3(i2,  40  Atl.  5lil,  and  we  find 
ourselves  unable  to  indorse  the  views  ex- 
pressed in  these  cases.  Our  conclusions  find 
support,  not  only  in  the  cases  already  cited, 
but  also  in  Belser  v.  I'uscumbia  Bkg,  Oo. 
105  Ala,  514,  17  So.  40;  Schlapback  v,  Longt 
90  Ala,  525,  8  So.  113;  Fuller  v.  F&rguaon, 
2.G  Cal.  54ii;  Re  Kinkead,  3  Biss.  405,  Fed.* 
Cas.  No.  7,824;  Vlark  v.  Uezekiah,  24  Fed. 
003;  Snell  v.  Htone,  23  Or.  327,  31  Pac.  663. 

Counsel  for  appellants  argue  that,  as 
Hoaglin,  in  dealing  with  defendants*  agent, 
Meades,  did  not  disclose  the  fact  of  partner- 
ship, and  both  Meades  and  bis  principals 
were  justified  in  assuming  that  the  transac- 
tion was  in  his  own  name  and  right,  the 
plaintiffs,  as  partners,  cannot  occupy  any 
different  position  from  that  which  Hoaglin 
would  have  occupied,  had  he  acted  for  him- 
self. But  it  will  be  noticed  that  Hoaglin 
had  no  occasion  to  disclose  the  partnership. 

The  transaction  would  have  been  perfectly 
valid  and  regular,  and  the  goods  purchased 
would  have  been  the  goods  of  the  partner- 
Hhip,  had  they  been  shipped  in  accordance 
with  the  contract  which  Hoaglin  made,  for 
tiie  fact  of  partnership  is  established  by  the 
verdict  of  tlie  jury;  and  no  wrong  or  fraud 
was  perpetrated  or  intended,  so  far  as  the 
evidence  shows,  in  the  transaction  between 
Hoaglin  and  Meades.  Defendants  have  not 
been  placed  in  any  worse  position,  or  in  any 
way  prejudiced,  by  lack  of  knowled^  that 
Hoaglin  was  acting  for  the  partnership.  Had 
tlicy  accepted  the  order,  and  in  good  faith 
carried  out  the  arrangements  made  between 
Hoaglin  and  Meades,  they  would  have  been 
in  no  way  prejudiced,  but  would  have  ac- 
quired all  the  rights  that  it  was  intended 
they  should  acquire  under  that  transaction. 
When  they  attempted  to  keep  the  mon^  re- 
ceived by  them,  as  Hoaglin's  individual  mon- 
ey, and  to  apply  it  to  a  wholly  different  pur- 
pose from  tlrnt  for  which  it  was  paid  to 
them,  they  took  their  chances  of  being  able 
to  establish  the  fact;  and  if  the  money  in 
fact  belonged  to  a  partnership,  or  to  any 
other  party,  they  must  abide  by  the  conse- 
quences. 

Defendants,  then,  have  no  claim  on  the 
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money  recdved  by  them  from  Hoae^in  as 
partner,  unless  it  is  competent,  in  an  ac- 
tion by  the  partnership  to  recover  a  partner- 
ship claim,  for  the  debtor  to  set  off  a  claim 
which  he  holds  against  an  individual  mem- 
ber of  the  partnership.  It  has  been  held  by 
this  court  that,  in  an  action  by  a  member  of 
a  partnership,  for  an  indebtetteessduetohim 
individually,  the  debtor  may  set  off  a  claim 

Tinst  tiie  partnership.  Allen  t.  Maddom, 
Iowa,  124.  But  there  is  no  case  in  this 
eourt  in  which  it  has  been  held,  eonversely, 
that  a  claim  against  a  partner  can  be  set  off 
lu^nst  an  indebtedness  due  to  the  partner- 
sup.  It  is  true  that  under  some  circum- 
stances a  partner  may  apjply  partnership 
money  to  the  payment  of  his  own  debt.  Dob 
T.  HaUey,  16  Johns.  34,  8  Am.  Dec.  293; 
Baboooh  T.  BtfmdiBh,  63  N.  J.  Eq.  376,  30 
L.  K.  A.  604,  33  Atl.  885.  But  certainly 
there  is  no  rule  of  law  by  which  be  can 
be  compelled  to  do  so.  To  determine  what 
interestHoag1in,asapartner,  had  in  themon- 
ey  paid  by  him  as  partnership  money  to  the 
defendants,  would  mvolvo  a  settlement  and 
winding  up  of  the  partnership  affaire.  It 
oertainTy  cannot  be  true  that,  whenever  suit 
is  brought  on  a  partnership  claim,  the  debt- 
.OT,  on  the  {p-ound  that  be  has  a  daim 
against  the  individual  member  of  the  part- 
nership, can  bring  the  partnership  into  a 
court  of  equity  to  be  woimd  up,  and  to  have 
the  intorest  of  each  partner  in  each  Item  of 
its  property  determined. 

Moreover,  the  statute  r^^lating  counter- 
claims (Code,  §  3570)  requires  that  an^  new 
matter  constituting  a  cause  of  action  in  fa- 
vor- of  the  defendant  against  the  plaintiff, 
not  arising  out  of  the  contract  or  traasac- 
tion  set  forth  hi  the  peUtion,  must,  to  be 
available  as  a  counterclaim,  be  in  favor  of 
all  tile  defendants,  if  more  than  one,  and 


aj^inst  all  the  jplalntiffs,  if  more  than  one^ 
and  that  description  does  not  fit  this  al- 
leged eonnterdaim. 

Something  is  claimed  in  behalf  of  defend- 
ants on  account  of  a  garnishment  proceed- 
ing in  Illinois,  in  which  it  was  sought  to 
hold  defendants  as  debtors  of  Hoafflin.  What 
is  said  in  the  preceding  paragrapn  will  dis- 
pose of  this  contention.  Defendants  were 
not  debtors  of  Hooglin,  but  of  the  flim  com- 
posed of  Hoa^in  and  his  wife;  and  it 
would  be  manifestly  absurd  to  contend  that 
Hoaglin's  individual  interest  in  this  indebt- 
edness due  to  the  firm  could  be  reached  in 
a  court  having  no  power  to  acquire  jurisdic- 
tion of  the  partnership,  or  determine  the  in- 
terest of  one  partner  in  the  partnership 
claim.  Winston  v.  Eidng,  1  Ala.  129,  34 
Am.  Dec.  768;  Sheetfy  v.  Beoond  Nat.  Bank, 
6'2  Mo.  17,  21  Am.  Kep.  407;  Myert  t. 
Smith,  29  Ohio  St.  120;  2  Bates,  Fartn.  S 
1103. 

As  to  defendants'  counterclaim,  and  also 
the  defense  made  by  reason  of  this  all^;ed 
garnishment,  it  may  be  suggested  that 
the  only  method  provided  by  statute  for 
reaching  the  individual  interest  of  a  part- 
ner in  satisfaction  of  a  debt  due  by  him  is 
pointed  out  by  Code,  SS  3904,  3977,  3978, 
which  authorize  the  levy  of  an  attachment 
or  an  execution  by  equitable  proceedings  to 
ascertain  the  nature  and  extent  of  such  in- 
terest. There  was  in  this  case  no  attach- 
ment or  execution  against  Hoaglin  individ- 
ually, and  therefore  there  was  no  opportu- 
nity for  applying  the  provisions  of  these 
sections. 

After  considering  all  the  questions  raised 
in  behalf  of  appellants,  we  reach  the  eonclu- 
sion  that  the  judgmetU  of  the  Trial  Court 
akould  he  affirmed. 


MASSACHUSEITS  SUPREME  JUDICIAL  COURT. 


FRANKLIN  SAVINGS  BANK 

V. 

John  COCHRANE,  Jr. 
(182  Mass.  680.) 

1.  An  exten«to»  of  time  wltbont  tbe 
eomaeat  ot  the  mortvasor,  to  an  as- 
signee of  the  mortgaged  property,  who  has 
assumed  the  debt  and  agreed  with  the  mort- 
gagee to  pay  It,  discharges  the  Ilabillt;  of 
the  original  mortgagor. 

S.  A  eorpormtion  !■  bound  by  the  act 
of  Its  treMOrer  In  contmetlnc  to  p»7 
a  mortgage  upoo  property  which  has  been 
transferred  to  the  corporation,  where  the  di- 
rectors have  ceased  to  bold  meetings,  and 
permit  tbe  treasurer  to  attend  to  the  mao- 
agement  of  tbe  financial  and  Qscal  affairs  of 
the  company.  ' 


Non. — The  rule  that  an  offlcer  of  a  corpora- 
tion has  OBly  such  powers  as  are  conferred  upon 
him  expressly  or  by  Implication  from  the  course 
of  btulness,  which  is  considered.  In  respect  to 
tbe  powers  of  a  president  and  vice  president,  In 
a  note  to  Wait  v.  Nashna  Armory  Asso.  (N.  H.) 
61  L.  R.  A. 


8.  'A  direetor  of  n  oorpoMtlon  wko  luus 
transferred  mortvnsed  property  to  IC 

upon  Its  agreement  to  assume  and  pay  the 
mortgage,  does  not,  by  permitting  the  treas- 
urer of  tbe  corporation  to  act  on  its  bebalf 
Id  tbe  management  of  Its  fiscal  affairs,  con- 
sent to  his  negotiating  an  extension  of  the 
time  for  payment,  so  as  not  to  be  discharged 
by  sncfa  extension,  of  which  he  has  no  knowl- 
edge. 

(Febraary  25,  1903.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  enforce  payment  of  a  mortgage  note  from 
the  maker.  Overruled. 
The  maker  of  the  note  conveyed  his  inter- 


14  L.  R.  A  350,  manifestly  applies  to  tbe  treas- 
urer. 

On  the  specific  qaestlon  of  the  aequlescmcs 
by  the  director  lo  the  acts  of  the  treasurer  as 
affecting  tbe  personal  liability  of  tbe  director, 
the  above  case  seems  to  have  no  exact  preeedtnt. 
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est  in  the  propertj  to  a  corporation  of  which 
he  was  a  member,  the  corporation  assum- 
ing and  agreeing  to  pay  the  debt.  The  cor- 
poration  subsequently  secured  extension  of 
time  for  the  payment  of  the  debt  without 
the  consent  of  the  maker  of  the  note. 

Farther  facts  appear  in  the  opinion. 

Meaara.  Hateklma  ft  Wbe«ler,for  plain- 
tiff: 

The  execution  of  the  extensions  did  not  Te> 
lease  the  maker  of  the  note. 

Union  Mvl.  L.  Ina.  Co.  r.  Hanford,  143 
U.  8.  187,  30  L.  ed.  118,  12  Sup.  Ct.  Rep. 
437. 

Where  a  grantee  agrees  with  the  grantor 
to  pay  a  mortgage  on  the  property,  the 
mortgagee  can  only  sue  ihe  grantee  in  the 
name  of  the  mortgagor;  and  such- an  action 
will  be  dismissed  at  the  request  of  the  mort- 
gagor and  grantor,  although  the  mortgagee 
objects. 

Coffin  V.  Adama,  131  Mass.  133;  Creesy 
T.  Willia,  159  Mass.  249,  34  N.  E.  265;  Prtn- 
ticv  T.  Brimhall,  123  Mass.  291. 

A  mortgagor  and  a  grantee  of  hia,  who 
has  agreed  with  him  to  pay  the  mortgage, 
do  not  stand  in  the  relation  of  principal  and 
surety,  so  far  as  the  mortgagee  is  concerned. 

Corbett  v.  Waterman,  11  Iowa,  86 ;  Board- 
man  T.  Larrabee,  61  Conn.  39;  Conneciiout 
Mut.  L.  Ina.  Co.  V.  Mayer,  8  Mo.  App.  18. 

The  treasurer  of  the  carpet  company  bad 
no  authority  to  execute  the  extensions. 

Fatf  T.  Noble,  12  Gush.  1;  Jferc^nfs'  Nat. 
Bank  t.  Oititena'  QoMlight  Co.  159  Mass. 
605,  34  N.  E.  108S;  heater  y.  Webb,  I  Allen, 
84. 

By  the  acceptance  of  the  deed  from  Coch- 
rane of  the  equity  of  the  property,  with  the 
recital  that  the  grantee  assumed  and  agreed 
to  pay  it,  the  carpet  company^  came  under 
no  l^al  obligation  to  the  plaintiff  to  pay 
the  debt. 

Coffin  Y.  Adams,  131  Mass.  133;  Creesy  t. 
WilUn,  159  Mass.  249,  34  N.  E.  265;  Pren- 
Uoe  V.  Brimhall,  123  Mass.  201 ;  Stark  Bank 
T.  United  BtateePottery  Co.  34  Vt.  144;  Eng. 
land  T.  Dearborn,  141  Mass.  590,  6  N.  B. 
837. 

If  the  extensions  were  binding  agreements, 
it  is  becauae  the  treasurer  had  the  implied 
assent  and  authority  of  the  directors  to 
make  them;  and,  as  the  defendant  was  one 
of  the  directors,  a  finding  that  they  were 
binding  agreements  involves,  necessarily,  a 
finding  that  the  defendant,  who  was  one  of 
the  directors,  consented  to  them. 

Betnaen  v.  Craves,  41  N.  Y,  471;  Lester 
V.  Webb,  1  Allen,  34;  Btrafford  Bank  t. 
Crosby,  8  Me.  191;  Swire  v.  Redman,  L. 
R.  1  Q.  B.  Div.  536;  Oakford  v.  European 
d  A.  Steam  Shipping  Co.  1  Hem.  &  M.  182. 

Measra.  Moorfl«ld  Moray  and  Eim  B. 
Thayer,  for  defendant: 

The  Cochrane  Carpet  Company  and  the  de- 
fendant were,  as  between  themaelves,  prin- 
cipal and  surety. 

Bice  V.  Saundera,  152  Mass.  108,  8  L.  R. 
A.  315,  24  N.  E.  1079. 

The  carpet  company's  agreement  to  pay 
the  mortgage  debt  was  not  affected  by  Rev. 
Laws,  chap.  110,  S  40. 
61  L.  R.  A. 
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Furnas  v.  Durgin,  119  Mass.  600,  20  Am. 
Rep.  341;  Locke  v.  Homer,  131  Mass.  93, 
41  Am.  Kep.  199;  Walton  v.  Buggies,  180 
Mass.  24,  61  N.  E.  267;  Paro  v.  St.  Mar- 
tin, ISO  Mass.  29,  61  N.  E.  268;  Beecher 
V.  Marquette  A  P.  Rolling  Mill  Co.  45  Mich. 
103,  7  N.  W.  605;  Oreenpmnt  Sugar  Co.  T. 
WAtf  in,  69  N.  T.  328;  Roeheaier  San.  Bank 
T.  Avtsrell,  06  N.  Y.  467 ;  Thomas  v.  Citizens*' 
Horse  R.  Co.  104  111.  462. 

Unless  a  stockholder  objects,  the  mort- 
gage stan^.  A  creditor  cannot  raise  the- 
point. 

Antietam  Paper  Co.  v.  Chronicle  Pub.  Co. 
115  N.  C.  143,  20  8.  E.  366;  Eervey  T.  Illi- 
nois Midlamd  R.  Co.  28  Fed.  160;  Barrett 
T.  PoUak  Co.  108  Ala.  390,  18  So.  615; 
Ala&anta  Iron  d  Steel  Co.  v.  McKeever,  112. 
Ala.  134,  20  So.  84. 

When  the  bank  was  notified  of  the  de- 
fendant's  position,  he  was  entitled  to  the- 
rights  of  a  surety  as  against  it. 

Guild  V.  Butler,  127  Mass.  386;  Holme  v. 
Brunskill,  L.  R.  3  Q.  B.  Div.  506;  Bolton 
r.  Salmon  [1891]  2  Ch.  54;  l7nton  Mut. 
Ins.  Co.  V.  Hanford,  143  U.  S.  187,  36  L.  ed. 
118,  12  Sup.  Gt.  Rep.  437;  Rouae  t.  B»td- 
ford  Bkg.  Co.  [1804]  A.  C.  686. 

Where  a  grantee  of  the  eqxiity  of  redemp- 
tion assumes  the  mortgage  with  notice  to- 
the  mortgagee,  an  extension  of  the  mortgage 
discharges  the  surety. 

Union  Mut.  L.  Ins.  Co.  v.  Hanford,  153 
V.  a.  187,  36  L.  ed.  118,  12  Sup.  Ct.  Rep. 
437;  Calvo  v.  Daviea,  73  N.  Y.  211,  29  Am. 
Dec,  130;  Oeorge  r.  Andreua,  60  Md.  20,  45 
Am.  Rep.  706;  Travera  v.  Dorr,  60  Minn. 
173,  62  N.  W.  269;  Mets  v.  Todd,  36  Mich. 
473;  Heid  v.  Tuahy,  133  Cal.  55,  66  Pac 
139;  Nelson  v.  Broum,  140  Mo.  S80,  41  S. 
W.  960;  Cook  v.  Berry,  193  Pa.  377,  44  Atl. 
771;  Curry  v.  Bale,  15  W.  Va.  867;  Bunnell 
V.  Carter,  14  Utah,  100,  46  Pac.  765; 
Schroeder  v.  Kinney,  15  Utah,  462,  40  Pac 
894;  Miller  v.  Kennedy,  12  S.  D.  478,  81  N. 
W.  906;  Wayman  v.  Jones,  68  Mo,  App.  313. 

Although  the  mortgagee  had  no  right  of 
action  at  law  against  the  grantee,  he  could, 
by  a  bill  in  equity,  enforce  the  grantee's 
agreement  to  pay  the  mortgage. 

Keller  v.  Aahford,  133- U.  S.  610,  33  L. 
ed.  667,  10  Sup,  Ct.  Rep.  494. 

The  relation  of  principal  and  surety  in 
the  present  case  does  not  depend  on  any 
question  of  the  grantee's  personal  liability, 
but  would  have  existed  if  the  property  had 
been  sold  subject  to  the  mortgage  without 
any  promise  to  assume  it,  and  there  had, 
therefore,  been  no  right  of  action  in  any- 
one against  the  grantee.  In  that  event  the 
land  would  have  been  the  principal  debtor. 

Pratt  V.  Buckley,  175  Mass.  116,  65  N. 
E.  889;  Pearson  v.  Bailey,  180  Mass.  229,  62 
N.  E.  265;  Bice  v.  Banders,  152  Mass,  114, 
8  L.  R.  A.  315,  24  N,  E.  1079;  Hermanns  T. 
Fanning,  151  Mass.  1,  23  N.  E.  493. 

If  the  mortgagee,  by  giving  an  extension, 
cuts  off  the  right  of  the  original  mortgagor 
to  pay  the  mortgage  and  get  the  braefit 
of  a  foreclosure,  Uie  mortgagor  is  discharged 
to  the  extent  of  the  value  of  the  land,  even 
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if  there  was  no  aasumption  of  the  mortgage 

by  the  grantee. 

Murray  v.  Marsh^xlt,  04  Y.  611;  Spen- 
cer V.  Spencer,  95  N.  Y.  353;  Trovers  r. 
Dorr,  eO  Minn.  173,  62  N.  W.  269;  Curry 
"v.  Hale,  15  W.  Va.  867;  Bunnell  v.  Carter, 
14  Utah,  100,  46  Pac.  755;  Boston  Penny 
£av.  Batik  v.  Bradford,  181  Mass.  199,  63 
N.  E.  427. 

Even  if  authority  to  grant  the  extension 
was  not  expressly  given  in  the  by-laws,  the 
treasurer  had  it  by  virtue  of  his  office. 

Fay -v.  Tioble,  12  Gush.  1;  ilcrchanta'  Nat. 
Bank  v.  Citizens'  Gaslight  Co.  159  Mass. 
505,  34  N.  E.  1083;  Monument  A'af.  Bank  v. 
Globe  Works,  101  Mass.  57,  3  Am.  Rep.  322. 

The  treasurer  had  authority  by  holding 
out  and  the  course  of  business. 

Lester  v.  Webb,  1  Allen,  34;  Ilolden  v. 
Upton,  134  Mass.  177;  McNeil  v.  Boston 
Chamber  of  Commerce,  154  Mass.  277,  13  L. 
R.  A.  669,  28  N.  E.  245;  Merchants*  Vat. 
Bank  V.  Citizens'  Gaslight Co.l59  Mass.  505, 
84  y.  E.  1083. 

A  surety  is  discharged  when  time  is  given 
to  his  principal,  even  when  he  knows  of  the 
extension  and  makes  no  objection,  unless  he 
Actually  consents  to  it. 

.Lambert  v.  Shetler,  71  Iowa,  4C3,  32  N. 
W.  424;  Edicards  v.  Coleman,  6  T.  B.  Mon. 
^67;  Brandt,  Suretyship,  §§  345,  348. 

XiOrlnBt  J.,  delivered  tiie  opinion  of  the 
oourt: 

The  first  contention  of  the  plaintiff  in 
this  case  is  that  the  execution  of  the  exten- 
sions of  the  mortgage  made  by  and  between 
the  plaintiff  savings  bank,  the  mortgagee, 
and  the  Cochrane  Carpet  Company,  the  gran- 
tee of  the  equity  of  redemption,  did  not 
operate  to  discharge  the  maker  of  the  mort- 
gage note,  even  though  they  were  duly  exe- 
cuted, and  were  made  without  his  consent. 
The  ground  on  which  this  contention  is  made 
is  that  by  the  assumption  of  the  moi-tgage 
debt  in  the  conveyance  of  the  mortgaged 
property  to  it  the  Cochrane  Carpet  Company 
did  not  become  liable,  as  between  it  and  the 
plaintiff,  to  pay  the  debt,  and  for  that  rea- 
son an  agreement  between  it  and  the  car- 
pet company  was  not  an  agreement  giving 
time  to  the  principal  debtor.  But,  without 
going  further,  it  is  enough  to  dispose  of  that 
contention  that  by  the  first  extension  the 
carpet  company  did  agree  with  the  plaintiff 
to  pay  the  mortgage  debt,  and  by  the  sec- 
ond extension  time  was  given  to  it,  the  prin- 
cipal debtor. 

The  second  contention  is  that  the  evidence 
did  not  warrant  a  finding  that  the  carpet 
company  was  bound  by  the  two  extensions 
executed  in  its  behalf  by  its  treasurer.  We 
think  that  it  did.  It  appeared  in  evidence 
that,  although  the  by-laws  provided  that 
meetings  of  the  directors  should  be  held  at 
least  monthly,  they  were  held  only  at  irreg- 
ular intervals,  and  "there  was  no  record  of 
any  meeting  held  between  September  25, 
1893,  and  February  16,  1898."  It  further 
appeared  that  the  treasurer  attended  to  tlie 
actual  management  of  the  financial  and  fis- 
cal afTairs  of  the  company,  and  to  all  finan- 
«1  L.  K.  A. 


cial  matters,  and  that,  "with  reference  to 
making  and  extending  notes,  ...  he 
made  them  and  extended  them  as  the  neces- 
sities of  the  business  required."  The  company 
stopped  active  business  in  1893,  and  aft^ 
that  the  treasurer  attended  to  all  its  busi- 
ness affairs.  This  evidence  warranted  a 
fmding  that  the  directors  knew  that  the 
treasurer  was  undertaking  to  act  for  the 
corporation  in  all  financial  matters  requir- 
ing action,  and  acquiesced  therein,  and  on 
that  ground  that  the  corporation  was  bound 
by  the  extension  made  on  April  11,  1892, 
as  well  as  by  that  made  Alarch  28,  1895. 
Lester  v.  Webb,  1  Allen,  34;  Bolden  v.  Up- 
ton, 134  Mass.  177,  180;  McNeil  v.  Boston 
Chamber  of  Commerce,  154  Mass.  277,  286, 
13  L.  R.  A.  559,  28  N.  E.  245. 

The  plaintiff's  last  contention,  and  the 
only  one  seriously  insisted  upon  at  the  ar- 
gument, is  that  the  defendajit,  having,  as 
one  of  the  directors,  left  to  the  treasurer  the 
conduct  of  its  affairs,  ia  bound  his  acta, 
and  cannot  escape  from  the  position  of  hav- 
ing consented  to  what  the  treasurer  did.  It 
was  held  in  Folak  v.  Everett,  L.  R.  1  Q. 
B.  Div.  609;  Lambert  v.  Shetler,  71  Iowa, 
403,  32  N.  W.  424,  and  Edtcarda  v.  Coleman, 
6  T.  B.  Mon.  567,  that  it  is  not  enough  that 
a  surety  knows  of  a  binding  agreement  be- 
tween the  creditor  and  the  principal  debtor, 
amounting  to  a  variation  of  the  original 
contract.  He  must  not  only  know,  but  must 
consent.  In  H'^oodcocfc  v.  Oxford  d  W.  R. 
Co.  1  Drew.  h21,  it  was  held  that  the  fact 
that  the  surety,  as  solicitor  for  the  principal 
debtor,  drew  the  agreement  which  was  re- 
lied on  as  the  variation  of  the  original  con- 
tract, was  a  suificient  concurrence  to  bar  the 
surety's  being  discharged.  And  in  Polak  v. 
Everett,  L.  R.  1  Q.  B.  Div.  609,  more  fulhr 
reported  in  this  connection  in  45  L.  J.  Q.  B. 
N.  S.  369,  and  34  L.  T.  N.  S.  128,  it  appeared 
that  the  variation  of  the  contract  between 
the  principal  debtor  and  the  creditor  which 
constituted  the  variation  consisted  in  the 
sale  of  certain  book  debts  by  the  debtor  and 
creditor  to  a  joint-stock  company,  of  which 
the  surety  was  not  only  a  director,  but  also 
a  chairman  of  tJie  board.  It  appeared  that 
he  was  present  at  the  meeting  at  which  the 
joint-aix>ck  company  voted  to  buy  the  ac- 
counts, but  that  he  did  not  consent  to  the 
bargain  (see  34  L.  T.  N.  S.  128,  129)  ;  that 
he  signed  the  minutes  of  the  meeting,  but 
"protested  against  it  as  adverse  to  his  in- 
terests," and  gave  no  warning  to  the  cred- 
itor (see  45  L.  J.  Q.  B.  N.  S.  369,  371). 
Swire  V.  Itedman,  L.  R.  1  Q.  B.  Div.  536, 
relied  on  by  the  plaintiff,  was  not  decided  on 
the  ground  that  there  was  a  consent  in  that 
case,  but  on  the  ground  that,  where  the 
debtors  were  originally  liable  as  principals, 
they  could  not  make  him  a  surety  by  a  sub- 
sequent agreement  of  which  the  creditor  had 
knowledge,  but  to  which  he  did  not  assent; 
and  the  case  was  overruled  by  Rouse  v.  Brad- 
ford Bkg.  Co.  [1894]  A.  C.  586.  The  case  of 
Oakford  v.  European  A  A.  Steam  Shipping 
Co.  1  Hem.  &  M.  182,  also  relied  on  by  the 
plaintiff,  went  on  the  ground  that,  where  one 
partner  retires  under  an  indemnity  from  th« 
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remaining  partners,  wfao  asBume  the  assets 
■and  agree  to  conduct  the  business,  and  one 
of  the  assets  is  a  continuing  contract,  the 
remaining  partners  are  the  agents  of  the 
retiring  partner  to  act  under  the  contract. 
The  other  case  relied  on  by  the  plaintiff— 
Strafford  Bank  v.  Crosby,  8  Me.  101 —  is  a 
«ase  of  "mere  delay  to  prosecute  the  prin- 
cipal." See  p.  104.  In  the  case  at  bar  it  is 
found  as  a  fact  that  the  defendant  did  not 
know  of  the  extensions  made  by  the  tiarpet 
company;  and  in  our  opinion,  when  the  de- 
fendant, as  a  director  of  the  carpet  company, 
allowed  the  treasurer  to  take  such  action  in 
behalf  of  the  corporation  as  be  thought  the 
interests  of  the  corporation  demanded,  he 


did  not  thereby  put  himself  in  the  positionof 
having  consented,  with  regard  to  his  personal 
and  individual  interests,  to  any  and  all  acts 
of  the  corporation  which  the  treasurer  did 
in  its  behalf,  and  of  which  he  was  ignorant. 
By  his  acquiescence  he  has  held  out  the 
treasurer  as  having  authority  to  act  for  the 
corporation,  but  he  has  not  put  himself  in 
a  position  where  he  cannot  say  he  was  ig^ 
norant  of  the  agreement  made  by  the  corpo- 
ration in  pursuance  of  that  ostensible  au- 
thority, and  has  not  given  his  consent  there- 
to, so  far  as  his  personal  interests  are  con- 
cerned. 

Exceptions  overruled. 


MICHIGAN  SUPREME  COURT. 


Re  William  STEOENGA. 


.Mich. 


1.  Charter  antliorltT  to  pnnisfa  dlaor- 
derlr  peraona  of  all  sorts  empowers  a  mu- 
nicipal corporation  to  do  more  than  provide 
for  the  pualBhmeDt  of  those  already  panlsb- 
able  under  the  provisions  of  the  general  law. 

S.  A  mnnldpal  corporation  may  pro- 
vide for  tbe  pvnlshment  of  per»oiiN 
lolterlnv  about  tbe  Btreeta  and  DSr- 
rooms  1b  idleness,  without  habltatloo  or  visi- 
ble means  or  support,  and  without  being  able 
to  give  a  satisfactory  account  of  themselves, 
under  charter  authority  to  poalsh  disorderly 
persons  of  all  kinds. 

(April  21,  1908.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  procure  the  discharge  of  peti- 
tioner from  custody  to  which  he  had  been 
committed  for  violation  of  a  municipal  ordi- 
nance.  Petition  dismissed. 

The  complaint  upon  which  the  proceedings 
were  founded  charge  that  on  the  20th  day 
■of  February,  1E)03,  and  for  a  long  space  of 
time  previous  thereto,  at  the  city  of  Grand 
Rapids,  defendant  was  found  loitering  about 
the  common  barrooms  and  wandering  about 
the  streets  by  day  and  night  without  any 
lawful  means  of  support,  and  without  being 
Able  to  give  any  satisfactory  account  of 
himself,  contrary  to  tlie  provisions  of  the 
ordinance. 

Further  facts  appear  in  the  opinion, 
Mr.  H.  Everett  Moorman,   for  peti- 
tioner : 

A  person  may  be  guilty  of  the  acts  and 
conduct  charged  in  this  complaint,  and  still 
not  be  a  vagrant. 

This  ordinance  is  unconstitutional  because 
it  violates  the  right  of  personal  liberty. 

Black,  Const.  Law,  5  6;        Frazee,  63 


Mich,  399.  30  N.  W,  72;  Robiaon  v.  Miner, 
08  Mich.  573.  37  N.  W.  21;  0  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  515;  Pwkerton  v.  Ver- 
berg,  78  Mich.  584,  7  L.  R.  A.  507,  44  N. 
W.  579. 

Tlie  common  council  of  the  city  of  Grand 
Rapids  neither  has,  nor  has  had,  either  the 
power,  or  the  authority,  to  enact  the  ordi- 
nance upon  which  this  complaint  is  based. 

Black,  Const.  Jjiw,  pp.  439,  440,  8§  19<>- 
192;  Alton  V.  A'/no  Ins.  Go.  82  111.  45; 
Grand  Rapida  v.  A'etcfon,  111  Mich.  48,  35 
L.  R.  A.  220,  69  N.  W.  84;  Re  Jordan,  90 
Mich.  4.  50  N.  W.  1087;  Re  Way,  41  Mich. 
299,  1  N.  W.  1021. 

Mr.  S.  W.  Barker,  for  the  People : 

The  city  charter  of  Grand  Rapids  is  a 
special  law,  and.  in  so  far  as  it  conflicts 
with  the  general  law,  it  supersedoi  said 
general  law. 

1  Dill.  Mun.  Corp.  g  37;  Hewitt  v.  Gaffe, 
71  Mich.  287,  39  N.  W.  56;  Seibold  v.  Peo 
pie,  86  III.  33. 

This  ordinance  is  entirely  reasonable,  cmi' 
sidered  in  tlie  light  of  our  Michigan  deci 
sions  or  the  common  law. 

4  BI.  Com.  chap.  13 ;  Robison  v.  Miner, 
68  Mich.  572,  37  N.  W.  21 ;  9  Am.  &  Eng. 
Enc.  Law.  2d  ed.  Disorderly  Persons. 

There  is  a  difTerence  between  the  term 
"disorderly"  and  the  term  "vagrant." 

People  V.  Kelly,  99  Mich.  84,  57  N.  W. 
1090;  Grand  Rapids  v.  Williams,  112  Mich. 
247,  36  L.  R.  A.  137,  70  N,  W.  547;  People 
V.  Elmer,  109  Mich.  493,  67  N.  W.  550; 
Love  V.  Detroit  Recorder's  Ct.  Judge,  128 
Mich.  545,  55  L.  R.  A.  018,  87  N.  W.  785; 
Parker  &.  VV.  Public  Health  A  Safety,  p. 
52,  S  41, 

The  unconstitutionality  of  a  portion  of  an 
ordinance  does  not  render  the  entire  ordi- 
nance void. 

Com.  U8C  of  Titusville  v.  Clark,  195  Pa. 


NoTB. — For  other  examples  in  this  serlee  of 
similar  ordinances  regulating  conduct  or  deal- 
log  with  disorderly  persons,  or  persons  loiter- 
ing In  streets,  see  SUte  v.  Hunter  <N.  C.)  8 
L.  R.  A.  529;  State  v.  Austin  (N.  C.)  25  L.  R. 
A.  283 ;  parte  Smith  (Mo.)  33  L.  R.  A.  606 ; 
-Grand  Rapids  v.  Newton  (Mich.)  85  Lu  R.  A. 
fll  L.  R.  A. 


226;  Oraad  Rapids  v.  Williams  (Mlcb.)  86  U 
R.  A  137;  Dunn  v.  Com.  (Ky.)  43  L.  R.  A 
701:  E9  itarte  UcKarber  (Tex.  Crlm.  App.)  42 
U  R.  A.  587 :  Gastineau  v.  Com.  (Ky.)  40  L. 
K.  A.  Ill;  and  Hecblnger  v.  Maysvllle  (Ky.k 
49  L.  B.  A.  114. 


Digitized  by 


Google 


7M 


MiCHUAx  SmEHE  Cotnr. 


(134,  57  L.  R.  A.  348,  46  Atl.  286;  fox'l  Ap- 
peal, 112  Fa.  337,  4  AtL  149. 

BiMker,  Ch.  J.,  ddirered  the  opiniOD  of 
the  court: 

The  defendant  wu  charged  with  being  a 
disorderly  person,  within  the  provisions  of 
an  ordinance  of  the  city  of  Grand  Rapids, 
and,  upon  a  trial  by  jury  in  the  superior 
court  of  that  city,  was  convicted  and  sen- 
tenced. He  is  before  this  court  on  habeas 
corpus. 

Tbe  return  shows  tiiat  he  is  detained  by 
the  sheriff  of  Kent  county,  under  the  com- 
mand of  a  commitment  from  said  court,  re- 
citing that  he  was  "convicted  of  having  been 
found  loitering  about  in  common  barrooms, 
and  wandering  about  the  streets,  by  day  and 
by  night,  without  any  lawful  means  of  sop- 
port,  and  without  beins  able  to  give  any  aat- 
iB&etoty  «eeount  of  himself,  at  the  city  of 
Grand  Rapids  for  the  period  of  two  wedo." 
Copies  of  the  complaint,  judgment,  and  com- 
mitment are  attached  to  the  return. 

Section  10  of  title  3  of  the  charter  of 
Grand  Rapids  provides  that  "the  common 
council  shall  have  power,  within  said  city,  to 
enact,  make,  continue,  establish,  modify, 
amend,  and  repeal  such  ordinances,  by-laws, 
and  regulations,  as  it  deems  desirable,  with- 
in said  city,  for  the  following  purposes:  ( 1 ) 
To  prevent  vice  and  immorality,  to  preserve 
public  peace  and  good  order,  and  to  prevast 
and  quell  riots,  disturbances,  and  disorder- 
ly assemblages;  .  .  .  (20)  to  provide 
for  the  punishment  of  vagrant^  and  all  per- 
sona drunk  or  'disorlerly*  on  the  streets  or 
public  places  of  the  city;  .  .  .  {Z4)  to 
punish  common  prostitutes  and  'disorderly 
persons  of  all  kinds.'  " 

The  ordinance  in  question  is  as  follows: 

An  Ordinance  to  Amend  Section  1,  of  an 
Ordinance  Entitled  "An  Ordinance  Rela* 
tive  to  Disorderly  Persons  in  the  City  of 
Grand  Rapids." 

The  common  council  of  the  city  of  Grand 
Rapids  do  ordain  as  follows: 

Section  1.  That  section  1  of  an  "Ordinance 
Relative  to  Disorderly  Persons  in  the  City  of 
Grand  Rapids,  as  amended  October  28, 
1901,"  be  and  the  same  is  hereby  amended 
to  read  as  follows: 

Section  I.  Any  person  who  shall  have  ac- 
tually abandoned  nia  wife,  child,  or  children, 
or  either,  or  who  n^Iects  or  refuses  to  pro- 
Tide  for  his  family,  wife,  child,  or  children; 
all  persons  who  shall  make  any  improper 
noise,  disturbance,  or  riot,  or  shall  be  en- 
gaged in  any  illegal  or  improper  diversion, 
or  shall  use  any  indecent,  insulting,  or  im- 
moral language,  or  shall  be  guilty  of  any  in* 
decent  or  immoral  conduct,  or  behavior  in 
any  place  in  the  city  of  Grand  Rapids;  all 
tipplers,  drunkards,  and  common  prosti- 
tutos,  all  persons  who  shall  collect  in  crowds 
and  bodied  for  unlawful  and  mischievous 
purposes  in  any  place  in  said  city,  to  the  an- 
noyance or  inconvenience  of  citizens  or  oth- 
ers, and  all  persons  found  in  a  state  of  in- 
toxication in  any  place  whatever  in  said 
city;  any  person  who  shall  wilfully  assault 
another  in  said  city,  or  be  engaged  In  or 
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aid  or  abet  in  any  fight,  quarrd,  or  other 
disturbance  in  said  city;  any  person  who 
shall  make  any  indecent  exposure  of  his 
or  her  person  in  any  street,  lane,  alley,  or 
elsewhere  in  said  city;  all  persons  that  col- 
lect or  stand  in  crowds,  in  nont  of  or  about 
any  church  or  place  of  worship  in  said  eity^ 
during  service,  or  the  gathoii^  or  depart- 
ing of  the  congrqiHtion,  <Hr  that  collect  or 
stand  in  crowds  or  loiter  about  or  obstruct 
free  aiid  uninterrupted  passage  on  any  side- 
walk in  said  city  or  in  any  oall,  stairway, 
vestibule,  or  passageway  leading  to  any 
store,  office,  «mrt  room,  or  public  hall,  or 
building  in  said  city;  all  persons  that  stand, 
loiter,  or  stroll  about  in  any  pUee  in  said  city 
awaiting  or  seeking  an  opportunity  to  db- 
tain  money  or  other  valuable  thing  from 
others  by  trick  or  fraud,  or  to  aid  or  assist 
therein;  all  persona  that  shall  engage  in 
any  fraudulent  scheme,  device,  or  trick  to 
obtain  money  or  other  valuable  thing,  in 
any  place  in  said  city,  or  aid  or  abet,  or  in 
any  manner  be  concerned  therein;  all  ropers, 
steerers,  or  cappers,  so-called,  for  any  gam- 
bling room  or  bouse,  or  for  any  nmbling 
^me,  trick,  or  device,  or  who  shall  engage 
in  any  such  practice,  in  any  public  strerts 
in  said  city;  all  persons  found  loitering 
about  in  any  hotel,  block,  common  barroom, 
dramshop,  gambling  house,  or  disorderly 
house,  or  wandering  about  the  streets,  either 
by  night  or  day,  without  any  lawful  means 
of  support,  or  without  being  able  to  give  a 
satisffuitory  account  of  himself  or  herself; 
and  all  persons  that  show,  sell,  or  offer  lor 
sale  or  rachibit  any  indecent  or  obBcene  pic- 
ture, drawing,  engraving,  bot^,  or  pamphlet 
in  said  city,  shall  be  dinned  disorderly  per- 
sons, and  upon  oonviction  thereof,  shjUl  be 
punished  as  provided  in  f  7  of  this  ordi- 
nance. 

It  is  contended  that  the  complaint  fails  to 
charge  a  punishable  act,  and  that  the  ordi- 
nance is  void,  and  beyond  the  authorify  of 
the  comnioi  council  to  enact. 

It  is  urged:  First,  that  it  attempts  to 
charge  vagrancy,  and  nothing  else,  and  that 
the  allegations  of  the  complaint  fail  to 
conform  to  the  settled  definition  of  vagran- 
cy, reliance  being  bad  upon  Sarah  Way's 
Case,  41  Mich.  301,  1  N.  W.  1021.  Second, 
that  if  it  be  contended  that  defendant  was 
proceeded  against  as  an  alleged  disorderly 
person,  the  conviction  was  voicl,  for  the  rea- 
son that  the  complaint  does  not  charge  mis- 
conduct within  the  statutory  or  common-law 
meaning  of  the  term  "disorderly." 

We  may  pass  tlie  first  question,  with  the 
remark  that  the  complaint  does  not  purport 
to  charge  vagrancy,  and  the  prosecution 
makes  no  claim  that  the  petitioner  waa  con- 
victod  of  vagrancy.  We  nave  seen  that  the 
charter  gives  the  authority  to  the  council  to 
provide  by  ordinance  for  the  punishment  of 
all  persona  who  shall  be  disorderly  on  the 
streets  or  public  places,  and,  under  {  34, 
"to  punish  disorderly  persons  of  all  kinds." 
Acting  under  these  provisions,  the  ordinance 
in  question  was  made.  It  provides  that  one 
chargeable  with  the  ocmduct  stated  ia  the 
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complaint  Bhall  be  considered  disorderly.  Pe- 
titioner's counsel  say  that  this  was  beyond 
the  power  of  the  council,  for  the  reason  that 
the  common  law  did  not  make  such  act  a 
crime,  nor  does  our  statute.  In  other  words, 
the  olaim  rests  upon  tlie  proposition  that  the 
council  may  not  make  on  offense  of  that 
which  would  not  be  bo  under  existing  rules 
of  law.  There  is  no  lack  of  authority  to  the 
effect  that  a  council  cannot,  by  ordinance, 
make  an  offense,  when  such  action  would 
be  inconsistent  with  (t.  e.  opposed  to,  or  in 
contravention  of)  a  settled  law  or  policy  of 
the  state,  unless  the  authority  is  clearly  con- 
ferred. SS  89.  318,  and  note  2.  %  320.  It  is, 
however,  equally  eertain  that  tlie  condition 
of  society  in  cities  is  such  as  to  call  for 
more  striugent  regulations  than  those  usual- 
ly provided  for  the  state  at  large,  and  there 
are  really  but  two  questions  here :  ( I ) 
Whether,  in  granting  the  charter  powers 
hereinbefore  mentioned,  the  legislature  used 
the  term  "disorderly"  in  the  sense  of  its 
statutory  or  legal  definition;  and,  if  not, 
then  (2)  whether  the  ordinance  is  reason- 
able, and  does  not  transgress  the  constitu- 
titmal  rights  of  personal  liberty. 

1.  What  is  meant  by  the  term  "disorderly 
persons  of  all  kinds  T"  We  have  a  statute 
(Comp.  Laws,  §  5923)  which  enumerates 
many  acts  thereby  made  to  constitute  dis- 
orderly conduct,  and  the  actors  disorderly 
persons,  mibject  to  punishment  under  its 
provisions,  and  while  the  punishment  pre- 
scribed thereby  in  confined  to  the  classes  men- 
tioned therein,  it  does  not  follow  that  no 
other  acts  are  disorderly,  or  that  the  act- 
ors are  not  disorderly  persons  in  the  ordi- 
nary sense  of  the  term.  This  statute  is  not 
a  limitation  upon  the  legislature  to  either 
declare  other  acts  disorderly,  or  to  author- 
ise municipal  authorities  to  punish  Such  acts 
within  reasonable  bounds,  which  is  a  com- 
mon practice.  The  case  of  Qrand  Rapids  v. 
Williama,  112  Mich.  247,  38  L.  R.  A.  137, 
70  N.  W.  647,  sustained  such  action  under 
the  charter  in  question,  holding  that  one 
who  peeks  into  the  windows  of  the  occupied 
house  of  another  is  punishable  under  this 
ordinance.  This  conviction  is  inconsistent 
with  petitioner's  contention.  It  is  true  that 
it  is  said  in  that  case  that  the  act  is  one 
punishable  "as  an  immoral  act,'*  authorized 
m  the  first  subdivision  quoted  from  the 
darter,  which  permits  the  passing  of  ordi- 
nances "to  prevent  vice  and  immorality," 
and  not  under  the  power  to  punish  disor- 
derly "persons  of  all  kinds,"  found  in  an- 
other subdivision;  but  we  have  no  statute 
that  makes  such  an  act  disorderly,  or  even 
punishable,  any  more  than  we  have  in  the 

Jtresent  case.  It  was  said  that  this  was  an 
mmoral  act,  but  the  ordinance  explicitly 
declared  that  all  persons  guilty  of  immoral 
conduct  should  be  considered  disorderly  per- 
sons. This  ordinance,  like  the  statute,  does 
not  attempt  to  punish  all  disorderly  per- 
sons, but  only  such  as  it  designates,  and 
it  calls  such  as  violate  its  provisions  disor- 
derly persons.  We  tliink  it  clear  that,  when 
the  charter  mentions  "disorderly  persons  of 
all  kinds,"  it  shows  a  legislative  intent  to 
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do  more  than  to  permit  the  city  to  provide 
for  the  punishment  of  those  already  liable 
under  the  provisions  of  the  general  law. 
Interpreting  this  language  in  its  ordinary 
sense,  imder  the  statute,  Comp.  Laws,  { 
50,  makes  Uie  provision  effective,  while  to 
follow  the  8Ujs;eation  of  petitioner's  counsel 
would  be  to  emasculate  it  and  make  it  com- 
paratively  worthless.  Again,  it  is  signifi- 
cant that,  while  subdivision  20  of  the  charter 
confers  the  power  to  punish  disorderly  per- 
sons, thereby  clearly  covering  all  persons 
coining  within  the  statute  and  common  law, 
subdivision  34  emphasizes  the  power,  and 
enlarges  upon  the  term  used  in  subdivision 
20,  by  inuuding  "all  kinds  of  disorderly 
persons." 

Counsel  has  cited  some  of  our  own  eases, 
which  he  relies  upon  as  supporting  his  con- 
tention, and  these  should  be  considered. 

The  Case  of  Sarah  Way,  41  Mich.  301,  1 
N.  W.  1021,  arose  under  a  city  ordinance. 
This  was  a  charge  of  vagrancy.  It  was  held 
that,  under  the  cliarter  of  Detroit,  vagrancy 
meant  such  cases  of  vagabondage  as  coma 
fairly  within  the  common-law  meaning  of 
the  word,  and  the  opinion  states  that  "va- 
grancy was  expressly  distinguished  from  dis- 
orderly conduct  generally"  by  the  charter, 
Laws  1861,  p.  201,  No.  136.  This  language 
serves  the  double  purpose  of  explaining  why 
the  term  "vagrancy"  was  held  to  be  restrict- 
ed in  that  case,  and  of  showing  that  vagran- 
cy may  ordinarily  be  considered  disoraerly 
conduct,  but  not  where  a  contrary  intent  is 
manifest.  We  may  reasonably  infer  that  but 
for  this  the  result  might  have  been  different 
in  t^e  Sarah  Way  CaaCf  and  that  she  might 
otherwise  have  been  punishable  as  a  disor- 
derly. 

The  Ca^e  of  Sarah  Jones  did  not  arise  un- 
der an  ordinance.  She  was  charged  with 
being  a  disorderly  person  lor  reasons  mven. 
It  was  held  that  the  case  alleged  did  not 
come  within  the  definition  of  the  existing 
statute.  In  our  opinion,  neither  of  these 
cases  militates  against  the  validity  of  this 
ordinance  or  charge,  unless  we  are  to  say 
that  the  provision  of  this  ordinance  is  an 
unreasonable  or  unwarranted  abrid^ent  of 
liberty.  The  following  are  distinctive  cases 
of  that  kind:  Ac  Fraaee,  03  Mich.  401,  SO 
N.  W.  72;  Grand  Rapida  v.  Newton,  111 
Mich.  48,  35  L.  R.  A.  220,  08  N.  W.  84. 

The  case  of  Pinkerton  v.  Verberg,  78  Mich. 
573,  7  L.  R.  A.  607,  44  N.  W.  579,  does  not 
involve  the  validity  of  an  ordinance,  but 
rather  the  legality  of  the  act  of  the  ofScer 
in  assuming  it  to  have  been  violated. 

But  it  is  not  certain  that  this  man  was 
not  a  disorderly  person,  punishable  at  com- 
mon law.  For  two  weeks  he  loitered  about 
the  streets  and  barrooms,  in  idleness,  with- 
out apparent  habitation,  and  without  any 
means  of  support,  according  to  the  charge. 
Yet  he  lived,  and  the  inference  is  not  unrea- 
sonable that  he  was  supported  in  idleness 
by  others  in  some  way.  He  loitered  about 
barrooms  (i.  e.,  tippling  places),  and  gave 
no  satisfactory  explanation  of  his  conduct. 
Blackstone  says  (4  Bl.  Com.  169)  that  all 
idle  persons  are  punishable,  while  the  stav- 
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ute  17  Geo.  II,,  chap.  5,  provided  that  idlers 
and  disorderly  persons,  rogues  and  vaga- 
bonds, and  incorrigible  roguea  should  be 
punishable;  idlers  and  disorderly  persons  by 
a  month's  imprisonment,  and  the  other 
classes  by  more  severe  penalties.  And,  if 
it  be  said  that  this  statute  is  no  part  of 
our  common  law,  idle  persons  were  punish- 
able under  ancient  statutes,  which  in  their 
turn  merely  declared  the  common  law  in 
that  respect.  See  4  Bl.  Com.  169.  The  uni- 
formity of  the  practice  of  authorizing  and 
passing  and  enforcing  ordinances  for  the 
punishment  of  mendicants,  idlers,  and  vaga- 
bonds is  a  circumstance  that  indicates  uie 

reral  recognition  that  such  persona  may 
treated  as  lawbreakers,  and  punished  in 
accordance  with  the  general  law  of  the  land. 
But  little  need  be  aaid  on  the  other  branch 


of  the  case,  for  the  foregoing  discussion 
shows  that  it  is  not  an  invasion  of  constitu- 
tional right  to  punish  conduct  in  fttct  disor- 
derly, and  dangerous  to  and  destructive  of 
good  order. 

It  does  not  follow  that  this  ordinance 
would  justify  the  conviction  of  all  arrested 
under  it,  or  that  each  of  its  provisions, 
standing  by  itself,  would  constitute  an  of- 
fense. We  do  not  say  that  th^  would,  or 
would  not. 

In  this  case,  however,  we  are  satisfied  that 
the  acts  charged,  and  of  which  the  petitioner 
was  convicted,  constitute  an  offense  under 
this  ordinance,  and  the  petition  vill  be  dis- 
missed, and  the  petitioner  remanded  to  the 
custody  of  the  r^pondent. 

The  other  Justices  concur. 


MISSOURI  SUPREME  COURT. 


WERTH12IMER-SWARTS     SHOE  COM- 
PANY, Appt., 

V. 

UNITED  STATES  CASUALTY  COMPANY, 
Beapt. 

(172  Mo.  185.) 

1>  A  proTlslon  of  a  poller  in«nrlnv 
mvAliDit  loMB  by  the  ncddental  dlK- 
cbarse  of  an  antomatlc  Are  extln- 
ffnlalier,  that  notice  sball  be  slvea  of  "any 
known  det«ct"  whicb  sball  render  the  system 
more  than  usually  hazardous,  and  tbat  it 
shall  be  Immediately  repaired,  refers  to  de- 
fects Id  the  system  itaeif,  and  not  to  those  Id 
the  fasteoers  of  shutters  on  the  wIdcIows  of 
tbe  buildings,  altboufsb  the  use  of  the  latter 
in  a  defective  condition  may  make  possible 
the  breaklDE  of  the  apparatus  and  Its  conse- 
quent discharge. 

2.  The  dlacharse  of  an  automatic  tire 
cxtinvniakiBK  apparaton  Im  not 
eaiwed  by  a  wllfal  act,  within  tbe 
meaning  of  an  exemption  clause  In  a  policy 
Insuring  against  loss  caused  by  such  dis- 
charge, where  It  is  due  to  the  placing  of  brace 
rods  attached  to  window  shutters  upon  tbe 
pipes  so  tbat,  when  the  shutters  are  blown 
open  by  tbe  wind,  the  hooks  on  the  rodscatch 
the  pipes  and  break  their  connections,  where 
there  Is  nothing  to  show  knowledge  that  such 
negligence  would  result  In  the  discharge  of 
the  pipes. 

8.  The  re«Bircment  In  a  poller  of  in- 
■nrance  asalnNt  Ionb  by  the  acci- 
dental dlachnrice  of  an  automatic  fire  er- 
tlnguUhlng  apparatus,  that  assured  must  use 
all  reasonable  means  to  save  and  preserve  the 
property  Insured,  refers  to  care  to  be  taken 
after  an  accidental  discharge  of  the  appara- 
tus, and  not  to  care  to  prevent  ao  accident. 

4.  Tbe  verdict  im  conclnnlve  aa  to  the 
value  of  property  In  a  bnlldins  at  the 
time  of  an  accidental  dlscharf^e  of  an  auto- 
matic Ore  extinguisher.  In  determining  wheth- 
er or  not  there  shall  be  an  apportionment  oC 
the  loss  under  a  policy  Insuring  against  such 

NoTB.~-The  above  case  raises  a  question  as 
to  a  new  kind  of  Insurance,  on  which  there  seem 
to  be  no  precedents. 
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loss,  but  providing  tbat.  In  case  the  value  of 
the  property  la  more  than  a  certain  amount, 
the  insurer  shall  be  liable  only  for  such  pro- 
portion of  the  face  of  the  policy  as  the 
amount  named  Iwars  to  tbe  value  of  the  prop- 
erty In  the  building. 
'  S.  One  Insured  aaralnat  loaa  by  the  ac- 
cidental dlacharore  of  antomatlc  flr« 
extlniruliihera  .s  not  ;:ullty  of  negligence 
In  falling  to  Instruct  an  employee  not  to  fast- 
en window  shutters  to  tbe  pipes  of  tbe  ap- 
paratus, where  be  Is  properly  Instructed  bow 
to  fasten  them,  and  there  is  nothing  to  cause 
the  employer  to  anticipate  tbat  they  will  be 
fastened  to  the  pipes. 

e.  Tbat  an  antomatle  flre  extlnvalabev 
wan  dlMcbarsced  by  the  nearllirent  act 
of  the  Insured  or  bis  servant  is  not  suflt 
dent  to  defeat  liability  on  a  policy  insnrlnK 
against  loss  by  Its  accidental  discharge. 

T.  Modlfleation  of  an  laatraoUon  re- 
quested by  a  party,  which  leaves  It  more 
favorable  to  him  than  he  Is  entitled  to,  la  not 
ground  for  reversal  upon  his  complaint. 

(February  IS,  1003.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of 
I  ilnfendant  in  an  action  brought  to  recover 
;  the  amount  alleged  to  be  due  on  an  insur- 
ance poliiy.  Reversed. 

Statement  by  VolUant,  J.: 

This  is  a  suit  on  a  policy  insuring  against 
the  accidental  discharge  of  an  autnostie 
sprinkling  apparatus,  designed  as  a  fire  oc* 
tinguibher,  erected  in  plaintiff's  establish* 
nieiit.  The  terms  of  the  policy  covered  loss 
or  damage,  to  the  limit  of  $7,500,  to  proper- 
ty in  plaintiff's  shoe  factory,  caused  "Uy  the 
accidental  discharge  or  leakage  of  water  from 
the  automatic  sprinkler  system"  in  plain- 
tiff's place  of  business.  The  petition  set  out 
the  terms  of  the  policy,  and  averred  that 
plaintiff's  goods  were  damaged,  to  the 
amount  named,  by  the  accidental  discharge 
of  the  apparatus,  etc.  The  answer  admitted 
the  issuance  of  the  policy,  denied  all  other 
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averments,  and  Bet  up  several  affirmative  de- 
fenses, founded  on  certain  clauses  in  the  pol- 
icy therein  pointed  out,  viz.:  Clause  7, 
which  requires  the  assured  to  immediately 
notify  the  company,  in  writing,  of  any 
known  defect  io  the  apparatus,  rendering  it 
more  than  usually  hazwrdous,  to  cause  it  to 
be  retired,  and  in  the  meantime  to  use  such 
additional  precaution  as  safety  required. 
Then  it  stated  that  a  defect  known  to  plain- 
tiff existed  at  the  time  of  the  accident,  and 
had  existed  for  a  long  time  before,  which  de- 
fect consisted  in  hooks  attached  to  iron  shut- 
ters in  the  building,  that  were  suffered  to 
become  worn  or  bent  so  that  when  the  shut- 
ters  were  closed  the  hooks  so  adjusted  them- 
selves,  or  were  so  adjusted  by  plaintiff  or  its 
servant,  as  to  extend  over  and  catch  upon  a 
pipe  in  the  sprinkler  machine,  and  thereby 
render  the  system  unsafe,  and  more  than 
usually  hazardous,  for  that,  when  a  force 
would  be  applied  to  the  shutter,  it  was  lia- 
ble to  break  the  pipe;  that  plaintiff  failed 
to  notify  defendant  of  this  defect,  failed  to 
repair  It,  and  failed  to  use  additional  pre- 
cautions in  regard  thereto.  Also  clause  0, 
which  declares  that  the  policy  docs  not  cover 
loss  resulting,  among  other  causes,  from 
"the  wilful  act  of  the  assured,  or  by  the  neg- 
lect of  the  assured  to  use  all  reasonable 
means  to  save  nnd  preserve  the  property  in- 
sured hereunder,  .  .  .  nor  from  any' loss 
or  damage  caused  by  an  employee  of  the  as- 
sured under  twelve  years  of  age."  Then  the 
answer  states  that  the  damage  resulted 
from  the  wilful  act  of  the  plaintiff,  in  this: 
that  on  the  date  of  the  alleged  injury  "cer- 
tain large  and  heavy  iron  fire  shutters  at 
one  of  the  windows  in  the  sixth  story  of  the 
building  occvipied  by  plaintiff,  and  men- 
tioned in  said  policy  of  insurance,  were  part- 
ly, but  not  tightly,  closed  by  the  servants 
and  agents  of  the  plaintiff,  and  certain 
hooks  or  rods  attached  to  said  shutters,  and 
intended  to  be  fastened  in  the  sill  of  said 
window  in  order  to  form  brace  rods  to  pre- 
vent the  closing  of  said  shutters  wnen 
opened,  were  by  the  servants,  agents,  and 
employees  of  the  plaintiff  voluntarily,  in- 
tentionally, and  deliberately  fastened  to,  or 
hooked  around  and  over,  a  pipe  forming  part 
ot  said  automatic  sprinkler  system,  said  pipe 
being  located  underneath  a  workbench  m 
said  sixth  story,  near  to  the  said  window, 
and  at  about  the  height  of  the  said  window 
sill;  that,  because  of  being  so  fastened  to 
the  sprinkler  pipe  aforesaid  by  means  of 
said  brace  rods,  the  movement  or  swaying 
of  one  or  both  of  the  said  iron  shutters  pro- 
duced a  pulling  strain  on  the  sprinkler  pipe, 
and  by  s-iid  strain  the  pipe  was  bent  and 
broken ,  and  water  was  discharged  at  the 
point  of  the  breakage  so  caused  by  the  wil- 
ful act  of  the  plaintiff's  servants  and  em- 
ployees. And  defendant  says  that  said  dis- 
ehai^  of  water  would  not  have  occurred, 
nor  would  the  alleged  injury  of  plaintiff's 
goods  have  ensued,  except  for  the  aforesaid 
voluntary  and  wilful  conduct  of  the  servants 
and  employees  of  the  plaintiff,  and  that  by 
the  said  conduct  of  its  servants  and  em- 
pl^een  the  plaintiff's  goods  in  the  premises 
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aforesaid  were  by  the  plaintiff  voluntarily 

exposed  to  great,  unnecessary,  and  needlesS' 
danger,  and  to  a  risk  not  within  the  cofttem- 
plaLion  of  said  policy  of  insurance,  and  not 
insured  against  by  this  defendant,  and  that 
the  plaintiff's  loss  resulted  from  its  own 
neglect  to  use  all  reasonable  means  to  save 
and  protect  the  insured  property,  in  this,  to< 
wit:  that  the  window  shutters  above  men- 
tioned were  provided  with  certain  devices  for 
closing  and  fastening  the  same,  which  plain- 
tiff suffered  to  become  defective,  so  that  th^ 
would  not  close  as  they  were  designed  to  do, 
and  that  in  consequence  the  servants  of 
plaintiff,  the  day  before  the  accident,  being 
unable  to  fold  the  rods  in  their  proper 
places,  allowed  them  to  project  into  the 
room,  and  either  fastened  them  on  the  pipe 
of  the  sprinkler,  or  left  thera  where  th^ 
were  liable  to  fall  on  it,  and  the  consequence 
was  that  on  the  next  day  ( Sunday ) ,  when 
everybody  was  absent  from  the  premises,  the 
iron'  window  shutters  swayed,  and  put  a 
strain  on  the  pipe,  through  one  of  the  rods, 
and  thereby  broke  the  pipe,  and  the  appara- 
tus was  discharged ;  that  plaintiff's  servanta 
had,  for  a  considerable  time  prior  to  the  in- 
jury complained  of,  fastened  the  rods  to  the 
pipe  in  that  way,  and  plaintiff  knew  it  or 
would  have  known  it  if  it  had  exercised  ordi- 
naiy  care:  and  that  it  had  never  instructed 
its  servants  not  to  do  so."  A  further  de- 
fense set  up  in  the  answer  was  that  it  was 
shown  by  a  schedule  attached  to  the  policy 
that  the  value  of  the  property  covered  was 
$75,000,  and  the  policy  provided  that  if,  at 
the  date  of  an  accident  thereunder,  the  value 
of  the  property  should  exceed  that  amount, 
the  defendant  should  not  be  liable  "for  more 
than  such  proportion  of  the  aggregate  lia- 
bility hereunder  than  the  cash  value  so  stat- 
ed in  said  schedule  shall  bear  to  the  total 
cash  ^ulue  of  such  property  at  the  time  of 
said  losR,"  and  the  answer  averred  that  the 
value  of  the  property  at  the  time  of  the  ac- 
cident was  $12.5,000.    Reply,  general  denial. 

There  is  little,  if  any,  dispute  about  the 
facts.  Plaintiff's  establishment,  which  is  a 
shoe  fnctory,  was  supplied  with  an  auto- 
matic sprinkler.  It  was  a  device  having 
pipes  rtmning  through  the  factory,  under 
the  worl^nches,  etc.,  designed  to  discharge- 
water  into  the  building  in  case  of  accidental 
fire.  It  was  set  to  discharge  itself  when 
the  temperature  about  it  should  reach  a  giv- 
en degree.  But  it  was  of  such  a  character 
that  it  was  liable  to  be  discharged  by  acci- 
dent, and  so  to  flood  the  premises  with  wa- 
ter when  there  was  no  fire  to  be  extin- 
guished. It  was  to  indemnify  the  plaintiff 
ngainst  such  accidental  discharge  that  this 
contract  of  insurance  was  entered  into.  The 
windows  in  plaintifTs  factory  were  provided 
with  iron  shutters,  for  the  fastening  of 
which,  when  closed,  there  were  iron  bars, 
and  for  holding  them  open  during  the  day 
there  were  iron  brace  rods,  about  3  feet  long, 
with  hooks  at  the  end  to  fit  into  eyelets  on 
the  sills.  When  the  shutters  were  closed, 
the  bnrs  were  designed  to  be  thrown  into  a 
socket,  to  hold  them,  and  the  brace  rods 
were  to  be  folded  on  the  window  sills.  The- 
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,  duly  of  closing  these  shutters  and  adjusting 
the  bars  and  brace  rods  for  the  windows 
near  his  workbench  devolved  on  an  employee 
ot  plaintiff  named  Whittaker,  aged  nineteen 
jears,  who  had  been  in  the  employ  of  plain- 
tiff about  three  weeks,  and  whoae  main 
work  was  cutting  ehoe  tongues.  There  was  a 
pipe  of  the  sprinkler  under  Whittaker'e 
workbench,  but  he  testified  that  he  did  not 
know  what  it  was,  and  that  no  one  had  in- 
Btructed  him  in  r^;ard  to  it.  There  was 
testimony,  however,  tending  to  show  that  he 
had  been  instructed  in  the  manner  of  clos- 
ing the  shutters,  throwing  the  bars,  ana 
folding  the  brace  rods.  He  testiSed  that 
during  the  two  or  three  weeks  he  was  en- 
gaged in  work  there  he  had  usually  closed 
the  shutters  to  the  window  In  question,  and, 
instead  of  folding  the  brace  rods  on  the  win- 
dow sill,  had  drawn  them  into  the  room  and 
laid  them  on  tfae  aprinkler  pipe.  At  closing 
time  on  the  Saturday  evening  before  the  ac- 
■oident,  after  closing  the  shutters  to  the  win- 
dow nearest  his  workbench,  be  experienced 
some  diOiculty  in  throwing  the  bar  that  was 
to  hold  them  closed,  so  he  merely  closed 
them,  and  drew  the  brace  rods  into  the 
room,  and  laid  them  on  the  sprinkler  pipe. 
He  said:  "I  closed  them  as  luual,  putting 
tfae  rods  over  the  pipes,  and  I  could  not  close 
the  bar;  and  I  stayed  there  until  everybody 
had  gone,  and  finally  could  not  close  it,  and 
left.'*^ 

Q.  Did  you  ask  anybody  to  help  you  to 
■close  it?  Did  you  do  anything  about  get* 
ting  anybody! 

X  There  was  no  one  there.   .   .  . 

Q.  What  reason  did  yon  have  for  going 
■away  and  leaving  the  shutters  and  rods  in 
that  condition? 

A.  I  never  was  told  any  different.  I 
thought  the  pipe  would  support  the  rods, — 
liold  the  shutter. 

It  appears  that  on  the  next  day,  Sunday, 
in  the  afternoon,  when  there  was  no  one  in 
the  factory,  the  unfastened  shutter  was 
blown  open  by  the  wind,  pulling  the  brace 
rod  which  was  attached  by  its  hook  to  the 
sprinkler  pipe  with  it,  breaking  the  pipe's 
connection,  and  causing  the  sprinkler  to  be 
disehaiged.  The  apparatus  was  supplied 
with  an  automatic  fire  alarm,  which  imme- 
diately gave  notice  to  the  fire  department, 
and  in  fifteen  minutes  the  salvage  corps  was 
on  hand,  and  the  deluge  was  stopped.  The 
parties  selected  arbitrators — one  each — who 
Agreed  on  the  award  of  $6,850.15,  which 
amount,  with  interest,  was  the  jury's  assess- 
ment of  damages.  There  was  testimony 
tending  to  show  that  at  the  time  of  the  aca- 
dent  the  value  of  the  property  covered  by 
the  policj'  did  not  exceed  $75,000.  The  cause 
was  tried  by  a  special  jury  called  at  the  in- 
stance of  the  defendant.  The  verdict  was 
for  the  plaintiff  for  $7,168.21.  Defendant 
filed  a  motion  for  a  new  trial,  which  the 
court  sustained;  assigning  as  the  ground 
therefor  that  it  had  given  erroneous  instruc- 
tions. From  the  order  {^anting  a  new  trial, 
tiie  plaintiff  appeals.  The  points  presented 
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in  the  brief  for  respondent,  as  relaUng  to 
the  instructions,  are  that  the  first  instruc- 
tion for  the  plaintiff  was  erroneous,  the 
modification  by  the  court  of  the  fourth  in- 
struction as  asked  by  defendant  was  errone- 
ous, and  that  the  peremptory  instruction  for 
defendant  should  have  heen.  given.  The  pui^ 
port  of  the  instructions  complained  oi  will 
be  referred  to  hereinafter. 

Metgrs.  Itjron  ft  Swarta  for  appelluit. 

Meaara.  Far«y  Wener  and  W.  XL 
Piase,  for  respondent: 

The  burden  of  establishing  the  amount  of 
its  recovery  is  upon  the  plaintiff. 

Barry  v.  Farmera'  Mut.  Hail  Ina.  Aa»o. 
110  Iowa,  433,  8X  N.  W.  690;  Cory  v.  BoyU 
ston  F.  &  M.  Ins.  Co.  107  Mass.  147,  9  Am- 
Rep.  14;  Btcift  v.  Union  Slut.  Marine  Ina. 
Oo.  122  Mass.  576;  Paddock  v.  Commeraial 
Ina.  Co.  104  Mass.  622. 

Valllmti  J.,  delivered  the  opinion  ot  the 

court: 

1.  Our  attention  is  first  directed*  to  tha 
issues  made  by  the  pleadings.  The  answer 
sets  up  several  affirmative  defenses,  founded 
on  certain  clauses  in  the  policy  making  con- 
ditions in  the  iiisurauce.  Of  these,  the  first 
pleaded  is  clause  7,  which  is :  "The  assured 
shall  immediately  notihr  the  company  in 
writing  of  any  known  delect  which  shall  ren- 
der the  said  sprinkler  system  more  than 
usually  hazardous,  and  he  shall  cause  such 
defect  to  be  immediately  repaired,  and  shall 
in  the  meantime  use  such  additional  precau- 
tion as  may  be  required  for  safety."  Then 
the  answer  sets  up  as  a  breach  of  that  con- 
dition the  alleged  defect  in  the  fastening  of 
these  window  shutters,  and  the  manner  of 
their  use.  That  defense  rests  on  a  miscon- 
ception of  the  meaning  of  the  policy  on  that 
point.  The  reference  made  in  that  clause  of 
the  poli<7  is  to  a  defect  in  the  sprinkling 
machine,  against  whose  accidental  discharge 
the  contract  for  indemnity  was  entered  into. 
The  clause  has  no  reference  to  a  defect  in 
the  fastenings  of  the  window  shutters  nor  to 
any  other  contrivance  in  the  plaintiff's 
establishment.  Clause  0  is  as  follows: 
"(9)  This  polity  does  not  cover  loss  or  dam* 
age  resulting  from  the  explosion,  rupture^ 
collapse,  or  leakage  of  steam  boilers  or 
steam  pipes;  nor  resulting  from  any  inter- 
ruption of  business  or  stoppage  of  any  work 
or  plant;  nor  resulting  from  freezing;  nor 
resulting  from  fire  or  violation  of  law :  nor 
resulting  from  or  caused  by  the  wilful  act 
of  the  assured,  or  by  the  neglect  of  the  as- 
f:ured  to  use  all  reasonable  means  to  save 
and  preserve  the  property  insured  herain- 
der;  nor  resulting  from  or  caused  hy  inva- 
sion, insurrection,  riot,  civil  war  or  commo- 
tion or  military  or  usurped  power,  or  by 
order  of  any  civil  authority;  nor  resulting 
from  or  caused  by  earthquakes  or  (^clones, 
or  by  blasting  or  explosions  of  any  kind ;  or 
by  the  fall  or  collapse  of  any  building  or 
buildings;  nor  does  this  policy  cover  any 
loss  or  damage  to  accounts,  bills,  or  cur- 
rency, deeds,  evidences  of  debt,  money,  aotei 
or  other  securities,  curiosities,  drawing!. 
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jen-eU,  nmnuBcripts,  medala,  or  modele;  nor 
any  loss  or  damage  caused  by  an  employee 
of  the  assured  under  twelve  years  of  age." 
The  answer  founds  two  defenses  on  this 
clauae,  viz.,  Ant,  that  the  injuiy  "resulted 
from  and  was  eaused  by  the  wilful  act  of 
the  plaintiff:"  second,  that  it  was  caused  by 
plaintiff's  failure  to  "use  all  reasonable 
means  to  save  and  preserve  the  property  in- 
sured." In  support  of  the  charge  that  the 
injury  was  caused  by  the  wilful  act  of  the 
plaintiff,  the  answer  specifies  that  th§  serv- 
ant, in  closing  those  window  shutters,  vol- 
untarily, intentionally,  and  deliberately 
placed  the  brace  rods,  with  their  hooks,  over 
Uie  pipes  of  the  sprinkler,  with  the  result 
that,  when  the  shutter  swayed,  the  rods 
pulled  the  pipe  out  of  connection.  Even  if 
the  wilful  act  of  a  servant  could  be  con- 
strued in  that  connection  as  the  wilful  act 
•of  the  master,  which  is  not  conceded,  stitl 
there  is  nothing  in  the  answer  to  indicate 
that  the  servant  intended  to  set  the  sprin- 
klins  machine  in  operation.  The  most  that 
can  oe  said  of  the  conduct  of  the  servant,  as 
there  stated,  is  that  he  was  negligent.  It 
ia  not  stated  that  he  knew  that  the  conse- 
quence of  putting  the  rods  where  he  did 
would  be  the  discharge  of  the  machine. 
There  is  bcareely  ever  a  negligent  act  that 
has  not,  somewhere  in  its  source,  some  act 
having-  the  appearance  of  having  been  inten- 
tionally done.  The  servant  intentionally  laid 
the  rods  on  the  pipe,  but  he  did  not  inten- 
tionally discharge  the  sprinkling  apparatus. 
A  man*  sometimes  intentionally  throws  down 
a  lighted  match,  but  it  does  not  necessarily 
follow  that  he  thereby  intentionally  caused 
the  conflagration  that  was  started  as  a  re- 
sult of  his  match  falling  where  it  did  the 
mischief.  Mere  n^ligence,  even  of  the  in- 
sured himself,  does  not  defeat  the  policy. 
"Mere  carelessness  and  negligence,  however 
^'eat  in  degree,  of  the  insured,  or  his  ten- 
ants or  servants,  not  amounting  to  fraud, 
tliough  the  direct  cause  of  the  fire,  are  cov- 
ered by  the  poliepr.  Indeed,  one  of  the  prin- 
cipal objects  of  insurance  against  fire  is  to 
^ard  against  the  negligence  of  servants 
nnd  others;  and  therefore,  while  it  may  be 
fiaid  generally  that  no  one  can  recover  com- 
pensation for  an  injury  which  is  the  result 
«f  his  own  negligence  or  want  of  care,  the 
contract  of  insurance  is  excepted  out  of  the 
general  rule.  Nor  does  it  make  any  differ- 
ence whether  the  negligence  is  that  of  the 
insjured  himself  or  of  others.  The  law  )o6ks 
only  at  the  proximate  cause  of  the  loss,"  2 
May,  Ins.  4th  ed,  S  4US.  The  specifications 
in  the  answer  under  this  head  are  not  suffi- 
cient to  support  the  general  charge  that  the 
damage  complained  of  was  the  result  of  the 
wlful  net  of  the  plaintiff,  and  therefore 
there  is  no  such  issue  in  the  case.  The  sec- 
ond defence  under  this  9th  clause  is  founded 
on  the  subdivision  which  declares  that  the 
policy  docs  not  cover  loss  or  damage  "caused 
by  the  neylect  of  the  assured  to  use  all 
reasonable  means  to  save  and  preserve 
the  property  insured  thereuitder."  In  sup- 
port of  that  charge,  the  answer  reiterates 
■what  was  before  averred  in  r^ard  to  the 
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defect  in  the  shutter  appliances  and  their 
uses,  and  that  plaintiff  had  suffered  them  to 
become  defective  and  remain  so,  and  had 
failed  to  instruct  its  servants  not  to  fasten 
the  rods  to  the  sprinkler  pipes.  The  "rea- 
mnable  means  to  secure  and  preserve  the 
property"  referred  to  in  that  subdivision  of 
clause  9  are  means  to  be  used  after  the  ac- 
cidental discharge  of  the  machine,  to  prevent 
greater  loss  than  necessary.  It  has  no  refer- 
ence to  the  care  the  plaintiff  should  take 
to  prevent  the  accident.  The  term  "to  save 
and  preserve  tlie  property  insured  hereun- 
der" carries  the  meaning  of  property  in  peril 
and  in  need  of  preserving,  and,  in  the  con- 
nection used,  it  can  have  no  other  referent 
than  the  occurrence  of  the  peril  insured 
against.  Clause  3  of  the  policy  is:  "In  the 
event  of  loss  hereander,  the  assured  shall 
immediately  protect  the  property  from  fur- 
ther damage,  separate  the  damaged  property 
and  put  it  in  the  best  possible  order.  He 
shall  make  a  complete  inventory,"  etc. 
Whilst  that  clause  prescribes  certain  duties 
to  be  performed  by  the  assured  in  case  of 
loss,  yet  it  does  not  in  express  terms  except 
from  the  insurer's  liability  loss  which  might 
have  been  avoided,  notwithstanding  the  acci- 
dent, if  the  assured  had  used  all  reasonable 
meaiib  at  that  time  to  secure  and  preserve 
the  property  insured.  The  subdivision  of 
clause  9  now  under  discussion  supplements 
the  requirement  ot  clause  3,  and  excepts 
such  avoidable  loss  from  the  risk  taken  by 
the  insurer.  If  we  should  construe  this 
clause  to  mean,  as  defendant  contends,  that 
the  plaintiff  cannot  recover  for  the  damage 
to  his  goods  if  by  reasonable  care  he  could 
have  guarded  against  the  accident,  then  it 
takes  all  the  life  out  of  the  policy,  and  ren- 
ders the  defendant  liable  only  when  the 
plaintiff  and  his  servants  have  been  without 
negligence.  What  indemnity  would  there  be 
in  an  insurance  policy  purporting  to  cover 
property  in  a  factory  like  this,  where  there 
are  perhaps  hundreds  of  servants,  if  the  in- 
surer were  liable  only  in  case  no  one  was 
negligent;'  If  the  insurer  did  not  intend  by 
this  policy  to  take  the  risk  of  negligence  of 
the  insured,  why  did  it  specify  uiat  it  did 
not  take  the  risk  of  loss  by  the  insured's  wil- 
ful actT  And,  if  it  did  not  intend  to  take 
the  risk  of  the  negligence  of  plaintiff's  serv- 
ants over  twelve  years  of  age,  why  did  it 
specify  that  it  did  not  take  the  ri^  of  the 
netfligence  of  a  servant  under  the  age  of 
twelve  years?  If  there  was  any  doubt  as  to 
this  construction  of  the  clause  in  question, 
— if  it  was  as  susceptible  of  the  construction 
contended  for  by  defendant  as  of  that  above 
given, — the  rules  of  construction  would  re- 
quire us  to  construe  it  most  favorably  to  tKe 
insured,  as  the  following  cases  cited  in  the 
brief  of  apoellant  hold:  Columbia  Ins.  Co. 
V.  Laicrence,  10  Pet.  517,  618,  9  L.  ed.  616, 
517 ;  Louisville  Underwriters  v.  Durland, 
12.1  Ind.  544,  7  L.  R.  A.  399,  24  N.  E.  221; 
Fcihrlman  v.  Manchester  Fire  Aantr.  Co.  108 
Ala.  200,  19  So.  640;  American  Surety  Co. 
V.  l*aulv,  170  U.  S.  133,  42  L.  ed.  977,  18 
Sup.  Ct.  Rep.  652;  ShovMlter  v.  Mutual  F. 
Ins.  Co.  3  Pa.  Super.  Ct.  448;  Karow  v.  Con- 
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tinental  Ina.  Co.  57  Wis.  68,  46  Am.  Rep. 
17,  16  N.  W.  27;  Catlin  v.  Springfield  Ins. 
Co.  1  Sumn.  434.  Fed.  Cas.  No.  2^22; 
Mickey  v.  Burlington  Zntt.  Co.  36  Iowa,  174, 
14  Am.  Rep.  494;  Guarantee  Co.  v.  Meohan- 
ios'  Bav.  Bank  4  T.  Co.  26  C.  C.  A.  146,  47 
U.  S.  App.  91,  80  Fed.  766.  Clause  8  of  the 
policy  is  to  the  effect  that  if,  at  the  date  of 
the  accident,  plaintiff's  goods  in  the  factory 
amounted  in  value  to  more  than  $75,000,  the 
defendant  would  be  liable  only  for  such  pro- 
portion of  $7,500,  the  limit  of  liability,  as 
$75,000  bears  to  the  actual  value  of  the 
atodc  of  goods  at  that  date.  The  answer 
states  that  the  goods  at  that  date  were  of 
the  value  of  $125,000.  There  was  substan- 
tial evidence  to  the  effect  that  the  goods  at 
the  date  of  the  accident  did  not  exceed  in 
value  $75,000,  and,  although  there  was  some 
evidence  to  the  contrary,  yet  the  question 
was  submitted  to  the  jury  under  proper  in- 
structions, and  their  verdict  is  conclusive  on 
that  point.  If  the  above  analysis  of  the  an- 
swer is  correct,  there  are  no  issues  of  fact 
in  the  case,  except  those  tendered  by  the  pe- 
tition, and  the  general  denial  in  the  answer 
and  the  plea  relating  to  the  value  of  the 
goods.  And  even  as  to  the  general  denial, 
it  was  almost,  if  not  quite,  overcome  by  the 
affirmative  averments  in  the  answer  showing 
how  the  accident  occurred. 

2.  The  first  instruction  given  for  Uie 
plaintiff  stated  the  contract  of  insurance  as 
contained  in  the  policy,  and  then  stated  that 
if  the  jui-y  believed  from  the  evidence  that 
the  plaintiff's  goods  were  damaged  "by  the 
accidental  discharge  or  leakage  of  water 
from  said  automatic  sprinkler,"  etc.,  the 
plaintiff  was  entitled  to  recover.  "And  the 
court  further  instructs  the  jury  that  by  the 
wordfa  'accidental  discharge  or  leakage  of 
water'  is  meant  discharge  or  leakage  of 
water  which  happened  by  chance  or  out  of 
the  ordinary  course  of  things,  and  without 
the  wilful  act  or  design  of  the  plaintiff.  And 
the  court  instructs  the  jury  that,  even 
though  they  believe  from  the  evidence  that 
the  plaintiff's  servant  Whittaker  was  negli- 
gent in  pprmitting  the  hooks  attached  to  the 
rhiittpia  to  extend  out  over  or  around  the 
sprinkler  pipe,  yet,  unless  the  jury  believe 
from  the  evidence  that  said  negligence 
caused  the  dfimnge  complained  of,  and  was 
known  to  the  plaintiff,  or  might,  by  the  ex- 
ercise of  ordinary  care  and  diligence,  have 
been  known  to  the  plaintiff,  or  unless  the 
lury  believe  from  the  evidence  that  the 
plaintiff  failed  to  use  such  means  to  save 
and  prespn'e  the  aforesaid  property  as  a 
reasonably  prudent  person  would  have  used 
under  like  circumstances  and  conditions, 
then  such  negligence,  if  any,  will  not  defeat 
the  right  of  the  plaintiff  to  recover."  The 
argument  against  this  instruction  is  that  it 
was  improper  to  refer  to  the  act  of  Whit- 
taker ns  an  act  of  negligence :  that  he  was 
not  guilty  of  any  negligence,  because  he  had 
not  been  properly  instructed;  that  his  act 
was  the  net  of  the  plaintiff,  and  the  plain- 
tiff's act  in  failing  to  properly  instruct  its 
8er\'nnt  was,  in  the  language  of  the  policy, 
a  failure  "to  use  all  reasonable  means  to 
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save  and  preserve  the  property  insured  here- 
under." There  was  evidence  tending  to  show 
that  this  boy  had  been  instructed  to  clow 
the  shutters,  and  how  to  place  the  braee 
rods.  There  was  no  evidence  that  anyone 
told  him  not  to  hotdc  them  on  the  sprindcler 
pipe,  and,  if  the  plaintiff  was  guilty  of  any 
n^ligence,  it  was  in  failure  to  give  that  cau- 
tion. How  the  plaintiff,  or  anyone  else, 
could  have  anticipated  that  this  boy  would 
have  hooked  those  rods  on  that  pipe,  is  not 
Bugg^ited  1^  anything  in  the  record.  It 
seems  that  he  had  been  laying  the  rods  on 
the  pipe  for  two  or  three  weeks,  but  it  does 
not  appear  that  anyone  knew  it.  Besides, 
merely  resting  the  rods  on  the  pipe  would 
not  have  produrad  this  result,  if  the  boy  had 
fastened  the  shutter.  It  was  the  leaving  of 
the  shutter  ajar  and  unfastened  that  pro- 
duced the  result.  The  boy  had  never  left  it 
unfastened  before,  and  the  plaintiff  had  no 
notice  and  no  reasonable  opportunity  to  dis- 
cover that  he  had  left  it  unfastened  on  that 
occasion.  There  is  no  dispute  but  that  he 
was  ordered  to  close  Uie  shutter,  and  was 
shown  how  to  fasten  it.  Therefore,  even  if 
this  policy  excepted  losses  caused  by  the 
neglect  of  the  insured,  there  was  no  evidence 
that  the  insured  was  ^ilty  of  any  negli- 
gence which  caused  this  loss.  It  was  the 
negligence  of  the  servant  only.  It  is  com- 
plained that  the  instruction  was  erroneous 
in  not  defining  the  term  '"wilful  act  of  the 
plaintiff."  There  was  no  foundation  in  the 
evidence  for  a  defense  based  on  the  theory 
that  the  injury  resulted  from  a  wilful  act  of 
the  plaintiff,  and  there  was  no  occasion  for 
an  instruction  on  that  point.  The  only  error 
j  in  the  instruction  was  that  it  was  more 
I  favorable  to  the  defendant  than  it  should 
j  have  beer,  in  this :  That  it  applied  the  re- 
I  quircment  "to  use  all  reasonable  means  to 
!  save  and  preserve  the  property"  to  the  plain- 
I  tiff's  duty  in  discovering  liow  the  boy  was 
I  conducting  the  business  of  closing  the  shut- 
]  ter,  whereas  that  requirement  applied,  as  we 
I  have  seen,  only  to  avoiding  unnecessary 
damage  after  an  accident.  But  the  instruc- 
tion adopted  the  defendant's  construction  of 
the  clause  of  the  policy,  and  the  cause  was 
submitted  to  the  jury  on  that  theoiy,  the 
jury  found  the  issue  for  the  plaintiff,  and 
that  is  the  end  of  it.  The  complaint  as  to 
the  modification  of  the  fourth  instruction- as 
asked  by  the  defendant  is  of  the  same  char- 
acter, and  follows  the  same  line  of  argu- 
ment, aR  that  in  relation  to  the  first  instruc- 
tion for  the  plaintiff,  which  we  have  above 
discussed.  The  instruction,  as  modified  and 
given,  is  as  follows:  "The  court  instructs 
the  jury  that,  under  the  terms  of  its  policy 
offered  in  evidence,  the  defendant  did  not  in- 
sure the  property  of  the  plaintiff  therein 
mentioned  against  loss  or  damf^  caused  by 
or  resulting  from  the  neglect  of  the  plaintiff 
to  use  all  reasonable  means  to  save  and  pre- 
serve such  property  from  loss  or  damage  by 
water  discharged  from  the  sprinkler  system 
mentioned  in  the  policy;  that  by  the  expres- 
sion, 'use  aP.  reasonable  means  to  save  and 
preserve  the  property,'  used  in  the  polic>-,  ic 
meant  that  the  plaintiff  and  its  employees 
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while  acting  in  the  scope  of  their  emploj- 
ment,  should  use  every  means  that  a  person 
of  ordinary  prudence  and  caution,  in  a  like 
or  similar  situation,  would  adopt  in  the 
management,  operation,  and  control  of  said 
sprinkler  syatem,  to  prevent  any  discharge 
or  leidcage  of  water  therefrom,  and  to  pro- 
tect ^e  property  from  the  consequences  of 
any  such  discharge  or  leak.  The  degree  of 
care  which  the  plaintifl'  and  its  employees 
were  required  to  exercise  under  the  circum- 
stances was  such  care  as  was  reasonably 
commensurate  with  the  situation,  and  the 
danger  of  a  discharge  or  leakage  of  water 
reasonably  to  be  apprehended,  in  view  of  the 
character,  location,  and  construction  of  this 
sprinkler  system,  the  arrangements  of  the 
building  in  which  it  was  located,  the  nature 
of  the  property  insured,  character  of  the 
business  carried  on  by  the  plaintiff,  the  num- 
ber of  persons  employed  by  it  in  its  business 
conducted  in  this  building,  the  nature  of 
their  duties,  and  the  circumstances  that 
might  produce  an  interference  on  their  part 
with  this  sprinkler  system,  together  with 
such  other  circumstances  as  would  reason- 
ably inlluence  and  govern  a  person  of  ordi- 
nary prudence  similarly  circumstanced.  If 
the  jury  believe  from  the  evidence  that  the 
loss  or  damage  here  sued  for  was  caused  by 
or  rcsuhed  from  the  failure  or  neglect  of  the 
pliiintifi',  or  its  employees  acting  within  the 
scojie  of  their  employment,  to  use  all  rea- 
sonable means  to  save  and  preserve  the  in- 
jured property  from  loss  or  damage  through 
the  leakage  or  discharge  of  water  from  the 
aforesaid  sprinkler  system,  as  defined  in  this 
instniction,  and  that  mch  failure  or  ncjlect 
tro«  known  to  i>laintiff,  or  by  the  exercise  of 
ordinary  cure  and  diUijcnce  might  have  been 
I'noi' iJ  to  plaintiff,  in  time  lo  have  prevented 
any  discharge  or  leakage  of  water  from  said 
sprinkler  syniem,  then  the  jury  will  find  in 
favor  of  the  defendant."  The  modification 
is  indicated  by  the  words  in  italics.  This 
instruction,  like  that  given  at  the  request 
of  the  plaintiir,  was  more  favorable  to  the 
defendant  than  the  law  sanctioned.  It,  in 
etfeirt,  excepts  from  the  risk  loss  occurring 
tlirough  the  negligence  of  the  insured  or  its 
servants.  The  proposition  is  thus  expressed 
in  the  brief  of  defendant's  learned  counsel: 
"\\"e  submit  that,  under  the  terms  of  this 
policy,  no  injury  can  be  regarded  s»  an  ac- 
cidental injury  which  could  have  5een 
avoided  by  reasonable  effort  on  the  part 
of  plaintiff."  To  sustain  that  propo-sition 
would  be  to  overthrow  a  well-established 
principle  that  lies  at  the  foundation  of  in- 
surance. This  argument  is  followed  up  by 
the  counsel  who  any  that  the  failure  of  the 
plaintiff  to  instruct  its  employee  concerning 
this  machine  is  such  want  of  care  as  to  pre- 
clude a  recovery,  and,  in  their  argument  on 
the  point  of  wilfulness,  they  say  that  the 
61  L.  R.  A. 


failure  to  so  instruct  the  servant  took  his 
act  out  of  the  category  of  negligence,  and 
made  it  the  wilful  act  of  uie  plaintiff. 
Counsel  say  that  this  policy  differs  frofc  one 
of  fire  insurance,  and  is  peculiar.    If  it  is 
correctly  interpreted  by  toe  counsel,  it  has 
very  little,  if  any,  force  as  insurance  against 
an  accident.    The  criticism  of  the  court's 
modification  is  that  it  does  not  direct  a  ver- 
dict for  the  defendant  merely  because  the 
discharge  of  the  machine  was  caused  by  the 
neglect  of  the  plaintiff  or  its  servant,  but 
required  the  jury,  also,  to  find  that  that  neg- 
lect was  known  to  the  plaintiff  or  by  the 
exercise  of  ordinary  care  would  have  been 
known.    It  is  argued  that  an  instruction 
that  the  plaintiff  knew,  or  by  the  exercise  of 
ordinary  care  would  have  known,  of  its  own 
negligence,  is  meaningless.    That  criticism 
is  founded  more  on  the  form  of  the  expres- 
sion than  the  substance  or  the  meaning.  No 
juror  of  ordinary  intelligence  would  have 
any  difKculty  in  understanding  that  it  re- 
lated to  the  plaintiff's  knowledge  of  its  serv- 
ant's negligent  act.  liiere  was  not  a  particle 
of  evidence  that  this  plaintiff  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
known,  of  the  negligent  act  of  this  servant 
which  resulted  in  this  catastrophe.    He  had 
for  two.  or  three  weeks  been  in  the  habit  of 
laying  the  brace  rods  on  the  sprinkler  pipe, 
niul  it  m^y  be  argued  that  in  that  period 
tile  plaintiff  had  an  opportunity  to  have  dis- 
covered that  practice.    But  no  injury  re- 
sulted from  that  practice,  and  it  is  not 
;  sup^sted  how  any  injury  could  have  re- 
]  stilted  from  it.   That  act  became  a  da'nger- 
I  Otis  factor  in  bringing  about  the  result  when 
^  it  iniitt'd  with  another  act,— that  of  leaving 
I  the  shntters  ajnr  and  unfa.?tened.    That  act 
■  was  never  done  but  that  one  ttnic,  and  the 
i  evidoiice  shows  that  it  was  unknown  to 
I  plaintiff,  and  could  not,  without  extraordi- 
naiy  watchfulness,  have  been  discovered. 
The  instruction  should  have  been  refused; 
but,  since  the  court  adopted  the  defendant's 
!  theory  as  to  the  negligence  feature  of  clause 
1 1),  in  so  far  as  to  apply  it  to  plnintiir's  duty 
I  before  the  accident,  the  modification  still 
;  left  the  instruction  more  favorable  than  dc- 
fendart  was  entitled  to. 

On  the  conceded  facts  of  the  case,  the 
plaintiff  was  entitled  to  recover,  and  no 
judgment  for  the  defendant  could  have  been 
I  sustained.    There  was  no  error  in  the  in- 
I  structions  of  which  the  defendant  has  any 
right  to  complain.    Tlie  court  erred  in  sus- 
taining the  motion  for  a  new  trial. 
.     The  judgment  is  7Tvrrscd,  and  the  cause 
I  remanded  to  the  Circuit  Court,  with  direc- 
1  tions  to  overrule  the  motion  for  a  new  trial, 
and  enter  judgment  in  accordance  with  the 
verdict. 

All  concur. 
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J.  H.  WIGGINS 

V. 

James  FENDER,  Admr.,  etc,  of  John  Arm- 
jitrong,  Deceued,  et  al,,  Appta. 

(188  N.  C  628.) 

1.  Am  M«lme«  Ik  not  dcpriTed  of  th« 
beikeflt  of  m  coTemant  of  warrantT' 
to  a  coDveTaoce  of  real  estate  by  the  fact  that 
he  !■  not  named  la  tiie  covenant,  U  ■■■Igna  are 
named  In  the  habendum  clause  of  the  deed. 

2.  Tbe  reconvermBC«  of  land  deeded 
with  a  covenant  of  warranty  by  way  ot 
mortgage  containing  like  coTenanta  will  not 
prevent  aa  action  on  the  original  eerenante  In 
favor  of  one  who  purchases  at  tbe  foreelonire 
sale. 

3.  The  Btatnte  of  limitations  doea  not 
beorln  to  mn  against  liablll^  on  a  cove- 
nant of  warranty  la  a  deed  of  real  estate  nntll 
there  Is  an  eviction. 

4.  As  between  different  persons  to 
whom  n  common  grantor  had  con- 
veyed the  same  parcel  of  land,  the  elder 
deed  gives  the  better  title. 

5>  Connsel  fees  incurred  in  defending  the 
title  cannot  be  included  In  the  damages  to  be 
awarded  for  toeach  of  warrant;  of  real  estate, 
unless  the  covenantor  has  been  nottfled  to 
come  in  and  defend. 

O.  That  no  real  assets  had  descended 
to  the  heirs  of  one  who  warranted  the  title 
to  real  estate  will  not  prevent  the  recovery  of 
a  Judgment  against  bis  administrator  for 
breach  of  the  covenant 

(Kay  12.  1903.) 

AFPHyAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Edgecombe 
County  in  favor  of  plaintiff  in  an  action 
to  recover  damages  for  breach  of  warranty 
in  the  sale  of  real  estate.  Modified  and 
ttj^rmedi 

Statement  by  Walker,  J.: 

This  action  was  brought  to  rceover  dam- 
ages for  the  breach  of  a  covenant  of  war- 
ranty, and  was  heard  in  the  court  below 
upon  the  following  statement  of  facts 
agreed  up(m  by  the  parties: 

On  the  18tli"day  of  Bccember,  187fi.  John 
Armstrong,  the  intestate  of  the  defendnnt 
Pender,  exocnted  to  Preston  Justice  and  D. 
R,  II.   Justice  a   deed   for  a  certain  tract 
of  land  lyinp  in  siiiil  state  and  county  for 
the  recited  cniisideriiticni  of  $1S.)0.    That  the 
said  deed  eontuined  the  following  covenant, 
to  wit:    "And  thp  said  John   Arnistrong  j 
and  wife.  Margaret,  covenant  that  tliey  are  ] 
seifled  of  «aid  preiiiisen  in  fee.  and  have  the  | 
right  to  convey  the  same  in  fee  simple;  that 
the  same  are  free  from  all  encumbrances; 
and  that  they  will  warrant  and  defend  the 

>'<iTE. — As  to  when  covptinnts  of  selslu  or  for 
qiiiet  enjoyment  run  with  the  land,  bpo  nofcs  to 
Alfcen  V.  Franklin  (Minn.)  6  L.  R.  A.  361,  and 
Barry  v.  Onlld  (111.)  2  U  H.  A.  334;  also 
Thomas  v.  Bland  (Ky.>  11  L.  R.  A.  240.  and 
Mvmtt  V.  Coe  (N.  Y.)  11  I*.  B.  A.  646.  24  L.  R. 
A.  sr.o. 
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said  title  to  the  same  against  the  claims  of 
all  persons  whomsoever."  On  the  same 
day  the  said  Preston  and  1>.  R.  H.  Justice 
reconveyed  the  said  prouises  to  the  said 
John  Armstrong  by  deed  of  mortgage  to  se- 
cure the  purchase  price,  in  fee,  writh  all 
rights,  privileges,  and  appurtenanees  there- 
to belonging,  with  usual  power  of  sale  in 
the  event  of  default.  That  in  Uie  said  deed 
of  mortgage  to  the  said  Armstrong  the  «aid 
Justice  warranted  the  title  to  tbe  said  land 
in  fee  simple  for  themselves,  their  heirs 
and  assigns,  to  the  said  Armstrong,  his 
heirs  and  assigns.  The  said  land  was  there- 
after sold  under  said  mortgage  in  a  fore- 
closure  proceeding  under  order  of  the  court, 
and  the  same  was  conveyed  in  fee  simple 
by  the  commiBsioner  of  the  court  to  the  an- 
cestor of  the  plaintiff,  "with  all  privileges 
and  appurtenances  thereto  belonging,  to 
him,  his  heirs  and  assigns,"  without  cove- 
nants of  warranty;  and  thereafter  said 
land  was  allotted  and  set  apart  to  tbe  plain- 
tiff in  the  division  of  hia  father's  estate.  At 
April  term,  1001,  of  the  superior  court,  A. 
L.  Parriflh  and  wife,  Ma^ie,  brought  their 
action  against  the  above-named  plaintiff  to 
recover  from  him  the  possession  of  said  land 
and  the  rents  and  prollta  thereof.  That  the 
said  Maggie  claimed  said  land  by  virtue  of 
a  deed  by  John  Armstrong  and  wife  prior 
in  date  to  his  deed  to  the  said  Justices,  and 
in  said  action  it  was  adjudged  that  tbe  said 
Maggie  Parrish  was  entitled  to  recover  the 
possession  of  the  land  and  the  rents  and 
profits  thereof,  for  that  the  said  Armstrong 
had  only  a  life  estate  in  the  land  at  the  date 
of  his  deed  to  the  .Tustices.  That  the  plain- 
tiff was  evicted  and  ousted  fro;n  said  land 
under  and  by  virtue  of  said  judgment,  and 
has  since  brought  this  suit,  and  paid  to  the 
said  Maggie  the  sum  of  $250.44  as  rents  and 
proflts  of  the  land,  and  paid  the  further 
sum  of  $1S  costs  of  said  action.  That  $100 
was  a  reasonable  attorney's  fee  for  defend- 
ing said  action  against  the  plaintiff.  John 
Armstrong  died  in  July.  ISS.'i,  and  on  the 
10th  day  of  July.  188.>.  Margaret  Arm- 
Ktroug  duly  qualified  as  his  administratrix, 
and  the  said  Margaret  died  in  1892.  ami 
thereafter,  to  wit.  on  May  6,  1001,  Janiei 
Pender  duly  qnalifled  as  administrator  de 
horn's  non  of  said  John  Armstrong.  Tne 
plaintiff  brought  this  action  on  May  6. 1001. 
.Mnfigie  Parrish  died  in  the  spring  of  1002. 
leaving  a  will,  and  one  child,  and  on  the 
27th  of  October.  1002,  A.  L.  Parrisb  q-.iali- 
lied  as  executor  of  the  will  and  as  guardian 
of  the  child.  It  is  aureed  that  the  amount 
of  damage  which  the  court  shall  consider  in 
the  plaintiff's  recovery,  if  the  court  be  of 
the  opinion  that  he  is  entitled  on  these  facts 
to  recover  the  same,  is  $830,  ^e  purchase 
price  of  Lite  land,  and  the  sum  of  $218.00. 
hciufT  the  rent,  profits,  and  costs  up  to  April 
1  .T,  1!I01,  when  judgment  was  recovereil 
niiaiust  the  plaintiff  as  above  stated,  and 
he  was  ousted,  and  the  interest  on  $1,008.9!* 
from  said  date,  and  the  further  sum  of  $30. 
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paid  113  rtnt  aince  said  judgment,  with  in- 
terest thereon  from  December  5,  1901,  and 
the  further  sum  of  $100,  reasonable  attor- 
neys' fees,  paid  by  the  plaintiiT  in  defend- 
ing the  title  to  the  land  in  aaid  suit. 

Judgment  was  rendered  for  the  plaintiff 
against  the  defendant  James  Pender,  as  ad- 
ministrator alone,  for  the  sum  of  $1,106.01), 
with  interest  on  $1,068.08  from  April  15, 
1001,  and  costs,  from  which  jadgment  the 
defendnnt  appealed. 

The  following  are  the  contentions  of  the 
defendant  aa  appears  from  the  eaae  agreed: 
(1)  That  the  plaintiff  was  not  the  assignee 
of  the  covenants  contained  in  the  deed  from 
John  Armstrong  to  Preston  and  D.  R.  H. 
Justice,  and  cannot  maintain  this  action 
for  the  breach  of  same.  (2)  That  the  cove- 
nants contained  in  said  deed  were  extin- 
guished by  the  reconveyance  of  aaid  land  to 
John  -Armstrong  by  the  said  Preston  and 
D.  R.  H.  Jiistice.  and  no  right  of  action  ac- 
crued thrrron  to  the  plaintiff.  (3)  That 
any  cause  of  notion  arising  upon  the  cove- 
nants in  f^iiid  deed  is  barred  by  the  statute 
of  limitations  pleaded  in  the  answer.  (4) 
That  it  docs  not  appear  from  the  "agreed 
statement  of  facts"  that  A.  L.  Parrish  and 
wife  recovered  said  land  of  the  plaintiffs  by 
reason  of  a  paramount  title.  ( 5 )  That 
neither  the  coats  nor  attorneys'  fees  in- 
cuired  by  the  plaintiff  in  the  suit  of  A.  L. 
I'rtrriah  and  wife  should  be  included  in  the 
damages,  for  that  no  notice  was  given  the 
dt'fend.mt  to  defend  said  action.  {G)  That 
o:i  the  facts  agreed  the  plaintiff  is  not  en- 
titled  to  recover. 

The  defendant  also  contended  in  his  brief 
that  it  does  not  appear  from  the  agreed 
facts  that  any  real  assets  descended  to  the 
heirs  of  Armstrong. 

Mrsers.  OilUain  A  GilUun,  for  appel- 
lants: 

Where  a  deed  contains  a  warranty  to  the 
grantee,  hut  not  to  his  assigns,  such  as- 
sigiis  can  neitlicr  maintain  an  action  on 
Huch  covenant,  nor  defend  under  it  against 
the  grantor. 

timith  V.  Ingram,  130  N.  C.  100,  40  S.  E. 
0S4;  Co.  Litt:  3846;  Malone,  Real  Prop. 
Trials,  p.  3i)7 ;  Rawle,  Covenants,  S  309; 
Uufiicr  V.  McCurtttcl,  14  111.  1(58. 

Messrs.  John  I>.  Brldeen  and  Q,  VL 
T.  Fountain,  for  appellee : 

It  being  gathered  from  the  deed  that  the 
l)ur|)OBe  waa  to  convey  a  fee  title,  the 
words  "heirs  and  assigns,"  occurring  in  the 
warranty,  could  be  transferred  to  the  oper- 
ative words  of  tlie  conveyance. 

AUcn  V.  Botfen,  74  N.  C.  155;  Staton  v. 
.ViW/is,  02  N.  C.  fl26. 

So  we  can  in  the  deed  under  consideration 
transfer  the  words,  "their  heirs,  assigns, 
etc.,"  from  the  operative  words  of  convey- 
ance to  the  warranty. 

I'kiHipn  V.  Thompson,  73  N.  C.  545. 

The  covenant  runs  with  the  land. 

Lru-is  V,  Cool-.  35  N.  C.  (13  Ired.  L.) 
103;  RiclctB  V.  Dickens,  5  N.  C.  (1  Murph.) 
343.  4  Am.  Dec.  555;  Markland  t.  Crump, 
Rl  L.  R.  A. 


18  X.  C.  (1  De\'.  &  B.  L.)  94;  Peters  t. 
Uoivman,  98  U.  S.  50.  25  L.  cd.  91. 

The  habendum  and  warranty  of  a  deed 
are  to  be  construed  together. 

Miller  V.  Texas  d  P.  R.  Co.  132  U.  S.  662, 
33  L.  ed.  487.  10  Sup.  Ct.  Rep.  206;  Bally 
V.  WcHa,  3  Wils.  25  j  Willard  v.  Tayloe,  8 
Wall.  571,  10  L.  ed.  505;  Hagar  v.  Buck, 
44  Vt.  2!)0,  8  Am.  Rep.  368;  Coleman  v. 
Brcsnaham,  54  Hun,  622.  8  N.  Y.  Supp.  158; 
Wcad  V.  Larkin,  54  111.  489.  5  Am.  Rep. 
149;  Doty  v.  Ohattanoofja  Unton  R.  Co.  103 
Tenn.  504,  48  L.  R.  A.  160,  63  S.  W.  944; 
S  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  190. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  argument  in  this  case  was  conflned 
to  tile  first  contention  of  the  defendant, 
namely,  that  the  plaintiff  is  not  the  assignee 
of  the  covenant  contained  in  the  deed  from 
Armstrong  to  the  Justices,  aa  the  covenant 
does  not  contain  the  word  "assigns."  and 
he  cannot,  therefore,  maintain  this  action 
for  a  breach  of  the  same.  This  important 
question  was  discussed  with  much  learning 
and  ability,  but  the  other  exceptions  were 
not  argued  by  counpcl,  though  they  were  not 
abandoned,  and  it  is,  therefore,  our  duty  to 
cotTsider  and  decide  them  in  connection  with 
the  e.veeplion  just  jnentioned. 

It  ia  a  miatnke  to  suppose  that  the  mod- 
ern covenant  for  title  is  to  be  construed  by 
the  same  rigid  rule  aa  the  ancient  warranty. 
The  latter  never  existed  in  this  state,  and 
in  J^nglnnd,  by  statute  of  3  &  4  Wm.  IV., 
the  effect  of  warranty  in  tolling  a  right  of 
entry  was  taken  away,  and  the  writs  of 
irairantia  charts — when  the  warrantee  was 
impleaded  in  an  asaize.  and  a  voucher  or 
\'oii(iliee  to  warranty  in  a  real  action,  by  the 
help  of  which  the  party  wishing  to  obtain 
the  protection  of  the  warranty  might  have 
defended  himself  or  received  lands  of  equal 
value  in  price  of  those  he  had  lost — were 
abolished,  so  that  the  warranty  of  real  es- 
tate, which  had  long  been  disused,  has  no 
practical  operation;  and,  indeed,  we  are 
told  by  Rlackstone  that  the  covenant  in 
moilern  practice  entirely  superseded  it.  2 
8harawood's  Bl.  Com.  303,  and  notes. 

The  defendant's  counsel  relied  on  the  case 
of  Smith  V.  Ingram,  130  N.  C.  100,  40  S.  E. 
984,  bnt  it  will  be  seen  by  reference  to  Coke 
that  in  the  passage  quoted  in  that  case,  viz., 
"It  a  man  doth  warrant  land  to  another 
without  this  word  'heirs.'  his  heirs  ahall  not 
vouch;  and,  regularly,  if  he  warrant  land 
to  a  man  and  his  heirs  without  miming  aa- 
sigiis,  his  assignee  shall  not  vouch,"  he  re- 
ferred to  tile  ancient  warranty,  for  in  the 
very  next  passage  he  says,  "But  note,  there 
is  a  diversity  between  'a  warranty  tliat  is 
a  covenant  real,  which  bindeth  the  party  to 
yield  lands  or  tenements  in  recompense,  and 
the  covenant  annexed  to  the  land,  which  ia 
to  yielfl  but  damages,  for  that  a  covenant  is 
in  many  eases  extended  further  than  the 
warranty,"  Co.  Inst.  384t.  He  further 
says  that,  even  though  the  assignee  ia  a 
stranger  to  the  covenant. — that  ia,  not  a 
privy   in  contract, — ^he   can,  nevertheless, 
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have  an  action  on  the  covenaat  for  a  breach, 
because  the  eoreoant  runs  with  the  land. 
"In  this  cise  the  assignees  shall  have  an 
action  of  covenant,  albeit  they  were  not 
named,  for  that  the  remedy  by  covenant 
doth  run  with  the  land,  to  give  damages  to 
the  party  grieved,  and  is  in  a  manner  ap- 
purtenant to  the  manor.  .  .  ,  See  m 
ft'p.^iicer's  Case  [5  Coke.  18a],  before  re- 
mpmbered,  divers  other  diversities  between 
warranties  and  covenants  which  yield  but 
damages."  Co',  Inst.  385a.  And  so  it  was 
resolved  in  fipencer'M  Case  that,  "if  a  man 
makes  a  feoifment  tbis  word  4edi, 
which  implies  a  warranty,  the  assignee  of 
the  feoffee  shall  not  vouch,  but,  if  a  man 
make  a  lease  for  years  by  this  word  eon- 
C'S^i,  or  dfiniai,  which  implies  a  covenant, 
if  the  assignee  of  the  lessee  be  evicted,  he 
shall  have  a  writ  of  covenant;  for  the  lessee 
and  his  assi<^ee  hath  the  yearly  profits  of 
the  land  which  shall  grow  by  his  labor  and 
industry  for  an  annual  rent,  and  therefore 
it  is  reasonable  when  he  hath  applied  his 
labor,  and  employed  his  cost  upon  the  land 
and  be  evicted  ( whereby  he  loses  all ) ,  that 
he  shall  take  such  benefit  of  the  demise  and 
grunt  as  the  first  lessee  might,  and  the 
lessor  hath  no  other  prejudice  than  what 
his  especial  contract  with  the  first  lessee 
hath  bound  hini  to.  .  .  .  The  principle 
does  not  depend  upon  tenure,  but  upon  priv- 
ity  of  estate.  The  question  invQlvea  is 
whether  the  parties  have  sufficient  mutual 
relation  to  the  land  wMeh  t^e  eoraiant  con- 
cerns, or,  as  it  is  commonly  expressed  in  the 
cases,  whether  there  is  a  privity  of  estate, 
which  is  considered  necessary  when  there 
is  no  privity  of  contract.  It  will  be  seen 
that  the  necessary  relation  is  something  dif- 
ferent from  the  ancient  privity  of  estate, 
and  that  in  many  cases  the  expression  is 
used  in  a  modern  sense.  .  .  .  The  orig- 
inal and  ancient  warranty  was  a  real  cove- 
nant, the  remedy  on  which  was  1^  voucher 
or  writ  of  warrantia  charttB,  and  which 
bound  the  covenantor  to  replace  the  lands, 
in  case  of  the  eviction  of  the  grantee,  by 
others  of  equal  value.  The  modem  cove- 
nants of  title,  which  are  often  spoken  of  as 
personal  covenants  because  the  action  on 
them  is  a  personal  action,  have  taken  the 
place  of  this.  .  .  .  All  of  these  are  for 
the  benefit  of  the  land,  and  as  loss  suffered 
by  breach  of  any  usualiy,  if  not  always 
falls  on  tlie  owner  of  the  land,  there  would 
ppem  much  practical  advantage  if  the  own- 
er of  the  land,  who  suffers  loss  by  a  breach 
of  any  of  them,  could  have  his  action 
a^inst  t)te  covenantor.  .  .  .  But,  how- 
ever it  may  be  with  covenants  of  seisin  and 
ai.rainst  encnmbrances  [which  are  necessa- 
rily broken,  if  iitall,  when  made},  a  covenant 
of  warrnnty— that  is,  the  covenant  to  war- 
rant nnil  defend — is  always  regarded  as  a 
prospective  covenant,  the  benefit  of  which 
will  run  with  the  land  to  any  successive 
pranteps,  and  of  which  there  will  he  no 
breach  until  eviction.  .  .  .  This  cove- 
nant of  warranty  binds  the  original  nantor 
and  his  personal  representatives  to  we  own- 
er of  the  land,  and  any  owner  during  whose 
fil  L.  R.  A. 


possession  a  breach  occurs  can  sue  any  or 
all  previous  covenantors,  even  though  the 
deed  under  which  he  himself  claims  has  no 
covenant  of  warranty.  ...  In  order 
that  an  assignee  should  be  so  for  identified 
in  law  with  the  original  covenantee,  he  must 
have  the  same  estate, — that  is,  the  same 
status  or  inheritance. — and  thus  the  same 
persona  quoad  the  contract.  The  privity  of 
e:it;ite  which  is  thus  required  is  privity  of 
estate  with  the  original  covenantee,  not 
with  the  original  covenantor;  and  this  is 
tiie  only  privity  of  which  there  is  anything 
said  in  t^e  ancient  books.  ...  In  this 
case  privity  of  estate  is  considered  as  stnne- 
thing  entirely  different  from  tenure.  Clear- 
ly, the  presence  of  tenure  is  not  necessary 
to  enable  covenants,  either  as  to  their  bene- 
fits or  their  burdens,  to  run  with  the  land." 
Spencer's  Case,  1  Smith,  Lead.  Cas.  9th  ed, 
174.  and  notes. 

It  is  said  by  'Sir.  Rawle.  in  his  excellent 
work  on  Covenants,  that,  "in  the  earliest 
days  of  the  law  of  which  we  have  accurate 
knowledge,  warranty,  which,  like  homage, 
was  a  natural  incident  of  tenure,  passed 
nith  the  transfer  of  the  estate,  and  mured 
to  the  benefit  of  the  owner  for  the  time  be- 
ing. When,  later,  deeds  were  introduced, 
and  the  warranty  was  either  express  or  was 
implied  from  the  word  of  grant,  dedi, 
neither  the  heir  nor  the  assign  of  the 
grantee  could  take  advantage  of  the  war- 
ranty unless  expressly  nanud.  But  while 
this  was  Eo  as  to  warranty,  it  was  not  so 
as  to  certain  covenants;  and  chiefly  among 
these  were  the  covenants  for  title,  the  bene- 
fits of  which  passed  with  the  land  to  the 
heir  or  the  assign,  though  not  expressly 
named.  Just  why  or  how  this  was  so  is 
nowhere  stated  in  the  old  books  with  such 
precision  as  would  preclude  argument.  In 
more  modem  timea,  amidst  mni£  differences 
of  opinion,  the  doctrine  has  been  variously 
supposed  to  depend  upon  privity  of  tenure, 
or  privity  of  estate,  upon  the  nature  of  the 
estate,  upon  the  nature  of  the  covenant,  and 
upon  the  relation  of  the  covenant  to  the 
estate;  and  the  difficulty  of  the  questions 
themselves  is  not  less  great  than  the  prac- 
tical importance  of  their  results.  But, 
whatever  may  have  been  the  grounds  on 
which  the  doctrine  was  ori^nally  based,  it 
has  been  from  the  earliest  times  consistently 
held,  both  with  regard  to  the  ancient  war- 
ranty and  the  modem  covenants  for  title, 
that  they  rtm  with  the  land  to  its  owner 
for  the  time  being;  that  is  to  say,  the  own- 
er of  the  land  is  considered  entitled  to  the 
t>enefit  of  all  the  warranties  and  covenants 
which  the  prior  owners  in  the  chain  of  title 
may  have  given."  5th  ed.  p.  202.  9S  203, 
204.  He  further  says,  'quoting  from  Coke 
the  passage  above  mentioned:  "As  respects 
the  rights  of  the  assignee,  a  distinction  al- 
rt'ays  existed  between  warranty  and  the 
covpnnnts  for  title.  Thus  the  warranty  im- 
plied by  the  word  dcdi  could  not  he  taken 
ndvantiige  of  by  the  assignee  of  him  who 
had  received  it.  but,  'if  a  man  make  a  lease 
for  years  by  the  word  concesai,  or  demiti 
(which  implies  a  covenant),  if  the  assignee 
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of  the  lessee  be  evicted,  he  shall  have  a  writ ' 
of  covenant.'  So  with  respect  to  the  war- 
ranty and  the  covenant  when  ex^tressed  in 
words.  'Regularly,'  says  Coke,  "if  a  man 
warrant  land  to  another  and  his  heirs  with- 
out naming  assigns,  hia  assignee  shall  not 
vouch,'  but  with  respect  to  a  covenant  the 
rule  is  different,  and  the  assignee  could 
take  advantage  of  it  though  not  named." 
Id.  §  318. 

We  have  the  authority  of  Chancellor  Kent 
for  saying  that  the  remedy  by  the  ancient 
warranty  never  had  any  practical  existence 
in  this  country,  and  the  personal  covenants 
have  superseded  the  old  warranty,  the  rem- 
edy upon  them  being  by  action  of  covenant 
against  the  grantor  or  hia  representatives 
to  recover  compensation  in  damages  for  the 
land  lost  by  the  eviction  for  failure  of  title. 
Upon  eviction  of  the  freeholder,  no  action 
of  covenant  lay  at  common  law  upon  tne 
warranty.  T^e  party  had  only  a  writ  of 
icarrantta  charta  upon  his  warranty  to  re- 
cover a  recompense  in  value  to  the  extent  of 
the  value  of  his  freehold.  The  covenant  of 
wiirranty  and  the  covenant  of  quiet  enjoy- 
ment are  not  strictly  personal,  like  the  cov- 
enant of  seisin,  which  is  broken  when  the 
deed  is  delivered  if  the  title  is  defective; 
but  they  are  prospective  in  their  operation, 
and  OB  ouster  or  eviction  is  necessary  to 
constitute  a  breach.  These  covenants  are, 
therefore,  in  the  nature  of  real  covenants, 
and  run  with  the  land  conveyed,  and  de- 
scend to  the  heirs,  and  vest  in  assignees  or 
purchasers.  4  Kent,  Com.  13th  ed.  pp.  471 
(538)  et  8eg. 

It  is  said  in  Minor's  Institutes  i  "Cove* 
nantfi  which  run  with  the  land  are  those 
which  affect  the  nature,  qiiality,  or  value  of 
the  thing  granted,  where  there  is  a  privity 
of  estate  between  the  contracting  parties, — 
as  a  covenant  to  be  answerable  for  the  title. 
Covenants  of  this  description  pass  with  the 
land,  and  are  binding  on  and  in  favor  of 
the  assignee,  although  assigns  be  not  ex- 
pressly named.  The  most  important  by  far 
of  covenants  which  run  with  the  land  are 
those  which  relate  to  the  title."  2  Minor, 
Inst.  p.  718.  "Covenants  for  title  are 
termed  real  covenants,  and  pass  to  the  as- 
signees of  the  land  by  the  common  law,  who 
may  maintain  actions  on  them  against  the 
vendor  and  his  real  and  personal  represent- 
atives; and  as  to  covenants  relating  to  the 
land  it  seems  that  an  assignee  may  main- 
tain an  action  on  the  covenants,  although 
the  covenants  were  entered  into  with  the 
original  ^antee  and  his  heirs  only."  2 
Sugden,  Vendors,  9tli  ed.  p.  89.  "A  cove- 
nant which  has  for  its  object  something  an- 
nexed to,  or  inherent  in,  or  connected  with, 
real  property— such  as  a  covenant  for  quiet 
enjoyment,  for  repairs,  for  payment  of  rent 
• — runs  with  the  thing  demised,  and  the  as- 
signee, though  uot  named  therein,  is  bound 
thereby,  and  entitled  to  the  advantages  of 
it."  1  Leigh,  Nisi  Prius,  p.  620;  SaofyavereU 
V.  Froggalt,  3  Wms.  Saund.  Bep.  37 1 ;  Balljf 
T.  Wella,  8  Wils.  25;  Tatem  v.  Okaplin,  2 
H.  Bl.  133;  3  Washb.  Real  Prop.  pp.  497- 
604.  Certain  covenants  are  appurtenant  to 
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the  estate  granted  by  the  deed  in  which 
such  covenants  are  contained,  and  bind  the 
assignees  of  the  covenantor,  and  vest  in  the 
assignees  of  the  covenantee  in  the  same 
manner  as  if  they  had  personally  made 
them.  In  England  all  covenants  for  title 
are  considered  as  appurtenant  to  the  land, 
and  to  run  with  it.  But  in  this  country 
the  covenants  for  title  considered  as  run- 
ninj!  with  the  land  are  those  for  quiet  en- 
joyment, lor  further  assurance,  and  of  war- 
runty.  2  Devlin,  Deeds.  S  940;  Mygatt  v. 
Voe,  142  N.  Y.  86,  24  L.  R.  A.  850,  36  N,  E. 
870.  In  the  case  of  Bradford  v.  Long,  4 
Bibb,  225,  the  court  says:  "In  this  coun- 
try the  covenant  of  warranty  is  considered 
as  only  binding  the  party  to  give  damages 
as  a  compensation  for  the  loss  of  the  land 
warranted;  and  such  a  covenant  is  in  this 
respect  more  extensive  than  the  ancient 
warranty,  for  the  assign,  though  not  named 
in  the  covenant,  may  have  a  remedy  for 
breach  of  it;"  citing  Co.  Litt.  SB  3866  and 
385a,  nupra.  The  covenant  of  general  war- 
ranty is  one  that  runs  with  tne  estate  in 
reference  to  which  it  is  made,  and  may  be 
availed  of  by  anyone  to  whom  the  same  may 
come  by  conveyance  sufScient  to  transfer 
the  title  to  the  land.  Chandler  v.  Brown, 
59  N.  H.  370.  "It  is  of  the  nature  of  this 
covenant  to  partake  of  the  estate  in  the 
land,  and  pass  with  it  hy  descent  or  pur- 
chase, so  long  as  it  remains  unbrokoi." 
Ford  V.  Walstcorth,  19  Wend.  337.  "It  was 
a  covenant  incident  to  the  estate,  made  for 
its  security  and  protection,  beneficial  to  the 
person  to  whom  the  estate  should  come,  but 
to  ]io  other."  White  v.  Whitney,  3  Met. 
86. 

The  above  authorities  establish  the  propo- 
sition that  the  covenant  of  warranty  is  a 
covenant  real,  in  the  sense  that  it  is  an- 
nexed or  incident  to  the  estate  conveyed  by 
the  deed,  and  runs  with  it  inseparably  for 
the  benefit  of  all  who  may  succeed  to  the 
title  by  purchase,  and  who  sustain  the  re- 
lation toward  the  original  covenantee  of 
privies  in  estate,  whether  these  should  suc- 
ceed to  the  title  as  assignees  who  are  express- 
ly named  as  such  in  the  covenant  or  not. 
Levia  T.  Cook,  36  N.  C.  (13  Ired.  L.)  103; 
Markland  v.  Crump,  18  N.  C.  (1  Dev.  ft  B. 
L. )  94,  27  Am.  Dec.  230. 

In  this  state  the  warranty  has  been 
treated  as  a  personal  covenant  annexed  to 
the  estate,  and  running  with  it  as  a  safe- 
guard and  protection  to  the  grantee  and  hia 
heirs  or  the  assignees  or  purchasers  of  the 
estate  in  quMtion,  and  is  not  r^arded 
strictly  as  a  covenant  real,  within  the  mean- 
ing of  the  old  law  and  the  operation  of  the 
principles  concerning  real  actions.  A  more 
liberal  construction  is  given  to  it  with  the 
view  of  "meeting  more  fully  the  intention 
of  the  parties  and  the  ends  of  justice." 
Spruilt  v.  Leary,  35  N.  C.  (13  Ired.  L.) 
419;  Southerland  v.  Stout,  «8  N.  0.  449; 
Markland  v.  Crump,  18  N.  G.  (1  Dev.  ft  B. 
L.)  96,  27  Am.  Dec.  230;  Blount  v.  Harvey, 
51  N.  C.  (6  Jones  L.)  189. 

But  in  this  case  we  think  the  covenant  by 
a  dear  and  necessary  implication  must  in- 
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ure  to  the  benefit  of  the  plaintiff  as  as- 
signee, although  the  word  "aBaigns"  was  not 
used  in  the  warranty.  The  words  "heirs 
and  assigns"  are  used  in  the  habendum,  and 
the  grantees  are  also  named  in  the  haben- 
dum, but  not  in  the  warranty.  Can  it  be 
Buppoaed  that  the  grantor  did  not  intend 
a  covenant  for  the  benefit  of  the  grantee! 
Yet  this  must  be  true  unless  it  is  held  th&t 
the  covenant  should  be  construed  as  made 
for  the  benefit  of  those  who  are  named  in 
the  habendum.  In  Benin  v.  McEntyre,  8 
X.  C.  (1  Hawks)  410,  this  court  held  that, 
when  the  habendum  in  a  deed  is  to  a  man 
and  his  heirs  forever,  he  may  recover  for 
an  eviction  on  a  general  warranty,  though 
his  name  is  not  mentioned  in  the  warranty, 
and  though  it  is  not  stated  in  the  clause  of 
warranty  to  whose  benefit  it  shall  inure, 
for  "it  is  the  nature  of  a  warranty  to  run 
with  the  estate,  and,"  as  Coke  says,  "though 
in  the  clause  of  the  warranty  it  be  not  men- 
tioned to  whom,  etc.,  yet  shall  it  be  intended 
to  the  fcofl"ee."  Co.  Litt.  S  384.  If  it  inure 
to  the  feoffee  when  not  named  in  the  war- 
ranty, why  not  as  well,  and  with  equal 
rcuson,  to  the  heirs  and  assigns,  to  whom 
the  estate  is  limited  in  the  habendum,  when 
they  are  not  named  in  the  warranty? 

We  conclude,  therefore,  that  the  plaintiff 
can  maintain  this  action  for  the  breach  of 
the  covenant,  unless  barred  of  a  recovery 
for  some  other  reason  set  up  in  defense.  The 
reconveyance  of  the  land  by  mortgage  from 
the  Justices  to  Armstrong  did  not  have  the 
effect  of  extinguishing  the  covenant,  but  the 
mortgagee  was  entitled  to  the  benefit  of  the 
covenant  in  the  mortgage  as  an  indemnity 
against  the  acts  of  the  Justices  in  so  far 
as  necessary  to  protect  the  estate  he  held 
as  security  for  the  debt  from  any  defect  of 
title  which  migiit  arioe  from  said  acts. 
Tliere  was  no  estoppel  or  rebutter,  and  when 
the  land  was  sold  the  benefit  of  the  original 
covenant  passed  to  the  purchaser.  This 
subject  is  fully  discusRod  in  Rawle,  Cove- 
n.intR,  §§  2(ifl.  217,  and  218,  and  the  cases 
are  there  collated.  See  also  3  Washb.  Real 
Prop.;  JtfMscr  v.  Carney,  52  Minn.  397,  54 
X.  W.  8»;  Lcins  T.  Cook.  35  N.  C.  (13  Ired. 
L.)  193;  Markland  v.  Crump,  18  X.  C.  (1 
Dev.  &  B.  L.)  94,  27  Am.  Dec.  230.  "Where 
land  is  conveyed  by  deed  of  warranty,  and 
the  same  premises  at  the  same  time  are  re- 
conveyed  in  mortgage  with  like  covenants, 
the  covenants  in  the  mortgage  deed  will  not 
operate  to  preclude  the  maintenance  of  an 
action  on  the  covenants  of  the  absolute 
deed."  SroKn  v.  Staples,  28  Me.  497, 
48  Am.  Uec.  604.  Nor  will  tfa^  operate 
by  way  of  rebutter  to  prevent  circuity 
of  action.  Haynes  t,  Steoens,  11  N.  H.  28; 
tiumticr  v.  Barnard,  12  Met.  459;  Bubbard 
V.  Xorton,  10  Conn.  422. 

The  plaintiff's  cause  of  action  is  not 
barred  by  the  statute  of  limitations.  It  did 
not  accrue  until  there  was  an  eviction, 
which  took  place  in  1901,  and  the  statute 
does  not  commence  to  run  until  the  right  of- 
action  has  accrued. 

We  are  also  of  the  opinion  that  it  sufH- 
cientlv  appears  in  the  case  that  there  was 
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eviction  by  one  holding  a  paramount  title. 
It  is  admitted  that  Mrs.  Parriah  brou^t  her 
action  against  the  plaintiff  and  recovered 

judgment,  and  that  by  process  issuing  upon 
said  judgment  the  plaintiff  was  evicted. 
Both  parties  claimed  under  John  Arm- 
strong, and  Mrs.  Parrish  held  a  deed  from 
Armstrong  prior  in  date  to  the  deed  from 
him  to  the  Justices,  under  which  the  plain- 
tiff in  this  action  claims.  As  Uie  parties 
were  estopped  to  deny  the  title  of  John 
Armstrong,  the  older  'deed  of  Mrs.  Parrish 
was  suflicient  to  show  that  she  held  the  bet- 
ter title  as  between  her  and  the  plaintiff. 

The  next  question  in  the  case  relates  to 
the  damages,  and  especially  to  the  right  of 
the  plaintiff  to  have  counsel  fees  which  he 
paid  out  in  defending  the  suit  of  Parrish  v. 
Wiggins  included  in  the  recovery.  The  cove- 
nant of  warranty  is  a  contract  of  indemnity* 
and,  while  the  usual  rule  is  that  the  plain- 
tiff recover  only  the  amount  of  the  pur- 
cha<<e  money  and  intereat,  it  is  held  by  many 
courts  outside  of  this  state  that  he  can  re- 
cover also  any  amount  he  is  compelled  to 
pay  as  costs  and  expenses  in  defense  of  the 
title,  so  that  he  may  l>e  fully  indemnified 
against  any  loss  by  reason  of  the  breach  of 
the  covenant,  provided  always  the  cost  and 
expenses  so  paid  by  him  are  reasonable.  It 
seems  to  be  conceded  in  some  of  the  cases 
that  he  is  entitled  to  recover  as  a  part  of 
his  compensation  or  damages  the  cost  of  de- 
fending the  suit  in  whi»i  the  judgment 
against  him  for  the  possession  of  the  prem- 
ises was  given,  and  also  that  attorneys'  fees 
may  be  included  when  the  warrantor  has 
been  notiUed  of  the  suit,  and  requested  or 
vouched  to  come  in  and  defend  the  title; 
and  it  is  held  in  the  greater  number  of  eases 
that  he  is  entitled  to  recover  attorneys'  fees 
whether  the  covenantor  was  notified  or  not. 
The  reason  for  this  rule,  as  gathered  from 
the  cases,  would  seem  to  be  based  u\>on  the 
follofting  considerations:  If  the  cove- 
nantee defends  the  suit  in  good  faith,  and 
with  proper  diligence,  what  he  does  is  for 
the  l>ene(iL  of  the  covenantor,  and  such  ex- 
penses as  are  necessarily  incurred  by  him 
are,  therefore,  inseparably  connected  with 
his  claim  of  indemnity.  It  would  be  too 
much  to  require  the  grantee  in  a  deed  of 
warranty  to  decide  at  his  peril  on  the  va- 
lidity of  a  title  set  up  in  opposition  to  that 
whicli  tlip  grantor  undertook  to  convey.  By 
the  covenant  the  grantor  agrees,  not  only  to 
warrant,  but  to  defend,  the  title;  and  if  the 
covenantee  is  compelled  to  make  the  de- 
fense, or  BuITer  a  judgment  by  default,  he 
should  recover  in  an  action  on  the  cove- 
nant, as  it  is  a  contract  of  indemnity,  what 
he  has  thus  been  compelled  to  pay  out. 
fimilh  V.  Compton,  3  Barn.  &  Ad.  407 ;  Sum- 
vrr  V.  "SV illiain.8,  8  Mass.  162,  5  Am.  Dec. 
y3;  Ricktrl  v.  Snyder,  9  Wend.  410;  Rycr- 
son  v.  Chapman,  06  Me.  557;  Mescrvey  v. 

94  Iowa,  222,  02  N.  W.  767;  Bard- 
ing  V.  Larkin,  41  III.  420.  Whether  these 
considerations  should  Induce  us  to  allow 
counsel  fees  as  a  part  of  the  damages  is  a 
question  we  need  not  decide  until  it  is  actu- 
ally presented  in  a  ease  before  us.  While, 
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as  we  htive  already  said,  it  seems  to  be  held 
in  a  majority  of  the  cases  that  the  cove- 
nantee may  Increase  his  damages  hj  the 
amount  of  reasonable  costs  and  counsel 
fees  paid  by  him  in  defending  the  suit  for 
the  recovery  of  the  land  without  giving  no- 
tice to  the  covenantor,  we  prefer  to  adopt 
tlie  rule  which  appears  to  us  to  be  more  in 
consonance  with  reason  and  right,  and  to 
rwogniiie  and  enforce  the  just  principle  that 
a  man  should  be  heard  before  he  is  required 
to  pay,  or  to  have  his  day  in  court,  or  at 
least  a  chance  to  have  it.  We  think  that 
the  covenantor  was  entitled  to  notice  to 
come  in  and  defend  the  suit,  and  that  he 
should  not  be  adjudged  to  pay  any  counsel 
fees  without  having  had  an  opportunity  to 
comply  with  his  contract  and  defend  the 
suit  himself,  or,  if  he  desired  to  do  so,  to 
suhmit  to  judgment,  and  save  any  addition- 
al costs  and  expenses,  if  he  should  discover 
that  his  title  was  so  defective  as  to  render 
useless  further  resistance  to  tiie  suit.  This 
view  is  well  expressed  in  the  case  of  Cheat' 
Hill  V.  I.vsort,  105  Ala.  163,  16  So.  726: 
"  'Had  notice  been  given  to  the  appellants 
[covenantora],  they  might  have  thought 
proper  to  defend  the  suit,  and  employ  their 
own  counsel,  or  they  might  have  come  to 
the  conclusion  that  the  title  of  the  plain- 
tilf  in  the  ejectment  could  not  be  success- 
fully resisted,  and  they  might,  therefore, 
have  determined  not  to  incur  a  useless  ex- 
pense in  making  a  defense,  and  preferred 
to  perform  their  covenant  by  paying  to  the 
appellees  the  amount  of  damages  to  which 
they  might  be  entitled.'  Crisfield  v.  Storr, 
30  Md.  129-151,  11  Am.  Rep.  480.  Of 
oonrse,  this  rule  would  not  apply  to  such 
of  the  costs  of  the  ejectment  suit  as  would 
be  adjudged  against  the  defendant  therein, 
tliough  no  defense  was  made,  as  upon  de- 
fault, for  instance;  and  these,  we  ftppre- 
hciid.  mijjht  be  recovered  on  the  covenant 
notwithstanding  notice  to  the  covenantor 
had  not  been  given,  since  it  is  only  the  ex- 

fH'iises  of  defending  the  suit  which  he  would 
lave  upon  notice,  the  election  of  incurring 
or  not."  The  rule  wc  propose  to  adopt  is 
the  safest  and  best,  as  it  is  easy  and  con- 
\-enient  for  the  covenantee  to  give  Buch  no- 
tit^,  and,  besides,  important  advantages 
nii«(ht  accrue  to  him  from  doing  so.  There 
is  no  hardship  in  the  rule,  as  there  would 
or  might  be  if  a  contrary  rule  were  laid 
down. 

The  appellant  does  not  except  to  the  al- 
lowance of  the  costs  of  the  other  suit  in 
which  plaintilT  lost  the  land,  but  does  ex- 
cept  to  the  award  of  counsel  fees  as  part  of 
the  damages,  because  no  notice  of  the  suit 
«Ti8  given.  As  it  does  not  appear  in  the 
cflHO  that  any  such  notice  was  served  on  the 
(Icfendnnt,  this  exception  is  sustained,  and 
the  judgment  of  the  court  below  is  modified 
fltTordingly. 

The  last  objection  to  the  plaintiff's  right 
to  reco\'er  upon  the  facta  stated  cannot  be 
sustained,  ft  is  not  necessary,  in  this  case, 
that  real  asseta  should  have  descended  to 
the  heirs  of  Armstrong.  They  are  not  sued 
in  the  case  for  the  breach ;  and  in  an  action 
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on  the  covenant,  as  distin^ished  from  the 
ancient  warranty,  the  plaintitT  is  not  re- 
quired to  show  that  the  heirs  received  real 
assets.  The  plaintiff  is  not  trying  to  avail 
himself  of  the  warranty  by  way  of  rebutter. 
The  ordinary  covenants  for  title  are  per- 
sonal covenants  in  the  sense  that  they  are 
binding  on  the  personal  representative  of 
the  covenantor,  and,  though  they  run  with 
the  land,  they  are  not  strictly  real  cove- 
nants within  the  meaning  of  the  ancient 
feudal  law.  Carter  v.  Dcnnian,  23  N.  J.  L. 
2(30.  This  ia  like  any  other  action  on  a 
covenant  sounding  in  damages,  and  the 
judgment  will  be  satisfied  out  of  the  assets, 
of  the  covenantor,  whether  personal  or  real, 
in  like  manner  as  a  recovery  upon  any  other 
obligation.  Under  our  present  procedure 
the  plaintiff  merely  recovers  judgment  for 
his  damages,  and  he  must  obtain  satisfac- 
tion, not  by  execution,  but  by  a  proceeding 
to  have  the  assets  of  the  intestate  applied 
to  its  payment.  There  must  be  assets,  it 
is  true,  before  the  plaintiiTs  claim  can  be 
satisfied,  but  the  fact  that  no  assets  have 
dfMicended  to  the  heirs  will  not  defeat  the 
plaintiff's  right  to  have  a  judgment  against 
the  administrator.  If  there  are  no  persona! 
or  real  astsets,  the  plaintiff  will  get  nothing 
on  his  judgment.    That  is  all. 

There  was  error  in  the  judgment  of  the 
court  below  as  above  indicated,  and  judg- 
ment will  be  entered  in  accordance  with 
the  principles  stated  in  this  opinion. 

Judgment  modified  and  affirmed. 


STATE  of  North  Carolina,  Appt., 

V. 

Albert  JONES. 

(182  N.  C.  1043.) 

A  man  caunot  be  proMecnted  for  crim- 
inal IrespMa  for  enterlnv  apon  hi* 
wlfe'B  land  with  Intent  to  make  hla  rest- 
deace  there,  altboOKh  she  has  left  him  and  re- 
moved from  the  premises  upon  good  grounds 
for  believing  that  he  has  been  guilty  of  adul- 
tery, and  has  forbidden  bim  again  to  enter 
upon  them,  and  the  Constitution  provides 
that  her  property  shall  be  and  remalQ  her 
sole  and  separate  estate. 

(Clark,  Oh.  J..  aUtmU.) 

(April  21,  1003.) 

API'EAL  bv  the  state  from  a  judgment  of 
the  Superior  Court  for  Wake  County 
acquitting  defendant  of  the  charge  of  crim- 
inal trespass.  Affirmed. 
The  facts  are  stated  in  the  opinion, 
Mr.  Robert  D.  Gilmer,  Attorn^  Gen- 
eral, for  the  State. 

NoTK. — Kor  the  somewhat  similar  question  of 
the  right  of  a  wife  suing  for  divorce  to  an  In- 
junction to  restrain  her  husband  from  Interfer- 
lug  with  her  property  or  entering  her  dwelling- 
pending  suit,  see.  In  this  series,  Lyon  v.  Lyott 
(Ga.)  42  L.  K.  A.  194. 
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MontgomeiT,  J.,  delivered  tbe  ■  opinion 

■of  the  court: 

The  wife  of  the  defendant,  vho  was  the 
■owner  of  the  praises  on  which  they  resided 
up  to  November,  1892,  left  on  that  da^,  and 
has  remained  off  ever  since,  having  good 
.grounds  for  believing  that  the  defendant  had 
been  for  some  time  living  in  adultery  with 
a  woman  in  the  neighborhood.  She  had,  be- 
fore she  left  her  home,  urged  upon  the  de- 
fendant to  leave  her  premises,  that  she 
might  lire  there  alone,  and  he  refused  to  do 
-80.  Tlie  defendant  had  been  living  on  the 
land  all  the  while,  although,  shortly  after 
having  left  herself,  she  ordered  the  defendant 
to  leavCj  and  not  to  enter  again.  Upon  his 
frequent  ingress  and  egress  and  refusal  to 
leave,  a  warrant  was  issued  for  entering 
upon  the  land  after  being  forbidden.  He  was 
found  guilty  in  tlie  court  of  a  justice  of  the 
peace,  and  fined.  From  that  Jud^nnent  he 
appealed  to  the  superior  court,  above 
facts  were  found  by  a  special  verdict  in  the 
superior  court,  and  upon  them  the  court  ad- 
judged that  the  defendant  was  not  guilty. 

VVe  can  see  no  error  in  the  judgment.  Not- 
withstanding the  fact  that  the  wife  may 
have  good  grounds  to  suspect  the  defendant 
liusbnnd  of  immoral  conduct,  they  are  still, 
in  the  eye  of  the  law,  husband  and  wife,  and 
there  has  been  no  separation  by  a  decree  for 
a  divorce,  a  menm  et  thoro.  This  case  jn'e 
aents  the  novel  feature  of  a  wife  seeking  a 
judicial  separation  from  her  husband  by  the 
■criminal  action  of  trespass.  In  Manning  v. 
Mnnning,  79  N.  C.  283,  28  Am.  Rep.  324,  the 
liuHbaod  and  wife  occupied  the  same  hduse 
and  farnt,  the  property  of  the  wife,  and  the 
action  by  the  wife  against  the  husband  was 
an  action  of  ejectment.  He  had  taken  pos- 
session of  the  properfyi  was  using  it  as  his 
-own,  and  had  Keen  appropriating  the  rents 
nnd  profits  to  his  own  use,  without  apply- 
ing any  part  of  the  same  to  the  wife's  com- 
fort and  support.  This  court  held  that  the 
wife  wa»  entitled  to  an  order  for  the  posses- 
sion of  the  property,  but  that  the  husband 
-could  not  be  ejected  from  the  premises,  for 
that  was  "a  proposition  fraught,  as  I  con- 
■fseive,  with  the  most  dangerous  consequences 
to  society,  to  wit,  that  a  wife  may,  under  the 
forms  and  with  the  sanction  of  law,  at  her 
-own  will,  and  without  cause,  eject  her  hus- 
band fromher  dwelling  and  society  because  the 
house  is  her  separate  property.  I  can  never 
agree  that  either  husband  or  wife  can,  with- 
out committing  those  offenses  which  the  law 
designates  as  causes  of  divorce  or  separa- 
tion, invoke  the  aid  of  the  courts  to  rrader 
a  judgment,  the  unavoidable  consequences  of 
T/hich  would  be  a  separation  of  man  and 
wife.  Nothing  less  than  an  express  and  posi- 
tive statute  to  that  effect  can  control  or  de- 
stroy that  highest  of  all  the  obligations  im- 
posed in  the  marriage  relation, — that  man 
and  wife  shall  live  together.  Any  decision 
of  the  courts,  the  direct  or  incidental  result 
•of  which  is  to  destroy  the  sanctity  ot  mar- 
riage in  that  particular,  can  but  weaken  and 
undermine  the  surest  foundation  upon  ^i'hich 
the  structure  of  society,  and,  throiigh  it,  our 
political  institutions,  rest,  and  command 
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our  confldence."  The  court  further  said: 
"By  the  matrimonial  contract  the  husband 
and  wife  are  to  live  together,  and  the  law, 
divine  as  well  as  human,  has,  whether  wisely 
or  unwisely,  made  him  the  ruler  of  the 
household ;  and  the  well-understood  and 
well-defined  legal  duties,  relations,  and  obli- 
gations of  the  marriage  compact  cannot  be 
abridged  or  changed  at  the  will  of  either,  or 
otherwise  or  for  other  causes  than  are  pre- 
scribed in  the  statute  in  relation  to  divorce 
and  alimony."  In  that  case  the  parties  were 
occupying  together  the  premises;  but  does 
the  fact  in  the  present  case  that  the  wife 
has  abandoned  her  husband  and  their  home, 
and  made  her  residence  elsewhere,  alter  the 
principle  involved  in  the  case  from  which  we 
have  just  quoted!  Are  not  the  purpose  and 
effect  of  the  present  action,  if  successful,  the 
separation  oi  the  husband  and  the  wife  and 
the  destruction  of  the  home  relations  T  Can 
it  be  that  a  wife  may,  whenever  she  sees  fit, 
leave  her  home,  and  take  up  her  residenoe 
in  another  place,  refuse  the  society  of  her 
husband,  and  indict  him  an  a  trespasser  if 
he  puts  his  foot  upon  the  wife's  abandoned 
property,  the  place  he  has  made  his  home! 
Have  we  reached  that  stage  of  social  prog- 
ress when,  tlie  sacred  relation  of  husband 
and  wife  and  the  hallowed  influences  of  the 
home  are  convicted  into  mere  traditi<»i8, 
wiUiout  power  to  influence,  and  dreams  in- 
stead of  relations  T  It  would  seem  so  to  us 
if  we  were  to  hold  that  the  indictment  in 
this  case  was  lawful  and  proper. 

If  the  husband  should  commit  any  of  those 
acts  which  the  law  points  out  as  causes  of 
divorce,  the  wife  may  effect  a  separation 
from  him  under  the  chapter  of  the  Code  on 
divorce  and  alimony,  and  only  in  that  way. 
The  case  of  Taylor  v.  Taylor,  112  N.  C.  134, 
16  8.  E.  1019,  does  not  have  application  to 
the  facts  of  ttiis  case.  There  the  plaintiff, 
who  was  the  wife  of  the  defendant,  brought 
an  action  against  him  to  recover  possession 
of  her  land,  and  for  an  injunction  to  re- 
strain him  from  interfering  with  her  exclu- 
sive control  and  management  of  her  prt^ 
erty.  The  court  said:  "The  plaintiff  is  en- 
titled to  the  possession  of  the  land,  exdusive 
of  the  husband,  until  a  reconciliation  has 
been  effected."  But  the  parties  had  been  di- 
vorced a  mensa  et  thoro. 

Ho  error. 

Clark,  Ch.  J.,  dissenting: 

This  is  a  criminal  action  b^nn  before  a 
justice  of  the  peace  against  the  defendant  for 
entering  upon  a  certain  tract  of  land,  the 
property  of  his  wife,  afto"  being  f(»bidden 
by  her  so  to  do,  and  without  license  there- 
for. Code  188.3,  $  1120.  Found  guilty,  and 
iined  .$1  and  costs,  the  defendant  appealed 
to  the  superior  court,  where  the  jury  found, 
in  a  special  verdict,  that  the  wife  of  the  de- 
fendant, having  good  grounds  to  believe  that 
her  husband  was  and  had  been  for  some 
months  living  in  adultery  with  a  woman  in 
the  neighborhood,  ur^ed  him  to  leave  the 
premise,  that  she  might  live  alone.  This 
he  refused  to  do,  whereupon  she  left,  and  has 
remained  away  ever  since.  She  then  ordered 
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her  husband  to  leave  that  tract  of  land,  and 
not  enter  on  it  again,  but  be  refused  to  ob- 
serve this  order,  and  has  since  that  time  re- 
peatedly been  off  of  said  land  but  has  al- 
ways returned  thereon,  living  there  continu- 
ouHly.  contrary  to  her  will.  Upon  these  facts 
it  was  error  in  his  honor  to  hold  that  the 
•defendant  was  not  guilty.  The  Constitution, 
art.  10,  S  6,  provides  that  the  property  of  any 
female,  whether  acquired  before  or  after 
marriage,  "shall  be  and  remain  the  sole 
and  separate  property  of  such  female," 
the  only  restriction  being  the  require- 
ment of  the  written  assent  of  the  hus- 
band to  conveyances  by  her.  In  Tiddy 
■V.  Oravea,  126  N.  C,  at  page  622,  36  S.  E. 
128,  it  was  held,  quoting  and  approving  the 
exuct  language  of  Morrimon,  Oh.  J.,  in 
Walker  v.  Lona,  109  N.  C.  510,  14  S.  E.  299, 
ns  follows:  "This  provision  is  very  broad, 
■comprehensive,  and  thorough  in  its  terms, 
meaning,  and  purpose,  and  plainly  gives  and 
i^pcures  to  the  wife  the  complete  ownership 
and  control  of  her  j)roperty  as  if  she  were 
unmarried,  except  in  the  single  respect  of 
conveying  it.  ISne  must  convey  the  same 
with  .the  assent  irf  the  husband.  It  clearly 
ejccludes  the  ownership  of  the  iiusband  as 
such,  and  sweeps  away  the  common-law 
right  or  estate  he  might  at  one  time  have 
had  as  tenant  by  the  curtesy  initiate."  Since 
the  Constitution,  as  has  thus  been  held  uni- 
formly, secures  to  the  wife  the  "complete 
ownership  and  coutrol  of  her  -prapertjM  it 
she  were  unmarried,"  and  has  "swept  away 
any  common-law  right  or  estate  the  husband 
might  at  one  time  have  had  as  tenant  by  the 
•curtesy  initiate,"  it  follows  that  the  defend- 
ant hnd  no  more  right  to  enter  upon  his 
wife's  land,  ^ua  land,  and  continue  to  reside 
there,  after  being  forbidden  to  do  so,  than 
if  she  were  unmarried.  This  court  has  never 
trenched  upon  the  above  plain  provision  of 
the  Constitution,  so  as  to  give  nim  a  right 
to  occupy  her  realty,  and  use  it  for  his  resi- 
dence, in  her  permanent  absence  therefrom, 
contrary  to  her  prohibition.  His  occupatiou 
of  the  dwelling  and  continuous  use  of  the 
premises  might  well  prevent  her  getting  a 
tenant  or  exercising  the  complete  owner^ip 
&nd  control  guaranteed  to  her  by  the  Consti- 
tution. All  the  court  has  ever  held  is  that, 
when  the  wite  is  residing  upon  the  premises, 
the  husband  has  the  right  of  ingress  to  her 
and  egress  because  of  his  marital  right  to 
enjoy  her  society.  Manning  v.  Manning,  79 
N.  0.  203,  2S  Am.  Rep.  324,  which  is  based 
throughout  on  this  ground.  This  right,  it 
said,  he  cannot  be  deprived  of  except  by 
proceedings  in  divorce,  either  absolute  or 
«  menaa  et  tkoro.  But  when,  as  here,  the 
wife  does  not  reside  upon  the  premises,  but 
has  purposely  removed  therelrom  to  prevent 
his  coming  there,  there  is  no  right  of  ingress 
and  egress  to  her.  She  is  not  there.  He  has 
uo  right  jure  mariti  to  occupy  the  residence 
when  she  has  left  it  permanently,  or  to  enter 
upon  any  of  her  lands  (save  to  come  to  her 
when  there),  if  forbidden  by  her  so  to  enter. 
Her  ownership  and  control  are  sole,  and  ex- 
cludes, as  Merrimon,  Oh.  J.,  above  says,  any 
coinmou-lnw  right  the  husband  ever  had.  Aa 
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reiterated  in  Tiddy  v.  Oi-avea,  126  N.  C.  622, 
3U  S.  E.  128,  the  right  to  tenancy  by  the 
curtesy  after  the  death  of  the  wife  is  purely 
statutory,  and  then  only  as  to  property  the 
wife  does  not  devise.  He  has  no  ri^ht  what- 
ever as  to  her  land  while  she  is  living.  His 
right  of  ingress  and  egress  is  not  as  to  her 
land,  but  as  to  her  presence,  and  does  not 
exist  as  to  any  premises  where  she  is  not. 

In  Jones  v.'Coffey,  100  N.  C,  at  page  618, 
14  S.  E,  85,  it  is  slated  that  the  husband 
"has  the  right  of  ingress  and  egress  and  mar- 
ital occupancy,  but  can  assume  no  dominion 
over  her  land  or  rents,  except  as  her  properly 
constituted  agent:"  and  in  Thompson  v. 
Wiggins,  109  N.  at  page  510,  14  S.  E. 
301,  it  is  said  that  such  rights  give  him,  as 
a^inst  the  world,  a  bare  seisiu  that  makes 
him  a  freeholder,  and  as  such  eligible  to  sit 
on  juries,  but  with  no  dominion  over  the 
realty,  and  with  only  the  right  of  ingress 
and  egress  and  occupancy,  recognized  by 
Manning  v.  Manning,  79  N.  C.  293,  28  Am. 
Rep.  324 ;  and  that,  as  we  have  seen,  is  only 
egi-ess  and  ingress  to  her>  and  joint  occu- 
pancy of  the  dwelling  where  she  resides.  In 
Ex  parte  Watts,  130  N.  C,  at.  page  242,  41 
S.  E.  291,  Douglas,  J.,  said  that  a  surviving 
husband  "had  no  interest  whatever  in  the 
land,  not  even  the  right  of  curtesy,  as  that 
was  destroyed  by  the  will  of  the  wife."  As 
late  as  State  v.  Black  (1864)  60  N.  C.  (1 
Winst.  L.)  266,  86  Am.  Dee.  436,  this  court 
reafltrmed  the  common-law  doctrine  that  a 
husband  bad  a  right  to  whip  his  wife  "if  no 
permanent  injury  be  inflicted;"  Pearson,  Ch. 
J,,  saying;  "A  husband  is  responsible  for 
the  acts  of  his  wife,  and  he  is  required  to 
govern  his  household,  and  for  that  purpose 
the  law  permits  him  to  use  towards  his  wife 
such  a  degree  of  force  as  is  necessary  to  con- 
trol an  unruly  temper  and  make  her  behave 
herself."  Blackstone  and  other  authorities 
to  same  effect,  cited  in  Vann  v.  Bdtoarda,  128 
N'.  C,  at  top  of  page  428,  30  S.  E.  66.  Ten 
years  later,  in  State  v.  Oliver  (1874)  70  N. 
C.  60,  Settle,  J.,  says :  "The  courts  have  ad- 
vanced from  that  barbarism  until  they  have 
reached  the  position  that  the  husband  has 
no  right  to  chastise  his  wife  under  any  cir- 
cumstances." Though  the  Constitution  of 
1868  contained  no  provision  as  to  the  "rights 
of  person"  of  married  women,  its  enhance- 
ment of  their  status  by  their  complete  eman- 
cipation as  to  property  rights  rendered  in- 
evitable this  change  in  tbe  decisions.  Mar- 
ried women  were  recognized  as  bein^  aui 
juris.  They  no  longer  forfeited  their  rights 
by  the  fact  of  marriage. 

While  the  "rights  of  person"  have  been 
thus  secured  to  married  women  by  Judicial 
decision,  the  constitutional  provision  as  to 
their  property  rights  is  equally  as  broad  and 
explicit  that  "all  their  property,  real  and 
personal,"  whether  acquired  "before  or  after 
marriage,  shall  be  and  remain  the  sole  and 
separate  property  of  such  female,"  with 
complete  and  absolute  control  over  the  same, 
even  to  the  power  of  disposing  of  the  same 
by  will,  the  sole  exception  being  (and  no 
statute  can  add  any  further  restriction) 
that  her  "oonvi^yances"  require  the  bus- 
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band's  written  assent.  The  effect  of  similar 
provisions  elsewhere  is  thus  clearly  summed 
up  by  Judge  ('oolcy  (Snyder  v.  People,  S6 
Mich.  lot).  112,  12  Am.  Bep.  302) :  "At  tbe 
common  law,  the  power  of  independent  ac- 
tion and  judgment  was  in  the  bualMUid  alone. 
Now  it  is  in  her,  also,  for  many  purposes. 
But  the  authority  in  her  to  own  and  convey 
property  and  to  sue  and  be  aued,  ia  no  more 
inconsistent  with  the  marital  unity  than  the 
corresponding  authority  in  bim.  8he  is  still 
presumptively  his  agent  to  provide  iot  the 
iioiiitehold,  and  be  is  not  deprived  of  tbe 
liehts  or  relieved  of  the  obli^tions  of  head 
of  the  hounchotd.  except  as  by  their  dealings 
and  intent  to  that  effect  is  indicated.  .  .  . 
The  property  is  hers  alone,  but  the  residence 
IS  equally  his.  .  .  .  The  wife's  dwelling 
UouiiC  can  be  considered  that  of  the  husband 
only  while  be  makes  it  such  in  fact,  and 
there  is  no  such  legal  identity  aa  can  pre- 
clude her  house  being  considered  in  legal 
proceedings  against  him  as  the  dwelling  of 
'another'  when  it  is  no  longer  his  abode."  A 
fortiori,  it  cannot  be  his  dwelling  house 
wlicn  it  has  ceas«d  to  be  hers.  In  Martin  v. 
Kohson.  05  111.  129,  10  Am.  Rep.  578,  it  ia 
well  said,  after  summing  up  the  duties  and 
obligntionn  of  husband  and  wife:  "These 
duties  and  obligations  upon  hurimnd  and 
wife  were  not  the  result  of  the  arrangement 
of  their  property  at  common  law,  but  of  the 
contract  of  marriage,  and  the  relation  there- 
by created,"  which  remain  still  unchanged, 
ttioii^h,  as  to  the  separate  property  of  the 
wife  she  is  now  the  same  as  a  feme  sole.  She 
need  not  join  her  husband  in  a  suit  to  re- 
cover it,  or  for  trespass  to  it.  She  may  even 
prosecute  a  suit  against  him  for  any  unlaw- 
ful interferenoe  with  her  property.  Our 
Code  1883,  |  178,  expressly  provides  that, 
"when  the  nctinn  concerns  her  separate  prcm- 
erty,  she  may  sue  alone."  and  also  that  she 
"may  sue  her  husband"  in  regard  thereto. 
HhuUr  V.  Millsaps,  71  N,  C.  297  (in  which 
the  court  says:  "We  are  called  upon  to 
make  a  new  departure,  leaving  old  ideas  he- 
bind,  and  adapting  ourselves  to  the  new 
onler  of  things  ')  ;  McCormack  v.  Wiggins, 
84  N.  C.  278;  Manning  v.  Hanning,  70  N.  C. 
293.  28  Am.  llep.  324;  McGlcnnery  v.  If  ti- 
ler, 00  N.  C.  215;  Taylor  v.  Apple,  90  N.  C, 
n!.  piiije  31(i ;  liarnea  v.  Barnes,  104  N.  C. 
01.3,  io  S.  i:.  304.  The  right  of  the  wife  to 
the  preservation  and  disposal  of  her  sepa- 
rate i)ropertv,  sjivb  Smith,  Ch.  J.,  in  State  v. 
Fdriis,  tt5  N.  C,"  at  page  095,  59  Am.  Rep. 
21>4.  she  may  now  assert  against  her 
husband  an  well  as  against  a  stranger  in  an 
action  at  law,  as  ia  decided  In  Manning  y. 
Harming,  "9  N.  C.  293,  28  Am.  Rep.  324. 
The  "action  at  law"  is  not  there  restricted 
to  the  civil  side  of  the  docket,  and  there  is 
no  reasoi:  why  it  should  be  if  the  wife  thinks 
a  criminal  proceeding  in  this  case  can  assert 
and  protpct  her  right  to  the  exclusive  con- 
trol of  her  property  more  expeditiously  and 
cht'aply,  or  is  a  more  appropriate  remedy. 
In  the  *Vcntui7  of  Law  Reform,"  &  most 
excellent  collection  of  twelve  lectures  deliv- 
ered at  Lincoln's  Inn  by  eminent  lawyers 
upon  the  present  status  of  the  law  in  Eng- 
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I  land,  it  is  said  (p.  373)  that  "a  wife  may 
I  get  an  injunction  restraining  .her  husband 
'  from  entering  her  house,"  and  (p.  376 )  that 
I  a  wife  atn  take  out  criminal  proceedings 
I  agninat  her  husband  for  stealing  her  prop- 
'  erty.   In  the  present  case  the  wife  cannot 
!  have  a  divorce,  though  the  husband  is  liv- 
ing in  open  adultery,  because  he  has  not 
I  "abandoned  her  and  lived  in  adultery,  as  our 
statute  requires"  {House  v.  House,  131  N. 
\  C.  140,  42  S.  E.  540),  but  for  a  good  cause, 
I  as  the  jury  finds,  she  has  left  him.  If,  ther^ 
I  fore,  she  cannot  forbid  bim  to  go  upon  her 
separate  property,  and  to  live  there  in  her 
itl^enoe,  she  has  lost  that  absolute  control 
I  of  her  property  as  she  had  it  before  mar- 
i  ringe,  and  which  a  constitutional  provision 
guarantees  shall  remain  in  her  after  mar- 
riage.  If  she  cannot  forbid  him  to  go  there, 
I  she  cannot  ask  a  court  to  forbid  his  doinic 
so.  and  hi^  character  and  conduct  may,  and 
I  doubtless  would,  prevent  her  getting  a  ten- 
;  ant  for  that  tract  of  land.    What  aelf-re- 
I  specting  tenant  would  share  the  house  with 
]  the  husband  and  his  paramour?   Besides,  if 
1  he  has  a  right  to  occupy  the  house  at  all  as 
husband,  he  has  a  right  to  the  whole  of  it. 
I  But  the  Constitution  forbids  bim  any  right 
i  to  his  wife's  property.   In  Manning  v.  Man- 
I  ning,  79  N.  C.  293,  28  Am.  Rep.  324,  it  «u 
j  held  that  be  had  the  right  of  ingress  and 
I  i^ress  to  the  wife's  presence,  though  not  to 
I  any  dominion  over  nw  land  or  occupancy 
of  the  house,  except  in  conjunction  with  her. 
I  But  even  the  right  of  access  to  her  person,  if 
contrary  to  her  will,  has  since  that  decision 
been  denied,  though  there  was  no  divorce,  in 
the  famous  Glithcroe  Case  {Quten  v.  Jack- 
son [18911   I  Q-      671)   by  a  unanimous 
bench  in  the  court  of  appeal  in  England. 
Lord  Chancellor  Halsbui^.  Lord  Esher.  M. 
R.,  and  h'ry,  L.  J.,  delivering  opinions.  That 
case   attracted  the   attention   of  iKvjen 
throughout  the  world,  and  has  been  gener- 
ally aceep(ed  as  settling  the  right  of  a  mar- 
ried  woman  to  be  free  as  to  her  person,  as 
well  as  licr  property,  from  the  control  of 
her  husband,  unless  she  is  willing  to  his 
companionship.    He  can  sue  for  divorce  if 
his  own  conduct  so  entitles  him.    As  the 
wife  cannot   by   habeas   corpus  compel  the 
husband  to  abide  with  her,  so  it  was  held 
i  in  the  ClUheroc  Case  that  the  husband  could 
not  enforce  the  unwilling  companionship  of 
the  wife.   The  law  now  recognizes  the  equal- 
ity of  rights  of  both  parties  to  the  marital 
relation,  and  no  longer  as.sevts  the  inferior- 
ity or  subjection  of  women.    The  question 
here  involved  is  not  the  propriety  of  hus- 
I  band  and  wife  living  together  notwithstand- 
ing he  is  living  in  adultery  with  another  wo- 
man.   The  husband  and  wife  are  not  living 
I  together,  and  there  ia  no  process  by  wTiich 
j  the  courts  can  make  her  live  with  him.  It 
is  not  an  issue  of  divorce,  but  of  pro[>erty 
I  rights.    The  sole  question  is,  Can  the  bus- 
\  Inuid  infringe  upou  the  wife's  right  to  havv 
the  sole  custody  of  her  property,  which  the 
Constitution  has  guaranteed  to  her,  or  can 
the  courts  disregard  the  giuiranty  because 
man  and  wife  ought  to  live  together!  Is 
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there  any  hi);her  taw  than  the  Conatitution  T 
Besides,  the  husband's  occupying  the  wife's 
property  in  her  absence  and  against  her  pro- 
hibitioT),  is  not  livinf^  with  her,  even  con- 
atnictivsly.  Certainly,  as  the  wife  was  not 
living  on  this  property,  the  husband  had  no 
right  to  go  tim«  and  occupy  the  house 


against  the  prohibition  of  the  owner.  He 
had  no  intprest  in  the  property.  The  wife 
has  sole  right  to  control  it,  and  as  fully  as 
if  she  had  remained  aingle. 

The  judge  should  have  sustained  the  ac- 
tion of  the  justice  of  the  peace. 


LOUISIANA  SUPREME  COURT. 


.Joseph  C.  SPEYRER 

V. 

Felix  MILLER,  Impleaded,  etc.,  App#. 
(108  La.  204.) 

*1.  Wfcere  ■  liomevtesd  !■  selaed,  wmA 

tbe  aelsnre  !■  enjoined,   the  matter  In 

dispute  Id  the  InJUQCtloo  BUlt  la  the  home- 
stead, and  not  the  amount  of  the  Judgment 
■ongbt  to  be  executed ;  and  the  Injunction 
salt  mast  be  filed  In  another  court  than  that 
of  the  selKure,  If  the  latter  court  has  not  Ju- 
risdiction rations  materUe, 

a.  Where  the  Innd  and  moTKbleH 
claimed  u  homeatend  are  ■eiaed  In  a 
JuBtlce-ot-the-peace  court,  and  an  Injunction 
iB  aued  out  In  the  district  court,  the  movables 
may  be  Included  In  the  injunction,  notwlth- 
atandlng  that  the  ]uatice-of-the-peace  court 
would  have  Jurisdiction  as  to  them. 

S.  An  aflldavlt  for  injnnotiom  In  theae 
words,  "I  swear  that  all  the  tacts  contained 
In  the  foregoing  petition  are  trne,"  fs  suffl- 
clent. 

*UeadnoteB  by  PbotostYj  J. 


NOTB. — Amount  (n  dispute  im  ca»9  of  ta/vnctfon 
agaitut  tht  enforcevunt  of  Uema  or  claUnt 
agaiiut  <p«cl/lc  property. 

I.  Infunotiont  in  favor  of  debtors. 

a.  Against  the  sole  of  exempt  properti/, 

781. 

b.  In  other  cases,  782. 

II.  Injunctions  in  favor  of  Ihtrd  parties. 

a.  Claimants  of  property,  788. 

b.  Mortgagees  and  other  lienors,  785. 

III.  L'ttlftAir  iatereaf*  of  several  parties,  786. 

IV.  Bummarav.  787. 

I.  Inivnotions  in  favor  of  debtors. 

a.  Against  the  sate  of  emempt  property. 

In  Spktbkb  v.  Uiller  It  was  held  that  the 
matter  In  dispute  was  the  real  value  of  the 
property  claimed  as  a  homestead,  and  not  the 
amount  of  the  Jad^ent  sought  to  be  executed, 
where  the  debtor  sought  an  Injunction  In  the 
district  court  against  the  sale  of  exempt  prop- 
erty under  executions  from  a  Justice  of  the 
peace.  La.  Code  Pr.  arts.  61T,  629,  provide  that 
It  Is  for  the  court  which  has  rendered  the  Judg- 
ment to  take  cottnlzance  of  the  manner  of  Its 
ezeculion.  An  exception  had  been  ingrafted  on 
the  Code  by  the  decisions  In  that  state,'  so 
tbat,  where  the  property  of  a  third  person  was 
Btdzed,  and  the  value  of  the  proper^  exceeded 
the  limit  of  the  Jurisdiction  of  the  seizure 
court.  It  was  held  that  the  only  question  that 
could  be  raised  was  that  of  the  ownership  of  the 
property  seised,  and  that  the  value  of  the  prop- 
erty tested  the  Jurisdiction  of  the  court.  The 
rule  was  further  extended  In  the  Speyrbb  Cabb 
to  apply  to  a  defendant  in  an  execution  seeking 
to  restrain  a  levy  on  exempt  property.  The 
court  said  :  "Ilence,  In  the  caw  of  an  ordinary 
(il  L.  R.  A. 


4.  Where  the  amount  In  which  bond 
ahonld  be  viven  tmm  not  been  tlxed  bT 
the  Indve,  the  injnnetlon  must  be  dissolved, 

and  cannot  be  saved  by  Invocation  of  the  dor- 
trine  that  an  Injunction  will  not  be  dissolved 
where  It  appears  that  another  writ  could  be 
sued  out  imnediately. 

5.  The  praetloe  of  tnelndlnv  In  one  in- 
jnnetlon several  separate  aelsnres 
made  by  creditors  between  whom  there  Is  no 
privity  Is  not  to  be  encouraged,  and  can  be 
sanctioned  only  In  highly  exceptional  cases, 
where  evidently  no  inconvenience  can  be  oc- 
casioned to  the  defendants  In  injunction,  and 
no  complication  can  possibly  arise. 

6.  An  order  rcqnlrlna;  m  bond  to  be 
slTen  In  favor  of  each  of  the  defeDdants  la 
not  complied  with  by  giving  bond  In  favor  of 
the  defendants  Jointly. 

7.  Statutory  damages  on  the  dissolu- 
tion of  an  Injunction  will  not  be  al- 
lowed where,  the  merits  not  having  been 
gone  Into,  the  conrt  cannot  say  tbat  the 
equitable  remedy  of  injunction  has  been 
abused. 

(May  26,  1002.) 


defendant  In  execution  the  amount  of  the  Judg- 
ment is  always  and  Inevitably  the  amount  In 
dispute,  and  the  test  of  the  Jurisdiction,  no 
matter  In  what  shape  the  litigation  may  frame 
Itself.  But  this  reason  does  not  bold  In  the 
case  of  the  homesteader.  While  be  owes  the 
debt  his  homestead  property  Is  not  liable  for 
it,  and  every  dollar  of  the  property  taken  away 
from  him  by  the  selsure  would  be  that  much 
property  of  which  he  would  have  been  deprived 
in  violation  of  the  rights  secured  to  him  by  the 
Constitution  and  laws  of  the  state.  His  home- 
stead Is  a  right  additional  to  and  independent 
of  bis  ordinary  right  of  ownership.  It  is  an 
additional  tenure  by  which  he  holds  the  prop- 
erty, and,  in  a  litigation  Involving  the  ques- 
tion of  homestead  vel  non,  it  la  not  his  ordi- 
nary tenure  of  ownership  that  he  is  vindicat- 
ing, but  this  special,  separate.  Constitution- 
conferred  tenure.  In  vindicating  this  tenure 
he  stands  toward  the  seizure  in  precisely  the 
aame  attitude  as  the  third  person  whose  prop- 
erty has  been  seized.  The  property  seized  la 
not  more  liable  to  the  seisiure  In  his  case  than 
la  the  case  of  the  tblrd  person,  lie,  as  much 
as  the  third  person,  raises  an  Issue  not  touch- 
lofc  the  validity  oC  the  Judgment  or  the  reRUlar- 
Ity  of  the  execution,  but  confined  strictly  to 
the  liability  of  the  property  to  the  selxnra" 
Tills  decision  seems  to  be  in  accord  with  the 
weight  of  authority. 

In  HcQInty  v.  Richmond,  27  La.  Ann.  606, 
where  an  injunction  was  sought  by  the  debtor 
to  prevent  the  sale  of  his  homestead  under  a 
Judgment,  It  was  held  that  the  value  of  the 
property  was  not  to  be  considered,  but  that.  If 
the  parish  court  had  the  Jurisdiction  neces- 
sary to  authorize  It  to  render  a  Judgment  It 
had  Jurisdiction  to  prevent  that  Judgment  from 
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APPEAL  by  defendant  Miller,  constable, 
from  a  judgment  of  the  Judicial  Dis- 
trict Court  for  the  Parish  of  St.  Landry, 
in  tavor  of  plaintiff  in  an  action  brought  to 
enjoin    the    enforcement   of  an  execution 
against  homestead  property.  Reversed. 
The  facts  Are  stated  in  the  opinion. 
Mr.  William  J.  Sandoi>  for  appellant: 
District  courts  are  without  juriadictioo  to 
enjoin  the  execution  of  judgments  of  jus- 
tic«a  of  the  peace  in  their  own  parish. 

Stevenson  v.  Weber,  29  La.  Ann.  108 ; 
Qoodrich  V.  Munion,  29  I^a.  Ann.  375;  Du- 
fossat  V.  Aerens,  18  La.  Ann.  339;  Code 
Pr.  604. 

The  execution  of  a  judgment  can  be  en- 
joined by  no  other  court  than  that  from 
which  the  writ  issued. 

Arthun  V.  Villcre,  43  La.  Ann.  414,  9  So. 

127. 


This  is  not  a  suit  involving  "title  to  real 
estate,"  because  plaintiff's  title  is  expressly 
recognized  by  defendants  when  they  seize 
the  property  which  he  claims  as  a  home- 
stead. 

Code  Fr.  1144;  La.  Ker.  Stat.  040. 
Where  the  defects  in  the  injunetitm  pro- 
ceedings are  vital  to  the  issuance  of  the 

writ,  the  judge  is  bound  to  dissolve  it.  The 
insufficiency  of  the  affidavit,  or  the  failure 
of  the  order  to  fix  the  amount  of  the  bond, 
is  fatal  on  demurrer. 

Code  Pr.  304;  (ireen  v,  Suey,  23  La.  Ann. 
704;  Slason  v.  Fuller,  12  La.  Ann.  68;  Belt 
V.  Riggs,  37  La.  Ann.  813;  La.  Rev.  SUt. 
463,  1763. 

TTiCTe  being  no  identity  or  privity  of  in- 
terL-Bt  between  the  three  parties  made  de- 
fendants in  this  suit,  th^  cannot  be  joined 
in  one  suit. 


being  BatlBfied  the  sale  of  property  not  sub- 
ject to  seizure. 

Tbis  decision  was  overruled  in  Bpb7biih 
Miller,  the  court  saying:  "Tlie  first  reason, 
namely,  'that  the  value  of  the  property  seized 
is  not  to  be  considered,*  Is  not  a  reason,  but 
a  declsloD  of  tbe  case.  Whether  such  value  1e  ta 
be  considered  Is  the  very  question  up  for  de- 
cision, and  we  have  endeavored  above  to  dem- 
onstrate tbe  afflnnatlve  of  that  question.  The 
second  reason,  namely,  'that.  If  the  parish  court 
had  tbe  jurisdiction  necessary  to  authorize  It 
to  render  a  Judgment,  It  bad  Jurisdiction  to 
prevent  that  Judgment  from  being  satlsaed  by 
the  sale  of  the  property  not  aubject  to  seiz- 
ure,' has  as  an  argument  the  defect  of  proving 
too  much.  It  proves  that  In  the  case  of  the 
seizure  of  a  third  person's  property  the  seiz- 
ure court  has  Jurisdiction  to  enjoin  the  sale, 
regardless  of  the  valtie  of  the  property.  This 
reason  would  overthrow  a  settled  Jurispru- 
dence." 

An  execution  from  the  district  court  was 
sought  to  be  enjoined  In  tbe  county  court  on 

the  ground  that  tbe  property  levied  upon  was 
exempt.  Tbe  value  of  the  property  was  within 
the  Jurisdiction  of  the  county  court.  It  was 
held  that  the  county  court  bad  Jurisdiction  to 
enjoin  the  sale  of  the  property  under  execu- 
tion, under  Tex.  Const,  art.  5,  |  16,  providing 
that  county  courts  shall  have  exclusive  Juris- 
diction also  of  civil  cases  when  the  matter  In 
controversy  shall  exceed  $200  and  not  exceed 
$500,  exclusive  of  Intereet,  end  concurrent  Ju- 
risdiction with  the  district  court  when  tbe  mat- 
ter in  controversy  shall  exceed  $500  and  not 
exceed  $1,0U0,  and  tbe  county  court  Bball 
have  power  to  Issue  writs  of  injunction  neces- 
sary to  the  enforcement  of  the  Jurisdiction  of 
said  courts.  Anderson  v.  Larremore,  1  Tex. 
App.  Civ.  Cos.  (White  &  W.)  |  947,  p.  632. 
The  amount  of  the  execution  was  not  stated 
in  this  case. 

Sn,  where  the  defendant  in  an  execution  Is- 
sued from  the  Justice's  court  for  $35  obtained 
an  injunction  against  tbe  sate  thereof  in  the 
district  court,  on  the  ground  that  tbe  proper- 
ty was  exempt  from  execution.  It  was  held  that 
the  district  court  had  jurisdiction  to  fn^nt  the 
Injunction.  Alexander  v.  Holt,  5ii  Tex.  20f>. 
This  was  on  the  ground  that  tbe  district  court 
had  powvr  to  grout  Injunctions  in  cases 
In  which  a  court  of  chancery,  ander  the  set- 
tled rules  of  equity  power,  had  power  to  Issue 
the  same.  It  did  not  Involve  any  question  as 
to  what  was  the  amount  in  controversy. 

And  In  Stein  v.  Frleberg,  64  Tex.  271,  where 
a  levy  under  an  execution  from  a  Justice  was 
made  upon  a  mare  of  the  value  of  f  150  that  wax 
01  L.  11.  A. 


claimed  to  be  exempt,  and  an  injunction  wu 
Issued  by  the  district  court  to  prevent  tbe 
sale.  It  was  contended  that  the  amount  In  con- 
troversy was  too  small  to  give  Jurisdiction  to 
the  district  court.  It  was  held  that,  under  tbe 
general  power  to  issue  writs  of  injunction,  la 
cases  In  which  a  court  of  chancery  tmder  the 
settled  rules  of  equity  would  have  power  to 
Issue  them,  the  court  had  the  power  to  Issue 
tbe  injunction  without  reference  to  tiie  amonnt 
In  controversy. 

In  Grangell  v.  Taylor,  ICS  La.  324,  29  8o. 
SS7),  on  an  appeal  from  an  Injunction  against 
tbe  seizure  of  notarial  fees  amounting  to  $250 
on  a  judgment  of  $2,000  in  garnishment,  it 
was  held  that  the  appellate  court  bad  no  Juris- 
diction. La.  Const.  1808,  art.  85,  provides  ap- 
pellate Jurisdiction  where  tbe  amount  in  con- 
troversy exceeds  $2,000.  In  this  case  the  in- 
junction was  obtained  by  the  debtor  against  the 
Judgment  creditor.  Tbe  ground  of  tbe  injunc- 
tion was  not  stated,  and  it  was  not  shown 
wlietbcr  It  was  on  the  ground  tbat  the  notarial 
fees  were  exempt  or  not. 


b.  In  other  catea. 

The  rule  seems  to  be  well   settled  that,  in 

actions  by  the  debtor  In  execution  against  the 
lilalntlFT  In  the  judgment  to  enjoin  an  execu- 
tion sale  of  bis  property,  In  the  absence  of  spe- 
cial statutory  provisions,  tbe  amount  of  tbe 
execution,  and  not  the  value  of  tbe  property 
selKcid.  determines  the  Jurisdiction  of  the  en- 
joining court. 

A  judgment  debtor  sought  to  enjoin  a  sale 
of  his  real  estate  for  tbe  balance  due  on  an 
execution  after  It  had  been  partly  satisfled  by 
a  sale  of  personalty.  It  was  held  tliat  tbe  ap- 
pellate Jurisdiction  was  tested  by  tbe  amonnt 
enjoined.  Francisco  Oauttaler,  35  La.  Ann. 
3!>3.  In  ibis  case  tbe  court  said  tliat  tt  was 
otherwise  when  third  parties  Bought  to  enjoin 
a  levy  on  their  properly. 

And  on  an  injunction  against  a  sale  under  a 
mortgage  note  of  $2rj0  it  was  held  that  the  ap- 
pellate court  had  no  Jurisdiction,  although  the 
land  levied  upou  was  worth  more  than  $300, 
and  the  plalntlll  In  the  injunction  suit  prayed 
for  $500  damages  and  $100  attorney's  fees.  Hol- 
land V.  Dnchamp.  12  La.  Ann.  TS4.  It  was 
claimed  that  the  order  nt  seizure  was  prema- 
ture. 

And  where  an  Injunction  against  an  execu- 
tion sale  was  sought  by  the  judgment  debtor 
oD  account  of  irregularities  In  the  proceedings. 
It  was  held  tbat  the  amount  in  dispute,  and 
not  the.  value  of  the  property  levied  upon,  de- 
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Broadvell  v.  Smith,  28  La.  Ann.  172; 
llfavor  V.  Arniant,  14  La.  Ann.  177;  Garland. 
CodePr.  56,  2,  (d). 

Mr.  ChArlM  Frederiek  Oarlamd  for 
appellee. 

PvoToaty,  J.,  delivered  the  (pinion  of  the 
court: 

Three  of  the  creditors  of  the  plaintiff, 
Joseph  Speyrer,  obtained  judgment  against 
him  in  the  justice  of  the  peace  court,  and 
cauaed  execution  to  issue  against  him,  and 
bis  property  to  be  seized.  Between  these 
creditors  there  existed  no  privity  of  inter- 
est. The  judgments  and  the  executions  were 
separate.  Toe  property  was  already  under 
seizure  by  virtue  of  an  executitm  issued  by 
the  district  court,  and  the  seizures  were  made 
on  the  top  of  this  other  seizure,  and  there 
was  pending  in  the  district  court  an  injunc- 


tion suit  involving  the  question  of  the  lia- 
bility of  said  property  to  seizure;  the  same- 
being  claimed  to  the  homestead.  Under 
these  circumstances,  it  was  thought  advis- 
able to  Btay  proceedings  on  the  three  seizures- 
until  this  question  of  homestead  should  have 
been  determined  in  the  diatrict-oourt  suit 
and  accordingly  the  parties  entered  into  an 
agreement  to  that  effect,  and,  in  pursuance 
of  this  agreement,  proceedings  were  stayed 
on  the  three  seizures.  And  so  matters  re- 
mained  until  the  termination  of  the  district- 
court  suit,  when  the  constable  proceeded  to- 
advertise  the  property  for  sale  without  re- 
newing his  notice  to  the  seized  debtor  that 
he  would  so  proceed  unless  the  debt  wns- 
paid.  Tlie  distriot-eourt  suit  had  been  set- 
tled without  a  trial,  and  therefore  had  not 
determined  the  question  of  the  alleged  ex- 
emption of  the  property  from  seizure.  In 


termloed  the  Jurisdiction  of  the  appellate  court. 
Bruneau  v.  Uanghtos,  16  La.  Ann.  47. 

In  Wheeler  &  W.  iitg.  Co.  v.  Whltener,  2 
Tex.  App.  Clr.  Caa  (WUIbod)  |  IS,  p.  23,  which 
was  an  action  In  the  county  court  by  the  debt 
or  to  enjoin  the  execution  of  a  Justice's  Judg- 
ment, It  was  held  that  the  amount  In  contro- 
versy  In  the  Injunction  was  the  amount  of  the 
Justice's  Judgment,  and  not  the  value  of  the 
property  levied  upon.  The  grounds  for  the  In- 
junction were  not  stated. 

And  In  an  action  to  annul  and  enjoin  a  Judg- 
ment as  between  the  parties,  It  was  held  that 
the  jurisdiction  of  the  appellate  court  depended 
on  the  amount  of  the  Judement  soiigbt  to  be 
annulled,  and  not  on  the  value  of  the  property 
seized  or  the  amount  of  the  damages  claimed. 
Cushlug  V.  Sambola,  SO  La.  Ann.  426. 

In  an  action  of  nullity  accompanied  with  an 
Injunction  nfralnst  the  execution  of  a  judgment, 
nltboufih  the  property  was  worth  more  than 
$300  and  the  Judgment  less  than  that  amount, 
It  was  held  that  the  supreme  court  had  no  Ju- 
risdiction on  an  appeal,  although  a  claim  for 
$ijOO  daraases  was  made.  Poree  v.  Vallsche,  15 
La,  Ann.  202,  In  this  case  the  court  held 
that  the  lorge  claim  for  damages  would  be 
treated  as  unreal,  and  was  intended  to  afford 
a  pretext  for  the  recourse  to  the  appellate  court 

In  an  action  by  a  debtor  to  annul  several 
small  jud^ouents  against  him  amounting  to 
$•24-1,  and  to  enjoin  their  enforcement,  where 
he  alleged  that  the  property  seized  exceeded  In 
value  $1,000.  It  was  held  that  the  matter  In 
dispute  was  the  amount  of  the  Judgments  sued 
to  be  annulled,  and,  as  they  did  not  exceed  $30U, 
the  supreme  court  had  no  Jurisdiction  to  grant 
a  mandamus  requiring  the  judge  of  the  district 
court  to  grant  an  appeal.  State  ex  ret.  Mlnlocq 
V.  Fourth  Judicial  Ulst.  Judge,  18  La.  Ann.  398. 

In  Dickinson  v.  Union  Mortg.  Bkg,  &  T.  Co. 
64  Fed.  8U5,  which  was  an  action  to  enjoin 
the  exercise  of  a  power  of  sale  In  a  mortgage 
if  .i;.'t.oOU  and  claiming  payment  by  comptalnact 
of  usury  amounting  to  $1,6D6,  and  to  prevent  a 
cloud  on  plaintiff's  title,  It  was  held  that  the 
Federal  court  had  Jurisdiction.  The  court  adopts 
a  quotation  In  its  ruling  as  follows:  "The  prop- 
er criterion  of  the  value  Of  the  matters  involved 
In  the  controversy  is  to  be  found  in  the  valoe  of 
the  property,  the  possession  or  enjoyment  of 
which  will  be  affected  by  the  result  of  the  liti- 
gation." This  would  seem  to  be  a  ruling  that 
the  value  of  the  real  estate  controlled  the  Ju- 
risdiction. But  the  opinion  further  states :  "It 
will  Ix;  observed  that,  although  the  complaint 
states  the  loan  of  ?3,f>00.  and  the  execution  of 
the  note  and  the  mortgage.  It  nowhere  offers  to 
pay  any  sum  admitted  to  be  doe,  but  prays  an 
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Injunction  against  the  exercise  hy  the  defendant 
of  Its  power  under  the  mortgage  deed.  It  Isplaln, 
therefore,  that  the  controveraybetweentheplaln- 
tlff  and  the  defendant  is  In  great  part  over  the 
exercise  of  this  power,  the  valoe  of  which  to  the 
defendant  is  measured  try  the  sum  to  secure 
which  this  power  is  given  to  It.    The  motion 
to  remand  la  refused."    The  effect  of  this  de- 
cision, therefore,  seems  to  be  that  it  Is  the  value 
of  the  mortgage  power  which  measures  the  Ju- 
risdiction, and  which  would  necessarily  be  akin 
to  the  amount  of  an  execution  or  a  Judgment 
Further  than  this  the  court  does  not  notice  the 
\  distinction  that  Is  made  In  the  cases  between 
I  the  value  of  the  property  to  he  sold  and  the 
I  value  of  the  debt  for  which  It  Is  Mid.  . 
I 

I     II.  Infunclton*  in  favor  of  third  parUea. 

'  a.  Claimants  of  property. 

!  The  weight  of  authority  seems  to  be  that, 
,  where  the  property  of  third  parties  Is  seized 
I  under  a  writ  against  another,  and  an  Injunc- 
tion against  the  sale  is  sought,  the  value  of  the 
'  property  seized  determines  the  Jurisdiction  of 
the  court  in  granting  the  Injunction. 

Property  was  seized  under  a  fl.  fa.  from  a 
I  parish  court,  and  the  value  of  the  property 
I  exceeded  the  sum  to  which  the  Jurisdiction  of 
I  that  court  was  limited.     It  was  held  that  a 
third  party  claiming  to  be  the  owner  might  ob- 
I  tain  an  Injunction  from  the  district  court.  La. 
Code  I'r.  art.  HQl,  required  that  relief  should 
be  sought  before  the  court  from  which  the  exe- 
cution issued.   It  was  held  that  this  case  would 
be  an  exception,  as  the  value  of  plaintlfTs  In- 
terest exceeds  $.'!00,  and  the  parish  court  is 
incompetent  to  take  cognizance  of  such  a  case. 
Chapelle  v.  Lemane,  12  Bob.   (La.)  510. 

In  McDonogh  v.  Doyle,  0  Rob.    <La.)  302, 
it  was  held  that,  where  the  value  of  the  proper- 
ty seized  under  a  ft.  fa.  from  a  parish  court 
was  beyoDd  the  Jurisdiction  of  the  court  from 
ivhlcb  the  writ  was  issued,  a  third  party  whose 
j  property  was  seized  might  obtain  an  injunc- 
tion  from  the  district  court     This  was  held 
to  be  an  exception  to  La.  Code  Pr.  arts.  305, 
307,  617.  620,  infra.    In  this  case  the  amount 
'  of  the  execution  was  not  stated,  but  the  petl- 
,  tloner  alleged  that  the  levy  was  upon  a  build 
'  Ing  on  his  giounds,  and  that  It  exceeded  In 
I  value  the  jurisdiction  of  the  parish  court. 
And  where  a  party  set  up  title  In  himself  to 
a  slave  shown  to  be  worth  more  than  $300, 
'■  and  based  his  Injunction  or  opposition  on  bis 
j  right  of  ownership  as  against  an  execution  Is- 
sued from  the  perish  court.  It  was  held  that 
'  a  Question  was  presented  which  the  parish  court 
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proceeding  with  the  three  executiona,  the 
constable,  for  economy's  sake,  conBoIidated 
the  three  notices  of  sale  into  one,  heading 
it  with  the  titles  of  the  three  suits,  and  an* 
noundng  that  the  sale  vraa  bein^  made  to 
'Satisfy  the  three  writs.  The  plaintiff  then 
went  into  the  district  court  and  sued  out 
the  present  injunction.  The  grounds  of  in- 
junction are :  First,  that  at  ttie  time  of  the 
advertisement  the  writs  in  the  constable's 
hands  had  expired ;  second,  that  plaintitf 
'*haa  never  been  notified  of  the  advertisement 
of  his  said  properties  for  sale,  nor  of  the 
contemplated  date  of  the  sale  thereof,  nor 
has  he  been  notified  to  appoint  an  appraiser 
on  a  date  fixed  to  meet  the  appraiser  to  be 
selected  by  the  plaintifTs  to  appraise  his 
property  before  the  sale  thereof ;  third,  that 
the  property  is  exempt  from  seizure  under 
the  homestead  law,  except  the  roan  horse, 

«oald  not  trr.  aa  that  court  was  one  of  limited 

Jurisdiction,  end  the  district  conrt  bad  Juris- 
diction to  grant  an  Injunction.  Hagan  v.  Hart, 
-6  Bob.  (La.)  437.  This  was  held  to  be  an  ex- 
ception to  La.  Code  Pr.  arts.  SOB,  897,  617, 
629,  proTlding  tbat  opposition  b;  a  third  per- 
son pretending  to  be  the  owner  of  the  tbtng 
seized  must  be  made  before  tbe  court  wblcb 
gave  tbe  Judgment.  In  this  case  tbe  amount 
of  the  executloa  was  not  stated. 

Where  tbird  parties  sought  to  enjoin  tbe  sale 
of  property  seized  on  execution  against  another, 
and  in  wblcb  property  plaintitf  claimed  supe- 
rior rights,  It  was  held  tbat  the  value  of  the 
property  seized  determined  the  Jurisdiction  on 
appeal.  Meyer  t.  Logan,  33  La.  Ann.  1056. 
Tbe  court  said  that  "tbere  Is  nothing  In  dis- 
pute except  the  property." 

So,  where  an  Injunction  was  sought  by  a 
third  person  against  an  execution  sale  of  spe- 
cific property,  alleging  ownership,  it  was  held 
that  tbe  value  of  the  property,  and  not  tbe 
amount  of  the  Judgment  son^t  to  be  satisfied 
out  of  It.  determined  tho  Jurisdiction  of  the 
court    Rhodes  v.  Black,  34  T^.  Ann.  406. 

In  the  following  cases  brought  to  enjoin  the 
sale  of  plaintiff's  slave  under  an  execution 
against  a  tbird  party,  it  was  held  that  the 
value  of  the  property  seized  determined  the 
Jurisdiction  of  the  court  in  tbe  injunction  pro- 
ceedings. Boullguy  V.  White,  5  La.  Ann.  31 ; 
State  V.  Seventh  Judicial  Dlst.  Judge,  12  La. 
Ann.  48.  In  the  first  case  tbe  amount  of  the 
execution  was  not  stated,  but  tbe  value  of  tbe 
property  levied  upon  was  shown  to  be  more 
than  sufficient  to  bring  the  case  within  the 
Jurisdiction  of  the  court 

And  where  the  value  of  property  was  less 
thao  an  appealable  amount,  and  belonged  to  a 
ttiird  person,  who  obtained  an  Injunction  against 
tbe  sale  of  the  same  nnder  execution.  It  was 
held  tiiat  the  damages  claimed  by  the  Injunc- 
tion defendant  could  not  be  added  to  give  tbe 
court  Jurisdiction,  as  tbe  remedy  In  such  a 
case  was  by  an  action  on  tbe  injunction  bond. 
Thompson  v.  Lemelle,  32  La.  Ann.  932. 

Where  a  third  person  enjoined  the  seizure  of 
his  property  under  a  writ  of  fi.  fa.  against  an- 
other, it  was  held  tbat  the  matter  in  dispute 
was  the  value  of  the  property,  and  the  value 
thereof  regulated  the  right  of  appeal.  Testart 
T.  Belot,  32  La.  Ann.  603.  In  this  case  tbe 
amount  of  the  execution  was  unappealable,  but 
the  value  of  the  property  seised  was  within 
the  Jurisdictional  amount 

In  Brown  v.  Young,  1  Tex.  App,  Civ.  Cas. 
fWhlte  &  W.)  I  1240,  p.  712,  where  an  execu- 
tion from  a  Justice's  court  was  levied  upon 
Koods  found  in  possession  of  defendant  In  the 
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the  buggy,  and  the  cow  Betsy,  which  are 
exempt  because  not  belonging  to  the  plain- 
tifT,  but  to  his  children.  The  constable  and 
all  the  creditors  in  the  seizures  were  made 
defendants.  Tliey  excepted  that  the  district 
court  could  not  enjoin  the  process  of  the  jus- 
tice court,  .lliis  exception  was  overruled  as 
to  the  immovables,  and  sustained  as  to  tlie 
movables.  Defendants  then  further  excepted 
on  the  grounds  that  the  affidavit  was  insuffi- 
cient, that  the  order  granting  the  injunction 
docs  not  fix  the  amount  of  the  bond  to  be 
furnished,  that  there  was  a  misjoinder  of 
parties,  and  that  the  bond  is  a  joint  one, 
and  does  not  name  Uie  amount  of  the  obliga- 
tion of  the  plaintilT  and  his  surety  towards 
each  of  the  three  defendants.  They  prayed 
the  dissolution  of  the  writ,  with  statutory 
damages.  These  exceptions  having  been 
overruled,  the  defendants  ansivered  to  the 

execution ;  and  two  other  parties  brought  an 
action  alle^ng  that  they  were  partners  with  the 
defendant,  and  tbat  he  had  no  interest  In  the 
goods,  but  that  they  were  tbe  exclusive  owners, 
and  asked  for  an  taijunction  for  flOO  damaxes 
and  an  alternate  Judgment  for  the  goods,  or 
their  value,  $242, — It  was  held  that  the  coanty 
court  bad  authority  to  grant  the  injunction. 
The  court  aald:  "Tbe  amount  In  controversy 
was  tbe  value  of  tbe  goods  levied  opon.  which 
was  |242,  and  not  the  amonnt  of  the  Judgment 
and  execution." 

A  third  party.  In  opposition,  obtained  an  In- 
junction to  prevent  a  sale  under  execution 
against  another  party  of  a  schooner  of  value 
exceeding  $500.  It  was  held  tbat  an  appeal 
would  not  be  dismissed  for  want  of  Jurisdiction. 
Gogreve  v.  Windhorst,  21  La.  Ann.  266.  In 
this  case  the  amount  of  the  execution  does  not 
appear,  and  the  Jurisdiction  of  the  supreme 
court  was  limited  to  $500. 

And  where  a  levy  was  made  upon  a  mill,  and 
an  injanction  against  the  sale  was  obtained 
by  a  third  party  claiming  tbe  mill  under  two 
dlfTerent  titles,  and  the  mill  was  worth  $2,060, 
and  $100  for  damages  was  claimed.  It  was  held 
that  tbe  controversy  Involved  $2,100,  and  was 
one  which  the  supreme  court  had  Jurisdiction 
to  determine.  Henry  v.  Trlcou,  38  La.  Ann. 
510.  In  this  case  It  was  contended  that  the 
supreme  court  ceased  to  have  Jurisdiction  over 
this  case  in  consequence  of  tbe  recent  amend- 
ment to  La.  Const  art  81,  providing  that  tbe 
supreme  court  sbatl  have  Jurisdiction  only 
whenever  the  matter  in  dispute  whatever  may 
be  the  amount  therein  claimed,  shall  exceed 
$1,000  exclusive  of  Interest"  The  conrt  said : 
"It  Is  true  that  this  case  was  decided  after  tbe 
promulgation  of  the  governor's  proclamation  of 
the  adoption  of  amendment  to  article  81  of 
the  Constitution ;  but,  whether  tt  was  then  de- 
termined or  not  Is  Immaterial,  for  the  reason 
that  the  suit  brought  by  Ullmann,  In  tbe  form 
of  an  Intervention,  coupled  with  an  inJuDcCion. 
Involved  tbe  ownership  of  tbe  whole  mill,  un- 
der two  dlderent  titles,  one  to  half  from  Moody, 
another  to  tbe  remaining  half  from  a  sherlfTs 
sale,  under  a  writ  levied  after  seizure  under 
plaintiff's  writ.  The  mill  was  worth  $2,000, 
and  $100  for  damages  were  claimed  iiwupro. 
So  that  tbe  controversy  involved  $2,100,  and 
la  one  over  which  this  court  would  still  have 
Jurisdiction  to  determine." 

And  where  a  third  par^  saed  out  ui  injunc- 
tion In  the  district  court  against  tbe  selinre 
of  his  property  on  an  execution  issued  from  a 
Justice's  court  for  $100,  alleging  the  value  of 
the  property  to  be  $400.  and  alleged  damages  In 
the  snm  of  $560,  It  was  held  that  the  appet 
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merits;  pleading:  First,  that  in  view  of 
tlie  fact  that  the  proceedings  under  the  writs 
were  stayed  in  puisuaitce  or  an  agreement 
with  plaintiff,  the  latter  is.  estopped  from 
taking  atlvantnge  of  the  expiration  of  the 
writs;  second,  "tliat  the  stay  of  execution 
jfraiite<l  hy  the  district  court  in  plaintiff's 
suit  against  Berkson  Bros,  operated  a  stay 
of  execution  of  other  executions  until  tlie 
determination  of  said  injunction  suit;  third, 
that  phiintiJr  was  served  with  all  legal  no- 
tices required  hy  law;  fourth  that  "the  only 
legitimate  nmnncr  of  legally  testing  the 
value  of  the  hoiuefiteact  claimed  by  this 
plaintiff  is  as  provided  under  article  244  of 
the  Constitution  of  Louisiana  for  the  year 
1898,  to  wit.  tliat  the  property  must  be  of- 
fered for  aaie  by  the  executive  ofTioer  under 
due  process  of  law.  when  it  shall  not  be  sold 
unless  the  sale  thereof  realizes  more  than  the 


sum  of  $2,000,  in  which  case  the  beneficiary 
ahall  he  entitled  to  that  nmount.  Respond- 
ents declare  that  a  sale  of  said  property  will 
realize  more  than  ibe  sum  of  $2,000."  They 
prayed  the  dissolution  of  the  writ,  with  $50 
daniugos  as  attoraeys'  fees.  The  court  made 
the  injunction  peremptory-,  basing  its  judg< 
ment  on  the  want  of  notice,  and  abstaining 
from  passing  on  the  question  of  homestead. 

1.  Under  this  state  of  the  facts  and  the 
pleadings,  the  first  question  coming  up  for 
examination  is  the  exception  to  the  jurisdic- 
tion. The  rule  is  that  one  court  cannot  en- 
join the  process  of  another,  and  in  this 
state  that  rule  haa  ufntured  into  Rtatute 
law.  Code  Pr.  arts.  «17.  029;  Nlnto  ex  rel. 
J'ohce  »l\tiy  v.  lAvnudals.  39  Ann.  984, 
.t  So.  Arthurs  v.  \  Hlcrc,  43  I^a.  Ann. 

414,  9  So.  12t).  An  exception  to  the  rule  ia 
recognized  where  the  property  of  a  third 


late  court  was  Tritbout  Jurisdiction,  as  the 
matter  In  dispute  was  the  ownership  of  the 
groceries  received,  and  the  value  thereof  was 
far  below  the  Jtirisdlction  of  this  court.  Ribet 
Contreras,  28  r.ia.  Ann.  18.  The  court  said : 
"The  demand  for  $500  was  evidently  made  to 
live  this  court  a  jurisdiction  it  did  not  other- 
wise have." 

b.  ilortffugeeg  and  other  liemrg. 

It  eeema  that  the  question  of  Jarisdictlon  in 
case  of  lujunctlon  In  favor  of  a  lien  liolder 
coniestine  a  levy  on  property  on  whlcti  be  lias 
a  lien  1b  determined  by  the  amount  of  the  ex- 
ecution contested,  and  not  by  the  value  of  the 
property.  The  cases  adoptlns  this  rule  do  not 
discuss  the  distinction  made  between  actions  by 
ttiird  parties  and  actions  by  the  Judgment  debt- 
or. atthou;;h  they  adopt  the  rule  applicable  to 
the  latter  class  of  cases. 

A  party  obtained  elRht  Judftments  before  a 
Justice  of  the  peace,  and  each  In  a  sum  less  than 
$100.  and  caused  an  execution  to  Issue  In  each 
and  all  of  his  Judgments,  under  which  the  cob- 
atable  seised  property  of  the  defendant  of  the 
value  of  several  hundred  dollars,  and  anbse- 
quently  sn  execution  Issued  In  favor  of  anoth- 
er party  from  the  same  Justice  for  less  than 
^100,  and  the  constable  was  proceeding  to  ad- 
vertise and  sell  the  property  under  the  Junior 
execution.  The  holder  of  the  prior  execution 
sued  out  an  Injunction  from  the  district  court 
to  restrain  the  constable  from  proceeding  to  ex- 
ecute the  Junior  writ.  The  injunction  was  dis- 
missed by  the  district  court  on  the  ground  that 
it  had  no  Jurisdiction,  and  the  court  of  appeals 
refused  to  take  Jurisdiction  of  an  appeal  from 
that  Judgment  as  the  lower  limit  of  the  ju- 
risdiction of  that  court  was  $100.  State  ex 
rcl.  Mackenzie  v.  Court  of  Appeals  Judges,  30 
Lb.  Ann.  508,  2  So.  68.  A  mandamus  was 
brought  In  this  case  to  compel  the  judge  to  en- 
tertain an  appeal.  The  court  said :  "Assimilat- 
ing his  proceeding  to  the  revocatory  action,  re- 
lator first  contends  that  the  matter  in  dispute 
exceeds  flOO,  because  the  sum  total  of  his 
eight  Judgments,  added  together,  exceeded  $400, 
exclusive  of  Interests  and  costs.  But  he  can- 
not thus  cumulate  the  different  amounts  of  dis- 
tinct and  separate  Judgments  so  as  to  create 
an  appealable  Interest  not  disclosed  In  any  one 
of  the  Judgments  In  question.  This  principle 
was  quite  recently  reaffirmed  by  this  court  In 
the  case  of  Marshall  v.  Holmes.  39  La.  Ann. 
313,  1  So.  BIO.  nut  relator  also  contends  that 
the  test  of  Jurisdiction  la  lo  the  value  of  the 
property  seized,  which  la  sbowo  to  exceed  the 
sum  of  $500.  That  argument  ts  also  erro- 
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neoue.  The  real  matter  In  dispute  Is  the  al- 
leged misconduct  of  the  constable,  whose  course 
threatens  relator  with  a  loss  equal  to  the 
amount  of  the  last  judgment  rendered  against 
Ihe  common  debtor.  The  crucial  question  in- 
volved in  the  controversy  hinges  upon  the  right 
of  the  plaintiff  In  that  case  to  execute  a  Judg- 
ment In  a  sum  less  than  $100  on  property  which 
had  already  t>een  seized  at  the  Instance  of  this 
relator.  Neither  party  claims  any  privilege  on 
the  property  of  their  common  debtor  In  the 
bands  of  the  constable ;  and  the  contest  is 
reduced  to  a  simple  struggle  for  the  first  pro- 
ceeds realized  from  the  sale  of  the  property." 

A  marshal  bad  levied  an  execution  upon  land 
for  the  sum  of  $600  and  $35  costs.  The  com- 
plainant held  a  mortgage  to  a  large  amount, 
which  he  was  proceeding  to  foreclose  on  the 
land,  and  claimed  that  the  property  was  not 
chargeable  with  the  Judgment,  and  that  he  was 
In  danger  of  losing  his  mortgage  by  the  exe- 
cution sale,  and  praying  for  an  Injunction.  It 
was  Insisted  by  the  complainant  that  the  Jurls- 
'  diction  depended  on  the  value  of  the  property 
I  upon  wblch  the  execution  was  laid  and  the 
amount  of  the  complainant's  Interest  la  It, 
and,  as  the  property  was  worth  more  than  the 
sura  required  to  give  Jurisdiction,  and  the  mort- 
gage was  also  ior  a  larger  amount,  It  was 
claimed  that  be  had  a  right  to  appeal  from  the 
decree  of  the  circuit  court  because  he  might  lose 
the  whole  benefit  of  his  mortgage  by  a  forced 
sale  under  the  execution.  It  was  held  that  the 
only  matter  In  controversy  between  the  parties 
was  the  amount  claimed  under  tbe  execution. 
Ross  V.  I'rentiss,  3  How.  TTl,  11  L.  ed.  S24. 
Tbe  court  said :  "Tbe  dispute  Is  whether  the 
property  In  question  Is  liable  to  be  charged  with 
It  or  not.  The  Jurisdiction  does  not  depend 
upon  the  amount  of  any  contingent  loss  or  dam- 
age wblch  one  of  tbe  parties  may  sustain  by 
a  decision  against  him,  but  upon  the  amount 
In  dispute  between  them ;  and,  as  that  amount 
Is  In  this  case  below  $2,000,  the  appeal  must  be 
dismissed." 

This  case  was  cited  with  approval,  and 
quoted.  In  Ulbson  v.  Shufeldt,  122  U.  8.  27,  80 
L.  ed.  1083,  7  Sup.  Ct  Rep.  1006,  In  which 
case  the  question  was  whether,  in  a  suit  In  eq- 
uity brought  in  the  circuit  court  by  two  or 
more  persons  on  distinct  demands,  tbe  defend- 
ant could  have  appealed  as  to  these  plalntifrB 
only,  to  each  of  whom  more  than  $5,000  was 
decreed.  Tbe  Ross  Case  was  also  cited  with 
approval  in  Carne  v.  Russ,  152  U.  8.  250,  38 
ed.  428,  14  Bnp.  Ct  Rep.  578,  which  was  a 
bill  In  equity  to  redeem  land  worth  more  than 
S.'i,000  from  mcumbrances  less  than  that 
50 


Digitized  by 


Google 


786 


LouiauHA.  SuntEiu  C!odbi. 


Mat, 


pernOD  ia  seized,  and  the  valae  of  the  prop- 
erty exceeds  the  limits  of  the  jurisdiction 
of  the  seizure  0Durt>  as  preBctribed  by  the 
Oonstitution.  In  such  a  ease  the  only  ques- 
tion that  can  be  raised  is  that  of  the  owner- 
ship  of  the  property  seized;  and  the  value 
of  the  property  tests  the  jurisdiction  of  the 
court,  and  the  claimant  must  go  into  the 
court  having  jurisdiction  according  to 
amount.  Cross  v.  Parent,  26  La.  Ann.  691; 
Munday  v.  Lyons,  33  La.  Ann.  gso ;  Bruneau 
V.  Houghton,  16  Ann.  47;  Oayarre  t. 
Hays,  21  La.  Ann.  307 ;  Teatart  v. 
Belot,  31  La,  Ann.  795.  Even  as  to  the  de- 
fendant in  execution  an  exception  is  admit- 
ted in  cases  where  the  execution  comes  from 
another  parish.  Lawes  v.  Chinn,  4  Mart,  N. 
S.  388.  The  defendant  may  in  such  cases 
apply  for  relief  to  the  courts  of  bis  own 
parish.  This  exception  had  its  origin  early 
in  our  jurisprudeuce,  at  a  time  -vhen.  the 
means  of  communication  were  so  imperfect 
and  alow  that  to  confine  the  defendant  to 
f^e  court  of  the  execution  for  relief  would 
have  operated  a  denial  of  justice  in  many 
cases,  as  he  would  not  have  had  time  to 
reach  that  court.  Founded  in  necessity,  or 
supposed  necessity,  the  exception  has  per- 
sisted in  these  days  of  rapid  communication, 
when  the  necessity  has  long  ago  ceased.  Po- 
lice Jury  T.  Michel,  4  La.  Ann.  84;  Hob- 
good  T.  Brvtcn,  2  La.  Ann  323 ;  Axthura  v. 
Vtflers,  43  La.  Ann.  414.  9  So.  126.  The  rule 
against  one  court  enjoining  the  process  of 
another  is  not,  then,  without  exceptions ; 
and  the  present  inquiry  is  whether  another 
exception  should  not  be  recognized  in  the 
case  of  a  homesteader  seeking  to  rescue  from 


the  clutches  of  a  seizure  his  homestead,  of 
a  value  either  going  above  or  falling  below 
the  limits  of  the  jurudicUon  of  the  idxura 
court.  The  solution  of  the  qnesticm  depend* 
upon  the  ascertainment  of  what  Is,  in  sueh 
a  case,  the  matter  in  litigatitai.  The  matter 
in  dispute  being  ascertained,  the  question 
solves  itself;  for  no  court  can  entertain  jur- 
isdiction of  a  mutter  whose  value  either  falls 
below  or  goes  above  the  limits  of  its  juris- 
diction as  prescribed  by  the  Constitution. 
To  say  otherwise  would  he  to  say  that  a 
mere  rule  of  general  jurisprudence,  or  an 
article  of  the  Code  of  Practice,  caji  stay  the 
operation  of  the  provisions  of  the  Constitu- 
tion prescribing  the  limits  of  the  jurisdiction 
of  the  several  courts  of  the  state.  Where, 
then,  a  person  enjoins  the  seizure  and  sale 
of  property  as  being  his  homestead,  what 
is  Uie  matter  in  dispute?  To  put  the  ques- 
tion more  poiDtedly,  In  sudi  a  ease  is  the 
matter  in  dispute  the  amount  of  the  judg- 
ment sought  to  be  executed,  or  is  it  the  value 
of  the  property  claimed  as  homestuulT  In 
the  case  of  an  ordinary  debtor  the  amount 
in  dispute  and  the  test  of  the  jurisdiction  is 
the  amount  of  the  judgment.  The  reason  is 
that  all  the  property  of  a  debtor  must  go  to 
pay  his  debts,  and  therefore  he  cannot  raise 
any  issue  in  connection  with  the  property 
separately  and  independently  of  the  judg- 
ment; but  he  can  litigate,  if  at  all,  only  in 
comiection  with  the  judgment,  to  contest, 
either  its  validity,  or  the  regularity  of  the 
proceedings  had  for  its  execution.  No  issue, 
therefore,  can  possibly  be  raised  by  him  that 
will  not  be  merely  incidental  to  the  judg- 
ment and  its  execution.    Hence  in  the  cise 


amount  In  New  England  Mortg.  Secur.  Co. 
Y.  Gay,  145  U.  S.  123,  36  L.  ed.  646,  12  Sup. 
Ct  Rep.  815,  tbe  court  said :  "A  similar  ruling 
was  made  tn  Ross  v.  Prentiss,  S  How.  TTl,  11 
L.  ed.  824,  where  a  bill  was  filed  to  enjoin  the 
marshal  from  levying  an  execution  of  leas  than 
$2,000  upon  certain  property,  the  value  of 
which  was  more  than  $2,000.  In  this  case,  as 
In  tbe  other,  the  argument  was  made  that  the 
defendant  might  lose  the  whole  benefit  of  his 
property  by  the  forced  sale  under  the  execu- 
tion, but  ttie  court  held  that  It  did  not  depend 
upon  the  amount  of  any  contingent  loss,  and  dis- 
missed tbe  bill."  In  Llneban  R.  Transfer  Co.  v. 
PendergrasB,  16  C.  C.  A.  585,  36  U.  8.  App. 
48,  70  Fed.  1,  In  a  suit  to  enjoin  tbe  collection 
of  a  tax,  the  court  said :  "The  amount  in  con- 
troversy was  the  amount  of  the  tax,  and  not  the 
value  of  the  property  upon  which  the  tax  was 
assessed.  The  amount  in  controversy  therefore 
was  not  suOlcient  to  give  the  circuit  court 
jurisdiction  ;**  Citing  Ross  v.  Prentiss,  8  Bow. 
771,  11  L.  ed.  824. 

In  Snoddy  v.  Ilaskins,  12  Gratt.  363,  a  dis- 
tributee received  a  slave  of  the  value  of  $050, 
on  which  an  execution  for  less  than  $500  was 
levied.  An  Injunction  was  dented  In  tbe  trial 
court  on  the  ground  that  tbe  conveyance  of 
the  slave  to  the  Intestate  was  fraudulent  as  to 
creditors  of  the  defendant  in  tbe  execution.  On 
appeal  It  was  contended  that  the  supreme  court 
bad  no  Jurisdiction  on  account  of  the  amount 
In  controversy.  The  court  was  equally  divided 
on  this  question. 

In  Tertrou  v.  Comeau,  28  La.  Ann.  633,  a 
mortgagee  sought  an  Injunction  against  a  sale 
by  an  administrator  under  an  order  (or  the  sale 
of  her  estate  belonging  to  the  succession.  The 
61  L.  K.  A. 


plaintiff  claimed  that  the  order  of  sale  was  null 
for  want  of  reasouable  notice  If  the  estate  was 
solvent,  and.  If  tbe  succession  was  insolvent,  the 
flrat  duty  of  the  administrator  was  to  the  cred- 
itors, and  tbe  order  of  the  proposed  sale,  being 
ea  parte,  was  contrary  to  tbe  will  of  the  cred- 
itors. It  was  held  that  the  value  of  the  prop- 
erty to  be  sold  wu  the  test  of  the  amooDt  in 
dispute,  and  that  the  appellate  court  bad  ]o- 
rlsdictton. 

III.  Uniting  intereatt  of  teveral  parties. 

An  act  of  Congress  of  Uay  20th,  1870  (16 
Stat  at  L.  124,  chap.  108),  provided  for  an 
auction  of  market  stalls  for  a  specific  term, 
subject  to  an  annual  rent.  At  tbe  expiration  of 
tbe  term  a  number  of  bidders  occupying  stalls 
tiled  a  bill  claiming  the  right  to  occupy  tbe 
stalls  as  long  as  they  chose  on  payment  of  the 
rent,  and  asked  for  a  decree  establishing  the 
right  of  each  to  the  continued  occupancy  of  bis 
stall  80  long  as  be  might  choose  to  occupy  It  for 
his  buBlneas,  and  for  an  injunction  against 
the  sale  by  auction.  It  was  held  that  the  value 
of  the  right  to  sell,  which  tJie  market  company 
claimed  and  the  trial  court  denied,  determined 
the  Jurisdiction  of  the  Supreme  Court  of  the 
United  States,  and  that,  where  a  sale  would 
have  produced  more  tban  $2,500,  and  was  en- 
joined, the  company  was  entitled  to  tppeaL 
Washington  Market  Co.  v.  Hoffman,  101  U.  8. 
112.  25  L.  ed.  782.  In  this  case  the  court 
said  :  "While  it  may  be  true  that,  If  Hotlm&n 
WHS  the  sole  complainant,  the  amount  In  con- 
troversy would  be  insufficient  to  justify  an  ap- 
peal, either  by  him  or  tbe  company,  the  case  Is 
one  of  two  hundred  and  six  complainants  suing 
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of  an  ordinary  defendant  in  execution  the 
amount  of  the  judgment  is  always  and  in- 
evitably the  amount  in  dispute,  and  the  test 
of  the  jurisdiction,  no  matter  in  what  shape 
the  litigation  may  frame  itself.  But  this 
reason  does  not  hold  in  the  case  of  the  home- 
steader. While  he  owes  the  debt,  his  home- 
Btead  property  is  not  liable  for  it,  and  every 
dollar  of  the  property  talcen  away  from  bim 
by  the  seizure  would  he  that  much  property 
of  which  he  would  have  been  deprived  in 
violation  of  the  rights  secured  to  him  by 
the  Constitution  and  laws  of  the  state.  His 
homestead  ia  a  right  additional  to  and  inde- 
pendent of  his  ordinary  right  of  ownership. 
It  is  an  additional  tenure  which  he  holds 
the  property,  and,  in  a  litigation  involving 
the  question  of  homestead  vel  non,  it  is  not 
his  ordinary  tenure  of  ownership  that  he  is 
vindicating,  but  this  special  separate  con- 
stitution-conferred tenure.  In  vindicating 
this  tenure  he  stands  towards  the  seizure 
in  precisely  the  same  attitude  as  the  third 
person  whose  property  has  been  seized.  The 
property  seized  is  not  more  liable  to  the 
seizure  in  his  case  than  in  the  case  of  the 
third  person.  He,  as  much  as  the  third  per- 
son, raises  an  issue  not  touching  the  valid- 
ity of  the  judgment  or  the  regularity  of  the 
execution,  but  confined  strictly  to  the  liabil- 
ity of  the  property  to  the  seizure.  In  his 
case,  then,  precisely  as  in  the  ease  of  the 
tliird  person,  the  value  of  the  property  ought 
to  be  the  test  of  the  jurisdiction.  Because 
more  tiian  an  amount  sufficient  to  satisfy  the 
execution  could  not  be  taken  out  of  the  pro- 
ceeds of  the  sale  of  the  property  is  not  a 
reason  why  the  amount  of  the  judgment 


sought  to  be  executed  should  be  the  test  of 
the  jurisdiction.  No  greater  amount  could 
be  taken  out  in  the  case  of  the  third  person, 
and  yet  it  is  recognized  that  in  his  case  the 
amount  of  the  judgment  is  not  the  test  of 
the  jurisdiction,  but  that  the  value  of  the 
property  is.  Then,  again,  what  if  the  prop- 
erty adjudged  not  to  be  homestead  be  sold 
for  less  than  its  real  value, — say  for  two 
thirds  of  its  appraisement  at  a  first  offering, 
or  for  whatever  it  will  bring  on  twelve 
months'  credit  at  a  second  offering;  will  not 
the  homesteader  actually  have  lost  the  dif- 
ference between  the  real  value  of  the  home- 
stead and  tlie  price  of  the  sale?  If  the  prop- 
erty is  worth  in  the  neighborhood  of  $2,000, 
as  in  this  case,  and  it  is  adjudged  by  the 
justice  of  the  peace  not  to  be  homestead,  and 
is  sent  to  sale,  and  brings  only  $1,000,  will 
not  the  homeEtoader  have  been  deprived  of 
$1,000  of  his  property,  even  though  not  one 
cent  is  taken  out  of  the  price  of  the  sale, 
towards  satisfying  the  execution?  What  if 
the  execution  is  for  more  than  $100?  This 
is  quite  possible.  The  judgment  itself  might 
be  for  $100,  and,  with  the  interest  and  costs, 
the  debt  might  easily  be  increased  to  $150. 
What  if  a  part  of  the  homestead  sufficient 
in  iiraount  is  seized  to  satisfy  this  debt? 
Wiii  not  the  homesteader  lose  this  $150  if 
the  judgment  goes  against  him,  and  his  prop- 
erty is  sold?  ft  would  seem,  then,  that  the 
amount  really  involved  in  the  seizure  of  the 
homestead  is  not  that  of  the  judgment  to 
satiBfy  which  the  '  seizure  is  made,  hut 
the  value  of  the  property  seized,  and  that 
the  value  of  this  property  ought  to  he  the 
test  of  the  jurisdiction  of  the  court,  precisely 


Jointly,  the  decree  la  a  single  one  In  favor  of 
tbem  all,  and  In  denial  of  the  rlgbt  claimed  hj 
tbe  company,  which  Is  of  far  greater  value 
than  the  sum  wblch,  by  tbe  act  of  Congreas,  la 
tbe  limit  below  which  an  appeal  Is  not  allow- 
able. It  Is  averred  under  oath  In  tbe  pleadings 
that  tbe  sale  nhlch  the  company  proposed  to 
make,  and  the  court  below  enjoined,  would  have 
realized  to  the  company  more  tban  $60,000. 
Of  this  benefit  the  decree  deprives  them.  It 
la  very  plain,  therefore,  that  tbe  appeal  Is  one 
wltbfn  our  Jurladlctlon." 

This  case,  although  not  citing  the  case  of 
Ross  V.  I'rentiss,  3  IIow.  771,  11  L.  ed.  824, 
doeB  not  seem  materially  to  differ  from  It  In 
tbe  rule  laid  down, — that  It  Is  the  amount  to 
be  produced  by  tbe  sale  that  determines  the 
jurisdiction. 

In  Glbsrn  v.  Shufeldt,  122  V.  S.  27,  80  L. 
ed.  1083,  7  Sup.  Ct.  Uep.  1066,  It  waa  said : 
"In  Washlnglon  Market  Co.  v.  Hoffman,  101 
U.  S.  112,  '25  L.  ed.  782,  In  which,  upon  the 
bill  of  a  nnmber  of  occuplera  of  atalls  In  a 
market,  a  perpetual  Injunction  was  granted  to 
restrain  the  market  company  from  aelllng  the 
stalls  by  auction,  the  reason  aastgned  by 
this  court  for  eutertalolng  the  appeal  of  the 
company  waa  that  'the  case  Is  one  of 
two  hundred  and  six  complainants  su- 
ing Jointly,  the  decree  Is  a  single  one  In 
favor  of  them  ail,  and  In  denial  of  the  right 
claimed  by  the  company,  which  la  of  far  greater 
value  than  the  sum  which,  by  tbe  act  of  Con- 
gress, Is  the  limit  below  which  an  appeal  Is  not 
allowable.'  But  In  equity,  as  In  admiralty, 
when  several  persons  Join  In  one  suit  to  assert 
several  and  distinct  Interests,  and  those  Inter- 
ests alone  are  Id  dispute,  the  amoont  of  tbe 
fil  T^.  R.  A. 


Interest  of  each  Is  the  limit  of  tbe  appellate 
Jurisdiction." 

IV.  Bummary. 

It  seems  that  In  cases  of  Injunctions  against 

the  sale  of  exempt  property  the  value  of  tbe 
property,  and  not  the  amount  of  tbe  execution, 
fixes  the  jurisdiction  of  the  court  called  upon 
to  pass  upon  the  qneatlon  of  the  Injunction. 
Where  an  injanctlon  Is  sought  by  a  debtor  In 
other  cases  agalnat  the  execution  aale  of  his 
property  the  amount  of  the  Judgment  or  execu- 
tion Bought  to  be  enjoined,  and  not  the  value 
of  the  property,  controls  the  jurisdiction  of  tbe 
court.  Where  an  injunction  la  sought  by  third 
parties,  to  prevent  tbe  sale  of  their  property  on 
process  agalnat  other  parties  It  seema  that  tbe 
weight  oC  authority  holds  that  the  value  of  the 
pr<iperty,  and  not  the  amount  of  the  execution, 
detLFmlnes  the  Jurisdiction  of  the  court  grant- 
ing the  Injunction.  liut  where  aucb  third  party 
merely  ssaerts  a  Men  on  property  wblch  U 
sought  to  be  taken  on  process  against  another, 
and  an  Injunction  Is  asked  against  such  process, 
the  amount  of  the  execution  enjoined,  and  not 
the  value  of  the  property,  determines  the  jurlB> 
diction  of  the  court.  On  this  latter  qneatlon 
there  are  but  few  casea.  In  some  of  the  deci- 
sions determining  the  question  whether  the  Ju- 
risdiction Is  affected  by  the  value  of  the  prop- 
erty seized  or  the  amount  of  the  execution  en- 
joined, the  jurisdiction  of  tbe  trial  court  was  In- 
volved, and  In  other  cases  the  Jurisdiction  of 
I  the  court  on  appeal. 

I     Cases  Involving  the  question  of  Injunctions 
against  tbe  collection  of  taxes  are  not  Intended 
I  to  be  Included  In  tbis  note.  I.  T. 
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as  ill  a  case  vliere  the  property  of  a  third 
person  is  spizetl.   This  court  held  differently 

in  the  cast!  of  McOinty  v.  Richmond,  27  La. 
Ann.  tiOli,  but  the  reasons  on  which  that  de- 
cision is  founded  do  not  commeiid  themselves 
to  U8.  These  reasons  are  eomprised  within 
four  lines,  as  follows:  ''The  value  of  the 
property  sought  to  be  sold  is  not  to  be  oonsid- 
pred.  If  the  purish  court  had  the  jurisdic- 
tion neccsnary  to  authorise  it  to  render  a 
judgment,  it  had  jurisdiction  to  prevent  tliat 
judgment  from  being  satiRUed  by  the  snlc  of 
property  not  subject  to  the  seizure."  The 
tir&t  reason,  niiniely,  "that  the  value  of  the 
pro|>erty  weized  is  not  to  be  considered,"  is 
not  n  reason,  but  a  decision  of  the  case. 
Whether  such  value  is  to  be  considered  is 
tile  very  question  up  for  decision,  and  we 
have  endeavui't^  above  to  demonstrate  the 
alTii-mative  of  that  question.  The  second  rea- 
son, namely,  that,  if  the  parish  court  had 
the  jurisdiction  necessary  to  authorize  it  to 
render  a  judf^iiient,  it  had  jurisdiction  to 
prevent  that  judgment  from  being  satisfied 
by  the  sale  of  property  not  subject  to  seiz- 
ure,"-—has,  as  an  argument,  the  defect  of 
proving  too  much.  It  proves  that  in  the 
cnsc  of  the  sei^ture  of  a  third  person's  prop- 
erty the  Rei7ure  court  has  jurisdiction  to 
enjoin  the  sale,  regardless  of  the  value  of 
the  property.  This  reason  would  overthrow 
a  settled  jurisprudence.  Because  of  this  de- 
cision we  have  gone  into  the  matter  perhaps 
more  elabomtely  than  was  necessary.  The 
matter  is.  after  all,  a  very  simple  one.  This 
justice  of  the  peace  clearly  htui  ao  jurisdic- 
tion to  adjudge  that  this  $2,000  of  property 
wan  not  homestead,  and  upon  the  strength 
of  such  adjudiciition  to  send  the  property  to 
hale.  The  learned  judge  a  quo  was  right 
in  overruling  this  exception. 

The  movables  claimed  as  honfestead  were 
liro|)erIy  inoludeil  in  the  injunction  in  the 
district  court.  I'hey  and  the  land  consti- 
tUTwi  together  the  homesteajl.  Be-sides,  they 
were  included  in  tlie  one  seizure,  and  were 
therefore  property  included  in  tlve  on  injunc- 
tion. 

Justices  of  the  peace  have  no  jurisdiction 
of  suits  involving  title  to  real  estate:  and  it 
ia  said  by  plaintitT  that  this  homestead  right 
is  ii  real  right,  and  that,  the  title  to  it  be- 
ing involved,  the  case  involves  title  to  real 
estate,  and  that  for  this  reason  the  justice 
of  the  pence  was  without  jurisdiction.  We 
prefer  not  to  pass  on  this  point,  as  our  do- 
ing so  is  not  necessary  to  the  decision  of  the 
case. 

What  we  have  here  said,  however,  with  re- 
gard to  jurisdiction,  has  no  application  to 
the  movables  alleged  to  belong  to  the  chil- 
dren. As  to  these  the  justice  of  the  peace 
hod  jurisdiction,  and  as  to  them  the  plain- 
tiff should  have  addressed  himself  to  him. 

2.  The  next  question  is  as  to  the  suf- 
ficiency of  the  affidavit.  It  was  in  tliese 
words:  "I  swear  that  all  the  facts  con- 
tained in  the  foregoing  petition  are  true.'' 
Tliis  was  sufUcient.  Hennen's  Digest,  p.  671, 
No.  14. 

3.  Xe\t  as  to  the  bond.  There  was  left 
in  the  order  for  the  bond  a  blank  space,  to 
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be  tilled  in  with  the  amount  to  be  fixed  1^ 
the  judge.  I'his  space  was  never  filled,  so 
that  the  amount  in  which  the  bond  should 
have  been  given  was  never  determined  by 
the  judge.  This  omission  was  fatal.  The 
Code  of  Practice  e-xpreasly  requires  as  a  pre- 
requisite to  the  issuance  of  an  injunction 
that  bond  shall  be  furnished  in  an  amount 
fixed  by  the  judge.  Article  307.  Sc^e  also 
Rev.  8tat.  §  176.S.  The  courts  cannot  dh- 
pcnse  with  what  the  law  has  expressly  pre- 
scribed as  a  prerequisite.  This  is  a.  plain 
proposition.  In  the  case  of  Lcmann  v.  Trux- 
illo,  32  La.  Ann.  (ia,  this  court  held  that  the 
fixing  of  the  amount  in  which  bond  is  to  be 
given  is  a  prerequisite,  and  that  an  omis- 
sion in  that  regard  could  not  be  supplied 
or  remedied  by  an  order  made  after  the  is- 
suance of  the  writ.  True,  that  was  a  cane 
of  sequestration,  but  the  principle  is  the 
same.  See  also  Egan  v.  Ftish,  46  La.  Ann. 
474,  15  So.  5;i9.  Time  and  again  have  in- 
junctions been  dissolved  because  issued  with- 
out bond,  or  on  a  defective  bond.  If  the 
bond  given  by  the  plaintiff  were  a  legsil 
l>ond,  susceptible  of  enforcement  against  the 
surety  thereon,  perhaps  there  might  be  some 
frround  for  urging  tliat  the  omission  of  the 
judge  had  been  supplied  and  remedied  by 
the  giving  of  bond  in  an  amount  sufiicient 
to  protect  defendant;  but  the  bond  in  ques- 
tion could  not  be  enforced.  Bonds  given  in 
a  judicial  proceeding  in  obedience  to  or  in 
pursuance  of  partieniar  provisions  of  law 
are  not  ordinary  bonds,  and  arc  not  goveni- 
ed  by  ordinary  rules.  The  bondsman  on 
tuch  a  bond  is'  held  not  accordingly  as  he 
has  bound  himself,  but  accordingly  as  the 
law  nndpr  which  the  bond  was  giveti  re- 
quires that  he  should  be  held.  This  is  well 
SL-ttIe<l  in  our  jurisprudence.  If  it  is  a  forth- 
coming bond  given  by  an  inter\encr  in  a 
ease  in  which  such  intervention  and  reloa>e 
on  bond  were  not  authorized  by  law,  the 
boTid  is  null,  and  the  surety  is  not  bound. 
Alexander  v.  Silbanagels  21  Ln.  Ann.  557. 
See  also  Ij€  Blatm  v.  ilasnicu,  27  La.  Ann. 
324.  If  thei^  was  no  seal  on  the  writ  of  li. 
fa.  under  which  the  property  was  seized,  the 
seizure  is  null,  and  the  forthcoming  bond 
given  by  an  intervener  is  also  null,  and  can- 
not be  enforced.  King  v.  Hakrr,  7  Ln.  Ann. 
570,  A  forthcoming  bond  given  under  an 
order  of  court  authorizing  the  release  of  the 
property  upon  Boss  and  Andrews  giving 
bond  is  nnll  if  signed  by  .^.ndrews  alone,  and 
cannot  be  enforced  against  Andrews  and  the 
sureties.  BeHham  v.  Volliiia,  23  La.  Ann. 
2:2'2,  An  appeal  bond  given  without  a  legal 
order  of  appeal  is  null.  "It  has  been  repeat- 
edly held,"  snys  the  court,  "that  the  liabil- 
ity of  suretieb  on  jndicial  bonds  is  fixed  1ij 
the  law  whieh  autliorizes  the  taking  of  the 
tioiitis;  and,  as  no  law  authorized  the  takin<; 
of  tlic  bond  without  a  previous  order  of  ap- 
penl  being  obtained,  it  must  remain  inop- 
erative." Scnm  V.  Itcaish,  7  La.  Ann.  539. 
These  are  but  illustrative  cases.  They  show, 
we  believe,  that,  in  the  absence  of  an  order 
I'lxing  the  amount  in  which  bond  shnll  be 
given,  there  ctiiinot  be  given  a  valid  injunc- 
tion bond,  such  as  can  l>e  enforced  ag'lin^t 
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the  sureties.  In  the  instant  caae  the  bond 
niiu  the  order  under  which  it  wan  given  must 
be  read  together,  and,  so  reading  them,  the 
bond  bi'coriit's  a  bond  for  a  blank  amount; 
that  is,  no  bond  at  alt.  The  same  article  of 
tilt*  Code  of  Practic  which  requires  bond 
to  be  given  requires  also  tliat  the  plaintill 
shali  "stato  under  oath  the  facts  which  ren- 
der an  injunction  ncccs^iiir}'.  '  Enforcing 
the  s»ine  article  in  the  matter  of  the  affida- 
vit, as  we  are  now  enforcing  it  in  the  matter 
of  the  bond,  both  of  which  are  prerequiRitc^t 
to  the  injunction,  this  court  has  time  and 
again  dissolved  injunctions  because  of  the 
insullicieiicy  of  the  affidavit.  The  following 
are  some  of  the  ca.ses  in  which  this  has  been 
done:  Ilebcrt  v.  Joly,  5  La.  52;  Reboul  v. 
Itrhrenn,  5  La,  79;  Ricard  v.  Hiriart,  5  La. 
244;  Catleit  v.  McDonaM,  13  La.  40;  Le 
Blanc  V.  Dashiell,  14  La.  274;  Sauvinet  v. 
Poupono,  14  Tji.  87 ;  Jctccll  v.  Jeicell,  I  Rob. 
(La.)  31(1;  Rin  v.  V.'alsh,  4  La.  Ann.  340; 
Robertson  v.  Travis,  4  La.  Ann.  151;  Har- 
frtanos  v.  Duvigneaud,  10  La.  Ann.  114 ; 
Bcatty  V.  Uufirf,  10  I^.  Ann.  2(iC;  New  Or- 
Icatis  C'aiwl  <£■  Hkg.  Co.  v.  Carriel.  3  La.  Ann. 
2'2.t:  Carroll  v.  Miller,  3  La.  Ann.  555; 
BofiU\er  V.  Walker,  17  La.  46;  Woodruff  v. 
P<fyne,  9  Rob.  (La.)  103;  Taylor  v.  Clark, 
II  La.  Ann.  o<>0;  McRar.  v.  Broxcn,  12  La. 
Ann.  181;  Elder  v.  A'cic  Orleans,  31  Ia. 
Ann.  5lH). — though  the  court  has  thertofore 
allowed  somewhat  more  latitude  in  the 
matter  of  the  ailidavit  than  in  that  of  the 
bond,  llie  following  are  some  of  the  cases 
in  which  injunctions  have  been  dissolved  b.2- 
eauae  of  some  defect  in  the  bond  or  of  in- 
Bulheioncy  of  the  bond.  Uauthicr  v.  Oard- 
dial.  44  La.  Ann.  884.  11  So.  403;  Bank  of 
houmann  v.  W'ilaon,  19  La.  Ann.  3;  Lafon 
V.  Gravicr.  1  Mart.  N.  8.  243:  Peterson  v. 
Stctrart,  6  Iji.  Ann.  808 :  Datthiell  v.  Lnsan- 
»irr,  15  I-l.  101.  The  allulavit  and  the  bond 
arc  unquestionably  required  by  the  Code  to 
he  furnished  as  prerequisites  to  the  issuance 
of  an  injunction,  and  we  fail  to  see  whence 
the  court  woidd  derive  authority  to  dispense 
with  both  or  either  of  them  in  any  case. 

But  the  plaintiff  contends  that  an  in- 
junction will  not  be  dissolved  where  from 
the  faee  of  the  record  or  from  the  evidence 
it  appf!ars  that  another  writ  would  have  to 
he  granted  immediately.  In  order  to  make 
sure  of  the  scope  of  that  doctrine,  which  is 
a  familiar  one,  "we  have  taken  the  trouble  to 
examine  every  ease  we  could  find  where  the 
doctrine  had  Ijeen  either  applied  or  referred 
to.  Our  research  in  the  matter  has  revealed 
the  following :  In  Exnicioa  v.  Weiss,  3  Mart. 
N.  S.  480,  property  was  seized  under  execu- 
tory  process  to  satisfy  the  unpaid  purchase 
price,  and  the  seizure  was  enjoined  by  the 
vendee  on  the  fjround  that  he  was  in  danger 
of  eviction,  and  c<uild  not  be  forced  to  pay 
the  debt.  On  the  trial  it  develo[)ed  that  the 
fcndee  had  not  yet  been  disturbed,  but  that 
he  probably  would  be,  because  in  another 
sttit  between  otlier  parties  his  vendor's  title 
to  the  property  had  been  adversely  passed 
on.  The  defendant  in  injunction  urged  that 
this  danger  of  eviction  had  developed  since 
the  bringing  of  the  injunction,  and  could  not, 
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therefore,  justify  it.  The  court  said:  "We 
nr<:  of  opinion  that  wherevn'  a  party  who 
has  nn  injunction  shows  that  he  ought  not 
to  pay.  and  that,  if  the  injunction  be  dis- 
solved, another  mu^t  he  granted  at  once,  the 
former  injunction  ougiit  not  to  be  dissolved." 
In  BuslijicH  V.  Broun,  4  Mart.  N.  S.  4n9, 
where  the  facts  were  practically  the  same 
as  in  Kj-tiicios  v.  llciss.  the  court  said: 
"Proeeetiings  on  injunctions  are  not  carried 
on  in  tlie  formal  manner  in  which  ordinary 
ones  are  conducted  but  summarily.  The 
strict  rules  of  pleadings  are  disregarded  by 
the  court.  t<cuiper  ad  evenium  fcslinat.  It 
will  take  care  that  neither  party  be  sur- 
prised or  entrapped,  hut  it  disregards  many 
oljhtacles  to  the  attainment  of  justice.  It 
will  receive,  ns  a  ground  of  sustaining  an 
injunction,  that  wliich  would  be  sufficient  to 
demand  its  instant  restoration.  It  will  not 
demolish  to  rebuild."  In  Crane  v.  Baillio, 
7  iMart.  X.  S.  273,  a  writ  of  seizure  and  sale 
was  enjoined  on  the  gi'ound  that  it  had  been 
obtained  on  insufficient  evidence.  The  court 
dissolved  the  injunction  because  from  the 
evidence  on  the  trial  it  appeared  that  the 
pluintiff  in  au  executoi'v  process  would  be 
entitled  to  take  out  a  new  writ  at  once.  In 
Louisiana  State  Ins.  Co.  v.  Morgan,  8  Mart. 
N.  S.  680.  the  court  dissolved  an  injunc- 
tion sued  out  against  "a  treasury  execution 
for  arrearages  of  taxes."  remarking  as  fol- 
lows: "If  the  injunction  was  sustained  on 
the  technical  objection,  justice  would  require 
us  to  save  the  right  of  the  state  to  another 
execution.  As  we  do  not  dissolve  injunc- 
tions which  must  necessarily  be  immediately 
issued  de  novo,  wo  cannot  perpetually  enjoin 
a  remedy  which  every  circumstance  in  the 
case  deman<ls  that  th*e  party  shonld  be  im- 
mediately permitted  to  resort  to."  In  Ilud- 
.ton  v.  Danf/rrfield,  2  1ji.  63,  20  Am.  Dec. 
207,  the  court  held  that  two  executions  on 
the  same  judgment  could  not  issue  sinuil- 
tai;eously,  but  that  in  such  case  only  the 
Hifond  writ  was  illegal ;  and  the  court  took 
oc<iision  to  remark  as  follows:  "We  have 
snid  we  would  not  dissolve  an  injunction  ir- 
regularly obtained  if  it  appeared  from  the 
eircumstinees  of  the  case  the  parly,  on  nn 
immediate  application,  must  have  a  new  one. 
Why  should  you  pen)etuate  an  injunction  to 
rhe  execution  of  a  writ  of  fi.  fa.  when  it  is 
clenr  the  party  thus  enjoined  has  a  right  to 
nrocee<i  to  a  new  levy  by  taking  out  an 
nliis  or  .1  pl'irit'R?"  In  Campbell  v.  His 
Creditors.  8  La.  75,  the  court  refused  to  dis- 
solve an  injunction  obtained  on  the  affidavit 
of  an  attorney  in  fact  whose  authority  to 
make  the  aflidavit  wrs  nor  shown.  Said  the 
court:  ''Admitting  that  the  facts  necessary 
to  support  the  application  for  an  injunction 
were  not  legally  established  at  the  judge's 
chambers,  they  were  evident  to  the  court  on 
the  motion  to  dissolve  from  the  inspection  of 
thi>  record,  and  from  the  nets  and  conduct 
of  the  syndics.  It  was  evident  that  if  the 
court  had  Iieen  of  opinion,  on  very  technical 
grounds,  indeed,  that  the  injunction  was  not 
properly  [rranlc<I.  the  applicant  had  an  un- 
doubted right  to  a  new  one  on  the  dissolu- 
tion of  the  former."   In  Woodiraj^d  v.  Das- 
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hiell,  15  T^a.  184,  the  court  said:  "The  in- 
junction was  dissolved  although  the  party 
who  had  obtained  it  was,  perhaps,  entitled  to 
have  it  sustained  because  we  were  of 
opini(»i  the  remedy  was  worse  than  the  evil, 
as  a  new  seizure  must  have  been  immedi- 
ately issued.  For  this  purpose,  and  for  this 
purpose  alone,  the  injunction  was  not  sus- 
tained. We  have  often  refused  to  dissolve 
injunctions  when  we  thought  the  party  was 
immediately  entitled  to  a  new  one  on  the 
dissolution  of  the  former,  and  in  order  to 
avoid  expense,  delay,  and  trouble.  In  the 
present  case  the  injunction  was  disBolved  al- 
though it  was  properly  obtained.  In  such 
cases  the  party  should  not  be  mulcted  in 
damages  hceause  the  dissolution  takes  place 
for  the  sole  purpose  of  avoiding  unnecessary 
costs  and  delay  in  bringing  the  suit  to  a 
conclusion,  and  the  party  benefited  thereby 
cannot  expect  us  to  give  damages;  for,  if 
wc  were  compelled  to  do  so,  we  would  sus- 
tain the  injunction  and  require  him  to  be- 
gin anew."  In  Chambliaa  r.  Atchison,  2  La. 
Ann.  488,  the  injunction  was  against  ex- 
ecutory process,  and  was  maintained  on 
grounds  not  set  out  in  the  petition,  but 
which  would  have  been  available  on  an  ap- 
peal from  the  order  for  the  seizure  and  sale. 
Said  the  court:  ''The  rule  laid  down  in 
L'Egliae's  Case,  3  La.  220,  if  understood  in 
the  broad  8«ise  that  the  court  can  in  no  case 
whatever  travel  out  of  the  matters  set  forth 
in  the  petition,  would  come  in  direct  con- 
flict with  another  rule  of  practice,  which 
has  received  the  uniform  assent  of  the  bench 
and  the  bar.  That  rule  is  that  injunctions, 
although  improvidently  sued  out,  are  never 
dissolved  when  the  tacts  of  the  case  show 
that  on  the  dissolution  the  party  will  im- 
mediately he  entitled  to  that  form  of  rem- 
edy on  other  grounds."  In  Doraey  v.  EilU, 
4  La.  Ann.  106,  the  injunction  was  against 
a  writ  of  fi.  fa.  and  the  question  was  wheth- 
er irregularities  other  than  those  set  forth 
in  the  petition  for  injunction  could  be  con- 
sidered for  the  purpose  of  sustaining  the  in- 
junction. Decided  in  the  n^ative,  the  court 
saying:  "It  is  true  that  courts  will  not  dis- 
solve injunctions  when  the  facts  show  that 
the  party  would  be  immediately  entitled  to 
resort  to  the  same  remedy.  But  such  facts 
must  appear  u^ion  the  face  of  the  proceed- 
ings, or  from  evidence  legally  admitted  under 
the  pleadings,  or  received  without  objection." 
In  Lafteur  v.  ilouton,  8  La.  Ann.  489,  exe- 
cution issued  under  a  judgment  rendered  on 
a  forfeited  recognizance,  and  was  enjoined 
on  the  ground  that  the  recognizance  did  not 
state  the  cause  for  whicli  it  had  been  taken. 
On  trial  it  developed  that  since  the  suing  out 
of  the  injunction  the  accused  had  surrend- 
ered, and  been  tried  and  acquitted,  which, 
under  the  law,  vacated  the  forfeiture.  Proof 
of  this  vacation  was  resisted  on  the  ground 
that  the  pleadings  did  not  authorize  the  ad- 
mission of  the  evidence.  Said  the  court: 
"This  is  strictly  true,  but  as  we  have  no  rea- 
son to  doubt  the  truth  of  the  facts  alleged, 
and  they  are  sufiicient  to  authoriEe  the  in- 
junction of  the  judgment,  we  feel  bound  to 
adhere  to  the  nile  not  to  dismiss  an  injuno- 
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tion  when  we  believe  that  the  plaintiff  would 
be  immediately  entitled  to  the  same  rem- 
edy," In  Adams  v.  Leicis,  7  Mart.  N.  S. 
406, — a  case  of  sequestratioo,  where  the  ob- 
jection was  that  the  two  demands  of  plain- 
tier  were  inconsistent, — the  court  applied  the 
same  doctrine,  saying:  "It  has  been  more 
than  once  decided  in  this  court  that  writs 
of  this  description  would  not  be  set  aside  if 
the  case  showed  sufDcient  grounds  for  imme- 
diately reinstating  them."  In  Citieens' 
Bank  V.  Crooks  21  T^.  Ann.  324,  and  in 
Porter  v.  Morere,  30  La.  Ann.  233,  the  court 
held  that,  when  it  is  manifest  that  the  plain- 
tilf  in  injunction  vnW  he  entitled  to  a  new 
writ  if  the  first  is  dissolved,  the  case  will  be 
remanded  to  enable  him  to  supply  evidence 
which  he  has  omitted  to  introduce.  In 
Ward  T.  Douglasa,  22  La.  Ann.  463,  the  court 
said:  "On  the  merits,  the  view  we  have 
taken  renders  it  unnecessary  for  us  to  notice 
either  the  exception  based  on  the  inartifi- 
cial and  confused  pleadings  the  plaintiff, 
the  bills  of  exception,  or  the  various  points 
made  in  argument.  It  is  now  well  settled 
that  an  injunction  will  not  be  dissolved  if  it 
appears  from  the  record  that  there  exists 
good  cause  for  an  injunction,"  What  were 
the  faults  attributed  to  the  injunction,  the 
report  of  the  case  does  not  make  known.  In 
Lewis  T.  DanieUj  23  La.  Ann.  170,  the  court 
said :  "On  the  second  ground,  that  the  bond 
is  insufficient,  we  are  uot  satisfied  that  the 
objections  to  it  are  tunable,  but  it  is  fnani- 
fest  that  the  plaintiffs  would  be  entitled  to 
renew  their  injunction  if  the  present  writ 
were  dissolved.  We  deem  it  proper  to  fol- 
low in  this  case  the  well-established  usage 
and  reject  the  motion."  In  Dupre  v.  Sioaf- 
ford,  25  La.  Ann.  222,  a  natural  tutrix  sued 
out  an  injunction  before  having  qualift^ 
Slie  qualified  in  time,  however,  to  give  the 
boTtd.  Motion  was  made  to  dissolve  on  the 
ground  "that  the  said  Maria  J.  Dupre  is  not 
tutrix.  If  ' she  is  at  present,  she  was  not  at 
the  time  the  injunction  was  sued  out."  The 
court  said:  "It  is  a  sufBcient  answer  to 
state  that  an  injunction  will  not  be  set 
aside  for  irregularities  when  it  appears  from 
the  face  of  the  papers  that  another  would  be 
issued."  In  Savoie  r.  TMhodeaua,  28  La. 
Ann.  169,  where  the  bond  was  given  for  m 
less  amount  than  that  required  by  law,  and 
where  the  judge  a  quo  had  declined  to  dis- 
solve the  injunction,  the  court  said:  "But 
in  conformity  with  the  jurisprudence  of  the 
state,  he  ruled  that,  although  an  injunction 
may  hav^  been  imprudently  granted,  it 
will  not  be  dissolved  when  it  is  plain  from 
the  record  that  the  party  would  be  entitled 
to  the  writ  immediately."  In  Howard  n 
Simmona,  25  La.  Ann.  670,  the  court  said: 
"While  it  is  a  general  rule  that  petitions  in 
injunction  suits*  are  not  allowed  to  be 
amended,  still,  when  events  have  occurred 
since  the  institution  of  the  suit  which  would 
warrant  a  new  injunction,  there  can  be  no 
good  reason  to  refuse  them  to  be  stated  in 
a  supplemental  petition.  Courts  abhor  a 
multiplicity  of  suits,  and  they  will  not  dis- 
solve an  injunction  when  it  is  apparent  frcon 
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the  record  that  the  party  would  be  entitled 
to  another.  Code  Pr.  art.  748."  In  Wool- 
folk  T.  Woolfolh,  22  La.  Aon.  207,  the  court 
Baid:  "The  judge  a  quo,  believing  the  cause 
for  injunction  to  be  good  and  sufficient,  did 
not  err  in  permitting  additional  security  to 
be  given,  as  another  writ  could  have  .been 
immediately  gi-anted.**  Thus  it  is  Been  that, 
while  t^e  court  has  repeatedly  stated  the 
doctrine  in  question  in  terms  broad  enough 
to  justify  the  maintenance  of  an  injunction 
without  bond,  yet  it  has  thus  far  never  ap- 
plied the  doctrine  to  a  case  where  bond 
had  not  been  given.  We  think  that  in  the 
case  of  Savoie  v.  Thibodflawe,  28  La.  Ann. 
16f),  where  a  bond  insufficient  in  amount  was 
eustaiaed,  the  doctrine  was  carried  to 
the  utmost  verge, — iu  fact,  too  far, — and  we 
are  not  disposed  to  cany  it  any  further. 
Whether  the  case  of  Campbell  v.  Ria  Oredi- 
tora,  8  La.  75,  where  an  affidavit  made  by  an 
attorney  in  fact  whose  authority  was  not 
shown  must  not  be  considered  to  have  been 
overruled  by  the  long  list  of  subsequent  de- 
cisions holding  strictly  to  the  neoessify  of 
the  affldsvit,— gtMpref  The  case  is  distin- 
guished in  Oatlett  T.  MOionald,  13  La.  44, 
on  the  authority  of  Beboul  feArens,  S  La. 
79. 

4.  As  to  misjoinder  of  defendants.  The 
injunction  is  against  three  separate  seizures, 
under  separate  executions,  in  satisfaction  of 
separate  judgments  in  favor  of  three  dif- 
ferent creditors,  between  whom  there  was  no 
privity.  It  is  doubtful  whether,  under  these 
circumstanoeii.  the  exception  of  misjoinder  of 
parties  was  not  good.  The  law  abhors  a  mul- 
tiplicity of  suits,  but  so  it  does  an  incon- 

fruous  assemblage  of  litigants,  possibly 
iscordant.  The  practice  of  joining  in  one 
injunction  several  seizures  made  by  differ- 
ent creditors  is  not  to  be  encouraged,  and 
could  be  tolerated  only  in  exoeptional  cases. 
But  probably  the  present  ease  is  <rffbat  char- 
acter. The  three  seizures  were  from  the 
same  court,  hy  the  same  of&oer,  at  the  same 
time,  of  the  same  proporty,  and  were  consoli- 


dated for  advertisement.  All  the  defendants 
are  represented  by  the  aame  attorney,  and 
the  issues  as  to  all  the  defendants  were  nec- 
essarily the  same,  so  that  no  possible  com- 
plication could  arise.  At  all  events,  this  de- 
fect, if  such,  was  of  those  whi<^  could  be 
cured  under  tile  doctrine  invoked  above  in 
connection  with  the  Ixmd. 

5.  The  objection  that  the  bond  is  a  joint 
one,  and  does  not  name  the  obligation  of 
the  plaintiff  and  his  surety  towar<U  each  of 
the  three  defendants,  is  well  taken.  Under 
the  law  and  under  tha  order  of  the  judge  the 
plaintiff  had  to  give  a  bond  in  favor  of  each 
of  the  defendants,  and,  as  a  matter  of 
course,  he  could  not  satisfy  tills  (^ligation 
by  giving  one  bond  in  favor  of  the  defend- 
ftnts  jointly.  The  proposition  will  not  admit 
of  discussion,  though  here,  again,  the  doc- 
trine against  dissolving  injunctions  would 
probably  come  into  play. 

6.  We  conclude  that  the  injunction  must 
be  dissolved  for  want  of  a  bond  as  required 
by  law.' 

Not  having  considered  tiie  rase  on  the  mer- 
its, and  ther^ore  not  having  considered 
whetiier  there  has  been  or  not,  an  abuse  of 
the  equitable  remedy  of  injunction,  we  can- 
not grant  the  prayer  fOT  statutory  damues, 
and  can  allow  on^  the  $50  daimed  as  attor- 
neys' fees. 

/*  ia  therefore  ordered,  adjudged,  and  de- 
aeed  that  the  judgment  appealed  from  be 
set  aside,  and  that  the  injunction  herein  be 
(Ussolved,  without  prejudice,  however,  and 
that  the  plaintiff  be  condemned  to  pay  to 
the  defendants  $60  as  damages,  and  be  fur- 
ther condemned  to  pay  costs  in  both  courts, 

Blancliard,  J.,  concurs  in  the  decree  and 
so  much  of  the  opinion  as  relates  to  the  in- 
junction bond  and  holds  the  same  insuffi- 
cient, but  dissents  from  that  part  of  the 
opinion  which  holds  tiiat  the  seised  debtor 
may  arrest  the  execution,  as  relates  to  the 
immovable  claimed  as  a  homestead,  by  in- 
junction in  the  district  court. 
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Hannah  LAHEY,  Appt., 

V. 

Margaret  LAUEY,  Impleaded,  etc,  Beapt. 

(174  N.  T.  146.) 

1.  A  flndlKv  of  tMts  alBnned  hj  tbe  appel- 
late division  Is  binding  on  ttae  court  of  ap- 
peala 

S.  Fmllnre  to  efloot  m,  duuise  of  boaeS- 
el«rr  IM  »  mntwial  Imeflt  oeitlfleate. 


NoTX. — As  to  power  of  member  of  benefit  so- 
ciety to  change  beneficlarr  where  original  bene- 
ficiary refuses  to  surroider  certificate,  see  also. 
In  this  series,  Clark  t.  Hlrsdll  (Iowa)  9  U  B. 
A  841. 

On  tbe  general  question  of  changing  deslgoa- 
tloQ  In  benefit  certificate  otherwise  than  In  the 
prescribed  method,  see  Grand  Lodge,  A.  O.  U. 
W.  T.  Noll  (Uleh.)  IS  L.  B.  A.  S50,  and  note. 
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because  of  refusal  of  the  one  In  whose  favor 
It  was  Issued  to  surrender  the  old  one,  gives 
him  no  right  to  the  proceeds  as  against  tbs 
claim  of  the  one  In  whose  fsvor  tbe  new  eer* 
tiflcate  was  to  be  Imed,  where  there  Is,  bj 
statute  and  tbe  rules  of  the  society,  sn  sTmo- 
Inte  right  to  make  tha  change,  and  ereiTthlnf 
required  by  the  rules  Is  done  except  the  sur- 
mder  of  the  old  certificate. 

(March  IT,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  Uie  Supreme 
Court,  Fourth  Department,  affirming  a 
jud^ent  of  a  Special  Term  for  Erie  Coun- 
ty in  favor  of  defendant  in  an  action 
brought  to  establish  a  claim  to  the  pro- 
ceeds of  a  mutual  benefit  certificate.  Af- 
/u^ned. 

The  facts  are  stated  in  the  opinion. 
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Mr.  William  I..  Rnuiej,  with  Mr. 
Daniel  V,  Murphy,  lor  appellant: 

The  insured  failed  to  comply  wiUi  the  eon- 
Btitution,  by-lawa,  and  regulations  of  the 
order  governing  a  change  of  bcneficiarv,  and 
there  has  been  no  waiver  by  the  order  of 
his  noncompliance. 

Whpn  iv  fiociety  makes  rules  and  regula- 
tions governing  the  change  of  a  beneficiary, 
such  rules  and  regulations  must  be  strictly 
complied  with. 

Luhrg  V.  Luhra,  )23  ST.  Y.  367,  9  L.  R. 
A.  534.  25  N.  K.  388;  fHnk  T.  Fink,  171 
N.  Y.  »24,  64  N.  E.  506;  Thomas  v.  Thomaa, 
131  N.  Y  205,  30  N.  E;  61  j  Gladding  v. 
Gladding,  29  N.  Y.  S.  R.  485,  8  N.  Y.  Supp. 
880. 

A  court  of  equity  will  not  enforce  an  at- 
tempt to  change  a  beneficiary  which  is  sub- 
sequently abandoned  by  the  insured,  and 
when  the  evidence  shows  that  the  member's 
intention  to  change  was  not  continuous  to 
the  time  of  his  death. 

Coyne  v.  Btnce,  23  App.  Div.  261,' 48  N. 
Y.  Supp.  937. 

The  promise  made  by  the  insured  to  re- 
imburse his  mother  for  his  care  during  his 
sickness  does  not  establish  a  lien  upon  the 
insurance  fund. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  6; 
Vonrow  v.  Little,  115  N.  Y.  387,  5  L.  R. 
A.  693,  22  N.  E.  346. 

Messrs.  KinB»  Iieccettt  ft  Browm»  for 
respondent : 

In  so  far  as  the  insured  had  the  power 
to  comply  with  the  constitution,  by-laws, 
and  regulations  of  the  order  governing  a 
change  of  beneHciary,  he  did  comply  with 
them,  and  a  further  compliance  with  said 
by-laws  was  prevented  by  the  fraud  of  the 
p'laintifT. 

Wilson  V.  Bryce,  43  App.  Div,  494,  60 
N.  Y.  Supp.  132;  Jory  v.  Supreme  Council 
.4.  L.  of  R.  105  Cal.  20,  20  L.  R.  A.  733,  38 
Pac.  r)24;  Grand  Lodge,  A.  0.  V.  W.  v. 
\oH,  90  Jiich.  37,  15  L.  R.  A.  350,  51  N. 
W,  2liH :  Marsh  v.  fiuprome  Council  A.  L. 
of  H.  Mil  Mans.  512,  4  L.  R.  A.  382,  21  N. 
E.  J 070. 

Equity  will  consider  that  done  whidi 
ought  to  have  been  done. 

Grand  Lodge,  A.  0.  U.  W.  v.  Child,  70 
Mich.  1(13,  38  N.  W.  1. 

A  change  or  fiubstitution  of  beneficiary 
may  lie  valid  without  compliance  with  the 
prescribed  mode,  if  it  be  beyond  the  pow- 
er of  the  inHurc'd  to  comply  literally. 

3  Am.  &  Eiig.  Enc.  Law.  2d  ed.  pp.  998, 
099;  Supreme  Conclave,  R.  A,  v.  Capprlla, 
41  Fed.  1;  Baitejf  v.  Bailey,  45  Hun,  278; 
ilrand  Lodijc,  A.  0.  V.  W.  v.  'Soli,  90  Mich. 
37.  15  L.  R.  A.  350,  51  N.  W.  2G8. 

The  declarations  or  acts  of  the  grantor 
subsequent  to  his  grant  will  never  be  per- 
mitted to  be  shown  in  disparagement,  or 
to  the  prejudice,  of  the  grantee's  right. 

WiUiiims  V.  ^ViU^ams,  142  N.  Y.  159.  30 
N.  K.  1053;  Kain  V.  Larhin,  131  X.  Y.  302, 
30  N,  E.  105. 

The  right  to  change  the  beneficiary  in  ttie 
eertifirate  or  policj'  given  by  .the  co-opcr- 
ntive  insurance  law,  like  eii-ery  other  val- 
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uable  right,  may  be  sold  and  transferred, 
and,  when  onte  legally  transfi'Ted  for  a 
valuable  consideration  the  insuriiJ  loses  the 
right  to  thereafter  transfer  it  to  others, 
just  the  same  as  any  other  right  or  thing 
which  he  has  legally  transferred. 

Wehstcr  V,  Welch,  57  App.  Div.  561,  68 
X.  Y,  Supp,  55;  Smith  v.  Xational  Ben, 
Hoc.  123  Y  .87,  9  L.  R.  A.  016,  25  N.  E. 
197;  Conxclgca  v.  Supreme  Council,  A.  L. 
of  H.  3  App.  Div.  464,  38  N.  Y.  Supp.  248, 
affirmed  in  157  N.  Y.  719,  53  JT.  E.  1124. 

The  method  of  designation  laid  down  in 
the  policy  and  by-laws  must  be  followed, 
subject  to  three  exceptions:  (1)  The  so- 
ciety may  waive  the  rules;  (2)  if  it  is  be- 
yond the  power  of  the  assured  to  comply 
ftith  the  rules  equity  will  relieve;  (3)  i( 
the  assured  has  pursued  the  rules,  and  done 
all  in  his  power  to  change  the  b«neficiary, 
but  dies  before  the  new  certificate  is  is- 
sued, equity  will  treat  the  certificate  as 
issued. 

2  May,  Ins.  4th  ed.  S  390;  Supreme  Con- 
clave, R.  A.  V.  Cappella,  41  Fed.  1;  Tially 
v.  Sally,  74  Ga.  670,  58  Am.  Rep.  458; 
Martin  V.  Stuhhings,  126  HI.  387,  18  N.  E. 
057;  Isgrigg  v.  Schooley,  125  Ind.  95,  25 
N.  E.  151;  Marsh  v.  Supreme  Council  A. 
L.  of  H.  149  Mass.  512,  4  L.  R.  A.  382,  21 
N.  E.  1070. 

Martin,  J.,  delivered  the  opinion  of  the 
court: 

The  Catholic  Mutual  Benefit  Association 

is  a  domestic  co-operative  insurance  com- 
pany.   Prior  to  the  7th  of  February,  1884. 

Wiiliam  Lahey  became  a  member  of  a 
branch  of  the  association  located  at  Niag- 
ara Falls,  which  issued  to  him  a  beneficiary- 
certificate  entitling  him  to  participate  in  its 
beneficiai-y  fund  to  the  amoimt  of  $2,000. 
The  plaintiff,  hia  wife,  was  designated  as 
payee  or  beneficiary  therein.  During  his 
life  he  or  his  wife  complied  with  all  tW 
laws  and  regulations  of  the  association,  and 
at  the  time  of  liis  death,  which  occurred 
December  1,  1899,  he  was  a  member  in  good 
standing. 

In  June.  1898,  the  plaintiff  separated 
from  her  husband,  and  refused  to  live  with 
him.  When  she  left  him  she  took  with  her 
the  certificate  of  insurance,  and  retained  it 
until  the  month  of  N'ovember,  1899.  A  con- 
siderable time  after  their  separation,  her 
husband  became  ill,  and  went  to  live  with 
his  mother.  He  promised  her  if  she  would 
take  care  of  him  he  would  reimburse  her 
by  changing  the  policy  for  her  benefit.  She 
took  care  of  him  until  the  12th  of  Xovem- 
bcr,  1899.  During  that  time  he  was  affiicted 
with  an  illness  which  ultimately  resulted  in 
hia  death. 

In  September,  1899,  the  local  lod^  or  as- 
sociation, learning  of  his  condition,  ap- 
pointed a  committee  to  look  after  him.  sent 
a  doctor,  and  left  money  to  procure  such  ar- 
ticles as  were  iieccssnry  during  his  illness. 
On  t!ip  30th  of  October  \\k  made  and  exe- 
cuted the  following  instrument: 

Digitized  by  Google 


1908. 


LA.UE7  T.  liAIIET. 


I,  William  Labey,  herein  certify  that  I 
am  a  mpinber  in  good  standing  of  Branch 
2,  C.  M.  U.  A.,  located  at  Niagara  Falls; 
WAS  initiated  therein  on  the  14th  day  of 
November,  1877,  that  the  beneficiary  certif- 
ioute  lierotofore  issued  to  me  by  said  asso- 
ciation, which  was  payable  to  my  uife,  and 
uo  [now]  revoke  my  former  payment  and 
want  it  payable;  $1,000.00  payable  to  my 
wife,  Hannah  liihey;  $500.00  payable  to  my 
mother,  Jlargavet  Lahey;  $500.00  payable 
to  IgTiatz  Rcfiss,  Treas.  of  Branch  2,  C.  M, 
B.  A.,  for  to  pay  doctor  and  funeral  expen- 
ses, and  the  balance  that  is  left  to  be  turned 
over  to  niy  mother,  Mar^ret  Lahey. 

Dated  Niagara  Falls  this  30tfa  day  of  Oc- 
tober, 1809. 

William  Lahey. 

WitneM,  John  J.  Daw, 
Kecording  Secretary  Branch  Xo.  2. 

[Branch  Seal.] 

By  this  instrument  he  sought  to  change 
the  beneficiary  in  said  certificate,  making 
his  wife  a  beneticiary  to  the  extent  of  $1,- 
000;  his  mother,  $500;  and  Ignatius  Reiss, 
treasurer  of  Branch  No.  2,  in  the  sum  of 
$i>00.  to  pay  his  doctor's  bills  and  funeral 
pxi>pnses,  and  any  sum  remaining  to  be 
turned  over  to  Iiia  mother.  This  paper  was 
attested  by  the  recording  secretary  of  that 
branch.  Its  seal  was  afHxed  pursuant  to  the 
constitution  and  by-laws.  It  was  delivered 
to  Edward  Ryan,  the  grand  secretary,  and 
by  liim  delivered  to,  received  by,  and  filed 
in  the  office  of,  Joseph  Cameron,  the  su- 
preme recorder,  with  a  request  that  a  new 
beneficiary  certificate  in  compliance  with 
such  paper  should  be  issued.  The  assoeia- 
tioii  failed  und  neglected  to  issue  such  cer- 
tificate, delaying  the  same  upon  the  ground 
that  the  original  certificate  should  be  sur- 
I'endered  with  the  application  for  the 
change. 

\\'iniam  Jjnhey  thereupon  demanded  the 
certificate  of  the  plaintifT,  who  refused  to 
surrender  it,  but  withheld  the  same,  and 
prevented  him  from  having  or  obtaining  pos- 
M>sKion  thereof,  of  which  fact  the  secre- 
tary and  supreme  recorder  Imd  due  notice, 
and  therefore  that  he  was  unable  to  sur- 
render it.  Tlie  association  thereupon  noti- 
fied ))im  that  it  was  powerless  to  issue  a  new 
certificate  while  the  original  was  outstand- 
ing and  not  lost  or  destroyed,  that  the  by- 
laws and  constitution  of  the  association  pro- 
vided no  method  by  which  a  beneficiary  in 
a  certificate  could  be  changed  where  the 
original  certificate  was  wrongfully  withheld 
by  the  original  beneficiary,  and  on  that  ac- 
count he  was  unable  to  procure  the  posses- 
sion thereof.  The  application  of  October 
30th  was  marie  and  delivered  for  the  pur- 
pose and  with  the  intention  of  changing  the 
ueneficiorv  in  the  original  certificate.  .  The 
member  Md  all  he  was  able,  under  tlie  cir- 
cumstanM-s,  to  effectuate  that  purjiose,  and 
such  new  designation  remained  and  was  in 
full  force  and  effect  at  the  death  of  said 
Ijihey. 

On  the  12th  of  Xo%-emher  the  plaintiff, 
a^inst  the  protest  of  the  defendant,  In- 
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duced  her  husband  to  go  with  her  to  her 
home,  in  the  city  of  BnfJ'alo.  where  he  re- 
mained until  his  death.  On  the  27th  of  No- 
vember. lS»i),  he  made  an  aifidavit,  prepared 
by  the  plaintiff's  attorney,  in  which  he  de- 
nied that  he  made  or  intended  to  make  any 
change  of  his  bencHciaiy,  and  stated  that 
his  mind  for  some  weeks  was  defective.  He 
also  stated  to  certain  persons  while  stay- 
ing with  the  plaintiff  that  he  had  not 
changed  the  beneficiary  in  said  certificate, 
and  wanted  his  wife  to  have  the  benefit 
thereof.  After  his  death,  due  proofs  were 
furnished  the  association.  The  plaintiff 
claimed  the  whole  of  the  fund  by  virtue- 
of  the  original  certificate  issued  to  her  lius- 
band,  and  the  defendant  Margaret  Lahey 
made  claim  for  her  interest  in  said  fund  and 
for  the  interest  of  Ignatius  Reiss  under' 
such  second  designation.  I'he  plaintifT  then 
brouf^t  this  action  against  the  association 
to  reco\'er  $2,000  on  the  certificate,  and  in 
March,  1900,  the  association  obtained  an 
order  of  interpleader,  paid  $1 ,000  to  the 
plaintifT,  and  paid  the  remaining  $1,000  in- 
to court  to  await  the  result  of  this  action 
between  the  plaintifT  and  the  defendant 
Margaret  Lahey.  The  foregoing  is  a  brief 
synopsis  of  the  facts  as  found  by  th^  trial 
judge. 

Upon  these  facts  the  court,  as  conclusions 
of  law,  held  tliat  William  Lahey  changed 
the  beneficiaries  in  said  insurance  as  pro- 
vided in  the  instrument  of  October  30th,  so- 
that  $1,000  thereof  was  payable  to.the  plain- 
tiff, $500'  to  Margaret  Tjahey,  and  $500  to 
Ignatius  Reiss  to  pay  expenses,  and  the  bal- 
ance to  be  turned  over  to  his  mother;  that 
he  did  all  the  acts  which  were  necessary 
under  tlie  law  to  efTectuate  such  -purpose; 
and  that  the  defendant  was  entitled  to  a 
judpineut  providing  that  $.500  should  be  paid 
to  her,  and  $.")00  to  Reiss,  to  be  disposed  ot 
in  the  manner  stated.  This  judgment  was 
unanimously  affirmed  by  the  appellate  divi- 
sion. 06  App.  Div.  623,  73  X,  Y.  Supp. 
1138. 

The  insurance  law  relating  'to  fraternal 
beneficiary  societies,  orders,  or  associations 
provides:  "MemWrship  in  any  such  socie- 
ty, order,  or  association  shall  give  to  the 
memlnr  tlic  right  at  any  time,  upon  the 
consent  of  such  society,  order,  or  associa- 
tion, in  the  manner  and  form  prescribed  by 
its  by-laws,  to  make  a  change  in  its  payee 
or  payees,  beneficiary  or  beneficiaries,  with- 
out requiring  the  consent  of  such  payees  or 
beneficiaries,"  I.rfiws  18fl2,  p.  2025,  chap. 
fiOO.  9  238.  The  by-laws  of  the  Catholic 
Mutual  Benefit  As.sociation,  in  force  from 
1887  to  October,  1900,  provide:  "A  mem- 
f>er  may  at  any  time  change,  alter,  or  amend 
the  designation  of  person  or  persons  to 
whom  the  beneficiary  named  in  nis  certifl- 
rate  is  payable,  by  surrendering  said  certi- 
ficate, after  having  filled  or  caused  to  be 
filled,  the  blank  which  shall  be  provided  for 
that  purpose  on  the  back  of  the  same,  pro- 
viding for  a  new  designation,  and  attach 
his  signature  to  it.  The  secretary  of  his 
branch  shall  attach  his  signature  to  it  as 
witness,  and  the  seal  of  his  branch,  and  for- 
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ward  it  to  the  f^nd  secretary,  if  in  his 
immediate  jurisdicti<m.  Upon  the  receipt 
-of  the  same  the  snweme  recorder,  he 
shall  issue  a  new  eerttfieate  in  acoctrdanee 

with  such  change  of  designatiML"  "A  mem- 
ber whose  certificate  hu  been  lost  or  de- 
stroyed may  have  a  new  certificate  issued 
to  him  by  filing  an  affidavit  with  the  su- 
preme recorder  that  the  beneficiary  certifi- 
■cate  heretofore  issued  to  him  has  been  lost 
or  destrtn-ed,  and  that  he  applies  for  a  du- 
plicate of  the  same;  the  price  to  be  charged 
for  sudi  new  certificate  to  be  fixed  by  the 
Buprane  trustees." 

The  proof  disclosed  that  there  was  in  the 
constitution  or  by-laws  of  the  association 
nothing  relating  to  the  issuing  of  a  certifi- 
cate where  it  had  been  withheld,  and  that 
there  were  no  other  provisions  relating  to 
the  subject  of  chanf^ng  designations  on  cer- 
tificates lost  or  withheld.  The  officers  of  the 
association  refused  to  make  the  change  re- 

rsted,  uptm  the  ground  that  before  sneh 
Tige  could  be  made  the  eertificate  most 
be  surrendered;  and  fh^  refused  to  issue 
a  new  certificate  for  the  reason  that  tliere 
was  no  provision,  either  by  statute  or  by- 
law, by  wliich  they  were  authorized  to  do 
so  unless  the  original  certificate  was  lost 
or  destroyed.  The  dues  of  the  assured  were 
paid  by  the  plaintiff  for  the  last  nine  or 
ten  years  of  lAhey's  life.  Indeed,  there  is 
proof  tending  to  show  that  he,  as  well  as 
his  mother  and  other  members  of  his  fvn- 
ily,  was  surprised  vhea  they  found  that  the 
insurance  had  been  kept  alive  by  payments 
made  by  her.  In  determining  the  rights  of 
the  parties  in  this  case,  the  statute,  the  con- 
stitution, and  by-laws  of  the  association, 
with  the  policy  or  certificate,  taken  togeth- 
«r,  constitute  the  eratraet  between  them, 
and  the  standard  by  which  their  rights  and  . 
liabilities  are  to  be  determined.  Re  Equi- 
table Keaerre  Fund  Life  At$o.  131  N.  Y. 
354.  369,  30  N.  E.  114;  People  ew  rel.  Atty. 
Qen.  V.  Life  <£  Reaene  Asm.  150  N.  Y.  94, 
108.  45  N.  E.  8. 

This  court  has  recently  held  that  a  mon- 
"ber  of  such  an  association,  who  has  tJie  ab- 
solute power  to  change  the  beneficiary  de-  i 
signated  in  his  oertiflcate  by  complying  with  , 
a  by-law  wfaidi  is  ezelusiTe  upon  the  sub-  i 
ject,  and  provides  that  a  new  certificate  I 
shall  be  issued  if  a  member  asks  for  one, 
but  upon  condition  that  he  pay  the  sum  of 
25  cents,  can  appoint  another  beneficiary 
■only  by  a  strict  compliance  with  such  by- 
law.   In  that  case  Judge  Yann  said:  "The 
change  of  the  braefidary  is  an  important 
matter,  for  it  transfers  the  rig^t  to  receive 
the  death  benefit,  amounting  in  this  case  to  i 
91.000.  from  one  person  to  another.    The  ' 
right  of  the  member  to  make  the  change  is  i 
absolute,  and  the  beneficiary  can  neither  pre- 
vent it  by  objecting,  nor   promote   it  by : 
«onsenting.    Obviously,  such  a  trannsactton  ' 
requires  some  formalities  for  the  protection  | 
of  the  company,  the  member,  and  the  benefi- 
ciary.   The  formalities  required  by  ^1*^ 
sociation  before  us.  through   its  by-laws, 
were  very  simple ;  but,  unl«i  tbey  were  sub- 
«tentially  complied  with,  the  change  eoold 
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.  not  be  made.    Mere  intention  to  make  a 

;  change  is  not  enough,  for  the  acte  preacribed 
to  carry  the  intenBcn  into  ^eet  are  forma 

'  imposed  upon  the  exeentitm  of  a  power,  and 
they  must  be  observed,  or  the  change  can- 
not be  effceted."  Fink  t.  FtnJc.  171  K.  T. 
G16,  622,  04  X.  E.  506.  507.  In  that  ease 
the  certificate  holder  died  before  a  request 
for  a  change  reached  the  company, — it  hav- 
ing been  sent  by  mail, — and  the  court  held 
that  there  was  no  change  in  the  beneficiary. 

In  Luhrt  v.  Iiukn,  l&  K.  T.  367.  9  L.  R. 
A.  534,  2a  X.  E.  388,  where  a  similar  ques- 
tion arose,  the  &cta  were  essentially  differ- 
ent from  the  case  at  bar,  aa  in  that  case 
the  certificate  was  surrendered,  with  direc- 
tions that  a  new  certificate  should  be  issued 

.  to  the  substituted  beneficiary.  It  was  mailed 
to  the  lodge,  but  the  certificate  holder  died 
before  the  chuige  was  made,  or  the  certifi- 
cate reached  the  home  office.  In  that  ease 
it  was  held  that  the  old  certificate  was  to 
be  r^rded  as  cancded  when  surrendered 
to  the  lodge,  and  that  the  death  of  the  mem- 
ber did  not  operate  to  prevent  the  consum- 
mation of  the  surrender  or  the  issuing  of 
a  new  certificate.  In  this  case,  however, 
there  was  never  any  surrender  of  the  cer- 
tificate, BO  that,  if  it  is  to  be  determined 
strictly  according  to  the  provisions  of  the 
contract  between  the  paities.  there  never 
was  any  legal  ehai^  ox  beneficiary.  There- 
fore the  plaintiff  was  mtitled  to  recover  the 
full  amount  of  the  certificate,  unless  the 
respondent  can  sustain  her  rigbte  upon 
some  other  or  different  ground.  She,  how- 
ever, contends  that  the  right  to  change  the 
beneficiary  in  a  certificate,  like  every  other 
valuable  right,  may  be  sold  or  transferred, 
and,  when  transferred  for  a  valuable  eon- 
sideratitm.  the  insured  loses  the  right  to 
transfer  it  to  others.  Citing  Webs<«r  t. 
Welch,  57  App.  Div.  561,  68  N.  Y.  Supp.  55; 
ftmith  V.  S'ational  Ben.  8oc.  123  Y.  87, 
9  L.  R.  A.  616.  25  E.  197;  Cosselyes  T. 
Supreme  Covncit  A.  h.  of  H.  3  App.  Div. 
464,  38  N.  Y.  Supp.  248,  Affirmed,  without 
opinion,  157  N.  Y.  719,  53  X.  E.  1124.  In 
those  cases  it  was  held  that  the  statute 
which  gives  to  a  member  the  right  to  mala 
a  diange  in  the  beneficiary  without  the  eon- 
sent  of  the  latter  applies  only  whoi  the 
original  designation  is  in  the  nature  of  an 
inchoate  or  an  unexecuted  gift,  and  does  not 
prevent  a  contract  between  the  member  and 
his  beneficiary  by  which  a  vested  right  pass- 
es to  the  latter;  and  in  such  case,  wiukout 
his  consent,  the  beneficiary  may  not  be 
changed. 

The  cases  dted  are  clearly  distinguish* 
able  fmn  the  ease  at  bar,  in  that  m  the 
former  the  beneficiary  bewne  such  for  a 
valuable  consideration,  and  the  association 
issued  a  certificate  to  sudi  beneficiary,  while 
in  this  case,  although  the  court  has  found 
that  the  mother  paid  a  valuable  considera- 
tion for  a  transfer  of  the  certificate  or  a 
portion  of  ite  benefite,  still  no  certificate 
was  ever  issued  to  her,  nor  was  the  certifi- 
cate which  was  issued  and  made  payable  to 
the  plaintiff  ever  cancded,  wo  that  she 
ceased  to  be  a  henefieiary  nnder  it.  Besides, 
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assured,  before  his  death,  made  an  affidavit  i 

to  the  effect  that  he  was  a  member  of  the 
association;  that  his  wife  was  designated 
as  the  beneficiar7  in  the  original  certificate; 
that  he  had  never,  to  his  knowledge,  made 
a  request  for  any  change  of  beneficiary,  and 
never  knowingly  signed  any  application  for 
such  change;  that  members  of  the  associa- 
tion and  some  of  bis  relatives  tried  to  per- 
suade him  to  change,  but  that  be  always  de- 
clined to  do  so;  and  that  it  was  his  desire 
that  the  policy  should  stand  and  be  pay- 
able to  his  wife.  There  was  also  proof  that 
he  repeatedly  declared  he  bad  no  desire  to 
•change  the  beneficiary,  but  was  desirous 
that  nis  wife  should  have  the  benefit  under 
his  certificate. 

Although,  under  the  proof  in  the  record, 
the  trial  court  might  very  well  have  found 
in  favor  of  the  plaintiff,  j'ct  it  having  found 
for  the  defendant,  and  its  decision  having 
been  unanimously  affirmed  by  the  appellate 
division,  we  are  concluded  as  to  the  facts  or 
the  sufficiency  of  the  evidence,  and  have  no 
jurisdiction  to  review  the  question  whether 
the  decision  of  the  court  below  was  sus- 
tained by  the  weight  of  evidence,  or  wheth- 
er there  was  any  evidence  whatever  to  sus- 
tain it.  Thus  the  question  arises  whether, 
under  the  facts  as  found,  the  court  was  au- 
thorized to  change  the  beneficiary,  or  to 
award  to  the  defendant  a  portion  of  the 
fund  in  the  hands  of  the  court.  In  other 
words,  assuming,  as  we  must,  that  the 
plaintiff  withheld  the  certificate  after  the 
jtssured  had  requested  its  surrender,  did 
that  enable  him  to  change  his  beneficiary 
without  its  surrender,  and  to  effect  an  ac- 
tual change  in  a  manner  not  provided  for 
by  the  by-laws  of  the  association?  If  the 
question  had  arisen  between  the  defendant 
and  the  association,  it  is  quite  possible  that 
she  could  not  have  recovered.  But  that  is 
not  this  case.  Here  the  question  of  the  lia- 
bility of  the  association  to  the  defendant 
is  not  involved.  It  has  discharged  its  lia- 
bility upon  the  certificate  1^  payment  into 
CDUii,  so  that  the  question  involved  in  this 
case  arises  between  two  alleged  benefloaries, 
and  the  point  presented  is  whether  the  non- 
suiTender  of  the  certificate  was  a  bar,  and 
prevented  the  defendant  from  recovering,  in 
equity,  in  view  of  the  fact  that  the  plain- 
tiff refused  to  Surrender  the  certificate  upon 
her  husband's  demand,  and  thus  prevented  a 
change  in  the  manner  required  by  the  by- 
law's of  the  asBoeiatton. 

As  this  precise  question  ma^  not  have 
been  settled  by  any  previous  decision  of  this 
court,  in  proceeding  with  the  discussion  it 
is  deemed  proper  to  here  consider  some  of 
the  authorities  bearing  upon  this  phase  of 
the  case.  In  Supreme  Conclave,  R.  A.  v. 
Cappella,  41  Fed.  1,  it  was  held  that  thegen- 
eral  rule  that  the  insured  is  bound  to  Biake 
such  change  of  benefldary  in  the  manner 
pointed  out  by  the  policy  and  by'lawa  of 
the  association  is  subject  to  three  excep- 
tions :  ( 1 )  If  the  society  has  waived  a 
strict  compliance  with  its  own  rules,  and, 
in  pursuance  of  a  request  of  the  insured  to 
change  his  beneficiary,  has  issued  a  new 
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certificate,  the  original  beneficiary  will  not 

be  heard  to  complain  that  the  course  indi- 
cated by  the  regulations  was  not  pursued; 
(2)  t^at,  if  it  be  beyond  the  power  of  the 
insured  to  comply  literally  with  the  regula- 
tions, a  court  of  equity  will  treat  the 
change  as  having  been  legally  made;  (3) 
if  the  insured  has  pursued  the  course  point- 
ed out  by  the  laws  of  the  association,  and 
has  done  all  in  his  power  to  change  the 
beneficiary,  but  before  the  new  certificate 
is  actually  issued  he  dies,  a  court  of  equity 
will  treat  such  certificate  as  having  been 
issued.  The  doctrine  of  that  case  was  fol- 
lowed in  McLaughlin  v.  McLaughlin,  104 
Cal.  171,  37  Pac.  865,  and  the  same  ex- 
ceptions are  stated  in  2  May,  Ins.  9  399-0. 

In  Marsh  v.  Supreme  Oounoil  A.  L.  of  B. 
140  Mass.  512,  4  L.  R.  A.  382,  21  N.  E.  1070, 
where  a  member  of  a  beneficiary  association 
took  all  the  necessary  steps,  so  far  as  he 
was  able,  to  designate  his  mother  as  bis  ben- 
eficiary, instead  of  .  his  wife,  and  the  as- 
sociation was  ready  to  make  the  change, 
but,  in  consequence  of  his  wife's  acting  in 
collusion  with  a  subordinate  oHicer  of  the 
association,  the  change  of  deai^^tion  was 
not  formally  effected  before  his  death,  it 
was  held  that  the  mother  was  entitled  to 
the  fund. 

In  Wilson  V.  Bryce,  43  App,  Div.  491,  494. 
60  N.  y.  Supp.  132,  133,  Hatch,  J.,  in  dis- 
cussing this  question,  said:  "If  it  had  ap- 
peared that  the  certificate  was  lost,  or  that 
the  insured  wa.<t  unable  to  obtain  posses- 
sion of  it,  or  that  its  possession  was  forci- 
bly or  franduloitly  witnheld  from  him,  and 
he  had  made  his  application  to  the  legion 
for  the  issuance  of  a  new  certificate  or  a 
change  of  beneficiaries,  then  we  would  have 
a  case  similar  to  that  of  Grand  Lodge,  A. 

0.  U.  W.  V.  Child,  70  Mich.  163,  38  N.  W. 

1,  and  under  such  or  similar  conditions  eq- 
uity might  lay  hold  of  the  case  and  direct 
judgment  in  accordance  with  the  equities 
of  the  parties." 

In  the  Child  Case  it  was  held  that  the 
law  never  requires  impossibilities,  and  the 
rule  of  a  benefit  association  which  requires 
a  certificate  of  insurance  to  be  surrendered 
upon  change  of  beneficiary,  to  the  end  that 
it  might  be  indorsed  upon  such  certificate, 
can  only  be  construed  as  so  requiring  it 
when  the  certificate  is  in  existence  and  can 
be  thus  surrendered. 

In  lagrigg  v.  SohooJ^,  186  IndL  05,  26 
N.  E.  161,  S.  was  the  holder  of  a  beneficiary 
certificate  in  a  mutual  benefit  society.  The 
by-laws  of  the  order  provided  that,  when  a 
member  desired  to  cnange  the  beneficiary 
named  in  the  certificate,  he  must, 
among  other  things,  surrender  the  old 
certificate.  The  beneficiary  originally  named 
had  been  the  wife  of  ttie  deceased. 
She  abandoned  him,  however,  and  refused 
to  live  with  him,  and,  without  his  consent, 
took  the  certificate  away  with  her.  Upon  a 
demand  for  its  return,  she  stated  that  it 
was  lost.  The  deceased,  being  desirous  of 
changing  the  beneficiary,  complied  with  all 
the  requirements  of  the  by-laws  in  respect 
Uiereto,  save  the  aurroider  of  the  old  cer- 
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tificatp,  a»»igning  its  alleged  loss  for  his  fail- 
ure to  do  so.  It  was  charged  that  the  offi- 
cers oi  the  subordinate  lodge  conspired  with 
the  wife  to  prevent  the  change,  and  refused 
to  ecrcify  said  application,  and  no  new  cer- 
tifirate  was  issued.  In  that  case  it  was 
held  that  the  acts  of  the  decedent  consti- 
tuted an  equitable  change  of  beneficiary, 
and  that  the  person  in  whose  lavar  the  de- 
ced.mt  desired  a  new  certificate  to  issue  was 
entitled  to  the  fund;  that  the  beneficiary 
in  such  a  certificate  of  insurance  does  not, 
during  the  life  of  the  member,  have  an  in- 
deffiasible  right  in  the  contract  or  fund,  but. 
has  ait  interest  which  can  only  be  defeated 
by  a  change  effected  in  the  manner  provided 
by  the  by-laws,  but  that  there  are  exceptions 
to  thifi  general  doctrine;  and  that  equity 
will  aid  imperfect  changes  of  beneficiaries, 
and  consider  that  done  which  ou^ht  to  have 
been  done,  as  it  never  requires  impossibili- 
ties. The  same  principle  is  stated  in  Kepler 
V.  .Supreme  Lodge,  K.  fif  H.  45  Hun.  274, 
278.  See  also  Martin  v.  Stubbings,  126  111. 
387,  18  N.  JS.  657. 

In  Natty  v.  Natty,  74  Ga.  669,  58  Am. 
Rep.  4.^8,  an  unmarried  man  took  out  a 
policy  of  insurance  on  his  life,  one  condi- 
tion of  which  was  that  the  policy  was  is- 
sued and  accepted  upon  the  express  condi- 
tion that  the  assured  might,  with  the  con- 
sent of  the  company,  at  any  time,  assign  it. 
or,  before  assignment,  change  the  benefici- 
aries, or  make  any  other  change.  The  per- 
son named  as  the  beneficiary  was  the  sis- 
ter of  the  assured,  and  to  her  he  delivered 
the  policy,  and  paid  the  premiums  to  that 
time.  Hubsequently  he  married,  and,  as  an 
inducement  thereto,  he  agreed  that,  if  the 
woman  would  marry  him,  she  should  be 
made  the  beneficiary  of  the  policy.  After 
the  marriage,  and  when  the  next  semiannual 
premium  fell  due.  the  assured  paid  it,  on 
condition  that*  the  beneficiary  should  be 
changed  from  his  sister  to  his  wife.  The 
sister  had  the  policy  and  would  not  give 
it  up.  The  agent  was  uncertain  whether 
the  change  could  be  made  witliout  the  pol- 
icy, hut  promised  to  notify  the  company, 
and  have  tlie  change  made  if  possible.  The 
oliicera  agreed  to  attend  to  the  matter,  but 
overlooked  it.  After  the  death  of  the  as- 
sured, the  com|iiiny  filed  a  bill  to  require 
the  wife  and  wisler  to  interplead,  and  have 
the  question  determined  afl  to  who  was  en- 
titled to  the  money.  It  was  held  that  the 
gift  to  the  sister  was  not  perfected,  so  as  to 
bo  absolute  and  irrevocable,  and  the  as- 
sured had  the  right  to  change  the  benefi- 
ciary of  the  policy,  and  whether  such  change 
was  to  be  effected  by  parol  or  in  writing 
was  a  matter  entirely  between  the  assured 
and  the  company. 

In  Wilcox  V.  EquUahlc  Life  Ataur.  Soc. 
173  Y.  50.  65  N.  E.  857,  where  a  policy 
of  life  insurance  contained  a  clause  that  if. 
after  the  payment  of  the  premiums  for  three 
yearn,  the  policy  should  become  void  in  con- 
sequence of  a  default  in  the  payment  of  Rub- 
seiiuent  premiums,  the  company  would  is- 
sue in  lieu  of  such  policy  a  new  paid-up  jiol- 
irv  for  a  certain  proportion  of  the  original 
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amount  adjured,  "provided  that  the  said  pol- 
icy shall  i»e  surrendered  duly  receipted  with- 
in six  months  of  the  date  of  default  in 
payment  of  premium  on  said  policy,"  it 
was  held  that  the  insured,  who  defaulted  in 
the  jMiynient  of  premiums  after  seven  an- 
nual prcmiiuns  had  been  paid,  and  from 
whom  the  policy  had  been  stolen,  might 
maintain  an  equitiihle  action  for  a  decree 
directing  the  comi>any  to  issue  a  new  paid- 
up  policy  upon  proof  that  the  policy  was 
stolen  without  his  fault. 

\\'e  are  of  the  opinion  that  the  principle 
of  these  cases  should  be  followed;  that  un- 
der the  findings  of  fact,  which  are  conclu- 
^tive  upon  us.  it  should  be  held  that  the 
plnintitT  wrongfully  retained  the  certificate 
from  the  possrsoion  of  her  husband,  and 
that  by  reason  thereof  a  proper  transfer 
vva.'*  prevented;  that  she  should  not  be  per- 
mitted to  profit  by  her  own  wrong,  but 
that,  although  the  attempted  change  of  ben- 
eficiary was  imperfect,  equity  should  aid  the 
defendant,  and  consider  that  as  done  which 
ought  to  have  been  done. 

It  follows  that  the  judgment  appealed 
from  akouid  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  and  Bartlett,  CbIIm. 
and  Werner,  JJ.,  concur.  Gray,  J.,  ab- 
sent.   0*Brieii,  J.,  not  voting. 


Cecelia  L.  SLATER  et  al.^  Ezra.,  etc.,  of 
John  Slater,  Deceased, 

V. 

James  SLATER  et  al. 

{  N.  T  ) 

1.  Aa  between  •  snrviTlnff  partner  nnd 
the  execntor   of  tlie   deoeaaed  one. 

the  flrm  name  Is  an  asset  of  the  partnership 
which  the  executor  has  a  rlgtit  to  have  sold 
for  the  Bcttlement  ot  the  psrtaershlp  affairs, 
and  It  docs  aot  become  the  property  of  the 
surviving  partner. 

2.  A  pnrchaaer  at  a  aale  of  the  aaaeta 
of  a  partnerahlp  for  settlement  of  Its  af- 
fairs, at  which  the  firm  name  Is  sold  as  an  as- 
set, has  c  rlf;ht  to  use  it  upon  compliance  with 
the  law  ftovemlng  the  use  of  aasumed  busIneM 
namea,  althongb  be  is  not  the  nirrlvlng  part- 
ner. 

<May  12,  1903.) 

CROSS-APPEALS  from  a  judgment  of  the 
Appellate   Wvision    of    the  Supreme 

NOTK, — ^As  to  rights  in  name  of  partnerablp 
upon  dissolution  thereof  or  death  of  one  of  the 
partners,  see  also,  in  this  series.  Williams  t. 
Farrand  (Mich.)  14  H.  A.  161;  Brass  ft  1. 
Works  Co.  v.  Payne  (Ohio)  19  L.  R.  A.  82;  and 
BoRliy  &  R.  Co.  V.  Rivers  (Md.)  40  L.  R.  A.  632. 

l-'or  firm  name  as  part  of  pood  will  of  business, 
see  no/f  to  Vonderliank  v.  Schmitt  (La.)  15  L. 
R.  A.  462 ;  also  Fish  Bros.  Wagon  Co.  v.  Fi«h 
<WlB.)  10  I*.  R.  A.  453;  Le  Page  Co.  v.  Bassia 
Cement  Co.  (C.  C.  App.  1st  C.)  IT  U  R.  A.  854: 
Knocdler  v.  Glaenzer  (C.  C.  App.  2d  C.>  20  L. 
R.  A.  733  :  Chaa.  H.  IliRglns  Co.  v.  Hlgglns  Soap 
Co.  (N.  Y.)  27  L.  R.  A.  42;  and  Snyder  Mfg.  Co. 
v.  Snyder  (Ohio)  31  L.  K..  A.  857. 
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Court,  First  Department,  modifying  a  de- 
orcf  of  a  Hjjecial  Term  for  New  York  Coun- 
ty in  a  [iroceeding  to  settle  the  afTairs  of 
a  [>,artnerKhip ;  the  plaintiiTs  appealing  from 
HO  mucU  as  refused  to  recognize  the  part- 
nersliip  name  as  an  asset  to  be  sold  general- 
ly to  increase  the  partnership  fund  to  be  di- 
vided, and  defendant  appealing  from  so  much 
as  refused  him  compensation  for  conducting 
the  partnership  afTairs  after  the  death  of 
his  copartner.  Modified  on  plaintiff's  ap- 
peal. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  A.  Oarver,  with  Messrs. 
Shearman  ft  Sterllns,  for  plaintifTs: 

The  firm  name  'constitutes  part  of  the 
good  will. 

Pollock,  Parfn.  art.  38;  George,  Partn. 
412;  2  Liridlev,  Partn.  '445;  Allan,  Good 
Will,  p.  81;  2  Bates,  Partn.  §  072;  1  CoU- 
yer,  Partn.  572;  Ludlow,  Trademarks,  69; 
Sebastian,  Trademarks,  337 ;  Churlon  v, 
DouqluH,  .Johns.  V.  C.  (Eng.)  174;  Levy  v. 
Wuikcr,  L.  R.  10  Ch.  Div.  43G;  Banks  v. 
Oibson.  34  lleav.  506j  Rogers  v.  Taintor,  07 
Mflfs,  21)1  ;  Myi'.r8  v.  Kalamazoo  Buggy  Co. 
r>4  Mich.  215,  52  Am.  Rep.  811,  lU  N.  W. 
Olil,  20  N.  \V.  545;  Snyder  Mfg.  Co.  v.  Sny- 
(In:  54  Ohio  St.  80.  31  L.  R.  A.  057,  43  N. 
K.  .'!2.'»;  ihakc  v.  Dodsivorfh,  4  Kan.  15B; 
Lane  V.  Smylhc,  4(i  \.  J.  Eq.  443,  19  Atl. 
l!)i);  Ad'ims  v.  Adams,  7  Abb.  N.  C.  292; 
Hvgi'inan  v.  Hegeman,  8  Daly,  1;  Brown  v. 
DmniHuu,  13  App.  Dir.  525,  44  X.  Y.  Supp. 
.135;  CasueU  v.  Hazard,  121  N.  Y.  484,  24 
\.  E.  707 ;  Rc  Jones,  09  App.  Div.  237,  74 
N.  v.  Supp.  702;  Congress  &  E.  F!pring  Co. 
V,  Hif/h  Rock  Congress  Spring  Co.  45  X. 
Y.  2!)i.  G  Ain.  Rep.  82;  People  ex  rel.  A.  J. 
Johnson  Co.  v.  Roberts,  159  N.  Y.  70,  45  L. 
R.  A.  120.  53  N.  E.  085. 

The  .suiue  principle  has  been  applied  to 
the  H,\ie  of  the  biiHiness  of  a  newspaper  or 
hotel,  or  other  businertn  cftrried  on  under 
a  particular  trade  name. 

Bnidhury  v.  Dickens,  27  Beav.  53;  Hud- 
son V.  Oshornr,  39  L.  J.  Ch.  X.  S.  79;  Mos- 
■sop  X.  Mim.li,  18  (Jrant  C*h.  (U.  C.)  453. 

The  rifjht  to  use  the  firm  name  does  not 
paKs  to  the  surviving  partner. 

Vhas.  Higrfins  Co.  v.  Iliggim  Soap  Go. 
144  X.  V.  402.  27  L.  R.  A.  42.  39  N.,  E. 
490;  Pom.  Kf}.  Jur.  §  408;  tlammond  v. 
Doinilds.  7}  Vfs.  Jr.  539;  Re  David  [1899] 
1  Cii.  378;  2  Ijiiidley,  Partn.  Am.  ed.  444; 
Sclmstian.  Trademarks,  4th  ed.  323;  Par- 
RoiiK.  Partn.  4th  od.  243,  note;  Hcchem, 
Partn.  5§  80,  81)  j  Turner,  Partn.  Agrce- 
mentH,  05;  /Viiii  V.  Holies,  7  Abb.  Pr.  202. 

Defen^liiiit  cannot  so  use  his  own  name 
as  to  impair  the  value  of  the  good  will, 

Hopkins,  Unfair  Trade,  1900,  8S  44,  45, 
51;  .4w!rrw'o«  Waltliain  Watch  Co.  v.  Unit- 
ed Slales  Wulck  Co.  173  Muss.  85.  43  L. 
R.  A.  820.  53  X.  E.  141;  Amvrioan  Waltham 
Waleb  Co.  v.  iiuiidman,  00  Fed.  330;  Devlin 
V.  Derlin,  09  X.  V.  212.  25  Am.  Rep.  173; 
Menrt  hj  v.  Menccly,  02  X.  Y.  427,  20  Am. 
Ucp.  489;  Chm.  H.  Iliot/ins  Co.  v.  Uiggins 
Soup  Co.  144  X.  Y.'402,'  27  L.  R.  A.  42,  39 
X.  E.  490. 
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Mr.  James  W.  Hawe*.  for  defendant: 

Under  the  common  law  there  is  no  prop- 
erty In  a  name. 

i'cople  v.  l''trguson,  8  Cow.  102;  Snook's 
Petition,  2  Hilt.  500;  Doe  ex  dem.  Lu9- 
combe  V,  Yates,  5  Barn.  &  Aid.  544;  Davies 
V.  Louiidfs,  1  Bing.  X.  C.  507 ;  England  V. 
\cir  York  Pub.  Co,  8  Daly.  375;  Schofield 
V,  Jennings,  08  Ind.  232 ;  l>avid  v.  Williams- 
burgk  City  F.  Ins.  Co.  83  X.  Y.  205.  38  Am. 
Rep.  418;  Prdss  v.  Ln  Poidevin,  19  Abb.  N, 
C.  123;  Rich  v.  Mayer,  26  X.  Y.  S.  R.  107, 
7  X.  Y.  Supp.  69;  Mechem,  Partn.  §  83; 
ISank  of  Rochester  v,  Moiiteath,  1  Denio, 
402,  43  Am.  Dec.  081 ;  Clark  v.  Free- 
man, 11  Bear.  112;  Maxwell  t.  Hogg, 
L.  R.  2  Oh.  307;  M' Andrew  v.  Baa- 
sett,  4  De  6.  J.  &  S.  380;  Du  BouUy 
V.  Du  Boulay,  L.  R.  2  P.  C.  430;  Day  v. 
Ilroii-tirifig,  L.  R.  10  Ch.  Div.  294;  Street 
V.  Cnion  Bank,  55  L.  J.  Ch.  X.  S.  31;  Beaz- 
ley  V.  Soans,  52  L.  J.  Ch.  X.  S.  201 ;  Koeh- 
Icr  V.  Sanders,  122  X.  Y.  65.  9  L.  R.  A. 
576.  25  X.  E.  235;  Royal  Baking  Powder 
Co.  V.  Raymond,  70  Fed.  376;  Hodrckcr  v. 
Strieker,  39  N.  Y.  Supp.  515;  Dockrell  T. 
Dougall.  78  L.  T.  X.  S.  840;  Atkinson  V. 
John  E.  Doherty  d  Co.  121  Mich.  372,  46 
L.  R.  A.  219,  80  X.  W.  285;  Colonial  Damea 
of  America  v.  Colonial  Dames  of  New  York, 
29  Misc.  10,  00  X.  Y.  Supp.  302;  Roberaon 
V.  Rochester  folding  Box  Co.  171  X.  Y. 
538,  59  L.  R.  A.  478,  64  X.  E.  442;  Mac- 
donald  V.  Trojan  Button-Fastener  Co.  29 
X.  Y.  S.  R.  807,  9  X,  Y.  Supp.  383. 

A  partnership  may  adopt  as  its  firm  name 
the  name  of  one  of  tJie  partners,  or  the  name 
of  an  agent, 

Crawford  v.  Collins.  45  Barb.  2G9;  Bell 
V.  iS'urt  Printing  £  Pub.  Co.  10  Jones  Sl  S. 
.■)fi7 ;  Linton  v.  First  \at.  Bank,  10  Fed. 
894;  Meridcn  \a(.  Bank  v.  Oallaudet,  120 
X.  Y.  298,  24  N.  E.  994;  The  Late  of  Xamea, 
20  Can.  Law  Times.  319. 

The  right  to  a  name  cannot  be  asvgned 
in  gross,  but  only  in  connection  with  a  bus- 
ineMd  to  which  it  is  applied. 

Pinto  V.  Ba-dman,  7  Times  L.  R.  317 ; 
Baldirin  \.  Von  Micheroux,  5  Misc.  380,  25 
X.  Y.  Supp.  857;  Thorneloc  v.  Bill,  63  L. 
J.  Ch.  X.  S.  331;  Kerly,  Trademarks,  2d 
ed.  p.  461. 

Upon  the  death  of  a  partner,  the  right 
to  the  continued  use  of  the  firm  name  be- 
longs to  tile  survivor,  and  is  not  an  asset  of 
the  firm  in  which  the  estate  of  the  deceased 
has  an  interest. 

Slants  V.  Hoirlett,  4  Denio,  559;  Caswell 
V.  Hazard,  121  X.  Y.  484.  24  X.  E.  707  ; 
Hammond  v.  Douglas,  5  Ves.  Jr.  539;  Lewis 
V.  Langdon,  7  Sim,  421;  Robertson  V.  Quid- 
din'flon,  28  Beav.  529;  Hall  v.  Barrotca,  32 
L.  j.  Ch.  X.  S.  548;  Cratcehay  v.  CoUina,  15 
Ves.  Jr.  218;  Blake  v.  Barnes,  28  Abb.  N. 
C.  208.  12  X.  Y.  Supp.  69;  Campbell  v. 
Campbell,  40  X.  Y.  S.  K.  817,  16  X.  Y.  Supp. 
105;  Mason  v,  Dawson,  15  Misc.  595,  37  X. 
Y.  Supp.  90;  Jiirkman  v,  Kirkman,  20  Misc. 
211.  45  N.  V.  Supp.  373;  Leake  v.  Union 
Triint  Co.  (1898)  X.  Y.  L.  J.  948;  Fisk  v. 
Fisk,  37  ilise.  737,  70  X.  Y.  Supp.  482;  De 
OrauK  V.  Schmid,  38  App.  Div.  189,  56  X. 
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Y.  Supp.  593 ;  Collender  v.  Phelan,  79  N.  Y. 
360 ;  Re  Randell,  2  Cormoly,  8  N.  Y.  Supp. 
652. 

Good  will  doea  not,  ea>  vi  termini,  include 
the  firm  name. 

ParsouB,  Partn.  4th  ed.  S  181;  Meehem, 
Partn.  S  87;  Story,  Partn.  7th  ed.  S 
Raurson  v.  Pratt,  91  Ind.  9;  2  Lindley, 
Partn.  2d  Am.  ed.  *439,  M40;  Lobeck  v. 
Lee-Clarke-Andreenen  Hardware  Co.  37  Neb. 
158.  23  L.  R.  A.  795,  55  N.  W.  650;  Helm- 
bold  V.  Benry  T.  Belmbold  Mfg.  Go.  53  How. 
Pr.  453;  IHnto  v.  Badman,  7  Times  L.  R. 
317;  Jjevy  v.  Walker,  h.  R.  10  Oh.  Div. 
449;  Banks  T.  Qihaon,  34  B«av.  566;  Cos- 
tciill  V.  Hazard,  50  Hun,  230,  2  N.  Y.  Supp. 
783;  Sckeei-  v.  American  Ice  Co.  32  Misc. 
351.  GG  N.  Y.  Supp.  3;  Reeves  v.  Denicke, 
12  Abb.  Pr.  N.  S.  92;  Morgan  v.  Schuyler, 
79  N.  Y.  490,  35  Am.  Rep.  543;  Blumenthal 
V.  Strama,  53  Hun,  501,  6  N.  Y.  Supp.  393; 
Begeman  v,  Begeman,  8  Daly,  1;  Howe  v. 
Bearing,  10  Abb.  Pr.  264;  Meneely  v.  Me- 
neely,  1  llun,  367;  Re  Randell,  2  Connoly, 
8  N.  Y.  Supp.  652;  Mason  v.  Mason,  15 
Misc.  595,  37  N.  Y.  Supp.  90;  Knoedlw  r. 
Boussod,  41  Fed.  465;  Knoedler  v.  Olaen- 
zvr,  20  L.  R.  A.  733,  5  C.  C.  A.  306,  14  U.  S. 
App.  330,  55  Fed.  895;  Hopkins,  Unfair 
Trade,  p.  141;  Williams  v.  Farrand,  88 
Mich.  473,  14  I..  R.  A.  161.  50  N.  W.  446; 
lotca  Seed  Co.  v.  i>orr,  70  Iowa,  481,  69  Am. 
Rep.  446,  30  N.  W.  866;  Cottrell  v.  Bab- 
cock  Printing  Press  Mfg.  Co.  54  Conn.  122, 
G  Atl.  791 ;  Vonderbank  v.  Schmidt,  44  La. 
Ann.  264,  15  L.  R.  A.  462,  10  So.  616;  Ha- 
zclton  Boilei'  Go.  v.  Hazclton  Tripod  Boiler 
Co.  142  111.  494,  30  N.  E.  339;  Re  Jones, 
m  App.  Uiv.  237,  74  N.  Y.  Supp.  702; 
Adams  v.  Adams,  7  Abb.  N.  C.  292;  Con- 
qress  d:  E.  Spring  Co.  t.  High  Rook  Congress 
Spring  Co.  45  N.  Y.  291,  6  Am.  Rep.  82; 
hininger  v.  Clark,  60  Barb.  113,  10  Abb. 
Pr.  M.  S.  204;  Brotcn  v.  Dennison,  15  App. 
Div.  525,  44  N.  Y.  Supp.  535;  Rogers  v. 
Taintor,  97  Mnss.  291;  Drake  v.  Dodsworth, 
4  Knn.  159;  Lane  V.  Smyihe,  46  N.  J.  Eq. 
443,  10  Atl.  1911;  Myers  v.  Kalamazoo  Bug- 
gy Go.  j)4  Mich.  215,  52  Am.  Rep.  811,  19 
N.  W.  Dlil,  20  N.  W.  545;  Snyder  Mfg.  Co. 
V.  Snyder,  64  Ohio  St.  80,  31  L.  R.  A.  657, 
43  N.  £.  325. 

If  the  sale  of  a  good  will  is  aa  involun- 
tary one,  the  right  to  the  name  does  not 
pass,  whatever  may  be  the  case  in  a  sale 
iH^tT  partes.  The  person  whose  good  will 
19  .sold  may  solicit  the  old  customers, 

Walker  v.  Mottram,  51  L.  J.  Ch.  N.  S. 
108;  Davison  v.  Becson,  L.  R.  22  Ch.  Div. 
504;  Jennings  v.  Jennings,  07  L.  J.  Ch. 
N.  S.  190;  Belmbold  v.  Henry  T.  Helmbold 
Mfg.  Go.  53  How.  Pr.  453;  Re  Adams,  24 
Misc.  293,  53  X.  Y.  Supp.  OOG;  Bellows  v. 
Bellows,  24  Misc.  482.  63  K.  Y.  Supp.  853. 

Kven  if  the  sale  of  a  good  will  in  general 
carries  the  trade  name,  the  latter  cannot 
be  used  by  the  purchaser  when  it  might 
subjeet  the  vendor  to  liability. 

RoHlh  V.  Webster,  10  Beav.  561;  Scott 
V.  Rowland,  2C  L.  T.  N.  S.  391;  Levy  v. 
Walker,  L.  R.  10  Ch.  Div.  430;  Gray  v. 
Smith.  59  L.  J.  Cli.  N.  S.  145;  Tkynne  T. 
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Shove,  59  L.  J.  Ch.  N.  S.  509;  Jennings  v. 
Jennings,  67  L.  J.  Ch.  N.  S.  190;  Walter  r. 
Ashton,  71  L.  J.  Ch.  N.  S.  839;  BurcheU 
V.  Wilde,  69  L.  J.  Ch.  N.  S.  314;  Peterson 
V.  Humphrey,  4  Abb.  Pr.  894;  2  Idndley, 
Partn.  4th  ed.  'Ses. 

Even  if  the  defendant,  James  Slater,  were 
not  entitled,  as  survivor,  to  the  use  of  tbe 
firm  name,  he  might  carry  on  the  same  kind 
of  business  in  his  own  name,  and  with  the 
defendant,  John  Slater,  he  might  use  the 
firm  name  of  J.  &  J.  Slater;  and  the  pur- 
chasers at  tbe  sale  would  have  to  be  no- 
tified of  these  rights. 

Hildreth  v.  McGaul,  70  App.  Div.  162,  74 
N.  Y.  Supp.  1072;  Sebdstian,  Trademarks, 
4th  ed.  pp.  324,  325;  White  v.  Jones,  1 
Abb.  Pr.  y.  S.  328,  I  Robt.  321 ;  Knoedler 
V.  Olaenzcr,  20  L.  R.  A.  733,  6  C.  C.  A. 
305,  14  U.  S.  App.  330,  55  Fed.  895;  Devlin 
V.  De^)lin,  69  N.  i'.  212,  25  Am.  Rep.  173; 
American  Waltham  Watch  Co.  v.  United 
States  Watch  Co.  173  Mass.  85,  43  L.  R.  A. 
820,  53  N.  £.  141 ;  Hopkins,  Unfair  Trade, 
§  50;  Burgess  v.  Burgess,  3  De  G.  M.  &  G. 
896;  Goodycar's  India  Rubber  Glove  Mfg. 
Co.  V.  Goodyear  Rubber  Go.  128  U.  S.  598, 
604,  32  L.  ed.  535,  537,  9  Sup.  Ct.  Rep.  166; 
Re  David'  [1899]  1  Ch.  378;  Oilman  v. 
Bunneicell,  122  Mass.  139;  Ballett  v.  Gum- 
Stan,  110  Mass.  29;  Rammelsberg  v.  Mit- 
chell, 29  Ohio  St.  22;  Melterak  t.  Keen,  27 
Beav.  230;  Holloway  v.  Holloway,  13  Beav. 
209;  Turton  v.  Turton,  L.  R.  42  Oh.  Div. 
128 ;  Tussaud  v.  Tussaud,  L.  R.  44  Ch.  Div. 
678;  Jamicson  &  Go.  v.  Jamieson,  15  Pat- 
ent Cas.  109;  Comstock  v.  White,  10  Abb. 
Pr.  264,  note;  Faber  v.  Faber,  49  Barb.  357; 
Wolfe  V.  Burke,  7  Lans.  151;  Ghas.  S.  Btg- 
gins  Co.  v.  Biggins  Soap  Co.  144  N.  Y.  462, 
27  L.  R.  A.  42,  39  N.  JS.  490;  Cutter  T.  Oude- 
brod  Bros.  Co.  36  App.  Div.  362,  55  K.  Y. 
Supp.  208 ;  Elgin  Butter  Go.  v.  Elgin  Cream- 
ery Co.  155  111.  127,  40  N.  B.  616;  Duryea 
V.  yational  Starch^Mfg.  Co.  25  C.  C.  A.  139, 
45  U.  S.  App.  649,  79  Fed.  651,  41  C.  C.  A. 
244,  101  Fed.  117;  Bingham  School  v.  Cray, 
122  N.  C.  699,  41  L.  R.  A.  243,  30  S.  K. 
304. 

Eitlier  partner  on  dissolution  may  use  the 
firm  name  in  the  absence  of  agreement  to 
the.  contrary,  and  so,  upon  the  death  of  one, 
tlic  survivors  may,  at  common  law,  continue 

its  use. 

Levi/  V.  Walker,  L.  R.  10  Ch.  Div.  430: 
CUappeli  V.  OriffUh,  .'SS  L.  T.  X.  S.  459; 
BurcheU  v.  Wilde.  09  L.  J.  Ch.  N.  S.  314; 
liiincr  V.  Dunnenhoffer,  82  N.  Y.  499;  Bald- 
win V.  Yon  Mieheroux,  5  Misc.  380,  25  X,  Y. 
Supp.  857 ;  Webster  v.  Webster,  3  Swanst. 
490  note;  2  Bates,  Partn.  S  -673;  Story, 
Partn.  pp.  45,  49,  87. 

O'Brien,  J.,  delivered  the  opinion  of  the 

court; 

lliis  appeal  presents  a  question  of  some 
novelty  and  considerable  importance.  It 
does  not  seem  to  have  been  passed  upon  di- 
rectly by  this  court,  at  least  in  the  form  in 
which  it  is  now  presented.  Counsel  upon 
both  sides  have  bestowed  upon  the  question 
a  very  thorough  examination,  and  it  is 
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quite  apparent  from  the  briefs  that  tbey 
have  found  a  wide  field  in  which  industrious 
research  has  discovered  a  wealth  of  learn- 
ing that  has  more  or  less  application.  It 
is  quite  clear  that  the  numerous  authoritiee 
cited  are  not  all  in  harmony,  and  it  would 
he  an  endless  task  to  collate  tbem  so  as  to 
exhibit  their  true  bearing  upon  this  case. 
The  work  of  reviewing,  explaming,  and  dis- 
tinguishing these  authorities  has  been  done 
by  the  learned  court  below  with  as  much 
success  as  it  is  reasonable  to  expect  from 
the  nature  of  the  question,  the  condition  of 
the  cases,  and  the  views  of  the  text-writers 
upon  the  subject  It  would  not  be  profitable 
for  us  to  attempt  to  add  anything  to  the 
discussion  in  this  respect,  and  so  we  must 
be  content  to  express  our  own  views  of  the 
law  and  its  application  to  this  case,  de- 
rived from  a  somewhat  diligent  study  of 
what  has  been  said  and  decided  in  the  very 
numerous  precedents  to  which  we  have  been 
referred  by  counsel. 

The  question  is  whether,  in  an  action  for 
an  accounting  between  the  widow  and  exec- 
utrix of  a  deceased  partner  said  the  surviv- 
ing partner,  the  firm  name  of  the  partner- 
ship, under  which  the  business  was  trans- 
ncted  for  more  than  forty  years,  is  a  part 
of  the  good  will  and  partnership  assets,  sub- 
ject to  sale  and  purchase  under  the  decree 
in  the  same  way  and  with  like  effect  as  all 
the  other  assets  of  the  firm  directed  to  be 
sold  and  conveyed.  This  question  arises  in 
the  case  upon  a  state  of  facts,  found  at  the 
trial  court,  as  to  which  there  is  no  dispute 
or  controversy.  The  firm  of  J.  &,  J.  Slater, 
composed  of  two  brothers,  was  formed  in 
lS5i),  to  manufacture  and  deal  in  boots  and 
Slices  under  that  firm  name,  each  partner 
sharing  the  profits  and  losses  equally.  The 
business  was  carried  on  continuously  from 
that  time  until  the  ^ear  1901,  when  Uie  dd- 
er  brother,  John,  died,  leaving  the  defend- 
ant James,  the  other  partner,  sole  survivor. 
The  deceased  left  a  will  in  which  the  plain- 
till,  his  widow,  and  James,  the  brother,  were 
appointed  executrix  and  executor.  The  sur- 
viving partner  has  continued  the  business 
under  the  same  firm  name,  at  the  same 

Elace,  and  in  the  same  manner,  since  his 
rother's  death,  with  the  view  of  closing 
out  the  business  as  a  going  concern,  and  this 
was  the  situation  when  the  action  was  com- 
menced for  an  accounting  and  distribution 
of  the  assets.  Besides  the  bills  receivable, 
merchandise,  and  fixtures  on  hand,  the  firm 
had  leases  terminating  in  1907  of  the  stove 
and  premises  in  the  city  of  New  York 
where  the  business  had  been  conducted.  The 
trial  court  directed  that  the  entire  assets 
of  the  firm  be  sold  at  auction  under  the 
direction  of  a  referee,  including  the  leases 
and  all  other  firm  property,  as  one  parcel. 
The  court  decided  that  the  right  to  continue 
the  use  of  the  firm  name  was  not  a  firm 
asset,  nor  a  part  of  the  good  will,  and  that 
the  estate  of  the  deceaHed  partner  had  no  in- 
tere»t  therein,  but  that  it  belonged  to  the 
survivor,  and  should  not  be  included  in  the 
sale  of  the  firm  assets,  and  to  this  part  of 
tlic  decision  the  plaintiff  ^cepted.  On  ap- 
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peal  to  the  appellate  division,  that  court 
modified  the  judgment  in  this  respect,, 
namely :  That  the  firm  name  is  a  firm  as- 
set and  part  of  the  good  will;  that  the  es- 
tate of  the  deceased  had  an  equal  right  and 
interest  therein;  and  tiiat  the  good  will  to- 
be  sold  under  the  decree  includes  the  exclu- 
sive right  of  the  purchaser  to  hold  himself 
out  as  the  successor  of  the  firm  and  its 
business,  but  that  such  good  will  does  not 
include  the  right  to  continue  the  business 
in  the  old  firm  name,  unless  such  purchaser 
be  the  surviving  partner;  and  with  thiS' 
modification  the  judgment  was  affirmed. 
Both  parties  have  appealed  to  this  court 
from  the  judgment  as  thus  modified,  and 
the  learned  court  below  has  certified  to  us- 
the  following  questions  of  law  involved  in 
the  case :  (1 )  Whether  or  not,  upon  the 
facts  found  in  the  decision  of  this  case,  the 
firm  name  of  J.  &  J.  Slater,  or  the  right  to 
continue  its  use,  is  a  firm  asset;  or  Did  the 
right  to  continue  such  use  inure  to  the  sur- 
viving partner?  (2)  Whether  or  not,  upon 
the  facts  found  in  the  decision  of  this  case, 
a  purchaser  at  a  sale  provided  for  in  the 
judgment  herein,  not  being  the  survivina 
partner  ( the  defendant,  James  Slater ) ,  wlU 
acquire  the  right  to  continue  the  business 
under  the  firm  name  of  J.  &  J.  Slater,  upon 
complying  with  the  provisions  of  20  and 
21  of  the  partnership  law  (Laws  1897, 
p.  561,  chap.  420). 

We  think  that  the  learned  court  below 
was  correct  in  so  far  as  it  decided  that  the 
firm  name  was  inseparable  from  the  good 
will,  and  hence  just  as  much  a  part  of  the 
assets  of  the  firm  as  the  good  will  itself. 
This  proposition  seems  to  be  supported  by 
the  great  weight  of  authority.  Pollock, 
Partn.  art.  39;  2  Lindley,  Partn.  *445;  Al- 
lan, Good  Will,  81;  2  Bates,  Partn.  §  «72; 
1  Collyer,  Partn.  572;  Ckurton  v.  Douglas^ 
Johns.  V.  C.  (Eng.)  174;  Levy  v.  Walker, 
L.  R.  10  Ch.  Div.  436,  449;  Banka  v.  Gib- 
son, 34  Beav.  566;  Rogers  v.  Taintor,  97 
Afass.  201;  Myers  v.  Kalamazoo  Buggy  Vo. 
r»4  Mich.  21o,  52  Am.  Rep.  811,  19  N.  W. 
ytJl,  20  N.  W.  545;  Unyder  3Jf<j.  Co.  v.  Sny- 
der, 54  Ohio  St.  8(i,  !)4.  31  L.  R.  A.  (i57,  43 
N.  K.  32o;  Lane  v.  Smythe,  4G  N.  J.  Eq. 
443,  10  Atl.  109;  Fmn  T.  Bollea,  7  Abb.  Pr. 
202. 

The  learned  counsel  for  the  defendant  haa 
cited  some  authoi  ities  that  seem  to  point  in 
the  other  direction.  They  are  mostly  cases 
vviiere  the  question  in  the  form  now  pre- 
sented was  not  involved.  JIany  of  them  are 
cases  in  the  I'Jnglish  court.s,  where  it  was 
held  in  a  general  way  that  a  property  right 
could  not  be  acquired  in  a  name  pure  and 
simple.  That  may  be  true  in  its  applica- 
tion to  individuaU  and  individual  names, 
but,  with  respect  to  the  name  and  style  un- 
der which  business  has  been  conducted  by 
a  partnership  firm  for  a  long  series  of  years, 
the  firm  name  necessarily  becomes  attached 
to  and  part  of  the  good  will,  and  insepa- 
rable from  it.  Of  course,  the  partners  may, 
by  agreement  Iwtwoen  themselves,  express 
or  implied,  change  this  rule.  The  cases  in 
which  the  courts  have  dealt  with  the  claim- 
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or  right  to  assume  some  individual  name  or 
title  linve  no  application  to  the  case  of  a 
partnersliip  accounting,  where  it  is  conceded 
that  the  good  wilt  is  a  part  of  the  assets. 

The  leiirned  court  below,  while  holding 
that  the  Hrm  name  was  &  part  of  the  good 
will,  mid  hence  partnership  iissets.  placed  a 
rfstriction,  or  limitiition  upon  its  use  to 
the  |mri-liiiscr,  and  the  right  to  sell  it  that 
may  nintcrialiy  aflVct  its  value,  and  go  far 
to  in)|>ii)r  the  property  which  it  is  conceded 
the  plointiiT  has  in  the  good  will  as  a  part 
of  Iter  husband's  estate.  Conceding  that 
the  firm  name  is  a  part  of  the  good  will, 
and  is  partnership  assets,  it  follows  that  it 
should  be  w>ld  without  any  restriction  or 
limitation  upon  its  use  by  the  purchaser, 
aiul  in  the  same  way  and  with  like  effect 
as  in  tiif  cafic  of  all  tlio  other  assets  of  tlie 
llriii.  ]f  the  firm  n:ime  is  partnership  prop- 
-erty  in  any  sense,  the  estate  of  the  deceased 
partner  is  entitled  to  the  benefits  in  the 
-same  sense  that  it  is  entitled  to  share  in  the 
distribution  of  the  other  property.  But  the 
modilication  of  the  judgment  is  aubstontial- 
ly  to  the  clfcct  tiiat,  although  it  is  subject 
to  «il(;  under  the  decree,  yet  no  one  can  buy 
it  for  absolute  use  except  the  surviving  part- 
ner hini;>clf.  This  conclusion  seems  to  be 
b;i«cd  upon  the  effect  which  the  learned 
■court  gave  to  the  several  statutes  which 
from  time  to  time  have  been  enacted  in  this 
state  tfince  1833.  and  which  are  now  embod- 
ied in  the  partnership  law.  Laws  1833,  p. 
404,  i-hap.  Laws  1854,  p.  1084.  chap. 

40(1;  Partnership  l>aw,  Laws  1897,  p.  561, 
chap.  420.  §5  20,  21.  We  think  that  these 
stalutps  iiiivo  no  bearing  upon  the  question 
pri"*eiitcd  by  this  appeal.  They  were  in- 
tended to  protect  the  public  against  the  use 
of  a  name  or  names  in  a  business  firm  that 
did  not  repi-eseiit  an  actual  partner.  Gay  v. 
Neibold.  !I7  N.  V.  472,  49  Am.  Rep.  533. 
These  statutes  made  no  change  in  the  law 
■concerning  the  right  and  interest  of  the  de- 
Li'iincd  partner's  estate  in  the  firm  name. 
Th(\v  did  not  change  the  nature  or  character 
of  tire  fjood  will  in  a  case  like  this.  If  the 
right  to  iiie  use  of  the  firm  name  was  a 
part  of  the  partnership  assets  in  whirb  the 
estate  of  the  deceased  partner  was  entitled 
to  share  b<f/ore  the  passage  of  these  statutes, 
the  plaintilPs  right  in  tliis  ciise  to  so  share 
remains  unaffected  by  the  legislation.  Nor 
do  we  think  there  is  any  dilficulty  or  em- 
barrassment in  selling  the  firm  name  as 
part  of  the  good  will,  so  far  as  the  surviv- 
ing partner  is  concerned.  All  the  assetii  of 
the  firm  are  by  the  terms  of  the  decree  to 
be  sold  as  one  parcel,  and  the  firm  name 
should  puss  with  the  cntablishment.  It  is 
true  that  the  purchaser,  whoever  he  may  be, 
will,  upon  this  view,  be  entitled  to  assume 
a  busim-ss  name  while  a  member  of  the  old 
firm  is  still  living,  but  this  cannot  occasion 
any  embarrassment  or  dilliculty  to  the  sur- 
vivor. The  purchaser  is  required  to  make 
the  rcnl  facts  a  matter  of  public  record, 
from  wliich  it  will  appear  who  the  members 
of  the  firm  really  are.  No  legal  liability 
can  attneii  to  the  sun-ivor  from  any  deal- 
ings l)etween  the  purchaser  of  the  firm  name 
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and  third  parties  or  the  public.  The  sur- 
vivor cannot  be  made  liable  in  any  sense  for 
the  debts  or  obligations  of  the  parties  wbo 
transact  business  imder  the  firm  name  ac- 
quired under  the  decree.  The  principal  pur- 
pose of  the  statutes  above  referred  to  was 
to  render  such  a  result  impossible. 

It  follows,  therefore,  that  the  questions 
certified  should  be  answered  substantially 
in  the  aflirniativc  in  the  following  form, 
that  is  to  say :  ( 1 )  On  the  facte  of  this 
case  the  right  to  continue  the  use  of  the 
firm  name  ia  a  firm  asset,  and  does  not  in- 
ure to  the  benefit  of  the  surviving  partner. 
(2)  The  purchaser  at  the  sale  provided  for 
in  the  decree,  whether  surviving  partner  or 
otherwise,  wil\  acquire  the  right  to  continue 
the  business  under  the  firm  name,  upon  com- 
pljTng  with  the  provisions  of  the  statute. 

The  judgment  should  be  modified  on  the 
plainti^'s  appeal,  so  aa  to  direct  the  sale  of 
the  gooil  will  with  the  other  assets,  includ- 
ing the  right  to  use  the  firm  name,  witiiont 
conditions,  restriction,  or  limitations,  uptm 
the  purchaser,  and  as  so  modified  af&rmed, 
with  costs  to  both  parties  payable  out  of  the 
])ai-tnership  fund. 

Parker,  Ch.  J.,  and  Gray,  Vaaa»  0«1- 
leu,  and  Wemert  JJ.,  concur.  Bartlettf 
J.,  absent. 

Judgment  accordingly. 


Mary  \V.  LIVTNGJSTON,  Re^t., 

V. 

William  S.  LIVINGSTON,  Appt. 

(173  N.  T.  377.) 

1.  An  order  reverslMs  mm  order  modify- 
ing the  direction  as  to  alimony  contained  In 
a  Judgment  which  dissolved  the  marriage  of 
the  parties  la  appealable. 

2.  A  pruvlalon  for  alimony  in  n  Jnds- 
ni«nt  irrantlnir  n  divorce,  which  caoDot 
be  changed  under  existing  laws.  Is  a  vested 
right  which  cannot  be  impaired  hj  a  snlMe- 
quent  statute  conferring  power  upon  tbe 
cuurts  to  modify  It. 

a.  A  Judicment  !■  not  m  contract  wltliln 
the  meaning  of  the  Federal  ConsHtatton  foc^ 
bidding  the  passage  of  laws  impairing  the  ob- 
ligation of  contFacts. 

iO'Brien,  Eaight,  and  Vann,  JJ.,  dtsaeni.) 

(Febmary  10.  1908.) 

Note. — As  to  Impairment  of  obligation  of 
Judmnents.  see  also.  In  this  series,  Rockwell  v. 

Duller  (Colo.)  17  L.  R.  A.  611  and  not*;  Sher- 
man V.  I^ngham  (Tes.)  39  L.  R.  A.  258  :  Bett- 
man  v.  Cowley  (Wash.)  40  U  R.  A.  815;  and 
Evana-Snlder-Buel  Co.  v.  McFadden  (C,  C.  App. 
8th  0.)  58  L.  R.  A.  000. 

As  to  power  of  court  over  subject  of  alimony 
after  divorce  decree  has  become  final,  see  Samp- 
son V.  Sampson  (R.  I.)  3  L.  R.  A.  349;  Kemp- 
ster  T.  Evans  (Wis.)  15  L.  R.  A.  391 ;  Cole  v. 
Cole  (111.)  19  li.  R.  A.  811 ;  McKay  v.  San  Fran- 
cisco City  &  County  Super.  Ct.  (Cal.)  40  U  R. 
A.  58o  ;  Alexander  v.  Alexandra  (App.  D.  C)  45 
L.  R.  A.  800 ;  and  Wetmore  v.  Wetmore  (N.  T.) 
48  U  R.  A  606. 
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APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  an  order 
of  a  Special  Term  for  New  York  County 
granting  a  motion  to  reduce  alimony.  Af- 
firmed. 

The  facts  are  Btated  in  the  opinions. 
Mr.  J.  Vam  Veoktem  Oleott,  for  appel- 
lant: 

A  provision  in  a  decree  of  divorce  requir- 
ing the  husband  to  pay  the  wife  alimoi^ 
does  nob  constitute  a  vested  right  belonging 
to  the  wife. 

Cooley,  Const.  Law,  p.  332;  2  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  93 ;  Burr  v.  Burr,  7  Hifi, 
207 ;  WaUingaford  T.  WaUingaford,  6  Hanr. 
&  J.  485;  Wetmore  v.  Wetmore,  162  N.  Y. 
503.  48  L.  R.  A.  686,  66  N.  E.  097 ;  Romaine 
v.  Vkauncey,  129  N.  Y.  566,  14  L.  R.  A.  712, 
29  N.  P:.  826;  Sargent  v.  Bargent,  3  N.  B.  N. 
Rep.  516;  Re  Smith,  1  N.  B.  N.  471;  Re 
Shufeldt,  2  N.  B.  N.  Rep.  617;  Maimer  v. 
Maisner,  62  App.  Dir.  2S6,  70  N.  Y.  Si^p. 
1107. 

The  right  to  alimony  is  analogous  to  the 
inchoate  right  of  dower. 
•   itoort  V.  New  York,  8  N.  Y.  110,  59  Am. 
Dec.  473. 

This  inchoate  rif^t  to  dower  which  the 
wife  has  while  bar  husband  lives  la  not  a 

vested  right. 

Barhovr  V.  Barbour,  46  Me.  9;  Talbot  v. 
Talbot,  14  R.  1.  57;  Moore  v.  New  York,  4 
Sandf.  466,  8  N.  Y.  110,  59  Am.  Dee.  473; 
Pratt  V.  Tefft,  14  Mich.  191;  Hammond  T. 
Pennock,  61  N.  Y.  146. 

A  judgment  is  not  a  "contract"  within  the 
meaning  of  the  prohibition  of  the  United 
titates  Constitution  forbidding  any  state  to 
pass  a  law  impairing  the  obligations  of  con- 
tracts. 

O'Brien  v.  Young,  95  N.  Y.  428,  47  Am. 
Rep.  64;  Morley  v.  Lake  Shore  A  M.  8.  B. 
Co.  146  U.  S.  162,  36  L.  ed.  925,  13  Sup.  Ct. 
Rep.  54 ;  Prouty  v.  Lake  Shore  AM.B.R.  Co. 
95  N.  Y.  667;  Anglo-American  Provieion  Go. 
V.  Davis  Provision  Co.  169  N.  Y.  606,  62  N. 
E.  687. 

The  constitutionality  of  the  statute  cannot 
be  attacked  on  the  ground  that  in  the  amend- 
ment  thereof  the  legislature  has  exercised 
judicial  functions. 

Lynde  v.  Lynde,  162  N.  Y.  407,  48  L.  R. 
A.  679,  66  N.  E.  979. 

The  unconstitutionality  of  a  statute  must 
be  clear  and  manifest  before  a  court  should 
declare  it :  so  that,  where  any  reasonable 
doubt  exists  as  to  its  constitutionality,  it 
should  be  upheld. 

I'.x  patte  il'Collum,  1  Cow.  550;  Coutant 
V.  People,  11  Wend.  511;  Clark  v.  People,  26 
Wend.  609;  Ifom'a  v.  People,  3  Denio,  381; 
Nev?  York  d  O.  Midiand  R.  Co.  v.  Van  Horn, 
57  N.  Y.  473;  Saeet  v.  Syracuse,  129  N.  Y. 
316,  27  N.  E.  1081,  29  N.  E.  289. 

Mr.  Benjamin  Steinliardt,  with 
Messrs.  Howe  &  H-amiikel,  for  respondent : 

Chapttr  742  of  the  Laws  of  1900,  so  far 
as  it  amends  §  1759  of  the  Code  of  Civil  Pro- 
cedure, in  permitting  the  court  to  annul, 
vary,  or  modify  a  judgment  previously  reii- 
derect,  is  unconstitutional. 
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Walker  v.  Walker,  155  N.  Y.  77,  49  N.  E. 
663 ;  2  Am.  &  Eng.  Enc  Law,  2d  ed.  pp.  95, 
96;  Kamp  V.  Kamp,  59  N.  Y.  212;  Erken- 
brack  V.  iHrkenbraoh,  96  N.  Y.  466 ;  Johns  v. 
Johns,  44  App.  Div,  533,  60  N.  Y.  Supp.  866. 

The  amount  of  alimony  provided  in  a 
judgment  as  fixed  at  the  time  of  its  entry 
refers  to  the  condition  of  the  parties  at  the 
time  it  was  roidered,  and,  theiefore,  the  sub* 
sequent  change  in  the  circumstanoes  of  the 
parties,  or  either  of  them,  can  in  no  way  be 
used  to  affect  that  judgment. 

Hauscheld  v.  Hauscheld,  33  App.  Div.  296, 
53  N,  Y.  Supp.  831 ;  Kamp  v.  Kamp,  59  N. 
Y.  212;  Erkenbrach  v.  Erkenbraoh,  96  N.  Y. 
456;  Johns  V.  Johns,  44  App.  Div.  533,  60 
N.  Y.  Supp.  865. 

If  no  alimony  had  been  awarded  in  the 
judgment,  even  under  this  amendment,  none 
could  afterwards  be  ordered. 

Noble  v.  Noble,  20  App.  Div.  396,  46  N.  Y. 
Supp.  820;  Park  v.  Park,  18  Hun.  466. 

The  alimony  awarded  is  a  debt  to  become 
due.  The  plaintiff  has  simply  to  make  affi- 
davit of  the  amount  unpaid,  and  upon  that 
affidavit  judgment  may  be  entered  for  such 
sum,  with  costs. 

Miller  v.  Miller,  7  Hun,  208;  Lansing  v. 
Lansing,  4  Iaos.  377;  Bucki  v.  Buoki,  26 
Misc.  69,  56  N.  Y.  Supp.  439. 

The  legislature  has  und^aken,  by  the  act 
of  1900,  to  take  away  from  this  plaintiff  her 
property  in  tlic  judgment  rendered  years  be- 
fore, on  the  faith  of  the  statute  aa  it  then 
read. 

Burch  V.  Nctebury,  10  N.  Y.  374;  Oilman 
v.  Tucker,  123  N.  Y.  190,  13  L.  B.  A.  804, 
28  N.  E.  1040. 

Gray,  J.,  delivered  the  opinion  of  the 
court; 

This  was  an  application  by  the  d^endant 
for  an  order  modifying  and  varying  the  di- 
rection as  to  alimony  contained  in  a  judg- 
ment which  bad  dissolved  the  marriage  of 
the  parties.  The  application  was  granted, 
and  an  order  was  made  changing  the  provi- 
sions of  the  judgment  of  divorce  by  redu- 
cing the  amount  of  alimony  ordered  to  be 
paid  by  the  defendant  to  the  plaintiff  from 
$4,000  to  $3,000  a  year.  This  order  was  re- 
versed by  the  appellate  division,  and  the  mo- 
tion for  the  modification  of  the  judgment 
was  denied,  whereupon  the  defendant  ap- 
pealed to  this  court. 

Within  the  authority  of  Wetmore  v.  Wet- 
more, 162  N.  Y.  503,  48  L.  R.  A.  666,  56  N. 
E.  997  the  order  is  appealable,  and  this 
court  nas  jurisdiction  to  review  the  deter- 
mination of  the  appellate  division.  The  ap- 
peal presents  a  question  of  law  as  to  the  va- 
lidity of  chapter  742  of  the  Laws  of  1900 
in  80  far  as  it  has  amended  S  1759  of 
Code  of  Civil  Procedure  by  pnmitting  the 
court,  upon  the  application  of  either  party 
to  an  action  in  which  a  final  judgment  has 
been  granted,  dissolving  the  marriage  of  the 
parties  and  requiring  "the  defendant  to  pro- 
vide suitably  for  the  education  and  main- 
tenance of  the  children  of  the  marriage,  and 
for  the  support  of  plaintiff,  ...  at  any 
time  after  final  Judsmmty  whether  hereto- 
Digitized  by  Google 


802 


New  Yobk  Coubt  or  Appeus. 


Feb., 


fore  OT  hereafter  rendered,  to  annul,  vary, 
or  modify  such  a  direction."  The  amend- 
ment was  in  maJdng  the  statute  apply  to 
judgments  theretofore  rendered.  It  was  de- 
cided below  that  such  l^slation  violated 
the  constitutional  provision  that  no  peraon 
shall  be  deprived  of  property  without  due 
process  of  law  (Const,  art.  1,  §  6),  in  the 
attempt  to  confer  a  power  upon  the  oourt 
to  annul  or  vary  valid  and  final  judgments 
theretofore  rendered. 

The  judgment  divorcing  these  parties  was 
rendered  in  1892.  It  decreed  the  custody  of 
their  children  to  the  wife,  who  was  plaintiff 
in  the  action,  and  it  ordered  the  defendant 
to  pay  to  her  during  her  lifetime  the  sum 
of  $4,000  a  year,  in  equal  monthly  payments 
in  advance,  for  her  support  and  that  of  the 
children.  No  appeal  from  the  decree  was 
prosecuted  by  the  defendant,  and  it  con- 
tained no  provision  reserving  to  the  oourt 
tite  right  thereafter  to  alter  ft;  nor  did  the 
statute  then  in  force  confer  any  such  power, 
althoi^[h  it  existed  where  the  action  was  for 
a  separation.  Code  Civ.  Proc.  5  1771.  What 
jurisdiction  the  courts  of  this  state  acquired 
to  entertain  actions  of  divorce  was  con- 
ferred wholly  by  statute,  and  their  powers 
are  conflned  to  suoh  as  are  expressed,  or  as 
ma^  be  incidental  to  the  exercise  of  the  jur- 
isdiction conferred.  Walker  v.  Walker,  16S 
N.  Y.  77,  49  N.  E.  663.  Concededly,  prior  to 
this  amendment  the  jurisdiction  of  the  court 
terminated  with  the  final  judgment  in  di- 
vorce actions,  and  there  was  neither  inher- 
ent power  in,  nor  authority  conferred  by  the 
Code  upon,  the  court  to  modify  the  judg- 
ment. Kamp  V.  Kamp,  69  N.  V.  220 ;  Erk- 
enhtwk  V.  ErkenltraoKf  96  N.  Y.  456.  In 
Walker  t.  Walker  the  order  increased  the 
am6unt  of  alimony  awarded  by  a  final  judjof- 
ment  of  divorce,  which  was  lacking  in  any 
provision  reserving  the  power  to  change  it; 
and  the  discuseioa  in  this  court  related  to 
the  effect  of  the  section  of  the  Code,  at  that 
time  (1897),  in  permitting  the  oourt,  after 
a  final  jud^ent,  to  annul,  vary,  or  modi^ 
it  in  its  direction  for  tiie  payment  of  ali- 
mony. The  arguraoit  was  that  the  statute 
was  remedial  and  therefore  should  be  given 
a  liberal  and  retroactive  effect;  and,  while 
th<f  denial  of  the  contention  was  placed 
upon  the  ground  that  nothing  indicated 
a  legislative  intent  to  affect  judgrnents  al- 
ready entered,  Judge  Martin,  in  his  opinion, 
added  the  significant  reraaric  that,  "if  thedoc- 
trine  contended  for  was  sustained,  it  would 
apply  to  the  reduction  <a  alimony  in  judg- 
ments existing  when  tiie  amendments  were 
adopted,  as  well  as  to  its  increase.  If  such 
an  effect  was  given  to  them,  their  constitu- 
tionality might  well  be  doubted,  as  they 
might  affect  the  vested  rights  of  a  party." 

The  argument  now  made  is  that  the  provi- 
sion for  alimony  "does  not  constitute  a  vest- 
ed ri^ht  belonging  to  the  wife,"  because,  as 
I  understand  the  contention,  alimony,  being 
incidental  to  the  granting  of  a  divorce,  a 
within  the  discretionary  power  of  the  court 
to  vary  according  to  the  altered  circum- 
stances of  the  parties,  and  is  but  the  wife's 
"more  potential  expectant  right"  to  the  par- 
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ticular  payments  as  they  become  due.  It 
Fecms  to  me  that,  in  such  an  argument, 
sight  is  utterly  lost  of  the  nature  of  a  de- 
cree awarding  alimony,  or  of  the  right  which 
accrues  to  the  wife  as  the  result  of  an 
adjudication  by  the  court,  when,  in  divorcing 
the  parties  from  their  respective  marital  ob- 
ligations, it  -fixes  the  alimony  to  be  paid  by 
the  husband.  The  marriage  relation  has 
been  terminated  by  the  decree.  The  wife  has 
no  future  rights,  and  the  husband  is  under 
no  future  obligations,  suda  as  are  founded 
upon  or  spring  out  of  the  marria^  relation. 
Judge  Finch  observed  in  Re  Enatgn,  103  N. 
Y.  284,  57  Am.  Rep.  717,  8  N.  E.  644,  that 
"the  court  is  authorized  to  give  by  its  de- 
cree, in  the  form  of  an  allowance,  a  just  and 
adequate  substitute  for  the  right  of  the  in- 
nocent wife,  which  the  divorce  cuts  off  and 
forbids  iu  the  future."  By  the  decree  in  this 
action  the  obligatitm  before  resting  upon  the 
husband  for  support  and  education  of 
the  children  and  for  the  support  of  his  wife 
was  changed.  It  thereafter  was  made  to 
rest  upon  the  wife,  and  the  decree  adjudged 
that  the  husband  should  pay  to  her  a  certain 
fixed  sum  of  money,  in  a  certain  manner,  in 
lieu  of  his  previous  obligation.  The  judg- 
ment defined  and  created  a  new  obligation  on 
his  part,  and,  as  the-amendmoit  oi  the  stat- 
ute neceetiarily  affeeted  the  wife's  right  to 
compel  exact  performance,  and  bore  upon  the 
obligation,  to  her  possible  injury,  it  was  ob- 
noxious to  the  constitutional  prohibition. 
It  would  be  absurd  to  call  it  remedial,  aa  af- 
fecting merely  a  remedy  upon  the  decree. 
F.ven  then  it  would  violate  a  substantial 
right  of  tiie  plaintiff.  It  was,  however,  in 
ftut,  the  intpairmmt  of  or  IntMference  with 
a  vested  right  conferred  by  a  final  judg- 
ment. The  plaintiff's  protection  in  the  en- 
joyment of  her  right  under  the  decree  is  not 
necessarily  referable  to  the  prohibition  in 
the  Federal  Constitution  against  the  im- 
pairment of  the  obligations  of  contracts.  It 
is  not  at  all  necessary  for  the  plaintiff's 
purposes  that  the  judgment  of  divorce 
should  be  deemed  a  ccmtract.  A  judgment  is 
not  a  contract,  in  the  ordinary  sense  of  an 
agreement  reached  between  persons  to  whose 
terms  their  mutual  assent  has  been  given, 
nnd  it  is  in  that  sense  that  the  word  is  used 
in  the  Federal  Constitution.  Louisiana  es 
Tel.  Fotsom  V.  Ybw  Orleans,  109  U.  S.  285, 
27  L.  ed.  936,  3  Sup.  Ot.  Rep.  211.  A  judg- 
ment creates  an  obligation  of  the  highest  na- 
ture known  to  the  law,  and  it  is  euoroeable 
against  the  judgment  debtor  as  upon  his 
promise  to  perform  it,  bat  that  promise  is 
only  implied  by  law.  The  obligation  is  im- 
posed. It  is  not  assumed  voluntarily.  But 
a  final  judgment  creates  and  vests  substan- 
tial rights,  and,  if  the  statute  were  allowed 
this  retroactive  effect,  a  new  stipulation 
would  be  imported  into  it,  in  effect,  that  the 
defendant's  obligation  might  be  changed  up- 
on showing  subsequently  occurring  facts. 

In  Louisiana  ea  rel.  Folaom  v.  Nme  Or- 
leans, 109  V.  S.  286,  27  L.  ed.  '936. 
3  Sup.  Ct.  Rep.  211,  where  it  was 
held  that  a  judgn^t  of  damages  recov- 
ered for  a  tort  was  not  a  oontraet,  in  the 
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constitutional  senee,  Mr.  Justice  Bradlty,  in 
his  opinion,  takes  occasion  to  say  of  it  that 
it  "is  founded  uiK>n  an  absolute  right,  and  is 
on  much  an  article  of  property  aa  anything 
else  that  a  party  owns,  and  uie  legislature 
can  no  more  violate  it,  without  due  process 
of  law,  than  it  can  any  other  property."  In 
Oilman  v.  Tuclcer.  128  N.  Y.  190,  13  L.  R.  A. 
304,  28  N.  E.  104O.  Chief  Justice  Ruger,  de- 
livering the  opinion  of  this  court,  said:  "We 
must  bear  in  mind  that  a  judgment  has  here 
been  rendered,  and  the  riglits  flowing  from 
it  have  passed  beyond  thelegislative  power, 
either  directly,  or  indirectly,  to  reach  or  de- 
stroy. After  adjudication  the  fruits  of  the 
judgment  become  rights  of  property.  These 
rights  became  vested  by  the  action  of  the 
court,  and  were  thereby  placed  beyond  the 
reach  of  legislative  power  to  affect."  So 
fixed  and  so  inviolate  are  the  rights  secured 
by  a  judgment  that  any  l^slation  which  at- 
tempts to  deprive  a  party  of  their  absolute 
enjf^^ent  must  be  condemned.  It  has  been 
quite  recently  held^  in  acetnrdanoe  with  a  line 
of  authorities,  that  legislation  conferring  a 
right  to  appeal  from  a  judgment  which,  ac- 
cording to  existing  taw,  had  become  final, 
was  violative  of  S  8  of  article  1  of  the  state 
Constitution,  as  depriving  a  party  of  his 
property  in  a  vested  right  conferred  by  tiie 
judgment.  Oermania  Bav.  Bank  v.  Siupen- 
siou  Bridfje,  169  N.  Y.  362,  64  N.  E.  38.  And 
Bee  Burcii  v.  yevbury,  10  N.  Y,  374.  It  is 
the  peculiar  privilege  enjoyed  by  the  citizens 
of  tnia  country  that  the  legislative  body  is 
not  above  the  law,  and  that  its  powers  are 
prescribed  and  limited  by  a  written  consti- 
tution. Their  lawful  contracts  are  beyond 
legislative  interference,  and  th^  may  not 
be  deprived  of  tiieir  vested  rights  without 
duo  process  of  law.  Th^  are  secure  against 
an  arbitrary  exercise  of  governmental  power 
whidi  is  unrestrained  by  the  established 
principles  of  private  rights.  The  judgment 
in  this  case,  in  determining  that,  for  cause, 
the  marriage  should  be  dissolved,  also  deter- 
mined with  equal  finality  that  the  defend- 
ant, while  released  from  the  general  duty  or 
liability  which  he  had  been  under,  should 
pay  a  fixed  sum  during  the  plaintiff's  life. 
Can  it  reasonably  be  doubted  that  a  r^ht  was 
vested  in  the  plaintitT  to  the  receipt  of  the 
annual  sums  which  the  judgment  adjudged 
the  defendant  should  payl  As  Judge  Culleti 
well  expressed  it  in  his  dissenting  opinion 
at  the  appellate  division  in  Walker  v.  Walk- 
er, 21  App.  Div.  226,  47  N.  Y.  Supp.  618: 
"The  plaintiff  prior  to  the  decree  had  a 
right  of  support.  By  her  div<»-ee  she  lost 
that  right,  and,  in  substitution  of  it,  ac- 
quired a  new  right, — a  judgment  requiring 
the  payment  to  her  of  a  specific  sum  of  mon- 
ey." That  right,  as  a  vested  interest,  is 
property,  which  the  legislature  is  powerless 
to  devest  her  of.  If  the  interest  is,  as  it  is 
claimed,  an  expectant  one,  in  the  sense  that 
the  obligation  of  the  defendant  was  a  con- 
tinuing one  to  pay  alimony  in  the  future, 
nevertheless  the  interest  was  one  fixed  by 
the  jud^rment,  and  was  not  a  mere  contin- 
geucy.  It  was  not  a  capacity  to  acquire  a 
right  to  the  payment  of  money.  It  was  a 
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right  fixed  by  the  judgment,  and  hence  vest- 
ed in  the  plaintiff. 

I  think  enough  has  been  said,  in  conneo- 
iion  with  fhe  careful  and  elaborate  opinion 
of  Mr.  Juatioe  Ingraham  at  the  Appellate 
Diviaiottf  to  tcarrant  me  in  adviaing  the  af- 
firmance of  the  order  appealed  from,  with 
costs. 

Parker,  Ch.  J.,  and  Martin  and  Cnllen, 

JJ.,  concur. 

O'Brien*  J.,  disBenting: 

The  plaintiff  in  the  month  of  April,  1892, 
obtaineo  a  judgment  against  the  defendant 
dissolving  their  marriage,  and  decreeing  ali- 
mony to  the  plaintiff  in  the  sum  of  $4,000 
per  year.  In  April,  1901,  the  defendant  ap- 
plied to  the  court  to  reduce  the  alimony,  up- 
on proofs  which  disclosed  the  fact  that  his 
pecuniary  circumstances  and  conditions  had 
so  chan^Ml  since  the  judgment  was  entered 
that  he  was  unable  to  pay  that  sum  annual- 
ly. The  motion  was  opposed  by  the  plain- 
tiff, and  the  issues  referred  to  a  referee,  to 
inquire  and  report  upon  the  defendant's  cir- 
cumstances and  financial  condition  as  they 
then  existed.  Tlie  referee  took  proofs  and 
made  full  inquiry,  and  reported  that  the  de- 
fendant's income  for  that  year  was  a  trifle 
more  than  $4,000  per  year,  and  that  there 
was  no  prospect  or  probability  that  it 
would  be  any  more  in  uie  future.  He  also 
reported  that  at  the  time  the  judgment  was 
entered  the  defendant's  annual  net  income 
was  $12,000,  and  advised  the  court  that  the 
alimony  should  be  reduced  to  $3,000,  and 
the  court  confirmed  the  report,  and  so  or- 
dered. The  learned  court  below  upon  ap- 
peal has  reversed  the  order  and  denied  the 
application,  but  not  upon  the  facts,  nor  upon 
any  question  oi  discretion,  but  upon  the 
law;  holding  that  the  eouit  had  no  power 
to  make  the  reduction,  since  the  statute  un- 
der which  it  acted  was  void  as  in  conflict 
with  the  Constitution.  That  presents  the 
ont^  question  in  the  case.  The  statute 
which  is  thus  annulled,  in  so  far  as  it  ap- 
plies to  this  case,  is  S  1769  of  the  Code,  as 
amended  by  chapter  742  of  the  Laws  of  1900, 
and  reads  as  follows:  "The  court  may,  in 
the  final  judgment  dissolving  the  marriage, 
lequire  the  defendant  to  provide  suitably 
for  the  education  and  maintenance  of  the 
children  of  the  marriage,  and  for  the  sup- 
port of  the  plaintilf,  as  justice  requires,  hav- 
ing r^ard  to  the  circumstances  of  the  re- 
spective parties;  and  may,  by  order,  upon 
the  application  of  either  party  to  the  action, 
nnd  after  due  notice  to  the  other,  to  be  given 
in  such  manner  as  the  court  shall  prescribe, 
at  any  time  after  final  judgment,  whether 
heretofore  or  hereafter  rendered,  annul, 
vary,  or  modify  such  a  directioQ.  But  no 
such  application  shall  be  made  by  a  defend- 
ant unless  leave  to  make  the  same  shall  have 
been  previously  granted  by  the  court  by  or- 
der nisdc  upon  or  without  notice  as  the 
court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfac- 
tory proof  that  justice  requires  that  suoh  an 
aipjilication   should   be   enter^Uped."  jDie 
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precise  question  is  whether  the  legislature 
has  the  power  to  authorize  the  courts  to  re- 
view and  readjust  provisions  in  a  judgment 
for  divorce  entered  prior  to  the  amendment, 
concerning  the  amount  of  alimony,  when  it 
appears  uiat  the  circumstances  aiid  finan- 
cial condition  of  the  parties  have  changed 
90  that  the  wants  of  the  wife  are  less,  and 
the  ability  of  the  husband  to  pay  has  been 
reduced  from  S12,000  to  a  little  over  $4,000. 
The  plaintifT  has  remarried,  and  has  a  hus- 
band able  and  willing  to  support  her;  and 
the  defendant  remarried  in  another  state, 
and  now  has  his  second  wife  and  four  chil- 
dren to  support  in  the  city  of  New  York. 

The  general  power  of  the  legislature  with 
respect  to  marriage,  divorce,  and  alimony  is 
not,  and  cannot  be,  questioned.  It  may  pre- 
scribe how  the  marriage  contract  may  be 
made,  how  established,  and  how  and  for 
what  cause  it  may  be  abrogated  or  dissolved. 
We  have  before  us  the  case  of  a  woman  who 
is  entitled  to  be  supported  by  two  husbands, 
and  a  man  who  is  bound  to  support  two 
wives;  and  it  baa  been  solemnly  decided 
that  there  is  no  power  in  any  department  of 
the  government  under  which  the  parties 
live,  nor  in  all  of  its  departments  together, 
to  change,  mitigate,  or  modify  this  situation 
in  the  slightest  particular.  This  is  a  some- 
what striking  statement,  but  it  is  nothing 
more  than  a  plain,  logical  deduction  from 
the  record  in  this  case.  The  mind  does  not 
readily  accept  the  assertion,  without  some 
inquii7  with  respect  to  the  arguments  and 
reasons  upon  which  the  proposition  is  found- 
idl.  Wlien  it  is  said  that  there  is  one  thing, 
at  least,  which  the  legislature,  in  the  pleni- 
tude of  its  pon'er  over  all  subjects  connected 
with  marriage,  divorce,  and  alimony,  cannot 
touch,  namely,  the  amount  of  the  alimony, 
wlien  once  fixed  in  the  decree,  some  conclu- 
sive reason  should  be  given  in  support  of  the 
assertion,  and  vague  generalizations  will  not 
throw  much  light  on  the  question.  If  the 
plaintiff  had  not  been  allowed  any  alimony 
at  all,  and  the  defendant  was  now  worth  a 
million  or  five  millions,  we  are  told  that 
there  is  no  power  in  the  state  to  mitigate 
the  situation,  since  it  is  so  nominated  in  the 
judgment,  and  that  is  i  thing  that  cannoi: 
be  changed  by  any  power  op  earth.  The  ar- 
gument that  leads  to  such  astonishing  re- 
sults must  be  based  upon,  or  infected  at 
some  point  with,  error.  It  is  not,  I  think, 
very  difficult  to  point  it  out.  It  consists 
entirely  in  the  assumption  that  the  legisla- 
ture violated  the  Constitution  in  the  enact- 
ment of  the  statute.  After  reading  the  briefs 
of  counsel,  and  the  discussion  in  the  learned 
court  below,  it  is  rather  difficult  to  perceive 
the  precise  provision  of  the  Constitution 
which  is  claimed  ^o  hnvc  been  violated.  No 
one  has,  so  to  spe^k,  put  his  finger  on  the 
precise  provision.  But  there  are  only  two 
provisions  that  can  possibly  have  any  appli- 
cation to  this  case.  The  first  is  not  a  part 
of  the  stnte  Constitution  at  all,  but  is  a  part 
of  the  Federal  Constitution,  and  it  forbid:i 
the  enactment  of  any  law  impairing  the  obli- 
jTiition  of  contracts.  The  contention  is  that 
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the  section  ci  Code  quoted  above  is  sueh  a 

law. 

The  mind  is  at  once  set  upon  the  inquiry 
to  find  out  what  contract  had  bee^  impaired 
in  this  caae,  who  the  parties  are  tliiit  made 
it,  and  how  it  is  evidenced.  Of  connw,  there 
can  be  no  oontroot  without  parties,  and,  if 
any  contract  was  made  at  all,  it  must  have 
been  made  between  the  plaintiff  and  the  de- 
fendant; and  the  <Hily  evidence  of  it  is  the 
provision  in  the  decree  of  divorce  whereoy  it 
18  sa<d  the  ccioTdant  contracted  to  p:\y  to 
the  plaiitiil  ^4,000  annually  duriTig  her  life. 
That,  of  coui'FC,  is  nothing  but  a  [lure  fic- 
tion. The  parties  certainly  did  enter  into  a 
contract  of  marriage  with  each  other,  and, 
while  that  is  admitted  to  be  the  most,  im- 
portant and  binding  of  all  contract<i,  no  one 
ever  claimed  that  the  legislature  or  the 
court  violated  any  iwovision  of  the  Constitu- 
tion in  dissolving  it.  The  contention  in  that 
the  court,  in  dissolving  the  marriage  with 
one  breath,  in  the  n«!Ct  created  a  new  uoa- 
tract,  which  is  indissoluble,  and  that  is  the 
obligation  of  the  defendant  to  pa^  to  tlie 
plaintiff  a  reasonable  sum  out  of  bis  est^ate. 
and  that  sum  was  found  to  be  at  that  time 
$4,000  a  year.  Alimony  is  the  support 
which  the  court  decrees  in  favor  of  the  wile 
as  a  substitute  for  the  common-law  right  of 
marital  support.  No  one  denies  the  power 
to  deprive  the  wife  of  that  common-law 
right  for  any  fault  on  her  part  that  the  1^- 
islature  may  judge  to  be  sufficient,  but  it 
seems  that  the  substitute  under  the  deerce 
is  more  sacred  and  unchangeable  than  the 
original  right  which  she  acquired  by  the 
marriage,  since  the  latter  may  be  affected 
by  legislation,  while  the  former  cannot  be. 

An  unsound  or  fallacious  argument  is 
often  exposed  by  following  it  up  to  all  of  its 
natural  or  logical  sequences,  but  it  is  not 
necessary  to  pursue  tSta.%  form  of  reaswiiiffi 
any  farUier  In  this  ease,  since  ft  is  as  weU 
settled  by  authority  as  ai^  question  can  be 
that  the  provision  for  alimony  in  the  judg- 
ment in  this  case  is  not  a  contract,  within 
the  meaning  of  the  Constitution.  It  has 
been  so  decided  by  this  court  and  by  the  Su- 
preme Court  of  the  United  States,  which  is 
the  court  of  last  resort  upon  all  questions 
of  this  character.  In  O'Brien  t.  Toung,  95 
N.  Y.  428,  47  Am.  Rep.  64,  it  was  held  that 
even  an  ordinary  money  judgment  was  not 
a  contract.  The  question  arose  upon  the  act 
of  the  legislature  in  reducing  interest  from 
7  to  6  per  cent.  Laws  1879,  chap.  538.  The 
act,  in  terms,  excluded  from  its  operation 
"any  contract  or  obligation  made  before  the 
passage  cf  this  act."  The  judgment  was 
rendered  before  the  law  was  pasMd.  and  the 
contention  was  that  it  came  within  the  ex- 
ception :  but  this  court  held,  after  very  full 
discussion,  that  the  judgment  was  not  a  eon- 
trnct.  and  Uiat  the  legislature  had  power  to 
reduce  the  interest  1  per  cent,  and,  of 
course,  if  it  could  so  reduce  the  interest  on 
a  7  per  cent  judgment,  it  could  reduce  it  Lo 
2  per  cent.  It  was  subsequently  decided 
that  a  judfrnient  was  not  an  express  or  im- 
plied contract,  within  the  meaning  of  S  63» 
of  the  Code,  which  authorized  an  attachment 
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in  action»  upon  such  contracts.  Remington 
Paper  Co.  V.  O'Doughertj/,  32  Hun,  256,  Af- 
firmed in  96  N.  Y.  666.  But  this  view  seems 
to  have  been  subsequently  modified,  at  least 
BO  far  as  to  allow  toe  proriBifmal  rtmedj  in 
Buch  an  action.  Qutta  Pereha  d  B.  Mfp 
Co.  V.  Houston,  108  N.  Y.  276,  16  N.  E.  402. 
But  the  cases  in  the  Federal  court  are  bo 
cicnr  and  conclusive  that  they  leave  no  room 
for  doubt  or  distinctions.  In  Chase  v.  Cur- 
tin,  113  U.  S.  464,  28  L.  ed.  1038,  5  Sup.  Ct. 
Bep.  560,  that  court  stated  the  rule  in  the 
following  terms:  *'And  it  was  decided  by 
this  court  in  the  case  of  Louiaiana  ex  rel. 
Fotaom  v.  h'eto  Orleans,  109  U.  8.  286,  27 
ed.  930,  3  Sup.  Ct.  Rep.  211,  that  a  lia- 
bility for  a  tort,  created  by  statute,  although 
reduced  to  a  judgment  by  a  recovery  for  the 
damages  suffered,  did  not  thereby  bectHne  a 
debt  by  contract,  in  the  sense  of  the  Consti- 
tution of  the  United  States,  forbidding  state 
legislation  impairing  its  obligation,  for  the 
reason  that  'the  term  "contract"  is  used  in 
the  Constitution  in  itB  ordinary  sense,  as 
sip-nifying  the  agreement  of  two  or  more 
minds  lor  considerations  proceeding  from 
one  to  the  other,  to  do  or  not  to  do  certain 
acta.  Mutual  aasent  to  its  terms  is  of  its 
very  essence.' "  In  the  case  cited  above  by 
the  learned  court  the  following  is  the  lan- 
guage of  the  opinion:  "A  judgment  for 
dnniages,  estimated  in  money,  is  sometimes 
called  by  text-writers  a  'specialty'  or  'con- 
trrtrt  of  rpcord,'  because  it  establishes  a  le- 
gal obligation  to  pay  the  amount  recovered; 
and.  by  a  fiction  of  law,  a  promise  to  pay  is 
implied  where  such  legal  obligation  ^sts. 
It  is  on  this  principle  that  an  action  ex  oon- 
tracla  will  lie  upon  a  judgment.  .  .  . 
But  this  fiction  cannot  convert  a  transac- 
tion wanting  the  assent  of  parties  into  one 
which  nncessarily  implies  it.  Judgments 
for  torts  are  usually  the  result  of  violent 
contests,  and,  as  observed  by  the  court  be- 
low, are  imposed  upon  the  losing  party  by 
a  higher  authority,  against  his  will  and  pro- 
test. The  prohibition  of  the  Federal  Consti- 
tution was  intended  to  secure  the  observance 
of  good  taith  in  the  stipulation  of  parties 
against  any  state  action.  Where  a  transac- 
tion is  not  based  upon  any  assent  of  parties, 
it  cannot  be  said  that  any  faith  is  pledged 
wi*h  respect  to  it,  and  no  case  arises  for  the 
operation  of  the  prohibition."  A  marriage 
contract  may  be  dissolved  by  a  direct  or 
spccinl  not  of  the  legislature,  and  such  a 
Inw  dops  not  impair  the  obligation  of  a  con- 
tract. Marriage  is  something  more  than  a 
more  contract.  It  is  a  statuB  or  institution 
of  society  founded  upon  the  consent  of  the 
parties,  and  the  subject  of  reflation  by 
law.  It  is  not  embraced  within  the  terms 
or  meaning  of  the  Constitution  which  for- 
bids the  states  from  enacting  laws  impairing 
the  obligation  of  contracts.  Maynard  v. 
Hill,  125  U.  S.  IflO,  31  "L.  ed.  654,  8  Sup.  Ct. 
Rep.  723;  Hunt  v.  Hunt,  131  U.  S.  clx\', 
Appx.  and  24  L.  ed.  1109.  The  contention 
that  the  provision  for  alimony  in  this  judg- 
ment is  a  contract  may  therefore  be  dis- 
misfied  from  further  consideration. 

The  only  other  conceivable  ground  that 
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the  statute  in  question  can  he  assailed  as 
violative  of  the  Constitution  must  be  that  it 
deprives  the  plaintiff  of  her  property  with- 
out due  process  of  law.  That  contention 
implies  that  this  incidental  provisicm  in  a 
judgment  of  divorce  which  the  law  and  the 
courts  might  grant  or  deny  at  pleasure  is 
property.  It  cannot  be  sold  or  transferred 
or  bequeathed  by  will,  or  pass  to  next  of 
kin  in  case  of  intestacy.  It  has  no  more  of 
the  attributes  of  property  than  the  common- 
law  right  to  marital  support,  for  which  it  Ib 
an  imperfect  substitute.  It  must  be  appar- 
ent that,  from  the  general  nature  and  char- 
acter of  alimony  and  its  limitations,  it  is 
taken  out  of  the  general  law  of  property.  It 
is  a  creation  of  equity,  and  a  statute  that 
empowers  courts  of  equity  to  administer  it, 
or  reduce  or  modify  it  as  to  amount  or 
othenvise,  as  chained  conditions  and  cir- 
cumstances may  require,  in  order  to  do 
equity  between  the  parties,  violates  none  of 
the  guaranties  of  the  Constitution  for  tiie 
protection  of  property.  Will  it  be  contended 
for  a  moment  that  a  woman  who  has  pro- 
cured a  divorce,  with  a  large  allowance  of 
alimony,  and  who  thereafter  conducts  her- 
self morally  so  as  to  become  a  public  scan- 
dal, has  secured  such  a  property  right  in  the 
allowance  that  no  power  on  earth  can  modi- 
fy it,  simply  becauise  the  decree  was  entered 
prior  to  the  enactment  of  the  statute  in 
question?  Has  she  acquired  such  an  abso- 
lute right  to  the  allowance  that  the  husband 
must  keep  on  paying  it,  although  he  has  lost 
all  his  property,  and  the  judgment  virtually 
sends  him  to  the  poorhouseT  To  argue  that 
there  is  no  human  power  capable  of  mitigat- 
ing or  modifying  such  a  situation  is  to  my 
mind  a  most  astonishing  proposition,  and 
yet  it  is  tiie  logiod  result  of  the  plaintiff's 
contention  in  this  case.  It  is  true  that  no 
one  chai^ges  the  plaintiff  with  even  the 
slightest  impropriety,  but  it  is  quite  con- 
ceivable that  such  a  case  may  arise,  and  it 
is  mentioned  here  only  to  test  an  argument 
that  seeniH  to  me  to  be  infected  with  a  fund- 
amental error.  The  truth  is  that  neither 
a  marriage  nor  a  judgment  of  divorce,  or 
any  of  its  incidents,  is  property,  within  the 
meaning  of  the  Constitution.  Bishop, 
Marr.  Div.  &  Sep.  §$  1430,  1434.  Nothing 
would  Bpem  to  be  more  reasonable  than  the 
proposition  that  the  state,  which  once  exer- 
cised the  power  to  grant  divorces  with  or 
without  alimony,  by  special  acts, — a  power 
which  it  could  again  resume, — has  still  pow- 
er enough  left  to  enact  the  section  of  the 
Code  referred  to  as  it  now  stands.  It  may 
take  the  property  of  the  citizen  by  the  tax- 
ing power  to  any  extent.  It  may  surround 
him  with  police  regulations  by  day  »nd  by 
night  that  restrict  his  liberty  and  affoct  his 
property.  But  it  seems,  from  the  anrument 
of  the  learned  counsel  for  the  plaintilT,  that 
there  is  one  thing  that  the  state  cannot 
touch,  even  to  promote  justice,  and  that  is 
a  woman's  alimony,  when  the  judgment  is 
more  than  three  years  old.  It  has  been 
often  held  that  the  courts  have  inherent 
po^ver  to  open  judgments  and  grant  new 
trials  for  newly  discovered  evidence,  and 

Digitized  by  Google 


Xew  Yobk  Coubt  or  Appeals. 


Feb.. 


this  is  done  long  after  the  judgment  has 
been  entered,  and  even  after  it  has  beca  af- 
firmed ill  this  court,  and  become  final.  The 
limit  of  time  within  which  this  may  be  dono 
is  A  matter  that  rests  in  the  discretion  of 
the  court.  It  has  never  been  held  or  serious- 
ly suggested  that  the  exercise  of  this  power 
invaded  any  constitutional  immunity  or  dis- 
turbed any  vested  right,  and  yet  it  is  a 
much  broader  power  than  that  expressly 
conferred  upon  the  court  by  the  statute  in 
question,  since  the  latter  permits  the  court 
only  to  modify  the  judgment  with  respect  to 
the  alimony,  and  then  only  upon  new  facts 
and  conditions  arising  subsequent  to  the  eu- 
try  of  the  judgment.  It  is,  I  think,  quite 
safe  to  say  that  it  has  never  been  held  that 
a  provision  in  a  judgment  of  divorce  grant- 
ing alimony  was  eitiier  a  contract  or  proper- 
within  the  meaning  of  the  ConstitutioiL 
It  may  be  that  detached  diota  and  remarks 
in  text-books  and  cases,  and  hasty  and  su- 
perficial views,  may  be  picked  out  here  and 
there  that  would  seem  to  give  some  color  to 
the  contention,  but  they  will  not  bear  much 
examination.  A  good  many  crude  things 
may  be  found  in  the  books  on  the  subject  of 
alimony,  its  nature  and  limitations.  A 
learned  author,  who  has  written  exhaustive- 
ly on  the  subject,  overwhelmed  and  confus^ 
with  the  numerous  and  conflicting  views, 
was  constrained  to  make  some  remarks 
which,  although  th^  may  savor  somewhat 
of  egotism,  may  very  well  be  adopted  and 
acted  upon  both  by  the  bar  and  the  bench: 
"lu  spite  of  the  fact  that  the  law  consists  of 
reason,  and  that  reason  is  constantly  de- 
tectii^  and  pointing  out  judicial  blunders, 
by  means  whereof  cases  wrongly  decided  and 
false  doctrines  are  overruled,  it  is  no  novel 
thing  for  a  bench  of  jndges  to  accept  some 
tliouixhtlesB  utterance  of  a  predecessor  as 
though  it  were  reason,  without  a  particle  of 
examination  to  see  whether  it  is  just  or 
fnlse.  Indeed,  through  this  sort  of  abnega- 
tion of  the  office  of  thinking  our  law  has 
been  made  to  linger,  and  it  now  remains,  in 
the  shadows  of  the  dark  ages,  instead  of 
walking  onward  with  the  other  sciences  to- 
ward the  light  of  a  better  future."  1  Bish- 
op. Marr.  I)iv.  &  Sep.  §  1393.  We  are  now 
dealing  only  with  the  question  whether  there 
is  power  enough  in  this  sovereign  state  to 
reatljust  alimony,  and  modify  the  allowance 
as  to  piiMt  judgments,  where  it  appears  to 
be  grossly  inequitable  by  reason  of  the 
chnnged  condition  of  the  parties. 

We  havp  just  held,  what  has  often  been 
held  before,  that  this  court  never  vnW  pro- 
nounce an  act  of  the  legislature  void  until 
it  is  compelled  tx>.  This  was  in  a  case  where 
there  was  little  else  but  constitutional  ques- 
tions involved  or  argued.  People  cx  rel, 
Drvery  v.  Colvr,  173  X.  Y.  103,  05  N.  E.  956. 
But  if  we  wi-re  to  content  ourselves  with  a 
mere  superficial  glance  at  the  numerous 
ca!<es  citfd  in  the  progress  of  the  discussion 
below  and  here,  one  would  be  led  to  suppose 
that  this  court,  at  various  times  witliin  the 
last  thirty  yeius,  lias  been  deciding  a  consti- 
tutional qiiogtion  that  could  not  possibly 
arise  until  less  than  three  veara  ago.  These 
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cases  are  all  sound  law,  but  th^  have  no 
bearing  on  th.e  question  whether  the  legisla- 

ture  violated  the  Constitution  in  amending 
the  Code.  A  brief  review  of  these  cases 
most  prominently  put  forth  will  show  that 
they  have  nothing  to  do  with  the  question 
now  before  us.  The  case  of  Kamp  v.  Kamp, 
59  N.  y,  212,  was  decided  nearly  thirty 
years  ago.  All  that  it  decided  was  that  the 
jurisdiction  of  the  court  in  divorce  easea 
terminated  with  the  final  judgment.  It  wa^ 
also  held  that  there  was  then  no  inherent  or 
statutory  power  to  modify  the  judgment  up- 
on proof  of  circumstances  arising  after  its 
entry,  and  where  the  financial  condition  of 
the  parties  had  changed.  That  case  decides 
what  the  law  was  prior  to  any  legislation 
on  the  subject.  The  case  of  Erkenbrach  v. 
fJrkmhrach,  96  N.  Y.  456,  was  decided  over 
eighteen  years  ngo,  and  it  simply  held  that 
the  courts  of  this  state  have  no  common-law 
mrisdiction  over  the  subject  of  divorce,  and 
had  no  powers  in  that  respect  except  such  as 
were  expressly  conferred  by  statute  or  were 
incidenl^l  to  powers  conferred.  It  was  also 
held  that  the  court  had  no  power,  after  the 
entry  of  a  judgment  for  divorce,  to  order  an 
additional  allowance  for  the  support  of  the 
wife,  but  could  make  an  additional  allow* 
ance  for  the  care,  custody,  and  education  of 
the  children.  Tho  case  of  Bomaine  y. 
Chauneey.  129  N.  Y.  506,  14  L.  R.  A.  712. 
29  N,  E,  82fi,  was  decided  over  ten  years  ago. 
It  was  held  in  that  case  that  alimony,  by 
reason  of  its  nature  and  express  limitations, 
was  taken  out  of  the  general  law  of  proper- 
ty, and,  as  it  was  created  by  equity,  it 
should  have  the  protection  of  equity,  so  that 
it  may  not  be  perverted  to  a  purpose  for 
which  it  was  not  intended :  that  alimony  is 
something  incidental  to  a  decree  of  divorce 
in  favor  of  the  wife,  and  is  simply  the  al- 
loivancr  for  her  support,  and  not  a  debt  Auc 
to  her  from  her  husband,  but  a  substitute 
for  the  marital  obligation  of  support,  from 
which  the  husband,  beciuse  of  his  miscon- 
duct, is  not  relieved  by  the  decree;  the  mari- 
tal obligation  is  by  the  judgment  made  spe- 
cific, and  measured  by  the  court;  and  hence 
that  a  general  duly  of  marital  support,  over 
which  the  husband  had  a  discretionary  con- 
trol, had  been  changed  into  a  specific  duty. 
It  is  diilicult  to  see  how  the  doctrine  of  that 
case  helps  the  plaintifT's  contention.  The 
case  of  Walker  v.  Walker,  155  N.  Y.  77,  49 
X.  E.  0153.  was  decided  two  years  before  the 
Code,  as  it  now  exists,  had  been  amended. 
Tliere  was  no  question  involved  or  decided  in 
the  case  except  the  construction  of  the  Code 
under  the  amendment  of  1894,  to  the  effect 
that  the  court  might,  after  final  judgment. 
v:iry  the  tUrcclion  as  to  alimony.  As  there 
were  then  no  retroactive  words  in  the  stat- 
ute, it  was  decided  that  it  applied  only  to 
judj^mcnts  rendered  after  its  passage,  and 
not  to  those  entered  before.  All  that  the 
appeal  in  this  case  involved,  or  the  court  de- 
cidtnl,  was  the  construction  of  the  statute 
I  then  existing:  and  the  general  rule  was  fbl- 
]  lowed  that  it  would  be  deemed  to  operate 
upon  future  judgments  only,  and  was  not  re- 
'  troactive  in  the  absence  of  express  words  to 
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that  eifect.  It  is  very  plain  that  none  of ' 
these  cases  involved  any  question  with  re- 
spect to  the  power  of  the  legislature  to  en- 
act the  section  of  the  Code  on  this  subject 
aa  it  now  stands.  They  decided  what  the 
law  then  was,  but  did  not  attempt  to  decide 
anything  in  regard  to  the  power  of  the  leg- 
islature to  change  the  law  from  time  to 
time,  and  make  it  what  it  now  is.  The 
Code  DOW  has  supplied  what  was  found  to  be 
wanting  in  these  cases.  It  has  conferred 
power  to  modify  an  allowance  of  alimony  in 
all  cases,  and  it  has  not  yet  been  decided 
that  such  an  act  violated  the  Constitution. 

The  legislature  cannot  exercise  any  judi- 
cial power.  It  cannot  decide  controveraiee, 
vacate  or  annul  judgments,  or  grant  new 
triflls.  While  there  is  no  express  provision 
of  the  Constitution  to  that  effect,  it  is  plain- 
ly implied  and  forbidden  from  the  division 
of  the  ditlerent  powers  of  government  be- 
tween the  three  deiMrtments,  and  neither 
can  usurp  the  functions  of  the  other.  Re 
Greene,  166  N.  Y.  486,  60  N.  E.  183.  The 
oases  on  that  subject  have  no  application 
here,  for  the  plain  reason  that  by  the  statute 
in  question  the  legislature  did  not  attempt 
to  exercise  any  judicial  power  whatever.  It 
simply  conferred  upon  the  courts  judicial 
powers  that  they  did  not  possess  before. 
That  it  had  the  right  to  do,  and  it  is  done  at 
nearly  every  session,  by  Code  amendments 
or  otherwise.  The  power  of  the  courts  over 
judgments  for  alimony  in  divorce  eases  may 
be  enlarged  and  made  retroactive,  even  to 
the  extent  of  abolishing  an  existing  right  of 
appeal.    Re  Palmer,  40  N.  Y.  561. 

It  will  be  seen  that  the  discussion  has 
been  closely  confined  to  the  only  question 
that  is  presented  by  this  appeal.  The  par- 
ties or  their  conduct  are  of  very  little  con- 
sequence, so  far  as  the  real  question  is  con- 
cerned. This  remark  is  suggested  by  the 
fact  that  some  things  have  been  made  quite 
prominent  in  the  discussion  of  the  question 
that  are  foreign  to  it,  and  can  serve  no  pur- 
pose but  to  prejudice  and  mislead  the  mmd. 
For  instance,  it  is  said  that  the  defendant 
contracted  a  second  marriage  in  defiance  of 
the  judgment  of  the  court.  If  he  has  done 
anything  wrong  in  that  respect,  he  ought  to 
be  punished  for  it,  but  his  conduct  does  not 
effect  the  power  of  the  legislature  to  pass 
the  law  in  question.  Both  parties  have  con- 
tracted a  second  marriage, — the  plaintiff  in 
this  state,  and  the  defendant  in  another 
state.  If  the  defendant's  second  marriage 
was  valid  at  the  place  where  it  was  contract- 
ed, it  is  generally  valid  everywhere.  Neither 
the  judgment  nor  the  statute  of  this  state 
has  any  extraterritorial  operation,  and,  so 
far  as  we  can  know  from  the  record,  the 
marriage  of  the  one  party  is  as  good  in  the 
eye  of  the  law  as  that  of  the  other.  I  as- 
sume that  such  marriages  are  quite  common 
among  divorced  people,  and  there  is  nothing 
before  us  to  show  that  either  one  was  ille- 
gal. If,  however,  there  was  anything  in  the 
defendant's  moral  conduct  tliat  ought  to  de- 
prive him  of  the  benefit  of  the  amendment, 
the  learned  court  below  had  the  power  in 
the  exercise  of  its  discretion,  to  reverse  up- 
fil  L.  R.  A. 


on  the  facts ;  but,  since  it  did  not,  we  have 
no  right  to  consider  anything  but  the  ques- 
tion of  law.  Wetmore  v.  Wetmore,  162  N. 
Y.  603,  48  L.  R.  A.  666,  56  N.  E.  997. 

I  think  the  section  of  the  Code  is  not  open 
to  any  constitutional  objection,  and  that  the 
order  of  the  appellate  division  should  be  re- 
versed, and  that  of  the  special  term  affirmed. 

Halght  and  Vaau,  JJ.,  concur  with 
O'Srien,  J. 


William  T.  GILBERT,  Receiver  of  Com- 
mercial  Alliance  Life  Insurance  Com- 
pany, Respt., 

V. 

Edward  L.  FINCH  et  al.,  Appta. 
(173  N.  T.  455.) 

1.  The  a.pplleatlon  of  the  funds  of  mn 
Iniursiice  eompanT't  Itm  dlrectora* 
to  tlie  wvehaae  of  the  Interest  of  the 
Ineorporatora   of  Mother  eompanr« 

with  a  view  of  transferring  Its  buBlness  to 
their  own.  Is  a  waste  of  funds  wblch  will  ren- 
der the  directors  personallr  liable  In  damages 
to  a  Bubsequeatly  appolated  receiver  of  their 
compaar,  when  the  other  company  has  no 
stock,  and  therefore  nothing  to  transfer,  so 
that  all  that  Is  accomplished  is  a  substitu- 
tion of  the  purchasing  directors  as  officers  In 
the  other  company. 

2.  The  officers  of  nn  Insamnee  com- 
peny  which  has  no  stock  nre  wrong- 
doers In  accepting  money  wblch  they  ap- 
propriate to  their  own  use  to  substltate  the  of- 
ficers of  another  company  In  their  places, 
with  a  view  of  transferring  the  hatlneas  of 
the  company  to  the  other  one. 

3.  The  principle  of  snbrovntlon  does 
not  apply  In  favor  of  directors  of  an  Insur- 
ance company  who  applied  Its  funds  to  pro- 
cure their  substitution  In  place  of  the  officers 
of  another  company,  with  a  view  to  transfer 
Its  biMlsess  to  Qielr  own  company,'  so  as  to 
entitle  them  to  have  the  remedy  ai^nst  those 
who  received  the  money  preserved  In  ease 
they  are  compelled  to  make  good  money  so 
appropriated. 

4.  Where  a  settlement  with  part  of 
several  Joint  tort  feasors  expressly 
reserves  the  rlacht  to  pursue  the  others. 
It  iB  not  technically  a  release,  but  a  covenant 
not  to  sae ;  and  the  others  are  not  thereby  dis- 
charged fi-om  liability  for  their  tort. 

(February  10,  1908.) 

APPEAL  by  defendants  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment of  a  Trial  Term  for  New  York  Coun- 
ty in  tlieir  favor  in  an  action  brought  to 
hold  tliem  liable  as  directors  of  the  Com- 
mercial Alliance  Insurance  Company  for  a 
waste  of  funds.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

"x^oTK^^^s  to  effect  of  release  of  one  Joint 
tort  feasor  upon  liability  of  another,  see  also. 
In  this  series,  Abb  Northeni  P.  R.  Co. 
(Wash.)  68  U  R.  A.  298,  and  note,  and  Ue- 
Brlde  V.  Bcott  (MIeb.)  ante.  446. 
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Messrs.  Mloha^  H.  Oudoso  and 
OeorKo  Wlloox,  for  appellants: 

The  defendants,  having  acted  in  good 
faith,  with  the  utmoBt  care,  without  per- 
sonal advantage,  having  no  object  except 
to  increase  the  Intimate  builneSB  of  their 
company,  are  not  liable  in  this  action. 

Symmes  v.  Union  Trust  Co.  60  Fed.  830; 
Morawetz,  Priv.  Corp,  §  553 ;  Leslie  v.  Lor- 
illard,  1 10  N.  Y.  522,  1  L.  R.  A.  456,  18  N.  E. 
363;  Cook,  Stock  &.  Stockholders,  9  648; 
Hiscock  V.  iflcy,  9  Misc.  578,  30  N.  Y.  Supp. 
800;  Thompson,  Liability  of  0/Bcers,  pp. 
233,  241;  2  Cook.  Corp.  4tb  ed.  95  623,  702, 
703;  3  Thomp.  Corp.  9S  4106,  4100;  Hun  T. 
Gary,  82  N.  Y.  66,  37  Am.  Bep.  546;  Holmes 
Y.  WUlard,  126  N.  Y.  76,  11  L.  R.  A.  170,  25 
N.  E.  1083. 

There  being  no  evidence  of  any  damage  or 
loss  to  the  defendants'  company  by  reason 
of  the  transaction  in  question,  there  can  be 
no  recovery  in  this  action. 

Van  Dyck  v.  MoQuade,  86  N.  Y.  38; 
Holmes  t.  Witlard,  128  N.  Y.  76,  11  L.  R. 
A.  170,  25  N.  E.  1083 ;  O'Brien  t.  Fitzger- 
ald. 143  N.  Y.  377,  38  N.  E.  371;  Knapp  v. 
Roche,  94  N.  Y.  329;  Dykman  t.  Kemey, 
154  N.  Y.  483,  48  N.  E.  894. 

The  transaction  in  question  was  not  ille- 
gal on  the  part  of  the  Commercial  Alliance 
Life  Insurance  Company. 

Sheldon  Hat  Blocking  Co.  v.  Eickemeyer 
Bat  Blocking  Mtuk.  Co.  90  N.  Y.  607;  Rog- 
ers V.  Pell,  154  N.  Y.  618,  49  N.  E.  76; 
Koehler  v.  Reinheimer,  26  App.  Div.  1,  49 
N.  Y.  Supp.  756;  Steintcay  t.  Steinway,  17 
Misc.  47,  40  N.  Y.  Supp.  718;  City  Trust, 
8.  D.  Je  Surety  Co.  v.  Wilson  Mfg.  Co.  58 
App.  Div.  273,  68  N.  Y.  Supp.  1004;  Vought 
V.  Eastern  Bldg.  d  L.  Asso.  172  N.  Y.  608, 
65  N.  E.  496. 

The  transactioai  in  question  was  not  ille- 
gal on  the  part  of  the  Maine  company. 

Weyniouth  r.  PefU>baoot  Log  Driving  Co. 
71  Me.  20;  Fitch  v.  Lctciston  Bteam  MUl 
Co.  80  Me.  37,  12  Atl.  732;  Woodruff  v.  Erie 
R.  Co.  93  N.  Y.  618. 

The  stockholders  of  a  company  have  en- 
tire control  of  the  property  of  their  com- 
pany, and  can  dispose  of  it  as  they  see  fit. 

Holmes  v.  Willard,  125  N.  Y.  75,  II  L. 
R.  A.  170,  25  N.  E.  1083;  Holmes  &  O.  Mfg. 
Co.  V.  Holmes  A  W,  Metal  Co.  127  N.  Y. 
252,  27  N.  E.  831;  Little  v.  Garabrant,  90 
Hun,  404,  35  N.  Y.  Supp.  689;  Denike  v. 
AetP  loffr  d  R.  Lime,  d  Cement  Co.  80  N. 
Y.  .599;  Castncr  v.  Ttcitchell-Champlin  Co. 
91  Me.  5fi4,  40  Atl.  658;  Mayo  v.  Knotelton, 
134  N.  Y.  250,  31  N.  E.  985. 

The  transfer  of  business  by  life  insurance 
companies  has  frequently  been  recognized 
as  lej^timate  in  English  cases. 

Re  International  Life  Assur.  8oc.  L,  R, 

0  Eq.  316;  Re  Medical,  Inxfalid  d  G.  Life 
Aaaur.  8oc.  L.  R.  6  Ch.  374;  Re  Albert  Life 
Assur.  Co.  L.  K.  6  Ch.  381;  Re  Jiational 
Provincial  Life  Assur.  8oo.  L.  R.  6  Ch.  303, 
L.  R.  9  Eq,  306;  Re  Times  Life  Assur.  d 
Guarantee  Co.  L.  R.  5  Ch.  381 ;  Re  Anchor 
Assur.  Co.  L.  R.  5  Ch.  632;  Re  Family  En- 
dov  mcni  t^oc.  L.  R.  5  Ch.  118. 

The  retention  by  the  commercial  company 

01  L.  R.  A. 


of  the  benefits  of  the  transaction,  with  its 
omission  to  demand  or  offer  rescission,  bars 
the  receiver  from  raising  the  question  of  ul- 
tra vires. 

Sheldon  Hat  Blocking  Co.  v.  Eickemeyer 
Hat  Blocking  Maoh.  Co.  M  N.  Y.  607; 
Woodruff  T.  Erie  R.  Co.  93  K.  Y.  000;  Rider 
Life  Raft  Co.  v.  Roach.  97  N.  Y.  378;  Veed- 
er  V.  Mudgett,  95  N.  Y.  295;  Rogers  v.  Pell, 
154  N.  Y.  518,  49  N.  E.  75;  Moss  v.  Gofcen, 
158  N.  Y.  240,  53  N.  E.  8. 

If  any  liability  ever  existed,  as  claimed 
in  the  complaint,  the  defendants  were  re- 
leased and  discharged  therefrom  by  reason 
of  the  settlement  of  the  action  brought  by 
the  plaintiff  against  the  memhm  of  tha 
Maine  &  New  Brunswick  Insurance  Com- 
pany, and  the  release  given  to  them. 

Knapp  V.  Roche,  94  N.  Y.  329 ;  Woods  t. 
Pangbum,  75  N.  Y.  498;  Mitchell  v.  Allen, 
25  Hun,  543;  Belong  v.  Curtis,  35  Hun,  94; 
Breslin  v.  Peck,  38  Hun,  623;  Brogan  v, 
Hanan,  55  App,  Div.  92,  66  N.  Y.  Supp. 
1068 ;  Addiaon,  Torts,  Wood's  6th  ed.  p.  94 ; 
Cooley,  Toi-ts,  p.  145,  §  127;  Hale,  Torta,  p. 
120;  Chipman  v.  Palmer,  77  N.  Y.  51,  3S 
Am.  Rep.  566;  Simmons  v.  Everson,  124 
N.  Y,  319,  26  N.  E.  911;  Colegrove  v.  A'eic 
York  d  N.  H.  R.  Co.  20  N.  Y.  492,  75  Am. 
Dec.  418;  Barrett  v.  Third  Ave.  R.  Co.  45 
N.  Y.  628. 

Assuming  the  payment  to  have  been  ille- 
gal, these  ^fendanbs  had  the  right  to  insist 
that  this  claim  be  enforced  against  the 
Maine  parties  for  its  full  amount,  or  that, 
if  they  were  obliged  to  pay  any  part  of  it, 
tliey  be  subrogated  to  the  rights  of  the 
plaintiff  or  his  company. 

Wetmore  v.  Porter,  92  N.  Y.  77 ;  Warren 
V.  Union  Bank,  157  N.  Y.  268,  43  L.  R.  A. 
256,  51  N.  E.  1036;  Hood  v.  Baytcard,  124 
X.  Y.  24,  26  N.  E.  331 ;  ZHnmermon  t.  Kin- 
kle,  108  N.  Y.  287,  15  N.  E.  407:  AmoW  t. 
Green,  116  N.  Y.  566.  23  N.  E.  I;  Peaw  r. 
Egan,  131  K.  Y.  272,  30  N.  E.  102;  Cote 
Malcolm,  66  N.  Y.  363. 

Mr.  Henry'  D.  KoteliUaa,  for  respond- 
ent: 

The  transaction  was  illegal  per  se,  both 
as  involving  mortal  turpitude  and  as  a  vio- 
lation  of  statute.  It  was  in  every  seaue 
void  as  ultra  vires  both  corporations. 

McClure  v.  WiUon,  70  App.  Div.  162,  75 
N.  Y.  Supp.  212;  McClure  v.  Levy,  147  3T. 
Y.  215.  41  N.  E.  492;  McClure  v.  Law,  161 
X.  Y.  78,  55  N.  E,  388;  Huntington  v.  Na- 
tional 8av.  Bank,  96  U.  S.  388,  24  L.  ed. 
777;  Pierson  v.  Cronk,  28  Abb.  N.  C.  25,  13 
N.  Y.  Supp.  845;  Mason  v.  Henry,  83  Hun, 
546.  31  N.  Y.  Supp.  1068,  152  X.  Y.  529.  46 
N.  E.  837;  Pierson  v.  McCurdy,  33  Hun, 
520. 

Neither  f^ood  faith  nor  due  care  on  the 
part  of  defendants  could  defeat  a  reeoveir. 

People  v.  Ballard,  134  N.  Y.  269.  17  L. 
R.  A.  737,  32  N.  E.  54;  Holmes  v,  Willard, 
125  N.  Y.  75.  II  L.  R.  A.  170i  25  N.  E. 
1083;  Lavcrty  v.  Snethen,  68  N.  Y.  522,  23 
Am.  Rep.  184;  Metropolitan  Elev.  R.  Co.  v. 
Manhattan  R.  Co.  14  Abb.  N.  C.  211;  Pick- 
ering v.  8tt'phc»son,  L.  R.  14  Eq.  322. 

The  transaction  could  not  be  ratified. 
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Seventeenth  Ward  Bank  t.  Smith,  51 
App.  Div.  269,  64  N.  Y.  Supp.  888;  Mora- 
wetz,  Priv.  Corp.  2d  ed.  §  620. 

As  against  the  creditor,  neither  the  di- 
rectors nor  the  stockholders  could  ratify  a 
waste  of  corporate  funds. 

Halpin  v.  Mutual  Brewing  Go.  20  App. 
Div.  583,  47  N.  Y.  Supp.  412;  Wilson  v. 
^olian  Co.  64  App.  Div.  337,  72  N.  Y.  Supp. 
150;  Seventeenth  Ward  Bank  v.  Smith,  51 
App.  Div.  259,  64  N.  Y.  Supp.  888;  Little  v. 
Garabrant,  90  Hun,  404,  35  N.  Y.  Supp.  689. 

A  single  objecting  stockholder  coiild  in- 
siBt  upon  the  corporation  pursuing  its 
rights  against  the  delinquent  aireetors. 

Pcoph  V.  Ballard,  134  N.  Y.  260.  17  h. 
R.  A.  737.  32  N.  E.  64;  Broadway  Theatre 
Co.  V.  Dessau  Co.  45  App.  Div.  475,  61  N. 
Y.  Supp.  335;  Hartford  &  N.  H.  R.  Co.  v. 
Croswell,  5  Hill,  383,  40  Am.  Dec.  354; 
Fosa  V.  Ilarbvttle,  2  Hare,  461;  Livingston 
r.  Lynch,  4  Johns.  Ch.  573;  Cumberland 
Coal  A  I.  Oo.  V.  Sherman,  30  Barb.  653. 

Haiglit,  J.,  delivered  the  opinion  of  the 
court: 

This  action  wits  brou^t  hj  the  plaintiff, 
as  receiver  of  the  Commercial  Alliance  In- 
surance Company,  against  the  defendants, 
as  directors  of  that  company,  to  recover  the 
sum  of  $10,000  and  interest.  The  Commer- 
cial Alliance  Insurance  Company  was  in- 
corporated under  the  laws  of  this  state,  and 
continued  in  business  until  October,  1894, 
when  the  plaintiff  was  appointed  receiver  in 
an  action  brought  for  wat  purpose  1^  the 
attorney  general  of  the  state.  The  evidence 
taken  upon  the  trial  tends  to  show  that, 
prior  to  the  bringing  of  the  action  the 
attorney  general,  the  defendants,  and  other 
persons  beyond  the  jurisdiction  of  the  court, 
were  acting  as  directors  of  the  company, 
and  that  they  entered  into  negotiations 
with  the  ten  surviving  incorporators  of  the 
Maine  &  New  Brunswick  Insurance  Com- 

fiany,  a  corporation  organized  under  the 
aws  of  the  state  of  Maine,  for  the  purchase 
and  control  of  that  company;  that  such  ne- 
gotiations were  finally  consummated  on  the 
3d  day  of  May,  1893,  by  the  president  of  the 
Commercial  Alliance  Company,  who,  acting 
in  pursuance  of  the  direction  of  the  defend- 
ants and  their  associates,  took  from  the 
funds  of  the  comjwny  $35,000,  and  paid  the 
same  to  the  ten  surviving  incorporators  of 
the  Maine  &,  New  Brunswick  Company,  giv- 
ing to  each  the  sum  of  $3,500,  and  taking 
from  them  a  paper  in  which  they  purported 
to  transfer  and  assign  "all  their  right,  title, 
and  interest,  as  corporators,  associates,  or 
otherwise,  in  said  Maine  and  New  Bruns- 
wick Insurance  Company."  Simultaneously 
.  with  the  execution  and  delivery  of  this  pa- 
per, and  in  pursuance  of  that  agreement,  all 
of  the  otScers  and  directors  of  the  Maine 
Company  resigned  tlieir  places,  and  the 
same  were  filled  by  the  defendants,  or  per- 
sons acting  for  or  on  their  behalf.  Shortly 
thereafter,  and  on  the  22d  day  of  July,  1893, 
the  Maine  &  New  Brunswick  Company  was 
judicially  declared  by  the  supreme  judicial 
court  of  Maine  to  be  insolvent,  and  a  reoeiv- 
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er  was  appointed  to  wind  up  its  affairs. 
After  the  plaintiff  was  appointed  receiver 
of  the  Commercial  Alliance  Company,  he 
brought  an  action  against  the  ten  surviving 
incorporators  of  the  Maine  &  Now  Bruns- 
wick Company  in  the  United  States  drcuit 
court  for  the  district  of  Maine  to  recover 
back  the  $35,000  which  had  been  paid  to 
them  under  the  direction  of  the  defendants. 
Subsequently  this  action  was  compromised 
under  the  direction  of  the  court,  the  plain- 
tiff receiving  from  such  surviving  incor- 
porators the  sum  of  $25,000;  and  he  there- 
upon executed  and  delivered  to  them  an  in- 
strument in  which  he  released  and  dis- 
charged all  of  the  defendants  in  that  ac- 
tion "from  all  claims  or  demands  arising 
from  said  suit,  or  the  subject-matter  there- 
of, and  also  from  all  claims,  demands,  ac- 
tions, and  causes  of  action  whatsoever  in 
favor  of  said  Commercial  Alliance  Insur- 
ance Company,  or  of  myself  as  receiver  of 
said  company,  to  date.  The  execution  of 
this  instrument  shall  not  affect  any  cause 
of  action  of  the  receiver  against  any  person 
not  named  herein."  It  also  appeared  upon 
the  trial  that  the  defendant  Miller  had 
brought  an  action  a^inst  the  Commercial 
Alliance  Company  prior  to  the  appointment 
of  the  plaintiff  as  receiver,  in  which  he 
claimed  that  a  large  sum  of  money  was  due 
and  owing  to  him  from  the  company.  ThiS' 
action  was  settled  upon  the  payment  to  him 
of  the  sum  of  $8,000,  and  thereupon  mutual 
releases  were  exchanged  between  him  and 
the  company  upon  the  consideration  ex- 
pressed therein  of  $1. 

We  fully  concur  in  the  conclusiona 
reached  by  the  appellate  division,  to  the  ef- 
fect that  the  transaction  by  which  $35,000- 
were  taken  from  the  treasury  of  the  Com- 
mercial Alliance  Company  and  paid  over  to 
the  incorporators  of  the  lUbine  k  New 
Brunswick  Company  was  ultra  vires,  and 
constituted  a  waste  of  the  funds  of  the 
Commercial  company,  and  that  the  defend- 
ants, who  authorized  such  appropriation  of 
the  moneys,  became  liable  to  respond  to  the 
plaintiff  in  damages.  We  also  are  of  opin- 
ion that  the  appellate  division  properly  dis- 
posed of  the  claim  of  the  defendant  Miller 
under  his  release. 

There  is  but  one  question  upon  which  we- 
decnn  further  discussion  necessary.  That 
arises  out  of  the  release  given  by  the  plain- 
tiff to  the  Maine  incorporators  upon  the  set- 
tlement of  the  action  against  them  for  $25,- 
000.  It  is  contended  by  the  defendants,  in 
the  first  place,  that,  if  they  are  required  to- 
return  to  the  plaintiff  the  $35,000  which 
they  paid,  or  caused  to  be  paid,  to  the  Main& 
incorporators,  they  would  become,  in  equity, 
entitled  to  snbro^tion  to  the  rights  of  the 
plaintiff  and  entitled  to  recover  the  money 
which  they  had  paid  to  the  Maine  incor- 
porators, and  that  the  release  would  operate 
to  deprive  them  of  this  right.  In  the  sec- 
ond place,  they  contend  that  the  release 
was  a  settlement  of  the  entire  claim,  and 
that  its  effect  was  to  discharge  them,  upon 
the  theory  that  they  were  joint  tort  feasors. 

It  is  not  our  purpose  to  question  the  char- 
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acter  or  the  motive  of  the  defendants  in 
carrying  out  the  transaction.  We  may 
reudiij-  concede  that  they  thought  they  were 
acting  for  the  bmt  interests  of  the  company 
which  thi>y  represented.  Tliey  doubtless 
"thought  that  by  getting  control  of  the  Maine 
Company,  and  getting  themselves  installed 
as  ollieera,  they  could  get  the  policy  hold- 
ers in  that  company  to  transfer  their  insur- 
ance into  the  Commercial  Alliance  Company ; 
but  good  motives  and  good  intentions  do  not 
render  the  transaction  valid,  or  relieve  them 
from  liability  for  the  \vroiig  which  they 
have  committed.  The  Elaine  incorporation 
was  not  a  stock  company.  Its  officers  had 
no  stock  in  the  company  which  they  coidd 
■sell  or  transfer,  and  consequently  there  was- 
nothing  that  the  Commercial  Alliance  Com- 
pany could  purchase.  The  thing  accom- 
plished by  the  transaction  was  the  resigna- 
tion of  the  officers  of  the  Maine  Company, 
and  the  substitution  of  the  defendants  or 
their  representatives.  It  was  therefore  a 
misappropriation  of  the  moneya  of  the  Com- 
mereial  Alliance  Company  by  the  defend- 
ants and  their  associates,  which  operated  to 
waste  the  funds  of  the  company;  and  they 
thereby  became  wrongdoers,  and,  among 
themselves,  joint  tort  feasors.  We  are  also 
of  the  opinion  that  the  officers  of  the  Maine 
Company  also  committed  a  wrong.  If  thev. 
as  officers  of  the  Maine  Company,  could 
"transfer  any  of  the  property  of  that  com- 
pany to  the  Commercial  Alliance  Company, 
they  had  no  right,  as  such  officers,  to  oiTide 
up  the  $35,000  among  themselves,  and  put 
it  into  their  own  i>ockets.  If  they  had  no 
property  rights  which  they  could  transfer 
to  the  Commercial  Alliance  Company,  then 
they  had  no  right  to  take  the  money  of  that 
company  and  convert  it  to  their  own  use, 
fio  that,  as  among  themselves,  they  were 
joint  tort  feasors.  Aa  to  whether  they  were 
joint  tort  feasors  with  the  defendants,  we 
do  not  deem  it  necessary  to  now  determine, 
for  it  is  our  purpose  to  consider  the  ques- 
tion in  both  aspects. 

If  the  defendants  had  paid  the  Maine  in- 
corporators $3.1,000  of  their  own  money  to 
resign  their  position  in  that  company,  and 
have  the  defendants  substituted  in  their 
plaeea,  we  are  aware  of  no  equitable  or  le- 
^nl  principle  upon  which  they  could  recover 
the  money.  They  got  what  they  purchased. 
They  umierstood  fully  what  the  Maine  of- 
iicers  had  to  transfer.  In  using  the  money 
of  the  Commercial  Alliance  Company,  they 
■committed,  as  we  have  seen,  a  wrong  upon 
that  company;  and  our  attention  has  been 
called  to  no  case  in  which  equity  has  en- 
forced the  right  of  subrogation  in  such  a 
case.  Indeed,  we  had  supposed  the  policy 
of  the  law  to  be  to  leave  wrongdoers  with- 
out aid  in  equity  from  the  burdens  of  the 
position  in  which  they  have  placed  them- 
selves. The  rule  is  well  settled  that,  as 
among  themselves,  equity  would  not  compel 
eontribution  or  enforce  subrogation.  Peck 
V.  fjllis,  2  Johns.  Ch.  131 ;  Miller  v.  Fenton, 
11  Pnigo,  18;  Thorp  v.  Amos,  1  Sandf.  Ch. 
26,  34;  Pivrson  v.  Thompson,  1  Edw.  Ch. 
212.  218;  Wehle  v.  Haviland,  42  How.  Pr. 
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399,  410;  North  v.  Sergeant,  33  Barb.  350, 
354;  Weidtnan  v.  Sibley,  16  App.  Div.  616, 
619,  44  N.  Y.  Supp.  1057.  We  consequently 
conclude  that  the  principles  of  subrogation 
do  not  apply  to  the  defendants  in  this  ease. 

In  considering  the  effect  of  the  release,  we 
shall  assume  that  the  defendui^  were  joint 
tort  feasors  with  the  Maine  ineoiporatorSr 
and  that  the  release,  under  seal,  of  a  claim 
given  to  one  joint  tort  feasor,  operates  as  a 
release  of  all.  Barrett  v.  Third  Ave.  R. 
Co.  45  N.  Y.  628,  635,  and  cases  there  cited. 
This  rule  ia  founded  upon  the  theory  that  a 
pai  t^  is  entitled  to  but  one  satisfaction  for 
the  injury  sustained  by  him.  The  claim  of 
the  plaintiff,  as  we  have  seen,  was  for  $35,- 
000.  The  settlement  was  for  $25,000,  leav- 
ing $10,000  of  the  original  claim  unpaid 
and  unsatisfied.  The  instrument  given  to 
the  Maine  incorporators  upon  the  settle- 
ment of  the  plaintiff's  suit  against  them  re- 
leased and  discharged  them  from  all  further 
claims  or  demands,  so  far  as  the  plaintiff 
was  concerned,  but  it  was  expressly  pro- 
vided in  the  instrument  that  it  should  not 
affect  any  cause  of  action  on  behalf  of  Uie 
receiver  against  any  other  person.  The  pur- 
pose of  this  reservation  is  very  evident. 
The  receiver,  doubtless,  intended  to  pursue 
the  defendants  for  the  balance  of  the  claim. 
The  instrument,  therefore,  does  not  purport 
— neither  was  it  intended — to  be  a  mil  and 
complete  settlement  of  the  plaintifTs  entire 
claim.  lieservations  of  this  character  in  re- 
leases are  not  uncommon,  and  their  effect 
has  been  the  subject  of  frequent  adjudica- 
tion by  the  courts.  It  is  quite  true  that  the 
courts  of  our  sister  states  have  reached  dif- 
ferent conclusions  upon  the  question,  and 
that  a  sliarp  conflict  exists  in  the  courts  of 
our  own  state. — as,  for  instance,  Matth&et 
V.  Chioopee  Mfg.  Co.  3  Robt.  712,  and  Com- 
taercieU  Aaf.  Bank  v.  Taylor,  04  Hun,  499, 
19  N.  Y.  Supp.  633,  on  one  side,  and 
Mitchell  V.  Allen,  25  Hun,  543;  Delong  T. 
Curtis,  35  Hun,  94,  and  Brogan  v.  Banan, 
55  App.  Div.  92,  66  N.  Y.  Supp.  1066,  upon 
the  other  side.  In  England  the  modem  au- 
thorities appear  to  be  quite  uniform  upon 
the  question.  They  are  to  the  effect  that, 
as  between  joint  debtors  and  joint  tort  fea- 
sors, a  release  given  to  one  releasee  all;  but 
if  the  instrument  contains  a  reservation  of 
a  right  to  sue  the  other  joint  debtors  or 
tort  feasors,  it  ia  not  a  release,  but,  in  ef- 
fect, is  a  covenant  not  to  sue  the  person  re- 
leased, and  a  covenant  not  to  sue  does  not 
release  a  joint  debtor  or  a  joint  tort  feasor. 
In  the  case  of  Duck  v.  Maycu  [1892]  2  Q. 
i\.  511,  tlie  question  was  as  to  whether  the 
plaintifT  had  released  a  joint  tort  ieaaoT, 
He  had  accepted  from  one  a  sum  of  money, 
but  without  prejudice  to  his  claim  against 
the  other.  Smith,  L.  J.,  in  delivering  the 
opinion  of  the  court,  said  with  reference 
tliereto:  "In  determining  whether  the  doc- 
ument be  a  release  or  a  covenant  not  to  sue, 
the  intention  of  the  parties  was  to  be  cai^ 
ried  out;  and,  if  it  were  clear  that  the  right 
against  a  joint  debtor  was  intraded  to  be 
preserved,  inasmuch  as  such  right  would  not 
be  presei-ved  if  the  document  were  held  to 
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be  a  release,  the  proper  construction,  where 
ttiis  was  sought  to  be  done,  was  that  it  was 
a  covoimnt.  not  to  sue,  and  not  a  release. 
In  the  case  of  liateson  v.  Oosling,  at  nisi 
prius,  the  same  canon  of  construction  was 
applied,  and  it  was  held  that  the  release 
being,  as  it  was,  limited  by  a  proviso  reserv- 
ing rights  against  the  surety,  it  must  be 
tuken  ttiat  it  was  a  covenant  not  to  sue,  and 
not  a  release;  and  this  ruling  was  unani- 
mously upheld  by  the  court  of  common 
pleas,  as  reported  in  L.  R.  7  C.  P.  9."  In 
Price  V.  Barker,  4  El.  &.  Bl.  760»  Coleridge. 
J.,  says :  "With  r^ard  to  the  first  question, 
two  modes  of  oonstruction  are  for  considera^ 
tion:  One,  that,  according  to  the  earlier 
authorities,  the  primary  intention  of  releas- 
ing the  debt  is  to  be  carried  out,  and  the 
subsequent  provision  for  reserving  remedies 
against  co-obligors  and  co-contractors 
should  be  rejected  us  inconsistent  with  the 
intention  to  release  and  destroy  the  debt 
evinced  by  the  general  words  of  the  release, 
and  as  something  which  the  law  will  not  al- 
low, OS  being  repugnant  to  such  release  and 
extinguiahuient  of  the  debt.  The  other,  that, 
according  to  the  modem  authorities,  we  are 
to  mould  and  limit  the  general  words  of  the 
release  by  construing  it  to  be  a  covenant 
not  to  sue,  nnd  thereby  allow  the  parties 
to  carry  out  the  whole  of  their  intentions  by 
preserving  the  rights  against  parties  jointly 
liable.  \Vc  quite  agree  with  the  doctrine 
laid  (town  by  Ixird  Denman  iu  Nicholson  v. 
RevUl,  4  Ad.  &  EI.  675,  as  explained  by  Bar- 
on Parke  in  Kcarsley  T.  Cole,  13  Mees.  & 
W.  136,  that,  if  the  deed  is  taken  to  operate 
as  a  release,  the  right  against  a  party  joint- 
ly liable  cannot  be  preserved;  and  we  think 
that  we  are  bound  by  modern  authorities 
(see  8oUy  v.  Forbes,  2  Brod.  &  B.  38; 
Thompson  v.  Laek,  3  C.  B.  540;  and  Payler 
V.  Homersham,  4  Maule  &  S.  423)  to  carry 
out  the  whole  intention  of  the  parties  as  far 
an  possible,  by  holding  the  present  to  be  a 
covenant  not  to  sue,  and  not  a  release."  See 
also  Currcy  v.  Armitage,  6  Week.  Rep.  516. 
In  the  case  of  McCrillis  v.  Haixes,  38  Me. 
aG\),  one  I^ewis  and  the  defendant  were 
charged  as  joint  trespassers  upon  the  plain- 
titT's  premises.  They  had  taken  100  sticks 
of  pine  timber.  The  plaintiff  settled  with 
Lewis  for  one  half  of  the  property  taken, 
and  brou{^'ht  action  against  the  defendant 
for  the  other  half.  It  was  held  that  the  ac- 
tion could  be  maintained,  and  that  the  set- 
tlement was  not  a  release  as  to  the  whole 
claim.  In  the  case  of  Ellis  v.  Esson,  50 
Wis.  138.  30  Am.  Rep.  830,  6  N.  W.  518,  it 
was  held  tliat  the  instrument  given  to  one 
of  several  joint  wrongdoers  is  not  a  techni- 
cal  release  if  it  appears  from  the  paper  that 
it  was  not  the  intention  of  the  injured  per- 
son to  release  his  cause  of  action  against  all 
the  wrongdoers,  and  that  the  sum  received 
was  not  in  fact  a  full  compensation  for  his 
injury,  nor  intended  to  be  such  by  the  par- 
ties to  the  agreement.  In  Sloan  v.  Ilerrick, 
49  Vt.  327,  it  was  held  that  the  release  of 
one  joint  tort  feasor  on  payment  of  part 
satisfaction,  when  it  is  expressed  in  the  re- 
lease that  the  sum  paid  is  received  only  in 
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part  satisfaction,  will  not  operate  to  bar  the 
injured  party  from  pursuing  the  other  joint 
tort  feasor  for  so  much  ol  the  tort  as  re- 
mains unsatisfied. 

We  have  thus  called  attention  to  the 
English  authorities  and  those  of  some  of 
our  sister  states.  We  have  also  referred  tc 
some  of  the  confilcting  cases  in  our  own 
courts.  The  question  appears  to  have  first 
received  attention  here  in  Kirbjf  v.  Taylor, 
6  Johns.  Oh.  250,  253,  in  which  it  was  held 
that  a  release  is  to  be  construed  according 
to  the  clear  intention  of  the  parties,  ajxa, 
where  it  contains  a  reservation,  the  other 
obligee  was  not  discharged.  In  the  case  ol 
Irvine  t.  MUlbank,  56  K.  Y.  635.  more  fully 
reported  in  15  Abb.  Pr.  N.  S.  378,  the  ro- 
lease  was,  by  its  terms,  to  be  without  preju- 
dice to  the  rights  of  the  plaintiff  as  against 
the  other  defendants.  Folger,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said  that  this 
instrument  was  not  a  technical  release, 
which  it  must  be  to  operate  as  a  discharge 
of  a  joint  tort  feasor.  And  finally,  In  vae 
case  of  Whittemort  v.  Judd  Lvnseed  A 
Sperm  Oil  Co.  124  Y.  506,  27  N.  E.  244, 
the  question  was  examined  by  Brown,  J., 
and  the  conclusion  reached  that,  where  a  re- 
lease of  one  of  two  joint  debtors  contains  an 
express  provision  that  it  shall  not  affect  or 
impair,  the  claim  of  the  creditor  a^inst  the 
other  debtor,  the  latter  is  not  discharged. 
It  thus  appears  that  the  decisions  of  this 
court  are  in  accord  with  the  English  rule, 
and  in  harmony  with  our  statute  In  refer- 
ence to  joint  debtors.  Code  Civ.  Proc.  S§ 
1942,  1944.  They  give  force  and  effect  to 
the  intention  of  the  parties  to  the  instru- 
ment which,  we  think,  is  more  just,  and  the 
wiser  and  safer  rule.  Where  the  release 
contains  no  reservation,  it  operates  to  dis- 
charge all  the  joint  tort  feasors;  but.  where 
the  instrument  expressly  reserves  the  right 
to  pursue  the  others,  it  is  not  technically  a 
release,  but  a  covenant  not  to  sue,  and  they 
are  not  discharged.  It  follows  that  the  re- 
lease, .so  called,  did  not  operate  to  discharge 
the  defendants. 

The  order  of  the  Appellate  Division 
should  be  affirmed,  and  jiidgment  absolute 
ordered  in  favor  of  the  plaintiff  upon  the 
stipulation,  with  costs. 

Parker,  Ch.  J.,  and  Or«7*  Bartlett, 
Gnlleat  and  Wemu>,  JJ.,  concur. 
O'Brien,  J.,  absent. 


Vito  MARINO,  by  Guardian  ad  Litems 

Respt., 

V. 

Louis  A.  LEHMAIER,  Appt. 

(178  N.  Y.  680.) 

1.    A  cklld  TCltOMe  cmploraaeat  In  s 
iorr  Is  forbidden       statute  because  of 
his  Immature  age  Is  not,  as  matter  of  law, 

Nora. — As  to  aesumption  of  rlaks  of  employ- 
ment by  minor,  see  Brazil  Block  Coal  Co.  v.  Gaff- 
ney  (led.)  4  !>.  H.  A.  850 ;  Davis  v.  St  Loula,  I. 
H.  *  8.  R.  Co.  (Ark.)  7  li.  R.  A.  283 ;  BlncUer 
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chargeable  with  cootrlbatorj  oegllgence,  or 
with  having  asBamed  the  risk  of  employment. 
Id  caae  be  la  lojured  while  so  employed, 
a.  violation  of  a  atatnte  forblUlns 
the  employment  In  fnctorlea  of  ehll- 
dren  of  a  certalc  age  may  be  found  to  be 
negligence  which  will  support  a  civil  action 
for  injuries  resulting  therefrom,  altboogh  It 
Is  panlshable  under  tbe  itatate  aa  a  misde- 
meanor. 

(Oray  and  O'BHmt,  JJ.,  dfaaenf.) 
(Pebraarj  24, 1808.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversinr  a  judg- 
ment of  nonsuit  entered  by  a  Trial  Term 
for  New  York  County  in  an  action  brought 
to  recover  damagen  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.  Affirmed. 

The  facts  are  stated  in  the  opinions. 
Mcftsru.  Vennio  A  Sloliel,  for  appellant: 
The  violation  by  the  defendant  of  the  fac- 
tory law  in  employing  the  plaintiff,  with- 
out any  other  evidence  of  n^ligence,  is  in- 
BulBcient  to  support  a  verdict  or  a  judgment 
for  the  plaintiff. 

The  statute  imposes  no  affirmative  duty. 
h'nislcy  v.  Pratt,  148  N.  Y.  372,  32  L.  R. 
A.  3«7,  42  N.  E.  986;  Graves  v.  Brewer,  4 
App.  Div.  327,  38  N.  Y.  Supp.  566;  E.  8. 
Uigijins  Carpet  Co.  V.  O'Keefe,  25  C.  C.  A. 
220,  51  U.  S.  App.  74,  79  Fed.  900;  Thomp- 
son V.  Gary  Mfg.  Co.  62  App.  Div.  279,  70 
N.  Y.  Supp.  1086;  Mottei  v.  Friedline,  33 
App.  Div.  217,  53  N.  Y.  Supp.  482;  Free- 
man V.  Olens  Falls  Paper  Mill  Co.  70  Hun, 
530.  24  N.  Y.  Supp.  403;  De  Young  v.  Ir- 
viiiQ,  5  App.  Div.  499,  38  N.  Y.  Supp.  1089; 
O'ConncU  v.  Clark,  22  App.  Div.  466,  48  N. 
V.  Supp.  74;  White  v.  Witteman  Litho- 
graphic Co.  131  N.  Y.  631,  30  N.  E.  236. 

I'laintiff's  case  is  defective  in  that  it  foila 
to  show  that  he  was  free  from  contributory 
negligence. 

Freeman  v.  Glens  P''alls  Paper  MUl  Co. 
70  Hun,  530,  24  N.  Y.  Sup^.  403. 

The  plaintiff,  by  accepting  the  employ- 
ment, assumed  the  obvious  risks  incident 
tliereto. 

Bvcklcy  v.  Oiitta  Percha  de  Rubber  Mfg. 
Co.  113  X.  Y.  540,  21  N.  E.  717;  Bayes  v. 
Ilitsh  tt  D.  Mfg.  Co.  102  N.  Y.  648,  5  N.  E. 
7S4;  Bickcy  v.  Taaffe,  105  N.  Y.  26, 12  N.E. 
280;  Ogley  v.  Miles,  130  N.  Y.  458,  34  N. 
E.  1050;  CroKtt  V.  Orr,  140  N.  Y.  450,  85 
X.  E.  648;  Burns  v.  Nichols  Chemical  Co. 
or.  App.  Div.  424,  72  X.  Y.  Supp.  919. 

The  plaintiff  was  8«t  juris,  and  the  bur- 
den of  provinf^  the  contrary  rests  upon  him. 

Utone  V.  Dry  Dock.  K.  B.  d  B.  R.  Co.  115 
X.  Y.  104,  21  N.  E.  712. 


V.  Ilorazdowskl  (III.)  8  L.  R.  A.  490;  Davis  v. 
Forbes  (Mass.)  47  L.  R.  A.  170;  and  Cudahy 
I'aoklng  Co.  T.  Marcan  (C.  C.  App.  Stb  C.)  54  L. 
B.  A.  238. 

As  to  fallnre  to  comply  with  statute  or  or- 
dinance as  negligence,  see  al^o,  in  this  series, 
Pauley  v.  Steam  Gauge  &  Lantern  Co.  (N.  T.) 
ifi  L.  R.  A.  194 ;  Clements  v.  Louisiana  Blectrte 
61  L.  R.  A. 


Messrs.  Wllll»na  MeAvtliw  and 
GeoTge  Lmwrar,  fox  respondent: 

A  person  violating  a  public  ordinance  is 
a  wrongdoer,  and  is  necessarily  negligent; 
and  an  innocent  person  injured  by  the  ille- 
g:il  act  is  entitled  to  a  civil  remedy  there- 
for. 

Jetter  v.  Vew  York  S  H.  R.  Co.  2  Abk 
App.  Dee.  458;  Beiaegel  y.  New  Torle  O.  B, 
Co.  14  Abb.  Pr.  N.  S.  29. 

The  principle  res  ipsa  loquitur  applies. 

Sciolina  v.  Erie  Preserving  Co.  7  App. 
Div.  417,  39  N.  Y.  Supp.  916;  Gates  v. 
State,  128  N.  Y.  222,  28  N.  E.  373;  O'Brien 
V.  Buffalo  Furnace  Co.  68  App.  Div.  451,  7S 
X.  Y.  Supp.  830;  Thompson  v.  Gary  Mfg. 
Co.  62  App.  Div.  281.  70  N.  Y.  Supp.  10S6; 
Steu-art  v.  Ferguson,  164  N.  Y.  553,  58  X. 
E.  662;  Pitcher  v.  Lennon,  12  App.  Div. 
356,  42  N.  Y.  Supp.  156;  Knupfle  v.  Knick- 
erbocker Ice  Co.  84  N.  Y.  488;  Willy  v. 
Mulledy,  78  N.  Y.  314,  34  Am.  Rep.  536. 

There  was  no  assumption  of  risks. 

Kain  v.  Smith,  89  N.  Y.  375. 

The  plaintiff  was  tion  cui  juris. 

Tucker  T.  Keio  York  O.  d  H.  B.  B.  Co. 
124  N.  Y.  308,  26  N.  E.  916;  Zwaek  -r. 
New  York,  L.  E.  d  W.  R.  Co.  160  N.  Y.  362, 
54  N.  E.  785;  McCarragher  v.  Rogers,  120 
X.  Y.  526,  24  X.  E.  812;  Finkelstein  v. 
Brooklyn  Heights  R.  Co.  51  App.  Div.  287, 
64  N.  Y.  Supp,  915;  Thurber  v.  Harlem 
Bridge,  M.  d  F.  R.  Co.  60  N.  Y.  826. 

Halght,  J.,  delivered  the  opinitm  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages for  a  personal  injury.   The  defendant 

was  engaged  in  conducting  a  printing  es- 
tablishment in  the  city  of  New  York.  Tlie 
plaintiff  was  first  employed  by  him  as  an 
errand  boy.  He  served  in  that  capacity  for 
the  period  of  about  three  months,  and  was- 
then  set  at  work  in  the  factory  as  a  feeder 
of  a  printing  press,  which  he  was  required 
to  clean  every  night.  On  the  15th  of  Sep- 
tember, 1900.  while  he  was  engaged  in  clean- 
ing the  press,  his  fingers  were  caught  be- 
tween the  cogwheels  and  cut  off.  Toe  ma- 
chine was  not  in  motion  at  the  time  he  com- 
menced to  clean  it.  and  the  evidence  is  not 
clear  as  to  the  precise  manner  in  which  the 
machine  was  started.  On  receiving  the  in- 
jury the  boy  fainted,  and  was  unable  to 
state  whether  he  had  previously  taken  hold 
of  the  fly  wheel,  and  in  so  doing  started  the 
motion  of  the  machine.  He  entered  the  em- 
ploy of  the  defendant  when  he  was  twelve 
years  and  ten  months  of  age.  and  at  the 
time  of  the  accident  he  was  thirteen  years 
and  three  months  old.  The  labor  law  (5 
70)  provides:  "A  child  under  the  age  of 
fourteen  years  shall  not  be  employed  in  any 
factory  in  this  state.   A  diild  between  the 

Light  Co.  (La.)  16  U  K.  A.  48 ;  Sowles  v.  Uoore 
(Vt.)  21  L.  n.  A.  723;  Brember  v.  Jones  (N. 
M.)  26  L.  R.  A.  408;  Reipe  v.  Eltlng  (Iowa)  2S 
L.  R.  A.  7B9 ;  Cincinnati  Street  R.  Co.  v.  Mnr- 
ray  (Ohio)  SO  L.  R.  A.  508;  and  Tobey  v.  Bur- 
lington, C  R.  ft  N.  B.  Co.  (Iowa)  83  L.  R.  A. 
496. 
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ages  of  fourteen  and  sixteen  jears  shall  not 
be  80  employed,  unless  a  certificate  executed 
by  a  health  officer  be  filed  in  the  office  of  the 
employer."  Laws  1897,  chap.  415.  It  will 
be  obserred  that  the  first  provision  of  this 
BectioD  is  an  absolute  prohibition,  without 
any  qnaliflcation,  of  the  empl<grnient  in  a 
ftictoryof  any  child  under  fourteen  years  of 
age.  This  statute  was,  undoubtedly,  passed 
as  a  police  regulation,  designed  to  protect 
children  of  tender  age  from  injuries  liable 
to  result  from  their  employment  in  danger- 
ous avocations,  such  as  the  operation  of  ma- 
chiues  or  presses  usually  found  in  factories. 
Prior  to  the  adoption  of  this  statute,  the 
rule  of  liability  of  an  employer  is  well 
stated  by  Pecknam,  J.,  in  the  eaae  of  Hteib- 
«y  T.  Tooffe,  105  N.  Y.  26,  36,  12  N.  E. 
286,  289.  He  Bays:  "There  is  no  doubt 
tiiat  in  putting  a  person  of  immature  years 
at  work  upon  machinery  which  in  some  as- 
pects may  be  termed  dangerous  an  employer 
IS  boimd  to  give  the  employee  such  instruc- 
tions as  will  cause  him  to  fully  understand 
and  appreciate  the  difficulties  and  dangers 
of  his  position  and  the  necessity  there  is  for 
the  exercise  of  care  and  caution.  Merely 
going  through  the  form  of  giving  instruc- 
tions, even  if  such  form  included  everything 
requisite  to  a  proper  discharge  of  his  duties 
by  such  employee  if  understood,  would  not 
be  sufficient.  In  placing  a  person  of  this  de- 
scription at  work  upon  dangerous  ma- 
chinery, such  person  must  understand  in 
fact  ite  dangerous  character,  and  be  able  to 
appreciate  such  dangers,  and  the  conse- 
quences of  a  want  of  care,  before  the  master 
will  have  discharged  his  whole  duty  to  such 
an  employee.  ...  If  a  person  is  so 
younff  that,  even  after  full  instructions,  he 
wholly  fails  to  understand  them,  and  does 
not  appreciate  the  dangers  arising  from  a 
wont'of  car^  then  he  is  too  young  for  such 
employment,  and  the  employer  puts  or  keeps 
him  at  such  work  at  his  own  risk."  In  the 
case  of  MoCarragker  v.  Rogers,  120  N.  Y. 
526,  24  N.  E.  812,  the  action  was  prosecuted 
to  recover  damages  for  injuria  resulting  to 
an  infant  thirteen  years  of  age  while  em- 
ployed in  a  factory.  The  rule,  as  laid  down 
in  that  case,  was  to  the  effect  that,  so  far 
as  the  danger  is  known  and  obvious  to  him, 
a  person  of  immature  years  may  be  l^ally 
as  responsible  for  his  own  protection  as  an 
adtdt;  but  where  judgment  and  reflection 
are  required  to  enable  a  person  to  appre- 
ciate the  consequences  which  might  result 
from  the  defective  character  of  machinery, 
the  question  of  contributory  negligence  of 
the  infant  i.s  for  the  jury.  8ee  also  1 
Shearm.  &.  Redf.  N^.  S  218,  and  authorities 
there  cited;  Sullivan  v.  India  Mfg.  Co.  113 
Mass.  396;  t'innerty  v.  Prentioe,  75  N.  Y. 
615,  reported  in  8  N.  Y.  Week.  Dig.  200. 
It  is  thus  apparent  that  the  knowledge  and 
capacity  of  the  infant,  his  judgment,  discre- 
tion, care,  and  caution,  and  his  ability  to 
know  and  appreciate  the  dangers  that  sur- 
rounded him,  even  prior  to  the  adoption  of 
the  labor  law,  were  questions  of  fact  for  the 
jurv.  W  e  rlo  not  regard  the  case  of  Knisley 
T.  Pratt,  148  N.  Y.  372,  32  L.  B.  A.  367,  42 
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K.  E.  986,  as  controlling  upon  the  question. 
In  that  case  the  plaintiff  was  upwards  of 
twenty-one  years  of  age,  and  her  faculties 
had  fully  matured.  She  consequently  was 
held  to  have  assumed  the  risks  of  the  em- 
ployment. In  this  case  the  plaintiff  was 
under  the  age  reqaired  by  the  statute,  and 
he  had  not  arrived  at  that  period  in  life  in 
which  the  jud^ent,  discretion,  and  caution 
of  persons  ordinarily  become  mature. 

It  has  been  said  of  the  last  century  that 
it  was  the  age  of  invention.  Machines  had 
been  devised  and  constructed  with  which 
very  many  of  the  articles  used  by  mankind 
were  manufactured.  Numerous  factories 
had  been  established  throughout  the  coun- 
try, filled  with  machines,  many  of  which 
were  easily  operated,  and  the  practice  of 
employing  boys  and  girls  in  their  operation 
had  become  extensive,  with  the  result  that 
injuries  to  them  were  of  frequent  occur- 
rence. We  think  it  is  very  evident  that 
these  reasons  induced  the  le^slature  to  es- 
tablish definitely  an  age  limit  under  which 
children  shall  not  be  empl(^ed  in  factories ; 
and,  to  our  minds,  the  statute,  in  effect,  de- 
clares that  a  child  under  the  age  specified 
presumably  does  not  possess  the  judgment, 
discretion,  care,  and  caution  necessary  for 
the  engagement  in  such  a  dangerous  avoca- 
tion, and  is,  therefore,  not,  as  a  matter  of 
law,  chargeable  with  contributory  negli- 
gence, or  with  having  assumed  the  risks  of 
the  employment  in  such  occupation. 

It  is  now  claimed  that  a  violation  of  this 
statute  by  the  proprietor  of  a  fiuitory  does 
not  subject  him  to  civil  liability  for  in- 
juries sustained  by  his  employees.  There 
are,  doubtless,  numerous  statutes  which  pro- 
hibit the  doing  of  certain  acts,  the  violation 
of  which  is  punishable  by  penalties  or  as  a 
misdemeanor,  in  which  the  wrongdoer  may 
not  be  civilly  liable  for  damages.  We  shall 
not  here  attempt  an  enumeration  of  those 
statutes,  or  to  point  out  the  reasons  why 
civil  liability  dom  not  attach.  Our  atten- 
tion, however,  has  been  called  to  no  statute 
prohibiting  the  doing  of  an  act  which  is 
dangerous  to  the  life  or  health  of  others  in 
which  it  has  been  held  that  the  jury  may 
not  find  negligence,  and  a  liability  for  dam- 
ans resulting  from  the  doing  of  the  pro- 
hibited act.  Passing  the  consideration  of 
all  the  cases  arising  under  the  statutes  and 
ordinances  of  cities  regulating  the  signals 
of  approaching  trains  and  their  speed,  under 
which  it  has  been  held  that  the  jury  may 
find  negligence,  we  come  directly  to  the  con- 
suteraiion  of  the  cases  that  have  arisen  un- 
der the  statute  in  question.  In  the  case  of 
Willy  v.  Mulledy,  78  N.  Y.  310,  34  Am.  Rep. 
53(),  the  action  was  broui^ht  by  the  plaintiff, 
as  administrator,  to  recover  damages  for  the 
death  of  his  wife.  They  occupied  apartments 
in  a  tenement  house  in  the  city  of  Brooklyn, 
w-liieh  they  had  rented  of  the  defendant,  the 
owner,  A  fire  took  place  in  one  of  the  low- 
er stories  of  the  house,  and  the  plaintiff's 
wife  and  child  were  smothered  to  death. 
The  charter  of  the  city  of  Brooklyn  at  that 
time  required  owners  of  tenement  houses  to 
have  places  of  egress  to  the  roofs,  and  also 
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fire  escapes  upon  the  houses,  which  had  not 
been  complied  with.  It  was  held  that  the 
defendant  was  civilly  liable,  and  the  plain- 
tiff was  permitted  to  recover.  Earl,  J.,  in 
delivering  the  opinion  of  the  court,  after 
referring  to  the  statute,  says:  "Here  was, 
then,  an  absolute  duty  imposed  upon  the  de- 
fendant by  statute  to-  provide  a  fire  escape, 
and  the  duty  was  imposed  for  the  sole  bene- 
fit of  the  tenants  of  the  house,  so  that  they 
would  have  a  mode  of  escape  in  the  case  of 
a  fire.  For  a  breach  of  this  duty  causing 
damage  it  cannot  be  doubted  that  the  ten- 
ants have  a  remedy.  It  is  a  general  rule 
that  whenever  one  owes  another  a  duty, 
whether  such  duty  be  imposed  by  voluntary 
contract  or  by  statute,  a  breach  of  such  duty 
causing  damage  ^ves  a  cause  of  action. 
Duty  and  right  are  correlative,  and  where  a 
duty  in  imposed  there  must  be  a  right  to 
have  it  performed.  When  a  statute  imposes 
a  duty  upon  a  public  officer,  it  is  well  set- 
tled that  any  person  having  a  special  inter- 
est in  the  performance  thereof  may  sue  for 
a  breach  thereof  causing  him  damage;  and 
the  same  is  true  of  a  duty  imposed  by  stat- 
ute upon  any  citizen."  The  prorisiona  of 
the  Brooklyn  charter  have,  in  substance, 
been  incorporated  into  S  82  of  the  labor  law, 
and  are  now  a  part  of  the  statute  under 
consideration.  In  the  case  of  Stewart  v, 
Ferguson,  104  N.  Y.  653,  68  N.  E.  662,  the 
action  was  for  the  negligently  causing  the 
death  of  plaintiff's  intestate  by  reason  of 
the  fall  of  a  scaffold  on  which  he  was  at 
work.  Section  18  of  the  labor  law  prohib- 
ited persons  employing  laborers  to  work  up- 
on a  scafTold  from  furnishinji^  unsafe,  un- 
suitable, or  improper  scaffolding  which  is 
not  "so.  constructed,  placed,  and  operated  as 
to  give  proper  protection  to  the  life  and 
limb  of  a  person  so  employed  or  engaged." 
It  was  held  that  the  plaintiff  could  recover. 
Landon  J.,  writing  in  the  case,  says:  "We 
think  SS  18  and  19  of  the  labor  law  enlarge 
the  duty  of  the  master  or  employer,  and  ex- 
tend it  to  responnibility  for  the  safety  of 
the  scaffold  itself,  and  thus  for  the  want  of 
care  in  the  details  of  its  construction."  In 
the  case  of  Pauley  v.  Steam  Oauge  d  Lan- 
tern Go.  131  N.  Y.  90,  96,  15  L.  R.  A.  194, 
29  N.  E.  999,  1000,  Finch,  J.,  after  referring 
to  the  statute  requiring  flre  escapes,  says 
with  reference  thereto  that  it  imposed  "a 
duty  upon  the  owners  or  occupants  of  the 
prescribed  class  of  factories,  for  an  omission 
to  perform  which  the  operatives  injured  by 
ttie  omission  might  recover  damages."  He 

firoceeds,  however,  to  show  that  in  that  case 
he  owners  had  supplied  two  fire  escapes 
upon  their  factory,  thus  complying  with  the 
statute.  In  Huda  v.  American  Glucose  Go. 
154  N.  Y.  474,  481.  40  L.  K.  A.  411,  48  N. 
E.  897,  899,  Gray,  J.,  says,  referring  to  this 
same  statute:  It  "created  the  absolute  duty, 
and  its  effect  was  to  give  a  cause  cKf  action 
for  its  breach  in  favor  of  anyone  entitled  to 
its  observance  and  injured  by  a  breach."  In 
Comvn's  Digest,  under  head  of  Actions  on 
Statutes  {F),  p.  453.  it  is  said:  "So  in 
every  case  where  a  statute  enacts  or  prohib- 
its a  thing  for  the  benefit  of  a  person,  he 
61  L.  R.  A. 


shall  have  a  remedy  upon  the  same  statute 

for  the  thing  enacted  for  his  advantage,  or 
for  the  recompense  of  a  wrong  done  to  him 
contrary  to  the  said  law."  See  also  Pitcher 
V.  hennon,  12  App.  Div.  356,  42  N.  Y.  Supp. 
156;  McRickard  v.  Flint,  114  N.  Y.  222,  21 
N.  E.  153,  and  hover  v.  Barkhoof,  44  N.  Y. 
113.  We  therefore  conclude  that  under  the 
evidence  and  the  principle  of  these  author- 
ities, at  least,  a  question  of  fact  was  pre- 
sented for  the  determination  of  the  jury, 
and,  in  case  it  should  be  found  that  the  de- 
fendant was  negligent,  and  the  plaintiff,  un- 
der the  circumstances,  was  not  chargeable 
with  contributory  negligence,  the  defendant 
was  civilly  liable. 

The  order  of  the  Appellate  Division 
should  ho  affirmed,  imd  judgment  ordered  in 
favor  of  the  plaintiff  upon  the  stipulation, 
with  costs. 

M artlAf  Vann,  and  Onllea,  JJ.,  oon- 
cur. 

Parker,  Ch.  J.,  concurring: 

The  legislature  might  have  provided  that 
an  employer  should  respond  in  damages  for 
all  injuries  sustained  by  a  child  under  four- 
teen years  of  age  employed  by  him  in  vio- 
lation of  §  70  of  the  labor  law;  but  instead 
it  provided  that  the  violator  should  be 
guilty  of  a  misdemeanor.  It  would  seem, 
therefore,  that  the  minority  of  the  court  is 
right  in  so  far  as  it  holds  that  defendant 
was  not  chargeable  as  matter  of  law  with 
all  injuries  that  mi^t  have  resulted  to 
plaintiff  while  in  his  employ.  But,  while 
the  violation  of  the  statute  cannot,  as  matter 
of  law,  charee  the  offender  in  damages  for 
all  injuries  that  may  come  to  one  whom  the 
statute  forbids  him  to  emjiloy,  may  not  the 
violation  of  the  statute  in  the  case  of  in- 
juries which  could  not  have  happened  but 
for  its  violation  constitute  evidence  of  Di- 
ligence to  be  considered  by  the  triers  oif 
factT  This  statute  was  the  outcome  of  les- 
sons taugbt  by  experience  and  emphasized 
by  reoem  staustics,  and  its  purpose  is  to 
save  the  life  and  keep  the  body  whole  of 
children  of  such  tender  years  as  not  to  be 
able  to  exercise  good  judgment  in  their  own 
protection,  and  not  to  be  trusted  to  take  the 
same  precautions  to  save  themselves  from 
harm  that  adults  would.  The  statute 
amounts  to  a  declaration  by  the  state  that 
the  employment  of  childroi  under  fourtem 
years  of  age  in  a  factory  ia  so  far  n^lectful 
of  their  lives  and  limbs  as  to  make  it  the 
duty  of  the  state,  in  the  exercise  of  its  po- 
lice power,  to  forbid  such  employment,  and 
enforce  its  command  by  penalties.  Now, 
while  the  offense  against  the  state  is  only 

ftunishable  by  it  as  a  misdemeanor,  the  vio- 
ation  of  the  statute  is,  as  against  the  child 
whom  the  state  deems  incompetent  to  con- 
tract for  such  forbidden  service,  a  wrongful 
and  negligent  act,  which  of  itself  furnishes 
some  evidence  of  negligence  in  cases  where 
the  accident  could  not  have  happened  but 
for  an  employment  to  work  in  a  factory, 
Now,  in  this  case,  the  boy  hired  out  to  de- 
fendant as  an  errand  boy.   When  he  asked 
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for  an  increase  of  wa^s,  he  was  set  to  work 
on  the  press  where  he  received  the  injury. 
His  testimony  on  that  subject  is  in  part  as 
follows :  "How  I  came  to  work  there  is,  I 
was  with  another  friend  of  mine,  looking 
for  a  job,  and  as  we  went  around  Beekman 
street  there  were  some  other  boys  who  gpt 
out  of  a  place,  and  told  ub  there  was  a  boy 
wanted  at  Lehmaier  &  Brother.  So  we 
went  there,  and  we  asked  if  we  could  not 
work.  So  Jirnest,  the  shipping  clerk,  en- 
gaged me  there.  It  was  engaged  to  run  er- 
rands outside.  I  was  to  ^et  $3  a  week.  I 
ceased  to  work  for  Mr.  Lehmaier  September 
15,  1000.  Ernest,  the  shipping  clerk,  set 
me  to  work  there  when  I  first  went.  First 
to  run  errands.  I  worked  two  and  a  half  or 
three  months  at  errands.  Then  I  asked  for 
an  increase  in  my  wages,  and  they  said 
they  needed  me  upstairs,  the  printing  ma- 
chine, and  they  asked  me  if  I  would  like  to 
go  up  there;  and  the  foreman  put  me  up 
there.  They  put  me  on  a  Gordon  machine. 
I  worked  that  machine  three  months,  or  two 
and  a  half."  Then  tliis  accident  happened, 
and  the  work  stopped  because  of  the  acci- 
dent and  the  injuiy.  Against  such  an  ac- 
cident tiie  state  attempted  to  guard  this 
boy,  amonff  others.  But  the  defendant  dis- 
regarded uie  law,  and  employed  and  gave 
directions  to  one  of  the  subjects  of  the  state 
in  violation  of  the  state's  policy,  and  the 
outcome  of  it  was  an  injury  to  the  child, 
which  could  not  have  happened  had  the  law 
been  observed.  In  such  a  case  it  woUd  seem 
that  the  necessary  and  logical  practice 
would  be  that  the  jury  should  be  permitted 
to  consider  the  violation  of  the  statute,  in 
connection  with  the  other  facts,  as  evidence 
tending  to  show  negligence  on  the  part  of 
defendant. 

There  is  much  authority  in  support  of 
this  view.  In  McOrath  v.  Neio  York  O.  d 
H.  R.  R.,  Co.  63  N.  Y.  522,  it  was  held  that 
a  violation  of  an  ordinance  ol  a  municipal- 
ity regulating  the  speed  of  tnins  through 
it  is  some  evidence  up<m  the  question  of 
negligence,  and  must  be  submitted  to  the 
jury.  And  that  rule  has  been  followed 
since  in  a  long  line  of  railroad  cases.  In 
Knupfle  V.  Knickerbocker  Ice  Go.  84  N,  Y. 
488,  an  ordinance  of  the  city  of  Brooklyn 
prohibited  the  leaving  of  horses  attached  to 
vehicles  in  any  street,  unless  there  were  a 
person  in  charge,  or  the  horses  were  secured 
to  a  tying  post.  The  violation  of  that  or- 
dinance by  the  driver  of  a  wagon  of  defend- 
ant resulted  in  a  runaway,  and  the  killing 
of  a  child,  for  which  recovery  was  had  and 
sustained.  This  court  held  that,  while  the 
disregard  of  the  ordinance  was  not  conclu- 
sive evidence  of  negligence,  yet  it  was 
some  evidence  for  the  consideration  of  ^e 
jury.  In  MeRickard  v.  flint.  114  N.  Y. 
222,  21  N.  E.  153,  the  owner  of  a  building 
neglected  to  comply  with  a  statutory  re- 
quirement that  an  elevator  shaft  should  be 
protected  by  a'  railuig  and  trapdoors  ap- 
proved by  the  superintendent  of  buildings, 
and  that  such  trapdoors  should  be  closed 
except  when  the  elevator  was  in  actual  use. 
In  an  action  for  injuries,  which  .would  not 
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have  occurred  if  the  statute  had  been  com- 
plied with,  it  was  held  that  violation  of  the 
statute,  while  not  conclusive,  constituted 
some  evidence  of  negligence,  and  was  prop- 
erlv  submitted  to  the  jury.  In  Graham,  v. 
Manhattan  R.  Co.  149  N.  Y.  336,  43  N.  E. 
917,  it  appeared  that  a  statute  required  that 
there  should  be  gates  on  elevated  trains,  and 
that  they  should  be  kept  closed  while  the 
car  was  in  motion;  and  it  was  held  that  a 
failure  on  the  part  of  defendant  to  obey 
this  statute  constituted  evidence  of  negli- 
gence toward  a  passenger  who  was  injured 
while  trying  to  save  himself  from  being 
pushed  from  the  platform  by  a  movement  of 
the  crowd.  WiUjf  v.  Mulledy,  78  N.  Y.  310, 
34  Am.  Rep.  636;  Pauley  v.  Steam  Gauge  A 
Lantern  Co.  131  N.  Y.  »0.  15  L.  R.  A.  194,  20 
N.  E.  999;  Huda  r.  American  GIueoM  Co. 
154  N.  Y.  474,  40  L.  R.  A.  411,  48  N.  E. 
897,  and  Stewart  v.  Ferguson,  164  N.  Y. 
553,  58  N.  E.  862,  —  referred  to  by  Judge 
Haight, — ^tend  in  the  same  direction. 

I  concur  with  Judge  Haight  for  affirm- 
ance. 

O'Brien,  J.,  dissraiting: 

This  case  presents  but  a  single  questiottr 
and  it  is  quite  important  to  keep  that  ques* 
tion  clearly  in  view,  and  avoid  confusing  it 
with  other  questions.  The  question  is 
whether  the  employment  of  a  boy  thirteen 
years  and  nine  months  of  age  is  in  and  of  it- 
self proof  of  negligence  in  an  action  against 
the  master.  No  one  denies  the  prcnrasition 
that  the  employment  of  a  boy  of  tender 
years  to  worlc  upon  a  dangerous  machine, 
without  giving  him  proper  instructions,  con- 
stitutes some  proof^of  negligence,  without 
any  statute  on  the  subject.  But  that  prin- 
ciple has  no  application  to  this  case,  for  the 
reason  that  no  one  claims,  or  can  claim, 
that  a  printing  press  with  the  power  cut  off 
is  a  dangerous  machine,  or  that  the  ptaintiflT 
needed  any  instructions  as  to  how  it  could 
be  cleaned;  for  he  had,  at  the  time  of  the  ac- 
cident, been  engaged  in  doing  that  very 
thing  for  a  month.  The  plaintiff  was  non- 
suited at  the  trial,  but  the  learned  appellate 
division  reversed  the  j  udgment,  and  the 
ground  upon  which  it  was  reversed  is  very 
clearly  and  concisely  stated  in  the  opinion 
as  follows:  "We  agree  with  the  court  be- 
low that  there  was  no  evidence  to  show  that 
the  injury  to  the  plaintiff  was  caused  by  the 
n^ligence  of  the  defendant,  unless  the  evi- 
dence that  the  plaintiff  was  employed  in  a 
factory  in  violation  of  {  70  of  the  labor  law 
(Laws  1897,  chap.  415),  justified  a  finding 
that  the  defendant  was  guilty  of  negli- 
gence." Here  we  have  the  precise  question 
in  this  ease  stated  in  such  a  manner  that  it 
is  impossible  to  confuse  it.  I  do  not  think 
that  the  mere  employment  of  the  plaintiff, 
although  in  violation  of  the  labor  law,  was 
any  proof  of  actionable  negligence.  The 
rule  on  that  subject  is  well  stated  in  a  re- 
cent work  on  the  law  of  negligence,  in  which 
the  learned  author  has  exhaustively  consid- 
ered the  subject  in  all  its  aspects  and  vari- 
ous distinctions,  and  the  rule  with  respect 
to  the  question  involved  in  this  case  is 
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stated  in  the  following  tenns:  "There  are 
many  statutes  and  municipal  ordinances 
which  forbid  the  doing  of  acta  the  violation 
of  which  does  not  necessarily  give  an^  right 
of  action  in  favor  of  private  individuals; 
the  offense  being  against  the  public,  to  be  re- 
•dressed  in  the  one  case  in  a  criminal  prose- 
•cutlon  or  in  an  action  brought  on  behalf  of 
the  state  by  the  attorns  general,  and  in  the 
■other  by  a  prosecution  m  a  municipal  court. 
And  it  may  be  stated  as  a  ^^erat  proposi- 
tion, though  there  may  be  difficulty  m  some 
cases  in  applying  it,  that  the  violation 
of  a  statute  or  municipal  ordinance  is  not 
of  itself  a  cause  of  airtion  grounded  upon 
negligence  in  favor  of  an  infividual,  unless 
the  statute  or  ordinance  was  designed  to 
prevent  such  injuries  as  were  suffered  by 
the  individual  claiming  the  damages,  and 
■often  not  then,  the  question  depending  upon 
judicial  theories  and  surmises."  1  Thomp. 
Neg.  9  12.  in  Kmaley  v.  Pratt,  148  N.  Y. 
372,  32  L.  R.  A.  367,  42  N.  E.  986,  a  young 
woman  lost  her  arm  while  working  upon  a 
punching  machine  in  a  hardware  factory. 
The  factory  act  required  the  cogwheels  of 
such  machines  to  be  guarded,  and  the  in- 
jury occurred  through  the  lack  of  such 
guard,  in  cleaning  the  machine  while  in  mo- 
tion. There  was  in  that  case  a  clear  omis- 
sion to  observe  the  provisions  of  the  factory 
act,  and  yet  it  was  held  that  the  master  was 
not  liable.  It  ia  no  answer  to  the  decision 
in  that  case  to  aay  that  the  injured  girl  was 
over  twenty-one  years  of  age,  since  the  stat- 
ute was  as  clearly  violated  as  to  a  person  of 
that  age  as  of  any  other.  The  matter  of  age 
did  not  enter  into  the  question  at  all.  The 
■sole  question  was  whether  the  statute  created 
a  cause  of  action  in  favor  of  the  injured  par- 
ty, and  it  was  held  that  it  did  not. 

So,  in  this  case,  the  judgment  must  stand 
■or  fall  upon  the  undisputed  fact  that  at  the 
time  when  the  plaintiff  was  put  to  work  in 
the  printing  establishment  of  the  defendant 
he  was  under  the  age  of  fourteen  years.  He 
was  over  thirteen,  but  lacked  a  few  months 
of  fourteen.  It  doe^  not  appear  that  the  de- 
fendant knew  anything  about  the  age  of  the 
boy,  or  that  he  made  any  inquiries  on  that 
subject.  The  statute  which  ia  known  as  the 
"foctory"  or  "labor"  law  enacts  that  "a 
child  under  the  age  of  fourteen  years  shall 
not  be  employed  in  any  factory  of  this  state." 
Laws  1897,  chap.  415,  9  70.  It  is  assumed 
for  all  the  purposes  of  this  case  that  the  vio- 
lation of  this  provision  of  the  statute  aub- 
jecta  the  employer  to  some  penalty,  civil  or 
criminal.  The  real  question,  however,  ia 
whether  it  subjects  the  employer  to  a  civil 
liability  under  the  general  law  of  negli- 
gence. There  is  nothing  in  the  statute  from 
which  it  can  be  inferred  that  the  legislature 
intended  to  repeal  or  change  any  of  the 
rules  of  law  which,  prior  to  its  enactment, 
were  settled  in  actions  of  negligence.  There 
is  nothing  in  the  statute  to  indicate  that 
the  legislature  intended  to  create  any  new 
cause  of  action  or  any  new  ground  of  civil 
liability,  it  sought  to  regulate  the  em- 
ployment of  labor  in  factories,  and  other- 
wise to  a  considerable  extent,  but  it  left  ao- 
'61  L.  R.  A. 


tions  for  personal  injuries  on  the  groiuid 

of  n^ligence  just  where  they  were  before. 
Now,  what  has  been  decided  in  this  case  is 
that  the  mere  fact  of  the  employment  of 
the  plaintiff  upon  a  printing  press  before 
be  had  arrived  at  the  age  of  lourteen  years 
was  such  proof  of  negligenee  tm  the  part 
of  the  defendant  as  woald  authorize  a  jury 
to  render  a  verdict  against  him  for  the  dam- 
ages ttiat  the  plaintiff  sustained  in  e<nia«- 
quence  of  the  injury.  That  is  the  propoai* 
tion  which  this  appeal  presents.  It  is  quite 
obvious  that  the  employment  of  a  lad  be- 
tween thirteen  and  fourteen  years  of  age 
to  work  around  a  printing  press  is  not  an 
act  which  at  common  law  was  any  proof  of 
negligence.  The  employment  of  boys  under 
that  age  at  some  suitable  work  did  not  or- 
dinarily subject  the  employer  to  civil  lia- 
bility for  accidents  that  might  happen  to 
them  in  the  performance  of  their  work.  It 
is  true  that,  if  a  boy  of  tender  years  was 
put  upon  work  at  dangerous  machinery,  not 
being  apprised  of  the  danger  or  instructed 
in  the  manner  of  using  the  machine,  th« 
master  could  be  held  liable  for  n^ligence  in 
that  respect,  but  this  ease  does  not  involve 
any  question  of  that  kind.  It  is  not  claimed 
that  the  work  itself  was  dangerous,  or  un- 
suitable for  a  boy  of  plaintiff's  age.  It  ia  not 
claimed  that  the  ma«)ine  itself  was  danger- 
ous, when  in  operation  or  otherwise;  and 
certainly  it  is  not  claimed  that  when  the 
power  was  shut  off,  and  the  machine  was 
completely  stopped,  that  it  was  dan^rous 
to  employ  tiie  plaintiff  in  cleaning  it;  so 
the  defendant's  liability,  if  he  is  Uahle  at 
all,  must  rest  upon  the  fact  that  he  dis- 
obeyed the  statute. 

Thus  the  question  arises  here  whether 
every  act  which  is  forbidden  by  law  with  a 
penalty,  civil  or  criminal,  attached,  sub- 
jects the  doer  of  the  act  to  civil  damages  at 
the  suit  of  another  party  claiming  .to  be  in- 
jured by  the  act.  lliere  are  numerous  stat- 
utes that  prohibit  the  doing  of  certain  acts, 
with  civil  or  criminal  penalties  attached, 
which  are  not  in  their  nature  or  character 
negligent  acts.  For  instance,  a  witness  who 
signs  a  will  without  attaching  fais  place  of 
residence  to  his  signature  is  subjected  to  a 
penalty;  but  no  one.  I  think,  would  sup- 
pose that  his  omission  was  of  such  a  char- 
acter as  would  subject  him  to  an  action  of 
negligence  at  the  suit  of  some  one  claiming 
to  be  injured.    There  are  a  multitude  Ol 

Eiolice  regulations,  revenue  laws,  and  ^ame 
a.\Ys  that  forbid  the  doing  of  certain  things, 
and  penalties,  civil  or  criminal,  or  both,  are 
prescribed  for  a  violation;  but  it  would  be 
ditticult  to  show  that  negligence  could  be 
]>redicati>d  of  the  act  in  addition  to  l^e  pen- 
alties. They  are  generally  acts  that  are 
mala  prokibita,  and  not  mala  in  ae.  It  is. 
doubtless,  within  the  power  of  the  l^sla- 
ture  to  change  the  law  of  evidence  as  ap- 
plicable to  negligence,  and  to  prescribe  that 
the  violation  of  a  statute  Bhall  be  followed 
by  civil  liability  at  the  suit  of  the  person 
injured,  but  nothing  of  that  kind  is  to  be 
found  in  the  statute  in  question.  A  neg- 
ligent act  dnust  be  determined  from  its  real 
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character  and  nature  with  reference  to  the 
duties  imposed  upon  the  actor  by  law,  and 
is  not  to  1)6  predicated  upon  the  mere  vio- 
lation of  some  statute,  unless  the  probibi- 
tion  is  of  an  act  which  was  negligent 
before  the  statute  was  passed,  or  waa  some 
proof  of  tiegiigtjnce.  Vor  instance,  it  has 
bran  held  tliat  the  violation  of  a  municipal 
ordinance  prohibiting  a  party  from  allow- 
ing horses  to  stand  untied  in  the  street  was 
proof  of  negligence;  but  that  would  be  so 
if  tlie  ordinance  never  had  been  passed.  In 
WUly  V.  Mulledy,  78  N.  Y.  310,  34  Am. 
Bep.  53G,  a  fire  took  place  in  one  of  the 
lower  stories  of  a  tenement  house,  and  the 

Slaintiff's  wife  and  child  were  smothered  to 
eatb.  It  seems  that  the  charter  of  the 
city  required  owners  of  tenement  houses  to 
have  places  of  egress  to  the  roofs  and  also 
fire  escapes,  which  had  not  been  complied 
with,  and  it  was  held  that  the  defendant 
was  civilly  liable,  and  the  plaintiff  was  per- 
mitted to  recover.  That  was  a  case  where 
the  statute  came  in  to  help  the  common  law. 
A  person  who  lets  a  bouse  to  tenants  with- 
out any  means  of  escape  from  fire  does  not 

Eerform  his  duty  to  the  tenant,  and  may  be 
eld  liable  for  negligence  without  any  stat- 
ute. The  case  of  Htewart  v.  Ferguson,  164 
N.  Y.  553.  58  X.  E.  f»li2,  was  one  in  which 
a  pereou  was  injured  by  the  fall  of  a  scaf- 
fold on  which  he  was  at  work.  Section  18 
of  the  labor  law  prohibited  persons  employ- 
ing laborers  to  work  upon  a  scaffold  from 
fuiiiishing  unsafe,  unsuitable,  or  improper 
scaffolding.  It  wa«  held  in  that  case  that 
the  plaintiff  could  recover,  but  he  could  re- 
cover just  as  well  before  the  statute  upon 
proof  that  the  scaffold  waa  unsafe,  or  made 
of  unsuitable  materials.  That  was  not  a 
case  where  the  statute  created  a  cause  of 
action.  So  it  is  with  respect  to  all  the  cases 
cited.  None  of  them  establishes  the  propo- 
sition which  is  contended  for  in  this  case, 
namely,  that  the  violation  of  a  statute  for- 
bidding the  employment  of  persons  under 
fourteen  years  of  age  is  per  se  proof  of  neg- 
ligence. It  will  not  do  to  say  that  there 
WHB  a  question  of  fact,  for  there  was  none. 
There  was  no  dispute  about  the  violation  of 
the  statute,  and  its  violation  jproved  negli- 
gence, or  it  did  not.  If  it  did,  then  the 
plaintiff  was  entitled  to  recover  as  matter 
of  law,  and  there  was  nothing  for  the  jury 
to  do  except  to  assess  the  damages.  If  it 
did  not  prove  negligence,  then  the  action 
failed. 

There  are  many  statutes  which  prohibit 
the  taking  of  fish  and  game  at  certain 
seasons  of  the  year,  and  subject  persons  who 
violate  those  statutes  to  civil  or  criminal 
penalties;  but  no  one,  I  think,  would  claim 
that,  if  the  hunter  or  fisherman  who  was 
engaged  in  violating  the  law  indicted  an  in- 
jury upon  hifl  attendant  or  helper,  the  vio- 
lation of  the  law  would  have  anything  to  do 
with  his  liability  for  the  injury.  Smug- 
gling, or  the  violation  of  revenue  laws,  is 
an  act  which  is  forbidden  by  statute;  but, 
if  a  person  engaged  in  violating  the  statute 
should  inflict  an  injury  upon  another,  the 
character  of  the  injury,  whether  actionable 
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or  otherwise,  would  not  depend  in  any  de- 
gree upon  the  fact  that  he  was  at  the  same 
time  engaged  in  violating  some  law.  In 
other  words,  penal  or  prohibitory  statutes, 
as  a  general  tning,  are  intended  to  regulate 
the  conduct  of  individuals,  and  the  violation 
of  such  laws  may  subject  the  individual  to 
liability  to  the  state,  but  it  does  not  neces- 
sarily follow  that,  as  between  himself  and 
his  neighbor,  it  is  an  act  of  negligence,  that 
may  be  made  the  foundation  for  civil  lia- 
bility. The  legislature  once  made  it  a  crime 
to  feed  a  sparrow  (Laws  1S87,  chap.  641), 
but  no  one,  I  think,  would  ever  contend  that 
a  violation  of  that  statute  constituted  ac- 
tionable negligence  in  a  suit  by  anyone. 
Tiie  legal  consequences  of  the  violation  of  a 
statute  forbidding  some  act  that,  but  for 
the  statute,  was  perfectly  lawful,  do  not  ex- 
tend beyond  the  statutory  penalty. 

Hence  it  follows  that  tne  violation  by  the 
defendant  of  the  labor  law,  while  it  may 
have  subjected  him  to  the  penal  conso- 
queuces  prescribed,  did  not  prove,  or  tend 
to  prove,  that  he  thereby  incurred  a  liabil- 
ity to  the  plaintiff  on  the  ground  of  n^H- 
gence.  This  principle  is  illustrated  in  a 
great  variety  of  cases  that  arose  under  stat- 
utes of  the  same  character.  In  Brown  v. 
Buffalo  &  S.  Line  R.  Co.  22  N.  Y.  191,  198, 
this  court  quoted  a  remark  of  the  court  in 
People  V.  Stevens,  13  Wend.  341 :  "Where 
a  statute  creates  a  new  offense,  by  making 
that  unlawful  which  was  lawful  before,  and 
prescribes  a  particular  penalty  and  mode  of 
proceeding,  tnat  penalty  can  alone  be  en- 
forced." The  language  of  Lord  Mansfield 
in  Jiex  V.  Robinaon,  2  Burr.  800,  was  also 
quoted:  "The  rule  is  certain  that  where  a 
statute  creates  a  new  offense,  by  prohibit- 
ing and  making  unlawful  anything  which 
was  lawful  before,  and  appoints  a  specific 
remedy  against  such  new  offense  (not  ante- 
cedently unlawful)  by  a  particular  sanction 
and  particular  method  of  procedure,  that 
particular  method  of  proceeding  must  be 
pursued,  and  no  other."  And  also  the  lan- 
guage of  Chief  Justice  Holt  in  Bartlett  v. 
Vinor,  Carthew,  252:  "A  penalty  implies  a 
prohibition,  though  there  are  no  prohibitory 
words  in  the  statute."  The  court  then  pro- 
ceeded to  state  that  "the  principle  is  a  very 
ancient  one,  and  has  never  been  departed 
from.  It  is  a  most  rational  interpretation 
of  the  lawmaking  power.  On  passing  the 
act  or  the  ordinance  in  a  case  where  the 
thing  prohibited  was  lawful  before,  the  law- 
makers say  to  each  member  of  the  commu- 
nity, 'if  you  do  this  thing,  and  as  often  as 
you  do  it,  you  shall  pay  such  a  penalty,' 
That  is  the  whole  of  it.  Hie  act  of  the  de- 
fendant in  this  case  of  running  their  train 
faster  than  six  miles  an  hour  was,  indeed, 
unlawful,  but  no  more  so  than  if  there  had 
been  no  prohibition  in  express  terms  in  the 
ordinance.  .  .  .  The  act  was  unlawful 
sub  modo,  not  in  an  absolute  sense,  so  as  to 
make  the  defendant  liable  to  third  parties 
for  all  its  consequences;  but  it  was  unlaw- 
ful as  being  prohibited  by  a  law,  which 
declared  the  conae<|^aence  of  every  act  of  vio- 
lation of  its  provisioiiB  to  be  the  payment  of 
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a  specific  sum  of  money  ^  way  of  paialty." 
A  statute  of  this  state  (Penal  Code,  S  3^) 
makes  it  a  misdenieanor  for  a  person  who 
transacts  business  to  use  the  designation  "A 
Company"  or  "&  Co."  when  no  actual  part- 
ner or  partners  are  represented  thereby. 
This  court  held  in  a  recent  case  that  an 
executory  contract  or  a^eement  executed 
in  such  a  name  in  violation  of  the  statute 
could  be  enforced,  and  that  a  violation  was 
no  defense.  Judge  Gray  said  that  **it 
simply  made  it  a  misdemeanor  to  do  what 
was  therein  specified,  and  that  is  all.  To 
extend  its  operation  as  far  as  the  plaintiffs 
would  have  it  would  be  to  give  a  construc- 
tion to  it  which  would  permit  of  its  injuri- 
ous operation  upon  persons  whose  dealings 
with  the  guilty  party  had  been  in  good 
fitrtb.  Such  a  construction  would  be  foreign 
to  the  purpose  of  the  enactment,  contrary  to 
public  policy,  and  without  support  in  legal 
principles."  Sinnott  v,  Oerman-American 
Bank,  164  N.  Y.  391,  58  N.  E.  286.  Prac- 
tically the  same  doctrine  was  announced  in 
a  prior  case.    Gay  v.  Seibold,  97  N.  Y.  472, 

49  Am.  Rep.  633,  So  it  was  held  in  the  case 
of  Wood  V.  Erie  R.  Co.,  72  N.  Y.  196,  28 
Am.  Rep.  125,  that  it  is  no  defense  to  aa 
action  against  a  common  carrier  for  the  loss 
of  ^oods  to  show  that  the  owner  was  doing 
business  in  violation  of  that  statute,  and 
shipped  the  goods  under  the  fictitious  name. 

50  the  conclusion  is  reached  that  in  this 
case  the  defendant  simply  subjected  himself 
to  whatever  penalty  the  law  fixed  to  the 
prohibited  act,  but  his  violation  of  the  stat- 
ute did  not  create  a  cause  of  action  in  favor 
of  the  plaintiff  for  the  recovery  of  civil 
damages  on  the  ground  of  n^ligence. 

The  judgment  of  the  appellate  division 
should,  therefore,  be  reveram,  and  that  en- 
tered on  the  decision  of  the  trial  court  af- 
firmed, with  costs. 

Gray,  J.,  di»Eenting: 

I  concur  with  the  opinion  of  Judge 
O'ijrien  that  the  order  of  the  appellate  di- 
vision should  be  reversed,  and  that  the  judg- 
ment entered  upon  the  decision  of  the  trial 
court,  dismissing  the  complaint,  should  be 
.^flirmecl.  Brielly,  ray  reasons  are  these:  A 
breach  of  a  statute  which  imposes  a  duty 
upon  any  person  may  give  a  cause  of  action 
for  damages  to  one  who  has  an  interest  in 
its  observance,  when  he  shows  that  the  in- 
jury was  the  direct  or  necessary  result  of 
the  breach.  Willy  t.  MuUedy,  78  N.  Y. 
61  L.  B.  A. 


310,  34  Am.  Rep.  S36;  Huda  t.  Amenom 
(ilucoK  Co.  154  N.  Y.  474,  40  L.  R.  A.  411, 
48  a.  E.  807.  This  is  the  reasonable  do^ 
trine  of  our  decisions,  and  this  court  hst 
not,  as  yet,  gone  so  far  as  my  Brother 
Haight  uould  have  it  go;  that  is  to  say,  to 
the  extent  of  holding  that  the  breach  of  a 
statutory  duty  subjwts  the  offender  to  a 
civil  liability  for  an  injury  sustained,  even 
if,  as  in  this  case,  it  is  not  referable  to  the 
breach  as  a  cause.  The  plaintiff  should  not 
have  been  employed  by  the  defendant,  and 
for  a  violation  of  the  law  in  that  respect 
the  defendant  rendered  himself  amenable 
to  the  punishment  prescribed  by  the  statute, 
and,  undoubtedly,  if  there  coiUd  have  been 
a  direct  connection  between  the  illegal  em- 
ployment and  the  injuir  suffered  by  the 
plaintiff,  proof  of  the  illegal  employment 
would  be  proof  of  the  defendaat's  negligence, 
to  be  submitted  to  the  jury.  Such  was  the 
question  in  the  case  of  Huda  v.  ArMrican 
Glucose  Co.  where  the  windows  of  a  factory 
were  screwed  down  for  the  furtherance  of 
manufacturing  purposes,  and  the  plaintiff 
had  contended  tnat  the  statute  relating  to 
fire  escapes  had  been  violated,  and  gave  to 
her  a  cause  of  action.  In  Willy  v.  MulMy 
the  hilure  to  comply  with  the  statute  relat- 
ing to  fire  escapes  was  held  to  render  the  de- 
fendant liable  for  the  damages  caused  1^ 
the  death  of  the  plaintiff's  wife  as  the  re- 
sult of  a  fire  in  the  building  where  theT 
were  dwelling,  and  with  respect  to  which 
the  statute  had  not  been  complied  with.  In 
those  cases,  as  in  that  of  Stettart  v.  Fer- 
guson, lt>4  N.  Y.  553,  58  N.  E.  662,  the 
breach  of  the  statutory  obligation  to  pro- 
nde  for  the  safety  of  others,  who  had  a  spe- 
cial interest  in  its  observance,  had  some  di- 
rect relation  to  or  bearing  upon  the  result 
of  the  injury  to  them.  But  in  the  present 
case  the  plaintiff's  injury  was  unexplained. 
The  machine  was  not  in  motion  at  the  time, 
and  the  power  was  cut  off.  The  place  was, 
therefore,  safe  enough,  and  no  aflirmative 
act  of  negligence  can  be  chargeable  to  the 
defendant,  under  the  eirciimstances  dis- 
closed by  the  proof,  unless  the  mere  viola- 
tion of  the  statute  is  held  to  constitute 
such;  and  that,  I  think,  is  an  unsound  prop- 
osition. It  is  contrary  to  the  ordinary  rules 
of  law  in  such  cases,  and,  in  my  opinion,  it 
is  giving  an  unwarranted  operation  to  the 
statute.  The  cause  of  the  injury  was  not 
the  employment  of  the  boy. 
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STATE  <a  MinneBOta,  Beapt^ 

V. 

John  I.  MOORE,  Appt. 

(86  Minn.  422.) 

*The  ntterlBK  true  of  n.  forced  mort- 
araffe  and  a  fowed  note,  which  the  mort- 
rage  pnrports  to  secure,  at  one  time  and  to 
the  same  party.  Is  a  slDgle  act,  and  consti- 
tutes only  one  offense.  A  convlctloa  on  an 
Indictment  for  uttering  the  mortgage  Is  a  bar 
to  a  Bubseqaent  conviction  for  uttering  the 
note. 

(June  13,  1902.) 

APPEAL  bT  defendant  from  a  judnnent 
of  the  District  Court  for  Blue  Earth 
County  convictiDg  htm  of  forgeiy.  Re- 
vciaed. 

The  faet.a  are  stated  in  the  opinion. 
*Headnote  by  Start,  Ch.  J. 


Kotx."Vhether  the  forfferv  of  different  iMtm- 
mmtta  at  one  time  oonstltote*  but  OM,  or 
more  than  one,  ortnw. 

I.  t'tteilHff,  819. 

II.  Paaiifstion  of  forged  tnatrutnente,  820. 

III.  Forging,  and  uttertnff  forged,  inetrumente, 

IV.  Forsjvry,  822. 

Three  different  offenses  may  arise  out  of  the 
forgery  of  written  instruments.  These  crimes 
consist  of  (1)  the  actual  forgery  itself,  (2)  hav* 
InK  surh  an  instrument  In  one's  possession 
with  Intent  to  dispose  of  It  as  true.  (3)  the 
uttfriQfc  of  such  an  instrument  knowing  It  to 
be  forged.  As  to  whether  a  conviction  for  one 
of  these  crimes  bars  a  subsequent  trial  under 
nn  iDdictnient  charging  one  of  the  other  of 
these  Cliree  offenses  arising  out  of  the  same  in- 
strument or  transaction,  does  not  come  within 
the  scope  of  this  note,  which  relates  solely  to 
tbe  question  whether  either  of  these  Oiree 
crimes  may  constitute  more  than  one  offense, 
when  more  than  one  Instrument  Is  Involved. 

I.  Vttering. 

A  coDvIctloD  for  uttering  a  forged  instrument 
is  held  to  be  a  bar  to  another  prosecutton  for 
uttering  another  forged  Instrument  at  tbe  same 
time  end  as  a  part  of  the  same  transaction.  It 
Is  niso  held  that  an  indictment  for  uttering 
forced  Instruments  may  Include  in  the  same 
rount  other  forged  InstrumentB  which  were  ut- 
tered at  tbe  same  time. 

In  Stati:  t.  MuORt:  It  was  held  that  a  person 
who  uttered  aa  true  a  forged  mortgage  and 
note  to  one  person,  at  one  time,  as  one  act, 
roiild  not  be  convicted  of  more  than  one  of- 
fense, and  a  conviction  for  uttering  a  mortgage 
was  held  to  be  a  bar  to  a  subsequent  prosecu- 
tion for  uttering  the  note.  The  court  said : 
"It  Is  true  that  the  forging  of  a  note,  and  a 
mortgage  purporting  to  secure  its  payment,  are 
separate  offenses.  It  is  also  true  that,  if  each 
Instrument  Is  separately  uttered  at  a  different 
time,  and  as  a  separate  act.  two  offenses  are 
committed,  for  which  the  defendant  may  be 
proseciiled  hy  separate  Indictments.  Such,  how- 
ever, is  not  the  case  here,  where  there  Is  but  a 
BlUKie  act.  .  .  .  Logically,  It  would  seem 
that  a  single.  Indivisible  act  coald  not  constitute 
01  L.  R.  A. 


Mr.  HaXTold  Harrli,  with  Messrs.  H.  Tm 
Selunitt  and  J.  W.  ■ebnaltt,  for  appel- 
lant: 

A  state  cannot  split  up  one  crime  and 
prosecute  it  in  parts. 

Jackson  V.  Staie,  14  Ind.  327;  State  v. 
Johnson,  12  Ala.  840,  46  Am.  Dec.  283 ;  State 
V.  Benham,  7  Conn.  414. 

If  the  indictment  in  case  No.  1  states  an 
offense,  then  the  conviction  thereunder  is 
and  constitutes  a  bar  to  a  conviction  under 
the  indictment  in  case  No.  2. 

People  V.  Van  Keuren,  5  Park.  Crim.  Rep. 
66;  State  v.  Eggleaht,  41  Iowa,  574,  20  Am. 
Rep.  612;  People  v.  Terrill,  127  Cal.  99,  59 
Pac.  836,  133  Cal.  120,  65  Pac.  303. 

Messrs.  W.  B.  Danisms,  Attorn^  Gen- 
eral, W.  J.  DoBohower,  and  B.  B.  Wil- 
son, for  respondent: 

Both  the  mortga^  which  was  put  off  ao 
true  and  genuine,  and  which  purported  to 
convey  an  interest  in  land  situated  in  Minn- 
two  or  more  separate  offenses  against  the  same 
Jurisdiction.  There  is  nevertheless  some  con- 
flict In  the  judicial  decisions  upon  the  question; 
but,  upon  reason  and  tbe  weight  of  authority, 
we  hold  that  tbe  uttering  of  several  forged  in- 
struments at  the  same  time  and  to  tbe  same 
party  as  one  act  constitutes  but  one  offense." 

8o,  a  conviction  for  uttering  one  forged 
check  was  held  to  be  a  bar  to  a  prosecution  for 
uttering  others,  where  a  person  at  the  same 
time  and  by  the  same  act  passed  four  forged 
checks.  State  v.  Egglesbt,  41  Iowa,  674,  20 
Am.  Rep.  812.  In  this  case  the  court  said:  "It 
Is  urged  by  the  appellee  that.  If  the  state  bad 
failed  to  prove  the  forgery  of  the  cheek  de- 
scribed In  the  first  Indictment  tried,  there 
would  have  been  an  acquittal,  and  that  it  is  a 
dangerous  rule  to  allow  such  acquittal  to  be 
pleaded  In  bar  to  a  subsequent  prosecution  for 
uttering  another  check,  since  It  would  thereby 
be  placed  In  tbe  power  of  the  defendant  to  se- 
cure a  trial  upon  the  indictment  under  which 
he  knows  no  conviction  can  be  had,  and  then 
plead  the  Judgment  of  acquittal  as  a  bar  to  the 
other  Indictments.  But  the  state  can,  and 
should,  prevent  the  happening  of  any  such  con- 
tln^eacy,  by  charging  tbe  uttering  of  all  the 
checks  offered  at  the  same  time,  In  one  indict- 
ment, and  as  but  one  offeuse." 

in  State  v.  Colgate,  31  Kan.  511,  47  Am.  Rep. 
507.  3  Pac.  346,  discussing  this  general  ques- 
tion, tliouRh  rot  to  a  forgery  case.  It  was  said: 
"Upon  general  principles,  a  single  offense  cannot 
be  split  Into  separate  parts,  and  the  supposed 
offender  be  prosecuted  for  each  of  such  sepa- 
rate parts,  aitbongh  each  part  may  of  Itself 
constitute  a  separate  offense.  If  tbe  offender 
be  prosecuted  for  one  part,  that  ends  tbe  prose- 
cution for  that  offense,  provided,  such  part  of 
Itself  constitutes  an  offense  for  which  a  convic- 
tion can  be  bad.  And  generally  we  would  think 
that  tbe  commission  of  a  single  wrongful  act 
can  furnish  the  subject-matter  or  tbe  founda- 
tion of  oniy  one  criminal  prosecution.  Thus,  In 
Iowa  It  has  been  held  that,  where  a  person  ut- 
tered at  a  bank  several  forged  checks  at  one 
time  and  by  the  same  act,  he  committed  bat 
one  offense,  and  that  a  conviction  for  uttering 
one  of  the  checks  was  a  bar  to  a  conviction 
upon  the  others  (State  v.  Egglesht,  41  Iowa, 
574,  20  Am.  Kep.  612)." 

In  United  States  t.  Snow,  4  UUh,  295,  9  Pac. 
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esota,  and  tlie  note  itself,  were  foi^ible  in- 
struments. The  putting  each  of  them  off, 
knowing  the  same  to  be  forged,  coupled  with 
an  intent  to  ilufraud,  although  done  by  a 
single  act  and  as  one  transaction,  was  the 
commission  of  two  separate  crimes,  to  wit, 
the  forgery  of  each  of  said  instruments. 

Barton  v.  Stale,  23  Wis.  587;  State  v. 
yash,  8G  K.  C.  050,  41  Am.  Rep.  472;  Oor- 
don  V.  State,  71  Ala.  315. 

llie  true  test  by  which  the  question, 
whether  such  a  plea  Is  a  sufficient  bar  in  any 
particular  ease,  may  be  tried,  is,  whether  the 
evidence  neci'ssar}'  to  support  the  second  in- 
dictment would  have  been  sullicicnt  to  prove 
a  legal  coin'iction  in  the  first. 

I'rioe  V.  Slate,  19  Ohio,  423;  Roscoe,  Crim. 
Ev.  331;  Durfiam  v.  People,  5  111.  172,  3fl 
Am.  Dec.  407 ;  Roberta  v.  State,  14  Ga.  8,  68 
Am.  Dec.  528;  Vuughan  v.  Com.  2  Va.  Cos. 
273;  Cow.  V,  Andrews,  2  Mass.  409;  Teat  v. 
State,  53  Miss.  457,  24  Am.  Rep.  708;  Smith 
V.  Com.  7  GniLt.  503. 


Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

On  February  5,  1902,  in  the  district  court 
nf  the  county  of  Blue  Earth,  two  indict- 
ments were  returned  by  the  grand  jury 
against  the  defendant.  The  firat  one  was 
for  forgery  in  the  first  degree,  by  uttering 
as  true  a  foi-ged  mortgage;  and  the  second 
one  was  for  forgery  in  the  second  degree,  by 
uttering  n  forged  promissory  note,  which 
the  mortgage  purported  to  secure.  He  was 
convicled  on  the  lirst  indictment,  and  sen- 
tenced to  imprisonment  in  the  state  prison 
for  the  term  of  three  years  ond  three 
months.  He  appealed  from  the  judgment  to 
this  court,  which  affirmed  the  conWction. 
Stale  V.  AJoorc,  80  Minn.  418,  90  X.  W.  78G. 
Upon  his  trial  on  the  second  indictment  he 
pleaded  "N'ot  guilty,"  and,  further,  that  he 
had  aJready  been  convicted  of  the  same  of- 
fense. In  Btipport  of  the  plea  of  former  con- 
viction he  offered  the  record  of  the  proceed- 
ings OQ  bis  trial  on  the  first  indictment. 


686,  where  there  were  three  Indictments  for  the 
crime  ot  unlawful  cohabitation,  the  court  said : 
"In  the  case  of  State  v.  Egglesht,  41  Iowa,  S74, 
20  Am.  Hep..  612,  and  also  cited  bj  the  appeU 
lant,  was  a  case  where  the  defendant  delivered 
at  the  same  time  and  by  the  same  act  to  the 
teller  of  a  bank  four  forced  checks,  puriwttlnfi 
to  l>e  drawn  by  different  persons.  The  court  held 
the  utterlnjt  of  tbe  four  checks  was  one  act,  and 
constltnted  but  one  offense,  and  that,  as  a  con- 
sMiiience.  a  convletlon  for  uttering  one  of  the 
checks  was  a  bar  to  a  conviction  for  uttering 
the  others.  If  the  Indictments  against  the  ap- 
pellant were  for  the  same  year,  but  for  different 
Infractloaa  ot  the  statute,  this  case  would  be 
In  point." 

Under  Mass.  Rev.  Stat.  chap.  127,  |  2,  pro- 
Tldtng  punishment  for  the  offense  of  uttering 
and  publishing  forged  and  counterfeit  promis- 
sory notes,  knowing  them  to  be  so,  an  Indict- 
ment irharglng  tbe  uttering  and  publishing  of 
"sundry  false,  forged,  and  counterfeit  prom- 
issory notes,"  but  describing  such  promissory 
notes  as  Are  bank  notes  of  tbe  Hamilton  Bank 
In  tbe  state  of  Rhode  Island,  was  held  not  to 
char^  varlouB  offenses  In  one  count.  Com.  v. 
Thomas.  10  Gray,  48tt.  In  this  case  tbe  court 
said :  "The  Indictment,  as  It  was  competent 
to  do,  chsrges  as  one  offense  the  having  In  pos- 
session and  uttering  and  publishing  of  several 
counterfeit  iMnk  bills,  and  a  verdict  of  guilty 
may  properly  be  rendered  upon  the  whole 
charge,  or  upon  part,  as  the  evidence  may  au- 
thorise. When  set  forth  In  one  count,  tt  Is, 
however,  to  be  treated  as  one  offense." 

Rut  la  People  v.  Terrlll.  133  Cal.  120,  65  Pac. 
303,  It  was  held  that  the  defendant,  having  pro- 
cured a  Judgment  that  an  Indictment  for  utter- 
ing a  forged  mortgage  was  void,  could  not  there- 
after be  beard  to  rely  upon  the  former  convic- 
tion and  Judgment  In  that  case  as  a  bar  to 
another  Indictment  for  uttering  a  fictitious  note 
purporting  to  be  secured  by  that  mortgage.  This 
was  on  tbe  ground  that  he  had  never  before 
been  In  Jeopardy  upon  a  valid  Indictment  for 
the  same  offense.  In  this  case  tbe  evidence 
showed  that  a  demurrer  to  tbe  Indictment  In 
the  mortgage  case  was  sustained,  and  the  court 
ordered  the  case  "resubmitted  to  the  present 
grand  Jury,"  and  the  defendant  was  convicted 
on  the  Indictment  so  found.  lie  had  obtained  a 
writ  prohibiting  the  court  below  from  pronounc- 
ing Judgment  in  the  mortgage  case  for  tbe  rea- 
son that  the  second  Indictment  on  the  mort- 
gage found  by  the  grand  Jury  was  void. 
01  L.  R.  A. 


In  State  v.  Calkins.  73  Iowa,  128,  34  S.  W. 
777,  tbe  defendant  was  convicted  of  the  crime 
of  uttering  a  false  and  forged  Instrument.  This 
conviction  was  for  having  In  hta  possession,  and 
uttering,  two  forged  notes  of  one  lAwrence, 
payable  to  himself,  that  be  sold  and  delivered 
to  one  Itoblnson.  There  was  no  question  made 
In  this  case  as  to  there  being  more  than  one 
crime,  although  the  conviction  evidently  was 
for  uttering  both  Instruments. 

II.  Poaaesslon  of  forged  instruments. 

A  conviction  for  the  crime  of  having  In  one's 
possession  forged  instruments,  knowing  the 
same  to  be  forged,  Is  held  to  be  a  bar  to  any 
further  prosecution  for  having  In  his  posses- 
sion other  forged  Instrnments  held  at  the  same 
time  and  In  the  same  manner. 

A  prisoner  had  in  bis  possession  several 
forged  bank  notes  or  bills  of  different  banks, 
which  were  taken  from  bim  at  one  time.  He 
had  been  tried  and  convicted  for  having  one 
of  them  In  his  possession.  It  was  held  that  be 
could  not  be  again  tried  and  convicted  for  pos- 
sessing each  of  the  other  notes  of  the  different 
banks  which  be  had  at  that  time,  under  Conn. 
8tat  157.  title  22,  |  S6,  providing  that.  If  any 
person  shell  have  In  his  possession,  or  receive 
from  any  other  person,  any  forged  or  counter- 
felted  promissory  note  or  bill,  for  tbe  pay- 
ment of  money,  with  Intent  to  utter  or  pass 
tlie  same,  or  to  permit,  cause,  or  procure  tbe 
same  to  be  uttered  or  passed,  with  Intention  to 
defraud  any  person,  or  body  politic  or  cor- 
porate, knowing  the  same  to  be  forged  or  coun- 
terfeited ;  every  such  person,  so  offending,  being 
thereof  duly  convicted,  shall  suffer  imprison- 
ment. State  V.  Benham,  7  Conn.  414.  In  tbls 
case  tbe  court  said :  "Until  the  late  revision 
of  our  statutes,  it  was  not  punishable  by  stat- 
ute to  have  In  one's  possession  forged  notes  or 
counterfeited  coin.  The  offense  consisted  In 
uttering  or  putting  them  off.  Now  the  posses- 
sion is  punishable  in  the  same  manner  as  the 
offense  of  uttering  them  Is.  But  It  cannot  be 
supposed  tbat  the  legislature  httended  to  pun- 
ish tbe  offense  of  possessing  sncb  bills  or  notes, 
or  coin,  more  severely  than  tbe  crime  of  putting 
them  off;  or  that  they  should  punish  the  man 
who  Inrely  intended  to  defraud,  bat  hod  not 
yet  offered  to.  more  severely  than  the  oae  who 
had  put  that  Intent  Into  execution.  And  If 
Uenham  bad  put  off  these  two  notes  to  one 
person,  st  one  time,  it  cannot  be  claimed  that 
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The  trial  court  instructed  the  jury  that  the 
evidence  was  not  sullicicnt  to  support  a  find- 
ing that  the  plea  was  true,  for  the  reason 
that  the  charge  in  the  first  indictment,  of  ut- 
tering a  forged  mortgftge,  was  a  different  of- 
fenbo  from  the  charge  in  the  second  indict- 
ment, of  uttering  a  forged  note.  The  evi- 
dc^iice  cst;ibli)4hed  the  fact  that  the  defend- 
ant had  in  his  possession  a  forged  mort- 
gnfre,  and  a  forged  note,  which  was  described 
therein,  and  which  the  mortgage  purported 
to  .■secure.  Tiiereupon,  on  the  day  named, 
he  nold,  assigned,  and  delivered,  at  the  same 
time,  as  one  act,  the  mortgage  and  note  to 
the  same  party,  by  a  written  assignment  of 
the  mortgage,  in  the  usual  form.  The  jury 
retjirned  a  verdict  to  the  effect  that  the  de- 
fendant was  guilty  of  the  crime  of  forgery 
in  the  second  degree,  as  charged  in  the  sec- 
ond indictment.  He  was  then  sentenced  to 
imprisonment  in  the  state  prison  for  the 
term  of  two  years;  the  term  to  commence  on 
the  terminatiim,  for  any  cause,  of  the  term 

tie  could  be  convicted  of  more  tban  one  offense. 
And  yet  It  Is  claimed  that,  having  tbem  In  Us 
poBsesaloD,  although  he  has  never  offered  to 
put  them  off,  he  maj  be  punished  for  more  than 
one  offense." 

III.  Forging,  <mA  uitvring  IwrgvS,  tevfrvmmta. 

The  general  doctrine  Is  Illustrated  In  the  fol- 
lowing case : 

Several  forged  drafts  on  the  same  sheet  of 
paper  were  uttered  at  the  same  time  br  the 
same  person.  It  was  held  that,  while  the  ut- 
tering was  one  act,  the  forging  of  each  draft 
was  a  separate  offense.  Barton  v.  State,  23 
Wis.  587.  In  this  case  the  defendant  pleaded 
guilty  to  several  Indlctmoits.  each  based  on  a 
different  draft,  and  each  containing  several 
counts,  first,  for  forging  the  draft;  second,  for 
uttering  a  forged  draft ;  third,  a  count  for  forg- 
ing th»  IndorBement  of  the  draft ;  and,  fourth, 
a  count  for  uttering  the  forged  Indorsement. 
Having  been  sentenced  on  one  Indictment,  and 
Judcmcot  on  the  otbers  being  suspended,  he  was 
pardoned  to  become  a  witness,  and.  being  then 
taken  into  custody  on  the  other  Indictments,  he 
moved  to  withdraw  his  plea  of  guilty,  and  plead 
his  former  conviction.  It  was  held  that  the 
motion  was  properly  denied.  The  court  said : 
"The  only  question  arising  upon  these  facta  1b, 
whether  the  forging  the  five  drafts  and  uttering 
the  same,  as  above  mentioned,  constitute  but 
one  offense  In  law,  so  that  a  conviction  upon  an 
Indictment  for  forging  and  ottering  one  draft 
Is  a  bar  to  a  conviction  on  the  other  Indict- 
ments. Tbe  forging  of  eacb  draft  was  a  dis- 
tinct and  separate  offense  by  itself.  Rev.  Stat 
chap.  160,  I  1.  The  fact  that  the  Ave  drafts 
were  eacb  for  the  same  amount,  and  upon  the 
same  sheet  of  paper,  Is  entirely  Immaterial. 
They  were  five  distinct  and  separate  forgeries. 
The  uttering  of  the  live  drafts,  under  the  cir- 
cumstances, would  one  Indivisible  act.  .  .  . 
But,  from  the  nature  of  the  case,  evidence  show- 
mg  that  the  defendant  forged  one  of  these 
drafts,  would  not  prove  that  he  forged  the 
others ;  for  the  forging  of  each  draft  was  a 
distinct  offense  by  Itself." 

In  Nichols  v.  State,  30  Tex.  Crim.  Itep.  80. 
44  8.  W.  I'JOl,  Where  the  defendant,  after  havInK 
been  Indicted  under  separate  Indictments  for 
uttering,  as  well  as  fnr  forging  and  having  In 
poKHPBjtlon,  several  forged  Instruments  In  nampH 
of  different  perm/ns  alleged  to  Iw  fictitious,  as 
part  nf  one  transaction,  had  been  tried  and  ac- 
i|iilttpd  under  one  of  the  Indictments,  It  was 
111  L.  K.  A. 


imposed  on  the  first  indictment.  He  ap- 
pealed from  this  judgment. 

llie  record  presenU  for  our  decision  the 
question  whether  a  person  who  puts  off  as 
true  a  forged  mortgage  and  note  to  one  per- 
<ion  at  one  time,  as  one  act,  can  be  con- 
victed of  more  than  one  offense.  It  is  true 
that  the  forging  of  a  note,  and  a  mortgage 
purporting  to  secure  its  payment,  are  sepa- 
rate offenses.  It  is  also  true  that  if  each 
instrument  is  separately  uttered  at  a  dif- 
ferent time,  and  as  a  separate  act,  two  of- 
fenses are  committed,  for  which  the  d^end- 
ant  may  be  prosecuted  by  separate  indict- 
ments. Such,  however,  is  not  the  case.here, 
where  there  is  but  a  single  act.  Does  such 
indivisible  act  constitute  two  independent 
and  separate  crimes  T  If  it  does,  then  there 
may  be  a  separate  prosecution  for  each 
crime;,  but  if  not,  and  the  act  constitutes  a 
single  crime,  then  a  convicti<Hi  based  on  any 
part  of  the  act  ban  any  further  prosecntion 
based  upon  the  whole  or  a  part  of  the  same 

beld  that  such  acquittal  did  not  prevent  his 
subsequent  trial  on  one  of  the  other  Indictments. 
Tbe  court  said :  "The  acquittal,  as  shown  by 
the  proceeding,  was  upon  an  entirely  different 
note  from  that  set  up  In  this  prosecution,  and 
the  court  did  not  err  In  striking  out  the  plea. 
The  other  note  upon  which  appellant  was  ac- 
quitted, it  la  true,  was  deposited  with  the  prose- 
cutor as  security  in  tbe  same  transaction  as  the 
note  upon  which  this  prosecution  Is  baaed,  and 
was  security  for  the  same  debt  Bat  the  note 
Itself  was  a  distinct  and  different  note,  and  tbe 
passing  of  said  note,  though  at  the  same  time 
and  in  the  same  transaction,  was  not  suscepti- 
ble of  proof,  as  being  the  same  act  as  the  pass- 
ing or  uttering  of  the  note  upon  which  this 
Indictment  Is  predicated.  The  other  note  may 
have  lic-en  a  genuine  note,  not  a  forgery.  Mis 
acquittal  as  to  that  transaction  could  not  oper- 
ate Its  a  l)ar  to  a  prosecution  in  the  present 
case."  The  court  made  no  effort  to  distinguish 
this  case,  on  the  ground  that  tbe  first  trial  re- 
sulted in  an  acquittal  Instead  of  a  conviction, 
from  those  cases  which  hold  that  a  conviction 
for  utlerln^  forged  paper  bars  a  subsequent  trial 
for  uttering  other  forged  paper  as  part  of  the 
same  transaction.  If  such  a  distinction  is 
without  legal  effect,  and  tbe  case  of  an  ac- 
quittal on  tbe  former  trlaJ  Is  the  same  as  that 
where  a  eonvlction  is  bad,  then  tbe  decision  Is 
not  sustained  by  authority. 

On  a  conviction  for  the  forgery  and  uttering 
of  a  note  and  mortgage.  It  was  held  that  tbe 
acknowledgment  was  properly  treated  as  a  part 
of  tbe  conveyance;  and  It  was  farther  held 
that  the  note  and  the  mortgage  given  to  se- 
cure it  formed  such  a  connected  transaction 
that  there  was  no  impropriety  In  including  the 
forgery  and  uttering  of  both  In  the  same  Infor- 
mation. People  V.  Sharp.  53  Mich.  62S,  19  N. 
\V.  108. 

An  information  charged  the  defendant  In  dis- 
tinct counts,  tlrsl,  with  having  forged  a  mort- 
cnge ;  second,  with  having  uttered  It ;  third, 
wlih  having  forged  the  certificate  of  acknowl- 
edgment ;  fourth,  with  having  iitfi'rod  that  also  : 
fifth,  with  liiivlng  forged  a  liond ;  and  sixth, 
with  bnvlng  uttered  that  likewise.  Tbe  Infor- 
matliirj  rluiigcd  thnt  the  certificate  of  acknowl- 
edgment was  Inrtcrwod  on  the  forged  mortgage. 
The  (Ii'scrijitlon  of  the  different  Instruments  and 
the  Bvermcnls  Imported  that  the  papers  alleged 
lo  iM'  fnlsc  were  prepared  and  adapted  to  be  ac- 
cepted iiy  those  coming  to  handle  them  as  tw- 
longlng  to  a  single  transaction,  aed  as  consti- 
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act.  Ideally,  it  would  seem  that  a  single, 
IndiviBibTe  act  could  not  constitute  two  or 
more  separate  offenses  against  the  same  ju- 
risdiction. There  is  nevertheless  some  con- 
flict in  the  judicial  decisions  upon  the  ques- 
tion; but,  upon  reason  and  the  weight  of 
authority,  we  hold  that  the  uttering  of  sev- 
eral forged  instruments  at  the  same  time 
and  to  the  same  party,  as  one  act,  consti- 
tutes but  one  offenaa  Such  a  case  cannot  be 
distinguished  from  one  where  several  arti- 
cles ot  property  belonging  to  the  same  per- 
son are  stolen  at  the  same  time.  In  the  lat- 
ter cnae  there  is  only  one  crime  committed, 
and  a  prosecution  and  conviction  or  acquit- 
tal for  the  larceny  of  one  or  more  of  the  ar- 
ticles will  bar  a  subsequent  indictment  for 
the  larceny  of  the  others,  or  any  of  them. 
18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  631.  The 
case  of  £!tate  v.  Colgate,  31  Ran.  511,  47 
Am.  Kep.  607,  3  Pac.  346,  is  an  instructive 
one.  In  that  csise  a  mill,  including  books  of 
account  therein  belonging  to  the  owner  of 
the  mill,  was  destroyed  by  one  fire.  The 
defendant  was  prosecuted  and  acquitted  for 


setting  fire  to  and  burning  tbe  mill,  and  it 
was  held  that  such  acquittel  was  a  bar  to  a 
subsequent  prosecution  for  setting  fire  to 
and  burning  the  books  of  account.  This 
conclusion  was  based  upon  the  principle 
that  a  single  criminal  act  constitutes  but  a 
single  offense,  which  cannot  be  split  into 
separate  parts,  and  the  supposed  offender 
prosecuted  for  each  part,  although,  if  it  bad 
been  the  result  of  a  separate  act,  it  would 
have  constituted  a  separate  offense.  In 
State  V.  lienham,  7  Conn.  414,  the  defendant 
had  in  his  possession  at  the  same  time  sev- 
eral forged  notes  or  bills  of  different  banks, 
with  intent  to  utter  them,  which  were  taken 
from  him  at  one  time.  It  was  held  that 
such  act  constituted  but  one  offense,  and 
that  a  prosecution  and  conviction  for  so  hav- 
ing one  of  the  notes  in  his  possession  was  a 
bar  to  a  subsequent  prosecution  for  having 
in  his  possesflion  any  of  the  others,  for,  if  he 
had  put  off  the  notes  to  one  person  at  one 
time,  it  could  not  be  claimed  that  he  could 
be  convicted  of  more  than  one  offense.  Ic 
Barton  v.  IStaie,  23  Wis.  S8T,  it  was  held 


tntlng  a  Unlsbed  bond  and  mortgage  connected 

to(;etlier,  and  framed  and  arran^d  to  secure 
oae  debt.  A  motion  to  require  the  people  to 
elect  on  wblcb  count  the  prosecution  would 
proceed  was  denied.  It  was  held  tbat  the  close 
connection  between  the  mortgage  and  certlD- 
cate  of  acknowledgment  was  snfflclent  to  Justify 
the  court  In  refusing  to  require  sn  election 
among  the  counts  directed  to  those  papers.  In 
respect  to  tbe  counts  relating  to  tbe  bond.  It 
n-as  held  tbere  was  no  error.  Van  Blckle  v. 
I'eople,  20  Mich.  61.  The  court  said :  "In  re- 
spect to  tbe  counts  relating  to  the  bond,  the 
point  is  not  quite  so  clear.  But  the  facts,  I 
tblnk,  bring  tbe  question  on  this  branch  of  the 
case  within  tbe  doctrine  stated  in  McKlnney's 
Uase,  10  Micb.  OJ,  95.  At  tbe  page  last  men- 
tioned the  court  says  that,  'where  the  seTsral 
offenses  charged,  though  distinct  In  point  of 
law,  yet  spring  out  of  substantially  the  same 
transaction,  or  are  so  connected  In  tbelr  facts 
as  to  make  substantially  parts  of  tbe  same 
transaction,  or  connected  series  of  tacts,  the  de- 
fendant cannot  be  prejudiced  In  hfs  defense  by 
the  Joinder,  and  the  court  will  neither  quash 
nor  compe!  an  election.'  We  cannot  say,  there- 
fore, the  court  below  erred  on  this  subject" 

A  prisoner  was  Indicted  for  forging,  and  ot- 
tering, knowing  to  be  forged,  a  variety  of  ac- 
quittances and  receipts  for  money.  Tbe  first 
count  charired  the  prisoner  with  uttering  and 
publishing  a  forged  and  counterfeit  acquittance 
and  receipt  for  money,  slfpied  by  Clark,  and 
also  a  certain  other  false,  forged,  and  counter- 
felt  acquittance  and  receipt  for  money,  stating 
In  like  manner  twenty-two  other  receipts  of  dif- 
ferent dates,  for  different  sums,  purporting  to 
be  slfTned  by  different  persons.  There  was  a 
second  count  for  uttering  one  acquittance  and 
receipt  only,  setting  It  out.  and  a  third  count 
for  forging  and  counterfeiting  tbe  same  acquit- 
tance and  receipt.  The  defendant  asked  tbat 
the  prosecutor  might  be  put  to  elect  on  which 
of  the  several  receipts  stated  In  the  first  count 
he  would  proceed,  and  might  be  restrained  from 
proceeding  on  more  than  one.  Thla  was  denied 
on  tbe  ground  that  the  receipts  were  charged 
to  have  been  uttered  at  one  and  the  same  time, 
and  might  constitute  only  one  offense, — of  ut- 
tering many  forged  receipts ;  and  It  was  proved 
that  the  several  receipts  there  stated  were 
forged,  and  were  uttered  at  the  same  time,  in 
one  bundle,  by  the  prisoner,  by  his  giving  them 
61  L.  U.  A. 


In  to  the  Solicitor  of  the  navy  board  as  voucbers 
to  verify  an  account  of  the  expenditures  of  a 
deceased  public  accountant,  for  the  purpose  of 
getting  such  account  passed  at  the  navy  board. 
The  jury  found  btm  gnll^  of  the  wbole,  and  tbe 
Judges  all  agreed  that  the  prosecutor  was  not 
bound  to  proceed  on  one  receipt  only.  Bex  v. 
Thomas,  2  East,  P.  C  034. 

IV.  Forgery. 

The  forgery  of  several  instruments  at  Van 

same  time  Is  regarded  generally  as  the  commis- 
sion of  a  separate  offense  for  each  Instrument 
i^ee  the  cases  above,  especially  those  in  III. 

But  forgery  of  a  claim  against  a  county  and 
of  an  affidavit  and  Jurat  was  held  to  consti- 
tute only  one  offense,  as  the  Instruments  were 
BO  connected  as  to  constitute  but  one  transac- 
tion. On  tbe  other  hand,  where  the  crimes  of 
forgery  of  a  mortgage  and  receipt  were  defined 
by  different  statutes  prescribing  different  pun- 
ishments. It  was  held  that  an  Indictment  could 
not  charge  the  forgery  of  both  In  tme  eonot. 
And  It  has  been  held  tbat  a  trial  on  an  Indict- 
ment for  forgery  of  a  certificate  of  deposit 
would  not  be  a  bar  to  a  prosecution  for  an  at- 
tempt to  obtain  money  from  another  bank  tv 
mains  of  a  forged  letter  Inclosing  Oie  ewtifl- 
cate. 

Where  an  Indictment  averred  In  the  first 
count  that  defendant  forged  a  constable's  ac- 
count against  the  county,  and  that  he.  In  fur- 
therance of  his  Intention  to  defraud  said  coun- 
ty, forged  an  affidavit  to  tbe  same  and  what 
purported  to  be  a  certificate  of  a  Justice  of  the 
peace  to  said  aflldavlt;  and  tbe  second  count 
charged  tbe  forging  of  the  account,  andavlt, 
and  certlHcate'aa  one  act,  and  tbat  be  presented 
the  same  to  tbe  board  for  audit, — it  was  held 
that  the  account,  affidavit,  and  certificate  col- 
lectively constituted  but  one  Instrument,  and 
the  act  of  forging  them  was  one  transaction. 
ItoRokrnns  v.  People,  5  Thomp.  &  C.  467.  la 
tills  case  the  court  sold:  "It  Is,  however,  a 
misapprehension  of  the  legal  effect  of  the  doca- 
ment  set  out  In  the  Indictment,  to  call  the  ac- 
count and  the  signatures  to  the  affidavit  and 
jurat  three  separate  Instruments,  as  they  were 
alt  essential  to  the  completion  of  the  account 
before  it  could  be  presented  to  the  board  of  su- 
pervisors (Lawa  1847,  chap.  400.  |  24),  and 
all  of  them,  therefore,  constituted  bot  one  In- 
strument.   Unless  the  affidavit  bad  been  at- 
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that  the  forgery  of  several  drafts  precisely 
alike,  except  as  to  the  numbers  thereon,  coc 
stituted  separate  offenseB,  but  if  the  drafts 
were  all  uttered  at  the  same  time  to  the 
same  party,  such  uttering  would  be  one  Indi- 
visible act.  and  constitute  a  single  crime. 
Tlie  eaae  of  State  v.  Egglesht,  41  Iowa,  674, 
20  Am.  Kep.  612,  is  directly  in  point.  In 
that  case  the  defendant  passed  at  one  time 
to  the  teller  of  a  bank  four  forged  checks, 
purporting  to  be  drawn  by  four  different 
parties  upon  certain  banks.  Ue  was  prose- 
cuted and  convicted  for  uttering  one  of  the 
checks,  and  afterwards  placed  on  trial  for 
uttering  one  of  the  other  ohe<^.  He  plead- 
ed his  conviction  in  the  first  case  as  a  bar, 
to  which  the  state  demurred,  and  the  court 
sustained  the  demurrer.  The  ruling,  how- 
ever, was  reversed  on  appeal ;  the  supreme 
court  holding  that  the  uttering  by  the  de- 
fendant of  the  four  drafts  at  one  time  to  the 
same  party  was  a  single  act,  and  constituted 
but  one  offense,  and  that  a  conviction  for 
uttering  one  of  the  checks  was  a  bar  to  a 
eouviction  upon  the  others,  or  any  of  them. 


Our  conclusion,  based  upon  principle  and 
autliority,  is  that  the  uttering  as  true  of  a 
forged  mortgage,  and  a  iorg&i  note,  whicli 
the  mortgage  purports  to  secure,  at  one  time 
and  to  t£e  same  party,  is  a  single  act,  and 
constitutes  only  one  offense.  It  follows  that 
the  defendant  cannot  be  legally  convicted  on 
the  second  indictment.  It  is  possible  t^at 
the  evidence  to  sustain  the  plea  of  former 
conviction  was  technically  incomplete,  in 
that,  at  the  time  of  the  defendant's  second 
trial,  judgment  had  not  been  actually  en- 
tered on  the  verdict  in  the  first  case.  But 
very  properly  the  state  does  not  urge  the  ob- 
jection, if  it  be  one  (see  State  v.  Benham, 
7  Conn.  414]  ;  and  it  would  serve  no  practi- 
cal pvrpofie  to  consider  it,  for  in  some  way 
the  defendant  must  be  relieved  from  the 
judgment  in  the  second  case.  It  ia  there- 
fore ordered  that  the  judgment  appealed 
'  from  in  this  ease  be,  and  it  ia  hereby,  re- 
I  versed,  and  the  case  remanded  to  the  dis- 
trict court,  with  direction  to  enter  judgment 
[  dismissing  tlie  indictment  in  this  case. 
Judgment  feveracd. 


taciied,  tbe  account  Itself  would  not  have  been  i 
a  le^l  instrument  on  its  face,  and  tbe  crime  of 
forgery  In  reference  to  It  could  not  have  been 
committed.    Vincent  v.  People,  15  Abb.  Fr.  2S4, 
I'eople  V.   HarrLson,  8  Barb.  560 ;  People  v. 
Galloway,  17  Weud.  540.    And,  as  the  forgery 
of  Itae  account,  and  the  sisnetures  to  tbe  af- 
fidavit and  certificate,  must  be  sustained  under  I 
tbe  same  section  of  tbe  statute,  this  dUpoBes  of  i 
the  objection  of  duplicity  as  to  them.  If  they  I 
were  all  made  at  one  time  and  as  one  act  or  I 
traDsectlon.    But  the  flrst  count  alleges  each  I 
of  these  parts  of  the  paper  separately  as  dif-  | 
ferent  Instruments,  and  each  act  of  forgery  as 
distinct  and  independent;  and,  although  It  falls 
to  make  a  proper  allegation  of  the  forgery  of 
tbe  signatures  to  the  certificate  against  the 
defendant.  It  must  be  regarded  as  doable  within 
the  rule.   Tbe  second  and  third  counts,  on  the 
ctnttrary,  allese  the  forsery  of  tbe  whole  paper 
as  one  instrument,  and  as  one  act  or  transac- 
tion, and  are  not,  therefore,  obnoxious  to  this 
objection.'' 

In  People  T.  Wright,  9  Wend.  193.  It  was 
held  tliat  where.  In  an  Indictment  for  fargnj, 
two  distinct  oETenses  requiring  different  punish- 
ments were  alleged  In  the  same  count, — as 
where  the  forgery  of  a  mortgage  and  a  receipt 
Indorsed  thereon  were  both  charged  In  the  same 
count, — and  the  defendant  was  convicted,  the 
Judgment  should  be  arrested.  The  first  count 
averred  that  the  defendant  was  lawfully  pos- 
sessed of  a  mortgage  on  which  there  was  In- 
dorsed a  receipt  acknowledging  the  payment 
of  $78,  and  that  he  did  falsely  forge  and  alter 
the  mortsage  and  the  said  receipt  so  Indorsed 
thereon  by  obliterating  and  destroying  tbe  said 
receipt.  1 1  was  held  that  this,  In  terms, 
charged  the  prisoner  with  the  forging  of  two 
distinct  Instruments, — a  mortgage  and  a  re- 
ceipt, and.  If  the  forgery  of  either  was  an  of- 
fense, the  count  was  probably  defective  for  du- 
plicity. In  this  case  tbe  court  said :  "But  tbe 
more  serious  dlfllculty  Is,  that  forging  a  mort 
gage  comes  within  the  22d  section  of  tbe  act 
[2  Rev.  Stat.  6701,  and  the  degree  of  punish- 
ment is  differeut  from  that  annexed  to  the  forg. 
Ing  of  A  receipt,  which  comes  within  the  8Sd 
section :  for  that  reason  It  would  be  Impossible 
for  the  court,  withont  making  an  arbitrary  se- 
lection, to  determine  the  Judgment  to  be  pro- 
nounced." 

In  People  T.  Ward,  IS  Wend.  281,  the  prlscoi- 
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er  was  Indicted  for  an  attempt  to  obtain  money 
from  the  t'armers'  Bank  at  Troy,  by  color  of  a 
forged  letter  porportlnc  to  be  signed  by  one  8. 
S.  Shepard,  in  which  was  Inclosed  a  certificate 
of  deposit  on  the  Bank  of  Monroe  for  $1,200. 
Lefore  the  trial  for  this  ofFense,  tbe  prisoner 
bad  been  tried  for  tbe  forgery  of  the  certifi- 
cate of  deposit,  and  acquitted.  It  was  held 
that  the  acquittal  for  the  forgery  of  the  certifi- 
cate of  deposit  was  not  a  bar  to  a  subsequent 
indictment  for  an  attempt  to  obtain  money 
from  another  bank  by  color  of  a  forged  letter 
inclosing  this  certificate  of  deposit.  In  this 
case  tbe  court  said :  "The  previous  indictment 
and  acquittal  for  the  alleged  forgery  of  the 
certificate  of  deposit  Is  no  bar  to  tbls  Indict- 
ment. The  two  offenses  were  distinct;  thr 
counterfeit  letter  and  use  made  of  It  did  not 
constitute  a  material  ingredient  In  the  crime  of 
forgery.  That  depended  npon  the  alteration  of 
tbe  certificate  with  the  Intent  to  defraud  some 
person,  which  of  Itself  constituted  a  crime. 
The  offense  alleged  In  this  Indictment  was  com- 
mltted  to  carry  Into  effect  more  successfully 
the  other  offense,  but  has  no  more  necessary 
connection  with  It  than  the  setting  fire  to  a 
dwelling  house  for  the  purpose  of  the  more  ef- 
fectually concealing  the  perpeUatlon  of  a  lar- 
ceny has  to  the  larceny  Itself." 

The  defendant  was  indicted  for  forging  a 
lease  and  release,  purporting  to  be  for  300  acres, 
affecting  tbe  title  of  land  owned  by  tbe  prose- 
cuting witness,  but  the  boundary  was  mlsGe- 
scribed,  and  the  Instrument  alleged  to  be  forged 
called  the  place  "Jawlck  Park"  Instead  of 
"Jawlck."  Tbe  defendant  was  convicted.  But 
there  was  no  claim  made  thst  tbe  Indictment 
was  for  more  than  one  offense,  the  only  ques- 
tion being  as  to  whether  or  not  the  crime  was 
within  the  statute  B  Ellz.  chap.  14,  providing 
that.  If  any  person  forge  any  false  deed,  etc., 
to  the  intent  that  the  state  of  freehold  of  any 
person  to  an;  lands,  or  tbe  right  or  title  of,  In, 
and  to  tbe  same  shall  or  may  be  molested, 
troubled,  defeated,  recovered,  or  charged,  be 
shall  be  punished,  etc.  A  motion  In  arrest  of 
Judgment,  on  the  ground  that  the  premises  sup- 
posed to  be  conveyed  were  so  different  tt<m 
those  which  were  really  the  estate  of  the  com- 
plaining witness  that  it  was  Impossible  that  the 
conveyance  could  molest  or  disturb  them,  was 
denied.  Bex  t.  Crooke,  2  Strange,  901.  FItzg. 
87.  L  T. 
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1.  Tbe  a«««tlOB  wh«th«r  or  not  tbe 
ovrner  of  rcfrlirerator  cmvu  wbtch  are 
to  be  UKed  for  »lilppltiar  trnlt  !■  • 
common  carrier  does  not  determine  the 
liability  of  a  railroad  company  tor  breach  ol 
itfl  contract  to  turalBh  loch  ears  for  a  par- 
tlcular  shipment 

Si  a  ratlroRd  eompany  wblob  ooH- 
trncta  to  fnrniah  a  refrlserator  ear 
for  the  transportation  of  fnilt  cannot  relieve 
Itself  from  liability  because  of  failure  to 
have  the  car  properly  Iced  on  the  ground 
that  It  beloQKB  to  another  company. 

8.  A  railroad  company  wblcb  refaaee 
to  receive  fratt  for  trausportaCtoa 
becauae  tt  la  not  Id  a  properly  Iced  refriger- 
ator car  cannot  reliere  Itmlf  from  liability 
fur  breach  of  Its  daty  to  transport  the  fruit 
on  the  ground  that  It  did  not  hold  iteelC 
out  to  the  public  as  furnlghlns  such  cars  for 
that  purpose. 

4.  A  railroad  eompaiiT'  la  liable  for  all 
damavea  which  are  the  direct  and  proxi- 
mate result  of  Its  refusing  to  receive  fruit 
for  trBnspoitatloD,  and  cannot  limit  Its  Ua- 
bllUy  to  such,  only,  as  result  from  unrea- 
sonable delay  in  the  transportation. 

B.  Tbe  liability  of  a  railroad  oompany 
for  refuaal  to  accept  frnlt  for  trans- 
portation does  not  depend  upoo  Its  having 
made  an  agreement  to  furnish  properly  re- 
frigerated ears. 

e.  A  railroad  compaay  wblcb  con- 
tractM  to  fnmlsli  a  refrlverator  car 
In  which  to  transport  fruit  cannot  relieve 
Itself  from  liability  for  failure  to  do  so  on 
the  ground  that  fluch  cars  are  only  ftirnlahed 
by  another  company,  and  that  the  railroad 
couipaoy  did  not  solicit  the  buslnesB,  but  an 
aftrcuDient  for  the  cars  was  made  between 
the  shipper  and  the  owner  of  the  car. 

7.  A  sblpper  wbo  tendera  fralt  for 
transportation  In  excess  of  tbe  ca- 
pacity of  tbe  retrlKcrator  cars 
which  he  has  notlfled  tbe  carrier  he  will 
need  may  recover  for  the  carrier's  refusal  to 
accept  [he  excess,  unless  such  refusal  is  ex- 
cused by  tbe  circumstances  of  the  case. 

8.  A  railroad  company  cannot  refuse 
to  accept  frnlt  for  transportation  because 
refrigerator  cars  are  necessary  therefor, 
which  are  provided  and  furnished  only  by 
another  company. 

(February  27,  1003.) 

APPEAIj  by  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Barnwell  County  in  favor  of  plaintiff  in  an 

"  Note.— As  to  liability  of  carrier  for  loss  of 
perishable  freight  on  account  of  lack  of  proper 
refrigeration,  see  also.  In  this  series.  Beard 
T.  Illinois  C.  R.  Co.  (Iowa)  7  U  R.  A.  280. 
snd  New  York,  1'.  St  N.  K.  Co.  v.  Cromwell 
(Va.)  40  I..  K.  A.  402. 

As  to  duty  of  railroad  to  furnish  cars  to 
shippers  generally,  see  Houston,  E.  &  W.  T. 
R.  Co.  T.  Campbell  (Tex.)  48  L.  R.  A.  225,  and 
nofe. 
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action  brought  to  recover  damages  for  breadi 
of  contract  to  transport  fruit.  Affirmed, 

Statement  by  Gary,  A.  J.: 

This  is  an  action  for  damages  arising  out 
of  the  defendant's  allied  failure  to  provide 
suitable  refrigerator  cars  for  transporting 
the  plaintiff's  rndtms  to  Northern  markets. 
The  questions  presented  by  the  exceptions 
are  so  largely  dependent  upon  the  exact  is- 
sues raised  by  the  pleadings  that  we  bare 
deemed  it  advisable  to  set  forth  one  of  tbe 
causes  of  action  alleged  in  the  complaint, 
which  ia  as  follows: 

"(1)  That  at  the  times  hereinafter  aet 
forth  the  defotdant  above  named  was,  and 
is  now,  a  railroad  corporation,  duly  created 
and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Virginia,  under  the 
name  and  style  of  Southern  Railway  Com- 
pany, and  as  such  was  at  said  times,  and  is 
now,  engaged  aa  a  common  carrier  for  hire 
of  watermelons,  cantaloupes,  and  other 
fruits  and  vegetables,  from  the  town  of 
Blackville,  in  the  said  county  and  state,  and 
from  other  towns  and  cities  in  said  state 
and  county,  and  elsewhere,  to  the  northeni 
markets,  including  the  city  of  Washington^ 
in  the  District  of  Columbia,  Philadelphia, 
in  the  state  of  Pennsylvania,  and  Xew  York, 
in  the  state  of  New  York. 

"(2)  That,  as  such  common  carrier,  de- 
fendant, for  the  purpose  of  such  transporta- 
tion, provided  and  bad  divers  railroad 
freight  cars  of  special  construction,  common- 
ly known  as  'refrigerator  cars,'  which  are 
provided  with  tanks  or  receptacles  for  ice, 
which  ia  necessary  to  preserve  such  shipment 
from  decay  and  deterioration  during  the 
transportation  thereof  to  said  markets;  and 
the  defendant,  for  tbe  purposes  above  set 
forth,  held  itself  out  to  the  public  who  mi^ht 
be  cngn;^  in  the  production  and  handling 
of  such  fruits  and  vegetables,  and  continues 
so  to  do,  furnishing  to  said  public,  when  de- 
nirvd,  such  cars,  at  certain  stipulated  rates 
and  charges,  properly  iced  and  refrigerated, 
and  in  proper  condition  to  receive  and  trans- 
port safely  and  in  good  condition  all  such 
fruits  and  vegetables  offered  or  delivered  for 
trnnsportation  aa  aforesaid  to  and  from  said 
points  and  elaewliere,  as  required  by  said 
jmblic  so  engaged. 

"{^)  That  within  a  reasonable  time  be- 
fore the  10th  day  of  July,  a.  d.  1900,  the 
plaintiff,  who  was  engaged  in  the  cultivation 
and  shipping  of  cantaloupes  and  watermel- 
ons flt  and  near  the  town  of  Blackville,  in 
the  said  county  of  Barnwell,  and  also  in 
otherwise  handling  the  same  for  market,  in 
pursuance  of  said  business  and  for  the  pur- 
pose and  intention  of  shipping  cantaloupes 
to  the  said  city  of  Washington,  D.  C,  duly 
notified  the  defendant  of  his  purpose  to  have 
a  car  load  of  cantaloupes  crated  and  pre- 
pared for  shipment  on  the  said  date  at  its 
depot  in  the  said  ton'n  of  Blackville,  which 
was  a  point  from  which  the  defendant  usual- 
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1t  bandied  Buch  shipments;  ordered  a  ear  of 
the  defendant  of  the  class  above  described, 
and  to  be  properly  refrigerated,  which  the 
defendant  agreed  to  furnish  as  ordered, 

'*  {4 )  That  the  plaintiff  duly  hauled  to  the 
said  depot  a  car  load  of  502  crates  of  canta- 
loupes upon  the  itaid  date,  in  pursuance  of 
said  contract,  and  the  defendant  had  the  re- 
frigerator car  at  said  point,  on  the  said  date 
as  agreed,  but  to  the  plaintiff's  great  disap- 
pointment, regret,  and  loss,  the  same  was 
not  iced  or  otherwise  refrigerated,  as  was 
its  duty  to  have  done,  and  hence  totally  un- 
fit for  shipment  of  said  cantaloupes  or  any 
other  fruits,  and  the  defendant's  agents  and 
servants  refused  to  receive  the  same  for  ship- 
ment; and  the  plaintiff  was  forced  by  rea- 
son thereof,  and  because  of  the  perishable 
character  of  the  said  freight,  and  the  neces- 
sity  of  quick  transportation,  to  ship  the  said 
eantatouiies  to  the  said  city  of  Washington 
by  express, — a  method  of  shipment  much 
more  expensive  and  unsatisfactory  than  that 
agreed  on  with  the  defendant. 

"(5)  That  by  the  said  contract  the  plain- 
tiff was  to  pay  the  defendant  the  sum  of 
(147.35  for  the  said  transportatirai,  includ- 
ing refrigeration,  which  was  the  rate  for 
such  cargo  from  Blackville  to  Washington; 
and  the  plaintiff  on  the  said  day  was  ready 
and  willing  to  pay  the  same,  had  the  defend- 
ant not  refused  to  receive  the  said  shipment 
as  above  stated,  and  failed  and  neglected  to 
ice  and  refrigerate  the  car  as  aforesaid. 

"  ( 0 }  That  the  express  charges  on  the  said 
shipment  which  were  paid  by  the  plaintiff 
were  $234,  and  plaintiff  has  been  damaged 
by  the  defendant  by  reason  of  the  matters 
and  things  above  s^  forth,  and  by  said  vio- 
lation of  its  duty  an  said  common  carrier, 
in  the  sum  of  $146.05,  which  is  the  differ- 
ence between  the  cost  of  shipment  by  freight 
in  refrigerator  cars  on  the  said  date  and  the 
express  rate?  whiuh  plaintiff  was  compelled 
to  pay  as  aforesaid." 

The  second  cause  of  action  is  identical 
with  the  first,  except  as  to  dates  and 
amounts. 

The  answer  of  the  defendant  was  a  general 
deniaL  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $511.34. 

The  defendant  appealed  upon  the  follow- 
ing exceptions; 

"{!)  Because  it  is  respectfully  submitted 
thnt  his  honor  erred  in  charging  the  jury  as 
iollows:  'In  determining  the  issues  in  this 
case,  if  you  should  find  that  both  the  rail- 
road company  and  the  company  known  as 
the  Swift  Company  were  involved  in  this 
matter  of  transportation,  and  you  should 
have  any  question  in  your  mind  as  to  which 
company  is  liable,  or  whether  they  are  both 
liable,  or  whether  the  Swift  Company  is  lia- 
ble and  the  railroad  company  is  not  liable, 
the  difficulty  will  be  solved  by  determining 
for  yourselves  the-  question  as  to  who  was 
the  conmion  carrier;'  thus  making  the  lia- 
bility of  the  defendant  company  depend  upon 
the  question  as  to  whether  the  refrigerator 
comiMiny.  which  defendant  contended  fur- 
nished the  cars,  was  a  common  carrier  or 
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[  not,  whereas  it  is  submitted  that  the  lia- 
I  bility  of  the  defendant  company  was  not  to- 
be  determined  by  the  question  as  to  whether 
the  refrigerator  company  was  a  common  car- 
rier or  not,  but  by  the  question,  'Did  the 
railroad  company,  defendant,  bold  itself  out 
as  a  coRimon  carrier  of  vegetables  by  refrig- 
erator cars,  or  not!' — whether  such  cars 
were  furnished  by  a  common  carrier  or  pri- 
vate carrier. 

"(2)  Because  it  is  respectfully  submitted 
that  his  honor  erred  in  charging  as  follows : 
'Now,  the  Swift  Company,  if  it  also  held  it- 
self out  to  the  public  generally  for  the  busi- 
ness of  common  carrying,  would,  of  course, 
also  be  a  common  carrier;  but  if  the  plain- 
tiff has 'established  that  the  railroad  com- 
pany was  the  common  carrier  in  this  in- 
stance, and  the  proof  fails  to  show  that  the 
Swift  Company  was  a  common  carrier,  then 
as  a  matter  of  course,  the  Swift  Company 
cannot  be  held  liable  for  any  failure  to  per- 
form the^duty  of  a  common  carrier  what- 
ever. It  might  be  held  liable  for  failing  to- 
perform  any  other  contract  which  it  might 
be  capable  of  entering  into,  and  might  enter 
into;'  thus  making  the  liability  of  the  de- 
fendant company  dependent  upon  the  ques- 
tion whether  the  refrigerator  company,  com- 
monly called  the  Swift  Company,  was  a 
common  carrier  or  not,  and  upon  the  ques- 
tion whether  the  Swift  Company  was  liable 
for  any  failure  to  perform  its  duty  or  not, 
whereas,  it  is  submitted  that  the  liability  of 
the  defendant  company  did  not  depend  upon 
whether  the  company  which  furnished  the 
cars  was  a  common  carrier  or  not,  or 
whether  it  could  be  held  liable  or  not,  but 
upon  the  question  whether  the  defendant  hod 
failed  to  do  any  duty  in  not  furnishing  re- 
friwerator  cars. 

"(3)  Because  it  is  respectfully  submitted 
that  his  honor  erred  in  charging  as  follows, 
iis  requested  by  the  plaintiff  in  his  third  re- 
quest: 'That  if  the  jury  find  that  the  de- 
fendant railroad  company  owned  no  cars  of 
suitable  build  and  construction  for  safely 
carrying  and  preserving  perishable  fruits 
and  products;  that  cantaloupes  are  a  perish- 
able fruit  or  product,  requiring  quick  trans- 
portation, in  refrigerated  or  iced  cars;  and 
that  the  defendant  company  used  or  em- 
ployed the  cars  of  another  company,  whose 
duty  was  to  furnish  refrigerator  cars,  and 
(o  ice  them,  and  to  keep  them  iced,  and  such 
cars  became  a  part  of  the  trains  of  the  de- 
fendant company, — then  the  refrigerator  car 
company  and  its  employees  were,  in  lav,  the 
servants  and  employees  of  the  defendant 
company,  and  their  ne^igence  in  furnishing 
cars,  or  in  furnishing  suitable  cars,  or  in 
furnishing  the  ice  to  refrigerate  them,  was 
the  negligence  of  the  defendant  company.* 

"(4)  Because  it  is  respectfully  submitted 
that  his  honor  erred  in  charging  as  follows, 
as  requested  by  the  plaintiff  in  his  fourth  re- 
quest: 'The  law  will  not  permit  a  railroad 
company  engaged  in  the  business  of  carry- 
ing freight  for  hire,  through  any  device  or 
arrangement  with  a  refrigerator  car  com- 
pany whose  cars  are  used  by  the  railroad 
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company,  and  conetitute  a  part  of  ita  train, 
to  evade  the  duty  of  seeing  to  it  that  the 
cars  thus  employed  are  properly  con- 
structed and  properly  iced,  if  the  preserva- 
tion  and  safety  of  the  freight  which  the  rail- 
road company  has  nndertaken  to  carry,  or 
holds  itself  out  to  the  public  to  carry,  de- 
pends upon  such  proper  construotion  and 
icing.' 

"(5)  Because  it  is  respectfully  submitted 
that  his  honor  erred  in  charging  as  followB, 
as  requested  by  the  plaintiff  in  his  fifth  re- 
quest: 'The  defendant  cannot  excuse  itself 
from  liability  to  the  plaintiff  for  failure  to 
furnish  cars  by  saying  tiiat  the  cars  belong 
to  some  other  company,  which  had  under- 
taken to  supply  suitable  cars,  and  to  see  to 
it  that  the  same  were  properly  refrigerated. 
It  knew,  or  ought  to  have  known,  Uiat  tiie 
poods  it  was  inviting  the  public  to  ship  over 
its  line,  if  you  believe  it  so  invited  the  pub- 
lic, were  perishable,  and  the  law  imposed 
upon  it  the  duty  to  use  due  diligence  in  pro- 
viding suitable  cars  to  carry  the  goods  which 
its  invitation  would  naturally  bring.' 

"(C)  Because  it  is  respectfully  submitted 
that  his  honor  erred  in  refusing  to  charge 
the  following,  as  r(?quested  by  the  defendant 
in  its  first  request:  'That  the  plaintiff, 
Charles  H.  Mathis,  cannot  recover  anything 
from  the  defendant,  the  Southern  Railway 
Company,  on  either  cause  of  action  set  out 
in  the  complaint,  unless  be  proves  by  the 
preponderance  of  the  evidence  tbat  the  rail- 
road company  held  itself  out  to  the  public 
who  might  be  engaged  in  the  production  and 
handling  of  fruits  and  vegetables  as  a  Com- 
pany furnishing  to  the  public,  when  desired, 
certain  freight  cars,  of  special  construction, 
■commonly  Imown  as  "refrigerator  cars,"  pro- 
vided with  tanks  or  receptacles  for  ice  neces- 
sary to  preserve  such  fruits  and  vegetables 
from  decay  and  deterioration  during  trans- 
portation, in  which  case  it  would  be  liable 
only  for  imreasonable  delay;  or  unless  the 
plaintiff  proves  that  the  said  company,  de- 
fendant, made  an  agreement  or  contract 
with  the  plaintiff  to  furnish  the  car  or  cars 
of  the  class  above  described,  properly  refrig- 
erated, on  the  dav^  mentioned  in  said  causes 
-of  action,  respectively,  and  unless  they  find 
from  the  preponderance  of  the  evidence  that 
havin<;  so  held  itself  out,  or  having  so 
agreed,  ttie  defendant  failed  to  furnish  the 
cars  on  the  days  mentioned  in  said  causes 
•of  action,  respectively.' 

*'  ( 7 )  Because  it  is  respectfully  submitted 
that  his  honor  erred  in  refusing  to  charge 
the  jury  as  requested  by  the  defendant  in  its 
second  request,  as  follows :  'That  if  the  jury 
find  from  the  evidence  that  a  company 
known  as  the  Swift  Refrigerator  Transporta- 
tion Company,  or  California  Fruit  Trans- 
portation Company,  alone  furnished  refrig- 
erator cars  suitable  for  the  transportation  of 
fruits  and  vegetables,  and  that  the  same 
were  not  furnished  by  the  defendant  com- 
pany, find  that  the  railroad  company  did 
not  "solicit  the  business,  and  that  the  con- 
tract or  agreement  referred  to  or  alleged  in 
the  said  cause  of  action  was  not  entered 
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into  with  the  defendant  company,  or  ita 
agents,  but  between  the  plaintiff  and  the 
said  California  Fruit  Transportation  Com- 
pany, commonly  known  as  the  Swift  Refrig- 
erator Company,  alone,  and  that  the  said 
transportation  company  failed  to  furnish  rm- 
frigerator  cars,  or  ice  for  the  same,  and  not 
the  defendant,  then  the  plaintiff  cannot  re- 
cover anything  from  the  railroad  company, 
defendant.' 

"(8)  Because  it  is  respectfully  submitted 
that  his  honor  erred  in  refusing  to  charge 
the  jury  as  requested  by  defendant  in  ita 
third  request,  as  follows:  'That  if  the  jury 
find  from  the  evidence  tbat  there  was  no 
agreement  on  the  part  of  either  the  railroad 
company  or  the  California  Fruit  Transporta- 
tion Company,  commonly  known  as  the 
Swift  Company,  to  furnish  the  plaintiff  with 
cars  on  the  days  mentioned  in  the  said 
causes  of  action,  respectively,  then  the  plain- 
{ tiff  cannot  recover  from  tlie  defendsjit  in 
I  this  suit.' 

''(9)  Because  it  ia  respectfully  submitted 
that  Ilia  honor  erred  in  refusing  to  charge 
the  jury  aa  requested  by  the  defendant  in  its 
.  fourth  request:    'That  if  the  jury  find  from 
i  the  evidence  that  there  was  such  a  contract 
1  on  the  part  of  the  California  Fruit  Trans- 
I  portation   Company,  commonly  called  the 
i  Swift  Company,  but  that  the  plaintiff  had 
I  agreed  prior  to  the  day  of  shipment  that  he 
would  look  to  some  other  company  for  the 
refrigerator  cars  to  transport  his  vegetabtes 
or  fruits,  then  the  plaintiff  cannot  recover 
anything  in  this  suit.' 

"(10)  Because  it  is  respectfully  sub- 
mitted that  hie  honor  erred  in  refusing  to 
charge  the  jury  as  requested  by  the  defend- 
ant in  its  first  additional  request:  'That  if 
the  jury  find  the  defendant  liable,  yet,  if 
they  find  from  the  evidence  that  the  amount 
of  cantaloupes  permitted  to  he  carried  in  the 
refrigerator  cars  alleged  to  have  been  en- 
gaged or  contracted  for  was  limited  to  a  less 
amount  than  the  amount  alleged  or  proved 
to  have  been  shipped  by  express,  then  the 
plaintiff  cannot  recover  any  express  charges 
on  any  excess  in  the  amoimt  shipped  by  ex- 
press over  and  above  the  amount  limited  to 
be  carried  in  the  refrigerator  cars  so  en- 
gaged or  contracted  for.* 

"(11)  Because  it  is  respectfully  But>- 
mitted  that  hia  honor  erred  in  i^iisins  to 
charge  the  jury  as  requested  in  the  deraid- 
ant's  second  additional  request:  'That  if 
the  Southern  Railway  Company  simply  held 
itself  out  to  the  public  as  prepared  and  will- 
ing to  haul  the  refrigerator  cars  of  refriger- 
iitur  transportation  companies,  when  ship- 
pers perfected  their  arrangement  with  such 
refrigerator  companies,  that  would  not  bind 
the  railroad  company  to  itself  furnish  re- 
frigerator cars.* 

The  twelfth  exception  was  withdrawn. 

I     McsHTS.  Joseph  W.  Bumwell.  B.  I., 
I  Abney,  and  Robert  Aldrittk,  fmr  appel- 
lant ; 

The  causes  of  action  are  not  based  upon 
the  general  duty  of  defendant  to  supply  ice 
and  cars  after  holding  itself  out  as  doing 
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Buch  business,  but  upon  a  contract  to  fur- 
nish a  apeciflc  number  of  cars.  This  is  a 
substantive  distinction.  There  may  be  a 
cause  of  action  merely  for  not  supplying 
cars.  In  that  case  the  defendant  is  respon- 
sible only  for  unreasonable  delay. 

Dawson  t.  Chicago  d  A.  B.  Co.  79  Mo. 
296  ;  5  Am.  ft  Eng.  Knc.  Law,  2d  ed.  p.  168, 
note. 

Where,  on  the  other  hand,  there  fs  a  spe- 
cific contract  to  furnish  cars  on  a  certain 
day,  then  no  excuse  can  be  offered. 

Oulf,  P.  d  8.  F.  R.  Oo.  V.  Eume  Bros.  87 
Tex.  211,  27  S.  W.  110. 

A  railroad  company  may  refuse  to  carry 
perishable  goods  offered  for  transportation 
when  it  has  not  the  means  for  immediate 
transportation  of  such  goods. 

Tiemey  v.  A'eto  York  0.  d  H.  R.  R.  Co.  76 
N.  Y.  305;  Hutchinson,  Carr.  2d  ed.  117. 

It  is  only  held  to  reasonable  care  and  dil- 
igence in  providing  transportation  for  any 
goods  whatever.'  It  is  not  bound  to  provide, 
in  advance,  for  extraordinary  occasions,  nor  1 
for  the  unusual  influx  of  business  which  is 
not  reasonably  to  be  expected. 

Thomas  v.  Wahaah,  St.  L.  A  P.  R.  Co.  4  I 
Inters.  Com.  Hep.  802,  63  Fed.  200;  Miohi-\ 
gan  C.  B.  Co.  v.  Burrotcs,  33  Mich.  6 ;  Horn- 1 
ton  d  T.  C.  B.  Co.  V.  Bmith,  63  Tex.  322. 

It  may  show  that  an  unforeseen  wreck  on 
its  track  has  caused  the  refusal  to  carry. 

yeicpvrt  yeics  &  M.  Valley  B.  Co.  v.  Mer- 
cer, 9ti  Ky.  475.  29  S.  W.  301;  6  Am.  ft  Eng. 
Znc.  Law,  2d  ed.  p.  257. 

It  is  only  responsible  for  its  own  defaults, 
and  not  for  those  of  others. 

Michigan  C.  B.  Co.  t.  Burrotcs,  33  Mich. 

6. 

A  common  carrier  may  refuse  to  carry 
goods  which  he  has  no  means  of  carrying 

with  security. 

Story,  Bailments,  4th  ed.  §  508;  Hutchin- 
son. Carr.  2d  ed.  §  117;  Porcher  v.  North- 
eastern B.  Co.  14  Kich.  L.  181. 

A  railroad  corporation,  though  by  law  a 
common  carrier,  is  not  such  a  carrier  as  to 
goods  which  it  does  not  hold  itself  out  as 
undertaking  to  carry,  and  which  are  not 
transported  in  the  ordinary  manner,  and  in 
the  ordinary  cars  customary  among  rail- 
roitds. 

Pfister  V.  Central  P.  B.  Co.  70  Cal.  109, 
59  Am.  Rep.  404,  1 1  Pac.  680 ;  Lake  Shore  d 
M.  S.  R.  Co.  V.  Perkins,  25  Mich.  329,  12 
Am.  Kep.  275;  Oxlade  t.  north-Eastern  R. 
Co.  I  C.  B.  N.  S.  464. 

The  duties  of  a  forwarder,  in  the  strict 
sense,  are  to  get  goods  ready  for  transporta- 
tion, and  to  start  them  on  tlieir  way  on  the 
line-j  of  railroads,  or  other  carriers.  He  does 
not  undertake  to  carry  himself. 

Story,  Bailments,  4th  ed.  g  502;  Stannard 
T.  Prince,  i;4  N.  Y.  300;  13  Am.  &  Eng.  Ene. 
Law.  p.  1105;  Mayhin  v.  South  Carolina  R. 
Co,  8  Rich.  L.  240.  U  Am.  Dec.  753. 

Messrs.  Bates  &  Simms,  for  respondent: 

The  evidence  plainly  indicates  a  contract 
between  the  defendant  and  the  Swift  com- 
pany, and  that  they  were  to  enjoy  in  com- 
mon the  profits  realiKed  from  the  shipments. 
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Pennsylvania  Go.  v.  Roy,  102  U.  S.  451, 
26  L.  ed.  141 ;  JVew  York,  P.  d  N.  R.  Co.  v. 
Cromtcell,  98  Va.  227,  49  L.  R.  A.  462,  35 
S.  E.  444;  Boddy  v.  Missouri  P.  R.  Co.  104 
Mo.  234,  12  L.  R.  A.  746,  15  S.  W.  962; 
Houston,  E.  d  W.  T.  B.  Co.  v.  Campbell,  91 
Tex.  551,  43  L.  R.  A.  225;  45  S.  W.  2;  Branch 
V.  WUmington  d  W.  B.  Co.  77  N.  C.  347; 
Kceter  v.  Wilmington  d  W.  B.  Co.  86  N.  0. 
346 ;  Illinois  C.  R.  Co.  v.  Harris,  184  HI.  67, 
48  L.  R.  A.  170,  56  N.  E.  316. 

Gary,  A.  J.,  delivered  the  opinion  of  the 
court; 

The  first  and  second  exceptions  will  be 
considered  together.  We  agree  with  the  ap- 
pellant that  the  liability  of  the  defendant 
was  not  to  be  determined  by  the  question  as 
to  whether  the  refrigerator  company  was  a 
common  carrier  or  not.  But  the  defendant 
was  not  prejudiced  by  the  charge,  as  it 
tended  to  relieve  it  of  liability  in  case  the 
jury  found  thai  the  refrigerator  company 
was  a  common  carrier. 

The  third,  fourth,  and  fifth  exceptions  will 
be  considered  together.  These  exceptions 
are  open  to  the  objection  that  they  fail  to 
specify  in  what  particulars  the  charge  was 
orroneons.  But  waiving  this  objection,  and 
considering  the  exceptions,  we  are  satisfied 
that  the  charge  was  free  from  error.  In  the 
case  of  Pennsylvania  Co.  v.  Roy,  102  U.  S. 
451,  26  L.  ed.  141,  the  plaintiff,  while  oc- 
cupying a  berth  in  the  Pullman  car  as  a 
passenger,  was  injured  by  the  falling  of  the 
berth.  On  appeal  from  a  judgment  in  his 
favor,  the  court  thus  stated  the  law:  "As 
between  the  parties  now  before  us,  it  is  not 
material  that  the  sleeping  car  in  question 
was  owned  by  the  Pullman  Palace  Car  Com- 
pany, or  that  such  company  provided  at  its 
own  expense  a  conductor  and  porter  for  such 
car,  to  whom  was  committed  the  immediate 
control  of  its  interior  arrangements.  .  .  , 
For  the  purposes  of  the  contract  under 
which  the  railroad  company  undertook  to 
carry  Roy  over  its  line,  and  in  view  of  its 
obligation  to  use  only  cars  that  were  ade- 
quate for  safe  conveyance,  the  sleeping  car 
companyj  its  conductor  and  porter,  were,  in 
law,  the  servants  and  employees  of  the  rail- 
road company.  Their  ne^igence,  or  the  n^- 
ligence  of  either  of  them,  as  to  any  matters 
involving  the  safety  and  security  of  pas- 
sengers while  being  conveyed,  was  the  neg- 
H^nce  of  the  railroad  company,  ihe  law 
will  not  permit  a  railroad  company  engaged 
in  the  business  of  carrying  persons  for  hire, 
through  any  device  or  arrangement  with  a 
sleeping  car  company  whose  cars  are  used 
by  the  railroad  company,  and  constitute  a 
part  of  its  train,  to  evade  the  duty  of  pro- 
viding proper  menus  for  the  safe  conveyance 
of  those  whom  it  has  agreed  to  convey." 
The  same  principle  was  applied  to  carriers 
of  freight  in  New  York,  P.  d  N.  R.  Co.  v. 
Cromn-ell,  98  Va.  227,  49  L.  R.  A.  462,  35 
S.  E.  444.  The  plaintiff  in  that  case  shipped 
strawberries  over  tlie  New  York,  Philadel- 
phia. &  Norfolk  Railroad  in  one  of  the  Swift 
Company's  cars,  and  the  ice  failed  in  trans- 
it.   The  railroad  company  contended  that 
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the  Swift  Company,  and  not  the  railroad 
company,  was  liable.  The  court  used  this 
language:  "Kecognizing  the  higher  duty 
due  by  common  carriers  to  passengers,  we 
are  of  opinion  that  the  principles  announced 
by  the  supreme  court  in  this  case  [Boy]  are 
applicable  to  the  case  at  bar.  .  .  .  The 
California  Fruit  Transportation  Company 
for  a  consideration  furnished  its  cars  to  the 
plaintiff  in  error.  These  cars  were  agencies 
or  means  employed  by  the  plaintifT  in  error 
for  carrying-on  its  business  and  performing 
its  duty  to  the  public  as  a  common  carrier 
one  of  which  was  to  provide  suitable  cars 
for  the  safe  and  expeditious  carriage  and 
preservation  of  the  freight  it  undertook  to 
carry.  A  railway  company  cannot  escape 
responsibility  for  its  faUure  to  provide  cars 
reasonably  fit  for  the  conveyance  of  the  par- 
ticular class  of  goods  !t  undertakes  to  carry 
by  alleging  that  the  cars  used  for  the  pur- 
poses of  its  own  transit  were  the  property 
of  another.  The  undertaking  of  the  plain- 
tiflf  in  error  was  to  properly  care  for  and 
safely  carry  the  fruit  of  the  defendant  in 
error,  and  it  is  immaterial  that  the  cars 
in  which  they  were  carried  were  owned  by 
the  GalifOTnia  Fruit  Transportatira  Com- 
pany, or  that  Bueh  eompany  undertook  to  ice 
said  cars,  or  to  pay  for  the  ice.  As  between 
the  plaintiff  in  error  and  defendant  in  er- 
ror, the  California  Fruit  Transportation 
Company  and  its  employees  were  the  agents 
of  the  plaintiff  in  error." 

We  proceed  to  the  consideration  of  the 
sixth  exception.  Unless  all  the  propositions 
of  law  embodied*  in  a  request  are  sound,  it 
cannot  be  successfully  contended  that  there 
was  error  in  refusing  it.  Tlie  proposition 
that  the  plaintiff  cannot  recover  from  the 
defendant  unless  he  proves  that  the  railroad 
company  held  itself  out  to  the  public  as  fur- 
nishing refrigerator  cars  for  transporting 
fruits  and  vegetables  is  erroneous,  inasmuch 
as  it  was  only  necessary  for  the  plaintiff  to 
show  that  the  defendant  was  a  common  car- 
rier of  freight,  and  that  the  defendant  re- 
fused to  transport  articles  of  freight,  which 
resulted  in  damage  to  the  plaintiff.  If 
there  were  reasons  excusing  the  defendant 
for  refusing  to  ship  the  articles,  it  was  in- 
cumbent on  it  to  estaUish  such  facts.  In 
Porcher  r.  Kortheaatem  R.  Co.  14  Rich.  L. 
181,  the  court  says:  "A  common  carrier  is 
bound  to  receive  and  carry  all  goods  offered 
for  transportation  by  any  persona  whomso- 
ever, upon  receiving  a  suitable  hire.  This  is 
the  result  of  hia  public  employment  as  a 
carrier,  and  he  will  be  liable  to  an  action 
unless  there  is  a  reasonable  ground  for  the 
refusal.  But  if  he  refuses  to  take  charge  of 
the  goods  because  his  coach  is  full,  or  bemuse 
they  are  of  a  nature  which  will  at  the 
time  expose  them  to  extraordinary  dan- 
ger or  to  popular  i"age,  or  because  he 
has  no  TOnvpnient  means  of  carrying  such 
goods  with  security,  etc.,  these  will  furnish 
reasonable  grounds  for  his  refufiol,  and  will, 
if  true,  be  a  sulTicient  legal  defense  to  a  suit 
for  the  noncarriage  of  the  goods;"  citing 
Story.  UaiimentR,  %  508.  Xhe  proposition 
ei  L.  R.  A. 


that  the  defendant  would  only  be  liable  for 
unreasonable  delay  is  also  erroneous.  The 
defendant  would  be  liable  for  all  damages 
that  were  the  direct  and  proximate  result 
of  its  refusal  to  transport.  The  articles  of 
freight  tendered  were  of  a  perishable  na- 
ture. It  WAS  reasonable  to  suppose  tfaat 
they  would  either  decay,  or  that  the  shipptir 
would  be  compelled  to-  resort  to  a  more  ex- 
pensive modQ  of  transportation  to  market. 

Neither  was  the  proposition  a  correct 
statement  of  the  law,  that  the  plaintiff  can- 
not recover  unless  he  proves  that  the  defend- 
ant  made  an  agreement  to  furnish  cars  prop- 
erly refrigerated  at  the  times  mentioned. 
The  defendant,  as  a  common  carrier  of 
freight,  was  bound  to  ti-ansport,  even  in  the 
absence  of  an  ajp-eement,  unless  it  showed 
facts  excusing  it  for  failure  to  ship  the 
articles  of  freight,  Porcher  v.  "Sortheaaiem 
R.  Co.  14  Rich.  L.  181. 

The  proposition  is  likewise  unsound,  that 
the  plaintiff  cannot  recover  unless  the  jury 
find  that  the  defendant  failed  to  furnish  the 
cars  after  holding  itself  out  or  having 
agreed  to  do  so.  In  Piedmont  Mfg.  Co. 
Columhia  d  (t.  R.  Co.  19  S.  C.  353,  the  court 
says :  "It  is  admitted  that  common  carriers 
in  this  state  cannot  limit  their  common- 
law  responsibility  by  any  notice  or  declara- 
tion or  special  contract  for  or  in  respect  of 
any  goods  to  be  carried  by  them;"  citing 
the  statute.  Section  1709  of  the  Civil  Code 
is  as  follows:  "No  public  notice  or  decla- 
ration shall  limit  or  in  any  wise  affect  the 
liability  at  common  law  of  any  public  com- 
mon carriers  for  or  in  respect  of  any  gooda 
to  be  carried  and  conveyed  by  them ;  but 
they  shall  be  liable,  as  at  common  law,  to 
answer  for  the  loss  of,  or  injury  to,  any 
articles  and  goods  delivered  to  them  for 
transportation,  any  public  notice  or  declara- 
tion by  them  made  and  given  contrary 
thereto,  or  in  any  wise  limiting  such  liabil- 
ity, notwithstanding."  [1  S.  C.  Rev.  Stat. 
181)3,  §  1430.] 

We  proceed  to  consider  the  seventh  excep- 
tion. While  the  facts  set  forth  in  this  ex- 
ception would  make  the  refrigerator  com- 
pany liable,  it  does  not  follow  that  they 
would  relieve  the  defendant  of  liability;  for 
if,  as  alleged  in  the  complaint,  the  plaintiff 
made  application  to  the  defendant  to  ship 
the  cantaloupes,  it  was  bound  to  do  so,  un- 
less there  were  circumstances  excusing  its 
failure.  The  complaint  alleges  that  the 
plaintiff  not  only  notified  the  defendant  of 
tlie  iutpndcd  ehjpment,  but  that  it  agreed 
to  furnish  the  refrigerator  cars.  If  this 
was  the  fact,  the  defendant  could  not  relieve 
iteclf  from  liability  under  the  facts  men- 
tioned in  the  exception. 

We  will  next  consider  the  eighth  excep- 
tion. It  has  already  been  shown  that,  in 
tlie  absence  of  an  agreement  cither  with  the 
defendant  or  the  refrigerator  company,  the 
I  defendant  may  still  be  liable,  by  reason  of 
!  the  rnle  that  a  common  carrier  is  bound  to 
transport  unless  there  are  eirciimstances 
jii«tif,ving  its  faiiure. 

The  ninth  exception  will  next  be  oonsiu- 
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«rctl.  We  have  already  shown  that,  if  an 
tif^reeiDcnt  was  mndc  with  the  refrigerator 
compnny,  it  would  not  relieve  the  de«n<to.nt 
from  liiibilitv,  in  case  the  plalntifT,  as  al- 
Ic^'cd,  not  only  notified  it  of  the  int^ded 
shipnipiit.  but  that  it  agreed  to  funrisfa  Buit- 
aMe  ears. 

We  proceed  to  consider  the  tenth  excep- 
tion. Tile  authorities  hereinbefore  men- 
tioned make  it  plain  that  even  if  there  was 
an  agreement  for  a  certain  number  of  cars, 
and  the  plaintiff  tendered  for  shipment  a 
larger  number  of  crates  than  could  be 
shipped  in  those  cars,  the  defendant  was 
nevertheless  bound  to  transport  all  the  crates 
tendered,  unless  excused  from  so  doing 
under  tlio  circumstances  of  the  case.  If  the 
circumstances  were  not  such  as  to  excuse 
the  defi-ndtmt's  failure,  the  plaintiff  had  the 
right  to  recover  damages  directly  and  proxi- 
mately caused  by  the  defendant's  failure) 
not  only  to  ship  the  number  of  crates  that 
muld  have  been  transported  in  the  cars  | 
mentioned,  but  likewise  the  other  crates 


tendered  for  shipment.  The  request  was 
therefore  erroneous. 

The  eleventh  exception  will  next  be  con- 
sidered. The  request  therein  set  out  em- 
bodies an  erroneous  principle  of  law.  Such 
a  rule  would  enable  a  railroad  company  to 
shift  its  responsibility  as  a  common  carrier 
on  others,  which  cannot  be  done.  It  must 
triin8i>ort  when  the  demand  is  made,  unless 
excused,  and  it  cannot  refuse  on  the  ground 
that  others  had  assumed  any  part  of  the 
duty  resting  on  it  as  a  common  carrier.  In 
addition  to  the  foregoing  authorities,  we 
cite  the  cases  of  National  Bank  v.  Atlantic 
(f  C.  -iir  Line  R.  Co.  25  S.  C.  222;  Harmon 
V.  Columbia  (C  f?.  li.  Co.  28  S,  C.  401,  5  S.  E. 
S35;  Parr  v.  Spartanburg,  U.  &  C.  R.  Co. 
43  S.  C.  107,  20  S.  K.  1009;  Youngblood  v. 
Nouth  Carolina  d  O.  R.  Co.  60  S.  C.  9,  38 
S.  E.  232. 

It  is  the  judgment  of  this  court  that  the 
{judgment  of  the  Circuit  Ocurt  be  affirmed. 


yy.W  YORK  COURT  OP  APPEALS. 


Patrick  BARRETT,  Admr.,  etc.,  of  Thomas 
Barrett,  Deceased,  Appt., 

V. 

LAKE    ONTARIO    BKACH  IMPROVE- 
.  AIENT  COilPANY,  Rcspt. 

(174  S.  Y.  310.) 

X.  The  owner  of  a  iitrnctnre  to  be  ued 
am  n  tobovKan  alldc  at  a  batblns  re- 
Hort  Is  liable  for  resultiDf;  Injuries  In  case 
a  pt^rsun  attemptluK  to  use  It  (alls  from  It 
l)y  rooson  of  inBufflciency  of  tbe  ralllDf,  al- 
thoneh  It  1b  Id  possession  of  a  tenant.  If  tbe 
ratling  Intended  for  tbe  protection  of  per- 
sons upon  It  Is  so  faulty  tn  constructloa  tbat 
such  accidents  are  likely  to  happen. 

It.  A  iteHon  construct InK  a  tobosTsan 
slide  to  be  osed  hy  tbe  pnbllc  for  a 
consideration,  at  a  bathing  resort,  iB  bound 
to  anticipate  and  provide  against  Injuries 
from  defects  In  construction,  to  tbe  extent 
tbat  reasonable,  prudent  men  might  foresee 
tbe  necessity  of  doing. 

a.  The  Sary  mnat  decide  vrhether  or 
not  a  strnetnre  Intended  to  be  naed 
br  the  pnblle  for  a  consideration  Is  con- 
structed witti  tbat  due  care  which,  In  tbe 
Judgment  of  prudent  men.  In  view  ot  its  pur- 
pose, should  have  been  exercised  to  prevent 
Injuries  to  persons  using  it. 

(April  7,  1908.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Appellate   Division    of   the  Supreme 
Court.    Fourth    Department,    reversing  a 


judgment  of  the  Monroe  County  Circuit  in 
plaintiff's  favor,  in  an  action  broujjht  to  re- 
cover damages  for  the  alleged  negligent  kill- 
ing of  his  intestate.  Reversed. 

Statement  by  Graj,  J. : 

The  action  was  brought  against  the  de- 
fendant to  reGO\'er  damages  for  the  death  of 
the  plaintiff's  intestate,  which  is  alleged  to 
have  been  caused  by  the  negligent  construc- 
tion of  a  toboggan  slide.  The  plaintiff  re- 
covered a  verdict,  but,  upon  appeal  to  the 
appellate  division  in  tbe  fourth  department, 
the  judgment  entered  upon  the  verdict  was 
reversed,  and  a  new  trial  was  ordered  "upon 
questions  of  law  only,  the  facts  having  been 
examined,  and  no  error  found  therein." 

These  are  the  facts  of  the  case,  so  far  as 
they  are  necessary  to  be  stated:  The  de- 
fendant is  the  owner  of  lands  u^n  the  beach 
of  Ijake  Ontario,  at  Charlotte,  m  this  state. 
Among  the  properties  comprehended  within 
its  ownership  was  a  bathing  establishment, 
to  which  was  appurtenant,  or  incidental,  a 
toboggan  slide.  The  latter  hod  been  con- 
structed, as  it  existed  at  the  time  of  the 
trial,  in  1800.  It  consisted  of  a  troughlike 
structure,  extending  from  a  platform, 
erected  some  26  feet  above  the  ground,  into 
the  waters  of  the  lake.  The  platform  was 
11  feet  2  inches  square,  made  of  planks,  and 
supported  with  a  framework  of  sills,  posts, 
and  cross-braces.  About  tbe  platform,  and 
designed  to  protect  it  upon  •  three  of  its 


NOTi. — For  other  cases  la  this  series  as  to 
liability  of  landlord  to  third  persoo  for  Inju- 
ries caused  by  condition  of  premises  in  pos- 
session of  tenant,  see  Lee  v.  McLaughlin  (Me.) 
26  L.  B.  A.  107,  and  note;  Henson  v.  Beck- 
wlth  (B.  I.)  38  B.  A.  717;  Canandalgua  v. 
Foster  (N.  Y.)  41  L.  IL  A.  554;  Waterhonse 
61  L.  R.  A. 


V.  Joseph  Scblltz  Brewing  Co.  (S.  D.)  48  Ij. 
R.  A.  167 ;  West  Chicago  Masonic  Asso.  v.  Cohn 
(III.)  66  L.  B.  A.  235 ;  Gardner  v.  Rhodes  (Oa.1 
S7  L.  B.  A.  749;  Lauer  v.  Palms  (Mich.)  68 
B.  A  67;  Brown  r.  White  (Pa.)  68  L.  B. 
A.  321 ;  and  Louisville  &  N.  Terminal  Co.  T. 
Jacobs  (Xenn.)  01  L.  R.  A.  188. 
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aideB,  was  a  raiting  4  feet  in  height;  con- 
sisting of  an  upper  rail,  and  of  another  rail 
intermediate  the  platform  and  the  upper 
rail.  The  spaces  between  this  middle  rail 
and  the  platform  and  the  upper  rail  were 
of  21  inciies  each.  An  access  to  the  plat- 
form from  the  lake  was  furnished  by  a 
space,  or  walk,  constructed  at  the  aide  of 
the  slide.  The  slide  was  continued  frxnn  the 
edge  of  the  platform  so  as  to  project  over  it 
to  a  point  about  over  the  center.  Upon  the 
projecting  portion  a  sled,  or  tobo^fan, 
would  be  placed  in  the  trough,  and  the  per- 
son taking  part  in  the  sport  would  throw 
hiniaelf  upon  the  toboggan  and  slide  down 
it  into  the  lake  waters.  A  step  was  placed 
upon  the  ptatform,  at  the  point  where  the 
walk  up  the  incline  terminated,  which  was 
about  10  inches  in  height  and  in  width,  and 
which  reached  from  the  side  of  the  txthog- 
gnn  slide  to  the  railing,  a  distance  of  some 
2J  feet.  The  walk  up  the  incline  and  the 
pintform  would,  of  course,  become  wet  from 
their  use  by  persons  coming  out  of  the 
water,  and  there  was  evidence  to  show  that 
a  person  had  slipped,  at  leas^  upon  the 
walk  in  consequence.  The  testimony  as  to 
how  the  accident  in  question  happened  was 
given  by  two  witnessed,  who  were  standing 
below,  upon  the  ground,  and  one  of  them, 
only,  was  able  to  describe  the  apparent  ac- 
tions of  the  deceased  before  and  as  he  fell 
from  the  platform.  The  witness  could  not 
see  the  surface  of  the  platform  nor  the  feet 
of  the  deceased;  but  he  described  the  latt«r 
as  falling  from  the  step,  feet  foremost, 
through  the  space  between  the  middle  rail 
and  the  floor  of  the  platform,  to  the  ground 
below,  and  striking,  in  his  full,  a  part  of 
the  structure.  Tli€  deceased  had  just 
mounted  upon  tlie  step,  and  had  placed  his 
sled  in  the  trough  of  the  slide,  when  his  feet 
sliot  out  from  under  him.  Whether  he 
slipped  while  in  the  act  of  throwing  himself 
upon  the  sled,  or  whether  he  lost  bis  balance 
from  some  otlier  cause  than  slipping,  was 
not  clear  from  the  evidence.  The  accident 
occurred  in  August.  1900,  and  the  premises 
wore  in  the  possession  of  one  Brig^,  under 
a  lease  by  the  defendant  for  the  sciison,  at  a 
fixed  rental,  liy  the  tpnns  of  the  lease,  the 
lensco  roiild  mnke  no  nltcnition  in  the  prem- 
ises without  the  written  consent  of  the  les- 
sor, and  reservation  was  niiide  to  the  latter 
of  the  right  to  permit  its  oflieers  and  agents 
to  enter  upon  the  premises  at  any  time  for 
the  purpose  of  exnniination,  or  of  doing  any 
work  necesjiary  for  the  care  and  preserva- 
tion  of  the  property. 

Jfr.  James  Breek  Perklvs,  for  appel- 
lant: 

There  was  evidence  of  negligence  in  the 
construction  of  the  platform  by  the  defend- 
ant, wliich  was  properly  submitted  to  the 
jury. 

Uoiinclltj  V.  Rochester,  42  App.  Div.  024, 
r>H  N.  V.  SuDp.  1140;  Quill  v.  Empire  Slate 
Trlrpli.  tt  Tclc(/.  Co.  92  Hun,  539.  37  N.  Y. 
Snpp,  1140;  Cl-sitlnnd  v.  New  Jersey  8.  B, 
Co.  125  N.  Y.  2U9,  20  N.  K  327;  Bubbell  v. 
61  L.  K.  A. 


Yonkers,  104  N.  Y.  434,  68  Am.  Ecp.  522, 
10  N.  K.  858;  Dinnihan  v.  Lake  Ontario 
Beach  Improv.  Co.  8  App.  Dir.  609,  40  N. 
Y.  Supp.  764. 

The  question  of  contributory  negligence 
was  properly  submitted  to  the  jury. 

Kelly  V.  Pclham  Hod  Elevating  Co.  51  N. 
Y.  S.  R.  549,  21  N,  Y.  Supp.  1107;  Crotby 
V.  yew  York  C.  d  U.  R.  R.  Co.  88  Him,  19l), 
34  N.  Y.  Supp.  714;  Dowd  v.  Tiew  York.  0. 
(f  W.  R.  Co.  170  N.  Y.  459,  63  N.  E.  541 ; 
Stackva  V.  ?iew  York  C.  d  H.  R.  R.  Co.  79 
N.  Y.  404;  Weil  v.  Dry  Dock,  E.  B,  A  B.  R. 
Co.  119  N.  Y.  147,  23  N.  E.  487. 

The  action  was  properly  brought  against 
the  defendant. 

i-'mncw  V.  Cockrell,  L.  R.  6  Q.  B.  501; 
Butcher  T.  Hyde,  10  Misc.  275,  30  N.  ¥. 
Supp.  1073;  Currier  v.  Boston  Music  Hall 
Asso.  135  Mass.  414;  Swords  v.  Kdqar,  59 
X.  Y.  28.  17  Am.  Rep.  295;  Wolf  v.  Kilpat- 
rick,  101  N.  Y.  146,  54  Am.  Rep.  072,  4 
N.  E.  188;  Edivards  v.  .Yetc  York  H.  R. 
Co.  98  N.  Y.  245,  50  Am.  Rep.  659;  Timlin 
V.  Standard  Oil  Co.  120  N.  Y.  514.  27  N.  E. 
78G;  Camp  v.  Wood,  76  N.  Y.  92,.  32  Am. 
Rep.  282;  Fom  v.  Buffalo  Park,  21  App. 
Wt.  321,  47  N.  Y.  Supp.  788;  Beck  v.  Car- 
ter, 68  N.  Y.  283,  23  Am.  Rep.  176;  Orote 
V.  Chester  <£  H.  R.  Co.  2  Exch.  2j1;  Camp- 
bell V.  Portland  Hugar  Co.  62  Me.  552,  Ifi 
Am.  Rep.  503;  Wendell  t.  Baxter,  12  Gray, 
494;  Tomle  V.  Hampton^  129  111.  370,  21  X. 
E.  800. 

Mr.  Charles  J.  Bissell,  with  Messrs. 
Satterlee,  Teoman,  &  Taylor,  for  re- 
spondent : 

Assuming  that  the  tenant  was  negligent 
in  this  case,  and  assuming  that  the  defend- 
ant would  have  been  guilty  of  negligence 
if  it  had  been  occupying  the  premises  and 
carrying  on  the  business,  instead  of  the  ten- 
ant, still,  the  defendant,  having  leased  the 
premises  to  the  occupant,  and  being  out  of 
pooscpRion,  is  not  liable. 

Jiiffc  V.  Uartcau,  60  N.  Y.  398,  15  Am. 
Rpp.  4:fS;  Eduarda  v.  yew  York  d  U.  It. 
Co.  98  N.  Y.  245,  60  Am.  Rep.  059;  Frank- 
lin V.  Itroicv,  118  N.  Y.  110,  6  L.  R.  A. 
770,  23  N'.  E.  120;  ilellen  v.  Morrill,  12t> 
Mass.  545,  30  Am.  Rep.  695;  2  Slicann.  & 
Redf.  Xe?.  4th  id.  §  711;  Burdick  v. 
CheaiUc,  26  Ohio  St.  397,  20  Am.  Rep.  767; 
Rohh\ii»  V.  Jones,  15  C.  B.  N.  S.  221;  J/c- 
Kenzle  v.  Cheatham,  83  Me.  643,  22  Atl. 
469;  Woods  V.  Haumkeag  Steam  Cotton  Co. 
134  Mass.  357.  45  Am.  Rep.  344;  Botre  v. 
Uunking,  135  Thinss.  380,  46  Am.  Rep.  471  ; 
Filloirs  V.  Oilhuber,  82  Wis.  039,  17  L.  R. 
A.  577,  52  N.  W.  307;  1  Thomp.  Xeg.  ft 
1154. 

There  is  no  question  of  nuisance  in  this 

case. 

^tcrprr  V.  Van  Sicklcn,  132  X.  Y.  490,  16 
L.  R.  A.  640.  30  N.  E.  987;  Murphy  v. 
Brooklyn.  98  N.  Y.  642;  Fisher  v.  Rankin, 
25  Al>b.  X.  C.  191.  7  N.  Y.  Supp.  837. 

The  qtiestion  whether  or  not  the  construc- 
tion was  negligent  ought  not  in  this  case  to 
be  left  to  a  jury.    The  question  is,  whether 
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an  ordinarily  prudent  man  would  have  been 
satisfied  with  the  construction  as  it  was. 

Larkin  v.  0'^eiU,  119  N.  Y.  221,  23  N. 
E.  563 ;  Crafter  v.  Metropolitan  R.  Co.  L.  R. 
1  C.  P.  300;  Bart  t.  Qrmnell,  122  N.  Y. 
371,  25  N.  E.  854;  Burke  v.  Witharhee,  B8 
N.  Y.  562;  Dougan  v.  Champlain  Transp. 
Co.  56  N.  Y.  1 ;  Loftua  v.  TJnion  Ferry  Co. 
84  N.  Y.  455,  38  Am.  Rep.  533;  Lafftin  v. 
Buffalo  d  B.  W.  R.  Co.  106  N.  Y.  136,  60 
Am.  Rep.  433,  12  N.  E.  599;  Craighead  v. 
Brooklyn  City  R.  Co.  123  N.  Y.  391,  25  N. 
E.  387  ;  Gla»icr  v.  Hebron,  131  N.  Y.  447, 
30  N.  K.  239;  Bubbell  t.  Yonkera,  104  N. 
Y.  434,  58  Am.  Rep.  522,  10  N.  E.  658; 
Favro  v.  Troy  <f  w.  T.  Bridge  Co.  4  App. 
Div.  241,  38  N.  Y.  Supp.  433;  Donnelly  v. 
Kocheatn;  166  N.  Y.  315,  59  N.  E.  989. 

If  there  was  negligence,  the  deceased  was 
guilty  of  contributory  negligence.  And  in 
any  event  the  proof  does  not  show  that  he 
was  free  from  contributory  negligence. 

Beach,  Contrib.  Neg.  §  37;  Koehler  v. 
Syracuse  Specialty  Mfg.  Co.  12  App,  Div. 
50.  42  X.  Y.  Supp.  182,  1105;  Tucker  v. 
Sew  York  C.  <f  H.  R.  R.  Co.  124  N.  Y.  308, 
26  N.  E.  916;  Hickey  v.  Taaffe,  105  N.  Y.  26, 
12  N.  K.  286;  Buckley  v.  Outta  Percha  d 
Rubber  Mfg.  Co.  113  N.  Y.  540,  21  N.  E. 
717;  Oglcy  v.  Miles,  139  N.  Y.  458,  34  N. 
E.  1059 ;  Ten  Broeck  v.  Wells,  F.  <E  Co.  47 
Fed.  600;  Doted  v.  A'eu;  York,  O.dW.B.  Co. 
170      Y.  459,  03  N.  E.  541. 

There  in  nothing  in  the  evidence  tending 
to  show  that  the  accident  was  not  the  re- 
sult of  Boraething  done  by  the  deceased  which 
it  was  n-;gligent  to  do. 

Bond  V.  Smith,  113  N.  Y.  378,  21  N.  £. 
128. 

Gray,  J'.,  delivered  the  opinion  of  the 

court ; 

The  appeal  from  the  order  of  reversal  per- 
mits of  our  reviewing  any  of  the  questions 
of  law  which  were  before  the  appellate  divi- 
sion.  Albrirtg  v.  Jiew  York  O.  <£  if.  R.  R. 
Co.  174  N.  Y.  179,  6U  N.  E.  663. 

Upon  the  facts  which  have  been  stated, 
the  first  question  for  our  consideration,  and 
one  wliich  is  much  dwelt  upon  by  the  de- 
fendant respondent,  is  whether,  if  the  ac- 
cident complained  of  is  attributable  to  neg- 
ligence in  the  construction  of  the  structure 
of  the  platform  to  be  used  in  connection 
with  the  toboggan  slide,  the  defendant  can 
be  held  to  have  been  responsible.  While,  as 
n  general  rule,  a  lessor,  in  the  absence  of 
any  agreement  or  of  fraud,  is  not  liable  to 
the  lessee  for  the  condition  or  tenantable 
use  of  premises  demised  (Sutton  v.  Temple, 
12  Mees.  &  W.  52;  Jafje  v.  Uarteau,  56  N. 
Y.  398,  15  Am.  Rep.  438),  that  rule  is  sub- 
ject to  exceptions.  If  the  premises  which 
arc  rented  are  in  such  a  dangerous  condi- 
tion as  to  constitute  a  nuisance  at  the  time 
of  tiie  renting,  the  lessor  remains  liable  fur 
tiie  consequences  of  the  nuisance,  notwith- 
standing that  his  lessee  may  also  be  liable. 
Sirords  V.  Edgar.  59  N.  Y.  28.  17  Am.  Rep. 
295.  If  the  premises  are  rented  for  a  public 
use  for  which  he  knows  that  tiiej  are  unfit 
61  L.  R.  A. 


and  dangerous,  he  is  guilty  of  negligencCr 
and  may  become  responsible  to  persons  suf- 
fering injury  while  rightfully  using  them. 
Such  instances  would  be  where  he  lets  ft 
warehouse  so  imperfectly  constructed  that 
the  floors  will  not  support  the  weight  neces- 
sarily upon  them;  or  where  he  lets  a  build- 
ing for  public  amusements,  or  exhibitions, 
or  other  public  purposes,  and  its  construc- 
tion is  so  unsafe,  structurally,  as  to  he  the 
cause  of  injury  to  anyone.  Francis  v.  Cock- 
rell,  L.  R.  5  Q.  B.  184,  501 ;  Fom  v.  Buffalo 
Park,  21  App.  Div.  321,  47  N.  Y.  Supp.  788^ 
Affirmed  in  103  X.  Y.,560,  67  K.  E.  1109; 
Bdwarda  v.  yetc  York  d  H.  R.  Co.  98 
Y.  245,  50  Am.  Rep.  659.  This  liability  for 
injuries,  attributable  to  the  unfit  eonditioa 
of  premises,  which  have  been  let  for  a  spe- 
cific purpose,  rests  upon  negligence;  that  is 
to  say,  upon  the  omission  of  a  duty  to  use 
due  care  in  their  erection  or  construction. 
The  law  holds  the  lessor  responsible,  not 
upon  any  contractual  obligation,  but  be- 
cause of  the  delictum.  H,  as  claimed  in 
this  case,  a  person  has  erected  a  structuro 
and  designed  it  for  the  use  of  the  public, 
which  was  either  structurally  defective,  or 
which  was  faulty  in  failing  to  afford  what, 
in  the  judgment  of  Yeasonable  men,  would 
be  a  proper  and  adequate  protection  to  per- 
sons using  it,  then  he  has  incurred  the  risk 
of  being  made  responsible  for  occurrences  re- 
sulting in  injury  to  anyone  by  reason  of  the 
faulty  construction.  The  contention  in  this 
case  is  that  the  toboggan  structure  was  un- 
safe for  the  specific  use  for  which  the  de- 
fendant intended  and  let  it  to  Brig^,  and 
the  question  is  simply  whether  the  platform 
was  built  in  so  reasonably  safe  a  manner  as 
to  prevfent  the  occurrence  of  accidents  which 
men  of  ordinary  prudence,  and  knowing  the 
nature  of  the  public  use  to  which  it  was  U> 
be  put,  mifiht  have  foreseen  as  possible. 
There  is  *a  difference  between  this  case  and 
other  cases  in  this:  That  the  defect  in  ques- 
tion wjis  not  in  the  supports  of  the  struc- 
ture, but  in  the  manner  in  which  the  rail- 
ing around  the  platform  was  constructed, 
which  rendered  it  possible  for  a  person  to 
fall  through  it  to  the  ground.  The  differ- 
ence, however,  is  not  one  which  affects  the 
doctrine  of  the  lessor's  responsibility;  for, 
obviously  enough,  the  essential  principle  of 
the  doctrine  is  the  omission  or  the  neglect 
of  a  duty,  in  preparing  a  structure  to  be 
put  to  a  particular  public  use,  to  make  it 
reasonably  fit  or  safe  for  that  use. 

In  my  opinion,  the  defendant,  having 
built  the  structure  for  the  amusement  or  en- 
tertainment of  the  public,  impliedly  war- 
ranted that  it  might  be  used  with  such 
safety  to  the  person  as  could  reasonably  be 
demanded. 

If,  then,  the  defendant  could  be  made  re- 
sponsible for  any  neglect  in  the  construction 
of  this  toboggan  slide,  the  question  then 
presents  itself  whether,  upon  the  evidence, 
the  couit  could  say  that,  as  matter  of  law, 
the  railing  constructed  about  the  platform 
was  a  reasonably  sufficient  protection  to  the 
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persons  using  it.  However  imperfectly  de- 
scribed the  occurrence  of  this  accident,  it  is 
certainly  evident  that  the  railing  was  not, 
as  it  existed,  sufficient  to  prevent  a  person 
falling  through  its  openings.  Whether  the 
dect^ii^eii  Slipped,  or  whether,  stumbling,  he 
ioat,  his  balance  when  in  the  act  of  making 
use  of  Ihe  slide,  is  not  material,  because,  in 
citiier  event,  the  particular  form  of  sport  to 
be  indulged  in  rendered  slipping  or  stum- 
bling a  reasonably  possible  occurrence.  All 
persons  were  invited,  upon  the  payment  of 
an  entrance  fee,  to  make  use  of  this  struc- 
ture, and  the  amusement  provided  for  in- 
voivwl  some  risks.  These  risks,  attending 
an  amuBcment  which  was  prepared  to  allure 
the  public  for  thoir  emolument,  the  propri- 
etors or  lessors  were  bound  to  anticipate 
and  to  protect  against,  so  far  as  they  were 
not  necessarily  incidental  thereto.  A  strict- 
er measure  of  duty  was  involved  in  prepar- 
ing f>uch  a  structure  to  induce  the  public 
use,  and  it  was  required  that  the  risks 
should  be  minimized  to  the  extent  that  rea- 
sonably prudent  men  might  foresee  the  ne- 
cessity of  doing  so.  The  risk  of  falling 
from  the  platform  may  have  been  apparent 
to  persons  using  it,  but  those  persons  had 
the  riglit  to  assume  that  they  went  there 
without  incurring  any  risk  which  might 
have  been  reasonably  anticipated  by  the  pro- 
prietor of  the  concern.  They  came  there  by 
mvitation,  and  with  the  right  to  believe 
that  every  reasonable  care  had  been  taken 
for  their  safety  in  the  erection  of  the  slide. 
That  nn  accident  of  the  same  kind  had  never 
before  happened  furnishes  no  ground  of  de- 
m  L.  JL  A. 


Apk., 

I  fense,  if  it  might  in  Teason  have  been  an- 
ticipated. Cleveland  v.  Kew  Jersey  iS.  B. 
Co.  125  N.  Y.  299,  26  K.  E.  327;  Donnelly 
v.  Rochester,  166  X.  Y.  315,  59  \.  E.  989. 

in  ray  opinion,  the  situation  being  such 
that  a  fall  from  the  platform  was  a  possi- 
ble occurrence  to  the  majority,  if  not  to  all, 
of  the  persons  who  used  the  toboggan  slide, 
a  question  of  fact  was  presented  upon  the 
evidence  whether  the  platform  structure 
had  been  constructed  with  that  due  care 
which,  in  the  judgment  of  prudent  men,  in 
view  of  tiie  purpose,  should  have  been  exer- 

I  cised  by  the  defendant.  That  question  was 
for  the  jury  to  answer. 

I  think  that  whether  the  deceased  was 
free  from  contributory  negligence  was  prop- 
erly left  to  the  jury.  The  circumstances 
under  which  the  deceased  was  seen  to  fall 
furnish  no  inference  that  he  was  careleiut. 
He  was  a  lad  of  some  fifteen  years  of  age, 
concededly  bright  and  active,  and  he  was 
engaged  in  doing  something  to  which  he  was 
expressly  invited.  The  court  could  not 
hold,  OB  matter  of  law,  under  the  circum- 
stances, that  he  had  contributed  to  the  re- 
sult. 

/  think  that  the  order  of  the  Appellate 
Division  should  be  reversed,  and  that  judg- 
ment sliould  be  ordered  to  be  entered  upon 
the  verdict  for  the  plaintiff,  with  costs  in 
all  the  courts. 

Parker,  Ch.  J.,  and  0*BrleK,  Bartlett, 
Halsht,  BCartim,  and  Waraar,  JJ.,  con- 
cur. 
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NORTH  CAROLINA  SUPREME  COURT. 


F.  N.  MULLEN 

V. 

LAKE  DRUMMOND  CANAL  ft  WATER 
COMPANY,  Appt. 

(180  N.  C  4M.) 

It  Tlie  title  of  one  In  poaaeaMlon  of  « 
rlvht  of  wmr  for  m,  canal  will.  In  the  ab- 
sence of  evldeoce  showlne  how  the  right  waa 
acquired,  or  Its  extent,  be  presumed  to  be  a 
mere  easement  limited  to  the  extent  to  which 
It  has  been  used. 

S.  The  BiibDilBaiaa  to  tlte  Jury,  Ik  mn 
aetloK  to  recover  da  ma  ires  for  In- 
Jvrlea  to  adjolalns  land  by  the  widening 
of  a  canal,  ot  an  Isane  as  to  permanent  dam- 
ages. Is.  In  effect,  a  statutory  condemnation  of 
an  additional  easement,  and  cannot  be  de- 
manded by  either  party  If  the  Injury  can  be 
remedied  at  reasonable  expense  without  In- 
terfering with  the  performance  by  the  canal 
company  of  Its  pnblle  duties. 

S.  A  osnal  eompamy  eaBm«»t  divert 
water  Into  Its  canal,  and  permit  It  to  Injure 


Note. — Cotutraotion  and  operatUm  of  oanalg. 

I.  Ab  public  improvement,  888. 
II.  SeguMUon  of  rightg. 

a.  What  map  be  aoqulreds  884. 

b.  What  i«  taken  or  aequlred,  836. 

c.  Extent  of  title,  888. 

d.  Compensation. 

1.  In  general,  841. 

2.  Amount,  844. 

3.  ^010  paid,  846. 

e.  Kemed]/, 

1.  In  general,  846. 

2.  Procedure,  847. 
t.  Other  matter*,  848. 

III.  Location,  849. 
IT.  Vee  of. 

a.  Aa  Mghwajf.  860. 

b.  Other  uses. 

1.  In  general,  852. 

2.  For  icater  power. 

fa)  Right  to  tue,  808. 
(b)  GFont  of  right.  854. 
V.  Injury  by  conetruation  and  wee,  808. 
VI.  Dvtp  to  patrona,  862. 
Tll.  Adfuncta  to  canal,  868. 
Tin.  Rii/hta  of  ewiter,  868. 
IX.  ^bandoiment  and  tranafer,  871. 
X.  Repair  and  Improvement,  870. 
XI.  Riparian  righta,  877. 
XII.  Preacription,  877. 

I.  Aa  puWe  improvemtent. 

Transportation  facilities  are  an  absolute  ne- 
cessity for  the  development  of  a  country.  Be- 
fore the  discovery  of  the  locomotive  the  only 
means  of  famishing  It  which  was  at  all  adequate 
In  the  absence  of  natural  waterways  was  the 
construction  of  artificial  ones.  Consequently, 
In  the  early  history  of  this  conntry  artificial 
waterwnys,  or  canals,  were  regarded  as  public 
Improvements  within  the  power  of  tbe  govern- 
ment to  make,  if  It  was  not  Its  doty  to  make 
them  as  much  as  state  roads,  forts,  or  other 
things  which  were  regarded  aa  peculiarly  wltbln 
the  scope  of  governmental  power.  Such  Im- 
provements,  however,  proved  expensive,  and 
placed  a  Inirden  of  taxation  upon  tbe  people,  and 
the  expenditure  of  the  money  Involved  la  their 
construction  proved  a  severe  strain  on  otDcIal 
tionesty,  so  that,  with  the  advent  of  the  rail- 
mad,  there  was  a  popnlar  revolt  against  the 
«1  L.  R.  A. 


adjoining  proprietors  by  soaking  through  the 
embankments. 
4.    A  lower  owner  cannot  obstruct  a 
natural  waterwar  BO  as  to  flood  the  lands 
above  blm. 

C  A  sweat  ditch  constructed  by  a 
canal  eompaar  along  Its  embankment 
either  upon  the  site  of  an  old  waterway  which 
drained  adjoining  property,  or  as  a  substitute 
for  one  running  In  tbe  same  general  direction, 
must  be  considered  as  tbe  waterway,  so  that 
It  cannot  be  closed  without  liability  for  the 
Injuries  thereby  Inflicted  on  the  upper  owner. 

O.  No  Injuries  are  contemplated  In  the 
orlslnal  condemnation  of  a  rlsht  ot 
way-  for  a  eanal  for  which  damages  must 
be  allowed,  except  such  as  necessarily  arise  In 
the  proper  construction  of  the  work. 

T.  The  rule  permitting  the  aeqnlsltlon 
of  an  eaatement  by  the  payment  of  per- 
manent damages  for  Injuries  done  to  adjoin- 
Ing  property  by  tbe  construction  of  a  public 
work  Is  applicable  In  fiivor  of  canal  com- 
panies. 

(June  18.  1902.) 


govemmeht's  undertaking  sueb  work ;  and  It  la 
prohibited  now  In  many  constitutions.  The  ob- 
ject, however,  is  so  far  of  a  public  nature  that 
private  corporations  may  be  organised  tor  tbelr 
construction,  and  they  may  be  clothed  with  the 
power  of  eminent  dcnnalB  to  secure  a  right  of 
way  and  a  supply  of  water,  and  tbey  may  be 
endowed  with  a  franchise  to  take  tolla  for  the 
use  of  the  Improvement. 

The  legislature  may  impose  a  local  tax  upon 
the  parties  benefited  by  a  canal  to  pay  for  Its 
construction,  although  certain  private  Individ- 
uals, to  obtain  the  location  of  tbe  canal  at  ttwt 
place,  entered  into  a  bond  conditioned  to  pay 
the  expense  of  such  construction.  Thomas  v. 
Leland,  24  Wend.  65. 

A  river  does  not  become  a  canal  from  having 
Its  navigation  Improved  by  artificial  means, 
wltbln  the  meaning  of  the  constitutional  provi- 
sion prohibiting  the  general  assembly  from  loan- 
ing the  credit  of  the  state,  or  making  appropria- 
tions from  the  treasury  In  aid  of  railroads  and 
canals,  so  as  to  render  It  unlawful  for  the  atate 
to  fesume  control  of  works  conntructed  tor  the 
Improvement  of  the  navigation  of  certain  riv- 
ers by  a  company  whose  franchise  Is  Conrfelted 
by  misuaer.  People  ew  rel.  Atty.  Oen.  v.  Kan- 
kakee River  Improv.  Co.  103  111.  491. 

A  atate  which  grants  to  Indlvldoals-autborlied 
to  cut  a  canal  the  right  to  use  state  lands  ad- 
jacent thereto  for  a  term  of  years,  and  wblch 
confers  on  them  a  preference  In  the  purchase  of 
lands  drained  by  the  canal,  does  not  thereby 
give  state  aid  contrary  to  a  constitutional  pro- 
vision. State  ear  rel.  Belden  v.  Burgess,  28  La. 
Ann.  225. 

An  act  authorizing  counties  to  condemn  land 
for  a  right  of  way  for  a  ship  canal  projected  by 
the  general  government  is  not  In  violation  of  a 
constitutional  provision  forbidding  counties  to 
give  money  or  property,  etc.,  to  or  In  aid  of 
any  Individual,  association,  company,  or  cor- 
poration, SB  neither  tbe  stste  nor  the  United 
States  can  be  brohght  within  tbe  meaning  of 
that  provision.  Lancey  v.  King  County,  16 
Wash.  9,  34  L.  R.  A  817,  45  Fac.  646. 

The  fact  that  It  Is  proposed  to  convey  the 
right  of  way  for  a  ship  canal,  when  obtained,  to 
the  United  States,  does  not  render  tbe  act  ftu- 
tborlzlng  the  counties  in  which  It  extends  to  ac- 
quire such  right  of  way  void  aa  the  exercise  of 
the  state's  eminent  domain  for  the  use  and 
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NOBTH  CABOUNA 


SUFSEHB  OOUST. 


Jew, 


APPRAX  hj  defendant  from  a  judgment  of 
the  Superior  Court  for  Camden  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  flooding  of  hia  laud. 
Affirmed, 

Statement      Donglu,  J.: 

This  is  an  action  for  damages  to  plaintiff's 
land  by  the  discharge  thereon  of  diverted 
water  and  the  obstruction  of  a  ditoh  by 
which  it  had  been  previously  drained.  The 
defendant  owns  and  operates  what  is  known 
as  the  "Dismal  Swamp  canal,"  between  the 
Pasquotank  river,  in  Korth  Carolina,  and 
Elizabeth  river,  in  Virginia.  The  plaintiff 
owns  the  land  in  question,  which  is  situated 
in  Camden  county,  adjacent  to  and  border- 
ing on  said  canal  for  about  %  of  a  mile.  The 
water  in  said  canal  was  artificially  brought 
and  maintained  therein  by  locks  and  banks 

benefit  of  the  United  States,  where  tbe  «aoal 
will  be  mere);  regulated  by  tbe  general  govern- 
ment for  tbe  use  of  tbe  general  pnbllc  as  a 
great  public  waterway  of  great  local  benefit  to 
the  counties  through  wblch  It  paases, — especial- 
ly as  there  are  no  express  constitutional  provi- 
sions prohibiting  It.  11>id. 

Sucb  an  act  authorizing  the  county  to  levy  a 
tax  for  the  prosecatlon  of  the  work  Is  not  In 
violation  of  a  constitutional  provision  prohibit- 
ing counties  from  Incurring  debt  for  any  other 
than  strictly  county  purposes,  when  such  canal 
will  be  a  public  Improvement  entirely  within 
the  limits  of  the  county,  and  Is  for  the  purpose 
of  connecting  inland  waterways  with  the  ocean, 
the  beneflts  from  wblch  will  be  largely  local  not- 
wltbstaadlng  the  fact  that  It  may  also  be  of 
great  general  benefit.  Ibid. 

A  state  does  not  acquire  title  to  a  strip  of 
land  80  feet  wide  on  each  side  of  a  cabal  by 
virtue  of  an  act  of  Congress  granting  the  same 
npon  certain  conditions.  In  the  absence  of  any 
showing  that  those  conditions  were  ever  com- 
piled with,— especially  wbere  It  appears  that 
the  canal.  In  aid  of  which  the  act  was  passed, 
was  finally  constructed  under  a  subsequent  act 
of  Congress  not  referring  to  the  former  act,  and 
granting  other  land  In  aid  of  the  proposed 
canal.  WerlIng  v.  Ingenoll,  182  111.  25,  K4  N. 
E.  lOOS,  Affirmed  In  181  U.  8.  131,  46  L.  ed. 
782,  21  Sup.  Ct.  Rep.  570. 

Tbe  provisions  In  tbe  act  of  Congress  grant- 
ing  land  to  the  state  of  Ulchlgan  In  aid  of  the 
construction  of  the  Portage  ship  canal,  that  It 
shall  be  a  public  highway  free  of  toll  for  United 
States  vessela,  and  stipulating  that,  when  the 
whole  expenditures  are  reimbursed,  either  by 
tolls  or  by  payment  from  tbe  United  States,  tbe 
subsequent  tolls  shall  be  confined  to  what  may 
be  necessary  to  preserve  the  canal, — do  not  con- 
template that  the  canal,  upon  its  completion, 
shall  remain  in  the  possession  of  the  state  as  a 
trust  for  the  United  States ;  but,  under  tbe  con- 
gressional and  state  lei^slatlon  concerning  It, 
the  Lake  Superior  ship  canal  company  Is  enti- 
tled to  its  possession.  People  ae  rel.  Atty. 
Gen,  V.  Lake  Superior  Bbip  Canal,  B.  &  Iron 
Co.  82  Mich.  233. 

Authority  vested  by  Congress  In  the  Secre- 
tary of  War  to  prescribe  ru^  and  regulations 
for  the  use,  administration,  and  navigation  of 
canals  owned  by  the  United  Stotes  Is  not  invalid 
as  a  deletatlon  of  legislative  power;  but  rules 
made  thereunder  have  the  force  of  law,  and 
persons  violating  them  by  drawing  off  water 
from  the  canal  are  punlBbable  under  the  provi- 
sions of  tbe  act.  United  States  v.  Ormsbee,  74 
Ved.  207. 
61  L.  R.  A. 


at  an  elevation  several  feet  higher  than  the 
surrounding  land.  The  banks  of  the  canal 
not  being  sufficient  to  prevent  the  water 
from  leaking  throu^  them  and  running  up- 
on the  lands  of  adjacent  ownien,  the  ducnd- 
ant  had  oonstrueted  and  maintained,  prior  to 
1898,  ditches  parallel  with  its  canal,  and  ad- 
jacent thereto,  to  catch  and  cany  off  thft 
water  percolatimr  through  its  banu,  or  fall- 
ing thereon.  These  were  called  "sweat 
ditches,"  and  emptied  into  a  natural  water 
course  known  as  "Joyce's  creek."  The  ditch 
adjacent  to  tbe  plaintiff's  land  was  also  the 
"lead  ditch"  to  his  farm,  being  the  only  prac- 
tical outlet  for  the  drainage  of  about  135 
acres  of  his  land.  In  1898  and  1899  the  de- 
fendant widened  and  deepened  its  canal,  and 
raised  its  banks  and  the  water  therein.  In 
doing  so,  it  threw  large  quantities  of  mud 
and  sand  into  the  sweat  and  lead  ditch, 

Tbe  floating  of  wood,  lomber,  and  other  ma- 
terials to  market,  and  the  supplying  of  pure  wa- 
ter to  a  city,  are  matters  In  wblch  the  public 
have  an  Interest  Jnstlfylnv  the  exercise  of  the 
power  of  eminent  domain  for  tbe  approprlatlw 
of  land  for  the  construction  of  a  canal  or  Oame 
for  that  purpose.  Dalles  Lumbering  Co.  t. 
Urqohart,  16  Or.  67,  19  Pac.  78. 

Acts  of  Parliament  authorising  tbe  coostmc- 
tlon  of  navigable  canals  are  to  be  constmed  In 
favor  of  tbe  public.  Priestley  v.  Fonldi.  2 
Mann.  &  Q.  175,  2  Scott  N.  S.  265,  2  Railway 
Gas.  422. 

A  statutory  provision  authorising  a  city  to 
cause  common  sewers,  drains,  and  canals  to  bt 
constructed  means  canals  for  drainage,  and  not 
for  navigation.  Louisiana  State  Bank  v.  Or^ 
leans  Nav.  Co.  3  La.  Ann.  294. 

A  corporation  for  the  construction  of  a  canal 
for  the  purposes  of  navigation  is  not  authorized 
by  a  statute  permitting  the  organization  of  cor- 
porations for  tbe  construction  of  canals  for  Irri- 
gation and  manufacturing  purposes.  Texas  A 
M.  R.  Canal  A  NaT.  Co.  v.  Galveston  County  Ct. 
45  Tex.  274. 

The  Nebraska  act  providing  for  the  appoint- 
ment of  a  board  of  trustees  to  constitute  a  body 
corporate  and  politic  to  sue  and  be  sned,  coo- 
tract  and  be  contracted  with,  acquire  and  bold 
real  estate  and  personal  property  In  its  cor- 
porate name,  have  a  seal,  and  construct  and  op- 
erate a  canal  for  commercial  purposes,  and  tor 
supplying  power,  heat,  and  light,  does  not  cre- 
ate a  municipal  corporation,  and,  as  attempting 
to  create  a  corporation  Is  nugatory,  because  In 
effect  the  general  corporation  law  Is  attempted 
to  be  amended  thereby  without  Its  provision  be- 
ing referred  to  In  any  way  In  the  amendatorr 
act.  State  ew  rcL  Patterson  v.  DoogUa  County, 
47  Neb.  428,  66  N.  W.  434. 

II.  Acquiatticn  of  righU. 
a.  What  may  be  aequired. 

When  It  Is  established  that  a  canal  Is  a  pub- 
lic Improvement  for  which  tbe  right  of  eminent 
domain  may  be  exercised,  then  tbe  cmicIosIod 
follows  that  everything  may  be  taken  which  la 
necessary  to  tbe  completion  of  the  enterprise. 

A  company  Incorporated  to  construct  an  ex- 
tensive line  of  canal,  and  connected  with  other 
large  canal  systems.  Is  engaged  In  a  public  work 
for  which  private  property  may  be  taken  as  in 
the  case  of  other  public  uses.  Wlllyard  v.  Ham- 
ilton, T  Oblo,  pt.  2,  p.  Ill,  SO  Am.  Dec  195. 

An  Incorporated  lomber  company  has  the 
right,  under  tbe  laws  of  Oregon,  to  condeno 
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whereby  it  waa  obstructed  to  auch  an  extent 
as  to  flood  and  injure  the  plaintiflF'a  land. 
The  complaint  is  as  follows:  "The  plain- 
tiff complaining  of  the  defendant,  alleges: 
(1)  That  he  is  a  resident  of  Camden  county, 
state  of  North  Carolina.  (2)  That  the  de- 
fendant is  a  conoration  duly  incorporated 
under  the  laws  oithe  stst^  of  Tir^nia,  as  he 
ia  informed  and  believes,  and  opiating  a 
canal  business  in  the  state  of  Virginia  and 
the  state  of  North  Carolina,  and  it  owns 
what  is  known  as  the  canal  property  former- 
ly known  as  the  'Dismal  Swamp  canal,' 
which  runs  from  Elizabeth  river,  state  of 
Virginia,  to  Pasquotank  river,  state  of  North 
Carolina,  by  way  of  Deep  creek  and  South 
Mils.  (S)  That  the  defendant  daring  1898 
made  a  change  in  the  width  of  this  canal, 
and,  in  doing  so,  filled  up  what  is  known  as 
the  'sweat  diteh*  to  the  canal,  and  also  the 


^ead  ditch  of  this  plaintiff,  leading  from  his 
farm,  hereinafter  described,  to  the  creek ;  be- 
ing the  only  practical  way  by  which  he  can 
drain  said  farm.  (4)  That  the  plaintiff  is 
the  owner  of  and  in  possession  of  that  cer- 
tain tract  of  land  known  as  the  'old  tract,* 
containing  250  acres,  more  or  less,  and  being 
a  part  of  the  'old  farm,'  Uiat  the  plaintiff  is 
now  in  possession  of,  adjoining  the  lands  of 
the  Isaac  Burnham  heirs,  Mrs.  H.  C.  Finnix, 
Wm.  Eason,  S.  O,  Mullen,  main  road,  and 
others.  (5)  That  the  defendant,  its  agents 
and  employees  and  contractors,  n^li^ently 
and  carelessly  threw  dirt  and  water  in  the 
lead  ditch  aforesaid,  draining  said  farm,  and 
threw  water  and  mud  upon  tiie  lands  of  said 
farm,  and  in  this  manner  seriously  damaged 
both  the  crops  upon  said  lands  and  the  lands 
themselves.  (6)  That  by  such  unlawful  con- 
duct  the  defendant  caused  the  lead  ditch  to 


land  for  the  purpose  of  conatracting  a  flnme  to 
eonvey  iamber  from  Its  mills  to  a  city.  Maffet 
V.  Quine,  83  Fed.  847. 

The  state  ma;  legally  appropriate  the  land  of 
a  private  dtlxen  for  canal  purposes,  and  ac- 
quire title  thereto.  It  means  are  provided  for 
making  compensation  afterwards  If  claimed. 
Blrdsall  v.  Cary,  66  How.  Pr.  358. 

Tbe  power  to  take  private  property  for  pub- 
lie  use  for  canal  pnrposea  upon  Just  ctmipeiiaa- 
tloQ  Is  not  a  power  In  derogation  of  common 
rlgbt  BO  as  to  Justify  the  court  In  confining  the 
words  of  the  charter  of  a  canal  company  to  their 
strictest  and  atrongest  sense  against  the  com- 
pany. Chesapeake  &  O.  Canal  Co.  v.  Key,  8 
Crancb,  C.  C.  599,  Fed.  Caa  No.  2,649. 

Land  taken  for  the  purposes  of  the  Chesa- 
peake &  Ohio  canal  Is  taken  for  pnbllc  use. 
Ibid. 

A  state  may  appropriate  land  to  be  used  In 
CMinectlon  with  a  canal  as  a  wharf,  or  exca- 
vated as  a  basin,  as  the  wanta  of  the  canal 
might  require,  under  the  provision  of  a  statute 
antborizlDg  the  entry  upon,  and  taking  poaaes- 
alon  of,  and  using,  any  land,  waters,  streams, 
etc.,  necessary  for  the  conslmctlon  of  all  such 
canals,  feeders,  dikes,  locks,  dams,  and  other 
woiiiB  as  the  canal  «Hnml«toners  may  think 
proper  in  the  prosecntloD  of  said  work.  Nelson 
V.  Fleming,  CSS  Ind.  810. 

A  provision  In  the  charter  of  a  canal  com- 
pany authorizing  the  taking  of  land  by  the  com- 
pany before  the  asaesanent  of  damages,  neces- 
sary for  coQBtructing  a  canal  and  hydraulic 
works  desirable  to  be  connected  wltb  It,  and 
also  for  works  necessary  for  its  navigation,  will 
aatbortice  the  taking  of  an  owner's  land  ad- 
joining a  lock  and  hydraulic  power  as  a  site  for 
a  grtstmlU  and  other  mills  and  factories.  Such 
a  provision  Is  not  'nconslstent  with  the  conatl- 
tntlonal  clauee  prohlbltloff  the  taking  of  private 
property  for  public  use  without  Juat  compensa- 
tion.   Hanklns  v.  Lawrence,  8  Blackf.  266. 

UaterlaJs. 

Statutory  authority  to  take  "land"  for  the 
construction  of  a  canal  will  give  the  right  to 
take  the  stone  In  the  earth  which  Is  needed  for 
that  purpose.    Baker  v.  Johnson,  2  Hill,  342. 

Under  the  New  York  statute  for  the  connec- 
tion of  Lake  Champlafn  with  the  Hudson  river, 
which  aatborlses  the  canal  commlsslonera  to  en- 
ter upon  lands  adjdolng  the  improvement  and 
take  such  stone  as  may  be  necessary  tor  the 
work,  they  may  enter  on  lands  near  the  Hudson 
to  take  Btone  from  a  ledge  of  rock  In  a  hill  60 
rods  from  the  river,  wUcb  are  necessary  for 
completing  a  lock  and  dam  at  the  connection  of 
ei  L.  R.  A. 


the  canal  with  the  river.  Jerome  v.  Rosa,  7 
Johns.  Ch.  315,  11  Am.  Dec  484. 

Under  a  statute  permitting  canal  commis- 
sioners to  enter  upon  premises  contiguous  to  a 
state  canal  and  procure  materials  to  make  neces- 
sary repairs  whenever  navigation  shall  be  In- 
terrupted or  endangered,  there  Is  a  right  to  en- 
ter upon  such  lands  and  take  materials  for  or- 
dinary repairs  whenever  navigatlwi  la  en- 
dangered by  want  of  them.  Ten  Broeck  v.  Sher- 
rill,  71  N.  Y.  276. 

Tbe  authority  given  by  a  statute  providing 
for  a  canal,  to  take  materials  for  the  prosecu- 
tion of  the  Improvements  Intended  thereby,  ex- 
tends to  tbe  taking  of  materials  for  repairs 
necessitated  by  a  breach  therein, — at  least  where 
necessei7  for  tbe  purpose  of  the  completing  of 
tbe  canal  and  rendering  It  navigable.  Bates  v. 
Cooper,  5  Ohio,  116. 

In  Lyon  v.  Jerome,  IS  Wend.  669,  It  was  held 
that,  under  a  statute  permitting  commissioners 
for  the  constmctlon  of  a  canal  to  enter  by  them- 
selves, tbeir  agents,  or  eivlneers  upon  lands  of 
Individuals  and  take  materials  for  the  prosecu- 
tion of  the  work,  the  engineers  need  not  ot>- 
tain  express  orders  or  directions  from  the  com- 
missioners tor  each  act  of  entry  committed  by 
them. 

But  that  case  was  reversed  In  26  Wend.  4SS, 

37  Am.  Dec.  271,  where  tbe  court  beld  that  such 
statutory  authority  must  be  exercised  by  the 
commlssiwers  In  person,  or  by  others  under 
tbeir  express  direction. 

Propertjf  devoted  to  other  puWo  uses. 

Property  devoted  to  public  use  Is  not  exempt 

from  appropriation  for  other  uses,  but  the  right 
to  appropriate  it  must  be  given  expressly,  or 
by  auch  plain  Implication  as  to  leave  no  room 
to  doubt  that  such  Is  tbe  legislative  Intent. 

A  canal  company  may  appropriate  tbe  streets 
of  a  municipal  corporation  when  necessary  to 
fulfil  the  requirements  of  Its  charter.  James 
River  &  K.  Co.  v.  Anderson.  12  Leigh,  278. 

But  tbe  taking  of  land  designated  as  s  public 
street  and  In  reference  to  which  lots  have  been 
sold  1b  not  Justified  on  the  part  of  tbe  vendor 
because  It  Is  desired  for  canal  purposes,  but  tbe 
property  should  be  expropriated  in  accordance 
with  tbe  forms  of  law.  Bmnlng  v.  New  Or- 
leans Canal  t  Bkg.  Co.  12  La.  Ann.  541. 

Legislative  authority  to  construct  a  canal 
along  a  coonty  road,  followed  by  actual  work 
upon  tbe  canal,  will  work  a  discontinuance  of 
the  road.    Tinker  v.  Russell,  14  Pick.  270. 

Where  the  rights  of  a  canal  company  come  In 
conflict  wltb  tbe  rights  of  tbe  public  in  a  high- 
way, the  pnbllc  will  be  required  to  yield  Its 
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be  insufiicieiit  to  carry  off  the  water  fromf 
said  lands,  aod  banked  the  water  and  forced 
it  back  upon  the  {aim,  and  in  this  manner 
drowned  and  serionsly  Injured  and  destroyed 

the  crops  growing  upon  said  lands  during  the 
years  1H08  and  1809.  (7)  That  said  unlaw- 
ful conduct  of  the  defendant  not  only  dam- 
aged the  crops,  but,  by  forcing  the  water 
back  upon  the  lands  and  ponding  same  upon 
the  lands,  has  seriously  and  greatly  damaged 
said  lands,  causing  the  water  to  lie  upon 
same,  and  the  land  to  sour,  and  seriously  in- 
jure its  yielding  power,  and  greatly  damage 
same.  (8)  That  it  was  the  duty  of  said 
canal  company  to  keep  said  sweat  ditch 
cleared  out  and  of  sufficient  capacity  to 
carry  off  all  the  water,  and  it  was  its  duty 
to  protect  same  against  the  carelessness  and 
wrongdoings  committed  by  its  agents  and 
employees  as  aforesaid.    (9)  By  reason  of 


said  unlawful  and  n^ligent  acts  and  doings 
of  the  defendant,  the  plaintiff  has  been  dam* 
aged  in  the  sum  of  %900,  according  to  his 
best  judgment  and  bdief.  Wherefore,"  etc 
The  defendant,  answering  the  complaint, 
says:  "(1)  That  S  1  thereof  is  true.  (2) 
That  S  2  thereof  is  true.  (3)  That  S  3 
thereof  is  untrue.  (4)  That  he  has  no 
knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  matters  and  things  in  }  4 
thereof,  and  therefore  denies  the  same.  (5) 
That  S  5  thereof  is  untrue.  (6)  That  S  6 
thereof  is  untrue.  ( 7 )  That  S  7  thereof  ib 
untrue.  (8)  That  {  8  thereof  is  untrue. 
(9)  That  8  9  thereof  is  untrue.  Wherefore 
defendant  demands  judgment  that  he  ^ 
without  day,  and  recover  his  costs."  The  is- 
sues submitted,  and  answers  thereto,  were 
as  follows :  "  ( 1 )  Did  defendant  wrongfully 
and  negligently  damage  the  lands  and  crops 


'rights  to  such  an  extent,  ooly,  as  may  be  rea- 
sonably necessary  to  enable  the  canal  company 
to  accompUsb  tbe  purposes  for  which  It  was  cre- 
ated. Lehigh  Valley  R.  Co.  t.  Orange  Water 
Co.  42  N.  J.  Eq.  205,  7  Atl.  6S8. 

A  city  authorized  by  Its  charter  to  take  lands 
for  canal  parposes  may,  lor  the  purpose  of  ex- 
ten^ng  a  canal,  condemn  the  land  oS  a  railroad 
company.  Re  Uain  St  U.  Street  Canal,  60  How. 
Ft.  70. 

An  application  for  appointment  of  commis- 
sioners to  appraise  damages  for  land  to  be  taken 
for  canal  purposes  raises  a  question  for  the 
court  as  to  whether  statutory  authority  to  take 
land  for  a  canal,  without  more,  gives  a  right  to 
take  property  already  In  poBsession  of  a  railroad 
company  under  the  right  of  eminent  domain. 
Re  Buffalo.  64  N.  Y.  647. 

Power  of  a  mnnicipal  corporation  to  take  for 
canal  purposes  land  appropriated  by  railroad 
compaoies  as  part  of  their  right  of  way  must 
be  expressly  given,  or  must  be  necessary  to  the 
attainment  of  the  object  for  which  the  grant  to 
the  municipal  corporation  was  made.  Buf- 
falo, 68  N.  Y.  167. 

b.  What  it  taken  or  acquired. 

When  a  canal  company  has  the  right  to  di- 
vert water  from  a  mill  privilege  tor  an  annual 
compensation,  there  Is  no  taking  under  its  pow- 
ers of  eminent  domain  until  it  does  not  renew 
the  agreement  but  continues  to  use  the  water. 
Hellman  v.  Union  Canal  Co.  50  Pa.  208. 

To  acquire  the  title  to  lands  for  caoal  pur- 
poees  by  appropriation,  the  state  of  Ohio,  under 
the  act  of  February  4,  1825  (25  Ohio  Laws, 
67),  was  required  to  assert  such  exclusive  con- 
trol of  the  lands  taken  as  to  pot  the  owner  on 
notice  that  the  property  bad  been  taken  by  the 
state  for  its  own,  and  incorporated  as  part  of 
the  canal  system,  go  as  to  afford  said  owner  op- 
portunity of  demanding  an  appraisement  of  the 
damages,  If  any,  resulting  over  and  above  the 
benefits  received.  Smith  t.  State,  59  Ohio  St. 
278,  52  N.  E.  638. 

A  mere  occupation  of  lands  by  the  state  for 
canal  purposes,  under  the  Ohio  statute,  con- 
stitutes a  seizure  and  appropriation  therefor, 
and  vests  In  the  state  a  title  in  fee  simple  there- 
to, leaving  to  the  owner  simply  a  claim  for  com- 
pensation. State  cx  rel.  Richards  v.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  53  Ohio  St.  189,  41  N.  E. 
205 ;  State  v.  Griftner,  61  Ohio  St.  201,  "55  N. 
K.  612. 

Where  a  portion  of  land  was  surrendered  to 
the  Crown  at  a  certain  price  per  acre  to  be 
overflowed  with  water  for  the  purposes  of  a 
canal,  and  a  plan  was  made  showing  the  land 
61  L.  R.  A. 


surrendered  as  covered  with  water  and  the  re- 
mainder dry  land,  which  turned  out  to  be  ex- 
tremely Inaccurate,  covering  much  more  land 
than  was  in  reality  submerged,  the  grantor  Is 
nevertheless  entitled  to  retain  only  the  land 
shown  as  dry  on  the  plan.  Doe  ex  dem.  (Slider- 
deeve  v.  Kennedy,  5  U.  C.  Q.  B.  405. 

The  act  of  a  canal  company  In  snrveylng  land 
and  ascertaining  the  number  of  acres  required, 
and  taking  possession  thereof,  cutting  down  and 
burning  the  timbers  growing  thereon,  and  con- 
Btructlng  a  reservoir  on  a  creek  running  through 
the  same  with  locks  at  each  end,  and  using  It 
for  the  supplying  of  water  to  the  cansi.  Is  an 
appropriation  of  the  land  for  canal  purposes ; 
and,  after  the  lapse  of  many  years,  it  will  be 
presumed  that  the  damages  were  assessed  and 
tendered,  or  were  wslved  so  as  to  Teat  a  tee- 
simple  title  thereof  In  the  company,  where  It 
acquired  that  title  to  all  other  lands  appro- 
priated for  the  canal.  Blair  t.  KIger,  111  Xnd. 
193.  12  N.  K.  293. 

The  fact  that  by  a  freshet  a  canal  was  washed 
away  so  as  to  return  to  its  natural  channel 
water  diverted  by  the  original  constmction  of 
the  canal  does  not  render  a  repair  of  the  canal 
a  new  appropriation  of  the  waters,  so  ss  to 
entitle  riparian  owners  who  had  neglected  to 
Institute  proceedings  for  the  assessment  of  their 
damages  within  the  time  from  the  original  con- 
struction, fixed  by  statute  In  trttieh  to  Institute 
such  proceedings,  to  count  the  time  from  sueb 
restoration,  where  the  original  taking  was  by 
authority  of  law,  with  intent  to  appropriate 
permanently,  and  which  appropriation  was 
never  voluntarily  rellnqnisbed.  Null  T.  White 
Water  Valley  Cnnal  Co.  4  Ind.  481. 

Mere  words  of  appropriation  of  the  water  of 
a  lake  for  canal  purpoaea,  without  any  act  to- 
ward carrying  the  appropriation  Into  execution, 
are  not  sufficient  to  give  the  owners  of  milts  oa 
the  outlet  a  claim  for  damages  against  the  sUte. 
Wnller  v.  State.  144  N.  Y.  579,  39  N.  E.  680. 

Land  set  apart  for  a  canal,  which  was 
granted  by  the  inadvertence  of  the  Crown  be- 
fore the  passing  of  a  statute  vesting  such  lands 
In  the  ordnauce  department,  are  reveated  in  the 
Crown  by  being  afterwards  marked  out  and  re- 
served by  tbe  ordnance  department  na  necessary 
for  the  canal.  Doe  ex  dem.  Malloch  v.  Iler 
Majesty's  Ordnance,  3  U.  C  Q.  B.  887. 

Where  the  state  has  acquired  the  right  to  use 
tbe  water  of  a  stream  for  a  lock  navigation, 
"provided  that  It  shall  not  use  the  water  for 
any  other  purpose  than  the  navigation,  subject 
to  which  the  riparian  ownera  are  entitled  to  use 
the  waters  of  the  stream,  the  state  will  be  liable 
under  a  statute  giving  a  claim  against  it  for 
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of  the  plaintiff  as  allied T  Yee.  (2)  What 
permanent  damage  has  the  plaintiff  sus- 
tained to  his  lands  T  $100.  (3)  What  dam- 
age has  he  tiustained  annually  to  hia  crops 
for  1899  and  for  19001  1899,  $363.60;  1900. 
»226.76» 

Mesara.  Shepherd  ft  Shepherd  and 
Pmden  A  Pmdeu  for  appellant. 

ilesara.  E.  F.  Aydlett  and  P.  H.  Wil- 
liams, for  appellee: 

Having  brought  water  into  its  canal, 
raised  it  higher  than  the  adjacent  lands,  and 
not  having  constructed  its  banks  sufficiently 
to  prevent  the  water  from  percolating  and 
leaking  through  them  and  flooding  the  lands 
of  its  neighbors,  it  was  the  duty  of  the  de- 
fendant to  provide  some  precaution  and  some 
means  for  taking  care  of  the  water  leaking 
from  its  canal. 


Injury  sustained  through  the  management  of 

the  canals  In  case  the  water  Is  wasted  by  the 
walls  sod  gntes  becomtag  out  ol  repair  so  that 
the  water  does  not  flow  in  Its  usual  course. 
Sllaby  iUg.  Co.  T.  State,  104  N.  Y.  662,  11  M.  E. 
264. 

The  laud  which  a  state  took  for  a  caual  will 
be  prpsumed  to  have  been  of  the  wldtb  neces- 
sary for  the  reasonable  eujojroeat  of  all  rights 
appertaining  to  a  caual.  PennBylvanla  Caual 
Co.  T.  Harris,  101  L'a.  80. 

lu  determining  what  lands  were,  and  what 
werB  not.  actually  taken  by  the  state  for  the 
construction  of  a  state  canal,  either  by  condem- 
nation or  purchase,  at  the  time  of  Its  construc- 
tion, of  which  no  record  was  preserved,  the 
court,  in  Edwards  v.  Schluud,  21  Ohio  C.  C. 
103,  holds  that.  In  completing  the  canal,  the 
canal  commlsslonerB  might  easily  have  entered 
upon  adjoining  land  between  the  canal  and  the 
river,  with  the  permission  of  tbe  owner,  and 
have  driven  piles,  etc.,  along  tbe  edge  of  the 
river,  CO  protect  the  ceaal  from  being  washed 
awny  by  the  river,  and  that  the  mere  taking 
possession  of  such  lands  for  that  purpose  ts  not 
to  be  construed  as  having  given  the  state  the 
right  to  that  land  ;  but  land  between  the  canal 
and  tbe  river,  over  which,  by  the  evidence.  It 
appears  that  a  slope  from  the  canal  banks  ex- 
tends substantially,  If  not  entirely,  to  the  river, 
and  was  made  for  the  purpose  of  sustaining  the 
towpatb.  Is  held  to  be  state  land,  on  the  theory 
that  the  state  took  actual  poesesslon  of  so  much 
of  the  land  as  was  necessary  to  form  the  bed 
and  banks  of  the  canal,  and  the  towpath,  apd 
the  bank  necessary  to  hold  the  towpath  and  ' 
keep  it  In  position. 

The  constructioa  of  a  waste  weir  by  the 
state  to  carry  off  surplus  water  from  a  canal 
into  a  natural  stream,  through  which  It  is 
again  returned  to  tbe  canal  lower  down,  does 
not  constitute  an  appropriation  of  that  portion 
of  lands  bounded  by,  and  Included  between,  such 
canal,  waste  weir,  and  natural  stream,  so  as  to 
vest  the  fee  thereof  In  the  state,  where  they 
were  not  necessary  for  the  eonatrocUtn  and 
maintenance  of  the  canal,  and  the  state  baa 
never  be^u  In  the  occupation  of  any  part  there- 
of except  tbe  bed  in  which  such  waters  so  flow. 
Merrill  v.  Currier,  2  Ohio  N.  P.  62. 

An  appropriation  by  tbe  state  of  the  water  of 
s  stream  to  famish  a  water  supply  for  a  state 
canal  does  not  give  the  state  any  right  to  more 
ac  the  water  than  is  necessary  for  the  purpose 
of  tbe  canal ;  but  tbe  surplus  must  be  allowed 
to  flow  down  the  natural  channel  for  the  bene- 
fit of  riparian  proprietors,  Tarick  v.  Smith,  9 
Paige,  647. 
61  L.  R.  A. 


Gould,  Waters,  S  271;  Wood,  Nuisances,  S 
306;  jVorfh  Point  Oonaol.  Irrig.  Oo.  T.  Utah 
d  8.  L.  Canal  Co.  IS  Utah,  246,  40  L.  R.  A. 
851,  52  Pac.  168. 

As  the  damage  from  the  seepage  and  per- 
colating waters  of  the  defendant's  canal 
would  De  practically  avoided  by  the  main- 
tenance of  sweat  ditches,  it  was  and  is  the 
duty  of  the  defendant  to  construct  the  same, 
and  not  doing  so  is  gross  negligence  and  care* 
lessness  and  a  total  disregard  of  the  rights 
of  others. 

5  Am.  Eng.  Enc  Law,  2d  ed.  p.  120; 
Kaukauna  Water  Power  Co.  v.  Oreen  Bay  A 
M.  Canal  Co.  142  U.  S.  254,  35  L.  ed.  1004, 
12  Sup.  Ct.  Rep.  173;  McKee  v.  Delatoare  d 
U.  Canal  Co.  125  N.  Y.  353,  26  N.  K.  305. 

Bailroad  companies  are  not  permitted  to 
build  their  roadbed  so  as  to  damage  the  ad- 
jacent lands  by  backing  or  diverting  water 

The  canal  commlsslooers  can  take  only  water 

enough  from  a  private  stream  for  canal  naviga- 
tion, and  may  lease  tbe  surplus  which  may  ac- 
cumulate through  the  exercise  of  their  discre- 
tionary power  lu  making  sulBcient  provision  for 
a  supply  for  such  purpose ;  but  they  cannot  take 
additional  water  from  a  stream  for  the  purpose 
of  erpating  hydraulic  power  to  sell  or  lease  on 
behalf  of  tbe  state.  Buckingham  v.  Smith,  10 
Ohio,  2SS. 

But  In  Cooper  v.  Williams,  4  Ohio,  253,  22 
Am.  Dfic.  T4S.  In  which  the  evidence  showed 
that  the  amount  of  watei  taken  from  a  river 
for  a  canal  was  no  more  tbsn  necesssry  for  that 
purpose,  Lane,  J.,  says  that,  "If  it  were  other- 
wise, I  am  not  sure  it  would  be  within  the 
proper  duty  of  the  court  to  control  tbe  commis- 
sioners la  the  manner  of  supplying  the  canal 
with  water.  Tbe  power  to  construct  tbe  canal 
is  a  high  attribute  of  sovereignty;  and  In  trac- 
ing the  line.  In  selecting  tbe  materials  for  Its 
construction,  In  the  Introduction  and  manage- 
ment of  the  water,  and  In  the  thousand  subordi- 
nate operations  attending  the  execution  of  so 
vast  a  work,  there  is  a  necessity  for  tbe  exer- 
cise of  large  discretionary  powers.  .  .  . 
Although  a  case  strong  enough  to  Justify  onr 
Interposition  may  arise  from  corruption,  from 
malicious  Intention,  or  caprice,  yet,  In  the  ab- 
sence of  these,  the  court  would  pause  before  It 
will  assume  to  control  the  discretionary  powers 
tbe  law  intends  to  confide  to  them."  On  re- 
view in  6  Ohio,  891,  24  Am.  Dec.  299.  Hitch- 
cock, J.,  says  Uiat  upon  this  point  he  has  no 
doubt. 

Tbe  title  to  land  reQuIred  for  a  state  canal 
will  pass  to  the  state,  as  well  when  the  benefits 
are  found  to  equal  the  damages,  as  when  the 
balance  Is  paid  to  the  owner.  Bexford  v. 
Knight,  15  Barb.  627. 

Wbere  a  statute  authorising  a  canal  company 
to  take  the  water  raised  from  all  mines  within 
a  epeclfled  distance  of  the  canals  contains  a 
proviso  that  the  company  shall  not  be  entitled 
to  make  use  of  the  water  raised  In  the  coal 
mines  unless  the  coal  produced  at  such  mines 
shall  be  conveyed  along  some  part  of  tbe  canal, 
such  proviso  Is  not  complied  with  by  taking 
part  of  the  coal ;  but  tbe  caual  must  be  made 
the  general  mode  of  carriage  whereby  tbe  prod- 
uct of  the  mines  Is  directly  carried  away. 
Finch  V.  Birmingham  Canal  Co.  9  Bam.  A  C. 
821,  8  Dowl.  &  R.  680. 

Wbere  an  act  of  Parliament  authorizing  the 
construction  of  a  caual  and  the  taking  of  water 
for  that  purpose  from  a  river  provided,  for  the 
purpose  of  protecting  mill  owners  on  the  river, 
that  a  weir  be  constructed  for  the  purpose  of 
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upon  the  lands;  nor  are  they  allowed  to 
brin^  water  from  their  natural  water  course 
by  ditches  along  their  right  of  way  so  as  to 
damage  the  lands  of  adjacent  owners. 

Hooutt  T.  Wilmington  A  W.  B.  Co.  124  N. 
G.  214,  32  S.  E.  eSl ;  Louiaville  £  V.  R.  Co. 
V.  Uays,  11  Lea,  382,  47  Am.  Rep.  291;  Wi^ 
son.  V.  A'eic  Bedford,  108  Mass.  261,  11  Am. 
Rep.  352;  Burnett  v.  Nicholson,  86  N.  C.  99. 

Surface  water  cannot  be  collected  in  arti- 
ficial channels  and  discharged  upon  the  prop- 
erty of  adjoining  owners. 

Gould,  Waters,  S  271;  Wood,  Nuisances, 
is  385-387.  389.  396,  307:  Washb.  Eas^ 
ments,  p,  23;  North  Point  Oonaol.  Irrig.  Co. 
V.  Utah  <£  L.  Canal  Co.  16  Utah,  246,  40 
L.  R.  A,  851,  52  Pac.  168. 

It  was  defendant's  duty  to  provide  means 
for  taking  care  of  the  sand  and  mud  thrown 
out  and  the  water  dipped  from  the  canal, 

carrying  back  to  the  rlrer  tbe  surplus  water  o( 
the  canal,  tbe  rights  of  the  parties  and  the  ap- 
portionment of  ttae  waters  as  between  them  be- 
come determined  and  fixed  apon  the  completion 
of  the  canal,  and  the  canal  company  cannot 
afterwards  Increase  the  else  of  the  canal  so  as 
to  draw  a  larger  quantity  of  water  from  tbe 
rlrer.  Gl&morgaosliire  Canal  Co.  t.  Blakemore, 
1  Clark  &  V.  263.  6  BUgh  N.  R.  647. 

When  water  has  been  taken  from  a  mlUrace 
under  condemnation  proceedings  for  a  canal.  It 
must  be  presumed  that  It  was  foreseen  that 
water  would  bo  diverted,  and  that  resulting 
damages  were  assessed.  Chesapeake  &  O.  R. 
Co.  r.  Bison,  89  Va.  18. 

The  state,  under  Its  appropriation,  In  1843, 
of  the  waters  of  Skaneateles  lake  and  the  out- 
let thereof  for  a  reseirolr  and  feeder  to  the  Brie 
canal,  has  the  right,  in  dry  season,  by  shutting 
tbe  gates  at  the  foot  of  the  lake,  to  hold  back 
the  water  and  prevent  for  the  time  being  Its 
flowage  In  Us  ordinary  quantity  past  the  prem- 
ises of  a  riparian  owner  on  the  ontlet  of  tbe 
lake.  Olenslde  Woolen  Ullle  v.  Hannan,  68 
IIuD.  627.  19  N.  Y.  8upp.  1004. 

The  right  given  by  statute  to  take  water  for 
canal  purposes  ceases  upon  the  canal  being 
abnndnaed  or  ceasing  to  exist.  National  Guar- 
antee Manure  Co.  v.  Donald,  4  Hurlst.  &  N.  8, 
28  L.  J.  Exch.  N.  S.  185.  7  Week.  Rep.  185. 

Tbe  mere  Incidental  backing  of  water  up  a 
stream  tributary  to  a  river,  caused  by  the  erec- 
tion of  a  dnm  across  the  river  for  tbe  purpose 
of  its  use  as  a  part  of  a  state  canal  system,  the 
tributary  remaining  In  a  state  of  nature  except 
as  sllRhtly  raised  by  such  back  water,  was  not 
of  such  character  as  to  Induce  the  canal  com- 
missioners to  tblnk  they  had  appropriated  the 
stream  for  canal  purposes,  or  to  apprise  a  ri- 
parian owner  thereon  that  his  lands  were  so 
appropriated,  so  as  to  give  taim  a  claim  against 
the  state  for  taking  and  using  the  same  for 
canal  purposes;  and  therefore  vested  In  the 
state  no  title  or  fee  to  tbe  bed  of  tbe  stream. 
Miller  V.  Wlsenb^rger,  61  Ohio  St.  561.  56  N.  B. 
454. 

Temporai-y  rights. 

Under  the  New  York  statute,  canal  commls- 
aloners  have  authority  to  adjust  tbe  damages 
ciiuspd  by  the  appropriation  of  water  for  a  tem- 
porary supply  of  a  canal,  but  not  for  a  perma- 
nent supply.  People  e»  rsl.  Merriam  t.  Scboon- 
maker,  13  N.  Y.  239,  Reversing  on  the  facts  19 
Barb.  657,  where  It  was  held  that  the  canal 
commissioners  In  New  York  were  authorized  to 
make  compensation  for  water  taken  for  a  tem- 
porary supply  for  the  state  canals. 
61  L.  R.  A. 


and  a  failure  to  provide  such  means  was 
ligent  and  careless,  and  it  would  be  liable  to 
the  plaintiff  for  wliatever  damage  be  aua- 

tained. 

Blackv:eU  v.  Lynehhnrg  (E  D.  B.  Co.  Ill  K. 
C.  151.  17  L.  R.  A.  729.  16  8.  E.  12. 

A  corporation,  or  an  indindui^  may  in- 
crease and  accelerate  the  flow,  but  cannot  di- 
vert it  from  its  natural  course  so  as  to  dam- 
age another. 

Jenkins  v.  Wilmington  d  W.  R.  Co.  110 
N.  C.  438,  15  S.  E.  193 ;  Parker  v.  Norfolk  «£ 
C.  R.  Co.  123  N.  C.  71,  31  S.  E.  381. 

Defendant  in  the  improvement  of  its  canal 
had  no  right  to  obstruct  tbis  drainway  to 
the  injury  of  the  plaintiff,  whether  tbe  said 
ditch  was  a  natural  or  artificial  drainway. 

Raleigh  dc  A.  Air  Line  R.  Co.  v.  Wicfcer,  74 
N.  C.  220;  Hooutt  v.  Wilmington  d  W.  R. 
Go.  124  N.  C.  214,  32  S.  £.  681;  UieseU  t. 


A  superlstwdent  of  a  state  canal  may  Jastify 
taking  tbe  water  of  a  stream  for  a  temporary 
supply  for  the  canal  In  pursuance  of  the  direc- 
tions of  the  canal  commissioner,  although  at 
tbe  time  of  diverting  the  water  he  did  not  claim 
to  act  in  obedience  to  such  directions.  Wal- 
rath  V.  Barton,  11  Barb.  382. 

Under  a  statute  providing  that,  before  canal 
commissioners  can  appropriate  a  temporary 
water  supply  for  the  canals,  they  must  resume 
all  surplus  water  which  has  been  leased  by 
them,  water  leased  for  the  operation  of  a  mill, 
while  passing  around  a  lock,  la  not  surplus  water 
if  It  is  needed  for  tbe  lower  level,  since  the  re- 
sumption of  such  water  would  not  help  to  sup- 
ply tbe  deflciency.  Lynch  t.  Stone,  4  Demlo, 
356. 

After  a  state  agent,  In  taking  tbe  Water  of  a 
stream  for  a  iwrmaoent  supply  for  a  state  canal, 
has  thereby  misled  tbe  owner  of  mill  rights  on 
ttae  stream,  and  Induced  him,  Instead  of  seeking 
damages  for  a  temporary  appropriation,  to  brine 
his  action  to  try  the  right  of  permanent  use,  be 
will  not  be  permitted  to  change  his  ground  and 
set  up  a  temporary  appropriation.  Walrath  v. 
Redfleld,  18  N.  Y.  457. 

c.  Extent  of  title. 

Tbe  question  as  to  whether  the  landowner 
parts  with  the  fee,  or  only  with  an  easement  In 
the  property,  depends  on  the  wording  of  the 

Htatute,  as  well  as  upon  what  was  taken  and 
paid  for.  If  that  can  be  ascertained. 

A  conveyance  by  deed  to  a  municipality,  "Its 
auccpsBors  or  assigns,"  of  tbe  right  to  con- 
struct, maintain,  and  operate  a  canal  across 
the  land  of  tbe  grantor  on  certain  conditions, 
conveys  a  conditional  easement  In  gross  and  in 
perpetuity  to  the  grantee,  the  fee  of  tbe  land 
remaining  In  tbe  grantor.  Pinkum  v.  Eaa 
Claire,  81  Wis.  301,  51  N.  W.  550. 

An  easement,  only,  Is  conveyed  to  a  canal 
company  by  a  deed  of  land  to  be  used  for  the 
purposes  of  tbe  canal  so  long  as  said  canal 
shall  be  continued,  and  no  longer.  Derby  v. 
lIsU,  2  Gray,  236. 

The  Interest  acquired  by  tbe  state,  by  con- 
demnation proceedings,  to  lands  for  csnal  pur- 
poses. Is  a  mere  easement,  leaving  undisturbed 
In  the  owner  of  the  fee  tbe  right  to  every  use 
to  which  the  land  can  be  applied  not  Inconslat- 
pDt  with  that  easement,  where  tbe  statute  un- 
der which  the  canal  was  constructed  declares 
that  the  release  of  a  right  of  way  is  all  that 
Is  required  for  the  purpose  of  constructing  the 
canal.     Hdgerton  v.  Huff,  26  Ind.  35. 

A  canal  company  acquires  no  title,  tnit  a  mere 
easement,  by  entering  upon  a  person's  property 

Digitized  by  Google 


1803. 


MuiXEN  V.  Lake  Dbuhmoitd  C.  ft  W.  Oo. 


889 


JleGovMn,  126  N.  C.  439,  34  S.  E.  638;  Bid- 
ley  T.  8«aboarA  AR.R.  Oo.  118  K.  C.  096,  32 
L.  R.  A.  708,  24  S.  E.  730;  Packer  v.  Xorfolk 
d  0.  R.  Co.  119  N.  C.  684,  25  S.  E.  722; 
Beach  v.  Wilmington  &  W.  R.  Co.  120  N.  0. 
498,  26  S.  E.  703 ;  JVieftoi^  v.  Norfolk  d  C.  R. 
Co.  120  N.  C.  496,  28  S.  E.  643;  Laaaiter  v. 
Norfolk  c£  C.  R.  Co.  126  N.  C.  509,  36  S.  E. 
48;  Centra/  R.  Co.  v.  Windham,  126  Ala. 
S52,  28  So.  392 ;  Hunter  v.  Oinoinnaii,  S.  d 
D.  R.  Co.  7  Ohio  N.  P.  202. 

DovcIm*  J-t  delivered  the  opinioii  of  the 

court: 

This  case  has  given  us  much  trouble,  and 
has  been  most  carefully  conBidered,  not  on 
account  of  its  intrinsic  value  to  the  parties, 
but  from  the  great  importance  and  wide  ap- 
plication of  its  underlying  principles.  There 

and  constmctlna  a  canal ;  and,  In  case  tbe  caoal 
Is  abandoned,  the  title  rererts  to  tbe  former 
owner.    Spear  v.  Allison,  20  Pa.  200. 

A  release  of  tbe  right  of  way  along  the  Ibie 
of  an  eztstlng  canal  tor  a  canal,  tbe  construc- 
tion of  wblch  was  contemplated  by  the  state, 
will  not  be  considered  sk  convening  the  fee. 
where  tbe  document  has  been  lost,  and  tbe  only 
evidence  as  to  Its  contents  Indicates  that  an 
eaeement  was  granted,  and  when  the  work  was 
abandoned,  and  for  fort;  years  tbe  bed  of  such 
existing  canal  has  been  treated  as  private  prop- 
erty, and  the  state  has  made  no  claim  thereto. 
Nlcbole  V.  New  England  Famltnre  Co.  100  Mich. 
280,  50  N.  W.  16fi. 

No  right  to  take  by  eminent  domain  the  fee 
to  land  Is  conferred  by  a  canal  francblse  au- 
thorizing corporators  to  take  and  use  such 
lands,  waters,  nnd  materials  as  may  be  neces- 
sary to  conatruct  and  maintain  the  proposed 
works,  rittsbnrgh  &  L.  B.  B.  Co.  v.  Bruce,  102 
Pa.  23. 

When  compensation  was  not  allowed  by  tbe 
viewers  for  taking  the  fee  to  land  for  a  pro- 
posed canal  no  such  fee  could  be  taken.  Ibid. 

Tbe  state,  by  parcbaslng  a  canal  for  tbe  lo- 
cation of  which  an  easement  only  was  acquired, 
but  which  by  tbe  statute  antbortzlng  the  pur- 
chase was  declared  to  be  a  part  of  another  sys- 
tem and  subject  to  tbe  laws  governing  It,  under 
wblcb  the  state  was  declared  to  bave  a  fee 
simple,  acQOlred  only  an  easement  as  to  the 
lands  over  which  soeh  purchased  canal  was 
located,  so  that,  on  Its  subsequent  abandonment, 
the  easement  Is  determined  and  tbe  right  to  the 
possession  Of  the  land  reverts  to  tbe  owner  of 
tbe  freehold.  Corwin  v.  Cowan,  12  Ohio  St  629. 

Zrfind  condemned  under  powers  of  eminent 
domain  for  the  erection  of  a  canal  remains  the 
property  of  the  same  owners,  but  subject  to  the 
easement  of  the  canal.  Tuckahoe  Canal  Co.  t. 
Tucltahoc  &  J.  Biver  B.  Co.  11  Leigh.  42,  SO 
Am.  Dec.  374. 

A  canal  corporation  acQnlres  only  a  right  of 
way  across  a  public  highway,  and,  so  long  as  it 
has  a  full,  free,  and  unobstructed  use  and  en- 
joyment of  that  right,  It  suffers  no  injury,  and 
has  no  right  to  equitable  redress.  Lehigh  Val- 
ley B.  Co.  T.  Orange  Water  Co.  42  N.  J.  Eq. 
205.  T  AU.  659. 

A  state  acquires  only  a  conditional  fee  In  land 
condemned  for  canal  purposes,  depending  upon 
the  construction  of  tbe  canal,  where  no  compen- 
sation Is  made,  or  the  beneflts  are  set  otE  against 
the  damages ;  snd,  upon  abandonment  of  tbe 
work,  the  fee  reverts  to  tbe  property  owners, 
and  does  not  pass  to  tbe  grantees  of  the  state. 
Kennedy  v.  Indianapolis,  11  Blss.  18,  Fed.  Cas. 
No.  7,703. 
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are  some  tUi^  that  we  do  not  clearly  un- 
derstand, and  yet  we  must  decide  the  case 
aa  it  is  presented  to  us,  as  was  recently  said 
in  Trimmer  v.  Oormon,  129  N.  C.  161,  39  S. 
E.  804.  It  seems  strange  that  the  damage  to 
the  crop  should  amount  to  $353  for  the  year 
1899,  and  to  $226  for  the  year  1900,  while 
the  permanent  damage  to  the  land  is  only 
$100;  and  yet  the  jury  have  so  found  under 
proper  instructions  and  upon  substantial  evi- 
dence. There  are  some  expensive  crops  of 
much  greater  value  Uian  the  land  on  whi<A 
they  are  raised.  It  does  not  appear  when  or 
how  the  original  r^ht  of  way  was  acquired 
by  the  defendant,  nor  what  was  its  extent. 
Under  the  circumstances,  we  must  presume 
that  it  wae  a  mere  easement,  and  that  it  was 
limited  to  the  extent  of  its  use  prior  to  the 
widening  of  the  canal  in  1898.    We  do  not 

A  grant,  under  a  deed,  of  the  "liberty  to  dig 
a  canal"  Imports  no  more  than  a  right  to  sep* 
arate  and  remove  tbe  soil  for  tbe  purposes  of 
tbe  canal,  and  does  not  pass  title  to  tbe  grantee, 
of  the  soli  and  stones  excavated.  Lyman  v. 
Arnold,  5  Mason,  105,  Fed.  Cas.  No.  8,626. 

Dut  a  state  legislature  has  the  power.  In  tbe 
exercise  of  its  right  of  eminent  domain,  to  take 
a  fee-simple  title  to  lands  appropriated  Ux 
canal  purposes,  provided  just  compeasatlon  Is 
made  therefor ;  and  the  courts  bave  no  power 
to  question  the  oec^ity  for  acquiring  such  an 
Interest.  Indianapolis  Waterworks  Co.  v.  Buiic- 
bart,  41  Ind.  864. 

When  statutes  sutborlsed  tbe  takliv  of  land 
for  a  canal  In  perpetuity  only,  the  state  ac- 
quired the  absolute  title,  and  may  dispose  of 
tbe  land  In  fee.  Wyoming  Coal  A  Transp.  Co. 
V.  Price,  81  Pa.  156. 

The  state  acquires  an  absolute  estate  in  per- 
petuity to  lands  taken  and  appropriated  to  per- 
manent  use  and  occupation  for  a  state  canal, 
Pennsylvania  &  N.  Y.  Canal  &  R.  Co.  v.  Billings, 
94  Pa.  40. 

Land  taken  under  powers  of  eminent  domain 
for  a  canal  are  acquired  In  perpetuity,  and  not 
for  an  easement.  Delosler  v.  Pennsylvania 
Canal  Co.  (Pa.)  6  Cent.  Kep.  682,  11  Atl.  400. 

Tbe  Interest  acquired  by  tbe  state  in  the 
land  occupied  by  the  Wabash  &  Erie  canal  Is 
the  lee-simple  title,  and  not  a  mere  easement. 
Cromie  V.  Wabash  A  E.  Canal,  71  Ind.  208. 

Under  tbe  statutes  as  they  existed  In  1826, 
affecting  the  cutabllshment  of  the  canal  sys- 
tem of  the  state,  the  state  acquired  an  unre- 
stricted title  in  fee  to  lots  which  It  took  posses- 
sion of  for  canal  purposes,  which  had  been  con- 
veyed to  It  "In  aid  of  the  canal  funds  of  said 
state."  State  v.  Snook,  53  Oblo  St.  621,  42 
N.  E.  B44. 

If  for  good  consideration  a  grantor  give, 
grant,  cede,  and  forever  transfer  to  tbe  com- 
monwealth all  bis  lands  and  tbe  waters  thereon 
needed  for  tbe  use  of  a  canal,  and  tbe  agents 
of  the  state  are  authorised  and  directed  to  se- 
cure tbe  absolute  title  to  such  lands,  tbe  stste 
acquires  a  fee-simple  estate  in  the  lands,  and 
the  estate  does  not  terminate  when  such  use 
terminates.     Craig  v.  Allegheny,  63  Pa.  477. 

Tbe  commonwealth  having  taken  land  In  per- 
petuity for  Its  canal.  It  has  on  absolute  estate 
which  cannot  be  defeated  or  impaired  by  the 
owner's  failure  to  make  application  for  assess- 
ment of  damages  within  the  time  limited  by 
law.  Boblnson  v.  West  PennsylTanIa  R.  Co. 
72  Pa.  816. 

A  fee  simple  absolute,  and  not  a  conditional 
fee,  was  taken  by  tbe  state  in  lands  condemned 
for  canal  purposes,  under  a  statute  authorizing 
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mean  to  say  that  there  Is  any  presumption 
of  a  right  of  way  in  a  foreign  corporation  as 
such,  but  that,  the  existence  of  the  right  be* 
in^  practically  admitted,  the  presumption 
arises  as  to  its  extent.  The  defendant  intro- 
duced no  testimony,  but  objected  to  nearly 
everything  that  was  said  or  done,  except  the 
issues,  and  at  the  close  of  the  evidence  made 
the  usual  motions  for  nonsuit  and  direction 
of  the  verdict.  These  were  properly  refused, 
as  there  was  ample  evidence  to  go  to  the 
jury. 

The  ditch  in  question  appears  to  have  been 
constructed  by  the  defendant  at  some  past 
time,  adjoining  and  parallel  to  its  canal,  for 
the  purpose  of  catching  and  carrying  the 
"sweat,"  or  water  percolating  through  the 
banks  of  the  canaf,  and  also  aa  an  outlet 
for  the  surface  water  dunmed  up  by  the  con- 
stnietion  of  the  canal.   This  ditch  seems  to 


have  accomplished  its  double  purpose  until 
the  year  1898,  when  the  defenoant  deepened 
and  widened  its  canal,  and  in  so  doing  threv 
mud  and  sand  into  the  ditch  to  such  an  ex- 
tent as  to  practically  obstruct  the  flow  of 
water.  Among  other  things,  the  plaintiff 
testified  that  ne  cut  part  of  the  ditch  in 
June,  1900,  at  a  cost  to  him  of  $50;  that  he 
did  not  complete  it;  that  it  would  coat  $200 
to  cut  the  whole  ditch;  that,  if.  he  had  cat 
the  whole  ditch,  it  would  not  have  stood,  as 
every  big  rain  would  wash  the  sand  and  mud 
in  it  and  SU  it  up,  which  was  piled  OD  lAte 
banks  by  the  defendant;  that  the  only  way 
to  keep  a  ditch  there,  since  the  defendant 
has  piled  up  the  mud  and  aand  on  the  bank, 
would  be  to  log  it;  and  that  he  did  not  know 
what  it  would  cost  to  do  so.  The  plaintiff 
was  referring  to  cleaning  out  the  old  ditch, 
and  by  "logging"  we   presume   he  meant 


their  appropriation  for  thtit  purpose,  and  pro- 
viding that  the  csnal  commlBBloners  should  pay 
the  damages  to  be  assessed  and  appraised,  and 
the  "fee  simple"  of  the  premises  so  appropriated 
should  be  vested  In  the  state,  when  the  only 
constitutional  conditions  requisite  to  the  exer- 
cise of  the  power  were  the  needs  of  the  public 
and  compensation  to  the  owner,  the  former  of 
which  appears  from  the  fact  that  the  improve- 
ment was  intended  to  be  of  permanent  duration 
In  view  of  the  nature  and  character  of  the  work 
contemplated  and  the  meager  means  of  transit 
existing,  and  subsequent  acts  relating  to  the 
same  subject-matter  show  an  intention  to  take 
such  title,  and  the  vesting  of  such  title  was  not 
prevented  by  fallorc  to  actnally  pay  compensa- 
tion to  the  owner  when  provision  was  made 
therefor,  and,  although  the  owner  had  notice, 
be  foiled  to  apply  tberefor  within  the  time 
limited  by  the  statute ;  and,  therefore,  such 
lands  do  not  revert  to  Ihe  original  owner  on 
their  transfer  to  private  Individuals  for  private 
uses  by  a  city  to  which  they  were  transferred 
by  the  state  for  highway  and  sewerage  pur- 
poses.    Malone  v.  Toledo,  34  Ohio  St  541. 

The  state  acquired  a  fee-simple  title  to  lands 
taken  for  the  construction  of  a  canal,  where, 
although  the  statute  under  which  the  proceed- 
ings were  hsd  Is  silent  as  to  the  Interest  ac- 
quired by  payment  of  the  award,  yet,  tak«i 
In  connection  with  unrepealed  provisions  of  a 
prior  statute  which  expressly  vested  the  fee  In 
the  state,  and  the  fact  that  the  entire  legisla- 
tion of  the  state  relative  to  the  canal  has  been 
based  upon  the  theory  of  Its  complete  owner- 
ship, such  statute  will  be  construed  as  Intend- 
ing the  taking  of  a  fee-simple  title,  and  not  a 
lesser  estate.  Indianapolis  Waterworks  Co.  v. 
Bnrkhart,  41  Ind.  864. 

The  state  acquired  a  fee-simple  title,  and  not 
a  mere  easement,  to  land  conveyed  and -appro- 
priated for  canal  purposes  nnder  an  act  author- 
ising the  canal  commlasioners  to  enter  upon 
and  take  possession  of  and  nse  all  lands,  waters, 
etc  necessary  for  the  CMtstnictlon  of  the  canal 
and  other  works  connected  therewith,  doing  no 
unnecessary  damage,  and  to  receive  from  the 
owners  thereof  such  grants  and  conveyances  as 
may  be  proper  and  competent  to  vest  a  good 
title  thereof  In  the  state,  and  upon  the  pay- 
ment to  such  owners  as  do  not  volontarlly  make 
conveyances,  of  the  damages  awarded,  based 
npoa  the  excess  of  damages  over  and  above 
benefits  accruing  from  the  canal,  declaring  the 
fee-simple  title  to  be  vested  In  the  state.  Nel- 
son V.  Fleming,  66  Ind.  SIO. 

A  conveyance  to  the  state  by  the  owner  In 
fee  simple  will  be  presumed  fma  a  peaceable 
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possession  by  the  state  and  her  grantees  under 
color  of  title  for  forty  years,  of  land  appropri- 
ated and  used  as  parcel  of,  and  appurtenant  to, 
a  cans'],  under  n  provision  In  the  statute  under 
which  the  canal  was  constructed  authorizing 
the  canal  commissioners  to  receive  on  behalf  of 
the  state,  from  ihe  owners  of  land  appropriated, 
"such  grants  and  conveyances  as  may  be  proper 

:  and  competent  to  vest  a  good  title  thneof  la 

'  the  state."  Ibid. 

!     Title  to  a  parcel  of  land  necessary  to  the  use 
'  of  a  canal  will  pass  by  grant  of  the  canal  and 
I  all  rents  arising  out  of  it,  nnd  the  water  power 
I  "and  the  appurtenances  thereto  belonging,  io- 
,  eluding  its  banks,  margins,  toivpaths,  side  cuts; 
'  feeders,  basins,  right  of  way,  dams,  water  power, 
structures,  and  all  the  appurtenances  thereunto 
belonging."     Sheets  v.  Selden,  2  Wall.  ITT,  17 
L.  ed.  S22. 

A  canal  company  authorized  by  Its  charter  to 
construct  a  navigable  canal  with  all  neceasarr 
appendages,  and,  whenever  lands  and  waters 
necessary  therefor  cannot  be  obtained  by  vol- 
untary donation  or  fair  purchase,  "to  enter 
upon,  take  possession  of,  and  use,"  all  sudi 
landa  and  streams  as  may  be  necessary  for  such 
purpose,  cannot  acquire  by  sppropri&tI<m  pro- 
ceedings more  than  an  easement  In  the  lands  or 
streams  appropriated ;  such  proceedings  cannot 
vest  It  with  the  fee  thereto.  HcCoobs  v.  Stew- 
art, 40  Ohio  8t  647. 

An  easement  acqalred  by  a  canal  company  of 
the  right  to  flow  land&  cannot  be  uilarged  bj 
Implication  into  an  estate  beyond  the  corpotwte 
existence  of  the  corporation ;  and,  when  the  cor> 
poratlon  ceases  to  exist,  the  property  reverts 
to  the  owner  of  the  soil  relieved  of  the  ease- 
ment acquired  by  approprlatltm  proceedings. 

When  land  taken  for  a  canal  vests  by  law  In 
the  proprietors  of  the  canal,  their  heirs  and 
assigns  forever,  as  tenants  In  common  In  pro- 
portion to  their  respective  shares,  the  owner 
of  the  reversionary  interest  Is  presumed  to  lose 
nothing,  although  the  land  never  reverts.  Bass 
V.  Roanoke  Nav.  ft  Water  Power  Co.  Ill  N.  C. 
439,  18  L.  B.  A.  247,  16  8.  K.  402. 

An  ownsr  of  mines  adjae«it  to,  bnt  not  ondw, 
a  canal  does  not  come  within  a  statute  reserv- 
ing to  the  owner  of  lands  In,  upon,  and  throo^ 
which  the  canal  Is  to  be  made,  the  mines  and 
minerals  therein,  and  anthorlslng  the  owaera 
to  work  such  mines  and  minerals  not  therebr 
Injuring  the  canal ;  and  the  owner  Is  not,  there* 
fore,  under  any  statutory  liability  toward  the 
canal  company  In  working  his  mines.  Chamber 
CtHllery  Co.  v.  Bocbdale  Canal  Co.  [1805]  A.  C 
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building  a  wait  of  logs  against  and  as  high 
as  the  enihankmeat  of  the  canal.  This  would 
evidently  have  been  a  work  of  considerable 
magnitude  and  expense,  as  the  canal  bounded 
the  plaintifT'a  land  for  %  of  a  mile ;  and  its 
necessity  was  probably  the  foundation  for 
the  issue  of  permanent  damages,  which  was 
submitted  without  objection.  Such  an  issue 
is,  in  effect,  a  statutory  condemnation  of  the 
additional  easement,  and  cannot  be  de- 
manded by  either  party  where  the  injury  can 
be  remedied  at  reasonable  expense  without 
interfering  with  the  operation  of  the  defend- 
ant company  in  the  performance  of  its  pub- 
lic duties.  Lastiier  v.  2iorfolk  d  C.  R.  Co. 
126  X.  C.  509.  36  S.  E.  48;  Raleigh  A  A.  Air 
Line  R.  Co.  v.  Wicker,  74  N.  C.  220.  Where 
the  issue  is  submitted  by  consent,  it  is  equiv- 
alent to  a  grant  of  the  eaaement,  the  value 
of  which  alone  remains  to  be  determined  by 
the  jury. 

564,  73  L.  T.  N.  258,  64  L.  J.  Q.  B.  N.  S. 
045,  11  Reports,  264. 

d.  Compefwotlon. 

1.  In  oeneral. 

An  appropriation  of  water  to  the  Injury  of  a 
lower  mill  prlvilejii^  coostltutes  a  "taking"  for 
which  corappDsatloQ  must  be  made  by  a  canal 
company  entering  Ibereou  under  Us  power  to 
purcbase  mills,  mill  ponds,  water,  water  courses, 
or  r^at  hereditaments,  or,  io  default  of  pur- 
chase, to  pay  the  awards  of  a  Jury  tberefor. 
Union  Canal  Co.  v.  Stump,  81*  Pa.  855. 

A  canal  company  is  a  private  corporation  and 
liable  as  sucb  for  Injuries  caused  to  a  riparian 
owner  by  diversion  of  water  for  csnal  purposes. 
Rundle  V.  Delaware  &  R.  Canal,  1  Wall.  Jr.  275, 
Fed.  Cas.  No.  12,139. 

A  canal  company  ctmstnictlng  a  dam  across 
a  river  for  tbe  purpose  of  famishing  water  for 
its  canal,  wbereby  adjoining  owners  are  de- 
prived of  tbe  use  of  tbe  water,  Is  not  relieved 
from  liability  by  reason  of  the  fact  that  It  was 
acting  In  a  oareful  and  prudent  manner  In  ac- 
cordance with  Its  charter,  and  under  the  super- 
vision of  the  cnnaJ  commissioners.  Denslow  v- 
New  Haven  &  N.  Co.  16  Conn.  08. 

Tbe  state  Is  liable  to  lower  owners  If  It  takes 
the  water  of  a  lake  for  supplying  a  canal. 
Lakeside  Paper  Co.  v.  State,  16  App.  DIv.  168, 
44  N.  Y.  Supp.  281. 

The  owner  of  laud  bordering  on  a  nonnavlga- 
ble  river,  whose  title  extends  to  the  thread  of 
the  stream.  Is  entitled  to  damages  for  a  diver- 
sion of  the  waters  thereof  by  one  above,  to  sup- 
ply water  for  a  canal.  Illinois  *  U.  Canal  V. 
Haven.  10  III.  M8. 

The  conveyance  of  land  after  the  completion 
of  a  canal  across  It,  bat  before  the  payment  of 
tbe  damages,  will  give  the  grantee  a  right  to 
r;nforce  payment  of  the  damages  where  the  title 
to  the  land  does  not,  under  the  statute,  pass  to 
tbe  public  until  tbe  damages  are  paid.  Brlnck- 
erhoff  V.  Wemple,  1  Wend.  470. 

A  town  is  not  within  the  meaning  of  a  statute 
requiring  a  canal  company  to  pay  damages  to 
the  owners  of  land  through  which  the  canal 
passes,  as  regards  a  highway  which  It  Is  bound 
to  maintain,  but  of  which  it  does  not  own  the 
fee.  Miilbory  v.  Blackstone  Canal  Co.  8  Pick. 
473. 

That  a  dam,  by  reason  of  the  manner  of  Its 
maintenance,  may  be  a  nuisance,  merely  sub- 
jects the  riparian  owner  to  the  penalties  and 
liability  attaching  to  its  maintenance  in  such 
manner,  and  does  not  deprive  him  ot  the  right 
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Two  important  questions  are  presented  to- 
ns :  (1)  Has  the  plaintiff  been  injured  by 
the  legal  negligence  of  the  defendant?  (2) 
If  so,  were  such  damages  included  in  the  or- 
iginal condemnation  of  the  defendant's  right 
of  wayf  In  the  present  case  the  plaintiff 
occupies  the  singiuar  position  of  being  the 
upper  and  lower  landowner  by  virtue  of  the- 
same  piece  of  land.  The  canal  is  constructed 
across  the  lower  end  of  the  plaintiff's  farm, 
thus  damming  up  the  natural  outlet  for  his 
surface  water,  while  the  canal  itself  is  so 
much  higher  than  the  surrounding  land  as  to 
cause  its  percolating  waters  to  run  'down 
upon  the  defendant.  It  appears  that  the 
water  soaking  through  the  banks  of  the 
canal  was  brought  there  by  artificial  means. 
This  is  diversion,  and  it  is  now  well  settled 
that  "neither  a  corporation  nor  an  indi- 
vidual can  divert  water  from  its  natural 
course  so  as  to  damage  another.   Tbey  may 

to  compensation  f<H-  Interference  with  fala  right 
to  the  use  of  the  water  upon  the  diversion 
thereof  for  cannl  purposes.  Walker  v.  Board' 
of  Public  Works,  16  Ohio.  540. 

Under  the  New  York  statute,  the  appropria- 
tion of  land  for  a  canal  by  authorized  agents 
of  the  state  conferred  a  right  to  enter  to  prose- 
cute the  work  before  the  damages  were  paid. 
Baker  r.  Johnson,  2  IIIll,  342. 

A  statute  authorizing  canal  commissioners  or 
their  agents  to  appropriate  private  property 
tor  tlic  purposes  of  a  public  canal,  and  provid- 
ing (or  a  subsequent  compenaation  tor  the  prop- 
erty so  applied.  Is  not  a  violation  of  tbe  consti- 
tutional clause  providing  tbat  an  owner's  pri- 
vate property  shnll  not  be  taken  for  public  use- 
without  the  consent  of  his  representatives,  or 
without  a  Just  compensation  being  made  there- 
for, and  is  a  valid  law.  Bnbottom  v.  BTClure, 
4  Blackf.  605. 

Under  the  statute  chartering  the  Morris 
Canal  Company,  the  right  to  enter  upon  and 
occupy  lands  before  agreeing  with  the  owner 
upon  the  compensation  or  resorting  to  condem- 
nation proceedings  was  subject  to  tbe  right  of 
the  owner  to  sue  for  damages.  Kough  v.  Dar- 
cey,  11  N.  J.  L.  287;  Grldley  v.  Darcey,  11 
N.  J.  L.  202. 

The  charter  of  that  company  is  not  uncon- 
stitutional, as  adequate  provision  Is  made  by 
contemplated  condemnation  proceedings,  or  aii' 
action  for  damages  in  default  of  their  institu- 
tion. Den.  V.  Morris  Canal  A  Bkg.  Co.  24  N.  J. 
L.  687. 

A  Statute  containing  smple  provision  for  the 
cheap  and  easy  assessment  of  individual  dam- 
age and  tbe  payment  of  the  amount  In  mon^, 
for  tbe  taking  of  lands  In  the  construction  of  a 
canal  thereby  authorized,  although  compensa- 
tion is  not  required  to  be  paid  before  the  work 
can  progress.  Is  In  conformity  with  tbe  Ohio- 
Constitution,  declaring  private  property  Invio- 
late, bat  always  subier^ent  to  the  public  wel- 
fare, provided  compensation  in  money  be  made 
to  the  owner.  Bates  v.  Cooper,  6  Ohio,  116. 
Wright,  J.,  says:  "We  are  not  advised  that 
the  courts  have  ever  held  that  eompensatloii 
must  be  actually  assessed  and  paid  over  to  the- 
owner  before  the  public  work  can  progress, 
whether  desired  or  not." 

The  possession  and  use  of  land,  taken  by  a 
canal  company  by  virtus  of  Its  charter  as  a  mill 
site  to  be  used  In  connection  wltb  tbe  bydiaulle 
works  of  tbe  canal,  before  compensation  has- 
been  made  therefor,  are  upon  condition  subse- 
quent that  It  will  not  make  default  wltb  respect 
to  the  payment  u  ptvserlbed  hy  the  charter,. 
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increase  and  accelerate,  but  not  divert." 
Booutt  V.  Wilmington  d  W.  R.  Oo.  124  N. 
'C.  214,  32  S.  E.  681 ;  Mieteell  y.  McOotoan, 
125  N.  C.  439,  34  S.  E,  638,  129  N.  C.  93,  39 
S.  E.  729;  Laasiter  v.  Norfolk  d  C.  R.  Co. 
120  N.  C.  509,  36  S.  E.  48.  That  a  lower 
owner  cannot  obstruct  a  natural  water  way 
BO  as  to  flood  the  lands  above  him  has  long 
been  settled.  Pugh  v.  Wheeler,  19  N.  C.  (2 
Dev.  &  B.  L.)  60;  Overton  v.  Smcyer,  46  N. 
47.  (1  Jones  L.)  808,  62  Am.  Deo.  170: 
Cagle  v.  Parker,  97  N.  C.  271,  2  S.  E.  78; 
Ridley  v.  Seaboard  A  R.  R.  Co.  118  N.  C.  996, 
32  L.-  R.  A.  708,  24  S.  E.  730;  Raleigh  &  A. 
Air  Line  R.  Co.  v.  Wicker,  74  N.  C.  220; 
Porter  v.  Durham,  74  N.  C.  767. 

The  extent  of  the  defendant's  right  of  way, 
and  how  and  when  acquired,  does  not  appear, 
nor  is  it  clear  whether  the  ditch  is  on  the 
land  of  the  plaintiff  or  defendant;  but  the 


presumption  of  an  easement  carries  with  it 
the  counter  presumption  that  the  fee  of  the 
land  is  in  the  plaintiff.  The  plaintiff  testi- 
fied that  it  was  dug  by  the  defendant,  but 
that  "said  ditch  was  also  the  lead  ditch,  and 
the  only  means  or  way  of  draining  about  13S 
acres  of  his  land."  Thus  it  wo^d  appear, 
either  that  the  ditch  is  in  tbe  same  place  as 
the  old  water  way,  or  that  the  water  way 
running  in  tdie  same  general  direction  waa 
closed  up  by  the  construction  of  the  eanal, 
and  the  ditch  substituted  therefor.  In  either 
event,  the  ditch  would  be  considered  as  the 
water  way,  the  obstruction  of  which  would 
render  the  defendant  liable  for  the  result- 
ing injury.  We  are  now  treating  the  ditdi 
as  the  "lead"  ditch  of  the  plaintiff, — a  serv- 
ice it  rendered  in  addition  to  bein^  the 
"aiweat"  ditch  of  tiie  defendant.  Considered 
in  its  latter  character,  the  n^ligenoe  of  the 


nor  with  respect  to  the  erection  of  the  works 
for  which  the  lend  la  taken.  Hanklns  v.  Law- 
rence, 8  Blackf .  266. 

A  grant  by  the  state.  In  compensation  for  In- 
juries caused  to  a  mill  owner  bj  tbe  taking  of 
the  water  of  the  stream  for  a  canal,  of  the 
fight  to  draw  water  from  the  canal  to  operate 
the  mill  DroTlded  that  the  commlsaloners  ma; 
from  time  to  time  modify  or  wholly  revoke  the 
grant,  will  give  tbe  mill  owner  no  claim  against 
-the  state  for  damages  In  case  the  right  li  re- 
voked, although  the  revocatlw  Is  rendered 
necessary  by  the  enlargement  of  tbe  canal,  so 
that  the  witter  Is  nil  needed  for  its  use.  Der- 
mott  V.  State,  99  N.  T.  101,  1  N.  E.  242. 

IVbere  a  canal  company  Is  required  to  deposit 
a  fund  with  tbe  Mate  treasurer  to  be  applied 
by  tbe  court  to  the  payment  of  any  damages 
caused  by  the  laying  out,  construction,  and 
maintenance  of  tbe  canal,  the  fund  is  for  the 
benefit  of  all  persons  having  claims ;  and.  If  It 
is  InsulBcient  to  pay  all  the  claims  la  full.  It 
-should  be  divided  ratably  between  them,  for 
which  purpose  all  persona  interested  should  be 
brought  before  the  court.  Crowell  v.  Cape  Cod 
Bhlp  Canal  Co.  164  MadS.  236,  41  N.  B.  290. 

A  deposit  of  government  bonds  accepted  by 
tbe  state  treasurer  is  a  compliance  with  a  pro- 
vision In  the  charter  of  a  canal  company  that 
It  shall  not  take  any  property  antil  it  has  de- 
posited with  tbo  state  treasnrer  a  certain  num- 
■ber  of  dollars.  BriKS  v.  Cape  Cod  Ship  Canal 
Co.  187  Mass.  71, 

In  Brsdshaw  v.  Rodgers,  20  Johns.  103,  it 
was  held  that  the  stale.  In  prosecuting  tbe 
work  of  a  canal  in  such  a  manner  as  to  require 
tbe  altoration  of  a  turnpike,  cannot  appropriate 
land  for  the  new  road  without  compensating 
the  owner  therefor ;  and,  therefore,  tbe  officers 
doing  tbe  work  are  gnllty  ot  trespass  In  enter- 
ing upon  the  property  before  compensation  Is 
made. 

nut  that  esse  was  reversed  In  20  Johns.  736, 
where  the  court  held  that  tbe  eanal  commis- 
-slonera  were  not  liable  In  trespass  for  entering 
upon  the  lands  to  construct  such  road  prior  to 
the  making  of  the  compensation, — eapecially 
since  the  statute  permitted  the  commtaaloners 
to  enter  upon  and  use,  all  and  singular,  any 
laoda,  waters,  and  streams  necessary  for  tbe 
protection  of  the  Improvements  Intended  by  the 
act,  and  also  provided  cumpensatloa  for  dsm- 
agcs  for  land  takes  for  any  of  the  purposes 
aforesaid. 

The  owner  of  land  condemned  tot  canal  par- 
poses  la  entitled  to  an  Lujuuctlon  restraining 
the  construction  of  the  canal  through  such  land, 
where  no  payment  bss  been  made  of  the  valua- 
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tlon  fixed  In  the  condemnation  proceedings,  and 
Irreparable  Injuries  will  result  to  the  owner  un- 
less the  use  of  the  properly  la  restrained,  under 
a  statute  providing  for  the  condemnation  of 
lands  for  canal  purposes  npon  condition  that 
tbe  company  shall  pay  therefor  the  valuation 
fixed  by  the  Judge,  and  that  the  title  shall  pasa 
only  upon  such  payment ;  and  the  right  to  the 
Injunction  Is  not  affected  by  the  charactw  or 
form  of  any  eecurltr,  by  Ju^ment  or  otherwise, 
for  the  payment  thereof,  given  by  the  eompany 
or  taken  by  tbe  owner,  where  soch  security  taJla 
and  remains  unpaid.  Harness  v.  Chesapeake 
A  0.  Canal  Co.  1  Md.  Oh.  249. 

Equity  win  not  restrain  a  canal  company 
from  taking  land  prior  to  compensstl(m  there- 
for before  tbe  coming  in  ot  tlie  answer,  when 
the  corporation  acts  nnder  a  valid  charter,  and 
it  does  not  appear  that  constitutional  rlglitB 
Are  being  violated.  Kimslle  v.  Delaware  &  S. 
Canal  Co.  4  Whart.  424. 

The  right  of  action  at  lav  preserved  to  one 
whose  lands  or  rights  are  appropriated  by  the 
Morrla  Canal  Company  without  first  compenaat- 
Ing  blm  therefor  In  case  condemnation  proceed- 
ings are  not  Instituted,  Is  but  another  means  of 
obtaining  by  action  tbe  damages  which  might 
have  been  awarded  In  tbe  condenoatlon  pro- 
ceedings, and.  therefore.  It  may  be  brought  anj 
time  before  the  user  by  tbe  company  has  ripened 
by  prescription  Into  an  advertie  title,  and  it  Is 
not  barred  by  the  statute  of  limitations  as  ap- 
plied to  debt  and  to  trespass.  Such  an  action, 
too,  is  an  entirety,  to  be  brought  once  for  all 
for  full  compensation  for  the  Injury  saffered; 
hence,  a  mill  owner,  whose  mill  Is  rendered  pow- 
erless by  back  water  from  a  canal  dam  built  by 
tbe  company,  cannot  recover  of  the  company'* 
lessee,  nor  have  snccessive  actlona  for  recur- 
rent damages.  Lehigh  Valley  R.  Co.  v.  HcFar- 
lan,  43  N.  J.  L.  605 :  McFarlan  v.  Morrla  Canal 
&  Bkg.  Co.  44  N.  J.  L.  471. 

Where  persons  who  have  contracted  to  pro- 
cure tbe  right  of  way  and  eonstmct  a  canal  for 
a  corporation  entered  Into  an  agreement,  tor 
purposes  Of  their  own,  with  a  landowner  to  per- 
mit the  construction  of  tbe  canal  over  bis  prop- 
erty, which  is  out  of  the  line  surveyed  tor  the 
canal.  In  consideration  of  benefits  to  him,  with- 
out paying  htm  any  money  damages,  which  con- 
tracts are  afterwards  rescinded. — tbe  canal 
company  cannot  use  the  land  without  paying 
for  it,  on  the  ground  that  tbe  right  was  acquired 
by  such  nmtraet,  since  the  landowner's  agree- 
ment amounted  to  do  more  than  personal  li- 
cense to  tbe  contractors.  Cobb  v.  Hampshire 
&  H.  Canal  Co.  18  Pick.  340. 

Under  a  consUtntloa  requiring  compensation 
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defendant  wtis  not  so  much  in  stopping  up 
the  ditch,  as  in  its  failure  to  perform  the 
pasitive  duty  resting  upon  it  of  taking  care 
of  its  own  percolating  waters.  In  the  case 
at  bar,  it  appears  that  the  defendant  owed 
tiie  duty  to  the  plaintiff  in  reepect-  to  the 
ditch  in  consequence  of  its  closing  the  orig- 
inal water  way,  aiid  hence  it  does  not  come 
within  the  doctrine  discussed  in  Porter  v. 
Armetrong,  129  N.  C.  101,  3fl  S.  E.  799.  At 
times,  ditTerent  principles  come  so  near  to- 
gether in  their  practioil  applicatioQ  that  it 
is  almost  as  important  to  state  what  the 
court  docs  not  decide  as  what  it  does  decide. 
The  issues  made  no  dbtinetion  as  to  the 
-damage  resulting  from  the  ponding  back  of 
suirface  water  and  the  floodii^  by  percolating 
waters;  and  as  there  was  no  exception  to  the 
issues,  and  no  tender  of  additional  issues,  we 
presume  the  defendant  was  content  to  regard 

for  property  taken  for  public  use,  the  rigbt  to 

enter  npon  and  use  tbe  property  Is  complete  as 
soon  as  the  property  Is  actually  appropriated 
under  authority  of  law  for  a  public  use:  but 
tbe  title  does  not  pass  nntll  compensation  Is 
made,  so  that.  In  case  compensation  has  not 
been  made,  tbe  property  cannot  be  sold  to  a  prl- 
Tate  Individual  so  as  to  defeat  the  rights  of  the 
former  owner,  Kennedy  t.  Indianapolis,  103 
U.  8.  M9,  26  L.  ed.  650. 

Evtoppel;  V'Uivt.r. 

A  landowner  may  be  estopped  from  reclaim- 
ing his  land  by  permitting  a  canal  company  to 
go  upon  and  construct  a  canal  across  It  at  the 
outlay  of  a  large  amount  of  money.  Plerson  v. 
Clnclnnntl  &  W.  Canal  Co.  2  Disney  (Ohio)  100. 

The  right  to  damages  for  Injuries  by  tbe  con- 
struction of  a  CRoal  may  be  lost  by  laches. 
Forward  T.  Hampshire  &  U.  Canal  Co.  23  Pick. 
462. 

A  state  legislature  has  the  power  to  limit  the 
time  within  which  claims  for  damages  for  pri- 
vate property  taken  for  the  construction  by  a 
private  corporatltxi  of  a  cnoal  shall  be  asserted. 
Null  V.  White  Water  Valley  Canal  Co.  4  Ind. 
431. 

Tbe  Etate  may  provide  that  failure  to  make 
claim  for  compensation  for  land  taken  tor  a 
state  canal  within  one  year  sliall  vest  the  title 
in  tbe  state  free  from  the  obligation  to  make 
such  compensation.  Bexford  v.  Knight,  11  N. 
Y.  308. 

A  landowner,  damaged  by  the  construction  of 
a  canal  through  his  lands,  must  make  his  claim 
for  dnmugoa  within  the  lime  prescribed  by  the 
statute  undPF  which  such  canal  was  constructed, 
and  is  hurrod  from  presenting  It  thereafter. 
White  Water  Valley  Canal  Co.  v.  Ferris,  2  Ind. 
331. 

A  claim  for  property  taken  for  the  New  York 
canals  must  be  presented  within  a  year.  Peo- 
ple ae  rel.  Buell  t.  Canal  Appraisers,  0  Barb. 
496 :  Stewart  t.  State.  103  N.  Y.  234.  11  N.  E. 
652 ;  Mark  v.  State,  97  N.  Y.  672. 

Under  tbe  New  York  statute  limiting  the  time 
within  which  to  flie  a  cialm  for  property  taken 
for  canal  purposes,  the  time  does  not  begin  to 
run  ontll  tbe  qnantity  required  has  been  ascer- 
tained and  its  boundary  lines,  described  by  the 
map  which  the  commissioners  are  required  to 
file,  arc  marked  on  the  ground  by  monuments; 
and.  as  to  land  temporarily  occupied,  the  time 
docs  not  begin  to  run  until  the  use  of  the  land 
bas  ceased.  Yaw  v.  State.  127  N.  Y.  100,  27 
N.  E.  829. 

Fallare  on  tbe  part  of  a  landowner  to  Qle  bis 
application  Cor  damages  for  land  appropriated 
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them  as  on  an  equal  footing.  We  deem  it 
better  to  discuss  the  general  principles  ap- 
plicable to  the  facts  of  this  case,  than  to 
consider  separately  the  23  exceptions  filed 
by  the  defendant. 

The  defenses  relied  on  are  practically  the 
following:  (1)  That  the  damages  recovered 
were  contemplated  in  the  original  condemna- 
tion of  the  right  of  way;  (2)  that  there  is 
no  evidence  of  negligence  in  the  widening  of 
the  canal  in  1808;  (3)  that  the  plaintiff  can- 
not  recover  more  than  it  would  have  cost  to 
remove  the  cause  of  injury  by  cleaning  out 
the  ditch;  (4)  that  the  plaintiff  cannot  re- 
cover for  the  crop  of  1900.  We  do  not  think 
that  any  of  these  defenses  can  be  maintained^ 
in  view  of  tbe  evidence  and  the  resulting  ver- 
dict of  the  jury.  It  is  well  settled  that  no 
damages  are  contemplated  in  the  original 
cimdemnation,  except  such  as  necessarily 

by  the  state  for  canal  parposes  within  the  time 

limited  by  a  statute  relating  to  the  constmc- 
tlaa  of  such  canal  will  vest  title  to  sach  land 
In  the  state  ss  tborougbly  and  completely  as  If 
damages  had  be«i  assessed  and  paid.  Nelson 
7.  Flemlnfc  36  Ind,  810. 

The  two  years'  limitation  provided  by  statots 
for  tbe  presenting  of  claims  against  canal  trus- 
tees for  damages  occanloned  by  the  taking  of 
land  or  materials  for  the  construction  of  a  canal 
does  not  apply  to  damages  to  an  owner's  land 
from  overflow  occasioned  by  the  action  of  the 
trustees  In  raising  a  dam  across  a  river  and  cut- 
ting waste  ways  through  embankments.  Such 
damages  belong  to  the  class  of  consequential 
damages  recoverable  in  an  action  on  the  case. 
Wabash  &  E.  Canal  v.  Spears,  16  Ind.  441,  78 
Am.  Dec.  444. 

In  an  action  against  a  canal  company  for 
judgment  upon  an  award  of  damages  for  injury 
to  a  landowner  by  reason  of  the  construction 
of  the  canal  over  his  land,  the  fact  that  a  deed 
of  release  had  been  executed  and  delivered  to 
the  company  by  the  grantor  of  the  present 
owner,  releasing  it  from  tbe  same  damages 
caused  by  tbe  award,  but,  by  reason  of  Its  hav- 
ing been  lost  or  mislaid,  tbe  company  had  no 
knowledge  of  lu  existence  until  after  the  time 
for  appeal  from  the  award  had  elapsed,  and 
that  Its  existence  was  fraudulently  concealed  by 
the  iandnwner. — Is  not  a  defense  to  a  recovery 
White  Water  Valley  Canal  Co.  v.  Henderson,  8 
Ind.  3. 

The  diversion  of  water  by  a  canal  company 
through  tbe  improper  construction  of  a  weir, 
which  does  not  permit  the  surplus  water  to  re- 
turn through  it  to  tbe  water  course  from  which 
It  was  taken.  Is  not  continuous  within  tbe 
meaning  of  the  statute  of  limitations  providing 
thst  actions  shall  be  commenced  within  a  speci- 
fied period  stter  the  act  committed  unless  there 
be  a  continuation  of  damage,  where  the  damage 
Inflicted  Is  pertodicnl,  although  the  defective 
condition  of  the  weir  Is  continuous.  Blake- 
more  V.  Olamorganshlre  Canal  Co.  8  Zimnga 
&  J.  60. 

Tbe  court  will  not  grant  a  mandamus  to  com- 
pel a  canal  company,  pursuant  to  the  provisions 
of  an  act  of  Parliament,  to  proceed  to  an  assess- 
ment of  the  value  of  tbe  land  taken  for  tbe 
purposes  of  Its  canlil.  and  also  of  the  rectHU- 
pense  to  be  made  for  the  damages  thereby  In- 
flicted, If  the  parties  Interested  In  the  land  do 
not  make  their  application  to  the  court  within 
a  reasonable  time  after  tbe  land  Is  taken  by  the 
company, — especially  if  the  parties  have  an- 
other remedy  by  Indictment.   Rex  v,  Stalnforth 
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arise  in  the  proper  construction  of  the  work. 
Any  other  rule  would  be  contrary  to  public 
policy,  aa  well  as  private  right,  and  ooald 
never  recMve  the  sanction  of  the  courts.  The 
rule,  with  its  underlying  principles,  aa  ap- 
plicable to  the  case  at  bar,  is  clearly  stated 
m  Raleigh  d  A.  Air  Line  B.  Co.  v.  Wicker, 
74  N.  C.  220,  227,  aa  follows:  "In  the  first 
of  these  cases  [the  obatruction  of  a  natural 
or  artificial  drain  wajr]  it  is  the  duty  of  the 
company  iu  constructing  its  roadbed  to  leave 
a  space  sufficient  for  the  discharge  of  the 
water  through  its  accustomed  drain  way, 
whether  natural  or  artificial.  If  it  fails  to 
do  so,  any  owner  whose  land  is  injured, 
whether  he  be  one  a  part  of  whose  land  is 
taken  for  tlie  road  or  not,  may  compel  the 
company  to  discharge  its  duty  by  opening 
the  drain  to  its  previous  capacity.  And  so, 
if  the  obstruction  causes  a  nuisance,  the  cor- 
poration may  be  compelled  to  abate  it.  If 
the  damage  to  the  land  of  the  defendant 
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Wbere  the  owser't  Inteotton  to  allow  his 
lands  to  be  used  for  a  public  canal  Ib  otherwise 

clearly  proved,  the  question  as  to  the  length  of 
time  of  occupation  for  such  public  highway  will 
not  be  Important.  In  aucb  a  case  the  use  of 
the  way  for  comparatively  a  few  years  Is  suffi- 
cient to  establish  the  right  of  the  public.  Pier- 
son  v.  Clnclnnnti  &  W.  Canal  Co.  2  Disney 
(Ohio)  100. 

Permitting  a  canal  company  to  take  posses- 
sion of  land  through  bis  property,  and  to  con- 
struct a  canal  thereon,  and  to  a  continuous  use 
of  the  same  thereafter  for  a  period  of  several 
years,  will  be  deemed  an  original  dedlcatiOD  of 
said  land  by  Its  owner  for  the  purposes  of  a 
public  highway,  and  he  will  be  estopped  from 
claiming  the  right  of  possession  thereof,  and 
can  assert  only  his  right  to  compensation,  even 
though  he  claimed  damages  from  the  start,  and 
frequently  thereafter  Insisted  upcm  said  com< 
pany  settling  with  him.  /bid. 

Bat  a  canal  and  baaln,  although  designated 
as  such  oo  the  original  plan  of  a  city,  will  be 
considered  as  private  property,  where  they  were 
used  and  mtld  by  the  proprietors.  Carrollton 
R.  Co.  T.  ainnlctpaltty  No.  Two,  19  Idi.  02. 

'i.  Amovnt. 

Land  actually  taken  for  the  construction  of  a 
canal  must  be  paid  for  independent  of  any  ad- 
vantagf!  that  may  result  to  the  owners  thereof 
from  the  Improvement ;  but  benefits  are  to  be 
set  off  against  such  other  damages  as  will  re- 
salt  to  the  owners  of  the  residue  In  consequence 
of  the  taking  of  a  part  thereof  Wtllamet  Falls 
Canal  &  Lock  Co.  v.  Kelly,  3  Or.  99. 

A  statute  allowing  beneBts  to  be  let  oft 
against  damages  to  be  assessed  for  tbe  taking 
of  property  for  a  state  canal  is  not  uncoostltu- 
tional.     Rexford  v.  Knight,  15  Barb.  827. 

If  the  construction  of  a  canal  shall  be  held 
to  be  sufflclent  compensation  for  the  taking  of 
the  laud  on  which  It  Is  placed.  It  must  be  a 
complete  Improvement  for  public  navigation, 
and  it  ts  not  safflelent  to  complete  It  a  portion 
of  the  way  for  that  purpose,  and  over  tbe  prop- 
erty taken  merely  for  use  an  a  mill  race.  Ken- 
nedy V.  iDdlanapolls.  103  U.  8.  599,  26  L.  ed. 
550. 

No  damages  are  contemplated  in  the  original 
condemnation  of  land  for  an  artificial  water- 
way except  such  as  necesaarily  arise  in  the 
proper  eonstnictI<m  of  the  work.  Uallen  t. 
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from  this  cause  should  be  assessed  to  him, 
tbe  corporation  would  acquire  against  him  a 
right  to  pond  his  land  perpetually,  but  not 
against  any  adjoining  or  other  person  in- 
jured, or  against  the  public  if  it  creates  a 
nuisance.  These  might  deprive  the  corpora- 
tion of  its  use  of  the  defendant's  lands  by 
reason  of  their  right  to  compel  it  to  open  the 
drain.  Under  a  rule  which  should  subject 
the  corporation  to  damages  in  cases  of  this 
sort,  it  would  pay  for  a  right  which  it  could 
never  get.  And  even  if  the  ponding  were  en- 
tirely on  the  land  of  tbe  defendant,  so  that 
this  result  would  not  foUow,  and  the  cor- 
poration would  obtain  a  perpetual  right  to 
flood  the  .land,  yet  it  is  contrary  to  public 
policy  to  give  to  one  not  the  owner  of  the 
soil  a  right  to  reduce  any  land  to  perpetual 
usclessness  without  necessity  and  without  a 
corresponding  benefit  to  any  one."  This  case 
has  been  repeatedly  cited  with  approval,  and 
on  this  point  especially  in  Brown  v.  Caro- 

Lake  Drummond  Cimal  ft  Water  Co.  130  N.  C. 
490,  41  S.  E.  1027. 

Damages  In  gross  for  land  taken  1^  a  canal 
company  under  pojrers  of  eminent  domain  can- 
not be  awarded  by  a  Jury  when  the  law  requires 
It  to  vnluo  tbm  land  taken  In  perpetuity,  to 
value  or  ascertain  the  damages  the  owner  shall 
sustain  by  cutting  a  canal  through  tbe  land, 
and  the  damages  for  the  partial  and  temporary 
use  and  occupation  of  such  land.  Chesapeake 
&  O.  Canal  Co.  v.  Hoye.  2  Gratt.  514. 

A  provision  lo  the  charter  of  a  canal  com- 
pany authorized  to  condemn  land,  that  the  Jury, 
In  assessing  damages,  may  consider  tbe  actual 
benefit  which  will  accrue  to  the  owner  from  the 
construction  of  tbe  canal,  does  not  infringe  the 
5th  Amendment  of  the  United  States  Constitu- 
tion, providing  that  private  property  shall  not 
be  taken  for  public  use  without  Just  compensa- 
tion. Chesapeake  ft  O.  Canal  Co.  v.  Key,  3 
Cranch  C.  C.  099,  Fed.  Caa.  No.  2,618. 

When  assessors  of  damages  caused  by  the  con- 
stractlon  of  a  canal  are  to  consider  the  quantity 
and  quality  of  the  land,  and  both  the  Incon- 
veniences ond  advantages  which  the  owner  of 
the  land  will  derive  from  the  eonatructlon  of 
the  canal  for  the  use  for  which  his  land  Is  con- 
demned, those  inconveniences  and  advantages 
are  to  be  considered  which  peculiarly  and  ex- 
clusively affect  that  parcel  of  land,  and  not 
those  which  the  owner  may  derive  In  commoa 
with  the  public.  James  RiTor  ft  K.  Co.  t.  Tur- 
ner. 9  Leigh,  SIS. 

The  measure  of  damages  In  proceedings  by  a 
canal  company  to  condenm  land  and  a  water 
right  Is  the  market  value  of  the  premises  at  the 
time  of  such  proceedings  and  the  direct  loas  re- 
sulting plainly  and  Immediately  by  the  making 
of  the  canal  thereon ;  and  possible  future  value 
or  profits  In  the  event  of  large  Investment  and 
expenditures  for  the  development  of  the  water 
right  in  combination  with  other  water  power 
cannot  be  considered.  Tide  Water  Canal  Co.  v. 
Archer,  9  OlII  ft  J.  479. 

In  estimating  the  damages  from  the  appropri- 
ation of  land  for  tbe  construction  of  a  canal, 
the  Jury  shoald  take  water  power  into  consider- 
ation, it  the  aptwoprlation  carries  with  It  any 
water  power,  or  renders  It  less  valnable.  or  In- 
terferes with  the  owners'  use  thersid  to  which 
they  would  be  otherwise  entitled.  Wltlamet 
Falls  Canal  ft  Lock  Co.  v.  Kelly,  8  Or.  90. 

The  benefits  which  tbe  Jury  are  authorised  to 
take  Into  consideration  in  a  condemns tloo  pro* 
ceedlDg  to  assess  the  damages  a  landowner  has 
sustained  by  the  constraetlon  of  a  canal  over  a 
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Una  R.  Co.  83  K.  C.  128,  and  Knight  v. 
Albemarle  d  R.  It.  Co.  Ill  N.  C.  80,  15  S.  E. 
920. 

We  have  already  said  there  was  evidence 
of  negligence  to  go  to  the  jury.  There  is  no 
evidence  tending  to  show  that  the  ditch 
<!ould  have  been  permanently  repaired  by  the 
plaintiff  at  a  cost  lesa  than  his  injury,  even 
if  it  had  been  bis  duty  to  do  sa  On  the  con- 
trary, the  plaintiff  testifies  that  it  would 
have  cost  him  a  large  amount  to  clean  out 
the  ditch,  and  that  he  could  not  have  kept 
it  clean  without  logging  the  bank  of  the 
canal,  which  would  evidently  have  entailed 
great  expense.  This  is  not  like  a  fence  on 
the  plaintiff's  own  land,  which  he  might  have 
permanently  repaired  at  little  trouble  or  ex- 

Cse.  The  defendant  not  only  failed  to  per- 
il its  positive  duty  of  keeping  the  ditch 
open,  but  caused  the  injury  by  a  direct  act 
of  negligence  or  of  wilful  indifference.  As 
this  action  is  not  si.mply  for  the  recovery  of 

portion  of  his  land,  under  a  statute  providing 
that  they  shall  take  Into  consideration  tlie 
benefits  reeiiltliig  to  such  person  from  the  con- 
struction of  the  works,  are  those  resulting  to 
him  frocQ  the  enhanced  value  of  the  same  body 
of  land  a  part  of  which  has  been  appropriated 
tor  the  canal,  and  does  not  embrace  the  en- 
hanced value  of  other  land  belonging  to  him 
not  connected  with  or  contlguoas  to  that  appro- 
priated.   State  T.  DIgbr,  5  Blackf.  548. 

In  assessing  the  damages  to  a  landowner  by 
the  construction  of  a  canal  over  his  land,  sep- 
arating that  part  on  which  his  dwelling  house 
Is  situate  from  the  rest  of  the  tract,  and  also 
overflowing  a  part,  ths  expense  of  building  a 
bridge  over  the  canal  so  as  to  afford  better  ac- 
cess from  one  part  to  the  other,  and  the  cost  of 
draining  off  the  overflowed  water,  may  lie  taken 
Into  consideration.  State  v.  Beeckmo,  6 
Blackf.  488. 

In  estimating  the  damages  to  the  lands  of  an 
owner  by  the  construction  of  a  canal  over  the 
anme,  the  jury  are  to  ascertain  the  valoe  of  the 
land  tsken  for  the  canal  at  the  time  It  was  i 
taken,  and  also  the. enhanced  value,  at  that 
time,  of  the  land  adjoining  that  taken  by  rea- 
son of  the  location  of  the  caaal  there,  for  the 
purpose  of  ascertaining  wblcb.  It  Is  competent 
to  show  bow  the  canal  was  progressing  when 
the  land  was  taken,  and  what  spproprlatlons  of 
money  had  been  made  for  Its  completion.  Van- 
blaricum  v.  State,  T  Blackf.  209. 

The  Jury,  In  estimating  the  valoe  of  riparian 
land  through  which  a  right  of  way  was  con- 
demned for  the  use  of  a  canal  company,  may 
also  take  Into  consideration  all  damage  wblcb 
the  owner  of  the  land  would  sustain  In  times 
of  freshet  from  back  wster  caused  by  the  con- 
struction, as  part  of  the  compsnj's  works,  of  a 
dam  across  the  river,  which  at  the  time  of  the 
condemnation  of  his  land  had  been  planned  and 
projected  and  the  site  therefor  condemned,  al- 
though It  was  not  yet  erected;  snd  will  be  pre- 
snm^,  where  no  objection  is  made  on  the  re- 
turn of  the  Inquisition,  to  have  taken  such 
damages  Into  consideration,  so  as  to  defeat  a 
subsequent  action  from  overflow  by  back  water 
from  such  land.  Chesapeake  ft  O.  Canal  Co.  T. 
Grove,  11  Gill  &  J.  808. 

rosalble  or  probable  futtire  proflts  which 
might  be  made  In  their  business  by  tenants  of 
Xiart  of  premises  sought  to  be  condemned  by 
s  canal  company.  If  left  unmolested  In  the  en- 
joyment of  the  premises  for  the  balance  of  their 
term,  are  too  uncertain  and  variable  to  serve  as 
a  measure  of  the  damages  to  whieli  they  are 
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yearly  damt^s,  but  includes  a  legal  con- 
demnation of  the  resulting  easement,  it  is 
proper  that  all  damages  should  be  included. 
Beach  V.  Wilminffton  A  W.  R.  Co.  120  N.  C. 
498,  26  S.  E.  703;  Lassiter  v.  Norfolk  &  O. 
R.  Co.  12C  N.  C.  509,  36  S.  E.  48.  While 
chapter  224  of  the  Public  Laws  of  1895  ap- 
plies only  to  railroads,  yet,  as  this  court  has 
extended  the  rule  of  permanent  damages  to 
water  companies  and  telegraphs,  under  the 
principle  laid  down  in  Ridley  v.  Seaboard  & 
R.  R.  Co.  118  N.  0.  998,  32  L.  R.  A.  708,  24 
S.  E.  730,  we  see  no  reason  why  it  should  not 
equally  apply  to  canals.  Oeer  v.  Durham 
Water  Co.  127  N.  C.  349,  37  S.  E.  474;  Phil- 
lips V.  Poatal  Teleg.  Cable  Co.  130  N.  C.  513, 
41  S.  £.  1022.  As  the  issue  of  permanent 
damages  was  submitted  without  objection, 
we  must  assume  its  propriety,  under  the  cir- 
cumstances of  this  ease. 

The  judgment  of  the  oowt  JmIow  i$  af- 
firmed. 


entitled;  but  only  direct  damages  sustained  by 
them  can  be  considered.  Tide  Water  Canal  Co. 
V.  Archer,  9  Gill  &  J.  470. 

In  Jubb  V.  Hull  Dock  Co.  0  Q.  B.  443,  3  Rail- 
way Cas.  795,  11  L.  J.  Q.  B.  N.  B.  403.  11  Jur. 
15,  It  was  held  that  the  statute  providing  for 
compensation  for  lands  damaged  by  tbe  con- 
struction of  a  canal  Is  broad  enough  to  Include 
compensation  to  a  landowner  for  loss  wblcb  he 
would  sustain  by  bavtog  to  give  up  his  business 
nntll  be  could  obtain  other  suitable  premlsss  tor 
carrying  it  on. 

One  conveying  land  to  the  state  for  cansl 
purposes,  part  of  the  consideration  for  which 
was  an  agreement  by  Its  agents  that  a  certain 
amount  of  surplus  water  should  be  turned  into 
a  tall  race  to  be  constructed  by  the  grantor.  Is 
entitled,  under  a  private  act  permitting  the 
maintenance  of  an  action  for  damages  from 
breach  of  a  contract,  to  recover  for  the  con- 
struction of  the  race  between  the  points  of  leav- 
ing and  being  returned  to  the  main  channel,  and 
the  value  of  the  land  dedicated  to  tbe  state  and 
1  destroyed ;  but  no  recovery  can  be  had  for  the 
depreciation  In  value  of  real  estate  along  the 
line  of  the  race,  purchased  with  a  view  to  specu- 
lation. Seely  v.  State,  11  Ohio,  601,  Amrmed 
on  rehearing  In  12  Ohio,  496. 

A  state  Is  not  liable  for  damages  of  a  conse- 
quential character  In  the  exercise  of  rights  of 
eminent  domain,  as  the  "taking"  Is  to  be  con- 
strued in  Its  natural  slgulflcance.  West  Branch 
&  B.  Canal  Co.  v.  Hulliner,  68  Pa.  S57. 

Unless  authorised  by  lew,  damages  tor  In- 
Jury  to  a  water  right  cannot  be  recovered  If  con- 
sequential to  the  construction  of  a  state  canal. 
Delaware  Div.  Canal  Co.  v.  McKem,  52  Pa.  117. 

But  damages  consequential  upon  the  erection 
of  B  canal  may  bs  recovered  when  tbe  viewers 
are  required  to  add  to  the  compensation  for 
land  actually  taken  those  damages  appearing 
upon  a  fair  and  Just  comparison  of  the  advan- 
tages and  disadvantages  resulting  from  Its  con- 
sirucMon.  Iloffer  v.  Pennsylvania  Canal  Co.  67 
Pa.  221. 

Under  the  New  York  act  of  1817,  for  the  con- 
struction of  a  public  canal,  an  appraisal  of 
damages  may  be  made  tor  Injuries  caused  by 
the  entry  upon  adjoining  lands  and  destroying 
crops,  removing  fences,  and  appropriating  ma- 
terials for  the  prosecution  of  the  work,  so  that 
the  ageuts  of  the  state  will  not  be  liable  In  tres- 
pass for  so  doing.  Wtaeeloek  v.  Young,  4  Wend. 
648. 

Upon  an  assessment  of  damages  for  taking 
land  for  canal  purposes,  tbsrs  must  be  Included 
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all  phystcal  Injnrlea  reaultlDg  from  a  carefal 
and  proper  coniitniGtlon  of  the  work,  whether 
rradllj  appareot  or  not  eaalljr  foreeeen ;  and  If 
any  of  mich  damages  be  either  not  claimed 
through  Inadvertence  or  mletake,  or  erroneouslr 
ezdaded  the  court  from  conslderatloB,  they 
cannot  afterwards  be  recovered  In  a  sobBegnait 
action.  Van  Scholek  t.  Delaware  *  R.  Canal 
Co.  20  N.  J.  L.  249. 

8.  Boa  paid. 

The  uaessment  and  payment  of  damages  for 
Injuries  to  real  estate  In  constnictlug  a  canal 
must  be  In  gold  and  silver.  It  la  a  "debt"  In 
tbe  sense  of  that  word  as  osed  In  the  Constlto- 
tlon  of  the  United  Btatea.  State  T.  Beackmo.  8 
Blackf.  246. 

So,  8  statute  which  required  all  the  expenses 
of  constructing  the  work  upon  a  canal  to  be 
paid  In  canal  script  will  not  be  construed  as 
extending  to  the  compensation  to  be  made  for 
damages  to  real  estate  takm  for  the  canal.  To 
be  so  construed  would  make  the  act  unconstita- 
tEonal.  Ibid. 

But  It  Is  no  objection  to  an  act  authorising 
tbe  taking  of  private  property  for  the  construc- 
tion of  a  canal  that  payment  of  the  damages 
ftSKBsed  sach  landowners  Is  reqalred  to  be  made 
in  certain  script,  where  by  a  subsequent  act 
other  means  for  the  payment  of  such  damages 
are  provided.    Lucas  v.  Hawkins,  8  Blackf.  S3T. 

The  canal  laws  providing  for  internal  Im- 
provements by  navigable  canals  and  tbe  taking 
of  land  for  that  purpose  without  the  consent 
of  the  owner  or  compensation  made  do  not  au- 
thorize the  canal  commissioners  to  compensate 
mill  owners  for  the  damages  they  have  sus- 
tained bj  the  construction  of  tbe  canal  and  sup- 
plying it  with  water  from  tbe  river  on  which 
their  mill  ig  located,  compensation  for  which  Is 
required  by  the  Constitution  to  be  In  money,  by 
appropriating  the  lands  of  another  without  bis 
consent  for  the  construction  across  It  from  the 
canal  of  a  race  solely  for  the  benefit  of  the  mill 
owners,  and  not  for  tbe  protection  of  the  canal, 
tbe  construction  of  which  In  connection  with 
waste  weirs  In  the  canal  Is  authorized  by  stat- 
ate  on  the  release  of  damages  by  the  mill 
owners,  but  in  which  no  agreement  la  made  by 
the  state  to  procure  the  right  of  way  for  such 
race ;  and  the  owner  of  the  land  Is  entitled  to 
an  Injunction  restraining  the  constmetion  of 
the  race.     UcArthnr  v.  Kelly,  6  Ohio,  189. 

e.  Remedy. 

1.  In  genmti. 

The  owner  of  land  condemned  for  a  canal 
may  be  limited  by  the  legislature  to  tbe  process 
prescribed  by  law  for  the  recovery  of  his  dam- 
ages. North  Branch  Canal  Co.  r.  Hlreen,  44  Pa. 
419. 

Compensation  for  Injnir  caused  by  raising  a 
dam  for  purposes  of  obtaining  water  for  a  state 

canal  Is  to  be  sought  in  the  usaal  way,  and  no 
action  win  He  ngalnst  the  state  officers  for  act- 
ing under  the  authority  of  the  statute.  Shaver 
T.  Eldred,  114  N.  Y.  236,  21  N.  B.  411. 

The  provision  of  a  special  mode  for  the  as- 
sessment of  damages  for  Injuries  caused  by  the 
construction  of  a  canal  will  supersede  the  com- 
mon-law remedies.  Stevens  v.  Middlesex  Canal, 
12  Mass.  466. 

After  an  entry  upon  land  for  the  construction 
of  a  state  canal  under  authority  of  the  canal 
cnmmlBslonera,  the  appropriation  of  the  land  is 
complete,  80  that  future  acts  done  In  the  con- 
struction of  tbe  canal  will  give  no  right  of  ac- 
tion In  the  former  owner,  although  the  title  does 
not  vest  until  the  compensation  Is  ascertained 
and  fixed.  Turrell  v.  Norman,  10  Barb.  268. 
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A  landowner  cannot  maintain  ejectment  for 
nonpayment  of  damages  tor  land  taken  for  « 
canal,  when  the  canal  company  hoa  tbe  title 
to  tbe  land  tor  a  highway  forever  sobjeet  to 
undisputed  and  Indefeasible  flrst  mortgage  on 
the  canal  works  to  tbe  state.  North  Branch 
Canal  Co.  v.  Hlreen,  44  Pa.  419. 

The  remedies  given  an  owner  whoae  land  has 
been  taken  possession  of  and  used  by  tbe  Morris 
Canal  Company  without  first  making  compensa- 
tion are  limited  to  the  condemnation  proceed- 
ings contemplated  by  the  charter  at  the  Instance 
of  tbe  company,  or  an  actlm  for  damncea. 
Ejectment  cannot  be  maintained.  Den.  t.  Mor- 
ris Canal  A  Bk^.  Co.  24  N.  J.  L.  S87. 

A  person  having  an  eaaement  over  lands  token 
for  construction  of  a  canal  cannot  maintain 
trespass,  but  must  proceed  under  the  act  antbor- 
Izing  the  commissioners  to  purchase  lands,  and 
directing  them  to  make  compensation  for  all 
damages  done.  Tbicknesse  v.  Lancaster  Canal 
Co.  4  Mees.  &  W.  472,  8  L.  J.  Bxcb.  N.  8.  49. 3 
Jur.  11. 

The  common-law  doctrine  of  cnmnlatlve  reme- 
dies Is  not  applicable  to  damages  sustained  1^ 
riparian  owners  for  diversion  by  a  canal  com- 
pany, under  authority  of  law,  of  the  watera  at 
a  stream  for  the  supplying  of  water  for  a  canal, 
where  the  charter  of  the  company  prescribea  a 
particular  mode  In  which  compensation  shall  be 
made  for  iwlvate  property  tak«i  for  the  oua- 
structlon  of  such  canal ;  but  the  mode  pre- 
scribed must  be  followed.  Null  v.  White  Water 
Valley  Canal  Co.  4  Ind.  431. 

Where  a  canal  company  empowered  to  supply 
the  canal  with  water  from  all  streams  within  a 
specified  distance,  except  as  to  certain  stmms 
from  which  they  are  not  to  take  water  dnrlng 
the  summer  months  unless  the  streams  over- 
flow, violates  the  statute  by  taking  water  dnrlng 
tbe  prohibited  months,  sudi  conduct,  unless  it  Is 
malicious  and  wilful.  Is  within  the  protection  of 
tbe  statute  providing  that  actions  for  anything 
done  In  the  execution  of  powers  and  authorities 
given  shall  be  commenced  wltbln  a  specified  time 
after  tbe  commission  of  the  act.  Gaby  v.  Wilts 
&  B.  Canal  Co.  3  Maule  &  8.  580. 

A  riparian  proprietor  on  a  stream  Is  con- 
fined, in  his  mode  of  obtaining  redress  for  im- 
ages sustained  by  him  by  reason  of  the  diversian 
by  a  canal  company  of  water  from  the  stream 
as  a  feeder  for  its  canal,  to  the  mode  prescribed 
in  the  chartw  of  such  company ;  such  work  be- 
ing of  a  public  character,  duly  authorised  by  an 
act  of  the  legislature.  Kimble  t.  White  Water 
Valley  Canal  Co.  1  Ind.  285. 

Damages  caused  by  a  navigation  company  In 
constructing  a  canal  bank,  and  thereby  divert- 
ing a  stream,  may  be  recovered  In  tbe  st>eclal 
proceeding  prescribed  for  recovering  those 
caused  by  Its  dams,  as  tbe  company  will  not  be 
presumed  to  have  been  exempted  from  liability 
for  any  Injury  It  may  cause.  Schuylkill  NaT. 
Co.  V.  Loose,  19  Pa.  15. 

Where  a  canal  company.  In  constructing  its 
canal,  deviates  from  tbe  powers  granted  It  by 
Its  charter,  a  person  Injured  may  have  his  leeal 
remedy,  and  need  not  pursue  tbe  remedy  fixed 
by  the  charter  for  determining  differences  aris- 
ing between  the  company  and  landownera  for 
acts  done  In  pursuance  ot  the  powers  granted. 
Shand  T.  Henderson,  2  Dow  P.  C.  619,  14  Re- 
vised Rep.  202. 

After  lands  have  been  appropriated  without 
authority  for  a  canal  and  a  reservoir  tor  water 
therefor,  the  legislature  cannot  require  the  own- 
er to  submit  to  an  appraisement  of  bis  damages 
in  eminent  domain  proceedings ;  but  be  la  enti- 
tled to  bis  action  at  law  for  the  Injnry.  Se 
Townsend,  39  N.  T.  171. 

When  a  canal  company,  under  a  power  In  Its 
charter  to  tske  private  property  without  first 
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making  compenndon,  Initltnting  later  eoa- 1 
demnstlon  proceedings,  or.  In  detaalt  of  so  do- 
ing, submitting  to  an  action  to  recover  damages 
eqniTBlent  to  an  award  In  <»Ddemnatlon,  di- 
Tvrti  water  from  a  itream  to  the  Injarr  of  a 
lower  mill  owner.  If  thctre  It  a  permanent,  tboagh 
not  Decessailly  contlnnoaa,  appropriation  of  tbe 
diverted  water, — a  complete  deprivation  of  the 
miller's  rights  therein, — bis  remedy  ia  under 
the  charter  provisions  for  full  compecsatloQ 
once  for  all ;  bnt.  If  such  diversion  Is  merely  oc- 
casional, Irregular,  and  not  intended  to  be  last- 
ing, and  Interference  temporarily  with,  not  a 
taking  of,  the  mill  owner's  right,  then  bis  rem- 
edy is  an  ordinary  common-law  action  for  dam- 
ages occasioned  by  the  particular  act  complained 
of :  and,  while  the  remedy  given  by  the  charter 
Is  available  at  ones  and  agalnat  the  canal  com- 
pany only,  the  common-law  action  accrues  when 
the  diversion  Is  made,  and  lies  against  the  suc- 
cessor of  the  canal  company  If  It  made  the  di- 
version complained  of.  Halsey  T.  L^Ugh  Val- 
ley B.  Co.  45  N.  J.  L.  M. 

Equity  will  not  restrain  a  canal  company  from 
diverting  a  stream  nnder  Its  powers  of  eminent 
domain,  althongh  a  mill  privilege  be  Injured, 
when  the  statatory  mode  of  compensation  has 
not  been  resorted  to.  Spangler's  Appeal,  64  Pa. 
R87. 

Equity  will  not  restrain  a  diversion  of  water 
by  a  canal  company  from  a  mill  owner  having 
the  right  thereto  when  the  complainant  has  as- 
sented to,  and  received  compensation  for,  the 
use  of  the  encroachment  upon  his  right,  al- 
thongh the  canal  company  be  shown  to  be  Insol* 
vent    Hellman  t.  Union  Canal  Co.  87  Pa.  100. 

When  damages  fnmi  the  exercise  of  a  canal 
franchise  can  only  be  recovered  by  the  statutory 
process,  the  Insolvency  of  the  canal  corporation 
confers  no  jurisdiction  on  the  equity  courts. 
Spangler's  Appeal,  64  Pa.  887 ;  Stnmp'a  Appeal, 
1  Walk.  (Pa.)  420. 

An  action  of  ejectment  by  a  landowner  against 
a  canal  company  will  be  restrained,  and  the  com- 
pany permitted  to  take  proceedings  to  acquire 
the  property,  where  It  took  possession  under  In- 
valid proceedings  while  the  landowner  was  an 
Infant,  on  the  ground  of  acquiescence,  the  land- 
owner having,  after  reaching  bis  majority,  ac- 
cepted an  annual  rental  for  a  period  of  for9 
years.  Somersatahire  Coal  Canal  Co.  t.  Har- 
court,  2  De  6.  &  J.  606,  4  Jar.  N.  a  671,  6  Week. 
Rep.  670. 

A  riparian  proprietor,  even  if  be  Is  owner  of 
nstoral  mill  sites.  Is  not  entitled  to  an  Injunc- 
tion restraining  the  authorized  construction  of 
a  dam  and  canal  In  aid  of  navigation  of  the 
river  on  which  they  are  located,  which  It  Is  al- 
leged win  result  In  Injury  to  such  mill  sites  by 
the  diversion  of  the  water  ot  the  river,  where 
(be  canal  will  run  through  the  lands  necessary 
to  constitute  snch  sites,  and  such  lands  are  nn- 
der sututory  authority  subject  to  condemnation 
for  canal  pnrpossi^  In  proceedings  for  which  the 
▼aloe  of  the  lands  as  mill  sites  wonld  no  doubt 
be  duly  considered  and  estimated ;  since  he 
thereby  has  a  legal  and  proper  remedy ;  and 
especially  will  Injunction  not  Issue  where  the 
lUtnte  authorising  condemnation  provides  that 
the  poidency  of  any  proceedings  In  any  suit  in 
the  nature  of  a  writ  of  ai  quod  damnum,  or 
any  other  proceedings,  shall  not  hinder  or  delay 
the  progress  of  the  work.  Binney's  Case,  2 
Bland.  Cb.  99. 

A  mill  owner  cannot  enjoin  a  canal  company 
from  diverting  water  from  his  mllldam  and  us- 
ing It  for  the  purposes  of  Its  canal,  without 
showing  some  anfflclent  reason  for  adopting  that 
form  of  proceeding  to  obtain  redress  for  the 
damages  he  may  sustain,  where  such  diversion 
Is  authorized  by  its  charter,  and  a  particular 
mode  for  obtaining  eomprasatlon  for  private 
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property  taken  la  pointed  out  In  eucfa  charter. 

Conwell  V.  Hagerstown  Canal  Co.  2  Ind.  588. 

Bnt  equity  has  Jurisdiction  In  a  cjise  Involv- 
ing rights  to  the  use  ot  water  from  a  stream 
between  parties  haTlng  public  franchises,  by  rea- 
son of  the  magnitude  of  the  Interest  involved^ 
and  the  numerous  equities  set  up  by  complain- 
ant, which  consist  In  no  small  degree  of  equita- 
ble estoppels,  and  of  bis  liability  to  a  multiplici- 
ty of  salts  at  law.  Lehigh  Valley  B.  Co.  t.  So- 
ciety for  Establishing  Useful  Manufaeturee,  89' 
N.  J.  Eq.  145. 

The  several  owners  of  land  throngh  which  a 
canal  company  has  constructed  Its  canal  with- 
out paying  the  land  damages  cannot  unite  In  a 
single  suit  to  enjoin  the  use  of  the  canal  until 
payment  Is  made.  Uarsells  v.  Morris  Canal  4 
Bkg.  Co.  1  N.  J.  Eq.  81. 

When  a  riparian  owner  has  an  actltm  for 
damages  caused  to  his  mill  by  the  diversion  of 
water  by  a  canal,  be  may  recover  If  the  dam  of 
which  be  complains  was  a  new  erection  after  he 
came  Into  poasesslon,  Its  construction  havlug- 
been  but  partially  completed  doring  the  term 
of  his  grantor,  who  institnted  no  suit  for  the 
partial  damages.  Union  Canal  Co.  v.  Kelaer, 
19  Fa.  184. 

An  action  to  condemn  private  property  for 
canal  purposes  In  puraaance  of  congressional 
legislation  may  be  maintained  by  the  United 
States  so  far  as  to  ascertain  the  value  of  the 
lands  proposed  to  be  taken,  although  provision 
has  not  been  made  for  payment  of  their  value; 
but  such  payment  must  be  made  before  Judgment 
of  condemnation  can  be  given.  United  States 
V.  Oregon  B.  &  Nav.  Co.  9  Bawy.  61,  16  Fed. 
B24. 

2.  Prooeditra. 

The  United  States  government  may  permit 
the  compensation  which  It  Is  to  pay  for  land 
taken  for  public  Improvements  to  be  ascertained 
by  procedure  In  the  state  courts.  United  States 
V.  Jones,  109  U.  S.  613,  27  L.  ed.  1016,  3  Sup. 
Ct.  Rep.  346. 

A  canal  company.  In  diverting  water  from  a 
natural  stream  as  a  feeder  for  Its  canal,  la  en- 
titled to  have  the  entire  damagea,  past  and 
prospective,  that  a  mill  owner  will  suatain  by 
reason  of  such  diversion,  assessed  In  one  action, 
by  virtue  of  a  clause  In  Its  charter  providing 
for  the  mode  of  assessing  the  compensation  to- 
be  awarded  owners  for  land,  water,  or  materials 
taken  tor  the  eonstmctloa  of  the  canal,  or  any 
of  Its  feeders,  or  wori^s  connected  therewith. 
Kimble  White  Water  Valley  Canal  Co.  1  Ind. 
283. 

The  act  of  a  canal  trustee  In  hearing  the  proof 
and  making  a  certificate  that  a  claimant  for 
damages  caused  by  the  construction  of  a  feeder 
to  tbe  canal  through  his  lands  bad  produced' 
satisfactory  proof  that  he  was  the  owner  of 
such  land,  and  that  the  same  had  been  injured- 
by  the  conatrnctlon  of  such  feeder.  In  a  certain 
amount,  will  be  construed  as  being  In  compli- 
ance with  an  act  of  the  legislature  requiring  all 
unliquidated  claims  against  the  state  for  dam- 
ages growing  out  of  the  construction  of  the 
canal  to  be  proved  before  the  state  trustee  and 
filed  with  the  secretary  of  state  before  a  certain 
date,  and  not  as  a  settlement  of  such  claim  un- 
der a  previous  act,  aotborlilog  tbe  state  trustee 
to  settle  existing  claims  for  damages  arising 
from  the  construction  of  the  canal  by  issuing 
certificates  of  state  Indebtedness  to  tbe  claim- 
ants, and  that  In  any  event,  whether  acting  un- 
der the  one  act  or  the  other,  not  having  Issued' 
the  certificate  of  Indebtedness  to  such  claimant, 
the  act  ot  such  trustee  would  not  be  binding  on 
the  state  eo  as  to  entitle  such  claimant  by  man- 
damna  to  compel  a  snbseannit  tmatee  to  Issne- 
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to  him  a  certlflcatfl  of  state  indebtedoess.  Pmy- 
«Ie  em  rel.  Brusb  t.  Wells,  12  111.  102. 

To  make  a  legal  and  permanent  appropriation 
bj  the  state  of  land  or  water  for  tbe  use  of  a 
canal,  the  quantity  must  be  definitely  ascer- 
tained and  described,  so  that  tbe  owner  may 
know  what  has  been  taken,  and  for  what  lie  la 
entitled  to  compentatlon.  Haydeo  t.  State,  182 
N.  Y.  688,  80  N.  B.  961. 

Tbe  direction  In  tbe  charter  of  a  company  au- 
thorised to  condemn  land  for  can  at  purposes 
that  the  Jury  describe  and  ascertain  the  bounds 
of  the  land  valned  by  them  rcQnirea  a  descrip- 
tion of  tbe  lands  valaed  and  a  statement  of 
their  bounds  with  certainty,  so  that  It  may  be 
known  what  would  paae  to  tbe  company  upon 
payment  of  the  valuation  ;  but  It  does  not  neces- 
aarlly  Imply  that  they  are  to  run  and  measure 
tbe  lines.  Chesapeake  &  O.  Canal  Co.  t.  Union 
Rank,  4  Cranch  C.  C.  75,  Fed.  Cas.  No.  2,658. 

The  appropriation  of  land  for  canal  purposes 
Is  completed  by  entering  upon  and  using  the 
land  for  such  purposes  under  the  statute  au- 
thorising such  appropriation,  but  requiring  no 
particular  formality  In  making  tbe  same,  and 
no  record  is  required  to  be  kept,  and  the  pro- 
ceedings to  aasesa  tbe  damages  are  to  be  bad 
-after  snch  appropriation.  NelBon  t.  Fleming, 
66  Ind.  310. 

'  An  approprlatlcm  takes  place  Upon  the  entry 
of  the  atate  agents  upon  land  for  the  constrnc- 
tion  of  a  canal,  so  as  to  entitle  the  owner  to 
have  blfl  damages  appraised  at  that  time ;  and 
lie  Is  not  bound  to  wait  until  the  work  Is  com- 
pleted. People  e»  rel.  Utiey  t.  Hayden,  6  Hill, 
869. 

Although  the  charter  of  a  canal  company  ao- 

thorized  to  condemn  land  for  canal  purposes 
'does  not  provide  for  notice  to  parties  Interested, 
It  should  be  given  if  they  are  within  the  county. 
Chesapeake  &  O.  Canal  Co.  r.  Union  Bank,  4 
Cranch  C.  C.  73.  Fed.  Cas.  No.  2.658. 

When,  having  tbe  power ,by  Its  charter  to  take 
private  property  without  first  making  compensa- 
tion. Instituting  later.  If  It  chooses,  condemna- 
tion proceedings,  or.  In  default  thereof,  submit- 
ting to  an  action  for  damages  equivalent  to  an 
award,  a  canal  company  diverts  water  to  the 
Injury  of  a  lower  mill  owner,  and  its  acts  In  re- 
spect thereto  are  so  equivocal  that  it  is  doubtful 
whether  or  not  there  Is  Intended  to  be  a  per- 
manent, lasting  appropriation  of  tbe  water  at 
the  point  of  taking  It,  or  only  an  occasional  and 
Intermittent  Interference  with  tbe  mill  owner's 
rights,  to  cut  him  off  from  his  common>law  ac- 
tions for  recurrent  Injuries,  and  shut  him  up  to 
the  once  for  all  suit  allowed  by  the  charter, — 
either  actual  or  constructive  notice  of  a  per- 
manent appropriation  must  be  given  blm ;  and, 
upon  this  point,  a  declamtlon  of  the  president 
-of  the  company,  made  when  the  works  were  be- 
ing constructed,  that  a  diversion  was  not  In- 
tended, Is  competent  evidence,  though  made  to  a 
third  party  having  similar  rights.  Halsey  v. 
Lehlgb  Valley  R.  Co.  46  N.  J.  L.  26. 

A  provision  la  an  act  of  the  legislature  au- 
thorizing a  corporation  to  construct  certain 
canal  works,  which  prescribed  tbe  method  in 
which  compensation  should  be  made  to  those 
whose  lands  might  be  taken  or  affected  by  tbe 
company's  works,  and  which  provided  that  per- 
sons dainagred,  to  whom  the  corporation  made  no 
compensation,  might  "apply  by  petition  to  the 
superior  court  of  Judicature  ...  to  have 
tbe  damages  estimated  and  adjudged," — will  not 
be  construed  as  meaning  that  the  damages  are 
to  be  ascertained  and  paid  for  from  time  to  time 
aa  they  actually  arise,  but  as  conferring  a  rem- 
edy by  which  compensatlcn  may  be  obtained  at 
once  for  ail  damages  that  might  be  sustained  by 
having  the  lands  perpetually  subjected  to  the 
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encumbrances  laid  upon  them  by  tbe  company. 
Woods  T.  Naahna  Hfg.  Co.  5  N.  H.  467. 

Where  a  statute  providing  for  the  constnie- 
tion  of  a  canal  reqnirea  the  appraisers  to  «Btcr 
in  books  to  be  kept  for  that  purpose  a  deacrip- 
tlon  of  lands  taken  for  tbe  purpose  of  tbe  canal, 
parol  evidence  Is  not  admissible  to  show  that 
land  not  In  fact  covered  by  tlie  «anal  was  taken 
by  the  state,  althoogb  It  consists  of  a  buln 
covered  wltb  water  and  connected  witb  the 
canal  by  a  ditch.  Jackson  em  Oem.  Atwood  r. 
Daley,  5  Wend.  626. 

The  necessity  for  the  taking  of  land  ■ought 
to  be  condemned  for  a  canal  and  reserrolr  tor 
Bhlpping,  irrigation,  and  water-supply  pnrpoees 
is  a  question  of  fact  for  the  Jury.  Wilmington 
Canal  &  Reservoir  Co.  t.  Domlngoes,  60  Cal. 
B05. 

An  inquisition  condemning^ and  for  canal  pur- 
poses will  be  set  aside  for  failure  of  tbe  Jury 
to  describe  the  bounds  of  the  land  Talned  by 
them.  They  ought  also  to  describe  the  quality 
and  duration  of  the  Interest  valued.  Cheaa- 
peake  &  O.  Canal  Co.  v.  Union  Bank,  4  Cranch 
C.  C.  75.  Fed.  Caa.  No.  2,653. 

One  who  revokes  a  anbmlssloa  to  arbitration 
made  under  statutory  authority  to  ascertain  the 
damages  for  the  taking  of  a  strip  of  land  for 
canal  purposes  will  be  liable  for  the  fees  of  the 
arbitrators  and  the  counsel  and  witness  fea 
which  have  been  paid  by  tbe  opposite  iMUty 
Upon  tb6  bearings  already  had.  Miller  v.  Jane- 
tion  Canal  Co.  41  N.  T.  08. 

An  appeal  from  an  award  of  arbitrators  as- 
sessing the  damages  sustained  by  a  landowner 
by  tbe  construction  of  a  canal  over  his  land 
must  be  taken  to  the  court  of  tbe  county  in 
which  the  land  lies.  White  Water  Valley  Canal 
Co.  V.  Henderson,  8  Blackf.  628. 

t.  Other  matters. 

An  agreement  entered  Into  between  canal 
trustees  and  a  riparian  owner  having  a  mill 
Bite  on  a  river,  in  and  by  which  the  latter  for 
a  valuable  consideration  released  to  the  former 
tbe  right  to  divert  tbe  water  from  the  river 
above  the  milldam  as  a  feeder  to  the  canai  for 
tbe  purposes  of  navigation,  and  the  continaons 
possession  by  each,  their  successors  and  assigns, 
of  tbeir  respective  properties.  Is  notice  of  tbe 
rights  claimed  by  each  to  all  dealing  thereafter 
wltb  either  in  respect  to  the  subject-matter  of 
that  agreement,  so  that  a  iesMe  from  the  canal 
trustees,  of  the  water  from  such  feeder  for  use 
ns  water  power.  Is  bound  to  know  what  tbe 
agreement  was,  and  holds  subject  to  the  terms 
thereof.    Druley  v.  Adam,  102  III.  177. 

Diverting  the  water  from  a  river  by  canal 
trustees  in  excess  of  tbe  quantity  needed  for 
navigation,  creating  a  motive  power  for  the 
benefit  of  others.  Is  a  use  not  within  the  lan- 
guage or  strict  spirit  of  an  agreement  entered 
Into  between  such  canal  trustees  and  a  riparian 
owner,  whereby,  for  a  money  consideration  and 
the  settlement  of  tbe  controversy  between  them 
as  to  the  dlverdon  of  the  water  by  the  trustees 
from  the  mill  site  of  the  riparian  owner,  tbe 
latter  released  to  the  trustees  tbe  right  to  use 
and  appropriate  the  water  of  tbe  said  river  at 
a  point  above  the  mill  as  a  feeder  "for  supply- 
ing the  said  canal  for  the  purpose  of  navigation" 
In  the  same  manner  It  was  then  used.  Ibid. 

Canal  trustees,  acquiring  tbe  right,  by  on 
agreement  with  tbe  owner  of  a  milldam  on  a 
river,  to  divert  water  from  the  river  above  bis 
dam  into  the  canal  by  means  of  a  feeder  *for 
tbe  purposes  of  navigation,"  cannot,  after  a 
deepening  of  the  canal  above  so  as  to  afford 
di-alnage  for  a  city,  whereby  tbe  volume  of  wa- 
ter la  Increased  so  that  a  'arge  volume  of  waste 
water  is  emptied  into  the  river  above,  divert 
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water  through  sa«h  feeder  In  excesB  of  the  qaan- 
tlt7  Deeded  for  the  DaTlgattoQ  of  the  eSDal.  for 
the  purpoMi  of  water  power,  altbough  aach  ez- 
cesH  doea  not  amoont  to  the  additional  Tolome 

of  the  rlTer  canaed  by  the  dtgcharge  of  the  waste 
water  therein  from  the  canal  above.  The  mo- 
ment such  waters  were  discharged  Into  the  wa- 
ter of  the  river,  and,  mlngUng  therewith,  passed 
over  the  soli  of  such  owner,  his  rights  thereto 
attached,  and  the  canal  trustees  will  be  regarded 
as  bsving  abandoned  them  and  placed  the  same 
beyond  their  right  of  legal  reclamation  or  con- 
trol :  and  the  agreement  cannot  be  construed  as 
restricting  such  riparian  owner  to  the  use  of 
mch  water  aa  naturalty  flowed  therein  wtthoat 
the  Sid  of  art.  Ibid.,  Affirming  Adama  T. 
Slater,  8  III.  App.  12. 

Persons  authorized  by  act  of  Parliament  to 
cnt  a  canal,  and  to  construct  and  mslntaln 
works  to  protect  a  harbor  In  which  the  canal 
was  Intended  to  terminate,  and  to  lev;  a  speci- 
fied tax  for  soch  purpose,  will  not  be  restrained 
from  cutting  the  canal  throng  their  land  npon 
the  ground  that  the  fands  raised  are  Insuffi- 
cient for  the  completion  of  the  undertaking,  al- 
thongb.  when  they  attempt  to  cut  the  canal 
throDgh  land  belonging  to  othera,  sach  owners 
may  be  entitled  to  relief.  King's  Lynn  v.  Pem- 
t>erton,  1  Swanst.  244,  252. 

Under  a  contract  between  the  riparian  own- 
w  on  both  Bides  of  a  stream  and  a  canal  com- 
pany, giving  the  canal  company  the  right  to 
use  so  much  of  the  water  of  the  stream  as  would 
be  necessary  to  the  operation  and  maintenance 
of  the  canal,  the  company  takes  the  right  to  uae 
the  water  of  the  stream  bo  far  only  as  needed 
for  the  canal,  and,  upon  the  dissolution  of  the 
canal  company,  this  right  reverts  to  the  owners. 
Day  T.  Pittsburg.  T.  *  C.  B.  Co.  44  Ohio  St. 
406.  T  N.  E.  528. 

The  fact  that  one  of  two  connecting  causiB 
has  been  accustomed  for  a  long  period  of  years 
to  receive  the  surplus  watera  of  the  other  cansl 
does  not  give  It  a  right  by  prescription  to  such 
water,  as  such  a  right  cannot  be  the  subject  of  a 
grant,  the  canal  company  being  bound  to  use 
its  water  for  the  purpose  of  sustaining  its  navi- 
gation, and  not  being  able  to  grant  to  another 
the  uae  of  such  water.  StafTordsblre  &  W, 
Caiial  Nav.  Co,  v.  Birmingham  Canal  Nav.  Co. 
L.  K.  1  H.  L.  254,  272,  89  L.  J.  Cb.  N.  S.  757, 
Affirming  11  Jur.  N.  S.  71,  11  L.  T.  N.  S.  647, 
13  Week.  Rep.  130. 

Specific  performance  will  not  be  decreed  of  a 
contract  by  a  sanitary  district  to  pump  water 
Into  a  state  canal  sufficient  to  mslntaln  a  cer- 
tain depth  of  water  therein,  where  it  has,  by 
withdrawing  water  from  the  river  feeding  the 
canal,  reduced  the  water  level  at  the  bead  of  the 
canal.  If  the  said  certain  depth  of  water  In  the 
canal  could  not  be  maintained  without  pumping, 
even  if  said  district  had  not  withdrawn  water 
from  the  river.  Canal  CtHurs.  Sanitary 
Dlgt.  181  111.  326,  61  N.  E.  71. 

In  Doe  ex  dem.  Patrick  v.  Beaufort,  6  Ezch. 
498.  It  was  held  that  the  owner  of  land  might 
maintain  ejectment  against  a  canal  company 
which  bad  constructed  a  canal  across  the  land 
by  an  arrangement  with  the  tcsaee,  although  It 
was  so  constructed  with  the  knowledge  and  con- 
sent of  the  owner.  Subsequently,  In  Beaufort  v. 
Patrick.  17  Beav.  60,  22  L.  J.  Ch.  N.  S.  488,  17 
Jar.  682,  1  Week.  Rep.  280,  an  Injunction  was 
granted  restraining  further  proceedlnga  In  the 
ejectment  action  upon  the  ground  that  the  own- 
er of  the  land,  hsvlng  sanctioned  the  formation 
of  the  canal,  was  not  entitled  to  take  posBesslon, 
but  only  to  compensation  for  Its  value ;  and  that 
one  purchasing  the  land  from  such  owner  with 
full  knowledge  of  the  existence  of  the  canal  was 
In  no  better  position  than  the  owner. 

A  landowner  cannot  restrabi  a  canal  company 
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from  proceeding  with  Its  work  where  he  faaa 
knowingly  suffered  the  operations  to  be  carried 
on.  but  be  will  be  left  to  bla  action  for  damage*. 
Shand  V.  Henderson,  2  Dow  P.  C.  519,  14  Be- 

vlaed  Rep.  202. 

Where  one  injured  by  a  work  erected  at  great 
expense  failed  to  give  notice  to  the  proprietors 
not  to  proceed,  equity  will  not  remove  It  as  a 
nuisance,  but  will  leave  the  complainant  to  his 
remedy  at  law.  Jones  v.  Royal  Canal  Co.  2 
Uolloy,  819. 

The  works  <rf  a  canal  corporation  are  not  In- 
dictable as  a  public  nuisance,  as  works  of  public 
improvement  never  can  be  regarded  by  the  law 
as  a  public  nuisance.  Com.  Reed.  84  Fa.  275, 
76  Am.  Dec.  661. 

III.  Location. 

The  provision  In  the  charter  of  the  Chen< 

peake  A  Ohio  Canal  Company  that  the  eastern 
terminus  of  tbe  canal  shall  be  from  the  tide 
i  water  of  the  River  Potomac,  does  not  limit  the 
I  company  to  the  highest  point  of  tide  water  In 
;  the  District  of  Columbia,  but  tbe  precise  point 
I  of  commencement  is  left  to  the  discretion  of  the 
I  company  within  the  limits  fixed  by  the  charter. 
,  Chesapeake  &  O.  Canal  Co.  v.  Key,  3  Crancb  C. 
C.  599,  Fed.  Cas.  No.  2,649. 
I    The  extension  of  a  navigation  canal  to  tbe 
i  city  of  Washington  waa  authorized  by  the  act 
I  of  1784  providing  for  the  making  of  a  naviga- 
'  ble  canal  "from  the  tide  water"  of  the  River 
\  Potomac  in  the  District  of  Columbia  over  to 
i  the  Ohio  river,  and  the  termination  thereof  was 
not  confined  to  the  most  Interior  point  on  sncb 
tide,  which  was  of  great  extent,  where  the  canal 
was  one  intended  to  facilitate  transportation  of 
the  products  of  tbe  Interior  to  tide  for  exporta- 
tion, and  for  the  Importation  of  foreign  com- 
modities by  tbe  aame  route :  since  for  that  par- 
pose  it  must  terntnate  at  a  port  or  point  where 
'  marine  and  Interior  tranqiortatlou  can  meet, 
and  It  was  universally  understood  that  such 
canals  must  be  extended,  and  was  the  common 
practice  to  extend  them;  Into  the  very  port  It- 
self ;  and  the  act  must  be  construed  to  have  con- 
templated its  extention  to  one  or  all  of  tbe 
ports  on  the  tide  water  In  sucb  district,  and 
particularly  to  Washington,  its  chief  port,  as 
most  suited.    BInney's  Case,  2  Bland  Ch.  99. 

A  canal  company  la  not  confined  to  the  bed 
of  the  river  In  Improving  the  navigation  there- 
of, but  may  make  such  Improvement  partly  or 
entirely  by  canals  outside  of  the  bed  of  the 
stream,  or  In  any  other  known  mode,  under  a 
charter  the  preamble  of  which  recites  that  it 
may  be  necessary  to  cut  canals  and  erect  locks 
and  other  works  on  both  sides  of  the  river, 
and  tbe  body  of  which  gives  power  to 
cut  such  canalB  and  erect  such  locks  and 
other  works  as  may  be  necessary  for  the 
opening,  Improving,  and  extending  the  naviga- 
tion of  the  river  from  place  to  place  in  such 
manner  as  it  shall  think  proper,  giving  tbe  right 
to  purchase  or  condemn  lands  for  the  purpose 
of  making  such  canals,  conferring  power  to  col- 
lect tolls  in  consideration  of  the  expense  to  be 
Incurred  in  cutting  tfacm,  and  making  the  river 
and  the  works  thereon  a  public  highway  when 
completed ;  and  the  discretion  as  to  the  manner 
of  Improving  navigation  is  not  limited  by  a  sec- 
tion merely  requiring  that  the  company  "shall 
make  the  river  well  capable  of  being  navigated," 
without  a  designation  of  the  particular  mode  of 
doing  it,  except  that  canals  are  required  at  spec- 
Ifled  falls,  since  tbe  making  of  It  navigable  In 
its  natural  courae,  rather  than  In  any  other  of 
tbe  various  known  ways,  is  not  to  be  understood 
as  Intended  thereby.  Chesapeake  St  O.  Canal 
Co.  V.  Baltimore  &  O.  R.  Co.  4  GUI  &  J.  1. 

A  canal  company  Is  not  put  to  an  election  be- 
tween the  dUferent  model  at  improving  tbe  nar- 
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IgaUon  o{  a  river  to  connect  the  Atlantic  atatei 
with  tbe  eooDtrr  west  of  the  Allegban;  monQ- 
talns,  nor  concluded  by  any  selection  made  from 
having  recourse  to  another.  If  tbe  mode  selected 
for  tbe  execution  of  the  work  of  such  great  and 
acknowledged  utllltr  shall  fall,  the  means  of  ac- 
compllablag  which  were  at  the  time  of  the  grant 
of  the  rlgbt  but  little  understood,  wbere  the 
charter  aatborlses  the  cutting  of  canals  and 
erection  of  aucb  locks  and  other  works  as  It 
shall  Judge  necessary  for  improving  and  extend- 
ing the  naTlgatlOQ  from  place  to  place  and  from 
time  to  time  In  such  manner  aa  It  shall  think 
St ;  nor  would  failure,  for  many  yeara  to  exer- 
cise the  rtgbt  to  make  sncb  Improvement  by 
means  of  canals  or  a  continuous  canal  because 
of  the  adoption  of  other  expedients  In  the  first 
Instance  and  their  continuance  during  that  time 
be  coDStraed  Into  an  abandonment  of  the  right 
to  use  that  method  of  improvement  In  favor  of 
a  railroad  company  seeking  to  secure  a  priority 
In  the  selection  of  lands  along  such  rtver  for  Its 
right  of  way  over  the  seleftlon  thereof  by  the 
canal  company  for  the  construction  of  canals 
eonsldei-ed  necessary  to  the  Improvement.  Ibid. 

A  navigable  stream  may  be  used  for  the  pur- 
pose of  carrying  out  the  object  of  a  statute  au- 
thorizing the  construction  of  a  "canal"  to  con- 
nect another  stream  with  Lake  Erie  so  as  to 
create  a  navigable  waterway  for  boats,  and,  a 
side  eat  having  been  made  Into  such  stream,  the 
bank  thereof  may  he  appropriated  for  a  tow- 
path.    Carpenter  t.  State,  12  Ohio  St.  4B7. 

Mere  charter  authority  to  acquire  a  strip  of 
land  of  a  certain  width  for  purposes  of  a 
canal  will  not,  In  case  the  title  la  acquired  to, 
and  the  canal  eonatmcted  upon,  a  strip  of  much 
less  width,  entitle  tbe  company  to  enter  upon 
and  cultivate  the  property  to  the  fnll  width 
which  its  charter  gave  It  authority  to  take. 
Jones  V.  Tatham,  20  Pa.  308. 

Statutory  authority  to  conatmct  a  ship  omal 
acrosa,  along,  through,  or  upon  any  of  the  bays 
within  the  Jurisdiction  of  the  state  for  the  par- 
pose  of  conducting  vessels  from  the  coast  to 
safe  harbors  on  the  main  line  will  authorize  the 
construction  of  the  canal  on  the  land  along  the 
shore  of  the  bay,  and  It  need  not  be  confined 
to  the  watera  of  the  bay.  Crary  v.  Fort  Ar- 
thur Channel  A  Dock  Co.  92  Tex.  27S,  47 
S.  W.  96T. 

A  channel  end  dock  corporation  authorised 
by  statute  to  construct  Its  channel  "across, 
along,  through,  or  upon"  specified  waters  may 
locate  It  almg  the  bordera  of  a  bay.  Davbi  T. 
Port  Arthur  Channel  ft  Dock  Co.  SI  C.  C.  A. 
99.  SO  V.  S.  App.  155,  87  Fed.  612. 

An  Injunction  pendente  lite  to  restrain  a 
channel  and  dock  company  from  constructing  Its 
channel  along  low,  flat,  salt,  marab  lands  ontll 
the  final  termination  of  the  litigation  will  not 
be  granted  where  It  Is  sought  thereby  to  defeat 
the  construction  of  the  channel  rather  than  to 
contest  tbe  value  of  the  lands  taken,  and  the 
company  has  filed  a  bond  conditioned  for  the 
payment  of  all  damages  which  may  be  awarded 
against  It  In  the  condemnation  proceedings. 
Ibid. 

A  landowner  cannot  object  to  the  construction 
of  a  canal  through  his  land  upon  the  ground 
that.  Is  crossing  other  laud,  tbe  canal  has  de- 
viated from  the  line  fixed  by  statute,  unless 
Buch  deviation  has  been  to  his  Injoiy.  Lee  T. 
Mllner,  2  Younge  &  C.  Exch.  611. 

Under  a  statute  which  provides  for  the  cre- 
ation of  private  corporations  for  the  purpose  of 
const ructlng  deep  water  channels  from  the 
"waters  of  the  Gulf  of  Mexico"  to  tbe  mainland 
for  the  purpose  of  navigation ;  and  which  also 
provides  for  the  condemnation  of  land  for  the 
construction  of  the  channels, — a  channel  may 
be  constructed  from  any  bay,  Inlst,  or  stream 
61  L.  B.  A. 


upon  tbe  gulf  coast  In  which  tbe  tide  ehba  and 
flows.  Crary  v.  Port  Arthur  Channel  ft  Dock 
Co.  92  Tex.  275,  47  B.  W.  967. 

IV.  Vte  of. 

a.  At  hiohwag. 

The  purpose  of  a  canal  being  the  transporta- 
tion of  the  merchandise  of  the  people,  It  Is  gen- 
erally held  that  tbere  Is  a  public  right  to  use  It 
similar  to  the  right  to  use  waters  navigable  by 
nature,  but  with  this  difference. — that  the  own- 
er of  the  canal  Is  entitled  to  compensation  toe 
the  facilities  which  he  has  furnished. 

In  Robinson  v.  Chamberlain,  84  N.  T.  389,  90 
Am.  Dec.  713,  It  Is  said  that  canals  open  and 
free  to  all  for  navigation  upon  payment  of  toll 
as  fixed  by  law  are  In  every  sense  public  high- 
ways. 

In  Bonaparte  v.  Camden  ft  A.  R.  Co.  Baldw. 
205,  Fed.  Cas.  No.  1,617,  It  la  said  a  canal  con- 
structed by  tbe  public  or  a  corporation  Is  a  puh> 
lie  highway  for  the  public  benefit  If  the  public 
have  a  right  of  passage  thereon  by  paying  n 
reasonable  stipulated  uniform  toll ;  its  exactloa 
does  not  make  Its  use  private  or  defeat  tbe  right 
of  the  corporation  to  appropriate  prtH^erty  for 
such  uae  without  the  owner's  consent. 

A  canal  constructed  under  authority  of  the 
state  by  the  exercise  of  the  power  of  eminent 
domain  Is  open  to  the  uae  of  all  cltlsecs  open 
making  suitable  compensation  to  Its  owner. 
Pennaylvanla  Coal  Co.  v.  Delaware  ft  H.  Canal 
Co.  1  Keyes,  72. 

A  canal  company  chartered  with  power  to  con- 
struct a  canal  and  give  tbe  right  to  take  tolls 
for  ItB  uae  has  not  a  private  title  to  Ita  works, 
and  cannot  exclude  the  public  from  the  use  of 
the  canal  except  on  the  conditions  authorized 
by  Its  charter.  Perrlne  v.  Chesapeake  ft  O. 
Canal  Co.  0  How.  172,  18  L.  ed.  92. 

An  artificial  channel  owned  and  controlled  by 
a  company  having  the  right  to  collect  tolls, 
under  a  charter  from  tbe  state.  Is  a  public  high- 
way for  vessels;  and  as  such  the  owners  of  all 
vessels  have  a  right  to  regard  it,  aalng  It  at 
their  pleasure,  subject  to  the  lawful  conditions 
Imposed  upon  them  for  such  use.  Buffalo  Bayon 
Ship  Channel  Co.  v.  Hllby,  63  Tex.  482,  Bl  Am. 
Rep.  668. 

The  construction  and  opening  of  a  canal  for 
the  uae  of  the  general  public,  and  permission  to 
all  who  have  occasion,  to  use  It,  will  amount  to 
a  dedication  of  It  to  the  public,  although  It  was 
constructed  without  a  charter  from  the  legis- 
lature.   Olcott  V.  BanSll,  4  N.  U.  537. 

When  a  canal  was  constructed  for  public  aae. 
It  is  affected  with  a  public  Interest:  and  when 
it  becomes  the  property  of  a  manufacturlns 
concern  largely  for  Its  own  convenient  use,  but 
Is  still  patronized  by  others,  by  whatever  name 
such  transportation  buslneas  Is  conducted. — 
whether  as  an  accommodation  to  those  desiring 
to  80  use  It,  or  otherwise, — it  It  still  held  snb- 
Ject  to  that  Interest.  New  York  Cement  Co.  r. 
Consolidated  Rosendale  Cement  Co.  37  Misc. 
748,  76  N.  Y.  Supp.  469. 

The  public  acquires  no  vested  rights  In  s 
canal  constructed  as  a  private  enterprise  at  pri- 
vate expense,  although  it  is  permitted  to  use  It. 
Potter  V.  Indiana  ft  L.  U.  R.  Co.  95  HIch.  889, 
64  N.  W.  956. 

All  commonwealth  lines  of  canal  are  not 
highways  which  the  citizen  Is  entitled  to  use  of 
common  right.  Being  made  at  her  particular 
cost,  they  are,  so  to  speak,  her  private  property ; 
and  they  are  consequently  subject  to  her  excla- 
slve  use,  or  the  use  of  those  to  whom  she  farms 
them  for  her  emolument.  Com.  reU  Leech  v. 
Canal  Comrs.  5  Watts  ft  8.  388. 

The  court  will  not  take  Judicial  notice  that 
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the  Gowanas  Canal  In  Brooklyn  !■  a  public  high- 
way. New  I'ork  &.  B.  6aw-MUl  A  Lumber  Co. 
V.  Brooklyn,  71  N.  T.  580. 

A  canal  U  a  public  highway  wltbla  the  rule 
which  entitles  owners  of  land  adjacent  to  a 
highway  to  receive  light  and  air  therefrom.  Har- 
nett T.  Johnson,  15  N.  J.  Eq.  481. 

But  the  Morris  canal,  though  declared  by  Its 
charter  to  be  a  public  highway,  is  not  such 
within  the  meaning  of  a  statute  prohibiting 
grade  crossings  of  city  highways.  State,  Le- 
blgh  Valley  R.  Co.,  Prosecutor,  Dover  ft  R. 
B.  Co.  48  N.  J.  L.  028. 

The  mere  fltlng^  ot  a  map  without  the  actual 
conitmctlou  oC  the  proposed  canal  or  use  of 
the  waterway  along  which  it  is  proposed  to  be 
constrncted  is  sot  sufllciest  to  constitute  It  a 
public  waterway.  Re  New  Tork,  64  App.  DIt. 
604.  T2  N.  Y.  Supp.  461. 

Where  a  ship  channel  is  controlled  by  a  com- 
pany under  a  charter  from  the  state,  and  Is  a 
public  highway  subject  to  the  right  of  the  com- 
pany to  collect  tolls,  and  the  character  of  the 
c-bannel  Is  such  as  to  require  the  agency  of  tugs 
to  carry  vessels  through  It,  any  wrongful  refusal 
of  the  company  to  permit  a  tug  engaged  in  the 
effort  to  tow  a  vessel  laden  with  merchandlee 
through  the  channel,  whereby  damage  results  to 
the  owners  of  the  vessel  and  cargo.  Is  a  proxi- 
mate cause  of  the  damage,  so  as  to  enable  the 
owners  of  the  vessel  and  cargo  to  maintain  an 
action  against  the  company.  Buffalo  Bayou 
Ship  Channel  Co.  v.  MUby.  63  Tez.  402,  51  Am. 
Rep.  668. 

A  ship  canal  company  which  has  constructed 
an  artificial  channel  as  a  public  highway  for  the 
purposes  of  navigation,  the  cfHupany  having  the 
right  to  collect  tolla,  cannot  lawfully,  as 
against  vessel  owners,  refuse  to  permit  a  tug, 
not  owned  by  the  vessel  owners,  to  tow  a  vessel 
through  the  channel  because  of  the  past  indebt- 
edness of  the  tog  owner  to  the  company ;  and. 
In  an  action  by  the  vessel  owners  against  the 
canat  company  for  damages  resulting  to  them  by 
reason  of  such  refusal,  tt  is  no  defense  that  the 
vessel  owners  might  have  paid  the  past  Indebt- 
edness, and  thereby  prevented  the  damage  to 
themselves.  IMd. 

Where  a  canal  company  wrongfully  refuses  to 
permit  a  tug  to  pass  through  Its  canal  and 
thereby  tow  a  vessel  through  it,  and  the  natural 
and  proximate  result  of  the  wrongful  refusal  Is 
to  cause  the  detention  of  the  loaded  vessel  and 
compel  tbe  discharge  of  her  freight  by  lighters, 
whereby  damage  reaulta,  aoch  damagis  may  be 
recovered  from  tbe  company.  Ibid. 

Steam  may  be  nsed  as  tbe  motive  power  for 
boats  navigating  a  canal,  where  no  greater  dam- 
age Is  thereby  done  to  the  canal  than  la  pro- 
duced by  horse  traction.  Case  v.  Uldland  B. 
Co.  5  Jur.  N.  S.  1017,  27  Beav.  247,  28  L.  J. 
Ch.  N.  S.  727. 

But  a  canal  company  required  to  keep  It  In 
good  order  is  vested  with  discretionary  power 
neceasary  to  the  proper  regulation  of  the  canal 
and  Its  navigation,  and  it  has  tbe  right  to  pre- 
vent the  passage  of  steamboats  if  the  canal  is 
thereby  Injured.  But  the  discretion  is  not  an 
arbltmry  one.  Sheldon  v.  New  Orleans  Canal  & 
Bkg.  Co.  8  Bob.  (La.)  860. 

Under  the  New  Tork  statutes  boats  used  for 
carrying  passengers  are  entitled  to  preference 
In  lock  privileges  in  the  use  Of  the  state  canals. 
Houghton  V.  Walce,  64  Barb.  613. 

Noncompliance  with  the  statutory  rules  for 
the  navigation  of  the  state  canala  will  render 
the  person  responsible  therefor  liable  for  In- 
juries caused  thereby  to  other  boats.  Sheerer 
V.  Kissinger,  1  Pa.  St.  44. 

The  power  of  a  canal  company,  authorized  by 
its  charter  to  open  a  canal,  provide  the  same 
wltb  suitable  locks,  docks,  etc.,  and  to  demand 
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tolls  for  the  passage  of  vessels,  boats,  etc., 
through  such  canal,  to  contract  for  tbe  passage 
of  a  boat  through  Its  canal  for  a  reasonable  re- 
ward Is  necessarily  incident  to  the  powers  spe- 
cifically granted ;  and  such  company  is  liable 
for  a  breach  of  such  contract  to  the  same  ex- 
tent and  in  the  pame  manner  as  would  be  a  nat- 
ural person,  even  though  It  might  not  be  able 
to  enforce  payment  of  more  than  legal  tolls  for 
such  passage.  Mulr  v.  liOUisvIlle  ft  F.  Canal  Co. 
3  Dana,  161. 

If  a  canal  company,  authorized  and  empow- 
ered by  Its  charter  to  conduct  boats  througb  its 
canal  and  to  superintend  the  passage  thereof.  In- 
duces a  boat  to  enter  such  canal  with  a  view  to 
a  passage  through  the  same,  the  law  will  Imply 
a  promise  to  let  the  boat  through  In  a  reasonable 
time :  and  such  company  will  be  liable  for  any 
damages  suffered  by  the  owner  thereof  by  rea- 
son of  the  detention  of  such  boat  beyond  a 
reasonable  time,  through  the  neglect  or  other 
failure  of  duty  on  the  part  of  such  company, 
IMd. 

A  company  maintaining  between  two  rivers  a 
canal  through  which,  on  payment  of  toll,  timber 
la  floated  under  the  direction  and  care  of  the 
owners  or  their  agents,  la  bound  only  to  keep 
Its  canal  and  basins  in  good  order;  and  the 
charging  of  an  additional  sum  per  month  for 
timber  remaining  In  the  canal  or  basins  more 
than  fifteen  days  after  inspection  does  not  im- 
press upon  tbe  canal  the  character  of  a  water 
warehouse,  or  make  the  company  a  bailee  for 
storage  or  safe  keeping,  so  as  to  render  it  liable 
for  timber  stolen  while  so  remaining  therein.  In 
the  absence  of  any  wrongful  act  by  the  com- 
pany or  its  agents  with  respect  to  such  timber, 
or  of  any  special  contract  for  care  and  custody. 
Watts  V.  Savannah  ft  O.  Canal  Co.  64  Ga.  88, 
37  Am.  Rep.  53. 

In  Bosley  v.  Susquehanna  Canal,  3  Bland  Ch, 
63,  the  chancellor,  in  granting  an  Injunction  to 
restrain  the  obstruction  by  a  canal  company  of 
Its  towpath  over  which  tbe  plaintiff  claimed  a 
right  of  way  for  access  to  a  mill  site  on  the 
canal,  remarked  that  It  bad  been  expressly  de- 
clared that  the  canal,  when  completed,  should 
be  kept  In  good  repair  by  the  corporation  for 
the  use  of  tbe  pnbllc,  so  that  the  corporate  land, 
so  far  as  dedicated  to  the  pnbllc  use,  had  been 
subjected  to  the  servitude  of  a  highway,  the 
toll  for  passing  along  which  alone  belonged  to 
the  corporation ;  and  consequently  the  canal 
with  its  appurtenances  and  necessary  towing 
path  must  be  considered  and  treated  In  like  man- 
ner as  other  highways,  becausr^  all  navigable 
rivers  and  great  roads  or  canals,  common  to  all 
passengers,  and  which  are  to  be  kept  in  repair 
for  the  use  of  the  public,  are  in  law  deemed 
highways. 

Private  canal. 

Tbe  owner  of  a  tract  of  land  has  the  right  to 
excavate  entirely  within  his  own  boundaries  and 
at  his  own  expense  a  navigable  canal,  and  may 
require  payment  for  its  use  from  all  who  avail 
themselves  of  Its  facilities.  Those  uslug  the 
canal  impliedly  promise  to  pay,  and  it  is  Imma- 
terial what  term  the  owner  uses  to  denote  the 
remuneration  claimed.  Harvey  v.  Potter,  10 
La.  Ann.  264,  92  Am.  Dec.  532. 

But  where  a  riparian  owner,  for  the  purpose 
of  improving  the  navigation  of  a  stream  for  the 
benefit  of  anyone  choosing  or  desiring  to  use 
the  same,  cuts  an  artificial  channel  through 
which  the  water  Is  turned,  he  cannot,  after  per- 
mitting It  to  be  thus  used,  compel  those  seek- 
ing to  use  it  to  pay  toll  for  so  doing.  Weath- 
erby  v.  Melklejohn.  56  Wis.  73,  13  N.  W.  697. 

Although  a  dedication  to  the  public  of  a  right 
of  navigation  of  a  channel  can  <Hily  be  estab- 
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lisbed  on  evidence  tbat  tbe  proprietor  knowing- 
ly offered  the  channel  for  that  pnrpow,  where  a 
dam  Is  erected  acroaa  a  public  stream  and  there- 
to a  new  channel  la  (onned  on  the  land  oX  a 
proprietor  who  doea  not  own  the  alte  of  tbe 
dam,  and  who  did  not  build  It  or  canae  It  to  be 
built.  Dwinel  t.  Barnard,  28  He.  BB4,  48  Am. 
Dee.  507. 

b.  Other  MM. 

1.  /»  getteraL 

Am  to  tbe  aathorl^  to  uae  a  canal  aa  an  oat- 
let  for  a  aewer,  see  also  note  ou  JMoMMtv  "f  mu- 

ntcipalttv  for  drainage,  ante,  673. 

Tbe  servitude  or  rigbt  to  drain  a  city  Into  a 
navigable  canal  doe«  not  para  without  a  grant. 
Orleana  NaT.  Co.  t.  New  Orleans,  2  Mart.  (La,) 
214. 

A  city  cannot  claim  tbe  rigbt  to  discharge  Its 
entire  drsJoage  into  a  canal  on  tbe  ground  that 
the  canal  la  on  land  lower  than  that  on  wblcb 
the  city  stands,  and  therefore  under  a  natural 
servitude  to  receive  Its  waters,  where  about  the 
dty  He  other  low  lands  upon  wblcb  some  por 
tlon  of  the  drainage  would  naturally  flow.  /Md. 

Tbe  city  of  New  Orleana  baa  no  right  to  drain 
anrface  water  and  sewage  Into  the  canal  Caron- 
delet.  thereby  unSttlDg  It  for  navigation ;  and 
It  will  be  enjoined  from  so  doing.  Ibid. 

InJunctlMi  la  the  proper  remedy  to  prevent  a 
municipal  corporation  from  discharging  tbe  con- 
tents of  a  sewer  In  the  street,  constructed  on 
the  bed  of  an  abandoned  canal,  through  a  col- 
vert  over  private  property,  wblcb  had  been  coo- 
stnicted  to  receive  tbe  snrplus  water  of  the 
canal,  where  the  healthfnlness  of  the  property 
Is  Impaired  by  such  proceeding.  Beach  v.  El- 
mlra,  22  Uan,  15S. 

A  corporation  becoming  the  sanitary  author- 
ity In  a  town  may  be  restrained  from  draining 
sewage  Into  a  canal,  and  thereby  creating  a 
public  nuisance,  though  It  derives  no  profits 
from  the  works  by  which  tbe  nuisance  is  cre- 
ated. Atty.  Gen.  v.  Basingstoke,  45  L.  J.  Ch. 
N.  U.  72(i,  24  Week.  Rep.  817. 

Tbe  city  of  New  Orleans  has  no  right  to 
drain  the  waters  of  the  city  Into  tbe  Bayou  St. 
John  through  tbe  canal  Carondelet.  Orleans 
Nav.  Co.  V.  New  Orleans,  1  Mart.  (La.)  269. 

A  canal  company  has  a  rigbt  of  action  against 
a  municipal  corporation  for  laying  sewers 
through  its  land  emptying  Into  Its  canal,  though 
the  municipal  corporation  has  a  rigbt  to  con- 
struct sewers  through  private  land,  and  tbe 
canal  Is  constructed  along  tbe  channel  of  an  an- 
cient natural  water  course.  Locks  ft  Canals  v. 
Lowell,  7  Gray,  223. 

Where  a  canal  company  Is  tbe  owner  of  tbe 
bod  of  tbe  canal.  It  may  restrain  the  discharge 
of  sewage  Into  tbe  canal  although  It  had  aban- 
doned tlie  tiso  of  the  canal  and  stopped  the  flow 
of  water  tbereln,  thereby  permitting  tbe  sewage 
to  accumulate  In  one  place,  whereas,  bad  tbe 
water  btcD  flowing,  It  would  have  carried  it  off. 
Atty.  t3en.  v.  Basingstoke,  45  L.  J.  Ch.  N.  S. 
72ti.  24  Week.  Rep.  817. 

Lessees  of  a  canal  may  mnintslu  an  action 
agahist  a  city  for  injury  to  their  business  by 
the  accumuifltlon  of  dirt  and  fllth  In  tbe  canal 
from  drains  constructed  by  the  city,  although 
actions  for  Injury  to  tbe  canal  are  required  by 
stRtute  to  be  Id  the  name  of  tbe  state.  Public 
Works  V.  Cleveland,  4  Ohio  Dec.  Reprint,  378. 

The  board  of  control  of  a  canal  belonging  to 
tbe  state  Into  which  a  city  la  authorized  by  atat- 
ute  to  drain  has  no  authority  to  close  the  cul- 
vert through  which  drainage  enter*  the  canal, 
and,  after  closing  It,  cannot  Interfere  with  drain- 
age Into  It  through  other  practicable  channels 
until  it  restores  the  old  culvert, — especially 
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where  tbe  board  has  to  a  certain  eitent  deslc- 
uated  the  place  of  dralnagp.  New  Orleana  v. 
New  Basin  Canal,  47  La.  Ann.  241,  16  So.  S42. 

A  statute  prohibiting  acta  bj  reason  of  wtalcb 
any  aubstance  may  be  washed  Into  a  pnbllc 
canal  doea  not  confer  upon  tbe  canal  eommis* 
sloneni  any  authority  to  Interfere  with  the 
rights  of  citizens  In  the  lawful  use  of  their  own 
property,  and  does  not  mske  tbat  an  olTenM 
which,  in  the  absence  of  the  statute,  Is  lawful, 
and  which  of  Itself  could  do  no  Injury.  Pe<9le 
V.  mica  Cement  Co.  22  111.  App.  159. 

A  riparian  owner  upon  a  creek  Is  not  liable 
for  tbe  washing  of  waste  matter  Into  a  public 
canal  so  as  to  obstruct  the  same,  wbere  sacb 
waste  matter  was  carried  Into  the  cre^  and 
from  thence  Into  tbe  canal  only  by  reason  of 
an  unusual,  extraordinary,  and  unexpected  flood 
according  to  the  natural  course  of  the  seaBtms 
la  this  country.  Ibid. 

In  a  suit  for  obstructing  a  canal  with  saw- 
dust thrown  Into  a  feeder.  It  Is  no  defense-  to 
say  that  navigation  would  not  have  been  Injnred 
If  there  had  not  been  Intermingled  with  It  dnst 
and  refuse  from  other  sawmills,  as  tbe  dost 
from  defendant's  mill  must  bsve  been  of  Itself 
an  obstruction.  Delaware  &  H.  Canal  Co.  t. 
Torrey,  83  Pa.  148. 

A  mill  owner  la  liable  on  his  first  deposit  of 
sswdust  In  a  csnal,  although  it  caused  no  prac- 
tical inconvenience,  because  It  was  a  violation 
of  the  rights  of  the  canal  company,  and  because 
a  continued  depoaition  for  twenty-one  years 
would  have  given  him  a  right  to  continue  It. 
Ibid. 

A  mill  owner  who  has  received  compensation 
for  damages  ciiused  by  a  canal  erected  under 
stste  authority  cannot  excuse  bis  tort  com- 
mitted by  throwing  sawdust  Into  a  feeder  of  the 
canal  by  showing  tbat  the  canal  was  anskilfully 
constructed,  without  due  regard  to  tbe  rights 
of  individuals,  as  for  tbat  the  law  has  fur- 
nished a  remedy.  Ibid. 

A  railroad  company  wblcb  purchased  an  aban- 
doned canal,  constnicted  Its  road  on  tbe  tow- 
path,  and  maintained  a  spillway  to  carry  off 
water  which  had  been  turned  Into  tbe  canal 
under  Uceose  from  the  state  to  Improve  adjoin- 
ing land,  and  wblcb  would  Injure  Its  embank- 
ment. Is  not  liable  to  a  landowner  whose  prop- 
erty la  thereby  overflowed,  although  It  bad  been 
dry  and  arable  while  the  water  flowed  In  tbe 
canal,  where  there  was  nothing  to  prevent  tbe 
railroad  company  from  revoking  the  license. 
Dalley  v.  Western  N.  Y.  &  P.  B.  Co.  53  App.  Dlv. 
551,  65  N.  Y.  Supp.  970. 

While  a  grant  by  a  caual  company  by  deed  of 
the  solo  and  exclusive  right  or  liberty  of  using 
pleasure  boats  for  hire  on  Its  canal  is  binding 
j  Bs  between  the  parties,  it  gives  the  granted  no 
;  rlfcht  of  action  In  hia  own  name  against  a  third 
j  person  Infringing  his  right ;  but  he  must  obtain 
I  permission  of  the  canal  company  to  sue  In  its 
j  name.   This  Is  upon  the  ground  tbat  tbe  owner 
I  of  property  cannot  create  at  fals  will  and  pleas- 
ure a  new  species  of  Incorporeal  hereditament. 
Wblle  be  can  bind  himself  by  covenant  Co  allow 
any  right  he  pleases,  be  cannot  annex  to  It  a 
new  Incident.  80  as  to  euable  tbe  grantee  to 
Bue  In  his  own  name  for  an  Infringement  of 
such  a  limited  right  aa  that  now  claimed.  IIIIl 
V.  Tupper,  2  Uurlst.  &  C.  121,  9  Jar.  N.  S.  723, 
8  L.  T.  N.  8.  7»2,  11  Week.  Oep.  784,  32  L. 
J.  Bxcb.  N.  a.  217. 

A  canal  company  cannot  let  out  boats  for 
hire  on  Its  ren*^rvoir  constructed  upon  lands 
purchased  under  a  statute  authorlxlng  It  to 
do  so  for  the  establishment  of  a  navigation, 
but  for  no  other  use  wbatsoever,  and  wtalcb 
statute  reserved  to  the  proprietors  of  the  pur- 
chased lands  the  rigbt  of  fishing  in  the  water 
and  tbe  right  to  use  pleasure  boats  thereon 
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Bortoek  T.  North  SUffordehIre  R.  Co.  4  Bl.  ft 
Bl.  798,  S  C.  L.  B?p.  1027,  24  L.  J.  Q.  B.  N.  S. 
226.  1  Jnr.  N.  8.  921. 

Id  Eklgerton  t.  Hall,  26  Ind.  SB,  It  wu  held 
that  ao  owner  of  land  tliron|3i  whlA  a  eatuU 
panes  haa  the  ezclnalTe  right  to  use  end  con- 
trol the  Ice  formed  thereon,  the  taking  of  which 
does  not  Interfere  with  the  easement  acquired 
by  the  state  of  the  right  of  way  for  the  canal 
for  navigation  and  hydraulic  purposes. 

Bot  that  case  was  overmled  In  Indianapolis 
Waterworks  Co.  r.  Borkhart.  41  lod.  864,  which 
held  that  the  owners  of  land  along  which  a 
canal  runs' are  not  entitled  to  take  Ice  from  the 
canal  where  tho  state  acqalred  a  fee-simple  title 
In  the  lands  when  appropriated  for  canal  pur- 
poses. 

Ice  in  a  canal  Is  as  much  a  part  of  the  canal 
as  the  water  In  a  fluid  state,  and  ownership  in 
fee  of  the  land  occupied  by  the  canal  carries 
with  It  title  to  the  Ice  formed  thereon.  Cromle 
T.  Wabash  &  E.  Canal,  71  Ind.  208. 

The  state  having  prevlonsly  granted  the  priv- 
ilege to  all  persons  resident  upon  tb«  line  of  a 
state  canal  to  cut  and  remove  Ice  from  the  same, 
which  privilege  has  never  been  retracted  by  snb- 
seqaent  acts^  the  canal  commissioners  possess 
no  power,  nnder  the  general  clause  anthorlzlng 
them  to  "take  charge  of  and  exercise  full  con- 
trol" over  such  canal,  to  sell  or  lease  the  ex- 
closlve  right  to  cut  and  remove  the  Ice  from  any 
distinct  portion  to  one  person  to  the  exclusion 
of  others  desiring  to  avail  themselves  of  that 
privilege.    Card  v.  McCaleb.  69  III.  814. 

Canal  trustees  cannot  recover  for  the  valae  of 
Ice  taken  from  &  certain  portion  of  the  canal  by 
one  -of  the  members  of  a  copartnership  during 
Its  possession  of  that  portion  of  the  canal  under 
a  written  agreement  by  which,  for  a  valuable 
consideration,  "all  the  tolls  and  revenues  to  be 
derived,  or  which  may  accrue,"  from  the  usS  of 
that  portion  of  the  canal  were  transferred  to 
the  copartnership  for  a  speclfled  time.  The 
word  "revenue"  Is  broad  enough  to  cover  In- 
come derived  from  Ice  tormed  in  the  canal  dur- 
ing the  term  of  such  agreement.  Cromle  T. 
Wabash  A  E.  Canal,  71  Ind.  208. 

The  Ilcenaee  of  a  conditional  privilege  of  tak- 
ing Ice  from  a  canal  level,  made  wlhout  consid- 
eration and  enjoyed  without  Investment  or  ex- 
pmdlture,  nnnot  maintain  trespass  q.  e.  f. 
against  another  who  takes  the  Ice  without  his 
consent.    Fayne  v.  Tllmer,  1  Walk.  (Pa.)  516. 

But  one  owning  the  fee  to  lands  adjoining  a 
canal,  overflowed  by  the  waters  of  the  canal  so 
as  to  form  a  pond,  the  easement  to  flow  which 
exists  In  the  owner  of  the  canal,  has  the  right 
to  the  Ice  formed  on  the  pond,  and  to  gather  it, 
subject  to  the  condition  that  no  Injury  be  done 
to  the  easement.  Brookvllle  &  M.  Hydraulic 
Co.  V.  Butler,  91  Ind.  134,  46  Am.  Bep.  680. 

2.  For  water  power. 

(a)  Right  to  use. 

Although  the  appropriation  of  water  for  the 

operation  of  a  canal  is  wlthlo  the  power  of  em- 
inent domain,  an  appropriation  for  the  genera- 
tion of  water  power  is  not,  as  a  general  rule. 
The  question  then  arlsee  whether  or  not  the 
valid  appropriation  for  transportation  purposes 
la  affected  by  a  devotion  of  part  of  the  water  to 
power  purposes.  The  solution  seems  to  be  that, 
no  far  as  a  surplus  Is  created  merely  Incidental- 
ly, tbe  proprietor  of  the  canal  may  make  such 
disposition  of  It  as  will  operate  most  to  his  own 
advantage. 

In  North  Carolina  It  would  seem  that  an  ap- 
propriation might  be  made  for  power  purposes 
in  the  first  Instance.  For  It  la  held  that  when 
a  waterway  has  been  constructed  for  navigation 
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purposes  by  the  ezereUn  of  powers  of  emtnoit 
domain  the  legislature  may  snbstltute  another 
public  use  for  that  use  of  the  canal  works  by 
authorising  its  use  as  a  supply  of  power  tor 
water  mills.  Bass  t.  Boandke  NaT.  *  Water 
Power  Co.  Ill  N.  C.  487,  19  L.  B.  A.  247,  16  S. 
E.  402. 

The  mere  fact  that  a  canal  company  uses  a 
portion  of  the  water  taken  from  a  stream  for  the 
purpose  of  mills  will  not  give  a  mill  owner  on 
the  stream  a  right  of  action  against  It  If  It 
had  a  right,  as  against  him,  to  take  the  water 
for  canal  purposes,  and  It  does  not  appear  that 
more  water  has  been  taken  than  was  necessary 
for  the  canal,  or  that  the  canal  was  constructed 
of  greater  dimensions  than  were  required  by  tbe 
charter.  Bundle  v.  Delaware  &  B.  Canal  Co. 
14  How.  80,  14  L.  ed.  885. 

A  canal  company  authorised  to  Impound  wa- 
ter to  feed  Its  canal  haa  the  power  to  agree  to 
furnish  to  a  mill  owner  the  surplus  or  waste 
thereof  so  long  as  It  la  not  needed  for  canal 
pnrposes,  and  will  be  liable  for  catting  the  sup- 
ply BO  long  as  It  Is  not  necessary  for  tbe  Inters 
est  and  convenience  of  the  company.  Arm- 
strong V.  Pennsylvania  B.  Co.  88  N.  J.  L.  1. 

A  rlitarian  mill  proprietor  has  no  such  vested 
right  in  tbe  accidental  boieflt  to  his  property 
from  a  canal  feeder  which  crosses  his  land  from 
the  river  to  the  canal  and  from  a  basin  In  which 
he  is  permitted  by  tbe  state  agents  to  make  a 
cut  for  mill  purposes,  as  will  give  him  authority 
to  Interfere  by  Injunction  witb  tbe  discretion  of 
the  canal  commissioners  to  sell  water  power 
from  such  feeder  to  be  taken  therefrom  above 
such  owners'  premises  and  returned  to  the  canal 
below.  Cooper  v.  Williams,  4  Ohio,  253,  22  Am. 
Dec.  746,  Affirmed  Is  6  Ohio,  S91,  24  Am.  Dec 
299. 

A  canal  company  having  a  right  to  draw  wa- 
ter from  a  river  may  agree  to  discharge  Its 
waste  water  at  a  certain  point  In  consideration 
of  a  grant  of  land  and  loss  of  water  rights  for 
Its  chartered  purposes,  aud  it  la  not  a  mere 
agreement  to  sell  water  or  to  furnish  power. 
Hoppock  T.  United  New  Jersey  R.  &  Canal  Co. 
27  N.  J.  Eq.  286. 

Silence  of  Intervening  riparian  proprietors 
during  the  construction  of  mills  at  large  ex- 
pense by  lower  proprietors  for  tbe  utilisation  of 
water  from  a  canal  feeder  taken  fmn  tbe  stream 
I  above  the  upper  proprietors  will  not  estop  them 
I  from  asserting  their  rights  to  tbe  water  of  the 
I  stream  not  needed  tor  actual  canal  purposes, 
1  where  they  were  in  utter  Ignorance  that  they 
;  possessed  any  rights  to  the  use  of  the  waters 
j  of  the  stream  until  both  the  canal  and  tbe  mills 
were  supplied,  and  the  mills  were  not  con- 
structed by  the  lower  owner<3  under  an  erroneous 
'  opinion.  In  view  of  the  fact  that  the  commls- 
I  sloner  advised  them  that  be  did  not  assume  to 
I  sell  anything  but  the  surplus  water  In  the  feed- 
I  er,  and  tbe  lease  itself  shows  that  such  surplus 
I  water  and  the  use,  "so  far  as  the  rights  and  In- 
[  terests  of  tbe  state  are  concerned."  of  tbe  feeder 
I  to  flow  more  was  all  It  purported  to  convey. 
I  Buckingham  v.  Smith,  10  Ohio,  288. 
I     The  power  to  grant  or  lease  water  privileges 
I  la  state  canals  la  Incidental  and  subordinate  to 
I  tbe  public  use,  and  tbe  duty  of  those  having 
charge  of  the  canals  to  employ  all  tbe  water.  If 
1  needed,  to  tbe  public  use.  Is  Imperative,  canala 
!  being  public  navigable  highways.    State  ea  reU 
'.  Fanger.v.  Board  of  Public  Works,  42  Ohio  St. 
I  607. 

1  Where  a  canal  company  legally  acquires  by 
.  condemnation  proceedings  the  right  by  means  of 
;  a  dnm  to  overflow  the  lands  of  upper  riparian 
1  proprietors.  It  can  grant  to  others  a  portion  of 
,  the  surplus  water  thus  acquired :  but,  as  soon 
I  as  Its  corporate  existence  Is  terminated,  tbe 
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rights  of  Ita  grantMS  In  this  water  are  eztln- 
gnlsbed.    McCombs  t.  Stewart,  40  Ohio  Bt.  647. 

The  agent  of  a  canal  corporation  may  ac- 
quire water  tor  mill  aa  well  as  canal  purposes, 
although  the  corporation  la  not  authorized  to 
acquire  water  for  the  former  purpose,  where  he 
acta  In  behalf  of  himself  and  others  who  desire 
to  obtain  mill  altes.  Lonsdale  Co.  t.  Moles, 
Brunner  Col.  Cas.  656,  Fed.  Caa.  No.  8,496. 

And  a  canal  corporation  may  permit  an  lodl- 
▼idual  to  draw  water  through  the  canal  for  mill 
purposes  so  long  as  the  public  nta  of  the  canal 
is  not  Interrupted  and  no  private  right  la  In- 
fringed. Ibid. 

A  canal  company  construetliv  •  canal  onder 
parllamentarr  aathorlty,  which  all  the  Queen'i 
subjects  were  to  hare  the  right  of  using  on  pay- 
ing certain  tolls,  cannot  grant  the  use  of  the 
water  for  any  other  purpose  than  that  pre- 
scribed by  statate,  and  hence,  no  one  can  get  a 
prescriptive  right  to  the  same ;  hence,  where  the 
statute  authorised  the  use  of  the  water  by  fac* 
torles  for  the  purpose  of  condensing  steam, 
they  cannot  gain  a  prescrlptlre  right  to  use  It 
for  any  other  purpose.  Rochdale  Canal  Co.  t. 
BadcllITe,  18  Q.  B.  287,  31B,  21  L.  J.  Q.  B.  N.  8. 
297,  16  Jur.  1,1X1. 

Where  a  dam  la  erected  on  an  ancient  stream 
to  obtain  a  bead  of  water  for  a  state  canal  the 
surplus  of  the  water  not  needed  for  the  canal, 
and  which  continues  to  flow  over  the  dam  and 
down  the  ancient  channel,  cannot  legally  be  di- 
verted by  the  lessee  of  the  sorplos  water  of  the 
canal  to  the  Injary  <^  owners  of  mill  prlvllegei 
upon  the  stream.  Tarick  t.  Smith,  6  Paige, 
138,  28  Am.  Dec.  417. 

Grist  mills,  oil  mills,  carding  machines,  and 
woolen  factories  to  be  propelled  by  water  are 
embraced  In  the  term  "byibvalle  WMta"  which 
a  canal  company  Is  authorised  by  Its  charter  to 
construct  In  connection  with  Its  canal.  Han* 
kins  V.  Lawrence,  8  Blackf.  266. 

The  state  board  of  public  works  has  no  power 
to  grant  water  power  to  an  elevator  company, 
from  a  canal  which  the  state  had  previously 
granted  to  the  city  as  a  public  highway  and  for 
sewerage  purposes  by  a  statute  by  which  the 
state  abandoned  the  water  power  for  all  other 
purposes  than  milling  purposes,  when  such  ele- 
vator company  was  not  a  milling  corporation ; 
as  the  state  cannot,  after  a  grant  of  property 
by  her  to  the  city,  place  an  encumbrance  on  the 
property  so  granted.  Little  Miami  Elevator 
Co.  V.  Cincinnati,  13  Ohio  Dec.  Reprint,  950. 

The  conduct  of  a  canal  company  In  falling  to 
object  to  the  construction  of  pipes  for  the  pur- 
pose of  drawing  water  from  the  canal  to  a  new- 
ly constructed  mill  for  purposes  other  than  those 
authorized  by  statate,  knowing  at  the  time  the 
purpose  for  which  they  were  being  constructed, 
and  the  great  expense  Incorred  in  so  doing,  de- 
prlres  It  of  the  right  subsequently  to  ask  equita- 
ble relief  by  way  of  Injunction,  althon^  Its  con- 
duct may  not  have  been  enfflcient  to  bar  an  ac- 
tion at  law.  Rochdale  Canal  Co.  v.  King,  2 
81m.  N.  S.  78,  20  L.  J.  Cb.  N.  S.  675,  IB  Jur. 
962. 

No  right  in  the  waters  of  a  canal  constructed 
In  aid  of  navigation  of  the  Potomac  river  under 
authority  of  the  act  of  1784,  the  sole  object  of 
which  was  to  open  a  line  of  boat  navigation 
above  the  tide  of  that  river,  was  either  given  or 
reserved  to  a  riparian  proprietor  by  virtue  of 
the  provision  thereof  that  the  water  should  not 
be  used  for  any  purposes  but  navigation,  except 
with  the  consent  of  the  proprietors  of  the  land 
ttirongh  which  a  canal  Is  eonstmcted,  and  em- 
powering the  office rs  of  the  csnal  company  to 
enter  Into  agreements  with  the  owners  of  land 
over  which  It  so  passes,  and  on  which  there 
may  be  places  convenient  for  the  erection  of 
mills,  as  to  the  expense  of  constrneting  canals 
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large  enough  to  supply  water,  both  for  naviga- 
tion end  power,  if  it  can  be  conveniently  done 
to  answer  both  purposes,  where  such  pr<^rletor 
Is  not  the  owner  of  a  natural  mill  site,  and  no 
agreement  has  been  made  with  him  by  the  com- 
pany ;  since  the  places  convenient  for  the  erec- 
tion of  mills  must  be  construed  as  meaning  nat- 
ural mill  sites,  and  no  right  can  be  acquired  un- 
der the  terms  of  the  act  except  by  agreement 
with  the  company,  and  the  expresslMi,  "If  It  can 
be  conveniently  done,"  leaves  the  matter  of  mak- 
ing agreements  entirely  to  the  discretion  of  the 
company.    Binney's  Case,  2  Bland  Ch.  99. 

No  presumption  arises,  from  the  long  contin- 
uance of  breaks  In  a  canal  caused  by  freshets 
by  reason  of  Its  poor  constraetlon,  that  such 
outlets  were  Intended  ss  sluices  by  the  canal 
owners,  or  that  the  water  was  suffered  by  them 
to  continue  flowing  through  such  breaks  with 
an  implied  or  tacit  understanding  that  they 
might  be  considered  by  the  owners  of  lands 
through  which  they  flowed  as  constant  streams 
on  which  they  might  erect  mills,  so  ss  to  create 
in  them  any  sort  of  preserlptlTS  right  thereto. 

Under  the  provisions  In  a  charter  of  a  canal 
company  that  the  water  shall  not  be  used  for 
any  purpose  but  navigation,  unless  the  consoit 
of  the  proprietors  of  the  land  through  which  the 
water  shall  be  conducted  be  first  had,  and  giving 
the  corporation  a  right  to  enter  into  reasonable 
agreements  with  such  proprietors  for  the  use  of 
surplus  water,  and  the  apportloolng  of  the  ex- 
pense of  making  the  canal  large  enough  to  canr 
such  surplus,  a  riparian  owner  cannot  maintain 
a  bill  to  compel  the  corporation  to  permit  them 
to  use  the  surplus  and  to  contribute  to  the  ex- 
pense of  making  any  eolaq^ent  of  the  canal 
for  carrying  It.  Blnney  T.  Chesapeake  ft  O. 
Canal  Co.  8  Pet.  201,  8  L.  ed.  917. 

Mill  owners  on  a  stream  do  not  acquire  ancb 
a  right  to  the  waste  water  flowing  Into  the 
stream  from  a  canal  by  reeuon  of  a  statute  re- 
quiring the  canal  company  to  maintain  welra  to 
secure  to  the  mill  ownera  the  benefit  of  the  waste 
water  flowing  from  the  lower  canal  level  as  will 
deprive  the  canal  company  of  the  right  to  pnmp 
back  the  water  from  the  lower  level  Into  the  up- 
per levels  after  It  hss  flowed  oat  of  them.  BU- 
well  V.  Birmingham  Canal  NaTlaatlon,  3  H.  Ii. 
Cas.  812. 

The  facts  that  only  nomlnBl  damages  were  re- 
covered at  law  by  a  canal  company  against  • 
mill  owner  for  drawing  water  from  the  canal 
for  purposes  other  than  that  authorised  by  stat- 
ute, and  that  such  damages  will  never  be  great- 
er, and  that  fntare  damages  will  be  trifling,  do 
not  deprive  the  canal  company  of  the  rt^t  to 
an  Injanctlcm.  Boehdale  Canal  Co.  King,  2 
Sim.  K.  a.  78,  SO  L.  3.  Ch.  N.  8.  675.  16  Jnr. 
962. 

No  eaaement  In  waters  of  a  state  canal  can  be 
acquired  by  prescription.    Burbonk  r.  Fay,  65 

N.  Y.  57,  AfBrmIng  5  Lans.  897. 

The  use  by  an  abutting  owner  on  a  canal  Into 
which  the  waters  of  a  stream  have  been  turned 
of  the  surplus  thereof  beyond  which  he  was  en- 
titled to  as  a  riparian  owner  in  the  stream  under 
grant  from  the  state,  however  long  contlnaed, 
find  whether  advene  or  by  permission,  cannot 
impair  the  rights  of  the  state  to  divert  the  sur- 
plus  In  other  directions.  Waterloo  Woolen 
Mfg.  Co.  V.  Shanaban,  128  N.  Y.  346,  14  L.  R.  A. 
481,  28  N.  B.  858,  Affirming  B8  Hun,  50,  11  H. 
Y.  Supp.  829. 

(b)  Grant  of  right. 

A  parol  authority  to  divert  the  water  of  a 
canal  through  a  culvert  onto  lands  of  the  li- 
censor Is  a  mere  license  In  Its  nature  revocable. 
Foot  T.  New  Haven  ft  N.  Co.  28  Conn.  214. 
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A  contract  ander  seal  as  to  the  taking  of  a 
water  supply  for  masofactarlng  purposes  from 
a  canal  which  proTldea  for  the  manner  in  which 
the  aperture,  tmnk,  and  gates  shall  be  con- 
•tmcted  mar  be  varied  by  parol  daring  the  work 
of  construction.  Chesapeake  &  O.  Canal  Co. 
Bar.  101  U.  8.  622,  25  L.  ed.  702. 

Where  the  state  contracts  to  collect  and  ap- 
propriate rents  to  be  derived  from  leases  of 
water  power  developed  by  private  Individuals  In 
coonectloB  with  a  canal  to  the  use  of  auch  In- 
dlTldaals  until  their  ezpendltores  are  repaid, 
the  canal  cannot  be  eold  In  such  a  way  as  to  de- 
prive them  of  their  right  to  the  rents  until  pay- 
ment has  been  made.  French  v.  Oapeu,  lOS  D. 
B.  009.  26  L.  ed.  9S1. 

A  lease  of  anrploa  water  from  canal  worka 
creates  no  obligation  In  the  lessor  to  continue 
to  have  surplus  water,  or  to  continue  the  main- 
tenance of  the  works.  Com.  rel,  Cass  v. 
Pennaylvanla  K.  Co.  01  Pa.  801. 

Where  a  lease  ot  the  surplus  water  of  a  canal 
reserves  the  right  to  resnme  the  privilege  when- 
ever It  may  be  deemed  necessary  for  the  pur- 
poses of  navigation,  a  conversion  of  the  canal 
Into  a  street,  which  prevents  the  further  enjoy- 
ment of  the  lease,  will  not  deprive  the  lessee  of 
bis  property  wltbont  dae  process  of  law.  No 
provision  for  the  resnmptKm  of  the  water  wai 
necesaary  In  case  of  the  abandonment  of  the 
whole  work,  because  the  right  to  abandon  fol- 
lowed necessarily  from  the  right  to  build.  Fox 
T.  ClnelDnatl,  104  U.  8.  788,  26  h.  ed.  928. 

A-  lease  from  the  state  of  the  aorploa  watw 
of  a  canal  over  and  tiwve  that  needed  for  navl- ' 
gatlon  Imposed  upon  the  state  and  Its  grantees 
no  obligation  to  maintain  the  canal  In  repair,  or 
to  keep  It  In  such  a  condition  as  that  a  surplus 
of  water  above  that  -needed  for  navigation 
should  be  available,  or  to  furnish  the  leasee 
with  any  water  whatever  In  the  absence  of  an 
express  covenant  to  that  effect;  bnt  the  latter 
took  the  lease  subject  to  all  the  vicissitudes 
which  might  attend  a  public  work  of  that  char- 
acter, and  to  the  right  of  the  lessor  or  Its 
Srantees  to  abandon  the  canal  for  purposes  of 
navigation,  and  to  appropriate  It  to  other  uses 
without  becoming  liable  to  any  other  conse- 
quences than  the  inability  to  collect  rent  from 
the  lessee.  Hoagland  v.  New  York,  C.  A  St.  Zj. 
B.  Co.  Ill  Ind.  451, 12  N.  B.  88. 

The  lessor  of  water  power  from  a  canal  snffl- 
clent  to  run  designated  machinery  Is  not  liable 
In  damages  for  a  failure  to  repair,  within  a  rea- 
sonable time,  a  break  In  an  aqueduct  letting  the 
water  out  ot  the  canal,  also  a  break  In  the  banks, 
and  for  etoidactlng  the  water  by  means  of  pipea 
froin  the  canal  so  as  to  deprive  the  lessee  of  the 
stipulated  qnaotlty  of  water,  where  the  lease 
provides  but  one  remedy  Cor  a  failure  of  the 
water  supply,  and  tbat  Is  a  proportionate  abate- 
ment of  the  rent ;  altbongb  It  contains  a  cov- 
enant tbat  the  leaiM  sboold  not  be  derived  of 
his  water  supply  by  any  act  of  the  lessor  for 
more  than  one  month  In  the  year,  and  the  lessor 
was  authorised  to  drain  off  the  water  whenever 
necessary  to  repair  breaebea,  remove  obstroe- 
tlons,  or  to  make  any  Improvements  In  the 
canal,  and  to  leave  the  water  out  as  long  as 
necesaary  for  the  required  purpose.  Sklllen  v. 
IndlanapcrilB  Waterw«ks  Co.  40  Ind.  lOS. 

The  act  of  canal  trustees  In  leasing  so  mneb 
'Of  the  taii^lna  water  power  of  a  canal  as  shall 
be  required  to  run  a  mill  of  a  given  capacity 
does  not  render  them  liable  for  damages  sus- 
tained by  the  lessee  by  a  failure  of  the  water 
supply  caused  bj  the  abandonment  of  tbat  part 
of  the  canal  and  allowing  It  to  fall  into  decay. 
In  the  absence  of  any  covenants  In  the  lease  to 
keep  the  canal  In  repair, — especially  as  the  leaae 
expressly  provides  for  damages  for  nonsapply  of 
water  In  the  single  Instance  of  Its  being  used 
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for  navigation,  thereby  excluding  the  Implica- 
tion of  liability  for  damages  for  nonsupply 
caused  by  failure  to  keep  In  repair.  Wabash  A 
Erie  Canal  v.  Brett,  25  Ind.  409. 

The  state,  as  against  lessees  of  the  public 
works,  has  the  unquallBed  right,  even  though 
rendering  valueless  all  the  water  power,  used  or 
unused,  at  the  several  locks  In  a  designated 
portion  of  Its  canal,  to  abandon  such  portion 
thereof  undet  leases  of  the  surplus  water  of 
that  portion  of  the  canal  with  the  right  to  have 
additional  surplus  water,  conditioned  tbat  noth- 
ing therein  shall  preclude  the  state  from  grant- 
ing permission  to  a  designated  city  to  enter  up- 
on and  Improve,  as  •  public  highway  and  for 
sewer  purposes,  all  or  any  of  the  designated 
portion  thereof.  Little  Hlaml  Elevator  Co.  r. 
anclnnatl,  80  Ohio  St.  620. 

A  grant  of  water  power  by  a  navigation  com- 
pany conferred  no  right  In  tbe  grantee  to  main- 
tain the  canal  woAs  after  the  termination  of 
tbe  franchlae,  although  hia  rights  were  to  re- 
main tbe  same  then  as  If  no  forfeiture  or  re- 
sumption had  taken  place.  Tbe  reservation 
was  held  to  refer  to  rights  agalnat  tbe  state  or 
Its  subsequent  grantee  of  the  franchise,  who 
should  have  control  of  the  worUL  JesBUp  T. 
Loucks,  56  Pa.  SCO. 

No  liability  to  a  lessee  ot  surplus  water  on 
tbe  part  of  the  state  or  of  a  city  claiming  under 
It  Is  creftted  by  the  abandonment  of  tbe  canal 
under  a  lease  ctmtalnlag  no  covenants  to  re- 
pair, nor  stipulation  to  maintain,  nor  obllgatlmi 
to  operate,  tbe  canal,  nor  agreement  on  the  part 
of  the  state  to  supply  water,  bnt  amounting 
merely  to  a  license  to  take  such  water,  and  re- 
serving tbo  power  to  resume  the  right  to  the 
use  of  the  water  at  any  time  when  unnecessary 
for  the  purpose  of  navigation,  or  by  reascm  of 
Interference  therewith,  without  other  eovmant 
on  the  part  of  the  state.  In  case  of  a  permanent 
resumption  totally  destroying  the  value  of  the 
privilege,  than  an  obligation  to  absolve  tbe 
lessee  from  all  further  liability  under  the  agree- 
ment, executed  under  a  statute  permitting  tbe 
use  of  surplus  water  for  hydraulic  purposes  sub- 
ject to  such  conditions  as  tbe  board  of  public 
works  may  consider  necessary  and  proper,  and 
requiring  every  lease,  grant,  or  conveyance  of 
such  water  to  contain  a  reservation  of  the  right 
to  resume  the  privilege,  or  any  portion  thereof, 
whenever  deemed  necessary  for  purposss  of  nav- 
igation, or  by  reason  of  Interference  with  tbe 
navigation  of  the  canal,  feeders,  or  streams  sup- 
plying the  same,  and  providing  Cor  the  refund- 
ing or  remitting  of  rent  In  case  of  resumption. 
Hubbard  v.  T(dedo,  31  Ohio.  St.  870. 

And  this  decision  was  followed  in  Fox  t.  CIu* 
clnnatl,  S3  Ofalo  St.  402,  as  to  a  similar  grant  to 
that  city. 

A  reservation  In  a  lease  of  tbe  surplus  water 
of  a  canal  which  will  flow  over  a  waste  weir  nt 
a  certain  height,  of  tbe  right  of  resuming  the 
subject  of  demise  without  being  liable  to  pay 
damages  or  make  compenaatlon  for  Improve- 
menta,  etc.,  4111  Include  the  right  to  resume  the 
subject-matter  partially  by  raising  the  weir  so 
that  less  water  flows  over  It  than  fMmerly. 
Ew  parte  Hlller,  2  Hill,  418. 

An  obligation  contained  In  a  lease  of  certain 
water  privileges  In  a  state  canal,  made  by  tbe 
board  of  public  works  to  prlviFte  parties,  to  pay 
(or  all  lasting  Improvements  made  by  said  par- 
ties on  the  state  reaumlng  the  said  privileges, 
is  in  legal  effect  a  covenant  to  purchase,  and 
not  a  condition  annexed  to  the  ose  of  the  wattf 
within  tbe  meaning  of  n  statnte  giving  powtr 
to  lease  upon  condltlms.  State  em  rsL  Fangsr 
V.  Board  of  Public  Works,  42  Ohio  St  607. 

Tbe  grantee  oC  a  right  to  use  waate  water 
from  a  public  canal  cannot,  daring  tbe  winter 
season  when  the  canal  la  not  nsed,  open  tiw 
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weir  and  belp  himself  according  to  bis  own 
judgment,  as  the  canal  company  poasesaea  the 
water  for  the  porpoaea  of  Ita  canal,  and  tbe 
grantee  cannot  define  Its  rigbta  and  interfere 
with  that  poaaeaalon,  Erie  Canal  Co.  t. 
Walker,  29  Pa.  170. 

Where  the  right  of  one  claiming  the  nse  of 
tbe  surplus  water  of  a  canal,  to  be  taken  at  a 
point  abore  Its  aerentb  lock,  was  determined  by 
an  Indenture  permitting  the  cana}  company  to 
nee  such  aurplos  water  for  tbe  porpoae  of  aap- 
plylng  a  defldcney  below  such  lock  whenever 
necessary  for  maintaining  the  naTlgatlon  of  the 
canal,  the  company  may  nse  aucb  water  to  refill 
the  lower  part  of  the  canal  where  it  has  been 
emptied  for  the  purpose  of  making  repairs ;  bat 
It  cannot  aae  it  tor  the  parpose  of  refilling  the 
canal  where  tbe  water  had  been  drawn  off  for 
the  purpose  of  raising  boats  which  had  sunk,  as 
it  was  not  tor  tbe  purpoae  of  maintaining  the 
luiTlgatlon,  bnt  for  raising  the  boats,  tliat  tbe 
water  waa  aaed.  Llewellyn  t.  Swansea  Canal 
NaT.  Co.  2  Harlst.  &  N.  609,  27  L.  3.  Exch.  N. 
S.  85,  3  Jur.  N.  S.  1,005,  5  Week.  Rep.  763. 

In  Hoppock  T.  United  New  Jersey  B.  &  Canal 
Co.  27  N.  3.  Eq.  289,  It  was  held  that  equity 
will  accept  Jarladlctlon  when  damages  are 
claimed  by  reason  of  a  canal  company's  failure 
to  supply  water  power  as  contracted,  and  when 
discovery  Is  necessary  to  determine  in  whom 
the  present  liability  lies  by  reason  of  the  sev- 
eral conveyancaa  of  tbe  caoal  property  and 
franchise. 

Bat  that  cue  was  overruled  in  28  N.  J.  Eq. 
261,  which  held  that,  where  a  ctKitract  for  sup- 
plying waste  water  from  a  canal  for  the  use  of 
a  mill  owner  Is  alleged  to  have  been  broken, 
UDtil  Judgment  at  law  equity  will  not  interfere ; 
but  then  It  will  assist  In  dlseoTsrlBg  and  apply- 
ing property  which  cannot  be  reached  by  the 
process  of  execution. 

One  receiving.  In  consideration  of  the  snr- 
render  of  certain  rights,  a  licenae  from  the  state 
to  draw  for  the  nse  of  his  mill  a  given  quantity 
of  water  from  a  canal  constructed  by  the  state 
for  the  improvement  of  the  navigation  of  a 
river  and  for  the  creation  ot  hydraulic  power. 
Is  not  thereby  authorized  to  create  a  serious  ob- 
struction greatly  endangering  navigation  and 
which  might  defeat  that  purpose  of  tbe  Im- 
provement, but  Is  only  authorized  to  make  such 
use  of  the  water  ss  is  cfMislstent  with  the  right 
of  tbe  public  to  the  use  of  the  highway,  al- 
though no  conditions  or  restrlctloas  were  Im- 
posed by  tbe  license  other  than  as  to  the  quan- 
tity of  water  to  be  drawn  therefrom  by  him ; 
and  he  Is  responsible  for  damages  sustained 
from  tbe  loss  of  a  boat  by  reason  of  such  an 
obstruction,  In  the  absence  of  negligence  or  care- 
lessness on  tbe  part  of  the  owner  of  the  boat 
contributing  to  tbe  accident.  Outbrle  v.  Uc- 
Connel,  S  Ohio  Dec.  Reprint,  157. 

A  lease  of  a  canal  with  a  proviso  that  tbe 
state  shall  be  furnished  free  of  charge  a  cer- 
tain number  of  horse  power  for  the  use  of  pur- 
poses named,  and  declaring  that  tbe  state's 
right  to  snch  use  shall  be  absolute.  Includes  the 
right  to  lease  snch  portion  of  the  reserve  power 
as  It  does  not  require.  Columbia  Water  Power 
Co.  V.  Columbia  Electric  Street  R.  Light  ft  P. 
Co.  172  U.  S.  475,  43  L.  ed.  C21,  19  Sup.  Ct. 
Rep.  247. 

Duttea  of  ffrtmtor'a  suooeasor. 

A  provision  In  an  act  transferring  a  canal 
franchise,  that  nil  existing  contracta  for  water 
privileges  shall  be  respected  and  maintained  at 
rates  not  exceeding  tbe  present  rates,  refers  to 
contracts  executed,  and  not  future  contracts. 
Hurt  V.  Myprs,  83  Va.  167,  1  S.  E.  911. 

A  city  Is  not.  In  the  absence  of  statutory  pro- 
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vision  therefor,  liable  for  damages  to  a  mill 
owner  whose  water  power  under  a  lease  of  sor- 
plus  water  from  tbe  state  out  of  a  canal  run- 
ning through  tbe  city  is  destroyed  by  the  abate- 
ment as  a  nuisance  and  Impediment  to  naviga- 
tion In  violation  of  the  ordinance  of  1787,  at 
tbe  suit  of  the  riparian  proprietor  especially 
Injured  thereby,  of  an'  aquednct  carrying  the 
canal  across  a  oavlgable  atream,  after  a  grant 
to  the  city  by  tbe  state  of  that  part  of  tbe  canal 
and  by  such  grant  abandoned  by  the  state  as 
part  of  Its  public  canals  so  as  no  longer  to  be 
within  tbe  protection.  If  any,  of  Its  sovereignty 
as  an  obstruction  to  tbe  stream  for  the  promo- 
tion of  public  works.  HnblMrd  v.  Toledo,  21 
Ohio  St.  879. 

A  grant  to  a  city  by  the  state  of  part  of  a 
canal  running  tlirough  It,  authorised  by  statnte 
to  be  made  "subject  to  all  outatanding  rights 
and  claims,  it  any,"  with  which  it  might  con- 
flict, proTldlnv  that  tbe  state  sbail  be  liable  tor 
all  "damages  which  might  accrue  from  the  ra- 
catlon"  of  the  canal,  and  requiring  the  city  to 
deposit  with  the  governor  a  written  release  exe- 
cuted by  the  lessees  of  tbe  pnbllc  works  relin- 
quishing their  rights  in  that  part  of  the  canal, 
or  a  bond  In  Hen  thereof  indemnifying  the  atate 
against  all  "liabilities  and  damages  which  may 
result  from  said  vacation," — contemplatea  only 
the  liabilities  and  damages  for  which  tbe  state 
would  be  responsible  to  the  leasee  of  aurplos 
water  therefrom.  Hubbard  v.  Toledo,  21  Ohio 
St.  379,  Followed  in  Fox  v.  Cincinnati.  88  Ohio 
St  492. 

The  grantee  of  a  canal,  acquiring  title  ander 
a  foreclosure  of  the  lien  of  bond  holders  against 
the  state,  is  not  liable  for  damages  for  obstruct- 
ing the  flow  of  water  to  tbe  mills  of  eertajn 
lessees  by  abandoning  tbe  canal  and  filling  np 
Its  channel  as  a  roadway  for  a  railroad,  on  tbe 
ground  that  such  act  was  In  violation  of  an 
Implied  covenant  In  the  lease  for  quiet  enjoy- 
ment, where  tbe  lease  was  of  so  mach  of  the 
surplus  water  not  required  tor  navigation  aa 
sbonid  be  adequate  to  oi>erate  a  designated 
amount  of  machinery  In  their  mlUa,  without 
Imposing  upon  tbe  lessor  the  obligation  to  main- 
tain the  canal  In  repair  or  keep  it  In  such  a  con- 
dition that  a  Burplus  of  water  would  be  avail- 
able, or  to  furnish  them  with  any  water  what- 
ever ;  BO  that  the  Implied  covenant  for  quiet 
enjoyment  was  only  such  that,  so  long  as  the 
canal  was  used  for  purposes  of  navigation,  and 
while  there  was  during  that  period  a  aurplus 
of  water,  tbe  lessor  agreed  to  do  no  acts  which 
would  interrupt  or  deprive  tbe  lessee  of  Us  en- 
joyment, and  therefore  did  not  prevent  an  aban- 
donment of  the  canal  and  its  appropriation'  to 
other  use  provided  none  of  tbe  lessee's  property 
be  Invaded  by  so  doing, — especially  as  snch 
lease  was  subordinate  to  the  liens  of  tbe  atate 
creditors,  under  whose  prior  rights  the  present 
owner  derived  title.  Hoagland  v.  New  York, 
C.  &  St  L.  R.  Co.  Ill  Ind.  491,  12  N.  E.  83. 

Damages  for  injury  to  tbe  entire  property, 
caused  by  the  closing  and  filling  op  by  the  agent 
of  the  board  of  Internal  Improvement  of  the 
state  of  a  canal  through  which  the  water  oecea- 
sary  to  operate  a  sawmill  was  conducted.  In 
breach  of  a  contract  between  tbe  owner  thereof 
and  the  board  for  tbe  use  of  such  wsters,  can- 
not he  recovered  against  tbe  atate  by  one  who, 
although  the  owner  of  the  whole  of  snch  saw- 
mill at  the  time  the  action  was  Instituted, 
owned  the  same  Jointly  with  another  at  the 
time  such  wrongful  act  was  committed,  and  the 
act  of  legislature  in  anthorliing  such  salt  to  be 
brought  I>y  him  against  the  state  did  not  pro- 
vide for  or  contemplate  any  litigation  as  to 
damages  sustained  by  other  than  himself,  and 
tbe  deed  by  wblcb  be  acquired  the  interest  of 
tbe  other  owner  doea  not  purport  to  transfer  to 
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him  Bncb  otber's  claim  against  the  state  for  the 
damftgea  sustained  bj  blm.  Com,  t.  Jackson, 
6  Bosh,  080. 

Rights  of  grantee  agaiiut  third  peraona, 

A  lessee  from  the  state  of  surplus  water  from 
a  canal  haa  a  Tested  property  tight  la  the  flow 
of  the  water  therein  and  a  right  of  action 
against  a  city  which  interferes  with  aach  flow 
to  his  damage,  since  the  lease  la  not  an  execu- 
tory contract  by  the  state  to  furnish  a  dally 
supply  of  water  to  the  lessee,  but  is  a  grant  of 
an  Interest  In  the  artificial  water  coufh.  Canal 
Blentor  ft  Warehouse  Co.  t.  Cincinnati,  9  Ohio 
Dec.  Beprint,  744. 

A  city  which  lets  to  an  Independent  con* 
tractor  the  worlE  of  tunneling  under  a  canal  In 
the  eonatnictlon  of  a  sewer,  with  permission  of 
the  state  authorities  so  to  tunnel  on  condition 
that  It  shall  indemnify  lessees  of  water  pofrer 
and  protect  their  rights,  is  not  thereby  relieved 
from  llublllty  tor  damages  to  a  lessee  of  surplus 
water,  whose  rights  are  Interfered  with  by  stop- 
page of  the  flow  during  the  construction  of  a 
tunnel,  and  by  the  giving  way  of  the  canal  on 
turning  the  water  Into  It  after  the  completion 
of  the  sewer ;  since  It  was  its  duty  to  uphold 
the  canal  when  It  put  Its  tunnel  under  It,  and 
It  could  not  shift  that  duty  upon  another.  JMd. 

Purchasers  from  the  state  and  the  lessees  of 
the  public  works,  of  theretofore  unused  water 
power  from  a  state  canal,  the  lease  of  which 
was  merely  an  Incident  of  the  public  use,  are 
not  entitled  to  an  Injunction  restraining  Inter- 
ference with  such  power  by  the  manner  of  con- 
•tmetlon  of  a  previously  commenced  sewer  Im- 
provement by  a  city  to  which,  prior  to  the 
grant  to  them,  had  been  granted  by  the  state. 
In  exercise  of  a  reserved  power,  the  right  to 
enter  upon  and  use  a  designated  portion  of  the 
canal  as  a  public  highway  and  for  sewer  pur- 
poses, by  an  act  conditioned  that  the  grant 
should  be  made  subject  to  outstanding  rights  or 
claims.  If  any,  with  which  It  might  conflict, 
should  not  extend  to  the  revenues  derived  from 
water  privileges  in  aald  canal  which  were  there- 
by expressly  reserved,  and  should  not  obstruct 
the  flow  of  water  through  eald  canal,  nor  de^ 
stroy  or  Injure  a  present  supply  of  water  for 
milling  purposes,  and  that  said  city  should  be 
liable  for  all  damages  that  might  accrue  from 
■aeb  obstruction  or  injury,  since  their  rights 
were  not  at  the  time  of  the  grant  outstanding ; 
unused  water  power  la  not  Included  within  the 
reservation  of  "water  privileges"  which,  read  In 
connection  with  other  provisions  os  to  outstand- 
ing rights  and  the  prohibition  of  injury  to  the 
present  supply,  Indicates  an  Intention  merely 
to  protect  the  existing  rights,  If  any,  of  lessees 
of  water  privileges,  and  the  condition  against 
obstruction  of  the  flow  of  water  through  the 
canal  was  for  the  prevention  of  Injury  to  the 
rest  of  the  canal  still  owned  by  the  state,  which 
liad  been  leased  for  a  term  of  years,  and  the 
outlet  of  which  was  through  the  abandoned 
section.  Little  Miami  Elevator  Co.  v.  Cincin- 
nati, 30  Ohio  St.  629. 

A  similar  decision  was  made  In  Fox  v.  Cin- 
cinnati, S8  Ohio  St.  492  (1878),  excluding  from 
the  saving  clauses  a  water  privilege  which, 
while  It  had  existed  prior  to  tbe  grant  to  the 
state,  was  at  the  time  of  the  grant  abandoned, 
the  state  had  received  therefrom  no  rents  for 
several  years,  and  the  looks  from  which  It  was 
taken  had  become  dilapidated  and  decayed,  and 
tbe  cannl  at  that  point  had  been  permitted  by 
the  state  to  remain  unused  either  for  purposes 
of  navigation  or  revenue. 

Conflicttng  granta. 

Successive  lessees  of  the  snrplns  water  power 
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of  a  canal,  over  and  above  that  required  for  nav- 
igation, should  be  supplied  with  power  In  the- 
order  In  which  the  leases  were  executed,  when 
the  supply  Is  Insufficient  to  furnish  the  requisite- 
amount  to  all ;  and  the  fact  that  a  prior  leases 
requested  the  making  of  sabaeqnent  leaaes  by- 
the  canal  trustees  so  as  to  Increase  the  reve- 
nues, thereby  facilitating  tbe  collection  of  a 
d^t  due  him  from  the  trustees,  does  uot  change 
the  legal  effect  of  tbe  lease,  nor  the  rights  ot 
tbe  parties.  Wabaah  ft  Erie  Canal  v.  Beln* 
hart,  22  Ind.  468. 

A  licensee  from  the  state  of  water  power  suf- 
flclent  to  run  one  sawmill  and  two  run  of  mill 
stonM  with  lalKir-saTlng  machinery  attached  la 
entitled  to,  and  to  an  injunction  restralnlns  In- 
terference with,  the  amount  of  water  spedfled 
In  a  subsequent  agreement  made  by  the  canal 
commissioner  for  the  purpose  of  avoiding  dis- 
putes as  to  tbe  construction  of  the  race,  a» 
against  a  subsequent  licensee  of  water  power 
from  the  same  level  of  the  canal  which  Is  In- 
sufficient to  supply  both,  of  whose  lease  ths- 
plalntlfT  had  no  knowledge,  and  which  was  not 
recorded  until  after  such  agreement  waa  made, 
although  executed  previously  thereto,  anA 
under  which,  or  a  renewal  thereof,  no  use 
was  made  of  tbe  water  power  until  after  the 
making  of  such  agreement  and  the  renewal 
of  the  first  lease  specifying  such  agreed  amount ; 
and  Is  not  bound  by  tbe  amount  determined 
In  experiments  made  previous  to  such  agree- 
ment at  the  Instance  of  the  state  canal  offl- 
cers,  to  be  sufficient  to  run  a  saw  and  run 
of  mill  atones,  where  It  does  not  appear  that 
plaintiff  had  any  knowledge  of  such  experi- 
ments, or  that  bis  machinery  was  the  same- 
as  that  used  in  making  them.  Detwller  v. 
Toledo,  B  Ohio  C.  C.  860. 

The  mere  existence  ot  facts  Justifying  the 
state  In  declaring  the  forfeiture  of  a  lease  of 
water  power  for  nonpayment  of  rent  Is  no  de- 
fense to  an  action  by  the  licensees  to  restrain 
Interference  with  the  amount  of  water  to  which 
they  are  entitled  by  a  subsequent  license  of 
water  power  from  tbe  same  level  of  tbe  canal. 
Ibid. 

A  canal  corporation  cannot  grant  a  use  of 
surplus  water  from  Its  dam  which  will  exist 
longer  than  Its  franchise.  There  could  be  no 
fee-simple  estate  In  It.  Jessup  v.  Loucka,  65- 
Pa.  350. 

The  grantees  of  a  right  to  use  the  surplus 
water  from  a  navigation  company's  dam  can 
acquire  no  right  from  the  corporation  or  Its 
user  to  maintain  tbe  dam  after  the  termination 
of  tbe  franchise.  Ibid. 

A  provision  In  an  act  of  the  legislature  lim- 
iting tbe  length  of  time  for  which  canal  com* 
mlssloners  can  lease  water  power  does  not  ap- 
ply to  an  agreement  entered  Into  by  them  pro- 
viding for  the  restoring  of  a  dam,  connected 
with  canal  lands  on  one  side,  which  had  ex- 
isted with  the  consent  of  tlie  canal  commis- 
sioners for  more  than  forty  years  prior  to  such 
agreement,  although  Its  effect  Is  to  grant  an 
Interest  in  tbe  land  for  dam  purposes  In  per- 
petuity. Sanitary  Dlst.  v.  Adam,  170  111.  406, 
53  N.  B.  743. 

Contracts  for  the  use  of  waters  or  other  priv- 
ileges of  a  canal,  made  by  the  board  of  public 
works  or  other  agent  of  the  state  wltb  an  Indi- 
vidual, terminate  with  ibe  abandonment  of  the 
canal  by  the  state ;  and  no  damages  can  be 
recovered  by  such  individual  against  tbe  state 
for  such  abandonment.  Vought  v.  Columbus, 
U.  Valley  &  A.  R.  Co.  58  Ohio  St.  123. 

Under  a  grant  from  the  state  ot  a  right  to 
draw  surplus  water  from  a  canal  manufac- 
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taring  parpoaes  to  long  as  the  csnal  sball  be 
maintained,  tlie  state  cannot  sell  the  canal  In 
tncb  a  way  as  to  defeat  tbe  right.  French  t. 
Oapen,  105  U.  S.  B09,  26  L.  ed.  951. 

The  state  officials  can  only  lease  water  priv- 
ileges In  state  canals,  with  the  privily  of  the 
atate  to  resume  tbe  use  of  tbe  water  so  leased 
at  any  time  ;  and  should  such  use  be  resumed  or 
the  canal  be  abandoned  by  the  state,  it  irill  not 
'be  liable  to  respond  in  damages,  to  tbe  leasee, 
by  the  dtstructlon  of  tbe  value  of  permanent 
tmprorements  dependent  on  the  use  of  the 
water,  although  tb«  offlclala  agreed  to  do  ao. 
State  e»  r«I.  Fimger  t.  Board  ot  Pabllc  Worka, 
42  Ohio  St.  60T. 

There  can  be  no  dower  In  the  right  of  taking 
for  hydraulic  purposea  the  surplus  water  of  a 
state  canal.  Kingman  v.  Sparrow,  12  Barb. 
201. 

Other  Matters. 

Water  In  a  canal  naarrolr  which  has  not 

ibeen  utilised  for  the  purposes  of  the  canal  la 
not  public  property  so  aa  to  prevent  the  appro- 
jiriatlon  of  the  surplus  above  what  Is  needed  for 
canal  purposes  for  local  purposes.  Sweet  v. 
Syracuse.  129  N.  Y.  887,  27  N.  E.  1081,  29  N.  E. 
280.  Beverslng  60  Hun,  28,  14  N.  Y.  Supp.  421. 

The  constitutional  provision  forbidding  tbe 
•ale  of  state  canals  is  not  violated  by  a  statute 
permitting  a  municipal  corporation  to  take  the 
snrplua  water  from  the  cnnni  reservoir  for  a 
municipal  water  supply.  Sweet  v.  Syracuse. 
129  N.  Y.  337,  27  N.  B.  1081.  29  N.  E.  289. 
Reversing  60  Hun,  28,  14  N.  Y.  Supp.  421,  and 
Affirming  11  N.  Y.  Supp.  114. 

An  injunction  will  not  be  granted  to  restrain 
the  grant  of  a  right  to  the  use  of  waters  from 
a  canal  to  a  power  company  engaged  In  benefi- 
cial uses  for  tbe  public,  but  complainant  will 
be  left  to  bis  remedy  at  law,  when  It  appears 
that  his  loss  would  be  trifling,  hia  business  hsv- 
Ing  been  almost  destroyed  by  combinations,  and 
that  be  had  b««n  gnllty  of  laches  In  his  applies, 
tlon.  during  which  time  extraslve  Improvements 
liad  been  and  were  being  constructed  which 
would  materially  Increase  tbe  capacity  of  tbe 
■canal.  Stewart  Wire  Co.  v.  Lehigh  Coal  & 
JIav.  Co.  203  Pa.  474,  53  Atl.  8S2. 

T.  Injury  bt/  con9truetlo»  omt  we. 

Flowage  by  dam. 

Where  a  statute  authorised  the  trustees  of  a 
canal  constructed  by  the  atate  for  public  pur- 
poses to  take  possession  of  tbe  same  and  to 
construct  a  dam  across  a  river  for  the  purpose 
•of  raising  the  water  to  a  q;>eclfied  height.  It  by 
Implication  authorized  the  entry  and  Invasion 
of  adjoining  land  to  the  extent  necessary  to 
maintain  such  height  of  water;  and  a  further 
provision  granting  a  right  of  way  In  and  along 
the  course  of  the  canal,  and  providing  that  if, 
-"In  enlarging  tbe  canal,  or  In  constructing  the 
dam,"  It  became  neceseary  to  use  private  prop- 
erty, the  tmatees  should  have  the  power  to  ac- 
■qulre  "aac'a  right  of  way"  In  the  manner  pro- 
vided by  law,  will  not  be  construed  aa  limiting 
tbe  rigbt  of  way  to  the  line  of  tbe  canal  and 
tbe  land  actually  occupied  by  tbe  dam,  bnt  will 
Include  all  lauds  and  easements  necessary  to 
maintain  tbe  water  at  Its  Increased  height,  as 
tbe  role  that  statutes  granting  power  to  con- 
■demn  private  property  sboald  be  strictly  con- 
strued must  not  be  enforced  to  the  extent  of 
<]efeatlng  the  object  of  tbe  grant.  LelUsey  v. 
Columbia  Water  Power  Co.  47  8.  C.  464,  34 
L.  R.  A.  222.  25  S.  E.  744. 

Any  flowsge  caused  by  a  canal  corporation 
■under  a  power  of  taking  land  and  water  rights 
without  compensation  drat  made  wUl  be  lawful, 
-ei  L.  R.  A. 


though  compenaatlw  has  not  bean  ascsrtalned 
or  made.     lieblgb  Valley  B.  Co.  t.  UcFarlaa, 

31  N.  J.  Bq.  706. 

Injury  la  done  to  a  person  whose  land  Is 
flowed  at  the  completion  of  a  permanent  dam 
across  a  river  to  raise  a  head  of  water  for  a 
canal,  within  ihe  meaning  of  a  statute  requir- 
ing persons  injured  to  present  tbelr  claim  with- 
in one  year  from  the  injnrr.  Haard  t.  Middle- 
sex Canal,  6  Met  81. 

Failure  to  present  within  a  year  claims  for 
damages  for  tii>>  permanent  overflow  of  land  by 
tbe  ralalng  of  a  dam  for  the  naa  of  a  state  caniJ 
will,  under  the  New  ToA  itatates,  amount  to  » 
waiver  of  ttas  claim.  Benedict  T.  State,  120  N. 
Y.  228,  24  N.  E.  814. 

A  canal  company  given  power  to  constmct  a 
dam  across  a  water  course  to  secure  a  water 
supply  will  not  be  limited  to  the  first  exercise ; 
but.  In  caae  a  new  dam  becomes  necesaary.  It 
may  build  It,  and  one  injured  thereby  must  seek 
bla  remedy  under  tbe  charter  requiring  payment 
of  damages  tor  injuries  done,  and  not  by  « 
common-law  action.  Sudbury  Meadows  ▼.  Mid* 
dlesez  Canal,  28  Pick.  86. 

A  canal  corporatton  will  not  be  presumed  to 
have  been  negligent  In  constructing  a  dam  In  a 
public  river  under  its  franchise.  Whltaker  t. 
Delaware  &  H.  Canal  Co.  87  Pa.  34. 

When  a  canal  corporation  raises  Its  breast 
dam,  a  riparian  owner  Is  not  precluded  from 
recovering  the  damages  esnsed  by  the  laereaasd 
taking  by  having  recovered  dam^es  (or  the 
first  taking.  Union  Canal  Co.  v.  Stump.  81* 
Pa.  355. 

A  company,  although  anttaorlaed  to  balld  and 
maintain  a  canal  by  act  of  the  leglalatnre,  i* 
liable  for  Injuries  due  to  the  penning  back  of  a 

stream  It  crosses  by  a  culvert.  Delaware  4  R, 
Canal  Co.  v.  Lee,  22  N.  J.  L.  243. 

The  depreciation  or  diminution  In  valae  of 
adjacent  property  not  actually  occupied,  caused 
by  back  water.  Is  a  taking  within  the  meaning 
of  an  act  of  tbe  legislature  anthorlilng  a  canal 
corporation  to  take  such  lands,  waters,  and 
streams  aa  may  be  necessary  for  Its  works.  Le- 
blgb  Valley  B.  Co.  v.  McFarlan,  81  N.  J.  Bq. 
706. 

A  canal  company  authorised  by  Its  charter  to 
dam  tbe  outlet  of  a  lake,  and  to  take  lands 
overflowed  thereby  by  paying  tbe  value  thereof. 
Is,  after  aucb  taking  and  payment  on  the  con- 
struction of  the  dam,  nevertheless  liable  to  an 
adjacent  owner  for  tbe  value  of  additional  land 
overflowed  beyond  what  was  In  the  snrvey  and 
award,  although  It  appearb  that  the  dam  has 
not  been  raised.  Morris  Canal  ft  Bkg.  Co.  t. 
Seward,  23  N.  J.  L.  219. 

A  grant  of  a  right  to  flow  a  portl(m  of  m 
tract  of  land  opesates  aa  a  release  from  liability 
for  Injnrlea  to  the  remflnder  of  the  tract  recolt- 
ing  from  the  exercise  of  sucb  right  in  a  proper 
manner.  Nunnamaker  v.  Columbia  Water  Power 
Co.  47  S.  C.  485,  84  L.  R.  A.  222,  25  S.  B.  751. 

A  canal  company  authorised  to  construct  its 
canal  la  not  entitled  to  raise  tbe  height  of  a 
dam  and  set  back  water  to  the  injury  of  opper 
riparian  proprietors,  unless  its  Intent  la  mani- 
fested, and  proceedings  are  taken  In  the  manner 
pointed  out  by  Its  charter.  Famum  v.  Blacfc- 
Btone  Canal  Co.  1  Sumn.  46,  Fed.  Cas.  No.  4,07B. 

The  reservation.  In  a  grant  to  a  canal  com- 
pany of  tbe  right  to  maintain  a  dam,  of  the 
"right  to  claim  dami^^'  In  the  event  of  the 
overflowing  of  the  grantor's  landa  below  a  des- 
ignated point,  reserves  to  him  only  the  right 
which  he  would  have  bad  In  the  absence  of  a 
conveyance  had  the  property  been  appropriated 
for  the  building  of  tbe  dam  and  flowing  of  the 
land,  via.,  to  prefer  his  claim  against  the  com- 
pany and  procure  an  appraisal,  and,  upon  ob- 
taining an  estimate  of  the  damages  sustained. 
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A8  provided  by  the  company's  charter,  to  recoTer 
the  aame  aa  bla  Just  compwtaation.  Blaon 
Seaburg,  11  Ohio  St.  2S6. 

Where  eommlBsloners  haTlng  power  to  mSopt 
a  plan  for  the  coDstnictlon  of  a  canal  agreed 
apon  one,  and  then  Bubstltated  another  which 
Involved  the  IncrsaBlng  of  the  height  ot  a  pri- 
vate dam,  their  anthorliatlon  will  not  protect 
the  owner  of  the  dam  from  IlablUtr  for  Injnrlea 
caused  by  ihe  Increase  to  height  of  water,  since, 
having  exhausted  their  aathorlty,  their  permis- 
sion for  the  Increase  In  the  height  ot  the  dam 
was  ot  no  effect.  Jermalne  v.  Waggener,  1 
Hill,  279. 

But  that  case  is  reversed  In  7  Hill,  367,  on 
the  ground  that,  if  the  canal  commissloneni  had 
8  right  to  erect  any  structure  by  which  the 
water  should  be  raised  to  the  level  established 
by  them,  it  is  not  very  material  whether  they 
carried  this  purpose  Into  effect  by  erecting  a 
state  dam,  or  by  directing  defesdnnte  to  ralM 
their  dam. 

Canal  trustees  are  liable  for  the  damages  sus- 
tained by  a  landowner  by  the  overflow  of  his 
land  caused  by  the  action  ot  the  trustees  In 
ralBlng  a  dam  acrosa  a  river  and  enttlDg  wutte 
ways  tbrongh  embankments.  Wabash  ft  E. 
Canal  v.  Spears.  IQ  Ind.  441,  79  Am.  Dec.  444. 

A  canal  company  cannot  enlarge  its  right  of 
eminent  domain  to  overflow  the  lands  of  upper 
proprietors  by  purchasing'  the  land  on  one  side 
of  Its  dam  and  securing  the  acquiescence  to  Its 
bnlldlng  the  dam  of  the  proprietor  on  the  other 
side,  as  it  thereby  on)y  acquires  such  rights  as 
the  proprietors  had,  which  were  not  those  of 
eminent  domain.  McCombs  v.  Stewart,  40  Ohio 
St.  647. 

A  canal  company  having  power  to  enlarge 
its  canal  will  be  liable  for  the  Inundation  of 
land  of  a  third  person  by  reason  of  the  improve- 
ment, even  though  the  work  may  have  been  per- 
formed with  reasonable  care  and  skill.  Selden 
V.  Delaware  ft  B.  Canal  Co.  24  Barb.  862. 

A  canal  corporation  Is  liable  for  i>ermlttlng 
Its  dam  to  become  Vlled  up  to  the  injury  of 
riparian  proprietors,  as  the  riparian  inhabitants 
have  a  right  to  the  natural  How  of  the  river 
preserved,  except  so  far  as  they  may  lawfully 
change  It  for  the  Improvement  ot  navigation. 
Schuylkill  Nav.  Co.  v.  HcDonoogh,  2  Phlla.  290. 

Since  the  adoption  of  the  Constitution  of 
1874,  a  canal  corporation  Is  liable  for  conse- 
quentlal  damages  from  raising  Its  dam,  as  It  Is 
liable  tor  all  property  taken,  Injured,  or  de- 
stroyed by  an  enlargement  of  Its  works.  Fred- 
ericks V.  Pennsylvania  Canal  Co.  148  Pa.  S17, 
23  Atl.  1067. 

A  canal  corporation  does  not  make  such  an 
enlargement  of  Its  dam  as  to  make  It  liable  for 
consequential  damages  by  the  use  of  splash- 
boards temporary  In  their  character,  for  a  tem- 
porary purpose,  and  invariably  swept  away  by 
high  water.  Ibid. 

Where  a  canal  company  claims  title  by  ad- 
verse possession  to  land  which  it  bad  formerly 
flooded  under  statutory  authority,  for  the  pur- 
pose ot  creating  a  reMrroIr,  the  tlnM  during 
which  the  land  was  flooded  cannot  be  consid- 
ered for  the  puriKtse  ot  fixing  the  statutory 
period,  as  such  user  was  not  adverse.  Doe 
ew  dem.  Queen  v.  Yoti,  19  L.  J.  Q.  B.  N.  S. 
242.  14  Q.  B.  81. 

Where  the  trustees  of  a  canal  construct  a 
dam  across  a  river  under  a  statute  authorizing 
tbm,  In  so  doing,  to  take  private  property  In 
the  manner  provided  by  law,  the  owner  of  the 
imparty  taken.  In  seeing  bla  compensation.  Is 
confined  to  the  remedy  provided  by  the  statutes 
relating  to  the  taking  of  private  property  for 
public  purposes,  although  the  trustees.  In  con- 
structing said  dam  and  raising  the  height  of  the 
water,  did  so  without  first  giving  the  notice  pre- 
61  L.  R.  A. 


scribed  by  such  statutes  to  the  effect  that  such 
privilege  was  required,  as  it  will  be  presumed, 
in  the  absence  of  objection  on  the  part  of  the 
landowner,  that  It  was  done  wltb  his  permis- 
sion, thereby  obviating  the  necessity  for  the 
notice.  LeitLSey  v.  Columbia  Water  Power  Co. 
47  8.  C.  464,  84  L.  B.  A.  215,  25  S.  B.  744. 

Waiver  aa  to  the  canal  company,  by  the 
grantor  of  the  right  to  the  company  to  main- 
tain a  dam,  of  the  reserved  right  to  claim  com- 
pensation and  have  It  determined  In  the  manner 
provided  in  the  company's  charter  In  case  ot 
the  overflowing  ot  the  lands  ot  the  grantor  be- 
low a  designated  point,  Inures  to  a  b(ma  tide 
purchaser  from  the  compsny  so  as  to  defeat 
the  action  of  damages  from  the  overflowing  of 
the  lands  by  the  maintenance  of  the  dam  by  the 
latter  in  the  aame  condition  ai  maintained  by 
the  company.  Elson  T.  Seaburg,  11  Ohio  St 
265. 

A  canal  company  bnlldlng  a  dam  end  other 
woAs  by  the  assent  itf  the  owner  of  land  after- 
wards deeded  to  the  company  is  not  liable  to  a 
grantee  from  the  same  owner,  for  Injuries  re- 
sulting therefrom,  It  the  work  was  done  with 
care  and  skill,  and  kq>t  In  pnver  repair  and  ot 
sufllclent  strength  to  realet  all  ordinary  and 
reasonably  to-b«-antlcfpated  strains.  Horrls 
Canal  ft  Bkg.  Co.  v.  Ryerson.  27  N.  J.  L.  467. 

Injunction  will  not  lie  to  prevoit  a  canal 
company  from  raising  the  bead  of  a  dam  to  the 
Injury  of  a  mill  owner,  It  there  Is  an  annate 
remedy  at  law  in  an  action  for  damages.  Bruce 
V.  Delaware  ft  H.  Canal  Co.  19  Barb.  871. 

A  state  superintendent  of  public  works,  whose 
duty  la  to  remove  flush-boards  from  dams  hold- 
ing back  the  waters  of  a  lake  for  use  in  feeding 
a  state  canal  during  the  period  of  closed  naviga- 
tion, may  be  required  to  do  so  by  Injunction  In 
esse  he  falls  to  perform  his  duty  voluntarily. 
Wright  V.  Shanaban,  149  N.  Y.  4M,  44  N.  B. 
74,  AOlnnlng  61  Hun,  264,  16  N.  Y.  Supp.  786. 

Equity  will  protect  a  canal  company  from 
being  required  to  defend  Itself  on  the  same 
claim  ot  right  in  several  suits,  by  directing  that 
one  of  the  suits  be  brought  to  trial,  and  that 
the  others  stand  until  the  result  ot  that  one  Is 
known.  Lehigh  Valley  B.  Co.  v.  McFarlan,  80 
N.  J.  Bq.  1S5. 

A  bill  has  no  equity,  and  Is  multlfartoua, 
which  Is  brought  by  a  canal  company  which  Is 
defendant  in  suits  alleging  unlawful  flowage  and 
in  others  alleging  unlawful  diversion,  which  set 
forth  the  several  defenses  In  each  case  arising 
from  the  erection  and  use  of  Its  canal,  but 
where.lt  does  not  appear  that  the  cause  of  com- 
plaint was  the  some  In  each  case.  Ibtd. 

A  bill  of  peace  Is  not  allowable  when  the  sev* 
oral  suits  at  law  sought  to  be  enjoined  do  not 
all  dispute  a  general  right  In  the  complainant, 
In  which  the  defendants  are  InterMted,  of  such 
a  character  that  Its  existence  may  be  flnally 
determined  In  a  alngle  Issue.  Id.  81  N.  J.  Bq. 
7S0. 

Flowage  6jr  works. 

A  public  canal  company  acting  under  le^sla. 

tlve  authority  Is  not  liable  for  flowing  adjoining 
land,  unless  it  result  from  Its  negligence.  White- 
bouse  V.  Birmingham  Canal  Co.  27  L.  J.  Bzch. 
N.  S.  25. 

The  unauthorized  flooding  of  an  owner's  lands 
by  the  waters  of  a  canal  renders  the  canal  com- 
pany liable  In  damages  for  the  actual  injury 
done.  If  the  remaining  land  has  been  enhanced 
in  value  to  a  greater  extent  than  the  Injury  by 
having  a  water  front  valuable  for  wharves  and 
commercial  facilities,  then  only  nominal  dam- 
ages can  be  recovered.  How  v.  Chesapeake  ft 
D.  Canal  Co.  5  Harr.  (Del.)  245. 

A  purchaser  ot  land,  a  piortlon  of  which  was 
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overflowed  by  the  weten  of  a  canal  at  and 
prior  to  hiB  parcbaee,  cannot  recover  damages 
tberetor  where  his  grantor  was  paid  a  certain 
aom  ot  monej  In  fall  aatlafactlon  for  flooding 
auch  portion  and  of  all  damages  done  to  the 
land  by  the  flooding,  and  algned  a  written  agree- 
ment to  convey  title  to  such  land  to  the  canal 
company  upon  demand,  npon  the  faith  of  which 
the  company  entered  Into  possession  and  Hooded 
the  land,  althoogh  a  deed  thereto  was  never 
executed,  and  each  land  was  not  resurved  from 
the  pnrcbaser'B  deed.  IWL 

Ohatruotino  drainage. 

A  company  autboilted  to  eonatmct  a  canal 
through  a  awamp  cannot,  wltbont  payment  of 
compensation,  obstruct  natural  drains  and  In- 
undate adjacent  lands,  tn  the  absence  of  an 
express  proTlslon  In  Its  charter  anthorlEing  It. 
Mablre  v.  Canal  Bank,  11  La.  88,  80  Am.  Dec. 
710. 

In  PInnIz  v.  Z<ake  Dmmmond  Canal  ft  Water 

Co.  (N.  C.)  43  S.  E.  578,  In  which  defendant, 
a  canal  company,  In  widening  and  deepening  Its 
canal,  had  plied  sand  and  mod  upon  its  banks 
ao  that  they  were  washed  down  Into  its  sweat 
and  lead  dltcb.  and  over  onto  adjoining  land  to 
its  injury,  the  company  contended  that  It  was 
not  liable  for  the  injury  unless  the  work  was 
done  negligently ;  but  the  court  said  that  one  is 
Jaat  as  liable  for  doing  an  unlawful  act  as  for 
negligently  doing  a  lawful  act.  Piling  large 
quantities  of  mud  and  sand  upon  the  banks  of 
the  canal  without  providing  means  to  prevent 
Its  falling  upon  adjoining  land  was  negligence; 
while  throwing  mud  and  sand  directly  upon  such 
land  was  an  unlawful  act  wbleb  no  amount  of 

skUl  could  Justify. 

If  a  canal  company  boildi  tlie  embankment 
of  Its  canal  In  such  a  manner  and  to  such  a 

height  88  to  collect  the  surface  watera  from 
the  basin  of  a  creek  and  discharge  them  on  a 
lower  owner  in  a  body,  it  will  be  liable  for  the 
injury  which  they  occasion.  Kearney  Canal  & 
Water  Supply  Co.  v.  Akeyson.  45  Neb.  686,  63 
N.  W.  821. 

The  city  council  of  Savannah  has  power  to 
pass  a  resolution  demanding  the  abatement  of 
a  nuisance  caused  by  the  maintenance  of  an 
embankment  by  a  canal  company  obstructing 
drainage  of  a  portion  of  the  city,  by  the  con- 
struction by  the  company  of  an  additional  cul- 
vert within  a  speclQed  time,  and.  In  default 
thereof,  declaring  that  the  same  shall  be  con- 
structed by  the  city  at  the  cost  of  the  company. 
Savannah  v.  Savannah  &  O.  Canal  Co.'0  Qa. 
281. 

The  owner  of  a  canal  constructed  across  the 
lower  end  of  another's  farm,  thus  damming  up 
the  natural  outlet  or  ditch  for  his  surface  water, 
which  canal  is  so  much  higher  than  the  sui^ 
rounding  land  as  to  cause  its  percolating  water 
to  run  down  upon  the  farm.  Is  liable  In  perma- 
nent damages  under  the  North  Carolina  stat- 
utes. Mullen  V.  Lake  Drummond  Canal  ft  Water 
Co.  130  N.  C.  496,  41  8.  E.  1027. 

The  rule  that  flood  water  from  a  river  com- 
ing into  another  water  course  cannot  be  ob- 
structed  by  an  ufljolnlng  proprietor  to  the  In- 
Jury  of  other  proprietors  is  limited  to  natural 
water  courses,  and  does  not  apply  to  flood  water 
flowing  Into  a  caual.  Nleld  V.  London  ft  N.  W. 
R.  Co.  L.  H.  10  Esch.  4,  44  L.  J.  Bxcb.  N.  8. 
15,  28  Week.  Rep.  60. 

Intuffloient  iankt. 

Constructing  the  bank  of  a  canal  so  Inse- 
curely that  water  leaks  through  and  Injures 
adjoining  property  is  within  a  statute  giving  a 
claim  against  the  state  for  Injuries  resulting 
from  the  use  or  management  of  the  canal.  Hea- 
cock  V.  State,  105  N.  Y,  246,  11  N.  B.  638. 
(il  L.  R.  A. 


A  canal  company  will  be  liable  for  biJnrlM 
caused  to  land  of  abottlog  owners  by  water  Sow< 
Ing  from  the  canal  1^  reastm  of  tiie  malBtenaaM 
of  tbe  embankments  in  aneb  a  manner  tbat  tbs 
water  necessary  for  the  operation  of  tb«  canal 
flows  over  or  leaks  through  tbe  embankment 
causing  such  injury.  Kearney  Canal  ft  Water 
Supply  Co.  V.  Akeywm,  4S  Neb.  686,  68  N.  W. 
021. 

A  canal  company  acquires  no  prescrlptlTe 
right  or  title  to  overflow  land  by  the  waters  of 
its  canal,  caused  by  the  giving  or  wearing  away 
of  a  berme  bank  that  once  had  confined  the 
waters,  where  no  other  right  or  title  to  flow  tbe 
land  exists  except  sucb  aa  resulted  from  Its  fail- 
ure to  repair  tbe  bank,  and  tbe  gradual  washinc 
away  of  tbe  aame,  ot  whldi  a  portion  remained 
as  It  was  constructed  until  within  less  than  ten 
years,  and  the  company  never  claimed  any  title 
or  right  to  overflow  tbe  land,  and  made  no  an 
thereof  for  any  purpose.  Peterson  v.  MeCol* 
lough,  50  Ind.  86. 

Where,  by  reason  of  the  construction  of  a 
state  canal  feeder  through  coarse  gravel,  wat« 
leaks  therefrom  and  overflows  adjoining  land  ao 
as  to  render  It  unfit  for  cnltlvaUon,  tbe  owner 
la  entitled  to  compensatitm  for  lose  of  the  nse 
of  the  land  until  the  water  is  removed,  inelnd- 
ing  the  cost  of  removal  of  esrtb  taken  by  the 
state  from  a  ditch  dyg  to  draw  the  water  and 
piled  on  the  land,  and  the  amount  necessarily 
expended  in  reclaiming  the  land  and  fitting  it 
for  cultivation  after  it  has  been  drained.  Sayre 
V.  State,  123  N.  Y.  291,  25  N.  B.  163. 

The  construction  of  a  dam  for  a  feeder  for  a 
state  canal  in  such  a  way  as  to  expose  porous 
gravel  on  one  side  of  the  reservoir  through 
which  water  percolates  onto  the  land  ot  adjoin- 
ing owners  la  n<«tlgence  for  which  a  recovery 
can  be  bad  against  the  state,  under  a  statn^ 
authorizing  recovery  in  ease  of  Injury  throng 
the  use  or  management  of  canals,  or  rcaoltlng 
from  the  negligence  or  conduct  of  any  offlcers 
of  the  state  having  charge  thereof.  Reed  t. 
State,  108  N.  Y.  407,  16  N.  E.  735. 

When  a  canal  corporation  has  negligently 
permitted  water  to  escspe  from  Its  basin  It  will 
be  liable  for  damage  thereby,  altbough  the  In- 
Jury  was  proximately  caused  by  a  lawfully  con- 
structed sewer  which  led  tbe  water  out  of  Its 
natural  course.  Delaware  ft  H.  Canal  Co.  t. 
Goldstein,  126  Pa.  246.  17  Atl.  442. 

A  canal  company,  although  acting  under  an 
act  of  Farliament,  Is  liable  for  negligence ; 
hence,  it  Is  liable  to  a  mill  owner  for  a  leakage 
from  the  canal  Into  the  mill  which  it  tnlgbt 
have  prevented,  although  it  resulted  from  tbe 
working  of  a  mine  beneath  tbe  canal  and  mill 
causing  tbe  surface  of  tbe  ground  to  subside. 
Evans  V.  Manchester,  8.  ft  L.  R.  Co.  L.  B.  36 
Ch.  Dlv.  626,  67  L.  T.  N.  S.  194,  67  L.  J.  Ch. 
N.  S.  153,  36  Week.  Bep.  828. 

But  It  has  been  held  that  a  canal  company 
la  not  liable  to  one  whose  cellar  is  fiooded  by 
water  percolating  from  the  canal,  in  the  ab- 
sence of  negligence  on  the  part  of  tbe  company 
or  want  of  skill  or  care  in  tbe  construction  or 
maintenance  of  the  canal.  Cuddeback  v.  Dela- 
ware Canal  Co.  20  N.  Y.  Week.  Dig.  454. 

One  whose  land  Is  flooded  by  a  caual  company 
by  Its  negligence  may  have  his  action  at  law, 
and  need  not  proceed  under  the  compensation 
clause  of  a  statute  under  which  the  canal  was 
operated,  as  that  only  refers  to  injuries  result- 
ing in  the  due  and  proper  execution  of  the 
powers  under  the  act.  Cockbnm  v.  Ere  wash 
Canal  Co.  11  Week.  Ilep.  84. 

The  state  Is  liable  for  damage  Inflicted  upon 
crops  by  the  overflow  of  the  canal  due  to  the 
negligent  failure  of  the  man  In  charge  of  the 
waste  weir  In  a  canal  feeder  to  control  the 
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water  during  a  hear;,  bat  not  extraordinary, 
storm.  Shannaban  t.  8tat«,  OT  App.  DlT.  289» 
«8  N.  Y.  Supp.  181. 

The  damaBSB  for  Injorj  eatued  bj  iMkige 
from  a  state  canal  will  loclode  the  azpenw  ot 
the  neuessary  repair  to  the  injured  bnlldlOsa,  aa 
well  aa  the  loss  of  rental  value.  CflOnor  V. 
8Ute.  152  N.  Y.  49,  46  N.  E.  1146. 

The  owner  of  rice  lands,  who  la  prevented 
from  cultivating  them  by  the  overflow  thereof 
by  water  from  a  canal.  Is  entitled  to  recover  th» 
loss  or  damage  resulting  from  the  noouse  of  his 
outlay  for  mules,  implements,  etc.,  provided  he 
did  not  know  at  the  time  of  such  outlay  that 
his  land  was  submerged  so  that  It  could  not  be 
cnltlvated.  Savannah  &  O.  Canal  Co.  v.  Boor- 
^uln,  fil  Ga.  37S. 

The  proprietors  of  a  navigation  are  not  re- 
lieved from  liability  for  the  flooding  of  land 
resulting  from  the  bursting  of  a  delph  or  cut 
maintained  by  It  for  the  purpose  of  carrying 
off  certain  water  by  the  fact  that  the  persona 
-charged  with  the  dutx  of  keeping  open  a  chan- 
nel Into  which  the  delph  emptied  had  neglected 
to  do  so,-  and  thereby  penned  back  the  water 
into  the  cut,  causing  the  banks  to  barst.  where 
the  proprietors  of  the  navigation  knew  of  aoch 
negligence,  and  neglected  to  keep  thetr  banks 
of  proper  strength  to  resist  the  water.  Harri- 
son v.  Great  Northern  R.  Co.  3  Hurlst.  &  C.  281, 
33  L.  J.  Kxch.  N.  S.  260,  10  Jur.  N.  8.  992,  10 
L.  T.  N.  S.  621,  12  Week.  Rep.  1081. 

Damages  may  be  allowed  against  the  state 
for  Injuries  caused  by  a  break  In  the  retaining 
wall  of  a  Htate  canal  through  the  negligence  of 
a  lock  tender,  under  a  statute  giving  the  board 
of  claims  the  right  to  hear  and  determine  all 
-claims  against  the  state  for  damages  sastained 
from  the  canala  or  from  their  use  or  manage- 
ment, or  resulting  from  the  negligence  or  con- 
duce of  any  ofHcer  of  the  state  having  charge 
thereof,  or  resulting  or  arising  from  an  acci- 
dent or  other  matter  or  thing  connected  with 
the  canals.  SIpple  v.  State,  99  N.  X.  284,  1 
2i.  E.  802,  8  N.  E.  657. 

A  town  upon  which  the  duty  of  repairing 
bridges  Is  Imposed  ^ay  maintain  a  claim  against 
the  state  for  injuries  to  the  bridge  by  a  break 
In  a  state  canal,  under  a  statute  giving  the 
rt^t  to  maintain  such  claims  for  the  negligent 
management  of  the  canals.  BIdelman  v.  State, 
110  N.  Y.  232,  1  L.  B.  A.  258.  18  N.  B.  115.  . 

But  In  Higgins  v.  Chesapeake  &  D.  Canal  Co. 
3  llarr.  (Del.)  411,  It  Is  held  that  a  canal  com- 
pany, duly  authorized  by  law  to  construct  Its 
canal,  is  not  liable  for  damages  to  adjoining 
lands  resulting  frmn  a  mere  accidental  break  In 
Its  canal  which  human  foresight  and  vigilance 
could  not  have  nntlclpated.  and  against  which 
proper  prudence  and  Judgment  could  not  be  ex- 
pected to  provide. 

'  The  payment  by  the  state  of  damages  for  a 
flooding  of  land  by  opening  the  canal  during 
a  high  flood  does  not  constitute  such  a  "taking" 
aa  to  vest  title  In  perpetuity  In  the  state.  Scott 
T.  NIckum,  103  Pa.  371,  44  Atl.  487. 

A  canal  corporation  Is  liable  to  Indictment 
for  the  maintenance  of  a  nulnance  when  It  per- 
mits the  water  to  leak  through  a  bank  and 
become  stagnant  on  adjoining  lands.  Delaware 
Div.  Canal  Co.  v.  Com.  60  Pa.  867,  lOO  Am. 
Dec.  570. 

A  canal  company  Is  under  no  obligation  to 
bnlld  levees  along  Its  canal  where  such  duty 
was  not  assumed  In  its  charter,  and  has  not 
l>oen  Imposed  upon  It  by  Isw.  New  Orleans  v. 
Carondelet  Canal  ft  Nav.  Co.  42  La.  Ann.  6, 
7  So.  63. 

A  city  is  not  entitled  to  bnlld  expensive 
levees  along  a  canal,  and  recover  their  cost 
from  the  canal  company,  on  the  ground  that.  If 
the  levees  had  not  been  built,  the  waters  ot  the 
01  L.  R.  A. 


csnal  would  have  escaped  and  damagsd  otlMr& 

Ibid. 

WoBte  water. 

The  flowage  of  land  l>7  the  dlscba^  of  water 
from  the  waste  weir  trf  a  canal  eonstmcted 
under  and  in  .iccordanee  with  legislative  au- 
thority amounts  to  a  taking  of  property  for 
public  purposes  without  compensation.  Hooker 
r.  New  Haven  &  N.  Co.  14  Conn.  146,  86  Am. 
Dee.  477,  Ueafflmed  in  IS  Conn.  812. 

A  prescriptive  right  to  the  outflow  of  water 
through  an  opening  in  a  canal,  maintained  more 
than  twenty  years  for  the  purpose  of  supplying 
the  canal  with  water  aa  a  reserve.  Into  a  swamp 
and  from  It  over  the  adjoining  lands,  confers 
no  right  to  Increase  snch  outflow,  either  Inten- 
tionally or  by  negligence,  so  that  It  will  cause 
the  water  to  escape  from  the  swamp  In  such 
quantity  as  to  submerge  the  Isnd  of  an  adjacent 
proprietor,  which  bad  not  been  theretofore  over> 
flowed.  Savannah  ft  O.  Canal  Co.  v.  BoorQuin, 
51  6a.  378. 

Where  the  water  discharged  from  one  of  the 
waste  weini  of  a  canal  constructed  under  and  In 
accordance  with  legislative  authority  flowed 
upon  the  land  of  another,  the  canal  company  Is 
not  relieved  from  liability  for  the  Injury  by 
reason  of  the  fact  that  the  waste  weirs  had 
been  approved  by  the  canal  commlsslonerB,  and 
operated  with  prudence  and  care  by  the  canal 
company.  Hooker  v.  New  Haven  ft  N.  Co.  14 
Conn.  146,  86  Am.  Dec.  477.  BealBrmed  In  16 
Conn.  312. 

Untanttarj/  vonilitlon  of  wattr. 

A  canal  company  authorised  by  statute  to 
take  water  from  a  certain  brook  Is  liable  to  In- 
dictment If  It  continues  to  take  It  after  It  has 
become  foul,  thereby  creating  a  public  nuisance. 
Reg.  V.  Bradford  Nav.  Co.  34  L.  J.  Q.  B.  N.  S. 
191,  6  Beat  &  S.  031,  11  Jur.  N.  8.  709,  13  Week. 
Itep.  802. 

A  canal  comitany  Is  not  relieved  from  liahlllty 

by  creating  a  nuisauce  In  taking  Into  the  canal 
the  foul  and  corrupt  water  of  a  beck  by  the  fact 
:  that  a  statute  passed  at  the  time  the  water  of 
I  the  beck  was  pore  authorised  the  canai  company 
I  to  take  it  for  canal  purposes.  IbUL 
I     In  Atty.  Gen.  v.  Bradford  Canal,  h.  R.  2  Eq. 
I  71,  35  L.  J.  Ch.  N.  S.  019,  15  L.  T.  N.  S.  9, 
I  14  Week.  Rep.  579,  the  fact  that  the  defendant 
I  had  appealed  from  a  Judgment  flnding  It  guilty 
of  creating  a  nuisance  by  taking  Into  the  canal 
I  the  polluted  waters  of  a  beck  was  not  deemed 
I  by  the  court  sufilclent  ground  for  refusing  to 
I  grant  an  Injunction  against  the  continuance  of 
tbe  nuisance,  where  the  court  did  not  doubt  the 
Justice  of  tbe  decision  at  law. 

The  delay  of  tbe  public  In  proceeding  to  re- 
strain a  canal  company  from  taking  Into  Its 
canal  the  polluted  waters  of  a  beck,  during 
which  time  the  company  has  expended  money 
In  building  barges  and  boats,  and  bas  Increased 
Its  capital  on  the  face  of  noninterference,  will 
not  dcprlrc  the  public  of  Its  right  to  eqnlt^e 
relief  where,  during  such  period  of  noninterfer- 
ence, tbe  nuisance  has  been  growing  and  In- 
creasing In  extent,  and  tbe  remedy  asked  does 
not  extend  to  restraining  the  operation  of  the 
canal,  bat  merely  the  taking  into  It  of  tbe  pol- 
luted water.   Ibid.,  Afllrming  14  L.  T.  N.  S.  248. 

A  canal  company  will  be  restrained  from 
pumping  foul  water  Into  Its  canal,  although  It 
pumps  it  from  a  beck  pursuant  to  statatory 
authority,  and  which  has  snhsequently  been 
made  Impure  by  the  act  of  othera.  Ibtd. 

The  court.  In  granting  a  perpetual  Injunc- 
tion restraining  a  canai  company  from  using  the 
polluted  waters  of  a  beck,  will  delay  tbe  execa- 
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tlaa  at  tbe  ItUnnetlon  to  enable  the  parties  to 
comply  wltb  It  without  putting  them  to  an- 
nccessary  Inconvenience  and  expenae.  Ibid. 

One  taking  water  from  a  canal,  not  as  a  ri- 
parian proprietor,  bat  merely  by  the  sufferance 
and  consent  of  tbe  owners  of  tbe  canal,  has  no 
right  of  action  against  a  tbird  person  who,  bj 
renBon  of  a  similar  suCTenince  and  consent,  pol- 
lutes the  water  of  the  canal,  Lalng  v.  Whaley, 
4  Jur.  N.  S.  930,  S  Hurlat.  ft  N.  675,  27  L.  J. 
Exch.  N.  8.  422,  6  Week.  Rep.  T50,  Bererslng 
2  florist,  ft  N.  470. 

Other  infuriea. 

Canal  traateos,  a  body  corporate  created  by 
law,  holding  title  to  a  canal  In  trust  for  the 
mutual  beneBt  of  the  state  and  Its  creditors, 
with  a  statutory  right  to  sue  and  liability  to  be 
sued,  may  be  sued  by  an  Individual  for  damages 
resulting  from  their  negligence  In  tbe  manage- 
ment of  tbe  canal,  although  one  of  the  trustees 
Is  appointed  by  and  represents  the  state,  and 
the  state  bai  a  contingent  reversionary  Interest 
In  tbe  canal.  Moore  t.  Webash  ft  E.  Canal,  7 
Ind.  462. 

A  grant  of  a  right  to  eoDstmct  a  canal  car- 
ries wltb  It  the  corresponding  or  correlative 
duty  to  construct  and  maintain  it  in  such  Bat>- 
stantial  manner  as  not  unnecessarily  to  annoy 
or  Injure  others.  Delaware  ft  H.  Canal  Co.  v. 
Goldstein,  125  Pa.  246.  17  Atl.  442. 

A  corporation  which  Is  chartered  to  open  a 
canal,  but  which  Is  not  liable  for  repairs,  nor 
to  be  the  recipient  of  any  toll,  will  not  be  beld 
liable  for  damages  resulting  from  tbe  existence 
or  use  of  such  canal  In  the  absence  of  charter 
provision.     Spring  v.  Rassell,  7  Me.  273. 

A  contractor  for  enlargement  of  a  state  canal 
will  be  liable  for  casting  stone  upon  the  adjoin- 
ing property  of  private  individuals  while  blast- 
ing for  the  prosecution  of  his  work.  St.  Peter 
V.  Deslfion,  58  X.  V.  416,  17  Am.  Rep.  258. 

A  person  cannot.  In  dialog  a  canal,  blast 
rocks  la  such  a  manner  that  they  fall  apon  tbe 
land  of  another,  without  being  liable  for  tbe  In- 
Jury  thereby  caused.  Hay  v.  Gohoes  Co.  2  N. 
Y.  150,  51  Am.  Dec.  279. 

In  an  action  for  damage  for  Injuries  caused 
by  rocks  tbrown  against  platntlfTi  boose  by  de- 
frndant  In  blasting  for  a  canal,  evidence  ia  not 
admissible  that  the  work  wss  done  In  the  best 
and  most  careful  manner.  Tremaln  v.  Cohoes 
Co.  2  N.  Y.  163,  51  Am.  Dec.  284. 

A  canal  comr'!iny  which  acquired  by  deed  land 
occupied  by  a  feeder  with  its  adjuncts,  an  em- 
bankment, towing  path,  dam,  overflowed  land, 
and  guard  bank,  with  soil  between  It  and  a 
river,  by  private  bargain  with  the  ancestor  of 
tbe  owner  of  other  adjoining  lands,  the  con- 
sideration expressed  being  inclusive  of  damagea 
to  the  grantor  from  the  destruction  of  a  river 
ford,  cannot,  when  sued  by  a  descendant  of  the 
grantor  for  Injuries  to  other  lands  due  to  the 
construction  and  operation  of  its  works,  show 
that  the  consideration  In  such  deed  was  beyond 
tbe  value  of  the  thlni^  conveyed  In  it,  and  was 
orally  understood  wltb  the  grantor  to  Include 
alt  damages  to  any  of  his  lands  tbat  might  re- 
sult from  the  construction  of  the  embankment 
and  dam ;  because  the  ofTered  proof  Is  not  to 
Bbow  tbe  true  consideration  of  the  grant,  but  to 
enlarge  the  grant  itself,  and,  hence,  is  botb  to 
vary  a  deed,  and  to  establish  an  interest  In  land 
by  parol.  Horrls  Canal  &  Bkg,  Co.  v.  Ryerson. 
27  N.  J.  L.  457. 

Vibea  the  remedies  against  a  canal  corpora- 
tion provided  in  Its  charter  are  for  the  injuries 
resulting  from  tbe  construction  of  Its  works, 
they  do  not  exclude  tbe  common-law  remedies 
for  Injuries  from  the  abuse  or  neglect  of  Its 
privileges.  SchnylkUl  Nav.  Co.  t.  HcDonough, 
2  Fhlla.  200. 
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A  canal  company  constractlog  a  canal  by  Via 
aide  of  an  ancient  public  footway  at  a  distance 

of  about  24  feet  from  It  ia  not  bound  to  con- 
struct a  fence  between  the  footway  and  the 
canal,  and  Is  not  Uabie  for  Injarles  to  a  person 
wandering  away  from  tlie  footway  and  fallinc 
Into  tbe  canal,  as  sneb  a  canal  is  not  aafllclcatly 
near  to  the  roadway  to  be  dangerous  to  a  per- 
son using  the  road  In  the  regular  line.  Blnks  v. 
South  Yorkshire  B.  ft  River  Dun  Co.  3  Best  ft 
S.  244.  32  L.  J.  Q.  B.  N.  B.  26,  7  L.  T.  N.  8. 
S60.  11  Week.  Itep.  56. 

The  fact  that  canal  proprietors  fall  to  take 
advantage  of  the  provision  of  an  act  of  Parlia- 
ment under  which  they  are  operating,  which 
provides  that.  In  case  they  desire  to  prevent  the 
working  of  the  mine  beneath  the  canal,  they 
may  pay  to  the  owners  tbe  value  of  the  same, 
does  not  make  them  liable  for  the  drowning  of 
the  mine  by  percolation  In  the  absence  of  negli- 
gence on  their  part.  Dunn  v.  BIrmlngbam 
Canal  Nav.  Co.  L.  R.  8  Q.  B.  42,  42  L.  J.  Q.  B. 
N.  S.  34,  27  L.  T.  N.  S.  683,  21  Week.  Rep.  266. 
Amrmlng  L.  R.  7  Q.  B.  244,  41  L.  J.  Q.  B.  N.  8. 
121.  26  L.  T.  N.  8.  241,  20  Week.  Rep.  573. 

The  proprietors  of  a  canal  constructed  by 
them  pursnant  to  an  act  of  Parliament  are  not 
liable  for  the  percolation  of  water  into  a  mine 
as  a  result  of  tbe  prudent  and  careful  constmc- 
tion  of  the  canni  in  conformity  wltb  the  provi- 
Blons  of  the  act,  nnless  msde  so  by  the  act 
Itself,  and  all  common-law  liabilities  and  reme- 
dies are  mperseded  by  the  statute  provided 
work  l>e  done  pursnant  to  it  and  wlthont  negli- 
gence, and  the  persons  injared  are  limited  to 
such  compensation  and  remedies  as  are  provided 
for  by  the  statute,  and  the  rule  laid  down  In 
Rylands  V.  Fletcher  does  not  apply.  It  Is 
only  In  case  of  negligence  on  tba  part  of  tbe 
proprietors  tbat  the  common-law  remedies  and 
Uabllltlea  are  restored.  Ibid. 

VI.  Duty  to  patronM. 

The  proprietors  of  a  canal  are  bound  at  com- 
mon law  to  use  reasonable  care  in  making  the 

navigation  secure,  and  they  ffre  liable,  Independ- 
ent of  statute,  for  Injuries  to  a  boat  resulting 
from  Its  colliding  with  a  sunken  vessel,  where 
the  company  liad  notice  of  and  failed  to  re- 
move tbe  obatmctlon,  Iiancaater  Canal  Co.  t. 
Pamaby,  It  Ad.  ft  EI  223,  S  Perry  ft  D.  162, 
9  L.  J.  Exch.  N.  8.  338,  1  Railway  Caa.  696, 
Affirming  3  Nev.  ft  P.  523. 

A  cnnal  company  Is  liable  to  persons  navigat- 
ing or  using  the  canal  for  Injuries  resulting 
from  Its  negligence  In  falling  to  keep  In  a  safe 
condition  a  bridge  leading  to  the  mooring  place. 
Sboebottom  v.  Egerton,  18  L.  T.  N.  S.  889. 

It  la  actionable  negligence  on  the  part  of  pro- 
prietors of  a  canal  to  loave  sunken  piles  at  tiie 
entrance  of  and  Inside  their  canals,  wltb  no- 
danger  signals,  no  matter  how  long  they  have 
been  there,  nor  how  well  known,  or  to  leave 
with  no  danger  signals  a  wrecked  veasel  lying 
on  her  beam-ends  with  ber  mast  projecting  Into 
t£ie  channel ;  and  one  whose  schooner  is 
wrecked  on  sncb  obstmctloDs  wblie  be  ia  In  the 
exercise  of  reasonable  care  and  diligence  may 
recover  damages.  Pajewskl  v.  Carondelet  Canal 
ft  Nav.  Co.  11  Fed.  313. 

Proprietors  of  a  canai  who  are  rcqalred  by 
the  charter  to  maintain  tbe  canal  wide  enon^ 
to  permit  the  passage  of  rafts  which  can  pan  in 
a  river  with  which  it  Is  connected,  are  liable  to 
the  owner  of  h  raft  from  whom  tbey  bave  re- 
cclv>>d  toll,  for  injuries  caused  by  the  Insufll- 
(lency  of  the  width  of  the  canal,  although  It  is 
not  shown  that  the  raft  could  have  passed  the 
river.  Riddle  v.  Ijocks  ft  Canals,  7  Mass.  169, 
5  Am.  Dec.  35. 

A  company  which  maintains  a  private  canal 
open  to  tbe  pnbllc  on  payment  of  tolls  la  not 
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liable  for  the  loss  of  a  boat  and  carso  which 
Slink  wheD  the  bont  struck  a  stone  I^lng  on  the 
bottom  of  th«  canal,  where  the  atone  waa  not 
visible.  Its  presence  was  aDknowD  to  the  com- 
pany, and  It  does  not  appear  how  It  came  to  be 
Id  the  canal.  Exchange  F.  Ins.  Co.  t.  Delaware 
&  H.  Canal  Co.  10  Boaw.  180. 

Although  a  statute  creallug  a  canal  compon; 
does  not  require  It  to  remove  sunken  Teasels, 
tbe  compauy  operating  the  canal  for  Its  profit, 
and  opening  It  tor  the  public  on  the  payment  of 
tolls.  Is  bound  to  take  reasonable  care  to  pre- 
vent danger  to  the  naylgntion,  and  la  liable  for 
failure  either  to  weigh  up  or  give  notice  of  the 
sunken  vessel,  whereby  a  boat  navigating  the 
canal  is  Injured,  Uncaster  Canal  Co.  v.  Par- 
nabj,  3  Porr;  A  D.  162,  1  Railway  Cas.  696, 
II  Ad.  ft  El.  223,  9  L.  J.  Exch.  N.  8.  S38. 

The  municipal  corporation  is  liable  for  Inju- 
ries to  a  boat  while  navigating  a  canal,  caused 
by  obstructions  negligently  placed  therein  by 
parties  who  were  deepeulns  such  canal  beyond 
the  city  limits,  under  a  contract  with  snch  city 
which  provided  that  the  work  should  be  under 
the  immediate  direction  and  superintendence  of 
the  city  through  the  board  of  public  works; 
such  work  being  done  by  virtue  of  an  act  of 
legislature  anthorislng  the  same  for  the  benefit 
of  the  drainage  of  the  city  and  with  the  assent 
of  the  canal  trnatees.  Chicago  t.  Jeney,  60  IlL 
383. 

A  munlclpsi  corporation  Is  not  liable  for  dam- 
age to  a  canal  boat  and  tbe  loss  of  its  cargo 
caused  by  striking  a  rock  In  the  bed  of  a  canal 
which  such  municipality  had  been  widening  and 
deepening  at  that  point,  where  the  rock  was 
precipitated  into  the  canal  after  tbe  work  had 
been  completed,  from  some  point  near  the  slope 
of  the  canal  by  a  "slide"  of  which  the  city  had 
no  knowledge.  It  would  be  nnreasouable  to  re- 
quire the  water  of  a  canal  to  be  drawn  off  peri- 
odically in  order  that  the  bed  thereof  might  be 
inspected.     Byrne  t.  Cblcago,  SO  III.  196. 

A  superintendent  of  canals,  whose  duty  Is  to 
repair  banks  and  remove  obstractlona,  will  be 
personally  liable  (or  Injury  resulting  from  his 
neglect  of  duty.  Adslt  v.  Brady,  4  Hill,  630, 
40  Am.  Dec.  305. 

A  railway  company  having  the  management 
of  a  swing  bridge  over  a  canal  Is  not  liable  for 
injuries  sustained  by  a  vessel  on  account  of  a 
failure  to  open  tbe  bridge  In  response  to  the 
vessel's  signal,  when,  at  tbe  time,  the  require- 
ments of  the  railway  traffic  compelled  the  bridge 
to  be  closed,  which  fact  was  communicated  to 
the  vessel  by  al^al.  Turner  t.  Great  Western 
R.  Co.  6  U.  C.  C  P.  BS6. 

It  was  held  that  one  contracting  to  keep  a 
pectlon  of  a  state  canal  In  repair  la  not  liable 
to  a  private  Individual  for  injuries  caused  by 
his  failure  to  comply  with  the  contract.  Fish 
Dodge,  SS  Barb.  16S ;  Mloard  t.  Head,  S8 
Barb.  174. 

But  the  court  of  appeals  held  that  the  negli- 
geoce  of  a  repair  contractor  on  a  canal  to  keep 
the  section  in  n  good,  safe,  navigable  condition 
will  render  him  liable  to  a  person  Injured  in 
navigating  that  portion  of  the  canal  tbrongb 
such  negligence.  Johnson  t.  Belden,  47  N.  T. 
130,  Affirming  2  Lans.  438,  Fallowing  Robin- 
son T.  Chamberlain,  84  N.  Y.  S89,  90  Am.  Dec 
71S. 

One  navigating  a  canal  eoostmcted  in  aid  of 
the  navigation  of  a  river  Is  bound  to  provide 
Bufflclent  force  to  propel  his  boat,  and  put  In 
charge  thereof  men  of  ordinary  skill  In  their 
vocation  ;  and,  If  aware  of  an  obstruction  to 
navigation,  it  la  his  duty  to  take  steps  to  have 
it  removed ;  and  he  is  not  at  liberty  to  thrust 
his  boat  into  a  known  danger  and  recover  loss 
sustained ;  but.  If  preferring  to  put  forward  his 
boat.  It  is  his  duty  to  use  ordinary  care'  to  pro- 
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vide  himself  with  such  foroe  and  means  as  are- 
sufficient  to  overcome  tbe  obstruction.  Guthrie- 
V.  McConnel,  2  Ohio  Dec.  Reprint.  157. 

Under  the  provlsloa  of  Laws  1870,  chap.  821, 
exempting  the  state  from  liability  resulting 
from  the  navigation  of  tbe  canals,  tbe  state  is 
not  liable  for  the  loss  of  a  canal  boat  which 
grounded  by  reason  of  a  break  at  tbe  state  dam 
while  she  was  lying  in  a  position  tied  outside 
another  boat  at  tbe  wharf,  where  her  cargo  waa 
to  be  unloaded,  since  her  navigation  was  not  yet 
at  an  end.  Zom  v.  State,  45  App.  Dlv.  168,  60 
N.  Y.  Supp.  1037. 

An  action  for  damages  for  injury  to  barges 
by  an  overflow  of  a  canal  Is  a  local,  and  not  a 
transitory,  action.  Moyer  v.  Chesapeake  &  D. 
Canal  Co.  12  Phila.  400. 

Being  otherwise  free  from  blame,  the  naviga- 
tion on  Sunday,  even  In  violation  of  a  statute 
prohibiting  unnecessary  work  on  that  day,  of  a 
ship  canal  Is  not  such  contributory  negligence 
aa  win  bar  the  navigator's  recovery  for  Injuries- 
resulting  from  the  negligence  of  the  canal  com- 
pany in  permitting  too  much  water  to  flow  Into- 
tbe  canal  and  too  little  to  flow  out,  whereby 
Its  banks  were  overflowed  and  destroyed  and 
the  navigator's  boats  detained  and  injured.  Mc- 
Arthur  v.  Green  Bay  ft  M.  Canal  Co.  84  Wis. 
139. 

Tbe  failure  of  navigation  commissioners  tO' 
give  notice  to  the  lessees  of  a  canal  reqairtng 
repairs  to  be  made  does  not  make  them  liable 
to  the  owner  of  a  barge  which  entered  the  canal 
while  the  lock  was  out  of  repair,  and  was  pre- 
vented from  getting  out  again  by  the  falling  in 
of  tbe  lock,  as  tbe  duty  to  repair  devolved  upon- 
the  lessee,  and  the  detention  of  the  batge  was 
not  a  damage  naturally  flowing  from  tbe  failure 
to  give  the  notice.  Walker  v.  Goe,  4  Hurlst. 
ft  N.  350,  28  L.  J.  Exch.  N.  S.  184,  6  Jnr.  N.  B. 
737,  Affirming  8  Hurlst.  ft  N.  395. 

TII.  Adfunett  to  canal 

A  state  owes  no  active  vigilance  to  one  on  its. 
property  for  his  own  convenience  to  have  the 
covering  of  a  feeder  to  a  state  canal  in  such 
condition  that  no  Injury  sball  result  to  him 
therefrom.  Donahue  v.  State,  112  N.  Y.  142, 
2  L.  K.  A.  676,  ID  N.  E.  419. 

Tbe  acquisition  by  tbe  state  of  the  right  t& 
use  a  creek  for  a  feeder  for  a  state  canal  by 
turning  the  water  of  the  river  through  It  does 
not  give  It  a  right  to  broaden  and  deepen  the 
creek  without  making  compensation  to  the 
owner  of  the  land  through  which  It  flows.  Cole- 
man v.  State,  184  N.  T.  664,  81  N.  B.  902. 

Jtaservofra. 

Power  to  take  land  for  necessary  storage- 
reaervoirs  la  an  essential  incident  to  the  power 
to  condemn  land  for  a  canal.  Delosler  v.  Penn- 
sylvania Canal  Co.  (Pa.)  B  Cent.  Bep.  682,  11 
AU.  400. 

Where  a  canal  company  adopts  a  recently 
constructed  mill  pond  as  part  of  Its  navigation, 
and  uses  it  as  a  reservoir,  paying  the  owner  of 
the  land  flooded  by  It  the  damages  thereby  oc- 
caaloned,  tbe  company  having  the  right  to  dis- 
continue tbe  canal  and  to  use  the  reservoir  toe 
furnishing  water  power,  the  discontinuance  of 
the  canal  and  the  maintenance  of  the  reservoir 
for  the  use  of  mills  will  not  give  the  owner  of 
tbe  flooded  land  a  right  to  additional  compensa- 
tion for  such  nse.  Chase  v.  Sutton  Mfg.  Co. 
4  Cush.  152. 

The  legislature  may  authorize  the  appropri- 
ation of  land  within  the  state  for  a  reservoir 
for  a  canal  which  runs  along  the  border  of  the- 
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state  of  Its  territorj.  Jte  TowtuwDd,  39  N.  T. 
171. 

A  bnslu  or  reeervoir  formed  br  erectlns  a 
dam  on  a  creek  at  tbe  point  where  the  latter 
interaecta  a  canal  with  loctka  at  each  end,  the 
land  for  which  wai  appropriated  for  that  pur- 
pose bj  the  cannl  company  and  used  at  a  feeder 
for  tbe  canal  al^o  for  tbe  passage  of  boats,  con- 
stitutes a  part  of  the  canal,  and  not  merely  an 
Incident.  Blair  t.  Klger,  111  Ind.  193,  12  N.  E. 
208. 

It  Is  not  the  duty  of  canal  tmatees  to  con- 
demn and  appropriate  land  at  the  confluence  of 
two  branches  of  a  stream  for  the  purpose  of 
forming  a  basin  at  that  place,  where,  by  reason 
of  the  abandonment  of  tbe  original  plan  to 
make  that  point  the  termination  of  such  canal 
and  flxlng  It  at  a  different  place,  the  reason 
and  necesBltj  for  thfe  basin  eeaae;  and  the  act 
of  legislature  descrlblog  «ucb  land,  and  express- 
ly directing  Its  appropriation,  must  be  construed 
In  connection  with  the  autborlty,  also  conferred 
1>y  Btatate  upon  tbe  trustees,  to  make  such 
changes  and  alterations  In  tbe  plan  of  the  canal 
as  they  deem  expedient,  so  as  not  to  reduce  Its 
capacity  or  materially  change  Its  location,  or 
Increase  Its  cost,  or  prevent  an  adequate  supply 
-of  water,  the  change  In  question  not  being  In 
violation  of  tbe  anthertty  thus  conferred.  Peo- 
ple cx  rcl.  Chicago  T.  Illinois  ft  M.  Canal,  14 
111.  292. 

The  state  acijulred  no  right  In  perpetuity  to 
land  OQ  which  a  canal  basin  was  constructed  at 
the  request  of  the  owners  of  the  land  and  ex- 
clusively for  their  benefit,  and  at  the  same  time 
without  disadvantage  to  tbe  state,  as  there  was 
no  appropriation  of  the  lot  by  the  state  for  per- 
manent use  and  occupation  as  part  of  Its  canal. 
Pennsylvania  &  N.  Canal  &  B.  Co.  t.  Billings, 
■94  Pa.  40. 

Tbe  acts  of  the  canal  commlsBlooer  In  con- 
-Btructing  on  certain  lots  lying  on  tbe  banks  of 
tbe  canal  a  basto  and  a  channel  through  wblcb 

waters  are  used  in  locking  boata  on  the  canal, 
■conclusively  determine  that  such  basin  and  chan- 
nel are  necessary  to  the  operation  of  tbe  canal. 
Btate  T.  Snook,  63  Ohio  St.  621,  42  N.  E.  644. 

Where,  as  a  private  enterprise,  a  basin  was 
constructed  by  the  owner  of  Isnd  abutting  on  a 
canal,  and  Its  w^atera  were  allowed  to  flood  such 
'basin,  and  the  same  was  used  for  private  and 
public  canal  use  as  a  stopping  place  for  boats, 
for  loading  and  unloading,  turning,  etc.,  for 
thirty-flve  or  forty  years,  but  at  no  time  did  the 
owner  show  an  Intention  to  donate  it  to  the 
state,  and  no  demand  was  made  on  blm  by  the 
state  for  Its  possession,  or  notice  of  Intention  to 
appropriate  for  canal  purposes  given,  and  no 
steps  to  acgulre  by  statutory  measures  were  tak- 
en,— tbe  use  and  occupancy  Indicated  above  was 
not  such  an  exclusive  occupancy  as  Is  necessary 
to  raise  a  presumption  of  appropriation  by  tbe 
state ;  and  henre  no  title  thereto  is  vested  in 
the  state.    Smith  v.  State,  69  Oblo  St.  278,  52 

N.  E.  ess. 

An  act  of  tbe  legislature  authorizing  tbe  tms- 
tees  of  a  canal  to  construct  a  canal  bBSia  at  the 
confluence  of  the  two  branches  of  a  river,  and 
directing  them  to  appropriate  a  certain  block  of 
land  for  that  purpose,  and  to  permit  the  owners 
thereof  to  receive  another  block  belonging  to  the 
canal  trustees  In  exchange,  setting  out  the 
method  of  making  the  appraisals,  etc.,  does  not 
entitle  the  ownern  of  tbe  first  block  to  maintain 
an  action  In  equity  to  compel  such  trustees  to 
take  their  Isnd  for  tbe  purpose  of  such  canal 
basin,  and  to  have  the  other  block  appraised  and 
exchanged  therefor.  In  the  manner  provided  by 
.the  statute.  Illinois  A  U.  Canal  t.  Dewea,  11 
111.  692. 
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SunuacB  Goubt.  Juhb, 

Connection  of  a  private  basin  with  a  state 
canal  cannot  ripen  Into  a  prescriptive  title 
where  the  olBcera  are,  under  tbe  statute,  without 
power  to  glut  anck  right.   Burbank  t.  Fit,  W 

N.  Y.  67. 

One  whose  property  abati  on  the  berm  baak 
of  a  cut  extending  from  a  canal,  bat  who  shoiwi 
DO  easement  or  ri^t  therein,  Ib  not  entitled  to 
Injunctive  relief  where  tbe  state  authorities.  In 
pursuance  ot  legislative  authority,  propose  to 
build  a  retaining  way,  and  fill  Id  the  cut  so  as 
to  close  ail  acceas  to  It.  Lynch  T.  Partridge,  S6 
Misc.  802.  78  N.  Y.  Supp.  469. 

The  court  will  not  compel,  by  injunctlw,  a 
canal  company  to  remove  a  wall  partially  con- 
airucted  by  It  across  a  bay  situate  on  tbe  canal, 
but  which  tbe  company  clalDis  was  not  propwly 
a  part  of  It,  as  tbe  court  cannot  compel  It  to 
undo  anything  that  It  has  done ;  but  It  will,  at 
the  Instance  of  the  mill  owner  whose  mill  Is  lo- 
cated on  tbe  bay,  restrain  the  canal  company 
from  proceeding  further  with  the  constmctlon 
of  tbe  dam  pending  a  trial  at  law  of  tbe  mill 
owner's  right.  Bradbory  Hancbestsr,  B.  ft  I*. 
R.  15  Jur.  1167. 

Bnt  the  state  cannot,  after  permitting  an  In- 
dividual to  use  a  basin  connected  with  its  canal 
for  a  consideration,  arbitrarily  close  tbe  com- 
munication between  tbe  basin  and  canal  while 
his  boata  are  inside,  so  aa  to  prevent  his  remov- 
ing them,  snd  destroy  their  value.  Pntnam  v. 
State,  132  N.  Y.  344.  SO  N.  E.  743. 

In  a  grant  to  the  atate  of  all  tbe  land  belong- 
ing to  tbe  grantor  necessarily  occupied  by  tbe 
site  of  a  canal,  "ex!:eptlng  therefrom  ground  tac 
a  basin,"  tbe  exception  exclndes  from  the  op- 
eration of  the  grant  the  ground  subsequently 
taken  for  a  basin,  snd  leaves  it  In  the  same 
condition  as  If  no  grant  had  been  made.  Robin- 
son V.  West  Fennsytvania  R.  Co.  72  Pa.  316. 

A  canal  basin  Is  not  a  legitimate  Incident  of  a 
railroad  corporation  having  no  authorized  canal 
connection.  Plymouth  R.  Co.  v.  Colwell,  39  Pa. 
387,  80  Am.  Dec.  822. 

One  who  has  purchased  premises  designsted 
as  fronting  on  a  specified  street  may  maintain 
an  action  qgalnst  tbe  grantor  who  excavates  the 
street  and  changes  it  Into  n  canal  basin,  thereby 
creating  a  nulsnnce,  as  well  as  violating  his  ob- 
ligation of  warranty.  Bninlng  v.  New  Orieans 
,  Canal  ft  Bkg.  Co.  12  La.  Ann.  S41. 

Laieralt. 

A  court  of  equity  will  not  require  canal  trus- 
tees to  construct  side  cuts  to  the  main  canal 
where  the  statute  transferring  tbe  canal  to  them 
for  tbe  benefit  of  state  creditors  does  not  ren- 
der It  Imperative  upon  them  to  construct  such 
side  cuts,— especially  as  their  construction 
would  impair  the  usefulness  of  the  main  canal 
l)y  exhausting  a  portion  of  the  present  Insuffl- 
i:lent  supply  of  water,  and  would  be  Injurious  to 
both  the  state  ^nd  her  creditors,  and  there  la 
no  express  or  Implied  duty  on  the  trustees  to 
Increase  tbe  supply  of  water  by  enlarging  the 
size  of  tbe  caoal  as  originally  constructed. 
Wabash  ft  E.  Canal  v.  SUte,  7  Ind.  180. 

The  owner  of  a  lot  claiming  under  a  gmntor 
to  the  state  of  'and  and  &  right  of  way  for  a 
water  or  race  way,  given  in  consideration  of. 
and  conditioned  on.  its  maintenance  as  a  navi- 
gable channel,  which  was  constructed  without 
special  authority  by  tbe  canal  commlsslooen 
for  the  purpose  of  obtaining  water  rents  from 
the  leasing  of  surplus  water  for  the  benefit  ot 
the  canal  fund,  and  connected  with  and  sup- 
plied by  the  canal,  but  which,  when  constructed, 
formed  no  part  of  tbe  canal,  bnt  was  merely  an 
Incident  for  the  benefit  of  the  canal  fund  and 
such  arrangement  as  could  not  be  permanent  in 
its  character, — Is  not  entitled  to  an  injnnctloa 
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to  restrain  tlie  narrowing  ot  lacb  artificial  cban- 
nel  and  the  brld^ng  ot  It  w  as  to  destroy  Its 
naTlsabUltj.  Erkenbrecber  v.  Claelnnatl.  2 
Cln.  Bop.  Ct.  Rep.  412,  18  Ohio  Dec.  Beprlnt, 
981. 


BridgM. 


A  canal  company  wblcb,  by  crossin;  a  hlgb- 
way,  renders  a  bridge  necessary,  Is  bound  to 
«reet  and  maintain  It.  Chesapeake  h  0.  B.  Co. 
T.  Jennings,  98  Va.  TO,  84  8.  B.  886. 

A  canal  company  bas  no  right,  in  catting  Its 
canal  across  bigbways,  utterly  to  destroy  tbem 
In  the  absence  of  such  power  In  Its  charter  In 
most  full  and  nnequlrocal  terms,  but  la  bound 
to  unite  for  the  pabllc  accommodation  the  high- 
way thereby  destroyed,  by  a  reasonably  con- 
Tenlent  thoroughfare  over  or  under  Its  canal. 
Leopard  Chesapeake  &  O.  Canal  Co.  1  QUI, 
S22 ;  ICyler  t.  Allegany  County,  49  Md.  267,  S3 
Am.  Rep.  249. 

And  the  court  further  considered  that  It  was 
tbe  duty  of  the  canal  company  to  maintain  a 
bridge  erected  over  Its  canal,  and  that  tt  would 
be  liable  for  Injury  to  travelers  on  the  highway 
from  tbe  defective  condition  thereof,  although 
the  issue  In  tbe  case  was  as  to  whether  county 
commlsslouerB  were,  by  reason  of  tbe  existence 
of  tbe  common-law  liability  of  the  canal  com- 
pany, relieved  from  liability  Impliedly  Imposed 
by  a  statute  giving  them  control  of  all  county 
roads  and  bridges,  and  empowering  them  to 
naka  repairs ;  and  held  that  they  were  not,  but 
saying  that  tbe  commissioners  wonld  bare  thetr 
remedy  orer  against  tbe  canal  company  for 
whateTer  damages  were  recovered  against  them. 
Eyler  r.  Allegany,  49  Md.  257,  S8  Am.  Rep.  249. 

A  canal  company  Is  bound  to  erect  a  bridge 
upon  an  order  being  obtained  by  an  owner  of 
land  adjoining  tbe  canal  from  Justices,  adjudg- 
ing such  a  bridge  necessary,  where  a  statute 
prescribes  that  It  Is  to  make  such  bridge  over 
Its  canal  as  two  or  more  Justices  shall  "from 
time  to  time  judge  necessary,  and  appoint  for 
the  use  of  tbe  owners  or  occupiers  of  the  lands 
adjoining  tbe  canal."  Blrmlng^m  Canal  T. 
Hickman,  66  J.  P.  598. 

Where  a  statute  made  It  the  duty  of  a  canal 
company  to  erect  and  maintain  suitable  bridges 
across  eats  made  by  It  In  Ughways,  sneh  com- 
pany Is  liable  for  the  maintenance  and  repair 
<a  a  bridge,  although  erected  by  a  railroad  com- 
pany, when  tbe  latter  wan  in  the  nature  of  a 
mere  contractor  for  the  erection  of  the  bridge 
for  tbe  canal  company.  Reg.  r.  Deajardlns 
Canal  Co.  27  U.  C.  Q.  B.  874. 

A  canal  company  charged  with  tbe  duty  of 
maintaining  a  bridge  over  Its  canal  Is  bound  to 
make  It  a  proper  one  and  suitable  for  traveling 
over  In  the  place  where  It  Is  located.  Mauley  v. 
St.  Helens  Canal  &  R.  Co.  2  Burlst.  &  N.  840. 

A  canal  corporation  Is  not  liable,  under  Its 
charter,  to  maintain  a  bridge  orer  a  portion  of 
its  canal  which  was  legally  used  for  temporary 
purposes  and  then  abandoned,  when  the  charter 
makes  it  liable  for  tbe  maintenance  of  only  those 
bridges  which  It  shall  be  required  to  erect  orer 
its  canal.  Toat  t.  SebnylkUl  NaT.  Co.  125  Pa. 
152,  IT  Atl.  266. 

A  canal  company  required  by  Its  charter  to 
provide  and  keep  In  repair  suitable  bridges  for 
the  owners  of  Intersected  farm  lands  to  pass 
over  Is  under  no  obllgatl<ai  to  Its  grantor,  by 
prlrate  bargain  of  a  strip  of  land  for  canal  pur- 
poses running  through  his  farm,  to  provide  a 
bridge  for  blm,  without  a  covenant  or  reserva- 
tion In  tbe  deed.  Brearley  T.  Delaware  &  R. 
Canal  Co.  20  N.  J.  L.  286. 
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A  canal  company  constructing  a  canal  under 
authority  of  a  public  law  for  Its  own  benefit 
upon  condition  that  It  would  build  suitable  and 
convenient  bridges  where  tbe  canal  crosses 
highways  Is  bound  to  build  and  maintain  bridges 
at  such  crossings ;  but,  before  It  will  be  liable 
to  highway  commissioners  for  the  damages  sua- 
talned  by  their  being  obliged  to  bnlld  and  main- 
tain sueb  bridges,  tbe  company  must  be  given  a 
reasonable  time  to  perform  the  work.  Frank- 
lin County  T.  White  Water  Valley  Canal  Co.  3 
Ind.  162. 

Altbongb  a  canal  charter  pnrrldes  that  tbs 
corporation  shall  maintain  snitable  and  con- 
Tenlent  bridges,  and  It  Is  held  that  tbla  consti- 
tutes a  contract  with  the  state.  It  Is  a  contract 
for  tbe  benefit  of  the  public,  for  the  breach  of 
which  one  Injured  may  maintain  suit.  Penn- 
sylvania &  O.  Canal  Co.  t.  Graham,  63  Fa.  200, 
3  Am.  Rep.  649. 

A  canal  corporation  Is  liable  for  any  special 
Injury  caused  by  Its  negligence  In  tbe  construc- 
tion or  maintenance  of  a  bridge  under  tbe  au- 
thority of  Its  charter.  Ibid. 

Where  a  cannl  corporation.  In  consideration 
of  its  franchise.  Is  bound  to  keep  a  road  or 
bridge  In  repair,  it  is  liable  for  any  Injury  to 
a  person  arising  from  want  of  repair,  whether 
the  defect  be  apparent  or  latent,  unless  be  be  In 
default,  or  unless  tbe  defect  arose  from  Inertta- 
ble  accident  or  tbe  wrongful  act  of  aome  third 
person,  of  which  it  had  no  notice  or  knowl- 
edge, ibtd. 

A  road  In  ase  by  tbe  public  for  over  thirty 
years  is  a  public  road  on  which  a  canal  com- 
pany Is  bound  to  constraet  and  maintain  a 
bridge  over  Its  canal  or  canal  bed,  under  a  pro- 
vision In  Its  charter  that,  "whenever  aald  canal 
shall  Intersect  a  public  road,  tbe  said  corpora- 
tion shall  be  bound  to  build  a  safe  and  suitable 
bridge."  State  ea  ret.  Habersham  v.  Savannab 
&  O.  Canal  Co.  26  Oa.  665. 

Tbe  conatructlon,  under  legislative  authority, 
of  a  canal  across  a  tract  of  public  land  which 
has  been  laid  out  Into  streets  and  blocks,  but  the 
streets  In  whicb  have  not  been  declared  public 
highways,  will  not  Impose  upon  the  canal  com- 
pany the  duty  of  maintaining  bridges  at  the  des- 
ignated atreets,  although  a  town  is  subsequently 
Incorporated,  embracing  tbe  locality ,  and  tiha 
btreets  are  declared  public  highways  In  tbe  char- 
ter.   Oswego  T.  Oswego  Canal  Co.  6  N.  T.  257. 

Recovery  over  by  county  eommlMloners  who 
haTe  paid  a  Judgment  against  tbemselTes  for 
personal  Injories  from  tbe  defectlTe  coodltira 
of  a  bridge  constituting  part  of  a  public  high- 
way over  a  canal  may  be  bad  against  a  canal 
company  whose  duty  It  was  to  construct  and 
maintain  sacb  bridge,  rendered  necessary  by 
the  severing  of  the  highway  by  tbe  etittlog  <tf 
Its  canal  through  it,  where  the  company  bad 
BUfflclent  notice  of  tbe  suit  against  the  commis- 
sioners, and  tbelr  primary  responsibility  by 
statute  for  Its  safe  condition  was  only  for  the 
Additional  security  and  convenience  uS  tbe  pab- 
llc, and  not  In  mitigation  of  the  canal  company's 
obligation.  Chesapeake  &  O.  Canal  Co.  t.  Alle- 
gany County,  67  Md.  201.  40  Am.  Rep.  480. 

A  canal  company  anthCHteed  by  act  of  Par- 
liament to  make  a  rlrer  naTlgable,  and  to  make 
and  enlarge  certain  navigable  eats,  and  to  balld 
bridges  or  other  works  connected  wltb  the  naT^ 
gatlon,  Is  bound  to  maintain  and  keep  In  repair 
a  bridge  constructed  by  It  In  place  of  a  ford  lo- 
cated at  a  point  where  tbe  cut  crosses  the  hl^- 
way,  and  which  tbe  canal  company  had  de- 
stroyed by  deeper.lng  the  cut,  thurebj  rendering 
the  bridge  necessary.  Bex  t.  Undaey,  14  JOnt, 
817. 

A  canal  company  required  by  Its  charter  to 
build  and  maintain  bridges  at  all  highways 
crossed  1^  It  is  not  bound  to  construct  or  repair 
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a  Mdge  (HI  a  hlidifnir  oot  In  eziatoBco  whan  the 
canal  was  made,  but  lawfully  laid  oat  stnca  bj 
the  public  aatboiitlea.    Morris  Canal  *  Bks- 

Co.      State,  24  N.  J.  L.  62. 

A  corporation  whicb,  for  Its  own  parpoaea, 
constructB  a  canal  acrosa  a  public  blgbway,  and 
erects  a  bridge  for  a  public  passage  along  the 
blghwar,  win  be  bound  to  keep  the  bridge  In  re- 
pair, and  liable  for  Injuries  caused  by  failure  to 
do  so.    Heacock  t.  Sberman,  14  Wend.  S6. 

One  coDBtructlDg  a  canal  for  bis  own  private 
Dse  across  a  public  highway  Is  liable  to  the  hlgb- 
way  commlaalonen  for  the  damages  sustained 
by  them  In  being  obliged  to  build  and  maintain 
a  bridge  over  such  canal  In  order  to  render  the 
highway  pasaable.  Franklin  County  t.  White 
Water  Valley  Canal  Co.  2  Ind.  162. 

Where,  upon  agreement  of  a  landowner  to 
bear  the  expense,  for  the  purposeof  accommodat- 
ing a  canal  wblcb  be  Is  constructing,  the  loca- 
tion of  a  highway  Is  changed,  and  be  constructs 
tbe  bigbway  and  bridge,  he  will  be  liable  for  the 
subsequent  expense  of  maintaining  the  bridge. 
Lowell  T.  Locks  &  Canals,  104  Mass.  18. 

The  adoption  by  tbe  state  of  a  bridge  which  a 
canal  company  Is  required  to  maintain  at  the 
intersection  of  the  canal  with  a  public  road  as 
•  part  of  a  state  road  will  relieve  the  company 
of  further  liability,  and  Impose  the  charge  of 
maintaining  the  bridge  upon  tbe  public'  Union 
Canal  Co.     Plnegrove  Twp.  6  Watta  ft  8.  660. 

A  canal  company  given  general  authority  to 
purchase  a  canal  already  in  existence,  the  prop- 
erty of  a  corporation,  will  take  the  canal  free 
from  tbe  duty  of  malntalolng  bridges  over  it,  If 
It  was  80  held  bj  the  grantor,  althoogh  its  own 
charter  requires  It  to  maintain  bridgea  oTsr  the 
canal  constructed  by  It  Lowell  v.  Locks  ft 
Canals,  7  Het.  1. 

A  subsequent  purchaser  of  a  canal  feeder, 
abandoned  for  canal  purposes  and  need  for  pri- 
vate purposes,  succeeding  to  all  tbe  rights  of  the 
state  In  that  portion  of  the  canal,  takes  it  bur- 
dened with  the  duty.  Imposed  by  law  upon  the 
state,  of  maintaining  bridges  thereover  at  high- 
way crossings.  Allen  County  v.  Ft.  Wayne  Water 
Power  Co.  17  Ind.  App.  36,  46  N.  B.  89. 

A  purchaser  of  a  state  canal  subject  to  all 
arrangements  made  by  the  leglalatare  for  the 
use  of  tbe  works  and  to  carry  out  the  same, 
with  all  persons  Interested,  is  bound  to  keep  up 
a  bridge  which  has  been  maintained  by  the 
state.  Pennsylvania  R.  Co.  t.  Dnqaesne.  46  Pa. 
228. 

UandamuB  Is  the  proper  remedy  to  compel  a 
canal  company  to  construct  a  bridge  over  Its 
canal  or  canal  bed.  State  ea  rel,  Habersham 
V.  Savannah  ft  O.  Canal  Co.  26  Oa.  665. 

A  mandamus  will  be  lasued'  to  compel  a  mu- 
nicipal cwporatlon  to  take  charge  of,  keep  In 
repair,  and  open  for  tbe  passage  of  boats  pivot 
bridges  built  over  a  canal  within  the  corporate 
limits  by  township  commissioners,  under  a  speci- 
fic act  of  legislature  authorising  their  con- 
struction, and  providing  that,  when  constructed, 
they  should  be  turned  over  to  such  mnnlclpsllty, 
who  should  maintain,  repair  (and,  if  pivot 
bridgea  were  built),  open  such  bridges  for  the 
passage  of  boats  ;  tbe  language  of  the  act  making 
it  an  Imperative  duty,  and  not  leaving  it  to  the 
discretion  of  sncb  municipality  as  to  whether 
or  not  It  would  assume  the  burden.  Ottawa  T. 
People  ex  rel.  Caton,  48  III.  238. 

The  canal  trustees  of  a  state  canal  cannot  be 
compelled  by  mandamus  to  build  a  bridge  acr<MS 
tbe  canal  at  a  public  highway  crossing  in  the 
absence  of  a  clear  duty  to  do  so,  imposed  by 
speciflc  direction  of  law. — especially  ns  that 
duty,  both  by. statute  and  tbe  common  law,  rests 
npon  tbe  respective  counties ;  and  tbe  mere  fact 
that  the  state  built  a  number  of  bridges  acrosa 
the  canal  at  the  croadng  of  certain  hliliways  tor 
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the  public  use  does  not  render  It  obligatory 
upon  her,  or  the  trustees  to  whom  ber  interest 
was  transferred,  to  build  bridges  at  every  high- 
way crossing.  People  «r  rel.  Hoea  v.  Canal 
Trustees,  14  III.  402. 

A  proceeding  to  compel  a  caaal  company  to 
build  a  bridge  over  a  river  at  a  highway  cross- 
ing rendered  necessary  by  reason  of  a  feeder 
dam  constructed  for  tbe  use  of  the  canal  on  tbe 
river  so  as  to  destroy  a  ford,  Is  not  a  local  ac- 
tion which  must  be  Instituted  In  the  county  In 
wblcb  the  subject  of  action  aroae,  in  the  ab- 
sence cl  statutory  enaetment  m  proridins. 
State  ea  rel.  Dearborn  Conn^  v.  White  Water 
Valley  Canal  Co.  8  Ind.  S20. 

Kquity  win  not  restrain  a  canal  conioratlon 
from  a  reasonable  exercise  of  Its  discretionary 
authority  to  take  land  to  Improve  transporta- 
tion facilities  and  better  secure  the  safety  of 
persons  and  property,  when  tbe  animus  of  Its 
exercise  of  such  powers  Is  an  engineering  prob- 
lem connected  with  the  erection  of  an  overhead 
street  crossing  under  a  contract  between  tbe 
municipal  corporation  and  a  neighboring  rail- 
road  which  owns  its  stock,  and  will  occupy  the 
old  canal  bed  with  Its  traelca.  BIgler  v.  Penn- 
sylvania Canal  Co.  177  Pa.  28.  35  Atl.  112. 

An  injunction  to  restrain  the  construction  of 
a  bridge  over  a  canal,  and  tbe  obstruction  of 
navigation  thereby,  will  be  refused  where  sncb 
bridge  Is  conatructed  1^  permission  of  the  mu- 
nicipal authorities  within  the  limits  of  n  city 
street  at  a  point  where  the  street  crosses  such 
canal,  under  a  charter  provision  giving  the  rail- 
way the  right  to  use  streets  by  permission  of 
audi  authorities,  where  the  defendant  la  aolrait 
and  able  to  respond  to  any  damages,  and  It  la 
denied  that  there  Is  any  obstruction  to  the 
navigation  of,  or  any  irreparable  damage  to, 
such  canal,  which  It  Is  alleged  tbe  canal  com- 
pany has  ceased  to  keep  open  for  naTlgation. 
Savannah  ft  O.  CanAI  Co.  v.  Suburban  ft  W.  BL 
R.  Co.  98  Ga.  240,  18  S.  E.  824. 

Landowners  Injured  by  tbe  raising  of  tbe 
grade  of  dilTerent  bridges  over  a  canal  cannot 
Join  In  a  suit  to  enjoin  such  acta.  Plum  r. 
Morris  Canal  ft  Bkg.  Co.  10  N.  J.  Gq.  257. 

Equity  will  not  restrain  the  erecUtm  of  a 
bridge  over  a  canal  by  one  empowered  thereto 
when  tlie  proposed  bridge  will  not  Impede  navi- 
gation more  than  those  siready  constructed  by 
the  canal  company,  as  no  irreparable  injury  1» 
shown.  Tuekahoe  Canal  Co.  v.  Tnckahoe  ft  J. 
River  B.  Co.  11  Lel^.  42,  86  Am.  Dec.  374. 

A  by-law  ot  the  Uorria  Canal  Cmnpany  re- 
quiring every  rebuilt  and  new  bridge  crossing  it 
to  be  10  feet  In  the  clear  at  Its  lowest  part  abov» 
high  water,  power  to  adopt  it  having  been  con- 
ferred in  Ita  charter,  is  binding  on  public  au- 
tborltloB,  except  where  circumstances  render  its 
application  unreasonable.  Morris  Canal  ft  Bkg. 
Co.  V.  Hudson  County,  61  N.  J.  L.  12&,  88  AtL 
816. 

The  act  In  relation  to  bridges  over  the  Morrta 
canal,  of  March  14,  1879.  applies  only  to  those 
bridges  which  tbe  canal  company  Is  required  to 
build  at  public  highways  and  for  farmers,  and 
not  to  railroad  cros^ngs.  State,  Lehigh  Valley 
n.  Co..  Prosecutor,  v.  Dover  ft  B.  R.  Co.  43  N. 
J.  L.  582. 

A  canal  company  having  charter  authority  to 
adopt  such  by-lawa  as  may  be  deemed  necessary 
may  require  the  bridgea  constructed  over  the 
canal  to  leave  a  clear  apace  of  10  feet  above 
blgb-water  mark,  which  will  be  binding  on  the 
public  authorities  when  the  circumstances  of  the 
particular  case  do  not  render  Ita  entoreaoeat 
unreaaonabte.  Morria  Canal  ft  Bkg.  Co.  Hud- 
son County,  61  N.  J.  L.  129,  88  AU.  816. 

Tbe  purchaser  of  a  state  canal  stands  in  no 
higher  position  then  any  farm  owner  to  pre- 
vent the  c<KistruetIon  over  It  of  a  railroad  cross 
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Ins  necessary  to  tbe  exercise  of  a  public  fran- 1 
cblTC  and  coDstnicted  In  a  reasonable  manner ; 
bnt  eqnlt;  will  restrain  the  erection  of  a  bridge 
so  near  the  water  (3  ft.)  as  to  greatly  Impede 
navigation.  Pennsylvaaia  Canal  Co.  v.  Pblta- 
delpbla  &  K.  R.  Co.  2  Fearsoa  (Pa.)  8S4. 

A  railroad  corporation  is  antborlsed  to  bridge 
a  canal  under  Its  autborlty  to  build  Its  line  to 
aaeb  point  on  tbe  canal  aa  It  may  select.  Tuck- 
ahoe  Canal  Co.  t.  Tuckahoe  ft  J.  Hirer  R.  Co. 
11  Leigb.  42,  Se  Am.  Dec.  374. 

Wbere  a  water  way  waa  provided  for  and  con- 
•tmeted  under  tbe  antborlty  of  tbe  board  of 
pabllc  worka.  without  apeelal  aatborit?  of  tbe 
legislature,  and,  although  connected  with  and 
supplied  by  a  state  canal,  constituted  no  part  of 
It,  but  was  constructed  to  obtain  water  rents  as 
a  means  of  benefit  to  tbe  canal  fund,  and  Its 
capacity  to  admit  of  navigation  waa  merely  an 
Incident,  such  capacity  for  navigation  may  be 
abandoned  by  the  same  power  that  created  the 
water  way,  although  property  rights  may  be  In- 
jured In  value  by  the  non continuance  of  the 
same,  and  when  sucb  possibility  of  navigation  Is 
ended  by  tbe  state  abandoning  such  right,  pro- 
hibitions against  bridging,  etc..  contained  In  tbe 
dedication  of  tbe  eaaement  for  the  water  way, 
antlrely  fall.  Erkenbrecher  v,  Cincinnati,  2  Cln. 
Sup.  Ct  Rep.  412,  IS  Ohio  Dec.  Reprint.  981. 

A  provision  In  tbe  charter  of  a  canal  company 
requiring  It  to  mahitain  bridges  wbers  tbe 
canal  Intersects  tbe  farms  of  individuals  does 
not  apply  whete  the  rlgbt  of  way  Is  acquired 
by  deed.  Perry  v.  Pennsylvsnia  B.  Co.  60  N. 
J.  L.  178,  26  Atl.  829. 

Where  land  is  sold  for  tiie  purpose  of  a  eanal 
without  reservation,  tbe  law  will  not  Imply,  in 
favor  of  the  vendor,  a  way  of  neceaalty  over  or 
through  such  land,  as  it  would  be  Inconsistent 
with  the  purpose  of  the  grant.  Seelcy  v.  Bishop, 
19  Conn.  128. 

No  presumption  of  a  grant  for  a  bridge  over 
a  canal  on  land  which  has  been  condemned  and 
paid  for  exists,  although  used  for  forty  years. 
Bass  Roanoke  Nav.  &  Water  Power  Co.  Ill 
N.  C.  430,  19  L.  R.  A.  247,  16  8.  E.  402. 

An  owner  of  land  conveying  to  a  canal  com- 
pany such  portion  and  quantity  of  bla  land  as 
may  be  covered,  used,  or  occupied  by  Its  cuial 
or  tbe  necessary  works  thereof  does  nut  thereby 
deprive  himself  of  using  a  public  highway 
which  crosses  tbe  land  granted,  and  Is  destroyed 
by  tbe  canal  being  cut  through  It  without 
bridging  it  or  otherwise  uniting  the  severed  por- 
tions, where  It  is  the  du^  of  l£e  canal  company 
to  reconstruct  and  keep  open  tbe  highway  for 
tbe  accommodation  of  tbe  pabllc ;  since  the  par- 
ties will  be  presumed,  In  the  absence  of  proof  to 
the  contrary,  to  have  understood  and  contracted 
with  reference  to  their  relative  rights,  powers, 
and  duties  respecting  tbe  subject-matter  of  tbe 
contract.  I«opar  v.  Chesapeake  ft  O.  Cual  Co. 
1  UIU,  222. 

A  canal  corporation  bound  to  keep  up  a  pri- 
vate bridge  across  Its  canal  Is  sot  excused  be- 
cause the  expense  Is  Increased  by  the  location 
of  a  railroad  on  its  berme  bank.  Ammernuuk  T. 
Wyoming  Csoal  Co.  40  Pa.  256. 

A  casal  company  has  power  to  dedicate  to  the 
general  pabllc  use  a  bridge  constructed  by  It 
over  the  canal  under  a  statute  Incorporating  It, 
wbich  required  It  to  maintain  bridges  over  tbe 
canal  for  the  use  of  the  owners  tnd  occupiers 
of  adjoining  lands.  Grand  Knirey  Canal  Co. 
V.  Hall,  1  Mann,  ft  Q.  892,  1  Scott  N.  R.  264,  9 
L.  J.  C.  F.  N.  8.  329. 

The  purchaser  of  a  canal  and  appurtenances 
nnder  a  foreclosure  agalnat  the  state  acquires 
no  interest  In  that  part  of  a  bridge  over  a  river 
which  at  that,  point  constitutes  a  part  of  the 
canal,  used  by  tbe  public  aa  o  part  of  a  high- 
way, but  only  in  that  part  us^  as  a  towing 
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path  to  transfer  towing  horses  across  the  river, 
and  cannot  prevent  Its  being  rebuilt  by  the 
county,  after  being  washed  nwny  by  a  flood, 
upon  its  former  location,  making  use  of  tbe 
stone  In  tbe  piers  and  abutments  of  the  old 
bridge  for  that  purpose.  Shirk  v.  Carroll 
County,  106  lod.  578,  B  N.  E.  7(Kt. 

Lmdffljra. 

The  owners  of  a  canal  have  the  right  of  land- 
ing and  of  using  the  bank  of  the  canal  in  a  man- 
ner consistent  with  the  rights  of  navigation. 
Morgan  v.  Bass,  14  Fed.  454. 

The  laying  out  by  a  canal  company,  parsnant 
to  statute,  of  a  landing  place  on  the  bank  of  the 
canaf,  does  not  deprive  It  of  the  title  to  the 
land,  and  a  right  to  exclude  tbe  public  there* 
from,  except  when  tbe  canal  Is  In  operation. 
Uuntlngton  v.  Locks  ft  Canals,  9  Gray,  154. 

Tbe  faet  that  tbe  construction  of  wharves  on 
the  aide  of  a  .canal  on  which  the  towpath  is  lo- 
cated would  necessitate  the  carrying  of  goods 
across  the  towing  path  will  not  prevent  the 
owner  of  adjoining  lands  from  so  doing  where 
tbe  use  of  the  towpath  Is  not  Interfered  with,  mi< 
der  a  statnte  empowering  tbe  owner  of  any 
lands  through  which  a  canal  should  be  made  to 
erect  any  wharf  adjoining  the  canal  and  to  land 
goods  upon  such  wharf  or  upon  the  banks  lying 
upon  the  same,  and  providing  that  In  so  doing 
they  do  not  obstmct  or  prejudice  the  navigation 
of  the  canal  or  any  towing  paths  on  the  sides 
thereof ;  and  the  right  to  construct  such 
wharves  Is  not  Mmlted  to  those  owning  laud  on 
the  side  other  than  that  on  which  the  towpalh 
Is  located.  Monmouthshire  Canal  ft  R.  Co.  v. 
Hltt,  4  Hurlst.  ft  N.  421,  427,  28  L.  J.  Exch. 
N.  8.  288. 

A  canal  corporation  disturbing  an  easement 
In  a  landing  will  be  presumed  to  have  done  so 
lawfnlly,  when  It  Is  not  made  a  party  to  the 
suit,  and  the  owner  of  the  easement  has  acqul- 
esced  therein  for  years.  Mnlvany  t.  Keniudjr, 
26  Pa.  44. 

A  municipal  corporation  la  not  liable  for  neg- 
ligence In  tbe  construction  of  docks  on  private 
property  along  a  canal  by  commissioners  ap- 
pointed by  the  legislature,  unless  tbe  legislature 
expressly  so  provides.  New  York  &  B.  Saw- 
Mlll  ft  Lumber  Co.  v.  Brooklyn,  71  N.  Y.  680, 
Affirming  8  Hun,  87. 

An  act  of  Congress  authorising  a  state  to 
constnict  a  canal,  and  granting  a  right  of  way 
through  a  military  reservation,  cannot  be  con- 
strued as  giving  the  state  any  control  over  pri- 
vate property  used  for  wharves.  The  state  can 
only  acquire  such  property  by  grant  or  con- 
demnation upon  payment  of  Just  compensation. 
Ryan  v.  Brown,  18  Mich.  106,  100  Am.  Dec.  154. 

Under  a  grant  or  condemnation  pro(»edlngH. 
a  canal  corporation  can  aoquire  no  greater  ri- 
parian rights  than  are  held  by  the  maker  of  it, 
and  although  Its  franchise  provides  that  It  shall 
be  seised  of  all  Its  lands  In  perpetuity.  United 
States  V.  Morris.  23  Wash.  L.  Rep.  745. 

A  municipal  corporation  must  make  a  very 
strong  cass  before  equity  will  permit  It  to  im- 
prove a  street  upon  a  pier  of  a  canal  company 
which  win  impair  essentially  the  enjoyment  and 
usefulness  of  the  canal,  where  tbe  company  has 
enjoyed  the  property  under  tbe  laws  of  the  state 
for  twenty  years.  Morris  Canal  ft  Bkg.  Co.  T. 
Jersey  City,  11  N.  J.  Eq.  13. 

Dam. 

An  agreement  between  canal  commissioners  as 
the  riparian  proprietors  of  one  bank  of  a  stream 
and  the  riparian  proprietor  of  land  on  tbe  op- 
posite side,  providing  for  tbe  rcconstnictlon  of 
a  dam  by  tbe  latter,  connecting  with  tbe  canal 
lands,  which  dam  had  been  accidentally  washed 
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sway  bj  ■  flood,  KUd  which  had  theretofore. 
With  the  consent  of  the  canal  commlBelonera, 
existed  for  more  than  forty  years,  and  by  wblch 
the  commissioners  secured  valaable  prKlleses  In 
relation  to  the  dWersloD  of  water  from  the  river 
into  the  canal,  also  the  right  to  lease  and  ase 
the  Burplas  water  over  and  above  that  needed 
for  nerlgation  for  the  purpose  of  water  power, 
being  a  settlement  of  litigation  between  the  par- 
ties regarding  the  water  rights.  Is  a  valid  agree- 
ment wblch  such  canal  comm  las  toners  had  the 
power  to  make.  Sanitary  DIat.  Adam,  178 
111.  40S,  68  N.  E.  743. 

Tin.  Rtghtt  of  owner. 

A  franchise  to  construct  locks  around  thu  bars 
at  the  falls  on  the  east  side  of  a  river  1b  ex- 
clusive, and  Infringed  by  a  franchise  permitting 
a  company  to  construct  a  canal  and  locks  around 
the  falls,  though  inch  canal  and  loeka  are  eon- 
Btmcted  on  the  opposite  side  of  the  river,  and 
extend  several  miles  In  length.  EnSeld  Toll 
Bridge  Co.  v.  Connecticut  River  Co.  7  Conn.  28. 

One  granted  an  exclusive  pilvUege  in  rcsp'ect 
to  the  consttuctlon  and  maintenance  of  a  naviga- 
ble channel,  which  monopoly  is  limited  to  a  spec- 
ified number  of  years,  may,  after  the  expiration 
of  such  period,  exercise  other  privileges,  such  as 
the  right  of  collecting  toll,  also  conferred  by 
the  grant  Grant  v.  Leach,  20  Ia.  Ann.  329,  86 
Am.  Dec.  403. 

A  grant  of  a  franchise  tor  a  canal  will  not 
prevent  the  legislature  from  authorizing  a  rail- 
road company  to  parallel  It,  and  thereby  impair 
or  annihilate  Its  profits.  Tnckahoe  Canal  Co.  r. 
Tuclcahoe  &  J.  River  R.  Co.  II  Leigh,  42,  3iJ 
Am.  Dec.  374. 

An  Injunction  will  not  be  iasned  to  restrain 
the  construction  of  a  railroad  under  authority 
of  the  legislature  along  the  right  of  way  of  a 
canal,  if  tlie  Injury  caused  to  the  canal  will  be 
merely  temporary,  and  can  be  compensated  tnr 
in  damaKCS.  Hudson  ft  D.  Canal  Co.  v.  New 
York  &  K.  R.  Co.  0  Paige,  828. 

The  fact  that  the  route  of  a  proposed  rail- 
road cannot  be  trsiveied  by  engines  without 
frightening  the  borses  on  an  adjoining  canal 
will  not  require  an  injunction  against  the  con- 
vtructlon  of  the  road;  that  remedy  will  be  re- 
served to  stop  the  use  of  engines  on  the  road  If 
experience  shows  that  they  cannot  be  used  with- 
out such  result.  Ibid. 

Until  the  adoption  of  the  Constitution  of 
1844  the  legislature  could  irrepealably  auth<H:- 
Ize  a  canal  corporation  to  take  such  land  and 
cause  such  flowage  as  were  essential  to  tbe  en- 
joyment of  Its  franchise,  subject,  only,  to  sab- 
sequent  proceedings  for  recovery  of  damages. 
Lehigh  Valley  R.  Co.  v.  McFarlln,  81  N.  J. 
Eq.  706. 

The  authority  conferred  by  the  New  York 
■tatutet  npon  canal  commissioners  to  enter  upon 
and  take  poBsesslon  of  lands  of  an  individual  for 
the  construction,  or  for  the  temporary  uee,  of 
the  canals  cannot  be  delegated  to  a  contractor 
for  repairs,  unlcaa  there  Is  a  special  power  of 
nibatttutlon.  St.  Peter  v.  Denistm,  58  N.  Y. 
416,  17  Am.  Rep.  256. 

The  fact  that  the  rights  of  a  canal  company 
are  held  for  a  quasi  public  use  furnishes  no  in- 
surmountable obstacle  to  the  appropriation  of 
such  rights  to  the  uses  of  the  state  for  the  pres- 
orvatlon  of  tbe  public  health  upon  Just  compen- 
sation being  made.  State,  Van  Belpen,  Prose- 
cutor, v.  Jersey  City,  58  N.  J.  L.  262,  S3  Atl. 
740. 

The  city  of  New  York  has  power  to  condemn 
for  street  purposes  a  private  navigable  canal  or 
water  way  connecting  with  the  harbor  and  to 
convert  it  into  an  ordinary  highway  for  vehicle 
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and  pedestrian  tnfltc  Re'  New  York,  64  App. 
Div.  604,  72  N.  Y.  Supp.  461. 

Newark,  New  Jersey,  has  not  the  power,  un- 
der the  act  February  20,  1S36,  to  lay  out  a 
street  longitudinally  over  tbe  Morris  canal ; 
nor  can  it  have  such  power  vlthont  making  com- 
pensation. State.  Hyde,  Prosecator,  t.  Newark, 
28  N.  J.  L.  52». 

ToUa. 

Whether  or  not  a  canal  company  can  lawfully 
demand  compensation  from  a  person  whom  It 
permits  to  pass  over  its  canal,  depends  upon  the 
language  of  Its  charter.  It  has  no  rights  of 
property  except  those  conferred  by  Its  charter, 
and  can  only  exercise  such  rights  of  property 
clearly  given  It  by  and  necessary  to  effectuate 
the  objects  of  the  act  creating  It.  Sturgeon  Bay 
ft  L.  M.  Canal  ft  Harbor  Co.  V.  Leatbam,  164 
111.  388.  46  N.  E.  422. 

A  cana)  company  has  no  right  to  take  toll 
from  passengers  who  pass  through  the  canal, 
unless  the  right  Is  expressly  conferred  by  Its 
charter.  Perrine  v.  Chesapeake  ft  D.  Canal  Co^ 
9  How.  172,  18  L.  ed.  92. 

One  who  constructs  a  canal  under  state  au- 
thority, and  dedicates  It  to  public  use,  baa  no 
right  to  take  toll  thereon  without  authority 
from  the  legislature.  State  v.  Olcott,  6  N.  H. 
74. 

The  opening  for  public  use  of  a  canal  builc 
for  the  accommodation  of  tbe  public  under  a 
charter  from  tbe  legislature  Is  equivalent  In  lav 
to  a  dedication  of  it  to  a  public  use;  and  no 
toll  can  be  demanded  unless  It  be  authorized 
by  the  charter.    Olcott  v.  Banflll,  4  N.  H.  587. 

An  act  of  Parliament  under  which  a  canal 
company  constructs  a  canal  and  receives  tolls 
for  its  use.  In  case  of  ambiguity,  will  be  con- 
strued against  the  company  and  In  favor  of  the 
public.  Stourbridge  Canal  v.  Wheeley,  2  Bam. 
ft  Ad.  793 :  Barrett  v.  Stockton  ft  D.  R.  Co.  2 
Mann,  ft  O.  184,  2  Scott  N.  R.  837. 

The  act  of  89  Vict.  chap.  28,  relating  to  rates 
of  tolls  on  canals,  does  not  prevent  canal  com- 
panies from  charging  a  lower  proportionate  rate 
of  tolls  tor  goods  carried  a  long  distance  than 
for  goods  carried  a  short  distance,  nor  from 
carrying  at  a  lower  rate  for  a  particular  In- 
dividual In  consideration  of  a  large  guarantee  of 
minimum  toil.  Strick  v.  Swansea  Canal  Co.  16 
C.  B.  N.  8.  245,  10  L.  T.  N.  S.  460,  12  Week. 
Rep.  711. 

The  fixing  by  Its  charter  of  the  toll  to  be 
charged  by  a  canal  company  does  not  prevent  It 
from  contracting  to  take  a  less  rate.  Delaware 
ft  H.  Canal  Co.  v.  Pennsylvania  Coal  Co.  21  Pa. 
131. 

A  contract  as  to  the  rate  of  toila  on  a  private 
canal  will  be  enforced.  Delaware  ft  H.  Canal 
Co.  V.  Pennsylvania  Coal  Co.  BO  N.  Y.  lOO. 

Where  the  state  grants  to  a  city  a  franchise 
to  construct  an  artificial  channel,  and  the  city 
contracts  with  Individuals  to  construct  the 
same,  who  are  to  receive  as  compensation  bonds 
of  the  city,  and  tta^  ore  authorised  to  collect 
toils  to  be  applied  to  the  payment  of  the  bonds, 
an  act  passed  by  the  legislature  after  the  com- 
pletion of  the  canal,  repealing  the  act  Incor- 
porating the  city,  does  not  affect  tbe  right  of 
such  individuals  to  collect  tolls  for  the  porpose 
of  discharging  the  bond.  The  leglslatore  has 
power  to  alter  or  repeal  an  act  cliarterlng  a  mu- 
nicipal corporation,  but  this  power  cannot  tM 
exercised  to  the  Injury  of  creditors  of  such  a 
corporation  or  persons  holding  contracts  with  It. 
Morris  V.  State  e»  rel.  Oussett,  62  Tex.  728. 

A  canal  company  cannot  collect  tolls  from 
tugs  carrying  no  passengers  or  freight,  but  en- 
gaged merely  Id  towing  TesselshSTlngpassengem 
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or  frelgbt  on  board,  where  such  compaay  Is  au- 
thorized by  Its  charter  to  collect  tolls  and 
charges  only  "apoa  all  boats,  Tenels,  steam- 
boata,  and  other  craft  used  for  the  transporta- 
tion of  freight  aod  paBsengeni."  Sturgeon  Bay 
ft  L.  H.  Canal  &  Harbor  Co.  t.  Leatbam.  164 
Ul.  239,  4K  N.  E.  422,  Affirming  62  111.  App.  386. 

In  the  absence  of  contract  a  tugboat  la  not 
liable  for  the  payment  of  tolls  dae  from  the 
Teasels  which  she  has  in  tow  for  passing  through 
a  channel  or  canal  conatmcted  by  private  en- 
terprise, the  proprietor  of  which  la  entitled  to 
collect  tolls.  The  Fox,  15  Fed.  689,  4  Woods, 
109. 

Under  a  statate  antborlalng  the  redaction  of 
canal  rates  whenever  It  appear*  to  the  sessions 
that  the  clear  profits  exceed  the  percentage  lim- 
ited by  Btatnte,  the  sessions  cannot  reject 
charges  and  ezpensea  stated  In  the  annnaJ  connt 
of  disbursements  for  new  works,  such  aa  a  res- 
errotr  and  steam  engine  which  the  company 
deemed  neeeMary,  and  which  were  erected  for 
the  support  and  Improvment  of  the  original  line 
of  canal ;  though.  If  such  new  works  bad  been 
merely  colorBhle  and  erected  for  purposes  col- 
lateral to  the  navigation,  such  charges  woold 
have  been  rightly  rejected.  Elng  t,  Qlamotgan- 
^Ire  Canal  Co.  12  East,  107. 

An  expense  Incurred  In  widening  and  deepen- 
ing a  canal  after  Its  completion  Is  part  of  the 
expense  attending  the  supporting,  maintaining, 
and  using  of  snld  navigation  within  the  mean- 
ing of  a  statate  providing  for  the  reduction  of 
toll  whenever  the  profits  after  deducting  such 
expensea  exceed  a  stated  per  cent  per  annum. 
Bex  V.  Glamorgnnshire,  7  Barn.  &  C.  722. 

Where  commisslonerB  of  navigation  reduce  the 
tolls  under  a  statute  providing  that  when  their 
Income  shonid  reach  s  certain  point  they  should 
be  redncRd  so  that  they  would  not,  together 
with  ceriain  dividends,  exceed  the  annual 
charges,  they  are  not  thereby  deprived  of  the 
right  to  again  raise  the  toll  when  necesalty  re- 
qnires  It.  Ooody  v.  Penny,  9  Mees.  Jfc  W.  687, 
11  L.  J.  Kxch.  N.  S.  289. 

The  receipt  by  a  canal  owner  of  toll 
on  logs  towed  through  the  canal,  with- 
out stipulation  that  toll  shall  be  paid  upon  the 
steamboat  or  tug  by  which  they  are  towed,  pre- 
cludes the  right  of  collecting  toil  on  such  steam- : 
boat.  Destrehan  v.  Louisiana  Cypress  Lumber 
Co.  45  La.  Ann.  920,  IS  So.  230. 

Where  an  act  of  Parliament  provided  that  a 
canal  company  should  not  take  higher  rates  of 
tonnage  than  should  for  the  time  t)elng  be  taken 
by  a  designated  company,  the  canal  company 
cannot  collaterally  attack,  but  Is  bound  'bj,  a 
resolution  of  such  company  reducing  Its  tolls. 
Monmouthshire  Canal  Nav.  Co.  V.  Kendall,  4 
Bam.  &  Aid.  433. 

A  canal  act  Imposing  a  toll  at  a  specified  rate 
upon  all  coal  navigated  upon  any  part  of  the 
canal  from  a  designated  place  or  from  any  place 
within  2  miles  thereof,  such  toll  cannot  be  Im- 
posed upon  coal  loaded  at  a  place  more  than  2 
miles  away,  although  conveyed  upon  a  part  of 
the  land  within  2  miles  of  the  designated  place. 
Britain  v.  Cromford  Canal  Co.  8  Bam.  h  Aid. 
139. 

Where  a  canal  act  gave  a  higher  rate  of  ton- 
nage for  light  goods  than  for  heavy  goods.  It 
will  be  constmed.  In  determining  whether  goods 
are  light  or  heavy  goods,  according  to  the  usage 
of  the  country  at  the  time  of  the  passage  of  the 
act.  Staffordshire  A  W.  Canal  Nav.  Co.  v.  Trent 
ft  M.  Canai  Nav.  Co.  (i  Taunt  151. 

Empty  boats  passing  through  a  canal  cannot 
be  subjected  to  toll  under  a  statute  providing 
that  no  boat  of  less  burden  than  20  tons  could 
pass  any  of  the  locks  without  paying  tonnage 
equal  to  a  boat  of  20  tona,  where,  prior  to  the 
pasaage  of  the  avt,  empty  boats  had  not  been 
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subjected  to  toll,  as  the  act  waa  merely  Intended 
to  pot  smaller  boats  upon  the  same  footing  as 
those  of  20  tons'  bnrden.  Leeds  ft  L,  Canal  Co. 
T.  Hostler.  1  Bam.  ft  C.  424.  2  Dowt.  ft  R.  556. 

Congress  Is  without  power  to  abolish  or  limit 
the  tolls  on  the  Louisville  ft  Portland  canal,  the 
stock  of  which  Is  owed  by  the  government,  so 
as  to  Impair  the  rights  of  the  holders  of  bonds 
secured  by  a  mortgage  on  the  canal  franchise 
and  revenues;  since  It  would  be  a  legislative 
attempt  to  destroy  veated  rights  and  take  pri- 
vate property  for  public  use  without  due  com- 
pensation. United  States  v.  Louisville  ft  P. 
Canal  Co.  4  Dill.  601,  Fed.  Cas.  No.  16,638. 

One  sued  tor  toll  for  passing  through  a  canal 
cannot  defend  on  the  ground  that  the  canal  la 
not  of  the  capacity  required  by  the  charter  of 
the  corporation.  Qulncy  Canal  v.  Newcomh,  7 
Met.  276,  30  Am.  Dec.  778. 

Eqnlty  will  restrain  the  owners  of  a  canal  at- 
feetfld  with  a  pnblic  Interest  from  either  ex- 
ceeding the  rates  prescribed  by  the  charter  un- 
der which  It  was  constructed,  or  from  charging 
unreasonable  and  excessive  tolls.  New  Tork  Co. 
V.  Consolidated  Rosendale  Cement  Co.  37  Hlac. 
746.  76  N.  y.  Bapp.  469. 

Damages  for  obatractlng  the  use  <tf  a  canal 
will  be  refused  when  the  canal  Is  not  open  for 
traffic.   Fairbanks  v.  Queen,  24  Can.  S.  C.  711. 

Injurt/  to  property. 

A  person  may  be  guilty  of  wilfully  and  ma- 
llclonsly  breaking  a  wasteweir  of  a  canal  in  vio- 
lation of  a  statute  forbidding  the  same,  although 
the  canal  had  been  abandoned  and  generally  dis- 
mantled, and  the  defendant  took  the  stone  from 
the  wasteweir  with  the  Intention  of  paying  for 
it.    State  V.  Dolg.  2  Rich.  L.  179- 

In  a  prosecution  for  malicious  trespass  In  cat- 
ting the  banks  of  a  reservoir  belonging  to  a 
canal  evidence  showing  that  the  canal  had  been 
abandoned  for  navigation  purposes,  and  that  the 
reservoir  bad  ceased  to  l)e  of  any  value  as  a 
feeder  to  the  same  for  the  purpose  of  navigation 
and  hydraulic  power,  being  the  wly  two  uses 
for  which  the  trustees  of  the  canal  bad  an  ease- 
ment, and  that  the  reservoir  caused  sickness  In 
the  neighborhood,  is  admissible  for  the  purpose 
of  showing  absence  of  malicious  Intent.  State 
V.  Bush,  29  Ind.  110. 

A  canal  company  bound  by  act  of  Parliament 
to  keep  Its  banks  in  good  repair  cannot  recover 
of  an  adjoining  landowner  for  excavating  his 
land  whereby  the  banks  fell  in,  nnlesa  the  banks 
were  In  good  repair  when  they  tell  in.  Staf- 
fordshire ft  W.  Canal  Navigation  v.  Hallen,  9 
Dowl.  A  R.  266,  6  L.  J.  K.  B.  154,  6  Bam.  ft  C. 
317,  30  Revised  Rep.  833. 

Where,  by  an  act  of  Parliament,  a  canal  com- 
pany was  bound  to  repair  the  banks  of  a  canal, 
it  must  construct  and  maintain  banks  adequate 
to  keep  the  water  In  Its  channel,  not  only  while 
the  adjoining  land  shall  remain  In  the  state  It 
was  In  when  the  canal  was  made,  but  when  It 
shall  be  applied  to  those  purposes  to  which  It 
might  have  been  applied  by  proprietors  iMfore 
the  canal  was  made ;  and  the  owner  of  the  ad- 
Joining  land  Is  not  liable  for  dicing  clay  pita 
therein,  and  thereby  causing  the  canal  banks  to 
give  way,  unless  the  difxing  of  the  pits  would 
have  caused  the  Injury,  even  though  the  bank  of 
the  canal  had  been  In  good  repair.  IMd, 

Cutting  through  an  embankment  of  a  public 
canal  to  obtain  a  water  supply  may  be  enjoined. 
Atty.  Gen.  v.  Cohoes  Co.  6  Paige,  133,  20  Am. 
Dec.  755. 

A  municipal  corporation  has  the  power  to  pass 
an  ordinance  Imposing  a  penalty  upon  the  own- 
ers of  boats  for  wilfully  or  neglisc^tly  injuring 
bridges  within  the  corporate  limits  while  navi- 
gating the  waters  of  a  canal  under  the  authority 
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conferred  bj  Its  charter  to  establish,  erect,  and 
keep  In  repair  bridges  wltbln  the  corporate  lim- 
its, to  Impose  lines  for  torfeitnres  and  penalties' 
for  the  breach  of  any  ordinance,  to  adopt  all 
ordinances  necessarj  and  proper  for  the  regula- 
tion of  the  police  of  the  city,  and  to  cftrijr  Into 
exeentlon  the  powers  conferred  by  its  diarter. 
And  a  preTlons  act  of  leglslatare  conferrlns  tbe 
power  on  tbe  canal  board  of  trastees  to  estab- 
lish sncb  rales,  b;-lawB,  and  regulations  In  re- 
latloD  to  transportatloo  on  tbe  canal,  the  con- 
duct of  boats  and  rafta,  and  the  geoeml  police 
of  the  canal,  as  are  usual  or  might  be  found 
necessary,  m  no  far  as  tbe  same  1b  repugnant  to 
the  power  conferred  upon  tlie  municipal  author- 
ities by  Its  charter,  must  give  way  to,  and  Im 
controlled  by.  It  Korab  OtUwa,  82  III.  121, 
83  Am.  Dec.  25S. 

It  Is  negligence  on  the  part  of  the  master  of 
a  canal  boat  if  a  bridge  was  injured  by  such  boat 
while  Its  rudder  would  not  work  In  tbe  ordinary 
way  so  as  to  be  able  to  guide  the  boat  under 
proper  cirenmstauces,  if  be  knew,  or  by  tbe  aae 
of  ordinary  pmdoice  migbt  have  known,  of  Its 
condition  beforo  undertaking  to  navigate  the 
boat.  Ibtd. 

Tbe  fact  tbat  tbe  owner  or  master  of  a 
canal  boat  was  not  on  board  at  the  time  tbe 
same  ran  Into  and  injured  a  bridge,  caiued  by 
negligence  in  handling  such  boat,  will  not  re- 
Iteve  him  from  liability  under  an  ordinance  of 
the  city  within  whose  limits  sncb  bridge  was 
located.  Imposing  a  fine  upon  the  owner  or  mas- 
ter of  a  boat  for  wilfully  or  negligently  Injor- 
ing  a  bridge  within  Its  limits.  Inasmuch  at  bla 
crew  were  on  board  and  were  under  his  Imme- 
diate command,  be  being  on  the  towpatb.  As 
commander  of  tbe  boat  it  was  bla  duty  to  bare 
been  on  Ixwrd.  or  to  bare  Intmated  it  to  the 
management  of  a  careful  and  competent  per- 
son. IHd. 

When  demnrrer  Is  made  to  a  declaration  aver- 
ring that  a  municipal  corporation  filled  Ita 
canal  to  the  Injury  and  damage  of  tbe  canal 
company  and  those  having  occasion  to  use  the 
canal,  the  prima  facie  acts  of  trespass  will  stand 
without  ezcnse  or  Justification,  and  the  plaintiff 
will  be  entitled  to  damages  to  his  mill.  Cum- 
berlund  &  O.  Canal  Corp.  v.  Portland,  62  He. 
604. 

In  an  action  for  a  continuing  nuisance  cre- 
ated by  wrongfully  filling  a  canal,  the  damages 

recovered  must  be  limited  to  sncb  as  had  been 
auBtalned  at  tbe  date  of  tbe  writ,  and  not  meas- 
ured according  to  the' diminution  In  tbe  value  of 
tbe  property.  Cumberland  &  0.  Canal  Corp.  v. 
Hltcblngs,  65  Me.  140. 

A  person  obstructing  a  canal  will  not  be  re- 
lieved from  liability  by  the  fact  that  a  street 
has  been  dedicated  to  the  public  across  the 
canal,  and  will  render  It  useless,  where  the 
street  has  not  been  fitted  or  prepared  for  nae. 
Charleston  Bice  UIIl  Co.  T.  Bennett,  18  8,  C. 
254. 

The  statute  of  limitations  begins  to  run  from 
the  date  of  the  fllUng,  wben  a  penalty  has  been 
Incuri*ed  under  a  canal  company's  charter  for 
flllliig  Its  canal,  the  offender  not  being  responsi- 
ble for  Its  continuance  when  It  was  made  a  part 
of  a  public  highway.  Cumberland  A  O.  Canal 
Corp,  T.  Hltchings,  57  Me.  146. 

A  canal  corporation  cannot  recover  from  a 
municipal  corporation  which  has  caused  a  por- 
tion of  ita  canal  to  be  filled  up  the  peaalty  pre- 
scribed In  Its  charter,  when  "any  person  shall 
wilfully,  maliciously,  or  contrary  to  law,  take, 
remove,"  or  otberwlae  injure  any  part  thereof 
under  pain  of  forfeiture  or  Indictment,  on  the 
ground  that  tbe  corporatlra  cannot  be  guilty  of 
malice.  Cumberland  ft  O.  Canal  Corp.  t.  Fort- 
land.  M  Me.  77. 

Emnlty  will  reatraln  a  railroad  company  from 
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obstructing  any  part  of  a  state  canal  wUdi 
conatitutes  a  pnblie  ha^way.  Com.  v.  Pitts- 
burgh &  C.  B.  Co.  24  Pa.  169,  62  Am.  Dec  872. 

But  a  mere  crossing  of  a  canal  by  a  railroad 
Involves  no  deatmctlon  or  serious  Impairment 
of  the  canal  franchise :  no  taking  thereof  for 
ezelnslve  nse.  State,  Lehigh  Valley  R.  Co., 
Prosecutor,  v.  Dover  &  B.  B.  Ca  43  N.  J.  L. 
628. 

Where  various  acts  of  Parliament  tacitly 
sanctioned  and  recognised  the  erection  of  a  draw- 
bridge over  a  canal,  it  must  be  assumed  to  have 

been  lawfully  erected,  although  certain  formal- 
ities reijulred  by  atatote  were  not  complied  with. 
Desjardlns  Canal  Ca  v.  Great  Western  B.  Co. 
27  n.  C.  Q.  B.  863. 

A  decIaratloD  Is  defective  which  charges  a 
railway  company  with  neglect  and  refusal  to 
open  a  drawbridge  over  a  canal  and  ao  permit 
vessels  to  enter  and  leave,  but  does  not  allege 
tbat  the  bridge  was  not  at  such  times  being  ac- 
tually used  by  tbe  railroad  company  for  the 
pasaage  of  Its  tralna.  Ibtd. 

A  railroad  company  whlcli,  by  nt^Ugently 
running  an  engine  Into  an  open  drawbridge 
crosslDg  a  state  canal,  obstructs  navigation,  will 
be  liable  for  the  loas  to  boatmen  who,  having 
commenced  their  voyages  before  the  otoetmc- 
tltm  oeetirred.  are  compelled  to  wait  at  tbe 
bridge  until  the  obstmctlou  Is  remofed.  Brlggs 
V.  New  York  C.  A  H.  R.  B.  Co.  30  Hun,  291. 

The  Sliult  St.  Marie  canal  board  have  such  a 
control  over  tbe  canal  and  Its  approaches  as  to 
be  authorised  to  remove  unlawful  obstructions: 
but  In  so  doing  they  act  at  their  peril,  and  be- 
come wrongdoers  if  they  Interfere  with  private 
pr<q)erty  lawfully  existing.  Ryan  v.  Brown*  18 
Mich.  198,  100  Am.  Dec.  154. 

A  municipal  corporation  Is  liable  for  Injuries 
to  a  mill  owner  by  back  water  caused  by  the  ob- 
struction ot  a  canal  by  the  fall  therein  of  a 
bridge  owing  to  a  defect  in  tbe  plan  arising  from 
the  carelessness  and  uoskllfulneaa  of  tbe  city 
engineer  acting  In  snbordinatloD  to  and  under 
the  dlrectltm  of  the  city  council.  Dayttm  T- 
Pease.  4  Ohio  St.  80. 

The  drawhig  oft  of  the  water  of  a  canni  tor 
tbe  purpoae  of  removing  the  materials  of  a 
bridge  which  bad  fallen  therein,  and  the  conse- 
quent Huspenslon  of  the  operation  of  a  mill  on 
such  c^nai,  are  as  c'early  tbe  necessary  resnlt 
nf  the  fall  of  the  bridge  tor  which  the  city 
maintaining  It  is  liable  to  the  mill  own«>r  as 
tbe  stoppage  of  Its  operations  by  the  backing  ot 
water  upon  it  by  the  obatractloB  of  the  canal. 
Ibid. 

Where  tbe  owners  of  adjacent  lands  construct 
a  canal  over  them,  agreeing  tbat  each  of  them 
and  the  pereons  boldlng  under  them  shall  have 
the  right  to  pass  upon  the  canal  with  vessels,  the 
grantee  of  <Hie  cannot  drive  piles  In  the  canal 
80  as  to  render  navigation  more  dlfllcult.  Page 
V.  Young,  106  Mass.  313- 

An  Injunction  will  not  be  granted  to  re- 
atraln an  alleged  Injury  to  the  right  of  navi- 
gating the  baaln  of  a  canal  where  Its  exercise 
has  been  long  before  effectually  prevented  by 
the  acts  of  others  than  defendants,  for  which 
neither  they  nor  their  grantors  were  responsi- 
ble, and  the  damages  which  would  be  anlTered  by 
tbe  threatened  acta  would  be  merely  nominal, 
and  especially  where  the  right  Is  doubtful.  Gr- 
kenbrecher  v.  Este.  1  CIn.  Sup.  Ct.  Rep.  368. 

An  Injunction  will  not  be  Issued  to  restrain 
an  encroachment  on  a  eanal  If  It  does  not  ma- 
terially interrupt  the  water  way:  the  Injury,  If 
a  public  nuisance,  being  remediable  by  Indlct- 
uient,  and.  If  a  private  one,  by  an  action  at 
law.  Morris  Canal  ft  Bkg.  Co.  v.  Fagin,  22  N. 
J.  Eq.  430. 

Tbe  provision  of  a  charter  imposing  the  duty 
npon  a  canal  company  of  keeping  its  canal  open 
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and  In  good  condition  does  not.  In  tbe  abwnco 
«f  a  proTlsloD  tbereln  ezpreasl;  creating  a  lla- 
bllltT  in  favor  ot  anj  Indlvldua]  Injnred  bj  a 
breach  of  sack  daty,  bring  a  right  of  action  for 
damages  to  one  onable  to  ahip  lumber  throngh 
the  canal  becaase  of  the  breach  thereof,  within 
a  statute  providing  that,  all  snlta  for  the  en- 
forcement of  rigbta  accruing  to  IndiTldnale  nn- 
statutee,  acts  of  Incorporation,  or  by  op- 
eration of  law,  ehall  be  broaght  within  twenty 
Teara.  Savannah  A  0.  Canal  Co.  Shnman,  68 
Oa.  ITl,  2S  fl.  B.  410. 

Taw. 

Tbe  state  may  tax  the  use  of  a  canal  or  navl- 
gatlon  franchise  which  It  hts  granted,  by  Im- 
posing a  tax  on  tbe  tonnage  carried,  it  being 
compensation  for  tbe  grant.  Com.  v.  Philadel- 
phia ft  R.  B.  Co.  62  Pa.  2S6. 

The  exemption  from  taxation,  given  in  Ita 
charter,  of  all  the  property  of  the  Morris  Canal 
Company  used  for  actual  and  necessary  purposes 
of  canal  navigation,  doe*  not  extend  to  a  house 
and  lot  where  Its  assistant  superintendent  re- 
sides. State.  Morris  Canal  ft  Bkg.  Co.,  Prose- 
cutor, T.  Cleaver,  40  N.  J.  L.  467. 

The  public  benefits  anticipated  from  a  canal 
company  are  sufficient  consideration  for  Its  ex- 
emption from  taxation.  Carondelet  Canal  Nav. 
Co.  T.  New  Orleans,  44  La.  Ann.  894,  10  8o. 
871. 

Undermining. 

Under  statute.  If  a  canal  company  would  pre- 
vent the  owner  of  a  mine  from  working  tt  with- 
in 20  yards  of  a  tunnel,  It  must  pay  the  value 
of  the  minerals.  Bimlngluun  Canal  Co.  t. 
I>ndley.  7  Hnrlst.  ft  N.  968,  9  Jur.  N.  U.  24 ; 
Birmingham  Canal  Co.  T.  Swindell,  7  Hnrlat  ft 
N.  980,  note. 

Under  a  canal  act  which  gave  the  canal  com- 
pany power  to  prevent  worlilng  mines  within  10 
yards  of  tbe  canal  upon  making  compentHttlon 
to  the  owner  of  tbe  minerals,  the  canal  company 
«an  stop  all  dangerous  working,  even  though  It 
be  at  a  greater  distance  than  10  yards  from  the 
canal,  but  only  upon  making  compensation  as 
provided  by  the  act  as  to  a  less  distance.  Mid- 
land R.  Co.  T.  Checkley,  36  L.  J.  Ch.  N.  S.  880. 
L.  R.  4  Eq.  10,  16  L.  T.  N.  B.  260,  15  Week. 
Sep.  671. 

Where  a  canal  Is  Injured  by  tbe  operation  of 
a  mine,  tbe  canal  company  Is  without  a  right 
of  action  against  the  mine  owner  for  such  in- 
jury, where  such  company  had  neglected  to  pur- 
chase the  mine  under  a  statute  authorizing  It  to 
stop  the  operation  of  the  mine  upon  paying  com- 
pensation to  the  owners.  Wyrley  ft  BL  Canal 
NaT.  Co.  T.  Bradley.  7  Bas^  898,  8  Bevlsed 
Bep.  642. 

A  provision  In  a  statute  authorizing  the  (Con- 
struction of  a  canal,  which  declares  that  It  shall 
be  lawful  for  tbe  owner  of  mines  aud  quarries 
over  which  the  canal  may  be  constructed  lo 
work  all  such  mines  and  quarries,  provided  that 
In  BO  doing  no  Injury  be  done  to  the  navigation, 
and  anything  therein  contained  to  tbe  contrary 
notwithstanding,  when  construed  In  connection 
with  another  section  ot  tbe  statute  which  pro- 
vides that.  If  the  canal  company  Is  not  willing 
to  pemit  the  operation  of  the  mines,  it  shall 
pnnbase  tbe  same  of  the  mine  owners, — does 
not  make  mine  owners  liable  for  tbe  damages 
done  to  the  navigation  by  the  operation  of  the 
mines,  where  tbe  navigation  company  has  not 
purchased  them ;  but  they  are  liable  only  for 
Aunagea  ariaing  from  an  Improiwr  and  nnuaoal 
mode  of  operation.  Dudley  Canal  Nav.  Co.  v. 
Oraselrook,  1  Bam.  ft  Ad.  SO,  8  L.  J.  K.  B. 
961. 

Where  a  statute  which  authorises  tbe  con- 
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stmctlon  of  a  canal  near  a  mine  makes  the  mine 
owner  liable  If  he  causes  Injury  to  the  canal,  be 
cannot  escape  liability  on  tbe  ground  that  tba 
canal  company  failed  to  take  advanuge  of  the 
provision  of  the  statute  which  authorised  it  to 
purchase  the  minerals  lying  near  the  canal  In 
case  the  mine  owner  desired  to  work  the  mine 
at  that  point.  Knowles  v.  Lancasbli-e  ft  T.  R. 
Co.  L.  R.  14  App.  Cas.  246,  fi9  L.  J.  Q.  B.  N.  S. 
89,  61  L.  T.  N.  8.  01.  M  J.  P.  108,  Affirming  L. 
R.  20  Q.  B.  Dlv.  SOI.  The  court  distinguished 
this  case  from  the  Dudley  Case,  1  Barn,  ft  Ad. 
50,  8  li.  J.  K.  B.  S61,  on  the  ground  that  the 
statutes  In  tbe  two  cases  differed. 

Altboogh  a  statute  authorising  the  construc- 
tion of  a  canal  does  not  authorise  tbe  company 
to  purchase  the  land,  it  will  be  presumed,  in  the 
absence  of  a  provision  to  tbe  contrary,  lhat. 
where  the  statute  authorises  compensation  to 
landowners.  Its  Intention  Is  to  give  the  canal 
company  a  right  ot  support  tor  the  canal  so  as 
to  prevent  the  landowners  from  working  tbtilr 
mines  beneath  it ;  though  the  court  said  that  tf 
the  statute  bad  not  provided  for  compensation, 
it  would  have  been  a  strong  argument  against 
the  legislature  having  Intended  that  the  right 
of  support  should  accompany  tbe  right  to  make 
and  maintain  the  canal.  London  ft  N.  W.  R.  Co. 
V.  Evans  L1898]  1  Cb.  16,  62  L.  J.  Ch.  N.  S.  1, 
2  Reports,  120,  67  L.  T.  N.  8.  680,  41  Week. 
Bep.  149.  Reversing  [1882]  2  Cb.  482, 

JnrUatetUM. 

Tbe  fact  that  the  statute  gires  canal  conunla- 
sloners  Jurisdiction  over  that  part  of  a  navlga. 
ble  river  extending  for  1,000  feet  above  and  be- 
low dams  and  locks  erected  for  the  use  and  ben- 
efit of  the  canal  does  not  extend  their  conlrol 
over  tbe  entire  river.  Canal  Comrs.  v.  East  Pe- 
oria, 179  111.  214,  S8  N.  B.  988. 

Canal  commissioners  cannot  maintain  a  bill 
in  equity  In  their  official  name  as  canal  com- 
missioners to  enjoin  tbe  commission  of  a  public 
nuisance  to  the  naTlgabie  portloD  of  a  river 
outside  ot  tbelr  Jorlsdlctloo  and  control.  IWd. 

IX.  Abandonment  and  trantfer. 

Tbe  question  whether  appropriation  of  land 
for  canal  purposes  Involves  the  fee,  or  only  an 
easement  (see  tupra,  II.  c),  has  Its  chief  Im- 
portance In  determining  the  effect  of  an  aban- 
donment of  tbe  enterprise,  or  an  attempt  to 
transfer  the  property  to  another,  or  devote  It  to 
a  new  nse. 

Bate  or  leaae  by  private  corporation. 

The  owner  of  a  canal,  holding  It  subject  to 
the  rl^t  of  a  public  to  navigate  It  under  eer- 
tain  regulations,  baa  no  right  to  sell  such  canal 

or  any  part  thereof  in  a  way  that  would  Inter- 
fere with  tbe  full  performance  of  Its  obligations, 
unless  authorised  by  statute.  New  Tork  Cement 
Co.  V.  CouBolldated  Rosendale  Cement  Co.  70 
App.  Dlv.  285,  78  N.  V.  Snpp.  531. 

The  state  may  authorize  a  canal  company  to 
surrender  Its  charter  and  confer  Its  property 
upon  another  company,  with  tbe  proviso  that  tbe 
latter  shall  pay  Its  debts.  Smith  v.  Chesapeake 
ft  O.  Canal  Co.  14  Pet.  45,  10  L.  ed.  347. 

Under  the  North  Carolina  statutes,  a  stile  of 
the  real  property  of  a  navigation  corporation 
must  Include  a  sale  to  the  same  party  uf  tbe 
corporation  franchises,  that  the  public  conven- 
ience may  be  subserved  by  retaining  the  facili- 
ties Intact  while  changing  ownersQlp.  Gooeh  v 
McOee,  83  N.  C.  59.  85  Am.  Rep.  658. 

A  canal  company  granted  l>y  Its  charter  the 
power  to  lease  without  limitation  or  restriction 
may  lease  Its  entire  corporate  property  and 
rights,  and  subrogate  others  to  all  Its  corporate 
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povers  and  ptiTllegeik  Gabemator  T.  New  Or- 
leans, 20  La.  Ads.  106. 

Wtiere  the  aale  of  a  canal  la  made  bj  Ttrtne 
of  a  atatate,  which  omits  any  permission  to  sell 
tbe  f  ranch  Ism  under  which  It  has  heen  op- 
erated as  a  pabllc  way,  and  makes  no  direct 
proTlslon  that  the  property  shall  be  sold  sub- 
ject to  the  obligations  of  the  owner  toward  It. 
bat,  on  the  contrary,  girt*  permlsdoa  to  dlscon- 
tlnae  It,  or  sell  It  In  parte  It  desired,  the  pur- 
chaser takes  It  as  private  property,  and  Is  not 
bound  to  keep  It  open  as  a  public  way  as  re- 
quired by  the  act  which  created  It.  New  York 
Cement  Co.  v.  Consolidated  Rosendale  Cement 
Co.  76  App.  DlT.  285,  78  N.  T,  Snpp.  881. 

Where  a  city,  which  has  been  granted  a 
franchtM  by  the  state  to  coastraet  a  water 
channel  and  collect  tolls,  grants  tbe  franchise 
to  an  Individual,  and  It  Is  provided  by  a  city 
ordinance  that  the  grantee  shall  have  the  rtgbt 
to  collect  tolls  in  the  name  of  tbe  city,  the  tv- 
fnsal  of  the  dty  to  permit  tbe  oas  at  Its  name 
ai  plaintiff  the  grantee,  In  an  action  for  tbe 
collection  of  tolls,  cannot  defeat  the  right  of  the 
grantee  to  collect  the  tolls ;  but  he  may  main- 
tain the  action  In  hia  own  name.  Morris  v. 
The  Leona,  62  Tex.  36. 

One  entering  into  the  possession  of  a  canal, 
and  receiving  the  tolls  under  a  demise  which 
was  never  executed,  holds  under  a  license  rev- 
ocable at  any  time ;  and,  although  never  bav- 
ins been  disturbed,  and  having  received  tbe  tolls 
for  the  entire  period,  has  not  held  under  the 
right  stipulated  tor  In  the  Indenture,  and  Is  not 
liable  on  the  covenants  therein  expressed  to  pay 
a  gross  sum  for  such  right.  Swatman  y.  Am- 
bler, 8  Exoh.  72,  22  L.  J.  Bxcb.  N.  S.  81. 

A  lease  of  a  canal  with  Its  appurtenances  will 
not  be  annulled  on  the  ground  that  the  lessee 
baa  constracted  but  9  basins  Instead  at  16  as 
be  contracted  to  do,  where  the  dimensions  ^ 
the  9  equal  those  prescribed  for  the  16,  and  the 
Interests  of  commerce  have  not  suffered.  State 
T.  Taylor,  28  La.  Ann.  460. 

A  manafaetaring  coiporatlon  which  succeeds 
to  the  franchise,  "subject  to  all  tbe  duties  and 
liabilities,"  of  a  corporation  authorised  to  con- 
struct a  canal  around  falls  In  a  stream  In  which 
the  public  has  rights  of  floatage  1b  subject  to 
all  the  limitations  upon  tbe  powers  of  the  canal 
corporation.  Including  a  negative  limitation  not 
to  build  a  dam  which  would  Interfere  with  the 
public  right  of  floatage  In  such  stream.  Con- 
necticut River  Lumber  Co.  v.  Olcott  Falls  Co. 
66  N.  H.  290,  13  L.  R,  A.  826,  21  Atl.  1090. 

Transfer  tg  government. 

A  constitutional  provislwi  that  state  canals 
shall  not  be  sold  applies  only  to  tb«  canals 
while  tbey  continue  to  be  sneb,  snd  not  to  casea 
where,  as  the  result  of  nataral  causes,  Omj  ar« 
of  no  further  use  to  the  public.  People  T. 
Stephens,  13  Hun,  17. 

The  grantee  of  a  state  canal  Is  bound  so  to 
maintain  and  manage  It  that  It  can  be  used 
with  reasonable  safety  and  convenience  by  tbe 
public,  and  he  Is  liable  for  a  failure  to  exercise 
reasonable  and  ordinary  care.  He  Is  neither  a 
common  carrier  nor  an  Insurer.  Pennsylvania 
Canal  Co.  v.  Burd,  90  Pa.  2S1. 

When  a  purchaser  of  a  state  canal  is  only  re- 
quired to  keep  and  put  it  in  as  good  repair  and 
operating  condition  as  it  had  been  In  at  any 
time  during  Its  ownership  by  the  state,  he  Is  not 
liable  t<tv  failure  to  make  Improvements  or  to 
correct  errors  of  the  state  In  tbe  manner  of  con- 
Btrnction.  Penn^iTsnia  Canal  Co.  t.  Manning, 
87  Fa.  240. 

A  grantee  of  state  canals  authorised  to  alter, 
enlarge,  and  Improve  them  and  make  a  stack- 
water  navigation,  may  maintain  tbe  worka,  as 
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thus  enlarged.  In  full  operating  eondltloii.  Free- 
land  V.  FennsylTanla  EL  Co.  66  Pa.  91,  5  Am. 

Rep.  829. 

Tbe  parchaaer  of  a  state  canal  conid  take  oalj 
such  land  as  bad  been  taken  tnj  tbe  state  for  Its 
works,  and  be  obtains  no  rl^t  to  land  eortretf 
by  a  basin  opened  with  the  commlssionerB*  cod- 
flcnt  for  the  convenient  making  and  repairing: 
of  boats,  and  used  by  the  public  In  conneetloD 
therewith.  Western  PennsylTanla  B.  Co.  T. 
Sharp,  4  Walk.  rPa.)  267. 

Under  a  deed  relinquishing  and  transferring 
to  a  city,  to  which  the  use  of  a  portion  of  a 
canal  for  water  purposes  was  previously 
granted,  whatever  Interest  remains  in  the  state 
In  the  "bed"  of  that  portion  of  tbe  canal,  con- 
▼e^  tbe  whole  canal,  Indadlng  tite  lands  naca 
for  tbe  support  and  maintenance  of  tbe  canal, 
the  towpath,  and  berme  bank,  as  well  as  the  bot- 
tom of  the  canal,  and  not  merely  bo  much  as  lies 
between  blgh-water  mark,  occupied  by  the  water 
of  tbe  canal  betwem  tbe  banks  thereof.  Pal^ 
V.  Cherry.  17  Oblo  C.  C.  B79,  Afflmwd  In  6S 
Ohio  St.  644,  44  N.  E.  1143. 

Under  a  statute  providing  for  the  sale  of  a 
state  canal,  and  enacting  that  immediately  after 
the  purchaser  shall  take  possession  he  ahaJl 
keep  the  canal  in  good  repair  and  operating  coo- 
dltlon.  he  Is  liable  for  losses  sustained  by  l>oac- 
men  If  he  does  not  commence  the  r^Mlr  wltblo 
a  reasonable  time,  aud  is  not  responsible  for 
unavoidable  accidents  by  sudden  storms  or  floods 
If  he  makes  the  repairs  as  soon  as  reasonably 
practicable.  PennsylTanla  B.  Co.  v.  Patterson. 
78  Pa.  491. 

Where  the  Constitution  prohibits  disposing  of 
any  portion  of  the  state  canals,  and  a  statute 
provides  that  no  basin  on  tbe  canal  Aall  t>e  con- 
structed without  written  permission  from  the 
cBnal  commissioners,  it  will  be  presumed  after 
the  lapse  of  many  years  that  tbe  use  of  a  baslik 
was  begun  under  permission,  so  that  no  title  by 
prescription  has  been  acquired.  Bnrtiank  t. 
Fay,  5  Lens.  397. 

A  sale  and  conveyance  by  tbe  state  of  a  cer- 
tain portion  of  a  canal  "with  the  water  power 
and  appurtenances  thereunto  belonging.  Includ- 
ing its  banks,  margins,  towpatbs,  side  cats, 
feeders,  t>aslns,  right  of  way,  drains,  water  pow- 
er, structures,  and  all  the  appurtenances  there- 
unto belonging," — pasBca  title  to  land  lying  con- 
tiguous to  the  canal,  set  apart  by  the  state  for 
the  use  of  the  canal  or  Its  occupation  and  en- 
joyment, or  essential  to  Its  use  and  enjoyment 
viewing  tbe  canal  as  a  whole,  although  sncb 
land  may  not  be  essential  to  the  complete  en- 
Joyment  of  the  Isolated  portion  conTcyed, 
where,  although  the  state,  by  tbe  sale  of  the 
canal,  abandoned  it  as  a  proprietor,  yet  the 
course  of  legislation  showed  an  Intent  to  en- 
courage Its  completion  and  use  as  an  oitirety. 
and  there  Is  nothing  to  show  tliat  the  pur- 
chasers of  the  several  parts  were  not  to  tsJn 
all  that  was  essential  to  tlM  use  and  enjojnaieat 
of  the  whole  as  a  canal.  Indiana  Cent.  Canal 
Co.  V.  State,  68  Ind.  675. 

A  state  la  estopped  from  denying  tliat  land 
lying  contiguous  to  a  portion  of  a  canal,  and 
set  apart  by  its  authorised  sgmts  for  tbe  use 
of  the  canaJ,  Is  essential  to  the  enjoyment  of 
that  portion  of  the  canal,  so  as  to  pass  with  a 
conveyance  of  the  latter.  In  the  absence  of  no- 
tice to  the  purchaser,  prior  to  tbs  sale,  that 
sucb  dedication  bad  been  revoked,  and  title- 
thereto  passed  by  the  deed  to  the  canal  wltboat 
reference  to  tbe  question  whether  or  not  It  was 
essential  to  tbe  full  enjoyment  of  tlut  portion. 

It  was  tbe  rigbt  and  duty  of  tbe' governor 
and  auditor  of  a  state,  antborited  by  a  statute 
to  sell  and  convey  a  canal  with  all  its  appur- 
tenances, and  which  property  could  not  be  pre- 
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cfwly  IdeotUed  by  reference  to  saeh  rtatate,  to 
point  out  and  Identity  to  the  parchaser  tbe  par> 
tlcnlar  property  to  be  Included  In  the  sale ;  and 
their  act  In  pointing  ont  any  partlcnlar  property 
BB  belnff  a  part  of  tbe  canal  to  be  sold  will  be 
prima  facie  evidenM  that  It  vas  sacb ;  bnt  tbla 
presnmptlon  may  be  rebatted  erldence  tbat 
the  same  was  not  a  part  of  the  property  which 
said  offlcers  were  authorized  to  sell,  and,  in  such 
case,  the  purchaser  woald  not  tske  title  thereto, 
although  tbe  state  dtd  not  rescind  tbe  contract 
and  place  blm  in  statu  quo.  Jbid. 

Parcbaaers  of  a  state  canal  are  not  liable  for 
eottseonentlal  damages  who  take  subject  to 
claims  or  other  demands  against  the  commMi- 
wealth,  and  without  having  greater  liability  for 
injuries  caased  In  the  performance  of  Its  char- 
ter dotles,  as  sacb  damages  cannot  be  recovered 
In  cases  of  pablle  Improrements  unless  the  re- 
covery Is  expressly  aatborised.  West  Branch  & 
8.  Canal  Co.  t.  Mnlllner,  6S  Ph.  367. 

No  adverse  possession  can  bar  tbe  grantee  of 
a  state  canal  from  recovering  land  originally 
taken  therefor  by  the  state,  unless  maintained 
for  twenty-one  years  after  date  of  such  grant, 
as  time  does  not  ran  against  tbe  state.  Penn- 
sylvania Canal  Co.  v.  Harris,  101  Pa.  80. 

Neither  the  organization  of  a  coal  company 
tor  the  purpose  of  entering  Into  a  contract  with 
canal  tmateea  to  keep  a  canal  In  repair  and  fit 
for  navlgatltm,  and  advancing  money  neces- 
sary for  that  purpose  In  consideration  of  re- 
ceiving the  tolls  and  revennes  of  the  eanal,  nor 
the  contract  when  entered  Into,  Is  void  as  being 
against  public  policy,  where  the  canal  was  not 
self'sastalning,  and  the  tmstees  were  not  able  to 
keep  tbe  same  In  repair  want  of  fnnds. 
Weaver  v.  Wabash  &  Erie  Canal,  28  Ind.  112. 

A  purchaser  of  a  state  canal  takes  subject  to 
all  tbe  obligations  Incurred  by  the  state,  but  the 
means  at  enforcing  Its  fulfilment  may  be  greater, 
as  be  Is  liable  to  an  action  at  law  If  In  default, 
whereas  the  state  was  not.  Com.  ew  ret.  Cass 
V.  Pennsylvania  B.  Co.  51  Pa,  851. 

A  parchaser  of  state  canals  Is  liable  only  for 
existing  obligations  against  the  state  under  tbe 
statutes  when  he  takes  subject  to  any  and  all 
claims  fbr  damages  or  other  demands  against 
the  commonwealth  If  established.  Delaware 
Dlv.  Canal  Co.  v.  McKeen,  52  Pa.  IIT. 

The  tolls  on  a  state  canal  that  the  legislature 
has  directed  to  be  paid  to  a  railroad  company 
as  inducement  for  the  construction  of  Its  road 
constitute  a  charge  against  the  sulneqaent 
grantee  of  the  canal,  since  he  takes  sabjeet  to 
the  contracts  and  agreements  of  the  state  with 
respect  thereto.  West  Branch  Canal  Co.  v.  El- 
mlra  &  W.  R.  Co.  55  Fa.  180. 

A  State  having  by  law  agreed  with  a  railroad 
company  to  pay  it  the  tolls  derived  from  trafflc 
which  It  brings  to  the  canal,  subsequent  par 
cbasera  of  tbe  canal  take  them  with  full  knowl- 
edge of  the  laws,  and,  whether  this  be  called  a 
contract  or  arrangement,  they  are  bound  to  car- 
ry it  out  in  perfect  and  entire  good  faith.  Wil- 
llamsport  &  B.  R.  0>.  v.  Com.  88  Pa.  288. 

The  purchaser  of  an  abandoned  canal  bed 
through  which  water  Is  flowing  to  the  mill  of 
another  cannot  obstruct  that  flow  when  it  was 
obtained  under  a  perpetual  grant  from  the  state, 
and  enjoined  upon  the  corporation  purchasing 
the  canal  by  Its  charter.  Beaver  Falls  Water 
Power  Co.  V.  Wilson,  83  Pa.  83. 

Where  lots  are  conveyed  to  tbe  state  "In  aid 
of  the  canal  funds  of  said  state,"  on  a  portion 
of  which  the  canal  commissioner  constmeted  a 
basin  and  channel,  through  which  water  is  used 
In  locking  boats  on  the  canal,  and  the  surplus 
for  hydraulic  purposes,  the  state  Is  prohibited 
by  tbe  act  of  February  7,  1826  (24  Ohio  Laws, 
68).  i  2,  from  selling  or  conveying  such  portions 
of  the  lots,  and  a  deed  from  the  state  of  all 
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of  the  lots  win  be  void  aa  to  auch  portion. 
State  V.  Snook.  68  Ohio  St.  621,  42  N.  G.  544. 

The  state  having  taken  tbe  fee  In  all  the  land 
necessary  for  tbe  permanent  use  of  Its  canals, 
the  grantees  of  the  canals  acquired  a  like  title, 
which  did  not  revert  upon  tbe  abandMiment  of 
the  canal.  Williamsport  T.  Pennsylvania  B.  Co. 
8  Pa.  Co.  Ct.  8B0. 


^bofufomnrnt. 

One  who  tranafen  to  a  corporation  the  right 
to  open  a  canal  across  bis  land  Is  entitled  to 
receive  back  the  property  free  from  the  servi- 
tude, where  thirty  years  have  passed  without 
the  privilege  being  availed  of,  and  the  corpora- 
tion, by  using  the  premises  for  railroad  pur- 
poses,  has  rendered  the  construction  of  tbe  canal 
Impracticable.  Marlgny  v.  Pontchartraln  B. 
Co.  15  La.  Ann.  427. 

Where  a  statute  authorising  tbe  construction 
of  a  canal  Is  silent  as  to  the  time  within  which 
it  Is  to  be  completed,  It  will  not  be  Implied  that 
It  was  to  be  completed  within  a  reasonable  time. 
Thlcknesse  Lancaster  Canal  Co.  4  Mees.  A  W. 
482,  8  L.  J.  Bxcta.  N.  S.  48. 

A  state  which,  by  acts  of  Its  legislature, 
throws  obstacles  In  tbe  way  of  the  completion 
of  a  canal  whlcb  it  authorized  individuals  to 
construct,  cannot  claim  a  forfeiture  of  the  grant 
on  account  of  the  noncompletlon  of  the  eanal 
within  the  time  provided.  State  em  rel.  Belden 
V.  Burgess,  23  La.  Ann.  226. 

Failure  of  o  canal  company  for  twelve  months 
to  keep  In  repair  sections  of  its  canals  which  It 
has  leased,  but  has  not  abandoned,  Is  not  Justl- 
fled  by  a  statute  authorizing  It  to  abandon,  lease, 
or  sell  any  portion  or  portions  of  Its  canal,  so 
as  to  relieve  It  from  forfeiture  of  Its  charter  for 
such  failure,  under  a  provision  of  the  charter 
that  If,  after  the  completion  of  the  canal,  the 
corporation  shall  for  twelve  months  fall  to  keep 
It  In  repair,  it  shall  cease  to  exist  and  Its  char- 
ter be  forfeited.  State  em  ret  Atty.  Gen.  v. 
Pennsylvania  ft  0.  Canal  Co.  23  Ohio  St.  121. 

That  Its  canal  would  not  be  remunerative  If 
kept  open  and  in  a  navigable  condition  Is  no 
excuse  for  tbe  failure  of  the  canal  ecnnpany  to 
perform  Its  Imperative  duty  under  Its  charter 
to  so  maintain  It,  where  It  still  retains  Its  fran- 
chises. Savannah  A  O.  Canal  Co.  v.  Shaman, 
91  Ga.  400.  17  S.  E.  837. 

One  who  sustains  special  damage  by  being 
obliged  to  ship  lumber  by  a  more  circuitous  and 
expensive  route  owing  to  the  unnavlgable  condi- 
tion of  a  canal  which  It  Is  a  canal  company's 
Imperative  duty  under  Its  charter  to  keep  open 
and  In  a  navigable  condition  may  compel  the 
performance  of  tbat  duty  by  mandamus.  Ibid. 

A  canal  corporation  cannot  lose  title  to  land 
legally  taken  for  Its  purposes  When  unused  for 
less  than  tbe  prescriptive  period.  Abandonment 
cannot  be  inferred  from  Its  Inactivity.  Union 
Canal  Co.  v.  Ymatu,  1  Whart  410,  30  Am.  Dec. 
212. 

The  charter  of  a  navigation  company  is  few- 
felted  where  Its  canal  is  fllUug  up.  Its  harbor 
dangerous.  Its  works  abandoned,  and  a  less  depth 
of  water  is  maintained  In  the  canal  than  that 
called  for  by  Its  charter,  so  that  tbe  object  of 
Its  Incorporation  has  failed.  State  T.  New  Or- 
leans Nav.  Co.  7  La.  Ann.  678. 

The  charter  of  a  navigation  company  required 
to  keep  8  feet  of  water  in  its  canal  at  low  tide 
will  not  be  forfeited,  although  the  water  is  oc- 
casionally of  loss  dsptb  In  consequence  of  ex- 
treme low  stages  of  tbe  lake  with  which  It  con- 
nects. Ihid. 

The  rights  of  a  state  In  a  canal  are  not  lost 
by  nonuser,  as  no  neglect  Is  chargeable  against 
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the  state.  Com.  Plttatraitfi  ft  C.  R.  Co.  24 
Pa.  158,  62  Am.  Dec.  872. 

The  character  of  a  qnast-pabnc  highway  per- 
tains to  the  canal  only,  and  when  It  la  aban- 
doned that  character  doea  not  attach  to  the  bed. 
PlttBbursh  &  L.  E.  B.  Co.  T.  Brace,  102  Pt.  28. 

The  Icglslatare  may  aattaorlse  a  canal  com- 
pany to  abandon  Ita  canal  wlthoat  Incurring  lia- 
bility to  those  damo^red  thereby.  Fredericks  t. 
PenniTlyanla  Canal  Co.  109  Fa.  BO,  2  AtL  48. 

A  canal  corporation  falling  to  maintain  na-rl- 
gatlon  In  ac«trdance  with  the  regolrementa  of 
Ita  charter  Is  not  liable  therefor  In  a  suit  by  an 
Individual  showing  no  further  damage,  except 
In  degree,  than  that  snffered  by  every  person  de- 
siring to  nee  the  canal,  as  soch  damage  is  not 
apeclal.  Snylor  t.  Pennsylvania  Canal  Co.  188 
Pa.  16T,  38  Atl.  BflS. 

After  the  lawful  abandonment  of  a  pnbilc 
canal,  subsequent  acts  of  repairing  will  not  nul- 
lify the  abandonment.  Fredericks  ▼.  Pennayl- 
vanla  Canal  Co.  16  Phlla.  605. 

A  grant  to  a  canal  company  by  the  state, 
through  the  legislature,  of  the  right  to  abandon 
a  portion  of  Its  canal,  not  only  waives  any  for- 
feiture which  would  be  Incurred  if  abandoned 
without  SQCh  permission,  but  also  releases  It 
from  other  datles  owing  to  Itself  alone,  so  as  to 
discharge  the  canal  company  from  Its  charter 
dbllgatlon  to  bolld  and  keep  In  repair  bridges 
across  public  highways  Intersected  by  that  por- 
tion of  Its  canal,  since  Its  duty  as  to  sncb 
t»rldges  Is  one  owing  only  to  the  public  or  «tate 
In  the  observance  of  which  no  one  but  the  pnb- 
TIl*  Is  Interested,  and  snch  obligatlMi  Is  not  with- 
in the  proviso  that  such  abandonment  shall  not 
1>e  construed  to  release  tbe  company  from  any 
liability  or  contract  Incurred  or  entered  Into, 
nor  defeat  the  rights  of  any  person  or  persons, 
company  or  corporation, — clearly  Intended  only 
for  tbe  protection  of  private  rights,  and  there- 
fore no  action  by  county  commissioners  can  be 
maintained  to  recover  for  the  expense  Incurred 
In  tearing  down  and  removing  such  neglected 
bridges,  and  filling  ap  the  canal  where  that  Is 
crossed  by  the  highways.  Pennsylvania  &  0. 
-Canal  Ca  v.  Portage  County,  27  Ohio  8t  14. 

The  execution  of  a  grant  by  tbe  state  pursu- 
ant to  an  act  suthorlzing  a  city  to  enter  and 
■occupy  as  a  public  highway  and  for  sewerage 
and  water-course  purposes  that  part  of  a  canal 
rannlng  tbrongh  It,  constitutes  an  abaodtmment 
lyy  tbe  state  of  that  portion  of  the  canal  as  a 
part  of  Ita  public  canala.  Hubbard  v.  Toledo, 
21  Ohio  St.  879. 

A  proprietor  of  lands  crossed  by  a  canal 
which  the  state  has  contracted  with  the  Federal 
'government  to  maintain  cannot  take  advantage 
of  a  default  of  tbe  state  in  this  particular,  when 
toe  WHS  not  a  party  to  the  contract.  Walsh  v. 
<;oIumbUB,  H.  Valley  &  A.  R.  Co.  176  U.  S.  460, 
44  L.  ed.  S48,  20  Sup.  Ct  Rep.  803. 

Fkialty  will  not,  at  tbe  Instance  at  the  canal 
-company,  restrain  the  erection  of  a  railroad  on 
the  towpath  end  lock  of  a  cnnal  when  no  rights 
of  the  canal  corporation  will  be  violated,  the 
•canal  having  been  abandoned  for  purposes  of 
navigation  for  the  preceding  twelve  years,  and 
without  Intention  or  rcBumptlon.  Scbuylklll 
Nav.  Co.  V.  Pottsville  &  M.  R.  Co.  17  Phlla.  648. 

A  landowner  through  whose  property  a  canal 
'bus  been  constructed  cannot  maintain  a  bill  to 
obtain  a  declaration  that  the  corporation  has 
ceased  to  exist.  Brlgga  v.  Cape  Cod  Ship  Canal 
-Co.  137  Maes.  71. 

A  grant  by  the  general  government  to  a  state 
of  land9,  tbe  proceeds  of  which  are  to  be  used 
"toT  corstructlng  a  canal,  which,  when  "com- 
pleted or  used,"  shall  be,  and  forever  remain,  a 
public  highway  for  the  use  of  the  government, 
free  of  toll,  does  not  require  the  maintenance  of 
llie  canal  forevw,  but  merely  provides  that  It 
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shall  be  free  to  the  government  while  It  Is  used 
as  a  canal.  Vonght  v.  Columbus,  H.  Valley  & 
A.  B.  Co.  68  Ohio  Bt.  123,  60  N.  K.  442.  Af- 
firmed In  Walsh  V.  Columbus,  H.  Valley  &  A.  R. 
Co.  176  U,  8.  469.  44  L.  ed.  548,  20  Sop.  Ct. 
Rep.  89S ;  Totqcbt  T.  Colnmbiu,  H.  Valley  h  A. 
R.  Co.  176  n.  8.  481,  44  L.  ed.  SS4,  20  Sop. 
Ct.  Rep.  898. 

The  lien  of  a  mortgage  on  mill  property  oper- 
ated by  water  from  a  state  canal  will  Inelnde 
a  light  to  damages  for  Injury  to  the  property 
by  tbe  abandonment  ot  the  canal.  Bank  ttf 
Auburn  v.  Roberts,  44  N.  Y.  192,  Affirming  4S 
Barb.  407. 

When  the  state  scqulred  the  land  needed  for 
a  canal  In  fee  simple,  a  ee«satlon  of  that  nae 
will  not  revest  the  title  In  Its  grantor.  Halde- 
man  v.  Pennsylvania  C.  R.  Co.  60  Pa.  425 ;  Rob- 
inson V.  West  Pennsylvania  R.  Co.  72  Pa.  316. 

Tbe  state  acquired  for  public  use  the  absolute 
title  to  the  land  appropriated  for  the  Chenango 
canal,  and,  upon  abandonment  of  the  canal,  tbe 
title  did  not  revert  to  the  former  owner,  bat 
may  be  granted  by  the  state  to  Individuals  for 
private  purposes.  Blrdsall  Cary,  66  How. 
Pr.  868. 

The  land  acquired  for  the  purposes  of  the 
Wabash  &  Brie  canal,  and  almg  which  It  was 
operated,  did  not  cease  to  Iielong  to  the  state  of 
Indiana  after  the  abandonment  of  tbe  canal ; 
snd  a  purchaser  deriving  title  from  the  state  Is 
entitled  to  recover  possession  of  tbe  property 
or  compensation  therefor.  Tbe  court  said :  **I 
mnst  assume.  I  think,  that  tbe  original  ownen 
of  the  land  bad  become  absolutely  devested,  in 
favor  of  the  state,  of  all  interest  whatever  in 
tbe  property.  Mason  v.  Lake  Erie,  BL  ft  B.  W. 
R.  Co.  0  Hiss.  239,  1  Fed.  712. 

The  abandonment  of  a  state  canal  produces 
no  reversion  of  the  land  to  Its  former  owners. 
Genesee  Valley  Canal  Co.  v.  Slaight,  40  Dun,  85. 
1  N.  Y.  8upp.  664. 

But  tbe  abandonment  of  land  which  has  beea 
used  for  the  purpose  of  a  state  canal  will  cause 
it  to  revert  to  the  original  owner  where  com- 
pensation was  not  made  tor  tbe'taking,  except 
for  the  Injuries  that  would  accrue  beyond  the 
benefit  which  was  supposed  to  result  to  the  land- 
owner from  the  erection  of  tbe  canal  on  tain 
property.     People  v.  White,  11  Barb.  26. 

But  the  court  of  appeals  held  that  a  state  la 
not  liable  for  damages,  where,  after  taking  taad 
for  a  public  canal  for  which  no  damages  are 
paid  because  the  beneflts  are  found  to  eqnal  tbe 
Injuries,  It  abandons  tbe  canal  and  releases  the 
land  covered  by  It  to  a  mnnlclpallty  tor  a  street : 
since  the  damages  assessed  Included  all  futon 
prospective  and  contemplated  losses  which 
might  be  Incurred.  Whitney  v.  State,  96  N.  Y. 
240. 

The  public  becomes  reinvested  with  the  right 
to  use  a  highway  taken  for  canal  purposes, 
where  the  canal  Is  abandoned  upon  Its  constme- 
tlon,  and  a  grantee  of  the  state  acquires  no 
title  therein.  Kennedy  v.  Indianapolis,  11  Bias. 
13,  Fed.  Cas.  No.  7,703. 

The  abandonment  of  a  canal  which  a  city  had 
permitted  to  be  constructed  on  a  strip  of  land 
dedicated  by  the  original  proprietor  for  a  pabHc 
street  does  not  cause  the  title  to  such  strip  to 
revert  to  the  original  dedicator,  where  the  city 
had  filled  up  the  canal  and  constructed  a  street 
thereon,  for  which  purpose  It  Is  now  used  and 
maintained,  and  the  owners  of  lots  abutting 
thereon,  purchased  from  the  original  dedicator, 
had  Improved  the  same  by  the  erection  of  bnlld- 
IngB  and  other  Improvements  thereon  fronting 
upon  snch  street.  Sbanklln  v.  Btvansvlile^  SS 
Ind.  240. 

The  abandoiment  of  a  canal  In  a  public  attest 
occupied  and  used  for  a  canal,  and  In  which  tha 
state,  by  the  act  of  appropriation  and  use,  ac> 
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^nlrad  a  fe»«lmpl8  title,  mtItm  tlie  ortshial 
-casement  oC  the  public  In  Buch  atrip  as  a  street, 
■and  tbe  same  attaches  thereto  as  an  active  and 
existing  estate  In  the  land,  which  the  owner  of 
the  fee  can  neither  obetract  nor  destroy.  Lo- 
gansport  t.  Shirk,  88  Ind.  563. 

When  private  property  has  been  taken  by  a 
canal  corporation  ander  powers  of  eminent  do- 
main. If  that  nse  ceases  It  Tetums  or  reverts  to 
the  owner  of  the  soil  from  which  It  was  taken. 
-Jeasap  t.  Loneki,  66  Pa.  850. 

Change  of  use. 

The  public  aathorltles  have  power  to  aathor- 
Ixe  a  change  of  use  of  lands  appropriated  for 
'canal  pnrposes  to  highway  or  railroad  purposes. 

Blchards  v.  Clndnnatl,  31  Ohio  St.  606. 

Land  appropriated  by  the  state  for  canal  pur- 
poses  may  be  changed  from  such  nse  to  that  of 
«  public  highway,  with  water  pipes  and  sewer* 
age  as  Incidents  thereto,  by  conveyances  to  a 
city  for  that  purpose  under  legislative  author- 
ity, without  thereby  creating  an  abandonment 
•of  the  premises  so  as  to  revert  to  the  'owner  of 
the  bed  of  the  canal,  since  no  substantial  change 
1b  thereby  made  of  the  public  use  from  that  for 
which  the  property  was  originally  appropriated ; 
and  such  owner,  not  claiming  any  right  as  an 
adjoining  proprietor,  cannot  complain  of  the 
<Iiange  of  use.  Malone  v.  Toledo,  28  Oblo  St. 
643. 

A  municipal  corporation  to  which  the  state 
had  deeded  certain  state  canal  lands  "for  public 
highway  and  sewerage  purposes,"  permitting  a 
railroad  company  to  occupy  wholly  a  portion 
thereof  for  railroad  purposes,  will  be  deemed  to 
iiave  abandoned  such  portlin,  and  the  same  will 
revert  to  the  state.  State  reL  Richards  y. 
rttt^rsh,  C.  C.  &  St.  L.  R.  Co.  6S  Ohio  St. 
169,  41  N.  E.  205. 

The  grant  by  the  state  to  a  municipal  cor- 
poration, for  the  use  and  purposes  of  a  street, 
of  an  abandMied  canal,  will  cfwter  the  fee  upon 
the  municipality.  De  Witt  v.  Blmlra  Transfer 
Co.  1S4  N.  Y.  493,  32  N.  E.  42. 

The  damages  assessed  for  land  taken  for  a 
canal  will  not  cover  additional  damages  occa< 
sloned  by  the  construction  of  a  railroad  along 
the  abandoned  canal  route.  Gordon  t.  Pennsiyl- 
Tanla  B.  Co.  (Pa.)  6  Rep.  727. 

Upon  Uie  eonverelon  of  a  canal  Into  a  rail- 
way under  statntory  authority,  the  easements 
whereby  the  canal  company  had  procured  Its 
waters  cease,  and  do  not  pass  to  the  railroad 
company,  although  the  statute  provided  that,  in 
■case  any  portion  of  the  canal  navigation,  or  Its 
reservoirs,  lands,  or  works  need  therewith, 
should.  In  consequence  of  the  stopping  up  of  the 
canal,  be  no  longer  required,  they  might  be  sold 
by  the  company.  National  Onaranteed  Uanure 
Ca  T.  Donald,  4  Hnrlst.  *  N.  8,  28  L.  J.  Exch. 
N.  S.  185,  7  Week.  Rep.  185. 

In  an  action  by  a  railroad  company  to  appro- 
priate certain  land  upon  a  part  of  which  the 
berme  bonk  of  a  canal  was  situated,  the  one 
owning  the  fee-simple  title  to  the  soil  of  such 
bank  Is  entitled  to  recover  damages  for  the  ad- 
ditional easement  of  the  railroad.  Lafayette, 
M.  h  B.  R.  Co.  V.  Murdock,  68  lod.  137. 

Land  which  was  flowed  by  the  tides  was 
granted  to  a  canal  company  by  the  state  for  use 
as  a  canal  basin.  In  1849  the  charter  of  the 
«anal  company  was  repealed,  and  the  nse  of  the 
basin  ceased,  but  the  tide  did  not  flow  ttaereoa, 
It  being  shut  off  by  the  lock  which  the  state  in 
the  act  repealing  the  charter  authorised  a  city 
to  malntfllu,  and  by  such  act  the  possession  of 
the  land  which  had  been  used  as  a  baalu  was 
restored  to  the  state.  A  river  ran  throngb  the 
basin,  and  the  plaintiff  dalmed  as  riparian 
owner  the  land  along  the  river  which  was  for^ 
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marly  covered  by  the  waters  of  the  basin.  The 
state  since  the  repeal  of  the  canal  charter  bad 
exercised  no  ownership  over  the  land  In  ques- 
tion, and  had  asserted  no  claim  thereto.  In 
1845  and  1848  act*  were  passed  by  the  lei^a- 
ture  of  the  state  antborlshig  the  city  to  grant 
the  right  to  establish  .a  depot  or  lay  rails  "over 
land  covered  by  public  waters"  and  public  land 
and  waters.  It  was  held  that  the  acts  of  1845 
iind  1848,  having  been  passed  before  the  repeal 
of  the  canal  charter,  conld  not  be  enutmed  aa 
antborlzing  the  dty  to  grant  to  a  railroad  com- 
pany the  use  of  the  land  In  queatlon,  and  that 
such  company  had  no  right  to  use  the  land  aa 
against  the  plaintiff  as  riparian  owner.  Prior 
V.  Comstock,  17  B.  L  1,  10  AU.  1079. 

Landowners  who  are  not  parties  to  an  agree- 
ment between  the  United  States  and  a  state  to 
which  lands  have  been  granted  in  aid  of  the 
construction  of  canals,  that  such  canals  shall 
be  and  forever  remain  free  public  highways  for 
the  benefit  of  the  United  States,  but  making  no 
provision  for  the  benefit  of  such  landowners, 
are  not  entitled  to  an  Injimetlon  to  restrain  the 
alMindonment  thereof  and  lease  of  the  lands 
under  legislative  authority  to  a  railroad  com- 
pany for  railroad  purposes,  on  the  ground  that 
there  is  an  impairment  of  the  obligation  of  the 
contract  between  the  United '  States  and  tha 
state,  although  Investments  and  Improvements 
have  been  made  in  reliance  upon  the  observa- 
tion of  such  obligation.  Tougbt  v.  Columbus, 
H.  Valley  *  A.  R.  Co.  58  Ohio  St.  123,  50  N.  B. 
442.  The  conrt  further  said  that  there  was  no 
Impairment  of  the  obligation  created  by  the  pro- 
vision of  the  act  that  the  canals  shall  be  and 
remain  forever  free  public  highways  for  the  ben- 
efit of  the  United  States  "when  completed  and 
used,"  as  the  latter  provision  does  not  require 
them  to  be  so  maintained  for  all  timft  Irre- 
spective of  their  utility,  but  only  so  long  as 
they  are  kept  up  and  used,  there  being  no  ex- 
press provision  requiring  their  maintenance  for 
all  time;  hut  that  the  United  States  is  not  now 
objecting,  and  that  it  will  t>e  time  enough  to 
consider  the  matter  when  It  does. 

Where  a  private  canal  company,  under  tha 
act  under  which  It  was  Incorporated,  could  ac- 
quire only  an  easement  In  lands  appropriated 
by  it  for  canal  purposes,  and  not  the  fee-simple 
title,  and  an  attandonment  of  said  canal  would 
have  caused  said  easement  to  beeonu)  eztln- 
gnlshed  and  a  reversion  thereof  to  the  owners 
of  the  freehold,  such  company  could  convey  no 
I  better  title  In  a  subsequent  sale  of  the  canal  to 
the  state;  and  where  the  state,  by  an  act  of 
legislature,  afterwards  abandoned  said  canal, 
but  only  as  part  of  a  transaction  to  convey  said 
easement  to  a  railroad  company  for  use  as  a 
railroad,  such  easement  was  not  thereby  extin- 
guished, but  passed  to  the  purchaser  subject  to 
the  duty  of  making  compensation  to  the  owners 
of  the  freehold  for  the  additional  burdens  Im- 
posed by  the  new  use  and  such  damages  as 
might  result  therefrom ;  and  the  owners  of  the 
freehold  can  enjoin  said  railroad  company  from 
entering  upon  said  easement  until  condemned 
and  paid  for  according  to  the  above  rule.  Ibid. 

An  Injunction  wiU  not  be  granted  to  restrain 
the  abandonment  of  a  canal  and  leasing  thereof 
to  a  railroad  company  at  the  suit  of  persons 
having  contracts  for  the  use  of  the  water  there- 
of, either  for  mill  or  street-sprlnkllng  purposes, 
on  the  ground  that  there  Is  an  Impairment  of 
the  obligation  of  their  contracts,  as  the  agents 
of  the  state  have  no  power  to  make  a  contract 
for  the  use  of  the  waters  thereof  requiring  the 
maintenance  of  such  canal  after  It  has  become 
useless  for  the  purpose  of  navigation ;  but  such 
contracts  terminate  with  the  use  of  the  canal. 

Ibid. 

While,  under  a  deed  from  the  state  to  a  mu- 

Digitized  by  Google 


87« 


NOBTH  GABOUHA 


SUFBEHB  CtoUBT. 


JUHS. 


nlclpal  corporation  of  certain  state  canal  lands 
"for  public  liigbwar  and  for  sewerage  purpoeea," 
the  laylos  of  a  single  track  thereon  bj  a  rail- 
road compaoj  by  permisalon  of  the  city  la  not 
IncoiifllBtent  with  Ita  use  aa  a  atreet,  anil  will 
not  work  an  abandonment  bj  the  city ;  ancb 
perralasion  glvea  tbe  railroad  company  no  rlghta. 
State  em  rcl.  Rlcharda  v.  Plttaborgh,  C.  C.  *  St. 
L.  R.  Co.  &8  Ubio  Bt.  189,  41  N.  B.  206. 

The  owner  of  land  acroaa  which  an  eaaemont 
has  been  acqalred  for  canal  parpoaes  la  not,  on 
the  aubseqcent  cbangs  of  the  aae  trom  canal  to 
railroad  pnrposea,  entitled  to  damages  on  sc- 
coant  of  the  lose  of  tbe  convenience  of  waterlog 
farm  Btock  at  the  canal,  nor  for  the  loss  of  the 
convenience  of  Davlgatlng  the  canal  for  hla  own 
prlTAte  uses,  whers  aach  conTeaiancea  were  en- 
Joyed,  If  at  all,  aa  a  matter  of  sulEerance  by  the 
canal  company,  and  not  aa  a  matter  of  right 
against  It.  Hatch  t.  Cincinnati  ft  I.  B.  Co.  18 
Ohio  8t  SS. 

A  change  of  nae  of  a  perpetual  easement  in 
lands  for  canal  purposes  to  a  nse  for  railroad 
purpwea  by  an  amicable  condemnation  of  tbe 
canal  company's  rights  by  a  railroad  company, 
does  not  prevent  snch  utter  contrariety  of  uaes 
aa  to  work  an  abandonment  of  the  easement  and 
tbe  conseqnent  reversion  to  tbe  owner  of  the 
fee,  so  AS  to  entitle  him  to  compensation  tor  the 
value  of  tbe  land  on  which  the  canal  was  lo- 
cated and  taken  by  the  railroad  company ;  but 
he  Is  entitled  only  to  tbe  value  of  sudi  land  as 
It  may  have  taken  which  was  not  embraced  In 
the  appropriation  mode  by  the  canal  company, 
for  such  additional  burdens  as  may  ha.Te  been 
Imposed  by  the  change  of  use  upon  the  land  so 
originally  appropriated,  and  for  damages  done 
nr  accruing  to  his  adjacent  land  by  reaaon  of 
the  additional  appropriation,  if  any,  and  of  the 
chanse'of  atruetnre  and  of  nse  from  thoae  of  a 
I  canal  to  those  of  a  railroad,  in  so  far  aa  such 
damages  are  peculiar  to  himself  as  a  proprietor, 
and  not  common  to  the  public  at  large.  Ibtd. 

A  forfeiture  of  tbe  franchise  of  a  canal  com- 
pany by  accepting  a  new  charter  conferring 
power  to  nse  the  water  for  manufacturing  pur- 
poses, and  by  nonuser  thereof  for  navigation, 
cannot  be  enforced  by  an  owner  of  the  adjoin- 
ing property  with  a  contingent  right  of  rever- 
sion in  the  land  of  the  corporation,  but  only  by 
the  sovereign  state.  Bsss  v.  Roanoke  Nav.  ft 
Water  Power  Co.  Ill  N.  C.  489,  19  L.  R.  A. 
247,  16  S.  E.  402. 

A  cpntlngent  claim  to  a  reversion  in  respect 
to  the  real  estate  of  a  corporation  la  case  of  its 
dissolution,  which  Is  dependent  on  tbe  action 
of  the  sovereign  In  Insisting  upon  a  forfeiture 
of  the  charter.  Is  s  mere  expectancy  which  can 
be  defeated  by  leglalatlon  aathorlslng  a  sale  of 
the  property  under  Judicial  decree,  or  granting 
the  privileges  of  the  old  corporation,  or  even 
additional  privileges,  to  a  new  corporation 
which  becomes  its  sacceasor.  IbU, 

Under  the  act  In  relation  to  the  Blackstone 
canal,  of  1S49,  which  provides  for  the  discon- 
tinuance of  said  canal  as  a  navigable  highway, 
and  for  an  assessment  of  damages  in  favor  of 
landowners  against  mill  owners  who  may  de- 
sire to  keep  sections  of  it  open  for  the  uses  of 
lacir  mills,  no  one  Is  entitled  to  claim  damages 
t\^i  !he  keeping  open  upon  his  land  of  a  section 
of  i.'o  canal,  who  is  restricted  from  closing  It 
np  by  a  reaervmtlon  in  the  dead  ander  which  he 
claims  title.    Balloa  t.  Harris,  5  R.  I.  419. 

Under  a  statute  changing  a  navigation  com- 
pany Into  a  manufacturing  company  with  powor 
to  maintain  Its  dams  at  the  aame  height  they 
are  when  the  atatute  is  passed,  if  the  corpora- 
tion raises  Its  dams  higher  than  they  then  exist 
It  win  be  liable  for  the  flowage  nnder  the  mill 
acu.  Comlns  v.  Turner's  Falls  Co.  142  Mass. 
443,  8  N.  E.  S29. 
61  L.  R.  A. 


The  franchise  of  a  public  canal  corporatloik 
cannot  be  sold  on  execution.  Tbe  franchise. 
t>elng  an  Incorporeal  hereditament,  cannot  be- 
seized  nnder  exseation.  Gne  v.  Tide  Water 
Canal  Co.  24  How.  2B7,  U  L.  ed.  «85. 

X.  Repair  and  impnvomwt. 

A  person  in  posseaelcai  of  a  mill  upon  a  canal, 
claiming  title  under  a  deed  which  was  made  to- 
him  under  order  of  court  and  binds  hln  to  re- 
pair the  canal,  cannot  excuse  himself  fnun  the- 
liability  to  repair  upon  the  ground  that  the 
order  of  court  was  defective,  and  the  deed  there- 
fore passed  no  title.  Wobum  v.  Henahaw,  101 
Mass.  193,  8  Am.  Rep.  833. 

When  a  canal  corporation  has  enlarged  Its- 
works  under  color  of  its  charter,  its  exercise  of 
its  franchise  can  only  be  questioned  by  tbe  ct»n- 
mtmwealth.  Faniham  t.  Delaware  ft  H.  Canal 
Co.  61  Pa.  265. 

A  license  to  enlarge  a  canal  will  not  relieve 
the  licensee  from  liability  for  injuries  caused 
by  want  of  sUlI  or  care  In  doing  the  work. 
Selden  v.  Delaware  ft  H.  Canal  Co.  29  N.  T.  684. 

A  superintendent  of  a  public  canal  will  be- 
individually  liable  if,  in  order  to  restore  navi- 
gation in  the  canal,  as  he  is  required  to  do  by 
statute,  he  destroys  a  boat  which  prevent*  the 
closing  of  a  lock  gate  ao  as  to  permit  the  re- 
lining  of  a  levee,  merely  because  that  mode  of 
procedure  is  the  most  convenient,  speediest,  or 
cheapest  method  of  effecting  the  result.  Ulcks 
V.  Dorn,  42  N.  Y.  47.  Affirming  1  Lans.  81. 

A  superintendent  of  repairs  on  a  public  canal, 
whose  statutory  duty  Is  to  keep  In  repair  the 
section  of  the  canal  committed  to  his  charge, 
is  liable  personally  for  injuries  caused  by  work- 
men employed  In  making  repairs.  Shepherd  v. 
Lincoln,  17  Wend.  260. 

A  canal  commissioner  Is  not  personally  liable 
for  failure  to  make  repairs  which  rest  In  his 
discretion,    Griffith  v,  Follett,  20  Barb.  620. 

If  the  charter  of  a  canal  company  provides  a 
method  for  compensating  property  owners  in- 
jured by  the  construction  of  Its  worlu,  the  same- 
provisions  will  apply  to  an  enlargement  of  the 
works  after  they  are  completed.  Famham  t. 
Delaware  ft  U.  Canal  Co.  61  Pa.  265. 

Under  the  New  York  statutes,  a  contractor 
for  canal  repairs  la  required  to  pay  all  dam- 
ages arising  to  the  state  or  to  any  indlTldual 
by  his  negligence,  default,  or  misconduct. 
French  v.  Donaldson,  S7  N.  Y.  49Q,  Affirming 
5  Lan<s.  2ti3. 

An  oml  license  to  enlarge  a  canal  will  Justify 
all  that  is  don'!  under  it,  although  it  gives  nO' 
right  to  maintain  tbe  enlarged  woit.  Seldea* 
V.  Delaware  ft  H.  Canal  Co.  29  N.  Y.  634. 

A  parol  license  to  enlarge  a  canal  will  au- 
thorise an  Increase  In  depth  as  well  aa  In  width  ; 
and  such  Increase  may  be  effected  by  excavatiiiff 
the  bottom  or  raising  the  banks.  Ibid, 

The  officers  of  a  canal  company  will  be  en- 
Joined  from  Interfering  with  ImprovemenLS 
thereon  made  by  officers  of  the  United  State* 
under  a  congreaslonal  appr(q>rlatIon,  where  the 
work  will  benefit  both  the  United  States  as  sole 
stockholder  and  the  holders  of  bonds  secured  by 
a  mortgage  on  the  canal  rerennes  which  will 
not  be  Intermpted  hy  the  work.  United  Statec- 
v.  Louisville  ft  F.  Canal  Co.  4  Dill.  601,  Fed. 
Cas.  No.  15,688. 

A  canal  company  having  power  to  construct 
and  maintain  a  canal  of  suitable  dimensions  to- 
be  determined  by  the  corporation  has  power  to 
enlarg«^  the  canal  wherever,  In  Its  Judgment, 
tbe  traffic  requires  It;  and  In  so  doing  It  may 
Increase  the  height  of  dams  In  streams  whlch> 
are  a  part  of  Its  waterway,  and  the  only  remedj- 
of  the  mill  owners  on  the  atream  will  be  a  pro- 
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■ceeding  for  tbe  payment  of  the  damases.  Brnce 
T.  Delaware  ft  a.  Canal  Co.  IS  Barb.  871. 

Charter  anthorlt;  to  a  mtmlelpal  corporation 
to  pnea  ordjoiinces  to  preveiit  Inmberlng  tbe 
baslna,  sIlpB,  etc..  In  any  manner  whatever,  and 
to  prevent  and  punish  the  easting  of  logH  or 
noRtlPg  matter  In  the  rlvera,  canals,  slips,  aud 
baslna  lu  tbe  cltr,  except  that  It  sh'-'l  not  In- 
lerfere  with  any  laws  of  tbe  state  la  relation 
to  tbe  canals,  will  Include  power  to  require  tbe 
removal  of  logs  or  lumber  from  a  feeder  of  the 
state  canal  within  the  city  limits.  Peop'e 
cj)  rel.  I'arsons  v.  Bryan,  46  Barb.  355. 

Canal  trostecs  are  not  liable  to  an  Indlvldoal 
for  the  damages  sostalned  hj  him  through  their 
failure  or  aegleet  to  repair  tbe  canal  or  keep 
It  In  navlgaMe  order,  In  the  absence  of  proof  of 
some  epeclal  damages  to  himself  not  common  to 
uihers  baring  tbe  right  to  navigate  the  canat, 
Moore  V.  Wabash  ft  Erie  Canal,  7  Jnd.  462. 

Canal  trusteea  are  liable  to  the  owner  of  a 
boat  fnr  tbe  amount  of  toll  paid  1^  blm  in  ad- 
vance for  the  privilege  of  navigating  their  canal 
during  a  season  where  tbey  failed  to  keep  the 
canal  In  such  condition  as  to  enable  him  to  use 
it  with  lafe^  to  bis  boat  aud  cargo.  Ihtd. 

In  an  action  against  a  mnnlelpal  corporat'ou 
to  recover  for  Injuries  to  land  on  a  canal  caused 
Iiy  the  widening  and  deepening  of  the  canal, 
allegpd  to  have  been  done  under  tbe  direction 
or  authority  ol  such  municipality,  the  court  wilt 
take  Judicial  notice  of  an  act  of  leg'slature  au- 
tbortzlng  such  municipality  to  widen  and  deepen 
the  canal  for  Its  own  benefit,  but  cannot  Judi- 
cially know  that  It  had  determined  to  do  the 
work,  however  well  known  the  fact  may  be  to 
Its  citizens ;  nor  can  they  take  cognizance,  with- 
out pronf,  of  what  ordinances  and  contracts  it 
may  have  adopted  and  made  on  that  sabjeet, 
nor  that  Its  agents  or  employees  acted  within 
the  scope  of  thdr  duties  In  that  respect.  Chi- 
cago V.  McGraw,  75  111.  566. 

An  Individual  cannot  maintain  an  action 
against  a  canal  company  tor  damages  caused  by 
their  Allure  to  construct  the  canal  according 
to  the  requisition  of  the  charter,  or  their  omis- 
sion to  keep  tbe  canat  in  repair.  If  his  Injury  be 
•DCh  only  as  he  suffers  In  common  with  all 
others.  Qulncy  Canal  T.  Newoomb.  7  Uet  276, 
39  Am.  Dec.  778. 

XI.  JUporfott  rlghta. 

The  owner  of  land  through  which  a  canal 
was  constmcted  cannot  recover  damages  for 
loss  of  certain  privileges  connected  therewith 
In  the  way  of  water  for  stock,  drainage  to  lands, 
and  ea^r  means  of  approach  from  one  portion 
to  other  portions  of  the  land,  by  the  abandon- 
moit  of  the  canal  and  Its  sale  to  a  railroad  com- 
pany for  use  for  railroad  purposes,  where  the 
title  acquired  by  the  state  by  the  original  con- 
demnation proceedings  In  the  lands  occupied 
by  tbe  canal  was  a  fee-simple  title,  and  not  a 
mere  easement,  although  the  aforesaid  rights, 
prlvllege-s,  and  benefits  were  taken  Into  ccmsld- 
cratlou  and  charged  to  such  owner  in  estimat- 
ing tbe  damages  to  be  allowed  him  for  the  con- 
struction of  the  canal  over  lila  land.  Frank 
BvanavIUe  ft  D.  R.  Co.  Ill  Ind.  1S2,  12  N.  E. 
106. 

Owners  of  lands  abntttng  on  a  canal,  Inci- 
dentally benefited  by  the  water  It  affords  or  Its 
facilities  for  drainage,  bave  no  property  Inter- 
est In  these  Incidental  benefits,  and  are  not  en- 
titled to  an  inJunetlMi  restraining  the  abandtm- 
ment  of  tbe  canal-  Tougbt  t.  Columbus,  H. 
Valley  ft  A.  B.  Co.  B8  Ohio  St.  128,  60  N.  B.  442. 
ei  L.R.  A. 


A  person  making  Improvements  and  Invest- 
ments upon  tbe  aaaumptioa  that  a  contract  ex- 
isted providing  for  the  perpetnal  maintenance 
of  a  certain  canal,  to  which  contract  such  per- 
son Is  neither  party  nor  privy,  cannot  Insist 
upon  its  observance  for  hla  own  benefit,  or  re- 
cover from  either  party  for  damages  resulting 
to  blm  by  reason  d  Its  nonobservance.  Ibid. 

The  owner  of  land  bordering  on  a  canal  can- 
not recover  from  a  city  for  Injuries  to  his 
land  caused  by  widening  and  deepening 
such  canal  claimed  to  have  been  done  under  tbe 
direction  or  authority  of  tbe  city,  where  the 
evidence  merely  shows  that  the  work  on  the 
canal,  resulting  In  the  Injuries  complained 
was  done  by  persons  under  a  contract  with  the 
city  and  pursuant  to  Ita  terms,  without  Intro- 
ducing the  contract  or  any  of  Its  terms  In  evi- 
dence, or  any  ordinance  of  tbe  city  regarding 
the  work,  so  as  to  enable  the  court  to  determine 
whether  or  not  the  acts  committed  by  such 
perstma  were  expressly  authorised  by  the  city, 
or  that  they  were  done  bona  fide  In  pursuance 
to  a  general  authority  to  act  for  it  on  the  sub- 
ject, or  that  in  either  case  tbe  same  were 
adopted  or  ratified  by  the  corporation.  Chi- 
cago T.  UeOraw,  75  111.  S66. 

XXI.  FrMortpHon. 

If  the  state  enters  Into  posaeaalon  of  land  for 
canal  purposes  under  an  nnconstltutlraa!  stat- 
ute claiming  to  be  the  owner  of  the  fee,  there 
will  be  sufficient  claim  to  title  to  ripen  into 
title  by  adverse  possession.  Eldrldge  v.  Blng- 
,  bamton,  120  N.  Y.  309,  24  N.  B.  462,  Afflrmlng 
42  nun,  202. 

The  appropriation  by  the  state  of  a  strip  of 
I  land  In  a  public  street,  and  the  construction 
thereon  of  a  canal,  and  Its  use  for  that  purpose 
for  many  years,  vest  a  fee  simple  title  thereto 
In  tbe  state,  notwltbstanding  no  damages  were 
ever  assessed,  paid,  or  tendered  the  owners  of 
abutting  lots  or  the  public  ther^or.  Logana- 
port  V.  Shirk,  88  Ind.  S63. 

No  adverse  possession  can  exist  of  the  bank 
of  a  canal,  so  as  to  become  the  foundation  of  a 
title,  while  the  state  Is  using  the  canal  for  tbe 
purpose  for  which  It  was  constmcted,  under  the 
statute  providing  that  tbe  people  wilt  not  brbig 
an  action  for  real  estate  unless  they  have  re- 
ceived the  rents  and  profits  thereof  within  the 
space  of  twenty  years.  Genesee  Valley  Canal 
Co.     Slaight,  48  Hun,  88,  1  N.  Y.  Supp.  BB4. 

Continuous,  adverse,  and  exdnslve  possession 
for  twenty  years  of  the  land  constituting  an 
abandoned  public  canal,  and  filling  up  the  chan- 
nel, and  rescuing  tbe  prc^erty  at  great  expense 
and  In  good  faith  from  becoming  a  public  nol- 
sance,  are  sndclent  to  vest  In  the  possessors  a 
title  by  prescription  as  against  one  asserting 
a  mere  private  proprietary  Interest  In  the  land 
by  virtue  of  a  master's  sale  under  a  decree  fore- 
cioslng  the  lien  on  such  canal  of  state  creditors ; 
since,  by  Its  abandonment,  It  lost  Its  public 
character,  and  became  subject  to  acquisition  by 
prescription.  Collett  Vanderbnigh  County, 
119  Ind.  27,  4  L.  B.  A.  321,  21  N.  B.  329. 

Land  adjoining  the  bank  of  a  canal,  over- 
fiowed  by  a  pond  formed  by  the  water  thrown 
from  the  channel  of  the  canal,  not  used  as  a 
reservoir  or  bailn  of  the  canal,  ii  not  appur- 
tenant to  tbe  canal  Itself  so  as  to  vest  the  feo- 
slmple  title  thereof  In  the  owner  of  the  caniU, 
but  only  vests  a  mere  easement  to  overfiow  the 
land.  Bro<Avllle  ft  M.  Hydraulic  Co.  v.  Butler, 
01  Ind.  184,  46  Am.  Bep.  680. 

H.  P.  F. 
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CbTistian  SMITH 

V. 

H.  C.  INGRAM  et  al.,  Appta. 
(180  N.  C.  100.) 

1.  AflKlsBe«B  of  one  who  h«a  tKlcen  « 
deed  to  real  estate  with  coTenaot  of  war- 
ranty which  does  not  Include  assigns  cannot 
relj  on  the  coveaant  to  prevent  the  original 
grantor  from  reclaiming  the  land  because  of 
the  iDvalldlty  of  hli  grant ;  at  least  th^  can- 
not if  there  was  no  ftsslgnment  of  the  bene- 
fit of  the  etiVMiant  to  them. 

St.  Tbe  law  of  the  plnee  wbere  the 
Imna  U  located,  respecting  the  prlvr  ei- 
amlnatloD  of  a  married  woman,  and  not  that 
of  lier  residence,  will  govern  in  determining 
the  validity  of  her  deed  of  real  estate. 

3.  A  void  deed  can  not  estop  the 
snator  from  reclaiming  the  land  granted. 

On  Rthrn^. 

4,  When  the  deed  of  a  awprled  woman 

falls  because  of  fatlare  to  subject  her  to 
private  examination,  aa  required  by  statute, 
it  la  Ineffectual  for  all  purposes,  and  cannot 
be  relied  on  aa  an  estoppel  or  ground  for  re- 
covery In  any  ■ubseaoant  controrerq', 
6.  A  married  Woman  who  has  under- 
taken to  conTer  real  estate  without  the 
formalities  prescribed  by  law  Is  not  estopped 
from  reaaserting  her  title  to  the  property  by 
placing  the  grantee  In  poBseaalon,  and  jfrnnit- 
ting  him  to  make  valuable  Improraaenti. 

{OlarM,  J..  ditMMU.) 

(March  25,  1902.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Montgomery 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  certain  real  estate.  Af- 

The  facts  are  stated  in  the  opinion. 
Mea»rs.  Adam*,  Jerome,  Jb  ArmAwlA, 

for  appellants: 

The  deed,  having  been  executed  by  the 
wife  with  the  written  assent  of  her  hus- 
band, as  required  by  u-tiele  10,  |  6,  of  the 
GmiBtitution,  is  so  far  valid  as  to  estop 
the  plaintiff  from  claiming  the  land  in  tlie 
face  of  her  deed. 

Zimmerman  v.  Robinson,  114  N.  C.  49, 
19  S.  E.  102;  Alexander  v.  Davis,  102  N.  C. 
17,  8  S.  E,  768;  Neichart  v.  Petera,  80  N. 
C.  166. 

Tbe  covenant  of  warranty  contained  in 
the  deed  is  a  personal  contract  which  the 
feme  plaintiff  was  competent  to  make  under 
the  laws  of  South  Carolina,  and  she  is  es- 
topped by  her  covenant  of  warranty. 

11  Am.  ft  Eng.  Enc.  Law,  2d  ed.  pp.  402, 

Noll. — As  to  effect  of  covenania  oi  married 
women,  and  their  estoppel  by  deed  or  mortgage, 
see  Wadklns  v.  Watson  (Tex.)  22  L.  B.  A.  779, 
and  note. 

As  to  what  law  governs  In.  determining  mar- 
ried woman's  capacity  to  make  contract.  In- 
cluding contracts  as  to  real  estate,  see  note 
to  Rube  T.  Buck  <Mo.)  26  L.  R.  A.  178:  also, 
in  this  series.  Poison  v.  Stewart  fMnsa.l  36 
L.  K.  A.  771 :  Freeman's  Appeal  (Conn.)  37 
L.  R.  A.  452 ;  Walling  v.  Christian  A  C.  Gro- 
cery Co.  (Fla.)  47  L.  R.  A.  608;  and  Thomp- 
son V.  Taylor  (N.  J.)  S4  L.  B.  A.  586. 
01  L.  R.  A. 


416;  Rawie,  Covenant!  for  Title,  {  251, 
note;  Tiedeman,  Real  Pn^.  §  856. 

As  to  such  personal  covenant  tbe  lex  loci 

contractus  prevails. 

Wood  V.  Wheeler,  111  N.  C.  231,  16  S.  R 
418;  Taylor  v.  Sharp,  108  N.  C.  377,  13  S. 
E.  138;  Cole  V.  Raymond,  9  Gray,  219. 

Under  tbe  laws  of  South  Carolina  the 
wife  was  fully  empowered  to  make  any 
contract  with  reference  to  her  separate  real 
estate,  and  the  doctrine  of  estoppel  applies 
to  married  women  in  that  state. 

Crenshaw  v.  Sultan.  26  S.  C.  283,  2  S.  E. 
133;  Rigby  v.  Logan,  45  S.  O.  651,  24  S.  E. 
56 ;  Basford  v.  Pearson-,  7  Allen,  504. 

The  perBonal  part  of  tbe  contract  may 
be  valid  though  no  estate  passes  1^  the 
deed. 

Long  Island  R.  Co.  v.  Oonfcltn,  29  N.  T. 
587;  11  Am.  ft  Eng.  Enc  Law,  2d  ed.  p. 
402;  Brown  v.  ^Taf tonal  Bank,  44  Ohio  St 
269,  9  N.  E.  648. 

A  married  woman  is  estopped  her 
covenant  of  warranty  in  all  cases  where  she 
is  competent  to  contract,  accordinjf  to  the 
law  of  the  place  of  the  contract. 

Harris,  Contracts  by  Married  Women,  t 
318,  p.  269;  foils  v.  DeLeyer,  41  Barb. 
208;  Richmond  v.  Tibbies,  26  Iowa,  474; 
Nash  V.  Spofford,  10  Met.  192.  43  Am.  Dec 
426;  Brotcn  v.  Manter,  21  N.  H.  528,  53 
Am.  Dec.  223;  aJiato  v.  Oalbraith,  7  Pa. 
Ill;  Long  Island  R.  Co.  v.  Gonklin^  29  N. 
Y.  572;  Herman,  Estoppel,  pp.  1106,  1108; 
Basford  v.  Pearson,  7  Allen,  504. 

Equity  will  not  permit  a  married  wtMuan 
to  take  refuge  under  a  plea  of  coverture 
for  the  purpose  of  committing  a  fraud. 

Sodge  V.  Powell,  96  N.  C.  64,  60  Am. 
Rep.  401,  2  S.  E.  182;  Bums  v.  MeQregor, 
90  N.  C.  222;  Boyd  v.  TufT^in,  94  N.  C. 
137,  65  Am.  Rep.  697;  MoLeod  v.  Williams, 
122  N.  C.  464,  30  S.  E.  129;  Darner  r. 
Berthold,  11  Mo.  App.  361. 

Mrs.  Smith  is  a  citlKcn  of  another  rtate. 
and  our  courts  are  only  open  to  citiaena  of 
other  statea  through  the  law  of  comity. 

Miller  v.  Blaoh,  4T  N.  C,  (2  Jones,  L) 
342. 

We  will  not  sacrifice  justice  to  comitv. 

Move  T.  May,  43  N.  C.  (8  Ired.  Eq.)  131. 

Defendants  will  not  be  compelled  to  re- 
sort to  an  action  upon  the  covenant  of  war- 
ranty as  against  a  nonresident,  and  more 
especially  against  an  tiuolvent  nonreaident. 

Richardson  v.  WilUams,  56  N.  0.  (8 
Jones,  Eq.)  116;  Oreen  v.  OampbvU,  65  N. 
C.  (2  Jones,  Eq.)  446. 

On  rehearing. 

A  covenant  of  warranty  is  a  purely  per- 
sonal contract. 

N.  C.  Code,  §  1334;  Tiedeman,  Real  Prc^. 
§  856;  Rawie,  Covenants,  8  251,  note;  Fur- 
man  T.  Elmore,  2  Nott  ft  M^.  180. 

A  married  woman  ia  eatopped  by  h«r  eove- 
nant  of  warranly. 

Zimmerman  v.  Robinson,  114  N.  C.  48,  19 
S.  E.  102. 

If  the  warranty  be  made  to  a  man  and  his 
heirs  without  the  word  "assigns,"  yet  the  as- 
signee, or  any  tenant  of  the  land,  may  rebut. 

2  Co.  Litt  S86b. 

Digitized  by  Google 


IMS. 


SaciTH  V. 


87» 


The  ancient  doctrine  of  rebutter  was  sim- 
ply a  clumsy  application  of  the  modem  doc- 
trine that  there  is  an  equitable  assignment 
of  the  warranty  to  a  subsequent  grantee 
without  naming  aasigna. 

Doe  «  dem.  Taylor  t.  BO0,  11  N.  0.  (4 
Hawks)  116,  IS  Am.  Deo.  612;  Eerrin  t. 
JieEnttfr«,  S  N.  C.  (1  Hafrks)  410. 

The  covenants  for  quiet  enjoyment  and  of 
warranty  run  with  the  land,  and  any  assign 
or  grantee  in  the  future  may  sue  any  one  or 
more  of  the  covenantors,  whether  immediate 
or  remote,  and  the  assignee  with  warranty, 
or  without  warrant,  can  maintain,  even 
though  he  be  a  purchaser  on  foreclosure  sale, 
the  action  for  Dreach  of  these  covenants. 

McCall,  Real  Prop.  p.  200;  MarkUmd  v. 
Crump,  18  N.  C.  {1  Dev.  ft  B.  L.)  94;  4 
Kent.  Com.  472;  Rickets  v.  Dickens,  5  N.  C. 
(1  Murph.)  343,  4  Am.  Dec.  555;  Washh. 
Real  Prop.  p.  502. 

A  deed  is  a  contract  of  the  state  in  which 
ft  is  eueuted  as  to  all  personal  covenants 
therein  as  to  which  a  personal  acticm 
for  damages  might  be  sustained,  includ- 
ing :  ( 1 )  The  covenant  of  wanunty  of  ti- 
tle; (2)  the  covenant  for  further  a8.surance 
and  quiet  enjoyment. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1338; 
Jackson  v.  Banna,  63  N.  C.  (8  Jones  L.) 
188;  Tillotaon  v.  Priohard,  60  Tt.  94,  14 
Atl.  302;  arem  v.  OampUU,  66  N.  C.  (2 
Jones,  Eq.)  448;  Riohardaon  T.  Williama, 
66  N.  C.  (8  Jones  Eq.)  116;  Poison  v.  8tetD- 
art,  167  Mass.  212,  30  L.  B.  A.  771,  46  N. 
E.  787;  Baaford  v.  Pearson,  7  Allan,  604; 
Broum  v.  Jfational  Bank,  44  Ohio  St  269, 
6  N.  E.  648. 

The  words  in  the  deed,  "to  have  and  to 
hold  to  the  said  Lindsay  Hursey,  his  heirs 
and  assigns,"  constitute  a  covenant  tor  quiet 
mjoyment  which  will  estop  the  plaintiff. 

luUgett  V.  Brooke,  34  C.  (12  Ired.  L.) 
147;  Herrin  v.  UoBntyre,  8  N.  C.(l  Hawks) 
411. 

The  deed  bung  for  the  separate  estate  oi 
the  plaintiff,  and  its  free  execution,  with  the 
written  assent  of  her  husband,  as  required 
by  article  10,  {  6,  of  the  Constitution,  be- 
ing admitted,  is  ralid  to  pass  her  tiUe  to 
the  land. 

Bcott  V.  Battle^  86  N.  0.  184,  39  Am.  Rep. 
094;  Wood  V.  WhaeUr,  111  N.  C.  231,  16  S. 
E.  418;  Dembits,  Land  Titlm,  p.  1030;  Wo- 
mack  T.  Womack,  8  Tex.  897,  68  Am.  Dec 
119;  TJrquhart  v.  Womack,  53  Ter.  616; 
Clayton  v.  Fraeier,  33  Tex.  91 ;  Jaquea  v. 
Methodist  Episcopal  Church,  17  Johns.  648, 
8  Am.  Dec  447 ;  Bern  T.  Heath,  0  How.  228, 
12  L.  ed.  416. 

M^sra,  Domgla—  St  Blmma,  for  appel- 
lee: 

"When  the  proof  or  acknowledgment'  of 
ft  conveyance,  power  of  attorney,  or  other  in- 
strument concerning  the  interest  of  a  mar- 
ried woman  in  land,  is  taken  as  in  this 
chapter  directed,  no  derk  of  the  superior 
court  shall  adjudge  such  conveyance  or 
other  instrument  to  be  duly  proved  or  ac- 
knowledged unless  the  private  acknowledg- 
ment of  such  married  woman  is  taken  ac- 
cording to  the  laws  of  this  state,  and  a  cer- 
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tificate  thereof  attadied  to  the  deed  or 

other  instrument." 

N.  C.  Code,  §  1246,  subsec.  6. 

When  the  husband  of  a  feme  oovert  doefr 
not  ^oin  in  a  conveyance  of  hev  land,  and 
she  IB  not  privily  examined  as  to  her  vol- 
untary assent  to  the  deed,  the  attempted 
conveyance  is  an  absolute  nullity,  and  the 
vendee  has  no  lien  on  the  land,  or  ricbt  of 
action  against  the  woman  personally  ior 
the  purchase  money  paid  by  bim. 

Bcott  v.  Battle,  85  N.  C.  184,  39  Am.  Rep. 
694;  Askew  v.  Daniel^  40  N.  C.  (5  Ired. 
Eq.)  321;  Green  v.  Branton,  16<N.  C.  (1 
Dev.  Eg.)  500;  Hohnea  v.  Holmes,  86  N.  C. 
205;  Clayton  v.  Rose,  87  N.  0.  106;  Bums 
V.  McGregor,  90  N.  C.  222;  Farthing  v. 
Shields,  106  N.  C.  289,  10  S.  E.  998;  Wil- 
liams v.  Walker,  111  N.  C.  608,  16  S.  E. 
706. 

Where  a  married  woman  having  a  sep- 
arate estate  in  land  makes  a  contract  in 
another  state,  her  capacity  to  maJce  the  con- 
tract, and  its  validity,  are  to  be  determined 
by  the  law  of  the  state  in  which  the  land  is 
situated. 

Armstrong  v.  Best,  112  N.  C.  63,  25  L. 
R.  A.  188,  17  S.  E.  14;  Johnston  v.  <?ato- 
try,  11  Mo.  App.  322. 

Capacity  or  incapacity  as  to  acts  done  in 
a  foreign  country,  where  the  person  may  be, 
will  be  recognized  as  valid  or  not,  in  the 
forum  of  his  domicil,  as  they  may  infringe- 
or  not  its  interests,  laws,  and  policies. 

Bank  of  Louisiana  v.  Williams,  46  Miss.. 
618,  12  Am.  Rep.  319;  Central  Land  Co.  v. 
Laidley,  32  W.  Ta.  134,  3  L.  R.  A.  826,  9' 
S.  E.  61. 

The  wife  cannot  subject  her  separate- 
real  estate,  or  any  interest  therein,  to  any 
lien,  except  by  deed  in  which  the  husband 
joins,  with  privy  examination,  as  pre- 
scribed hy  law;  and  she  will  not  be  allowed 
to  do  indirectly  what  the  law  prohibits  her* 
from  doing  directly. 

Thurber  v.  LaRogue,  105  N.  C.  303,  It 
S.  E.  460;  Banover  Nat.  Bank  v.  Bowardp 
118  N.  C.  274,  23  S.  E.  1005;  Wood  v. 
Wheeler,  111  N.  G.  231,  16  8.  E.  418. 

Measra.  MolTer  *  Speme  and  J.  A. 
Spence  also  finr  appellee. 

Fuiwhes,  Gh.  J.,  delivered  the  <^inion  of 

the  court: 

On  the  2lBt  of  January,  1878,  the  plain- 
tiff was  the  owner  of  the  land  in  contro- 
versy, lying  and  being  in  Montgomery  coun- 
ty, North  Carolina,  containing  133  acres, 
which  she  agreed  to  sell  to  one  Lindsay 
Hursey  for  |130.  The  plaintiff,  Christian 
Smith,  was  at  that  time  a  married  woman, 
being  the  wife  of  J.  L.  Smith,  and  has  so- 
remained  the  wife  of  said  J.  L.  Smith  until 
since  the  commencement  of  this  action.  In 
pursuance  of  said  contract  and  agreement 
to  sell,  she  and  her  said  husband  made  and 
executed  a  deed  sufficient  in  form  to  convey 
9aid  land  to  said  Hursey  in  fee  simple,  with 
a  covenant  of  warrant  of  title  to  said 
Hursey,  but  not  to  hia  heirs,  nor  to  hia  as- 
signs. The  said  Hursey  thereafter  took 
possession  of  said  land,  and  claimed  to  hold 
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the  Bame  under  this  deed  from  the  plain- 
tiff and  her  husband,  J.  L.  Smith,  and  the 
defendants  claim  under  and  by  mesne  con- 
veyances from  the  said  Lindsay  Hursey. 
The  plaintiff  and  her  said  husband  were 
residents  and  citizens  of  the  state  of  South 
Carolina  at  and  before  the  date  of  said 
transaction,  and  the  plaintiff  ia  still  a  resi- 
■dent  and  citizen  of  said  state.  Said  deed 
was  probated  according  to  the  laws  of 
South  Carolina,  but  not  according  to  the 
laws  of  this  state,  in  that  no  privy  examina- 
tion of  the  plaintiff  was  ever  taken.  It 
was  shown  and  admitted  that  under  the  laws 
<rf  South  Carolina  at  that  time  a  married 
woman  might  sell  and  convey  her  own 
land,  by  and  with  the  consent  of  her  hus- 
))and,  without  privy  examination.  And  it 
is  admitted,  and  the  deed  shows,  that  the 
husband  joined  the  plaintiff  in  making  and 
executing  said  deed.  This  action  was  com- 
menced on  the  10th  day  of  September,  1895. 
for  poaseBsion  of  said  land,  and  for  dam- 
ages for  the  wrongful  detention  thereof; 
and  defmdants  answer,  and  deny  the  plain- 
tiff's right  to  recover,  admit  they  are  in 
possession  of  said  land,  and  plead  the  deed 
of  the  plaintiff  and  her  said  husband,  of 
the  21st  of  January,  1878,  to  the  said  Lind- 
say Hursey,  under  whom  they  claim  title, 
as  an  estoppel.  And  defendants  contend 
that  by  reason  of  this  deed,  and  the  cov- 
enant of  warranty  therein  contained,  the 

filaintiff  ia  estopped  to  claim  title  to  said 
and,  and  that  she  cannot  maintain  this 
action.  Defendants  say  that  as  the  plain- 
tiff could  convey  her  land  under  the  laws 
of  South  Carolina,  and  as  she  was  a  res- 
ident and  citizen  of  South  Carolina,  and 
as  the  contract  of  sale  and  deed  to  Hursey 
were  made  in  South  Carolina,  it  was  a 
South  Carolina  contract,  and  the  deed  con- 
veyed the  land  to  Hursey;  or,  if  this  is  not 
true,  that  the  warranty  is  a  personal  con- 
tract that  the  plaintiff  was  authorized  to 
make  by  the  laws  of  South  Carolina ;  that  it 
is  binding  upon  her,  and  might  be  enforced 
there,  and  will  be  enforced  here;  that,  this 
t>eing  so,  the  plaintiff  is  estopped,  and  can- 
not maintain  this  action.  But  upon  a  care- 
ful examination  of  authorities,  we  find  that 
neither  of  the  contentitms  of  tiie  defendants 
can  be  sustained. 

Lord  Coke  says  warranty  is  a  covenant 
real,  attached  to  the  land,  and  runs  with  the 
estate,  whereby  the  grantee,  upon  being 
ousted  by  title  paramount,  may  vouch  the 
srantor,  and  compel  him  to  render  other 
fands  of  equal  value.  2  Co.  Litt.  chap.  13, 
IS  697  et  aeq.  In  Boutherland  y.  Btout,  68 
N.  C.  446,  the  grantor  conveyed  to  McQueen 
with  general  warranty,  "which  warranty 
the  plaintiff  acquired  as  incident  to  the  es- 
tate derived  from  him, — a  covenant  which 
runs  with  the  estate."  Thus  it  appears  that 
where  there  is  a  general  warranty  to  the 
grantee,  his  heirs  and  assignB,  it  is  attached 
to  the  land,  and  runs  with  the  estate,  and 
the  heir  or  assignee  may  vouch.  But  it  is 
a  covenant  leaf,  and  extends  no  further 
than  the  terma  of  the  covenaut  carry  it. 
My  Lord  Coke  again  saya :  "If  a.  man  doth 
Ul  L.  K.  A. 


warrant  land  to  another  without  this  word 
[heirs],  his  heirs  shall  not  vouch;  and  rc^ 
ularly  if  he  warrant  land  to  a  man  and  hu 
heirs,  without  naming  assignB,  his  assignee 
shall  not  vouch."  Co.  Litt  384&,  386&.  So 
it  is  Been  that,  if  the  estate  had  passed  to 
Hursey  under  the  deed  of  plaintiff  and  her 
husband,  the  defendants,  who  are  the  as- 
signs of  Hursey,  would  have  no  interest  in 
it,  and  could  not  have  vouched  the  plain- 
tiff. Warrantiea  are  now  treated  as  per- 
sonal covenants.  This  is  so  under  the  stat- 
ute of  Anne,  the  Revised  Code  <chap.  43,  S 
10),  and  8  1334  of  the  Code,  and  was  made 
BO  hy  these  statutes  and  judicial  construc- 
tion, because  real  actions  had  been  abol- 
ished, and  acticms  of  ejectment  had  been 
substituted  in  their  stead,  and  there  was 
no  one  to  vouch.  But  the  action  of  cove- 
nant can  only  be  had  where  the  party  could 
have  vouched  under  an  action  real.  South- 
erland  v.  Stout,  68  K.  C.  446;  Rit^U  v. 
Dickent^  6  N.  C.  (1  Murph.)  343,  4  Am. 
Dec.  555.  And  when  suits  are  brought  tm 
such  covenant,  and  the  grantee  had  been 
evicted  from  the  whole  of  the  land,  the 
measure  of  damage  was  the  amount  paid  for 
the  land.  WHliams  v.  Beeman,  13  N.  C. 
(2  Dev.  L.)  483,  approved  in  Uarkland  v. 
Cnmp,  18  N.  C.  (1  Dev.  4  B.  L.)  94,  27 
Am.  Dec.  230;  Jliohola  v.  freeman,  33  N. 
C.  (11  Ired.  L.)  BS;  and  many  other  cases. 
The  defendants  having  no  right  to  vouch  if 
this  had  been  an  actwn  real,  th^  have  no 
right  to  sue  on  the  covenant,  and  no  ri^ht 
to  defend  under  it.  They  have  no  privity 
or  connection  with  the  warranty,  which 
was  to  Hursey  alone.  They  have  no  inter- 
est in  it,  and  can  take  no  benefit  under  it, 
even  if  Hursey  could  have  done  so.  And 
we  now  propose  to  show  that  this  transac- 
tion was  absolutely  void,  and  no  estate 
passed  to  Hursey  under  the  deed  of  the  2l8t 
of  January,  1878,  and  that  the  plaintiff  in- 
curred no  obligation  that  can  be  enforced 
in  Jaw  or  equity. 

The  general  rule  is  that  executory  con- 
tracts are  governed  by  the  law  of  the  juris- 
diction where  they  are  to  be  executed,  and, 
if  they  are  repugnant  to  the  established 
policy  of  that  junsdictlcm,  they  cannot  be 
enforced.  An  executory  contract  may  be 
made  in  this  state  to  be  executed  in  Xew 
York,  and  it  will  be  considered  a  New  York 
contract,  and  subject  to  the  laws  of  that 
state.  But  if  such  executory  contract  ia 
made  h^e,  and  no  place  is  named  as  to 
where  it  shall  be  executed,  it  is  presumed 
that  it  was  to  be  ezecuted  here^ — a  North 
Carolina  contract.  And  this  doctrine  ap- 
plies only  to  executory  contracts,  and  not  to 
property.  But  there  are  well-known  excep- 
tions to  that  rule.  There  are  oontracta 
which  are  localized  by  the  subject-matter 
of  the  contract,  as  this  one  iB.  All  con- 
tracts and  deeds  for  the  sale  and  convey- 
ance of  land  are  local,  and  belong  to  the 
jurisdiction  where  the  land  lies,  and  will 
not  be  enforced  when  they  are  in  violation 
of  the  laws  and  settled  policy  of  this  state. 
In  other  words,  sudi  ccHitracta  and  convey- 
ances are  made  1^  the  lav  contracts  and 
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conveyances  of  the  state  where  the  land  is. 
The  law  of  coosb'uctive  jurisdiction  or  con- 
traetual  jurfidiction  has  never  applied  to 
contracts  for  or  conveyances  of  land.  And 
when  the  plaintiff  made  this  sale  and  con- 
veyance to  HuTsey,  she  made  it  as  a  citizen 
of  North  Carolina;  that  is,  she  was  as  much 
subject  to  the  laws  of  this  state  as  if  she 
had  been  living  here  and  made  it  here. 
Hursey  was  as  much  bound  to  take  notice 
of  the  fact  that  sho  was  a  married  woman 
as  if  she  had  been  living  here.  This  doc- 
trine is  well  stated  in  Story,  Confl.  L.  8th 
ed.  II  38,  474,  note  a;  Wharton,  Confl.  L. 
II  278,  305,  331,— and  sustained  by  Mero- 
net/  V.  Atlanta  Bldg.  A  L.  Asao.  116  N.  C. 
882,  21  S.  E.  b2i,  and  Armatrong  v.  Beat, 
112  N.  O.  59,  25  L.  E.  A.  188,  17  S.  E.  14, 
and  in  The  Kensington,  183  U.  S.  263,  45 
L.  ed.  190,  22  Sup.  Ct.  Sep.  102.  But  the 
direct  question  has  been  imBBed  upon,  and, 
it  seems  to  us,  settled,  by  this  court,  in 
Jones  V.  Oerook,  59  N.  C.  (6  Jones,  Eq.) 
190.  It  seems  to  us  this  question  is  set- 
tled, treating  it  as  we  must,  under  the  au- 
thorities cited  and  many  others;  and  it  is 
a  North  Carolina  transaction,  unless  we 
overrule  the  statute  (Code,  i  1250)  and  the 
many  decisions  of  this  state  with  r^ard  to 
the  erccution  of  deeds  by  married  women, 
and  that  the  defendants  can  take  no  benefit 
under  the  transaction  of  plaintiff  with  Hur- 
sey. In  Clayton  v.  Awe,  87  N.  C.  106,  the 
court  uses  this  language:  "In  Bcott  v. 
Battle.  86  N.  G.  184,  39  Am.  Bep.  694,  it  is 
held  that  a  feme  covert's  deed,  not  executed 
in  the  prescribed  mode,  is  wholly  inopera- 
tive. Abiding  by  these  decisions,  we  do  not 
propose  to  reopen  the  question."  The  case 
of  Boott  T.  Battle,  which  has  been  cited 
with  approval  in  more  cases,  in  all  proba- 
bility, tban  any  other  case  since  it  was 
filed,  in  1881,  IS  BO  full  and  complete  in 
support  of  this  opinion  that  we  can  hardly 
undertake  to  quote  from  it  without  doing 
injustice  to  the  learned  judge  who  wrote  it. 
But  it  holds  that  at  common  law  there  was 
but  one  way  by  which  a  married  w<Hnan 
could  convey  ber  land,  and  that  was  by  fine 
and  recovery;  that  our  statute  has  pro- 
vided another  way, — more  simple  and  less 
cocpensive, — by  deed,  in  which  the  husband 
joins,  and  by  privy  examination  of  the  wife. 
"But  unless  the  terms  prescribed  in  the 
statute  are  strictly  complied  with,  dhe 
stands  as  at  common  law,  and  the  deed  is 
absolutely  void."  It  is  not  claimed  that 
this  statute  has  been  complied  with,  or  at- 
tempted to  be  complied  with,  in  this  case, 
and  it  is  therefore  absolutely  void.  And  it 
would  seem  "that  the  same  reasoning  must 
be  a  full  answer  to  the  defendants'  demand 
upon  the  plaintiff  for  the  restoration  of 
the  purchase  money,  which  she  has  received 
and  used,"  And  "in  no  case  will  the  law 
imply  a  promise  on  her  part  and  everyone 
who  deals  with  her  is  held  to  do  so  witb  a 
knowledge  of  her  disability."  The  court  then 
disposes  at  the  case  of  Daniel  v.  Grumpier, 
76  N.  C.  184,  aWl,  in  effect,  overrules  it, 
and  then  proceeds  to  quote  from  Askew  v. 
AituBl,  40  N.  C.  (6  lied.  Eq.)  321,  as  fol- 
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lows :  "That  a  deed  of  a  feme  oovert,  until 
she  is  privily  examined  by  the  proper  an- 
thoritka,  is  mere  blank  paper, — bo  utterly 
void  that,  even  if  it  contains  a  stipulation 
in  her  own  behalf,  she  cannot  have  tne  bene- 
fit thereof."  In  Oreen  v.  Branton,  16  N. 
C.  ( 1  Dev.  Eq. )  604,  the  court  says  that  "a 
feme  covert  can  be  bound  as  to  ber  land  in 
only  two  ways:  First,  by  her  deed  exe- 
cuted jointly  with  her  husband,  with  her 
privy  ocamination  thereto;  and,  secondly, 
ay  uie  Judgment  of  a  eompetrat  court;  ana, 
that  if  ber  deed  be  not  executed  as  required 
by  law,  it  is  an  absolute  nullity,  under 
which  no  equity  whatever  can  be  set  up." 
Again  the  court  says:  "Upon  principle, 
too,  it  seems  impossible  to  conceive  that  the 
law  will  ever  permit  that  to  be  done  indi- 
rectly which  it  forbids  to  be  done  directly, 
or  that  it  will  give  its  countenance  to  a 
doctrine  which  must  subvert  its  whole  the- 
ory  in  regard  to  the  contracts  of  married 
women.  To  do  so  would  be  equivalrat  to 
saying  that  a  feme  covert  cannot,  by  ex- 
press deed,  unless  privately  examined  there- 
to, cannot  convey  or  charge  her  lanAs,  and 
yftt  by  a  mere  contract  to  sell,  and  the  ac- 
ceptance of  the  purchase  money,  create  such 
a  lien  upon  it  as  the  courts  of  equity  will 
enforce  by  a  sale  againat  her  will."  In  the 
case  of  TotDles  v.  Fisher,  77  N.  C.  444,  the 
court  says:  "No  one  can  reasonably  rely 
upon  the  contract  of  a  married  woman,  or 
on  a  representation  which  at  best  is  in  the 
nature  of  a  contract,  and  by  which  he  must 
be  presumed  to  know  that  she  is  not  legally 
bound;  and  it  is  only  in  the  case  of  a  pure 
tort,  altogether  disconnected  with  a  con- 
tract, that  any  estoppel  against  her  can  op- 
erate." The  ease  of  Wood  v.  Wheeler,  111 
N.  C.  231,  16  8.  E.  418,  is  a  case  in  our  own 
court  directly  in  point  as  to  the  invalid!^ 
of  the  deed  from  plaintiff  to  Hursey.  The 
defendant  in  that  case  was  a  married 
woman,  and  a  resident  and  citizen  of  South 
Carolina.  She  made  a  mortgage  to  a  citi- 
zen of  North  Carolina  upon  lands  in  North 
Carolina.  The  mortgage  was  eoraeuted  in 
South  Carolina,  where  she  lived,  and  was 
probated  according  to  the  laws  of  that  state, 
as  this  deed  was;  and  this  court  held  that 
it  was  utterly  void. 

Having  shown  that  this  deed  is  ut- 
terly void,  it  cannot  be  used  as  an  es- 
toppel; and,  in  addition  to  the  authori- 
ties already  cited,  we  cite  the  following 
from  11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
393 :  "No  question  of  estoppel  by  deed  can 
arise  \riiere  the  instrument  is  absolutely 
void."  And  in  note  I  to  this  text  it  is 
shown  that  this  is  the  law  in  England,  Ala- 
bama, Arkansas,  California,  the  District  of 
Columbia,  Indiana,  Kentucky,  Massachu- 
setts, Minnesota,  Missouri,  North  Carolina, 
Washington,  and  Wisconsin.  And  Miller 
V.  Bumgardner,  109  N.  O.  412,  13  S.  E.  935, 
is  cited  in  this  note,  showing  that  this  is 
the  law  in  North  Carolina.  There  the  deed 
of  a  married  woman,  properly  executed  by 
her  and  her  husband,  except  for  the  fact 
that  she  had  never  been  privily  examined 
thereto,  was  offered  as  an  estoppel ;  and  this 
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eourt  held  that  it  was  no  estoppel  against 
her.  Again,  on  the  same  page  of  11  Am. 
&  En^.  Enc.  Law,  it  ia  said:  "Where  the 
deed  la  invalid,  the  mere  fact  that  it  con- 
tains covenants  of  warranty  will  not  make 
it  operative  by  wajr  of  eatoppel;  for,  to 
make  a  warranty  bindinff,  there  must  be 
Rome  estate  conveyed  to  which  the  warranty 
may  be  annexed.*'  "A  deed  void,  as  being 
given  in  contravention  of  a  statute,  worktt 
no  estoppel.  .  .  .  Thus,  a  married 
woman  will  not  be  estopped  by  a  deed  not 
executed  in  the  mode  provided  by  statute." 
But  if  the  "feme  oot?ert  retain  and  have 
actually  in  hand  the  money  paid  her  as  the 
oonsidfvation  for  her  Impenect  and  diaaf- 
flrmed  contract,  her  vendee  would  be  per- 
mitted to  recover  the  same  at  law;  or,  if 
she  had  converted  it  into  other  property, 
BO  as  to  be  tracefible,  he  might  pursue  it  in 
its  new  shape  by  a  proceeding  tn  rem,  and 
subject  it  to  the  satisfaction  of  hia  demand. 
But  if  Bhe  has  consumed  it  [as  it  is  admit- 
ted the  plaintiff  has  in  this  case],  the  party 
paying  tt  la  without  remedy;  and  thu  be- 
cause of  the  policy  of  the  law,  which  for- 
bids all  dealiiws  with  fmes  covert,  unless 
conducted  in  the  manner  prescribed  the 
statute,  and  which  throws  the  risk  in  every 
such  case  upon  the  pnrty  that  deals  with 
her."  We  hold,  therefore,  that  the  plain- 
tiff is  not  personally  liable  to  a  charge  for 
the  money  paid  her  by  Hursc^,  nor  ia  her 
land  in  controversy  subject  to  a  lien  thereon. 

It  seems  to  us  that  the  judgment  of  the 
court  below  it  fully  tuatained,  and  it  %e  af- 
firmed. 

Sonslaa,  J.,  concurring: 

I  concur  in  the  opinion  of  the  court  with 
reluctance,  on  account  of  the  great  and  un- 
merited hardship  it  inflicts  upon  so  many 
individuals;  but  I  am  forced  to  concur  be- 
cause, in  my  opinion,  it  is  the  law.  We 
have  no  impliea  warranties  as  to  real  es- 
tate, and  as  express  warranty  is  a  cove- 
nant real,  running  with  the  land,  it  can 
never  arise  when  the  deed  creating  it  is  ab- 
solutely void.  If  the  warranty  could  oper- 
ate  at  all,  it  could  only  be  by  estoppel  »n 
pain.  An  estoppel  may  at  times  prevmt  a 
person  from  denying  the  validity  of  an  act 
which  he  might  lawfully  have  done,  but  not 
an  act  whidi  he  could  not  do.  In  other 
words,  an  estoppel  can  never  be  used  to 
evade  the  law  by  validating  an  act  forbid- 
den by  law.  I  have  given  to  the  law  of 
married  women,  as  laid  down  in  the  opin- 
ions of  this  court,  the  repeated  assent  of 
my  deliberate  judgment,  and  cannot  now 
undertake  to  reverse  a  long  line  of  decisions 
on  account  of  the  exceptional  hardships  of 
an  individual  case. 

Olark,  J.,  dissenting: 

In  1878  the  plaintiff  {now  a  feme  sole), 
being  then  a  married  woman  residing  in 
South  Carolina,  united  with  her  huBband  in 
the  conveyance  of  the  land  in  question, 
which  has  since  become  valuable;  the  town 
of  Star  being  built  thereon.  She  now  seeks 
to  recover  the  land.  The  deed  was  exe- 
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cuted  to  one  Hursey,  his  heirs  and  assigns, 
and  contains  a  covenant  of  warranty  of  ti- 
tle to  said  Hursey,  who  has  since  conveyed 
by  deed  with  warranty  to  these  defendants 
and  others,  who  have  improved  the  prop- 
erfy,  which  was  stated  on  the  aigument  to 
be  now  worth  some  $40,000.  The  deed  by 
plaintiff  and  husband  recited  the  receipt  of 
the  purchase  money, — some  $130, — the  pay- 
ment of  which  is  not  denied.  In  South  Car- 
olina the  wife  was  then,  and  is  now,  fully 
empowered  to  make  any  contract  with  ref- 
erence to  her  separate  estate,  and  the  doc- 
trine of  estoppel  applies  to  married  women. 
Orenehavj  v.  JuUan,  26  S.  C.  283,  8  S.  E. 
IS3;  Bigby  v.  Lagan,  45  S.  C.  651,  24  8.  E. 
66.  In  that  state  a  married  woman  can 
convey  realty,  or  make  any  contract,  not 
only  without  privy  ecamination,  but  with- 
out the  joinder  or  assent  of  her  husband. 
2  Rev.  SUt.  1803,  pp.  47-49,  SI  101.  102, 
108;  Rev.  Stat.  1873,  »  104,  105,  111;  Id. 
chap.  100,  9S  1-3.  The  privy  examination 
not  haTixHOC  been  taken  aeoormnK  to  the  re- 
quirements of  our  statnter,  and  the  land 
ing  in  this  state,  the  deei  was  improperly 
a(unitted  to  registration  here;  and  as,  until 
recently,  the  statute  of  limitation  did  not 
run  against  married  women,  the  long  un- 
disturbed possession  by  her  grantee  and 
these  defendants  did  not  ripen  into  what 
was  a  just  and  honest  title.  But  while  the 
deed  was  not  legally  registered  here,  the 
contract  of  conveyance  and  tlie  contract  of 
warranty  of  title  were  valid  in  South  Caro- 
lina, where  made,  and,  being  valid  there, 
are  valid  everywhere  else.  The  personal 
contract  is  enforceable  everywhere,  jf  valid 
where  made.  II  Am.  &,  Eng.  Enc  Law,  2d 
ed.  pp.  402,  415;  Wood  v.  Wheeler,  111  N. 
C.  231,  16  S.  E.  418;  Taylor  v.  Sharp,  108 
N.  0.  377.  13  8.  E.  188.  We  have  express 
authority  that  a  oorenant  of  warranty  by 
a  married  woman  which  ia  good  as  a  per- 
sonal contract,  because  competent  accord- 
ing to  the  law  of  the  place  of  contract,  is 
good  and  enforceable  as  a  personal  contract 
though  the  deed  was  void  as  a  conveyance 
in  the  state  where  the  land  lay.  Long  In- 
land R.  Co.  V.  OonkUn,  29  N.  Y.  687;  11 
Am.  &  Eng.  Enc  Law,  2d  ed.  p.  402.  In 
Baeford  v.  Pearson,  7  Allen,  S04,  a  deed  was 
executed  by  a  married  wtnnan  residing  in 
Massachusetts  for  land  lying  in  New  Hamp- 
shire. It  was  property  executed  according 
to  the  laws  of  Massachusetts,  but  not  ac- 
cording to  the  laws  of  New  Hampshire. 
The  court  held  that  the  married  woman  was 
estopped  by  her  covenant  of  warranty,  and 
says:  "The  covenant  may  be  good  and 
valid  and  effectual  against  uie  par^  making 
it.  If  he  is  duly  auworized  to  contract  in 
that  manner,  although  the  deed  in  which  it 
is  contained  might  not  be  sufScient  under 
the  law  of  another  state  to  convey  lands 
there  situate."  And  such  ia  the  universal- 
ly recognized  law.  A  married  woman  is  es- 
topped by  her  covenant  of  warranty  in  all 
cases  where  she  is  competent  to  contract  ac- 
cording to  the  law  of  the  place  of  contract. 
Harris,  Contracts  Married  Women,  }  S18, 
p.  267;  Kotla  v.  De  Leyer,  41  Barb.  208; 
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Richmond  v.  Tibblex,  26  Iowa,  474.  In 
Zimmerman  v.  Robinaon,  114  N.  C.  40,  19 
8.  £.  102,  Avexy,  J.,  says:  "The  rigltt, 
with  the  concurrence  of  her  hushand,  to  ex- 
ecute conveyances  as  if  she  were  a  feme 
soU,  has  been  held  to  empower  her  to  create 
a  lien  upon  her  separate  real  estate  (Alea- 
ander  v.  Davis,  102  N.  C.  17,  8  S.  E.  768; 
Heujhart  v.  Peters,  80  N.  C.  160) ;  and,  if 
the  courts  are  to  allow  her  deed  to  operate 
to  any  extent  as  if  she  were  not  under  cov* 
erture,  it  must  he  conceded  that  the  power 
to  convey  carries  with  it,  by  implication, 
as  an  incident,  the  liability  to  estoppel  by 
the  covenants  usually  contained  in  convey- 
ances." In  Armstrong  v.  Beet,  112  N.  C. 
50,  25  L.  R.  A.  188,  17  S.  E.  14,  the  mar- 
ried woman  was  domiciled  in  this  state, 
and  madc^  while  temporarily  in  Maryland, 
a  contract  valid  there,  but  invalid  here.  It 
was  held,  when  sued  in  this  state,  that,  be- 
ing resident  here,  she  would  receive  the  pro- 
tection of  the  disability  imposed  by  onr 
law;  hut  the  court  was  careful  to  approve 
the  general  rule  laid  down  in  Taylor  v. 
Sharp,  108  N.  C.  377,  13  8.  E.  138,  that 
the  "validity  of  a  contract  [of  a  married 
woman]  is  to  be  determined  by  the  law  of 
the  place  where  the  contract  is  made,  and, 
if  talid  there,  it  is  valid  eveiywhere,"  and 
further  cites  with  approval  Robertson  v. 
Qveen,  87  Tenn.  445,  3  L.  R.  A.  214,  11 
S.  W.  38,  which  held  that,  where  a  married 
woman  domiciled  in  Kentucky  made  a  con- 
tract valid  there,  recovery  could  be  had 
thereon  in  Tennessee,  though  the  same  con- 
tract made  by  a  married  woman  domiciled 
in  Tennessee  would  be  void.  That  case  is 
on  all  fours  with  this. 

Upon  the  authorities  above  cited  from  our 
own  Reports  and  the  uniform  decisions  of 
other  states,  the  contract  made  by  the 
plaintiff  in  South  Carolina,  having  been 
valid  there,  is  valid  here.  The  deed  of  con- 
veyance is  invalid  here,  because  forma 
requisite  to  authOTize  its  registration  here 
are  lacking.  But  the  contract  of  convey- 
ance {not  contract  to  convey]  is  valid,  and, 
when  the  plaintiff  seeks  to  disregard 
it  and  take  back  the  land,  her  valid  con- 
tract that  she  "has  conveyed"  is  a  complete 
answer  to  her  in  a  court  of  equity;  and  thn 
defendants  claiming  under  a  deed  from 
Hursey  are  privies  thereto.  Certainly, 
when  the  plaintiff  has  made  an  admittedly 
valid  contract  that,  in  consideration  of  re- 
ceipt of  the  purchase  money,  she  has  con- 
veyed  to  "Raney,  and  has  put  him  in  posses- 
sion, and  has  acquiesced  in  that  possession 
since  1878,  she  cannot  be  allowed  by  n 
court  of  equity  to  put  him  and  his  grantees 
out,  and  recover,  by  violating  her  valid 
contract,  $40,000  worth  of  property,  when 
she  has  stood  by  so  many  years  and  allowed 
others  to  build  upon  it  and  add  great  value 
thereto.  If  the  plaintiff  had  put  Hursey 
into  possession  with  a  valid  contract,  recit- 
ii^  uat  she  had  conveyed  and  would  war- 
rant the  title,  and  acknowledged  receipt  of 
the  purchase  mtmey,  she  could  not,  under 
the  present  system,  combining  law  and 
equity,  recover  possession  because  she  had 
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not  executed  a  deed ;  and  the  defendants  are 
in  no  worse  condition  because  a  defective 
deed  was  superadded.  This  is  not  the  case 
of  such  a  contract  made  hy  a  manied 
woman  domiciled  here,  as  to  whom  the  con- 
tract would  be  invalid.  Nor  do  the  cases 
as  to  one  purchasing  with  notice  of  our 
statutes  of  disability  as  to  married  women 
apply ;  for  here  the  purchaser  knew  that  the 
law  of  South  Carolina  rendered  valid  the 
conveyance  and  the  contract  contained  in 
the  deed.  The  conveyance  became  inffec- 
tual  in  tlds  state  hy  reason  of  our  registra- 
tion laws  requiring  proof  of  her  assent  by 
a  privy  examination,  but,  by  all  the  author- 
ities, the  contract  of  conveyance  being  valid 
there,  when  she  seeks  to  recover  the  land  in 
our  courts  hy  reason  of  the  defect  in  the 
deed  a  court  of  equity  will  refuse  her  the 
possession  of  the  land  in  violation  of  her 
valid  contract  that  she  has  conveyed  it  and 
received  the  purchase  money.  The  cases  as 
to  enforcing  an  executory  contract  of  a 
married  woman  have  no  application.  The 
deed  is  defective  for  the  nonobservance  of 
the  mode  of  proof  of  execution  of  the  deed 
which  is  required  by  our  statutes,  and 
which  governs  the  rwis^tion  of  tilJes  to 
realty  in  our  state;  but  the  contract  tiiat 
she  has  conveyed  and  acknowledged  receipt 
of  the  purchase  money  is  an  executed  con- 
tract, as  is  also  the  contract  of  warranty. 

A  second  ground  which  also  defeats  the 
plaintiff's  recovery  is  that  the  execution  of 
the  contract,  the  receipt  of  the  purchase 
money,  the  putting  Hursey  in  possession, 
and  the  standing  by  while  defendants  (in. 
privity  with  Hurs^)  have  held  possession 
ever  since  1878,  and  built  upon  and  im- 
proved the  property,  constitute  an  estoppel 
in  paia  against  this  plaintiff,  who  was  com- 
petent to  contract,  and  is  estopped  by  mat- 
ter in  pais  in  South  Carolina  as  fully  as  if 
she  had  remained  a  feme  sole,  or  as  if  she 
were  a  man.  Even  if  domiciled  in  this 
state,  a  married  woman  is,  by  virtue  of 
chapter  617,  Laws  1001,  responsible  for 
buildings  put  upon  her  own  land  by  her 
consent,  when  ner  conduct  would  be  a 
complete  estoppel  upon  her  had  she  sued  in 
her  own  forum,  she  cannot  be  relieved  frcan 
that  estoppel  by  suing  in  ours. 

There  is  still  a  third  defense.  She  con- 
tracted with  Hursey,  by  a  perfectly  valid 
and  binding  contract,  that  she  would  war- 
rant aod  defend  this  title.  Had  she  sued 
in  South  Candina,  that  would  be  binding 
on  her;  and  she  cannot  shake  off  and  vitiate 
such  personal  contract,  which  our  authori- 
ties hold  to  be  valid  here  when  valid  there, 
by  suing  in  our  courts.  To  this  the  tech- 
nical objection  is  made  that,  such  contract 
being  to  Hursey  without  the  addition  of  the 
words  "heirs  and  assigns,"  it  does  not  run 
with  the  land,  and  therefore  the  defendants 
do  not  take  benefit  under  it.  By  the  stat- 
ute of  Anne  {Rev.  Code,  chap.  43,  now  i 
1334  of  the  Code),  warranties  are  now  held 
personal  covenants,  and  a  warranty  which 
would  prevent  the  plaintiff  from  recovering 
the  realty  from  Hursey  would  prevent  her 
getting  it  back  from  these  defendants,  who 
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hold  under  him.  Thia  is  not  an  action  by 
the  defendants  against  the  plaintiff  for 
breach  of  her  contract  with  their  grantor, 
hut,  sued  by  her  to  recover  the  rem,  the 
title  of  whidi  she  had  warranted  by  a  con* 
tract  which  she  was  competent  to  make, 
they  set  up  that  warranty  to  Hursey,  under 
whom  they  hold,  as  a  defense;  being  in 
privity  with  him,  and  entitled  to  the  pro- 
tection of  such  defenses  as  would  have  pre- 
vented a  recovery  against  him  had  he  re- 
mained  in  possession.  "Covenants  which 
run  and  rest  with  the  land  lie  for  or  against 
the  assignee  at  common  law,  though  not 
named.  .  .  .  Bally  v.  Wella,  3  Wils. 
26.  .  .  .  Covenants  that  do  not  run 
with  the  land  may  be  assigned  in  equity 
to  enforce  them  by  action  in  the  name  of 
the  eofvenantee  to  use  of  assignee.  I  Smith, 
Lead.  C«s.  179;  Willard  v.  Tauloe,  8  Wall. 
671,  19  L.  ed.  601.  ...  If  this  cove- 
nant had  not  passed  with  the  estate  in  the 
land,  .  .  .  hia  conveyance  would  have 
operated  as  an  equitable  assignment  of  his 
[grantor's]  interest  in  it,  and  of  bis  right 
to  enforce  it  in  his  name  to  her."  Hagar 
V.  Buck,  44  Vt.  290,  6  Am.  Kep.  368.  "For 
a  covenant  whie^  runs  and  rests  with  the 
land,  an  actim  Ilea  for  or  against  the  as- 
signee at  the  common  law,  ...  al- 
though the  assignee  he  not  named  in  the 
covenant,  .  .  .  citing  Cro.  Eliz.  pt. 
1,  p.  553;  and  see  1  Rolle,  359;  Cro.  Car. 
221."  Bally  v.  WelU  (1789)  3  Wils.  25. 
To  same  effect,  Willard  v.  Tayloe,  8  Wall. 
671,  19  L.  ed.  601.  In  Coleman  v.  Brea- 
nahan,  54  Hun,  622,  8  K.  Y.  Supp.  168,  it  is 
said:  "Equity,  for  the  purposes  of  juatioe, 
repudiates  the  distinction  between  cove- 
nants which  do  and  do  not  run  with  the 
land."  In  Columbia  College  v.  Lynch,  70 
N.  Y.  449,  20  Am.  Bep.  615,  it  is  said: 
"Whether  it  was  a  covenant  running  with 
the  land,  or  a  collateral  covenant,  or  a 
covenant  in  gross,  or  whether  an  action 
of  law  oould  be  sustained  upon  it,  ia  not 
material,  as  affecting  the  jurisdiction  of 
a  court  of  equity."  In  Wead  v.  Larkin, 
64  III.  489,  5  Am.  Bep.  153,  the  court 
fwiys:  "Our  conclusion  is  that,  where  the 
covenantee  takes  possession  and  conveys, 
the  covenant  of  warranty  in  the  deed  to 
him  will  pass  to  his  grantee."  Doty  v. 
Chattanooga  Onion  R.  Co.  103  Tenn.  564, 
48  li.  R.  A.  160,  63  S.  W.  944.  is  a  recent 
case  where  the  subsequent  grantee  of  the 
land  was  held  liable  on  a  covenant  in  the 
conveyance,  though  the  covenant  did  not  re- 
fer to  "assigns."  In  Miller  v.  Teasaa,  d  P. 
R.  Co.  132  U.  S.  691,  33  L.  ed.  487,  10  Sup. 
Ct.  Rep.  206,  it  is  held  that  where,  as  in 
this  cn8e.  the  hahendum  is  to  the  grantee, 
his  heirs  and  assigns,  this  is  not  restricted 
by  a  more  limited  warranty  following,  and 
the  grantor  and  his  heirs  are  estopped  to 
set  up  an  adverse  claim  against  the  grantee. 
In  the  more  or  lees  distimt  past  there  was 
a  highly  technical  distinction  resting  upon 
feudal  reasons,  long  since  extinct,  between 
covenants  running  with  the  land  and  not 
running  with  the  land.  As  stated  in  sev- 
eral of  the  above  cases,  this  distinction  is 
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not  raoognized  courta  of  equity,  when  to 
do  BO  mmld  work  injustice.  It  certain^ 
should  not  be  allowed  that  effect  (even  if 
the  defendants'  case  depended  up<»i  that  one 
proposition)  in  a  case  like  this,  where  the 
plaintiff  was  equally  competent  by  the 
lex  lod  contractus  to  make  a  valid  contract 
of  conveyance,  a  valid  contract  of  warranty, 
and  a  valid  deed,  and  where  she  received 
the  purchase  money,  put  her  grantee  in  pos- 
session, stood  by  for  seventeen  or  ^[hteen 
years  without  objection,  allowed  the  defend- 
ants to  improve  the  property,  and  now, 
when  it  has  become  worth  probably  $40,000, 
se^B  to  get  it  back,  with  this  enormously 
increased  value,  in  spite  of  her  enforceable 
contract  to  warrant  the  title.  Had  she 
sued  in  her  own  courts,  this  would  have 
been  a  valid  defense;  and  whm  ahe  oomes 
into  our  courts  her  ctmtract  made  in  South 
Carolizia  is  equally  valid  against  her  here 
as  in  South  Carolina,  though  the  deed 
proves  invalid  because  not  executed  withthe 
formalities  as  to  proof  of  execution  re- 
quired h^  our  statute  as  a  prerequisite  to 
registration.  The  defense  is  in  equity,  not 
at  law,  and  a  contrary  result  would  be  so 
unjust  as  to  shock  the  moral  sense. 

It  nfuat  also  be  noted  that,  though  the 
deed  is  invalid  because  proof  of  itsexmnitioa 
is  not  as  required  by  our  statute,  the  con- 
tract of  the  married  woman,  even  if  ahe 
had  been  resident  in  this  state,  is  valid  to 
affect  either  her  real  or  personal  estate 
(having  been  made  with  assent  of  her  hus- 
band) oy  the  very  terms  of  our  statute 
(Code.  I  1826). 

If  there  is  any  precedent  anywhere  which 
can  be  construed  to  countenance  the  plain- 
tiff's recovery,  there  is  no  better  time  to  re- 
pudiate it  than  now.  A  precedent  so  mis- 
chievous and  subversive  of  every  element  of 
natural  justice  should  not  be  left  standing, 
upon  which  to  ask  the  judgment  of  a  court 
which  will  work  sach  an  injustice.  In  the 
very  recent  case  of  Thompson  v.  Taylcr, 
66  N.  J.  L.  253,  64  L.  R.  A.  686. 
49  Atl.  544,  that  court  holds,  revers- 
ing the  supreme  court  of  that  state,  that 
where  a  married  woman,  domiciled  in  New 
Jersey,  executes  a  note  to  her  husband,  in- 
valid in  New  Jersey,  which  is  taken  by  her 
husband,  with  her  acquiescence,  to  N  pw 
York  and  there  indorsed  by  him  and  deliv- 
ered, this  became  a  New  York  contract,  and, 
such  contract  heing  valid  in  New  York,  the 
liability  of  the  wife  will  be  enforced  in  New 
Jersey.  This  case  is  much  stronger  than 
ours,  and  is  a  full  discussion  by  a  very  able 
court,  showing  how  completely  the  doctrine 
of  the  legal  nonentity  and  legal  incapacity 
of  women  is  now  discredited,  even  in  those 
states  whoee  laws  still  retain  some  trace 
of  it. 

Precedents,  even  when  unbroken,  and  ad- 
mitted, are  not  to  be  preferred  or  continued 
when  they  work  a  patent  and  undeniable 

wrong. 

Upon  the  facts  found,  judgment  should 
have  been  entered  for  the  defendants. 

A  petition  for  rehearing  having  been  filed. 
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Walker,  J.,  banded  dmm  the  following  re- 
sponse on  June  II,  1903: 

This  is  a  petition  to  rehear  the  atx)Te-ea- 
titled  case,  which  was  decided  at  Febmaxy 
term,  1902,  and  is  reported  in  130  TH.  C.  100, 
ante,  878,  40  8.  E.  984. 

On  the  21st  day  of  January,  1878,  the 
plaintiff,  heing  the  owner  of  the  land  in  con- 
troveray,  which  is  situated  in  this  state, 
joined  with  her  hnsband  in  the  e]ncution  of 
an  unsealed  paper  writing,  by  which  they 
professed  to  convey  the  said  land  for  a  con* 
sideration  paid  to  her  by  one  Lindsay  Hur- 
sey,  who  afterwards  conveyed  to  the  defend- 
ant A.  Leach,  The  other  def^dants  claim 
their  shares  in  the  land  by  mesne  xKmvey- 
anees  from  Leach.  At  the  time  of  executing 
the  paper  writing  to  Hnrsey,  the  plaintiff 
and  ner  husband  were  citizens  of  the  state 
of  South  Carolina,  and  were  domiciled  in 
that  state,  and  Hursey  was  a  citizen  of  this 
state,  and  domiciled  therein.  The  paper 
writing  was  proved  by  witnesses,  there  be- 
ing no  acknowled^ent  of  it,  or  privy  exam- 
ination of  the  wife.  There  was  a  general 
covmant  of  warranty  in  the  deed.  By  the 
Oomstitatim  and  laws  of  South  Carolina  in 
force  at  the  time  ttte  paper  writing  was  exe- 
cuted, a  married  woman  could  purchase  and 
conv^  real  property  as  if  she  were  unmar- 
ried, and  her  deed  to  the  same  could  be 
proved  by  witnesses  without  privy  examina- 
tion, and,  when  thus  proved  and  registered, 
was  binding  upon  her.  The  plaintiff's  hus- 
band died  since  this  suit  was  brought. 

It  may  be  assumed  that,  if  the  lands  had 
been  situated  in  SouUi  Carolina,  the  paper 
vriting  encuted  by  the  plaintiff  to  Lindsay 
Hursey  was  valid  and  effectual  for  ^e  pur- 
pose of  passing  the  land  to  the  latter,  and, 
further,  that  the  plaintiff,  according  to  the 
laws  of  that  stat^  would  be  botmd  by  the 
covenant  of  warranty.  But  as  the  land  la 
situated  in  this  state,  the  transfer  of  it  must 
be  governed  by  our  law.  It  seems  to  be  con- 
oeded  tiiat  the  title  to  the  land  did  not  pass 
by  ilw  men  force  and  operation  of  the  deed 
■a  a  oonveyance,  but  the  defendants  contend 
that  the  plaintiff  is  estopped  by  the  deed, 
and  especially  by  the  covenant  of  warranty, 
to  claim  the  land,  as  her  covenant  is  valid 
and  binding  on  her  under  the  laws  of  South 
Carolina,  where  she  resided  and  had  her 
d<Hnicil  at  the  time  she  entered  into  it. 

There  is  a  marked  differmce  between  the 
validity  of  a  covenant  of  warranty  where 
tbe  question  is  whether  the  covenantor  is  li- 
able in  damages  for  a  breach  of  the  cove- 
nant, treated  as  a  mere  personal  contract, 
and  its  validity  for  the  purpose  of  cresting 
an  estoppel  against  the  covenantor  to  claim 
the  land  which  he  has  sold  and  conveyed, 
and  the  title  to  which  he  has  warranted.  In 
the  one  case  the  remedy  is  by  an  action  on 
the  covenant,  which  sounds  only  in  dam- 
ages ;  and  in  the  other  the  covenant  is  caa- 
sidered,  not  as  passing  the  estate,  if  we 
spealc  with  technical  accuracy,  but  as  con- 
cluding the  party  who  has  affirmed  that  he 
had  the  title  at  the  time  of  the  conveyance, 
and  has  agreed  to  warrant  and  defend  it, 
from  afterwards  disputinv  that  fact,  or  fnmi 
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asserting  a  title  in  oppoBitira  to  tiie  one  he 
professed  to  convOT;  out,  while  the  estoppel 
may  not  have  the  legal  effect  of  transferring 
the  title  to  the  covenantee,  it  indirectly  ac- 
complishes that  result.  Whatever  may  be 
the  rule  with  reference  to  the  law  govern- 
ing the  validity  of  a  covenant,  considered 
as  a  personal  contract,  for  the  breach  of 
which  damagee  may  be  recovered, — ^whether 
it  is  the  law  of  the  place  where  the  property 
with  reference  to  which  the  covenant  is  made 
is  situated,  or  the  law  of  the  jplace  of  the 
contract, — we  need  not  decide  in  this  ease, 
for  it  is  suffici^t  for  the  purpose  of  this  ap- 
peal to  hold,  as  we  must,  that,  if  the  cove- 
nant is  to  be  regarded  as  an  estoppel  affecting 
the  title,  it  must  be  governed  by  the  law  of 
the  state  where  the  property  is  situated,  and 
in  this  case  by  the  law  of  tlus  state.  'Mirmr, 
Confl.  Laws,  S  186;  Riley  r.  Burroughs,  41 
Neb.  296,  59  N.  W.  929;  Hill  v.  Shannon, 
68  Ind.  470;  Tillotaon  v.  Prichard,  60  Vt. 
94, 14  Atl.  302.  Referring  to  this  very  ques- 
tion of  the  effect  of  a  covenant  of  warranty, 
the  court,  in  Larendon'8  Bucoesaion,  39  Ia. 
Ann.  952,  3  So.  219,  says:  "The  rights  and 
obligations  arising  under  acts  passed  in  one 
stat^  to  be  executed  in  another,  respecting 
the  transfer  of  real  estate  in  the  latter,  are 
r^lfulated,  in  point  of  form,  substance,  and 
validity,  by  the  laws  of  the  state  in  which 
such  acts  are  to  have  effect."  The  rule  as 
said  by  the  court  to  apply  also  to  the  deter- 
mination of  liability  upon  the  covenant  for 
damages. 

If  tiie  question  of  estoppel  is  to  be  decided 
by  the  law  of  this  states  as  we  hold  it  must 
necessarily  be,  it  follows  that  it  cannot  have 
the  effeiit,  either  direct^  I?  passing  the  es- 
tate, or  indirectly  by  ctHicludin^  the  plain- 
tiff, or  preventing  h^  recovery  in  this  case. 
A  ruling  which  would  give  to  the  covenant 
the  force  and  effect  the  defendants  contend 
it  should  have,  would  be  in  flagrant  viola- 
tion of  the  spirit  and  letter  of  our  law  in 
regard  to  the  transfer  of  real  property  by 
married  womcai.  We  will  always,  in  com- 
ity, enforce  the  laws  of  another  stat^  when 
the  rights  of  the  parties  should  be  deter- 
mined according  to  the  place  where  the  con- 
tract was  made,  or  where  the  transactions 
out  of  which  those  rights  arose  took  place; 
but  we  cannot  enforce  the  laws  of  a  foreign 
jurisdiction  when  they  conflict  with  our  own 
laws  in  a  matter  concerning  property  situat- 
ed in  this  state.  If  we  should  say  that  the 
covenant  works  an  estcppel  whidi  ocmcludes 
the  plaintiff,  and  thereby  devests  her  of  the 
title  to  the  property,  we  would  decide,  in 
effect,  that  she  had  done  indirectly  what  she 
could  not  do  directly.  "The  wife  cannot 
subject  her  separate  real  estate,  or  any  in- 
terest therein  to  any  lien,  except  by  deed  in 
which  the  husband  joins,  with  privy  exami- 
nation as  prescribed  by^  law,  ana  she  will  not 
be  allowed  to  do  indirectly  what  the  law 
prohibits  her  doing  directly."  Thurber  v. 
La  Roque,  105  N.  C.  301.  11  S.  E.  460.  In 
Z>rury  v.  Foster,  2  Wall.  34,  17  L.  ed.  782, 
the  court  says:  "To  permit  an  estoppel  to 
operate  against  her  [a  married  woman] 
would  be  a  virtual  repeal  of  the  statute 
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which  extends  to  her  this  protection,  and 
also  a  denia]  of  the  disability  of  the  common 
law,  that  forbids  the  conv^ance  of  her  real 
estate  by  procuration.  It  would  introduce 
into  the  law  an  entirely  new  system  of  eon- 
TCfyanoe  of  the  real  pnmerty  of  feme  oo- 

The  defendants  cannot  avail  themaelTes  of 
the  covenant,  because  it  was  not  made  di- 
rectly with  them,  but  with  Huraey,  and 
there  has  been  no  assignment  of  the  cove- 
nant by  him  to  them.  It  is  true  that  a  cove- 
nant of  warranty  is  in  the  natute  of  a  real 
covenant,  and  runa  with  the  kmd,  even 
though  the  wwd  "asaigns"  is  not  moitioned 
therein.  Wiggitu  v.  Pender  (N.  C.)  44  S. 
E.  362.  But  the  defendants  can  take  noth- 
ing by  this  principle,  aa  the  deed  of  the 
plaintiff  was  absolutely  void,  and  the  land, 
or,  more  properly  spealdiu;,  the  title  or  es- 
tate, did  not  pass;  and,  of  course,  the  cove- 
nant cannot  be  said  to  have  passed  to  the 
d<rfendant  with  the  land.  The  covenant  of 
warranty  is  incident  to  the  estate,  and,  aa 
the  defendants  acquired  no  estate,  it  follows 
that  they  derived  no  advantage  in  any  way 
from  the  covenant.  Keroheval  v.  Triplett,  1 
A.  K.  Marsh.  493.  If  it  ia  a  binding  cove- 
nant at  all,  it  is  nothing  more  than  a  cov- 
enant in  gross,  or  one  detached  from  the 
land,  and  could  not  have  passed  to  the  de- 
fendants, except  b^  an  assignmoit.  When 
the  deed  of  a  married  woman  fails  as  a  con- 
veyance because  of  the  nonjoinder  of  her 
husband,  or  for  any  other  reason,  it  is  in- 
effectual for  all  purposes,  and  cannot  be  re- 
lied upon  as  an  estoppel  or  ground  for  re- 
covery in  any  aubaequent  controversy.  Her- 
man, Estoppel,  {  681.  In  Loioell  v.  Dan- 
iels, 2  Gray,  168,  61  Am.  Dec.  448,  the  court, 
diacuBsing  this  queation,  aays :  "She  can 
make  no  valid  contract  in  relation  to  her 
estata  Her  separate  deed  of  it  is  absolute- 
ly void.  Any  covenants  in  such  separate 
deed  would  be  likewise  void.  If  she  were  to 
covenant  that  she  was  sole,  was  seised  in 
her  own  right,  and  had  full  ^wer  to  con- 
vey, such  covenants  would  avail  the  grantee 
nothing.  She  could  neither  be  sued  upon 
them,  nor  estopped  by  them.  The  law  has 
rendered  her  incapable  of  such  contract,  and 
she  finds  in  her  ineapadiy  her  protection; 
her  safety  in  her  weakness.  Her  most  sol- 
emn acta,  done  in  good  faith  and  for  full 
consideration,  cannot  affect  her  interest  in 
the  estate,  or  that  of  the  husband  and  chil- 
dren." See  also  Pierce  v.  Chase,  108  Masa. 
254.  In  Harden  v.  Danoin,  77  Ala.  481,  it 
is  said  by  the  court :  "It  haa  been  uniform- 
ly held  that  a  married  wtnnau  ia  not  es- 
topped from  asserting  the  invalidity  of  a 
oonv^ance  of  her  property,  not  executed  in 
the  mode  required  by  the  statute,  though 
she  has  received  a  valuable  conaideration. 
and  her  vendee  has  been  let  into  possession, 
and  that  a  court  of  equity  will  not  enforce 
it  against  her,  as  an  agreement  to  convey." 
Louxaville,  8t.  L.  <fi  T.  R.  Co.  v.  Btepheru. 
B6  Ky.  401,  29  S.  W.  14,  49  Am.  St.  Rep 
303.  The  oonnant  binds  the  covenantor  to 
warrant  and  defend  the  title  which  passes 
the  deed,  and  to  answer  in  damages  if 
01  L.  R.  A. 


the  title  fail  or  prove  defective.  It  relates 
to  the  title  or  estate  of  the  covenantor, 
which  he  undertakes  to  convey,  and  not  to 
the  validity  of  the  deed  by  which  it  is  trans- 
ferred. The  jnirehaser  is  presumed  to  know 
that  a  married  woman  is  not  bound  by  a 
deed  without  her  privy  examination,  an<(  if 
he  takes  a  conv^anoe  imp>^ectly  executed 
or  acknowledged  by  her,  it  is  his  own  mis- 
fortune, if  not  his  fault  Tovilea  v.  Fisher, 
77  N.  C.  437.  We  think  the  principles  laid 
down  in  this  court  in  Williams  v.  Walker, 
111  N.  C.  604,  16  S.  E.  706,  are  conclusive 
againat  the  dc^endanta  in  this  case.  Whils 
the  precise  ^^uestira  we  are  discussing  was 
not  involved  m  that  caae,  it  affords  a  perfect 
analogy  tor  our  guidance,  and  ia  aufficient 
in  all  respecta  to  sustain  our  decision  on 
this  rehearing.  In  the  case  of  Collins  v. 
Benbury,  25  N.  C.  (3  Ired.  L.)  285,  38  Am. 
Dec.  722,  it  was  held  by  this  court  that  a 
conveyance  which  failed  to  pass  the  land, 
and  was  merely  void,  could  not  operate  aa 
an  estoppel,  and  this  must  needs  be  so. 

The  defendants  farther  contend  that 
pilaintiff  is  estopped  1^  her  act  in  permit- 
ting Hursey  and  the  defendanta  to  take  poft- 
seasion  of  the  land  and  make  valuable  im< 
provprntaits  thereon.  We  have  not  been  able 
to  find  anything  in  the  record  upon  which 
they  can  base  tiiis  contention,  but,  if  there 
were  facta  aufficient  for  that  purpose,  we 
would  be  unable  to  agree  with  the  defend- 
ants. A  married  woman  is  no  more  es- 
topped by  her  acts  «n  pat«  than  by  her  cove- 
nant of  warranty.  This  court  has  said  that 
no  one  can  reasonably  rely  upon  the  acta 
and  representations  of  a  married  woman, — 
at  least,  those  which  are  contractual  in  tlwir 
nature, — as  he  must  know  that  she  is  not 
bound  thereby,  and  "it  is  only  in  the  case 
of  a  pure  tort,  altogether  disccmnected  with 
the  contract,  that  an  estoppel  against  her 
can  operate."  Towles  t.  Ftaher,  77  N.  C. 
438;  Scott  V.  Battle,  85  N.  C.  184,  39  Am. 
Rep.  694;  Williams  v.  Walker,  111  N.  C. 
604,  16  S.  £.  706;  CaroUtia  C.  B.  Co.  v.  Mo- 
Cankill,  94  N.  0.  746. 

We  have  examined  with  care  the  authori- 
ties to  which  our  attention  has  been  called, 
and  do  not  think  that  they  support  the  con- 
tantion  of  the  petitioners  as  to  iba  estop* 
wA  arising  from  tiie  covenant  of  warranty. 
We  make  special  reference  to  two  of  thrai. 
Tn  the  case  of  Long  Island  R.  Co.  v.  OonJt- 
lin,  29  N.  Y.  587.  the  question  aa  to  the 
valid  execution  of  the  deed  was  not  raised, 
but  the  point  was  whether  the  words  of  the 
deed  were  sufficient  to  operate  as  a  convey- 
ance of  the  property;  and  the  court  held  that, 
if  th^  were  not,  resort  could  be  had  to  tiie 
covenant  of  wammty,  as  containing  suffi- 
cient words  fOT  tliat  purpose.  The  gnuitor 
waa  «ut  juris.  In  Baaford  v.  Peorao)!,  7 
Allen,  S04,  there  was  no  reference  to  an  es- 
toppel, aa  the  action  was  brought  to  recover 
damages  for  a  breach  of  the  covenant.  The 
question  in  our  caae  is  not  wheth»  Mr^ 
Smith,  is  liable  for  damages  upon  the  cove- 
nant, but  whether  she  is  estopped  from 
claiming  the  land. 

We  have  given  this  case  most  aazloas 
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thoiidit  and  eonsideration,  not  only  because 
cS  the  interesting  and  important  questions 
involved,  but  because  of  the  great  tiardahip 
and  apparent  injustice  the  defendants  may 
suffer  aa  the  result  of  our  decision,  basra 
upon  the  application  of  fixed  l^al  |n:inci- 
pies  to  their  ease. 

Whether  the  deltodanta  ean  have  equita- 
ble relief  la  a  queetim  not  now  before  us 
for  adjudicatkHi.  Such  relief  has  been 
granted  in  a  case  closely  resembling  this  in 
its  facta  and  circumstances.  In  that  case 
the  court  fully  recognised  the  invalidity  of 
a  deed  executed  by  a  married  woman,  and 
based  its  decision  upon  the  ground  that  the 
rif^t  to  equitable  rdief,  or  to  compensap 
tion  for  bnpTovein«nta,  to  the  cctent  that 
they  had  enhanced  the  value  ctf  the  land,  did 
not  involve  the  enforcement  of  a  contract, 
either  directly  or  indirectly,  but  simply  de- 
nied to  her  the  use  and  enjoyment  of  prop- 
erty for  which  she  had  paid  nothing,  and 
which  she  acquired  by  tne  repudiation  of 
her  deed.  Proton  v.  Brovm,  36  Ohio  St.  18. 
Whether  this  is  a  eoireot  principle,  and  the 
case  just  cited  and  others  of  a  like  tenor  are 
in  accord  with  our  decisions,  and  should  be 
followed  by  us,  is  a  question  which,  if  it 
should  ever  arise,  we  will  leave  open  for  fu- 
ture consideration,  and  entirely  free  front 
any  expression,  or  even  intimation,  of  opin- 
ion by  us. 

However  much  we  may  regret  the  unfor- 
tunate situation  of  the  defendants,  we  can- 
not grant  them  any  relief,  as  the  matter  is 
now  presented,  without  abrogating  well-set- 
tled leml  principles,  and  violating  the  plain 
provistons  of  our  statute,  the  enforcemoit 
of  which  is  obligatory  ui>on  us. 

After  careful  examination  of  the  case,  we 
can  find  no  enor  in  the  former  deaision  of 
fhla  court. 

Petition  dismiased. 

Olavk,  Ch.  J.,  dissenting,  refers,  without 
repeating  them,  to  the  views  expressed  in 
the  dissenting  opinion  at  the  former  hearinf^ 
{Smith  V.  Ingram^  130  N.  C.  108-IlS,  ante, 
682,  40  8.  E.  984}j  and  to  the  opinion  of 
the  eonrt  in  Wood  v.  Wheeler,  111  N.  C.  231, 
16  S.  E.  418,  and  Taylor  v.  Sharp,  108  N. 
<S.  a77,  13  8.  E.  138;  also  to  what  is  said  in 
the  concurring  opinion  in  Vann  v.  Edtoarda, 
128  C.  426-436,  30  8.  E.  66,  and  the  dis- 
sent (concurred  in  by  two  members  of  the 
court)  in  WUliams  v.  Walker,  111  N.  C. 
613,  10  S.  E.  706.  There  are  some  dedsions 
of  this  court  as  to  the  rights  of  married 
women  which  are  hard  to  be  reconciled  with 
the  liberal  provisions  of  I  6,  art.  10,  of  the 
■Constitution,  which  haa  been  owing,  doubt- 
less, to  the  fact  that  the  judges  who  occu- 
pied this  bench  in  the  years  first  succeeding 
its  adopti<m  had  been  thoroughly  imbued 
with  the  common-law  ideas  as  to  the  inca- 
pacity of  married  wtanen,  and  the  failure  of 
the  legislature  to  change  the  language  of 
one  or  two  provisions  in  statutes  wnicn  had 
beoi  passed  in  oonformiiy  with  the  former 
■Conatlttttion,  bnt  which  are  repugnant  both 
AotheKdritand  the  latter  of  the  ^mentOon- 
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stitution.  This  has  not  escaped  the  notice 
of  the  court  in  Hanover  Nat.  Bank  v.  How 
ell,  118  N.  0.  273,  23  S.  E.  1005;  Finger  v. 
Hunter,  130  N.  C.  S29,  41  8.  £.  890,  and 
other  cases,  and  has  been  discussed  in  the 
dissenting  opinion  in  Weathers  v.  Borders, 
124  N.  C.  616-619,  32  S.  B.  881,  and  Walton 
V.  Bristol,  126  N.  0.  420.  482,  34  8.  E.  644, 
to  which  reference  is  made  without  repeat- 
ing what  is  there  said. 

By  chapter  78,  Laws  1899,  the  general 
assembly  took  married  women  out  of  the 
class  of  incompetents,  and  from  the  com- 
panionship of  *  infanta,  idiots,  lunatics,  and 
convicts,"  in  which  they  had  been  placed  by 
the  aUtute  of  Umltations  (Code  1883,  11 
148,  16S) ;  and  a  further  amiroximation  to 
the  Constitution  was  made  oy  chapter  617, 
p.  859,  Pub.  Laws  1901.  Finger  v.  Hunter, 
130  N.  C.  629,  41  S.  E.  890.  The  ConsUtu- 
tion  (art.  10,  fi  6),  in  its  terms,  would  take 
them  out  of  the  class  of  those  non  aui  juris 
in  all  respects,  as  has  been  done  in  England, 
where  the  conception  of  these  disabilities 
SxBt  arose,  and  in  so  many  of  the  states  of 
this  Union, — among  them.  South  Carolina, 
where  this  contract  was  made. 

The  majority  of  the  court  being  of  opin- 
ion that  the  plaintiff  should  recover  back 
this  land,  it  would  seem  elementary  justice 
and  equity  that  she  should  pay  for  the  bet- 
terments placed  thereon  ( Thurher  v.  La 
Itoqne.  105  N.  C.  301,  11  S.  E.  460),  and, 
indeed,  should  render  compensation  for  the 
enhanced  value  of  the  land  ( Carolina  C.  R. 
Co.  T.  MeOashill,  08  K.  C.  626,  4  S.  £.  468; 
Preston  v.  Broien,  36  Ohio  St.  18),  though 
these  matters  are  not  now  before  us.  Cer- 
tainly, this  should  be  so  here,  for  the  plain- 
tiff received  the  mon^  for  the  land  under 
a  contract  mai^  while  residing  in  a  state 
where  she  was  sui  juris,  and  liable  upon 
her  contracts,  as  if  a  feme  sole.  Upon  ho* 
repudiaticm  of  the  conveyance,  she  should 
not  profit  by  her  breach  of  contract,  but 
should  be  held  liable  for  the  damage  caused 
thereby,  like  all  others  who  are  sui  juris. 
She  sold  the  land,  living  where  she  had  full 
right  to  do  BO,  and  receive  the  agreed  price, 
$130;  her  husband  joining  in  the  deed.  She 
now  wishes  to  recover  the  town  of  Star, 
which  has  been  built  upon  11^  with  all  the 
houses  built  upon  it,  and  the  enhanced  valiie 
given  to  the  land,  upon  the  technical  ground 
that  her  privy  examination  was  not  taken, 
when,  as  a  matter  of  iaxt,  the  sale  was  her 
free  act  and  deed,  and  she  has  acquiesced 
in  such  sale  since  1878,  when  it  was  made. 
There  is  not  a  tittle  of  evidence  nor  any 
suggestion,  even,  that  she  did  not  under- 
standingly  and  wittingly  make  the  sale  of 
her  own  will;  and  it  was  the  law  at  the 
place  of  contract  that  ^e  could  make  this 
sale  even  without  the  consent  of  ber  hus- 
band, though  this  waa  had.  Should  she  re- 
cover the  land  under  these  dreunntaiweii, 
she  shonld  aeeonnt  for  bettennenta  and  en- 
hanced value,  and  receive  back  the  land,  de< 
ducting  these  additions,  and  return  the  flSO. 
Bums  V.  UoQrsgor,  90  K.  O.  222. 
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TENNESSEE  SUPBEUE  COUBT. 


Mayor,  etc.,  of  ENOXYILLE,  Appt., 

V. 

KNOXVILLE  WATER  COMPANY. 

{107  Tetm.  64T.) 

1.  It  im  not  leKallr  practicable  to  notl- 
(y  an  alderman  of  a  apeclal  meetlnK 
of  the  board  to  be  held  on  tbe  ereDlng  of  fbe 
dar  on  wblcta  the  call  la  laaoed,  where  at  the 
ttme  of  the  call  be  la  abaent  from  tiie  atate 
and  bejond  reach ;  and  failure  to  £lTe  bim  no- 
tice will  not  affect  tbe  Talldlty  of  tbe  meet- 
ing. 

St.  Pnblteatton  of  an  ordinance  In  a 
Snndar  newspaper  la  not  InauSlclent,  an- 
der  a  etatute  making  It  evidence  when  printed 
and  published,  where  such  publication  la  not 
forbidden  by  statute  or  pnhlle  policy,  and,  by 
raaaon  of  Ita  larger  drcnlatlon,  pabllcatlon  In 
such  paper  la  tbe  most  effective  notice  that 
can  be  given. 

8.  To  anthoriae  an  Irrevoeable  con- 
traet  «  nnnlelpailtT'  aa  to  tbe  ratea  to 
be  charged  conaomera  for  water  fnmlAed  by 
a  water  company,  leglalatlve  power  to  make 
It  mnat  be  unqueetlonable. 

4.  A  provlalon  In  a  charter  of  a  water 
eonpany  that  the  municipality  "aball  have 
power  by  ordinance  to  regulate  the  price  of 
water"  givea  tbe  municipality  tbe  continuing 
right  to  regulate  the  chargea,  limited  only  by 
a  condition  that  such  ratea  aball  not  be  anrea- 
sonable  or  oppressive. 

B.  it  la  not  nnreaaonablc  to  vIto  a  mti- 
nlelpalltr  witoao  Inbabltanta  are  to 
be  anpplied  by  a  water  company  tbe 
rlKbt  to  rewlate  the  rates,  since  the 
question  of  the  reaaonableneaa  of  tbe  regula- 
tlon  la  alwaye  open  to  Judicial  Investigation. 

6.  Tbat  a  mnnfolpal  eovpomilon  baa 
an  option  to  pnrcbase  a  plant  for 
water  supply  at  a  certain  date  will  not 
Invalidate  Its  regulation  of  rates  to  be 
charged  by  the  owner,  on  the  theory  tbat  they 
may  be  fixed  so  low  as  to  destroy  tbe  value 
of  the  plant,  alnce  tbe  owner  may  resort  to 
the  courts  for  protection.  * 

T.  A  contract  by  a  mnnlelpallty  aa  to 
the  rates  to  b«  oharved  by  a  water 
company  which  Is  chartered  for  a  term  of 
years  does  not  prevent  Its  altering  such  rates 
from  time  to  time,  where  tbe  charter  provides 
tbat  It  shall  in  no  way  Interfere  with  tbe  po- 
lice or  general  powera  of  tbe  mnnlelpallty, 
which  shall  have  power  by  ordinance  to 
"regulate"  tbe  price  of  water. 

(November  2,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Knox  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  a  penalty  for  violating  a  municipal 
ordinance  fixing  water  rates.  Beveraed. 
The  facts  are  stated  in  the  opinion. 

Note. — As  to  CBtabllsbment  and  regulation  of 
mimlclpal  water  supply.  Including  right  of  mu- 
nicipality to  fix  rates,  and  tbe  validity  of  long- 
term  contracts  for  a  water  supply,  see  note  to 
Btate  em  rel.  Hallauer  v.  Oosnell  (Wis.)  61  L. 
B.  A.  83. 

As  to  legislative  regulation  of  water  rates, 
see  note  to  Winchester  St  !<■  Tump.  Road  Co.  v. 
Croxton  (Ky.)  S3  U  B.  A.  181. 
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Messrs.  B.  L.  Gates,  Pickle  &  TumeVt. 
and  J.  W.  Caldwell,  for  appellant: 

The  state,  by  direct  enactment  of  its  1^- 
islature,  or  by  authority  delegated  by  tbe 
legislature  to  counties  or  munidpalitie^r 
may  regulate  ptdilio  utilitieB,  and  the  ratea 
to  be  charged  for  public  aerrioe  by  oorpora- 
tions  or  individuals  rendering  any  eervico- 
to  the  public. 

Munn  T.  lUinois,  S4  U.  S.  133,  24  L.  ed. 
86;  Winchester  A  L.  Tump.  Road  Co.  v. 
Croxton,  98  Ky.  739,  33  L.  K.  A-  177,  34  S. 
W.  618;  Railroad  Commission  Cases,  116  U. 
S.  307,  347,  362,  29  L.  ed.  636,  649,  661,  ft 
Sup.  Ct.  Rep.  334,  3S8,  1191»  348.  349,  391; 
Han  Diego  Water  Co.  t.  fion  Die^o,  118  Cal. 
S66,  38  L.  K.  A.  460,  60  Pac  633;  DanviUe 
V.  Danville  Water  Co.  178  111.  299,  63  N.  E. 
118:  Rogers  Park  Water  Co.  Fergus,  178 
III.  571,  63  N.  E.  363. 

The  city,  by  contract,  has  not  surren- 
dered, and  cannot  surrender,  this  right; 
and,  having  contracted  at  one  time  for  a 
particular  schedule  of  ratea,  it  does  not 
tha«by  ezbauat  its  power  to  r^nlate. 

Huron  Waterworks  Co.  t.  Huron,  7  8.  IX 
f),  30  L.  R.  A.  848,  62  N.  W.  07S;  Ogdm  OUp 
v.  Bear  Lake  d  River  Watencorks  A  Irrig. 
Co.  16  Utah,  440,  41  L.  R.  A.  303,  62  Pac. 
697 ;  Bowman  v.  Chioago  d  if.  W.  R.  Co.  12& 
U.  S.  465,  31  L.  ed.  700,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct.  Rep.  689,  1062;  Stone  t. 
Mississippi,  101  U.  S.  814,  26  L.  ed.  1079; 
Butehor^  Union  a.  H.  A  L.  B.  L.  Qo.  T. 
Oreswnt  City  h.  8.  L.  A  8.  H.  Co.  Ill  U.  S. 
746,  28  L.  ed.  685,  4  Sup.  Ct.  Itsp.  662 ;  New 
Orliaana  Gaslight  Co.  v.  Louisiana  Light  d 
H.  P.  d  Mfg.  Co.  116  U.  8.  660,  29  L.  ed. 
516,  6  Sup.  Ct.  Rep.  252;  Mugler  v.  Kansas, 
123  U.  S.  624,  31  L.  ed.  205,  8  Sup.  Ct.  Rm). 
273;  JVcMJ  York  v.  MUn,  11  Pet.  139,  9  t. 
ed.  662 ;  Gri^  v.  Ooldsboro  Water  Co.  122 
N.  0.  206,  41  L.  R.  A.  840.  30  8.  E.  S19; 
Winokevter  d  L.  Tump.  Boad  Co.  t.  OVw- 
ioti,  98  Ky.  739,  33  L.  R.  A.  177,  34  S.  W. 
518;  Danville  v.  Danville  Water  Co.  178  lU. 
200,  63  N.  K.  118;  Rogers  Park  Water  Co. 
V.  Fergus,  178  111.  571,  63  N.  E.  383,  180 
U.  S.  624,  45  L.  ed.  702,  21  Sup.  Ct  Rep. 
490;  8an  Diego  Water  Co.  v.  San  Diego,  lift 
Cal.  556,  38  L.  R.  A.  460,  60  Pac.  638. 

Publication  la  not  neeeasary  to  the  valid- 
ity of  an  OTdinanoe. 

Com.  V.  Davis,  140  Mass.  485,  4  N.  E. 
577;  Re  Smith,  65  Barb.  283;  Elmendorf  t. 
Acic  York,  26  Wend.  693;  8tuhr  r.  Ho- 
bol-en,  47  N.  J.  L.  148. 

Whatever  may  be  the  purpose  and  effect 
of  this  publicatioD,  it  is  sufficient  when 
made  in  a  Sunday  paper, 

Hhatc  y.  WiUiams,  87  Ind.  161.  44  Am. 
Rep.  756;  Kiger  v.  Coats,  18  Ind.  153, 81  Am. 
Dec.  351 ;  Hanover  F,  Ins.  Co,  t.  Bhrader,  80 
Tex.  35,  30  L.  R.  A.  408,  32  S.  W.  872,  33  S. 
W.  112;  20  Enc.  PI.  &  Pr.  p.  1197;  Jfo(- 
thetcs  V.  Ansley,  31  Ala.  20;  Btate  v.  Cali- 
fornia Min.  Co.  13  Nev.  203;  Btate  v.  Lorry, 
7  Baxt.  96,  32  Am.  Rep.  655;  Suxmn  v. 
Swann,  21  Fed.  299 ;  Amis  t.  Kyle,  2  Yerg. 
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31,  24  Am.  Dec.  463;  17  Enc.  PL  &  Pr.  p. 
102;  Bchtced  v.  Harticite,  23  Colo.  187,  47 
Pac  20S;  Sawyer  v.  Oargile,  72  Qa.  290; 
ffwttinys  V.  OoUtmbut,  42  Ohio  St.  685; 
Kingabury  t.  flitofcner,  70  III.  fil4 ;  Btuon  T. 
Witeofskey,  29  S.  C.  289,  7  &  £.  291 ;  Lake 
T.  Hufd,  38  Conn.  640;  8angater  r.  Voy,  IB 
L.  T.  Ji.  S.  167;  WoWon  t.  GFocin,  16  Q.  B. 
48 :  Lucas  v.  Larkin,  86  Tenn.  355,  3  S.  W. 
647. 

The  validity  or  invalidity  of  an  act  done 
upon  Suuday  does  not  rest  upon  religious  or 
moral  grounds,  or  upon  public  policy,  but 
solely  upon  the  question  as  to  whether  it 
vi<Jatefi  the  provuiouB  of  the  laWi  rather 
statutory  or  common. 

Sxcann  v.  Sioann,  21  Fed.  299 ;  Moseley  v. 
Vanhooaer,  0  Lea.  286,  40  Am.  Rep.  37. 

If  the  meeting  is  a  special  one,  the  general 
rule,  unless  mMifled  by  charter  or  stalute, 
is  that  notiice  is  necessary,  and  must  be  per- 
sonally served,  if  practicable,  upon  every 
number  to  be  present. 

1  Dill.  Mun.  Corp.  S  286;  1  Beaeh,  Pub. 
Corp.  %  271;  15  Am.  ft  Eng.  Enc  Iaw,  pp. 

1034,  1036;  1  Thomp.  Corp.  SS  707.  708  ;  2 
Cook,  Corp.  S  596. 

Where  a  member  of  such  board  is  absent 
from  the  state,  and  beyond  the  reach  of  ac- 
tual notice,  such  notice  is  not  necessary. 

Rtate  V.  Kirk,  46  Conn.  396;  2  Cook, 
Corp.  S  1119;  Porter  t.  RohrMon,  30  Hun, 
209;  Re  Union  Bill  Bilvw  Co.  22  L.  T.  N.  B. 
400;  1  Dill  Mun.  Corp.  S  263;  5  Thomp. 
Corp.  15  6176,  6479;  3  Thomp.  Corp.  S 
8936;  Chase  v.  Tuttle,  55  Conn.  466,  12  Atl. 
874:  Clark,  Corp.  p.  491;  Edgerly  v.  Emer- 
ton,  23  K.  H.  665,  65  Am.  Rep.  207;  State  v. 
Smith,  48  Vt.  266;  Ohaae  v.  Tuttiv,  66  Conn. 
465,  12  Atl.  874. 

i/r.  Charles  T.  Oatos*  Jr.,  for  appellee: 

The  ordinance  of  March  30th,  1901,  was 
Toid,  beeause  of  failure  to  notify  all  the 
members  of  the  counoil  of  the  special  meet- 
ings at  which  it  was  passed. 

London  A  2i.  7.  Land  Go.  t.  JelUoo,  103 
Tenn.  820,  52  S.  W.  996;  1  Dill.  Mun.  Corp. 
SS  263,  286;  15  Am.  &  Eng.  Ene.  Law.  pp. 

1035,  1080,  1081;  1  Beach,  Pub.  Corp.  $271; 
Lord  V.  Anoka,  36  Minn.  176,  30  N.  W.  660; 
Beaver  Creek  Twp.  Board  v.  Haatinga,  62 
Midi.  628,  18  N.  W.  250;  UitoheU  County  r. 
Horton,  75  Iowa,  271,  89  N.  W.  S94;  Poola 
d  F.  River  R.  Co.  t.  Anderson  County,  16 
Ean.  302 ;  People  em  rel.  Loeto  t.  Batohelor, 
22  N.  Y.  128;  Harding  v.  Vandeumter,  40 
Cal.  77 ;  Stov)  v.  Wyse,  7  Conn.  214,  18  Am. 
Dec  09;  2  Cook,  Corp.  SS  694,  696;  Medical 
A  Siirgieal  Soo.  v.  Weatherly,  75  Ala.  248; 
Bank  of  Little  Rook  v.  McCarthy,  56  Ark. 
473,  18  S.  W.  769;  Wiggin  v.  First  Freewill 
Baptiet  Ohuroh,  8  Sfot.  301;  Whitehead  v. 
Hamilton  Rubber  Co.  52  N.  J.  Eq.  78,  27  Atl. 
897;  Hill  v.  Rich  Hill  Coal  Min.  Co.  llSMo. 
9,  24  8.  W.  228;  Pike  County  t.  Roxoland, 
94  Fa.  238;  Ang.  &  A.  Priv.  Corp.  88  492, 
494. 

The  publication  of  the  ordinance  in  a 
Sunday  newspaper,  on  March  31st,  1901, 
was  not  a  lc$;al  publication. 

Knoxville  Charter,  8  28 ;  Hon-  ft  B.  Mun. 
Pol.  Ord.  88  62,  68;  Ormshy  v.  Louisville, 
61  L.  K.  A. 


79  Ky.  197;  Dumors  v.  Denver,  16  Colo. 
App.  375,  65  Fac.  680;  Betoall  v.  St.  Paul, 
20  Minn.  511,  Oil.  459;  Soammon  v.  Chicago,. 
40  111.  146 ;  Sawyer  v.  Cargile,  72  Qa.  290 ; 
tiohwed  T.  UartwitB,  23  Colo.  187,  47  Fao. 
296:  McLaughlin  v.  Wheeler,  2  S.  D.  879, 
50  N.  W.  834;  Sluiw  v.  WUUama,  87  Ind. 
158,  44  Am.  Rep.  766;  Smith  T.  Wiloow,  24 
N.  Y.  363,  82  Am.  Dec  302. 

The  ordinance  of  March  30th,  1901,  im- 
pairs Uie  obligations  of  the  prior  cfHitracts,- 
made  the  city  with  defendant  company, 
and  is,  therefore,  void. 

U.  S.  Const.  8  10,  art.  1;  Tenn.  Const.  ( 
20,  art  1;  A'otc  Otieons  Waterworks  Co.  t. 
Rivera,  116  U.  S.  674,  29  L.  ed.  525,  6  Sup. 
Ct.  Rep.  273;  New  Orleans  Gaslight  Co.  v. 
Louisiana  Liaht  A  H.  P.  d  Mfg.  Co.  115  U. 
S.  650,  29  L.  cd.  516,  6  Sup.  Ct.  Rep.  252; 
St.  Tammany  Waterworks  Co.  v.  Hew  Or- 
leans Waterworks  Co.  120  U.  S.  64,  30  L. 
ed.  663,  7  Sup.  Ct.  Rep.  405;  Walla  Walla 
T.  Walla  WaUa  Water  Co.  172  U.  S.  1,  43 
L.  ed.  341,  19  Sup.  Ct.  Rep.  77 ;  Los  Angeles 
V.  Los  Angeles  City  Water  Co.  177  U.  S. 
570,  44  L.  ed.  892,  20  Sup.  Ct.  Rep.  736,  88 
Fed.  720,  \0Z  Fed.  711;  Santa  Ana  Water 
Co.  V.  San  Buenaventura,  56  Fed.  339 ;  Illi- 
nois Trust  d  Bav.  Bank  v.  Arkansas  City, 
34  L.  R.  A.  518,  22  C.  C.  A.  171,  40  U.  8. 
App.  257,  76  Fed.  271;  Old  Colony  Trust 
Co.  V.  Attanta,  as  Fed.  42;  Cincinnati  v. 
Cameron,  88  Ohio  St.  336;  Safety  Insulated 
Wire  d  Cable  Co.  v.  Baltimore,  13  C.  C.  A. 
375,  26  U.  S.  App.  166,  66  Fed.  140;  Crosby 
V.  Montgom&y,  108  Ala.  498,  ,18  So.  723; 
State  eto  rel.  St.  Louis  v.  Laclede  Oaslight 
Co.  102  Mo.  472,  14  S.  W.  974,  15  S.  W.  383. 

It  is  competent  for  a  municipal  corpora- 
tion effectually  to  renounce  its  right  to- 
r^ilate  water  rates. 

Los  Angeles  City  Water  Co.  v.  Los  Ange- 
les, 88  Fed.  720;  1  Dill.  Mun.  Corp.  8  89,  p. 
116;  Banta  Ana  Water  Oo.  t.  Ban  Buenaven- 
tura, 66  Fed.  339;  Illinois  Trust  d  Bav. 
Bcmk  v.  Arkansas  City,  34  L.  R.  A.  618,  22" 
C.  C.  A.  171  40  U.  8.  App.  257,  76  Fed.  271; 
Crosby  V.  Montgomery,  f08  Ala.  498,  18  So. 
723. 

The  contracts  of  the  city  in  this  case 
exempt  the  water  company  from  further 
r^ilation  of  rates. 

Loa  Angeles  r.  Los  Angeles  City  Water 
Co.  177  U.  S.  670,  44  L.  ed.  892,  20  Sup.  Ct. 
Rep.  736,  68  Fed.  720,  103  Fed.  711;  Logans- 
port  dW.V.Qas  Oo.  T.  Perue,  89  Fed.  186; 
Capital  City  Gas  Co.  r.  Dsa  Moines,  72  Fed. 
818. 

The  legislature  cannot  constitutionally 
dele^te  toe  power  to  fix  prices  at  whi^ 
water  shall  be  sold  in  a  tity  to  tlw  autiioii- 
ties  of  the  city,  which  is  itself  a  consumer, 
either  in  its  municipal  capacity,  or  through' 
its  inhabitants,  without  some  provision  »r 
a  judicial  investigation  of  the  reasonable- 
ness of  the  rates  fixed  by  such  authorities. 

Agua  Pura  Co.  v.  Las  Vegas  (N.  M.)  60 
L.  R.  A.  224,  60  Foe.  208;  Stralton  Claim- 
ants V.  Morris  Claimants,  89  Tenn.  497,  sub 
nom.  Dibrell  v.  Lanier.  12  L.  R.  A.  70,  15 
S.  W.  87;  Holden  v.  Hardy,  109  U.  S.  390,. 
'  391,  42  L.  ed.  790,  791,  18  Sup.  Ct  Rep.  383; 
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Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L. 
•ed.  610;  Louisville  <£  N.  R.  Co.  v.  Schmidt, 
177  U.  S.  230,  44  L.  ed.  747,  20  Sup.  Ct.  Rep. 
620 ;  Brannon,  14th  Amend.  140  et  seq. 

Remilatiou  without  inveBtigation  is  with- 
out due  proceas  of  law. 

Capital  City  CfasUght  Co.  t.  Des  Moinet, 
72  Fed.  838;  East  TenneMM,  V.  iS  O.  B.  Co. 
T.  Mahoney,  80  Tenn.  318,  IS  S.  W.  662; 
Hughes  v.  Marquet,  86  Teen.  127,  2  S.  W. 
20;  Chambers  t.  OhamUrs^  92  Teim.  710,  23 
a  W.  67. 

WUkea,  J.,  deliverad  tiie  opinion  of  the 
«ourt: 

This  suit  ariseB  oat  of  an  effort  upon  the 
part  of  the  dty  of  Knozville  to  enforce  an 
ordinance  which  affecta  the  defendant  water 
company,  and,  as  it  olaimB,  aeriouBly  inter- 
feres with  ite  operations,  and  unlawfully  en- 
croaches upon  its  franchises  and  vested 
rights.  The  water  company  has  a  valuable 
plant  at  Knorrille,  which  it  has  erected  and 
operated  under  contracts  and  OTdinances 
made  by  the  city  of  Knoxville,  and  it  has 
valuable  franchises  in  the  furnishing  of  wa- 
ter to  the  city  and  people.  The  rela- 
tive rights  of  the  city  and  water  company, 
and  their  obligations  one  to  the  other  appear 
to  have  been  drawn  into  sharp  controversy, 
when  the  city,  on  the  30th  of  March,  1901, 
passed  and  approved  the  ordinance  in  con- 
troversy in  this  suit,  specifying  a  maximum 
rate  to  be  charged  to  consumers  by  any  firm 
or  corporation  m  the  city  of  Knoxville,  and 
providing  a  high  penalty  for  a  violation  of 
its  terms  and  provisions,  as  set  forth  in  its 
3d  section,  to  wit : 

"Sec.  3.  Be  it  further  ordained,  that  it 
shall  be  unlawful  for  any  person,  company, 
firm,  or  corporation  or  their  ofiicers,  agents, 
servants,  or  employees,  supplying  water  to 
the  inhabitante  of  the  cily  of  Knoxville  to 
ehan^,  demand,  or  collect  for  water  ao  sup- 
plied, more  than  the  rates  hereinbefore  set 
forth  in  9  1  of  this  ordinance;  and  it  shall 
also  be  unlawful  for  any  such  person,  com- 
pany, firm,  or  corporation  or  their  officers, 
agents,  Bcrvanta,  or  employees  to  cut  off  or 
otherwise  interfere  with  the  supply,  or  re- 
fuse to  furiUHh  a  supply  of  water,  to  any 
consumer  for  failure  to  pay  for  same,  pro- 
vided such  consumer  tenders  in  lawful 
money,  the  charge  for  such  water  at  the 
rates  aforesaid,  and  any  violation  of  the 
provisions  of  this  section  of  this  ordinance, 
shall  be  a  misdemeanor,  and  upon  a  convic- 
tion thereof  before  the  recorder,  the  of- 
fender shall  be  punished  by  a  fine  of  not  less 
than  {10.00  nor  more  than  $60.00  for  each 
offense."  • 

The  defendant  ecHupany  continued  to 
•charge  the  rates  provided  in  a  contract  and 
previous  ordinanee  of  October  30,  1809, 
which  (with  the  ezeeption  of  some  rates  in 
the  Lonsdale- Beaumont  ordinance )  were 
«lightly  in  excess  of  the  rates  and  charges 
provided  in  said  ordinance  of  March  30, 
1901,  and  thereupon  this  suit  was  instituted, 
and  the  defendant  was  charged  with  unlaw- 
fully charing,  demanding  and  collecting  of 
W.  K.  McClnre,  for  water  furnished  and  to 
R\  L.  B.  A. 


be  furnished  him  in  the  dty  of  Knoxville, 
more  than  the  rates  fixed  tho^for  the 
ordinance  of  March  30,  1901.  McClure  waa 
the  a^nt  for  J.  S;  Qratz,  who  then  lived  in 
the  city  of  Chicago,  but  was  the  owner  of 
three  houses  and  lota  in  the  ci^  of  Knox- 
ville, and  outside  of  the  tenth  ward.  In  1894 
the  defendant  oompany  made  a  contract  with 
Orats  to  supply  water  to  the  promiees 
owned  by  him,  whidi  oimtraet  is  u  loUown: 

Knoxville  Water  Compaiqr* 

Service  No.  2,850. 

Knoxville,  Tennessee,  Sept  17,  1896. 
The  undersigned  hereby  applies  to  the 
Knoxville  Water  Companr  for  a  supply  of 
water  at  premises  Ka  706  High  street 
owned  by  J.  S.  Gratz,  oooupied  by  ♦•^"H"*-, 
to  be  used  for  domestic  nurpoees  cmly;  and. 
1  hereby  agree  to  use  and  pay  for  the  same 
in  accordance  with  the  rates,  rules,  and  reg- 
ulations of  the  Knoxville  Water  Companyas 
now  or  hereafter  in  force,  and  which  are 
made  a  part  of  this  contract;  and  I  further 
agree  that  said  company  mar  enter  upm  any 
land  owned  by  me,  and  in  vniioh  I  may  have 
such  right,  and  place  therein,  upon  the  terms 
provid^  therefor,  all  the  pipes  that  may  be 
used  for  fumisbing  such  supply,  and  may 
cause  the  same  to  be  inspected  and  repaire>i 
at  any  future  time  as  occasion  may  require. 

This  contract  was  signed  by  J.  S.  Gratz, 
by  his  agent,  W.  K.  McClure.  The  water  in 
controversy  was  furnished  to  tenants  'living 
in  the  property  owned  by  Gratz,  for  whom 
McClure  was  agent,  and  who,  as  such  agent, 
represented  the  owner,  Gratz,  in  renting  the 
property ;  and  the  bills  were  rendered  to  W. 
K.  McClure  as  agent,  and  paid  by  him  in 
that  capacity,  but  actually  paid  out  of  funds 
belonging  to  the  owner,  J.  S.  Oratz;  and  the 
bills  so  rendered  for  said  water  were  in  ac- 
cordance with  the  rates  prescribed  by  said 
contract  and  ordinance  of  October  20,  1809. 
Tile  difference  between  the  rates  charged  by 
defendant  and  paid  by  Gratz,  through  Mc- 
Clure, for  the  three  premises  to  which  the 
water  in  controversy  was  furnished,  and 
what  would  have  been  paid  under  the  ordi- 
nance of  March  30,  1901,  was  $1.15;  that  is, 
50  cento,  42  oente,  and  28  cents,  respeetiniW. 

The  first  question  presented  is  as  to  the 
validity  of  the  ordinance  of  March  30,  1901, 
because  of  the  manner  of  ite  passage  by  the 
city  council.  The  charter  of  the  ci^  of 
Knoxville  provides  that  no  ordinance  shall 
become  a  law  without  first  having  been  read 
and  passed  at  three  several  meetings;  that 
is,  at  three  several  regular  meeting  of  the 
board,  or  at  three  several  regular  meetings 
or  valid  "call"  or  "specia]"  meetings,  whioi 
the  mayor,  by  said  <uiarter,  is  authorized  to 
call.  Ihe  re^'ular  meetings  of  the  board  of 
mayor  and  Euderroen  of  the  city  of  Knox- 
ville are  on  the  first  and  third  Friday  nights 
of  each  month.  The  ordinance  of  March  30. 
1901,  wad  passed  on  ite  first  reading  at  a 
specia]  meeting  on  March  9,  1901,  on  itesee- 
ond  reading  at  a  r^utar  meeting  on  March 
16,  1901,  and  on  ite  third  and  final  reading 
at  a  special  meeting  on  March  SO,  1001.  The 
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mayoT  and  eleven  aldermen — that  is,  one 
aldennan  for  each  ward — coMtitute  the 
board  of  mayor  and  aldermen  of  the  clt^  of 
Knoxville.  At  the  special  meeting  of  March 
30,  1901,  Alderman  Cleage,  representing  the 
sixth  ward,  and  Alderman  Tngg,  represent- 
iDg  the  fifth  ward,  were  not  present,  and 
were  not  notified,  and  no  effort  was  made  to 
notify  them,  nor  did  they  have  any  notice  or 
knowledge  of  said  meeting.  Alderman  Trigg 
had  removed  from  the  city,  and  notice  to 
him,  it  is  conceded,  was  not  necessary.  Al- 
derman Cleage  was  not  present  at  the  meet- 
ing of  March  30,  1901,  was  not  notified  of 
that  meeting^  and  had  no  knowledge  there- 
of. When  Alderman  Cleage  was  elected  an 
aldeiman  for  Uie  sixth  ward  of  the  city  of 
Knoxville,  he  was  then,  as  he  was  in  March, 
1901,  residing  with  his  mother  on  Broad 
street,  in  the  Sixth  ward  of  the  city  of  Knox- 
ville, but  he  was  in  the  employ  of  the  South- 
ern Railway,  with  headquarters  principally 
at  Asheville.  He  was  active  in  the  discharge 
of  bis  duties  as  an  alderman,  attended  nearly 
all  (A  the  r^ular  meetings,  and  such  special 
meeting  as  Be  had  notice  of,  and  was  usu- 
ally informed  by  telegram  of  speeaal  meet- 
ings; and  had  attended  as  many  as  three 
special  meetings  in  one  week,  coining  more 
than  100  miles  to  do  so.  No  effort  was  made 
to  notify  Alderman  Cleage  of  either  of  these 
special  meetings.  On  request  for  a  finding 
of  facts,  the  trial  judge  found  that  it  was 
practicable  to  have  given  Alderman  Cleage 
notice  of  these  spedfQ  meetings,  and  that  it 
was  practicable  for  him  to  have  attended  the 
meeting  of  March  9,  ISOl,  and  that  no  emer- 
gency existed  for  the  passage  of  the  ordin- 
ance in  question  at  these  special  meetings. 

The  first  assignment  of  error  we  consider 
is  that  the  trial  judge  erred  in  holding  that 
the  mayor  was  bound  to  give  Alderman 
Cleage  notice  of  the  special  meetings  of 
March  9  and  March  30,  1901,  these  being  the 
dates  when  the  ordinance  in  question  was 
passed  on  its  first  and  third  readings,  and 
for  failure  to  give  such  notice  the  ordinance 
is  void.  The  contention  is  that  said  Cleave 
was  out  of  the  city  and  state,  and  not  within 
summoning  distance,  and  no  personal  notice 
to  him  of  said  meetings  was  practicable,  and 
therefore  the  action  of  the  council,  without 
notice  to  him  was  not  thovby  invalidated. 
In  support  of  this  assignment  authorities 
are  ated.  The  fact  that  Alderman  Cleage 
was  not  notified  of  the  meeting,  and  that  no 
attempt  was  made  to  notify  him,  fully  ap- 
pears, and  is  not  controverted.  The  genial 
rule  is  that  every  member  of  a  municipal 
council  is  entitled  to  reasonable  notice  of 
spedal  meetings,  and  that  no  important  ac- 
tion can  be  lawfully  done  by  such  meeting 
unless  such  notice  has  been  given,  or  unless 
the  membbrs  not  notified  actually  attend, 
<ind  participate  in  the  business  of  the  meet- 
ing. London  d  Tf.  W.  Land  Co.  v.  Jellico, 
103  Tenn.  321,  52  S.  W.  998.  It  is  said  that 
the  rule  is  quite  rigidly  stated  in  that  case, 
but  that,  conceding  it  to  lay  down  the  gen- 
eral doctrine,  still  there  are  exceptions  to 
such  general  rule,  and  that  tme  vl  these  ex- 
ceptions excuses  notice  when  it  it  not  proo- 
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ticable  to  give  it;  and  for  this  proposition 
are  cited  in  the  printed  brief :  1  Dill.  Mun. 
Corp.  4th  ed.  §  286;  1  Beach,  Pub.  Corp.  { 
271;  16  Am.  &  Kng.  Enc  Law,  pp.  1034, 
1035.  OtiiOT  authtntties  are  i^ted  as  appli- 
cable to  cases  (tf  private  corporations  and 
inferior  municipal  and  school  hoardt,  which 
we  think  we  need  not  consider.  As  bearing 
upon  the  main  question,  it  is  su^ested  that 
it  has  never  been  the  custom  in  ^oxville  to 
give  notice  to  each  and  every  one  of  the 
board  of  special  meetings;  tiiat  Cleage  had 
virtually  removed  himself  from  the  state,  so 
that  tervica  upon  fafm  web  impracticable; 
that  In  the  ease  of  London  A  N.  W.  Land 
Co.  T.  JelUoo,  103  Tenn.  320,  62  S.  W.  99S, 
it  appeared  that  the  alderman  who  was  not 
notified  was  in  the  building  where  the  meet- 
ing was  held,  and  the  inference  might  be 
that  he  was  purposely  omitted  from  the 
notice,  as  he  was  hostile  to  the  ordimuice 
that  was  considered,  and  the  meeting  was 
at  the  instance  of  the  persons  interested  in 
the  passage  of  the  ordinance;  while  in  this 
instance,  as  afterwards  developed.  Alderman 
Cleage  was  in  favor  of  the  ordinance,  and 
would  have  voted  for  it,  if  he  had  been  pres- 
ent at  the  meeting.  We  pass  over  these  and 
minor  exceptions,  and  proceed  to  consider 
the  merits  of  the  first  assignment.  In  1 
Dill.  Mun,  Corp.  4th  ed.  §  286,  it  is  said: 
"If  the  meeting  [of  the  council]  be  a  special 
one,  the  general  rule  is,  unless  modified  i^ 
the  charter  or  statute,  that  notice  is  neces- 
sary, and  must  be  personalty  served,  if  prac- 
ticable, upon  every  member  entitled  to  i>e 
present,  so  that  each  one  may  be  afTorded 
an  opportunity  to  participate  and  vote."  In 
§  263  it  is  said :  A  notice,  when  necessary, 
must,  if  practicable,  be  given  to  every  mem- 
ber who  has  a  right  to  vote,  where  the  act  ia 
one  to  be  done  by  a  body  consisting  of  a 
definite  class  or  classes,  and  it  must  be  given 
by  or  issued  by  order  of  someone  who  has 
the  authority  to  convene  a  corporate  meet- 
ing. But  notice  may  be  altogether  dispensed 
with,  or  its  necessity  waiv«i,  by  the  pres- 
ence and  consent  of  every  one  of  those  en- 
titled to  it.  It  must  be  served  personally 
upon  every  resident  member,  or  left  at  his 
house.  If  temporarily  absent,  it  may  be 
left  with  his  fainily,  or  at  his  house,  or  last 
place  of  abode.  An  order  to  serve  all  is  not 
sufficient ;  all,  if  practicable,  must  be  served. 
But,  if  the  party  entitled  to  notice  has  en- 
tirely quit  the  municipality,  and  has  no  fam- 
ily or  home  within  its  limits,  notice  is  not 
necessary."  In  §  264  it  is  said,  among  other 
things :  "Such  great  importance  is  attached 
to  notice  that  it  can  only  be  waived  by  uni- 
versal consent;  but  if  every  member  of  a 
select  body  be  present  at  a  re^Iar  or  stated 
meeting,  or  at  a  special  meeting,  they  may, 
if  everyone  consents,  but  not  otherwise,  tran- 
sact any  business,  ordinary  or  extraordi- 
nary, though  no  notice  was  given,  or  an  in- 
sufiicicnt  notice;  but  the  unanimity  of  con- 
sent should  plainly  appear  from  their  re* 
corded  declaration,  acts,  or  conduct.  .  .  . 
If  this  [tlie  charter]  imperatively  requires 
a  special  notice,  it  cannot  be  waived,  even 
'  by  consent  of  all.*'   In  1  Beach,  Pub.  Corp. 
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S  Si6S,  it  is  said:  "Wli«i  a  meeting  ia  as- 
sembled for  a  special  purpose,  every  member 
who  has  a  right  to  vote  is  entitled  to  notice 
unless  he  haa  quit  the  municipalitj-  without 
retaining  a  home  or  leaving  his  family  with- 
in its  limits.  ...  It  must  be  person- 
ally served  upon  him,  but  in  case  of  his 
tfflnporaiy  absence  it  may  be  left  with  his 
family  or  at  his  last  place  of  abode."  Again, 
S  271 :  "Every  member  entitled  to  be  present 
at  a  special  meeting  is  entitled  to  notice  of 
the  time  and  place  thereof,  which  must  be 
aer\'ed  upon  him  personally,  if  practicable, 
or  unless  some  other  mode  of  notice  is  pre- 
scribed by  the  statute  or  charter."  For  all 
these  propositions,  authorities  are  liberally 
cited.  In  16  Am.  &  Eng.  Enc  Law.  p.  1035, 
it  is  said:  "A  mef^ing  held  at  any  other 
time  than  that  fixed  for  a  regular  meeting 
under  a  resolution  of  the  council  or  for  a 
special  meeting  under  the  call  of  the  mayor, 
is  a  legal  meeting,  if  all  of  its  members  ac- 
tually attend,  and  participate  in  its  pro- 
ceedings, and  it  is  otherwise  regular."  In 
Lord  V.  Anoka,  36  Minn.  176,  30  N.  W.  550, 
it  was  held  that  under  the  charter  of  the  de- 
fendant a  special  meeting  of  the  city  coun- 
cil is  not  valid  unless  called  by  the  mayor 
by  written  notice  to  each  member  of  the 
council  delivered  to  him  personally,  or  left 
at  his  usual  place  of  abode,  or  unless  all  the 
members — at  least  all  who  are  not  notified — 
are  present  at  the  meeting.  And  in  Beaver 
Creek  Tiup.  Board  v.  Hastings,  62  Mich. 
628,  18  N.  W.  250,  it  is  said  notice  may  be 
dispensed  with  or  waived  by  the  presence  of 
everyone  entitled  to  it.  In  Paola  <E  F.  River 
R.  Co.  T.  Anderaon  County,  16  Kan.  302, 
holding  that  the  acts  of  a  board  of  county 
eomniisaioners  at  a  special  meeting  were  in- 
valid because  all  members  were  not  notified, 
Mr.  Justice  Brewer  said :  "The  statute  pro- 
viding for  sessions  of  tlie  county  board  is 
found  in  §  13,  p.  256.  of  the  General  Stat- 
utes. That  section,  after  providing  for  the 
meeting  of  the  board  in  r^ular  session, 
adds:  'And  in  special  session  on  the  call  of 
tiie  chairman  at  the  request  of  two  members 
of  the  board,  as  often  as  the  interests  of 
the  county  may  demand.'  This  is  the  only 
statutory  provision  on  the  subject.  It  does 
not  specify  whether  the  call  shall  be  verbal 
or  in  writing,  how  long  prior  to  the  meeting 
it  ahall  be  made,  nor  require  a  record  to  be 
preserved  of  it.  And  the  some  is  true  as  to 
the  request.  But  still  It  requires  a  'call'i 
and  a  call  of  a  meeting,  in  the  legal  sense  of 
the  term,  is  a  summons  to  the  parties  en- 
titled to  meet,  directing  them  to  meet.  It 
involves  something  more  than  a  mere  pur- 
pose in  the  mind  of  the  caller,  or  an  expres- 
sion of  that  purpose,  unheard,  unseen,  and 
unknown.  .  It  implies  a  communication  of 
that  purpose  to  the  parties  to  be  affected  by 
it.  How  it  shall  be  communicated  is  some- 
times prescribed  by  the  statute  or  by  by- 
law. It  is  sometimes  provided  that  it  shall 
be  by  publication  in  the  newspaper,  some- 
times by  printed  notice  seri-ed  personally 
or  at  the  residence,  and  sometimes  by  mere 
oral  personal  service.  But  in  some  way  or 
other  notice  must  be  given ;  and,  if  there  be 
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no  regulation  as  to  the  manner  of  notice,  it 
must  he  personal.  .  .  .  This  is  no  new 
question.  It  has  arisen  in  respect  to  the  ses- 
sions of  common  councils  of  cities,  boards  of 
directors  or  trustees  of  private  corporations, 
the  town  meetings  of  New  England,  the 
meetings  of  members  of  corporations,  boards 
of  electors,  etc.  And  there  is  but  one  uni- 
form rule  running  through  the  authorities. 
In  the  case  of  Ktng  r.  Bhretctihury,  Cas.  t, 
lEairdw.  151,  it  was  said  by  the  court  that, 
'when  the  acts  are  to  be  done  by  a  select 
member,  notice  must  be  given  of  the  time  of 
meetings.  .  .  .'  It  was  a  saying  of  Lord  Ken- 
yon's  thut  'special  notice  must  be  given  to 
every  member  who  has  a  right  to  vote.' "  In 
rc^rd  to  county  boards  it  said  a  special  ses- 
sion of  the  board  has  no  power  to  transaot 
business  unless  it  has  been  called  in  th« 
manner  provided  by  law,  and  notice  of  the 
meeting  is  in  all  cases  essential.  7  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  979,  note  2,  citii^, 
among  otlier  cases,  Fike  Countj/  v.  RotcUind, 
94  Pa.  238.  which  holds  that,  if  the  meeting 
be  special,  notice  is  necessary,  and  it  must 
be  personally  served,  if  practicable,  upOD 
every  member  entitled  to  be  present.  In 
People  eai  rel.  Loew  y.  Batchelor,  22  N.  Y. 
120,  it  was  held  that  the  election  oi  the 
clerk  of  the  first  district  court  waa  void  be- 
cause five  absent  aldermen  had  no  notice  of 
tlie  cmvention.  Mr.  Justice  Selden,  for  the 
court,  said :  "It  is  not  only  a  plain  dictate 
of  reason,  but  a  general  rule  of  law,  that  no 
power  or  function  intrusted  to  a  body  con- 
sistiog  of  a  number  of  persons  can  he  legally 
exercised  without  notice  to  all  the  members 
composing  such  bo^."  The  case  of  State  es 
rel,  Harty  y.  Kirk,  46  Conn.  OT7,  Is  some- 
what obscurely  reported,  but,  as  we  read  it, 
it  appears  tJiat  Wm.  Kirk  was  elected  street 
commissioner  of  the  city  of  Bridgeport  oo 
the  8th  of  April,  1878.  It  appears  that  he 
had  been  previously  elected  to  the  same  of- 
fice, but  the  exact  date  does  not  appear.  He 
insisted  that  he  was  legally  elected  on  the 
8th  of  April,  hut  if  that  contwtioD  was  not 
correct  he  was  rightfully  iu  offloe  as  a  bold- 
over  from  his  former  •election.  It  appears 
that  at  the  first  election  one  member  of  the 
board  was  not  notified.  The  court  held  thai 
a  good  reason  was  shown  why  actual  notice 
was  not  given.  The  member  absent  was  not 
only  gone  from  the  state,  but  his  where- 
abouts appears  not  to  have  been  known  until 
afterwards.  Notioe  in  writing  waa  left  at 
the  store  Of  his  son,  where  he  was  in  the 
habit  of  visiting  every  day  when  in  town. 
Tlie  court  said  no  other  notioe  could  well 
have  been  given,  and  the  law  never  re<^uired 
impossibilities.  But  in  the  same  cose  it  ap- 
peared that  by  the  charter  the  mayor  was 
ex  officio  a  member  of  the  board,  and  its 
chairman,  and  imtitled  to  preside.  He  was 
not  notified  of  the  meeting,  and  it  was  held 
that  the  meeting  was  illegal,  although  he 
had  no  vote  except  in  case  of  a  tie,  and  it 
appeared  that  in  the  particular  instance  he 
would  have  had  no  vote.  The  report  of  the 
case,  as  furnished  us,  is  not  satisfactory, 
but  it  clearly  appears  that  the  mayor  might 
have  been  notified,  and  was  not,  and  the 
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meeting  was  adjudged  illegal.  While  in  the 
other  case  the  member  could  not  be  found, 
and  hence  waa  not  notified,  though  all  was 
done  that  could  have  been  done,  and  it  was 
impomible  to  do  more. 

The  finding  of  the  trial  judge  which  was 
asked  for  by  the  plaintiff  as  to  Alderman 
Cleage  contains,  among  oUier  statements, 
not  important  in  this  connection,  the  follow- 
ing: "At  the  time  of  his  election  as  an  al- 
derman of  the  city  of  Knoxville,  and  on 
March  9,  1901,  and  March  30,  1901,  he  was 
in  the  employ  of  the  Southern  Railway  Com- 
pany as  law  agent,  with  his  headqUArtera  at 
Asheville,  in  the  state  of  North  Carolina, 
and  transacted  his  business  principally  in 
the  states  of  North  Carolina  and  South 
Carolina,  and  outside  the  limit  of  the  state ; 
bis  territory  including  about  600  miles  of 
railroad.  His  duties  require  him  to  go  in 
perRon  over  his  territory  investigating,  re- 
porting and  adjusting  claims  for  damages 
axainst  said  railroad  company.  That  during 
the  months  of  FebruaTy,  March,  and  April, 
he  waa  more  than  usually  busy  in  the  dis- 
charge of  his  duties,  but  retained  his  home 
in  the  sixth  ward  of  the  city  of  Knozrille, 
and  was  active  in  the  discharge  of  his  duties 
as  nn  aldermftn.  That  he  attended  nearly  all 
the  regular  meetings  of  the  council,  and 
nearly  all  the  special  meetings  of  which  he 
had  notice.  That  it  was  impraetieable  for 
him  to  have  been  preswit  on  March  30,  1901, 
at  the  special  meeting  on  that  date,  but  it 
was  not  impracticable  to  have  giveo  him  no- 
tice of  that  meeting.  That  it  was  not  im- 
practicable to  have  given  him  notice  of  the 
meeting  of  March  9,  1001.  but  it  does  not  ap< 
pear  that  it  was  impracticable  for  him  to 
hare  attended  that  meeting.  That  the^e 
was  no  emergenry  for  this  ordinani»  to  be 
«0nsidered  at  special  meetings  of  March  9 
and  March  30,  1901,  and  as  a  public  servant 
and  official  be  had  a  right  to  nave  notice  of 
these  meeting;  but  notice  was  not  given 
him,  and  therefore  this  ordinance  of  March 
30th  is  invalid."  There  are  various  excep- 
tions to  the  finding  of  the  trial  judge,  but 
we  think  we  need  notice  only  one  or  two  of 
them.  In  the  10th  subdivision  of  the  3d  as- 
signment of  errors  it  is  said:  "He  [the 
trial  judge]  erroneously  found  that  it  was 
practicable  to  have  given  Cleage  notice  of 
the  special  meetings  of  March  0  and  March 
30, 1901,  and  that  it  does  not  appear  to  have 
been  impracticable  for  him  to  have  attend- 
ed the  meeting  of  March  9th.  There  was  no 
evidence  to  support  this  finding.  It  was 
contrary  to  all  the  evidence  on  the  subject. 
Cleage  was  beyond  the  limits  of  the  city  and 
state.  His  esieb  whereabouts  were  unknown 
to  the  officials  of  the  city,  and  the  facts  and 
circumstances,  as  shown  by  Cleage,  as  well 
as  his  direct  testimony  to  the  fact,  all  show 
to  the  contrary'  of  Uie  court's  finding  on 
this  question."  This  assignment  that  there 
is  no  evidence  to  support  the  finding  of  the 
trial  judge  requires  us  to  go  behind  that 
finding,  and  look  into  the  record,  and  see 
whether  there  is  any  evidence  on  which  to 
base  it.  In  this  connection,  it  may  he  re- 
marked that  the  question  whether  notioe  was 
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or  was  not  practicable  is  one  of  mixed  faet 
and  law.  It  appears  from  the  testimony  in 
the  record  Uiat  each  call  for  a  special  meet- 
ing on  the  9th  and  30th  of  March,  1901,  was 
for  a  meeting  to  be  held  on  the  night  cl  the 
same  day  the  call  was  mads;  that  is,  <m  the 
night  of  March  9th  and  March  30th,  re- 
spectively. It  clearly  appears  from  the  evi- 
dence of  Alderman  Cleage  that  on  both  of 
these  days  he  was  beyond  the  limits  of  the 
state.  He  cannot  identify  particularly  the 
exact  place  where  he  was  on  the  9th,  but  he 
was  at  B<»ne  point  on  his  territoiy,  all  of 
which  was  outside  the  limits  of  the  state. 
He  is  vety  positive  and  definite  tiiat  on  the 
30th  of  March,  1901,  he  was  in  North  Caro- 
lina, at  the  extreme  end  of  his  territory, 
about  300  miles  from  Knoxville.  We  are  of 
opinion  that  when  a  member  of  the  council 
removes  from  the  state,  or  is  continuously 
absent  from  the  state,  aikd  when  he  is  shown 
to  have  been  absent  from  the  state  and  be- 
yond reach  on  the  occaidon  and  at  the  time 
of  the  call,  as  appears  in  this  case,  it  is  not 
legally  practicable  to  give  him  notioe  Of 
called  meetings.  As  to  the  necessity  and 
urgency  of  such  called  meeting,  the  mayor 
must  be  the  judge.  In  this  case  it  appears 
that  action  was  desired  at  the  time  in  order 
to  put  the  new  ordinance  in  force  before  the 
beginning  of  another  quarter,  when  current 
bills  for  water  would  be  payable  in  advance. 
As  to  tiie  sufficiency  of  this  urgenCT  it  is  not 
incumbrat  on  us  to  determine.  The  charter 
provision  is  that  the  mayor  may  call  special 
meetings  whenever,  in  his  judgment,  the 
good  of  the  city  requires  it.  Tested  by 
these  rules,  which  make  the  question  as  to 
whether  or  not  notice  was  practicable  one  of 
mixed  law  and  fact,  we  think  the  evidence 
is  that  notice  of  these  special  or  call  meet- 
ings was  not  legally  practicable  to  have  been 
given  to  Alderman  Cleage.  Moreover,  it  ap- 
pears that,  if  he  had  been  notified  of  the  call 
of  March  30th  as  socm  as  pouible  after  it 
was  made,  it  would  not  have  been  practica- 
ble for  him  to  have  attended  the  meeting  of 
that  day,  as  he  was  about  300  miles  from 
the  city  of  Knoxville.  This,  however,  we 
consider  of  no  practical  importance.  The 
ordinance  not  being  invalid  because  of  the 
manner  of  its  passage,  we  proceed  to  consid- 
er the  other  questions  presented  in  the  rec- 
ord. 

It  is  further  objected  to  this  ordinance 
that  it  is  invalid,  and  inadmissible  in  evi- 
dence, because  it  was  published  in  a  Simday 
newspaper.  It  appears  that  the  ordinance, 
by  authority  of  the  city,  was  published  in 
the  Sunday  issue  of  the  Journal  and  Trib- 
une, a  morning  daily  paper  of  the  city  of 
Knoxville,  on  March  31,  1901.  It  further 
appears  that  since  1866  Sunday  editions  of 
the  daily  paper  have  been  publinhed  in  this 
city,  and  that  these  editions  are  the  largest 
and  most  important,  have  the  largest  circu- 
lation, and  are  the  best  advertising  mediums 
of  any  of  the  daily  issues  of  the  papers.  By 
the  i^rter  of  the  city  of  Knoxville  (Acto 
1886,  Special  Sess.^  chap.  8,  I  28)  it  is  pro- 
Wded;  "This  act  is  declared  to  be  a  public 
act,  and  may  be  read  in  evidence  in  all 
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courts  of  law  and  equity,  and  all  ordinances, 
resolutions,  and  proceedings  of  the  board  of 
mayor  and  aldermen  may  be  proved  by  the 
seal  of  the  corporation,  attested  by  the  re- 
corder, and,  when  printed  and  published  by 
the  authority  of  this  corporation,  the  same 
shall  be  received  in  evidence  in  all  courts 
and  places,  without  further  proof,  when  cer- 
tified to  by  the  reoorder."  This'is  the  only 
requiremoit  as  to  the  publication  of  ordi- 
nances. We  have  been  cited  to  ^uite  a  di- 
versity and  collection  of  authorities  bearing 
more  or  less  upon  this  feature  of  the  case. 
It  has  been  held  in  Tennessee  that  t^e  ac- 
knowledgment of  a  deed  by  a  married  woman 
with  her  privy  examination  is  valid,  though 
made  on  Sunday.  Lucas  v.  Larkin,  85 
Tenn.  355,  3  S.  W.  647.  It  is  said  oontracts 
in  Tennessee  made  on  Sunday  have  aev«r 
been  held  by  our  supreme  court  to  be  void. 
It  is  held  by  the  Federal  courts,  oonsbnii^ 
Tennessee  statutes,  that  th^  are  valid. 
ffusann  v.  Stcann,  21  Fed.  209,  Citing  Amis 
T.  Kyle.  2  Yerg.  31,  24  Am.  Deo.  463.  Also, 
notes  to  Shannon's  Code,  8  3020.  As  ap- 
plied to  newspaper  publications  which  may 
be  regarded  as  process,  they  are  held  void, 
just  as  any  other  judicial  proceedings  on 
Sunday  are  invalid,  under  the  rule,  both  at 
eonunon  law  and  by  statute  above  stated, 
that  Sunday  is  diet  non  juridims.  17  Ene. 
PI.  &  Pr.  p.  102.  The  leading  case  cited  in 
support  of  this  text  is  Schiced  v.  Harttoite, 
23  Colo.  187,  47  Pac.  295.  This  holds  that 
the  publication  of  a  notice  of  a  tax  sale  is  in 
the  nature  of  service  of  process,  and,  if  it 
takes  place  in  a  Sunday  edition  of  a  news- 
paper, it  is  void.  The  same  holding,  upon 
the  same  ground,  is  made  in  the  ease  of 
Sav;yer  v.  Cargile,  72  Ga.  290,  which  is  an- 
other tax  sale  case.  See  note  2  to  24  Am.  ft 
Eng.  Enc.  Law,  p.  677.  But  no  other  notice 
or  publication  made  on  Sunday,  unless  spe- 
cially prohibited  by  statute,  is  void.  In 
Hastings  v.  Columbus,  42  Ohio  St.  585,  it  la 
held  that  the  publication  of  a  preliminaiy 
and  other  ordinances  of  street  improvement, 
which  were  required  to  be  made  in  a  news- 
paper of  general  circulation,  may  be  made 
m  a  paper  published  only  on  Sunday.  This 
case  IS  directly  in  point.  "Where  there  is  a 
stipulation  between  private  parties  that  no- 
tice shall  be  given  by  publication  for  ten 
days,  the  publication  on  Sunday  may  be 
counted."  Kingsbury  v.  Buckner,  70  111. 
514,  Cited  in  note  1  to  24  Am.  &  Eng.  Enc. 
Law,  p.  6(7.  "In  South  Carolina  it  is  held 
that  a  notice  of  escheat  is  not  a  'process,* 
such  as  is  meant  in  connection  with  Sunday 
as  die$  non,  nor,  when  published  in  a  news- 
paper on  Sunday,  is  it  served  on  that  day. 
1'he  statute  forbidding  the  service  of  civil 
process  on  Sunday  does  not  make  such  pro- 
cess void.' "  Eason  v.  Witcofskey,  29  S.  C. 
230,  7  S.  E.  291,  Cited  in  note  to  24  Am.  St, 
Eng.  Enc.  Law,  p.  576.  "Notice  to  a  con- 
signee, given  on  Sunday,  of  the  arrival  of  a 
cargo,  is  valid."  Lake  v.  Surd,  38  Conn. 
640.  "And  notice  to  quit  is  not  invalid  be- 
cause given  on  Sunday."  Songster  v.  Noy, 
16  L.  T.  N.  8.  157;  24  Am.  &  Eng.  Enc. 
Law,  p.  670.  "So,  too,  an  oilistment  made 
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oil  Sunday  is  valid."  Wolion  v.  Oavin,  10 
Q.  B.  48.  The  statute  laws  of  the  oifTravnt 
states  are  so  variant  that  we  can  derive  but 
little  aid  from  their  holdings.  It  is  further 
said  the  validity  or  invalidity  of  an  act  done 
upon  Sunday  does  not  rest  upon  religious  or 
moral  grounds,  or  up<»i  public  fobcy,  but 
solely  upon  the  (question  as  to  whether  it 
violates  the  provisions  of  the  law,  either 
statutory  or  oommon.  Stcann  v.  Bicann,  21 
Fed.  290 :  Moseley  v.  ya?i^«er,  6  Lea,  286, 
40  Am.  Rep.  37.  It  is  the  purpose  of  the 
publicatiou  of  an  ordinance  like  that  in 
question  to  bring  it  to  the  attention  of  the 
public,  and  it  appears  that  the  publication 
in  a  Sunday  newspaper  is  the  most  efTective 
notice  that  could  be  given  in  the  city  of 
Knoxville.  If  it  accamplished  the  very  pur- 
pone  intoided  by  the  requironent,— to  pub- 
lish the  act, — and  there  is  nnther  public 
poli(7  nor  forbidding  statute  to  be  contra- 
vened by  the  act  of  publication,  it  seems  that 
no  ground  could  be  suggested  why  this  pub- 
lication is  not  good.  We  think  this  is  the 
correct  view,  notwithstanding  the  very  able 
and  ingenious  argument  mi^e  by  counsel, 
and  backed  up  by  many  authorities  of  high 
respectability,  among  which  may  be  cited 
Ormaby  v.  Louisville,  79  Ky.  197;  Dumar^ 
V.  Denver,  16  Colo.  App.  376,  66  Pac.  680; 
SewaU  V.  St.  Paul,  20  Minn.  511,  Gil.  469; 
Smmmon  v.  China^o,  40  III.  146 ;  SoKwed  -v, 
Hartwita,  23  Colo.  187,  47  Pac.  295.  Many 
of  these  cases  could  be  distinguished,  but. 
after  all,  there  is  a  conflict  of  authority, 
arising  largely  from  a  difference  in  the  Sun- 
day laws  of  the  several  states.  We  are  con- 
tent with  the  conclusion  we  have  reached  as 
being  the  most  jn'octical,  and  at  the  same 
time  free  from,  any  y&lid  legal  objection. 

In  order  to  inroperly  appreciate  the  very 
serious  questions  presented  on  the  merits,  it 
is  necessary  to  give  a  short  risumi  of  factd 
bearing  upon  the  history  of  the  waterworks 
company,  and  its  connection  with  and  rela- 
tion to  the  city  of  Knoxville.  A  condensed 
statement  of  these  facts,  as  given  by  coun- 
sel, and  which  we  And  substantially  correct, 
is  as  follows:  By  the  charts  of  the  dfy  of 
Kuoxville,  as  compiled  from  former  acts,  and 
as  embodied  in  the  acts  of  1885  (Speciaf 
Sess.  chap.  8,  S  18,  subsec.  7 ) ,  the  board  of 
mayor  and  aldermen  is  authoriKed  by  ordi- 
nance "to  provide  the  city  with  water  by 
waterworks,  within  or  beyond  the  bounda- 
ries of  the  city,  ot  provide  for  sui^ying  the 
city  with  water  otherwise."  The  Knoxville 
Water  Company  was  chartered  and  organ- 
ized under  act  1877.  chap.  104,  amendatory 
of  act  1875,  chap.  142.  Section  2  of  that 
act  provides  that  "such  charter  shall  not  be 
granted  until  after  leave  to  operate  under 
the  same  shall  have  been  first  had  and  ob- 
tained from  the  corporate  authorities  of  the 
city,  town,  or  village,  in  which  it  is  proposed 
to  operate  such  waterworks,  and  such  leave- 
shall  be  certified  by  the  mayor  or  reoorder 
upon  tlie  application,  and  registered  with  it, 
but  this  act  is  in  no  way  to  interfere  with 
the  police  or  general  powers  of  the  corporate 
authorities  of  such  city,  village,  or  town, 
and  such  corporate  authorities  shall  have- 
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power  by  ordinance  to  regulate  the  price  of 
water  to  be  supplied  by  such  company."  It 
ia  insisted,  and,  as  we  think,  correctly,  that 
it  has  been  settled  that  the  state,  by  direct 
enactment  of  its  legislature,  or  by  authority 
del^Sjated  by  the  legislature  to  counties  or 
municipalities,  may  r^ulate  public  utilities, 
and  the  rates  to  be  charged  lor  public  serv- 
ice by  corporations  or  individuals  rendering 
any  service  to  the  public.  This  doctrine  has 
been  applied  to  elevators,  telephones,  gaa 
compames,  water  companies,  and  other  pub- 
lic or  quasi  public  serrante.  The  leading 
ease  on  this  subject  is  that  of  ifwm  t.  lUi- 
HOW,  94  t*.  S.  113,  24  Li  ed.  77.  See  also 
Winchester  d  L.  Tump.  Rotid  Oo.  T.  Oroa- 
ion  (Ky.)  33  L.  R.  A.  177,  and  extoisiTe 
note  thereto,  reviewing  the  various  cases  on 
the  subject;  Railroad  Oommiasion  Cases, 
116  U.  8.  307,  347,  352,  29  L.  ed.  636,  650, 
651,  6  Sup.  Ct.  Hep.  334,  388,  1191,  348,  349, 
391:  San  Diego  Water  Go.  v.  Ban  Diego 
(Cal.)  62  Am.  St.  Rep.  261,  and  extensive 
note  thereto,  reviewing  many  cases  on  the 
subject,  page  289;  Danville  v.  Danville  Wa- 
ter Co.  178  111.  299,  63  N.  E.  118;  Rogers 
Park  Water  Co.  v.  Fergus  (111.)  69  Am.  St. 
Rep.  315,  note  [178  HI.  671,  63  N.  E.  363]  ; 
Crumbley  v.  Watauga  Water  Co.  99  Tenn. 
420,  41  S.  W.  1058;  Spring  Valley  Water- 
teorks  v.  Sohottler,  110  U.  S.  347,  29  L.  ed. 
173,  4  Sup.  Ct.  Rep.  48;  Watattga  Water  Co. 
T.  Wolfe,  99  Tenn.  430,  41  S.  W.  1060;  Rush- 
ville  T.  Rushviile  Natural  Oas  Co.  (Ind.)  16 
L.  R.  A.  321,  and  note  [132  Ind.-  576,  28  N. 
E.  853] .  That  such  power  may  be  delegated 
to  a  municipa]it7,  see  San  Diego  Water  Co. 
V.  San  Diego  (Cal.)  62  Am.  St.  Rep.  261, 
and  extensive  note;  16  Am.  ft  Eng.  Ene. 
Law,  p.  1167. 

On  the  Ist  of  July,  1882,  an  agreement 
was  entered  into  between  the  city  and  the 
water  company  in  regard  to  the  erection  by 
the  latt^  of  waterworks,  and  the  supplying 
for  a  period  of  thirty  years  the  city  and  its 
inhabitants  with  water,  in  which,  among 
other  things,  it  is  stipulated  by  §  7  "said 
company  will  supply  private  consumers  with 
water  at  a  rate  not  to  exceed  5c.  per  him- 
dred  gallons."  This  contract  provides  as 
follows:  "(2)  The  city  further  obligates 
itsrif  not  to  grant  to  au^  other  person  or 
oorpoTati<»i  any  contract  (^privilege  to  fur- 
nish water  to  the  city  of  luioxville,  or  the 

Erivilege  of  erecting  upon  Hk  public  streeta, 
inea  or  alleys  or  other  public  grounds,  for 
the  purpose  of  furnishing  said  city  or  the 
inhabitants  thereof  with  water,  for  the  full 
period  of  thirty  years  from  the  lit  of  Au- 
gust, A.  D.  1883." 

A  further  statement  of  facts  is  as  followa: 
On  April  18,  1891,  an  ovdinance  was  enacted 
by  North  E.noxville  constituting  an  agree- 
ment between  it  and  Wheeler  &  Parks  for 
the  latter  to  supply  said  town  and  its  in- 
habitants with  water  until  June  3,  1913; 
and  by  §  9  of  that  ordinance  it  was  provid- 
ed that  water  to  be  furnished  private  con- 
sumers shall  be  charged  for  at  "not  exceed- 
ing  the  rates  contained  in  the  following 
M^ednle,"  and  then  sets  out  said  schedule  of 
nten.  That  oontraet  was  snbsequently  as- 
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signed  to  the  Knoxville  Water  Company  by 
Wheeler  &  Parks,  and  the  town  of  North 
Knoxville  became  consolidated  with  and  in- 
corporated into  the  city  of  Knoxville.  Od 
September  17,  1892,  an  ordinance  was  enact- 
ed by  the  city  of  West  Knoxville  constitut- 
ing an  agreement  between  it  and  the  Lons- 
dale-Beaumont  Water  Company  for  the  sup- 
plying of  water  to  said  town  and  its  in- 
habitants by  said  company  for  a  period  of 
twenty  years,  in  which  it  was  provided, 
among  other  things,  by  S  9,  that  said  com- 
pany shall  not  charge  consumers,  during  the 
continuance  of  the  nunchise  granted  by  said 
ordinance  "exceeding  the  following  maxi- 
mum annual  rates,"  etc.,  and  then  seta  out 
the  schedule  of  such  rates.  Said  contract 
was  subsequently  assigned  by  said  Lonsdalfr- 
Beaumont  Water  Company  to  the  Knoxville 
Water  Company,  and  the  town  of  West 
Knoxville  became  consolidated  with  and  in- 
corporated into  the  city  of  Knoxville.  On 
October  20,  1899>  an  ordinance  was  passed 
by  the  dty  of  KnOTville,  then  embracing  th» 
territory  of  North  and  West  Knoxville,  au- 
thorizing said  Knoxville  Water  Company  to 
take  the  assignment  of  said  contract  of  the 
Lonsdale-Beaiunont  Water  Company  to  sup- 
ply water  to  the  inhabitants  of  the  territory 
of  West  Knoxville  upon  certain  conditions, 
among  which  was  that  they  should  furnish 
to  the  inhabitants  of  such  taritory  water  at 
a  maximum  "rate  not  ecceeding  that  fixed 
in  the  ordinance  and  contract  of  September 
17,  1892,"  and  further  that  they  should  sup- 
ply to  the  inhabitants  of  the  balajice  of  the 
city  of  Knoxville  water,  "at  a  maximum 
rate,  not  exceeding  that  fixed  by  the  contract 
of  July  1,  1882,  and  the  schedule  of  rates 
and  charges  now  in  force  and  operation  by 
the  Knoxville  Water  Company."  On  May 
17,  1895,  the  <^ty  passed  an  orainanoe  regu- 
lating the  supplyi^  of  water  by  meter,  and 
fixed  the  rates  and  chai^ies  therefor  to  pri- 
vate consumers,  and  these  rates  were  incor- 
porated into  the  schedule  of  rates  of  the  de- 
fendant in  force  on  October  20,  1899.  On 
July  27,  1900,  the  city  passed  another  ordi- 
nance regulating  and  fixing  the  rates  gen- 
erally to  he  (barged  to  consumers  of  water 
at  a  lower  rate  than  that  fixed  by  the  sched- 
ule in  force  on  Oetobw  20^  1899,  and  re- 
pealed all  former  ordinances  in  conflict 
therewith.  Again,  on  March  30,  1901,  the 
city  reenacted  this  ordinance  of  July  27, 
1900,  with  slight  amendments,  fixing  the 
same  schedule  of  water  rates  as  those  set 
out  in  the  ordinance  of  July  27,  1900.  The 
present  suit  arises  under  the  last  ordinance. 
The  question  of  whether  the  rates  fixed  by 
the  ordinance  in  question  are  reasonable  has- 
been  pretermitted  in  the  proof,  and  not  con- 
sidered in  this  case. 

It  is  insisted  that  it  has  been  held  that, 
when  the  power  to  regulate  rates  for  public- 
service  of  a  public  corporation  is  delegated 
to  a  city,  the  city  becomes  invested  with 
such  power  as  a  public  trust,  and  cannot 
devest  itself  thereof  by  contract.  Huron 
Waterujorks  Co.  t.  Buron,  8  S.  D.  169,  30  L. 
R.  A.  848  6S  N.  W.  816;  Ogden  City  v.  Bear 
iMke  A  River  Waterworka  d  Irrig.  Co.  1^ 
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Utah,  440,  41  L.  R.  A.  305,  52  Pac.  897. 
Again,  the  state  (and,  of  course,  a  city) 
-cannot  contract  away  its  police  power,  or 
limit  its  exercise  by  contract,  and  this  is 
■conceded.  Bowman  v.  Chioago  d  If.  W.  B. 
Oo.  125  U.  S.  465,  31  L.  ed.  700,  1  Inters. 
<kiin.  Rep.  823,  8  Sup.  Ct.  Kep.  689,  1062; 
Stone  y.  Uissiasippi,  101  U.  S.  814,  26  L. 
•ed.  1070;  Butcheia'  Union  8.  E.  A  L,  8.  L. 
<3o.  V.  Crescent  City  L.  8.  L.  •£  S.  H.  Co.  Ill 
V.  S.  746,  28  L.  ed.  685,  4  Sup.  Ct.  Rep. 
662 ;  New  Orleans  Oaslight  Co.  t.  Louisiana 
Light  S  H.  1\  tt  Mfg.  Oo.  116  U.  S.  650,  20 
JL.  ed.  6ie,  6  Sup.  Ct  Rep.  262;  Mugler  v. 
Kansas,  123  U.  S.  624,  81 X.  ed.  200,  8  Sup. 
Ot.  Rep.  273;  Neto  York  City  v.  MUn,  11 
Pet.  139,  9  L.  ed.  662.  But  it  is  denied 
that  such  a  case  is  presented  in  the  one  at 

The  matter  of  controversy  in  this  case 
will  first  be  treated  from  the  standpoint  of 
a  contract,  outside  of  the  operation  of  the 
police  powers  of  the  mnnieipalily.  Treating 
the  relation  of  rates  as  a  matter  of  am- 
tract,  it  has  been  held  that  a  "charter  speci- 
fication of  rates  which  it  shall  be  lawful  for 
a  turnpike  company  to  charge,  subject  to  a 
certain  increase  or  decrease,  if  necessary  to 
Tteep  the  company's  dividends  within  certain 
limits,  does  not  constitute  an  irrevocable 
'Contract  between  the  state  and  the  corpora- 
tion, but  is  merely  an  indication  that  such 
Tat»  are  supposed  to  be  reasonable,  witii* 
out  precluding  the  subsequent  exercise  of 
legislative  power  to  change  the  rates." 
TVinchest^  d  L.  Tump.  Road  Co.  v.  Cro»- 
ton,  98  Ky.  739,  33  L.  R.  A.  177,  34  S.  W. 
518.  Sec  notes  to  this  case  for  a  general 
■discussion.  In  the  case  of  Danville  v.  Dan- 
ville Water  Co.  178  111.  209,  53  N.  E.  118, 
69  Am.  St.  Rep.  804,  the  court  held:  "The 
l^slature  has  tiie  power  to  regulate  the 
rates  at  which  water  shall  be  supplied  to 
the  public  by  a  water  c<»npany,  especially 
when  such  right  is  reserved  by  the  statute 
under  which  such  company  was  incorporat- 
ed. Municipal  corporations  can  exercise 
only  such  powers  as  are  conferred  upon 
them  by  their  charters.  All  persons  deal- 
ing with  them  must  see  thattbey  have  power 
to  perform  the  proposed  act.  A  statute  em- 
powering a  city  to  authorize  a  private  cor- 
poration to  construct  waterworks  and  to 
-coTitract  for  a  supply  of  water  for  a  period 
not  to  exceed  thirty  years,  gives  no  power 
to  the  city  to  bind  itself  by  fixing  a  rate 
which  it  must  pay  for  such  supply  for  such 
■entire  period,  and  an  ordinance  fixing  the 
rate  for  the  entire  thirty  years  is  void.  Al- 
though a  city  has  been  empowered  by  stat- 
ute to  authorize  a  private  corporation  to 
■eonstniot'  waterworks  and  to  contract  for  a 
supply  of  water  for  a  period  not  to  exceed 
thirty  years,  a  subsequent  statute  empower- 
ing any  city  in  which  a  private  corporation 
has  been  or  may  be  authorized  to  supply  wa- 
ter for  public  use  to  fix  reasonable  water 
rates  is  constitutional ;  and  an  ordinance 
passed  under  the  later  statute  reducing  ex- 
isting water  rates,  and  fixing  them  at  a  rea- 
sonable price,  is  valid,  although  the  city  en- 
acting it  has,  under  the  earli^  statute,  at- 
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tempted  by  ordinance  to  fix  water  rates  at 
a  certain  figure  for  the  entire  unexpired  pe- 
riod of  thirty  years."  To  the  same  eflfeet. 
see  the  decision  in  the  case  of  Rogers  Park 
Water  Oo.  T.  Vergua,  178  III.  671,  53  N.  E. 
363,  cited  in  note  to  the  foregoing  case  at 
page  315,  69  Am.  8t.  Rep.  It  is  there  held 
that  an  ordinance  fixing  the  rates  for  tne 
full  period  is  merely  a  declaration  that  BOch 
rates  are  reasonable  at  the  time  when  the 
ordinance  was  enacted,  and  that  the  city  is 
not  bound  to  recognize  such  rates  as  reason- 
able for  the  full  period,  and  has  power  to 
fix  the  water  rates  so  as  to  make  uem  rear 
Bonable  at  any  time,  or  from  time  to  time^ 
as  changed  conditions  may  affect  the  reaaon- 
ableness  of  the  water  rates  formerly  estab- 
lished, and  that  mandamus  will  lie  at  the 
suit  of  a  citizen  to  compel  the  water  com- 
pany to  furnish  him  with  water  at  the 
changed  rates,  provided  they  are  reasonable. 
In  the  case  of  San  Diego  Water  Oo.  8a» 
Diego,  118  Cal.  S6fl.  88  U  K.  A.  460,  50  Pmok 
633,  the  power  to  regulate  water  rates  is 
recognized  and  enforced,  with  the  like  qnaJi- 
fication  that  they  must  be  reasonable.  The 
case  of  Rogers  Park  Water  Co.  v.  Fergus, 
178  lU.  571,  63  N.  E.  363,  and  of  DanviUe 
V.  Danville  Water  Co.,  and  also  the  addi- 
tional case  of  Freeport  Water  Go.  v.  Free- 
port,  186  111.  170,  57  N.  E.  862,  aU  from  the 
supreme  court  of  Illinois,  were  takco  by 
writ  of  error  to  the  Supreme  Court  of  the 
United  States,  and  on  March  26,  1901,  were 
affirmed.  180  U.  S.  624,  46  L.  ed.  702,  SI 
Sup.  Ct.  Rep.  490;  180  U:  S.  619,  45  L.  ed. 
696,  21  Sup.  Ct.  Kep.  606;  180  U.  S.  687,  45 
L.  ed.  679,  21  Sup.  Ct.  Rep.  493.  In  these 
cases  the  Supreme  Court  of  the  United 
States  held  that  municipal  corporatioiu 
may  be  invested  by  statute  with  the  power 
to  bind  themselves  by  an  irrevocable  con- 
tract, and  to  relate  rates,  but  suoh  power 
must  he  conferred  in  explidt  terms,  and  that 
a  contract  concerning  governmental  fanc- 
tiona,  as  one  which  aflTects  the  right  of  a 
city  to  regulate  rates  of  a  va-ter  company, 
miist  be  strictly  construed,  and  such  func- 
tions cannot  be  held  to  have  been  contracted 
away  by  doubtful  or  ambiguous  provisions; 
and.  further,  that  an  ordinance  granting  an 
exclusive  franchise  to  the  water  company, 
with  the  right  to  use  the  streets,  requiring 
the  municipality  to  pay  certain  rentals,  and 
binding  the  company,  among  other  things, 
to  furnish  an  adequate  supply  of  water,  does 
not  give  a  contract  right  to  charge  the  rates 
named  in  the  ordinance  for  the  whole  period 
of  the  franchise,  by  virtue  of  the  provision 
that  the  grantee  "shall  ehaive  the  following 
annual  rates  to  consumers  during  the  exist- 
ence of  this  franchise,"  as  this  is  merely  a 
regulation  of  the  right  to  charge  rates,  and 
does  not  amount  to  a  stipulation  that  no 
other  regulation  will  be  made  during  the 
term  of  the  franchise.  It  will  be  seen  from 
an  inspection  of  these  cases  that  the  Su- 
preme Court  was  divided  in  opinion,  tiie  mi- 
nority relying  upon  the  cases  hereafter  cited 
by  the  d^endant  aa  controlling.  This  dif- 
ference, as  we  understand  it,  extends,  not 
only  to  the  question  of  tiie  power  of  the 
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state  to  authorize  an  irrevocable  contract, 
but,  like-wise,  whether  the  regulation  of 
rates  is  within  the  police  power. 

In  a  very  able  and  exhaustive  argument, 
counsel  for  the  water  company  insists  that 
the  ordinance  of  March  30,  1901,  impairs  the 
obligations  of  prior  contracts  meide  by  the 
city  with  the  defendant  company,  and  is 
therefore  void,  and  in  support  of  this  con- 
tention'  are  cited:  V.  S.  Const,  art.  1,  § 
10;  Tenn.  Const,  art.  1,  §  20;  JVew  Orleans 
Watertcorks  Co.  v.  Rivers,  115  U.  S.  674,  29 
L.  ed.  525,  6  Sup.  Ct.  Rep.  273;  iVeio  Orleans 
Odslight  Co.  v.  Louisiana  Light  d  B.  P.  £ 
Mfg.  Co.  116  U.  S.  660,  29  L.  ed.  516,  6  Sup. 
Ct.  Rep.  2S2 ;  8t.  Tammany  Waterworkt  Oo. 
V.  Ifeio  Orleans  Watencorks  Co.  120  U.  8. 
64,  30  L.  ed.  563.  7  Sup.  Ct  Rep.  406 ;  Walla 
WalUt  y.  Walla  Walla  Water  Co.  172  U. 
1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep.  77;  Loh 
Anqeles  v.  Los  Angeles  City  Water  Co.  177 
U.  S.  570,  44  L:  ed.  892,  20  Sup.  Ct.  Rep. 
736,  88  Fed.  720,  103  Fed.  711;  Santa  Ana 
Water  Co.  v.  Sen  Buenaventura,  56  Fed. 
339 ;  Illinois  Trust  d  8av,  Bank  t.  Arkansas 
City,  34  L.  R.  A.  518.  22  C.  C.  A.  171.  40 
U.  S.  App.  257,  76  Fed.  271 ;  Olcf  Colon]/ 
Trust  Oo.  T.  Atlanta,  83  Fed.  42;  Oineinnati 
T.  Cameron,  33  Ohio  St.  336;  Safety  Insu- 
lated Wire  rf  Cable  Co.  v.  Baltimore,  13  C. 
C.  A.  375,  26  U.  S.  App.  166,  66  Fed.  140; 
Crosby  V.  Montgomery,  108  Ala.  498,  18  So. 
723;  imitate  ea  rel.  St.  Louis  v,  Laclede  Qas- 
light  Go.  102  Mo.  472,  14  S.  W.  974,  IB  S. 
W.  383.  We  do  not  deem  it  neceflsary  to 
comment  upon  all  these  authorities,  but  will 
notice  some  of  those  most  relied  upon,  and 
most  nearly  in  point.  The  case  of  Loa  An- 
geles V.  Los  Angeles  City  Water  Co.  177  U. 
a  570,  44  L.  ed.  892,  670,  20  Sup.  Ct.  Rep. 
736,  is  much  relied  on.  Attention  is  called 
to  the  fact  that  Justice  McKenna,  who  de- 
livered the  opinion  in  the  Los  Angeles  Case, 
delivered  the  opinions  in  the  Illinois  oases, 
supra,  and  he  rested  it  upon  the  ground  that 
express  authority  bad  been  granted  to  Lou 
Angeles  to  enter  into  a  contract  limiting  its 
power  to  regulate  water  rates.  It  is  said 
on  page  570,  177  U.  S.,  page  892,  44  L.  ed., 
and  page  740,  20  Sup.  Ot.  Rep.,  that  it  is 
not  denied  that  the  city  has  the  power  to 
regulate  rates.  The  rontract  of  July  22, 
1868,  with  the  water  company  provided  that 
the  mayor  and  common  eoundt  of  said  city 
flball  have,  and  do  reserve,  tbe  right  to  re- 
late the  water  rates  charged  by  said  party 
of  the  second  part,  or  their  assignees,  pro- 
vided that  they  shall  not  so  reduce  water 
rates,  or  so  fix  the  price  thereof,  as  to  be 
less  than  those  charged  by  the  party  of  the 
second  part  for  water.  On  April  2,  1870, 
the  legislature  for  California  passed  an  act, 
held  in  that  case  to  be  valid,  ratifying  and 
confirming  aidd  contract.  Pages  561,  671. 
177  U.  S.,  pages  888,  892,  44  L,  ed..  and 
pages  737,  741,  20  Sup.  Ct.  Rep.  It  is  there- 
fore held  that,  since  the  city  had  entered  in- 
to this  contract  by  such  legislative  author- 
ity, and  that  the  contract  did  not  grant  the 
power  to  regulate  rates,  which  power  was  al- 
ready existent,  but  was  a  contract  to  limit 
that' right,  the  oily  had  no  power  by  ordl- 
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nance  to  violate  it.  It  will  be  further  ob- 
served that  this  case  arose  under  acts  and 
contracts  iQade  before  the  adoption  of  the 
Constitution  of  California  of  1879,  providing 
for  the  regulating  of  water  rates.  Page 
667,  177  U.  S.,  page  890,  44  L.  ed.,  and  page 
739,  20  Sup.  Ct.  Rep.  In  the  case  of  Old 
Colony  Trust  Co.  v.  Atlanta,  83  Fed.  39,  it 
is  held  that  the  city  could '  not  regulate 
street  car  fares,  because  no  such  power  had 
ever  been  delegated  to  the  city.  The  city 
asserted  such  power  under  the  provisions  of 
its  own  charter,  and  also  those  of  the  char- 
ters of  the  street  car  companies;  but  the 
court,  upon  construing  those  charters,  held 
that  they  granted  no  such  power.  The 
charter  of  the  street  car  ccunpai^  granted 
certain  franchises  and  privileges  to  the  com- 
pany, "provided  tiiat  the  rates  and  fares  on 
said  railroad  shall  be  subject  to  tbe  approv- 
al of  the  mayor  and  city  coundl  of  the  city 
of  Atlanta."  In  the  city  ordinance  grant- 
ing to  this  company  the  use  of  the  streets, 
etc.,  it  was  provided  that  "the  charges  for 
passage  on  said  road  shall  not  exceed  20 
cents  for  any  through  line,  and  10  cents  for 
half  lines  or  short  distances."  The  court 
declined  to  express  an  opinion  as  to  whether 
this  constituted  a  contract  between  the  dty 
and  the  company,  but  said  that,  if  the  pro- 
viso in  the  railroad  company's  charter 
granted  any  power  to  regulate,  it  was  ex- 
hausted upon  its  first  exercise.  But  the 
court  did  not  determine  what  efTect  would 
be  given  to  a  direct  grant  of  power  to  the 
cily  to  regulate  fares,  instead  of  tiiis  mere 
reservation  out  of  the  franchises  granted  to 
the  railroad  company;  and  further  hdd  that 
the  power  to  approve,  such  as  was  reserved 
in  this  charter,  is  not  equivalent  to  the  pow- 
er to  regulate  and  fix  rates.  See  page  42. 
The  case  of  San*o  Ana  Water  Co.  v,  San 
Buenaventura,  66  Fed.  339,  simply  holds 
that  tiie  Constitution  of  California  of  1879, 
requiring  annual  regulation  of  water  rates, 
would  not  avoid  a  valid  contract  previously 
entered  into  by  a  wty  with  a  water  com- 
pany, authorizing  the  water  company  to  fix 
its  own  rates.  The  case  has  no  application 
to  the  questions  involved  in  t^e  present  case. 
The  case  of  Walla  Walla  v.  Walla  Walla 
Water  Oo.  172  U.  S.  1,  43  L.  ed.  841,  19 
Sup.  Ct.  Rep.  77,  is  a  case  somewhat  pe- 
culiar in  its  faets.  By  an  act  of  the  terri- 
tory of  Washington  ineorporating  the  city 
of  Walla  Walla  It  was  enacted  that  it  should 
have  power  to  provide  a  supply  of  water, 
and  to  grant  the  use  of  the  streets  for  a 
term  not  exceeding  twenty-five  years,  "pro* 
vided  none  of  the  rights  and  privileges  here- 
in granted  shall  be  exclusive  nor  prevent  the 
coundl  from  granting  the  same  rights  to 
othere."  Tbe  dly,  in  pursuance  of  this  act, 
passed  an  ordinance  in  1887  granting  to  the 
company  the  right  to  lay.  place,  and  main* 
tain  all  necessary  water  mains,  pipes,  con- 
nections,  and  fittings  in  all  the  highways 
streets,  and  alleys  of  the  city,  for  tne  pur 
pose  of  furnishing  water.  In  1893  it  paaseci 
another  ordinance  to  provide  a  ^stem  of 
waterworks  of  its  own,  and  one  of  the  ques- 
tions presented  was  its  power  to  pass  the 
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latter  ordinance.  The  court  said:  "The 
case  upon  the  merite  depends  largely  upon 
the  power  of  Uie  city  under  its  charter.  The 
ordinuice  authorizing  .the  contract  whidt 
purports  to  have  been  passtsd  in  pursuanoe 
of  this  charter  declared  that,  until  such  con- 
tract be  avoided  by  a  court  of  competent  ju 
rifidiction,  the  city  should  not  erect,  main 
tain,  or  become  interested  in  any  water- 
works, ^cept  the  ones  established  the 
company,  while  the  ordinance  of  June  20, 
1893,  prwided  tor  the  immediate  construc- 
tion of  a  lyBtem  of  waterworics  by  the  city, 
for  the  purpose  of  si^iplying  the  city  and 
its  inhabitants  vitii  water.  Upon  Oie  face 
of  the  two  ordinances  there  was  a  plain  con- 
flict. The  latter  cleariy  impaired  the  obli- 
gation of  the  former."  The  city  contended 
that  the  original  ordinance  was  beyond  its 
power  to  muce,  Rnt,  because  it  created  a 
monopoly  not  auUiorized  expressly  or  Im- 
pliedly by  legislative  grant,  and  was  void  as 
bang  in  contravention  ot  publie  policy;  sec- 
ond, that  ft  was  an  attempt  to  contract 
away  a  part  of  the  governmental  powers  of 
the  city  council,  and  for  other  reasons  which 
we  need  not  notice.  The  court  held  that  as 
the  original  contract  was  limited  to  twenty- 
five  years,  and  was  not  an  exclusive  grant, 
it  was  not  beyond  the  power  of  city 
council;  that,  if  it  had  been  exclusive,  it 
would  have  been  a  monwoly,  and  objection- 
able, unless  aufhf»ized  by  express  sanctim 
of  the  legislature.  The  court  further  held 
that  the  contract  would  be  void  if  it  inter- 
fered with  the  police  power  of  the  city,  and 
this  police  power  extended  to  the  peace,  good 
order,  health,  and  morals  of  the  inhabitants, 
and  if  deletoious  to  them  it  might  be  con- 
trolled by  the  city,  or  the  contra^  entirely 
abrogated  under  uie  police  authority  ct  the 
cit?;  but  the  oourt  held  that  the  matter  of 
the  contract  did  not  fall  within  the  police 
power,  but  the  oontraotual  power,  of  the  city. 
In  the  case  of  State  ex  rel.  Bt.  Louis  v.  Lao- 
ledfi  Gaslight  Co.  102  Mo.  472,  483,  14  8.  W. 
974,  IS  S.  W.  383,  the  charter  of  the  com- 
pany granted  by  the  state  authorized  the 
company  to  flx  the  price  of  gas  manufac- 
tured 1^  It,  and  it  was  held  that  such  price 
oouM  not  be  diminished  by  subsequrat  l^s- 
lative  action,  state  or  municipal.  It  was 
further  h^  that  the  regulation  of  the  price 
of  gas  by  the  state  or  by  municipcdities  cre- 
ated by  it  is  not  the  exercise  of  a  police  pow- 
er which  cannot  be  abrogated  by  contract. 
It  may  be  said  that,  under  the  grajit 
from  the  le^slature  in  the  Missouri  case,  it 
was  intended  to  remove  the  company  from 
the  eTercise  of  the  police  power  of  the  state 
over  it,  in  so  far  as  its  rates  of  charge  were 
concerned.  While  not  assenting  to  the 
views  expressed  in  that  case,  we  think  this 
case  clearly  distinguishable  from  the  pres- 
ent one  under  oonsido^tlon,  in  that  the  leg- 
islatun  in  the  Missouri  ease  Intended  to  put 
the  question  of  rates  beyond  future  control 
of  ihe  state  or  mnnidpality,  and  beyond  Its 
police  r^ulation,  while  in  the  present  case, 
under  {  2  of  the  charter,  it  was  clearly  in- 
tended to  lce«i  the  question  of  rates  under 
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control,  and  to  treat  them  as  subject  to  po- 
lice supervision. 

Under  the  oases  we  have  cited,  and  others 
that  mi^t  be  collated,  it  is,  we  think,  ap- 
parent t^t  the  authorities  are  not  agreed  as 
to  whether  the  state  can,  by  l^slative 
grant,  empower  a  municipality  to  enter  into 
an  irrevocable  and  perpetual  contract  with 
a  water  company  or  otii«-  private  or  quasi 
public  corporation  for  a  system  of  water- 
works and  a  supply  of  water,  and  whether 
su<^  eomnany  ean,  legialatiTO  sraitt,  be 
removed  from  the  supervuion  of  the  police 
power  (rf  the  municipality;  ^et  we  thiidc 
there  is  no  question  but  that,  in  ord«r  to  do 
so,  the  I^slative  grant  must  be  unques- 
tionable, and  admit  of  no  other  construction, 
but  must  be  plain,  positive,  and  unequivocal 
If  the  municipality  has  no  such  power  un- 
der legislative  grant,  it  can  make  no  such 
contract;  nor  can  it  waive  its  police  powers, 
or  r^uae  to  enreiBe  than,  when  the  good  of 
the  oitiKens  of  the  municipality  demands. 
What  matters  fall  within  the  scope  of  the 
police  powers  of  the  state  or  of  a  municipal- 
ity has  never  been  definitely  determined. 
A  large  number  of  subjects  has  been  em- 
bracec^  such  as  the  public  health,  the  publie 
morals,  the  public  safety,  and  the  general 
and  comprehensive  clause  of  the  pnbuc  ml- 
fare;  and,  after  the  enumeration  of  all  tbe 
subjects  under  these  and  other  general 
heads,  the  text-books  announce  that  there 
are  also  other  instances.  Diffn-ent  jurisdio- 
tions  lay  down  different  rules  and  limits. 
In  Theilan  v.  Porter,  14  Lea,  626,  62  Am. 
Rep.  ns,  the  safefy  and  tranquility  of  the 
community,  and  the  orderly  existence  of  the 
government,  are  included  in  the  enumera- 
tion. As  to  -vihAt  may  be  done  under  this 
power,  see,  generally.  Dill.  Mun.  Cvrp.  p. 
95,  8  71,  note;  Id.  pp.  141,  142,  244,  314, 
752;  Id.  p.  920,  note;  8  Am.  &  Eng.  Enc. 
Law,  pp.  620,  624 ;  18  Am.  &  Eng.  Bnc.  Law, 
p.  752;  Barbison  v,  Knoamtle  Iron  Go.  103 
Tcnn.  423,  66  L.  R.  A.  316,  63  S.  W.  SS5; 
Leeper  v.  State,  103  Tenn.  603,  48  L.  R.  A. 
167,  63  S.  W.  962;  Dayton  Goal  d  I.  Co.  v. 
Barton,  108  Tenn.  604,  63  S.  W.  970;  State 
V.  Martin,  2  Tenn.  Cas.  665;  LouitvUle  <fi  V. 
B.  Co.  T.  Burke,  6  Coldw.  60.  It  was  said 
in  Stone  v.  Mieaissipjn,  101  U.  S.  814,  25  L. 
ed.  1079:  "No  legislature  can  bargain 
away  the  public  health  or  the  public  mor- 
als." While  the  rate  to  be  paid  for  water 
is  not  so  palpably  a  r^ulation  within  the 
police  supervision  of  a  aty  as  is  ihe  purity 
and  supply  of  the  water  furnished,  yet  the 
rate  of  oianje  is  a  matter  which  affects  the 
health,  welure,  and  ocmfort  (tf  the  dly, 
since,  if  rates  are  unreasonably  high,  tb^ 
will  prove  a  restriction  nptm  the  use  of 
water  which  ma^  seriously  impair  the  health 
and  interfere  with  the  comfort  and  welfare 
of  the  people, — especially  the  poorer  classes, 
who,  by  reason  of  high  prices,  may  be  cut 
oir  from  the  benefit  of  the  water  partially 
or  altogether.  Hie  case  of  Log  Angeles  Citv 
Water  Co.  t.  Los  Angeles,  88  Fed.  720,  177 
U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct. 
736,  is  relied  on  to  show  that  a  city  may 
waive  or  renounce  Its  r%ht  to  regulate  wa- 
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ter  rates;  but,  as  we  hare  before  stated,  it 

Zeara  that  express  authority  was  giv«i  to 
t  city  in  its  charter  to  enter  into  a  con- 
tract limiting  its  power  to  r^ulate  rates; 
the  language  of  the  charter  being,  in  sub- 
stance, that  the  city  may  r^ulate  the  rates, 
"provided  they  shall  not  so  reduce  such  wa- 
ter rates  or  so  fix  the  price  thereof  as  to  be 
less  than  those  now  cnatged  by  the  parties 
of  the  second  part  [the  water  company]  for 
water."  But  tbe  difference  in  that  case  and 
the  present  ia  that  by  the  charter  of  Los  An- 
geles the  city  hod  the  express  power  to  make 
an  irrevocable  contract,  while  in  this  case 
the  dty  of  Knoxville  is  not  by  its  charter 
granteil  such  a  right,  but  the  proper  con- 
struction of  the  charter  is,  we  think,  that 
the  eity  shall  have  a  ocmtinuing  right  to 
reflate  the  lAarges  for  water,  limited  only 
by  a  oonditi4»i  Uiat  suoh  rates  shall  not  be 
unreasonable  and  oppresnve.  As  before 
stated,  this  question  of  reasonableness  or 
unreasonableness  of  rates  is  not  considered 
in  the  present  case,  but  seems  to  have  been 
waived  by  consent. 

It  is  said  that  it  is  unreasonable  to  give 
to  the  dty  of  Knoxville  the  right  to  regu- 
late the  water  rates  of  the  compai^,  when 
it  is  itself  the  principal  party  to  be  affected 
1^  such  rates;  and  in  this  connection  the 
language  of  Mr.  Justice  Jackson  in  Cleve- 
land Gaslight  d  Coke  Co.  v.  Cleveland,  71 
Fed.  612,  614.  is  cited,  as  follows:  "It 
would  be  a  fearful  proposition — ^monstrously 
absurd  and  outrageous — if  the  legislature 
were  to  undertake  to  confer  upon  a  dtizen 
of  Cleveland  the  rij^t  to  say  at  what  price 
services  should  be  rendered  to  him,  or  what 
he  should  pay  for  goods  and  articles  fur- 
nished him.  There  is  hardly  any  law  in 
this  land  that  would  make  the  party  being 
furnished  the  judge  of  the  pnce  that  he 
should  pay,  or  would  say  that  his  arbitrary 
decision  should  fix  the  rights  of  the  parties, 
nie  oity  of  Cleveland  haa  undertaken  to  do 
that  thing.  .  .  .  The  thing  cannot  be 
done,  and  ought  not  to  be  done."  But  the 
fallacy,  as  we  think,  in  this  argument,  lies 
in  the  fact  that  the  question  of  the  reason- 
ableness or  unreasonableness  of  the  rates  is 
alwavs  open  to  judicial  investigation;  and 
while  it  may  safely  be  said  that  the  l^la- 
ture  cannot  constitutionally  delate  the 
power  to  fix  prices  at  which  water  shall  be 
sold  in  a  city  to  the  authorities  of  the  city, 
which  is  itself  a  consumer,  either  in  its 
mnnidpal  capacity  or  through  its  inhabits 
ants,  without  liability  to  a  judicial  investi- 
'  gation  of  the  reasonableness  of  the  rates 
fixed  by  such  authorities,  still,  if  no  such 
provision  is  made  in  an  ordinance,  the  law 
will  imply  one,  and  preserve  to  the  company 
its  right  to  litigate  the  question  upon  that 
ground.  We  do  not  think  it  necessary  that 
the  provision  be  incorporated  in  the  con- 
tract or  in  the  ordinance,  but  it  will  be  im- 
plied when  not  expressly  provided  for. 

It  is  said,  in  addition,  that  the  city  has  an 
option  to  purchase  the  plant  after  1898,  and 
the  argument  is  made  that  the  city  auUiwi- 
ties,  by  oppressive  legislation  and  ordinan- 
ces, may  make  the  pbnt  nniffodnetiTe  and 
01  L.  R.'A. 


lesfl  valuable,  in  order  to  secure  it  at  less 
than  it  is  worth;  but  in  answer  to  this  we 
think  we  can  safely  say  the  defendants  may 
protect  themselves  against  such  action  and 
results  by  a  recourse  to  the  courts,  and  pro- 
tection against  ordinances  which  are  intend- 
ed to,  or  do,  have  such  results.  No  such 
case  is  before  us  now,  as  the  question  of  the 
inc<»ne  and  profits  of  the  water  company 
has  not  been  opened  up  or  considered;  the 
naked  question  nere  being  the  power  to 
ulate  the  rates  as  the  ci^,  in  Its  judgment, 
may  deem  right  and  just. 

Recurring  again  to  the  provision  in  the  2d 
section  of  the  charter  (Acts  1877,  chap. 
104 ) ,  we  think  that  its  proper  construction 
is  that  nothing  in  it,  and  no  power  granted 
by  it  to  the  ocHporatiDn  to'  contract  tor  and 
provide  water,  shall  in  any  way  Interfere 
with  the  police  or  general  powers  of  the 
city;  and  it  express^  provides  that  such 
corporate  authorities  sluill  have  power  by 
ordinance  to  regulate  the  price  of  water  to 
be  supplied  by  such  oompany.  It  is  to  be 
noted  that  defendant's  counsel  insist  that 
the  proper  construction  of  8  2  of  the  char- 
ter  of  the  city  is  that,  while  the  dty  orig- 
inally had  the  power  to  rwulate  the  price  of 
water  to  be  supplied  by  ttie  company,  it  is 
not  a  continuing  right,  but  that,  having 
once  exercised  it,  its  power  was  eichauated, 
and,  having  once  made  a  contract  for  a  cer- 
tain nchedule  of  rates,  it  is  bound  by  such 
contract.  The  contention  is  fordbly  put  as 
follows:  "The  dty  was  the  master  of  the 
situation.  If  it  chose  to  refrain  from  mak- 
ing a  contract,  it  might  exerdse  the  power 
of  regulation,  limited  only  by  what  would 
be  unreasonable  and  opprflsdve.  But  if  it 
should  exercise  the  power  vested  in  it,  and 
specially  conferred  upon  defendant  ctnnpany, 
and  enter  into*  a  contract  with  said  company 
for  the  use  of  water,  and  agree  upon  the 
price  for  the  use  of  such  water,  then  it  be- 
came bound  by  that  provision  of  the  Con- 
stitution of  nie  United  States,  which  is 
written  into  every  contract,  that  it  is  sa- 
cred from  aleration,  change,  or  impairment, 
except  with  the  consent  of  the  other  party." 
And  it  is  said:  "If  such  were  not  the  case, 
what  dty  could  persuade  parties  to  invest 
their  capital  in  improv»nents,  which,  to  be 
profitable,  must  either  be  permanent,  or  con- 
tinne  for  such  a  len^  of  time  as  to  enable 
the  investor  to  receive  some  return  upon 
the  amount  invested  by  him?  A  different 
construction  would  be  disastrous  to  the  in- 
terests of  the  dty."  In  Freeport  Water  Co. 
V.  Freeport,  180  U.  S.  687,  46  L.  ed.  679, 
21  Sup.  Ct.  Rep.  4»8,  it  is  said:  "This  pow- 
er of  r^rulation  is  a  power  of  government, 
continuing  in  ita  nature;  and,  if  it  can  be 
bargained  away  at  all,  it  can  only  be  hy 
wonl!<  of  positive  grant,  or  something  whiim 
IB  in  law  equivalent.  If  there  is  reasonable 
doubt,  it  must  be  resolved  in  favor  of  l^e 
existence  of  the  power.  In  the  words  of 
Chief  Justice  Marshall  in  Providence  Bank 
V.  Billinga,  4  Pet.  514,  561,  7  L.  ed.  939,  965. 
'its  abandonment  ought  not  to  be  presumed 
in  a  case  in  which  the  ddiberate  purpose  of 
the  state  to  abandon  it  does  not  appear,"^ 
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In  that  case  iiie  term  used  was,  "at  such 
rates  as  may  be  fixed  by  ordinance."  It 
was  said:  "The  words  'fixed  by  ordinance' 
may  be  construed  to  mean  by  ordinance  once 
for  all,  to  endure  during  toe  whole  period 
of  thirty  years,  or  by  ordinance  from  time 
to  time,  as  might  be  deemed  necessary.  Of 
the  two  constructions,  that  must  be  adopted 
which  is  most  favorable  to  the  public,  not 
that  one  which  would  so  tie  the  hands  of 
the  council  that  the  rates  could  not  be  ad- 
justed as  justice  to  both  parties  might  re- 
quire at  a  particular  time."  The  lan^^iage 
of  the  city  charter  in  the  present  case  is  not 
that  the  oorporate  authorities  shall  have 
power  by  ordinance  to  fix,  but  to  r^ulate, 
the  price  of  water  to  be  supplied  by  such 
company,  and  in  the  same  connection  the 
full  police  and  general  powers  of  the  cor^- 
ration  are  reserved  to  it.  We  are  of  opin- 
ion that  the  right  to  regulate  rates  was  not 
exhausted  by  an  agreement  at  any  particu- 
lar time  upon  a  B<£edule  of  prices,  but  it  is 
a  oontinuing  right,  under  the  terms  of  the 


charter,  but  not  to  be  exercised  arbitrarily 
and  unreasonably ;  and  when  rates  are  so  re- 
duced OS  to  become  oppressive  u^on  the  com- 
pany, and  so  as  not  to  yield  a  fair  income  on 
the  investment,  t^e  courts  can  interfere,  up- 
on a  proper  ahonring,  and  restrain  sueh  ac- 
tion. As  has  been  very  tersely  said,  a  rea- 
sonable rate  the  law  assures,  even  against 
governmental  regulation.  Rogers  Park  Wa- 
ter Co.  V.  Fergus,  180  U.  S.  624,  45  L.  ed. 
702,  21  Sup.  Ct.  Rep.  490;  Freeport  Water 
Co.  V.  Freeport.  180  U.  S.  587,  45  L.  ed. 
679,  21  Sup.  Ct.  Rep.  498.  The  rates  adopt- 
ed by  the  ordinance  are  not  shown  by  Uie 
pnxd  to  be  unreasonable,  and  the  ordinanee 
IS  not  shown  to  be  oppressive,  and  its  viola- 
tion subjects  the  defnidant  to  the  penalties 
imposed. 

The  judgment  of  the  court  helow  i»  rv 
versed,  and  judgment  will  be  entered  in  this 
court  us  herein  indicated. 

Affumed  1^  Supreme  Court  of  United 
States  Marxdi  23,  1903. 
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E.  P.  TAYLOR,  Admr.,  etc.,  of  A.  J.  More- 
land,  Deoeased,  et  tU.,  Apptt., 
V. 

CITIZENS'  SAVINGS  BANK. 
(  Ky.  ) 

1.  A  BBflleleiit  BOtlac  Q<  vroteet  of  a, 

Mil  for  DOnparmeat  Is  made  \j  ao  Indorse- 
ment thereon  of  the  words  "Protested  for 
nonparment,"  togetlier  with  the  date  and  the 
official  Bigoatare  of  the  ootary. 
S.  FKllnre  to  preaerve  tbe  allp  npon 
wklok  tlie  notlMff  of  protest  of  a  bUl 
yrmm  entered  will  cot  discharge  the  person 
sought  to  be  held  liable  thereon.  If  the  ootUiK 


Nora. — To  whom  «AowId  uottoe  of  protett  or 
wMtpWMAt  &e  giv€»  after  appointment  of  re- 
ceiver, aeetgnee,  or  other  repreeemtative  of  ^ 
Mieeatr 

I.  latrodacHon,  900. 

IL  ^b*0no0  of  notice,  either  to  Uieotvent,  or  to 

hi*  repregentative,  900. 
III.  notice  to  aetianee,  or  other  repregentative 

of  iiuolvent,  000. 
IT.  ITotiee  to  ineolvent  maker,  indoreer,  or  mv 

eommodation  payM,  901. 

'  I.  Introduotion. 

The  langnage  of  most  of  the  few  eases  bear- 
ing on  the  sobject  Is  cautious  and  somewhat 
contradictory,  bet  the  weight  of  authority 
seems  to  be  that  insolvency  or  bankruptcy  does 
not  excuse  notice,  but  that,  If  notice  is  simply 
given,  either  to  the  maker,  or  ladorser,  or  ac- 
commodation payee,  of  a  bill  of  exchange  or 
promissory  note  after  the  appointment  of  the 
assignee  or  other  representative,  or  to  the  as- 
signee or  other  representative,  it  Is  suffldent  to 
bind  bis  csUte. 

II.  Ah««iM»  of  tuttiee.  either  to  iMolveat,  or  to 
Me  repreeentative. 

Where  a  bankrupt  entitled  to  notice  of  dla- 
bonor  of  a  bill  of  exchange  absconds,  bat  hia 
81  L.  R.  A. 


was  actually  made,  the  Instrument  of  pro- 
test executed,  and  notice  duly  given  to  blm. 

3.  Notloe  of  proteat  of  a.  bill  of  «x- 
ehanve,  to  m,  drawer  who  has  execnted 
an  assignment  for  benefit  of  creditors,  Is  sof- 
flclent  to  bind  bis  estate  In  the  bands  of  the 
assignee. 

4.  A  bill  of  exebanve  readingr,  "Ott« 
bnadred  and  elctatr  dar>t  pay  to  the 
order  of,"  Is  payable  one  hundred  and  eighty 
days  after  date. 

5.  Objections  to  tbe  report  of  a  ooaa- 
niasioaer  appointed  to  purge  the  neory 
from  bills  of  exchange  cannot  be  tafcn  for 
the  first  time  on  appeaL 

(Jaanary  21.  1908.) 


house  continues  open,  and  an  agent  of  the  aa- 
slgnee,  chosen  under  the  commission.  Is  there, 
notice  Is  essential ;  and  neglect  to  give  It,  elthu 
to  the  drawer,  or  to  his  assignee,  bars  the 
holder's  claim  against  the  bankmpfi  eetmte. 
Kohde  V.  Proctor.  4  Bam.  *  C  617,  6  Dowl.  * 
U.  610. 

In  parte  Johnson,  8  Deacon  ft  C  438, 
where  a  bankrupt,  and,  In  bis  absence,  members 
of  his  family,  or  a  messenger  of  the  assignee, 
were  In  possession  of  the  bankrupt's  house.  It 
was  held  that  notice  should  at  least  have  been 
left  at  the  house.  The  conrt  seems  somewhat 
to  favor  the  doctrine  that  the  assignee  was 
preferably  the  one  to  be  ultimately  reached  by 
notice.  But  the  qoestlon  as  to  how  Car  It  waa 
necessary  to  seek  him  ont  Is  expressly  left  aa- 
touched. 

III.  Xotiee  to  Qee^/nee,  or  other  r^prMeatetfee 

of  ituolvent. 

Notice  of  nonpayment  of  a  promissory  note, 
served  on  a  general  agent  Mnpioyed  to  liquidate 
the  affairs  of  the  indorser.  Is  good  aervles  oa 
the  Indorser.    Fassln  v.  Hubbard,  BB  N.  Y.  46B. 

Due  notice  of  protest  of  a  dishonored  bill.  If 
given  to  the  assignee  of  the  accommodation 
payee  and  ladorser  under  a  voluntary  convey- 
ance for  the  payment  of  the  assignor's  debts, 
Is  suflleient  to  bind  soch  accommodation  payee 
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APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Daviess  Coimty 
in  plaintiff's  favor  In  an  action  broiight  to 
enforce  payment  of  certain  bills  of  excnange. 
Affirmed. 

The  facte  are  stated  in  the  opinion. 
Jfesnv.  Walkar  ft  BlMik)  for  appel* 
lanti: 

A  failure  to  draw  the  protest  tn  extenao 
on  the  da^  ei  the  maturify  <A  the  Mil,  or 
to  make,  in  proper  form,  a  note  or  minute 
of  its  dishonor  on  the  very  day  it  occurs, 
from  which  the  extended  or  format  protest 
may  be  written  in  the  future,  will  release  an 
accommodation  drawer  or  indoraer  thereon. 

Walden  v.  Citizens'  8av.  Bank,  19  Ky.  L. 
Rep.  1393,  43  S.  W.  488  ;  2  Ban.  Ke^.  Inst. 
4th  ed.  i  939;  Byles,  Bills,  p.  12,  note  6, 
(260)  396;  2  Am.  &  Eng.  Eue.  Law,  p.  406; 
Read  V.  Bank  of  EentuScy,  1  T.  B.  Mon.  93, 


and  Indorber,  aitboagb  the  whole  ot  hia  estate 
1«  not  assigned,  and  he  Is  not,  in  fkct,  Inaolvent. 
Callahan  v.  Bank  of  Kentucky,  82  Kj.  281. 

Notice  of  dishonor  Is  aulflclent  when  sent  to 
the  place  of  buslnesB  of  an  ahsconded  Indorser 
of  a  promissory  note,  whose  affairs  are  there 
actually  in  process  of  settlement  by  an  as- 
signee, the  Indoraer's  sign  remaining  over  the 
door.  It  being  the  place  where  he  expects  no- 
tices and  letters  to  be  sent  to  him,  and  he  hav- 
ing arranged  to  have  such  tetters  and  notices 
as  his  counsel  deems  Important,  forwarded  to 
him,  the  Indorser  having  no  other  place  of  bnsl- 
oess.  This  was  so  held,  although  the  bolder 
of  the  note  knew  of  iht  Insolvency,  and  al- 
though the  Indorser  did  not  receive  notice  of 
dishonor  in  consequence  of  his  counsel  telling 
the  assignee  not  to  forward  notices  of  protest. 
Bank  of  America  v.  Shaw,  142  Mass.  2&0,  T  N. 
E.  779. 

Another  case  against  the  same  defendants  as 
In  Bank  of  America  v.  Shaw,  arising  apon  al- 
most Identical  facts,  la  Importers  ft  T.  Nat. 
Bank  v.  Shaw,  144  Mass.  421,  11  N.  B.  666,  in 
which  the  decision  was  to  the  same  effect  as 
la  the  former  case. 

Notice  of  nonpayment  of  a  promissory  note, 
addressed  to  the  Indorsers  at  their  former  place 
of  business,  where  their  affairs  are  being  set- 
tled up  by  a  trustee  to  whom  they  have  made 
an  assignment  for  the  benefit  of  their  creditors, 
and  receiver  by  the  trustee,  Is  sufficient.  Casco 
Nat.  Bank  v.  Shaw,  79  Me.  876.  10  AtL  67. 

Wbaierer  a  general  assignment  Is  made  by 
the  indorser  of  a  negotiable  instrument,  the  as- 
signee BO  far  stands  in  the  shoes  of  his  assign- 
or that  notice  to  such  assignee  of  the  nonpay- 
ment of  the  Indorsed  paper  will  bind  such  in- 
dorser, whether  such  notice  is  directed  In  the 
name  of  the  indorser  or  of  the  assignee. 
American  Nat.  Bank  v.  Junk  Bros.  Lumber  & 
mg.  Co.  04  Teon.  624,  28  L.  R.  A.  492,  SO  S. 
W.  753. 

The  court.  In  the  above  case,  says  that  the 
question  under  discussion  has  come  op  only 
three  times  In  American  eonrts,  citing  Callahan 
V.  Bank  of  Kentucky.  82  Ky.  281;  House  v. 
Tlnton  Nat.  Bank,  43  Ohio  St.  846,  54  Am. 
Rep.  813,  1  N.  E.  129,  and  Casco  Nat.  Bank 
T.  Shaw.  79  Me.  370,  10  Atl.  67 ;  and  that  tbe 
question,  therefore,  being  undetermined  In  Ten- 
nessee, the  rule  would  be  laid  down  that  when- 
ever a  general  assignment  was  made,  the  as- 
signee in  such  assignment  so  far  stands  In  the 
shoes  of  tbe  assignor  that  notice  to  the  as- 
signee of  the  nonpayment  of  Indorsed  paper 
will  bind  the  Indorser. 

A  demand  and  notice  upon  a  Federal  exam- 
iner lu  possession  of  an  Insolvent  national 
01  L.  R.  A. 


15  Am.  Dec.  86;  Bailey  t.  Dwsier,  6  How.  23, 
12  L.  ed.  328;  Dermtatoum  v.  Stewart,  17 
How.  606,  16  L.  ed.  228;  Sebree  Deposit 
Bank  V.  MoreUxnd,  96  Ky.  157,  29  L.  R.  A. 
305,  28  S.  W.  153. 

•  The  accommodation  drawer  and  indorser 
were  released  on  each  bill  which  has  written 
on  it  only,  "Protested  for  nonpayment,"  be- 
cause this  is  not  a  sufficient  or  valid  initial 
protest  or  noting. 

2  Ban.  Neg.  Inst.  4th  ed.  f  939. 

A  notice  to  the  assignee  was  indispensable 
to  fasten  liability. 

3  Randolph,  Com.  Paper,  fi  1243;  Ameri- 
can J^at.  Bank  v.  Junk  Bros.  Lumber  Mfg. 
Co.  94  Tenn.  624,  28  L.  R.  A.  492,  30  S.  W. 
765. 

Evidence  of  the  habits  and  customs  of  a 
notary  is  relevant  to  show  that  a  particular 

act  was  done  by  him  in  accordance  with  such 

hank  may  be  aufflelent  to  bind  the  bank  as  an 
Indorser,  when  he  la,  tq*  operation  of  law,  In 
charge  of  Its  books  and  papers,  so  that  there  Is 

no  other  person  upon  whom  to  make  the  de- 
mand at  the  place  appointed  In  the  note.  An- 
ten  V.  Manistee  Nat.  Bank,  67  Ark.  248,  47  L. 
B.  A.  329,  64  S.  W.  887. 

But  in  House  v.  Vinton  Nat  Bank,  48  Ohio 
St.  346,  54  Am.  Rep.  81S,  1  N.  B.  129,  It  was 
held  that  the  liability  fixed  by  demand  and  pay- 
ment is  a  personal  liability,  basedonthecontract 
of  Indorsement,  and  can  attach  only  to  the  in- 
dorser ;  and,  therefore,  after  an  assignment, 
notice  of  protest  must  be  duly  made  to  tbe  In- 
dorser, and  not  to  his  assignee.  In  this  ease 
there  Is  a  dissenting  opinion ;  and  the  textbook 
writers  are  generally  opposed  to  the  doctrine 
of  the  case  while  it  Is  in  direct  conflict  with 
the  other  decisions  above  stated. 

IV.  Ifotioe  to  iMMloent  mater,  tadoreer,  or  ao- 

oommodatton  payee. 

Notice  of  dishonor  to  the  drawer  of  a  bill  of  - 
exchange,  after  being  adjudged  a  bankrupt, 
none  being  {^veu  to  the  trustee  of  bis  property 
then  appointed,  la  sufficient  Em  parte  Baker, 
L.  B.  4  Ch.  Div.  79B,  46  U  J.  Bankr.  N.  8.  60, 
36  L.  T.  N.  S.  839,  25  Week.  Rep.  454. 

Notice  of  dishonor  of  a  promissory  note  to 
the  Indorser,  and  not  to  the  assignee,  where  the 
holder  resides  In  another  state,  and  has  no 
knowledge  of  the  assignment,  la  soffident  to 
bind  the  Indorser.  Donnell  v.  Lewis  County 
Sav.  Bank,  80  Mo.  16S. 

Notice  to  a  bankrupt  was  held  good  In  Bm 
parte  Mollne,  19  Vee.  Jr.  216,  when  It  ap- 
peared that  there  was  no  assignee,  as  "the 
bankrupt  represents  his  estate  nntll  assignees 
are  chosen." 

Waiver  of  protest  by  a  bankrupt  was  held 
allowable  In  Ea  parte  Tremont  Nat  Bank,  2 
Law.  Dec.  409,  Fed.  Cas.  No.  14,169,  It  appear- 
ing that  at  the  time  an  assignee  had  not  been 
appointed. 

The  result  of  the  adjudications  thus  far 
made  on  the  subject  Is  not  definite  enough  to 

Justify  a  positive  statement  as  to  what  will 
constitute  sufficient  notice  in  case  of  insolvency. 
But  the  most  of  the  authorities  have  upheld 
the  notice  actually  tfven  In  the  particular  In- 
stances, whether  given  to  the  Insolvent  or  to 
his  representative.  It  may  be,  therefore,  con- 
tended with  some  Justification  that  either  Is 
sufficient.  But  th(»e  who  have  the  duty  of 
giving  notice  in  such  eases  will,  of  course,  do 
well,  out  of  abundant  caatlon,  to  give  notice  to 
both  If  possible.  B.  C  8. 
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habits  and  customs;  and  the  presumption 
that  it  was  done  in  a  way  different  from  his 
usual  course  of  business  is  illogical,  and 
never  allowable. 

LawBon,  Usages  ft  Customs,  p.  81 ;  Miller 
V.  Haokl^,  5  Johns.  376.  4  Am.  Dec.  372; 
TJfuon  Bank  t.  Stone,  60  Me.  505,  79  Am. 
Dec.  635;  Shove  v.  Wiley,  18  Pick.  561; 
Smith  T.  Montgomery,  5  T.  B.  Mon.  502; 
7  Am.  &  Eng.  £nc.  Law,  p.  63. 

Where  computation  of  time  is  to  be  made 
from  the  act  done,  the  day  oa  which  it  is 
done  must  be  included;  but,  if  to  be  made 
after  or  from  the  day  itself,  the  day  must 
be  excluded.  . 

Mooar  t  Covington  City  Nat.  Bank,  80 
Ky.  306;  Chilea  t.  Smith,  13  B.  Mon.  461; 
Handley  v.  Cunningham,  12  Bush,  401; 
Wood  V.  Com.  11  Bush,  220. 

On  petition  for  rehearing. 

Mr.  "W.  S.  Pryor,  also  for  appellants: 

Evidence  of  the  habits  and  customs  of  a 
notary  is  relevant  to  show  that  a  particular 
act  was  done  by  him  in  accordance  with 
audi  habits  and  cuBtoms,  and  the  presump- 
tion Uuit  it  was  done  in  a  way  different  fnmi 
his  usual  course  of  business  is  illogical,  and 
never  allowable. 

LawsoD,  Usa^  &.  Customs,  p.  SI;  Miller 
V.  Hackley,  5  Johns.  375,  4  Am.  Dec.  372; 
Union  Bank  v.  Stone,  50  Me.  5»5,  79  Am. 
Dec.  635;  Shove  v.  Wiley,  18  Pick.  561; 
Smith  V.  Montgomery,  6  T.  B.  Mon.  502; 
7  Am.  ft  Eng.  Enc.  Law,  p.  63. 

Where  the  matter  is  in  issue,  a  presump- 
tion that  an  officer  performed  his  duty  is 
never  indulged,  but  is  determinable  only  by 
the  evidence  logically  relevant. 

McKelvey,  Ev.  Hornbook  Series,  53; 
Phelps  V.  Ratoliffe,  3  Bush,  336;  Hickman 
V.  Skinner,  3  T.  B.  Mon.  210;  Anderson  v. 
Sutton,  2  Duv.  485;  Bate  v.  Speed,  10  Bush, 
047  ;  22  Am.  ft  Eng.  Enc.  law,  2d  ed.  p. 
1236. 

There  is  an  agrrament  among  the  wit- 
nesBes  that  on  June  1  and  11,  1892,  noting 
the  dishonor  of  a  bill  had  never  been  prac- 
tised, or  even  known,  in  Owensboro,  and  that 
Parish  was  the  first  notary  in  the  city  lo 
observe  it  by  making  a  minute  across  the 
face  of  the  bill. 

An  initial  protest  is  "not  self-Buffioient  as 
a  protest,  but  suffident  in  the  meantime,  if 
the  certificate  of  protest  is  r^fularly  ex- 
tended afterwards.'^ 

2  Dan.  Neg.  Inst  6th  ed.  8  938. 

The  plea  in  the  present  case  is  that  the  ex- 
tended and  initial  protests  were  made  on 
the  day  of  the  maturity  of  the  bill,  when, 
if  the  extended  protest  was  written  out  on 
that  day,  the  initial  protest  would  be  in- 
valid, and  could  not  be  used  as  documentary 
evidence. 

The  petition  averred  that  the  certificate  of 
protest  was  written  out  on  the  day  the  bill 
matured,  and,  therefore,  no  reply  was  neces- 
sary, unless  appellee  wished  to  plead,  in 
avoidance,  an  initial  protest,  in  which  case 
it  would  have  had  to  concede  that  the  ex- 
tended protest  was  written  out  on  a  day 
subsequent  to  the  maturity  of  the  bill,  and 
pleaded,  affirmatively,  that  an  initial  pro- 
61  L.  R.  A. 


test  was  made  on  the  very  day  of  its  ma-  * 
turity,  and  the  extended  protest  was  ante- 
dated so  as  to  be  of  the  same  date  aa  the 
initial  protest. 

Smith  T.  LouisviUe  A  V.  R.  Co.  95  Ey. 
18,  22  L.  R.  A.  72,  23  S.  W.  652;  Wiae  T. 
Covington  d  C.  Street  R.  Co.  91  Ky.  537,  18 
S.  W.  351;  Ermert  v.  Dietz,  19  Ky.  L.  Rep. 
1639,  44  S.  W.  138;  Brovm  v.  Beady,  14  Ky. 
L.  Rep.  583,  20  S.  W.  1036. 

The  reply  could  not  present  an  issue  as  to 
there  having  been  an  initial  protest  by  a 
denial  of  a  mere  n^ative;  but  nad  to  plead, 
affirmatively,  the  futs,  remaining  eonsistent 
with  tile  petiticu,  in  avoidance  of  this  de- 
fense. 

CrabtTte  v.  May,  1  B.  Uon.  289;  Conn  t. 
Corry,  10  Ky.  L.  Sep.  688;  Cioy  City  Nat. 
Bank  v.  Coniee,  106  Ky.  788,  61  S.  W.  615. 
Mr,  J.  A.  Dean,  for  appellee: 
The  protest  was  drawn  up  so  soon  as  the 
ordinaiy  course  of  business  would  permit, 
or,  at  least,  in  sufficient  time  to  supersede 
the  necessity  of  noting  the  bill  at  tne  mo- 
ment. 

Bead  T.  Bank  of  Kentucky,  1  T.  B.  Hon. 
93,  15  Am.  Dec  86. 

These  bills  are  all  inland  or  domestic  bills, 

and  no  protest  is  required. 

Citizens'  8av.  Bank  v.  Hays,  96  Ky.  365, 
29  8.  W.  20 ;  Murphy  v.  CitizeTit'  Sav.  Bank, 
22  Ky.  L.  Rep.  1672,  61  S.  W.  25. 

Under  the  statute,  inland  bills  may  be 
^^>te8ted,  but  are  not  required  to  be  pro- 
See  Dan.  IN"^.  Inst.  $  926. 
There  is  ample  evidence  in  the  record,  out- 
side of  the  notarial  certificates,  of  the  dis- 
honor of  the  bills  and  of  notice,  within  rea- 
sonable time,  to  the  drawers  and  indorsers 
of  the  dishonor. 

Young  t.  Bennett,  7  Bush,  474. 

Parmter,  J.,  delivered  the  opinion  of  the 

court: 

The  issue  herein  arises  over  certain  bills 
of  exchange.  There  is  no  issue  as  to  the 
drawing,  acceptance,  and  indorsement  of 
them.  In  this  action  it  is  sought  to  bold 
the  accommodation  drawer  and  mdorser  re- 
sponsible on  them.  The  payment  is  sought 
to  be  avoided  by  the  drawer  and  indorser  of 
same  on  the  groundB  that  the  law  was  not 
observed  in  notiug  protest,  giving  notice  of 
protest,  and  writing  the  instruments  of  pro- 
test by  the  notaries  public.  Two  of  the  bills 
over  which  there  is  a  controversy  are  for 
$5,000  each,  one  for  $3,685,  one  for  $3,000, 
and  one  for  $3,200.  These  bills  were  drawn 
by  J.  P.  Moreland,  accepted  by  S.  D.  Wal- 
den,  and  indorsed  by  J.  P.  Fuqua.  It  ap- 
pears that  the  bills  (unless  tiie  one  for  $3,685 
was  not)  were  protested  on  the  days  that 
they  matured.  As  to  that  bill  it  is  insisted 
that  it  was  not  protested  until  the  day  after 
its  maturity.  That  defense  is  interposed  in 
addition  to  the  others  heretofore  stated.  I. 
N.  Parish,  notary  public,  protested  the  bills 
for  $.5,000  each  on  the  days  of  ther  matur- 
ity, and  indorsed  on  them,  "Protested  for 
nonpayment,"  and,  in  addition  to  that,  gave 
the  day  of  the  month  and  year,  to  which  in- 
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dcHTsement  he  aflBzed  his  oCBoial  signature. 
W.  H.  Moore  was  the  notary  who  protested 
the  bill  for  93iOOO  and  the  one  for  $3,200. 
No  memorandum  noting  the  protest  waa 
left  attached  to  either  of  the  tnlle  by  the 
notary,  nor  was  euoh  indorsement  made 
upon  them.  Either  on  the  day  the  bills 
were  protested  or  on  a  subsequent  day  the 
instruntenta  of  protest  were  written,  but  the 
evidence  leaves  no  doubt  that  the  notices  of 
protest  were  duly  mailed  to  the  drawer  and 
indorser  of  the  several  biUe  on  the  days  Uiey 
were  protested. 

The  first  thii^  whieh  we  will  consider  is 
whether  the  noting  by  Pariah  was  sniBcient. 
The  autiiorities  seem  to  be  agreed  that  the 
noting  or  initial  protest  was  unknown  to  the 
law  as  distinguished  from  the  protest,  but 
that  it  has  grown  into  practice  within  re- 
cent years.  It  seems  to  be  well  established 
that,  if  the  instruments  of  protest  are  not 
written  shortly  after  the  demand  and  protest, 
the  notiiw  or  initial  protest  is  necessary  as 
a  basis  for  the  instrument  of  protest.  2 
Dan.  Neg.  Inst.  4th  ed.  {  939.  This  court, 
in  Read  y.  B<Mtk  of  Kentucky,  1  T.  B.  Mon. 
93,  15  Am.  Dec.  86,  had  under  consideration 
the  question  as  to  the  necessity  of  noting. 
The  court  said:  "The  protest  was  drawn 
up  so  soon  as  the  ordinary  course  of  busi- 
ness would  permit,  or  at  least  in  sufficient 
time  to  supereede  the  necessily  of  noting 
the  bill  at  uie  moment."  The  court  seemed 
to  be  of  the  opinion  tlutt,  if  the  instrument 
of  protest  was  written  as  soon  as  the  ordi- 
nary course  of  business  would  permit,  or  at 
least  in  sufficient  time  to  supersede  the  ne- 
cessity of  noting  the  bill  at  the  moment, 
then  those  sought  to  be  held  liable  were 
bound.  We  are  of  the  opinion  that  the  in- 
dorsemoits  which  Pariah  made  on  the  bills 
were  suflicient. 

The  facts  as  to  the  bills  protested  by  Par- 
ish differs  somewhat  from  those  protested 
by  Moore.  We  will  not  go  into  toe  discus- 
sion of  the  question  of  the  competency  of 
evidence  to  prove  the  course  of  business  of 
notaries  in  protesting  paper;  neither  is  it 
necessary  for  us  to  determine  whether  the 
instruments  of  protest  were  written  on  the 
day  the  bills  matured,  or  on  a  subsequent 
day;  hence  the  necessily  is  otyriated  of  deter- 
mining whether  the  proof  is  sufficient  to  Im- 
peach the  dates  of  the  instruments  of  pro- 
test, they  bearing  dates  that  the  bills  ma- 
tured. If  the  noting  of  protest  was  made, 
the  instruments  of  protest  could  have  been 
prepared  thereafter.  Moore  testified  that 
when  he  protested  the  bills  he  attached  to 
each  of  tnem  a  memorandum  showing  the 
protest,  but  when  the  instruments  of  protest 
were  written  he  deabvyed  it,  as  he  nad  no 
further  use  for  it.  Counsel  for  appellee 
urges  that  the  preservation  of  these  slips 
was  essential  to  the  validity  of  the  protest 
in  extenso,  as  they  form  a  necessary  part  of 
the  record  in  establishing  the  steps  that 
must  be  taken  in  order  to  fix  liability  upon 
the  drawer  and  indorser.  The  object  of  not- 
ing is  to  have  a  record  from  which  the  in- 
strument of  protest  can  be  written,  so  a  no- 
tary will  not  be  required  to  rely  upon  his 
Oil..  B.  A. 


memory  as  to  the  facts.  If  the  noting  was 
made,  the  destruction  of  it,  whether  it  was 
purposely  or  aecidently  done,  could  not  in- 
validate the  instrument  of  protest  which 
waa  based  upon  it.  It  nreserves  the  ri^t  of 
Uie  notary  to  prepare  that  instrument,  and, 
when  done,  the  essential  steps  have  been 
taken  to  fix  the  liability  upra  the  accommo- 
dation drawer  and  indorser.  The  bill  hav- 
ing been  protested  for  nonpayment,  and  no- 
tice having  been  given  to  the  drawer  and  in- 
dorser, the  noting  having  taken  place,  and 
the  instrument  of  protest  having  been  exe- 
cuted, the  liability  of  the  drawer  and  in* 
dorser  was  fixed.  The  destruction  of  the 
paper  upon  which  the  notiiw  was  made 
could  not  relieve  them  of  the  liability  Uiat 
had  attached  by  the  necessary  act  of  the 
notary. 

After  the  several  bills  were  drawn,  and 
before  their  maturitv,  Moreland  made  an  as- 
signment to  E.  F.  Taylor  for  the  benefit  of 
his  creditors.  When  the  bills  were  protest- 
ed, notices  of  protest  were  not  sent  to  the 
assignee,  but  to  Moreland.  It  is  inusted 
that,  as  the  assignee  accepted  the  trust,  and 
qualified  as  such  assignee,  notices  of  protest 
should  have  been  given  to  him,  instead  of  to 
Moreland,  in  order  to  bind  the  trust  estate. 
The  exact  question  here  presented  baa  not 
been  before  this  court,  although  this  court, 
in  Callahan  t.  Batik  of  Kentucky,  82  Ky. 
231,  held  that  notice  of  the  dishonor  of  a 
tnll  to  one  who  is  the  assignee  of  the  payee 
was  sufficient.  But  the  court  said:  "We 
must  not  be  understood  as  determining 
whether  a  notice  of  the  dishonor  of  nego- 
tiable paper  sent  to  the  bankrupt  or  insol- 
vent alone,  and  not  to  the  assignee,  would  or 
would  not  be  sufficient,  as  that  question  is 
not  presented  in  this  case."  The  text-writ- 
ers upon  this  question  are  extremely  unsat- 
isfactory. 1  Paraons,  Notes  &  Bills,  500,  in 
speaking  of  the  person  to  whom  notice  of 
protest  should  be  given  in  the  case  of  a 
bankrupt,  says  that  perhaps  the  notice 
should  be  given  to  the  assignee,  if  the  holder 
knows,  or  might  know,  by  the  exercise  of 
due  diligence,  that  the  estate  is  in  his 
hands;  but  he  adds:  "But  notice  might 
perliaps,  even  then,  be  sufficient  if  given  to 
the  bankrupt."  Byles,  Bills,  page  216, 
says:  "If  the  drawer  of  the  bill  become 
bankrupt,  notice  must  nevertheless  bb  given 
to  him,  in  all  events,  before  the  dioice  of 
assignees.  If  the  assignees  are  appointed, 
perhaps  notice  should  be  given  to  them." 
Dan.  Neg.  Inst.  §  1002,  says:  "If  the  party 
be  bankrupt,  it  is  best  to  give  notice  to  him, 
and  to  hia  assignee  also.  If  there  be  as  yet 
no  assignee  appointed,  notice  to  him  is  suf- 
ficient, and  perhaps  it  might  be  sufficient, 
even  if  one  had  been  appointed.  If  given  to 
the  asi^ignee  alone,  it  would  probably  be  suf- 
ficient." When  a  party  assigns  all  of  his 
property  for  the  benefit  of  his  creditors,  and 
places  it  in  the  hands  of  a  trustee  for  dis- 
tribution, all  of  his  creditors  are  entitled  to 
participate  in  the  distribution  of  it.  This 
is  true  whether  the  debts  have  matured  or 
not.  Moreland*s  liability  on  these  bills  ex- 
isted at  the  time  of  the  assignment,  and,  if 
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it  WM  preterred,  then  the  holder  of  thou 
was  entitled  to  participate  in  the  dlstrtbu* 
tion  of  the  proceeds  of  the  assigned  estate. 
He  being  peraonally  liable  to  the  holder,  it 
was  importAnt  to  it  that  he  receive  notice 
of  protest  that  that  liability  might  be  pre- 
Bcrred.  When  that  liability  was  preserred, 
it  seems  to  us  to  necessarily  follow  that  the 
holder  of  the  bills  is  entitled  to  participate 
in  the  trust  estate,  because  the  very  purpose 
of  hia  assignment  was  to  pay  his  liabilities 
in  fidl  or  pro  rata,  as  the  case  may  be.  We 
conclude  Uiat  notice  to  Moreland  was  suffi- 
cient to  preserve  his  UaUlity,  and,  if  his  lia- 
bility continued,  there  Is  no  escape  from  the 
conclusion  that  the  holder  of  the  Ulls  which 
evidenced  it  was  mtitled  to  parttdpate  in 
the  distriboUfm  of  the  estate. 
The  bill  for  93,686  reads  as  follows: 

Citizens'  Savings  Bank, 
Owensboro,  Ky.,  Mch.  29,  1802. 
93,685.00.  No.  14,773. 

One  hundred  and  eighty  days  pay  to  the 
order  of  J.  A.  Fuc[ua,  negotiable  and  payable 
at  Citizens'  Savings  Bank,  thirty-six  hun- 
dred and  eighty-five  dollars,  for  value  re- 
ceived, with  interest  at  ten  per  centum  per 
annum  after  maturity,  until  paid,  and 
charge  to  account  of  J.  P.  Moreland. 
To  S.  V.  Walden, 
Cily. 

The  note  was  protested  upon  the  idea  that 
the  bill  was  psqraUe  one  hundred  and  tUgtitj 
d^^  after  date.   It  is  insisted  for  the  ap- 


pellant that  it  was  due  within  one  hundred 
and  eighty  days.  In  our  opinion,  the  words 
import  that  the  bill  was  due  one  hundred 
and  eighty  days  after  date.  It  is  often  nee- 
essary  for  a  court,  by  construction,  to  sup- 
ply words  obviously  omitted  through  over- 
sight, to  give  an  instrument  the  meaning 
manifestly  intended.  In  order  to  construe 
it  as  meaning  within  one  hundred  and 
eighty  days,  we  would  have  to  supply  the 
word  "within."  We  know,  from  the  custo- 
mary way  of  drawing  such  instruments,  tiiat 
they  are  usually  payable  at  the  time  speoi- 
fled  aftCT  the  date  upon  which  th^  are 
drawn.  The  partiee  did  not  mean  tiiat  the 
money  should  be  paid  on  or  before  one  hun- 
dred and  eighty  days,  and,  if  we  should  hold 
that  it  was  to  have  been  paid  within  one 
hundred  and  eighty  days,  we  should,  in  ef- 
fect, hold  that  it  was  to  be  paid  on  or  before 
one  hundred  and  eighty  days. 

The  commiBsioner  to  whom  the  case  was 
referred  to  purge  the  bills  of  usury  made  a 
report  showing  that  he  had  done  so.  No  ex- 
ceptions were  filed  to  the  report,  and  no 
question  made  as  to  the  oorrectnesa  of  it, 
exoept  in  the  brief  in  this  court.  It  is  too 
late  to  nUse  the  question.  It  was  the  duty 
of  the  appellants,  had  there  been  a  correc- 
tion which  should  have  been  made  in  the  re- 
port of  the  master  commissioner,  to  have 
called  the  lower  court's  attention  to  it,  so 
that  he  could  have  had  an  opportunity  to 
make  the  correction.  Besides,  we  fail  to  find 
an  error  in  the  report  of  the  master  com- 
missioner. 

The  judgment  is  affirmed. 


TEXAS  COURT  OF  CRIMINAL  APPEALS. 


■Lon  LEE,  Appt., 
«. 

STATE  of  Texas. 

(  Tex.  Crlm.  App.  ) 

1.  Upon  ft  prosecution  for  rmpe  allesed 
to  hftra  been  eommltted  by  memns  of 
•  ■hmm  HMUFFlase,  evidence  of  marriage  of 
defendant  to  another  woman  a  few  mootbs 
later  may  be  considered  by  the  Jory  Id  pass- 
ing upoa  the  Intention,  purpose,  and  motive 
of  d^endant  with  regard  to  tba  ceremony 
through  which  be  procured  the  consent  of 
the  prosecuting  witness  to  sexual  Intercourse. 

X.  That  de<cBda.nt  abdneted  tbe  woman 
whom  he  anbaeaBeBtlr  Binmed  Is  not 
admlsslUe  on  a  prosecution  for  rape  bj  means 
of  a  sham  marriage  ceremony. 

8t  EiTldenee  thnt  wltnesa  knew  defend- 
ant, and  aaw  "them**  volns  to  a  hotel 
late  at  nlg^t,  does  not  suffldently  tdentlCy 
the  prosecuting  witness,  sO  as  to  make  evi- 
dence that  a  woman  was  seen  In  the  room 
with  defendant  admissible  upon  a  proseentlon 
for  rape  alleged  to  have  been  effected  by  a 
sUam  marrltge. 

4.  A  eommon-law  manrtaso  Is  not 

Note. — The  above  decision  seems  to  be  a  nov- 
al  one  as  to  the  liability  for  rape  committed  by 
means  of  a  sbam  marrlace. 
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footed  where  a  man,  wltbont  any  Intent 
consuminattng  a  marriage,  procures  the  con- 
sent of  a  woman  to  casual  and  occasional  co- 
habitation by  means  of  a  sham  marrlagi^  she 
living  at  the  home  of  her  parents,  and  not 
with  him,  and  be  never  boldinc  her  oat  to 
the  world  as  his  wife. 
B.  Rape  !■  committed  br  procnrlng:  the 
woman's  consent  to  the  tnteroonrse 
b7  means  of  a  sham  marrlaare*  nnder 
statutes  defining  rape  as  carnal  knowledge 
of  a  woman  without  her  consent,  obtained  by 
force,  fraud,  etc.,  and  providing  that  the 
fraud  must  consist  In  the  use  of  some  strat- 
agem "by  which  the  woman  la  induced  to  be- 
lieve Hha  offender  Is  her  hnsbanA 

6.  Upon  a  proseontion  for  rape  ettecteA 
thronsh  a  sham  marrlase  the  prosecut- 
ing witness  cannot  be  asked  as  to  conversa- 
tlons  which  she  bad  with  third  persons  who 
charged  her  with  criminal  indmaey  with 
cused. 

7.  A  witness  eannot  be  permitted  to 
testlfr  as  to  statements  by  third  per- 
sons that  they  had  had  carnal  Interconrse 
with  the  prosecuting  witness  prior  to  the  com- 
mission of  the  alleged  rape  apon  her,  in  a 
proseentlon  for  sneh  offense. 

(Dovfdaott,  P.  J.,  (Uf«st»t».) 

(December  17,  1902.) 

Digitized  by  Google 


1909. 


Ids  V. 


State. 


905. 


APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Dallas  County 
eonvictiug  him  of  rape.  Reversed. 
The  facta  are  stated  in  the  opinion. 
Meaars.  J.  O.  Muse  and  J.  O.  Kaavley 
for  appellant. 

if  r.  Robert  A.  Joka  for  the  State. 

'Brookm,  J.,  ddirered  the  opinion  of  the 
court: 

Appellant  was  convicted  of  rape,  and  his 
punishment  assessed  at  confloement  in  the 
penitentiary  for  a  term  of  twenty  years. 

The,  indictment  charges  the  crime  to  have 
been  committed  on  the  7th  day  of  July»  1001, 
by  the  use  of  force,  threats,  iad  fraud.  The 
following  is  substantially  the  facts  proved: 
Prosecutrix,  about  twenty^two  years  of  age, 
lived  at  Coppell,  a  small  village  in  Dallas 
county.  Appellant  was  keeping  a  saloon  for 
hia  father,  and  frequently  visited  the  prose- 
cutrix, Rom  rarrish.  Appellant  was  about 
twenty  years  of  age.   After  associating  to- 

J ether  for  some  time  th^  came  to  Dallu  on 
uly  7th.  Prosecutrix  states  that,  after 
reaching  Dallas,  appellant  tondc  her  to  the 
Alamo  hotel,  secured  a  room,  and  after 
awhile  came  back  with  a  party,  whom  he  in- 
troduced as  Bev.  Brown.  Thereupon,  in  the 
presence  of  some  of  the  inmates  oi  the  hotel, 
said  Bromi  prooeeded  to  perform  the  rites  of 
matrimony  between  prosecutrix  and  appel- 
lant. Appellant  said  he  had  secured  a  11- 
cense  in  Cleburne,  Johnson  oounty,  author- 
icing  said  marriage.  After  tiie  marriage  was 
performed  said  Brown  wrote  out  what  was 
said  to  be  a  certificate,  certifying  to  having 
performed  the  marriage,  an4  gave  the  li- 
oense,  with  the  certificate,  to  appellant,  for 
which  service  appellant  paid  said  Brown 
some  money,  but  she  did  not  know  how 
much.  Thereupon  the  parties  who  witnessed 
the  marriage,  together  with  the  minister,  de- 
parted, and  she  and  appellant  went  to  bed 
in  the  room,  and  stayed  tliere  thxee  or  four 
hours.  Th^  then  went  bai^  to  prosecutrix's 
home,  some  16  or  17  miles  from  Dallas,  stop- 
ping on  the  way  at  a  physician's  to  ata,j  all 
night.  Prosecutrix  was  accidentally  shot  in 
the  leg  just  before  reaching  the  physician's, 
and  they  stopped  there  for  medical  assist- 
ance. After  prosecutrix  returned  home,  ap- 
pellant accompanying  her,  he  left.  A  short 
while  after  this  appellant  went  to  San  An- 
tonio, and  from  tnere  various  letters  were 
written,  making  the  utmost  asseverations  of 
love  and  fealty  on  the  part  of  appellant  to 

grosecutrix.  However,  after  returning  from 
an  Antonio,  appellant  informed  prosecutrix 
that  he  had  received  a  letter  from  said 
Brown,  who  was  reputed  to  have  performed 
the  marriage  ceremony,  informing  appellant 
that  the  marriage  waa  a  farce,  and  that  he 
was  not  a  clergyman,  nor  did  he  have  any 
licoise  to  perform  the  marriage.  This  let- 
ter  was  shown  to  prosecutrix  ay  appellant. 
Prosecutrix,  however,  states  that  appellant 
pacified  her  over  this  condition  under  assur- 
ance that  he  would  rectify  the  matter  as 
soon  as  he  should  be  able  by  a  l^al  mar- 
riage, and  would  make  her  his  wi^  Sub- 
■eqnent  to  his  going  to  San  Anttmio  he  eame 
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bade  to  Dallas,  and  lived  there  for  some- 
time. From  Itallas  he  also  wrote  various 
letters  to  her,  still  protesting  fealty  and 
love,  prominng  to  bring  her  to  live  with  hinu 
after  awhile.  On  several  occasions  prosecu- 
trix visited  appellant  in  Dallas,  and  stayeA 
at  hotels  all  night  with  him.  In  the  lattor 
part  of  October  or  first  of  November  thqr 
stopped  at  the  NationiU  hotel.  Mrs.  Say,, 
the  proprietress  thereof,  testifid  that  appe- 
lant introduced  prosecutrix  to  her  as  Mrs. 
Rosa  Parrish.  This  was  prosecutrix's  real 
name.  The  clerk  of  the  hotel  testified  that 
appellant  told  him  prosecutrix  was  his  wife,, 
and  they  occupied  tne  same  room  at  the  ho- 
tel.  On  another  occasion  tiiey  went  to  a 
boarding  house  run  Mrs.  Mth,  and  ap- 
pellant there  told  his  name  as  Parrish  and 
that  prosecutrix  was  Mrs.  Parrish.  At  this- 
place  he  secured  for  prosecutrix  and  himself 
a  week's  board,  paying  for  the  same  in  ad- 
vance. Prosecutrix  stayed  there  three  days, 
and  left  with  him.  They  left  the  house  dur- 
ing the  night,  upon  ascertaining  the  fact 
that  Mrs.  fiath  had  discovered  their  decep- 
tion. There  is  a  great  deal  of  evidoioe  on- 
the  part  of  appelUint  ^ing  to  show  that 
prosecutrix  had  been  intimate  with  hdm  pri- 
or to  the  7th  of  July,  the  date  alleged  in  the 
indictment.  He  also  denies  in  toto  any 
mock  marriage  or  ceremony  at  the  Alamo- 
hotel.  The  evidence  further  discloses  that 
some  time  after  this  transaction  for  which 
appellant  is  being  proeeented  he  was  mar- 
ried to  another  woman. 

The  first  bill  of  exceptions  complains  that 
the  court  erred  in  permitting  the  state  to. 
prove  by  J.  M.  Skelton,  justice  of  the  peace 
in  Dallas  county,  that  on  April  6,  1002,  wit- 
ness, as  such  justice,  under  a  marriage  li- 
cense issued  from  the  county  clerk  of  Dal- 
las county,  solemnized  the  rites  of  matri- 
mony between  defendant  Lon  Lee  and  Ella 
Lee.  He  also  objected  to  introduction  of 
the  marriage  license.  Appelluit  insists  tiiat 
said  testimony  was  irralevant  and  imma- 
terial and  impertinent,  and  tends  to  show 
another  offense  cramnitted  by  defendant,  and" 
that  said  evidence  was  calculated  to  create  a 
prejudice  in  the  minda  of  the  jury  against 
defendant;  and  because  said  marriage  be- 
tween defendant  and  Ella  Lee  is  not  and  can- 
not be  an  issue  in  this  case,  or  as  tending  to* 
shed  light  iipon  the  rape  cbaiged  in  the  in- 
dictment. The  rape  alleged  to  have  been: 
committed  was  on  July  7,  1901 ;  and  the  fact 
that  appellant  on  the  6th  day  of  April,  1002, 
married  another  woman,  is  a  drcumstance- 
that  might  be  properly  considered  by  the- 
jury  in  passing  upon  the  intent,  purpose,- 
and  motive  of  ajniellant  at  the  time  that 
the  rape  is  alleged  to  have  been  committed, 
— that  la,  it  is  a  circumstance  going  to  show 
that  he  had  no  motive  or  purpose  of  ever 
consummating  the  marria^  at  any  time.  Its. 
probative  force  is  a  question  for  the  jury. 

Bill  No.  2  complains  that  the  court  erred 
in  forcing  appellant  to  testify  that  he  went 
to  Arkansas  for  his  wife,  and  to  various 
and  sundry  matters  going  to  show  that  he- 
bad  abducted  his  wife  from  the  home  of  her 
parents,  against  their  wish,  will,  and  con- 
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«ent,  uid  nui  away  with  her,  and  brought 
her  to  Dallas,  and  married  her.  These  eir- 
cumstanecs  would  not  be  germane  to  anjr  ia- 
-Bue  being  tried,  and  would  be  introducing, 
as  appellant  insists,  other  offense*  or  atu 
that  sned  no  light  upon  the  crime  for  which 
he  is  being  prosecuted. 

The  third  bill  insists  that  the  court  erred 
in  the  following:  Appellant  introduced 
Jones  Paynes,  wno  teatifled  that  he  knew  ap- 
pellant, and  that  in  the  latter  part  ot  Oc- 
tober or  the  first  of  November,  and  late  in 
ithe  evening,  "he  saw  them  going  to  the  Na- 
tional hotel,  in  the  city  of  Dallas,  situated 
■on  Pacific  avenue."  That  on  that  nieht 
about  0:30  or  10  o'clock  he  went  to  said  ho- 
tel, and  to  defendant's  room,  and  knocked 
on  the  door.  Defendant  opened  the  door,  and 
talked  with  witness,  and  ne  saw  a  woman  in 
the  room.  Counsd  asked  said  witness  how 
defendant  was  dressed  when  he  came  to  the 
door,  and  whether  or  not  he  was  undressed. 
'The  state  (Ejected  to  said  testimony,  and  the 
court  sustained  the  objection.  Appellant  of< 
fered  to  prove  that  witness  saw  a  woman  in 
the  room,  but  did  not  recognize  her.  We 
see  no  connection  that  this  testimony  may 
have  with  the  other  facts  of  this  ease.  It 
is  true,  as  above  stated,  the  bill  of  exceptions 
flAiows  that  the  witness  testified  "that  he  saw 
them."  There  is  nothing  shown  by  the  bill 
as  to  whom  this  relates.  Clearly,  if  appel- 
lant went  to  the  National  hotel  with  prose- 
-cutrix,  and  there  are  circumstances  show- 
ing that  prosecutrix  was  in  the  bed  with  ap- 
pellant, it  would  be  proper  to  permit  the  t^- 
timony  to  be  introduced,  but  the  bill  does 
not  show  that  any  error  was  committed. 

Appellant  insiste  that  the  court  erred  in 
failing  to  peremptorily  instmct  the  juiy  to 
return  a  verdict  of  not  guilty,  for  that  under 
the  testimony  of  Rosa  Parrish,  defendant 
and  Rosa  Parrish  were  lawfully  married  in 
accordance  'nith  the  laws  of  Texas.  As  we 
understand  appellant,  he  insists  that  the  evi- 
■dence  of  prosecutrix  mokes  out  a  lawful  mar- 
riage under  the  laws  of  Texas.  AppUant 
justly  insists  that  there  can  be  marriage  in 
Texas  without  a  license,  as  provided  by  the 
statutes,  since  the  decisions  hold  that  the 
statute  authorixing  licenses  to  marry  does 
not  inhibit  a  common-law  marriage  without 
license.  In  Simon  V.  State,  31  Tex.  Crim. 
Rep.  186,  20  S.  W.  39ft,  718,  we  held  that 
all  that  can  be  required  in  any  case  involv- 
ing marriage  is  proof  of  a  valid  marriage, 
for  the  violation  of  which  the  parties  there- 
to may  be  punished,  whatever  be  the  form 
of  the  ceremony;  or  if  there  be  no  ceremony, 
if  the  parties  agree  presently  to  take  each 
other  for  husband  and  wife,  and  from  that 
time  on  live  professedly  in  that  relation, 
proof  of  these  facta  would  be  sufficient  to 
■constitute  proof  of  a  marriage  binding  on  the 
parties,  which  would  subject  them  to  legal 
penalties  for  the  disregard  of  its  obli^tions. 
An  inspection  of  the  evidence  in  said  ease 
discloses  that  the  parties  lived  together,  ac- 
knowledging each  other  as  husband  and  wife, 
for  years  after  the  consnmmation  of  the  mar- 
riage. In  Inaersol  v.  McWillic,  9  Tex.  Civ. 
App.  ft43,  30  S.  W.  66,  Chief  Justice  Light- 
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foot,  deUvering  tiie  opinion  of  the  court,  aft- 
er commenting  upon  the  failure  to  get  a  li- 
cense, said:  '^Of  course  no  sudi  excuse  can 
be  shown  now  for  a  failure  to  obeerve  all  the 
rules  and  regulations  prescribed  by  law  and 
sanctioned  by  an  enlightened  people  and 
Christian  civili7.ation,  but  the  polit^  of  the 
law  in  protecting  parties  who  have  innocent- 
ly been  ted  into  such  a  marriage  is  Uie  same. 
From  the  testimony  in  this  oaae  we  think 
Uiere  can  be  no  doubt  that  Hortense  Dix,  an 
inexporienoed  and  ocmfldii^  girl,  just  frmn 
school,  and  who  had  a  right  U>  look  to  A.  R. 
Collins  as  a  protector,  was  induced  to.  enter 
with  him  into  the  marriage  stat^  under  the 
agreement  of  present  marriage,  he  giving 
some  business  complications  as  an  excuse 
for  not  making  it  public  by  license  and  pub- 
lie  ceremony.  They  lived  and  u^iabitea  *• 
husband  and  wife,  and  he  introduoed  her  to 
his  friends  as  his  wife,  thereliy  admitting 
the  marriage.  She  bore  him  a  child,  as  faia 
wife.  While  living  he  did  not  repudiate  the 
relation."  His  case  cites  a  great  many  au- 
thorities supporting  the  validity  of  common- 
law  marriage,  where  there  is  no  statutory  in- 
hibition, and  holds  that  in  this  state  a  valid 
common-law  marriage  can  be  had.  "Mere 
words,  without  any  intention  corresponding 
to  them,  will  not  make  a  marriage  or  aigr 
other  civil  contract.  But  the  words  are  tbe 
evidence  of  such  intention,  and  if  once  ex- 
changed it  must  be  clearly  shown  that  both 
parties  intended  and  understood  that  they 
were  not  to  have  effect."  MoOlurg  v.  Terry, 
21  N.  J.  Eq.  227.  And  this  is  the  effect 
of  all  the  authorities  to  which  we  have  had 
acress.  Oalveston,  H.  <£  8.  A.  B.  Go.  v.  Cody, 
20  Tex.  Civ.  App.  620,  60  8.  W.  135;  bold- 
er V.  BttUe,  35  Tex.  Crim.  Rep.  19,  29  S.  W. 
793.  It  will  be  seen  from  an  inspection  of 
the  authorities  that  tiie  bare  statement  of  a 
man  to  a  woman  that  they  take  each  other 
for  husband  and  wife,  without  cohabiting 
together  and  recognizing  each  other  as  hus- 
bimd  and  wife,  would  not  make  a  common- 
law  marriage.  Marriage  is  like  any  other 
civil  contract.  The  minds  of  the  parties 
mtint  meet^  They  must  mutually  agree  to 
the  same  thing.  There  is  no  authority  sup- 
porting appellant's  contention.  However, 
some  of  the  decisions  state  that  where  a 
marriage  is  entered  into  by  fraud,  and  the 
parties  subsequently  live  together  as  hus- 
band and  wife,  recognizing  tSat  relation  to 
the  public  for  any  number  of  years,  it  would 
still  be  a  legal  marriage.  These  decisions, 
however,  are  based  upon  the  proposition  that 
either  party  to  a  fraud  in  a  contract  can 
waive  tlie  fraud  by  their  acts  and  conduct. 
In  this  respect  we  do  not  understand  there  is 
any  difference  between  a  marital  contract 
and  any  other  kind. 

Now,  reverting  to  the  facts,  wc  hold  that, 
if  the  testimony  of  the  prosecutrix  be  tru^ 
appellant,  through  fraud,  procured  prosecu- 
trix's consent  to  casual  and  occasional  co- 
habitation, and  she  returned  to  her  home; 
he  never  lived  with  her;  did  not  hold  her 
out  to  the  world  as  his  wife,  and  the  evi- 
dence conclusively  shows  that  he  had  no  such 
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|nirpo8e  or  intent.  Could  it  be  iosisted  that 
if  appellant  had  fled  from  the  country  after 
July  7,  IflOl,  after  perpetrating  upon  prose- 
cutrix what  she  details,  he  comd  insist  in  a 
court  that  he  was  the  husband  of  prosecu- 
trix! Clearly  not;  since,  as  stated,  if  her 
testiniony  be  true,  he  had  no  purpose  or  in- 
tent of  ever  consummating  the  marriage  or 
holding  prosecutiix  out  to  the  world  as  bis 
wife.  The  fact  that  he  took  her  to  the  Ala- 
mo-hotel,  which  the  evidence  shows  was  an 
asaignation  house,  shows  that  he  had  no  le- 
gitimate intent.  We  therefore  hold  that  the 
evidence  does  not  make  a  common-law  mar- 
riage, as  insisted  by  appellant,  and  the  court 
did  not  ^  in  BO  ruling. 

Appellant  furthermore  imdsts  that  the 
«ourt  erred  in  not  instructing  the  jury  to  ac- 
quit because  there  was  no  evidence  of  rape 
by  force  or  threats,  and  that  the  state's  case 
hinged  upon  the  theory  of  a  fraudulent  im- 
personation by  defendant  as  the  husband  of 
Rosa  Fan-ish,  and,  if  not  married,  the  facts 
disclose  no  offense,  for  that  since  a  rape  by 
such  mean«  is  under  the  statute  applicable 
alone  to  the  protection  of  married  women. 
In  support  of  this  proposition  appellant  cites 
King  v.  State,  22  Tex.  App.  652,  3  S.  W. 
342;  Franklin  v.  State,  34  Tex.  Crira.  Rep. 
203,  29  S.  W.  1088;  Milton  v.  State,  23  Tex. 
App.  204,  4  S.  W.  574,  24  Tex.  App.  286, 
6  S.  W.  39 ;  Moottey  v.  State,  29  Tex.  App. 
258,  15  S,  W.  724;  Paj/ne  v.  State,  38  Tex. 
Crim.  Rep.  494,  43  S.  W.  515.  These  caaes 
appear  to  support  appellant's  contention; 
but  an  inspection  of  the  statement  of  fact 
in  enoh  instance  shows  that  these  were  proa- 
ecuttons  for  rape  by  fraud  upon  a  woman 
theretofore  married— that  is,  a  woman  mar- 
ried to  a  person  other  than  appellant — and 
the  decisions  merely  hold  in  that  character 
of  prosecution  that  the  indictment  should 
show  the  woman  was  a  married  woman.  Ar- 
ticle 033,  Penal  Code  1806,  defines  rape  as' 
follows:  "Rape  is  the  carnal  knowledge  of 
a  woman  without  her  consent,  obtained  by 
force,  threats,  or  fraud,"  etc.  Article  636 
reads :  "The  'fraud'  must  consist  in  the  use 
of  some  stratagem  by  which  the  woman  is 
induced  to  believe  the  offender  is  her  hus- 
band." From  theue  articles  this  court  would 
not  be  authorized  in  holding  that  the  woman 
.upon  whom  fraud  is  practised,  in  order  to 
secure  her  consent  to  an  act  of  copulation, 
must  be  a  married  woman  in  every  instance. 
This  would  be  a  strained  construction;  in 
fact,  would  not  he  a  construction  at  all,  but 
an  interpolation  upon  the  statute.  This  is 
not  warranted  in  construing  any  law.  Nor 
can  we  say  that  the  legislature  intended  to 
permit  fraud  practised  upon  a  single  woman 
not  to  be  rape  when  the  same  fraud  would 
be  rape  if  practised  upon  a  married  woman. 
If  the  fraud  is  such  as  to  cause  the  wcmian, 
whether  legally  married  or  unmarried,  to 
give  consent  to  the  act  of  copulation, 
believing  she  is  the  wife  of  the  man  she  is 
copulating  with,  it  is  nevertheless  rape 
whether  the  woman  be  married  or  single. 
We  therefore  hold  that  the  court  did  not  err 
in  refusing  to  (diarge  the  jury  as  insisted  by 
appellant. 
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Appellant  insists  that  the  following  por- 
tion  of  the  court's  charge  is  erroneous,  to 
wit;  "In  this  case  the  means  charged  to 
have  been  used  in  committing  the  alleged 
rape  is  fraud.  The  fraud  must  consist  in 
the  use  of  some  stratagem  by  which  the  wo- 
man ia  induced  to  believe  the  offender  is 
her  husband.  It  is  a  presumption  of  law 
which  cannot  be  rebutted  by  t^timony  that 
no  consent  was  given  when  the  intercourse 
was  had  by  fraud  as  above  defined.  Strata- 
gem means  the  use  of  any  artifice  or  trick, 
and  to  constitute  the  fraud  essential  to  ren- 
der the  act  of  copulation  rape  the  stratagem 
resorted  to  must  have  been  intended  by  the 
offender  to  induce,  and  must  have  induced, 
the  injured  fonale  to  believe  that  the  offend- 
er was  her  husband."  And  again :  "If  you 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  in  Dallas  county,  Texas,  on 
or  about  July  7,  1901,  the  defendant  did  rep- 
resent to  Rosa  Parri^  that  he  had  procured 
a  marriage  license  to  marry  her,  and  that 
he  carried  her  to  the  Alamo  hotel,  in  the 
city  of  Dallas,  to  many  her,  and  that  he  sent 
out  for  a  person  authorized  to  marry  than, 
and  had  brought  into  the  said  hotel  the  per- 
son introduced  1^  the  defendant  to  the  said 
Rosa  Parrish  as  a  minister  of  the  gospel, 
and  had  said  person  to  perform  the  marriage 
ceremony  and  marry  him,  the  defendant,  to 
the  said  Rosa  Parrish,  and  that  by  virtue 
of  the  said  ceremony  said  Rosa  Parrish  be- 
lieved, and  was  induced  therelqr  to  believe, 
that  the  defendant  was  her  husband,  uid 
that  the  defendant  intended  by  telling  her  of 
said  marriage  license,  and  sending  for  and 
introducing  said  person  as  a  minister,  and 
having  him  perform  the  marriage  ceremony, 
to  believe  that  he  was  her  hushfind,  and  that 
defendant  resoi*ted  to  said  acta  for  the  pur. 
pose  of  harii^  carnal  knowledge  of  the  said 
Rosa  Parrish,  and  that  he  did  by  said  means 
have  carnal  knowledge  of  her,  and  that  she 
submitted  to  his  embraces,  believing  then 
and  there  that  he  was  her  husband;  and  you 
further  find  that  said  marriage  ceremony 
was  a  sham,  and  said  marriage  a  mock  mar- 
riage, and  that  defendant  then  and  there 
knew  it  to  be  a  sham  and  mock  marriage; 
and  you  further  find  that  defendant  was 
then  and  there 'an  unmarried  male  person 
over  the  age  of  sixteen  years,  and  that  said 
Rosa  Parnah  was  tiien  and  there  over  the 
age  of  fourteen  years, — then  the  defendant 
would  be  guilty  of  rape  as  charged,  and  you 
will  so  find  affixing  the  penalty  therefor." 
Appellant  objected  to  said  charges,  because 
the  definition  of  fraud  was  not  applicable 
to  the  facts  of  the  case,  and  because,  if  there 
was  no  statutory  or  common-law  marriage, 
Rosa  Parrish  was  not  a  married  woman,  and 
the  statute  has  relation  only  to  the  protec- 
tion of  married  women.  These  questions 
have  all  been  reviewed  above,  and  the  charge 
as  copied  is  responsive  to  what  has  been 
heretofore  stated.  We  think  the  charges  are 
correct.  We  do  not  believe  that  appellant 
could  justly  insist  that  the  court  should  de- 
fine common-law  marriage  under  the  laws 
of  this  state,  because,  in  our  opinion,  the  ev- 
idence does  not  raise  tiiis  issue. 
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Appellant  insists  in  tlie  fifth  bill  of  exeep- 
tione  that  the  court  erred  in  admitting  the 
testimony  of  prosecutrix,  the  substance  of 
which  is  detailed  above.  Without  passing 
seriatim  upon  the  several  questions  raised, 
since  they  have  been  discussed  above,  we 
will  merdy  asy  that  the  evidence  offered  1^ 
the  state  was  germane  to  the  Issues  to  be 
proved,  and  appellant's  exceptions,  as  con- 
tained in  said  oill,  are  not  well  taken. 

By  the  sixth  bill  it  is  made  to  appear  that 
Rosa  Parrish  was  introduced  as  a  witness 
by  the  state,  and  the  defendant  upon  cross- 
examination  proved  by  her  that  she  had  an 
uncle  by  marriage  by  the  name  of  Tom 
Stringfellow,  and  that  she  bad  a  conversa- 
tion with  defendant  about  Stringfellow.  At 
this  point  the  jury  were  retired,  and  the  fol- 
lowing questions  and  answers  were  elicited: 
"Did  you  ever  have  a  conversation  with 
defendant  concerning  certain  charges  that 
your  uncle,  Stringfdlow,  had  made  against 
you  and  defendant,  in  which  he  reported  that 
he  had  followed  you  and  defendant  or  knew 
where  you  entered  in  a  cornfield;  that  you 
had  lost  your  handkerchief  there,  and  Uiat 
he  had  found  it;  and  it  looked  as  though 
you  had  all  laid  down  in  the  field ;  and  that 
he  was  telling  it  around  the  counti^  that 
you  and  defendant  were  criminally  intimate ; 
and  is  it  not  true  that  you  told  defendant 
about  itT"  The  witness  answered,  "Yes, 
sir."  "Did  you  not  know  that  defendant  aft- 
erwards hunted  Stringfellow  up  and  whipped 
him  for  itt"  To  which  witness  answered, 
"Yea,  sir."  "The  Court:  When  was  that 
time?  Ass.  I  do  not  remember  the  date. 
The  Court,  to  defendant's  counsel :  I  do  not 
think  it  would  be  relevant  evidence  unless 
you  had  the  man  himself  here."  This  tes- 
timony would  be  hearsay,  as  indicated  by  the 
court,  and  there  was  no  error  in  excluding 
the  some.  The  same  character  of  testimony 
was  ofi'ered  to  be  proved  by  Rosa  Parrish 
with  reference  to  another  uncle  by  the  name 
of  Frank  Parrish.  None  of  this  testimony 
was  admissible. 

The  seventh  bill  complains  of  the  follow- 
ing: Appellant  introduced  witness  Hu^ns, 
and  asked :  "Are  you  acquainted  with  Rosa 
Parrish,  and  were  you  acquainted  with  her 
and  her  general  reputation  for  chastity  and 
virtue  pnor  to  July  7,  1901,  in  the  communi- 
ty in  which  she  lived?"  He  answered,  "Yes; 
and  that  her  reputation  in  that  regard  was 
bad."  Upon  the  cross-examination  the 
state  said  witness  was  asked  if  he  had  beard 
anybody  speak  or  talk  about  the  ^neral 
reputation  of  Rosa  Parrish  for  chastity  and 
virtue,  and  he  answered  in  the  affirmative. 
He  was  then  asked  to  name  the  persons  with 
whom  he  had  talked  touching  such  reputa- 
tion, and  the  witness  named  a  number  of 
parties,  among  them  Bob  Hardcastle.  De- 
fendant, upon  redirect  oamination,  asked 
the  witness  to  state  what  the  several  parties 
bad  said  to  him  touching  the  general  repu- 
tation of  Roaa  Parrish  for  chastity.  On  ob- 
jection by  the  state  the  witness  was  not  al- 
lowed to  anBwer.  Defendant  then  offered  to 
prove  by  said  witness  that  Bob  Hardcastle, 
with  whom  he  had  talked^  had  told  witness 
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that  he  (Hardcastle)  had  r^eatedly  had 
carnal  intercourse  with  said  Rosa  Parrish 
prior  to  July  7th.  This  was  hearsay  testi- 
mony, and  the  court  did  not  err  in  excluding 
it. 

Appellant  tendered  various  charges  to  the- 
court,  which  were  refused,  and  after  a  care- 
ful review  of  the  same  we  do  not  think  the 
court  erred  in  so  doing.  The  noord  before 
us  is  very  voluminous,  but  we  have  at- 
tempted to  pass  upon  every  feature  raiked 
by  appellant. 

Because  the  court  allowed  the  state  to 
force  appellant  to  testify  to  the  mode,  man- 
ner, and  means  of  securing  bis  wife  in  Ar- 
kansas and  bringing  her  to  Texas,  vhich  tes- 
timony was  calculated  to  prejudice  defend- 
ant before'  the  jury,  the  jttdgmmt  is  re- 
versed, and  Uie  cause  remaiided. 

DavldMm,  P.  J.,  diflsentii^;  (fUed  Ifaxcb 

26,  1903}  : 

I  desire  to  give  some  reasons  why  I  can- 
not concur  with  my  brethren  in  some  of  the 
conclusions  set  forth  in  their  opinion. 

I  concur  in  the  reversal,  for  the  reasons 
assiffned  in  sustaining  bill  of  exceptions  No. 
2.  I  dissent  from  refusal  to  reverse  the 
judgment  on  the  matter  set  up  in  bill  of 
exceptions  No.  1.  The  same  reasons  app^ 
for  admitting  the  testimony  in  this  bill  as 
to  that  admitted  in  bill  No.  2.  I  am  unable 
to  perceive  the  relevancy  of  appellant's  sub- 
sequent marriage  to  Ella  Lee  to  the  rape  of 
Rosa  Parrish.  The  court  says;  "The  rape 
allied  to  have  been  oommitted  was  on  July 
7,  1901;  and  the  fact  that  appellant  on  the 
6th  day  of  April,  1902,  mamed  another  wo- 
man is  a  circumstance  that  might  be  prop- 
erly considered  by  the  jury  in  passing  upon 
the  intent,  purpose,  and  motive  of  appellant 
at  the  time  that  the  rape  is  alleged  to  have 
been  committed, — ^tbat  is,  it  is  a  circum- 
stance going  to  show  that  he  had  no  motive 
or  purpose  of  ever  consummating  the  mar- 
riage at  any  time.  Its  probative  force  is  a 
question  for  the  jury."  How  the  issuance 
of  the  license  on  the  6th  of  April,  1902,  to 
one  woman,  could  tend  to  show  motive  for 
the  prior  rape  upon  another  woman,  is  not 
apparent.  If  the  doctrine  announced  be 
correct,  then  every  marriage  subsequent  to 
a  rape  becomes  legitimate  evidence  upon  the. 
trial  of  the  previous  rape,  if  the  all^;ed 
rapist  is  party  to  such  marriage. 

The  court  instructed  the  jury,  in  substance, 
that  the  testimony  of  Rosa  f^urish,  if  tru^ 
would  constitute  a  rape  by  fraud.  Appellant 
on  the  contrary,  insisted  that  if  her  tes- 
timony was  true  or  believed  by  the  jury,  he 
would  be  entitled  to  an  acquittal  upon  two 
grounds:  First,  it  was  a  marriage;  and 
second,  the  facts  could  not  constitute  a  rape 
by  fraud;  to  which  may  be  added,  thira, 
that  it  could  in  no  event  be  rape^  because 
she  consented  to  the  act  of  carnal  inter> 
course.  In  order  to  bring  this  question  clear- 
ly in  review,  it  ia  necessary  to  make  a  sub- 
stantial statement  of  the  facts  bearing  on 
the  question  of  marriage.  Some  of  the  most 
material  facts  bearing  on  the  question  of 
marriage  are  omitted  in  the  cpinion. 
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Boea  FarrisJi  tntifled  that  appellant  told 
her  that  he  was  twenty-one  or  twenty-two 
yean  of  age, — Bomething  a  year  older  than 
herself;  that  on  the  momio^  of  July  7,  1901, ' 
he  came  to  her  mother's  residence  (who  was  j 
a  widow),  and  requested  her  to  attend  a 
camp  meeting;  that  after  they  had  gotten  in 
the  buggy  and  started  for  the  supposed  camp 
groundappellant  urged  her  to  go  with  him 
to  Dallas,  a  distance  of  some  IS  miles,  and 
marry  him;  that  she  agreed  to  this  propoei- 
tion.  After  reaching  Dallas  appellant  reg^ 
istered  their  names  at  the  Alamo  hotel,  but 
she  was  not  advised  as  to  the  names  placed 
on  the  rf^ter,  as  she  did  not  look  to  see. 
"Defendaut  said  we  would  go  to  the  hotel 
and  he  married  there;  get  a  minister  and 
witnesses,  and  be  married  there.  I  think  we 
must  have  stayed  there  three  or  four  hours. 
While  we  were  there  he  took  me  to  a  room, 
and  went  out  and  got  a  nuniater  and 
witnesses,  and  we  were  married.  Ha 
introduced  the  minister  to  me  by  the 
name  of  Brown.  He  brought  in  two  wit- 
nesses. He  introduced  them,  but  I  don't  re- 
member their  names.  They  were  a  man  and 
a  woman.  He  said  it  was  the  man  and  his 
wife  of  that  hotel.  I  don't  remember  their 
names.  I  had  been  in  that  room  just  a  few 
minutes  when  defendant  went  down  and  got 
the  minister.  Defendant  took  me  to  the 
room,  went  out,  and  was  gone  some  little 
time,  and  he  came  back  with  the  minister 
and  the  two  witnesses,  and  we  were  married 
there,  and  the  miniater  wrote  out  the  certi- 
ficate and  gave  it  to  him,  and  the  witnesses 
signed  their  names.  T^e  minister  wrote  out 
the  certificate  on  the  dresser, — there  was  no 
table  in  the  room.  He  did  that  in  the  same 
room  we  were  in.  He  gave  the  certifleate  to 
Lon  Lee.  The  minister  had  a  marriage  U- 
eense  to  authorize  him  to  perform  that  cere- 
mony. He  kept  the  license.  I  did  not  read 
it,  and  don't  know  what  was  in  it.  I  don't 
know  whether  this  man  was  a  minister  or 
not.  That  occurred  on  Sunday.  Lon  Lee 
claimed  that  he  got  the  marriage  license  at 
Cleburne.  He  paid  the  minister  a  fee,  but  I 
don't  know  how  mu<^.  He  paid  him  a  bill. 
That  ceremoity  was  perfonued  in  Dallas 
county^  Texas.  After  the  ceremony  was  per- 
formed, the  minister  and  witnesses  went  out 
of  the  room.  I  don't  know  where  they  went. 
Defendant  and  I  stayed  in  that  room  three 
or  four  hours  after  the  minister  left.  We 
stayed  there  some  time,  and  then  went  home. 
I  had  carnal  intercourse  with  defendant  in 
that  room  in  the  bed.  I  believed  I  was  his 
wife  at  the  time  1  let  him  have  carnal  inter- 
course with  me."  Later  in  the  evening  they 
returned  in  the  direction  of  their  home, 
which  was  near  Coppell,  in  Dallas  county. 
En  route  defendant's  pistol  was  dischar^d, 
wounding  prosecutrix,  which  compelled  them 
to  stop  overnight  at  Dr.  Butler's.  She  fur- 
ther says :  "1  had  an  understanding  with 
defendant  that  our  marriage  was  to  be  se- 
cret. We  agreed  to  that  as  we  eame  to  Dal- 
las. Defendant  said  he  was  unable  to  take 
a  wife  then,  because  he  was  considerably  in 
debt,  and  then  he  said  he  was  going  away, 
and  he  wanted  me  to  mariy  him  baore  he 
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went  away.  I  agreed  to  that.  At  the  time 
of  this  ceremony  Lon  Lee  was  a  single  man 
and  I  was  single.  After  that  marriage  de- 
fendant said  we  would  have  to  keep  it  secret 
until  he  was  able  to  provide  for  me.  He  aft- 
erwards told  me  that  the  man  who  per- 
formed the  ceremony  was  no  minister.  I  do 
not  remember  exactly  when  it  was  he  told 
me  that,  but  think  it  was  in  November  of 
last  year  (1001).  I  kept  insisting  that  de- 
fendant tell  that  we  were  marri^,  and  he 
alw^s  made  excuses  for  not  telling  it.  and 
then  showed  me  a  letter  he  received  from 
this  man  that  married  us,  and  he  said  he 
was  no  minister,  and  the  marriage  was  all  a 
fraud.  Defendant  has  that  letter,  or  had  it 
at  the  time  I  saw  it.  I  read  the  letter.  De- 
fendant said  he  had  received  it  from  the 
man  that  married  us.  Defendant  said  he 
thought  it  was  all  right,  and  we  were  mar- 
ried, and  that  we  would  marry  again.  He 
made  that  statement  to  me  some  time  in 
November,  as  well  as  I  remember."  Short- 
ly afterwards  appellant  went  to  San  Anto- 
nio, and  from  there  wrote  prosecutrix  quite 
a  number  of  letters,  professing  the  greatest 
love  and  fealty  on  his  part  toward  the  wit- 
ness. One  of  them  is  as  follows :  "My  Dear- 
est Girt.  On  surmise  of  nwself  as  well  as 
you,  I  leave  for  Dallas  tihday  to  accept  a 
position.  I  didn't  know  that  I  was  going 
until  last  night,  as  I  received  a  telephone 
message  to  come  at  once.  Papa  will  go  to 
Childress  in  my  stead,  but  after  the  building 
is  completed,  then  1  will  take  charge  of  the 
business,  and  we  will  go  to  housekeeping 
Pet,  don't  become  worried,  trust  in  me,  and 
I  shall  be  true  and  royal  to  you."  It  seems 
there  was  an  understanding  between  appel- 
lant and  his  father  that  tiie  father  would 
secure  a  buildit^  at  Childress,  where  thciy 
were  to  engage  in  the  saloon  business.  Ap- 
pellant was  to  take  charge  of  the  business, 
and  this  is  the  matter  referred  to  in  this  let- 
ter. While  appellant  was  in  Dallas,  at  his 
solicitation  prosecutrix  several  times  visited 
and  stayed  with  him  at  different  hotels, 
where  they  registered  as  man  and  wife,  not, 
however,  under  the  name  of  Lon  Lee  and 
wife,  but  under  some  other  name.  At  the 
hotel  conducted  by  Mrs.  Rath  appellant  rc^ 
istered  himself  and  prosecutrix  as  "Mr.  and 
Mrs.  Parrish," .  where  they  remained  from 
Sunday  evening  until  Wednesday  night.  He 
held  her  out  at  this  hotel  as  his  wife,  as 
he  did  at  all  of  the  other  hotels  where  they 
registered.  While  there  prosecutrix  asked 
Mrs,  Rath  to  call  her  husband  next  morn- 
ing at  6  o'dodc  During  the  conversation 
Mrs.  Rath  said  something  to  prosecutrix 
which  led  her  to  believe  that  Mrs.  Rath 
thought  their  name  was  not  Parrish,  but 
Lee.  Prosecutrix  called  appellant's  attention 
to  this,  and  told  him  that  she  would  not  re- 
main in  the  hotel  unless  he  straightened  the 
matter  and  told  the  truth  about  it,  and  in- 
formed Mrs.  Rath  of  their  real  status.  This 
he  declined,  and  at  witness's  request  th^  left 
and  rf^stered  at  the  "Windsor  hotel."  It 
was  at  defendant's  su^estion  they  went  by 
the  nanie  of  Parrish  at  Mrs.  Rath's.  She 
says :  "He  told  that  to  Mrs.  Rath,  the  land- 
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lady.  I  came  away  the  next  momiiig  after 
she  found  out  what  his  name  was.  I  dont 
know  how  she  found  out  his  name.  I  didnt 
stay  there  any  longer*  because  he  would  not 
explain  matters  to  her,  and  I  told  him  I 
would  not  stay  unless  he  did.  I  wanted  him 
to  tell  her  that  we  were  married,  and  the 
circumstances  of  the  case,  and  he  would  not 
do  it."  It  is  not  necessary  to  enter  into  de- 
tails as  to  the  various  times  he  rc^stered 
themselves  as  man  and  wife  at  hotels  in 
which  he  held  her  out  at  tboae  differmt 
places  as  his  wife.  The  last  of  these  oc- 
curred about  the  middle  of  Mareh,  1902.  A 
child  was  bom  to  them  the  latter  part  of 
April,  1902. 

Further,  as  bearing  upon  the  question  of 
the  marriage,  and  appellant's  recognition  of 
that  marriage  to  prosecutrix,  witness  Pin- 
son  Howell  testified:  "I  know  Miss  Rosa 
Parrish,  and  have  known  her  all  my  life.  I 
remember  hearinsr  of  her  being  shot  on  July 
7,  1901,  I  hoard  Ixm  Lee  speak  about  the 
matter.  I  beUere  it  was  in  his  place  of  bus- 
iness when  he  sp(^  about  it,  in  his  father's 
saloon,  where  he  worked.  He  said  the  shoot- 
ing occurred  at  some  place  east  of  Farmer's 
Branch,  He  told  me  that  he  and  Rosa  Par- 
riah  had  started  to  White  Rock  that  day,  to 
a  camp  meeting.  After  that  I  had  some  lit- 
tle conversation  with  defendant  in  reference 
to  Rosa  Parrish.  He  spdce  to  me  about  be- 
ing married  to  her.  That  was  some  time  be- 
fore last  Christmas,  1901."  "He  simply  said 
that  he  and  Rosa  Parrish  were  married,  is 
all  that  I  know.  I  could  not  say  how  tht^ 
were  married.  He  fust  said  they  were  mar- 
ried. It  is  true  that  defendant,  Lon  Lee, 
told  me  that  he  had  been  secretly  married  to 
Miss  Rosa  Parrish.  He  said  he  guessed  they 
would  go  to  honsekeqdng  pretly  socm."  Chi 
eross-examinatitm  this  wiuiess  states  tiiat  he 
had  heard  of  two  fl^^ts  appellant  had  had — 
one  with  Frank  Parrish,  uncle  of  prosecu- 
trix, in  r^ard  to  her,  and  the  other  was  with 
Stringfellow,  another  uncle  of  prosecutrix. 
"It  was  about  that  time  or  after  that  that  I 
had  this  coaversation  with  him.  He  told  me 
that  rtie  was  his  wife.  He  told  me  that  he 
was  married  to  Miss  Rosa  Parrish;  I  know 
that." 

Along  the  same  line,  Brioe,  a  police  ofltoer 
of  the  tAty  of  Dallas,  testified  that  he  was 
acquainted  with  defendant,  and  knew  him 
1^  the  name  of  Lonnie,  while  he  was  work- 
ing at  the  Ivy  house  by  the  Katy  depot. 
"He  and  I  have  talked  together  quite  often. 
I  used  to  go  over  there  often,  and  we  talked. 
Some  time  during  the  fall  of  last  year 
[1001]  I  was  in  Uiere  talking  to  him  one  day, 
and  there  was  a  lady  in  the  restaurant.  I 
told  him  there  was  a  party  wanted  to  see 
him,  and  he  said,  'Wait  a  minute;'  and  I 
just  remarked,  'That  is  quite  a  good  lookine 
girl.'  He  said,  'Yes,  that  is  my  wife.'  And  1 
said,  'I  beg  your  pardon.' "  It  is  unneces- 
sary to  further  recite  acts  and  conduct  of 
the  parties  in  regard  to  this  question  of  mar- 
riage, except  as  to  the  fact  of  the  acts  of  in- 
traoourse  occurring.  These  occurred  when- 
ever desired  by  appellant,  and  he  states  that 
"^ter  July  Ttb,  ubd  before  I  came  to  Dal- 
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las,  I  had  interconrse  with  her  whenever  £ 
desired,  and  did  it  very  frequently.  I  did 
not  makb  aay  note  of  the  tmus.  I  wotdd 
not  try  to  mention  the  number  of  times." 
Prosecutrix  testifies,  in  substance,  as  did  a^ 
peliant. 

As  the  writer  understands  the  law,  these 
facta  constitute  marriage.  If  the  license  was 
issued  and  the  minister  performed  the  cere- 
mony, the  marriage  would  he  valid  under 
the  statute.  If  not  by  virtue  of  the  license, 
then  it  will  dearly  come  within  the  essai> 
tials  of  a  oommm-uiw  marriage.  Ingenol  t. 
MoWillie,  0  Tex.  Civ.  App.  64§,  30  S.  W.  5S; 
Coleman  v.  Vollmer  (Tex.  dv.  App.)  31  S. 
W.  413;  ClMpman  t.  Chaptnan,  11  Tex.  Civ. 
App.  392,  32  S.  W.  564,  Ifl  Tex.  Civ.  App. 
382,  41  S.  W.  533;  BimmortM  T.  aimmoiu 
(Tex.  Civ.  App.)  39  S.  W.  639;  Cumby  v. 
Qarlaiid  (Tex.  Civ.  App.)  25  S.  W.  673; 
Galveston,  B.  A  8.  A.  R.  Co.  v.  Oodv»  20  To. 
dv.  App.  520,  SO  S.  W.  136;  Soper  T.  Bal- 
toy,  86  Hun,  404,  33  K.  Y.  Supp.  106;  Om- 
neo  V.  De  Cuneo,  24  Tex.  dr.  At».  4S6,  59 
S.  W.  284;  Bull  T.  Bull  (Tex.  CSv.  App.)  68 
S.  W.  727;  MoUlurg  v.  Terry,  21  N.  J.  Eq. 
227;  Bolder  v.  State,  35  Tex.  Crim.  Rep. 
19,  29  8.  W.  793;  Simon  t.  State,  31  Tex. 
Crim.  Rep.  186,  20  S.  W.  399,  716;  Roberteon 
V.  Cole,  12  Tex.  361 ;  Niaon  v.  Widuta  Land 
(£  Cattle  Co,  84  Tex.  411,  19  S.  W.  560; 
Johns  V.  Johne,  44  Tex.  40;  Bell  v.  OraXam, 
13  Moon;  P.  C.  C.  242;  Bamett  r.  KUnmeU, 
35  Pa.  13;  Jaoheon  em  dem.  Diea  t.  Winne, 
7  Wend.  47,  22  Am.  Dec.  563;  Tartt  v.  If«- 
gua,  127  Ala.  301,  28  So.  713;  Mickle  v. 
State  (Ala.)  21  So.  66;  Sharon  t.  Sharon, 
79  Cal.  633,  22  Pac  26,  131;  Shorten  v. 
Judd,  60  Kan.  73,  56  Pac.  286. 

My  brethren  hold  the  marriage  testifled  by 
the  girl  to  be  a  "farae  and  mo&eiy;"  "tiiat 
the  minds  of  the  parties  did  not  meet;"  that 
they  did  not  mutu^ly  agree  to  the  marriage. 

I  find  tliia  statement  ik  the  opinion.  "Now, 
reverting  to  the  facts,  we  hold  that,  if  the 
testimony  of  the  prosecutrix  be  true,  appel- 
lant, through  fraud,  procured  prosecutrix's 
consent  to  casual  and  occasional  cohabitatiMi, 
and  she  returned  to  her  home;  he  never  lived 
with  her;  did  not  hold  her  out  to  the  world 
aa  his  vdfe,  and  the  eridenee  ooneluiiT^ 
shows  that  he  had  no  such  purpose  or  intent. 
Conild  it  be  insisted  that  if  appelUmt  had  fled 
from  the  country  after  July  7,  1901,  after 
perpetrating  upon  prosecutrix  what  she  de- 
tails, he  oould  insist  in  a  court  that  he  was 
the  husband  of  prosecutrix?  Clearly  not; 
since,  as  stated,  if  her  testimtmy  be  true,  fae 
had  no  purpose  or  intent  of  ever  consummat- 
ing the  marriage  or  holdiiwprosecutrix  out 
to  the  world  aa  bis  wife.  The  fact  that  he 
took  her  to  the  Alamo  hotel,  iriiieh  the  evi- 
dence shows  was  an  assignation  house,  sliOWS 
that  he  had  no  le^timate  intent.  We  there- 
fore hold  that  the  evidence  does  not  make  a 
common-law  marriage,  as  insisted  appel- 
lant, and  the  court  did  not  err  in  so  ruling." 

I  take  issue  with  my  brethren  upon  several 

fropositions  included  in  this  short  excerpt, 
insist  it  is  a  correct  deduction  that  bad  ap- 
pellant *'fled  from  the  eountiy*  after  the 
events  occurring  at  the  Alamo  hotel,  lie  was 
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there  was  a  marriage,  and  an  actual  con- 
BUmmation  of  that  marriage  by  cohabitation 
b^ore  thcj  left  the  hotel*  ms  flight  oould  not 
alter  the  status  thus  hnni^t  about.  The 
contract  was  conaummated.  That  their 
minds  met,  that  it  was  a  mutiul  agreement, 
that  the  marriage  was  insisted  upon  by  ap- 
pellant,— brought  about  1^  his  earnest  so- 
licitations,—  the  facts  make  unquestionably 
true,  if  the  testimony  is  to  be  believed.  Mar- 
riage is  like  any  other  civil  contract,  and 
governed  by  tJie  same  rules  as  to  fraud.  But 
uie  rule  in  regard  to  fraud  has  here  beensub- 
verted,  and  the  party  popetrating  the  fraud 
is  justified  ia  taking  advantage  of  his  own 
wrong,  to  the  disgrace  and  infamy  of  the  in- 
nocent victim,  who  contracted  the  marrisge 
in  good  faith.  1  have  searched  authorities 
for  a  decision  sustaining  the  proposition  that 
under  circumstances  of  this  character  a  man 
can  perpetrate  such  a  fraud  upon  a  woman 
through  the  solemnization  of  the  marital 
ceremony,  and  after  cohabitation  himself  de- 
clare the  marriage  a  nullity.  There  are  au- 
thorities which  tend  to  support  the  theory 
that  the  woman,  the  innocent  and  injured 

Sarty,  might  take  advantage  of  the  fraud 
ivorce  proceedings,  if  she  promptly  acted 
upon  her  knowledge  of  the  fraud.  But  I  find 
DO  authority  which  gives  the  party  perpe- 
trating the  fraud  that  right,  even  where  re- 
sort is  had  to  judidal  proceedings.  In  Rob- 
ertaon  v.  Vole,  12  Tex.  361,  Judge  Hemphill, 
for  the  supreme  court,  said,  where  the  hus- 
band obtained  the  license,  and  subsequently 
married  under  the  license,  by  means  of  per- 
ju.ry  and  fraud,  that  the  girl  could  take  ad- 
vantage of  that  fraud  in  divorce  proceed- 
ings, if  she  acted  before  the  final  consimuna- 
tion  of  the  marital  relation  by  sexual  inter- 
course. This  is  an  outpost  eaae,  even  In  fa- 
vor of  the  innocent  party.  The  case  of  John* 
V,  Johns,  44  Tex.  40,  was  a  divorce  proceed- 
ing in  which  the  plaintiff,  as  husband, 
sought  to  annul  the  marriage  on  the  ground 
that  his  consent  was  obtained  1^  force  and 
undue  infiueoce.  He  complained  that  appel- 
lee caused  him  to  be  arrested  on  a  warrant 
charging  him  with  having  seduced  her,  and 
that  the  sheriff,  after  making  the  arrest, 
took  him  to  the  office  of  the  justice  of  the 
peace,  and  appetlaat,  being  ignorant  of  the 
law,  appealed  to  the  officers  of  the  law  and 
the  b^tandere  to  know  what  to  do  in  order 
to  be  liberated.  The  justice  of  the  peace, 
deputy  sheriff,  clerk  of  the  district  court, 
and  other  persons  advised  him  that  it  would 
be  lawful  and  to  his  interest  to  marry  prose- 
cutrix, and  thereby  he  would  be  relierol 
from  ^e  prosecution  for  seducing  her.  Upon 
these  grounds  he  stated  in  his  petition  that 
the  marriage  was  not  valid  aiu  l^al,  and 
that  their  living  together  as  man  and 
wife  was  intolerable  and  insupportable.  The 
trial  court  refused  the  divorce,  and  the  su- 
preme court  afllrmed  the  judgment.  Speak- 
ing of  this,  the  court  said:  "The  plaintiff 
appears  to  have  understood  that  the  mar- 
riage would  cancel  the  offense  with  which 
he  was  eharged  and  release  him  from  cus- 
tody. He  uew  whether  he  was  guilty  or 
not  of  the  charge  urninct  him  when  he  mar^ 
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ried,  and  he  cannot  now  cancel'  the  marriage, 
and  rid  liimself  of  his  wife  as  he  did  uie 
proBecntion,  without  showing  a  better  reason 
for  it  than  he  haa  g^ven  m  his  petition.*' 
In  that  case  the  maniage  was  procure  by 
fraud  and  perjury,  and  the  plaintiff,  wh» 
was  a  minor,  was  married  without  the  con- 
sent of  her  parents.  In  cases  of  seduction 
the  party  charged  with  crime  has  the  optica 
to  marry  the  girl  and  avoid  the  conse- 
quences of  the  seduction,  or  stand  his  trials 
with  the  chances  of  conviction  and  punish- 
ment. This  is  not  a  compulsory  marriage; 
it  is  optimul  with  the  aocused  whether  or 
not  he  marries  the  seduced  woman.  Even 
from  the  standpoint  of  this  statute,  a  mar- 
riage of  this  kind,  under  the  decision  of  my 
brethren,  would  not  be  a  meeting  of  the 
minds  of  the  parties.  It  would  not  he  a 
mutual  agreement,  and  therefore  not  a  mar- 
riage, if  the  seducer  "fied  from  the  country" 
after  marriage.  If  it  be  necessary  that  the- 
minds  of  the  "partiea  must  meet,"  in  /oAm 
V.  Johna,  44  Tex.  40,  there  was  not  a  meet- 
ing of  tiie  minds  of  the  [nrties,  for  there 
was  a  mental  reservation  by  the  seducer  that 
he  would  not  be  bound  hy  the  marriage,  and 
sought  a  divorce.  It  would  have  been  a  case 
of  rape,  not  a  marriage,  if  my  brethren  be 
correct.  If  marriage  he  a  dvil  contract,  it 
follows  that  parties  assuming  that  rdatiom 
are  bound  by  it  despite  menul  reaervations 
to  the  contnry  by  me  of  tiiem.  Tortt  t. 
NeguB,  127  Ala.  301,  28  Bo.  713;  13  Moore 
P.  C.  C.  242.  An  aocused  may  marry  tO' 
avoid  the  punishment  for  seduction,  with  the 
mental  reservation  not  to  fulfill  the  mari- 
tal relations.  He  may  marry  simply  tO' 
avoid  the  consequences  of  hie  crime;  but 
this  does  not  affect  the  good  faith  of  the 
marriage,  nor  make  the  intercourse  rape  by 
fraud.  It  is  as  binding,  nevertiieless,  as  any 
other  diaraeter  of  marriage.  If  such  a  mar- 
riage has  beeq  amtuUed  on  the  ground  ot 
want  of  mutual  consent,  it.  has  escaped  the- 
observation  of  the  writer.  The  rule  for 
which  I  coutend  is  sustained  by  the  author- 
ities. Jaokton  em  dem.  Diea  v.  Witme,  7 
Wend.  47,  22  Am.  Dec.  663 ;  Bamett  v.  Kim- 
mell,  36  Fa.  13.  In  Bamett  v.  Kimmell,  36 
Pa.  13,  the  doctrine  was  thus  laid  down: 
Consent  to  a  marriage  will  he  preramed! 
from  the  formal  eeremoi^  of  mairii^  id- 
though  there  was  a  secret  intent  on  the- 
part  of  one  of  the  parties  not  to  perform  the 
duties  of  the  marriage  relation.  And  this- 
marriage  is  complete  when  the  parties  have 
assentf^  to  it.  Robinaon  v.  Aobinsott,  188 
111.  379,  58  N.  E.  006;  Eleaa  v.  Elaaa,  171 
111.  632,  40  N.  E.  717;  BtewM  v.  Btwena,  56i 
N.  J.  Eq.  488,  38  Atl.  460;  O'Ooni  v.  Eiam^ 
lohr,  38  N.  Y.  296;  Oufwo  T.  De  OuMO,  S4f 
Tex.  Civ.  App.  436,  59  8.  W.  284.  Oohabitap 
tion  is  not  necessary  to  the  completion  of 
the  marriage  or  to  make  a  marriage  contract 
valid.  Franklin  v.  Fraiiklin,  154  Mass.  616,. 
13  L.  R.  A.  813,  28  N.  E.  681;  Hulett  v. 
Carey,  66  Minn.  327,  34  L.  B.  A.  384,  60 
W.  31;  Jackaon  ex  dem.  Diea  v.  Wtnne,  7 
Wend.  47.  22  Am.  Dee.  563.  Nor  does  an 
agreement  that  the  marriage  is  to  be  kept 
secret  affect  the  Talidi^  of  that  marriage,. 
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though  it  may  oast  a  suspicion  upon  the  In- 
tent of  the  parties.  Sharon  t.  Sharon,  70 
€al.  633,  22  Pac.  2fl,  131;  Shorten  v.  Judd, 

60  Kan.  79,  55  Fac.  286.  If  the  marital  con- 
tract is  complete,  and  marriiwe  oceura, — 
they  agree  to  live  together  as  husband  uid 
wife, — the  fact  that  they  agree  to  keep  the 
marriage  secret  does  not  affect  the  marriage. 
It  is  a  contract  by  which  the  parties  are 
bound,  as  much  so  as  if  it  were  any  other 
civil  contract,  whether  the  world  knew  it 
or  not,  and  constitutes  a  valid  marriage. 
Judge  Neill,  speaking  for  the  court  of  civil 
appeals,  in  Owico  v.  De  Ouneo,  24  Tex.  Civ. 
App.  436,  59  S.  W.  284,  among  other  things 
uses  this  language:  "The  present  consent 
and  agreement  between  the  parties  is  the 
gist  of  a  oommon-law  marriage.  It  requires 
'Only  the  agreement  of  the  man  and  woman 
to  become  then  and  henceforth  husband  and 
wife.  When  this  takes  place  the  marriage 
is  complete.  Simmons  v.  Simmons  (Tex. 
-Civ.  App.)  39  8.  W.  639.  It  is  not  sufficient 
to  agree  upon  a  present  cohabitatioo  and  a 
future  marriage.  1  Bishop,  Marr.  Dir.  ft 
Sep.  S  202;  Cartvjright  T.  MoOovm,  121 
111.  388,  12  N.  E.  737.  It  is  required  that 
the  cohabitation  be  as  man  and  wife  and  in 
pursuance  of  the  marriage  contract.  It  can 
of  itself  be  no  part  of  the  marriage  contract, 
except  it  take  place  after,  and  not  before, 
the  agreement.  Soper  v,  Halaey,  85  Hun, 
464,  aa  N.  Y.  Supp.  105;  Farley  v.  Farley, 
94  Ala.  501,  10  So.  64fl.  'A  consent  de  pra- 
aenti  is  essential  to  such  a  marriage,  and  a 
subsequent  marriage  is  estabUshed  by  a 
proof  of  a  promise  and  a  copula,  on  the 
.ground  that  the  copula  was  a  consequence 
and  performance  of  an  anterior  ^promise. 
The  copula  does  not  constitute  marriage,  but 
it  is  tfucen,  when  circumstances  justify  it,  as 
•evidence  of  the  performance  of  a  previoua 
jiromisfc'  Rodgen,  Dam,  Bel.  S  87 ;  wmmMW 
^v.  Simmons  (Tex.  Civ.  Ai9.)  .39  S.  W.  639." 

Perhaps  it  is  useless  to  pursue  this  line  of 
thought  or  investiration.  Tested  by  the  au- 
thorities and  all  uie  rules  of  law  and  fact 
applicable  to  this  record  so  far  as  I  am  ap- 
j)rised,  if  the  testimony  of  prosecutrix  is 
true  or  believed  by  the  jury,  the  marriage  is 
valid.  Certainly  appellant  cannot  say  nay. 
He  will  not  be  pennitted  to  deny  that  his 
mind  met  that  of  prosecutrix.  WhyT  Be- 
•cause  it  was  at  his  instigation  she  came  to 
Dallas,  and  It  was  at  his  urgent  request  and 
solicitation  she  married  him,  and  for  his 
^atlAcation  she  submitted  her  body  to  his 
desires.  So,  we  have  by  the  testimony  an  ac- 
tual marriage,  followed  almost  immediately 
by  cohabitation,  and  oontinulng  to  within 
about  a  month  of  the  birth  of  their  child. 
There  is  nothingwanting  under  hertestimony 
to  make  a  oomplete  maniagB,  and  if  appellant 
had  died  before  tbe  aeoMid  marriage  there 
would  have  been  no  question  of  the  right 
of  prosecutrix  and  the  child  to  inherit  what- 
ever of  his  property  the  law  would  set  apart 
to  his  widow  and  child.  It  is  not  asserted 
the  second  marriage  annulled  the  first.  This 
could  not  be  the  law,  if  asserted. 

Suppose  appellant  had  been  charged  with 
iseduction  of  the  prosecutrix,  insteaa  of  rape, 
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and  she  had  testified  the  marriage  occurred 
under  the  circumstances  detailed  and  subse- 
quent to  the  seduction,  would  it  be  contended 
for  a  moment  that  any  court  in  this  state 
would  permit  a  eonvietion  for  seduotiont 
Certainly  not.  Or  suppose  appellant  bad 
been  tried  for  bigamy  lor  the  second  mar- 
riage, with  this  testimony  before  the  jury 
would  it  not  have  become  tiie  boundeo  duty 
of  the  trial  court  to  charge  the  jury,  if  they 
believed  the  facts  stated,  appellant  would  be 
guilty  of  that  crime  in  contracting  the  seo- 
ond  marrisget  Most  assuredly.  I  desire 
to  say,  in  concluding  this  brancn  of  the  ease, 
that  prosecutrix's  testimony  as  to  the  mar- 
riage is  denied  by  appellant  tn  toto.  He 
says  the  ceremony  never  occurred;  so  there 
is  a  square  issue  as  to  whether  or  not  the 
marriage  took  place.  But  if  the  jury  be- 
lieved it  occurred,  then  the  girl  is  not  con- 
tradicted. In  fact,  by  appellant's  letters,  by^ 
bis  confessions,  by  his  acts,  holding  ber* 
out  at  the  hotel  and  thus  to  the  world  as  his 
wife,  by  his  admissions  and  statements,  and 
by  ail  hii  conduct,  the  testimony  of  the  girl 
is  corroborated,  it  occurs  to  me,  in  the  iull> 
est  manner.  'Bm  admissions  alone  are  proof 
of  bis  marriage.  Milea  v.  United  States,  103 
U.  S.  304,  26  L.  ed.  481;  State  v.  Hughes, 
36  Kan.  Q26,  57  Am.  Kep.  196,  12  Pac.  28; 
State  v.  Hilton,  3  Kich.  L.  434.  4o  Am. 
Dec  783 ;  Cameron  v.  State,  14  Ala.  646,  48 
Am.  Dec.  Ill;  Wolverton  v.  State,  16  Ohio^ 
173,  47  Am.  Dec  373;  Pormy  T.  floUoefcor, 
S  Serg.  ft  R.  159,  11  Am.  Dee.  690;  JaoksoH 
V.  People,  3  111.  231. 

In  regard  to  the  other  branch  of  the  case, 
in  which  the  court  charged  the  jury  to  find 
appellant  guilty  of  "rape  by  fraud,"  it  oc- 
curs to  me  this  is  so  utterly  at  variance 
with  the  law  that  the  mere  statement  of  the 
proposition  brings  its  own  refutation.  II 
the  majority  be  correct,  then  a  man.  after  iii- 
ducing  a  girl  to  enter  the  marital  relatitm 
with  him,  may  desert  and  leave  her  a  wreck 
on  society,  his  children  bastards,  and  this  de- 
sertion form  the  basis  of  "rape  by  fraud." 
In  order  to  sustain  this  ruling  of  the  trial 
court,  every  decision  in  Texas  on  tbe  ques- 
tion must  be  ignored.  Quoting  from  the 
opinion  of  the  majority:  "Appellant  fur- 
thermore insists  that  the  oourt  enred  in  not 
instructing  the  juiy  to  acquit  beoause  there 
was  no  evTdenoe  oi  rape  by  foroe  or  threats, 
and  that  tihe  state's  ease  hinged  upon  the 
theory  of  a  fraudulent  impersonation  by  de- 
fendant as  the  husband  of  Rosa  Parrish,  and, 
if  not  married,  the  facts  disclose  no  offense, 
for  that  since  a  rape  by  such  means  is  un- 
der the  statute  applicable  alone  to  the  pro- 
tection of  married  women.  In  support  of 
this  proposition  appellant  cites  King  v. 
State,  SS  Tex.  App.  652,  3  8.  W.  242;  Frank- 
lin V.  State,  34  Tex.  Crim.  Rep.  203,  20  S. 
W.  1088;  Milton  v.  State,  23  Tex.  App.  204, 
4  S.  W.  674,  24  Tex.  App.  288,  6  S.  W.  39; 
Mooncy  v.  State,  29  Tex.  App.  258,  15  S.  W. 
724;  Payno  v.  State,  38  Tex.  Crim.  Rep.  494, 
43  8.  W.  516.  These  cases  appear  to  sup- 
port appellant's  contention;  but  an  inspec- 
tion of  the  statement  of  fact  in  each  iost&noe 
shows  that  these  wen  proseotdions  for  rape 
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fraud  upon  a  woman  theretofore  mar- 
ried,— that  is,  a  woman  married  to  a  person 
otiier  than  appellant, — and  the  decisions 
mere^  hold  in  that  character  of  prosecution 
that  the  indictment  shoidd  show  the  woman 
waa  a  married  woman."  This  excerpt  over- 
rules another  line  of  dein^ons,  many  of 
which  are  expressly  mentioned. 

In  r^ard  to  the  fraud  whit^  must  be  used 
where  uie  woman  is  married,  this  language 
is  found  in  article  636,  Penal  Code,  1895: 
"The  'fraud'  must  consist  in  the  use  of  some 
stratagem  by  which  the  woman  is  induced 
to  believe  the  offender  is  her  husband."  The 
majority  further  say:  "Frcnn  these  author- 
ities this  court  would  not  be  authorized  in 
holding  that  the  woman  upon  whom  fraud  is 
practised,  in  order  to  secure  her  ocHiBent  to 
an  act  of  copulation,  must  be  a  married 
woman  in  every  instance.  This  would  be  a 
strained  construction — in  fact,  would  not  be 
a  construction  at  all,  but  an  interpolation 
upon  the  statute."  1  might  perhaps  rest  up- 
on the  statement  of  the  majority  that  all  of 
the  decislom  in  Texas  heretofore  rendered 
are  in  direct  conflict  with  th^r  opinion,  for 
all  former  de<^ions  expressly  hold  that  the 
article  just  quoted  refers  only  to  married 
women;  that  is,  to  a  woman  married  to 
some  person  other  than  the  party  accused  of 
the  rape.  The  article  under  discussion  has 
been  enacted  and  re-enacted  by  l^slative 
bodies,  and  again  and  again  given  the  same 
construction.  And  in  Paj/ne'a  Caw,  38  Tex. 
Crim.  Rep.  494,  43  S.  W.  616.  the  court  went 
so  far  as  to  hold  "that  an  indictment  .  .  . 
which  charges  a  rape  by  fraud  in  person- 
ating the  husband,  in  order  to  be  sufficient, 
must  allege  that  the  injured  female  is  a 
married  woman,  and  not  the  wife  of  the  de- 
fendant." 

But  there  are  two  or  three  si^estions  I 
desire  to  make  in  re^^ard-  to  this  matter.  It 
will  be  noticed  that  in  our  Penal  Code  each 
class  of  offenses  is  treated  as  a  harmonious 
whole  in  regard  to  the  subject  about  whidi 
the  Ic^slation  occurred.  In  r^jard  to  illicit 
intercourse,  for  instance,  we  find  statutes 
prohibiting  fornication,  adultery,  abduction 
for  the  purpose  of  marriage,  etc.,  rape,  as- 
sault to  rape,  attempt  to  rape,  rape  by  force, 
rape  by  threats,  rape  by  fraud,  rape  upon 
imbecile  women,  rape  upon  girls  under  fif- 
teen years  of  age  with  or  without  force,  with 
or  withoht  consent,  and  statutes  against  in- 
cest, bigaiuy,  and  seduction.  Each  of  these 
crimes  bos  within  itself  constituent  elements, 
differing  from  each  of  the  others.  They 
have  been  carved  out  by  the  legislature,  and 
were  intended  to  be  separate  from  and  not 
to  trench  one  upon  the  other;  that  each  is 
an  independent  offense,  made  up  of  the  ele* 
ments  set  out  in  its  definition,  and  each  pe- 
culiar to  itself,  by  the  legislative  act.  The 
oi»nion  in  this  case  is  an  entering  wedge 
into  this  division  or  subject  of  our  Petuil 
Code,  the  harmony  heretofore  existing  is 
broken,  confusion  the  result,  and  what  has 
heretofore  been  bigamy  may  become  rape  by 
fraud;  what  has  been  a  valid  marriage  to 
avoid  the  consequences  of  seduction  is  or 
may  be  a  rape  by  fraud;  and  so  it  may  be  of 
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incest,  if  the  marriage  is  followed  by  sex- 
ual intercourse.  It  strikes  at  the  fundamen- 
tal constituent  elements  of  these  different 
offcsises,  and  blends  them  all  into  one  general 
"hotch-potoh,"  denominated  "rape  band." 
This  construction  sap  the  very  foundatlMi 
of  the  marital  relation,  and  wipes  out  all 
statutory  distinctions  between  these  crimes 
and  that  of  "rape  by^  fraud."  I  cannot  a^ree 
that  the  prior  decisions  are  "interpolations 
on  the  statute."  The  opinion  in  this  case  is 
the  "interpolation."  The  l^^lative  mind 
intended  what  the  courts  nave  heretofore 
held,  and  wiiat  a  casual  inspection  of  those 
statutes  demonstrates;  and  from  these  there 
has  been  no  dissent,  either  from  bench  or  bar, 
until  the  decision  in  titis  case.  Decisions 
heretofore  rendered  have  been  recognized  as 
correct;  that  Is,  that  a  rape  by  fraud  upon 
married  women  must  be  by  a  party  otner 
than  the  husband  or  allied  husband  of  the 
ravished  woman.  Applying  the  doctrine  now 
laid  down  by  this  case  to  the  crime  of  big- 
amy, it  will  be  found  that  whenever  the  ac- 
cused enters  into  a  bigamous  marriage,  and 
that  marriage  is  consummated  by  sexual  in- 
tercourse, it  necessarily  is  rape  by  fraud. 
Why?  Because  sudi  marriage  is  a  fraud  on 
the  part  of  the  bigamous  nusband.  The 
accused  in  such  case  cannot  enter  into  a  sec- 
ond marriage;  it  is  void  by  law,  by  reason 
of  the  previous  existing  marriage;  therefore 
it  must  be  fraudulent.  There  would  be  no 
question  that  the  aoeuaed  in  a  bigamous 
marriage  would  therein  induce  the  woman, 
however  innocent  she  may  be,  to  believe  that 
he  is  her  husband.  That  point  being  reached, 
their  decision  is,  or  may  be,  authority  for 
the  conviction  for  a  "rape  by  fraud."  I  had 
heretofore  thought  this  was  one  of  the  diatin- 
gui^ing  characteristics  between  bigamy  and 
rape.  So,  in  seduction,  if  the  accused,  in 
order  to  avoid  conviction  for  seduction,  mar- 
ries the  woman,  without  intending  to  live 
with  her;  tiiat  bis  mind  did  not  meet  with 
hers ;  that  he  had  a  secret  mental  reservation 
to  discard  the  marital  relation;  that  he  was 
not  performing  the  marriage  in  ^ood  faith, — 
be  would  thereby  be  perpetrating  a  fraud 
upon  the  woman  in  order  to  keep  out  of  the 
penitentiary  for  the  seduction,  and  therefore 
guilty  of  rape  by  fraud,  andhismarriagecon- 
summated  to  avoid  the  consequences  of  the 
seduction  would  be  the  incontestable  proof  of 
the  more  heinous  crime  of  "rape  1^  fraud," 
for  which  his  life  could  be  forfeited,  despite 
the  holding  of  the  supreme  court  that  it  does 
not  constitute  ground  for  divorce.  So  of  in- 
cestuous  marriage,  if  the  act  of  sexual  inter- 
course occurs  it  makes  rape  by  fraud  more 
than  a  possibility,  and  so  of  most  of  the  pro- 
hibited acts  of  illicit  intercourse.  The  court 
finds  the  facts  true,  but  the  acts  and  pur- 
pose of  one  party  fraudulent ;  hence  the  pre- 
sumption in  favor  of  marriage  and  presump- 
tion of  innocence  and  reasonable  doubt  are 
unitedly  turned  against  the  accused.  These 
presumptions  should  have  been  indulged 
favorably  to  appellant,  and  not  to  force  con- 
viction. This  case  may  be  the  progenitor  of 
another  line  of  decisions  at  variance  with 
all  prior  decisions,  and  contrarv  to  all 

Digitized  by  Google 


014  Texas  Coubt  or  OsnoHAt.  Asv^ns.  Dbc^ 

statutory  prorisiom  on  the  subject,  the  re-  with  my  brethren.   The  opinion  is  wtod^  in 

mat  of  which  is  not  readily  oontemplated  or  priDcipIe,  and  will  be  viciouB  in  its  appliea- 

eaeily  foreseen.  tion.   Therefore  I  enter  this  wj  ac^enm  pco- 

Vor  the  reason!  indicated,  I  cannot  ocmeur  teat,  and  respectfully  disaent. 


TENNESSEE  SUCSEUE  COURT. 


John  A.  OROOKETT,  Appt., 

V. 

J.  Craig  McLANAHAN. 

(  Tenn  ) 

1.  That  «letem«torr  M»ttei>  fm  a  plead- 
lum  refers  to  a  stramrer  to  the  record 
does  not  deprlre  It  of  Ite  absolnte  prlTlIes^ 
If  It  Ii  pertinent  and  relative  to  the  laeue. 

a.  Wl&ettaer  or  not  defUMtorr  Matter 
IB  a  pleadliw  Is  pertiaeat  to  the  Inue 
Is  s  qneetlon  of  lav  for  the  court. 

8.  AllesatlOBS  that  eertala  persoas 
who  cast  their  votea  for  a  boDd  Iwue 
vere  not  legal  TOtera  because  not  registered 
as  required  bj  law  are  pertinent  and  rela- 
tire  to  a  proceeding  to  enjoin  the  Issuance 
of  the  bonds  beeanie  not  anthorlted  the 
voters. 

4.  Want  of  probable  caasc  for  the  In- 
sertloa  of  defamatory-  matter  In  a 
plesdlns  Is  not  admitted  by  a  demurrer  to 
the  declaration  Mttlng  It  up  In  a  lubaequent 
suit  to  decover  for  the  allegied  llbeL 

(Waket,  J.,  diaaentt.) 

(February  14.  1908.) 

APPKAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  DavidBon  County 
in  fsTor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  publica- 
tion of  a  libel.  A^irmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Oen.  WasUactom  and  J.  M. 
Head  for  appellant. 

Jfeaart.  James  O.  Bradford,  toSm  9. 
Vertreos,  and  WllUua  O.  Vevtrees,  for 
appellee: 

Where  the  matter  all^fed  in  a  pleading 
is  pertinent  to  the  issue,  or  fairly  supposed 
to  be  so,  although  not  in  the  strictest  sense 
relevant,  the  pleader  is  absolutely  privi- 
l^ed,  although  he  may  have  enteruUned 
sentimentfi  of  malice  to  the  adverse  party. 

An  election  was  a  conditun  of  the  power 
of  the  city  to  subscribe. 

Howfeins  T.  OarroU  Couafy,  60  Miss.  780; 
Wintton  v.  TenneMee  d  P.B.Oo.1  Baxt  60. 

The  allegations  relating  to  the  election, 
and  which  averred  that  persons  voted  at 
and  in  the  election  for  the  proposition,  and 
thereby  carried  it,  who  were  not  qualified 
to  vote,  were  therefore  strictly  relevant. 

It  was  proper  to  plead  so  as  not  to  entrap 

NOTB. — As  to  prlvUc^  of  defamatory  words 
used  In  pleading,  see  also,  In  this  series,  Ran- 
dall V.  Hamilton  (La.)  22  U  B.  A.  648,  and 
note;  Sherwood  v.  Powell  (Minn.)  29  L.  B.  A. 
158;  Jones  T.  Brownlee  (Ho.)  08  L.  B.  A.  445; 
Grant  v.  Uajne  (lA.)  M  Ii.  B.  A.  980;  and 
Cooler  V.  Galyon  (Toul)  00  L.  B.  A.  U0. 
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and  surprise ;  to  give  the  names  of  the  ille- 
gal voters,  and  the  wards  in  which  they 
voted.  The  rules  of  good  pleading  required 
this  to  be  done. 

Rigsbee  v.  Durham,  99  N.  C.  341,  6  S.  E. 
64;  Todd  V,  Cass  County,  30  Neb.  823,  47 
N.  W.  196;  Whitney  v.  Blackburn,  17  Or. 
575,  21  Pac  874;  Moore  v.  Sharp,  08  Tenn. 
493,  41  S.  W.  587;  Blaokbum  t.  Ficfc,  S 
Heisk.  883. 

Whether  the  matter  alleged  to  be  libdona 
was  relevant,  or  could  reasonably  have  been 
thought  by  the  pleader  to  be  rdevant,  is  a 
question  of  law  for  the  court. 

Lea  V.  White,  4  Sneed,  111;  Bhadden,  t. 
McUhoee,  86  Tenn.  152,  5  S.  W.  602;  John- 
son V.  Broujn,  13  W.  Va.  146;  Harlow  r. 
Carroll,  0  App.  D.  O.  128. 

The  question  of  relevancy  or  pertinent^ 
determines  the  question  of  prohi&le  cause. 

Lea  V.  White,  4  Sneed,  111;  Shadden  v. 
McElwee,  86  Tenn.  152,  5  S.  W.  602;  Ruohs 
V.  Backer,  6  Heisk.  404,  19  Am.  Rep.  508; 
Gooley  v.  Oalyon  (Tenn.)  60  L.  R.  A.  139, 
70  S.  W.  609. 

A  false  statement  in  a  pleading  filed  in 
a  judicial  proceeding  which  is  relevant  and 
pertinent  is  absolutely  privileged. 

Newell,  Defamation,  424;  16  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1024;  White  t.  WtofcoUt, 
3  How.  266,  II  L.  ed.  501;  Union  Mut.  L. 
Ins.  Co.  V.  Thomas,  28  C.  C.  A.  96,  48  U.  S. 
App.  576,  83  Fed.  804;  Lea  v.  White,  4 
Sneed,  114;  Bhadden  v.  McEheee,  86  Tenn. 
151,  5  S.  W.  602;  Buohs  v.  Backer,  6  Heisk. 
395,  19  Am.  Rep.  598;  Gooley  v.  Galyon 
(Tenn.)  60  L.  R.  A.  139,  70  S.  W.  608. 

There  is  no  distinction  between  state- 
ments made  in  the  course  of  judicial  pro- 
ceedings relative  to  the  parties  thereto  and 
those  which  relate  to  strangers  to  the 
record. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1025; 
Johnson  V.  Brmcn,  13  W.  Va.  71;.  Hender- 
son  V.  Broomhead,  4  Hurlst.  A  K.  S60. 

MoAUster,  J.,  delivered  the  opinion  of 

the  court: 

The  question  presented  for  our  determina- 
tion upon  this  record  is  wheOier  a  wir^  to 
a  judi<nal  proceeding  is  liable  in  danuges 
to  a  stranger  to  the  record  for  defamatory 
matter  alleged  in-  the  pleading;  eonceming 
him,  or  whether  said  matter,  being  pertinent 
and  relative  to  the  issue,  is  not  aoeolutely 
privil^ed.  The  allegations  of  the  declara- 
tion are  that  on  June  2,  1902,  the  defendant, 
J.  Craig  McLanahan,  filed  a  bill  in  the 
United  States  circuit  court  for  the  middle 
district  of  Tennessee,  in  which  it  was 
avorred  that  on  the  8th  of  August,  1901,  an 
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dection  was  held  in  the  city  of  NaflhTille 

to  determine  whether  the  city  should  sub- 
eeribe  $1,000,000  of  the  capital  stock  of  the 
Nashville  &  Clarksville  Railroad  Company, 
and  that  at  said  election  the  plaintiff 
(Crockett)  was  an  illegal  voter,  for  the  rea- 
son that,  after  being  registered  in  the  twen- 
tieth ward,  he  had  changed  his  residence, 
and  had  not  again  insured  twenty  days 
before  said  election,  as  required  by  law,  and 

Jet  east  his  vote  at  said  railroad  election. 
t  is  alleged  that  defendant  (McLanahan) 
in  said  bill  meant  to  charge  that  plaintiff 
(Crockett)  was  an  ille^I  voter  in  said  elec- 
tion, and  guilty  of  a  bi^h  misdemeanor  and 
a  violation  of  the  criminal  laws  of  Tennes- 
see. It  is  alleged  in  the  second  count  of 
plaintiff's  declaration  that  said  allegations 
were  made  falsely,  recklessly,  wantonly, 
with  actual  malice,  and  in  bad  faith;  that 
they  were  nude  without  probable  cause,  and 
not  under  such  circumstances  as  reasonably 
created  a  belief  in  the  mind  of  defendant 
(McJjanahan)  that  they  were  true.  It  is 
further  alleged  that  plaintiff  was  not  a 
party  to  said  suit  in  the  Federal  court,  and 
had  no  interest  in  it.  A  demurrer  was  inter- 
posed to  this  declaration,  which  assigned 
the  foUo>ving  causes,  to  wit:  "(1)  It  shows 
on  its  face  that  the  alleged  libdoua  publica- 
tion is  an  averment  in  a  bill  filed  oy  this 
defendant  and  others,  as  complainants,  in 
the  circuit  court  of  the  United  States  for 
the  middle  district  of  Tennessee,  against  tiie 
Tennessee  Central  Kailroad  et  al.,  to  enjoin 
the  issuance  of  bonds  by  the  mayor  and  city 
council  of  Nashville  in  payment  of  a  sub- 
scription to  the  capital  stock  of  said  rail- 
way, ,  upon  the  ground  among  others,  that 
said  subscription  did  not  receiTO  the  requi- 
site three-fourths  of  the  votes  cast  at  the 
election  held  with  respect  thereto,  and  that 
plaintiff's  vote  and  the  votes  of  others  were 
counted  for  said  proposition  when  they  were 
illegal  and  void,  for  that  said  voters  were 
not  duly  registered  and  voted  in  wards  in 
which  tRey  did  not  reside.  Defendant  says 
that  the  all^^  iUc^I,  libelous  statement 
in  a  pleading  in  a  judicial  proceeding  in  said 
court,  which  does  not  assail  the  plaintiflTs 
character,  and  thenfore  is  absolutely  priv- 
ilc^d,  and  that  this  suit  cannot,  for  that 
reason,  be  maintained  against  him.  (2) 
The  declaration  does  show  that  said  suit  is 
still  pending,  undetermined,  and  that  there- 
fore this  suit  is  premature,  and  cannot  now 
be  prosecuted  against  this  defendant."  At 
the  September  term,  1902,  of  the  circuit 
court  of  Davidson  coimty,  Hon.  John  W. 
Childress,  presiding,  the  demurrer  was  sus- 
tained and  the  suit  dismissed.  Plaintiff 
appealed,  and  has  assigned  as  error  the 
action  of  the  Circuit  court  In  sustaining  the 
demurrer. 

The  determinative  question  of  law  arising 
upon  the  pleadings  is  whether  the  alleged 
defamatory  matter  was  absolutely,  or  only 
conditionally,  privileged.  The  rule  on  this 
subject  at  common  law  was  thus  stated  hy 
Mr.  Townshend  in  his  work  on  Slander  s 
Libel,  4th  ed.  S  221,  vur.;  "In  a  civil  action, 
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whatever  the  complainant  may  allege  in  his 
pleading,  as  or  in  connection  with  his 
grounds  of  complaint,  can  never  give  a  right 
of  action  for  libel.  The  immunity  thus  en- 
joyed by  a  party  complaining  extends  also 
to  a  party  defending.  Whatever  one  may 
allege  in  his  pleading  b^  way  of  defense  to 
the  charge  brought  against  him,  or  by  way 
of  countercharge,  counterclaim,  or  set-on, 
can  never  give  a  rieht  of  action.**  This  rule 
was  adopted  in  this  state  at  an  early  day, 
but  it  was  coupled  with  the  qualification 
that  the  alleged  defamatory  matter  must  be 
pertinent  or  material  to  the  subject  of  in- 
quiry in  the  particular  litigation.  In  Lea 
V.  White,  4  Sneed,  113,  it  was  said,  viz.: 
The  communications  are,  on  account  of  the 
occasion  on  which  they  are  made,  prima 
facie,  or,  as  the  books  have  it,  "condition- 
ally privileged.  That  is,  they  do  not 
amount  to  defamation  (actionable)  until  it 
appears  that  the  communication  had  its 
origin  in  actual  malice  in  fact."  In  such 
cases  it  will  be  incumbent  on  the  plaintiff 
to  show,  in  addition  to  the  injurious  publi- 
cation, malice  in  fact,  and  that  the  occasion 
was  seized  upon  as  a  mere  pretext.  Illus- 
trations of  this  class  of  communications  are 
statements  in  respect  of  the  character 
of  servants,  official  communications,  reports 
of  judicifU  proceeding^.  But,  continues  the 
court,  there  is  another  class  of  cases  which 
are  absolutely  privileged  and  depend  in  no 
respect  for  their  protection  upon  their  bona 
fides.  The  occasion  is  an  absolute  privilege ; 
and  the  only  questions  are  whether  the  occa- 
sion existed,  and  whether  the  matter  com- 
plained of  was  pertinent  to  the  occasion. 
In  this  class  are  embraced  judicial  proceed- 
ings, llie  proceedings  connected  with  the 
judicature  of  the  country  are  so  Important 
to  the  public  good  that  the  law  holds  that 
nothing  which  may  therein  be  said  with 
probable  cause,  whether  with  or  without 
malice,  can  be  slander,  and,  in  like  manner, 
that  nothing  written  with  probable  cause 
under  the  sanction  of  such  an  occasion  can 
be  a  libel.  The  pertinency  of  the  matter  to 
the  occasion  is  that  which  is  meant  1^  prob- 
able cause,  and  probable  cause  is  in  this 
class  of  absolutdy  privileged  communica- 
tions what  bona  fides  is  to  the  class  of  con- 
ditionally privileged  communications,  which 
are  protected  unless  there  is  malice  in  fact. 

It  will  be  observed  that  the  cardinal  in- 
quiry is  whether  the  alleged  defamatory 
matter  is  pertinent  to  the  issue  involved. 
As  said  bv  this  court  in  Shadden  v.  MoEl- 
ivee,  86  Tenn.  162,  5  S.  W.  604,  "where  the 
matter  alleged  is  pertinent  to  the  issue,  or 
fairly  supposed  to  be  so,  although  not  in  the 
strictest  sense  relevant,  the  pleader  la  thtth 
lutcly  privileged,  although  he  may  have  also 
entertained  sentimoita  of  malice  to  the  ad- 
verse party.'*  It  is,  moreover,  the  rule  that 
the  question  of  pertinency  or  relevancy  is 
a  question  of  law  for  the  court.  Leo  v. 
White,  4  Sneed,  111;  Shadden  v.  McElwee, 
86  Tenn.  152,  6  S.  W.  802;  Jones  v.  Brovm^ 
lee,  161  Mo.  2S8,  53  L.  R.  A.  448,  61  S.  W. 
790.    It  cannot  he  seriously  controverted 
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that  the  all^ations  of  the  bill  in  the  United 
States  circuit  court  with  respect  to  the  dia- 
qualiflcations  of  the  plaintiff  as  an  elector 
in  the  election  of  August  8,  1901,  were  per- 
tinent and  rderant  to  the  matter  of  inquiiy 
in  tiiat  suit.  The  I^ality  of  the  election 
was  challenged  in  that  proceeding  upon  the 
ground  that  the  municipal  aid  subscription 
had  not  been  carried  by  a  three-fourths 
majority  of  the  voters,  as  required  by  law. 
It  was  necessary  that  the  bill  should  speciflc- 
ally  recite  the  names  of  the  disqualified 
voters,  iu  order  that  an  issue  might  be  made 
in  respect  of  their  quallflcaticniB.  Moon 
T.  Sharp,  08  Tenn.  493,  41  8.  W.  687;  BlaOe- 
burn  V.  Vick.  2  Heislc.  383.  The  name  of  the 

Elaintiff  was  included  in  a  list  of  about 
fty  citizeuA  of  the  twentieth  ward,  who 
were  alleged  to  have  been  disqualified  to 
vote  in  said  election  on  account  of  a  failure 
to  reregister  after  changing  their  residence 
in  said  ward  twenty  days  before  the  elec- 
tion. The  matter  alleged  being  pertinent  to 
the  issue,  it  was  absolutely  privileged,  and 
it  is  wholly  immaterial  whether  the  element 
of  malice  entered  Into  the  change.  As  said 
in  Lea  v.  White,  4  Sneed,  113:  "It  certainly 
cannot  be  maintained  that,  because  a  person 
is  malicious  in  his  sentiments  towards  the 
adverse  party,  therefore  he  will  not  be  per- 
mitted to  set  up  in  his  defense  any  matter 
that  he' may  reasonably  suppose  would  be 
available." 

It  is  alleged  in  the  declaration  then  was 
no  probable  cause,  or  that  defendant  could 
not  have  reasonably  supposed  it  necessary, 
in  his  case,  to  have  alleged  the  libelous 
matter.  It  is  said  the  demurrer  admits  this 
allegation.  It  is  well  settled  that  "a  demur- 
rer does  not  admit  inferences  from  facts, 
nor  conclusions  of  law  averred,"  6  Eno.  PI. 
A;  Pr.  336;  Park  Bros.  <£  Co.  v.  Eell}/  Awe 
Mfg.  C'ti.  1  C.  C.  A.  396,  6  U.  S.  App.  26, 
49  Fed.  (118  i  Kent  v.  Lake  Superior  Ship 
Canal  H.  it  Iron  Co.  144  U.  5.  75,  36  L.  ed. 
362,  12  Sup.  Ct.  Rep.  650;  Foster,  Fed.  Pr. 
i  106;  Hopper  v.  Covington,  118  U.  S.  148, 
151,  30  L.  ed.  190,  192,  6  Sup.  Ct.  Rep. 
1025;  Oreeff  v.  Equitable  Life  Assur.  Sac. 
160  N.  y.  19,  46  L.  R.  A.  288,  54  N.  E.  712. 
Averments  in  a  declaration  as  to  the  mean- 
ing and  interpretation  of  a  writing  attached 
thereto,  or  exhibited,  are  not  admitted  by  a 
demurrer.  National  Park  Bank  t.  Halle, 
30  111.  App.  17 ;  6  Enc.  PI.  &  Pr.  837,  397 ; 
Foster,  Fed.  Pr.  S  106.  "Neiiher  doea  a 
demurrer  admit  matters  averred  in  the 
declaration  contrary  to  law."  Louisville  <£ 
A'.  R.  Co.  V.  Palmea,  109  U.  S.  244,  27 
L.  ed.  922,  3  Sup.  Ct.  Rep.  193;  6  Enc.  PI. 
&  Pr.  338,  398;  Foster,  Fed.  Pr.  §  106; 
Hopper  v.  Covinaton,  118  U.  S.  148,  151, 
30  L.  ed.  190,  192*,  6  Sup.  Ct.  Rep.  1025.  As 
already  seen,  the  pertinency  of  the  matter 
to  the  occasion  is  that  which  is  meant  by 
probable  cause.  The  pertinency  of  the  mat- 
ter to  the  issue  presented  is  a  matter  for 
the  court,  and  the  demurrer  does  not  admit 
the  want  of  probable  cause,  or  any  other 
conclusion  of  law  which  must  be  drawn  by 
the  court.  We  think,  as  matter  of  law,  the 
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alleged  defamatory  matter  wu  ftbaolittdi]' 

and  unqualiAedly  privileged. 

But  it'  is  insist»l  on  l^half  of  pl&intiff  in 
error  that  the  present  case  falU  within  an 
exception  to  the  general  rule  which  wai 
recognized  and  estiwlished  hy  this  eonrt  in 
Ruoha  V.  Backer,  6  Heisk.  39S,  10  Am.  Rep. 
598.  In  that  case  it  was  held  that  the  rule 
as  to  parties  does  not  apply  to  strangers  to 
the  record,  and  such  statemrata,  although 
pertinent,  are  only  conditionally  privil^ed. 
The  facts  of  that  case  were  that  Ruobs,  as 
next  friend  of  two  young  ^1b,  filed  a  peti- 
tion in  tiie  county  court  of  Hamilton  ooun^, 
in  which  he  aslced  the  removal  of  their 
guardian,  upon  the  ground  (allied)  that 
"the  guardian  lias  had  in  his  family  a  girl 
who  is  now  probably  over  sixteen  yesirs  of 
age,  who  came  to  live  with  him  about  the 
age  of  thirteen  years,  and  has  renoained  in 
his  family  ever  since.  Her  reputation  is 
ruined,  and  she  is  now  an  example  of  shame 
and  prostitution.'"  The  court  said,  viz.: 
"Having  the  undoubted  right  to  present  the 
petition,  the  question  recurs.  Was  the  rea- 
son assigned  oy  the  plaintiff  in  error  ta 
the  county  court  for  the  removal  of  the 
guardian  such  a  reason  as  he  might  law- 
fully  assign,  and  his  petition  a  privileged 
communication  within  the  meaning  of  the 
law  I  .  ,  .  Although  there  are  authorities 
which  would,  perhaps,  sustain  the  petitim 
to  the  county  court  aa  falling  within  the 
definition  of  abscdutely  prlvil^d  eommnni- 
cations,  this  court  is  of  opiniMi  that  a  dis- 
tinction should  be  taken  between  statements 
made  in  the  course  of  judicial  proceedings 
relative  to  the  parties  thereto  and  those 
which  relate  to  strangers  to  the  record,  and 
that  the  protection  of  private  character,  as 
well  as  the  peace  of  society,  require  that 
imputations  against  persons  having  no  con- 
nection with  the  judicial  proceeding  should, 
even  when  properly  relating  to  such  pro- 
ceedii^,  be  considered  as  falling  within  the 
class  of  conditionally  privileged  communi- 
cations." • 

The  case  of  Rnoha  v.  Backer  was  decided 
in  1871  in  an  opinion  delivered  by  Judge 
Nelson.  It  has  not  been  reaflirmed,  as  erro- 
neously stated  by  counsel,  nor  has  it  been 
distinctly  overruled.  In  the  recent  opinion 
of  this  court  in  the  case  of  Cooley  Galy<M 
(Tenn.)  00  L.  R.  A.  130,  70  S.  W.  607,  a 
rule  antagonistic  to  that  laid  down  in  A«oA< 
v.  Backer  was  announced.  It  was  held  in 
that  case  that  slanderous  words  spoken  by 
a  witness  in  a  judicial  proceeding,  which 
are  relevant  and  pertinent  to  the  subject  of 
inquiry  or  responsive  to  questions,  are  abso- 
lutely privileged.  The  court  said,  viz.:  "It 
is  immaterial  that  neither  the  plaintiff  nor 
t)ie  defendant  were  parties  to  the  cause  in 
which  the  defendant  was  called  to  testify. 
Tlie  majority  of  witnesses  are  not  parties 
to  the  cause  in  which  they  are  examined, 
and  facts  in  relation  to  other  strangers  to 
the  litigution  often  become  the  subject  of 
necessary  inquiry.  If  the  privilege  was  oon> 
fined  to  parties,  it  would  be  reduced  to  nar- 
row limits,  and  the  proper  administration 
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of  Justice  iroald  be  greatly  embarrassed  and 
made  difficult."  It  waa  held  in  Henderton 
y.  Broomhead,  4  Hurlst.  &  K.  569,  that  no 
action  lies  against  a  party  who  in  the  course 
of  a  cause  makes  an  aOidaTit  which  ia  scan- 
dalous, false,  and  malicious,  though  the  per- 
son scandalized  and  who  complains  is  not 
a  party  to  the  caiise. 

This  question  was  un^r  oonsideratimi  in 
the  recent  ease  of  Jonea  v.  Broumlee,  161 
Mo.  258,  53  L.  R.  A.  448,  61  8.  W.  70S,  a 
case  from  Missouri,  in  which  the  court  said, 
vie.:  ''With  the  exception  of  Buok^  v. 
Backer,  6  Heisk.  396,  19  Am.  Rep.  598,  we 
have  not  been  able  to  find  any  case,  either 
in  England  or  the  United  States,  which 
holds  that  an  absolutely  privilc^d  com- 
munication made  in  a  pleading  in  a  cause 
ceases  to  be  such  when  written  or  spoken 
of  one  not  a  party  to  the  suit.  We  chink 
.  .  .  such  a  distinction  cannot  he  made 
without  disru|arding  the  public  policy  upon 
which  the  whole  rule  depends.  There  are 
so  many  cases  in  which  the  rights  and  char- 
acter oiE  persons  who  are  not  parties  to  a 
suit  become  collaterally  the  subject  of  in- 
quiry, and  the  right  to  make  such  inquiry 
BO  unquestionable,  that  no  good  reason  for 
making  the  excepitifm  can  be  giTen  so  long 
as  the  rule  itself  is  maintained."  Again, 
in  the  case  of  Johnson  v.  Brown,  13  W.  Va. 
136,  the  court  wrote  as  follows:  "The  Eng- 
lish and  American  courts,  as  will  be  seen  by 
reference  to  many  of  the  authorities  before 
cited,  in  laying  do^vn  the  rule  which  is  to 
determine  whether  libelous  matter  appear- 
ing in  the  proceedings  or  conduct  of  a  cause 
is  or  is  not  to  be  considered  as  absolutely 
privileged,  appear  to  assume  that  it  in  no 
manner  dep^ds  upon  whether  it  relates  to 
or  was  nttered  about  a  stranger  to  the  suit 
or  otherwise.  While  in  many  coses,  as  we 
have  seen,  qualifications  are  added  in  stat- 
ing the  rule  which  exempts  from  libel  or 
slander  suits  utterances  in  the  prosecution 
regularly,  of  a  suit,  yet  the  qualification 
that  they  must  not  be  uttered  in  reference 
to  a  stranger  to  the  suit  is  never  added. 
There  is,  nevertheless,  one  American  case 
that  decides  that  if  a  libelous  statement, 
made  in  the  course  of  judicial  proceedings, 
is  made  in  regard  to  a  third  person,  such 
statement  is  not  an  absolutely  privileged 
publication,  but  is  only  conditionally  priv- 
ileged, and  is  iLCtionable  if  made  with  malice, 
without  probable  cause,  and  under  such  cir- 
cumstances as  would  not  reasonably  create 
the  belief  that  they  were  true," — citing 
Ruoh9  V.  Backer,  6  Heisk.  895,  10  Am.  Rep. 
598. 

Judge  Nelson  in  his  opinion  states,  vim.; 
"If  a  guardian  may  be  removed  because  his 
domestic  associations  are  such  as  tend  to 
the  corruption  or  contamination  of  the  ward, 
upon  what  principle  is  it  that  the  person 
seeking  the  removal  may  not  even  name  his 
associates  and  cause  their  character  to  he 
inquired  into?  .  .  There  are  many 
cases  in  which  the  rights  and  character  of 
persons  who  are  not  parties  to  the  suit 
'  become  collaterally  the  subject  of  inquiry;" 
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and  the  right  in  this  ease,  continues  Judga 
Nelson,  "is  unquestionable."  If,  then,  the 
right  to  make  the  inquiry  is  material  and 
pertinent,  why  should  not  the  rule  of  ex- 
emption from  liabilify,  grounded  on  reasons 
of  public  policy,  which  favors  a  free  and  un- 
trammeled  investigation  in  courts  of  judi- 
cature, not  apply  when  the  allegation  is 
made  oonceming  a  stranger,  as  it  made 
against  a  party  to  the  record?  The  excep- 
tion imdertaken  to  be  made  destroys  the 
rule  and  defeats  the  objects  of  public  polity 
upon  which  it  was  founded.  It  is  not  sup- 
ported by  any  authority,  but  is  contrary 
to  the  rule  announced  in  all  the  cases,  and 
should  not  be  adhered  to  as  a  precedent. 
The  fact  that  cases  of  hardship  may  arise, 
and  persons  who  have  been  defamed  in  the 
course  of  judicial  proceedings  may  be  left 
remediless,  is  no  reason  why  a  wholesome 
legal,  principle,  founded  upon  reasons  of 
public  policy,  should  be  overthrown.  A 
multitude  of  instances  mij^t  be  cited  where 
the  rights  of  the  individual  are  required  to 
be  aacriflced  for  the  public  ^ood. 

Without  further  elaboration,  we  are  of 
opinion  the  judgment  of  the  'Circuit  Court 
on  tJic  demurrer  iroe  correct,  and  the  same 
is  affirmed. 

Wilkes,  J.,  dissenting: 

I  cunnot  concur  in  the  view  taken  by  the 
majority.  I  concede  that  the  holding  of  the 
court  in  Ruoha  v.  Backer,  6  Heisk.  395,  19 
Am.  Rep.  698,  is  contrary  to  the  ^r^t 
weight  of  authority,  though  I  must  insist 
the  reasoning  and  justice  of  that  holding 
are  unassailable  and  unanswerable.  Aeoept- 
ing  as  law,  however,  the  principle  that  state- 
ments made  in  the  course  of  judicial  pro- 
ceedings by  parties  in  their  d«ense  and  by 
witnesses  on  examination  are  absolutely 
privileged,  when  they  are  pertinoit  and  rel- 
evant, even  though  maliciously  made,  I 
think  the  present  suit  does  not  upon  de- 
murrer present  such  case.  Parties  m  their 
defense  and  witnesses  in  their  examination 
should  be  privileged  in  making  responses  to 
pertinent  charges  and  questions,  because 
they  are  before  the  court  upon  compulsion 
and  not  upon  their  own  motion,  and  th^ 
have  nothing  whatever  to  do  with  framing 
the  issues  or  questions,  but  must  meet  them 
as  made  by  others.  But  1  cannot  agree 
that  a  plaintiff  may  go  into  court  upon  his 
own  motion,  and  frame  pleadings  and  pre- 
sent issues  to  suit  himself,  and  under  the 
issues  thus  presented  libel  a  stranger  to  the 
renord,  and  then  defend  himself  from  liabil- 
ity upon  the  plea  that  such  libelous  charges 
nre  pertinent  to  the  issues  which  he  has 
formulated. 

To  illustrate:  I  cannot  agree  that  the 
piii  est,  most  innocent  woman,  of  the  highest 
standing,  may  with  impunity  be  libeled  as. 
corespondent  in  a  divorce  suit  upon  grounds 
of  adultery,  simply  because  such  a  baseless 
charge  is  pertinent  to  the  charge  made. 
Other  illustrations  can  be  given,  and  if  this 
is  the  rule  no  man  or  woman  in  the  com- 
munity can  be  free  from  malicious  and  un- 
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warranted  attacks  upon  character  under  the 
guiae  of  judicial  proceedings.    To  make  a 

EnMStieal  iy>plication  of  tlw  preaent  case: 
[r.  MeLenanan  brings  s  salt  against  the 
city.  He  charges  Mr.  Crockett,  a  stranger 
to  the  record,  with  the  crime  of  illegal 
voting.  Whether  he  did  vote  ille^Uy  could 
be  ascertained  by  an  investigation  of  the 
r^stration  reconL  There  is  no  allegation 
that  this  was  done.  Tbe  charge  is  made 
without  r^^rd  to  its  truth,  recklessly,  but, 
so  far  as  we  can  see^  without  actual  nuUioe. 
But  if  done  through  malice  the  rasult 
would  be  the  same;  uiat  Is,  because  he  had 
charged  Mr.  Crockett  with  mattN*  perti- 
nent  to  the  issue  with  the  city,  he  was  priv- 
ileged to  make  it,  even  though  made  ignor- 
antly.  recklessly,  or  with  express  malice. 
In  such  case,  when  the  libellant  makes  the 
issue  himself,  he  should  be  required  to  show 
good  faith  and  probable  cause  in  charging 
a  stranger  with  crime,  even  thou^  perti- 
nent and  relenuit  to  the  issue.  B«  should 
be  required  to  answer,  and  show  that  in 
making  the  libelous  charge  he  acted  after 
investigation  and  upon  well-grounded  infor- 
mation which  he  believed  to  be  truo. 

In  other  words,  the  pst  of  my  dissent 


and  protest  is  that  no  man  or  weman  shall 
be  maligned  and  traduced  in  even  judicial 
proceedings,  unless  tite  chai;ges  are  made  in 
good  faith  and  upon  reasonable  ground  to 
believe  they  are  true.  Especially  is  this 
true  when  the  parfy  traduced  is  a  stranger 
to  the  records,  the  means  of  information  as 
to  the  truth  of  the  charge  are  open  and 
matters  of  record,  and  the  issues  presented 
are  made  by  the  snifke  party  who  makes  the 
charges.  Under  the  fsicta  disclosed  in  this 
declaration  the  defendant  should  be  required 
to  answer  and  show  that  bis  charges  were 
made  in  good  faitih  and  with  probalue  cause. 
Nor  can^  agree  that  the  question  of  per- 
tinency or  relevanoe  is  a  question  of  law  in 
all  cases.  The  majority  cite  to  support  this 
proposition  Lea  v.  White,  4  Sneed,  III ; 
Shadden  v.  MoEltoee,  86  Tenn.  152,  5  S.  W. 
602;  Jones  v.  JSroicnfee,  161  Mo.  258,  53 
L.  R.  A.  448.  61  S.  W.  792.  In  both  the 
Tennessee  cases  it  is  expressly  said  that  per- 
tinency and  probable  cause  mean  the  same 
thing,  and  the  question  of  probable  cause  or 
pertinency  may  be  for  tne  jury  or  not, 
according  to  the  circumstances  of  the  case. 
See  also  13  Enc.  PL  A  Pr.  107;  18  Am.  A 
Eng.  Ene.  Law,  '2d  ed.  1050. 


WISCONSIN  SUPREME  COURT. 


Robert  K.  BOYD,  Receiver  of  Mutual  Fire 
Association  of  Eau  Olair^  et  al.,  Appts., 

V. 

MUTUAL  FIRE  ASSOCIATION  OF  EAU 
CLAIRE  «t  al.,  B«»pi». 


.Wla. 


1.  Tke  statute  of  Umltatloiui  bevtma  to 
ran  aawlBSt  the  UaMlltr  of  poller' 
holders  in  a  mutual  Insurance  Boeletr  to 
contribute  towards  Indebtedness  of  tbe  so- 
ciety at  tbe  Ume  it  is  adjudged  Insolvent  and 
a  receiver  Is  appointed  Ctnr  It 

a.  IDxeontoni  or  admiiilatMtoni  of  dc- 
eoMOd  oflloerB  of  a  eorporatton  stomd 
In  no  different  po»ltlom,  as  to  tbe  roa- 
aluK  of  the  statute  of  limitations  against 
claims  to  bold  such  officers  IlaUe  to  credit- 
ors of  tiie  corporation  for  misfeasance  or 
malfeasance  in  office,  than  the  officers  tbem- 
selves  would  occupy. 

8.  That  the  llabiUtr-  of  stoclEholdeni 
of  a  corporatloa  for  eorpormte  debt* 
hM  heeome  barred  br  tbe  statute  of  limi- 
tations does  not  prevent  the  enforcement  of 
their  liability  as  directors,  although  they  are 
sued  In  botb  capacities  in  the  same  action. 

4.  The  Interraptlon  of  the  rmnnlnar  of 
the  atatate  of  llmitattoaa  against  the 

liability  of  a  stockholder  of  a  corporation  to 
creditors  by  tbe  bringing  of  an  action  to 


Nuts. — On  the  general  question  of  the  Q- 
daclary  character  <a  directors  (tf  a  corporatloD, 
there  is  a  brief  note  to  the  case  of  Marshall 
V.  Farmers-  tc  U.  Bar.  Bank  (Ta.)  2  L.  B.  A. 
084. 

As  to  llaUlttj  of  directors  to  corporation,  see 
Bosworth  T.  Allen  (N.  Y.)  66  L.  &.  A.  761,  and 
note. 
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wind  up  Its  affairs  and  collect  tbe  assets  Is 
not  prevented  by  the  fact  that  he  is  plaintiff 
Instead  of  defendant  In  the  action. 

5.  Jolalns  a  defeadMii  avainat  vrhoa 
the  atatate  hae  aot  ran  la  a  dmnrrcr 
br  several  deftadaats  setting  np  the  statnts 
of  limitations  will  prevent  Its  being  sus- 
tained In  favor  of  an;  of  them. 

6.  Hlaapplleation  of  faads  beloa«lav 
to  a  «!orporatloa,  by  its  receiver,  and 
gross  misconduct  by  htm  In  managing  the  re- 
ceivership, constitute  a  good  cause  of  ac- 
tion in  favor  of  bis  successor,  but  not  In 
favor  of  the  creditors  of  the  corporation. 

7.  A  oaaee  of  action  In  favor  of  the 
receiver  of  a  corporation  is  not  properly 
Joined  with  causes  of  aetira  la  fsvor  of  its 
creditors. 

On  ReJuartng. 

8.  Credltora  of  a  corporation  who  are 
compelled  to  resort  to  eqalty  to  col- 
lect Ita  assets,  possess  no  greater  rli^t  to 
be  relieved  from  the  dfeet  of  the  atatate  of 
limitations  than  the  eorporatlim  itsslf  would 
have  bad  in  an  actbm  at  law. 

9.  The  relatloB  of  officers  and  direc- 
tors of  the  eorporation  to  it  and  Ita 
stockholders  is  not  such  as  to  prevent 
their  takug  tbe  beneflt  of  tbe  statute  of  lim- 
itations In  an  action  to  hold  them  llaUe  for 
misfeasance  or  malfeasance  la  office. 

10.  HahlBs  a  direotor  of  a  eorpora- 
tion a  partr  to  an  aetloa  to  wiad  «p 
Its  affairs  and  collect  Its  assets  does  aot 
prevent  tbe  running  of  the  statute  of  limita- 
tions against  bis  liability  tor  acts  of  mis- 
feasance or  malfeasance  In  office.  If  such 
acts  are  not  Included  In  the  cause  of  acthm. 

(May  IB,  1802.) 
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APPEAL  bT  plaintiffs  from  orders  of  the 
Circuit  Court  for  Eau  Claire  County 
sustaining  demurrers  to  the  complaint,  and 
from  an  order  refusing  to  state  tne  grounds 
upon  which  the  demurrers  were  sustained, 
in  an  action  brought  to  wind  up  the  affairs 
of  the  defendant  corporation,  and  to  en- 
force the  liability  of  its  directors  and  stock- 
holders for  its  debts.  Affirmed. 

Statement  by  Oassod&r,  Ch.  J.: 

This  action  was  commenced  November  13, 
1890,  by  the  defendants  John  8.  Owen  and 
the  Northwestern  Lumber  Company,  as  cred- 
itors, in  their  own  behalf,  and  as  represent- 
ing all  others  similarily  situated,  ajgalnst 
the  Mutual  Fire  Association  of  Eau  Claire, 
to  have  it  adjudged  insolvent,  and  to  wind 
up  its  affairs.  On  the  same  day  the  asao- 
eiatioD  put  in  a  verified  answer,  admitting 
the  essential  facts,  and  November  15,  1890, 
the  defendant  James  A.  Smith  was  appointed 
receiver  of  the  oorporation,  and  on  the  same 
day  qualified  as  such.  June  30,  1809,  Smith 
was  removed,  and  the  plaintiff  Boyd  was 
duly  appointed  receiver  in  his  place.  Upon 
the  petition  of  Boyd,  as  such  receiver,  and 
some  of  the  creditors,  who  are  now  plain- 
tiffs, the  action  was  reorganized  May  8, 
1900,  by  making  thoee  who  were  then  plain- 
tiffs defendants  with  the  association,  and 
by  bringinff  in  all  the  additional  persons 
now  namea  as  defendants  herein,  and  mak- 
ing such  petitioners,  who  were  and  are  cred- 
itors of  the  corporation,  plaintiffs  herein. 
Such  new  plaintiffs  were  thereupon  ordered 
by  the  court  to  prosecute  the  action  for  the 
benefit  of  all  the  creditors  of  the  corpora- 
tion. Accordingly,  such  new  plaintiffs  and 
Boyd,  as  receiver,  filed  and  served  an  amend- 
ed complaint.  To  audi  amended  complaint 
thirteen  demurrers  were  Interpofled;  three  of 
them  by  a  single  defendant,  and  the  other 
ten  by  two  or  more  d^Midants,  at  they 
deemed  their  interests  to  be  similar.  Eadt 
of  the  thirteen  demurrers  were  upon  the 
same  grounds,  to  wit:  "First,  that  it  ap- 
pears upon  the  face  of  said  complaint  that 
■aid  oomplaint  does  not  state  facU  sufficient 
to  omstitute  a  cause  of  action  as  against 
thtm  or  either  of  them;  second,  for  that  it 
appears  upon  the  face  of  said  complaint  that 
several  causes  of  action  have  been  improp- 
erly united ;  third,  that  it  appears  upon  the 
face  of  said  complaint  that  the  action  was 
not  commenced  within  the  time  limited  by 
law,  and  was  not  commenced  within  the 
time  limited  by  »  4219,  4221,  4222,  4224, 
4227,  and  4252  of  tiie  Revised  Statutes  of 
Wisconsin  for  the  year  1878,  and  of  the  Re- 
vised Statutes  of  Wisconsin  for  the  year 
1808,  reference  to  which  sections  is  hereby 
made."  A  fourth  ground  is  mentioned,  but, 
as  it  is  expressly  waived  by  counsel  for  de- 
fendants, it  is  unnecessary  to  state  it.  This 
is  an  appeal  from  an  order  sustaining  each 
of  such  thirteen  demurrers,  or,  rather,  thir- 
teen orders,  embodied  in  one  paper,  each 
mstaining  some  particular  one  of  such  de- 
murrers.: and  alM  from  an  order  refusing 
to  «tat«  the  particular  ground  upon  which 
Bueh  demurrers  were  sustained.  Omitting 
01  L.B.  A. 


formal  matters,  the  substance  of  the  amend- 
ed complaint,  bo  far  as  necessary  to  an  un- 
derstanding of  the  questions  presented  for 
decision  on  this  appeal,  is,  in  addition  to 
the  facts  stated,  to  the  effect  that  the  Mu- 
tual Fire  Association  was  incorporated  Sep> 
tember  I,  1885,  under  Rev.  Stat  1878,  chap. 
80,  and  did  business  as  an  insurance  com- 
pany from  that  time  until  it  was  adjudged 
insolvent,  as  hereafter  stated.  The  articles 
of  incorporation  contained  the  following: 
"All  perstms  holding  contracts  of  insurance 
with  this  corporation,  and  the  heirs,  execu- 
tors, administrators,  successors,  or  assigns 
of  such  persons  continuing  to  be  so  insured, 
shall  thereby  become  members  of  tiiis  corpo- 
ration, and  shall  continue  to  be'  such  mem- 
bers during  the  continuance  of  such  respec- 
tive contracts  of  insurance,  and  no  longer." 
As  soon  as  the  corporation  was  organized, 
its  directors  and  officers,  all  of  whom  are 
named  as  defendants  herein,  agreed  to  dis- 
regard the  statutes  of  this  state  as  to  the 
manner  such  corporation  should  do  buelnesa, 
and  to  pursue  a  plan  of  their  own,  (me  fea- 
ture of  which  was  that  no  assessment  should 
be  made  upon  any  member  of  the  corpora- 
tion to  meet  any  of  its  liabilities,  whereas 
the  statute  requires  such  assessments  to 
be  made.  That  plan  was  followed  till  the 
corporation  was  dedarad  insolvent.  Anoth- 
er feature  of  the  agreement,  made  as  afor» 
said,  and  which  was  carried  out,  was  ttiat 
two  kinds  of  policies  should  be  issued, — one 
called  "cash  policies,"  covering  periods  of 
one  year  or  less,  each  policy  oeing  issued 
for  a  single  cash  premium  paid  down;  tbe 
other  kind  being  those  issued  for  three  or 
five  years,  the  policy  holder  in  each  ease 
giving  a  premium  note  payable  in  instal- 
ments as  needed  and  called  lor  hy  cwpo- 
rate  authority  to  pay  losses  and  expensee 
of  the  Compaq.  From  the  banning  to  tbe 
end  all  the  officers  and  directors  of  the  cor- 
poration were  Interested  in  property  insured 
by  the  company,  and  their  aim  was  to  ob- 
tain cheap  insurance  for  themselves,  regard- 
less of  iU  jeopardizing  tbe  ability  of  the 
company  to  furnish  safe  insurance  to  out- 
side parties.  To  that  end  such  officers  and 
directors  knowingly  charged  for  carrying 
risks  some  30  per  cent  less  than  they  knew 
would  be  necessary  to  do  so  and  pay  the 
expenses  of  the  corporation  and  claims  upon 
policies  as  they  accrued,  the  idea  of  such  of- 
ficers and  directors  being  that  by  such  meth- 
od their  own  risks  coiud  be  carried  for  a 
few  years  at  a  very  low  rate,  and  the  cor- 
poration then  be  allowed  to  ^  into  insol- 
vency, and  the  accumulated  liabilities,  rep- 
resenting losses  in  the  business,  be  thrown 
on  outside  parties,  such  as  plaintiffs.  The 
scheme  worlced  successfully  for  about  two 
years,  during  which  time  no  assessment  was 
made  on  members  of  the  corporation  to  pay 
losses  or  expenses,  all  being  paid  by  u«ng 
money  as  fast  as  collected  to  pay  matured 
claims.  To  aooomplish  that,  the  sixty  days 
after  a  proof  of  loss,  allowed  by  the  insur- 
ance contract  for  payment  thereof,  was  tak- 
en in  all  cases.  In  the  fall  of  1887,  in  order 
'  to  continue  business  in  Uie  manner  afore- 
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said,  more  tbaa  sixty  days  was  taken  for 
the  payment  of  losses  suffered  by  policy 
holders  and  duly  proved.  Before  the  end  of 
that  year  it  became  necessary  to  either  aban- 
don such  method,  and  resort  to  assessments 
upon  merabem  of  t^e  corporation,  or  obtain 
money  by  borrowing,  or  to  cease  doing  busi- 
ness altogether.  That  condition  was  created 
by  disregarding  the  legal  requirement  to 
collect  money  from  members  of  the  corpo- 
ration sufficient  for  a  fund  to  pay  losses  as 
th^  matured.  The  difficulty  was  tided  over 
temporarily  by  the  officers  and  directors, 
without  knowledge  of  the  other  members  of 
the  corporaUon,  borrowing  large  sums  of 
money.  Money  was  so  obtamed  prior  to  Feb- 
ruary 27.  1S88,  to  the  amount  of  910,746.76, 
from  eighteen  different  persons  and  corpo- 
rations, all  of  whom  are  named  in  the  com- 
plaint, and  *He  amount  borrowed  of  each 
slated.  Th-t  method  was  continued  till  the 
new  rece-'-er  was  appointed,  as  stated;  the 
total  iMebtedness  incurred  in  that  way  be- 
ing about  $26,254.  When  it  was  apparent 
to  ''^e  officers  and  directors  of  the  oorpora- 
ti^_  that  it  could  not  continue  doing  busi- 
ness much  longer,  pursuant  to  the  plan 
agreed  upon,  as  aforesaid,  they  planned  to 
have  it  wound  up  by  proceedings  commenced 
in  an  adversary  way  by  creditors,  but  real- 
ly upon  their  own  motion,  though  to  delay 
matters  as  long  as  possible  to  enable  them 
to  gather  in  as  much  money  as  possible,  and 
apply  the  same  in  payment  of  the  borrowed 
money  in  preference  to  the  claims  of  pol- 
icy holders.  A  part  of  the  plan  from  first 
to  last  of  doing  the  corporate  business  was 
not  to  keep  books,  so  the  real  situation  could 
not  be  readily  discovered,  and  such  plan  was 
effectually  executed.  For  tiiat  reason  all 
the  details  of  the  borrowing  operations  re- 
sorted to  as  aforesaid  cannot  l>e  stated. 
But  the  indebtedness  of  tiie  corporation  cre- 
ated by  such  operations  steadily  increased 
from  the  time  that  method  of  obtainingmon- 
ey  was  resorted  to  till  the  corporation  was 
declared  insolvent,  notwithstanding  the  offi- 
cers and  directors  well  knew  that  the  col- 
lapse thereof  was  only  a  question  of  a  short 
time. 

In  order  to  obtain  new  members  of  the 
corporation  and  retain  old  ones,  false  rep- 
resentations of  its  condition  were  made,  by 
which  means  plaintiffs  and  others  were  bo 
deluded.  Such  false  representations  consist- 
ed, in  the  main,  of  the  following:  Money 
was  given  to  persons  who  had  paid  the  same 
into  the  corporation  on  premium  notes,  os- 
tensibly as  a  legitimate  division  of  a  sur- 
plus over  and  am>ve  what  was  necessary  to 
satisfy  its  needs  for  expenses  and  the  pay- 
ment of  losses  to  policy  holders.  Policies 
were  canceled,  and  money  returned  to  the 
holders  thereof  as  return  premiums,  when  it 
was  required  to  pay  the  pro  rata  share  of 
such  policy  holders  necessary  to  meet  its 
then  existing  liabilities.  In  February,  1887, 
on  false  representations  made  by  the  offi- 
cers and  directors,  a  certificate  was  obtained 
of  the  commissioner  of  insurance  of  the  state 
of  Wisconsin  to  the  effect  that  the  corpora- 
tion had  available  assets  in  cash  and  pre- 
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mium  notes  to  meet  future  losses  to  the 
amount  of  $90,021.66,  and  the  certificate 
was  made  public  StatemcntB  were  msde, 
ostensibly  m  emnplianee  with  Rer.  Stat. 
1878,  {  ig41d.  in  which  the  aeaeto  of  the 
corporation  were  overstated  from  40  to  200 
per  cent,  and  its  liabilities  understated  from 
5  to  70  per  cent,  the  degree  of  falsity  being 
least  at  the  start  and  increasing  from  year 
to  year  up  to  the  time  of  the  mial  collapse 
of  the  company.  In  the  reports  so  made  no 
mention  waa  made  of  the  indebtednesa  of  the 
corporation  for  borrowed  money,  thon^  a 
true  statement  in  that  regard  was  required 
by  law  as  a  part  of  such  reports;  ana,  not* 
withstanding  the  feet  that  when  such  re- 
ports were  made  indebtedness  of  the  corpo- 
ration for  borrowed  money  existed  as  before 
stated.  Copies  of  such  reports  were  made 
public.  All  the  officers  and  directors  of  the 
corporation  from  ftrat  to  last  were  parties 
to  the  acts  of  misfeasance  and  mai  feasance 
aforesaid,  and  to  other  sets  by  which  its 
indcMednesB  was  increased  and  assets  lost 
to  the  injury  <rf  the  corporation  and  its 
creditors  as  follows:  A  large  number  of  ptd- 
icies  were  issued  on  property  and  to  per- 
sons outside  the  etate  where  it  had  no  lawful 
right  to  go,  by  which  premium  notes  were 
ta^en  aggregating  $85,000,  which  were 
worthless.  Between  January  5,  IS89,  and 
November  16,  ISM,  the  officers  and  directors 
took  from  Uie  corporate  treasury  $26,078.' 
20,  and  appropriated  it  to  their  own  use  1^ 
applying  the  same  in  payment  of  their  own 
debts.  A  detailed  statement  of  the  transac- 
tions in  that  regard  is'  set  forth  in  the  com- 
plaint. Defendant  Smith,  while  he  was  sec- 
retary and  manager  of  the  corporation,  and 
under  contract  to  turn  into  the  corporate 
treasury  the  fees  olrtained  by  him  as  an  in- 
surance broker  for  procuring  insurance  in 
other  companies  received  for  sudi  fees  $500, 
and  converted  the  same  to  his  own  use.  The 
officers  and  directors  of  the  corporation, 
during  the  year  1890,  misappropriated  its 
fimds  to  a  large  extent.  A  detailed  state- 
ment of  their  doings  in  that  regard  was 
made  a  part  of  the  complaint,  showing  that 
among  the  sums  so  sauandered  was  ^81.73 
which  was  paid  to  deiendant  Smith  without 
consideration,  and  which  he  retained.  The 
persons  composing  each  board  of  directors 
and  each  executive  committee  of  the  corpo- 
ration from  the  time  of  its  organization  to 
the  time  it  was  adjudged  insolvent  were 
named  in  the  complaint,  the  last  board  of 
directors  being  composed  of  the  following 
named  persons:  R.  X.  McCormldc,  John  s! 
Owen,  W.  A.  Rust,  D.  R  Moon,  A.  M.  Bailev, 
J.  T.  Barber,  H.  E.  Knapp,  and  W.  J.  Starr; 
and  the  last  executive  committee  was  com- 
posed of  George  B.  Shaw,  John  S.  Owen,  J. 
T.  Barber,  D.  R.  Moon,  and  A.  M.  Bailev. 
By  November  13,  1890,  the  officers  and  d'i- 
rectors,  with  H.  H.  Hayden,  finally  perfected 
arrangements  to  cause  the  corporation  to  be 
wound  up,  a  part  of  the  plan  being  that  a 
friendly  receiver  should  be  secured;  that 
the  secretary  and  manager  of  the  corpora- 
tion, the  dCTendant  Smith,  should  be  sug- 
gested to  the  court,  and  his  appointment  se- 

Digitized  by  Google 


IIKHB, 


BoTD  T.  MirrnAL  Fnti  Assocution. 


cured;  and  that  he,  after  coming  into  posses- 
sion of  the  property  of  the  corporation  as 
receiver,  while  ostensibly  performing  his  of- 
ficial duties,  should  use  his  position  so  aa  to 
save  harmless  the  participants  in  such 
scheme  froqi  liabilities  which  they  had  in- 
curred by  reason  of  the  mannw  in  which 
the  busineas  of  the  ooTptnraticm  had  been  con- 
ducted aa  aforesaid.  The  agreement  so  made 
was  fully  carried  out,  so  far  aa  the  partici- 
pants in  the  sch^e  could  bring  the  same 
about  by  means  of  the  action.  Pleadings 
were  made  up  in  the  action  in  form  as  if 
the  proceedings  were  of  an  adversary  char- 
acter. The  proceedings  upon  both  aides 
were  directed  the  same  hand,  and  in  the 
interests  of  the  partici|>ants  in  the  afore- 
said plan.  The  corporation  was  in  due  form 
adjudged  insolvent,  and  Smith  was  ap- 
pointed receiver,  November  15,  1890,  and 
he  duly  qualified  and  took  possession  of  the 
assets  of  the  corporation.  Thereafter  he  ad- 
ministered such  assets  until  he  was  re- 
moved, ostensibly  in  a  legitimate  manner, 
but  in  fact  in  fnrtbennce  of  the  plan  pur- 
suant to  whi6h  his  appointment  was  aeciued. 
By  reason  of  his  misconduct  expenses  to 
the  extent  of  $1,600  were  incurred  neoeesa- 
rily  in  efforts  to  remove  him  and  to  undo  the 
wrongs  done  by  him  to  the  creditors.  The 
amount  which  will  ultimately  be  realized 
from  the  assets  of  the  corporation  will  be 
leas  by  $20,000  than  it  would  have  been  had 
Smitii  faitiifuUy  performed  hie  duties;  that 
loss  being  largely  due  to  the  fact  that  in  ihe 
meantime  many  members  of  the  corporation 
had  died,  others  have  removed  from  the 
state,  and  othera  have  become  insolvent. 
During  the  progress  of  the  action  the  re- 
ceivers have  obtained  from  the  assets  of  the 
corporation  $8,711.78.  The  sum  of  $66,000 
more  will  be  required  to  pay  all  the  liabil- 
ities of  the  corporation  established  in  the 
action. 

During  Smith's  adminiatration  an  asaesa- 
inent  was  duly  made  by  the  court  in  April, 
1894,  and  confirmed  July  13,  1896.  After  the 
liabilities  of  the  persons  so  assessed  became 
fixed  by  the  order  of  the  court,  a  demand 
was  made  upon  each  such  person  for  pay- 
ment of  the  amount  for  which  such  person 
was  liable,  but  no  part  of  the  liabilify  was 
discharged.  Such  a  demand  was  made  by 
tto  first  receiver  and  waa  repeated  by  the 
second  receiver.  November  13,  1899,  by  or- 
der of  tbt:  court,  an  assessment  of  100  per 
cent  was  made  on  so  much  of  the  premium 
notes  in  the  hands  of  the  receiver  aa  re- 
mained uncollected,  and  the  same  amount 
on  the  premium  notes  wrongfully  released 
after  the  debtors  were  liable  to  assessment 
to  the  extent  thereof  to  pay  the  debts  of  ttie 
corporation;  also  on  cash  premiums  and 
money  repaid  by  the  corporation  to  the  pol- 
icy holders  as  unearned  premiums  after  the 
same  were  applicable  to  the  payment  of  the 
debts  of  the  corporation.  January  8,  1900, 
on  demand  and  notice  to  all  persons  inter- 
ested, such  assessment  was  confirmed  by  the 
court,  and  the  receiver  directed  to  collect 
the  same.  Notice  of  such  assessment  and  of 
the  time  limited  for  payment  thereof  was 
ei  L.  R.  A. 


given  to  each  person  liable.  More  than  thir- 
ty days  elapsed  thereafter  without  any  pay- 
ment of  such  assessments  before  the  persona 
liable  were  brought  into  this  action  as  de- 
fendants. All  were  so  brought  in.  All  the 
persons  named  in  a  tabulated  statement^ 
made  a  part  of  the  c<Hnplaint,  were  poli<7' 
holders  ot  the  corporation,  having  taken  out 
one  or  more  policies,  and  are  liable  to  con- 
tribute a  proportionate  share  of  the  money 
necessary  to  pay  the  liabilities  of  the  cor- 
poration to  the  extent  of  the  amounts  as- 
sessed against  them  respectively.  The  state- 
ment shows  the  names  of  those  who  gave- 
premium  notes  for  policies,  except  such  as 
have  i»id  the  receiver  in  ftUl,  or  aettletf 
with  him  by  order  of  the  court;  the  names 
of  all  members  except  as  aforesaid,  who  took 
out  insurance,  and  were  assessed  for  any 
reason,  and  are  made  defendants  herein,  be- 
ing so  designated  as  to  be  readily  identified, 
members  who  became  such  as  partners  being 
designated  by  their  firm  name  under  an  ap- 
propriate heading;  the  place  of  residence  of 
each  policy  holder  while  he  was  a  member  of 
the  corporation;  the  number  of  each  policy 
and  note  assessed;  the  kind  of  policy  issued 
to  each  policy  holder,  whether  cash  or  on  the 
mutual  plan,  as  to  each  policy  holder;  the 
period  for  which  each  policy  ran;  the  date 
of  the  contemplated  cancelation  or  surren- 
der as  to  each  policy  so  dealt  with;  the 
date  of  each  note  and  policy;  the  amount 
each  note  was  given  for;  the  cash  premiuma 
paid  for  short  policies;  the  amount  of  each 
of  the  assessments  referred  to  as  to  each 
person  afll'ected  thereby  remaining  unpaid, 
except  interest  from  the  time  payment  should 
have  been  made;  the  amount  wrongfully 
paid  to  members,  specifying  as  to  eadi  per- 
son so  affected  the  amount  received  and 
claimed  by  him  on  the  pretense  that  the  cor- 
poration had  earned  enough  and  was  compe- 
tent to  pay  a  dividend ;  the  dates  when  divi- 
dends were  paid;  the  total  indebtedness  as 
to  each  member,  showing  the  policy  or  poli- 
cies to  which  the  indebtedness  relates,  in- 
terest only  to  be  added  from  the  time  such 
indebtedness  should  have  been  paid.  Not- 
withstanding the  pretended  cancelation  of 
policies  as  above  mentioned,  Uie  policies 
which  the  oflicers  and  directors  attempted  to 
terminate,  and  upon  which  money  was  paid 
back  ostensibly  as  imeamed  premiums,  con- 
tinued as  binding  contracts,  preserving  the 
memberships  of  the  holders  thereof,  and 
their  liability  to  assessment  for  payment  of 
all  the  debts  of  the  association  which  existed 
or  were  contracted  during  the  period  of  such 
memberships;  the  fact  being  that  the  in- 
debtedness of  the  association  was  so  great 
at  the  times  of  such  attem.pted  cancelations' 
that  the  entire  amount  of  the  premium  notes 
was  required  to  pay  the  same,  in  order  that 
each  member  should  hear  his  proportionate 
part  thereof.  The  complaint  dosed  with  a 
prayer  for  jud^ent  for  $65,000,  and  for 
such  relief  against  each  and  all  of  the  de- 
fendants as  Uie  court  should  detm  just  and 
equitable. 
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Meaan.  U  A.  OooUttl*  and  A.  t.  Snfh- 
evlMid,  for  appellants: 

But  one  winding-up  suit  to  settle  the  af- 
&irB  of  a  corporation  is  proper,  and  in  such 
suit  all  the  rights,  and  all  tbe  liabilities,  of 
creditors,  officers,  and  stockholders  are  to 
be  worked  out. 

Qager  v.  Maraden,  101  Wis.  603,  77  N.  W. 
922;  Hurlbut  v.  Marahall,  62  Wis.  590,  22 
N.  W.  8S2;  Hurlbut  v.  Tayler,  62  Wis.  607, 
22  N.  W.  866 ;  Gager  v.  Bank  of  Edgertott, 
101  Wis.  593,  77  N.  W.  920;  Foster  v.  Poa- 
aon,  106  Wis.  99,  81  N.  W.  123;  Powers  v. 
O.  H.  Hamilton  Paper  Co.  60  Wis.  23,  18  N. 
W.  20;  iliohelaon  v.  Pierce,  107  Wis.  86,  82 
N.  W.  707;  Davia  v.  Shearer,  90  Wis.  250, 
62  N.  W.  1050;  Davia  v.  Paroher  &  J.  A.. 
Stetcart  Oo.  82  Wis.  488,  62  N.  W.  771; 
Boovill  T.  Thatfer,  106  U.  8.  143,  159,  26  L. 
ed.  968,  974;  Ounningham  t.  Weekaelherg, 
106  Wis.  359,  81  N.  W.  414;  Ogilvie  v.  Knox 
Ina.  Co.  22  How.  380,  16  L.  ed.  349;  Sanger 
V.  Upton,  91  U.  S.  56,  62,  23  L.  ed.  220, 
223;  Hawkina  v.  Glenn,  131  U.  8.  319,  33 
L.  ed.  184,  9  Sup.  Ct.  Bep.  739. 

The  liability  of  a  stockholder  on  his  sub- 
scription for  stock  may  be  enforced  in  eq- 
uity at  the  suit  of  creditors  who  haTS  ex- 
hausted their  remedy  at  law  against  fhe 
ctnporation. 

Hatok  T.  Dana,  101  U.  S.  205.  26  L.  ed. 
885;  Holmea  y.  Sherwood,  3  MoCranr,  405, 
16  Fed.  725;  Orouford  y.  Bohrer,  69  Md. 
599. 

If  any  part  of  the  bill  is  good,  and  entitles 
the  complainant  either  to  relief  or  discov- 
ery, a  demurrer  to  the  whole  bill  cannot  be 
sustained. 

Biginhotham  t.  Burnett  S  Johns.  Cb.  186; 
Laight  r.  Morgan,  I  John.  Cas.  433;  Heath 
T.  Erie  H.  Co.  8  Blatchf.  407,  Fed.  Cas.  No. 
6,306;  Savannah,  F.  £  W.  R.  Co.  v.  Jack- 
aonville,  T.  d  K.  W.  R.  Co.  24  C-  C.  A.  437, 
62  U.  S.  App.  51,  79  Fed.  38;  Currier  v. 
Concord  R.  Corp.  48  N.  H.  321 ;  Poicell  v. 
Spaulding,  3  G.  Greene,  443;  Edu>arda  t. 
Bay  State  Oaa  Co.  91  Fed.  947;  Many  t. 
Beekman  Iron  Oo.  9  Paige,  188 ;  Leuiia  r.  St. 
AJbane  Iron  d  Steel  Worka,  60  Vt.  477; 
Maatera  v.  Boaaie  Lead  Min.  Co.  2  Sandf. 
Ch.  303 ;  Vermilyea  v.  Fulton  Bank,  1  Paige, 
37;  Origga  v.  Thompson,  Ga.  Dec.  pt.  1, 
p.  146;  Hnllsolaic  v.  Johnson,  6a.  Dec.  pt. 
2,  p.  146:  Morton  v.  Oranada  Male  <6  Fe- 
male Academies,  8  Smedes  &  M.  773;  Miller 
V.  Ford,  1  N.  J.  Eq.  358;  Metier  v.  Metier, 
19  N.  J.  Ea.  467;  te  Roy  v.  Servia,  1  Cat. 
Cas.  III.;  Eimberly  t.  Sella,  3  Johns.  Ch. 
467 ;  Livingston  v.  Livingston,  4  Jcbns.  Ch. 
294;  Paraona  v.  Bowne,  7  Paige,  854;  Wood 
V.  Hathaway,  2  Ch.  Sent.  12. 

Where  the  demurrer  is  to  the  whole  bill, 
and  the  bill  is  in  itsdf  sufficient,  aside  from 
the  allegations  contained  in  it  on  which  the 
demurrer  was  taken,  the  demurrer  is  prop- 
erly orermled. 

LaOroio)  y.  May,  16  Fed.  236;  ConkUn  v. 
Wehrman,  38  Fed.  874;  United  States  v. 
Southern  P.  R.  Co.  40  Fed.  611;  Lovx  v. 
Burke,  79  Ga.  184,  3  S.  E.  449;  Gooch  v. 
Green,  102  III.  607;  Dimmock  v.  Diahy,  20 
Pick.  308;  Shearer  t.  Shearer,  50  Miss.  113; 
€1  L.  B.  A. 


Reading  t.  Stover,  32  N.  J.  Eq.  326;  Tren- 
ton Paaa.  B.  Oo.  r.  Wilson,  63  N.  J.  Eq.  677, 

32  Atl.  1 ;  Le  Roy  t.  Veeder,  1  Johns.  Cas. 
417;  Dike  V.  Greene,  4  R.  I.  285;  Sprague 
V.  Rhodes,  4  R.  L  301 ;  Whitheck  Edgar, 
2  Barb.  Ch.  106;  Blount  v.  Garen,  3  Hayw. 
(Tenn.)  88;  Orowder  v.  Denny,  3  Head, 
359;  Traiford  v.  WUktneon,  8  Tenn.  Ch. 
449. 

No  objeetionB  to  the  eonplaint  can  ba 
sustained  on  the  ground  that  the  action  is 

not  brought  by  tlu  recetver,  for  the  simple 
reason  that  the  action  la  equitable,  and  ne 
is  a  plaintiff. 

Gluck  ft  B.  ReceiYera,  1st  ed.  fi  35;  Smith, 
Receiverships,  S9  398,  406;  £»Uenv.  Sonm, 
106  Wis.  546.  82  N.  W.  545;  Michelaon  r. 
Pusroe,  107  Wis.  85,  82  N.  W.  707. 

The  statute  of  limitations  does  not  be* 
gin  to  run  on  premium  notes  until  after  an 
assessment  has  been  made. 

Smith  V.  Bell,  107  Pa.  362;  Savage  r. 
Medbury,  19  N.  ¥.  32;  White  v.  Haight,  16 
N.  Y.  310;  Howland  v.  Edmonds,  24  N.  Y. 
307;  Eichman  v.  Hereker,  170  Pa.  402,  33 
Atl.  229;  Langtoorthy  v.  Carding,  74  BCnn. 
325,  77  N.  W.  207;  Great  Western  Teleg. 

00.  T.  Gray,  122  HI.  630,  14  N.  E.  214;  Soo- 
vill  T.  Thayer,  105  U.  S.  143,  26  L.  ed.  MS; 
WonUe  T.  Hudaon,  96  Mich.  432,  66  N.  W. 
992;  Peake  t.  FnUer,  123  Mioh.  684,  82  K. 
W.  847;  Hawkins  v.  Glenn,  131  U.  8.  319, 

33  L.  ed.  184,  9  Sup.  Ct.  Rep.  739;  Glenn 
T.  Liggett,  135  U.  S.  533,  34  L.  ed.  264,  10 
Sup.  Ct.  Rep.  867 ;  Harris  v.  Gateway  Umd 
Co.  12S  Ala.  652,  29  8o.  611. 

The  assessments,  havii^  been  made  and 
confirmed,  cannot  be  attawed  collaterally. 

Gonmomcealth  Mut,  F,  Iia.  Co.  v.  Say- 
den  Broa.  60  Ndi.  636,  83  N.  W.  922;  Pmrk- 
er  V.  Stoughton  MiU  Oo,  91  Wis.  174,  64 
N.  W.  751. 

The  complaint  shows  assessments  against 
the  defendants,  a  confirmation  of  the  as- 
aessmentfl,  and  a  demand  of  payment.  "Die 
tabulated  statement  shows  t^e  amount  aa- 
sessed  against  each,  and  the  amount  remain- 
ing unpaid.  No  other  all«gationa  were  ea- 
sential  to  enable  the  court  to  render  judg^ 
ment. 

Langicorthy  v.  Garding,  74  Minn,  326,  77 
N.  W.  207;  Whitaker  v.  MeUy,  61  N.  J.  L. 

1,  38  Atl.  840;  Corey  v.  Sherman,  96  Iowa, 
114,  32  L.  R.  A.  490.  64  N.  W.  828;  McDon- 
ald V.  Roaa-Leicin,  29  Hun,  87;  Sands  t. 
Zanders,  28  N.  Y.  416;  Tobey  v.  BusaeU,  9 
R.  I.  68]  Wardle  r.  Tomuend,  76  Mioh.  886, 
4  L.  R.  A.  611,  42  N.  W.  960;  Jaefcson  T. 
Roberta,  31  N.  Y.  304. 

Assessments  made  upon  the  stockholders 
of  a  bankrupt  corporation  by  an  assignee  in 
bankruptcy,  directed  and  sanctioned  by  the 
district  court  having  jurisdiction  of  the 
bankrupt,  are  concluHve,  and  cannot  be  im- 
peached collaterally. 

Miehener  t.  Payaon,  13  Nat.  Bankr.  Reg. ' 
49.  Fed.  Cas.  No.  9,624. 

Wis.  Stat.  1898,  §  1941e,  makes  the  di- 
rectors liable  for  wilfully  neriecUng  or  re- 
fusing to  perform  any  of  the  duties  imposed 
upon  them  by  that  statute. 

There  was  no  excuse  for  not  making  the 
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necessary  assessment,  for  all  members  of 
the  company,  or,  rather,  the  insured  prop- 
erty of  ^1  members  of  the  company,  was  lia- 
ble to  aasessment  to  pay  losses. 

StcKort  V.  Lw  Mutual  F.  Ins.  Asao.  64 
Miss.  499,  1  So.  743 ;  Bundle  v.  Kennan,  79 
Wis.  492,  48  N.  W.  616;  Gores  v.  Day,  99 
Wis.  276,  74  N.  W.  787;  27  Am.  ft  Eng. 
Enc.  Law,  p.  391-V.;  Warner  v.  Petioyer, 
82  Fed.  181;  Oibbona  v.  Anderson,  80  Fed. 
S45;  BHgga  v.  Spaulding,  141  U.  8.  132,  35 
L.  ed.  662,  11  Sup.  Ct.  Rep.  924;  Hubbard 
V.  Weare,  79  Iowa,  678,  44  N.  W.  915. 

Messrs.  Wloklism  ft  Farr,  with  Messrs. 
Fnbwley,  Budy,  ft  WUcox,  for  respond- 
eota: 

A  receiver  appointed  to  wind  up  the  af- 
fairs of  an  insolvent  corporation  can  <Hily 
maintain  such  actions  as  might  have  been 
maintained  by        corporation  itself. 

High,  Receivers,  $  208;  Curtis  v.  Moll- 
henny,  58  N.  C.  (6  Jones  Eq.)  290;  MoClure 
V.  Campbell,  71  Wis.  350,  37  N.  W.  343; 
Coope  V.  Bolles,  28  How.  Pr.  10;  Falkenbaoh 
T.  Patterson,  43  Ohio  St.  399,  1  N.  E.  707. 

As  ndther  a  corporation  itself,,  nor  a 
stockholder  thereof,  can  maintain  an  action 
to  wind  up  its  affairs,  it  follows  that  a  re- 
'ceiver,  when  appointed,  cannot  do  so. 

High,  Receivers,  $  205  j  Strong  T.  Me- 
Gagg,  55  Wis.  624,  13  N.  W.  896;  State  ex 
rel.  Shepard  v.  Sullivan,  120  Ind.  197,  21 
N.  £.  1093,  22  N.  E.  326;  Binokley  t.  Pfia- 
ter,  83  Wis.  64,  68  K.  W.  21. 

The  liability  of  offlcers  and  directors,  im- 
posed by  S§  1765,  1906,  1936,  and  1941,  is 
to  the  particular  creditor  sustaining  dam- 
age. Such  a  liability  is  not  a  corporate  as- 
set. 

Steaart  v.  Lea  Mutual  F.  Ins.  Asso.  64 
Miss.  499,  I  So.  743;  EUlen  v.  Bcrnea,  106 
Wis.  646,  82  N.  W.  636. 

The  various  allegations  of  oonsinracy, 
fiulure  to  make  asseesments,  borrowing  mon- 
ey,  doing  business  outside  of  the  state, 
charging  insufficient  rate,  etc.,  unaccompa- 
nied by  auctions  of  damage  and  loss  to 
the  corporation,  do  not  consutute  a  cause 
of  action. 

Foster  v.  Taggart,  54  Wis.  391,  11  N. 

W.  793. 

Any  cause  of  Mti<m  which  m^d^t  haro  ex- 
isted against  the  officers  and  directors  of 
tiie  Mutual  Fire  Association  of  Eau  Claire 
for  malfeasance,  conversion,  or  neglect  of 
duty  is  barred  by  the  six  years*  statute  of 
limitations. 

First  Jfat.  Bank  v.  King,  60  Kan.  733, 
67  Pac.  952;  Williams  v.  Halliard,  38  N. 
J.  Eq.  383;  Landis  v.  Saaton,  105  Mo.  486, 
16  S.  W.  912;  Rs  Lands  AOotmmt  Co. 
[1894]  1  Ch.  016;  Mason  r.  Henry,  83  Hun. 
646,  31  N.  Y.  Supp.  1088 ;  Wallace  v.  Lin- 
coln 8av,  Bank,  89  Tenn.  630,  IS  S.  W.  448; 
Baker  v.  Cummings,  169  U.  S.  189,  42  L. 
ed.  711,  18  Sup.  Ct.  Rep.  367;  Danville,  H. 
d  W.  B.  R.  Co.  V.  Kase,  41  W.  N.  C.  411,  39 
Atl.  309;  Cullen  v.  Coal  Greek  Min.  d  Mfg. 
Co.  (Tenn.  Ch.  App.)  42  S.  W.  693;  Baker 
V.  Ailas  Bank,  9  Met.  197 ;  Hughes  t.  Brown, 
88  Tenn.  578,  6  L.  R.  A.  480,  13  S.  W.  286; 
Sperin^s  Appeal,  71  Pa.  11,  10  Am.  B^. 
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684;  Thompson,  Liability  of  Officers,  309; 
Merrill  v.  Montioello,  66  Fed.  165;  Pier- 
Bon  V.  Morgan,  20  Abb.  N.  C.  428;  PiersiM 
V.  MoGurdy,  100  N.  Y.  608,  2  N.  E.  616; 
Price  V.  Mulford,  107  N.  Y.  308.  14  N.  £. 
298;  NewBon  v.  Bartholomew  County,  103 
Ind.  526.  3  N.  E.  163;  Wilmerdtng  v. 
Russ,  33  Conn.  68;  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90,  11  Am.  Dec.  417;  Best  v. 
Campbell,  62  Fa.  476;  Boater  v.  Moses,  77 
Me.  465,  52  Am.  Rep.  783,  1  Atl.  350;  Wood, 
Limitation  of  Actions,  S  58 ;  Wheeler  v. 
Piper,  66  N.  O.  (3  Jones  Eq.)  249;  Sheldon 
V.  Keokuk  Jforthem  Line  Packet  Co.  10 
Biss.  470,  8  Fed.  769;  Link  t.  MeLeod,  194 
Fa.  566,  46  Atl.  340;  4  Thomp.  Corp.  S 
4495;  Morawetz,  Priv.  Corp.  i  271;  Co<&, 
Stock  ft  Stockholders,  {  701  j  Peabody  v. 
Flint.  6  Allen,  52;  Fomam  v.  Brooks,  9 
Pick.  212;  Carrol  v.  Oreen,  92  U.  S.  609,  23 
L.  ed.  738;  6  Thomp.  Corp.  5  7839;  State  ea 
rel.  Watson  v.  Standard  Oil  Go.  49  Ohio'  St. 
137,  16  L.  R.  A.  146,  30  N.  E.  279;  First 
Hat.  Bank  v.  Qreene,  64  Iowa,  446,  17  N. 
W.  86.  £0  N.  W.  754. 

The  statute  of  limitations  runs  as  to  each 
defendant  until  the  summons  is  actually 
served  upon  him. 

Wis.  Rev.  Stat.  5S  4239,  4240;  Green  v. 
Sanford,  34  Neb.  363,  61  N.  W.  967;  Miller 
V.  M'Intyre,  6  Pet.  61,  8  L.  ed.  320;  Wig- 
ion  V.  Smith,  57  Neb.  299,  77  N.  W.  772; 
Harrison  v.  McCormick,  122  Cal.  651,  66 
Pac.  692;  13  Eno.  PI.  ft  Pr.  196;  Bell's  Ap- 
peal, 116  Fa.  88,  8  Atl.  177;  Levy  v.  WO- 
cow,  96  Wis.  131,  70  N.  W.  1109. 

The  commencement  of  the  original  aetion 
against  the  defendant  insurance  company 
for  the  purpose  of  8e<]uestrating  its  assets 
did  not  stop  the  running  of  the  statute  in 
favor  of  the  officers,  directors,  and  jpolicy 
holders  on  their  allied  personal  liability. 

High,  Receivers,  S  205;  WAolen  t.  Oor- 
<2on,  37  C.  C.  A.  70.  95  Fed.  305;  Great 
Western  Teleg.  Go.  v.  Purdg,  83  Iowa,  430, 
50  N.  W.  45. 

Any  right  of  action  the  corporation,  its 
receivers,  or  its  creditors,  may  have  had 
against  the  policy  holders  for  the  unpaid 
balance  of  their  premium  notes,  or  for  mon- 
eys improperly  paid  for  dividends  or  un- 
earned premiums,  accrued  immediately  on 
the  insolvency  of  the  company,  and  is,  tnere- 
fore,  barred  by  the  six  years'  statute  of  lim- 
itations. 

Mutual  Guaranty  F.  Ins.  Go.  v.  Barker, 
107  Iowa,  143,  77  N.  W.  868;  Farmers'  d 
M.  Ins.  Co.  V.  Smith,  63  111.  187 ;  Given  v. 
Retter,  162  Pa.  638,  29  Atl.  703;  Schimpf 
V.  Lehigh  Valley  Mut.  Ins.  Go.  86  Fa.  373; 
hyooming  Ins.  Co.  v.  Oom.  10  W.  N.  C.  230. 

The  assessment  made  Boyd  as  receiver, 
more  than  six  years  after  the  cessation  of 
business  of  Uie  mutual  fire  association,  is 
a  nullity. 

McCuily  V.  Pittsburgh  d  C.  R.  Co.  32  Pa. 
25 ;  Pittsburgh  d  C.  R.  Go.  v,  Byers,  32  Pa. 
22,  72  Am.  Dec.  770;  Hamilton  v.  Clarion, 
M.  d  P.  R.  Go.  144  Pa.  34,  sub  nom.  Hamil- 
ton v.  Jackson,  13  L.  R.  A.  779,  23  Atl.  53; 
Great  Western  Teleg.  Co.  r.  Purdy,  83  Iowa. 
430,  SO  X.  W.  46. 
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If  this  is  an  action  under  the  statute  to 
wind  up  the  affairs  of  the  insolyent  corpo- 
ration, then  the  right  of  the  present  cred- 
iton  to  bring  swih  action,  and  to  make  Its 
members,  i^cers,  and  directors  parties  there- 
to, accnwd  immeidiately  on  the  insolvency  of 
the  company,  without  the  necessity  of  an 
assessment  being  made. 

Barrick  v.  Wiford,  47  Ohio  St.  180,  24 
N.  E.  259;  King  v.  Armstrong,  50  Ohio  St. 
222,  34  N.  E.  164;  Hollingahead  v.  Wood- 
tcard,  107  N.  Y.  101,  13  N.  E.  621;  Washing- 
ton Bav.  Bank  r.  Butokert'  <£  D.  Bank,  107 
Mo.  133.  17  S.  W.  644;  8hackamaaon  Bank 
T.  Dougherty,  20  W.  K.  C.  297;  I  Cook, 
Corp.  S  196,  note;  EateK  t.  Daina,  101  U. 
S.  205,  26  L.  ed.  886;  Tmmg^aoB  Kelly 
Island  Lime  Co.  40  Ohio  St.  663.  33  N.  E. 
234;  McDonnell  v.  Alabama  Qold  L.  Ina.  Co. 
8S  Ala.  401,  5  So.  120;  Gareaohe  t.  Leicia, 
93  Mo.  197,  6  S.  W.  54;  Franklin  8av.  Bank 
T.  Bridgea  (Pa.)  6  Cent.  Rep.  765,  8  Atl. 
611;  GI«nn  T.  Dorsheimer,  23  Fed.  696; 
Wehher  v.  Hovej/,  108  Mich.  49,  65  N.  W. 
619;  Glenn  t.  Prieat,  28  Fed.  907;  Oitieens 
d  M.  8av.  Bank  A  T.  Co.  t.  Oilleapie,  116 
Pa.  564,  9  Atl.  73. 

It  appears  upon  the  face  of  the  complaint 
that  the  plaintiffs  have  been  guilty  of  laches 
by  permitting  the  statute  of  limitations  to 
run  in  favor  of  the  officers  and  directors, 
who  would  otherwise  have  been  liable.  Un- 
der such  circumstances  a  court  of  equity  will 
deny  plaintiffs  any  relief. 

Sheldon  T.  RockweU,  9  Wis.  168,  76  Am. 
Dee.  269;  Sable  t.  Maloney,  48  Wis.  331,  4 
N.  W.  479;  Combs  v.  Scott,  76  Wis.  662, 
45  N.  W.  532;  KoUter  v.  Albrecht,  82  Wis. 
68,  61  N.  W.  1124;  Hammond  v.  Hopkins, 
143  U.  S.  224,  36  L.  ed.  134,  12  Sup.  Ct.  Rep. 
418;  Oalliher  v.  Cadtcell,  145  U.  S.  368, 
36  L.  ed.  728,  12  Sup.  Ct.  Rep.  873;  Wil- 
lard  V.  Wood,  164  U.  8.  502,  41  L.  ed.  631. 
17  Sup.  a.  Rep.  176;  Penn.  Mut.  L.  Ina.  Co. 
V.  Austin,  168  U.  S.  686,  42  L.  ed.  626,  18 
Sup.  Ct.  Rep.  223. 

In  a  suit  to  collect  an  assessment  the  com- 
plaint must  allege,  and  the  evidence  show, 
that  the  loss  to  be  paid  with  the  proceeds 
accrued  during  the  membership  of  the  per- 
son asBessed. 

Manlove  v.  Nate,  39  Ind.  289;  Whitman 
V.  Mason,  40  Ind.  189 ;  Embree  v.  Bhideler, 
36  Ind.  433;  Oreat  Falls  Hut.  F.  Ina.  Co. 
T.  Harvest,  45  N.  H.  292;  Ouykendall  t. 
Coming,  88  N.  Y.  139;  Am.  Dig.  -1899,  p. 
2403;  Thomas  v.  Wkallon,  31  Barb.  172; 
Berriman,  Ins.  Dig.  184;  Detroit  Manufac- 
turers' Mut.  F.  Ins.  Co.  V.  Merrill,  101  Mich.  | 
393,  59  N.  W.  661;  Wis.  Rev.  Stat.  S  1S41 ; 
Davis  V.  Shearer,  90  Wis.  256,  62  N.  W. 
1050. 

On  motion  for  rehettring. 
An  officer  and  director  of  a  corporation  is 
not  a  trustee  of  an  express  trust  so  as  to 
pre\'ent  the  operation  of  the  statute  of  Urn- 

itntions. 

Pom.  Eq.  Jur.  S8  1044  et  aeg.,  1089;  10 
Am.  &  Eng.  Enc.  }jaw.  pp.  73-76;  Kane  v. 
Bloodffood,  7  Johns.  Ch.  90,  11  Am.  Dec. 
417;  ^Upcring's  Appeal,  71  Pa.  11,  10  Am. 
Rep.  084;  Williama  v.  HalUard,  37  N.  J. 
61  L.  R.  A. 


Eq.  378 ;  Landis  v.  Saaton,  105  Mo.  486,  16 
8.  W.  912;  Cullen  v.  Coal  Creek  Min.  A 
Mfg.  Co.  {Tenn.  Ch.  App.)  42  S.  W.  693; 
Wallatx  V.  Linaoln  Bav.  Bank,  89  Tenn.  630» 
15  S.  W.  463;  Morawetz,  Priv.  Corp.  $| 
616.  271;  Baker  v.  Atlaa  Bank,  9  Met.  197; 
Boater  v.  Moaea,  77  Me.  466,  62  Am.  Rep. 
783,  1  At!.  360;  Fierson  r.  MoOurdy, 
Hun,  526,  Affirmed  in  100  N.  Y.  608,  2  N.  E. 
615;  Netoson  v.  Bartholomew)  County,  103 
Ind.  526,  3  N.  E.  163;  Wood,  Limitation  of 
Actions,  S  58;  Pom.  Eq.  Jur.  1044;  Link 
v.  McLeod,  194  Pa.  666,  46  AU.  340;  Coolc^ 
Stock  &  Stockholders,  S  701  j  6  Thomp.  C!orp. 
S  7839. 

A  technical  trustee  (against  whom  the 
statute  does  not  run)  can  only  be  created, 

whether  of  real  or  personal  property,  1^  a 
formal  instrument  which  passes  the  l^al 
title  to  the  trust  estate,  and  contains  a 
proper  declaration  of  the  trust. 

Hill,  Trustees,  p.  63;  Story,  Eq.  Jur.  2d 
ed.  S  1089;  Strong  t.  Oordon,  96  Wli.  480, 
71  N.  W.  886. 

The  statute  of  limitations  apidiea  to  any 
and  all  trusts  created  by  fiction  of  lav. 

Angel],   Limitation  of  Actions.   {  468; 
Wood,  Limitation  of  Actions,  9  68;  Carroty 
v.  Oreen,  92  U.  S.  609,  23  L.  ed.  738;  Prico 
V.  Mulford,  107  N.  Y.  303,  14  N.  E.  298. 

Corporate  property  does  not  become  a 
trust  fimd  for  the  benefit  of  corporate  cred- 
itors, even  though  the  oorporation  be  in- 
solvent; and  ita  directors  do  not  become 
trustees  of  such  property  until  the  company 
ceases  to  be  a  gtnng  concern,  or  cessation  of 
business  is  so  unmuent  that  its  officers  and 
directors  know,  or  ought  to  know,  that  it 
cannot  longer  continue. 

Ballin  v.  Merchants  Exoh.  Bank,  89  Wis. 
286.  27  L.  R,  A.  367.  61  N.  W.  1118;  fori 
V.  Hill,  92  Wis.  188,  66  N.  W.  115;  South 
Bend  Chilled  Plow  Co.  v.  George  C.  Cribb 
Co.  97  Wis.  230,  72  N.  W.  749;  Oilman 
Orosa,  97  Wis.  228,  72  N.  W.  885;  Binz  r. 
Van  Dusen,  96  Wis.  508,  70  N.  W.  657; 
Slack  V.  yorthipeatern  Nat.  Bank,  103  Wis. 
57,  79  N.  W.  51;  Hamilton  v.  ifenominee 
Falls  Quarry  Co.  106  Wis.  360,  81  N.  W. 
876;  Olenwood  Mfg.  Co.  v.  Byrne,  109  Wis. 
362,  86  N.  W,  432;  Marvin  v.  Anderson,  111 
Wis.  387,  87  N.  W.  226. 

OMsodar,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  numerous  claims  made  against  the 
very  numerous  defendants,  the  variety  of 
questions  involved,  and  the  mixed  condition 
I  of  the  things  alleged,  have  called  for  and 
received  the  very  careful  consideration  of  all 
tlie  members  of  the  court.  For  the  delay 
in  deciding  the  case  the  writer  assumes  the 
responsihility.  Counsel  for  the  plaintiff 
have,  in  their  brief,  classified  the  thirteen 
demurrers  according  to  the  nature  of  the 
claims  made  against  the  respective  demur- 
rants, and  numbered  them  from  1  to  13, 
consecutively,  as  they  appear  in  the  record. 
Counsel  for  the  defendants  have  acquiesced 
in  such  classification,  and  given  their  views 
in  respect  to  the  same.  For  convenience, 
and  to  avoid  confusion,  we  shall  keep  in 
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view  such  cUsBificatioii,  but  not  in  the  or- 
der stated  by  counsel.  The  most  important 
question  presented  is  whether  the  amended 
complainc  states  a  cause  of  action,  not 
barred  by  the  statutes  of  limitation  against 
any  of  the  defendants. 

1.  Six  of  the  demurrers  call  upon  us  to 
answer  the  question  as  to  whether  soch 
amended  complaint  states  such  cause  of  ac- 
tion against  the  parties  named  as  demur- 
rants who  at  one  time  held  policies  in  the 
corporation.  Under  the  repeated  and  recent 
adjudications  of  this  court  there  can  be  no 
question  but  what  this  must  be  regarded  as 
a  creditor's  suit,  brought  in  equity,  under 
the  statutes,  to  wind  up  the  ajfairs  of  an 
insolvent  corporation.  Kev.  Stat.  1898,  §{ 
Such  being  the  nature  of  the 
action,  all  Uie  rights  and  liabilities  of  cred- 
itors, officers,  stockholdefs,  and  members 
vexe  to  be  worked  out  in  this  suit.  Qager 
V.  Bank  of  Edgerton,  101  Wis.  593,  77  N.  W. 
fl20;  Qager  v.  Maraden,  101  Wis.  598,  77 
N.  W.  U22;  Foster  v.  Poaaon,  105  Wis.  90, 
«1  N.  W.  123;  Finney  r.  Guy,  106  Wis.  £S6, 
40  L.  R.  A.  48fi,  82  N.  W.  596;  KUUn  v. 
Barnes,  106  Wis.  546,  82  N.  W.  536;  Gorea 
v.  Field,  109  Wis.  408,  84  N.  W.  867,  85 
X.  W.  411;  Gager  v.  Paul,  111  Wis.  838,  87 
N.  W.  875.  Under  such  statutes  the  corpo- 
ration was  adjudged  insolvent,  and  a  re- 
ceiver was  appointed  November  15,  1890. 
The  statute  provides  that,  "whenever  any 
corporation  .  .  .  authorized  by  law  to 
make  insurance  shall  become  insolvent  or 
unable  to  pay  its  debts,  or  shall  neglect  or 
refuse  to  pay  its  notes  or  evidence  of  debts 
on  demand,  or  shall  have  violated  any  of 
the  provisions  of  its  act  of  incorporation  or 
of  any  other  law  binding  on  such  corpora- 
tion,  any  court  having  jurisdiction  may,  by 
injunction,  restrain  such  corporation,  and 
its  officers,"  etc.  S  3218.  The  statute  fur- 
ther provides  that  "such  injunction  may  be 
issued  upon  the  commencement  of  an  action 
for  the  pfrpose  of  closing  up  the  business 
■of  sudi  corporation  ...  by  any  cred- 
itor or  stockholder  of  sueb  corporation,  or 
at  any  time  thereafter  upon  proof  of  the 
facts  required  to  authorize  the  issuing  of  the 
same.  The  court  may,  in  any  stage  of  such 
action,  apjwint  one  or  more  receivers  to  take 
charge  of  the  property  and  effects  of  such 
corporation,  and  to  collect,  sue  for,  and  re- 
cover the  debts  and  demands  that  may  be 
due,  and  the  property  that  may  belong,  to 
aucb  corporation,  who  shall  in  all  respects 
possess  tne  powers  and  authority  conferred, 
and  be  subject  to  all  the  obligations  imposed, 
upon  receivers  in  other  cases,  and  in  all  re- 
spects be  subject  to  the  control  of  the  court." 
§  3219.  So,  the  statute  further  provides 
that  "whenever  any  creditor  of  any  corpora- 
tion shall  seek  to  charge  the  directors,  trus- 
tees, or  other  officers  or  stockholders  there* 
of  on  account  of  any  liability  created  by  law 
he  may  commence  and  maintain  an  action 
for  that  purpose  in  the  circuit  court,  and 
may,  at  his  election,  join  the  corporation  in 
such  action."  §  3223.  In  such  an  action 
the  statute  further  provides  that  "if  the 
property  of  such  corporation  shall  be  in- 
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sufficient  to  discharge  its  debts,  the  court 
shall  proceed  to  compel  each  stockholder  to 
pa^  in  the  amount  due  and  remaining  un- 
paid on  the  shares  of  stock  held  by  him,  or 
so  much  thereof  as  shall  be  necessary  to 
satisfy  the  debts  of  the  corporation."  S 
3226.  A  member  of  such  mu^ial  insurance 
corporation  must  be  regarded  in  a  similar 
position  to  a  stockholder  of  such  association. 

The  corporation  having  been  adjudged  in- 
solvent, and  a  receiver  thus  appointed,  the 
right  to  enforce  any  liability  against  its 
members  thereupon  accrued.  Such,  in  effect, 
is  a  recent  ruling  of  this  court.  Booth  v. 
Dear,  96  Wis.  516,  519-621,  71  N.  W.  816. 
Thus,  in  an  opinion  by  Mr.  Justice  Brewer, 
in  the  Federal  court,  it  was  held  that, 
"where  an  insolvent  corporation  ceases  to 
do  business,  and  assigns  all  its  property,  in- 
cluding unpaid  stock  subscriptions,  to  trus- 
tees for  the  benefit  of  its  creditors,  the  lia- 
bilitv  of  its  stockholders  at  once  becomes 
absolute,  and  the  statute  of  limitations  be- 
gins to  run  in  their  favor,  and  against  such 
creditors  and  trustees,  immediately."  Glem 
V.  Doraheimer,  23  696.    If  a  cause  of 

action  accrued  against  any  of  such  members 
at  that  time,  then  tiie  statute  of  limitation 
began  to  run  in  favor  of  such  member  at 
that  time.  Rev.  Stat.  1898,  gS  4219,  4222. 
Thus,  it  is  stated  by  a  standard  text  writer 
that,  "where  the  liability  of  the  sharehold- 
er is  immediate  and  primary,  and  not  con- 
tinent on  the  obtaining  of  a  judgment 
against  the  corporation,  it  is  clear  that  the 
statute  of  limitations  b^ns  to  run  in  favor 
of  the  shareholder  when  the  debt  matures 
against  the  corporation."  Cktok,  Stock, 
Stockholders  &  Corp.  Law,  3d  ed.  p.  301,  { 
225.  It  is  held  in  Ohio  that,  "where  a  com- 
pany has  become  insolvent,  and  made  an 
assignment  of  all  its  property  for  the  ben- 
efit of  its  creditors,  the  right  of  the  credi- 
tors, or  any  of  them,  then  accrues  to  com- 
mence suit  against  the  stockholders  on  their 
liability  under  the  statute,  without  any  pri- 
or proceeding  against  the  company ;  and  the 
statute  of  limitations  begins  to  run  from 
that  time  against  the  right  of  action."  Bar- 
rick  V.  Qifford,  il  Ohio  St.  180,  24  N.  E. 
259.  To  the  same  eflfect,  Younglove  v.  Kelly, 
Island  Lime  Co.  49  Ohio  St.  663,  33  X.  E. 
234;  Davidson  v.  Rankin,  34  Cal.  503;  StU- 
phen  V.  Ware,  45  Cal.  110;  Bank  of  San 
Luis  Obispo  v.  Pact'^c  Coaat  8.  8.  Co.  103 
Cal.  594,  596,  37  Pac.  499;  Coming  v.  Ifo- 
Cullough,  1  N.  Y.  47,  49  Am.  Dec.  287 ;  Hoi- 
lingshead  v.  Woodicard,  107  N.  Y.  96,  13 
N.  E.  621 ;  Washington  Sav.  Bank  v.  Butch- 
ers' &  D.  Bank,  107  Mo.  133,  17  S.  W.  644. 
In  a  Michigan  case  it  is  held  that  "the  stat- 
ute of  limitations  begins  to  run,  as  against 
such  right  of  aeti<m  Immediately  upon  the 
dissolution  of  the  corporation  and  the  ap- 
pointment of  a  receiver."  Webber  v.  Hovey, 
108  Mich.  49,  65  N.  W.  619.  Thus,  it  has 
been  held  in  the  Supreme  Court  of  the  Unit- 
ed States  that  "the  statute  of  limitations  is 
a  bar  to  a  suit,  brought  four  years  after  a 
bank  in  South  Carolina  had  permanently 
suspended  specie  payments,  a  holder  of 
its  notes,  to  enforce  the  individual  liability 
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of  the  stockholders."  Terry  t.  McLure,  103 
U.  S.  442,  26  L.  ed.  403.  We  must  hold  that 
the  statute  of  limitations  began  to  run  in 
favor  of  the  policy  holders  in  question  "No- 
vember 15,  1S90.  All  of  such  policies  were 
issued  between  October  14,  1885,  and  August 
1,  1890.  None  of  the  defendants  who  joined 
in  the  six  several  demurrers  mentioned  were 
made  parties  to  this  action  until  after  May 
8,  1900.  Until  they  were  so  made  parties, 
and  the  summons  issued  against  them,  the 
statute  of  limitations  did  not  stop  running 
in  their  fovor;  and  this  is  so  to  each  of  the 
six  groups  of  such  defendants.  This  has  re- 
cently, in  elTect,  been  so  decided  by  this 
court.  Oager  v.  Paul,  111  Wis.  638,  647, 
848,  87  N.  W.  876.  It  is  unnecessary  to  add 
anything  to  what  is  there  said  in  the  opin- 
ion of  Mr.  Justice  Dodge.  As  indicated  in 
the  statement  of  facts,  twenty-five  of  such 
policies  were  issued  and  paid  for  at  the  time 
of  delivery  in  cash,  and  continued  for  one 
year  or  less.  The  others,  and  by  far  the 
greater  number,  were  issued  on  the  mutual 
plan,  and  to  continue  for  three  or  five  years, 
for  which  premium  notes  were  given,  liable 
to  assessments  for  losses  and  expenses  from 
time  to  time  as  they  accrued.  This  court 
has  held,  in  effect,  that,  where  insolvency 
occurs  during  the  defendant's  insurance  in 
such  mutual  lire  insurance  company,  the  ac- 
tion of  the  court,  under  the  sututes  cited, 
in  adjudging  such  insolvent^  and  grantii^ 
an  injunction  and  appointing  a  receiver, 
operates  to  cancel  sucti  policy  and  all  other 
existing  policies  in  such  company.  Davis 
V.  Shearer,  90  Wis.  260,  255,  62  N.  W.  1050; 
Dewey  v.  Davis,  82  Wis.  500,  62  N.  W.  774. 
The  principle  upon  which  those  two  cases 
were  decided  seems  to  be  applicable  here. 
So  there  is  an  additional  reason  why  the 
statute  of  limitations  began  to  run  against 
all  of  such  policy  holders  November  16, 
1890;  and  the  right  of  action  was  complete- 
ly barred,  as  to  them,  before  they  were 
made  parties  to  the  action.  The  nine  de- 
fendants who  joined  in  demurrer  No.  3  at 
one  time  held  such  cash  policies  which  were 
surrendered  before  the  expiration  of  the 
year,  and  it  is  here  sou^t  to  recover  from 
them  the  unearned  premium.  We  must  hold 
that  the  complaint  fails  to  state  facts  suflB* 
cient  to  constitute  a  cause  of  action,  not 
barred  by  the  statute  of  limitations,  as 
against  such  nine  demurrants;  and  for  that 
reason  such  demurrer  was  properly  sus- 
tained. The  same  is  true  with  demurrer 
No.  4,  where  it  is  sought  to  charge  the  non- 
resident demurrants  with  liability  on  suoh 
premium  notes  given  by  them  for  nidi  mu- 
tual policies.  The  same  is  true  with  de- 
murrer Ko.  6,  where  it  is  sought  to  charge 
a  large  number  of  resident  demurrants  by 
reason  of  assessments  made  upon  such  pre- 
mium notes.  The  same  is  true  with  de- 
murrer No.  6,  where  it  is  sought  to  recover 
from  such  demurrants  unlawful  dividends 
paid  to  them  at  various  times  between  1887 
and  1890.  The  same  is  true  with  demurrer 
No.  11,  where  it  is  sought  to  charge  certain 
resident  demurrants  by  reason  of  assess- 
ments made  upon  such  pranium  notes,  and 
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also  to  recover  back  from  some  of  them 
moneys  paid  ~  as  pretended  dividends  and 
unearned  premiums.  The  same  is  true  with 
demurrer  Mo.  13,  where  it  is  sought  to 
charge  the  demurrant  by  reason  of  an  assess- 
ment upon  such  premium  note  for  a  policy 
dated  December  10,  1888. 

2.  Five  of  the  demurrers  call  upon  us  to 
determine  whether  the  amended  complaint 
states  facts  sufficient  to  constitute  a  cause 
of  action,  not  barred  by  the  statute  of  lim- 
itations, against  the  officers  «id  directors 
of  the  corporation.  There  can  be  no  question 
but  what  the  allegations  of  their  miscon- 
duct and  malfeasance  do  constitute  a  cause 
of  action  against  them.  The  important 
question  is  whether  such  cause  of  action  is 
barred  by  the  statute  of  limitations.  Coun- 
sel for  the  plaintiffs  claims  that  the  cause 
of  action  did  not  accrue  in  favor  of  the  cred- 
itors who  are  plaintiffs  until  they  discovered 
the  facts  constituting  the  fraud.  Rev.  Stat. 
1898,  %  4222,  subd.  7.  To  this  counsel  for 
the  defendants  reply  that,  if  there  were  any 
facts  to  prevent  the  running  of  the  statute^ 
the  burden  was  on  the  plaintiffs  to  plead 
and  prove  them.  Rowell  v.  Horcell,  15  Wis. 
56;  Tucker  v.  Lovejoy,  73  Wis.  66,  40  N. 
W.  627.  But  there  is  another  view  of  the 
question,  which  seems  to  be  a  complete  an- 
swer to  the  contention  that  the  statute  is  a 
bar  to  such  cause  of  action,  A  learned  and 
able  text  writer  states,  in  effect,  that  the 
correct  view,  as  clearly  deduced  from  the 
mass  of  decisions  on  the  subject,  is  that  the 
officers  and  directors  of  a  corporation  are,  in 
equity,  trustees  of  au  express  trust  for  the 
benefit  of  shareholders  and  creditors,  and 
hence  are  within  the  principle  that  the  stat- 
ute of  limitations  does  not  run  in  favor  of 
such  trustees  as  against  the  cestui  gue  truat, 
3  Thomp.  Corp.  }  4128.  That  such  officers 
and  directors  are  such  trustees  seems  to  be 
well  established.  Simons  v.  Vulcan  OH  <£ 
Min.  Go.  61  Pa.  202,  100  Am.  Dec.  628 ;  Pear- 
son v.  Concord  R.  Corp.  62  N.  H.  637 ;  Sweeny 
V.  Wheeling  Orape  Sugar  <£  Ref.  Co.  30  W. 
Va.  443,  4  S.  E.  431 ;  Farmers'  d  M.  Bank  v. 
Downey,  53  Cal.  466,  31  Am.  Rep.  62;  Wide- 
eraham  v.  Crittenden^  93  Cal.  17,  28  Pac. 
788 ;  Bank  of  MutwU  Bedemption  t.  Hill,  50 
Me.  385,  96  Am.  Dec.  470;  BUia  v.  Ward,  137 
III.  509,  25  N.  E.  530.  This  court  has  ex- 
pressly held  that  "the  directors  and  officers 
of  an  insolvent  corporation  are  trustees  for 
the  creditors,  and  must  manage  its  property 
and  assets  with  strict  regard  to  their  inter- 
ests." Haywood  v.  Lincoln  Lumber  Co.  04 
Wis.  639,  26  N.  W.  184.  The  trust-fund 
doctrine,  so  called,  recognized  in  that  ease, 
must  be  regarded  as  modified  so  far  as  cred- 
itors of  a  going  corporation  are  concerned. 
Ballin  v.  Merchants*  Bsech.  Bank,  89  Wis. 
286,  27  L.  R.  A.  357,  61  N.  W. 
1118;  Hinx  v.  Van  Dusen,  95  Wis. 
503,  607-509,  70  N.  W.  667;  Slack  v. 
Northwestern  Nat.  Bank,  103  Wis.  57,  79  N. 
W.  51.  But  there  is  no  doubt  but  what  the 
managing  officers  of  a  corporation  are  at  all 
times  trustees  for  the  corporation  and  its 
stockholders,  and  also  for  the  creditors  after 
the  corporation  is  adjudged  instdvent.  Ibid. 
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In  fact,  OUT  statute  on  the  subject,  which  is 
much  broader  than  in  some  states,  provides, 
among  other  things,  that  "express  trusts 
may  be  created:  .  .  .(5)  For  the  benefi- 
cial interests  of  any  person  or  persons  when 
such  trust  is  fully  expressed  and  clearly  de- 
fined upon  the  face  of  the  instrument  cre- 
ating it."  Rev.  Stat.  1898,  $  2081,  subd.  5, 
The  trust  in  the  case  at  bar  was  necessarily 
and  from  the  very  nature  of  the  corporation, 
"fully  expressed  and  clearly  defined"  in  the 
articles  of  incorporation.  We  must  hold  that 
the  officers  and  directors  of  the  association 
were  trustees  of  an  express  trust.  It  follows 
that  the  statute  of  limitations  did  not  run 
in  their  favor  against  the  creditors  of  the 
corporation.  This  court  has  expressly  held 
that  "the  statute  of  limitations  has  no  appli- 
cation in  the  case  of  an  express  trust  where 
there  has  been  no  denial  or  repudiation  of  the 
trust."  Bostioick  v.  Dickson,  65  Wis.  593, 
26  N.  W.  549 ;  Williams  v.  WHiiams,  82  Wis. 
393,  399.  52  N.  W.  429;  Fatccett  v.  Fawcett, 

85  Wis.  332.  55  N.  W.  406;  Taylor  v.  Hill, 

86  Wis.  99,  106,  66  N.  W.  738.  Counsel  for 
the  defendants  cite  a  large  number  of  cases 
said  to  be  to  the  contrary,  but,  bo  fttr  as  we 
have  examined  them,  they  are  in  actions  by 
the  corporation,  or  its  receiver,  or  are  other- 
wise inapplicable  or  distinguishable.  We 
must  hold  that  the  statute  of  limitations  did 
not  run  in  favor  of  any  such  officers  or  di- 
rectors. The  result  is  that  the  amended 
complaint  states  a  good  cause  of  action 
against  the  two  defendants  who  joined  in  de- 
murrer No.  1,  since  both  were  directors  and 
one  was  treaaurer.  The  same  is  true  as  to 
the  defendants  who  joined  in  demurrer  No.  7, 
including  the  executors  of  the  will  of  D. 
R.  Moon,  deceased ;  and  also  the  defend- 
ants who  joined  in  demurrer  No.  8,  including 
the  administrators  of  the  estate  of  Oeorge  B. 
Shaw,  deceased ;  and  also  the  defendants  who 
joined  in  demurrer  No.  10 ;  and  also  the  de- 
fendants who  joined  in  demurrer  tto.  12,  in- 
cluding the  executors  of  the  will  of  Ralph 
E.  Rust,  deceased, — since  in  eaeh  case  anch 
defendants  were  sought  to  be  chained  as  of- 
ficers and  directors,  or  simply  as  directors, 
or  as  the  representatives  of  such  officers  and 
directors.  We  perceive  no  good  reason  why 
such  executors  and  administrators  stand  in 
any  different  position  as  to  the  statute  of 
limitations  pleaded  than  the  deceased  officers 
whom  they  represent.  True,  the  defendants 
who  joined  in  each  of  the  two  demurrers 
last  named  were  only  directors  from  October 
15,  1885,  to  January  13,  1886,  but  they  were 
liable  for  whatever  malfeasance  tb^  were 
guilty  of  while  in  ofltoe,  notwithstanding 
tbey  had  ceased  to  be  directors  before  the 
commencement  of  the  action.  1  Morawets:, 
Priv.  Corp.  563.  The  mere  fact  that  the 
amended  complaint  seeks  to  charge  the  two 
defendants  who  joined  in  demurrer  No.  1  as 
members  of  the  corporation,  upon  which 
claims  the  statute  of  limitations  had  run, 
does  not  prevent  their  being  held  liable  as  di- 
rectors. "A  demurrer  to  the  entire  com- 
plaint is  properly  overruled  where  It  is  not 
good  as  to  one  of  the  oauses  of  action  stated." 
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Pinkum  v.  Eau  Claire,  81  Wis.  301,  51  N.  W. 
550.  So  it  is  held  that,  "where  a  complaint 
states  a  good  cause  of  action  as  to  certain 
failures  of  duty  on  the  part  of  defendant,  a 
;^eneral  demurrer  thereto  will  not  be  sus- 
tained merely  because  it  attempts,  but  fails, 
to  state  other  failures  of  duty.  Drefahl  v. 
Gonnell,  85  Wis.  109,  55  N.  W.  160.  Each  of 
the  five  demurrers  last  mentioned  is  based 
upon  another  ground,  which  will  hereinafter 
be  considered,  and  may  be  sustained. 

3.  A  large  number  of  the  members  of  the 
corporation,  including  the  Northwestern 
Lumber  Company,  joi^d  in  demurrer  No.  2. 
The  Northwestern  Lumber  Company  was  one 
of  the  plaintiffs  which  commenced  the  action 
November  13,  1890;  and  May  8,  1000,  by  or- 
der of  the  court,  it  was  made  defendant  in- 
stead of  plaintiff.  Manifestly,  the  statute  of 
limitations  did  not  run  in  favor  of  that  com- 
pany, since  it  has  been  a  party  to  the  action 
ever  since  the  suit  was  first  commenced, — 
more  than  eleven  years  ago.  This  being  so, 
the  amended  complaint  s^ted  a  good  cause 
of  action  against  that  company.  Thus,  it 
appears  that  one  of  the  demurrants  against 
wDom  a  good  cause  of  action  is  stated  is 
joined  with  a  large  number  of  members  of 
the  corporation  in  whose  favor  the  statute  of 
limitations  had  run.  This  court  has  repeat- 
edly held  that  "a  joint  general  demurrer  to 
a  complaint  for  insufficiency  on  behalf  of  sev- 
eral defendants  is  bad  if  the  complaint  states 
a  cause  of  action  against  any  onb  of  them." 
Mark  Paine  Lumber  Co.  t.  DougUu  County 
Improv.  Co.  94  Wis.  322,  325,  68  N.  W.  1013, 
and  cases  there  cited.  The  result  is  that  we 
must  hold  that  the  amended  complaint  states 
a  cause  of  action  against  the  defendants  who 
joined  in  demurrer  No.  2.  But  that  demur- 
rer is  based  upon  another  ground,  which  will 
hereinafter  be  considered,  and  may  be  sus- 
tained, it  will  be  observed  that  each  and 
every  of  tiie  twelve  oauses  of  action  men- 
tioned was  in  favor  of  the  creditorB  of  the 
corporation. 

4.  The  remaining  demurrer,  No.  9,  is  in- 
terposed by  James  A.  Smitii,  who  was  ap- 
pointed receiver  November  15,  1890,  but  who 
was  never  an  officer  or  director  of  the  cor- 
poration. The  amended  complaint  seeks  to 
charge  him  witb  having,  pnor  to  May  15, 
1891,  and  while  he  was  such  receiver,  wrong- 
fully converted  to  his  own  use  $500  belong- 
ing to  the  corporation ;  and  also  with  having 
obtained,  without  consideration,  on  Novem- 
ber 12,  1890,  and  before  his  appointment  as 
receiver,  1^281.73,  belonging  to  the  corpora- 
tion, and  converting  the  same  to  his  own  use; 
and  also  with  gross  misconduct  in  managing 
the  receivership,  wherel^  large  sums  of 
money  were  lost  to  the  corporatim.  The 
facts  alleged  in  the  amended  complaint  are 
sufficient  to  constitute  a  cause  of  action 
against  James  A.  Smith,  and  in  favor  of  the 
receiver  Boyd,  but  not  in  favor  of  the  cred- 
itors of  the  corporation.  It  therefore  stands 
as  an  independent  action  in  favor  of  the  re- 
ceiver and  against  Smith.  His  demurrer^ 
hmrever,  like  the  other  demurrers,  is  based 
uyaa  another  ground,  whidi  will  now  be  con- 
sidered. 
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5.  Each  of  the  several  demurrers  is  in  ^rt 
upon  the  ground  that  it  appears  upon  the 
moe  of  the  amended  oomplatnt  that  Beveral 
cauBBB  of  action  have  been  improperly  united. 
As  indicated,  the  amended  complaint  fails  to 
-state  facts  sufficient  to  constitute  a  cause  of 
action  as  asfainst  the  defendants  named  In 
any  one  of  the  six  demurrers  first  considered. 
It  la  well  settled  that  they  are  not  to  be  con- 
sidered in  determining  whether  several 
•causes  of  action  have  been  improperly 
united.  '  Baaaett  t.  Warner,  23  Wis.  673 ; 
Truetdell  v.  Rhodes,  26  Wis.  215;  WUtard  t. 
Iteaa,  26  Wis.  640;  Lee  v.  Simpson,  29  Wis. 
333;  Schiffer  v.  Eau  Claire,  51  Wis.  385,  8  N. 
W.  253;  Bilea  v.  JohMon,  67  Wis.  617,  30 
N.  W.  721.  It  is  only  where  the  complaint 
-states  two  or  more  good  causes  of  action  that 
a  demurrer  will  lie  for  misjoinder.  Ibid. 
As  indicated,  the  amended  complaint  states 
a  good  cause  of  action  in  ftivor  of  the  cred- 
itors and  afiainst  the  defendants  named  in 
-six  of  the  demurrers,  and  also  states  a  good 
■cause  of  action  in  favor  of  the  receiver  Boyd 
and  against  the  defendant  James  A.  Smith. 
Is  this  independent  cause  of  action  in' favor 
■of  Boyd  properly  joined  with  the  causes  of 
action  in  favor  of  the  creditors  ?  Under  the 
repeated  rulings  of  this  court  we  must  an- 
■ewer  in  the  negative.  Barnes  v.  Beloit,  19 
Wis.  93;  Pier  v.  Fond  du  Lac  County,  63 
Wis.  432,  10  N.  W.  686;  Shanahan  t.  ifodt- 
■son,  67  Wis.  276.  283.  16  N.  W.  154;  Linden 
Ijand  Co.  V.  Uihcaukee  Electric  R.  &  Light 
Co.  107  Wis.  4P3,  508,  509,  83  N.  W.  851. 
It  follows  from  what  has  been  said  that  de- 
murrers numbered  from  1,  2,  7,  8,  9,  10,  and 
12  were  each  and  all  properly  sustained,  but 
■only  upon  the  ground  that  several  causes  of 
action  are  improperly  united. 

The  appeal  from  the  order' of  the  Circuit 
■Court  refusing  to  atute  the  grounde  upon 
tchich  auch  demurrers  tcere  awtained  ia  dis- 
missed. The  several  ordcra  of  the  Circuit 
Court  sustaining  such  demurrers  are  each 
and  all  affirmed,  and  the  cause  is  remanded 
-for  further  proceedings  according  to  law. 

A  petition  for  rehearing  having  been  filed, 
BardecB,  J.,  handed  down  the  following  re- 

spoTiRe; 

A  rehearing  of  this  case  was  granted  on 
the  sole  question  of  whether  the  statute  of 
limitations  had  run  in  favor  of  the  officers 
and  directors  of  the  defendant  corporation. 
In  the  opinion  {ante,  024)  this  court  held 
that  such  statute  had  not  run,  basing  silch 
Tiolding  upon  the  proposition  tiiat  suSi  oSA- 
■cers  and  directors  were  trustees  of  an  ex- 
press trust  We  are  now  urged  to  recon- 
sider and  recede  from  that  position. 

It  abundantly  appears  from  the  complaint 
that  more  than  six  years  had  elapsed  be- 
tween the  time  of  the  commission  of  the  acts 
■for  which  such  officers  and  directors  are 
sought  to  bp  held  liable  and  the  date  they 
were  made  parties  to  this  action,  so  that,  un- 
less they  are  brought  within  some  rule  which 
prevents  the  running  of  the  statute,  they 
may  invoke  it.  and  thus  resist  the  claims 
sought  to  be  enforced  against  them.  Strictly 
speaking,  this  action  is  not  one  in  which  the 
•61  L.  R.  A. 


creditors  are  seeldnff  to  hold  the  officers  of 
the  corporation  as  trustees  for  Uiemselvee. 
It  is  rather  an  action  in  tfae  ri^t  tA  the  eor- 
poration  itself,  and  brought  by  the  creditors 
on  its  behalf  because  the  corporation  cannot 
or  will  not  sue.  It  was  not  intended,  nor  can 
it  be  fairly  inferred  from  the  former  opin- 
ion that  we  held,  that  the  officers  of  a  going 
corporation  were  trustees  of  creditors.  We 
do  not  intend  to  abate  one  jot  or  tittlefrom 
the  rule  now  firmly  established  in  this  state 
on  the  so-odled  trust-fund  doctrine.  The 
recent  cases  of  Blaak  v.  TXorihweatem  Nat. 
Bank,  103  Wis.  67,  70  N.  W.  51;  Killen  v. 
Barnes,  106  Wis.  646-672,  82  N.  W.  636,  and 
Hamilton  v.  Menominee  Falls  Quarry  Co. 
106  Wis.  352,  81  N.  W.  876,  sufficiently  indi- 
cate the  position  of  this  court,  and  by  that 
position  we  are  still  disposed  to  stand.  This 
action,  being  one  in  the  right  of  and  on  be- 
half of  the  corporation,  is  open  to  any  de- 
fense which  tfae  defendants  might  have  urged, 
had  the  conioration  itself  brought  the  suit. 
The  acts  alleged  against  the  officers  are  of 
misfeasance  and  malfeasance.  No  doubt 
can  reasonably  be  entertained  but  that  the 
corporation  might  have  brought  an  action  at 
law  at  any  time  within  six  years  after  the 
commission  thereof.  As  between  the  corpora- 
tion and  its  officers,  the  latter  were  liable  in 
a  straight  action  at  law  any  time  during  the 
six  years  next  after  their  shortctnning.  It 
ia  not  pereetved  how  the  fact  that  creditors 
must  bring  their  suit  in  equity,  when  the  cor- 
poration cannot  or  will  not  act,  changes  the 
relations  of  the  parties.  The  creditors  pos- 
sess no  greater  right  than  the  corpora- 
tion. They  are  bound  the  legal  status 
of  the  parties,  and  cannot  maintain 
this  action  unless  the  relation  between 
the  corporation  and  its  fiflloers  Is  held 
to  be  such  as  to  render  tfae  six-year  statute 
of  limitation  inapplicable. 

We  have  now  reached  the  very  heart  of  the 
controversy  between  the  parties.  The  gen- 
eral rule  of  law  was  correctly  stated  in  the 
opinion  that  "the  statute  of  limitations  has 
no  application  in  the  case  of  an  express  trust, 
where  there  has  been  no  denial  or  r^udiation 
of  the  trust."  If,  therefore,  the  officers  and 
directors  of  a  corporation  are  indeed  trustees 
of  an  express  tnut,  as  heretofore  held,  that 
ends  the  controversy.  We  are  convinced, 
however,  that  we  stated  the  rule  too  broadly 
in  the  former  opinion.  The  rule  quoted  from 
Thompson  on  Corporations  ia  not  fully  sup- 
ported by  the  authoritica.  It  is  not  easy  to 
define  with  exactness  the  precise  relation  ex- 
isting between  a  corporation  and  its  stock- 
holders, on  the  one  side,  and  the  officers  and 
directors,  on  tiie  other.  The  latter  are  cer- 
tainly not  trustees  of  an  express  trust,  un- 
der the  statute  mentioned  in  the  opinion.  In 
Lamberton  v.  Pereles,  87  Wis.  449,  459,  23 
L.  R.  A.  824,  58  N.  W.  776,  this  court,  by  the 
present  Chief  Justice,  said:  "In  this  state 
we  have  no  statute  making  the  chapter  on 
uses  and  trusts,  or  any  part  of  it,  applicable 
to  personal  property."  The  officers  of  a  cor- 
poration have  no  title  to  its  real  property,  so 
that  they  do  not  become  express  trustees  un- 
der the  statute.   Neither  have  they  tfae  legal 
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title  to  either  the  personal  property  or  the 
stock  of  tht!  corporation.  Their  reliition  to 
the  corporntiou  is  thus  defliied  in  2  Pom.  Eq. 
Jur.  g  1089:  "The  directors  and  supreme 
managing  officers  of  corporations  are  con- 
stantly spoken  of  as  trustees.  Tbey  are  not, 
however,  true  trustees,  with  the  corporation 
or  the  stockholders  as  their  true  cestui  que 
trust,  since  they  hold  neitiier  the  legal  title 
to  the  corporate  property,  nor  that  to  the 
stock.  Jn  fact,  directors  arc  clothed  iit  the 
same  time  with  a  double  character.- — that  of 
quasi  trustees  and  that  of  agents."  The 
Knglish  court,  in  Hx  parte  Chippendale,  4 
De  G.  M.  &  ti.  19-32,  speaking  of  this  rela- 
tion, saya:  "Although  directors  undoubted- 
ly stand  in  the  position  of  agents,  and  can- 
not bind  tlicir  companies  beyond  the  limits 
of  their  uuthority,  tiitn'  also  stand,  in  some 
degree,  in  the  position  of  trustees."  The  Mu- 
preme  Court  of  Pennsylvania,  considering 
this  same  question,  said:  "it  is  by  no  means 
a  well-settled  point  what  is  the  precise  rela- 
tion which  directors  sustain  to  stockholders. 
They  are  undoubtedly  said  in  many  autliori- 
tics  to  be  trustees,  but  that,  as  1  apprehend, 
is  only  in  a  general  sense,  aa  wc  term  an 
ugent  or  any  bailee  intrusted  with  the  care 
and  management  of  the  property  of  another. 
It  is  certain  that  they  are  not  technical  trus- 
tees. They  can  only  he  regarded  as  manda- 
taries," etc.  Rpcriny'a  Appeal,  71  Pa.'ll,  10 
Am.  Rep.  U84.  The  Tennessee  court  speaks 
of  the  matter  thus:  "Directors  are  not  ex- 
press trustees.  .  .  .  They  are  manda- 
taries. They  are  agents.  They  are  trustees 
in  the  sense  that  every  agent  is  a  trnstee  for 
his  principal,  and  bound  to  exercise  diligence 
and  good  faith."  Wallace  v.  Lincoln  Sav, 
Hank,  89  Tenn.  G30-649,  1.j  S.  W.  448.  See 
Pearson  v.  Concord  R.  Corp.  G2  N.  II.  537 ; 
Hank  of  Mutual  Redemption  v.  Hill,  5li  Mc. 
3S5,  Ot>  Am.  Dec.  470;  Landis  T.  Sajcton,  105 
Mo.  486,  490,  16  S.  W.  912.  Expressions  of 
this  kind  without  number  might  be  cited 
without  getting  any  nearer  exactitude  of  def- 
inition of  this  relation.  Ko  court  that  we 
are  aware  of  has  ever  denned  the  relation  as 
broadly  as  was  stated  in  the  former  opinion 
by  this  court.  We  therefore  withdraw  the 
statement  that  such  oflicers  and  directors  are 
trustees  of  an  express  trust,  as  defined  by 
Rev.  Stat.  1898,  S  2081. 

We  will  now  take  up  the  question  of 
whether  their  relation  is  such  that,  under 
the  circumstances  alleged  in  the  complaint, 
tlicy  cannot  avail  themselves  of  the  benefit 
of  the  statute  of  limitations.  At  this  point 
we  are  met  by  a  divergence  in  the  authori- 
ties. One  line  of  cases,  of  which  Willianta 
V.  McKay,  40  N.  J.  Eq.  189,  53  Am.  Kcp.  775, 
is  a  type,  holds  that  the  managers  of  a  sav- 
ings l»nk  stand  in  the  relation  of  trustees  to 
det>o9itor8.  so  that  the  statute  of  limitations 
will  not  be  a  bar  against  a  charge  of  mis- 
management on  their  part  which  had  oc- 
curred more  than  six  years  before  the  filing 
of  the  bill.  See  Ellis  v.  Ward,  137  111.  509, 
25  N.  E.  530;  Southern  Mut.  Ins.  Co.  v. 
Pike.  32  La.  Ann.  483 ;  Coxe  \.  Hunlsville 
Gaslight  Co.  lOK  Ala.  373,  17  So.  (i26j  High- 
toicer  V.  Thornton,  8  Ga.  486,  52  Am.  Deo. 
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412,  The  ruling  in  New  Jersey  case  seems  to 
have  been  based  expressly  upon  the  holding 
that  the  relation  between  the  directors  ana 
depositors,  who  were  mere  creditors,  was  sim- 
ilar to  that  of  trustee  and  cestui  que  trust, 
and  that  the  right  of  the  depositor  was  a 
purely  equitable  one.  whicli  he  could  not  en- 
force in  a  court  of  common  law.  It  is  per- 
I  fectly  evident  that  this  court  cannot  follow 
I  Lhis  decision  without  overruling  a  large  line 
i  of  eases  repudiating  the  trust-fund  doctrine. 
!  Xi'itluT  the  corporation  nor  ila  governing 
Ijody,  so  long  us  it  is  a  going  concern,  holds 
its  property  in  trust  for  creditors.  The  of- 
ficers or  directors  occupy  a  fiduciary  relation, 
demanding  care,  vigilance,  and  good  faith. 
If  they  violate  their  duty,  they  at  once  be- 
come responsible  to  the  corporation.  If  they 
are  guilty  of  misfea.sance  or  inatfcasance,  the 
latter  may  at  once  bring  an  action  at  law  to 
enforce  such  liability.  If  the  corimration  re- 
luses  to  act,  the  stockholders  before  in- 
solvency, and  tile  creditors  after  insolvency, 
may  enforce  such  liability  in  the  right  of  the 
corporation,  and  not  otherwise.  Such  right 
is  not  based  entirely  upon  the  relation  of 
trusteeship  sustained  to  the  creditors,  but 
riitlicr  upon  the  legal  right  of  the  corpora- 
tion to  compel  them  to  make  reparation  for 
their  wrong.  The  right  of  the  creditor  to  en- 
force the  rights  of  the  corporation  may  be 
said  to  rest  upon  the  so-called  fiduciary  re- 
lation which  the  oUicers  sustain  to  the  cor- 
IKiration,  and  indirectly  to  them.  The  fact 
that  the  creditor  must  sue  in  equity  does  not 
alter  the  situation.  The  application  of  the 
statute  of  limitations  in  equity  is  determined 
by  the  cause  of  action  stated,  rather  than  by 
t)ie  nature  of  relief  demanded.  Ilughes  v. 
Bruwn,  88  Tenn.  578,  587,  8  L.  R.  A.  480,  13 
8.  W.  280.  The  cause  of  action  stated  in  the 
complaint  being  one  in  the  right  of  the  cor- 
poration, and  one  which  it  might  have  en* 
forced  in  an  action  at  law,  it  becomes  sus- 
ceptible to  sucii  objections  as  the  recalci- 
trant oliiecrs  might  have  urged,  had  the  cor- 
poration brought  the  suit. 

The  case  of  Ellis  v.  Ward,  137  111.  500,  25 
N.  K.  53t>,  much  relied  upon,  is  bottomed  up- 
on two  facts  which  this  court  cannot  recog- 
nize as  substantial.  One  is  "that  the  assets 
of  a  corporation  are,  in  equity,  a  trust  fund," 
and  the  other  is  that  the  relation  between 
the  officers  and  the  corporation  has  "all  the 
t'h'Hients  of  an  express  trust."  The  case  of 
Houthcrtt  Mut.  Ins.  Co.  v.  Pike,  32  La.  Ann. 
483,  was  one  where  the  directors  intrusted 
the  accounts  and  assets  of  the  company  to 
one  who  united  in  himself  the  ollices  of  pres- 
ident and  cashier,  and  who  died  without  ren- 
dering au  account  of  his  trust.  The  court 
held  that  prescription  did  not  run  on  a  de- 
mand for  a  return  of  the  property  until  the 
heir  had  done  some  act  equivalent  to  a  repu- 
diation of  the  trust.  W'e  have  no  quarrel 
with  the  holding,  Coxe  v,  Huntsville  Gas- 
iif/kt  Co.  106  Ala.  373,  17  So.  626,  simply 
lioldfl  that  the  right  of  a  corporation  to  re- 
quire an  accounting  from  its  president,  who 
was  also  its  general  manager  and  controlled 
and  managed  all  its  afTairs  for  many  years, 
cannot  be  barred  by  the  statute  of  limita- 
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tions  when  it  is  shown  that  the  failure  to 
assert  the  right  sooner  was  due  to  the  re- 
fusal of  said  officer  to  allow  an  examination 
of  his  books,  and  to  bis  deception  and  mia- 
repreaentation  as  to  the  condition  of  cor- 
porate affairs.  The  decision  rests  upon  the 
fraud  of  the  officer,  and  misrepresentation  to 
the  governing  body.  The  case  of  BightoiDer 
V.  Thornton,  8  Ga.  486,  52  Am.  Dec.  412, 
may  be  dismissed  with  the  following  quota- 
tion from  the  opinion:  "As  to  the  statute 
of  limitations,  it  need  only  be  said  that  this 
is  a  case  of  a  direct  trust,  purely  technical, 
not  cognizable  at  law,  but  falling  within  the 
proper,  peculiar,  and  (occluBiTe  JuTiedictioa 
of  a  court  of  equity." 

This  review  of  the  authorities  cited  in  sup- 
port of  the  appellants'  i)osition  is  sufficient 
to  show  the  difficulty  this  court  must  expe- 
rience in  attempting  to  follow  them.  On  the 
other  hand,  there  is  a  clear  line  of  author- 
ities taking  a  contrary  view.  In  the  case  of 
Kane  v.  Btoodgood,  7  Johns.  Ch.  90,  11  Am. 
Dec.  417,  Chancellor  Kent  speaks  on  the  sub- 
ject ae  follows:  "The  objection  that  the  so- 
ciety held  the  money  in  question  in  the  char- 
acter of  trustees,  and  that  this  was  a  trust 
which,  upon  equity  principles,  was  not  with- 
in the  statute,  has  been  the  main  object  of 
discussion  in  the  cause;  and  there  is  ground 
for  a  good  deal  of  embarrassment  in  the  ex- 
amination of  the  question,  arising  from  the 
loose  manner  in  w&ieh  the  rule  is  often  men- 
tioned in  the  books,  and  the  want  of  consist- 
ency, as  well  as  precision,  in  the  series  of 
cases  applicable  to  the  point.  I  cannot  as- 
sent to  tne  proposition  that  all  cases  of  di- 
rect and  express  trust,  and  arising  between 
trustee  and  cestui  que  trust,  are  to  be  with- 
drawn from  the  operation  of  the  statute  of 
limitations,  notwithstanding  a  clear  and  cer- 
tain remedy  exists  at  law.  The  word  'tnut'  is 
often  used  in  a  very  broad  and  comprehensive 
sense.  Every  deposit  is  a  direct  trust. 
Every  person  who  receives  money  to  be  paid 
to  another,  or  to  be  applied  to  a  particular 
purpose  to  which  he  doeR  not  apply  it,  is  a 
trustee,  and  may  be  sued  either,  at  law  for 
money  had  and  received,  or  in  equity,  as  a 
trustee,  for  a  breach  of  trust.  Willes,  Ch. 
J.,  in  Hcott  v.  Surman,  Willes,  Rep.  404.  The 
reciprocal  rights  and  duties  founded  upon 
the  various  species  of  bailment,  and  growing 
out  of  those  relations,  .  .  .  are  all  cases 
of  express  and  direct  trust.  .  .  .  Are  all 
such  cases  to  be  taken  out  of  the  statute  of 
limitations,  under  the  notion  of  a  trust,  when 
one  of  the  parties  selects  his  remedy  in  this 
court?  A  review  of  the  decisions  will  enable 
lis,  as  I  apprehend,  to  deduce  from  them  a 
safer  and  sounder  doctrine,  and  to  establish 
upon  the  solid  foundations  of  authority  and 
policy  this  rule :  That  the  trusts  intended  by 
the  courts  of  equity  not  to  be  reached  or  af- 
fected by  the  statute  of  limitations  are  those 
technical  and  continuing  trusts  which  are 
not  at  all  cognizable  at  law,  but  fall  within 
the  proper,  peculiar,  and  exclusive  jurisdic- 
tion of  this  court."  From  his  review  of 
the  authorities,  it  may  be  said  that  as  long 
as  tiiere  is  a  continuing  and  subsisting  trust, 
adcnowle<^ed  or  acted  uptm  by  the  parties, 
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the  statute  does  not  apply,  but  if  the  trustee 
denies  the  right  of  his  cestui  que  trust,  and 
the  holding  becomes  adverse,  lapse  of  time 
from  that  period  may  constitute  a  bar  in 
equity,  but  other  trusts  which  are  the  ground 
of  an  action  at  law  are  not  exempted  from 
the  operation  of  the  statute.  Mason  v.  Ben- 
ry,  162  N.  Y.  629,  46  N.  E.  837,  was  an  ac- 
tion by  the  receiver  of  an  insolvent  insurance 
company  to  compel  a  trustee  (holding  the 
same  office  as  a  director  under  our  statutes) 
to  account  for  assets  fraudulently  misap- 
plied by  him.  The  court  held  that  tJie  re- 
ceiver, as  the  representative  of  the  corpora- 
tion, might  have  sued  the  defendant,  in  an 
action  at  law,  for  the  dama^  sustained 
from  his  miacomduet,  or  in  equity,  as  he  did, 
to  compel  an  accounting  as  to  the  property 
wasted  and  lost ;  that  such  action  was  barred 
by  the  lapse  of  six  years  between  the  miaap- 
plication  and  the  commencement  of  the  suit. 
Pieraon  v.  MoOurdy,  33  Hun,  520,  Affirmed  in 
100  N.  Y.  008, 2  N.  E.  616,  holds  pretty  much 
the  same  doctrine.  Wallace  r.  lAniMn  Ban. 
Bank,  89  Teim.  630,  15  S.  W.  4^,  was  a  suit 
against  the  officers  and  directors  of  a  cor- 
poration for  losses  caused  by  their  neglect 
and  mismanagement  of  the  corporate  affairs. 
The  following  propositions  were  decided: 
That  primarily  such  a  suit  was  maintainable 
at  law  by  the  corporation  alone,  but  creditors 
might^  maintain  the  action  in  equity  when 
the  corporation  was  disabled  to  sue  or  wrong- 
fully refused  to  sue;  that  such  suit,  whether 
brought  at  law  by  the  corporation  itself,  or 
in  equity  by  a  creditor,  was  alike  subject  to 
thebarof  the  statuteof  limitations;  and  that 
the  six-year  statute  was  the  one  that  was  ap- 
plicable. So  in  a  later  case  ( Cullen  v.  Goal 
Greek  Min.  &  Mfg,  Co.  [Tenn.  Ch.  App.]  42 
S.  W.  60S)  a  demurrer  to  a  bill  against  di- 
rectors of  a  corporation  for  malfeasance  in 
office  was  sustained  after  the  lajne  of  six 
years,  on  the  ground  that  such  directors 
were  not  such  direct  or  technical  trustees  as 
to  take  the  ease  without  the  statute.  See 
Htt^ASfl  v.  Broim,  88  Tenn.  678,  8  L.  R.  A. 
480,  13  S.  W.  286.  The  supreme  court  of 
Missouri  followed  substantially  the  same 
rule  in  an  action  brought  against  the  secre- 
tary of  a  corporation  for  withholding  money 
of  the  concern.  Landis  v.  Saxton,  ICS  Mo^ 
486,  16  S.  W.  912.  In  Indiana  the  rules 
above  mentioned  were  applied  in  an  action 
against  public  officers  to  recover  moneys  re- 
ceived by  them  under  color  of  their  offices; 
the  court  holding  that,  when  money  can  be 
recovered  in  an  ordinary  action  at  law.  the 
statute  of  limitations  was  a  valid  defense. 
yewsom  V.  Bartkolomew  County,  103  Ind. 
526,  3  N.  E.  163.  In  Boater  v.  Jfoses,  77  Me. 
435,  S2  Am.  Rep.  783,  1  Atl.  360,  It  is  said 
that  the  directors  of  a  corporation  hold  the 
corporate  property  under  an  implied  or  con- 
structive trust,  and  that  one  who  is  not  ac- 
tually a  trustee,  but  upon  whom  the  charac- 
ter is  forced  by  a  court  of  equity,  may  avail 
himself  of  the  statute  of  limitations.  See 
Link  v.  Mcheod,  194  Pa.  566,  45  Atl.  340. 
Upon  mature  ddlberation,  we  are  disposed 
to  adopt  the  view  of  the  latter  line  of  eases. 
It  is  plain  that,  however  tile  relatitms  of 

Digitized  by  Google 


fiOTD  V.  Mutual  Fibe  Association. 


981 


corporate  officers  to  their  corporation  and  its 
stockholders  may  be  defined,  such  relations 
are  not  "technical  and  continuing  trusts," 
cognizable  solely  in  a  court  of  equity,  which 
Chancellor  Kent  declares  are  the  only  trusts 
not  affected  by  the  statute  of  limitations. 
The  various  causes  of  action  stated  in  the 
complaint  for  misapplication  of  funds  were 
rights  of  action  in  favor  of  the  corporation, 
upon  which  actions  at  law  could  have  been 
commenced  when  the  act  was  done.  The 

filaintiffs  here  are  simply  seeking  to  enforce 
he  right  of  action  Of  the  corporation.  They 
have  no  greater  right  than  it  possessed. 

Our  statute  (9  4206)  is  general  and  com- 
prehensive, and  in  itself  makes  no  exception 
as  against  trustees  of  any  kind;  and,  while 
we  are  not  inclined  to  deny  or  tjuestion  the 
authority  of  the  precedents  in  this  court  im- 
porting into  that  statute  certain  exceptions, 
we  are  unwilling  to  assume  a  practically  leg- 
islative function,  by  adding  other  exceptions 
which  we  might  deem  wise,  which  the  l^s- 
lature,  in  the  exercise  of  its  constitutional 
discretion,  has  not  seen  fit  to  make.  Those 
precedents  are  cited  in  the  former  opinion. 
Several  of  them  go  merely  to  the  extent  of 
exempting  express  trusts  within  the  statute, 
but  two  of  tnem  suggest  like  exception  in 
certain  other  cases.  Hotcell  v.  Saujell,  15 
Wis.  55,  and  Fauxett  v.  Fawcett,  8S  Wis. 
332,  55  W.  405.  The  first  of  these  is  of 
but  little  significance,  for  in  it  was  no  at^ 
tempt  to  declare  how  far  the  exemption  from 
statutes  of  limitation  do  extend,  but  merely 
that  it  does  not  extend  beyond  "express  or  ac- 
knowledged trusts,"  and  liability  to  account 
for  proceeds  of  land  wrongfully  purchased 
with  moneys  of  plaintifF  was  held  oarred  by 
limitation.  In  Fawcett  v.  Fawoett,  however, 
the  limitation  was  extended  to  a  resulting 
trust  arising  up<Hi  purchase  of  land  in  his 
own  name  by  a  husband  with  his  wife's  mon- 
ey; such  resulting  trust  having  been  ac- 
knowledged by  him,  and  having  continued 
imrepudiated  during  their  cohabitation  to 
his  death.  The  statute  was  held  not  to  ap- 
ply, because  the  trust  was  wholly  beyond  cog> 
nizance  of  courts  of  law,  and  bad  the  charac- 
teristics of  acknowledgment,  continuance, 
and  certainty.  Chancellor  Kent's  classifica- 
tion of  trusts  in  Kane  v.  Bloodgood,  7  Johns. 
Ch.  90,  11  Am.  Dec.  417,  was  adopted; 
among  other  parts,  the  declaration  oeing 
that  "other  trusts  which  are  the  ground  of 
action  at  law  are  not  exempt."  It  seems 
plain,  therefore,  that  nothing  m  the  prior  de- 
cisions of  this  court  has  established  immuni- 
ty from  limitation  statutes  in  favor  of  any 
trusts  other  than  "those  technical  and  con- 
tinuing trusts  which  are  not  at  all  cognizable 
at  law,  but  fall  within  the  proper,  peculiar, 
and  exclusive  jurisdiction  of  this  [chancery] 
court,"  as  classified  by  Chancellor  Kent.  Ob- 
viously corporate  officers  are  not  trustees 
holding  upon  such  a  trust.  It  is  not  meant 
by  this  that  they  may  not  be,  in  a  true  sense, 
trustees  of  an  express  trust.  While  express 
trusts  in  real  property  can  only  be  such  as 
are  defined  and  limited  by  Rev.  Stat.  1898,  S 
2081,  there  may  be  many  express  trusts  in 
personal  property,  as  pointed  out  by  Chan- 
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cellor  Kent  in  the  case  above  cited,  which 
are  entirely  independent  of  the  trusts  in  real 
propei-ty  referred  to  in  S  2081.  It  may  well 
be  that  corporate  officers,  so  far  as  they  han-  * 
(lie  and  control  the  personal  property  of  the 
corporation,  may  rightly  be  called  trustees  of 
an  express  trust,  of  which  trust  the  corpora- 
tion and  its  stockholders  are  the  beneficiaries. 
1  Perry,  Tr.  5th  ed.  §  88.  But  so  far  they 
may  be  sued  at  law,  they  do  not  come  within 
the  chancellor's  classification,  and  hence  the 
running  of  the  statute  of  limitation  is  not 
interrupted.  As  already  ]>ointed  out,  thor 
misapplication  of  funds  might  at  any  time 
have  been  reached  by  an  action  at  law  by  the 
corporation.  The  right  to  sue  arose  when 
the  act  was  done.  If  the  alleged  conspiracy 
as  to  mismanagement  continued  down  to  the 
death  of  the  corporation,  still,  as  we  under* 
stand  it,  the  demurring  defendants  were  not 
made  parties  to  this  suit  until  more  than  six 
^'ears  thereafter.  An  action  at  law  might 
Dave  been  instituted  by  the  receiver  immrai- 
ately  after  this  appointment,  as  to  all  acts 
not  then  barred  by  the  statute.  Maaon  v. 
Henry,  152  N.  Y.  529,  46  N.  E.  837;  Wallaoe 
V.  Lincoln  Sav.  Bank,  89  Tenn.  630,  15  S.  W. 
448. 

We  are  fully  impressed  with  the  weight  of 
the  reasons  Bupportinff  and  opposing  suoh  ex- 
emption as  is  claimed  in  this  action  against 
directors  and  officers  of  corporations.  The 
peril  to  the  public  in  becoming  either  stock- 
holders or  ' creditors,  in  view  of  the  ample 
practical  opportunity  enjoyed  by  such  of- 
ficers to  cover  their  malfeasance  from  the  - 
knowledge  of  any  person  other  than  them- 
selves, and  to  control  the  action  of  the  cor- 
poration whether  by  way  of  investigation  or 
suit,  until  the  period  of  limitations  shall 
have  run,  is  a  cogent  consideration.  On  the 
other  hand,  in  absence  of  limitation,  such  of- 
ficers, and  their  estates  after  them,  may  be 
held  liable  for  mere  negligence  at  remote 
periods  after  their  acts,  when  witnesses  may 
be-dead  and  books  and  records  lost,  so  that 
defense  against  a  prima  facie  cose  may  be 
impossible,  contrary  to  the  policy  of  the  law 
in  all  analogous  situations.  But  after  all, 
these  are  considerations  of  policy,  with- which 
the  legislature  can  deal  freely;  and  we  feel 
induct  to  hold  that,  as  neither  the  statute 
nor  the  precedents  of  this  court  warrant  ex- 
ception from  the  protection  of  the  limitation 
statutes  of  those  who,  though  holding  as  fidu- 
ciaries and  trustees,  have  at  all  times  been 
liable  to  remedy  by  suit  at  law  for  their  mis- 
conduct as  such,  we  may  not  with  propriety 
take  from  them  that  protection  whidi  the 
statute,  in  terms,  gives.  We  hold,  therefore, 
that  the  limitation  has  run,  and  the  action, 
in  the  respects  mentioned,  is  barred,  upon  the 
allegations  of  the  complaint.  The  five  de- 
murrers mentioned  in  the  former  opinion,  in 
subdivision  2,  are  therefore  sustained  on  the 
ground  herein  stated,  and  such  opinion  ia 
hereby  modified  accordingly. 

Ho  ordered. 

OnssodAy,  Ch.  J.,  dissenting: 
It  is  well  settled  that,  so  long  as  there  is 
a  continuing  and  subsisting  trust,  acknowl- 
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edged  or  acted  on  by  the  parties,  the  stat- 
utcfi  of  limitation  are  not  available  to  a 
trustee.  Kane  v.  Bloadgood,  7  Johns.  Ch. 
yo.  123,  124,  11  Am.  Dee.  417.  The  reason 
for  the  rule  is  that,  the  trustee  being  clothed 
witli  the  legal  title  or  poasession  of  the 
property,  and  charged  with  the  duty  of  car- 
ing; for  mid  preserving  the  same  for  the  ben- 
efit of  the  cestui  que  trust,  the  latter  hag 
the  riyht  to  assume  that  the  trustee  will 
jK'rform  such  duty,  unless  he  has  knowledge 
that  the  trustee  has  denietl  his  right,  or 
claiuu'd  the  po^nession  of  the  property  ad- 
M'rscly  io  him.  Ibid.  Until  sneh  denial  or 
adverse  claiiii.  the  possfssion  of  the  trustee 
is.  in  eiiuily.  doomed  to  bo  tlie  possession  of 
tlic  i-i'shd  ijiic  trust.  <S'»(T7/t  v.  Comb.i,  49  N. 
■1.  Eq.  120,  24  Atl.  9;  Lindslcy  v.  Dodd,  53 
X.  J.  l-:<].  IJlt,  84,  30  Atl.  89li.  True,  the  of- 
licors  and  directors  of  a  corporation  are  not 
repardwt,  in  hnv,  ns  having  the  title,  or  pos- 
tfossitin  of  tlip  property  of  the  corporation. 
Iwth  of  which  are  deemed  to  be  vested  in  the 
corporation  itself.  Nevertheloiss,  they  have 
t!ie  iU'tual  cart;  and  custody  of  such  proper- 
ty, and  are  chargeable  in  equity  with  an  ac- 
tive duty  in  resjioct  to  the  same,  not  only  for 
the  tK'iielit  of  tlie  corporation,  but  also  for 
tiie  beneiit  of  the  mstni  que  trust.  When, 
therefore,  such  oflicers  and  directors,  in  vio- 
lation of  such  duty,  convert  a  large  portion 
of  the  property  of  the  corporation  to  their 
own  private  use,  and  tliere  is  no  publicity  of 
tlie  fraud,  they  necessarily  bt'come  chargea- 
Ide  in  (■■(iiity;  as  trustees  of  tlie  property  so 
fniuduleiit  ly  eouvertcHi.  for  the  benefit  of  the 
<.'c.s-//;("  '[ur  /?■((/*(.  Af  to  the  property  so  con- 
verted, they  hold  the  same  as  a  continuing 
and  subsisting  trust,  assumed  and  acted  up- 
on by  tliemselvcs  in  violation  of  duty  to  the 
ccs/iii  que  iri'ftt.  The  mere  fact  that  an  ac- 
tion niigiit  have  been  maintained  in  the 
name  of  tlie  corporation  which  was  managed 
and  eontrollotl  by  the  wrnngdoers,  against 
sueli  wrongdoers,  to  recover  back  the  money 
or  property  so  converted,  inimediatcly  after 
the  conversion  took  place,  is  no  ground."  in 
niy  judgment,  for  holding  that  the  statutes 
of  limitation  commenced  rnnning  in  favor  of 
such  wrongdoers  and  against  the  plaintilfs 
at  the  time  of  such  conversion.  '  Thus,  it  is 
held  in  New  dersoy  that  "the  managers  of  a 
navin;;s  bank  fstand  in  the  relationship  of 
trustees  to  the  depositors,  so  that  the  stat- 
ute of  liinitiitions  will  not  be  a  bar  against 
a  clinrge  of  mismanagement  on  their  part 
which  bad  oceiirrctl  more  than  six  years  be- 
fore the  filing  of  the  hill."  Williams  v.  Jlfc- 
Kay.  40  X.  J.  Kq.  181»,  53  Am.  Rep.  775. 
Agiiin:  '"The  *rcasurer  of  a  savings  bunk, 
who  was  at  the  same  time  one  of  its  man- 
agers, Wii.s  eliargod  by  the  receiver  of  the 
bank  with  dereliction  and  malfeasance  in  of- 
liee.  Held,  that  his  position  as  manager 
made  him  a  trustee,  and  tinit,  consequently, 
the  statute  of  limitations  was  not  a  defense 
to  the  bill."  WUliams  v.  Jittthf,  41  N.  J. 
Kq.  137,  3  Atl.  602.  These  cases  were  fol- 
lowed in  ttomrrsH  County  Bank  v.  Vegkte, 
42  N.  J.  Eq.  39,  42,  (i  Atl.  278;  Williams  v. 
McDunald,  42  X.  J.  ICq.  392.  396.  7  Atl.  866. 
Ho,  in  a  case  in  Illinois  it  is  said  in  the 
01  L.  R.  A. 


opinion  of  the  court  that  "ordinarily  an  ex- 
press trust  is  created  by  a  deed  or  will :  but 
there  arc  many  fiduciary  relations  estab- 
lished by  law,  and  regulated  by  settled  Ic^I 
rules  and  principles,  where  nl!  tJie  elements 
of  an  express  trust  exist,  and  to  which  the 
same  legal  principles  are  applicable ;  and 
sueh  appears  to  be  the  relation  established 
by  law  between  directors  and  the  corpora- 
tion." iJllis  V.  Word,  137  III.  509.  520.  522, 
25  X.  E.  630.  See  also  Coxe  v.  Iluntttvtllc 
(Ittslitjht  Co.  100  Ala.  373,  17  So.  G2a; 
European  &  N.  A.  B.  Co.  v.  Poor,  3D  Me, 
277,  278;  Butts  v.  Wood,  38  Barb.  188;  Wll- 
Hams  v,  i-'agp,  24  Beav.  054,  In.  niy  judg- 
ment, there  is  le>s  reason  for  holding  that 
Llie  statutes  of  limitation  run  in  favor  of 
such  ollieers  and  directors  in  the  case  at  bar 
than  ill  a  number  of  cases  in  this  court 
wherein  it  has  been  held  that  the  stiitutes 
did  not  run  by  reason  of  such  fiduciary  or 
trust  relation.  Hheldon  v.  Bhcldon,  3  Wis. 
(1119;  ^pK^^ar  v.  L'r«»s.  51  Wis.  42.  S  N".  \V. 
20;  Bostvick  V.  Dickson,  65  Wis.  593,  20  N". 
W.  549;  .S-'coiid  Sat.  Bank  v.  Merrill,  SI 
Wis.  151,  50  N.  W.  505;  Williams  v.  U'tV- 
liams,  82  Wis.  393,  52  N.  W.  429:  Fatrt-  tt 
V.  Faircctt,  85  Wis.  332,  55  N.  W.  405  ;  Tay- 
lor V.  mil,  86  Wis.  106.  56  N.  W.  738. 

Such  is  a  brief  statement  of  a  few  of  my 
reasons  for  dissenting  from  the  decision  on 
the  motion  for  a  rehearing  in  this  Ciise. 

The  following  additional  opiuioa,  was 
handed  down  April  17,  1903: 

Per  Curiam: 

One  point  suggested  upon  the  rehearing  is 
not  mentioned  in  the  foregoing  opinion.  »nd 
deseriTs  brief  consideration.  It  is  said  that 
the  defendant  John  S.  Owen,  a  director  of 
the  corporation,  who  is  charged  with  liabil- 
ity by  the  amended  complaint,  was  a  party 
to  the  action  from  the  beginning,  and  hence 
that,  as  to  him,  the  statute  of  limitations  is 
not  available  as  a  defense.  It  is  true  that 
Owen  was  one  of  the  plaintiffs  in  the  action 
as  originally  brought  in  his  ca^city  as  an 
alleiiced  creditor  of  the  corporation;  but  the 
difliculty  with  the  contention  is  that  t^e  ac- 
tion as  originally  brought  was  simply  a 
plain  action  to  wind  up  the  corporation  and 
di^itribute  its  assets,  and  did  not  include  any 
cause  of  action  against  Owen,  or  any  other 
oHicer,  for  maladministration,  or  to  recover 
assets  coilverted.  No  such  cause  of  action 
was  incorporated  into  the  complaint  until 
liie  reoririinization  of  the  action  in  ilay, 
1900.  when  Owen  and  his  coplaintitT  were 
made  defendants,  and  the  amended  coiu- 
]>laint  was  served.  Therefore,  no  action  to 
enforce  such  liabilities  can  logically  be  held 
to  have  been  commenced  against  Owen  until 
such  amended  complaint  was  served.  It  is 
well  settled  that,  when  an  amradmetit  to  a 
pleading  introduces  a  new  cause  of  action, 
tite  statute  of  limitations  runs  until  the 
making  of  the  amendment.  1  Enc.  PI.  &  Pr. 
p.  Ii22.  and  eases  cited  in  note  1 ;  Gagvr  v. 
Paul.  Ill  Wis.  638.  87  N.  W,  875.  See  a\m> 
Vhicaqo  R.  I.  <£  P.  R.  Co.  v.  Young  (Neb.  I 
93  X.  W.  922. 
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GEORGIA  SUPREME  COURT. 


WESTERN  UNION  TELEGRAPH  COM- 
PANY. Plff.  in  Err., 

B.  P.  BAILEY. 
(115  Ga.  725.) 

*t.    A    petition    KKAlnat    m  telesraplt 

company,  alleging  that  It  has  "an  office  and 
ageat  Id  [the]  county  doing  business  tliei'ti- 
1d."  sulRcfeDtly  shows  Jurisdiction  In  the 
courts  of  the  county,  under  Civil  Code,  j  2348. 

2.  The  law  reqntrlfiK  a  plaintiff  In 
certiorari  to  cnnHe  written  notice  of 
the  Manctlon  of  the  writ,  and  of  the 
time  and  place  of  hearing,  to  be  glwa  the 
tlofendant  therein,  a  message  contaiDlng  a 
proper  notice,  and  8l»;aed  by  the  plaintiff  In 
cprtlornrl.  or  by  another  as  big  attorney,  seat 
by  telegraph  and  properly  delivered  In  writ- 
ing. Is  a  BufQclent  notice. 

X    Where  the  attorney  ttt  law  for  the 

Ileadnotes  by  Simmons,  Ch.  J, 


plaintiff  In  eertlorari  eontraeta  with 
a  teleicrapta  company  for  the  sendinff 
of  vncli  a  meaiaire.  and  tbe  company  falls 

to  deliver  It  within  the  time  agreed  upon, 
and  In  consequence  tbe  certiorari  Is  dismissed 
for  want  of  eald  notice,  and  where  the  at- 
torney, after  hafing  paid  his  client  the 
amount  Involved  In  the  certiorari  proceeding, 
sues  the  company  for  the  nondelivery  of  the 
uiesffige,  such  attorney  occupies  the  position 
of  the  plafntlir,  and  It  Is  Incumbent  upon- 
hlm  to  show  that  be  would  have  succeeded  In 
the  certiorari  proceeding,  and  was  damaged 
by  Its  dismissal. 
4.  The  evidence  in  the  record  dlaclos- 
liiV  that  the  attorney  failed  to  show 
this,  but  paid  his  client  under  what  be 
thought  was  a  moral  obligation,  the  finding 
of  the  jury  In  bis  favor  was  contrary  to  law, 
and  sbonld  have  been  set  aside, 

(LitUe       dtatenta  fi-om  proposition  2.) 

(.Tune  10.  1902.) 


NoTii. — Vulidity  of  a  notice  sent  by  telegraph. 

A  notice  sent  by  telegraph  Is  generally  held 
vaiiil  under  statutes  requiring  a  notice  to  be  In 
writing.  'IHils  was  held  where  such  a  notice 
watt  giveu  of  the  granting  of  a  writ  of  certio- 
rnri.  also  where  a  Judge  telegraphed  the  clerk 
to  adjourn  his  court.  A  notice  by  telegraph 
tliat  an  injunction  has  been  granted  will  gen- 
erally l»e  regarded  as  suOlcient  to  place  In  con- 
tempt the  party  who  Ignores  It,  provided  It 
piniiiirts  to  come  from  one  In  authority,  wlth- 
oiil  any  extraneous  circumstances  to  Justify  a 
belief  that  It  is  fictitious.  Liltewlse,  a  notice 
B<-nt  by  telegraph  from  the  plaintiff  In  an  exe- 
cution to  tiie  officer,  to  stop  a  sale  tberennder, 
ban  li-  eii  bold  to  be  valid. 

in  \Vi:sr];itN-  U.  Tki.eg.  Co.  v.  Bailey  It  was 
beii]  tbitt  n  telegraph  meKsage  containing  a 
proper  notice,  ami  signed  by  the  plaintlR*  in  cer- 
tlurjiri.  or  liy  another  as  bis  attorney,  and  prop- 
erly dellverid  In  writing,  was  a  snfliclent  notice. 
imdiT  cia.  Civil  Code,  \  4644,  providing  that  the 
plnintlft'  In  certiorari  shall  cause  written  notice 
to  he  siven  to  the  opposite  party  in  interest,  his 
agent  or  iiltorney,  of  the  sanction  of  the  writ 
of  certiorari,  and  the  time  and  place  of  hearing. 
tPu  dnya  liefore  tbe  sitting  of  the  court.  Tbe 
court  snld:  "The  oly'ect  of  the  notice  Is  to  give 
tbe  opponlte  party  timely  information  that  the 
Judge  has  sanctioned  the  writ,  and  that  It  will 
be  lienrd  at  a  certalu  time  and  place.  Tbe  ob- 
ject of  retiuirlng  It  to  be  In  writlnar  Is  to  pre- 
vent, as  far  as  possible,  all  disputes  as  to  tbe 
eorreriness  and  Bufflciency  of  the  notice,  and  as 
to  whether  It  was  given.  ...  If  the  at- 
torney authorized  his  clerk  to  write  and  deliver 
tbe  notice,  and  the  cleric  did  so,  that  would 
clearly  I>e  sufflclent.  >Vhy,  then,  can  the  at- 
torney not  employ  the  telegraph  company  as  bis 
agent,  and  why,  if  it  sends  the  message  as 
written  by  the  attorney  and  delivers  to  the  op- 
posite part}-  a  written  transcript  of  It,  would 
this  not  be  a  sufficient  compliance  witb  the  law? 
We  tliink  that  It  Is." 

A  telegram  from  a  Judge  to  the  clerk  of  the 
court  ordering  an  adjournment  was  held  to  be 
a  written  order  and  valid,  under  Iowa  Code.  |g 
107-ltiO,  providing  that.  If  the  judge  does  not 
appear  on  tbe  day  appointed,  the  clerk  shall 
make  an  entry  on  his  record  and  adjourn  tbe 
court  until  the  next  day,  and  so  on  until  the 
tliU-d  day ;  and  that,  U  the  Judge  does  not  ap- 
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pear  by  five  o'clock  of  tbe  third  day,  the  court 
s)l.i1]  stand  adjourned  until  the  next  regular 
term.  TlioBe  sections  further  provide  that.  If 
the  Jndse  Is  unable  to  attend,  he  may.  by  writ- 
ten order  direct  an  adjournment  to  a  particular 
day  therein  specified,  and  the  clerk  shall  on  the 
tirat  day  of  the  term,  or  as  soon  tlierenfter 
as  he  receives  the  order,  adjourn  the  court  as 
thereiu  directed.  State  v.  Holmes.  TiO  Iowa. 
5SS,  41  Am.  Hep.  1:>1,  0  N.  W.  894.  In  this 
cane  the  clerk  adjourned  the  court  from  dny  to 
day  until  the  third  day,  and  at  3  :  30  p.  m.  on 
that  day  he  received  from  the  Judge  the  follow- 
ing telegram :  "I  have  made  and  sent  you  a 
written  order  adjourning  court  until  to-morrov 
morning,  9  o'clock.  Adjourn  It  accordingly." 
A  few  minutes  before  5  o'clock  of  said  day  the 
clerk  adjourned  the  court  until  March  10th,  at 
9  A.  M.  This  wn»  held  to  be  valid.  The  writ- 
ten order  arriving  after  0  P.  M.  of  that  daj 
was  not  In  time,  and  the  adjournment  stood 
ui»m  the  telegram. 

So,  where  a  JudRe,  by  telegram,  ordered  the 
court  adjourned  until  the  lOth  day  of  .Inly,  on 
which  day  be  telephoned  to  the  clerk  of  the 
court  orderins  snld  court  to  be  adjourned  until 
tbe  6th  of  August  following.  It  was  held  that 
the  teleKram  to  the  ofllccrs  of  the  court  direct- 
lug  an  adjournment  would  be  considered  as  an 
T)rder  In  writing,  and  valid ;  but  that  the  order 
sent  by  lelepliyue  would  not  properly  be  termed 
a  written  ordi-r,  under  U.  S.  Uev.  Stat.  \  07:!  (U. 
S.  i^omp.  Stat.  lOUl,  p.  640),  requiring  tliat  a 
written  order  shall  be  directed  alternatively  to 
tbe  ni;irshal,  and  In  his  absence  to  the  clerk, 
to  adjourn  court.  Schotleld  v.  Dorse  Springs 
Cattle  Co.  do  Fed.  433. 

A  notice  sent  by  telegraph  of  the  granting  of 
an  Injunction  was  beld  sufflclent  to  place  the 
party  ditiregardlng  such  notice  In  contempt, 
where  It  proceeded  from  a  source  entitled  to 
credit,  and  Informed  tbe  defendant  clearly  and 
plainly  from  what  act  he  should  abstain.  Cape 
May  &.  S,  L.  R,  Co.  v.  Johnson,  33  N.  J.  Eq.  422, 
In  this  cose  the  court  said ;  "Notice,  to  be  suf- 
liclent.  need  possess  but  two  requisites  :  First, 
It  must  proceed  from  a  source  entitled  to  credit ; 
and  second.  It  must  Inform  the  defendant  clearly 
and  plainly  from  what  act  be  must  abstain. 
The  notice  In  the  case  under  consideration  pos- 
seiised  both  requisites.  It  was  sent  by  the  coun- 
sel who  obtained  the  order,  and  It  not  only  In- 
formed tbe  defendants  what  act  the  order  pro- 
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EKROR  to  the  Superior  Court  for  Butts 
County  to  review  a  judgmeDt  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  neglect  to  transmit  and  deliver 
a  telc^am  promptly.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Jfflssrt.  Hvch  3C.  Daraey  and  Doraey, 
Brewster,  ft  Howell,  for  plaintiff  in 
error: 

The  Western  Union  Tel^^raph  Company 
had  the  legal  right  to  establish  reasonable 
rules  and  regulations,  fixing  office  hours  for 
its  various  offices  ^  and  it  ia  immaterial 
whether  defendant  in  error  had  actual 
knowledge  of  such  rules  or  not. 

Western  U.  Teleg.  Co.  v.  Georgia  Ootion 
Co.  94  Oa.  444>  21  S.  E.  836. 

Bailey  did  not  eontrmet  witb  the  telegraph 
oompai^  in  his  own  name  or  for  his  own 
benefit,  and  the  contract  under  which  the 
message  was  sent  was  specifically  signed  by 
Bailcgr  as  attom^  for  Gilmore.  It  is  clear, 
therefore,  that  GilmOTe  was  not  only  the 
real  party  at  interest,  but  was  the  actual 
principal  contracting  through  his  attorney 
for  the  transmission  and  delivery  of  this 
message. 

biblted,  bat  warned  them.  If  Uiej  disregarded 
the  order,  their  disobedience  would  be  a  con- 
tempt of  the  authority  of  the  court.  There  Is 
nothing  In  the  conduct  of  the  defendants  Indi- 
cating that  the;  had  the  least  doubt  concerning 
the  antbentlel^  of  the  notice  or  the  truth  of  Ita 
contents.  Thej  made  no  Inquiry  respeetliv  Its 
authenticity  or  Its  truth,  bat  say  that  Uier 
consnlted  counsel  whether  or  not  they  conld 
safely  disregard  It,  and  were  advised  that  they 
could.  This  advice,  to  say  the  least  of  It,  was 
both  Injndlelon  and  dangerous.  It  aflordB  tiie 
defendants  neither  jastlflcatlon  nor  palliation. 
They  mast  be  adjudged  gnlltr  of  cont^pt." 

Notice  of  an  Injancthm  restraining  a  sale  un- 
der a  distress  for  rent  was  sent  by  telegram  to 
the  auctioneer  and  the  solicitor,  which  notice 
they  disregarded.  In  a  proceeding  for  contempt 
It  was  alleged  that  the  defendant,  her  solicitor, 
and  the  auctioneer,  all  believed  that  no  order 
had  In  fact  been  made,  and  that  the  telegram 
was  a  forgery.  It  was  held  by  Jessel,  M.  R., 
that  a  point  might  be  strained  In  favor  of  the 
auctioneer,  and  that  be  would  not  order  blm  to 
pay  the  costs  In  consequence  of  S»  parte  Lang- 
ley,  Fi.  R.  13  Ch.  DIv.  110,  40  L.  J.  fiankr.  N. 
S.  1,  41  L.  T.  N.  S.  888,  28  Weefe.  Rep.  174, 
infra;  but,  as  to  the  defendant's  solicitor,  he 
bad  an  office  In  London,  and  bad  a  telegram 
between  11  and  12  o'clock  stopping  the  sale, 
which  was  to  take  place  at  2,  and  It  was  held 
to  be  his  plain  duty,  If  he  bad  any  doubt  as  to 
the  autbonttclty  of  the  telegram,  to  have  tele- 
graphed to  the  plalntllTa  solicitors  and  asked 
tiiem  If  It  was  genuine  or  not;  and  he  was  re- 
quired to  pay  the  costs  of  the  motion,  as  was 
also  the  defendant  Tonklnson  v.  Cartledge,  22 
Alb.  L.  3.  123. 

[^  i?c  Bryant,  L.  E.  4  Ch.  Div.  88,  85  L.  T.  N. 
8.  489,  2.">  Week.  Rep.  230,  a  sheriff's  officer  and 
an  auctioneer  were  held  guilty  of  contempt  of 
court,  where  they  proceeded  with  a  sale  of  the 
property  ol  a  trader  seized  on  a  fl.  fa.  after 
they  had  received  notice  by  letter  from  the 
debtor's  solicitor  that  he  had  tiled  a  liquidation 
petition,  and  bad  also  received  notice  by  tele- 
gram that  the  court  of  bankruptcy  had  made 
an  order  restraining  further  proceedings  under 
the  writ.  In  this  case  the  court  does  not  dis- 
cuss the  suIBcIency  of  a  notice  by  telegram,  ex- 
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Spmee      WUaon,  102  Ga.  7(ffi,  29  S.  E. 

713. 

Defendant  in  the  court  below  had  the 
right  to  require  plaintiff  to  deet  whether 
he  would  proceed  in  an  action  on  contract 
or  on  tort. 

Central  R.  Co.  T.  Piekett,  87  Ga.  735,  13 
S.  E.  750;  Allen  v.  Macon,  D.  &  S.  R.  Co. 

107  Ga.  1B48,  33  8.  E.  690;  PiiU  r.  Smith, 

108  Ga.  37.  33  S.  E.  814. 

If  Bailey,  being  diligent,  nevertheless  T<^- 
untarily  paid  to  his  clients  the  amount  in- 
volved in  the  litigation,  he  did  so  gratui- 
tously, and  as  a  mere  volunteer,  and  he 
cannot  come  into  court  and  se^  to  hold  his 
agent,  the  Western  Union  Telegraph  Com- 
pany, liable  to  reimburse  him  for  the  money 
voluntarily  donated  to  his  clients. 

28  Am.  ft  Eng.  Enc  Law,  p.  499. 

If  Bailey  was  negligent  he  eannot  then 
recover  fnm  the  telegraph  compai^  for  the 
consequence  of  his  own  n^llgenoe. 

Clarke  v.  Westom  U.  Tel^.  Co.  112  Oa. 
633,  37  S.  E.  870. 

The  effort  to  serve  notice  of  certiorari 
through  the  medium  of  the  telegraph  ocxn- 
pany  was  not  an  effort  to  sustain  a  recovery 

cept'  In  saying :  "He  knew,  or  ought  to  have 
known,  that  after  notice  of  an  act  of  bank- 
ruptcy he  Lthe  sheriff's  officer]  should  have  sus- 
pended hfs  proceedings.  .  .  .  It  Is  an  ad- 
mitted fact  tliat  an  Injunction  had  been  granted, 
and  that  the  sbertlTs  officer  and  the  auctioneer, 
after  they  knew  this,  disregarded  H  and  pro- 
ceeded to  a  sale." 

In  Hey  wood  v.  Walt,  18  Week.  Rep.  205, 
Maiins,  V.  C,  said :  "In  one  case  an  Injunc- 
tion was  granted  to  restrain  a  sale,  and  the 
auctioneer  knocked  down  three  or  four  lots 
after  receiving  notice  of  tbe  injunction  by  tele- 
gram, and  that  was  held  sufflcleat  for  a  com- 
mittal." 

In  Bjp  parte  Langley,  L.  R.  13  Ch.  Dlv.  110. 
4U  U  J.  Bankr.  N.  S.  1,  41  L.  T.  N.  8.  S88,  28 
Week.  Rep.  174,  It  was  held  that  sufficient  no- 
tice of  the  granting  of  an  Injunction  might  be 
given  by  telegram,  but  that,  before  a  person 
could  be  committed  for  contempt  In  disregard- 
ing 8ucb  notice,  It  should  be  established  that  he 
had  in  fact  notice  of  tbe  Injunction.  It  was 
furtber  held  that  a  party  who  had  violated  an 
Injunction  would  not  be  committed  for  con- 
tempt where  he  swore  that,  although  he  re- 
ceived notice  of  the  Injunction  by  telegram, 
he  In  good  fatth  l>elleved  that  no  Injunction  bad 
been  granted :  and  the  clrcnmstances  showed 
that  such  a  belief  was  reasonable.  It  was  also 
held  that  the  sheriff's  officer,  who  was  not  pres- 
ent at  the  sale,  and  who  had  no  notice  of  the 
iDjunctloD,  was  not  responsible  for  the  act  of 
his  deputy  In  allowing  the  sale  to  be  continued 
after  receiving  notice  by  telegram.  In  this 
case  Theslger,  L.  J.,  said :  "But,  In  holding 
that  the  order  of  the  chief  judge  cannot  be  sup. 
ported.  I  In  no  way  dissent  from  the  proposition 
laid  down  by  blm  In  this  case,  and  also  In 
Re  Bryant,  L.  R.  4  Ch.  Dlv.  98,  86  L.  T.  N.  S. 
480,  25  Week.  Rep.  230,  that,  under  certain  cir- 
cumstances, a  telegram  may  constitute  such  a 
notice  of  an  order  of  a  court  as  to  make  a  per- 
son who  disregarded  the  notice  and  acts 
In  contravention  of  the  order,  liable  tor 
the  consequences  of  a  contempt  of  court- 
I  think  It  would  be  most  dlsastroos  to 
the  Interests  of  public  Justice  that  tbe  means 
of  communication  afforded  by  tbe  telegraph 
should  not  be  made  use  of  for  such  a  purpose, — 
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mlraft^  obUined,  Irat,  <m  the  oontraiy,  wu 
an  effort  to  reopen  an  adverse  sdjudleation. 

There  is  do  method  known  to  the  law  by 
which  the  result  of  this  certiorari  can  be 
foretold,  bad  it  been  served.  Whatever  pre- 
sumption the  law  creates  rests  in  favor  of 
the  judgment  already  rendered,  which  was 
adverse  to  the  interests  of  the  litigants  rep- 
resented bv  Bailey. 

Clay  w.  Weatem  U.  Ttleg.  Oo.  81  Ga.  285, 
«  8.  £.  813. 

It  does  not  appear  that  Bailey  suffered 
any  damage. 

Mcaan.  Mmrews  W.  Beek  and  T.  A. 
Wvlskt  for  defendant  in  errw. 

glnunoma,  Ch.  J.,  delivered  the  opinim 
of  the  court: 

A  lien  for  supplies  was  foreclosed  in  a 
Justices  court  by  GUmore  against  Smith 
as  his  tenant.  Certain  propeify  of  Smith's 
was  levied  npon  under  this  fl.  H.,  and  sold. 
The  oonstable  refused  to  turn  over  the 
proceeds  to  Qilmore,'  and  the  latter  obtained 
a  rule  nisi  against  him.  The  constable 
answered  that  he  had  other  fl.  fas.  in  his 
hands  claiming  the  funds.   On  the  trial  oi 

especlallr  in  cases  Itke  the  present.  Bnt  the 
question  In  each  case,  and  depending  npon  the 
particular  clrcnmstances  of  the  case,  must  be, 
Was  there,  or  was  there  not,  sach  a  notice 
given  to  the  person  who  Is  charged  with  con- 
tempt of  court  that  yoa  can  Infer  from  the  facts 
that  be  had  notice  In  fact  of  the  order  which 
had  been  made?"  In  this  case  there  had  been 
some  attempts  on  the  part  of  the  debtor  to  de- 
la;  the  sale,  and  It  bad  been  postponed  from  11 
to  12  o'clock,'  and  then  to  1  o'clock.  The  tele- 
gram was  as  follows:  "From  Learojd  &  Co., 
BoMeltors,  London,  to  tb.%  sherUTs  olBeer  In 
possession,  Walmer  C^istle  Hot^  Deal. — Take 
notice,  the  London  court  of  bsjikrupte;  has 
made  an  order  restraining  jov  from  selling  or 
taking  anj  farther  proceedings  In  the  action 
against  Bishop and  the  anetlcmeer  waa  of 
the  opinion  that  It  waa  merely  a  rose  on  the 
part  of  the  debtor.  The  manager  of  the  prop- 
erty levied  on  had  prevlonsty  attempted  to  in- 
duce the  officer  to  stop  the  sale,  and  had  started 
to  And  the  superior  officer  at  another  town,  and. 
not  finding  him,  bad  telegraphed ;  "Smith  gone 
to  Canterbury.  Yon  had  better  stop  sale  on 
yonr  own  account  as  I  know  U  Is  all  right." 
This  telegram  and  the  adjournments  gave  rea- 
sonable ground  to  believe  that  the  notice  of  in- 
junction was  not  bona  fide. 

A  telegram  sent  by  plaintiff  to  the  sheriff  or- 
dering the  suspension  of  a  sale  under  ezecn- 
tlon,  which  telegram  was  delivered  to  the  sher- 
iff at  the  end  of  the  line,  was  held  to  be  the 
original  message,  and  evidence  of  Its  contents, 
and  the  officer  was  bound  to  act  itpon  It.  Mor- 
gan V.  People,  59  III.  58. 

In  Kaufman  v.  Wilson,  29  Ind.  504,  a  notice 
was  sent  by  telegram  to  the  holder  of  a  note 
by  a  surety  thereon,  which  message  was  as  fol- 
lows :  "Express  Nolan  A  Co.'s  note  to  Esquire 
Bennett  for  collection  to-day.  Don't  fall ;'' 
and  It  was  urged  that  the  notice  by  telegram 
was  not  a  notice  In  writing  within  the  meaning 
of  Ind.  Stat.  (2  Gavin  &  H.)  pp.  SOT,  SOS,  IS 
VTi,  678.  providing  that  a  surety  on  a  contract 
for  the  payment  of  money  may  require,  by  no- 
tice in  writing,  the  creditor  or  obligee  forth- 
with to  Institute  an  action  on  the  contract,  and, 
if  an  action  la  not  brought  within  a  r<wsonable 
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the  ease,  on  appeal  to  a  jury,  in  fhe  jus- 
tice's court>  the  verdict  was  nnsatisfacuny 

to  Gilmore,  and  he  sued  out  a  writ  <h 
certiorari,  which  was  sanctioned  by  the 
judge  of  the  superior  court  Bailey  was 
the  attorney  at  law  for  Qilmore.  He  waited 
until  the  last  day  allowed  by  law  to  give 
the  opposite  party  notice  of  the  sanction  and 
of  tiU  time  and  place  of  hearing.  Ascer- 
taining that  he  then  had  not  sufficient  time 
to  serve  the  notlee  personally  or  by  mail  on 
the  (^posite  party  (who  lived  in  a  distant 
city),  ne  went  to  a  tel^rapb  office,  and,  ac- 
cording to  his  testimony,  made  a  contract 
for  the  delivery,  before  midnight  of  that 
day,  of  a  tel^ram,  which  he  wrote  out,  and 
delivered  to  the  agent.  For  some  reason, 
the  message  was  not  delivered  imtil  the 
next  day,  which  mts  after  the  time  for 
giving  notice  of  the  certiorari  had  expired. 
Upon  the  call  of  the  ease  in  the  superior 
court,  the  certiorari  was  dismissed,  on  mo- 
tion, because  notice  had  not  been  given. 
Thovupon  Bailey  paid  his  client  the  amount 
involved  in  the  certiorari  proceeding,  and 
brought  his  action  against  the  telegraph 
company  in  a  justice's  court  for  damages. 

time  and  prosecuted  to  ezecntlon,  the  snrety 
shall  be  discharged.  The  court  said :  "We  do 
not  find  it  necessary  to  pass  upon  either  of  these 
questions,  as  the  notice,  for  other  reasons,  is 
radically  defective.  It  does  not  require  the  ap- 
pellant to  Institute  an  action  forthwith  upon  the 
contract  or  note,  bat  to  express  It,  that  day,  to 
Esqalre  Bennett  for  collection.  ...  It  was 
not  the  province  of  Wilson  to  direct  In  whose 
hands  the  note  should  be  placed  for  collection, 
but  by  notice  in  writing  to  require  the  appel- 
lant forthwith  to  Institute  tin  action  on  the 
note  agalnct  Qie  principals,  and  U  he  failed  to 
do  so  In  a  reasonable  time,  Wilson,  as  the 
surety,  would  have  been  discharged.  Such  was 
not  the  notice  given.  It  did  not  discbarge  WU< 
Boa" 

In  Cabell  v,  Amtdd,  86  Tex.  102.  22  U  B.  A 
87,  28  8.  W.  646,  an  action  for  false  Imprison- 
ment was  brought  on  a  marshal's  bond  for  dam- 
ages, where  an  arrest  was  made  for  a  felony 
by  a  deputy  marshal,  after  receiving  a  telegram 
from  the  marshal  who  held  a  warrant  for  the 
arrest  It  was  held  that,  autborlty  to  make  the 
arrest  existing,  the  manner  In  which  that  power 
was  exercised  ought  not  to  be  held  (imuod  for 
civil  action,  anless  therefrom  hart  resulted  to 
plaintiff,  which  would  not  necessarily  have  fol- 
lowed had  the  exact  procedure  contemplated  by 
the  statute  been  pursued.  The  sufficiency  of 
the  warrant  was  not  questioned.  Tex.  Code 
Crlm,  I'roe.  arts.  245,  257,  provide  that,  "in  exe- 
cuting a  warrant  of  arrest,  it  shall  always  be 
made  known  to  the  person  aeensed  under  what 
authority  the  arrest  Is  made,  and.  If  requested, 
the  warrant  shall  be  exhibited  to  him."  No 
discussion  is  made  as  to  the  sufficiency  of  a  no- 
tice by  telegram, — bat  It  appears  that  the  same 
result  would  have  been  reached  bad  the  arrest 
'been  made  by  the  deputy  on  any  other  informa- 
tion that  the  marshal  held  the  warrant 

In  McBlveen  Commission  Co.  v.  Jackson,  04 
Ga.  549,  20  S.  U.  428,  It  was  held  that  the 
court  may  refuse  to  grant  a  continuance  ap- 
plied for  on  the  ground  of  the  providential  ab- 
sence  of  the  party,  when  the  truth  of  the  ground 
is  unsupported  by  any  evidence  except  a  tele- 
gram from  the  party  to  his  counseL 

I.  T. 
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The  case  was  appealed  to  the  superior  court.  I 
Upon  the  trial  in  that  court,  a  motion  was 
made  to  diamias  the  case  because  the  peti-  ! 
tiou  did  not  allege  that  the  companj'  had  an  I 
agency  or  place  of  business  in  the  county, 
and  because  no  cause  of  aeticm  was  set  out ; 
it  being  argued  that  the  message  sent  would 
not,  even  if  delivered  promptly,  have  been 
sufficient  written  notice  of  the  certiorari 
under  the  law.   This  motion  was  overruled. 
The  trial  proceeded,  and  resulted  in  a  ver- 
dict and  judgment  for  Uie  plaintiff.    The  ; 
defendant  made  a  motion  for  a  new  trial,  ' 
which  was  overruled.     The  company  ex-  ; 
cepted,  assigning  error  on  the  overruling  of 
its  motion  for  a  new  trial,  and  on  the  ex- 
ceptions pendente  lite  which  had  been  filed  i 
to  the  overruling  of  the  demurrer  or  motion 
to  dismiss. 

1.  We  think  the  petition  substantially 
showed  jurisdiction  in  the  court  under  the  ' 
requirements  of  Civil  Code,   S  2348.  It 
alleged  that  the  company  had  an  office  and  . 
agent  in  the  county  doing  business  therein.  ! 
The  Code  authorizes  suit  against  a  tel^raph 
company  "in  any  county  where  such  tele- 
graph company  may  have  an  agency  or  place 
of  business."   If  the  defendant  had  an  olTice  i 
in  the  county,  and  had  also  an  agent  in  the  I 
county,  and  was  doing  business  therein,  we 
think  it  had  an  agency  or  place  of  business. 
This  caae  differs  from  that  of  Atlanta  Acci. 
Aaao.  T.  Bragg,  102  Ga.  748.  20  S.  E.  706, 
relied  upon  by  the  plaintiff  in  error.  In 
that  case  the  allegation  was  that  the  corpo-  \ 
ration  had  an  agent  and  transacted  business  i 
in  the  county.   There  was  no  allegation  that  i 
the  company  had  an  office,  while  in  the  I 
present  case  it  is  alleged  that  the  defendant 
bad  an  office  and  agent  in  the  county  doing 
business  therein.    In  the  case  just  cited.  I 
Atkinson,  J.,  said  that  the  word  "agency,"  j 
in  a  similar  statute,  was  intended  to  desig-  j 
nate  a  place  at  which  the  company's  busi-  I 
ness  was  transacted  by  an  agent.   If  this  be 
true,  the  allegations  in  the  petition  in  the 
present  case  are  sufficient  to  show  jurisdic- 
tion.  They  are  substantially  in  accord  with 
the  statute,  and  there  was  no  error  in  hold- 
ing that  the  court  had  jurisdiction. 

3.  After  much  reflection,  vve  hare  come  to  { 
the  conclusion  that  the  second  point  made  i 
by  the  demurrer  or  motion  to  dismiss  was  | 
not  well  founded.    Civil  Code.  §  4644,  rt;-  ' 
quires  that  "the  plaintiff  in  certiorari  shall 
cause  written  notice  to  be  given  to  tlie  oppo-  , 
site  party  in  interest,  his  agent  or  attorney, 
of  the  sanction  of  the  writ  of  certiorari,  and 
also  the  time  and  place  of  hearing,  at  least 
ten  days  before  the  sitting  of  the  court  to 
which  the  snme  shnll  be  returnable,"    Is  a 
telegram  such  "written  notice"  as  would  be 
effectual?    It  will  be  observed  that  the  sec- 
tion does  not  require  the  notice  to  be  served 
by  any  particular  or  designated  person.  It 
merely  declares  that  the  plaintiff  in  certio- 
rari shall  cause  written  notice  to  be  given. 
The  object  of  the  notice  is  to  give  the  oppo- 
site party  timely  information  that  the  judge 
has  sanctioned  the  writ,  and  that  it  will  be 
heard  at  a  certain  time  and  place.  The 
object  of  requiring  it  to  be  in  writing  is  to 
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prevent,  as  far  as  possible,  all  disputes  as 
to  the  correctness  and  sufficiency  of  the 
notice,  and  as  to  whether  it  was  given. 
Whoi  the  opposite  {^rty  has  receirad  a 
notice  in  writing  which  contains  the  in- 
formation prescribed  the  object  of  the  stat- 
ute is  accomplished,  and  there  has  been,  in 
our  opinion,  a  sufficient  compliance  with  the 
law.  Why,  then,  cannot  the  notice  be  de- 
livered by  any  person  authorized  by  the 
plaintiff  in  certiorari?  Were  he  to  write  the 
notice  himself,  and  send  it  by  anotlier,  it 
would  clearly  be  sufficient;  so  if  his  attorn^ 
were  to  write  it,  and  have  it  delivered  by  a 
messenger,  if  the  attorney  authorized  nis 
clerk  to  write  and  deliver  the  notice,  and 
the  clerk  did  so.  that  would  clearly  be  suffi- 
cient. Why,  then,  can  the  attorney  not  em- 
ploy the  telegraph  company  as  his  agent, 
and  why.  if  it  sends  the  message  as  written 
by  the  attorney,  and  delivers  to  the  opposite 
party  a  written  transcript  of  it.  would  this 
not  be  a  sufficient  compliance  with  the  law? 
We  think  that  it  is.  It  is  true  the  notice 
actually  written  by  the  attorney  is  not  de- 
livered, hut  the  same  words  are  sent  in 
symbols  and  signals,  and  are  transcribed  in 
writing  at  the  office  where  received,  and  the 
written  transcript  delivered  to  the  opposite 
party.  The  paper  delivered  contains  the 
same  words,  and  is  in  writing.  It  affords 
to  the  opposite  party  all  the  information 
that  could  have  been  given  by  a  delivery  of 
the  original.  This  mode  of  service  of  the 
notice  is  not  the  usual  one,  but  the  telegraph 
and  telephone  are  used  daily  in  all  business 
transactions,  and  have  been  frequently  rec- 
ognized by  the  courts.  Had  Bailey  tele- 
phoned to  a  friend  living  near  the  party  to 
be  served,  and  asked  that  friend  to  write 
the  notice  as  dictated  ovc^  the  telephone, 
and  deliver  the  writing  to  the  party  to  be 
served,  a  compliance  with  this  request  would 
have  been  as  effectual  as  though  Bailey  had 
delivered  the  notice  himself.  The  case  does 
not  seem  different  when,  by  his  contract 
with  the  telegraph  company,  he  authorizes 
the  company's  agent  in  the  receiving  office 
to  deliver  a  written  transcript  of  the  words 
which  are  transmitted  over  the  wire.  The 
statute  requires  that  the  notice  shall  be  in 
writing,  but  not  that  it  shall  he  written  or 
signed  by  the  party  or  his  attorney.  A 
writing  by  an  employee  of  the  company  is 
just  as  good.  The  telegraph  is  used  very 
commonly  now  to  make  contracts,  and  such 
contracts  are  uniformly  upheld  by  the 
courts.  It  has  been  held  that  a  (»>ntract  so 
made  is  in  writing  within  the  meaning  of 
the  statute  of  fraiids.  Groswell,  Electricity, 
§  690;  Joyce,  Electric  Law,  1  901.  For 
these  reasons,  we  hold  that,  if  Bailey's  tele- 
gram had  been  sent  properly,  and  delivered 
in  time,  it  would  have  been  sufficient  notice 
of  the  certiorari. 

3.  In  the  motion  for  a  new  trial,  one  of 
the  grounds  all^;es  that  the  verdict  was 
contrary  to  law  and  the  evidmcc.  The 
record  diselosea  that  Bailey,  in  his  petition, 
alleges  that  he  was  "forced"  to  pay  his 
client.  In  his  evidence  he  states  that  he 
paid  it  because  he  had  a  contract  to  protect 
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bis  client's  rights.  He  does  not  state  the  [  have  ordered  another  trial  in  the  justice's 
nature  of  this  contract,  or  whether  he  '  court.  These  observations  are  made  upon 
guaranteed  his  client  against  loss.  How-  i  the  petition  for  certiorari.  The  record  does 
ever  this  may  be,  we  think  he  was  not  en-  i  not  contain  the  answer  of  the  magistrate, 
titled  to  recover  at  all.  When  he  paid  hia  and  we  cannot  determine  whether  he  would 
client  the  money,  and  brought  tne  suit  I  have  verified  the  alle^tions  made  in  the 
against  the  telegraph  company,  he  stood  in  petition.  If  the  magistrate's  answer  had 
the  shoes  of  his  client.  Had  the  suit  been  been  filed,  and  doubtless  it  had  been,  the 
brought  by  the  client,  damage  must  have  plaintiff  should  have  produced  it  on  the 
been  shown  before  a  recovery  could  have  i  trial  of  this  case.  If  the  magistrate  in  his 
been  had;  and  so,  we  think,  when  suit  was  j  answer  had  not  veriiied  the  statements  of 
brought'  by  the  attorney.  Unless  Gilmore  the  petition,  the  answer  would  have  been 
could,  as  a  result  of  hia  proceeding  by  '  controlling,  and  would  have  been  alone  eon- 
certiorari,  have  recovered  all  or  a  piirt  of  I  sidered  by  the  judge  unless  it  was  traversed, 
what  was  therein  claimed,  no  damage  was  '  and  the  traverse  austaincd.  The  plaintifi 
done  by  the  dismissal  of  the  certiorari.  In  •  not  having  shown  that  his  client  was  dam- 
order  to  show  damage  it  was  incumbent  1  aged,  and  having  shown  by  hia  own  evidaice 
upon  Bail^  to  show,  prima  facie  at  least,  <  that  he  paid  the  mon^  under  what  he  con- 
that  he  would  have  obtained  a  reversal  of  ^  sidered  a  moral  obligation,  we  think  the 
the  case  on  certiorari,  and  that  the  judge  '  verdict  in  his  favor  was  contrary  to  law, 
would  have  entered  up  final  judgment  m  ■  and  that  the  court  erred  in  not  setting  it 
his  favor  in  the  superior  court.  Tliere  is  aside, 
no  evidence  tending  to  show  this  except  the  Judgment  reversed. 
petition  for  certiorari.   In  that  petition,  the  i 

(mly  specific  assignments  of  error  of  law  j  All  the  Justices  concur,  except  Ii«wia,  J., 
were  without  merit.   The  petition  also  con^  '  absott  on  account  of  sickness. 

tained  the  general  assignments  that  the  ver-  ' 

diet  was  contrary  to  law  and  the  evidence,  ■     Xiittle,  J.,  concurring: 

Even  if  these  grounds  were  good,  the  evi-      I  concur  in  the  judgment  in  this  case, 

dence  was  confiicting,  and  the  Judge,  if  he  but  dissent  from  the  proposition  announced 

sustained  the  certiorari,  could  not  have  en-  i  in  the  second  headnote. 

tered  final  judgment  in  the  case,  but  must ' 
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SHEl'ARD'S  POINT  LAND  COilPANY 

V. 

ATLAX'nC  HOTEL,  Appt. 
(132  N.  C.  617.) 

1.  The  title  to  landH  nnilcr  tlic  tide 
waterv  Im  veHted  In  the  reitpectlve 
utaieii,  and  mar  be  granted  bj  tbem  to  In- 
dividuals. 

2.  A  Rtreet  pintted  befn-een  a  navl^n- 
ble  rl^er  and  the  hlnrhwar  along  the 
shore,  and  which  la  Incapable  of  being  used 
as  a  street,  does  not  affect  the  rights  of  tbe 
ownr>r  of  the  land  bordcrtne  on  the  river  as 
R^ralnst  ont>  claiming  the  title  to  the  land 
nndpr  the  water. 

3.  When  noil  on  the  Mhore  of  a  navl- 
Kahle  water  In  Kranted  hj  the  state  to 
private  owners,  certain  rights  pass  as  Inci- 
dent to  the  grant,  with  which  the  state  can- 
not interfere  Itself,  or  permit  others  to  la- 
terfcrc,  except  for  public  uses,  and  then  only 
upon  m&klng  compensation. 

4.  A  icrant  to  a  riparian  owner  of  land 
under  the  water  In  front  of  hia  prop- 
erty, undei*  a  statute  providing  for  the  grant 
ol  such  propei-ty  to  such  owners  "for  the 
purpose  of  making  wharves,"  does  not  con- 

NoTf;. —  As  io  title  to  lands  under  water,  In- 
elndlng  grants  by  the  state,  see  also  note  to 
GofT  v.  Congle  (Mich.)  42  L.  B.  A.  161;  also 
Or«y  fX  rcl.  KImmous  v.  Patcraon  (N.  J.  Eq.) 
48  L.  n.  A.  717 ;  Illinois  C.  R.  Co.  v.  Chicago 
(111.)  33  1^  n.  A.  4US;  and  Watklns  v.  Dorrls 
(Wash.)  54  L.  U.  A.  100. 
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\ey  an  absolute  title  which  may  be  separated 
from  the  upland  so  as  to  cut  off  the  riparian 
rights  of  the  owner  of  such  land, — at  least 
where  the  policy  of  the  state  has  been  not  to 
grant  the  al>sotute  ownership  of  the  soli  un- 
dtT  the  water. 
5.  A  fcrant  of  the  apland  by  a  riparian 
Owner  who  haM  obtained  from  the 
■tate  a  icrant  of  the  land  under  water 
In  front  of  his  property  "for  the  purpose  of 
creclln;;  whurvea"  will  Ini^lude  the  rlRhts  un- 
(Ifr  the  water,  so  that  the  grantor  will  re- 
tain no  title  which  will  sustain  an  action 
for  possession  of  the  land  under  the  water. 

(Hay  6,  1003.) 

APl'RAL  by  defrndaitt  from  a  judgment 
of  tlie  Superior  Court  for  Carteret 
County  in  fnvor  of  plaintiff  in  an  action 
hnni3:hi  to  rrcovpr  possession  of  certain  real 
estate.    R(  versed. 

The  facts  are  stated  in  the  opinion. 
Mrsfifii.    Armstead     Jones    ft  Son, 
Charlei  It.  Alternethj,  and  Simmons  ft 
Ward,  for  appellant: 

At  common  l.iw,  the  riparian  owner  on 
navigable  waters  had  an  appurtenant  right 
to  use  the  water  front  for  the  purpose  of 
building  wharvcB,  flsherics,  etc.  . 

fhmd  V.  Wool,  107  X.  C.  13!),  12  S.  E. 
281;  Orcfjonj  v.  Forbes,  90  N.  C.  77,  I  S.  E. 
541. 

The  right  is  "cx  jura  naturw  as  incident 
or  appurtenant  to  the  land." 
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28  Am.  &  Eng.  Enc.  Law,  pp.  947-949; 
Stockport  Waterusorkt  Oo.  v.  Potter,  3 
Hurlst.  &  C.  326;  AardireU  t.  Amea,  22 
Pi<:k.  333. 

Appurtenant  casements  pass  with  the 
land. 

Wool  V.  Edenton,  115  N.  C.  10,  20  S.  E. 
165;  Hair  V.  DotCHtng,  96  X.  C.  172.  2  8.  E. 
520. 

The  snuit  conveys  title  in  fee. 

Bondv.  Wool,  107  N.  C.  146,  12  S.  E.  281; 
Gregory  v.  Forbea,  96  N.  C.  81,  1  S.  E.  541. 

Mesgra.  W.  W.  GUvk  and  UiidaiKr 
Pattenon  for  appellee. 

Connor*  J.,  delivered  the  opinioD  of  the 
court: 

The  plaintiff  brings  this  action  for  recov- 
ery of  jiossessioQ  of  a  tract  of  land  de- 
scribed m  the  complaint  as  "lying  and  being 
situate  in  the  county  of  Carteret,  in  More- 
bead  city,  adjoining  the  square  on  which 
the  hotd  building  of  the  defendant  is  lo- 
cated, and  known  and  described  as  'square 
No.  83'  in  the  plan  of  Morehead  eity.^'  It 
alleges  that  the  defendant  is  in  possession 
of  the  above-described  lot,  "upon  which  there 
has  been  erected  certain  walks,  wharves, 
bathhouses,  pavilion,  etc.,  and  that  such 
possession  is  unlawful  and  wrongful." 

The  defendant  denies  that  the  plaintiff  is 
the  owner  of  the  property  described  in  the 
complaint,  and  denies  that  it  is  in  possession 
thereof,  except  that  it  has  a  wharf,  walk- 
way, and  two  bathhouses  leading  from  the 
rear  of  said  hotel  over  and  into  the  waters 
of  Bogue  sound.  It  avers  "that  Bogue  sound 
is  an  arm  of  the  sea,  navigable  for  sea  ves- 
sels and  other  ships,  and  the  said  hotel  is 
about  a  mile  from  the  Atlantic  ocean;  the 
tide  from  said  ocean  ebbs  and  flows  daily  in 
said  sound  and  upon  the  shore  whereon  the 
said  hotel  is  located,  and  the  space  between 
the  said  hotel  and  bathhouses  and  where  the 
walkivay  and  wharf  are  situated  is  covered 
by  the  waters  of  said  sound,  and  the  de- 
fendant in  advised  that  the  plaintiff  has  no 
title  thereto." 

The  plaintiff  claims  the  land,  which  is 
covered  by  water,  described  in  the  complaint, 
and  known  in  the  plan  and  on  the  map  of 
Morehead  city  as  "square  No.  83,"  under  the 
following  chain  of  title,  to  wit :  Grant  from 
the  state  to  John  M.  Morehead  and  W.  L. 
Arendell,  bearing  date  May  2,  1856.  The 
grant  is  made  to  said  grantees,  "owners  and 
riparian  proprietors  of  the  lands  known  as 
the  'Shepard's  point  lands'  on  Beaufort 
harbor."  It  include  the  tract  or  parcel  of 
land  lying  around  Shepard's  point  lands, 
and  between  high-water  mark  and  the  deep 
water  of  Bogue  sound,  Newport  river,  and 
Calico  creek.  The  description  in  the  grant 
covers  502  acres  of  land,  and  surrounds  the 
lands  known  as  the  "Shepard's  point  lands," 
which  by  tlie  charter  of  Morehead  city  em- 
braces the  entire  water  front  of  the  said 
city,  and  rune  out  from  high-water  mark  on 
the  shores  of  said  lands  to  the  deep  water  of 
said  sound,  river,  and  creek.  The  Shepard's 
Point  Ivaiid  Company  was  chartered  by  Laws 
18.')&-ii7.  chap.  136,  p.  164.  The  charter  was 
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extended  Acts  1887,  chap.  50,  p.  100. 
The  town  of  Morehmd  aij  was  inoorptn 
rated  by  Lawa  1S60,  1861,  chap.  172,  p.  203. 
Section  6  provided  "that  the  corporate  lim- 
its of  said  city  shall  embrace  the  entire  plan 
of  the  city  of  Morehead  as  published  by  the 
Shepard's  Point  Land  Company,  and  from 
the  terminus  of  the  Atlantic  &  North  Caro- 
lina Railroad  Company  to  Fifteenth  street." 

The  plaintiff  introduced  deeds  tending  to 
show  that  at  the  time  of  issuing  the  grant, 
May  24,  1856,  the  grantees  were  the  ownun 
of  square  No.  1,  and  that  said  square  was 
abuUing  square  No.  83,  the  latter  being  the 
water  front  covered  by  water  and  extending 
out  into  Bogue  sound.  The  plaintiff  offered 
deeds  tending  to  show  that  the  defendant 
company  had  acquired  title  by  direct  chain 
from  John  M.  Morehead  and  W.  H.  Aren- 
dell through  the  plaintiff,  who  owned 
squares  Nos.  1  and  83  at  the  time  of  the  con- 
veyance of  Bi^uare  No.  1,  upon  wfaioh  the  At- 
lantic hotel  IS  located.  The  plaintiff  intro- 
duced a  deed  from  the  Shepard's  Point  lAnd 
Company  to  John  M.  Morehead,  dated  Au- 
gust 19,  1859,  conveying  square  No.  1, 
"bounded  on  the  north  by  Arendetl  street, 
on  the  east  by  Third  street,  on  the  south  by 
Evans  street,  and  on  the  west  by  Fourth 
street."  The  plaintiff  introduced  chain  at 
title  to  square  No.  1  from  John  M.  Ufore- 
head  to  the  defendant,  and  also  introduced  a 
map  of  Morehead  city.  It  will  appear  by 
reference  to  that  map  that  Evans  street  for 
a  considerable  distance,  and  especially  be- 
tween squares  No.  1  and  No.  S3,  "is  covered 
by  the  tide  water  at  high  tide,  and  has  never 
been  opeued  between  squares  Nos.  1  and  83, 
and  is  not  used  as  a  public  street." 

W.  L.  Arendell,  a  witness  for  the  plaintiff, 
testified:  "The  hotel  is  on  square  No.  I, 
and  is  known  as  the  'Atlantic  hotel.'  The 
water  front  is  square  No.  83,  and  is  covered 
by  water.  At  low  tide  a  small  portion  of  it 
is  not  covered  by  water.  The  wharves  and 
bathhoases  on  square  83  were  built  in  the 
latter  i>art  of  1880  by  the  Morehead  Ci^ 
Hotel  Company,  under  whom  the  defendant 
claims.  There  are  two  wharves  or  piers. 
They  are  about  8  feet  wide,  and  one  is  about 
200  feet  long,  and  ia  connected  with  the 
hotel,  and  extends  out  into  Bogue  sound; 
about  50  feet  from  the  end  of  it  is  the  gen- 
tlemen's bathhouse.  The  otiier  pier  extendia 
out  into  the  sound  about  80  feet,  and  is  con- 
nected with  the  other  wing  of  the  hotel,  and 
at  the  end  of  it  is  the  Tadiea'  bathhouse. 
These  wharves  and  bathhouses  are  in  the 
waters  of  •Bogue  sound,  and  on  square  8S. 
The  depth  of  water  at  the  end  of  the  long 
pier  is  from  6  to  8  feet,  sometimes  more, 
sometimes  less,  according  to  the  tide.  The 
depth  of  the  water  at  the  end  of  the  ladies' 
pier  is  about  5  feet,  varying  according  to  the 
tide.  The  tide  water  at  high  tide  washes  up 
to  square  No.  1,  and  mthin  a  few  inches  of 
the  brick  foundation  of  two  of  the  wings  of 
the  hotel.  Square  No.  83  is  south  of  square 
No.  1,  and  is  generally  covered  by  water. 
Tliere  was  a  street  leading  off,  upon  the  plan 
of  said  town,  between  square  83  and  square 
1.   This  street  is  called  'Evans  street,'  and 
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is  60  feet  wide,  but  it  has  not  been  opened 
Ivetwec-n  squares  1  and  83,  and  is  not  used  as 
a  public  street  of  Morebead  cif^.  At  high 
tide  it  would  be  very  nearly  covered  by 
water.  The  grant  to  John  M.  Morebead  and 
W.  H.  Arendell  covers  square  83.  Evans 
«treet  was  laid  off  on  the  plan  of  the  tofrn 
after  the  issuing  of  said  grant.  Square  83 
is  alwavs  covered  by  the  tide  at  any  ordin- 
ary hieli  tide,  and  the  greater  part  of  it  is 
'Covered  at  low  tide,  llie  ocean  tide  comes 
in  at  the  inlet,  which  is  about  2  miles  off. 
And  ebbs  and  flows  over  square  83;  this 
square  is  a  part  of  Bogae  sound.  Boats  sail 
iroin  the  ocean  and  on  the  ocean  and  back 
to  the  hotel,  and  sail  over  and  about  Hquare 
83,  and  tie  up  and  anchor  all  along  the  long 
pier  from  its  end  up  to  76  or  100  feet 
towards  the  hotel,  according  to  the  state  of 
the  tide.  Square  83  covers  the  deepest  part 
of  that  part  of  Bogue  sound,  and  that  part 
is  connected  with  the  balance  of  the  sound 
by  navigable  waters  for  small  vessois,  both 
to  the  eastward  and  to  the  westward.  Tlie 
Shepard's  Point  Land  Company  and  Mxire- 
head  never  did  build  any  wharves  or  pierb 
on  square  83." 

His  honor  submitted  to  the  jury  the  fol- 
lowing issues:  "(1)  la  the  plaintiff  the 
owner  and  entitled  to  the  possession  of  the 
land  described  in  the  complaint  as  square 
83?  (2)  Is  the  defendant  in  possession  of 
any  [Kirt  thereof?"  The  court  Instmcted 
the  jury  that  if  they  believed  the  evidence 
they  should  answer  the  first  issue  "yes,"  and 
the  second  issue  "yes;"  and  the  defendant 
excepted.  It  is  agreed  that  the  court  an- 
swer the  issues  accordii^ly.  Judgment  was 
rendered  thereupon,  and  the  defradant  ap- 
pealed. 

The  plaintiff's  title  and  rif^t  to  recover 
are  dependent  upon  the  construotion  of  § 
2751  of  the  Code,  being  Acta  1854,  1855, 
chap.  21,  p.  46,  in  the  following  language; 
"All  vacant  and  unappropriated  lands  be- 
longing to  the  state  shall  be  subject  to  entry 
.  .  .  except  lands  covered  by  navigable 
streams,  provided  that  persons  owning  lands 
on  any  navigable  sound,  river,  creek,  or  arm 
of  the  sea,  for  the  purpose  of  erecting 
wharves  on  the  side  of  the  deep  waters  there- 
of next  to  their  lands,  may  make  entries  of 
tiie  lands  covered  water  adjacent  to  their 
own  as  far  as  the  deep  water  of  such  sound, 
river,  creek,  or  arm  of  the  sea,  and  obtain 
title  as  in  other  cases.  But  persons  making 
such  entries  shall  be  confined  to  straight 
lines  including  only  the  fronts  of  their  own 
toacts,  and  shall  in  no  respect  obstruct  or 
impair  navigation.  And  when  any  such  en- 
try shall  be  made  in  front  of  the  lands  in 
any  incorporated  town,  the  town  corpora- 
tion shall  regulate  the  line  on  deep  water  to 
which  entry  may  be  made." 

The  question  presented  for  decision  is  of 
great  importance,  and  by  no  means  free 
from  difficulty.  It  will  be  well,  before  en- 
tering into  an  examination  of  the  princi- 
ples and  authorities  by  which  we  shall  be 
guided  in  reaching  a  conclusion,  to  note  the 
history  of  the  legislation  in  North  Carolina 
in  regard  to  the  control  and  disposition  of 
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our  navigable  waters.  It  was  held  in  Ta- 
ium  v.  Bawyer,  9  N.  C.  (2  Hawks)  220,  that 
lands  covered  by  navigable  waters  were  not 
subject  to  entry  under  the  entry  law  of 
1777,  "not  by  any  express  prohibition  in  that 
act,  hot,  bein^  necessary  for  public  purposes 
as  common  highways  for  the  convenience  of 
all,  they  are  fairly  presumed  not  to  have 
been  within  the  intention  of  the  legislature." 

Ruffin,  J.,  in  Ward  v.  Willis,  51  N.  C.  (6 
Jones  L.)  183,  72  Am.  Dec.  570,  said:  "It 
happened,  however,  that  in  the  revisal  of 
I83tf  those  parts  of  the  previous  acts  were 
omitted,  and  therefore  the  court  felt  bound 
to  hold,  in  Hatfield  v.  Orimstead,  29  N.  C. 
(7  Ired.  I<.)  139,  that  entries  of  land  in 
Currituck  sound  were  good  after  it  ceased 
to  have  a  tide  or  be  navigable  by  reason  of 
the  closing  of  the  inlet,  or,  rather,  of  such 
parts  of  the  sound  as  were  frequently  not 
covered  by  water.  When  the  omissions  of 
the  revisal  were  discovered  in  1846,  the  leg- 
islature, by  an  act  of  that  year,  chap.  36, 
revived  the  provision  omitted  by  enacting 
that  entries  of  land  lying  on  any  navigable 
water  should  be  surveyed  in  such  manner 
that  the  water  should  form  one  side  of  the 
survey,  and  the  land  be  laid  off  back  from 
the  water,  and  proceeded  further  to  enact 
that  it  should  not  be  lawful  to  enter  land 
covered  by  any  navigable  sound,  river,  or 
creek."  The  court  in  that  case  fadd  that 
'*land  lying  between  the  high  and  low  water 
lines  of  the  tiden  of  the  ocean  or  a  naviga- 
ble stream  is  not  subject  to  private  appro- 
priation under  the  acts  authorizing  the  en- 
try and  grant  of  lands  by  the  state." 

This  continued  to  be  the  law  until  1854, 
when  the  act,  |  27S1  <tf  the  Code,  was  en- 
acted. In  1889  (Laws  1880,  p.  517,  chap. 
555}  this  act  was  amended  by  adding,  after 
the  word  "navigation,"  the  following:  "Pro- 
vided, further,  that  no  land  covered  by  water 
shall  be  subject  to  entry  within  30  feet  of 
any  wharf,  pier,  or  stand  used  as  a  wharf  al- 
ready in  existence,  or  which  may  hereafter 
be  erected  by  any  person  on  his  own  land 
or  land  under  his  control  or  on  an  extended 
line  thereof;  but  land  covered  by  water  as 
aforesaid  for  the  space  of  30  feet  from  the 
landing  place  or  line  of  any  wharf,  pier,  or 
stand  used  as  a  wharf  as  aforesaid,  shall  re- 
main open  for  the  free  ingress  and  egress  of 
said  owner  and  other  persons  to  and  from 
said  wharf,  pier,  or  stand."  By  Laws  1891, 
p.  585,  chap.  532,  the  section  is  so  amended 
as  to  read:  "Lands  covered  by  navu;able 
waters,  provided  that  persons  owning  uinds 
on  any  navigable  water  for  the  purpose  of 
erecting  wharves  or  Ssh  houses  or  for  fish- 
ing [in]  said  waters  in  front  of  their  lands, 
may  make  entries  of  the  land  covered  by  said 
water  and  obtain  title  as  in  other  cases;  but 
persons  making  such  entries  shall  l)e  con- 
fined to  straight  lines,  including  only  the 
fronts  of  their  own  lands,  and  shall  in  no 
case  extend  a  greater  distance  from  the  shore 
than  one  fifth  of  the  width  of  the  stream,' 
and  shall  in  no  respect  obstruct  or  impair 
navigation,  provided  nothing  in  this  act 
bhail  apply  to  Currituck  county." 

By  the  act  of  1803,  chap.  17,  p.  41,  S  2751 
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of  tlie  Code  is  amrntW  by  striking  out  the 
wordH,  "to  which  entries  may  be  made,"  and 
inserting,  instead  thereof,  the  words,  "to 
which  wharves  may  be  built." 

it  is  noted  in  the  plaintitT'R  brief,  and 
known  in  coiinpction  with  the  history  of  the 
state,  that,  at  or  about  the  time  that  the 
avt  of  18.>4  was  passed,  the  Atlantic  &  North 
Carolina  Bailroad,  having  its  terminus  at 
what  was  to  be  Kforehead  city,  although  pro- 
jectfd,  had  not  been  completed  to  that  point. 

The  ]ilaintifl"!<  title  is  dependent  upon 
miiintaining  throe  propositions:  (1)  That 
the  title  to  navigable  waters,  sounds,  arms 
of  Hip  kch,  ete..  is  vested  in  the  state,  and 
inny  bo  granted  by  the  sUite  to  private  in- 
(iividuais;  (2)  that  by  the  grant  issued  to 
Alorehead  and  .\rendell,  pursuant  to  the  act 
of  18o4,  they  Iwcame  the  absolute  owners  of 
the  soil  covered  by  the  uavigable  waters  of 
Bogue  »uund,  Newport  river,  and  Calico 
enck,  described  in  the  said  grant,  and  (wji- 
t:iining  .')02  acres;  and  (3)  that  such  tin^ 
as  they  ae(|iiirt'd  passed  to  and  vested  in  the 
plaintilT  curponition,  sejmrate  and  distinct 
fruin  its  ownership  of  the  soil  theretofore 
f;raii1ud  l)y  the  state,  upon  which  is  located  j 
till*  lowu  of  Morehoad  city,  including  the  de- 
fendant's lot  No.  1.  upon  which  is  built  the' 
Athintie  hotel,  and  that  its  ownership  is  in-i 
no  respect  dependent  upon  the  use  to  whicli 
the  land  in  controversy  is  to  be  put,  or  Its  | 
rijutrian  ownership  of  the  shore,  | 
It  is  abundantly  settled  by  tlie  courts  of 
this  state  and  tlie  United  States  that  after 
the  Kevolntionary  War  the  states  became  the 
owners  of,  and  reUiined  the  title  to,  the 
lands  covered  by  navigable  waters,  and  that 
llu-y  have  the  power  to  grunt  those  lands  to 
private  individuals.  This  has  been  the  well- 
settled  doctrine  in  this  country  since  the 
ease  of  Martin  v,  Wutldrll,  16  Pet.  367,  10 
L.  ed,  097.  "The  principle  has  long  been  aot- 
tled  in  this  court  that  each  sUite  owns  the 
hi'ds  of  all  tide  waters  within  its  jurisdic- 
tion, unless  they  have  been  granted  away. 
.  .  .  In  like  manner,  the  states  own  the 
tide  wutei's  theniselves,  and  the  fish  in  them, 
so  far  as  tttry  are  capable  of  OWDerahip  while 
ninning."  McCicady  v.  Virginia,  94  U.  S. 
;i:H.  24  L.  ed.  •.J48, 

RuHin.  J.,  in  Ward  v.  Willin,  51  N.  C.  (C 
Jones  L.)  18,"),  72  ^Vrn.  Doe,  570,  says:  "it 
seeniii  thus  to  be  clear  that  whatever  soil  is 
at  any  time  covered  by  a  navigable  water  in 
its  natural  state  is  deemed  to  be  in  the  same 
stat*"  as  if  it  were  in  the  bed  of  the  water; 
in  other  words,  that  it  is  all  one  whether  it 
be  under  the  channel  or  be  the  margin  be- 
tween the  high  and  low  water  lines.  The 
same  public  purposes  require  that  here,  as  in 
Kngland,  the  state  slionld  reserve  lands  in 
tluil  situation  from  private  appropriation, 
and,  although  it  may  please  the  legislature 
to  dispose  of  that  by  special  grant  for  the 
promotioa  of  trade  and  the  growth  of  a  com- 
niereia!  town  accessible  to  vessels,  it  ration- 
ally accounts  for  the  rcstrietion  U|)on  the 
conunon  mode  of  granting  other  public  lands, 
and  enables  us  to  discover  the  extent  of  the 
restriction  imposed,  and  understand  the 
terms  in  which  it  is  imposed." 
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Mr.  Justice  Field,  in  Illinois  C.  R.  Co.  v. 
Illinois,  140  r.  S.  387,  30  L.  ed.  lOlS,  13 
.Sup.  Ct.  Kep.  110,  thus  de0nes  the  status  of 

Jmds  covered  by  tide  waters:  "It  is  the  set- 
tled law  of  this  country  that  the  ownership 
of  and  dominion  and  sovereignty  over  lands 
cohered  hy  tide  waters,  within  the  limits  of 
the  KcvenJ  states,  belong  to  the  respective 
stales  within  which  they  are  found,  with  the 
(■oiise(|ucnt  right  to  use  or  disimse  of  any 
IKirtion  thereof  when  that  could  be  done 
without  substantial  impairment  of  the  in- 
terest of  the  public  in  the  waters,  and  subject 
always  to  the  paramount  right  of  Congress 
to  control  their  navigation  so  far  as  may  be 
necessary  for  the  regulation  of  commerce 
with  forei^jn  nations  and  among  the  states. 
This  doctrine  has  been  often  announced  by 
this  court,  and  is  not  que.-itioncd  by  counsel 
of  nnv  of  the  parties," — citing  I'ollard  v. 
//«./«?!.  3  TTow.  212.  11  L.  ed.  »G5;  ^^^^h^■r 
V,  ,S7fl/r  llayhor.  18  Wall.  57.  21  L.  ed.  7!»8. 

iMir  the  pur])ose  of  this  discussion,  w  treat 
the  iirst  proposition  as  settled.  There  has 
been,  honever,  some  disenssion  and  eoullict 
of  opinion  in  respect  to  tlie  extent  of  tlio 
riuhl  of  tiie  state  to  p;rant  the  soil  under  its 
navigable  waters,  held  in  trust  for  the  use 
of  all  of  the  citizens,  to  private  persons. 

Mr,  .Tusliee  Field,  in  a  very  able  opinion 
in  the  Illintiis  Orulnil  lioihoud  Ctiw.  I4li  ^ J, 
S.  :!S7,  .'Jli  h.  ed,  lOlS.  13  Sup.  Ct.  Rep.  110, 
in  discussing  the  character  of  the  title  which 
tile  state  holds  in  fier  navigable  waters,  uses 
the  following  language :  "The  question, 
therefore,  to  be  considered,  is  whether  the 
legislature  was  competent  to  thus  deprive  the 
state  of  its  ownership  of  the  submerged  lands 
in  the  harlwr  of  Chicago,  and  of  the  conse- 
quent control  of  its  waters;  or,  in  other 
words,  wlietlier  tlie  railroiul  corporation  can 
hold  the  hind*;  and  control  the  waters,  by  the 
grant,  a;rain«t  any  future  exercise  of  power 
over  tlieui  hy  the  state.  Tliat  the  state 
iioids  the  title  to  the  lands  under  the  navi- 
gable wa'ers  of  Uike  Michigan,  within  its 
limits,  in  the  same  manner  that  the  state 
holds  its  title  to  soils  under  tide  water  l>y 
the  ccmimon  law,  wo  have  already  shown, 
ami  that  title  necessarily  carries  with  it  con- 
trol over  the  waters  above  them  whenever  the 
lands  are  subjected  to  use.  But  it  is  a  title 
diirerent  in  character  from  that  which  the 
state  holds  in  lands  intended  for  sale.  It  is 
dilVerent  from  the  title  which  the  t'nitetl 
States  holds  in  the  public  lands  which  ai-e 
open  to  pre-emption  and  sale.  It  is  a  title 
hold  in  trust  for  the  people  of  the  state,  that 
they  may  enjoy  the  navigation  of  the  waters, 
carry  on  commerce  over  them,  and  have  lib- 
erty of  fishing  therein,  freed  from  the  ob- 
struction or  interference  of  private  parties. 
The  interest  of  the  people  in  the  navigation 
of  the  waters  and  in  commerce  over  them 
may  be  improved  in  many  instances  by  the 
erection  of  wharves,  docks,  and  piers  therein, 
for  which  purpose  the  state  may  grant  par- 
cels of  the  snhmcrged  lands,  and,  so  long  as 
their  disposition  is  made  for  such  purpose, 
no  valid  objections  can  be  made  to  the 
grants.  It  is  grants  of  parcels  of  land  under 
navigable  waters  that  may  afford  foundation 
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for  wharves,  piers,  docks,  and  other  struc- 
tures in  aid  of  commerce,  and  grants  of 
pnrcelH  which,  being  occupied,  do  not  Bub- 
stantiatly  impair  the  public  interest  in  the 
lands  and  waters  remaining,  that  are  cliieHy 
considered  and  unstained  in  the  adjudged 
eases  as  a  valid  exercise  of  lof^islative  power, 
confiistentJy  with  the  trust  to  the  public, 
upon  whi<rh  auch  lands  iiro  held  by  the  state. 
But  tlmt  is  a  very  different  doctrine  irom 
the  one  which  would  sanction  the  abdication 
of  the  general  control  of  the  state  over  landa 
under  the  navigable  waters  of  an  entire  har- 
bor or  hay,  or  of  a  sea  or  lake.  Such  abdi- 
cation is  not  consistent  with  the  exercise  of 
that  trufat  which  requiri's  the  government  of  I 
the  state  to  preserve  sueh  waters  for  tlie  use 
of  the  piibHc,  The  trust  devolving  upon  the 
state  for  the  public,  and  which  can  only  be 
diHchnrgeii  by  the  management  and  control 
of  property  in  which  the  public  has  an  in- 
terest, cannot  be  relinquished  by  a  transfer 
of  lIic  property.  Tlie  control  of  the  state  for 
tiio  purposes  of  the  trust  can  never  be  lost 
except  as  Lo  such  parcels  .is  are  used  in  pro- 
moting the  interests  of  the  public  therein,  or 
can  be  disposed  of  without  any  substantial 
inipiiirmcnt  of  the  public  interest  in  the 
lands  and  waters  remaiuin;;.  It  ia  only  by 
observing  the  distinctimi  between  a  grant  of 
snch  parcels  for  the  improvement  of  the  pub- 
lic interest,  or  which,  when  occupied,  do  not 
liubstantially  impair  the  public  interest  in 
the  iiinds  and  waters  remaining,  and  a  grant 
of  the  whole  property  in  which  the  public 
is  interested,  that  the  lanijuage  of  the  ad- 
judged cases  can  be  reconciled.  General  lan- 
guage sometimes  found  in  the  opinions  of 
the  courts,  expressive  of  absolute  ownership 
and  control  by  the  state  of  lands  under  navi- 
gable waters,  irrespective  of  any  trust  as  to 
their  use  and  disposition,  must  be  read  and 
construed  with  reference  to  the  special  facts 
of  tile  particular  cases.  A  grant  of  all  the 
lands  under  the  navigable  waters  of  a  state 
has  never  been  adjudged  to  be  within  the 
legislative  power;  and  any  attempted  grant 
of  the  kind  would  be  held,  if  not  absolutely 
void  on  its  face,  as  subject  to  revocation. 
The  state  can  no  more  abdicate  its  trust  over 
property  in  which  the  whole  people  are  in- 
terested, like  navigable  waters  and  soils  un- 
der them,  so  as  to  leave  tliem  entirely  under 
the  use  and  control  of  private  parties,  except 
in  the  instance  of  parcels  mentioned  for  the 
improvement  of  ruivigation  and  the  use  of 
the  waters,  or  when  parcels  can  be  disposed 
of  without  impairment  of  the  public  interest 
in  what  remains,  than  it  can  abdicate  its 
police  powers  in  the  administration  of  !>ov- 
ernnient  and  the  preser\'ation  of  the  peace, 
.  .  .  Po  with  trusts  connected  with  pub- 
lic property  or  property  of  a  special  char- 
acter, like  lands  under  navigable  waters,  they 
cannot  be  placed  entirely  beyond  the  direc- 
tion and  control  of  the  state,  .  .  .  We 
cannot,  it  ia  true,  cite  any  authority  where 
a  grant  of  this  kind  has  been  held  invalid, 
for  we  believe  that  no  instance  exists  where 
the  harbor  of  a  great  city  and  its  commerce 
have  been  allowed  to  pass  into  the  control  of 
any  private  corporation.  But  tiie  decieions 
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are  nuiueious  which  declare  that  such  prop- 
erty is  held  by  the  state,  by  virtue  of  its  sov- 
ereignty, in  trust  for  the  public.  The  owner- 
ship of  the  navigable  waters  of  the  harbor 
anti  of  the  lands  under  them  is  a  subject  of 
public  concern  to  the  whole  people  of  the 
state.  The  trust  with  which  they  are  held, 
therefore,  is  governmental,  and  cannot  be 
iilienuted,  except  m  those  instances  men- 
tioned of  parcele  used  in  the  improvement  of 
tlic  interest  thus  held,  or  when  parcels  can 
be  disposed  of  without  detriment  to  the  pub- 
lic interest  in  the  lands  and  waters  remain- 
ing." 

The  plaintiff  contends  that  this  court  has 
construed  §  2751,  and  that  the  grantees, 
Morohead  and  Arendeli,  by  the  grant  issued 
to  tliem  pursuant  thereto,  acquired  the  ab- 
solute ownership  of  the  soil  under  the  water, 
subject  only  to  the  right  of  navigation  by 
the  eitii»!us  of  the  state.  If  this  contention 
be  well  founded,  it  must  be  conceded  that 
the  plaintiff  may  bring  a  possessory  action 
and  remove  the  defendant  from  any  occu- 
pnncy  thereof.  If  the  question  has  been  de- 
cided by  this  court,  we  would  feel  compelled 
to  follow  such  decision  as  a  rule  ol  property, 
without  regard  to  our  own  views.  The  first 
ease  in  which  the  question  came  before  the 
court  is  Gregory  v.  I'orbca,  8(i  X.  C.  77,  1  S. 
K.  541.  An  examination  of  the  original  rcc> 
ord  on  file  in  this  court  shows  that  the  plain- 
tiff, a  riparian  owner,  desiring  to  erect  a 
wharf  in  the  waters  of  Xorth  river,  ob- 
tained a  grant  from  the  state  for  the  lauds 
adjacent  thereto,  "for  the  purpose  of  erecting 
a  wharf  connecting  with  the  shore,  under 
tiie  provisions  of  5  2751  of  the  Code."  The 
plaintiff  averred  that  the  defendant,  who 
was  not  a  riparian  owner,  had  erected  and 
is  using  a  wharf  on  the  lands  embraced  in 
tlie  grant,  and  that  the  plaintiff  was  thereby 
prevented  from  erecting  his  wharf.  The  de- 
fendant set  up  a  lease  from  the  county  com- 
missioners, etc.  The  plaintiff,  after  show- 
ing title  to  the  shore  line,  introduced  a  grant 
from  the  state  to  "the  water-covered  land  in 
front  of  the  shore."  The  survey,- after  giv- 
ing boundaries  of  24  acres,  annexes  the 
qimlifying  words,  "for  wharf  purposes." 
Smith,  C'n.  J„  saj-s:  "As  the  owner  of  the 
shore,  the  plaintiff  had  a  right,  under  the 
law,  to  enter  the  water  front  up  to  the  deep 
water,  so  as  not  to  obstruct  navigation,  and 
thus  acquire  property  in  the  land.  The  sur- 
vey, and  we  assume  the  entry  which  it  must 
follow,  expressly  declares  that  it  is  'for 
wharf  purposes,'  and  this  ia  the  only  use  for 

which  the  grant  could  issue  \nd 

for  our  present  purpose  the  grant  is  opera- 
tive. Inasmuch  as  the  state  can  only  issue 
a  grant  for  land  covered  with  navigable 
waters  for  the  purpose  of  erecting  a  wharf, 
and  this  only  to  the  riparian  proprietor,  we 
are  unable  to  see  how  the  right  claimed  by 
defeiuiant  could  be  conferred  by  the  county 
commissioners  upon  a  stranger,  like  the  de- 
fendant." The  court  below  having  held  upon 
the  plaintiff's  showing  that  he  was  not  en- 
titled to  recover,  the  court  simply  decided 
that  "the  case  was  a  proper  one  for  them  to 
]Miss  upon."    In  our  opinion  this  case  falls 
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very  far  short  of  sustaining  the  position  of 
the  plaintiff  in  this  action.  We  note  the 
careful  restriction  whicli  the  chief  justice 
places  upon  the  words  of  the  grant.  It  is 
sufficient  to  note  now  that  it  ia  only  for  our 
"presenb  purpose  that  the  grant  is  opera- 
tive." As  shown  by  Mr.  Munroe's  very  ac- 
curate and  valuable  ''Marginal  Annota- 
tions," the  case  Is.  not  cited  in  our  Reports. 

The  next  case  in  which  the  c^urt  expresses 
an  opinion  in  regard  to  the  construction  of 
S  2751  is  Bond  v.  Wool,  107  N.  C.  139,  12  S. 
E.  2SI.  This  was  a  controversy  between  two 
riparian  owners,  neither  having  any  grant 
under  the  section  of  the  Code  referred  to,  but 
relying  entirely  upon  their  rights  as  ripari- 
an owners.  Tho  plaintiff  sought  to  ei^oin 
the  defendant  from  interfering  with  his  fish- 
house  by  a  threatened  erection  of  a  wharf 
in  front  of  the  defendant's  land.  The  con- 
struction of  S  27S1  was  not  in  any  way  in- 
volved in  the  discussion  or  the  decision  of 
the  case.  The  court  held  that,  "leaving  our 
legislature  out  of  view,  the  plaintiff,  or  H. 
A.  Bond,  Sr.,  under  who  he  claims,  is,  at 
least  in  the  discussion  of  this  appeal,  to  be 
considered  as  holding,  as  an  inci^nt  to  the 
ownership  of  lot  No.  187,  the  right  to  build 
flshhonses  over  the  water  at  any  point  east 
of  the  dotted  line,  .  .  .  and  in  front  of 
the  said  lot  between  the  land  and  the  navi- 
gable water.  .  .  .  But  the  defendant 
Wool  has,  if  his  interest  is  not  affected  by 
our  statute,  a  property  of  the  very  same  na- 
ture," etc.  It  is  true  that  the  court  pro- 
ceeds to  cite  the  statute  and  comment  upon 
it,  noting  that  the  riparian  owner  was  re- 
stricted by  the  act  of  1777,  chap.  114,  S  15, 
to  the  water  mark,  etc.,  saying:  "The  act 
of  1854r-55  (Code,  |  2751)  made  an  exception 
in  favor  of  riparian  owners  of  land  on  any. 
'navigable  sound,  river,  creek,  or  arm  of  the 
sea,'  by  giving  to  them  the  exclusive  priv- 
ilege of  acquiring  the  absolute  fee  in  the  pre- 
cise territoiT  on  their  frmits,  in  which  they 
already  held,  as  incident  to  the  original 
grant,  the  qualified  property  or  appurt^ant 
right  which  we  have  defined." 

In  Boltep  V.  Smith,  130  N.  C.  85,  40  S.  E. 
847,  Clark,  J.,  says:  "The  land  here  in 
question,  as  was  admitted  on  the  trial,  is 
covered  by  the  navigable  waters  of  Chovi-an 
river,  and  therefore  it  was  not  subject  to 
entry,  except  for  whorres,  the  adjacent 
riparian  owner  in  front  of  iiis  own  prop- 
erty, .  .  .  and  even  then  subject  to  re- 
strictions." No  other  cases  in  our  Reports 
construe  this  section  of  the  Code. 

In  State  V.  Glen,  52  N.  C.  (7  Jones  L.) 
321,  Battle,  J.,  says:  "We  hold  that  any 
waters,  whether  sounds,  bays,  rivers,  or 
creeks,  which  are  wide  enough  and  deep 
enough  for  the  navigation  of  sea  vessels,  are 
navigable  waters,  Uie  soil  under  i*^ich  is 
not  subject  of  entry  and  grant  under  our 
enti-y  law."  This  case  was  decided  in  1859. 
No  reference  is  made  to  the  act  of  1854-55, 
chap.  21,  p.  45. 

The  autnorities  bearing  upon  this  subject 
in  other  states  are  conflicting,  and  it  is  diffi- 
cult to  thread  our  way  through  the  divergent 
deciniuny.  To  some  extent  this  conflict  may 
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'  i>e  explained  by  noting  the  distinction  be- 
tween the  title  to  flats  and  marshe«  over 
which  the  tide  ebbs  and  flows,  but  which 
are  not  in  any  correct  sense  of  the  tern  nav- 
igable waters,  and  those  cases  in  which  the 
land  sought  to  be  recovered  is  covered  by 
navigable  water.  The  learned  counsel  for 
the  plaintiff  frankly  concedes  that  the  ques* 
tioH  presented  is,  "Who  owns  the  soil  cov- 
ered by  Bogue  sound,  Newport  river,  and 
Calico  creek?"  Newport  r&ver  is  navigable 
some  distance  above  Morehead  city.  Doughty 
V.  Atlantic  <£  N.  C.  R.  Co.  78  N.  C.  22. 

In  Ckisolm  v,  Gaines,  67  Fed.  285,  Simon- 
ton,  Circuit  Judge,  sajs:  "It  would  seem 
that  there  is  a  great  distinction  between  the 
shores  of  Uie  great  ocean,  the  beds  of  har- 
bors, the  dumnels  of  rivers,  and  highways 
of  commerce,  and  these  mud  shores  cast  up 
by  the  currents  on  the  sides  of  harbors  and 
streams.  The  former  must  always  be  kept 
open  for  public  use,  commerce,  trade,  and 
pleasure;  the  latter  can  be  separated  from 
any  public  use,  and  can  be  vested  in  indi- 
viduals." 

A  correct  decision  of  this  case  involves  an 
inquiry  as  to  the  extent  to  which  the  state 
has  parted  with  the  title  to  the  land  de- 
scribed in  the  grant  under  whieb  the  plain- 
tiff claims,  and  what  effect  shall  be  given  to 
the  words,  "for  the  purpose  of  erecting 
wharves  in  the  side  of  tne  deep  waters  there- 
of next  to  their  lands."  The  grant  must  be 
read  and  construed  as  if  these  words  were 
written  into  it.  The  plaintiff  insists  that 
the  absolute  ownership  of  the  soil  paned 
under  the  grant;  that  by  it  the  granteiea,  al- 
though described  as  "riparian  owners  and 
proprietors,"  became  the  owners  of  square 
83,  independent  of  their  ownership  of  the 
shore;  that  whatever  rights  they  had  inci- 
dent to  their  rii«.riau  ownership  were  de- 
stroyed, or  at  least  merged  into  their  sepa- 
rate and  independent  ownership  under  the 
grant;  that  when  the  land  company  con- 
veyed to  John  M.  Morehead  square  No.  1, 
by  deed  bearing  date  August  19,  1859,  he 
took  title  to  the  lot  stripped  of  any  ripariaa 
rights  in  respect  to  the  navigable  waters 
upon  wliich  it  abutted;  that  the  defendant 
took  its  title  from  persons  claiming  through 
Morehead  in  the  same  plight  and  condition. 
In  this  connection  the*piAiQ^>ff  ca'is  atten- 
tion to  the  fact  that  Evans  street,  60  fee( 
wide,  separates  square  1  from  square  83,  and 
that,  therefore,  the  defendant  does  not  abut 
upon  square  83.  The  evidence  in  regard  to 
the  street  is  that  of  W.  L.  Arendell,  who 
says:  "This  street  is  called  Evans  street, 
and  is  60  feet  wide,  but  it  has  not  been 
opened  between  squares  1  and  83,  and  is  not 
used  aa  a  public  street  of  Morehead  city;  at 
high  tide  it  would  very  nearly  be  covered 
by  water.  Evans  street  was  laid  off  on  the 
plan  of  said  town  after  issuing  ot  the 
grnit.**  In  the  nbsence  of  any  evidoice  that 
there  was  a  dedication  to,  or  acceptance  or 
use  of  the  street  by,  the  town,  in  the  view 
which  we  take  of  the  title  which  Morehead 
and  Arendell  acquired  by  the  grant,  we  do 
not  think  the  so-called  street  can  be  con- 
sidered as  affecting  the  rights  of  either 
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party  to  this  controversy.  The  plat  seems 
to  have  been  made  prior  to  1860,  and  during 
all  these  years  no  one  has  ever  claimed, 
used,  or  treated  these  60  feet  as  a  street. 
It  is  incapable  of  being  so  used.  We  there- 
fore dism&s  this  phase  of  the  case  from  fur- 
ther ooniiideratioii. 

The  defendant  contends  that  the  grant 
conferred  upon  the  grantees  only  an  ease- 
ment, giving  the  right  to  build  wharves  out 
to  deep  water.  Certainly  some  force  and 
effect  must  be  given  to  the  limitation  put 
upon  the  use  to  which  the  thing  granted 
may  be  put.  The  policy  of  the  state  from 
1777  until  1854  was,  as  we  have  seen,  to  pre- 
serve its  title  to  the  navigable  waters,  as  the 
same  had  been  held  by  tlw  King  of  En^^and, 
in  trust  for  the  free  use  of  all  ot  its  citizens. 
As  said  by  Euffin,  J.,  in  Ward  y.  WUlia,  5t 
N.  C.  (6  Jones  L.)  183.  72  Am.  Dec  570, 
when  it  was  found  that  in  the  revisal  of  the 
statutes  the  prohibition  against  entry  and 
appropriation  had  been  omitted,  as  pointed 
out  in  Hatfield  v.  Qrimatead,  29  N.  C.  (7 
Ired.  L.)  139,  the  legislature  immediately 
re-enacted  tiie  omitted  sections.  Prior  to 
1864,  the  owners  of  lands  abutting  apon 
navi^ble  waters  had,  as  incidmt  thereto, 
certain  riparian  rights,  the  extent  and  sta- 
bility of  which  were  not  very  well  settled 
eitlier  in  this  or  other  states  of  the  Union. 
The  state  had,  on  December  27,  18S2,  char- 
tered the  Atlantic  &  North  Carolina  Rail- 
road Company,  which  was  to  have  its  east- 
em  terminus  at  a  point  afterwanls  known 
as  "Morehead  city."  The  atete  aided  lib- 
erally in  building  this  road,  as  did  the  coun- 
ties Ihrongh  which  it  runs.  This  road  was 
to  be  the  completion  of  a  system  of  railroads 
connecting  the  western  portion  of  the  state 
with  the  ocean,  and  thereby  making  a  North 
Carolina  system  of  travel  and  transporta- 
tion. It  was  the  conception  of  a  wise  and 
patriotic  statesmanship,  Bynum,  J.,  in  his 
very  able  dissenting  opinion  in  Btate  v. 
Riehmimd  d  D.  B.  Co.  72  N.  C.  646,  says: 
"No  railroad  scheme  was  ever  devised  by 
more  of  the  wisdom  and  patriotism  of  the 
state.  It  was  intended  to  be  in  fact  what  it 
was  in  name,  the  North  Carolina  Railroad, 
which,  when  completed  from  the  Atlantic  to 
the  Tennessee  line,  should  radiate  a  uniform 
system  of  lateral  roads  connecting  all  parts 
tk  the  state  in  a  common  brotherhood  1^  an 
easy  and  convenient  intercommunication  of 
trade  and  travel."  Beaufort  harbor  was  to 
be  the  haven  for  vessels  and  steamships 
which  were  to  bring  to  and  carry  from  the 
state  its  imports  and  exports.  It  was  ex- 
pected that  a  gi-eat  seaport  city  was  to  grow 
up.  It  is  interesting  to  note  that  by  Acts 
1856-57,  chap.  136,  p.  164,  the  plaintiff  cor- 
poration was  chartered,  one  of  the  powers 
conferred  being  to  "erect  wharves ;"  and  that 
on  February  16,  1855  (Laws  1854-55,  chap. 
21,  p.  45 ) ,  the  act  was  passed  on  which  the 
plaintiff  bases  its  claim.  In  1860,  More- 
bead  city  was  chartered,  -  the  boundaries  of 
which,  as  we  have  seen,  corresponded  with 
those  of  the  Shepard's  Point  Land  Company. 
Considered  in  the  light  of  the  then  existing 
conditions,  it  is  difficult  to  believe  that  the 
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policy  of  the  state  for  nearly  a  century  was 
to  be  reversed,  and  the  growth  of  the  pros- 
pective seaport  was  to  be  hampered,  by  the 
grant  of  the  absolute  ownership  of  the  en- 
tire water  front  thereof,  separate  and  dis- 
tinct from  the  ownership  of  the  abutting 
lands ;  that  tlie  state  was  to  part  wil^  this 
property,  which  it  held  in  trust  for  all  of ' 
its  citizens.  Nothing,  save  a  clear  declara- 
tion of  such  purpose,  would  Justify  this  con- 
clusion. At  that  time  the  rights  of  riparian 
owners,  while  defined,  were  not  settled  in  re- 
spect to  their  freedom  from  state  interfer- 
ence. I^ewis  OR  Eminent  Domain  says: 
"The  older,  and  perhaps  more  numerous,  au- 
thorities hold  that  such  an  owner  has  no 
private  rights  in  the  stream  or  body  of 
water  which  arc  appurtenant  to  his  land, 
and,  in  short,  no  rights  b^ond  that  of  any 
other  member  of  the  public;  and  that  the 
only  difference  is  that  he  is  more  conven- 
iently situated  to  enp'oy  the  privileges  which 
all  the  public  have  in  common,  and  that  he 
has  access  to  the  waters  over  his  land,  and 
the  public  has  not.  .  .  .  Access  to  and 
use  of  the  stream  by  the  riparian  owner  is 
regarded  as  merely  permissive  on  the  part 
of  the  public,  and  liable  to  be  out  off  abso- 
lutely if  the  public  see  fit  to  do  so."  Vol.  1, 
i  77. 

The  courts  had  very  generally  held,  both 
in  this  country  and  En^and,  that  such  was 
the  extent  of  his  rights.  Wood  on  Nuisances 
thus  stated  the  law:  "He  does  not,  from 
the  mere  circumstance  that  he  is  the  owner 
of  the  bank,  acquire  any  special  or  partieu- 
lar  interest  in  the  stream  over  any  other 
member  of  the  public,  except  that  by  his 
proximity  thereto  he  enj(^  greater  conven- 
ience than  the  public  generally.  .  .  .  But 
this  is  a  mere  convenience  arising  from  his 
ownership  of  the  lands  adjacent  to  the  or- 
dinary high-water  mark,  and  does  not  pre- 
vent the  state  from  depriving  him  entirely 
of  this  convenience  by  itself  makinff  ereo- 
tions  upon  the  shorei  or  authorizing  the  use 
of  the  shore  by  others  in  such  a  way  as  to 
deprive  him  of  this  convenience  altogether; 
and  the  injury  resulting  to  him  therefrom, 
although  greater  than  that  sustained  by  the 
rest  of  the  public,  is  damnum  absque  in- 
juria." 1  Wood,  Nuisances,  1st  ed.  592. 
This  doctrine  has  been  held  by  the  New  York 
courts  in  1852,  in  Oould  v.  Hudson  River 
R.  Co.  6  N.  Y.  622.  The  Supreme  Court  of 
the  United  States  has  so  held  in  Boboken  v. 
Pennsj/lvania  R.  Co.  124  U.  S.  690,  31  L.  ed. 
552.  8  Sup.  Ct.  Rep.  643.  This  court,  in 
CoUint  V.  Benbury,  27  N.  C.  (5  Ired.  L.) 
118,  42  Am.  Dec.  166,  held  that  the  riparian 
owner  did  not  have  the  exclusive  right  of 
fishing,  "unless  such  right  be  derived  from 
an  express  grant  by  the  sovereign  power." 

We  can  readily  understand  that  Qovemor 
Morehead,  a  man  of  great  sagacity  and  wis- 
dom, recognized  the  necessity  of  securing  the 
permanency,  as  well  as  the  extent,  of  the 
riparian  rights  which  had  been  acquired  by 
the  grant  of  the  Shepard's  point  lands.  It 
is  evident  that  it  was  its  purpose  to  sell  the 
lots  which  the  map  in  evidence  shows  had 
been  laid  off,  and  enoourage  persons  to  buy 
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and  build  upon  thein.  Certainly  he  did  not 
intend  to  secure  the  absolute  ownership  of 
the  entire  wnter  front  of  the  prospective 
city,  and  hold  it  separate  and  apart  from 
the  ownership  of  the  land  which  be,  aa  presi- 
dent of  the  land  company,  was  conveying  to 
purchasers,  lie  certainly  did  not  contem- 
plate controlling  the  gateway  to  the  chan> 
nel,  and  cutting  olT  the  fishing  and  other 
privilegrs  incident  to  the  ownership  of  the 
abutting  land,  such  as  building  wharves, 
etc.  To  h:ivc'  doito  so  would  have  been  de- 
structive of  its  growth  and  prosperity,  and 
would  have  reversed  the  policy  of  the  state 
for  so  many  years.  If  the  construction  con- 
tended for  by  the  plaiutitT  ia  correct,  no  pur- 
chaser of  a  town  tot  fronting  on  the  waters 
could  have  ei-ected  a  wharf,  pier,  or  bath- 
house, or  enjoyed  many  other  privil^cs  in- 
cident to  his  riparian  ownership,  without 
the  eonsL-nt  of  the  owners  of  the  navigable 
waters,  and  tlie  Sliepard's  Point  Land  (Joni- 
pnny  could  now  levy  tribute  upon  the  com- 
merce, business,  and  pleasure  of  the  citizens 
of  the  town.  The  right  of  navigation  would 
be  of  little  value  if  a  corporation,  after  sell- 
ing the  lots  with  water  fronts,  could  pre- 
vent the  building  of  wharves  and  enjoying 
other  privileges.  If  this  were  the  purpose 
and  policy  of  the  legislature,  why  restrict 
the  grant  to  the  purpose  of  "erecting 
wharves  on  the  side  of  deep  water  thereof 
next  to  their  landst"  and  why  restrict  the 
privilege  to  "persons  owning  land  on  any 
navigable  water!" 

It  has  been  held  in  recent  years,  both  in 
this  country  and  in  Kngland,  that  the  ri- 
parian rights  which  vest  in  the  grantee  of 
lands  are  vested  rights,  and  cannot  be  taken 
or  sepiiratcd  from  the  ownership  of  the  land, 
except  for  public  purposes,  and  then  by  pay- 
ing compensation  therefor. 

The  case  of  Gould  v.  Hudson  River  R.  Go. 
0  N.  Y.  322,  was  expressly  overruled  by 
Rumscy  v.  Kcu:  York  d  .V.  E.  R.  Co.  133  N. 
Y.  7S),  15  h.  II.  A.  lilS,  30  N.  E.  (154,  in  which 
it  was  held  that  the  owner  of  land  upon  a 

ftublic  river  ia  entitled  to  sucli  damages  as 
le  may  have  sustained  against  the  railroad 
company  wiiich  constructs  its  road  across  its 
water  hont.  and  deprives  him  of  access  to 
the  navig-able  part  of  the  stream,  unless  the 
owner  h;ia  grunted  the  right,  or  it  has  been 
obtained  by  tlie  power  of  eminent  domain. 
The  riparian  riglits  which  the  grantee  ac- 
quires by  virtue  of  the  grant  of  the  abutting 
soil  are  stated  by  Mr.  Justice  Miller  in 
Yates  V.  Miltraukcc,  10  Wall.  497,  19  L.  ed. 
0^4:  "Whether  the  title  of  the  owner  of 
such  a  lot  extends  beyond  the  dry  land  or 
not,  he  is  certainly  entitled  to  the  rights  of 
a  riparian  proprietor  whose  land  is  bounded 
by  a  navigable  stream,  and  amongst  those 
rights  are  access  to  the  navigable  part  of 
the  river  from  the  front  of  his  lot,  tiie  right 
to  make  a  landing,  wharf,  or  pier  for  his 
own  use  or  for  the  use  of  the  public,  subject 
to  such  general  rules  and  regulations  as  the 
legislature  may  see  proper  to  impose  for  the 
protection  of  the  rights  of  the  public,  what- 
ever those  may  be.  .  .  .  This  riparian 
right  is  property,  and  is  valuable,  and, 
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though  it  must  be  enjoyed  in  due  subjection 
to  the  rights  of  the  public,  it  cannot  be  ar- 
bitrarily or  capriciously  destroyed  or  im- 
paired. It  is  a  right  of  which,  when  onc« 
\'ested,  the  owdpt  can  only  be  deprived  in  ac- 
cordance with  established  law,  and,  if  nec- 
essary that  it  be  taken  for  the  public  good, 
upon  due  compensation." 

In  the  ease  of  the  Buccleuch  v.  MctroffJi- 
Ian  Bd.  of  Works,  L.  R.  5  H.  L.  418,  and  41 
L.  .7.  Exeli.  X.  S.  137,  I-^rd  Cairns  saj^: 
''it  has  appeared  to  me  throughout  that  'he 
property  of  the  plaintiff  in  error  in  this  ca-e 
was  what  is  commonly  called  'riparinn  prop- 
erty,' The  meaning  of  that  is  that  it  had  a 
water  frontage.  The  meaning  of  its  hav- 
ing a  water  frontage  was  this,  that  he  bad  a 
right  to  the  unilisturbed  flow  of  the  river 
viiich  passed  along  the  whole  frontage  of 
the  properly  in  the  form  in  which  it  had 
formerly  been  accustomed  to  pass.  Thnt  be- 
ing the  .■state  of  things,  this  water  frontage, 
with  the  right  which  the  plaintiff  in  error 
possessed,  were  taken  for  the  purpose?  of  the 
act.  Beyond  all  doubt,  the  water  right  was 
a  property  belonging  to  the  pHintilT,  fvr 
which  compensation  was  to  be  made,  and  it 
was  for  the  arbitrator  to  assess  the  compea- 
sation  to  which  the  plaintiff  was  entitled 
upon  that  footing." 

In  Lyon  v.  Fislimongcrs'  Co.  L.  R.  1  App. 
Cas.  070,  it  is  hfid  that  a  riparian  property 
owner  on  the  River  Thames,  and  the  owner 
of  lands  near  a  public  dock  upon  the  river, 
were  entitled  to  compensation  in  respect  to 
their  lands  being  injuriously  affected  by  be- 
ing deprived  of  access  to  the  river  and  dock. 

Lpwis  on  Eminent  Domain,  9  S3,  says: 
"The  following  rights  may  be  enumerated  aa 
appurtenant  to  property  upon  publicwaterg: 
( 1 )  The  riglit  to  be  and  remain  a  ripariaa 
proprietor,  and  to  enjoy  the  natural  advan- 
tage thereby  conferred  upon  the  land  by  its 
adjacency  to  the  water;  (2)  the  right  of 
access  to  the  water,  including  a  right  of  way 
to  and  from  the  navigable  parts;  {3)  the 
right  to  build  a  pier  or  wharf  out  to  the 
navigable  water,  subject  to  any  regulations 
by  the  state;  (4)  the  right  to  accretions  or 
alluvium;  (5)  the  right  to  make  a  reason- 
able use  of  the  water  as  it  flows  past  or 
laves  the  shore."  He  says  it  follows  that 
any  injury  to  riparian  rights  sufficient  to  be 
used  is  a  taking,  for  which  compensation 
must  be  made. 

1'hus  we  see,  when  the  soil  was  granted 
by  the  state,  that  certain  riparian  rights 
passed  as  incidents  thereto,  and  that  tlic^e 
lights  were  vested;  and  the  state  could  not 
itself  nor  permit  others  to  interfere  there- 
with, except  for  public  purposes,  and  then 
only  by  making  compensation.  It  would 
seem  to  follow  from  this  conclusion  that  the 
original  grantees  of  the  Shepard's  point 
lands  acquired  rights  in  the  navigable 
waters  which  the  subsequent  grant  could  not 
affect  injuriously,  and  that  those  rights 
passed,  as  appurtenant  to  such  lands,  to  the 
purchasers  thereof. 

Tlie  legislature  of  Florida  in  1856  (Law's 
1856,  chap.  791,  p.  25)  passed  an  act  recit- 
ing that,  "whereas  it  is  for  the  benefit  of 
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commerce  that  wharves  be  built  and  ware- 
houBea  erected;  .  .  .  and  whereas,  the 
state  being  the  proprietor  of  all  submerged 
lands  and  water  privileges,  within  its  bound' 
aries,  wliich  prevents  the  riparian  owners 
from  improving  their  water  lots," — it  is 
thereupon  enacted  that  the  state,  "for  the 
conaiderdition  above  mentioned,  devests  her- 
self of  all  right,  title,  etc.,  in  lands  covered 
by  water  in  front  of  any  tract  of  land. 
.  .  The  supreme  court  of  that  state, 
in  State  v.  Blocfe  Bivcr  Phosphate  Co,  32 
Fla.  82,  21  L.  R.  A.  169.  13  So.  640,  said: 
"In  construing  this  act,  not  only  are  we  to 
keep  in  view  the  real  nature  of  the  subject- 
matter,  but  it  is  to  be  judged  in  the  light  of 
the  rule  applicable  to  all  grants  by  the  gov- 
ernment, which  is,  that  they  are  to  be  strict- 
ly construed,  or  to  be  taken  most  benefi- 
cially in  favor  of  the  state  orjpublie  and 
against  the  grantee.  .  .  .  The  plan  of 
the  act  is  that  the  title  of  the  submerged 
land  should  be  vested  In  the  riparian  owner 
for  these  uses  and  purposes."  The  state, 
"for  the  consideration  above  mentioned,"  de- 
vests herself,  and  invests  the  riparian  own- 
er, with  the  title  to  the  land.  ^'These  con- 
siderations" are  for  the  purpose  and  end 
that  commerce  may  be  benefited  by  the 
building  of  wharves,  piers,  etc.  And  the 
grant  in  this  case  is  one  of  the  class  in 
which  tiie  subject  of  the  grant,  as  long  as  it 
is  of  that  character  to  be  tised  or  built  for 
the  benefit  of  commerce,  is  apparent  and 
controlling.  The  f»urt  hdd  that  the  right 
acquired  was  confined  to  the  purposes  set 
forth  in  the  act. 

In  Gregory  v.  FoThea,  96  N.  C.  77,  1  S.  E. 
541,  Smith,  Ch.  J.,  says:  "The  survey,  and, 
we  assume,  the  entry  which  it  must  follow, 
expressly  declares  that  it  is  'for  wharf  pur- 
poses,' and  this  is  the  only  use  for  which  the 
grant  could  issue." 

It  is  elementary  learning  that,  in  constru- 
ing a  grant,  every  part  thereof  must  be 
given  effect,  unless  absolutely  inconsistent 
with  other  parts.  Thus,  in  Robinson  v. 
Misaisquoi  R.  Co.  59  Vt.  426,  10  Atl.  522, 
land  had  been  conveyed  for  the  "use  of 
a  plank  road."  The  deseription  of  the  land 
was  complete  without  these  words.  The 
court  said :  "This  clause  can  have  no  force 
ns  description  of  the  premises  conveyed, 
and  no  force  at  all  unless  as  qualifying  and 
limiting  the  grant.  It  is  an  important  rule 
of  construction,  applicable  to  all  written  in- 
struments, that  everpr  word  and  every  clause 
shall,  so  far  as  possible,  be  given  some  force 
and  meaning,  and  that  in  case,  construing 
the  whole  instrument  one  way,  meaning  is 
given  to  every  word  and  clause,  while,  con- 
struing it  another  way,  some  portion  of  the 
language  used  is  rendered  meaningless,  the 
construction  which  gives  force  and  meaning 
to  all  the  language  used  is,  as  a  rule,  to  pre- 
vail. This  is  upon  the  presumption  that  the 
party  making  the  instrument  did  not  use 
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any  language  except  what  was  necessary  to 
make  it  speak  the  intention  of  the  parties 
thereto.  Again,  when  It  is  doubtful  what 
the  construction  should  be,  resort  to  the  cir- 
cumstances surrounding  the  transaction  may 
be  had  to  enable  the  reader  to  understand 
and  apply  the  language  used.  .  .  .  We 
think  this  clause  was  intended  as  a  limita- 
tion upon  the  grant,  reducing  it  from  the 
grant  of  the  fee  to  a  grant  of  an  easement 
for  the  'use  of  a  plank  road,  all  that  the 
grantee  cared  to  acquire,  and  all  that  the 
grantor  would  be  likely  to  desire  to  part 
with."  ■" 

In  Flaten  v.  Moorhead,  61  Minn.  518,  19 
L.  R.  A.  196,  53  N.  W.  807,  it  was  held  that 
in  a  grant  or  deed  conveying  a  tract  of  land, 
immediately  following  the  description  of 
which  were  these  words:  "Said  tract  of 
land  hereby  conveyed  to  be  forever  held  and 
used  as  a  public  park,"  upon  the  face  of 
the  instrument,  the  grantee  municipality  did 
not  acquire  an  absolute  title  to  the  fee  in 
the  premises.  The  court  sajv:  "It  is  not 
incumbent  upon  us  at  this  time  to  deteiinine 
the  precise  nature  of  the  estate  conveyed  by 
this  instrument,  whether  a  mere  easement 
was  acquired  by  the  village,  or  an  estate  on 
condition  or  in  trust.  But  we  are  obliged 
to  consider  the  clause  in  question  in  connec- 
tion with  the  remainder  of  the  deed,  and  to 
give  it  the  effect  intended,  if  that  can  be  dis- 
covered and  is  reconcilable  with  tiie  main 
purpose  of  the  parties." 

This  court  has  held  that  "riparian  rights, 
being  incident  to  land  abutting  on  navigable 
water,  cannot  be  conveyed  without  a  con- 
veyance of  such  land,  and  lands  covered  by 
navigable  water  are  subject  to  entry  only 
by  toe  owner  of  lai^  abutting  thereon." 
Zimmerman  t.  Robinson,  114  N.  C.  39,  19 
S.  E.  102. 

We  are  of  the  opinion  that  the  grant  to 
Morehead  and  Arendell  of  square  83  oper- 
ated to  give  to  them  an  exclusive  right  or 
easement  therein,  as  riparian  owners  and 
proprietors,  to  erect  wharves,  etc.;  that 
when  they  ceased  to  be  the  owners  of  the 
land,  by  conveyance  to  the  Shepard's  Point 
Land  Company,  such  easement  passed  as  ap- 
purtenant thereto,  and  that  it  has  passed 
by  the  several  conveyances  of  the  land  as  ap- 
purtenant to  square  No.  1;  that  such  ease- 
ment passed  to  the  defendant  company,  and 
the  plaintifi*  has  no .  such  title  to  the  soil 
under  the  navigable  water  as  entitles  it  to 
maintain  this  action. 

We  are  aware  that  this  opinion  is  in  con- 
flict with  many  cases  cited  from  other 
states,  but  we  have  given  them  careful  con- 
sideration, and,  in  the  absence  of  any  con- 
trolling authority  in  this  state,  we  think 
the  conclusion  to  which  we  have  arrived  is 
consistent  with  the  terms  of  the  grant  and 
the  well-settled  policy  of  this  state. 
There  must  be  a  new  trial. 
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MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


GARFIELD   &   PROCTOR   COAL  COM- 
PANY 

V. 

ROCKIiAND-ROCKPORT     LQIE  COM- 
PANY. 

(  Mam.  ) 

1.  To  entitle  evidence  tliat  other  vei- 
■elB  kare  aaed  a  dock  wltkovt 
Injnrr*  to  amy  welvUt  In  an  setloii  to 
reeoTcr  for  Injury  to  a  Tenel  from  a  de- 
fective dock.  It  should  appear  tbat  thej 
were  of  the  same  length,  hreadth,  and  flat- 
nesB  aa  tbe  vessel  Injured  therein,  and  that 
they  were  aa  beavilr  loaded  aa  aha  waa. 

9.  Tbe  mere  fact  that  a  veaael  ownov 
baa  to  tC9  thronvb  mad  to  reaob  a 


NOTK. — Liability  for  aafetv  of  wharf  or  dodfc. 

I.  Omeral  rute  of  HabUitv,  846. 
II.  WAere  leharfinfier  ae^iona  berth,  848. 

III.  What  an  defeat*,  948. 

IV.  Defeole  ouUide  of  dock,  949. 
T.  Defect  in  turfaoe  of  loharf,  960. 

TI.  JUabfUty  ca  between  owner  end  leasee, 
952. 

VIl.  Uahility  of  pnbHo  oorporaMon,  958. 
VIII.  Defonaeit,  9B4. 
IX.  Othifr  mattere,  956. 

I.  General  rule  of  liabilitv. 

When  a  wharf  la  devoted  to  the  oae  of  the 
pablle,  atandlng  aa  it  doea  at  tbe  gateway  of 
commerce,  It  becomea  aubjeet  to  public  regula- 
tion. Ita  owner  baa  certain  prlvllegea  conferred 
on  him,  among  which  are  the  right  to  take  toll, 
and  he  asaumee  certain  obligations,  among 
which  Is  tbat  of  having  tbe  wbart  and  tbe  ad- 
joining dock  reasonably  fit  for  the  purpose  for 
wblcb  they  are  Intended. 

A  wharfinger  does  not  gnarantee  the  safety  of 
vesaels  coming  to  bla  wbarf :  but  be  la  bound  to 
exercise  reaaonable  diligence  tn  ascertaining  the 
condition  of  berths  thereby,  and.  It  there  Is  an; 
dangerous  obstruction,  to  remove  It,  or  to  give 
due  notice  of  Its  existence  to  vessels  about  to 
use  the  berth.  Smith  v.  Burnett,  173  U.  8. 
^30,  43  L.  ed.  756,  19  Sup.  Ct.  Rep.  442. 

WharOngers  do  not  guarantee  the  safety  of 
the  space  adjoining  their  wharves  for  vessels 
seeking  to  use  tbem.  Tbey  are  bound,  simply, 
to  use  ordlnory  cere  to  make  the  apacea  In  front 
of  them  reasonably  safe  for  vessels  to  approach 
and  lie  there.  McCaldln  v.  Parke,  142  N.  X. 
664.  37  N.  R.  622,  Reversing  06  Hun,  823.  21 
N.  Y.  Supp.  277,  wblcb  was  decided  In  plaintiff's 
favor  because  of  tbe  contract  of  defendant  to 
furnish  sufllclent  water  for  the  vesael  to  ap- 
proach the  wharf. 

Tbe  occupBDt  or  lessee  of  a  dock  or  pier  to 
wblcb  veasela  are  allowed  or  Invited  to  be  made 
faat  for  the  purpose  of  dlacharglug  or  receiving 
mercbandlae  or  freight  la  bound  to  keep  and 
maintain  the  same  In  a  reasonably  safe  condi- 
tion, and  free  from  defects  wblcb  might  cause 
Injury  to  those  engaged  or  employed  In  carry- 
ing on  Bucb  business.  Newall  v.  Bartlett,  114 
N.  y.  399,  21  N.  E.  990. 

The  occupants  of  a  wharf  are  liable  for  In- 
jury to  a  vessel  lying  thereat,  caused  by  a  spike 
projecting  below  water  from  one  of  the  spiles, 
where  they  might  have  ascertained  the  defect 
by  the  use  of  proper  care,  and  although  vessels 
bad  used  the  pier  for  many  years  with  safety. 
Smith  V.  Havemeyer,  36  Fed.  927. 
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berth  In  a  dock  does  not  cast  upon  bim  tbe 
rlik  of  Injury  from  a  ledge  of  rocks  of  which 
he  has  no  notice,  and  of  which  the  owner 
of  tbe  dock  knows,  or  by  the  ezerdaa  of  rea- 
sonable care  and  diligence  could  ascertain. 

3.  The  maater  of  a  Tenael  wbleh  In  to 
lie  la  a  revelar  berth  at  a  wharf  U  un- 
der no  obligation  to  take  soundings  to  deter- 
mine wbetber  or  not  tbe  berth  Is  sate  for 
the  vessel,  where  he  has  been  assured  by  tbe 
wharf  owner  or  bla  agent  that  It  Is  a  proper 
one. 

4.  The  owner  of  a  wbarf  in  bonnd  by 
■talemente  of  one  wbo  Is  ostensibly  In 
charge  of  It,  as  to  the  depth  of  water  In  the 
adjoining  dock. 

(June  23,  1908.) 


An  occupant  of  a  wharf  Is  liable  for  an  In- 
Jnry  received  by  a  vessel  lying  thereat,  which 
was  damaged  by  a  projection  from  the  pier  be- 
low the  water  line,  where  such  occupant  does 
not  sbow  reaaonable  care  and  examination  In  re- 
gard to  the  ccmditlon  of  the  wharf  and  tbe  ellp. 
Id.  82  Fed.  844. 

The-owuer  of  a  wharf  is  liable  for  damages 
caused  to  a  vessel  by  concealed  obstroctlMU, 
the  exlatenee  of  which  be  might  have  aseei^ 
talned  by  reasonable  diligence.  Manhattan 
Transp.  Co.  v.  New  York,  37  Fed.  160. 

A  person  having  and  assuming  to  maintain  a 
dock  and  slip  to  supply  wharfage  tor  hire  I> 
bound  to  keep  It  In  suitable  condition  for  tbat 
purpose.  Vroman  t.  Rogers,  132  N.  T.  187,  80 
N.  E.  368. 

A  municipal  wharf  owner  receiving  wharfage 
must  use  all  the  appliances  and  percautlons  tbat 
a  diligent  man  owning  tbe  wbarf  and  the  prop- 
erty moored  thereto  would  deem  It  proper  to 
employ  In  the  preservation  of  bis  property  from 
tbe  perils  of  tbe  river.  Wllley  v.  Allegheny 
City,  118  Pa.  490,  12  Atl.  4^3. 

The  tact  that  dock  trustees  did  not  know  of 
the  existence  of  a  bank  of  mod  at  tbe  entrance 
of  a  dock,  which  Injured  a  vessel,  does  not  re- 
lieve tbem  from  liability,  where  tbey  did  not 
exercise  reaaonable  care  In  ascertaining  the  con- 
dition of  tbe  dock.  Mersey  Docks  &  Harbour 
Board  v.  Glbbs,  L.  R.  1  H.  L.  03,  11  L.  B.  Cas. 
086,  36  J.  Ezch.  N.  S.  223.  12  Jur.  N.  S.  S71« 
14  L.  T.  N.  S.  677,  14  Week.  Rep.  872. 

A  dock  company  Is  liable  for  negligently  al- 
lowing bunks  of  mud  to  accumulate  around  the 
docks,  whereby  a  vessel  or  Its  cargo  is  injured, 
where,  by  tbe  exercise  of  reasonable  care,  It 
could  have  discovered  such  obstructlona.  Ibid. 

A  dock  company  la  not  only  liable  for  negli- 
gently falling  to  remedy  defects  of  which  It  la 
cognizant,  but  It  is  also  liable  for  negligently 
remaining  Ignorant  of  such  defects.  Ibtd, 

The  owner  of  a  dock  la  liable  only  for  In- 
juries occasioned  by  Its  use  which  tbe  owner  of 
tbe  vessel  was  Invited  or  induced  by  tbe  dock 
owner  to  make.  I^bllllpa  t.  Sehteslnger,  137 
Uass.  S38. 

The  owner  of  a  dock  does  not  insure  tbe  safe- 
ty of  vessels  which  he  Invites  to  enter  It.  but 
Is  liable  In  damages  to  a  person  wbo,  by  bis  In- 
vitation, express  or  implied,  makes  use  of  It, 
for  an  injury  caused  by  any  defect  or  unsafe 
condition  of  the  dock  which  the  owner  negli- 
gently causes  or  permits  to  exist.  If  such  per- 
son Is  himself  In  tbe  exercise  of  due  care.  The 
John  A.  Berkman,  6  Fed.  S3.5. 

Tbe  owner  or  occupant  of  a  dock  Is  liable  In 
damages  to  a  person  who,  by  his  Invitation.  ex- 
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EXCEPTIONS  by  plaintiff  to  rulingi  of 
the  Superior  Court  for  Suffolk  County 
made  durine  the  trial  of  an  action  brought 
to  recover  damages  for  injuries  to  a  vesBel 
whivh  grounded  in  defendant's  dodc,  which 
resulted  in  a  verdict  in  defendant's  favor. 
Smtained. 

Plaintiff's  vessel  had  a  load  to  be  dis- 
diarged  at  defendant's  dock.  It  drew  21 
feet  of  water  forward,  and  22  feet  aft.  The 
master  reported  to  the  foreman  in  charge  of 
defendant's  wharf,  and  asked  where  he 
should  put  the  vessel.  The  foreman  indicat- 
ed the  dock,  and  said  that  there  was  plenty 
of  water,  that  the  dock  had  a  soft  bottom, 
and  that  the  vessel  would  sink  into  the  mud, 
so  that  she  would  ait  up  all  right.  The  ves- 
ficl  was  hauled  into  the  dock,  and  settled  up- 
on a  ledge  of  rode  which  severely  injured  her. 

Plaintiff  requested  the  court  to  rule  that 


press  or  Implied,  makes  use  of  It,  for  an  Injury 
caused  by  any  defect  or  unsafe  condition  of  tlte 
dock,  as  a  bar  or  Khoal,  which  the  occupant  neg- 
ligently permits  to  exist.  If  such  person  Is  him- 
self in  the  exercise  of  due  care.  The  Calvin  P. 
Harris.  83  Fed.  295. 

A  vessel  owner  having  a  right  to  land  at  any 
part  of  a  wharf  may  assume  that  any  part  he 
cbooaes  Is  safe,  and  the  wharf  owner  Is  lialtle 
It  It  Is  not.  Pittsburgh  City  v.  Qrler,  32  Pa. 
S4,  60  Am.  Dec.  OS. 

The  owners  of  a  dock  are  reaponslble  for  In- 
Jorles  to  a  vessel  lawfully  using  It,  cauaed  by 
a  defect  in  the  bottom  adjoining  the  dock  and 
known  to  them,  but  not  to  the  master  of  the 
vessel.  Barber  v.  Abendroth  Bros.  102  N.  T. 
406.  65  Am.  Rep.  821,  7  N.  E.  417. 

The  owner  of  a  wharf  and  dock  la  liable  for 
damages  sustained  by  a  vessel  lawfully  using 
the  dock  in  the  course  of  business  and  In  the 
exercise  of  due  care,  where  the  Injury  resulted 
from  defects  in  the  bottom  of  the  dock  of  which 
the  master  was  not  warned.  Sawyer  v.  Oak- 
man.  1  Low.  .Dec.  134,  Fed.  Gas.  No.  12,404. 

The  owner  or  occupant  of  a  dock  la  liable  to  a 
person  who,  by  his  invitation.  In  the  exercise  of 
due  care,  places  his  vessel  In  the  dock,  for  an 
injury  to  the  vessel  caused  by  its  unsafe  con- 
dition, which  the  owner  or  occupant  negligently 
causes,  or  permita  to  exist,  and  the  existence 
of  which  he  knows,  or  ought  to  know.  In  the  ex- 
ercise of  ordinary  care.  Nickerson  v.  Tlrrell, 
127  Mass.  2SQ. 

Duty  to  warn  of  danger. 

A  wharf  owner  preeeot  when  a  vessel  at- 
tempts to  enter  his  dock  after  the  tide  has  fallen 
should  caution  the  master  of  the  vessel  to  stop 
before  reaching  a  point  of  danger,  where  she  Is 
liable  to  be  grounded  to  her  Injury ;  and  be  Is  at 
fault  If  he  falls  to  do  so.  The  John  A.  Berk- 
man,  6  Fed.  535. 

A  wharf  owner  who,  knowing  of  a  rock  In 
the  bottom  of  the  adjoining  dock,  procures  a 
vessel  to  be  bronght  to  the  wharf  to  be  unloaded 
without  notifying  the  owner  of  the  danger  from 
the  rock,  will  be  liable  for  the  Injury  In  case 
the  vessel  settles  on  the  rock  and  Is  Injured. 
OarletoQ  v.  Franconla  Iron  &  Steel  Co.  09  Mass. 
210. 

A  wharfinger  la  liable  for  damsges  sustained 
by  the  sinking  of  a  loaded  canal  boat,  moored 
at  bis  wharf,  from  the  discharge  of  wafer  from 
a  sewer  pipe  between  low  and  high  water  mark, 
where  the  captain  of  the  boat  was  not  familiar 
with  the  locality,  and  was  not  notified  of  the 
concealed  danger.  O'Rourke  v.  New  York  Dye- 
wood  Extract  ft  Chemical  Co.  53  Fed.  81. 
til  K.  R.  A. 


the  master  of  the  vessel  was  justified  in  re- 
lying upon  the  statement  of  the  person  in 
charge  of  the  wharf  that  the  berth  was  a 
proper  one,  and  was  under  no  obligation  to 
take  soundings;  that,  if  defendant's  wharf- 
inger stated  that  the  berth  was  proper,  de- 
fendant is  liable  for  the  injury  caused  by 
the  vessel's  resting  on  the  ledge,  althoujfh 
the  wharfinger  and  defendant  were  ignorant 
of  its  existence,  if  sounding  the  mud  would 
have  disclosed  it;  that  it  was  not  necessaty 
for  plaintiff  to  show  that  defendant  knew  of 
the  ledge,  it  being  aufllcintt  if  its  existence 
could  ^ve  been  discovered  by  reasonable 
diligence. 

The  court  refused  to  make  these  rulings, 
and  made  the  following  finding  for  defend- 
ant : 

"The  plaintiff  claime  compensation  for  in- 


One  who  erects  a  new  pier,  which  is  apparent- 
ly ready  for  public  nse,  is  liable  for  damages 
sustained  by  a  vessel  using  It,  which  settled  at 
low  tide  upon  the  uneven  bottom,  where  a  no- 
tice of  the  danger  Is  not  conspleuonslj  posted. 
Ueiasenbnttel  v.  New  Yoric,  SO  Fed.  466. 

A  dock  company  opening  docks  and  basins  to 
the  public  for  navigation  before  the  cbannel  has 
been  well  cleared  of  obstructions  is  ilalile  for  In- 
juries to  a  vessel  striking  upon  a  bar  covered 
at  high  tide.  Thompson  v.  North-Bastem  R. 
Co.  2  Best  ft  S.  106,  81  L.  J.  Q.  B.  N.  S.  194.  8 
Jur.  N.  8.  891.  6  L.  T.  N.  S.  127,  10  Week.  Bep. 
404. 

Du^  to  dredge. 

Dock  tmsteea  receiving  tolls  for  the  use  of 
the  dock  are  liable  for  negligently  permitting  a 
bank  of  mud  to  accumulate  at  the  dock,  whereby 
a  vessel  entering  the  dock  Is  Injured ;  and  this 
is  not  affected  by  the  fact  that  the  tnisteee  re- 
ceive no  profit  from  the  undertaking,  they  act- 
ing merely  as  public  trustees,  receiving  the  tolls 
and  expending  them  In  the  maintenance  and 
repair  of  the  docks.  Mersey  Docks  ft  Harbour 
Board  v.  Glbbs,  L.  R.  1  H.  L.  93,  11  H.  L.  Caa. 
686.  35  L.  J.  F.xch.  N.  S.  225,  12  Jur.  N.  S. 
571.  14  I,.  T.  N.  S.  677.  14  Week.  Rep.  872. 

It  Is  the  duty  of  a  city  to  remove,  by  dredg- 
ing at  reasonable  Intervals,  the  accumulation 
from  drains  at  public  wharves  to  which  boats 
are  invited,  and  for  the  use  of  which  wharfage 
is  collected.   The  Dave  ft  Uoae,  49  Fed.  389. 

Contract  liaWtt]/. 

A  dock  owner  who  charters  a  vessel  100  feet 
long,  agreeing  that  there  shall  be  a  certain 
depth  of  water.  Is  liable  for  Injury  to  the  ves- 
sel from  striking  a  ledge  of  rocks  over  which 
there  Is  less  water.  60  feet  from  the  dock,  while 
entering  the  dock  bow  on  and  swinging  around 
to  the  pier,  although  he  is  Ignorant  of  the  ex- 
istence of  the  ledge.  McOaldln  v.  Parke,  6? 
Uun.  823,  21  N.  Y.  Supp.  277. 

Correlative  duty  of  uter. 

The  owner  of  a  wharf  Is  liable  for  the  sink- 
ing of  a  steamer  at  the  slip  due  to  injuries  re- 
ceived from  a  sunken  rock,  although  Its  exist- 
ence was  known  to  both  parlies,  since  the  boat 
owner  bad  a  right  to  rely  upon  the  better  In- 
formation of  the  wharfinger,  who  was  responsi- 
ble for  the  concealed  danger  which  he  knew  or 
should  have  known,  and  those  In  charge  of  the 
steamer  were  not  required  to  anticipate.  The 
Stroma.  1  C.  C.  A.  576,  1  II.  S.  App.  161,  50 
Fed.  S5T,  Reversing  42  Fed.  922. 
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juries  sustained  by  its  barge,  the  Western 
Belle,  in  the  defendant's  dock  at  Rockland, 
Maine.  The  plaintiff  waa  under  contract  to : 
carry  a  quantity  of  coal  to  the  defendant. 
The  Western  Belle  had  been  loaded  for  an- 
other port,  but  the  plaintiff  found  it  neces- 
sary to  change  her  destination.  Inquiry 
was  made  by  telephone  from  the  plaintiff'a 
office  concerning  the  depth  of  water  in  the 
defendfint'Ft  dodc.  There  is  a  conflict  in  the 
testimony,  but,  if  we  accept  the  plaintiff's 
vemion,  the  plaintiff  was  uien  informed  by 
the  defendant  that  its  dock  would  accommo- 
date a  vessel  drawing  20  feet  of  water ;  and, 
upon  receipt  of  this  information,  it  sent  the 
Western  Belle,  drawing  22  feet  of  water,  to 
deliver  her  cargo  to  the  defendant  at  Bode* 
land.  Wficn  the  barge  arrived,  she  lay  in 
the  harbor  a  few  days,  awaiting  her  turn; 
and  during  that  time  there  were  conversa- 

The  damages  snstalned  by  a  schooner  taking 
cargo  at  a  wharf,  doe  to  ber  settling  apon  a 
bed  of  sawdust  and  edgings  of  whieb  both  the 
master  and  wharflnger  were  aware,  bnt  assumed 
that  It  was  safe  eaoogb  for  the  schooner  to  cat 
into  wltboot  Injur;,  will  be  equally  divided, 
since  both  were  at  fault  as  to  the  unsafe  berth. 
Unlou  Ice  Co.  v.  Crowell.  B  C.  C.  A.  40.  B  U.  8. 
App.  270,  66  Fed.  87. 

II.  IVAers  whorfliver  at«^n«  berth. 

A  stricter  rule  of  liability  prevails  where  the 
wharfinger  assumes  control  of  the  location  of 
tbe  vessel.  In  such  coses  it  is  his  duty  to  se- 
lect a  safe  berth,  and  be  will  be  liable  tbr  not 
doing  so. 

A  leasee  of  a  wbart  who,  for  his  own  par- 
poees.  Induces  a  vessel  to  be  brought  up  to  It, 
is  bound  to  keep  the  basin  In  saltable  order  for 
the  business  to  be  carried  on.  Leary  t.  Wood- 
ruff, 4  Hun.  99. 

Wblle  wbarflngers  may  not  generally  be 
bound  to  moor  safely  and  securely,  yet.  If  tbey. 
In  coDBlderatlon  of  the  profit,  attempt  the  moor- 
ing, and  assume  charge  and  control  of  tbe  ves- 
sel wblle  so  doing,  tbey  are  liable  for  Injuries  re- 
sulting from  their  negligence.  Curling  v.  Wood, 
16  Mees.  &  W.  628,  17  L.  J.  Bzch.  N.  S.  801,  12 
Jur.  1055. 

Where  the  proprietor  of  a  wharf  assumes  tbe 
duty  of  mooring  vessels  to  tt,  he  mast  exer- 
cise due  care  In  so  doing;  and  where  be  places 
a  vessel  over  an  obstruction  In  tbe  bottom  of 
the  river,  which  It  strikes  in  the  fall  of  the 
tide,  he  fs  liable  for  tbe  Injury  Inflicted.  lUi. 

A  master  directed  by  a  wharfinger  to  place 
hl8  boat  In  a  specified  berth  at  a  dock  may  re- 
cover for  damages  sustained  by  bis  vessel,  whlcb 
rested  at  low  tide  upon  Inequalities  In  the  sur- 
face of  tbe  bottom  alongside  tbe  wharf,  and  of 
which  he  was  not  notified.  Sawyer  t.  Oakman, 
7  niatcht.  200,  Fed.  Csb.  No.  12,402. 

The  owner  of  a  dock,  In  front  of  which  a 
barge  loaded  with  n  cargo  consigned  to  bim  was 
fsstened  by  direction  of  such  owner's  agent.  Is 
liable  for  an  Injury  sustained  by  the  barge, 
which  grounded  at  low  tide  upon  pilings  project- 
ing from  the  bottom,  and  of  the  existence  of 
which  tbe  owner  should  have  known.  Pennsyl- 
vania R.  Co.  v.  Atba,  22  Fed.  920. 

One  la  tbe  possessloa  and  use  of  a  wharf, 
whlcb  he  uses  for  the  shipping  of  coal,  is  liable 
for  an  Injury  safttalned  by  a  boat  lying  at  tbe 
pier  under  his  directions,  which  settled  at  ebb- 
tide upon  a  hidden  pile  of  which  he  had  knowl- 
edge. Onderdonk  v.  Smith,  21  Fed.  588.  This 
case  was  reversed  in  28  Blatcht.  662,  27  Fed. 
01  L.  R.  A. 


tion«  between  the  master  of  the  barge  and 
the  defendant's  representative  on  the  wharf, 
and  the  question  was  considered  whether  she 
could  he  gob  aafely  into  the  dock.  The  cap- 
tain of  the  harbor  tugboat  employed  by  the 
barge  told  her  master  that  he  thought  it 
doubtful  whether  there  was  enough  water. 
The  depth  of  tlie  water  in  the  dock  was  in 
fact  20  feet  at  hi^h  tide,  and  11}  feet  at  low 
tide.  The  plaintiff  does  not  contend  that  it 
was  misinformed  concerning  the  depth  of 
water.  The  defendant's  representRtiTe  told 
tbe  master  of  the  barge  that  the  dodc  had 
a  muddy  bottom.  Informed  hfm  of  the  size 
and  drausrbt  of  vessels  which  hod  lain  in  tbe 
dock,  and  showed  him  the  berth  in  which 
he  wished  the  barge  to  lie  for  unloading. 
It  docs  not  appear  that  any  vessel  had  6ver 
been  in  the  dock  before,  drawing  more  than 
20  feet  of  water,  nor  is  it  contended  that  any 

674.  because  of  eontrilnitory  n^ligenee  of  the 

master. 

But  the  fact  that  a  wharfinger,  who  Is  tbe 
consignee  of  a  cargo  on  a  vessel,  directed  tbe 
master  to  place  his  vessel  In  tbe  berth  at  tbe 
wbarf  without  Informing  him  that  tbe  dock  was 
not  deep  enough  to  fioat  tbe  vessel  at  low  tide, 
is  not  egnlvalMit  to  .an  express  notiflcatlon  that 
the  water  la  deep  enough  at  all  times  to  float 
the  Teasel.  Nelson  v.  Phoenix  Chemical  Works, 
7  Ben.  37,  Fed.  Cas.  No.  10.118. 

nr.  What  are  OefeeU. 

In  general  It  may  be  said  that  anytlilDK  which 
renders  tbe  dock  unsafe  Is  a  defect ;  bat  certain 
conditions  have  been  expressly  adjudged  to  be 
so. 

if  lid. 


A  wharfinger  Is  liable  for  Injuries  to  a  vessel 
caused  by  Its  striking  on  a  ridge  of  mud  which 
bad  accumulated  between  two  of  the  berths  at 
the  wharf,  as  It  Is  tbe  duty  of  the  wharfinger 
to  keep  the  berths  In  a  fit  state.  The  Calliope, 
01  L.  T.  N.  S.  666. 

Dock  trustees,  permitting  the  use  of  tite 
docks  by  the  public,  are  liable  Cor  Injuries  to  a 
vessel  caused  by  an  accumnlstlon  of  mnd  In  tbe 
dock,  though  tbey  are  Ignorant  of  tbe  aceuma- 
latlon,  but  of  which  they  have  the  means  of 
knowing  and  remain  negligently  ignorant.  Mer^ 
sey  Docks  &  Harbour  Board  v.  Pennballow.  7 
llurist.  A  N.  829,  SO  L.  J.  Excb.  N.  8.  329,  8 
Jur.  N.  S.  486.  5  L.  T.  N.  S.  112. 

A  dock  company  having  knowledge  of  the  ex- 
istence of  a  bar  of  earth  across  one  of  Its  ba- 
sins, wblcb  Is  covered  at  high  water,  Is  liable 
for  an  Injury  inflicted  by  it  upon  a  vessel  using 
the  basin.  Thompson  v.  North  Bostem  B.  Co. 
31  L.  J.  Q.  B.  N.  H.  194,  2  Best  &  S.  100.  8 
Jur.  N.  S.  991,  e  L.  T.  N.  S.  127.  10  Week.  Rep. 
404. 

Aooifc. 

Negligence  Is  imputed  to  a  wharf  owner  who 
permits  a  rod^  to  remain  In  bis  dock  to  the  in- 
jury of  a  vessel  Invited  to  moor  at  his  wharf. 

Smith  V.  Burnett,  10  App.  D.  C.  469. 

It  is  the  duty  of  the  owner  of  a  slip  to  which 
canal  boata  are  brought  to  discharge  cargo,  to 
remove  fiat  stones  lying  at  the  bottom,  or  give 
notice  of  them  to  persons  about  to  move  tbelr 
boats  up  to  tbe  bulkhead,  where  their  presence 
makes  a  temporary  grounding  more  likely  to  do 
Injury,  aud  makes  the  removal  of  the  boat  more 
difficult.   Christian  t.  Van  Toaaell.  12  FM.  884. 
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miarepreflcntation  was  made  to  the  master 
upon  this  point.  The  first  attempt  to  ^et 
the  barge  into  her  berth  was  made  art  high 
tide,  Sunday  night.  She  stuck  in  the  mud 
about  30  or  40  feet  away  from  her  destina- 
tion, and  while  there  sustained  some  injury 
about  her  rudder  post.  The  next  night, 
after  she  had  been  lightened  somewhat,  a 
line  was  mnde  faet  to  the  wharf  and  carried 
to  the  barge's  steam  windlass,  and,  with  the 
aid  of  the  harbor  tug,  she  was  warped  into 
her  berth.  Tlie  next  day,  after  the  tide  had 
gone  out,  it  was  found  that  the  barge  bad 
sprung  a  leak,  and  that  some  of  her  deck 
beams  were  br^en  a  little  forward  of  amid> 
ahips.  The  injuries  were  due  to  the  fact 
that  the  keel  rested  at  this  point  upon  a 
ledge  of  rock  imbedded  in  the  mud  at  the 
bottoni  of  the  dock.  Her  bow  and  stem,  not 
being  BO  sustained,  sank  into  the  mud  under 

BpOet  and  beams, 

A  moDlclpat  corporation  Is  liable  for  damage 
resulting  from  Its  negligence  In  permitting  a 
beam  to  run  out  from  Its  wharf  4  feet  ander 
water.    Maxwell       PhlladelpUa,  T  Phlla.  13T. 

But  tbe  owner  of  a  dock  newlj  dredged  with 
proper  care  Is  not  liable  for  Injnry  to  a  baige 
whieb  strikes  a  pile  divlaced  extraordinarily  In 
the  dredging.   Hagan  T.'Brockle,  15  Phlla.  4S2. 

Bhcitow  v>ater. 

A  wharfinger  is  not  bound  to  maintain  a 
depth  of  water  In  tbe  berth  at  his  wharf  suffi- 
cient for  all  Tessels  at  all  tides;  nor  has  a 
ship  owner  the  right  to  assume  that  the  water 
In  the  dock  Is  sufficient  for  the  draught  of  his 
vessel ;  but  It  Is  his  duty  to  ascertain  the  fact. 
Nelson  t.  Phdenlx  Chemical  Works,  7  Ben.  37, 
Fed.  Cas.  No.  10,118. 

The  doty  of  a  wbarflsger  to  glre  Information 
as  to  Inequalities  in  the  surface  of  the  bottom, 
when  that  is  material  to  tbe  safety  of  a  vessel 
about  to  moor  at  his  wbarf,  does  not  require 
him  to  warn  a  ship  master  that  the  water  In 
the  berth  Is  Insofflclent  to  float  tbe  vessel  at 
low  tide.  Ibid. 

But  wharfingers  are  liable  for  an  Injury  sus- 
tained by  a  schooner  drawing  11  feet  8  inches 
of  water  and  consigned  to  their  dock  under  a 
bill  of  lading  guaranteeing  12  feet,  where  she 
grounded  at  high  tide  on  a  ledge  of  rock  extend- 
ing from  tbe  lower  end  of  the  wharf  across  the 
channel,  when  tbe  wharfinger,  who  was  pres- 
ent, gave  no  warning,  and  had  dredged  tbe 
channel  and  occupied  It  as  a  berth  for  vessels. 
The  Annie  K.  Lewis,  50  Fed.  656. 

Intufflctent  fattentngi. 

A  municipal  corporation,  being  tbe  proprietor 
of  a  wbarf  on  a  river  and  charging  wharfage 
therefor.  Is  bound  to  exercise  reasonable  care 
and  skill  In  the  eonstmctlon  of  the  same,  and 
In  providing  proper  fastenings  for  t>oatB  when 
lying  thereat,  so  as  to  protect  such  boats  from 
tbe  dangers  of  the  ordinary  floods  of  such  river 
which  occur  periodically:  and  Is  liable  tor  tbe 
sinking  of  a  boat  where  the  same  resulted  ss  the 
proximate  and  natural  consequence  of  tbe  omis- 
sion of  such  corporation  to  provide  the  proper 
means  of  fastening  such  host  to  the  wbarf  so 
as  to  secure  It  from  the  dangers  of  a  flood,  by 
means  of  which  it  was  sank.  Shinkle  v.  Cov- 
ington, 1  Bush,  617. 

In  The  Frandsco  R.  v.  Tbe  Waterloo,  79  Fed. 
113,  it  was  held  that  a  wharfinger  Is  liable  for 
damages  Inflicted  by  vessels  carried  away  by  the 
61  L.  R.  A. 


their  load  as  the  tide  receded.  The  main 
contention  on  the  plaintiff's  part  is  that  the 
defendant  was  negligent  in  not  having  dis- 
covered the  ledge  which  caused  the  dunage. 
It  appears  that  a  diver  had  walked  over  the 
bottom  of  the  dock  a  numba*  of  years  before, 
and  that  vessels  drawing  from  16  to  18  feet 
of  water  had  lain  there  before  without  in- 
jury, and  the  ledge  was  discovered  for  the 
first  time  after  the  accident  by  divers,  who 
walked  over  the  bottom  and  sounded  the 
mud  with  iron  bars.  Upon  all  the  evidence, 
it  must  be  aHsumed  that  the  master  of  the 
bar^  knew  that,  In  or^r  to  reach  the  berth 
designated,  his  keel  must  plow  the  mud  a 
depth  of  2  feet,  and  that  the  bottom  would 
be  searched  1^  bis  barge  as  it  had  not  been 
searched  hv  a  vessel  before.  I  am  of  opin- 
ion that  the  lou  should  rest  where  it  nas 
fallen." 


flood  when  the  posts  of  bis  wbarf.  to  which  tbe 
vessels  were  moored,  gave  way,  where  the  wharf 
was  old  and  not  properly  maintained,  and  the 
posts  were  so  short  that  an  insofflclent  length 
was  embedded  to  withstand  a  stnmg  vertical 
strain. 

But  It  was  subsequently  held  that  tbe  owner 
of  a  wbarf  Is  not  liable,  on  the  ground  of  negli- 
gence, for  damage  to  a  ship,  sustained  by  colli- 
sion  with  a  boat  which  broke  adrift  from  the 
wharf  during  a  flood,  when  tbe  mooring  post  to 
which  she  was  fastened  palled  out,  where  the 
wharf,  but  a  few  months  before,  had  been  ex- 
tensively repaired,  and  was  considered  by  wharf 
builders  as  constructed  In  the  most  approved 
manner,  staunch  nnd  strong.  Olrard  Point 
Storage  Co.  v.  Boy,  SB  C.  C.  A.  454,  63  U.  8. 
App.  652,  93  Fed.  674. 

A  city  Is  not  liable  for  tbe  loss  by  a  lessee  of 
one  of  its  public  wharves  of  coal  floats  and 
barges  swept  away  by  a  flood,  although  a  rail- 
road company,  granted  a  right  of  way.  had  cut 
don-n  some  of  tbe  check  posts,  wbera  the  leasee 
bad  made  no  complaint  of  this,  and  tbe  loss  of 
bis  floats  was  due  to  a  break  In  tbe  fastenings, 
while  the  post  and  ring  bolt  to  which  they  were 
tied  stood  Arm.  Jackson  v.  Allegheny,  41  Fed. 
S86. 

IV,  Defect)  outside  of  dock. 

A  wharfinger  Is  not  liable  for  on  Injury  to  a 
vessel  caused  by  its  striking  on  a  ridge  of  mud 
surrounding  the  berth  which  she  was  trying  to 
enter,  where  the  berth  itself  was  safe,  but  tbe 
Injury  arose  from  the  vessel  trying  to  get  Into 
It  when  the  tide  was  too  low  for  a  vessel  of  her 
draft  to  attempt  to  enter,  and  where,  had  she 
waited  for  the  tide  to  rise,  sbe  might  have  en- 
tered safely.  Tredegar  Iron  A  Coal  Co.  v.  Tbe 
Calliope  [1891]  A.  C.  11,  Reversing  I4.  R.  14 
Prob.  l)lv.  188. 

Tbis  case  was  dlstlngnlsbed  by  tbe  court  from 
tbe  Moorcock  Case,  L.  R.  14  Prob.  IMv.  64,  59 
L.  J.  Adm.  N.  S.  73,  60  L.  T.  N.  S.  654,  87 
Week.  Kep.  439,  6  Asp.  Mar. .  L.  Cas.  873, 
as  in  that  case  the  bottom  of  the  berth  was 
uneven  and  unsafe,  so  that  a  vessel  taking 
the  ground  was  Injured.  In  tbIs  case  the 
berth  Itself  was  safe,  and  the  Injnry  would 
not  have  resulted  bad  those  In  charge  of  the 
vessel  waited  for  a  later  time  of  the  tide  before 
attempting  to  enter  the  berth.  The  obstruction 
waa  not  an  unusual  one,  but  was  common  Id 
muddy  soil  and  of  the  nature  of  that  forming 
the  bed  of  the  river.  It  consisting  of  ridges 
formed  by  vessels  which  bad  taken  the  ground. 

A  wharflnger  la  not  liable  for  an  Injury  su»- 
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Mourg.    HnteUns    ft    Wbeelar*  for 

plaintiff: 

Tlie  owner  or  ooenpier  of  a  dock  is  liable 
to  a  person  who,  hy  his  invitation,  express 
or  implied,  and  in  the  exercise  of  due  care, 
{tIaccB  a  vessel  in  the  dock,  for  an  injury 
xrauscd  to  the  vessel  by  any  defect  in  the 
doclc,  or  by  its  unsafe  condition,  which  the 
owner  or  occupant  n^ligently  permits  to 
exist,  and  the  existence  of  which  he  knows, 
or  in  the  exendse  of  ordinary  eara  ou^t  to 
know. 

idckeraon  v.  Tirrell,  127  Mass.  236 ;  Smith 
y.  Havemeyer,  32  Fed.  844,  On  Appeal,  36 
Fed.  927;  Sawyer  v.  Oakman,  7  Blatehf. 
200,  Fed.  Cas.  No.  12,402;  OhriaUan 
T.  Van  Taaaelf  12  Fed.  884;  The  Moor- 
cock, L.  R.  18  Prob.  Dir.  157.  L.  R.  14  Prob. 
Div.  64;  Manhattan  Trarup.  Go.  v.  Mayor, 


tslned  from  gtoaadlng  st  low  tide  by  a  boat 
which  was  moored  at  blxh  water  nearly  In  the 
middle  of  the  stream  and  oatside  of  three  boats 
wtalch  had  preceded  her,  where  each  position 
was  Dot  taken  by  direction  of  the  whorflnger, 
and  the  boat,  while  so  situated,  was  not  liable 
to  pay  wharfage,  and  the  person  In  charge  of 
her  knew  that  the  bottom  at  that  place  was 
uneven.   Eltlng  v.  Bast  Chester,  60  Fed.  112. 

A  wharfinger  will  not  be  liable  for  the  loss  of 
a  vessel  which  strikes  a  rock  In  approaching 
the  wbarf,  the  presence  of  wUch  Is  not  known 
to  him,  and  which  tiia  evidence  shows  bad  fallen 
there  accidentally,  where  all  other  ways  of  ap- 
proach are  safe,  and  no  accident  of  similar  na- 
ture has  occurred  at  that  place,  and  be  has  re- 
cently had  the  basin  In  front  of  tbe  wharf 
dredged.  McCaidbi  v.  Parke,  142  V.  T.  064,  ST 
H.  10.  622. 

Where  a  wharflngN:*s  Jetty  Is  sncb  that  a 
vessel  cannot  use  It  without  gnninding,  tbe 
wharfinger  mnst  exercise  reasonable  care  to  as- 
certain that  the  bottom  la  In  such  a  condition 
aa  not  to  canse  Injury  to  a  vessel ;  and.  where 
It  falls  to  do  so.  It  will  bs  liable  for  a  vessel 
nstalnlng  Injury  fnnn  tbe  uneven  condition  of 
the  bed  of  tbe  river.  The  Moorcock,  L.  R.  14 
Prob.  Dlv.  64,  58  L.  J.  Adm.  N.  8.  73,  60  L.  T. 
N.  8.  6R4,  37  Week.  Rep.  488,  6  Asp.  Har.  L. 
Cas.  878. 

Wharf. 

Tbe  owner  of  a  wharf  Is  liable  for  an  Injury 
inflicted  upon  a  vessel  by  Its  striking  against  a 
camp  Bbed  Improperly  constructed  in  the  river 
Iqr  his  grantor  for  tlie  benefit  of  tbe  wharf.  It 
being  the  duty  of  the  owner  of  the  wharf,  either 
to  repair  and  properly  construct  tbe  camp  shed, 
or  give  notice  of  the  danger  arising  from  it. 
White  V.  PhlillpB,  33  L.  J.  C.  P.  N.  S.  88,  15  C. 
B.  N.  8.  246,  10  Jot.  N.  S.  426,  9  L.  T.  N.  8. 
S88, 12  Week.  Rep.  85. 

Dock  owners  who  erect  a  Jetty  to  prevent 
mud  and  refuse  from  being  carried  into  the  dock 
by  the  tide,  and  allow  It  to  become  pressed  out 
of  line  by  the  deposits  of  mad  accumulated 
against  it.  so  that  at  high  water  notblng  indi- 
cates Its  position  except  a  group  of  piles  at  one 
end,  are  liable  for  damages  sustained  by  s  boat 
which,  while  attempting  to  back  out  of  tbe  doA 
at  high  tide,  strikes  a  submerged  portion  of  tbe 
jetty.  Tracy  v.  Balthnore  ft  O.  B.  Co.  98  Fed. 
688. 

V.  Defeat  in  wurfaee  of  wharf. 

The  rule  requiring  care  to  maintain  the  wharf 
In  a  safe  condition  estends  to  its  surface,  so 
61  L.  K.  A. 


37  Fed.  160;  Bmiih  t.  Burnett,  173  U.  S. 
430,  43  L.  ed.  756,  10  Sup.  Ct.  Bep.  442. 

The  master  may  rely  upon  anytme  who  is 
in  charge  of  the  dock. 

Pennnylvania  H.  Co.  v.  Atha,  22  Fed.  920. 

Messrs.  Qaston,  Snow,  ft  Saltimstell 
and  Maloolm  Donald,  for  defendant: 

A  wliarf  owner  is  not  liable,  even  though 
he  is  n^ligent  in  not  giving  warning  of  a 
defect  in  his  dodc,  if  the  owner  of  the  veasel 
which  is  injured  by  such  defect  has  also  been 
negligent. 

Smith  V.  Burnett,  173  U.  S.  430,  43  L.  ed. 
7fifl,  19  Sup.  Ct.  Rep.  442;  The  John  A. 
Berkman,  6  Fed.  535;  Vniia  lee  Co,  v. 
CrowcH.  5  C.  C.  A.  49,  5  U.  S.  App.  270,  65 
Fed.  87 ;  Thompson  t.  yortheattem  R.  Co.  2 
Best  ft  8.  106;  Oa/rletan  t.  F^onooiUa  Iron  dS 
Steel  Co.  99  Mass.  216;  HUSeerton  \.  Timell, 
127  Mass.  236. 


that  pN»(Hi8  resorting  there  for  bmlness  may 
recover  for  Injuries  received  through  its  unsafe 

eondlthm. 

The  owner  of  a  public  pier  Is  under  obliga- 
tion to  keep  it  In  a  safe  condition  for  those  who 
rightfully  attempt  to  use  it.  Uacaaley  v.  New 
York,  67  N.  Y.  602. 

Wharf  owners  are  liable  for  failure  to  provide 
safe  places  for  persons  having  business  at  the 
wharf  at  all  places  where  vessels  are  allowed 
to  He.  Campbell  v.  Portland  Sugar  Co.  62  He. 
662,  16  Am.  Rep.  508. 

The  wharves  of  the  dty  of  New  York  are  open 
to  the  pid>lie,  and  are,  for  all  tbe  purposes  of 
sn  action  to  recover  for  persoosl  Injuries  sus- 
tained thereon,  subject  to  tbe  same  mles  as 
those  governing  highways.  Reynolds  v.  Starin, 
50  App.  Div.  685,  64  N.  T.  Bupp.  141. 

The  occupant  of  a  wharf  which  the  public 
are  accustomed  to  use  at  pleasure  Is  liable  for 
tbe  death  of  one  walking  thereon,  who,  with- 
out notice  of  the  danger,  or  that  the  use  of 
the  wharf  Is  forbidden,  falls  through  an  un- 
derground hole  in  the  platform,  and  Is  drowned. 
Delaney  v.  Pennsylvania  K.  Co.  78  Hnn,  89S, 
29  N.  Y.  Sapp.  226. 

A  wharf  owner  Inviting  and  making  It  neeea- 
sary  for  carters  to  come  upon  bis  premises  la 
bound  to  provide  ways  which  are  reasonably 
safe  for  horses  and  vehicles,  but  la  not  liable 
for  accidents  which  a  carter  might  escape  by 
a  proper  exercise  of  his  own  Judgment.  Phila- 
delphia &  R.  R.  Co.  V.  Brvln,  89  Pa.  Tl,  SS 
Am.  Rep.  726. 

A  common  carrier  should  maintain  Its  wharf 
In  reasonably  safe  condltlcm  for  the  embark- 
ing or  landing  of  passengers,  and  cannot  be 
held  liable  for  not  maintaining  conditions  which 
virtually  amount  to  Insurance.  Bacon  t.  Cas- 
co  Bay  8.  B.  Co.  00  Me.  46,  87  Atl.  328. 

A  railroad  company  Is  liable  for  damage 
caused  by  a  defective  wharf  which  It  uses  as  a 
place  of  crossing  for  Its  passengers  from  Its 
train  to  Its  boat.  It  being  a  part  of  tbe  route 
over  which  It  has  agreed  to  transport  such  pas- 
sengers, where  the  passengers  csnnot  reason- 
ably be  supposed  to  have  informadon  of  the 
defect  Knight  v.  Portland,  8.  *  P.  R.  Co.  56 
Me.  284.  96  Am.  Dec.  449. 

A  night  Inspector  of  customs,  whose  <luty  r«> 
quires  him  to  visit  a  wharf  while  a  foreign  going 
vessel  Is  tied  thereat  f<»-  tbe  discharge  of  cargo, 
may  recover  for  damage  reanltlng  from  n^ll- 
gence  of  tbe  wharf  owners  to  provide  against 
accident  to  those  going  thereon  in  connection 
with  the  business  which  has  been  established 
there.  Low  v.  Grand  Trunk  R.  Co.  72  He.  818, 
24  Am.  Bep.  881. 
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A  vfaarf  owner  is  subjeot  to  the  same  lia- 
bilities as  any  other  landowner.  If  a  Tessel 
is  injured  reason  of  a  defect  in  the  wharf 
owner's  pranises,  tlie  owner  of  such  Teasel, 
in  order  to  recover  for  his  loss,  must  estab- 
lUh,— 

1.  That  he  was  invited  hy  the  owner  to 
use  the  prraiises. 

Carleton  v,  f^anoonia  Iron  A  StetA  Co.  99 
Mass.  210;  Niokeraon  t.  Tirrall,  127  Mass. 
236;  Stremp  v.  Old  Colony  d  N.  B.  Co.  10 
Allen.  868.  87  Am.  Dee.  044. 

2.  That  he  was  invited  to  use  them  for 
the  purpose  for  which,  and  in  the  manner 
in  which,  he  was  using  them  at  tiie  time  of 
the  accident. 

PhiiUpa  V.  Sohlesinger,  137  Mass.  338; 
Bolbrook  V.  Aldrich,  168  Mass.  16,  36  L.  R. 
A.  403,  46  N.  E.  116. 

The  owner  of  a  wharf  is  not  an  Insurer 


One  who  establlaheB  a  wharf  for  the  use  of 
the  pabllc  for  oompensatios  Is  boond  to  keep 
It  safe  for  saeh  nss,  and  one  who,  when  prop- 
erly on  the  wharf  In  the  exercise  of  reasonable 
care  and  diligence.  Is  Injured  through  a  defect 
In  the  wharf.  Is  entitled  to  recover,  aniess  the 
defect  Is  so  hidden  tbat  It  cannot  be  discov- 
ered br  such  examination  and  Inspection  as  the 
conatmctlon,  uses,  and  exposures  of  the  wharf 
reasonably  require.  Wendell  v.  Baxter,  12 
Cray,  494. 

The  keeping  of  a  pier  bollt  Into  or  adjacent 
to  navigable  water  tov  tbe  purposes  of  loading 
and  unloading  veeeels  gives  a  general  license 
to  alt  persona  to  go  apon  and  use  It  In  the  man- 
ner and  for  the  purposes  contemplated,  and  tbe 
•owner  Is  bound  to  keep  It  In  a  safe  condition 
(or  use.  Bwords  t.  Edgar,  60  N.  Y.  28,  17 
Am.  Rep.  295,  44  How.  Pr.  139. 

Those  In  control  of  a  pabllc  pier  are  bound 
to  exerdse  tbe  same  care  (or  the  safstj  of  the 
puUie  and  all  having  occasion  to  ose  It  as  Is 
required  of  those  In  control  of  public  streets. 
Oceanic  Steam  Nav.  Co.  v.  Companla  Transat- 
lantica  Eapanola.  184  N.  Y.  461,  81  N.  E.  897. 

Lot*  of  prvpertif. 

Wharflngers  who  permit  tbe  spiles  upon 
wblch  a  wbarf  rests  to  deeaj,  whereby  tbe  dock 
becomes  unsoltable  for  tbe  purpose  to  whlcb  It 
is  put,  are  liable  for  damage  to  an  unloaded 
cargo,  precipitated  into  tbe  water  when  tbe 
wharf  ^Tcs  way.  The  Ci^  of  Uneoln,  25  Fed. 
«8S. 

A  state  operating  a  public  wharf,  and.  In 
consideration  of  payment  of  wharfage,  receiving 
coal  thereon.  Is  responsible  for  Its  loss  from 
the  sinking  of  the  wbarf  by  reason  of  the  neg- 
I^ent  omission  and  carelessness  of  Its  oiBcere 
and  agents  In  failing  to  keep  the  wbarf  In  good 
4utd  sound  condition  and  repair.  Chapman  v. 
Bute,  104  Cal.  690,  38  P&c.  457. 

The  liability  of  a  wharfinger  for  goods  deliv- 
ered to  him  is  probably  like  tbat  of  a  ware- 
honseman,  who  Is  respmrible  alone  for  want  of 
ordinary  diligence,  and  not  like  tbat  of  a  com- 
mon carrier.  Blln  v.  Hayo,  10  Vt.  66,  88  Am. 
Dec.  1TB. 

LUaHHty  deiUed. 

Tbe  liability  of  tbe  wharfinger  Is  not  abso- 
lute In  all  eases,  but  Is  governed  by  the  rules  of 
•due  care,  duty,  and  contributory  negligence,  so 
tiMt  In  some  cases  no  recovery  can  be  had  be- 
caose  tbe  liability  of  tbe  wbarflnger  has  not 
been  established. 

"Tbe  wbarf  being  for  tiie  use  of  both  teams 
«1  L.  R.  A. 


n^inst  losses  by  reuon  of  defects  in  his 
property  or  the  access  thereto.  He  is  only 
liable  in  case  he  has  not  given  warning  w 
known  defects,  or  failed  to  use  due  oare  to 
discover  unknown  defects. 

Wendell  v.  Boater,  12  Gray,  494;  Carlo- 
ton  v.  Franconia  Iron  <£  Steel  Co.  99  Mass. 
216;  Niokm-son  v.  Tirrell,  127  Mass.  236; 
PMllipa  V.  Sohlennger,  137  Mass.  338 ;  Bar- 
rett r.  Blaek,  66  Me.  498,  96  Am.  Dec  497; 
The  Mooreoek,  L.  B.  14  Prob.  Div.  64;  Jfer- 
sey  Dooka  4i  Harhow  Board  v.  Penhallow, 
7  Hurlst.  £  K.  329 ;  Smith  v.  Burnett,  173 
U.  S.  430.  43  Ii.  ed.  760,  19  Sup.  Ct.  Hep. 
442;  The  John  A.  BerlmMm,  6  Fed.  636. 

lAtliTop.  J.,  delivered  the  opinion  of  the 
court: 

The  justice  of  the  superior  court,  who 
tried  this  case  without  a  jury,  found  for  the 

and  freight,  each  must  be  used  with  a  reason- 
able regard  to  the  safety  and  convenience  of 
the  other."  It  is  not  ne^Igence  for  the  wbarf 
owner  to  unload  gravel  intended  for  fr^ht 
where  freight  Is  usually  unloaded,  and  not  to 
Indicate  the  danger  by  lights :  and  "additional 
care"  mast  be  used  by  a  person  driving  upon 
tbe  wharf  with  a  knowledge  that  the  otatme* 
tlon  might  have  been  expected  there.  Hall  v. 
Tlllson.  81  He.  862,  17  Atl.  802. 

A  city  Is  not  liable  to  one  whose  trunk  Is 
thrown  In  the  water  when  the  wheel  of  tbe 
coach  In  which  be  Is  riding  sinks  through  a 
plank  In  the  pier,  where  the  plank  outwardly 
appears  sound,  and  tbe  accident  first  discloses 
the  defect.   Garrison  v.  New  Yort,  5  Bosw.  487. 

An  owner  of  a  horse  and  cart  cannot  recover 
from  dock  owners  for  their  loss  ceased  by  back- 
ing them  Into  the  river  over  a  pile  of  refose 
material  whlcb  had  been  permitted  to  accumo- 
late  on  the  do^  and  reaching  within  2  Inches 
of  tlie  upper  snrAMe  of  the  string  "piece  provided 
to  prevent  carts  from  being  backed  off  the  dock, 
where  the  danger  was  obvious,  and  tbe  driver, 
by  expending  a  little  labor,  might  have  uncov- 
ered the  stringer,  which  woold  have  presented 
a  snfllcient  barrier.  Sltspstrlck  v.  Tweddle,  78 
Hun,  105,  25  N.  T.  Supp.  004. 

The  owner  of  a  whaif  boat,  whlcb  was  tbe 
only  landing  for  boats  at  that  point,  and  was 
used  for  receiving  and  transferring  freight  and 
the  landing  and  taking  on  of  passengers,  al- 
though the  owner  received  no  compensation  for 
the  use  as  a  passageway  for  passengers.  Is  not 
a  common  carrier  or  liable  as  such,  snd  Is  not 
liable  for  Injury  to  a  person  as  the  result  at 
falling  through  a  hole  In  tbe  wharf  boat  at  a 
part  not  used  or  Intended  as  a  passway  for 
passengers,  but  Into  which  snch  person  fell 
while  going  aronnd  the  oatslde  of  the  boat  at 
night  In  order  to  communicate  with  a  iwat  ap- 
proaching the  landing.  Instead  of  waiting  until 
the  passway  was  <9ened  so  tbat  lie  might  go 
through  in  the  osnal  way,  and  which- was  opened 
In  time  to  trsnssct  business  with  tbe  boat  whoi 
It  reached  the  landing.  Grand  Tower  Mfg.  Co. 
V.  Hawkins,  72  III.  866. 

The  owner  of  a  wbarf  Is  not  liable  for  per- 
sonal Injuries  received  Inr  a  person  In  stepplns 
Into  a  bole  In  the  planking  of  a  roadway  lead- 
ing to  the  wharf,  where  the  wharf  was  built 
by  bis  grantor  at  the  foot  of  a  street  under  a 
license  from  the  dty  to  boild  at  a  certain  width 
In  the  center  of  tbe  street;  and  subsequently 
the  abutting  owners  on  each  side  extended  the 
planking  so  as  to  connect  with  tbe  wbarf  In 
the  center,  thus  forming  a  solid  rosdway  the 
entire  width  of  the  street,  and  the  bole  resulted 
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defandant,  and  stated  the  reaoain  for  his 
finding.  Some  of  these  reasons  do  not  ap- 
pear to  be  in  accordance  with  the  evidence, 
nor  to  be  warranted  by  it;  and  the  judge 
concludes  his  subsidiary  findings  by  the 
statement  that  the  master  of  the  vessel 
"knew  that,  in  order  to  reach  the  berth  des- 
ignated, his  keel  must  plow  the  mud  a  depth 
of  2  feet,  and  that  tbe  bottom  would  be 
searched  ly  his  barge  as  it  had  not  been 
searched  hy  a  vessel  before."  And  he  ends 
by  saving:  "I  am  of  opinion  that  the  loss 
should  rest  where  it  falls."  There  is  no 
finding  that  the  master  of  the  vessel  was  not 
in  the  exercise  of  due  care,  and  the  theory 
on  which  the  decision  apparently  rests  is 
that  the  master  took  the  risk.  We  will  now 
point  out  wherein  it  seems  to  us  that  the 
jndgo  was  not  warranted  by  the  evidence  in 
some  of  his  subsidiary  findings.   In  the  first 

from  the  Joining,  by  aa  abutting  owner,  of  bis 
planking  to  tbat  of  tbe  wbarf,  bat  octslde  tbe 
width  orlglDSUj  granted  for  the  wbarf,  which 
was  all  that  tbe  present  owner  acqnlred,  or  was 
under  obligation  to  keep  In  repair.  Morgan  t. 
Uorley,  1  Wa^.  464,  2S  Pac.  S38. 

A  wareboaseman  doing  a  private  bnaineas 
and  keeping  a  private  wbarf  In  connection 
therewith,  acting  nnder  no  license  or  statu- 
tor7  aathorlt7  burdening  blm  with  any  public 
duty  with  reference  eltber  to  tbe  wbarf  or  the 
warehouse.  Is  bound  to  exercise  only  reasonable 
care  and  diligence  with  reference  to  the  means 
provided  tor  approaching  such  warehouse  and 
wbarf,  and  tbertfore  la  not  liable  to  the  owner 
of  a  team  and  wagon  for  tbelr  loas  by  backing 
Into  the  river  while  at  the  warehouse  for  grain, 
which  might  have  been  prevented  If  guards 
had  been  placed  on  the  wharf,  or  hitching  places 
bad  been  provided,  aoeh  warehouseman  being 
under  no  legal  obligation  to  place  guards  on 
the  wharf,  or  to  provide  means  for  hitching 
bonwa  at  his  wartlumaa.  BoAlnBhan  v.  Fish- 
er. 70  III.  121. 

VI.  Habtiity  as  hetwem  owner  and  lettee. 

A  wharf -being  In  a  sense  public,  there  Is  a 
tendency  to  bold  the  owner  to  a  stricter  liabil- 
ity tor  Its  safe^  than  he  Is  subject  to  In  re- 
spect to  property  of  a  purely  private  character 
which  bas  gone  Into  possession  of  a  lessee.  One 
who  has  devoted  his  property  to  public  use, 
sad  Invited  tbe  pnbilc  upon  It,  should  not  be 
permitted  entirely  to  lay  aside  bis  responsibil- 
ity for  Its  safe  coodltlon  by  placing  It  In  the 
possession  of  a  tenant  who  may  be  utterly 
careless  and  Irresponsible.  If  tbe  wharf  Is 
leased  In  a  defective  condition,  or  Is  not  wholly 
ont  of  the  owner's  possession,  there  can  be  no 
question  of  bis  liability. 

A  city  Is  liable  for  injuries  sustained  be- 
eaose  of  the  defective  construction  and  dan- 
gerous condition  of  a  pier  owned  by  It,  and 
which  It  has  leased  with  the  defects  complained 
of,  although  the  tenant  has  covenanted  to  keep 
It  In  repair.   Moody  v.  New  York,  43  Barb.  282. 

A  dty  which  has  granted  the  right  of  wharf- 
age for  a  specified  time  Is  not  thereby  released 
bom  the  duty  to  repair  the  wharf,  or  absolved 
from  liability  for  personal  injuries  due  to  such 
want  of  repairs.  Taylor  v.  New  York,  4  E.  D. 
Bmltb.  659. 

Where  the  owner  of  s  wharf  lenses  or  rents 
It,  and  at  the  time  of  such  renting  tbe  wharf 
Is  In  an  unsafe  condition  for  tbe  use  to  which 
he  knows  It  Is  to  be  put,  and  he  knows,  or  by 
the  exerc'se  of  reasonable  diligence  could  know. 
Its  condition,  he  Is  liable  for  Injury  to  one  who, 
«I  L.  B.  A. 


place,  the  judge  atatea:  "It  doM  not  ap- 
pear that  any  vesael  bad  ever  bem  In  toe 

dock  before,  drawing  more  than  20  feet  of 
waur."  Crockett,  a  witness  for  tbe  defend- 
ant, who  was  interested  in  the  defmdant 
company,  and  had  char^  of  its  local  boii- 
ness  at  Rockland,  testified  that  prior  to 
June.  IfiOO,  when  the  accident  occurred,  "the 
wharf  luul  been  used  for  loading  and  unload- 
ing vessels  of  all  sizes,— from  small  aehoon- 
ers  to  large  ships  drawing  more  than  SO 
feet."  Norton*  an  emplt^ee  of  tbe  defend- 
ant, testified  in  its  behalf  that  he  had  seen 
a  vessel  in  this  dock,  drawing  more  than  the 
plaintifi^a  vessel, — ^"a  vessel  that  dri>w  23 
feet,  at  least."  The  judge  further  says: 
"The  captain  of  the  harbor  tugboat  em- 
ployed by  the  barge  told  her  master  that  be 
thought  it  doubtful  whether  there  was 
enough  water."   Holmes,  the  master  of  the 


while  lawfully  upon  the  wharf.  Is  injured  In 
consequence  of  Its  condition.  Albert  t.  State 
use  of  Ryan,  6fl  Md.  826,  69  Aa.  B«p.  150,  T 

Atl.  007. 

Even  thoniA  tbe  Injured  person  U  an  am- 
ployee  of  the  taunt   WeaMl  t.  Baztar,  IX 

Gray,  404. 

An  executor  who.  In  a  lease  ot  property  be- 
longing to  the  estate,  reserves  the  right  to  coa- 
stnict  a  bulkhead,  which  he  does  In  such  aa  im- 
proper manner  that  a  boat  lying  at  tbe  bulk- 
head Is  sunk  by  striking  a  timber  projecting 
under  water  and  out  of  sight,  and  not  embimeetf 
within  the  lines  of  any  street,  Is  liable  for  tbe 
Injury,  and  also  for  further  dsnsge  to  the  boat 
caused  by  an  attempt  to  raise  her  by  proper 
means.  Mason  v.  BUnalaader,  8  Ben.  163,  Fed. 
Caa  No.  9,251. 

A  wbarf  owner  granting  wbarf  llcenaee  or 
prlvllegea  at  a  atlpalated  rent  does  not  ralln- 
qnlsh  his  general  supervision  and  control  o<  the 
property :  and  hs  Is  liable  tpr  failore  to  malzt- 
taln  It  In  a  safe  eoadltlon  for  the  nse  of  the 
lessee.  Allegheny  Canvbell,  107  Fa.  BdQ,  62 
Am.  Bep.  478. 

That  a  wharf  Is  In  a  sate  ceadltloa  when  tba 
right  to  collect  wharfage  and  cranage  Is 
signed  does  not  relieve  tbe  owner  from  his  dnty 
to  keep  It  In  safe  condition.   Claary  v.  Ocaaale 
Bteam  Nav.  Co.  40  Fed.  908. 

Both  the  owner  and  lessee  of  a  pier  are  liable 
for  Injuries  sostalned  because  of  Its  want  of 
repair,  where  they  are  In  posseMlon  of  It  Joint- 
ly.   Cannavan  v.  Conklln,  1  I>aly,  500. 

Where  one  owns  a  defective  wharf  used  lo 
connection  with  a  place  of  pnbllc  resort,  and, 
knowing  tbe  defect,  leases  the  place  and  wharf 
to  another,  who  learns  of  tbe  wbarf  defect  af 
accepting  the  lease,  bat  continues  to  use  tbe 
wharf  and  place  for  public  resort,  an  action  for 
damages  to  a  person  who  la  injured  by  the 
wharf  defect  Is  maintainable  against  the  lesscw 
and  lessee  Jointly.  Joyce  v.  Martin,  16  a.  I. 
558,  10  AtL  620. 

There  are  decisions  which  apply  tbe  ordinary 
rule  of  landlord  and  tenant  In  such  cases.  Un- 
der that  rule,  tbe  lessor  of  a  wharf  la  not  liable 
for  Its  unsafe  condition  If  It  was  In  proper  con- 
dition at  time  of  lease.  Towt  t.  Philadelphia. 
178  Pa.  3X4.  88  Atl.  1084. 

A  tesRor  of  a  wharf  Is  not  liable  for  an  In- 
Jury  to  a  boat  caused  by  an  obstruction  snlMe. 
quently  existing,  of  which  he  has  no  notice, 
where  exclusive  possession  ot  the  property  has 
been  transferred  to  the  lessse,  who  eovoianted 
to  keep  It  In  repair.  Moore  v.  Oceanic  Steam 
Nav.  Co.  24  Fed.  287. 

Persons  who  becoaw  fall  owaei*  oC  a  pier 
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tugbcMt.  testified  that  he  told  the  master  of 
the  barge  that  be  thought  it  was  doubtful 
if  there  was  water  enough  to  go  into  that 
bertbj  and  that  the  master  aaked  him  if  the 
bott<»zi  was  all  right  then,  and  Holmes  said 
that  it  was,  as  far  as  he  knew.  This  puts 
a  snmewhat  different  light  upon  what  the 
judge  evidently  considered  a  warning.  We 
are  also  of  opinion  that  the  judge  was  not 
warranted  in  finding  that  "the  master  knew 
that  his  keel  must  plow  the  mud  a  depth  of 
2  feet."  There  was  evidence  that  the  ves- 
sel drew  21  feet  forward,  and  22  feet  aft, 
xoA  that  there  were  figures  on  the  bow  and 
stem  indicating  the  draught  The  principal 
damage  to  the  vessel  was  just  forward  of 
amidsliipa,  where  the  draught  would  be  leas 
than  21  feet  6  inches.  The  judge  foimd  that 
other  vessels  "have  Iain  there  before  with- 
out injuiy."   There  was  evidence  to  war- 

upon  the  death  of  a  life  tenant,  sabjeet  to  a 
valid  ootatandlng  lease,  will  not  be  liable  for 
Injuries  caased  b;  the  pier  being  in  such  a  con- 
dition as  to  be  a  nuisance,  of  wbtch  ther  have 
no  notice,  and  which  it  was  the  dnty  of  the 
lessee  to  remove ;  and  the  fact  that  they  have 
the  right  to  go  upon  the  pier  and  make  repairs 
la  Immaterial.  Ahem  v.  Steele,  116  N.  Y.  208, 
6  L.  R.  A.  449,  22  N.  E.  198,  Beveraing  48  Hon, 
617.  1  N.  Y.  Bnpp.  269,  where  the  coart  held 
that,  since  the  defendants  toiA  the  pier  by  a  de- 
vise, and  since  It  had  been  a  nuisance  when  It 
was  leased,  they  took  subject  to  the  liability  at 
the  testator,  and  were  therefore  liable  for  the 
Injury, 

A  municipal  corporation  owning  a  pier  Is  not 
liable  tor  Injury  caused  by  plies  driven  In  front 
(tf  it  by  Its  lessee,  and  permitted  to  fall  off  Into 
the  water  so  as  to  be  dangerous  to  navigation. 
In  the  absence  of  anything  to  abow  that  It  bad 
notice  of  the  obatmctlon.  Seaman  t.  N«w  York, 
80  N.  Y.  289.  86  Am.  Bep.  612. 

A  mnnldpal  corporation  which  has  leased 
Its  wbarf  and  wharf  boat  to  an  Individual  Is 
not  liable  in  damages  to  a  shipper  whose  goods, 
deposited  on  the  wharf  boat,  were  damaged  by 
reason  of  the  n^llgence  of  the  lessee  In  per- 
mitting the  boat  to  flII  with  water  and  sink. 
In  the  absence  of  allegations  and  proof  showing 
that  such  damage  was  In  any  way  caused  by 
the  acta  or  omlsatons  of  such  municipality.  Car^ 
ronton  Farnltore  Mfg.  Co.  v.  Carrollton,  104 
Ey.  626,  47  S.  W.  430,  886. 

A  lessee  of  a  pier,  who  has  covenanted  with 
the  owner  to  repair,  and  has  sublet  without  any 
covenant  with  the  aobtenant  to  repair.  Is  not 
liable  to  a  twrson  rightfully  on  the  pier  for  In- 
juries to  his  horse  caused  by  #  defect  In  the 
pier  which  arises  after  the  lease  was  made. 
Clancy  v.  Byrne,  66  N.  Y.  120,  16  Am.  Bep.  891, 
Reversing  66  Barb.  844.  In  that  casa  the  fact 
that  defendant  was  not  the  owner,  but  an  In- 
termediate tenant  who  had  assigned  his  Inter- 
est, Is  probably  sufSdent  to  relieve  him  from 
liability  for  the  Insnffldent  condition  of  the 
wbarf,  bat  the  decision  la  not  placed  on  that 
ground.  The  conrt  says  that  defendant  was 
not  the  occupier  at  the  time  of  the  Injury,  but 
rather,  stood  In  the  position  of  landlord  to  the 
actual  occupant  and  to  third  persons.  Aa  be- 
tween blm  who  is  the  landlord  and  owner,  and 
him  who  Is  the  lessee  and  occupant,  of  prem- 
ises, there  Is,  in  general,  no  obligation  uptm  the 
former  to  keep  them  In  repair  when  he  has 
made  no  express  contract  to  that  effect.  If  the 
premlsea  are  in  good  repair  when  demised,  and 
afterwards  become  ruinous  and  daagerona,  tbe 
landlord  Is  not  responsible  therefor,  sltbsr  to 
61  L.  B.  A. 


rant  a  finding  that  vessels  had  lain  at  the 
dock  beforu  without  injur;,  but  it  does  not 
appoar  that  these  vessels  had  rested  on  the 
ledgft.  While  suc^  evidence  is  often  admit- 
ted in  this  class  of  cases,  its  ad^nissibiUly  is 
very  questionable.  It  would  seem  to  come 
within  the  rule  that  the  fact  that  other  per- 
sons have  not  suffered  by  an  alleged  defect 
is  immaterial.  Aldrich  v.  Pelham,  1  Gray, 
SIC.  But  if  sudi  evidence  is  admissible,  to 
entitle  it  to  any  weight  it  should  appear  that 
the  other  vessels  were  of  the  same  len^h,. 
breadth,  and  flatness  as  was  tbe  plaintiff's 
vessel,  and  were  as  heavify  loaded  as  she 
was.  The  defendant  made  no  attempt  to 
prove  any  of  these  things.  The  value  of 
such  evidence  is  to  show  the  existence  of 
no  defect,  but,  as  was  said  by  Judge  Wal- 
lace in  Bmith  v.  Bavetneyer,  36  Fed.  827, 
928,  it  becomes  quite  unimportant  when  it 

the  occupant,  or  to  tbe  public,  unless  he  ha* 
expressly  agreed  to  repair,  or  has  renewed  the 
lease  after  the  ased  of  the  repair  has  shown  It- 
self. 

If  the  wbarf  Is  a  private  one,  its  owner  Is 
not  liable  for  injuries  sustained  by  an  em- 
ployee of  the  lessee  In  consequence  of  the  break- 
ing of  a  rotten  plank,  unless*  it  appears  that  such 
owner  knew,  or  by  reasonable  care  and  diligence 
could  have  known,  the  unsafe  condltloB  of  the 
wharf  when  be  leased  It.  State  «•«  of  Baahe 
V.  Boyce,  78  Hd.  469,  21  Atl.  S22. 

ZtWymty  of  lettee. 

Lessees  Is  the  possession  and  control  of  a 
wharf  are  liable  to  the  owner  ctf  a  boat  damaged 
by  bolts  projecting  from  the  pier,  the  presence 
of  which  Is  known,  or  ought  to  be  known,  by 
such  lessees;  and  they  are  not  absolved  from 
liability  by  reason  of  the  dnty  of  the  lessor  to 
keep  the  wharf  ha  repair.  Leonard  v.  Decker.. 
22  Fed.  741. 

The  leaaee  of  a  dock  will  be  liable  for  dam- 
ages to  a  vessel  Injured  without  Its  owner'* 
fault  and  fn  eonseqnenee  of  the  dangerous  etm- 
dltlon  of  the  dock,  which  tbs  owner  represented 
as  safe  and  convenient,  when  the  vessel  is  at 
his  wharf  at  his  request,  and  for  the  conven- 
ience of  loading  Ice.  Barrett  T.  Black,  66  He. 
408.  06  Am.  Dec.  407. 

Occupants  of  a  wharf  under  a  lease  reserv- 
ing rights  of  wharfage,  and  Imposing  on  the 
lessees  the  duty  of  making  requisite  alterations 
and  repairs,  are  liable  to  the  owner  of  a  boat 
sunk  because  of  the  uneven  and  dangerous  con* 
dition  of  the  bottom,  althougb  such  boat  wa* 
at  the  wharf  on  the  Invitation  of  a  company  to 
which  the  rights  reserved  by  the  lease  had  been 
granted.    O'Ronrke  v.  Peck,  20  Fed.  228. 

A  pier  In  the  dty  of  New  York  Is  a  part  of 
Its  pobllc  streets,  and  a  recovery  may  be  had 
against  tbe  leasee  for  an  Injury  due -to  a  hole 
ezlatlag  In  the  pier,  and  which  had  remained! 
there  for  a  long  period  of  time.  Olucfc  v.  Ridge- 
wood  lea  Co.  81  N.  Y.  B.  B.  00,  0  N.  Y.  Bnpp. 
264. 

TII.  Liabftity  of  puitio  oorporatton, 

A  dock  company  Is  not  relieved  from  Ilshll- 
Ity  for  Injuries  Inflicted  by  a  negligent  opera- 
tion of  the  docks  by  tbe  fact  that  it  Is  merely 
acting  as  a  public  tmatee,  receiving  the  toll* 
and  disbursing  them  In  the  maintenance  of  the 
docks,  snd  receiving  no  profit  Itself  turn  aneh 
toll,  llerasy  Docks  h  Hathoor  Board  v.  Olbbs. 
11  H.  L.  Co.  686.  L.B.1H.  Ii.e8,86L.J. 
Bzch.  N.  B.  226,  12  Jur.  N.  B.  671,  14  L.  T.  N. 
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appears  beyond  doubt  that  there  are  defectii, 
capable  of  producing  mischief,  which  could 
hare  been  readily  discovered  by  proper  ex- 
amination. The  general  rules  of  law  which 
are  applicable  in  cases  of  this  character  are 
the  same  in  England  and  in  this  countiy, 
and  are  the  same  at  oonunon  law  and  in  ad- 
miralty. Thfy  are  as  well  stated  in  the  ease 
of  Niekeraon  v.  Tirrell,  127  Mass.  236,  23B, 
as  perhaps  in  any  case:  '^e  owner  or  oc- 
cupant of  a  dodc  is  liable  in  damages  to  a 
person  who,  by  his  invitation,  express  or  im- 
plied, makes  use  of  it,  for  an  injury  caused 
by  any  defect  or  unsafe  condition  of  the 
dock  which  the  occupant  n^ligently  causes 
or  permits  to  exist,  if  such  person  was  bim- 
fielf  in  the  exennae  of  due  care.   Such  oocu- 

Sant  is  not  aii  insurer  of  the  safety  of  his 
oA,  but  he  is  reauired  to  use  reaamable 
oare  to  keep  his  doK  in  sueh  a  state  as  to  be 

8.  677.  14  Week.  Bap.  872,  Afflrming  OUba  t. 
Liverpool  Docks,  8  Hurlst.  A  H.  164.  4  Jar.  H. 
S.  686,  27  L.  J.  Ezch.  N.  8.  821,  wbere  It  wis 
held  that  dock  trustees  are  liable  for  an  Injunr 
Inflicted  Dp<m  a  vessel  by  tbe  dangerous  and  de- 
Cecthre  condition  of  tbe  docks,  ot  whleb  detect 
tber  bad  knowledge  although  they  derived  no 
beneflt  from  the  operation  of  the  docks,  and  by 
statute  were  vested  with  a  discretion  as  to  the 
application  of  tbe  funds  received  bj  them,  as, 
if.  In  the  exercise  of  their  discretion,  tbey  de- 
termine not  to  expend  tbe  funds  for  the  repair 
of  the  docks.  It  becomes  their  duty  to  close  the 
dock  to  tbe  public. 

Trustees  of  docks  who  receive  tolls  for  a 
purely  fldoelary  purpose,  owe  the  same  duty  to 
those  using  the  docks  as  a  company  operating 
the  docks  for  a  private  or  bene&dal  purpose, 
and  are  liable  to  the  same  extoit  for  acta  of 
negligence  reeultlng  la  injury  to  vessels.  And 
the  court.  In  so  deddmg,  said  that  the  de< 
cl^tm  of  Olbbs  V.  Liverpool  Docks,  is  in  effect 
gronnded  on  the  same  principle.  Mersey  pocks 
A  Harbour  Board  v.  Psnhallow,  T  Hnrlst.  A 
N.  339,  SO  L.  J.  Bxeb.  N.  8.  829.  8  Jar.  N.  8. 
486,  6  L.  T.  N.  S.  112. 

A  municipal  corporation  charged  with  the 
duty  of  keeping  a  dock  In  r^Ir  will  be  liable 
for  Injuries  caoaed  by  Us  neglect  of  that  dn^. 
Kennedy  v.  New  York.  78  N.  T.  806,  29  Am. 
Rep.  100. 

A  city  in  control  of  the  wharrcs  and  landing 
places  along  Its  front,  and  which  collects  wharf- 
age for  their  use.  Is  liable  to  one  whose  freight, 
while  being  nnloaded  from  a  boat,  Is  lost  by 
tbe  breaking  of  the  wharf.  Fennlmore  v.  New 
Orleans,  20  La.  Ann.  124. 

A  municipal  corporation  la  liable  for  injuries 
to  boats  caused  by  Its  failure  to  keep  a  wharf 
free  from  obBtractlons,  where  such  corporation, 
under  Us  charter.  Is  In  possession  ot  such 
wharf,  and  exercises  exclusive  control  and  Ju- 
risdiction over  it,  charges  and  collects  tolls  or 
wharfage,  and  regulates  and  controls  the  man- 
ner ot  Its  use,  and  has  provided  by  ordinance 
how  It  Is  to  be  kept ;  and  the  fact  that  the 
wharf  master  in  charge  thereof  Is,  by  its  char- 
ter, elected  to  such  office,  does  not  relieve  It 
from  this  responsibility.  Such  duty  being  a 
corporate  one,  absolute  in  Its  nature,  and  tbe 
corporation  having  an  Interest  In  Its  perform* 
ance,  makes  such  officer  Its  agent  for  Its  faJtb- 
fal  performance.  Memphis  v,  KImbrongh,  12 
Helsk.  183. 

A  municipal  corporation  controlling  and  re- 
ceiving wharfage  for  tbe  nse  ot  a  public  landing 
IB  liable  for  failure  to  keep  the  adjtinlng  waters 
in  safe  condition  for  the  nse  of  vessels.  Pitta- 
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reasonably  safe  for  use  by  vessels  wbidi  he 
invites  to  enter  it,  or  for  which  he  holds  it 
out  as  St  and  ready.  If  he  fails  to  uoe  sueh 
due  care — if  tliere  is  a  defect  which  is  known 
to  him,  or  which  by  the  use  of  ordinary  eare 
and  diligence  should  be  known  to  faim— ^he 
is  guilty  of  negligence,  and  liable  to  the  per- 
son who,  using  due  eare,  is  injured  therd^. 
Wendell  v.  Boater,  12  Gray,  494;  Oarteton 
V.  Fi-aneonia  Iron  A  Steel  Co.  99  Mass.  216 ; 
Thompson  v.  Nortkeaetem  B.  Co.  2  B.  ft  S. 
106;  Mersey  Dooka  d  Harbour  Board  t. 
Gibba,  L.  R.  1  H.  L.  93.'^  Other  eases  bear- 
ing upon  this  point  are  Smith  v.  Burnett. 
173  U.  S.  430,  43  L.  ed.  7S6,  10  Sup.  Ct.  Rep. 
442;  Barber  v.  Abmdroth  Broe.  102  N.  Y. 
406,  M  Am.  Rep.  821.  7  K.  E.  417;  Barrett 
V.  Block,  SO  Me.  408,  06  Am.  Dea  497 ;  Batc- 
yer  t.  OaJbmon,  1  Low.  Dee.  184,  Fbd.  Ca*. 
No.  12.404,  7  Blatehf.  £00,  Fed.  Caa.  No.  12,- 


bnrgh  aty  t.  Orler,  22  Fa.  54.  60  Am.  Dec.  65. 

A  monldpalltr  owning  a  pabile  wharf  which 
receives  wharfage  charges  Is  bound  to  nse  at 
least  ordinary  care  and  diligence  In  keeping  tbe 
adjacent  waters  in  which  moored  vessels  will  tie 
free  from  obstmctluis,  and  Is  liable  for  dam- 
ages resulting  from  Its  neglect  to  do  so.  Pet- 
ersburg V.  Applegarth,  28  Qratt.  821,  26  Am. 
Rep.  S57. 

The  right  ot  a  municipal  corporation  to  col- 
lect wharfage  carries  with  it  the  correlatin 
duty  of  keeping  the  wharves  in  repair,  and  tbe 
legal  transfer  ot  such  right  to  another  sobro- 
gates  BQch  person  to  the  performance  of  the 
duty.    Kadway  v.  Brigga,  37  N.  Y.  256. 

The  city  ot  New  Tork  la  liable  for  damages 
sustained  by  a  canal  boat  because  of  the  defec- 
tive condltloi  of  a  wharf  not  tor  general  public 
use,  bat  for  tbe  use  of  the  department  of  char^ 
Itles  and  correctlona,  whue  the  boat  went  to 
tbe  wharf  tp  deliver  a  load  of  coal  for  that  de* 
partment.  Philadelphia  ft  R.  E.  Co.  T.  New 
Yor^  38  Fed.  lOfi. 

Till.  Defmeet. 

If  the  wharf  or  dock  Is  closed  or  la  put  to  a 
use  not  Intended,  the  owner  will  not  be  UaUe 
for  InJarlM  reaalting  tram  use. 

A  wharfinger  Is  not  liable  for  Injorlea  received 
by  a  boat,  due  to  the  unsafe  condltlcm  of  a  pier 
which  had  been  closed  for  repairs,  when  the 
boat  arrived  on  Sunday  In  the  absence  ot  the 
wharfinger,  and  took  up  a  berth  without  bla 
knowledge,  and  at  a  point  other  than  that 
where  it  expected  to  onload.  Merritt  ft  C.  Der- 
rick ft  Wrecking  Co.  v.  8cbermeiftora.  88  C.  C. 
A.  267,  08  Fed.'  746. 

But,  to  close  a  wharf  which  has  been  open 
to  tbe  access  ot  the  public  so  as  to  absolve  the 
owner  from  liability  for  Injuries  to  a  person  go- 
ing there,  notice  must  be  given  of  Its  changed 
character,  and  that  tbe  rights  of  passers  are  ter- 
minated. New  Orleans,  M.  ft  C.  R.  Co.  v.  Ban- 
ning, IS  Wall.  649,  21  L.  ed.  220. 

A  dock  company  la  liable  for  Injorlea  soffered 
by  a  veasti  In  taking  the  ground.  In  a  lo^  the 
water  ot  which  was  drawn  off  so  as  to  permit  re- 
pairs to  be  made  to  it,  where  the  vessel  did  so  un- 
der the  directions  ot  the  harbor  master  or  one 
uctlng  In  his  place,  who  ought  to  have  known  of 
the  uneven  cmidltlon  ot  tbe  ground ;  and  tbe 
dock  company  Is  liable  for  his  act  and  represen- 
tatlons,  although  the  dock  was  not  a  dry  dock. 
Tbe  Apollo  [1891]  A.  C.  499,  Revershig  61  L.  T. 
N.  8.  286 ;  and  60  L.  T.  N.  8. 112,  where  It  waa 
held  that  a  dock  company  la  under  no  dnty  to 
have  the  bottom  ot  a  lode  leading  into  one  of 
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402;  The  John  A.  Berktnan,  6  Fed.  535; 
i'MMytoanta  IC.  Co.  t.  Atha,  22  Fed.  920; 
Smith  y.  Havemfiyer,  36  Fed.  927 ;  Manhat- 
tan Transp.  Co.  t.  Mapor,  37  Fed.  160; 
Union  Ice  Co.  v.  Crotoell,  5  C.  C.  A.  49,  6 
XJ.  S.  App.  270,  65  Fed.  87.  The  rule  iB  the 
SAme  in  England.  Qibbs  v.  Liverpool 
Dooka,  3  Hurlst.  &  N.  164,  11  H.  L.  Cas.  687. 
and  L.  R.  1  U.  L.  93;  ThegUooroookt  L.  R. 
18  Prob.  Div.  167,  and  L.  H.  14  Prob.  Div. 
64. 

We  have  examined  all  the  cases  cited  by 
the  counBel  on  each  side,  and  also  other 
cases,  but  we  have  found  none  in  which  the 
doctrine  of  the  assumption  of  the  risk  has 
been  applied.  It  may,  however,  be  true  that 
where  a  master  of  a  vessel  knows  of  a  hid- 
den nbetriiction  in  a  dodc,  and  takes  his  ves- 
sel in,  he  acts  so  carelessly  that  he  may  be 
said  to  assume  the  risk.    The  case  of  Chriih 


Its  docks  In  tbe  same  condition  as  tbat  of  a 
dry  dock ;  and  the  maater  of  a  sblp  was  guilty 
of  negligence  In  allowing  his  vessel  to  be  placed 
Id  the  lock  by  tbe  foreman  of  tbe  dock  company 
with  the  Intention  of  using  It  aa  a  dry  dock, 
withoat  informing  bimaelf  of  the  condition 
of  the  l0(^  and  he  cannot  recover  for  Injuries 
inflicted  upm  the  veaael  by  its  settling  upon  ob- 
■  tractions  In  tbe  lock  when  the  water  waa 
turned  oat. 

Tlie  lesaeea  and  occupants  of  a  wbarf  bav- 
btg  ttia  generai  poasesalon  and  control  of  It  are 
ander  obligation  to  keep  tbe  premises  In  a  rea- 
sonably safe  condition,  and  are  liable  tor  tbe 
■Inking  of  a  canal  boat  caused  by  the  uneven 
condition  of  the  bottom  of  the  river  alongside 
the  wbarf,  although  tbe  boat  Is  dlacharglng 
coal,  and  the  defendant's  lease  excepted  and  re- 
served the  right  to  aae  tbe  premises  for  such 
purposes,  which  had  been  granted  to  others. 
O'Booilce  V.  Peck,  24  Blatchf.  478,  40  Fed.  907. 

^tsumed  rtofc. 

A  wharfinger  Is  not  liable  for  tbe  sinking  of 
a  vessel  wltlle  moored  to  hla  dock,  where  the 
agent  of  the  vesael  knew  of  the  obatmctlon  due 
to  a  sunken  dredge  which  caused  the  accident, 
and  nndertook  to  avoid  It.  The  Stroma,  42 
Fed.  622. 

A  vessel  which  goes  to  an  oil  wharf  for  a 
cargo  of  oil  assomea  the  risk  incident  to  tbe 
fact  that  tbe  water  is  nnavoldaldy  covered 
with  floating  oil,  and  the  wharfinger  Is  not 
liable  tor  tbe  loas  of  the  vessel  by  fire  com- 
monicated  to  the  vessel  from  premises  not 
owned  by  him,  by  means  of  escaping  oil  from 
sources  over  which  he  bad  no  control.  Huatede 
V.  Atlantic  Refining  Co.  68  Fed.  660. 

The  owner  of  a  pier  Is  not  liable  for  injury 
to  a  vessel  while  entering  a  berth  at  the  pier 
by  a  spindle  of  a  sunken  dredge  the  location 
of  whl^  was  not  known,  where  he  merely  as- 
sented to  the  occupation  of  the  berth,  and  tbe 
agent  (rf  tbe  vessel,  who  waa  acquainted  with 
the  danger,  or  might  have  been  upon  Inquiry 
respecting  It,  assumed  the  respooslblllty  of  pro- 
viding the  vessel  with  a  safe  berth.  Panama 
B.  Co.  T.  Napier  Shipping  Co.  166  U.  S.  280, 
41  I-  ed.  1004,  17  Bnp.  Ct.  Bep.  672. 

Confrfbwtory  negllgmee. 

Contributory  negligence  la  a  defense  to  ac- 
tions for  Injuries  received  on  a  pier.  Clancy 
V.  Byrne,  68  Barb.  449. 

A  boat  owner  who  voluntarily  remalna  at  a 
dock  after  discovering  that  tbe  bottom  of  the 
slip  la  uneven  and  liable  to  Injure  Ids  Iwat  wImb 
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tian  T.  Van  Tauel,  12  Fed.  884^  was  dedded 
upon  the  general  principles  we  have  stated; 
but  Judge  Brotvn,  in  giving  the  opinion,  ap- 
parently  in  answer  to  an  argument  of  coun- 
sel, said:  "The  libellant,  in  voluntarily 
moving  the  boat  forward  upon  what  w;is 
known  to  be  shoal  water,  took  the  risk  of 
whatever  might  result  from  grounding  upon 
the  usual  mud  bottom;  .  .  .  but  he  did 
not  take  the  additional  risk  resulting  .from 
the  stones,  of  wbieh  he  waa  not  apprised, 
and  for  which  the  respondent  must  be  held 
responsible." 

It  is  clear  that  the  vessel  was  in  the  de* 
fondant's  dock  on  business,  and  was  there- 
fore there  by  invitation.  The  judge  has 
found,  and  the  evidence  shows,  that  the  in- 
jury waa  caused  by  a  ledge  of  rocks  imbed* 
ded  in  the  mud  at  the  bottom  of  the  dock. 
The  questions  of  -  fact  which  he  did  not  care 

she  grounds  at  low  tide  cannot  recover  for  In- 
juries sustained  by  such  cause.  Washington 
T.  Statm  Island  Bapid  Transit  B.  Co.  68  Hun, 
87,  22  N.  X.  Supp.  599. 

Dock  owners  are  not  liable  for  Injuries  sus- 
tained by  a  canal  boat  which,  while  dlacharg- 
lng cargo,  settled  np<tt  rocks,  of  the  existence 
of  which  the  master  bad  been  warned,  and  the 
location  of  which  he  had  examined,  where  ha 
acted  on  the  assumption  that  the  tide  would 
rise  as  lilgb  aa  on  the  previous  day,  whieb  It 
AUIed  to  do.  Peterson  v.  Great  Ne«A  Dock  Co. 
79  Ped.  683. 

Wharflngcra  are  not  liable  for  the  Injury  re- 
ceived by  a  boat  which  grounded  upon  an  ob- 
struction at  the  dock  and  sank,  wliere  they  had 
been  unable  to  effect  Its  entire  removal,  but 
notified  tbe  maater  of  It,  and  directed  him  to 
breast  his  boat  off  from  the  dock,  and  furnished 
him  a  breaat  plank  for  that  purpose,  which  be 
failed  to  use,  and  left  bis  boat  close  alongside. 
Leo  V.  MeCollum,  107  Fed.  742. 

A  maater  who  knows  that  he  Is  about  to  en- 
ter a  dock  where  his  vessel  cannot  float  at  all 
condltlona  of  the  tide,  Is  at  fault  In  attempting 
to  enter  such  dock  after  the  tide  baa  fallen, 
wbereby  tbe  vessel  grounda  and  sustains  in- 
Jury.    Tbe  John  A.  Berkman,  6  Fed.  S86. 

A  Wharf  owner  and  consignee  who  doea  not 
know  of  tbe  presence  of  a  vessel  at  bis  wharf 
Is  not  liable  for  an  Injury  sustained  when  she 
grounded  at  low  tide,  where  tbe  captain  volun- 
tarily placed  hla  vessel  partly  at  the  wbarf  and 
partly  upon  an  oowbarfed  outland  of  a  third 
person,  without  making  request  for  a  bertti. 
or  making  Inquiry,  which  would  have  disclosed 
the  changed  condition  of  tbe  bottom  In  that 
neighborhood  alnce  tbe  boat  had  last  lain  at 
tbe  wbarf.   The  NianUe,  6  Fed.  682. 

The  owner  of  a  boat  Is  ne^lgent  In  tying  it 
up  for  tbe  night  at  a  dock  In  Harlem  river  at 
ISStb  street  without  sounding  or  Inquiring  as 
to  the  depth  of  tbe  water,  or  breasting  off.  The 
Dave  &  Moae,  49  Fed.  389. 

Persona  not  leaseea  of  a  wharf,  but  who  en- 
Joy  tbe  exclusive  privilege  from  the  owners  of 
using  the  pier  and  the  adjoining  slip  for  ship- 
ping, aasume  the  duty  of  not  exposing  those 
they  Invite  there  for  the  tranaactlon  of  busl- 
neas  to  hazard  from  any  defects  In  the  condi- 
tion of  tbe  premises,  but  are  not  liable  for  an 
Injury  sustained  by  a  scow  which  settled  at 
low  tide  upon  a  spile  projecting  from  the  bot- 
tom of  the  slip,  tbe  existence  of  which  was 
known  to  them,  where  the  scow  remained  in 
the  slip  for  five  hours  after  discharging  her 
cargo,  and  might  have  departed  earlier  without 
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to  pass  upon  are  whether  tiie  master  was  in 
the  exereue  of  due  care,  and  whether  th« 
defendant  knew  of  the  defect,  or  could, 
the  exercise  of  reaBonable  care  and  diligence, 
have  ascertained  its  existence.  If  the  mas- 
ter exerciEied  reasonable  care,  and  the  de- 
fendant was  negligent,  it  cannot  be  said  that 
the  master  took  t£e  risk  of  the  ledge  merely 
because  he  had  to  go  through  some  mud. 
We  are  of  opinion,  uerefora,  ttiat  the  oase 
was  not  decided  upon  the  application  of 
proper  principles  of  law,  and  that  there 
mURt  be  a  new  trial. 

The  first  request,  we  are  of  opinion, 
should  have  been  given.  We  are  not  aware 
of  any  caec  in  which  it  has  been  held  that 
the  master  of  a  vessel  which  is  to  lie  in  a 
r^ular  berth  at  a  wharf  is  obliged  to  take 
soundings,  though  such  an  obligation  may 
1m  held  to  exist  where  a  vessel  is  to  take 
ground  at  a  place  where  vessels  do  not  usu- 
ally lie.  As  to  the  anthoritv  of  Norton,  it 
is  plain  from  the  evidence  that  he  was  the 
i^nt  of  the  defendant  on  the  wharf,  and 
gave  all  the  directions  to  the  master  that 
were  giveu  in  r^pect  to  the  berth  the  vessel 
was  U>  lie  at.  Tne  master  reported  to  him 
before  the  vessel  was  hauled  in,  and  inquired 
the  depth  of  the  water  and  the  character  of 
the  bottom.    He  was  assured  that  there  was 


identy  of  water  and  the  bottom  was  good. 
This  bears  directly  upon  the  question  m  tha 
due  care  of  the  master.  There  was  some  a^ 
tempt  to  show  tliat  N<n:ton  was  only  the 
general  superintendent  of  certain  branches 
of  business,  such  aa  loading  cars  and  vessels 
with  lime,  "discharging  vessels  with  coal, 
taking  account  of  cxwperage,  etc."  There  is 
nothing  in  the  ^iienoe  to  show  that  the  de- 
fendant had  anyone  else  im  the  wharf  with 
authority  to  give  directions  to  veseels  com- 
ing there,  and  to  answer  questitms  in  regard 
to  the  d^th  of  water  and  the  nature  of  the 
bottom.  Indeed,  there  is  no  evidence  that 
the  defendant  directly  dmied  Norton's  au- 
thority to  do  all  that  he  did  in  this  caae. 
Norton  was  ostensibly  the  person  in  charge 
of  the  wharf,  and,  by  a  familiar  principle  of 
agency,  the  defendant  cannot  show  that  he 
had  only  limited  authority.  PenfuyfoaMa 
R.  Co.  V.  Atha,  22  Fed.  920.  The  reqnert, 
therefore,  should  have  been  given. 

The  second  request  states  a  correct  prin- 
ciple of  law,  but  it  is  rendered  immaterial 
by  the  judge's  finding.  The  third  request  is 
perhaps  stated  too  broadly.  The  fourth  re- 
quest flhould  hare  been  given.  See  eases 
cited  above. 

EaeeptioTta  auttamed. 


Injnrr.  OnderdMik  v.  Bmlth,  28  BlatcU.  062, 
27  Fed.  874. 

A  dock  company  Is  not  relieved  fran  liabil- 
ity for  Injuries  to  a  vessel  caused  by  its  strlk- 
ioff  against  a  bar  In  the  basin  covered  at  high 
tide  bjr  water,  by  the  fact  that  those  In  charge 
of  the  boat  were  aware  of  the  state  of  the  basin, 
unless  the  basin  was  In  aoeh  a  condltlMi  that  an 
ordinarily  prudent  person  would  not  have  at- 
tempted tu  navigate  the  ship  Lhereln.  Thomp- 
son V.  North-Baetem  B.  Co.  2  Best  *  8.  106, 
81  L.  J.  Q.  B.  N.  B.  194,  8  Jnr.  H.  B.  Ml,  « 
L.  T.  N.  S.  127.  10  Week.  Bep.  404. 

That  the  master  of  a  vessel  hauled  It  Into  a 
dock  on  Sunday  In  violation  of  a  state  statute 
agalnat  the  performance  of  work  and  labor  on 
that  day  does  not  prevent  a  recovery  for  dam- 
ages suffered  from  Inequalities  In  the  bottom 
of  the  dock.  Sawyer  v.  Oaknutn,  1  Low.  Dee. 
184,  Fed.  Cas.  No.  12,404. 

Core. 

The  owner  of  a  tauge  which  was  sunk  by 
contact  with  two  spllea  projeetliig  under  water 
from  a  wharf,  the  dock  of  which  bad  been  newly 
dredged,  and  to  which  he  proceeded  by  order  of 
the  charterer,  cannot  recover  damages  from  him 
or  the  owner  of  the  wharf,  neither  of  which 
had  knowledge  or  notice  of  the  danger.  Hagan 
V.  Brockle,  11  Fed.  746. 

But  the  owner  of  a  wharf  Is  not  relieved 
from  liability  for  the  condition  of  the  water  ad- 
joining It  by  the  fact  that  the  government  has 
made  appropriations  for  the  Improrement  of  i 
the  water,  and  has  occasionally  dredged  It.  ! 
Peterabuix  v.  Applegarth,  28  Qratt  821,  2« 
Am.  Rep.  8S7. 

The  mere  fact  that  no  wharfage  Is  taken  from 
the  vessel  which  Is  injured  by  ohstmctlons  in  ' 
the  water  adjacent  to  a  wharf  will  not  abaolve  I 
01  L.  R.  A. 


the  wharf  owner  from  liability  If  the  wharf  Is 
a  poblle  one,  and  wharftge  Is  osoally  taken 
from  vessels  nslng  It.  /Md. 

A  wharfinger  la  not  liable  for  damages  al- 
leged to  have  been  occasioned  to  a  vessel  by 
reason  of  obstmetlons  at  the  wharf,  unless  the 
(act  of  the  exlatoiee  of  the  obstractlcma,  and 
that  the  damage  arose  from  that  eans^  Is  clear- 
ly lAown.   Croasan  v.  Wood,  44  Fed.  M. 


IX.  Other  matter*. 


Damages  by  reaeon  of  a  public  nuisance  In 
the  obstructltm  of  a  poblle  wharf  cannot  be  rs- 
oovered  by  an  fadlvldoal  In  the  absence  of  spe- 
cial damagee.   Gordon  v.  Baxter,  74  N.  C.  470. 

The  onsafe  condition  of  a  berth  alongside  a 
wharf  at  which  a  veasel  was  teUog  a  load  ot 
Ice,  and  by  reason  of  which  she  wss  strained 
when  grounded.  Is  the  prozlnwte  cause  «l  a 
subsequent  injnry  due  to  the  shifting  of  the  lee 
In  the  bold  after  she  Is  beached  for  repairs. 
Union  Ice  Co.  v.  Crowell,  6  C.  C.  A.  40,  D  U.  S. 
App.  270.  65  EM.  87. 

The  measure  of  damages  for  the  loss  of  goods 
preclpltsted  Into  the  sea  by  reason  of  the  rot- 
ten condition  of  a  wharf,  upon  which  they  were 
deposited  for  hire,  Is  the  value  of  the  goods  at 
the  time  of  loss.  Oregon  improv.  Co.  v.  Seattle 
Qaslight  Co.  4  Wash.  684,  80  Pac.  672. 

Owners  of  a  ship  damaged  by  Inequalities  in 
the  bottom  alongside  a  dock  at  wblch  the  vessel 
was  placed  may  recover,  aa  part  of  their  dam- 
ages, the  fees  paid  competent  men  for  surveys 
of  the  Injured  vessel ;  but  cannot  recover  for 
d^reclatlon  where  the  vessel  has  been  restored 
to  her  former  condition,  althootfi  the  fact  of 
the  accident  might  affect  her  msAet  valus. 
Sawyer  v.  Oakman,  7  Blatehf.  390,  Fed.  Cas. 
No.  12,402.  H.  P.  F. 
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V. 

EXLET,  WATKINS,  &  COMPANY,  Plffs. 
'   in  £rr. 

(62  W.  Vb.  476.) 

*1.  A  tMuut  of  l»ad,  mot  merclT  of  « 
n»oa«  or  «.p«vtmeBt,  mturt  pay  rent  for 
hla  term,  tboagh  a  building  on  it.  Included 
In  the  lease,  without  fault  on  his  part  1b 
totally  destroyed  by  fire,  unless  tbe  lease 
otherwise  provide. 

3.  Oii«  who  enter*  Into  posscBBlon 
onder  n  written  len«e  wlthont  seal  for 
a  tern  neater  than  Sto  years  Is  a  tenant  at 
will,  but  If  be  pays  periodical  rent  the  ten- 
ancy Is  by  taw  one  from  yeir  to  year,  and 
he  must  pay  rent  accordingly.  The  lease 
doea  not  vest  an  estate  for  Uie  term,  but  It 
la  admissible  evidence  to  prescribe  the  rent, 
and  the  rights  of  the  parties,  and  all  things 
save  duration  of  the  tenancy.  Tbe  tenant 
can  only  end  the  tenancy  by  notice  to  quit, 
and  must  pay  rent  as  a  tenant  from  year  to 
year,  and  cannot  dlMbarge  blmielt  from  rent 
by  abandoning  tbe  premises. 

3.  Vnleas  n  lenee  provide  for  re|»«tm 
by  It  landlord,  he  Is  not  bound  to  either 
repair  or  rebuild  In  case  of  accidental  de- 
struction. He  is  bound'  only  so  far  aa  bis 
covenant  goes.  His  covenant  to  repair  la  In- 
dependent, and  does  not  release  from  rent, 
end  Is  to  be  enforced  by  recouping  damages 
in  an  action  for  rent,  or  by  a  separate  ac- 
tion for  damages. 

(Uarch  21,  1903.) 

ERROR  to  tbe  Circuit  Court  for  Ohio 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
rent  alleged  to  be  due  and  unpaid.  Af- 
firmed. 

The  facts  are  stated  in  the  opinitm. 
Jfr.  BeMX7  M.  Bnsaell,  for  plaintiffs  in 
error : 

Our  statute  provides  that  no  estate  for  a 
term  of  more  titan  five  years  in  lands  shall 
be  conveyed,  unless  by  deed  or  will.  Tbe 
lease  in  this  case  was  for  a  term  in  excess 
of  five  years,  and,  consequently,  was  void 
under  the  provisions  of  the  statute. 

James  v.  Kibler,  94  Va.  166,  26  S.  E.  417; 
Jordan  t.  Oneenaboro  Fvmaoe  Co.  120  N.  C. 
143.  35  a  E.  247;  Joknaon  v.  Albertnm,  51 
Minn.  333,  63  K.  W.  042;  Unglith  v.  Mar- 
vin, 128  N.  y.  380,  28  N.  E.  634. 

Occupancy  of  premises  by  a  tenant  under 
a  void  lease  creates  only  a  toiancy  at  will, 
which  may  be  repudiated  1^  either  piurty  at 
any  time.- 

12  Am.  &  Eng.  Eno.  Law,  pp.  671, 673, 674; 

'Headnotes  by  BBAN:«oirj  3. 

NoTt. — As  to  rights  and  HablHtles  of  ten" 
ant  on  destruction  of  leased  building,  see  also 
Forter  v.  Tull  (Wash.)  22  L.  R.  A.  613,  and 
note;  Taylor  v.  Hart  (Utes.)  80  L.  B.  A.  TIO; 
and  Wattles  v.  South  Omaha  Ice  A  Coal  Co. 
(Neb.)  SS  U  EL  A.  424. 

As  to  tenancy  from  year  to  year;  bow  cre- 
ated,— see  Talamo  v.  Spltamlller  (N.  Y.)  8  L. 
R.  A.  221,  and  note. 
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Vngliah  v.  Marvin,  128  N.  Y.  380,  28  N.  E. 
634;  2  Minor,  Inst.  196;  Peters  v.  Balke, 
170  111.  304,  48  N.  E.  1012;  Dunne  v.  Trus- 
tees of  Schools,  39  111.  678;  Davis  v.  Thomp- 
son, 13  Me.  209;  Harrison  v.  Middleton,  11 
Gratt.  527. 

A  tenancy  from  month  to  month  is  not 
converted  into  a  tenant  fnun  year  to  year 
by  the  mere  fact  that  it  continues  longer 
than  a  year. 

The  court  ought  to  have  left  to  tbe  jury 
the  answer  to  the  question  whether  the  laots 
showed  the  tenancy  to  be  one  froDk  year  to 
year,  or  one  from  month  to  month. 

Lehman  t.  Volting,  66  Mo.  App.  549; 
Johnson  v.  Albertson,  51  Minn.  333,  63  N. 
W.  642;  fitnimons  t.  •Gorman,  122  N.  0.  195, 

29  S.  E.  332;  Utah  Loan  <E  T.  Co.  t.  Gar- 
butt,  fl  Utah,  342,  28'Pao.  768;  Womer  r. 
Hale,  65  111.  395 ;  Betm  y.  Maaieell,  48  Kan. 
142,  29  Pac.  147. 

If  the  tenancy  was  at  will,  as  in  the  case 
of  one  holding  under  a  void  lease,  it  could 
be  terminated  at  any  time  by  either  party. 
The  abandonment  of  the  premises  by  the 
tenant  was  sufficient  to  bring  the  term  to 
an  end. 

2  Minor,  Inst.  196;  Cheaebrough  t.  Pin- 
gree.  72  Micfa.  438.  1  L.  R.  A.  620,  40  N.  W. 

747. 

But,  even  if  the  tenancy  was  from  year  to 
year,  a  destructive  fire  such  as  this,  where- 
by the  premises  became  untenantable,  au< 
thorized  the  tenants  to  abandon  the  prem- 
ises, and  thus  put  an  eoid  to  their  further 
liability  for  roit. 

Edwards  v.  Etherington,  Ryan  &  M.  268. 

Messrs.  Knbbard  ft  Hnbbard  andJTalim 
Arbens,  Jr.,  for  defendant  in  error: 

A  lease  by  parol,  though  void  under  the 
statute,  may  yet  be  referred  to  for  ascer- 
taining ull  the  other  terms  r^^Iating  and 
controlling  the  tenancy,  except  as  to  ite  du- 
ration. 

Doe  ea  dem.  Rigge  v.  Belt,  6  T.  R.  471,  2 
Smith,  Lead.  Cas.  1342. 

8uch  lease  may  inure  from  year  to  year. 

Clayton  v.  Biakey,  8  T.  R.  3,  2  Smith, 
Lead.  Cas.  1347. 

Presumptively  the  amount  of  rent  to  bo 
paid,  the  time  of  payment,  etc.,  in  fact  ev- 
erything except  duration,  are  as  agreed  in 
the  oral  contmct. 

Clayton  t.  Blakejf,  2  Bmltii.  Lead.  Cas. 
1356,  1367,  note  2;  'Alien  t.  Bartlett,  20  W. 
Va.  46;  Miller  t.  Wiaener,  45  W.  Va.  69, 

30  S.  E.  237. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

John  Arbenz,  Sr.,  made  a  written  le^e, 
but  not  under  seal,  to  Exley,  Watkins,  & 
Co.,  leasing  for  a  term  of  five  years  and 
three  monuis  a  brick  building,  induding  va- 
cant parts  of  certain  lots,  in  the  ci^  of 
Wheeling,  the  term  commencing  Januaiy  1, 
1896,  and  ending  March  31,  1902,  for  the 
annual  rent  of  $700,  commencing  April  1, 
1S96,  payable  in  monthly  instalments.  The 
lessees  took  possessgfn^  J|e^|«^;prjg^^f 
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January,  and  occupied  the  premises,  pay- 
ing rent  monthly.  On  Septemher  15,  1898, 
a  tire  totally  destroyed  said  building.  The 
leBsees  paid  rent  for  that  September  and  al- 
so for  Octobra^,  but  with  the  rent  for  Oc- 
tober sent  a  letter,  October  31,  1898,  to  Ar- 
benz,  informing  him  that  they  thereby  va- 
cated the  premiBea,  and  surrendered  them  to 
him.  In  November,  1898,  Arbenz  sued  out 
a  distress  warrant  against  said  lessees  for 
rent  from  November  1,  1898,  to  October  31, 
lSd9,  and,  tbe  same  having  been  levied,  a 
forthcoming  bond  was  given,  and  in  the  pro- 
ceeding npca  it  in  the  dreuit  oourt  of  Ohio 
county  a  verdict  was  rendered  for  tbe  plain- 
tiff for  $502.54,  after  deducting  for  failure 
to  repair  an  engine,  and  judgment  gpven 
thereon,  and  the  defendants  took  a  wnt  of 
error.  The  defendants  filed  pteas  denying 
grounds  of  attachment,  and  denying  all  lia- 
bility for  Uie  rent  claimed. 

Counsel  for  defendants  contends  that  the 
destruction  of  the  building  by  fire  diaeharged 
the  tenants  from  further  obligation  to  pay 
rent.  He  does  not  base  this  position  on  com- 
mon law,  as  it  requires  the  tenant  to  pay 
rent  notwithstanding  it  is  wholly  destroyed 
by  accidental  Are,  flood,  or  tbe  like,  unless 
there  be  stipulation  otherwise.  18  Am.  & 
Kng.  Enc.  Law,  2d  ed.  p.  306;  2  Rob.  Pr. 
52;  Scott  v.  Bcott,  18  Qratt.  165;  2  Minor, 
Inst.  762.  Where  tbe  lease  carries  no  in- 
terest in  the  land,  but  is  a  room  or  apart- 
ment merely,  total  destruction  of  the  thing 
leased  discharges  the  tenant  from  future 
rent.  18  Am.  &  Eng.  Enc.  Law,  p.  308;  2 
Taylor,  Land.  &  T.  8  520.  Counsel  rests 
the  positidu  that  the  fire  absolved  the  ten- 
ants from  rent  upon  Code  1899,  chap.  72,  S 
22,  that  "no  covenant  or  promise  by  a  lessee 
tliat  he  will  leave  the  premises  in  good  re- 
pair shall  have  the  effect,  if  the  buildings 
are  destroyed  by  fire  or  otherwise,  without 
fault  or  negligence  on  his  part,  of  binding 
him  to  erect  such  buildings  again,  or  to  pay 
for  the  iiame  or  any  part  thereof,  unless 
there  be  other  words  snowing  it  to  be  the 
intfnt  of  the  parties  that  he  should  be  so 
bound."  This  statute  was  made  to  change 
the  common-law  rule  tiiat  bound  the  tenant, 
in  case  of  destruction  1^  fire,  to  rebuild,  if 
the  lease  bound  him  to  leave  the  premises  in 
good  repair.  Rosa  t,  Overton,  3  Call  (Va.) 
309,  2  Am.  Dee.  552;  iJaggort  t.  Hanabar- 
ger,  8  Leigh,  532;  Thompson  v.  Pmdell,  12 
l^eigh,  5!)1.  It  does  not  change  the  common 
Inw  as  to  rent.  The  revisers  of  the  Code  of 
1849  proposed  that  section  so  as  to  release 
the  tenant  from  rent  proportionally  when 
destruction  deprived  him  of  the  use  of  the 
tenement,  but  the  legislature  struck  out  the 
clause  as  to  rent.  2  Rob.  Pr.  54.  Counsel 
SHjs  that  the  words,  "or  to  pay  for  the  same 
or  nny  part  thereof,"  in  the  section,  can  re- 
fer to  nothing  but  rent.  They  plainly  In 
terniH  refer  to  "buildings,"  not  rent.  It  does 
not  deal  with  rent. 

'I'he  lease  in  tlie  present  ease  is  for  a  term 
beyond  five  years,  and,  being  not  a  deed,  it 
fails  under  6)dc  1899,  chap.  71,  S  1>  provid- 
ing that  "no  estate  of  inheritance  or  free- 
liold.  or  for  a  term  of  more  than  five  years, 
in  landH,  nhall  be  conveyed,  unless  by  deed 
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or  will."  It  is  ai^ed  that  the  lease  is  void 
by  the  statute,  and  the  basis  of  no  demand 
for  rent.  The  court  gave  an  instruction, 
which  controls  the  case,  to  tiie  effect,  for 
present  purpose,  that  the  jury  should  find 
for  the  plaintiff  $700  rent  for  the  one-year 
claim.  If  that  instruction .  is  right,  othem 
in  the  case  are  immaterial,  as  is  conceded  on 
both  sides,  because,  that  being  right,  otJiers, 
if  erroneous,  woiild  not  affect  the  result.  The 
defendants  took  possession  by  reason  of  tha 
lease,  and  paid  rent.  They  were  then  ten- 
ants. Tlie  lease  did  not  pass  to  them  the 
term  which  it  purported  to  pass,  it  is  true. 
It  passed  no  distinct  term.  Th6  statute 
makes  the  lease  ineffectual  to  pass  the  term 
of  over  five  years,  or  any  term;  but  it  does 
not  say  it  is  void,  or  void  for  all  purposes. 
It  simply  does  not  pass  an  estate.  But 
when,  under  its  color,  the  lessees  became 
tenants,  a  tenancy  was  established.  What 
kind  of  tenancy!  Tbe  decided  weight  of 
authority  is  that  when  a  lease  is  mue  not 
complying  with  the  statute  of  frauds,  and 
possession  is  taken,  there  arises,  by  operac 
tion  of  law,  a  tenancy  from  year  to  year. 
"This  implied  tenancy  from  year  to  year 
will  arise  in  the  cases  where  occupation  is 
had  tinder  a  parol  demise  for  years,  void  be- 
cause exceeding  the  periods  allowed  by  the- 
statute  of  frauds."  Taylor,  Land.  &  T.  S  56. 
"An  entry  under  a  lease  for  a  term  at  the 
annual  rent,  void  for  any  cause,  and  a  pay- 
ment of  rent  under  it,  creates  a  tenancy 
from  year  to  year  upon  the  terms  of  the 
lease  except  at  its  duration."  Wood,  Stat. 
Fr.  S  22,  p.  5G.  The  lease  is  admissible  ev- 
idence not  to  pass  a  term,  not  to  give  title 
for  the  term  it  names,  but  to  show  some 
kind  of  a  tenancy  exists,  and  to  show  its 
terms  and  conditions.  So  says  Wood,  ubi- 
aupra.  See  1  Washb.  Real  Prop.  9  823; 
Huntington  v.  Parkhurat,  87  Mich.  38,  49 
N.  W.  597 ;  Bchuylcr  v.  Lvggett,  2  Cow.  600 ; 
Coudert  v.  Cohrt,  118  N.  Y.  309,  7  L.  R.  A. 
69,  23  N.  E.  298.  In  Recder  v.  Sagre,  70 
N.  Y.  180,  26  Am.  Rep.  567,  the  court  say.-* 
such  a  void  lease  may  be  repudiated  as  soon 
as  made  by  either  party,  because  it  does  not 
of  its  own  force  bmd  them,  but  possession 
and  payment  of  rent  make  it  a  tenancy  from 
year  to  year,  and  that  then,  though  the  lease 
is  void  as  to  term  and  interest  in  the  land, 
yet  it  regulates  tbe  relation  of  the  parties 
iu  other  respects,  and  may  be  resorted  to  to 
determine  their  rights  in  all  things  insist- 
ent with,  and  not  inapplicable  to,  a  ten- 
ancy from  year  to  year.  But  our  own  court, 
in  Allen  v.  Uartleti,  20  W.  Va.  46,  said: 
"Although  a  parol  lease  for  more  than  one 
year  is  invalid  under  the  statute  of  frauds, 
.  .  .  yet  if  a  person  enters  into  posses- 
sion under  a  parol  lease  for  four  years,  and 
holdn  over  into  a  second  year,  he  becomes  a 
tenant  from  year  to  year  upon  the  terms  of 
the  parol  lease,  and  so  continues  as  long  as 
he  remains  in  possession  without  any  new 
or  otlier  agreement," 

In  Milhr  v.  Wiaener,  45  W.  Va.  59,  30  S. 
R.  237,  we  said  that  though  a  contract  for 
service  more  than  one  year  was  void,  yet 
after  service  there  could  be  action  for  com- 
pensation, and  the  contract^-oould  boi  used 
Digitized  byV^OOglC 


1903. 


Abbenz't.  Exext,  WATKins,  &  Co. 


9S» 


to  farnish  measures  of  recovery.  Jvmt  so  in 
this  case,  it  ilxes  the  rent.  Many  cases  hold 
this  view.  Nash  v.  Berkmeir,  83  Ind,  639; 
Larkin  v.  Avery,  23  Conn.  315;  Garrett  T. 
Clark,  5  Or.  4G4;  and  others.  Counsel  for 
defendants  relies  upon  Ungliah  v,  Marvin, 
128  N.  Y.  380.  28  N.  £.  634,  holding  appar- 
ently different  views.  In  reference  to  tills 
case  I  may  safely  say  that,  if  to  be  construed 
as  holdlnij  counter  to  the  position  above 
stated,  it  is  counter  to  numerous  New  York 
cases.  Apparently,  it  does  hold  hostile  doc- 
trine, but  the  judge  delivering  the  opinion 
does  not  think  so,  because  he  says  the  rela- 
tion of  the  landlord  and  tenant  did  not  arise 
under  the  particular  agreement  in  that  ease, 
and  also  because  he  expresslv  states  the  law 
to  be  that  an  occupancy  under  a  void  parol 
lease  for  more  than  a  year  does  create  a 
tenancy  from  year  to  year,  and  cites  as  prov- 
iug  this  cases  cited  above.  He  distinctly 
says  that  these  cases  settled  the  above  stat- 
ed doctrine,  and  does  not  hint  any  dissatis- 
faction with  them.  He  based  the  ruling  on 
the  peculiar  contract  in  the  ease.  All  I 
need  say  of  that  case  is  that  it  admits  the 
above  law.  We  are  referred  to  Jordan  v. 
Greensboro  Furnace  Co.  120  N.  C.  143,  35 

5.  E.  247.  It  was  an  action  to  recover  dam- 
ages for  refusal  to  execute  a  lease  pursuant 
to  an  oral  contract  to  lease  premises  for  five 
years,  Tliat  was  an  action  direct  upon  the 
void  contract,  which  alone  could  give  exist- 
ence to  the  contract.  There  being  no  con- 
tract, there  was  no  right  of  action.  The  case 
is  not  in  point.  The  case  of  Johnson  r. 
Albertson,  51  Minn.  333,  53  N.  W.  642,  seems 
to  hold  ugainst  the  doctrine  stated;  but  it 
admits  that  the  current  of  English  and 
Americnn  authority  does  hold  that  entry  and 
payment  of  rent  under  a  void  lease  creates 
a  tenanciy  from  year  to  year,  I  just  now 
met  with  a  later  case,  Steele  t.  Anheuser- 
Busch  Brewing  Aaao.  57  Minn.  18,  88  N. 
W.  G85,  holding  that  a  lease  void  under  the 
statute  of  frauds  "will,  nevertheless,  regu- 
late tlie  terms  as  to  rent,  if  the  tenant  goes 
into  pos»p.ssioii  and  occupies  the  premises." 
The  Johnson  Cafie  seems  to  me  no  more  than 
tliat  the  void  lease  cannot  fix  duration  of 
the  term.    I  think  1  McAdam,  Land.  &,  T. 

06,  la^'s  down  sound  law  thus:  "Where  a 
lease  is  void  by  reason  of  the  provisions  of 
the  statute,  that  does  not  render  the  con- 
tract an  ille;^at  or  unlawful  one,  if  the  par- 
ties clioose  to  perform-  it.  If  the  lease  is 
verbal,  and  the  term  is  for  a  longer  time 
tlian  one  year,  it  is  void  in  the  limited  sense 
that  neither  party  can  compel  the  other  to 
perform  it.  The  landlord  need  not,  in  such 
a  caw,  give  the  tenant  possession  of  the 
premises,  if  he  chooses  not  to  do  so;  and  no 
action  will  lie  by  the  tenant  against  the 
landlord  in  consequence  thereof.  Nor  need 
the  tenant  take  possession  in  such  case.  No 
action  will  lie  against  him,  if  he  does  not. 
The  parties  may,  however,  go  on  and  per- 
form the  ugreentent,  though  they  could  not 
l>e  compelled  to  do  so.  And  in  such  case  if 
the  tenant  goes  into  possession  of  the  de- 
mised premisofl,  and  occupies  them,  he  will 
then  be  bound  to  perform  the  agreement,  by 
paying  the  rent  agreed  for  such  time  aa  he 
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may  remain  in  possession  in  the  same  man- 
ner as  though  the  lease  had  been  reduced  to 
writing.  And  if,  by  reason  of  the  manner 
of  paying  rent,  as  by  the  year,  a  yearly  ten- 
ancy is  implied  by  law,  the  tenant  may  make 
himself  liable  for  the  year's  rent.  During 
the  time  which  the  tenant  occupies  the  prem- 
ises, or  in  case  a  yearly  tenancy  is  implied 
by  law,  the  tenant  will  be  bound  to  perform 
the  terms  of  the  agreement."  A  "tenant  in 
possession  under  a  parol  lease  for  two  years 
void  by  the  statute  of  frauds  is  a  tenant  at 
will,  or  from  year  to  year."  Duke  v.  Har- 
per, 6  Yerg.  280,  27  Am.  Dec.  462. 

ThiM  far  I  have  written  on  the  theory, 
conveyed  by  the  words  of  authority,  that  a 
lease  not  conforming  to  the  statute  not  only 
brings  into  being  a  tenancy,  but  one  from 
year  to  year;  but  my  mind  has  raised  again 
the  question,  Is  it  a  tenancy  at  will,  or  one 
from  year  to  yearT  If  at  will,  the  recovery 
in  this  case  is  wrong,  because  it  is  one  for 
a  year  on  the  theory  of  a  tenancy  from  year 
to  year,  which  requires  a  notice  to  terminate 
the  tenancy  for  three  months  terminatiiig  on 
the  terminal  day  of  the  ourrent  year,  wnieh 
was  not  ^ven  in  this  case;  whereas,  if  a 
tenancy  at  will,  no  notice  is  required,  and 
the  letter  of  defendants  surrendering  the 
premises  would,  I  think,  be  sufficient.  An 
examination  upon  this  question  has  brought 
me  to  the  conclusion  that  mere  entry  into 
possession  under  such  a  lease  creates  what 
technically  is  a  tenancy  at  will,  but  payment 
of  rent  periodically  makes  the  tenancy  a  pe- 
riodical one,  not  one  merely  at  will;  and, 
further,  the  authorities  say  that  the  law  im- 
plies a  tenancy  from  year  to  year,  or  quar- 
ter to  quarter,  or  month  to  month,  as  the 
case  is.  lu  England  and  many  of  our  states 
are  statutes  to  the  effect  that  one  entering 
under  a  lease  void  under  the  statute  ol 
frauds  is  a  tenant  at  will,  and  even  under 
these  statutes  it  is  held  that  occupancy  and 
payment  of  rent  do  away  with  the  feature 
of  tenancy  at  will,  and  make  it  a  periodical 
tenancy.  18  Am.  Eng.  Enc.  Law,  p.  194. 
"The  mere  fact  that  a  person  goes  into  pos- 
session under  a  lease  void  because  for  a  lon- 
ger term  than  a  year  does  not  create  a  yearly 
tenancy.  If  he  remains  in  possession  with 
the  consent  of  the  landlord  for  more  than 
one  year  under  circumstances  permitting  the 
inference  of  his  tenancy  from  year  to  year, 
the  latter  could  treat  him  as  such,  and  the 
tenant  could  not  relieve  himself  from  liabil- 
ity for  rent  up  to  the  end  of  the  current 
year.  And  the  terms  of  the  lease  void  as 
to  duration  of  term  would  control  in  respect 
to  the  rent."  Talamo  v.  HpitzmiUer,  120 
.V.  Y.  37.  8  L.  R.  A.  221,  23  N".  E.'  980, 
quoted  and  approved  in  Hellams  v.  Patton, 
44  8.  C.  454,  22  S.  E.  008.  Such  a  tenancy 
under  a  void  lease  is  at  first  a  tenancy  at 
will,  but  remaining  in  possession  for 
several  years  paying  rent  the  tenancy  be- 
comes one  from  year  to  year.  "The  tenant 
cannot  at  any  time  during  the  year,  at 
pleasure,  surrender  the  premises  against  the 
will  of  the  landlord,  and  thus  excuse  himself 
from  the  payment  of  accruing  rent,"  nor  can 
'  he  defend  an  action  for  the  rent  by  showing 
that  he  abandoned  the  premises,  a?^lie^^ 
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liable  irtiethex  he  in  fact  occupies  fhe  prem- 
ises or  not;  and  the  parol  agreement  which 
is  acted  on  1^  the  parties  "until  the  estate 
liecomes  a  tenancy  from  year  to  year  will 
still  govern  their  rights  as  to  the  amount  of 
rent  and  the  time  of  payment."  Barlow  v. 
Wqinieright,  22  Vt.  88,  62  Am.  Dec.  79. 
In  Vermont  the  statute  declared  that  one 
holding  under  a  void  lease  should  be  a  ten- 
ant at  will;  but  the  continuance  of  posses- 
sion and  payment  of  rent  "expands  into  a 
holding  from  year  to  year,"  said  the  court. 
Here  the  tenants  held  far  into  the  third 
year,  paying  rent  every  month,  and  many 
«a8es  make  them  tenant  from  year  to  year. 
Such  a  tenancy,  thouffh  at  first  one  at  will, 
'"for  purposes  of  notice  to  quit,  and  some 
other  purposes,  has  been  by  judicial  con- 
structions converted  into  a  tenancy  from 
jrear  to  year."  Codjf  v.  Quarterman,  12  Ga. 
380;  Wallace  y.  Sooggina,  17  Am.  St.  Rep. 
752,  note  [18  Or.  602,  21  Pao.  658];  Kerr  t. 
Clark,  19  Mo.  132;  Larkin  t.  Avery,  23 
Conn.  316. 

It  ia  suggested  that  this  is  a  tenancy  from 
month  to  month,  and  then  the  letter  from 
the  tenants  surrendering  would  close  the 
lease  at  once  or  a  month  thereafter;  but  the 
lease  covenants  for  rent  of  "$700  per  aTiTinm 
for  each  nnd  every  year  commencing  from 
and  after  the  1st  day  of  April,  1806,  payable 
in  equal  monthly  instalments."  TUs  is  a 
yearly  rent,  payable  monthly,  and  does  not 
make  it  a  monthly  tenancy,  in  face  of  an- 
other clause  making  the  term  begin  January 
1st.  Scull}/  V.  Murray,  34  Mo.  420,  86  Am. 
Dec.  116;  Irving  v.  Thomas,  18  Me.  418;  18 
Am.  ft  Eng.  Enc.  l^w,  2d  ed.  p.  196. 

It  is  hardly  necessary  to  extend  this  opin- 
ion beyond  this  point  in  view  of  instruction 
-5 ;  but  it  may  be  expected  that  this  opinion 
should  refer  to  that  provision  in  the  lease 
that  the  lessor  "agrees  to  put  and  keep  the 
roof  of  said  building  in  good  order."  I  do 
not  understand  that  failure  of  Arbenz  to  re- 
pair the  roof  before  the  Are  gave  cause  of 
abandonmmt  and  released  lessees  from  rent, 
because  failure  to  repair  does  not  warrant 
abandonment,  unless  the  property  is  there- 
from untenantable,  which  is  not  claimed,  and 
remaining  in  possession  after  breach  is  a 
waiver  of  right  to  abandon.  The  leasees  kept 
■on  in  possession  and  paying  rent.  18  Am. 
A  Kng.  Enc.  Law,  p.  231;  Gear,  Land.  &  T. 

5  107.    This  theory  would  show  instruction 

6  to  be  wrong.  But  why  spei^  of  this  when 
there  was  no  abandonment,  or  claim  or  show 
-of  it,  before  the  fire,  for  want  of  repair  of 
the  roof  T  I  do  not  see  that  the  question  of 
abandonment  is  material.  But  the  claim  un- 
der tliia  clause  was  that  after  the  fire  it  re- 
leased from  rent,  as  the  defendants  asked, 
but  were  refused,  instruction  9, — "that  the 
failure  of  the  plaintiff  to  restore  the  roof  of 
the  building  after  the  fire  freed  the  defend- 
ants from  any  further  obligation  to  continue 
to  occupy  the  building  or  pay  rent  fin-  the 
«ame."  This  is  a  claim  Uiat  Arbenz  was 
bound  to  rebuild,  as  there  can  be  no  roof 
without  a  house.  The  law  does  not  require 
a  lessor  to  rebuild  a  house  destroyed  by  fire 
without  a  covenant  to  do  so  in  terms  or  a 
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general  oorenant  to  rmatr.  18  Am.  ft  Eqg. 
Enc.  Law,  2d  ed.  p.  226;  Kline  v.  McLain, 
33  W.  Va.  32,  5  L.  R.  A.  400,  10  S.  E.  11; 
Windon  v.  Stewart,  43  W.  Va.  711,  28  S. 
E.  776.  This  lease  contained  no  general  cov- 
enant to  repair  or  rebuild,  but  only  the  lim- 
ited one  to  keep  the  roof  in  order.  As  neith- 
er the  written  lease  nor  the  law  required 
Arbenz  to  rebuild,  of  course,  this  clause  as 
to  repair  of  the  roof  had  no  application  aft- 
er the  fire.  The  case  of  Thompaon  v.  Pen- 
dell,  12  Leigh,  608,  is  cited  to  support  the 
argument  that  the  covenant  as  to  the  roof 
is  as  strong  to  relieve  the  tenant  from  rent 
as  the  covenant  in  that  case.  There  a  mill 
was  leased,  and  destrt^ed  by  fire  during  the 
term,  and  the  lease  said  that  the  lessee 
should  make  repairs,  "except  heavy  repairs, 
such  as  if  the  dam  or  forebay  should  be  in- 
jured by  high  water,  or  the  main  shaft  or 
wheel  should  give  away  so  as  to  require  a 
new  one,"  in  which  case  the  lessor  was  to 
repair  the  same,  and  the  lessor  "is  not  to 
lose  the  rent  if  he  should  go  on  to  do  the 
work  here  according  to  contract."  It  was 
held  that  this  did  not  bind  the  lessor  to  re- 
build, but,  as  he  refused  to  do  so,  the  ten- 
ant was  discharged  from  rent,  because  it  was 
to  be  inferred  wat,  as  the  lease  released  the 
tenant  from  the  rent  for  refusal  of  the  land- 
lord to  make  heavy  repairs,  for  a  stronger 
reason  it  ought  to  release  him  for  a  total 
failure  to  rebuild.  The  reason  of  decision 
there  was  that  the  lease  itself  was  held  to 
mean  and  provide  for  a  release  of  rent  for 
failure  to  rebuild,  but  in  our  case  there  ia 
no  hint  of  release  of  rent  for  any  cause. 
But  this  roof  covenant  is  an  independent 
one.  The  lease  does  not  express  or  imply 
that  repair  is  a  condition  precedent  to  ob- 
ligation to  pay  rent;  that  repair  must  be 
made  before  payment  of  rent.  The  cove- 
nant could  not  apply  after  the  fire.  For  its 
breach,  if  there  had  been  any  shown,  the 
defendants  could  sue  for  damages  in  a  sep- 
arate action,  or  recoup  from  the  rent.  '^Tbe 
landlord's  covenant  to  repair  and  the  ten- 
ant's to  pay  rent  are  independent  covenants, 
and  at  common  law  a  breach  of  the  former 
is  no  defense  to  an  action  on  the  latter.  And 
this  still  remains  the  law,  both  in  England 
and  the  United  States."  I  Taylor,  Land,  ft 
T.  i  332;  18  Am.  ft  Eng.  Enc.  Law,  p.  230. 
But  there  can  be  no  question  that  the  tenant 
may,  in  a  suit  for  rent,  recoup  damage  for 
failure  of  a  Iraaor's  covenant  to  repair. 
Cheuvront  x.  Bee,  44  W.  Va.  103.  28  8.  £. 
751 ;  18  Am.  ft  Eng.  Knc.  Law,  p.  230.  There 
was  no  notice  of  recoupment  for  this  cause, 
and  one  would  not  have  availed.  There  was 
no  error  in  refusing  defendants'  instruction. 
There  was  no  evidence  to  prove  a  breach  of 
the  covenant,  and  really  this  discussion  of  it 
is  useless,  except  as  it  raises  a  question  of 
law.  It  follows  that  there  was  no  error  in 
plaintifl's  instruction  3  that  fiiilure  to  re- 
pair roof  was  no  release  of  the  obligation  to 
pay  rent.  It  adds  to  the  strength  of  the 
plaintiff's  case  that  the  defendants  contin- 
ued on  the  premises  from  the  15th  Septem- 
ber to  Slst  October. 
Judgment  affirmed. 
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I.  PoBLic,  Official,  and  Statutory  Mattbrs. 


A  statute  authorizing  the  question  of  the 
good  faitli  of  the  prosecuting  witness  in  in- 
stituting the  prosecution  to  be  tried  and  de- 
tennined  at  the  same  time  tliat  the  defend- 
ant is  trtedf  and  the  taxation  of  costs 
apiiinst  him  in  case  it  is  found  that,  in 
filing  the  information,  lie  acted  maliciously 
or  without  prot>able  cause,  is  lield  to  be 
unctmstitutional  and  void.  (Neb.)  489. 
Uminent  domain. 

A  corporation  authorized  to  develop  and 
use  the  wnter  power  of  a  river,  and  generate 
electric  or  other  power,  light  or  heat,  and 
utilize,  triijisinit,  and  distribute  it  for  its 
own  use  or  the  use  of  otlier  individuals  or 
corporations,  is  held  to  be  for  a  private,  and 
not  a  public,  purpose,  and,  therefore,  not 
entitled  to  exerciee  the  right  of  eminent 
domain.    (Va.)  129. 

Under  statutory  authority  to  exercise  the 
right  of  eminent  domain  to  secure  land  for 
a  park,  it  is  hold  that  land  needed  for  an 
addition  to  a  free  library  building  located 
in  a  public  park  may  be  taken.  (Pa.)  332. 
Copyright. 

An  author  who  permits  the  publication  in 
a  magnzine  of  chapters  of  a  book  on  which 
lie  has  secured  a  copyright,  without  any 
notice  other  than  the  general  notice  by  the 
puhlishers  of  the  magazine  of  a  copyriglit 
of  its  matter.  Is  held  to  lose  his  exclusive 
rights  under  his  copyright.  (C.  C.  App. 
Ist  C.)  134. 

Exemttora  and  administratora. 

J^n  administrator  who,  at  the  time  of  his 
appointment,  was  hopelessly  insolvent,  and 
who  continued  so  during  all  the  time  of  his 
administration  up  to  and  including  the 
time  of  hie  final  settlement,  is  held  to  be 
entitled  to  turn  over  the  evidence  of  his 
uncollectible  debt  to  his  successor  or  other 
proper  authority,  and  to  be  dischnrged  from 
Jus  official  liability  therefor,  (Neb.)  313. 
Building  avd  loan  oaaociation. 

A  statute  giving  mortgages  to  building 
and  loan  assodations  priori^  over  other 
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liens  upon  the  mortgaged  property  filed 
subsequent  to  the  recording  of  the  mortgage 
is  held  not  to  be  void  as  depriving  anyone 
of  the  equal  protection  of  the  laws.  (Wis.) 
608. 

PhIHo  improvements. 
An  agreement  by  a  contractor  for  a  street 
improvement  that  he  will  look,  alone,  to  the 
property  assessed,  and  in  no  event  be  en- 
titled to  recover  from  the  city,  is  held  not 
to  prevent  sucli  recovery,  where  the  city 
had  no  authority  to  make  the  improvement 
at  the  cost  of  the  abutting  property,  where 
the  agreement  was  made  under  a  statute 
which  cont&ined  a  similar  exemption,  and 
was  re-enacted  by  the  legislature  after  it 
had  been  construed  not  to  be  applicable  to 
such  cases.    (Ky.)  434. 

Where  a  city  charter  requires  that  con- 
tracts for  public  work  must  be  let  to  the 
lowest  bidder  after  advertising  for  bids,  it 
is  held  that  any  contract  entered  into  with 
the  best  bidder,  containing  substantial  pro- 
visions beneficial  to  him  which  were  not 
included  in  the  specifications,  is  void. 
(Minn.)  448. 

Public  money. 
An  appropriation  of  public  money  by  the 
legislature  to  redeem  warrants  issued  under 
an  invalid  law  providing  for  the  treatment 
of  inebriates  at  public  expense,  which  are  in 
the  linnds  of  innocent  purchasers,  is  held 
to  be  unauthorized,  as  being  for  a  private, 
and  not  for  a  public,  purpose.    (Wis.)  345. 

An  appropriation  to  cover  the  expenses 
incurred  and  paid  by  a  municipal  ofiBcer  in 
the  discharge  of  his  duty  is  held  not  to  be 
within  a  constitutional  prohibition  of  the 
granting  of  public  money  to  an  individual, 
(Mo.)  683. 

Public  Utnda. 
Land  in  possession  of  persons  prospect- 
ing for  oil  thereon  with  the  intention  of 
locating  it  as  mineral  land  ia  held  not  to 
be  vacant  and  open  to  settlement,  within 
the  meaning  of  an  act  of  Congress  permit- 
ting the  exchange  thereof  for  land  within  a 
forest  reserve,  althongh  no  oil  or  mineral 
IS  known  to  exist  therein,  uid^o  elaint 
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thereto  appears  on  the  records  of  the  land 
office.    (C.  C.  A.  9th  0.)  230. 

Street  railtoays. 
A  chartered  street  railnmd  is  held  to  be 
a  "railroad  company,"  within  the  meaning 
of  a  statute  making  railroad  companiea 
liable  to  one  servant  for  injuries  inflicted 
by  the  n^hgcnce  of  a  fellow  servant.  (Ga.) 
249. 

A  street  railway  company  is  held  not  to 
be  within  the  provisions  of  a  statute  making 
corporations  owning  or  operating  railroads 
liable  for  injuries  to  one  servant  by  the 
negligence  of  another  while  engaged  in  the 
work  of  operating  snch  railroad.  (Mo.) 
476. 

Taccea. 

A  "seat"  in  an  unincorporated  stock  ex- 
change, which  can  only  be  disposed  of  sub- 
ject to  the  regulations  of  the  exchange,  is 
held  not  to  be  taxable  under  a  statute  which 
nukes  no  direct  provision  for  its  assess- 
ment, where  the  provision  for  the  assess- 
ment tff  tanffible  personal  property  "at  its 
cash  value  without  looking  to  a  forced  sale" 
is  inapplicahle,  and  no  attempt  has  been 
made  to  assess  such  seat  since  the  organi- 
zation of  the  exeliange, — a  period  of  fifty 
years.    (Md.)  668. 

Schools. 

Public  property  owned  by  a  sub  school 
district,  and  used  exclusively  for  purposes 
of  public  education,  is  held  not  to  be  subject 
to  local  assessment  for  a  municipal  im- 
provement, where  the  statute  does  not  ex- 
pressly make  it  so,  but  provides  for  the 
collection  of  sucli  assessments  by  sale  of  the 
property.    (Pa.)  183. 

Intoieieating  liijiuors;  diapenaariet. 

A  statute  makins  void  all  sales  of  intoxi- 
cating liquors,  and  providing  for  a  return 
of  the  price  paid,  is  held  not  to  apply  to 
sates  consummated  in  another  state,  al- 
thoi^h  they  were  made  in  response  to  an 
order  procured  by  a  local  agent,  and  were 
delivered  by  the  carrier  to  the  purchaser  in 
the  state  where  the  statute  exists.  (Iowa) 
417. 

The  legislature  is  held  to  have  a  right  to 
permit  a  town  to  establish  a  dispensary  for 
the  exclusive  sale  of  ardent  spirits,  although 
in  «o  doing  it  may  render  necessary  the  ex- 
penditure of  money,  and  ultimately  the  im- 
position of  a  tax.    (Va.)  125. 

A  municipal  corporation  having  by  char- 
ter exclusive  power  to  "control  and  direct" 
the  sale  of  liquors  within  its  limits  is  held 
to  have  no  authority  to  organize  a  dispen- 
sary by  appointing  commissioners  and  au- 


bidding  obstructions  in  navigable  rivers 
which  are  not  authorized  by  Congress,  is 
held  not  to  apply  to  an  obstruction  placed 
in  the  bed  of  a  river  for  the  purpose  of 
repairing  a  bridge  which  had  been  placed 
across  tlie  river  under  state  authority  prior 
to  the  passage  of  that  act.    (Miss.)  578. 

The  title  to  lands  under  tide  waters  is 
held  to  be  vested  in  the  respective  states, 
and  to  be  subject  to  grant  by  them  to  indi- 
viduals.   (N.  C.)  937. 

Wafer  rates. 
A  provision  in  a  charter  of  a  wat«r  com- 
pany that  the  municipality  shall  have 
poTvur  by  ordinance  to  r^ulate  the  price  of 
water  is  held  to  give  the  municipality  the 
continuing  right  to  regulate  the  charges, 
limited  only  by  a  condition  that  such  rates 
shall  not  be  unreasonable  or  oppressive. 
(Tenn.)  888. 

Water  meters. 
An  ordinance  for  the  protection  of  water- 
works, which  requires  all  consumers  using 
large  service  pipes  to  provide  meters,  while 
giving  other  consumers  an  option  to  do  so.  is 
held  not  to  be  void  for  unreasonablenen^. 
(Wis.)  33. 

Alimony. 

A  provision  for  alimony  in  a  judgment 
granting  a  divorce,  which  cannot  be  changed 
under  existing  laws,  is  held  to  be  a  vested 
right  which  cannot  be  impaired  by  a  sabse- 
queat  statute  conferring  power  upon  the 
courts  to  modify  it.  (N.  Y.)  800. 

Disorderly  persons. 
An  ordinance  providing  for  the  punish- 
ment of  persons  loitering  about  the  streets 
and  barroom<i  in  idleness,  without  habita- 
tion or  visible  means  of  support,  is  held  to 
be  within  the  power  of  a  municipal  corpora- 
tion.   (Mii^.}  763. 

Sale  of  trespoMing  animate. 
A  statute  permitting  the  sale  at  auction 
of  trespassing  animals,  after  the  posting  for 
ten  days  by  the  proper  officer  of  notice  that 
the  animals  had  been  impoimded,  and  are 
detjiined  for  a  certain  amount  of  damages 
and  costs,  without  providing  any  judicial 
proceeding  to  ascertain,  either  the  damages 
t-o  be  paid,  or  whether  or  not  the  animals 
were  in  fact  running  at  large  within  the 
meaning  of  the  statute,  is  held  to  be  void 
as  depriving  the  owner  of  his  pn^wrty  with- 
out due  process  of  law.  (AruL)  408. 
Limitinff  kours  of  labor. 
A  limitation  of  the  hours  of  labor  of 
employees  of  a  public-service  corporation, 
thorizing  them  to  sell  liquors  under  certain  I  such  as  a  street  railway  company,  to  not 
terms  and  conditions  prescribed  in  an  ordi- .  more  than  ten  out  of  twenty-four,  to  be 
nance.    (Ga.)  160.  '  performed  within  twelve  consecutive  hours. 

State  ejection;  power  of  Congress  as  to.  •  '«  held  to  be  a  valid  exercise  of  the  police 

The  punishment  of  merely  lawless  acts  of  |  power  of  the  legisUture.    (R.  T.)  612. 
Individuals  in  preventing  colored  persons 
from  voting  at  purely  state  elections  is  held 
not  to  he  within  the  power  of  Congress.  {C. 
0.  A.  8th  C.)  437. 

Jfavigable  loaters. 
The  provisicm  in  tlie  act  of  Congress,  for- 
(11  L.  R.  A. 


Ptuimrnt  of  laborers  on  public  irorika. 
A  statute  which  requires  municipal  cor- 
porations to  pay  more  for  common  labor 
employed  on  public  improvements  than  it  i? 
worth  in  the  market  is  held  to  unconstitu- 
tionally deprive  the  taxpayers  of  their  priri- 
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without  due  process  of  law,  to  interfere  |    a  statute  giving  attorn^  a  lien  on  the 
with  their  right  of  contract,  and  to  be  in-  i  cause  of  action  for  their  fees  in  aults  inaU- 
yalid  as  class  legislation.    (Ind.)  154.         j  tuted  by  them  is  held  not  to  deprive  the 
Eaeolu»>ve  privilege  to  hackmen.  \  plaintiff  of  the  right  to  dismisE  the  suit 

A  railroad  company  is  hetd  to  be  e&titled  against  their  will,  or  entitle  them  to  be 
to  give  the  exclusive  right  to  solicit  patrons  made  parties  with  the  right  to  prosecute  the 
within  ita  station  to  one  hackman.  {C.  C.  action  to  protect  their  own  interesta. 
App.  7th  C.)  140.  '  (Tenn.)  S40. 


IL  Contractual  Aini 

Where  a  contract  of  empl<^ment  is  made 
for  one  year  at  a  Btipulated  salary  per 
month,  an  agreement  during  the  term  to 
receive  less  or  to  pay  more  than  the  con- 
tract price  is  held  to  be  void  unless  sup- 
ported by  some  change  in  place,  hours, 
character  of  employment,  or  other  consid- 
eration.   (Oa.)  148. 

One  who  has  sold  his  property  to  a  com- 
bination, and  been  placed  in  posaession  as 
agent  of  the  purchaser,  is  held  to  have  no 
right,  after  years  of  service  under  that 
agreement,  to  repudiate  the  contract  and 
reclaim  the  property,  on  the  ground  that 
the  contract  under  which  the  sale  was 
effected  was  in  restraint  of- trade.  (C.  O. 
App.  7th  O.)  253. 

Validitp;  definitmess. 

A  contract  between  huaband  and  wife  to 
secure  a  divorce  a  vinoulo  matrimonii  is 
held  to  be  contrary  to  public  policyi  and 
void.   (Utah)  641. 

A  contract  for  the  purchase  and  sale  of 
phosphate  rock  is  held  not  to  be  void  for 
lack  of  mutuality,  where  one  party  agrees 
to  take  from  the  other  all  his  consumption 
of  such  rook  in  his  business  as  a  fertilizer 
manufacturer,  for  a  term  of  years  at  a  stip- 
ulated price,  which  the  other  agrees  to  aup- 
ply,  it  being  stated  that  the  annual  con- 
sumption is  estimated  at  a  certain  amount 
under  normal  conditions,  but  that  the  pur- 
chaser shall  be  entitled  to  demand  double 
that  quantity  if  required.  (0.  C.  A.  Oth 
C.)  402. 

Deed  of  married  woman. 
The  law  of  the  place  where  the  land  is 
located,  respecting  the  privy  examination  of 
a  married  woman,  and  not  that  of  her  resi- 
dence, is  held  to  govern  in  determining  the 
▼alidi^  of  her  deed  of  real  estate.  (K. 
C.)  878. 

Bills  and  notes. 
A  contract  of  indorsement  of  a  promis- 
sory note  is  held  to  be  governed  by  the  law 
of  the  state  where  it  is  made,  although  the 
note  itself  is  executed  and  payable  in  an- 
other state,  unless  the  intuition  is  to  nw>- 
tiate  the  instrument  elsewhere.  (IT.  T.) 
193. 

An  application  for  insurance,  on  a  single 
sheet  containing  at  the  bottom  a  promissory 
note  intended  to  secure  assessments,  is  held 
to  be  a  single  contract,  of  whicli  the  removal 
of  the  note  is  a  material  alteration,  so  that 
it  is  void  even  in  the  hands  of  a  bona  Sde 
holder,  although  the  note  ia  written  below  a 
perforated  liiu,  if  the  general  appearance 
61  L.  R.  A. 
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'  of  the  paper  is  such  that  the  applicant  is 
I  not  guilty  of  negligence  in  signing  it.  (S. 
Id.)  335. 

Notice  of  protest  of  a  bill  of  exchange  to 
I  a  drawer  who  has  executed  an  assignment 
for  benefit  of  creditors  is  held  to  tw  suffi- 
cient to  bind  his  estate  in  the  hands  of  the 
assignee.    (Ky.)  900. 

Carriert. 

One  who  pays  a  brakeman  on  a  paaaenger 
train  a  sum  of  money  to  be  carried  to  a 
certain  point,  and  ia  told  to  ride  upon  the 
platform  of  the  ba^^e  car,  and  get  off 
the  train  at  all  stops,  and  keep  out  of 
sight,  and  who  follows  such  instructions,  ia 
held  not  to  be  a  passenger.    (Kan.)  120. 

A  pRBsenger  going  upon  a  railroad  train 
is  held  to  have  a  rinit  to  rely  upon  the  rep- 
resentations of  a  local  ticket  agent  that 
such  train  will  stop  at  a  certain  point  to 
which  he  has  purchased  a  ticket  ana  desires 
to  ride;  and  the  company  is  held  to  be 
liable  if  he  is  compelled  to  leave  the  train 
before  reaching  his  destination,  because,  by 
the  general  rules  of  the  company,  unknown 
to  the  passenger,  sudi  train  is  not  scheduled 
to  stop  at  such  station.    (Kan.)  122. 

A  railroad  company  which  refuses  to  re- 
oeiTO  fruit  for  transportation  because  it  is 
not  in  a  properly  iced  refrigerator  ear  is 
held  not  to  be  able  to  relieve  itself  from 
liability  for  the  breach  of  ita  duty  to  trans- 
port the  fruit  on  the  ground  that  it  did 
not  hold  itself  out  to  the  public  as  fur- 
nishing such  cars  for  that  purpose.  fS.  C.) 
824. 

Insurance. 

Com^^ig  iaauance  of  policy,  aee  infra, 

Surrender  of  the  right  to  extended  inaur- 
ance  for  the  term  earned  by  the  premiums 
paid  is  held  not  to  be  effected  by  failure  t« 
pay  a  premiiun  note,  a  clause  in  which  pro- 
vides that  such  failure  shall  work  a  forfeit- 
ure of  the  policy,  "except  aa  to  the  right  to 
a  surrender  value,  .  .  .  which  may  be 
provided  in  the  policy,"  where  the  policy 
provides,  under  the  heading  of  surrender 
values,  for  either  a-  paid-up  policy  or  ex- 
tended inauranoe,  and  states  that,  in  case 
of  a  feilure  to  demand  a  paid-up  policy 
within  a  certain  time,  the  policy  shall  be 
extended  without  request  for  the  time  speci- 
fied in  the  schedule  annexed.    (Conn.)  714. 

The  requirement  in  a  policy  of  insurance 
against  loss  by  accidental  discharge  of  an 
automatic  fire  extinguishing  apparatus,  that 
assured  must  use  all  reasonably  means  ,to 
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save  and  preserve  the  property  insured,  is 
held  to  refer  to  care  to  be  taken  after  an 
accidental  discharge  of  the  apparatus,  and 
not  care  to  prevent  an  accident.  (Mo.) 
708. 

Where  a  certificate  of  a  fraternal  bene- 
fidniy  society  is  payable  only  to  certain 
specined  persons,  and  the  member  dies  with- 
out leaving  anyone  who  is  entitled  to  be 
made  a  beneficiary  under  his  certificate,  it 
is  held  that  no  equitable  rights  accrue  to 
either  the  creditors  or  the  estate  of  the  de- 
ceased member,  and  tliat  the  fund  contem- 
plated by  the  certificate  will  revert  to  the 
society.    (Neb.)  603. 

A  contract  by  which  an  insurance  com- 
pany loaning  money  on  the  security  of  a 
paid-up  policy  issued  by  it  may,  at  its 
option,  require  a  surrender  of  the  policy  for 
its  cash  value  upon  default  in  payment  of 
the  loan  or  interest  thereon,  is  held  to  be 
void.    (Ky.)  208. 

Good  faith  on  the  part  of  an  applicant 
for  insurance  in  denying  the  existence  of  a 
bofiily  infirmity  is  held  not  to  prevent  its 
rendering  the  policy  void,  where  the  policy 
expressly  states  that,  if  a  statement  of  its 
nonexistence  shall  be  untrue  in  any  respect, 
the  policy  shall  be  null  and  void.  (C.  C. 
A.  0th  C.)  837. 

Tlie  mere  fact  that  an  applicant  for  in- 
surance is  receiving  a  pension  from  the  gov- 
ernment for  alleged  physical  injuries  is  held 
not  to  sliow  that  lie  has  a  bodily  infirmity 
within  tlie  meaning  of  a  warranty  in  the 
policy.    (C.  C.  A.  3d  C.)  500. 

Tlie  fact  that  an  accident  ruptured  a 
kidney  because  of  its  cancerous  condition 
is  held  not  to  prevent  the  accident  from 
being  the  cause  of  the  ensuing  death  of  the 
injured  person,  "independent  of  all  other 
causes,"  within  tlie  meaning  of  a  policy  of 
accident  insurance  held  by  him.    (Mo.)  459. 

Under  a  policy  of  insurance  against  in- 
jury caused  solely  by  external,  violent,  and 
accidental  means,  which  provides  that  it 
shall  not  cover  injury  resulting  from  any 
poison,  or  from  anything  accidentally  or 


otherwise  taken,  administered,  absorbed,  or 
inhaled,  it  is  held  that  no  recovery  can  be 
had  for  inju^  resulting  from  inflammation 
of  the  eyes  in  consequence  of  accidentally 
coming  in  contact  with  poison  ivy,  whereby 
the  irritating  poison  was  absorbed  into  the 
eye.    (Fla.)  145. 

The  effect  of  a  mortgage  clause  in  an  in- 
surance polity  on  mortgaged  property,  mak- 
ing the  loss,  if  any,  pa^ble  to  the  mort- 
gagee as  his  interest  may  appear,  is  held 
to  make  the  mortgagee  the  simple  appointee 
of  the  mortgagor,  to  receive  the  proceeds  of 
the  amount  of  his  interest,  and  to  place  hta 
indemnity  at  the  risk  of  every  act  and  omis- 
sion of  the  mortgagor  that  would  avoid,  ter- 
minate, or  afTei^  the  insurance  of  the  tat- 
ter's interest  under  the  terms  of  the  ptdicy. 
(C.  C.  A.  8th  C.)  187. 

Failure  to  effect  a  change  of  beneficiary 
in  a  mutual  benefit  certificate,  because  of 
refusal  of  the  one  in  whose  favor  it  was 
issued  to  surrender  the  old  one,  is  held  not 
to  give  the  original  beneficiary  any  right  to 
the  proceeds  as  against  the  claim  of  the  one 
in  whose  favor  the  new  certificate  was  to  be 
issued,  where,  by  statute  and  the  rules  of 
the  society,  there  is  an  absolute  right  to 
make  the  change,  and  everything  required 
by  the  rules  is  done  except  the  surrender  of 
the  old  certificate.    (N.  Y.)  701. 

Landlord  and  tmant. 
Landlord's  liability  to  third  persons,  see 
infra,  VI. 

A  tenant  of  land,  not  merely  of  a  room  or 
apartment,  is  held  to  be  liable  to  pay  rent 
for  his  term,  though  a  building  on  it  in- 
cluded in  the  lease  is  totally  destroyed  by 
fire  without  fault  on  his  part,  unless  the 
lease  otherwise  provides.  (W.  Va.)  BS7. 
Subacription  to  cost  of  railroad. 

A  subscription  contract  to  pay  money  for 
the  cost  of  a  railroad  in  consideration  of  its 
equipment  and  the  running  of  trains  on  or 
before  a  specified  date  Is  held^not  to  be  en- 
forceable if  the  road  is  not  completed  by  the 
time  specified,  since  time  is  of  the  essence 
of  the  contract.    (Tex.)  842. 


m.  OoRPOKATUnra' 

A  director  of  the  corporation  who  has 
transferred  mortgaged  property  to  it  upon 
its  agreement  to  assume  and  pay  the  mort- 

fngc,  is  held  not  to  consent  to  a  negotiation 
y  the  treasurer  of  an  extension  of  the  time 
for  payment,  so  as  not  to  be  discharged 
thereby,  by  permitting  the  treasurer  to  act 
on  behalf  of  the  corporation  in  the  manage- 
ment of  its  fiscal  affairs.     (Mass.)  700. 

The  rotation  of  officers  uid  directors  of  a 
corporation  to  it  and  its  stockholders  is 
held  not  to  be  such  as  to  prevent  their  tak- 
ing the  benefit  of  the  statute  of  limitations 
in  an  action  to  hold  them  liable  for  mis- 
feiisance  or  malfeasance  in  office.  (Wis.) 
018. 
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A  sale  by  an  officer  of  a  corporation  of 
stock  therein,  nominally  made  to  otiier  offi- 
cers, but  in  reality  made,  as  he  knew,  to 
the  corporation  itaetf,  and  paid  for,  as  he 
knew,  out  of  the  assets  of  the  company,  is 
held  to  be  void  as  against  the  corporation's 
i  creditors,  as  a  gift  to  him  of  the  company's 
assets,  whether  it  is  insolvent  or  noL 
(Ala.)  621. 

Partnerahip. 
As  between  a  surviving  partner  and  the 
executor  of  the  deceased  one,  the  firm  name 
is  held  to  be  an  asset  of  the  partnership 
which  the  executor  has  a  right  to  have  sold 
for  the  settlement  of  the  partnership  af- 
fairs.   (N.  Y.)  790. 
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Entiretiea. 

The  giving  of  a  note  secured  by  deed  of 
tnirt  to  a  husband  and  wife  jointly  to  se- 
care  repayment  of  a  loan,  a  portion  of  which 
was  advonoed  by  each,  is  hdd  not  to  create 
an  estate  by  entirety,  where,  by  statute,  a 
man  lias  no  eontrol  of  his  wife's  property. 
(Mo.)  100. 

Partnership  of  hiuharul  and  toife. 

The  right  of  a  woman  to  enter  into  a 
partnersliip  agreement  with  her  husband 
under  statutory  authority  to  aoquire,  own, 
and  dispose  of  propei'ty  to  the  same  extent 
as  her  husband  m^  do,  and  to  make  con- 


tracts and  incur  liabilities  to  the  same  ex- 
tent as  if  unmarried,  is  sustained.  (Iowa) 
756. 

Treapaaa  by  husband  on  ioife'8  property. 
Tlie  right  to  prosecute  a  man  for  criminal 
trespass  in  entering  upon  his  wife's  land 
with  intent  to  make  his  residence  there  is 
denied,  although  she  has  left  liim  and  re* 
moved  from  the  premises  upon  good  grounds 
for  believing  that  he  has  been  guilty  of 
adultery,  and  has  forbidden  him  again  to 
enter  upon  tliem,  and  the  Constitution  pro- 
vides that  property  shall  be  and  remain  her 
sole  and  separate  estate.    {N.  0.)  777. 


T.  FmudABT  Ssunovs. 


Where  a  trustee  under  a  will,  in  disre- 
gard of  the  testator's  directions,  used  trust 
funds  in  her  hands,  together  with  her  own 
funds,  to  buy  real  estate,  and  took  the  title 
in  her  own  name,  it  is  held  that  the  oestuis 
qu6  trust  are  entitled,  in  equity,  to  elect 
whether  tliey  will  claim  a  charge  upon  the 
real  estate  for  the  amount  of  trust  funds 
BO  invested,  or  will  claim  the  real  estate 
itself,  as  owners,  subject  to  a  charge  for 
the  trustee's  own^oney  so  used,  (N.  J. 
Err.  &  App.)  323. 

A  trustee  for  holders  of  bonds  secured  by 
a  railroad  mortgage  is  held  to  have  no  right 
to  create  a  pool  for  the  purpose  of  buying 
in  property  for  the  ezelusive  benefit  of  a 


favored  and  chosen  number  of  bondholders; 
but  it  is  held  ttiat  all  must  be  given  a  fair 
opportunity  to  share  on  equal  terms.  (Ky.) 
270. 

Wherever  one  person  is  placed  in  such  a 
relation  to  anotlier  by  the  act  or  consent  of 
such  other,  or  of  a  third  person,  or  of  the 
law,  that  he  becomes  interested  for  him,  or 
with  liim,  in  any  subject  of  property  or 
business,  he  is  held  to  be  in  such  a  fiduciary 
relation  with  him  that  he  is  prohibited  from 
acquiring  rights  in  that  subject  antago- 
nistic to  the  person  with  whose  interests  he 
has  become  associated.  (0.  C.  A.  8th  0.) 
176. 


Vl.  ToBTS;  Kequokngb;  Injtbies. 


A  manufacturer  who,  without  giving  no- 
tice of  its  dangerous  character,  supplies  to 
another  a  macliine  which  at  the  time  of  de- 
livfTy  he  knows  to  be  imminently  dangerous 
to  the  life  or  limbs  of  anyone  using  it  for 
the  purpose  for  which  it  is  intended,  is  held 
to  be  liable  to  an  employee  of  the  vendee 
who  sustains  injury  from  its  dangerous  con- 
dition.   (C.  C.  A.  8th  G.)  803. 

Injury  to  sarvant. 

A  brakeman  on  a  railroad  is  held  not  to 
assume  the  risk  of  accident  from  the  prox- 
imity of  a  jij^er  stand  to  a  switch,  where 
he  does  not  know  of  it,  and  is  not  charge- 
able with  such  knowledge  in  the  exercise  of 
ordinary  care  in  the  performance  of  his  du- 
ties.   (N.  H.)  495. 

l<'ailure  of  loaders  to  perform  their  duty 
and  remove  loose  coal  Hanging  in  a  mine, 
which  renders  the  place  unsafe  for  other 
employees  to  work  in,  is  held  to  be  the  neg- 
ligence of  the  master,  and  not  of  the  fellow 
servant  of  a  machine  man's  helper.  (Ky.) 
161. 

Violating  statute  against  employing  ohil- 
dren. 

Violation  of  a  statute  forbidding  the  em- 
ployment in  factories  of  children  of  a  cer- 
toin  age  is  hold  to  be  evidence  of  negligence 
which  will  support  a  civil  action  for  inju- 
«  L.  R.  A. 


I  ries  resulting  therefrom,  although  it  is  pun- 
ishable under  the  statute  as  a  misdemeanor. 

(N.  Y.)  811. 

Injury  to  passenger. 
Riding  in  the  coach  set  apart  for  colored 
passengers,  contrary  to  the  rules  of  the  car- 
rier and  provisions  of  the  statute,  is  held 
not  to  be  n^ligence  on  the  part  of  a  white 
erson  which  will  prevent  a  recovery  for  his 
enth  through  the  negligence  of  the  carrier, 
although  he  would  not  have  been  injured 
had  he  not  been  in  that  coach.  (C.  C.  A. 
StL  0.)  410. 

Injury  to  boy  in  street. 
A  boy  who  stops  in  the  street  on  his  way 
liome,  to  rest  and  cool  off  after  finishing  a 
game  which  he  has  been  playing  in  a  vacant 
lot,  is  held  not  to  be  a  lounger,  as  matter  of 
law,  so  as  to  prevent  his  recovering  for  in- 
juries by  the  fall  upon  him  of  lumber  ille- 
gally piled  in  the  highway.  (Pa.)  811. 
Explosion  of  boiler  under  street. 
A  prima  facie  case  of  negligence,  render- 
ing a  city  liable  to  a  traveler  bijured  by  the 
explosion  of  a  boiler  under  the  sidewalk,  in 
the  absence  of  evidence  that  it  exercised  rea- 
sonable care  in  the  premises,  is  held  to  be 
made  out  by  showing  that  it  consented  to 
the  maintenance  of  the  boiler  there  under 
eonditi(»ls  which  were  a  violation  of  a  city 
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ordinance  prescribing  the  Btructural  work 
to  be  used  in  case  the  space  under  the  walk 
WM  to  be  utilized.    (Wash.)  583. 

Obatruction  of  atreet. 

Delay  in  the  construction  of  a  bridge  be- 
cause of  inability  to  procure  the  necessary 
ateel  work  on  account  of  strikes  and  labOT 
troubles  is  held  not  to  render  one  who  has 
undertaken  to  .construct  the  bridge  liable 
for  injiu-ies  caused  by  the  continued  obstruc- 
tion of  the  street,  where  there  is  nothing  to 
show  that  the  material  could  have  been  pro- 
cured from  any  other  source  any  quicker. 
{Wash.)  506. 

Temporary  occupation  of  a  highway  with 
raila,  h7  <^  railroad  company  for  ita  con- 
Tenieneo  while  elevating  its  roadbed  to  abol- 
ish a  grade  crossing  over  a  highway,  is  held 
to  entitle  the  abutting  owner,  whose  access 
to  and  from  his  property  is  ther^y  de- 
stnq^,  to  oomprasation.    (Conn.)  730. 

Injury  to  property  by  grading  street. 

Injury  caused  to  abutting  property  by  the 
original  establishment  of  the  grade  of  a 
street  is  held  to  be  as  much  within  the  pro- 
hibition of  a  oonstitutional  provision  that 
property  shall  not  be  taken  or  damaged  for 
public  use  without  oompensation  as  that 
caused  by  subsequent  changes  of  gnide. 
(Mont.)  601. 

Tiegtigmoe  in  orosaing  railroad. 

The  cutting  of  a  train  of  cars  on  a  side 
track,  leaving  some  on  one  side  and  some  on 
the  other  of  a  highway,  where  the  view  of 
the  other  tracks  is  partially  obscured  there- 
by, ia  held  not  to  oe  an  invitation  to  the 
public  to  cross  without  using  ordinary  pre- 


R^uuE  OF  Dbcisionb. 
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comply  with  recommendations  in  nfflxd  to 
them.    (Me.)  163. 

Bite  by  dog. 
That  one  bitten  by  a  dog  was  attempting 
to  dimb  upon  the  owner's  cart  without 
leave  is  held  not  to  relieve  the  owner  of  lia- 
bility for  the  injury,  under  a  statute  mak- 
ing the  owner  of  a  dog  liable,  whether  or 
not  he  knew  of  its  vicious  propensity,  if  it 
shall  bite  any  person  travelmg  on  the  high- 
way or  out  of  his  inclosure.    (R.  I.)  351. 

Dangerous  dock. 

The  mere  fact  that  a  vessel  owner  has  to 
^  through  mud  to  reach  a  berth  in  a  dock 
IS  held  not  to  cast  upon  him  the  risk  of 
injury  from  a  ledge  of  rocks  of  which  he  ha> 
no  notice,  and  of  which  the  owner  of  the 
dock  knows,  or  the  exercise  of  reasonable 
care  could  know.    (Mass.)  946. 

Dtftot  in  lea*«d  ttruoture. 

The  owner  of  a  structure  to  be  used  as  a 
toboggan  slide  at  a  bathing  resort  is  held 
to  be  liable  for  resulting  injuries  in  case 
a  person  attempting  to  use  it  falls  from  it 
by  reason  of  insufficiency  of  the  railing, 
although  it  is  in  possession  of  a  tenant. 
(N.  Y.)  829. 

Injury  by  tpidening  canal. 

Injuries  caused  by  the  widening  of  the 
canal  are  held  not  to  be  included  in  the 
original  condemnation  of  the  right  of  way 
for  the  canal,  so  as  to  prevmt  the  subse- 
quent reoovery  of  damages  for  them.  (N.  C. ) 
833. 

Libel. 

That  defamatory  matter  in  a  pleading  re- 


-  ^.  .  _i  .  J,  I  -  -  -  -  .  fera  to  a  stranger  to  the  record  is  held  not 
caution  to  aseerUin  if  such  <»ossing^n  be  ^  deprive  it  of  its  absolute  privilege  if  it 
safely  made.    (N.  J.  Err.  ft  App.)  «09.  pertinent  and  relative  to  the  issue. 


Injury  to  person  near  traek. 
A  railroad  company  which  permits  a  car 
to  break  loose  from  a  train  on  a  grade,  and 
run  down  into  coIIiBion  with  another  car  at 
the  foot  of  the  decline  in  such  a  way  as  to 
be  hurled  ofT  of  the  right  of  way,  to  the 
injury  of  a  bystander,  is  held  to  be  liable 
for  the  injury  thereby  caused  to  him,  unless 
it  is  shown  that  the  accident  was  imavoid- 
able.    (Md.)  874. 

Street  railwaya. 
A  street  railway  company  is  held  not  to 
be  guilty  of  negligence  in  building  in  a  pub- 
lic street,  for  the  accommodation  of  its  pas- 
sengers, a  platform  around  the  stump  of  a 
pole  which  had  been  left  by  an  electric  light 
company,  and  which  the  railroad  company 
had  no  right  to  remove,  so  as  to  render  it 
liable  to  one  who  stumbles  over  it,  and  is 
injured  in  attempting  to  board  a  car.  ( Mo. ) 
4S2. 

Fire  escapee. 
The  owner  of  the  building  required  by 
statute  to  be  provided  with  nre  escapes  ia 
held  not  to  be  relieved  from  liability  for 
their  ab6«iee  by  the  fact  that  the  building 
was  in  possession  of  a  tenant,  where  the 
statute  requires  notice  to  be  given  to  him 
in*  case  they  are  found  to  be  unsafe  and  im- 
poses a  penalty  upon  him  for  neglect  to 
61  L.  R.  A. 


pertinent 
(Tenn.)  914. 

Conspiracy. 
A  combination  to  fix  prices  in  restraint 
of  trade  is  held  to  be  properly  shown  by 
acts  on  the  part  of  several  competing  deal- 
ers in  the  aame  line  of  trade,  such  as  sell- 
ing at  H  fixed  price,  from  which  rebates  are 
given  in  goods  or  weights,  giving  notice  of 
coming  advances  in  price,  which  always  fol- 
low as  announced,  securing  concessions  from 
competitors  of  the  right  to  sell  shop-worn 
goods,  gathering  evidence  of  sales  under 
price,  and  abandoning  such  conduct  as  soon 
as  legal  proceedings  are  instituted  to  pun- 
ish them.    (Mo.)  464. 

ffuisancc. 

The  conatruction  of  a  roundhouse  for  the 
housing  of  engines,  and  teasing  it  for  that 
purpose,  are  held  not  to  render  the  owner 
liable  for  a  nuisance  created  by  the  manner 
in  which  it  is  used,  if  improper,  and  not 
ordiiuiTy,  use  of  it  is  necessary  to  inake  it 
a  nuisance.   (Tenn.)  188. 

A  municipal  corporation  is  held  not  to 
be  subject  to  indictment  for  failure  to  com- 
pel the  abatement  of  a  nuisance  to  which  it 
has  not  contributed,  consisting  of  the  emp- 
tying of  filth  into  an  open  drain  on  private 
property  within  its  limits.    (Ky.)  673. 
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AacretioM. 
Where  a  small  strip  of  land  which  lies 
between  a  government  grant  and  a  river  is 
washed  away  so  that  the  granted  land  be- 
comes riparian,  and  then  accretionB  to  the 
granted  land  carry  the  river  boundary  far 
beyond  its  old  location,  it  is  held  that  the 
accretions  will  belong  to  the  grantee,  and 
that  no  title  will  vest  in  the  government 
which  it  can  grant  to  a  third  person.  (Mo.) 
309. 

Appropriation  of  toater. 
So  long  as  a  prior  appropriator's  use  of 
water  is  neither  interfwed  with  nor 
abridged,  he  is  held  to  have  no  just  cause  of 
complaint,  although  another  appropriator 
above  him  also  uses  the  same  water  lor  a 
beneficial  purpose.    (Utah)  648. 

Wills. 

The  destruction  of  a  will  expressly  revok- 

VIII.  Civu, 

Where  property  intended  to  be  covered  by 
the  poUi^  has  been  destroyed,  and  its  owner 
has  received  from  other  insurers  more  than 
its  value,  it  is  held  that  equity  will  not 
compel  the  issuance  of  a  policy  of  insurance 
in  accordance  with  the  provisions  of  a  con- 
tract to  insure.    (Md.)  300. 

A  judgment  for  plaintiff  in  an  action  to 
remove  from  his  land  a  permanent  wall 
erected  by  defendant,  which  cannot  be'  re- 
moved by  legal  proce»a,  in  which  action  the 

Jilaintiff  asks  only  for  the  relief  appropriate 
n  a  legal  action  to  recover  real  property,  is 
held  to  be  a  bar  to  a  subsequent  suit  in 
equity  to  compel  the  removal  of  the  wall 
under  statutes  establishing  one  form  of  ac- 
tion, and  requiring  the  complaint  to  state 
the  facts  constituting  the  cause  of  action, 
and  demand  the  judgment  to  which  plaintiff 
supposes  himself  entitled.  (N.  V.)  226. 
Appeal. 

A  writ  of  error  from  the  supreme  court  of 
Florida  to  review  a  judgment  rendered  by  an 
individual  justice  thereof  in  a  habeas  corpus 
proceeding  is  held  not  to  lie.    (Fla.)  734. 
Opening  and  closing. 

To  entitle  the  defendant  to  the  opening 
and  conclusion  of  the  argument  in  the  trial 
of  a  case  arising  ex  delioto,  when  tlie  act 
complained  of  was  not  one  which,  under  the 
law,  could  be  justified,  it  is  held  to  be 
necessary  that  defendant  admit,  not  only 
the  commission  of  the  act,  but  also  such 
other  fticts  u  would  entitle  plaintiff  to  have 
a  verdict,  without  proof,  for  the  amount 
claimed  in  the  petition.  (G^.)  613. 
Jfotice. 

A  message  containing  a  notice  of  the 
sanction  of  a  writ  of  certiorari  and  of  the 
time  and  ploce  of  hearing,  signed  by  the 
plaintitT  in  certiorari,  or  by  another  as  his 
attorney,  and  sent  by  telegraph,  and  prop- 
erly delivered  in  writing,  is  held  to  be  a 
sufficient  notice.     (Oa.)  033. 

Aliens;  aoiiona  &y. 

Nonresident  aliens  are  held  to  be  entitled 
61  L.  R.  A. 


ing  a  former  one  is  held  to  revive  the  ear- 
lier, under  a  statute  providing  that  a  will 
can  be  revoked  only  oy  a  Btwsequent  will 
declaring  the  revocation  of  former  ones. 
(HI.)  268. 

A  devise  to  one  absolutely  and  forever  is 
held  to  convey  a  fee  simple,  which  cannot 
be  cut  down  by  a  subsequent  clause  direct- 
ing the  disposition  of  any  remainder  which 
may  be  undisposed  of  at  the  death  of  the 
devisee.    (Mo.)  455. 

Under  a  bequest  to  one  or  more  persons 
living;,  and  to  the  children  of  another  who 
is  d«id,  it  is  held  that  the  l^atees  will  take 
per  eapita  tmless  it  appears  from  the  con- 
text or  some  clause  in  the  will,  or  from  the 
circumstances  in  view  of  which  it  was  made, 
that  the  testator  intended  a  stirpital  dis- 
tribution.   (W.  Va.)  660. 


RBUBDIEa. 

to  maintain  an  aetitm,  under  statutes  au- 
thorizing actions  to  recover  damages  for 
injuries  causing  death,  for  the  benefit  of 
certaiu  of  the  relatives  of  decedent,  to  be 
brought  by  all  the  parties  entitled  thereto, 
or  by  any  one  or  more  of  them  for  the  bene- 
fit of  all.    (Ariz.)  663. 

Damages. 

In  computing  the  damages  for  the  breach 
of  a  contract  Ut  furnish  the  dresses  for  the 
trousseau  of  a  bride  of  wealth  and  high 
social  standing,  it  is  held  that  the  court  will 
take  into  consideration,  not  alone  the  dis- 
appointment of  the  bride,  and  her  mortifi- 
cation and  humiliation  in  going  to  her  hus- 
band improvided  with  a  suitable  trousseau, 
but  also  the  fact  that  entertainments  had 
been  planned  in  her  honor  on  her  wedding 
tour,  and  at  her  arrival  at  the  home  of  her 
husband,  which  entertainments  she  was 
obliged  to  forego  for  want  of  the  dresses. 
(La.)  274. 

The  defense  of  a  suit  to  recover  damages 
from  a  police  officer  for  assault  while  actmg 
in  the  line  of  his  duty,  under  an  adverse 
judgment  in  which  he  would  be  liable  to  an 
arrest,  is  held  to  be  necessary,  so  as  to 
bring  a  claim  for  legal  services  rendered 
therein  withhi  an  exception  of  claims  for 
necessaries  in  a  statute  forbidding  the  gar- 
nishment of  wages.    (Me.)  667. 

Eaecution. 

The  death  of  a  plaintiff  in  execution  after 
execution  has  been  issued  and  placed  in  the 
hands  of  the  levying  officer  is  held  not  to 
prevent  the  officer  from  enforcing  the  same, 
nor  from  making  any  entries  thereon  that 
may  be  necessary  to  prevent  the  dormnncy 
of  the  judgment,  even  though  there  be  no 
legal  representative  of  the  estate  of  plain- 
tiff in  execution,  and  no  request  be  made  by 
anyone  interested  in  the  judgment  to  have 
such  entries  made.    (Ga.)  353. 

Mandamus. 

Mandamus  is  held  to  be  a  proper  remedy 
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to  compel  a  railroad  company  to  furnish 
cars  to  a  sliipper,  which  it  refuses  to  do  ex- 
cept on  complianoe  with  illegal  omdltions. 
(Pa.)  602. 

/n;ttnc(ioii. 

Although  a  receiver  has  been  illegally  ap- 
pointed by  a  state  court  in  excess  of  its 
jurisdiction,  to  aid  the  enforcement  of  its 
own  judgment,  it  ie  held  that  he  cannot  be 
enjoined  from  acting  by  a  United  States 
circuit  court,  being  protected  by  U.  S.  Rev. 
Stat.  S  720,  forbidding  an  injunction  by  any 
Federal  court  to  stay  proceedings  in  any 
stale  court,  except  when  authorized  by  any 
law  relating  to  proceedings  in  bankruptcy. 
(CCA.  6th  C.)  717. 

The  matter  in  dispute  in  an  injunction 
suit  brought  to  restrain  the  seizure  of  a 
homestead  on  execution  is  held  to  be  the 
homestead,  and  not  the  amount  of  the  judg- 
ment sought  to  be  executed.    (la.)  781. 

A  suit  in  etjuity  to  enjoin  a  judgment 
creditor  from  prosecuting  a  multiplicity  of 
proceedings  in  garnisliment  to  subject  ex- 
empt wages  of  laboi'ers,  mechanics,  and 
clerks  to  the  piqnnent  of  his  judgment  is 
held  to  be  maintainable.    (Keb.)  318. 

Where  a  city  determines  that  the  public 
welfare  will  he  heat  subserved  by  removing 
to  another  portion  of  the  city  a  large 
amount  of  water  mains  upon  which  there 
are  seventeen  fire  hydrants  maintained  at 
public  expense,  and  where  there  is  no  de- 
mand for  fire  protection  and  but  one  private 
consumer,  it  is  held  that  an  injunction  will 
not  lie  at  the  suit  of  such  private  consumer 
to  restrain  the  removal  of  such  mains,  not- 
withstanding the  removal  thereof  would 
render  liis  property  practically  valueless 
for  the  purpose  for  which  it  was  improved. 
(Kan.)  62. 

The  prohibition  on  Federal  courts  against 


DXCIBIONB. 
1..VD  PBACTICI.) 

Staying  proceedings  of  a  state  court,  or  of 
its  officers,  is  held  not  to  prevent  a  Federal 
court  from  enjoining  the  plaintilT,  in  an  un- 
conscionable judgment  of  a  state  court,  from 
using  it  to  extort  money  from  a  defendant 
who  ought  not,  in  equity  and  good  cMi- 
sdenoe,  to  pay  it.  (C  C.  A.  8th  G.)  SM. 
Covenants. 

An  assignee  is  held  not  to  be  deprived  of 
the  benefit  of  a  covenant  of  warranty  in  a 
convqrance  of  real  estate  by  the  fact  tliat 
he  is  not  named  in  the  covenant,  if  assigns 
are  named  in  the  habendum  clause  of  the 
deed.    (N.  C)  772. 

Release  of  one  tort  fetuor. 

A  reservation  of  the  right  to  proceed 
against  the  others  is  held  not  to  prevent  a 
settlement  witli,  and  release  of,  one  of  ser- 
era]  joint  tort  feasors  from  operating  aa  a 
discharge  of  all.    (Mich.)  44S. 

A  settlement  with  part  of  several  joint 
tort  feasors,  whidi  expressly  reserves  the 
right  to  pursue  the  others,  is  held  not  to  be 
technically  a  release  which  will  discliaifje 
the  other  tort  feasora  tnm  liability.  (N.  Y.) 
807. 

Opening  default  judgment. 

The  defense  of  the  statute  of  limitations 
is'held  to  be  a  meritorious  one,  which  will 
justify  the  opening  of  the  judgment  taken 
by  excusable  defaiilt  in  order  to  let  in  audi 
defense.    (N.  D.)  746. 

Third  party  enforang  contract. 

If  a  person  makes  a  contract  with  another 
for  the  benefit  of  a  third  person,  the  latter 
is  held  to  be  entitled  to  enforce  it  at  law 
regardless  of  his  relations  with  the  first 
person,  or  whether  be  had  any  knowledge  of 
the  transaction  at  the  time  of  its  occur- 
rence, and  rq^rdless  of  any  formal  assent 
thereto  on  his  part  prior  to  the  oomm^ce- 
ment  of  the  action.    (Wis.)  60fi. 


IX.  Cbiuinai.  Law  and  Psactice. 


Bastardy. 

An  unmarried  woman  who  is  an  imbecile, 
and  incompetent  to  testify,  is  held  to  have 
no  right  to  institute  and  prosecute  a  pro- 
ceeding in  bastardy.    (Kan.)  266. 

Rape. 

Procuring  a  woman's  consent  to  sexual 
intercourse  by  means  of  a  sham  marriage 
is  held  to  constitute  rape,  under  statutes 
defining  rape  as  carnal  knowledge  of  a 
woman  witliout  her  consent,  obtained  by 
force  or  fraud.  (Tex.  Crim,  App.)  904. 
Convicts. 

The  right  to  work  convicts  in  private 
chain  gangs  controlled  by  private  individu- 
als is  denied,  and  a  convict  confined  on  such 
a  chain  gang  is  held  to  be  entitled  to  be  re- 
leased from  the  custody  of  the  individuals 
controlling  it,  and  remanded  to  the  custody 
of  the  authorities  lawfully  entitled  thereto. 
(Ga.)  739. 

Manslaughter. 
In  a  prosecution  for  manslaughter  on  the 
ground  that  deceased  was  killed  uninten- 
tionally while  the  slayer  was  in  the  com- 
mission of  an  unlawful  act,  it  is  held  that  it 
61  L.  R.  A. 


must  be  shown  that  the  allied  unlawful 
act  is  prohibited  by  law.    (Ohio)  277. 

A  conviction  of  manslaughter  upon  the 
second  trial  of  an  indictment  for  murder, 
upon  which  there  was  a  conviction  of  man- 
slaughter at  the  former  trial,  whidi  was  set 
aside  and  a  new  trial  granted,  is  held  to  be 
sustainable,  although  the  evidence  estab- 
lishes murder  on  the  second  trial,  where  the 
evidence  does  not  prove  a  case  where  the 
verdict  must  be  for  murder  or  acquittal  as 
justifiable  homicide.    (Cal.)  246. 

Forgery. 

The  uttering  as  true  of  a  forged  mortgage 
and  a  forged  note  which  the  mortgage  pur- 
ports to  secure,  at  one  time  and  to  the  same 
party,  is  held  to  constitute  hut  one  offense, 
so  that  a  conviction  on  an  indictment  for 
uttering  the  mortgsge  is  a  bar  to  «  subse- 
quent conviction  for  uttering  the  note. 
(Minn.)  819. 

Challenging  furor. 
The  right  to  challenge  a  juror  for  dis- 
qualification is  held  not  to  be  a  constitu- 
tional right  which  cannot  be  waived,  but  to 
be  a  statutory  right  which  may  be  waived 
1^  defendant  or  his  eounael.    (Okla.)  384. 
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g.  Validity 

1.  In  Bsneral  67 

2.  Term  69 

h.  Breach  T9 
1.  Estoppel ;  liability  for  work  or 

water  accepted  71 

J.  Change  or  enforcement  73 

k.  Collateral  contracts  74 

IV.  Rights  of  taxpayer  75 

V.  Use  of  highways 

a.  Bight  of  public  to  use  76 

Ih  BWt  of  water  company  77 

VI.  Rights  and  duties  of  water  eompuy 

a.  Exeluslveness  of  franchises 

1.  Itlfiht  to  confer  80 

2.  When  conferred  82 

3.  Protection  of  rights  84 

4.  What  Is  Infringement  80 

b.  Duty  as  to  furnishing  water 

1.  As  to  quantity  and  quality 

(a)  In  general  87 

(b)  Quality  88 

(c)  Quantity  89 

2.  As  to  consumer 

(a)  General  duty  90 

(b)  Free  suivly  90 

c.  Remedy  for  breach  of  dn^ 

1.  SpecIQc  performance  93 

2.  Forfeiture  of  franchise  93 

3.  Otber  remedies  of  munici- 

pality 94 

4.  Suit  by  consumer  94 

d.  Assignability  of  franchise  98 

e.  Control  of  rates 

1.  Qovernmental  power  99 

2.  Method  of  fixing  lOO 

3.  Amount  lOl 

4.  Effect  of  contract  102 
6.  Judicial  supervision  104 

f.  Regulations  105 

g.  Hlfcbte  after  expiration  of  fran- 

chiae  107 
VII.  Rights  and  duties  of  consumer 

a.  In  general  107 

b.  Fixing  and  collection  of  ratea 

1.  Duty  to  pay  109 

2,  Amount  111 
8.  Meters  113 
4.  Discrimination  II3 
Q.  Enforcement 

(a)  In  general  114 
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TII.  b. — continued. 

(b)  Br  stopplns  vnpplT  IIB 
6.  Other  matters  116 
VIII.  BlgbU  and  duties  of  municlpalltr 

a.  In  scoeral  118 
h.  IteRulatlosB  IIT 

c.  Rate*  118 

d.  Laaw  or  aale  of  plant  110 
Doty  and  liabllltr  of  municipality  with 

respect  to  drainage  6T8 
Llabtllty  for  satet;  of  wbarf  or  dock : — 
61  U  K.  A. 


V  111.— continued. 

I.  Oeueral  rule  of  liability  946 

II.  Where  wbarflnger  aaalgnt  bertb  946 

III.  What  are  defects  946 

IV.  DefectB  outside  of  dock  049 
V.  Defect  la  surface  of  wbarf  060 

VI.  LlaUIltj  as  between  owner  and  leasee  0S2 

VII.  Uablllty  of  pablie  corporation  058 

VIII.  Defensea  964 

IS.  Other  matten  066 
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ABUTTING  OWNERS. 

Right  to  Compensation  for  Temporaty 
Occupation  of  Highway,  Bee  Bhi- 
NENT  Domain,  7-9. 

Injury  to,  by  Establishment  of  Grade 
of  Street,  see  Eminent  Domain.  6. 

Measure  of  Damages  for  Injury  to  Ac- 
cess to  Street,  see  Damages,  11. 

Measure  of  Damages  Arising  from  Tem- 

g>rary  Occupation  of  Street,  see 
utAon,  12, 13. 
Injuries  Kesulting  from  Construction 
and    Operation    of    Canal,  see 

CANA18. 

ACCIDENT  INS1TRANCE. 

As  to  What  Constitutes  Accident  within 
the  Meaning  of  Policy,  see  Insub- 
ANCB,  9-11. 

AOOBETIONS. 

See  Watebb. 

ACKNOWLEDGMENT. 

Conflict  of  Laws  as  to  Privy  Examina- 
tion of  Married  Woman,  see  CoK- 
rocT  ov  Laws,  7. 

ACTION  OB  8UITL 

Enforcement  of  Contract  Made  for 
Benefit. of  Third  Perkon,  see  Con- 
tracts, 1,  2. 

Right  to  Bring  Second  Action  where 
Judgment  in  First  Action  Cannot 
be  Enforced  by  Execution,  see 
Ejectment. 

On  Covenants  of  Warranty  by  Assignee 
of  Covenantee,  see  Covenant. 

1.  A  single  cause  of  action  upon  which 
but  one  action  can  be  maintained  under  stat- 
utes abolishing  the  distinctions  between  ac- 
tions at  law  and  suits  in  equity,  and  requir- 
ing a  complaint  to  contain  a  plain  and  con- 
cise statement  of  the  focts  constituting  each 
eause  of  action,  and  to  demand  the  judgment 
to  which  plaintiiT  supposes  himself  entitled, 
is  presented  by  the  encroachment  of  a  per- 
manent wall  upon  another's  property,  the 
removal  of  which  cannot  be  effected  by  legal 
procesR,  but  requires  the  aid  of  equitable 
remedies.    Hahl  v.  Sugo  (N.  Y.)  226 

2.  A  cause  of  action  in  favor  of  the  re- 
ceiver of  a  corporation  is  not  properly 
01  L.  R.  A. 


joined  with  causes  of  action  in  favor  of  its 
creditors.  Boyd  v.  Mutual  Fire  Asso. 
(Wis.)  918 

3.  A  statute  |;iving  attorneys  a  lien  on 
the  cause  of  action  for  their  fees  in  suits 
instituted  by  them  does  not  deprive  the 
plaintiff  of  the  right  to  dismiss  the  suit 
against  their  will,  or  entitle  them  to  be  made 
parties,  with  a  right  to  prosecute  the  action 
to  protect  their  own  interests.  Tompkins 
V.  Nashville  C.  ft  St.  L.  Ry.  (Tenn.)  340 

Joinder  of  partlu. 

4.  Trustees  are  entitled  to  bring  suits  as 
such  in  their  own  names,  without  joining  or 
naming  the  oeatuU  que  tru$t.  Hail  r.  Hen- 
derson (Ala.)  621 

5.  When  both  husband  and  wife  are  par- 
ties plaintiff  to  a  suit,  and  the  claim  sued 
on  belongs  to  one  or  the  other,  the  defend- 
ant i8  without  interest  to  urge  that  the 
claim  belongs  to  one  of  the  spouses  in  par- 
ticular, and  that  the  suit  should  have  been 
brought  distinctively  in  the  name  of  the 
owner  of  the  claim.   Lewis  t.  Holmes  (La.) 

B74 

U.  An  employer  from  whom  exempt 
wages  sought  to  be  garnished  by  a  judgmatt 
creditor  are  due,  and  who  has  been  served 
with  garnishee  process,  is  a  proper  and  nec- 
essary party  to  a  suit  to  enjoin  the  prosecu- 
tion of  a  multiplicity  of  proceedings  in  gar- 
nishment for  such  purpose,  in  oraer  to  au- 
thorize the  court  to  make  a  decree  which 
will  afford  plaintilf  suitable,  adequate,  and 
complete  relief.  Siever  v.  Union  P.  R.  Co. 
(Neb.)  31» 

Notes  and  Bbievs. 

Statutory  action  for  death ;  right  of  non- 
resident alien  to  maintain.  SOS 

For  death;  survival  of;  as  part  of  estate 
of  deceased;  power  of  administrator  to  pros- 
ecute. 411 

Right  of  mother  to  sustain  for  benefit  of 
daughter ;  where  damages  suffered  by  daugh- 
ter after  marriage;  right  of  plaintiff  to 
make  new  party  plaintiff  by  supplemental 
petition.  274 

Waiver  of  defect  as  to  parties  by  failure 
to  raise  point  \ty  demurrer  or  answer.  168 
Waiver  of  irrqpilaritiee  in  service  by  ap- 
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pearance;  power  of  guardian  fif  lunatic  to 
make  appcaranoe  for  ward.  200 

AFl'UIATIT. 

For  Injunction,  see  InJUNOTlON,  4. 

ALIENS. 

NOtEB  ASD  ^XDB. 

Rifflit  of  nonresident  alien  to  maintain 
statototy  action  for  death.  603 

ALTERATION  OF  INSTBiniEHTfl. 

See  also  InBVBAircB,  1. 

Notes  and  BRncra. 

Alteration  of  inatnuncntB;  detaching 
promiSBOTy  note  to  secure  assessments,  writ- 
ten on  bottom  of  application  for  insurance, 
as  material  alteration  thereof.  330 

AMOUNT  IN  GONTROVERST. 

For  I'urpose  of  Determining  Jurisdic- 
tion, see  OouBTS,  3. 

ANIMALS. 

Constitutionality  of  Statute  Permitting 
Sale  of  Trespassing  Animals,  see 
CoHSTiTUTiojrAi.  Law,  6. 

1.  That  one  bitten  by  a  doa  was  attempt- 
ing to  climb  upon  the  owner^  cart  without 
leave  does  not  relieve  the  owner  of  liability 
for  the  injury,  under  a  statute  making  the 
owner  of  a  dog  liable,  whether  or  not  he 
knew  of  its  viciouB  propensity,  if  it  shall 
bite  any  person  traveling  on  the  hichway 
or  out  of  his  inclosure.  Peck  v.  Williams 
(K.  I.)  861 

2.  One  who  wilfully  provokes  a  dog  to 
bite  him  is  not  entitled  to  the  protection  of 
a  statute  making  the  owner  of  a  dog  liable 
in  case  it  injures  any  person  traveling  on 
the  highway  or  out  of  his  inclosure.  Id. 

Notes  and  Bbieeb. 

Animals;  contributory  negligence  of  per- 
son bitten  by;  trespaes  by  person  bitten,  &n 
defense.  351 

Liability  at  common  law  for  damages  by 
trespassing  animals;  right  of  owner  of  land 
trespassed  upon  to  distrain  and  impound 
animals;  power  of  cities  as  to  animals  run- 
ning at  large.  408 

APPEAL  AND  ERROR. 

1.  Failure  to  provide  for  an  appeal  from 
the  order  of  removal  does  not  render  void 
a  statute  providing  that,  when  a  plaintiiT  is 
entitled  to  some  relief,  but  not  in  the  court 
in  which  he  has  brought  his  action,  the 
cause  may,  in  the  discrdiion  of  the  court,  be 
removed  to  the  proper  tribunal,  where  such 
amendments  may  be  made  as  may  be  neces- 
sary to  a  hearing  of  the  case  according  to  its 
practice.  Insurance  Co.  of  N.  A.  v.  Schnll 
(Md.)  300 

2.  An  order  reversing  an  order  modify- 
ing the  direction  as  to  alimony  contained  in 
a  judgment  which  dissolved  the  marriage  of 
the  parties  is  appealable.  Livingston  v.  Liv- 
ingston (N.  y.)  800 
ei  L.  R.  A. 


Appellate  JwiadietloB. 

3.  A  statute  allowing  a  writ  of  error  to 
the  supreme  court  of  Florida  to  review  the 
judgment  of  an  individual  justice  thereof  in 
a  habeas  corpus  proceeding  is  invalid,  where 
such  right  of  review  is  not  granted  by  the 
Constitution,  which  created  the  court  and 
prescribed  its  jurisdiction;  and  no  power  to 
confer  additional  jurisdiction  upon  such 
court  is  delated  by  the  Constitution  to  tlie 
legislature.   Ex  parte  Cox  (Fla.)  734 

4.  A  writ  of  error  does  not  lie  from  the 
supreme  court  of  Florida  to  review  a  judg- 
ment rendered  by  m  individual  justice 
thereof  in  a  habMs  corpus  proceeding.  Id. 

Record. 

5.  In  considering  a  cause  on  appeal  the 
court  may  properly  look  into  the  record  of 
another  appeal  in  a  suit  between  the  same 
parties  which  it  has  recently  decided.  Salt 
Lake  City  t.  Salt  Lake  Gity  Water  &  E.  P. 
Co.  (Utali)  648 
Qvestioiu  not  raised  lielow. 

6.  Objections  to  the  report  of  a  commis- 
sioner ap|X)inted  to  purge  the  usury  from 
bills  of  exchange  cannot  be  taken  for  the 
first  time  on  appeal.  Taylor  v.  Citizens' 
Sav.  Bank  (Ky.)  900 
Dlaoretionary  dedsion. 

7.  An  application  made  under  N.  D. 
Rev.  Codes  181)U,  f  521)8,  to  vacate  a  judg- 
ment entered  by  default,  is  addressed  to  the 
sound  judicial  discretion  of  the  trial  court, 
and  in  such  eases  the  order  of  the  court 
below  will  not  be  disturbed  unless  it  clear- 
ly appears  that  the  same  involves  an  abuse 
of  discretion.    Wheeler  v.  Castor  (N.  D.) 

740 

Presnmptions. 

8.  Since  no  response  will  satisfy  a  writ 
of  habeas  corjpus  unless  accompanied  with 
the  body  of  the  person  held  in  custody,  or 
imless  a  satisfactory  reason  for  his  nonpro- 
duction  is  given,  it  will  be  presumed  in  a 
given  instance,  where  a  writ  has  been  is- 
sued, and  the  reapondfenta  have  appeared  at 
the  time  appointed  in  the  writ,  and  a  hear- 
ing is  had,  nothing  to  the -contrary  nppenr- 
ing,  that  the  person  claimed  to  be  ill^illy 
restrained  of  his  liberty  was  before  the  court 
at  that  time.  Simmons  v.  Georgia  Iron  & 
Coal  Co.  (6a.)  739 
Review  of  flndins  or  TOrdlet. 

9.  A  finding  of  facts  afflrmed  by  the  ap- 
pellate division  Is  binding  on  the  court  of 
appeals.   Lahey  T.  Lahey  (N.  Y.)  701 

10.  Tlie  verdict  is  conclusive  as  to  the 
value  of  property  in  a  building  at  the  time 
of  an  accidental  discharge  of  an  automatic 
Are  extinguisher,  in  determining  whether 
or  not  there  shall  be  an  apportionment  of 
the  loss  under  a  ^licy  insuring  against 
such  loss,  but  providing  that,  in  cnae  the 
value  of  the  property  is  more  than  a  certain 
amount,  the  insurer  shall  be  Hnble  only  for 
such  proportion  of  the  face  of  the  policy  as 
the  amount  named  bears  to  the  value  of  the 
propprty  in  the  building.  Wertlieimer- 
Swarts  Shoe  Co.  v.  United  States  Casualty 
Co.  (Mo.)  700 
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11.  Wliat  may  be  the  law  which  is  to  be 
applied  to  a  contract  made  in  a  foreign  state 
is  a  question  of  fact,  upon  which  the  find- 
ing of  the  trial  court,  followed  hj  a  judg- 
ment baaed  thereon,  which  is  affirmed  by  the 
appellate  division,  is  binding  on  the  court 
of  appeals.  Spies  v.  National  City  Bank 
(N.  Y.)  193 
Prejndielal  error. 

12.  Modification  of  an  instruction  re- 

Jiiested  by  a  party,  which  leaves  it  more 
avorable  to  hfm  than  he  is  entitled  to,  is 
not  ground  for  reversal  upon  his  complaint. 
Wertheimer-Swarts  Shoe  Co.  v.  United 
SUtes  Casualty  Co.  (Mo.)  766 

NoiiB  AiTD  Bslnv. 

Appeal;  right  to  inquire  into  qualification 
of  jnror.  24S 
Sufficiency  of  objection  upon  appeal.  320 
Right  to  consider  on  second  appeal  ques- 
tion finalW  adjudicated  upon  prior  appeal. 

255 

No  revereal  where  verdict  supported  by 
any  proper  evidence,  124 

APPROPBIATXOR. 

See  Public  Monet. 

ASBITMPTIOK  OF  BISK. 

See  Masteb  Ann  Sebvaitt,  9-13. 

ATTORNET  GENERAL. 

As  Necessary  Party  to  Mandamus  Pro- 
ceedings, see  MAnoAitus,  1,  2. 

attobhets. 

Rig^t  to  Protect  Lien  by  Preventing 
Dismissal  of  Action,  see  Aonon  on 
Burr,  3. 

NoTKS  AND  BniErs. 

Attorneys;  legal  Bervices  of,  as  necessa- 
ries. 507 

Service  by  attorney  of  notice  of  certiorari 
telegraph;  failure  of  company  to  deliver; 
right  of  attorney  to  recover  from  company 
after  voluntarily  paying  client  amount  in- 
volved in  litigation.  934 

ATTORHETS*  FEES. 

As  Klement  of  Damages,  see  Dauaoes, 
S. 

AUTOMATIC  XTBB  EXmrOUISHER. 

Insurance  against  Loss  for  Accidental 
Discharge  of,  see  Insurance,  3. 

BAB. 

Of  Judgment,  see  Jvdghent,  1,  2. 

BA8TABDT. 

After  judgment  has-been  rendered  in  a 
bastardy  proceeding,  and  at  the  same  term 
of  court,  it  is  competent  for  the  court  to  set 
aside  the  judgment  on  its  own  motion,  hav- 
ing ascertained  that  the  complainant  was 
mentally  incapacitated,  and  that  the  court 
was  without  jurisdiction.  State  ex  rel. 
Yiiek  V.  Jehlik  (Kan.)  266 
61  L.  R.  A. 


Notes  and  Briefs. 

Bastardy;  right  to  except  to  insufficiency 
of  warrant  after  appearance  and  answH*  to 
charge  of  bastardy ;  necessity  of  prosecuting 
action  in  strict  accordance  with  bastardy 
act;  right  of  imbecile  woman  to  maintain. 

266 

BEHEVOItENT  SOCIETIBi. 

See  also  Insuuance. 

Notes  and  Bbzsts. 

Benefit  societies;  necessity  of  strict  com- 
pliance with  rules  and  reflations  of;  en- 
forcement by  court  of  equity  of  attempt  to 
change  beneficiary  subsequently  abandoned; 
change  of  beneficiary  prevented  by  fraud. 

792 

BIOTOLE8. 

Notes  and  Bbdcfs. 

Rider  of,  on  highway  subject  to  same 
rules  as  pedestrian.  609 

BIIXS  AND  NOTES. 

Conflict  of  Laws  Governing  Contract  of 
Indorsement,  see  CoNrucr  of 
Laws,  2. 

1.  A  sufficient  noting  of  protest  of  a  bill 
for  nonpayment  is  made  by  an  indorsement 
of  the  words  "Protested  for  nonpayment," 
together  with  the  date  and  the  official  sinia- 
ture  of  the  notary.  Taylor  v.  Citizens'  Sav. 
Bank  (Ky.)  900 

2.  Failure  to  preserve  the  slip  upon 
which  the  notins  of  protest  of  a  bill  was  en- 
tered  will  not  discharge  the  person  sought 
to  be  held  liable  thereon,  if  the  noting  was 
actually  made,  the  instrument  of  Drotest 
executed,  and  notice  duly  given  to  him.  Td, 

3.  Notice  of  protest  of  a  bill  of  exchange, 
to  a  drawer  who  has  executed  an  assi^ment 
for  tlie  benefit  of  creditors,  is  sufficient  to 
hind  his  estate  in  the  hands  of  the  assignee. 

Id. 

4.  A  bill  of  exchange  reading,  "One  hun- 
dred and  eighty  days,  pay  to  the  order  of," 
is  payable  one  hundred  and  eighty  di^ 
after  date.  Id. 

5.  The  liability  of  the  indorser  of  a  note 
cannot  be  preserved  by  a  reservation  of  the 
rights  and  claims  against  him  by  the  hold- 
er, when  he  releases  a  judgment  against  the 
maker  upon  payment  of  less  than  the 
omount  due.  Spies  v.  National  City  Bank 
(N.  Y.)  193 

Notes  anu  Bbdetb. 

Bills  and  notes;  contract  of  indorsement; 
what  law  governs.  193 

Failure  to  note  dishonor  on  bill  of  ex- 
change on  the  very  day  it  occurs;  effect  on 
liability  of  accommodation  drawer  or  in- 
dorser; sufficiency  of  protest;  necessity  of 
notice  of  protest  to  assignee  for  creditors  of 
drawer;  necessity  of  protest  on  inland  or 
domestic  bills.  901 

Separating  note  from  memorandum  to 
which  attached;  liability  of  maker  to  inno- 
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cent  purchaser  of;  where  guilty  of  negli- 
geQce  in  making  note  and  memorandum  bo 
that  they  may  be  easily  separated;  in  case 
of  implied  authority  to  remove  note;  note 
given  for  alleged  premium  or  future  assess- 
ments; extent  of  liability  on;  negotiahility 
<^  such  notea;  what  constitutes  material 
alteration  of.  335 
Conflict  of  laws  as  to.  103 
To  whom  should  notice  of  protest  or  non- 
payment be  given  after  appointment  of  re- 
Miver,  assignee,  or  other  representative  of 
InBolvent: — (I.)  Introduction;  (II.)  ab- 
BMwe  of  notice,  either  to  insolvent,  or  to  his 
representative;  (III.)  notice  to  assignee,  or 
ot'ier  representative  of  insolvent;  (IV.)  no- 
tice to  insolvent  maker,  indorser,  or  accom- 
modatiim  payee.  900 

BOlf  A  FIDE  PURCHASER. 

See  Vendor  and  Pubckaseb,  1. 

B01ID8. 

In  Injunction  Suit,  see  Injunction,  5, 
0. 

Dsmages  on  Replevin  Bond,  see  Seexbv- 

IN. 

See  also  Mortgage. 

Notes  and  Briets. 

Bonds;  creation  of  pool  by  trustees  of 
bondholders;  right  of  all  bondholders  to  be 
admitted.  270 

Issue  of,  in  payment  of  municipal  water- 
works. 49 

Replevin  bond;  binding  effect  of  replevin 
proCMdin^  on  surety  in  bond;  conclusive- 
nesa  of  dumissal  in  replevin  suit  for  want 
of  prosecution,  as  to  title  of  property,  in 
subsequent  suit  on  replevin  Ixmd.  204 

BxriLDiNa  Aim  ix>ah  asbooia- 

TIONS. 

statute  Giving  Mortgages  to.  Priority 
over  Other  Liens,  see  Constitu- 
tional Law,  2. 

Note;8  and  Briefs. 

Building  and  loan  associations;  reason- 
ableness of  setting  apart  in  class  by  them- 
selves. 669 

BiniJ>INGS. 

Liability  of  Master  for  Injuries  to  Em- 
ployees Resulting  from  Failure  to 
Construct  Fire  Escapes,  see  Mas- 
ter and  Servant,  7. 

1.  The  owner  of  a  building  required  by 
statute  to  be  provided  with  fire  escapes  is 
not  relieved  from  liability  for  their  absence 
b^  the  fact  that  the  building  was  in  posses- 
sion of  a  tenant,  where  the  statute  requires 
notice  to  be  given  to  him  in  case  they  are 
found  to  be  unsafe,  and  imposes  a  penalty 
upon  him  for  n^lect  to  comply  with  recom- 
mendations in  regard  to  them.  Carrigan  v. 
Stillwell  (Me.)  163 

2.  Action  by  the  municipal  authorities 
is  not  necessary  to  charge  the  owner  of  a 
building  with  liability  for  failure  to  provide 
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fire  escapes,  under  a  statute  requiring  build- 
ings to  be  equipped  with  them,  and  directing 
such  authorities  to  make,  annually,  earefiu 
inspection  of  the  safeguards  provided,  pass 
upon  their  sufliciency,  and  notify  the  owner 
of  the  building  in  ease  they  are  insufficient, 
and  imposing  a  penalty  on  him  for  fulure 
to  comply  witli  their  raeonunendatioiu.  Id- 

BITRDXIir  OF  PBOOF. 

See  Evidence,  3. 

CAKAL. 

As  CfHistituting  Proper  Purpose  for  Ex- 
ercise of  Power  of  Eminent  Do- 
main, see  EuiNENT  Douain,  4,  5. 

Measure  of  Damages  in  Condemning 
Right  of  Way  for  Canal,  see  Dav- 

AGES,  10. 

1.  The  title  of  one  in  possession  of  a 
right  of  way  for  a  canal  will,  in  the  ab- 
sence of  evidence  showing  how  the  right  was 
acquired,  or  its  extent,  be  presumed  to  be  a 
mere  easement  limited  to  the  extent  to  which 
it  has  been  used.  Mullen  v.  Lake  Drum- 
mond  Canal  &  W.  Co.  (N.  C.)  8S3 

2.  The  submission  to  the  jury,  in  an  ac- 
tion to  recover  ^magsa  fdr  injuries  to  ad- 
joining land  by  the  widening  of  a  canal,  of 
an  isFiue  as  to  permanent  damages,  is,  in  ef- 
fect, a  statutory  condemnation  of  an  addi- 
tional easement,  ahd  cannot  be  demanded 
by  either  party  if  the  injury  can  be  remedied 
at  reasonable  expense  without  interfering 
with  tlie  performance  by  the  canal  company 
of  its  public  duties.  Id. 

3.  A  canal  company  cannot  divert  water 
into  its  canal,  and  permit  it  to  injure  ad- 
joining proprietors  by  soaking  through  the 
ranbankments.  Id. 

Notes  and  Brxets. 

See  also  Waters. 

Construction  and  operation  of  canals: — 
(I.)  Ap  public  improvement;  (II.)  aci^uisi- 
tion  of  rights:  (a)  what  may  be  acquired; 
(6)  what  is  taken  or  acquired;  (c)  extent 
of  title;  {d)  compensation:  (1)  in  general; 
(2)  amount;  (3)  how  paid;  (e)  remedy: 
(1)  in  general;  (2)  procedure;  {f)  other 
ma  tters ;  ( III. )  location ;  ( IV. )  use  of : 
(a)  as  highway;  (h)  other  uses:  <1)  in 
general;  (2)  for  water  power:  (a)  right 
to  use;  (b)  grant  of  right;  (V.)  injury  by 
construction  and  use;  (VI.)  duty  to  na- 
trons; (VII.)  adjuncts  to  canal;  (VIII.) 
rights  of  owner;  (IX.)  abandonment  and 
transfer;  (X.)  repair  and  improvement; 
(XI. }  riparian  rights;  (XII.)  prescription. 

833 

CARRIERS. 

Amount  of  Damages  for  Refusing  to 
Receive  Fruit  for  Transportation, 
see  Damages,  6. 

Right  to  Restrain  Hackmen  and  Hotel 
Runners  from  Obstructing  En- 
trance to  Statiwis,  see  Injunction, 
1. 

Mandamus  to  Compel  Furnishing  of 
Cars,  see  Mandamus,  1-4. 
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Personal     In  juries,    see  Proximate 

Cause. 

1.  A  railroad  comjoany  may  give  the  ex- 
clusive right  to  solicit  patrons  within  its 
station  to  one  hacknian.  Donovan  t.  Pcnn- 
sylvania  Co.  (C.  C.  App.  7th  C.)  140 

Dntr  aad  liability  towards  passengei  s 
gMterallr. 

2.  There  is  no  negligence  on  the  part  of 
a  street  car  company  in  building  in  a  public 
street,  for  the  accommodation  of  its  im.s8en- 
gern.  a  platform  around  the  stump  of  a  pole 
which  had  been  left  by  an  electric  light  com- 
pany, and  which  the  railroad  company  liad 
no  right  to  remove,  which  will  render  it  lia- 
ble to  one  who  stumbles  over  it  and  is  in- 
jured in  attempting  to  board  a  car.  Lucas 
V.  St.  L.  &  SubUrlMtn  R.  Co.  (Mo.)  462 

8.  A  street  car  company  does  not  main- 
lain  the  stump  of  an  electric-light  pole  in 
its  platform  so  as  to  render  it  liable  for  in- 
juries thereby  caused  to  a  person  attempting 
to  board  its  car.  where,  for  the  accommoda- 
tion of  its  passengers,  it  merely  builds  in 
a  public  street  a  platform  around  the  stump, 
which  had  been  left  there  by  an  electnc 
light  company,  nnd  which  it  had  no  right  to 
remove.  Id. 

4.  A  passenger  going  upon  a  railroad 
train  has  a  right  to  rely  upon  the  repre- 
sentations of  a  local  ticket  agent,  and  upon 
those  of  the  railroad  company's  agent  in 
charge  thereof,  that  such  train  will  stop  at 
a  certain  point  to  which  he  has  purchased  a 
ticket. and  desires  to  ride;  and  tne  company 
is  liable  in  damages  if  he  is  compclI(^  to 
leave  the  train  before  arriving  at  his  des- 
tination, because  by  the  general  rules  of  the 
company,  unknown  to  the  passenger,  such 
train  is  not  scheduled  to  stop  at  such  sta- 
tion. Kansas  City,  Ft.  S.  ft  M.  R  Co.  t. 
Little  (Kan.)  122 

6.  One  who  pays  a  brakeman  on  a  pas- 
senger train  a  sum  of  money  to  be  carried 
to  a  certain  point,  and  is  told  to  ride  upon 
the  platform  of  the  baggage  car,  and  get 
ofT  the  train  at  all  stops,  and  keep  out  of 
sight,  and  who  follows  such  instructione, 
is  not  a  passenger.  Mendenhall  T.  Atdiison, 
T.  &  K.  F.  R.  Co.  (Kan.)  120 
Carriers  of  freigltt. 

fi.  The  question  whether  or  not  the  own- 
er of  refrigerator  cars  which  are  to  be  used 
for  shipping  fruit  is  a  common  carrier  does 
not  determine  the  liabilityof  a  railroad  com- 
pany for  breach  of  its  contract  to  furnish 
such  cars  for  a  particular  shipment,  libithis 
V.  Southern  R.  Co.  (S.  C.)  824 

7.  A  railroad  company  which  contracts 
to  furnisU  a  refrigerator  car  for  the  trans- 
portation of  fruit  cannot  relieve  itself  from 
liability  because  of  failure  to  have  tiie  car 
properly  iced,  on  the  ground  that  it  belongs 
to  another  company.  Id. 

8.  A  railroad  company  which  refuses  to 
receive  fruit  for  transportation  because  it 
Is  not  in  a  properly  iced  refrigerator  car 
cannot  relieve  itself  from  liability  for 
breach  of  its  duty  to  transport  the  fruit  on 
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the  ground  that  it  did  not  hold  itoelf  out  to 
the  public  as  furnishing  such  cars  for  that 
purpose.  Id, 
f).  Tlie  liability  of  a  railroad  company 
for  refusal  to  accept  fruit  for  transporta- 
tion  does  not  depend  dpon  its  having  made 
an  agreement  to  furnish  properly  refriger- 
ated cars.  Id, 

10.  A  railroad  company  which  contracts 
to  furnish  a  refrigerator  car  in  which  to 
transport  fruit  cannot  relieve  itself  from 
liability  for  failure  to  do  so  on  the  ground 
that  such  cars  are  only  furnished  by  another 
company,  and  that  the  railroad  company 
did  not  solicit  the  business,  but  an  agree- 
ment  for  the  cars  was  made  between  the 
shipper  and  the  owner  of  the  car.  Id. 

11.  A  shipper  who  tenders  fruit  for  trans- 
portation in  excess  of  the  capacity  of  the 
refrigerator  cars  Which  he  has  notified  the 
carrier  he  will  need  may  recover  for  the  car- 
rier's refusal  to  accept  the  excess,  unless 
such  refusal  is  excused  byithe  circumstances 
of  the  case.  Id, 

12.  A  railroad  company  cannot  refuse  to 
accept  fmit  for  transportation  because  re- 
frigerator cars  are  necessary  therefor,  which 
are  provided  and  funiished  on^  another 
company.  Id, 

Notes  aud  Bbiefs. 

Carriers;  right  to  make  reasonable  regula- 
tions in  management  of  train;  to  require 
white  and  colored  races  to  ride  in  separate 
cars ;  disobedience  of  regulations  as.  defense 
in  action  for  negligent  killing;  effect  of  un- 
reasonableness of  regulation ;  duty  to  fur- 
nish equally  safe  cars  for  both  races;  ef- 
fect of  violation  of  regulation  which  does 
not  contribute  to  injury;  right  to  recover 
for  injury  negligently  inflicted  while  in- 
jured person  engaged  in  violating  the  law; 
proximate  cause  of  injury  where  track  is 
left  unfenced  and  animal  straying  thereon 
causes  derailment  of  train;  drunkenness  or 
disorderliness  as  ground  for  expulsion  of 
passenger.  412 

Negligence  in  building  platform  for  ac- 
commodation of  passengers  around  stump 
in  street;  contributory  negligence  of  passen- 
ger injured  by.  464 

Ejection  of  passen^r  because  train  does 
not  stop  at  his  station;  punitive  dama^ 
where  passenger  takes  train  upon  direction 
of  employee;  allowance  for  hunuliation  and 
insult;  mental  anguish.  124 

Duty  of  railroad  to  furnish  transportation 
for  passei^ers  and  freight.  603 

Duty  to  fximish  cars;  right  to  refuse  to 
carry  perishable  goods;  responsibility  for 
defaults  of  others.  827 

OEKTIORABI. 

I.  Certiorari  will  not  be  granted  to  re- 
view the  action  of  a  municipal  corporation 
in  fixing  water  rates  merely  because  the 
schedule  did  not  originate  with  the  execu- 
tive board  as  required  by  charter,  where  it 
is  not  inequitable,  and  luis  received  the  ap- 
proval of  the  legislative  department,  whose 
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approval  would  have  been  necesBary  had  it 
originated  in  the  manner  Tainted  out  hy 
statute,  and  the  irr^ularity  may  be  cured 
by  ordinary  meanB.  State  ex  rel.  Hallauer 
V.  GoBnell  (Wis.)  33 
Z.  A  meBsage  con&iining  a  proper  notice, 
and  signed  b^  plaintiff  in  certiorari,  or  by 
another  as  his  attorn^,  sent  by  tel^rapu 
and  properly  delivwed  in  'writing,  is  a  suffi- 
cient notice,  within  the  meaning  of  a  law 
requiring  plaintiff  in  certiorari  to  cause 
written  notice  of  the  sanction  of  the  writ, 
and  of  the  time  and  place  of  hearing,  to  be 
given  the  defendant  therein.  Weatem  U. 
Teleg.  Co.  v.  Bailey  (Ga.)  933 

civhi  rights. 

Nona  AND  Bsnara. 

ConBtitutional  right  of  nwoes  to  vote. 

438 

OOIXATEBAI.  ATTACK. 

See  Judgment,  4-6. 

COX.ORED  FEBJIOK. 

Infringement  of  Elective  Tiranchise  of, 
see  VoTKBS  asd  EuiOTrons,  1-4. 

ooMBnrATioira. 

See  CoKTRACTB,  8-10. 

Nom  ARD  Bkets. 

See  also  Cokspisaot. 

Combinations;  to  prevent  competition 
and  secure  monopoly;  validity  of;  right  to 
inquire  into,  collaterally.  255 

COBIMEKOE. 

Public  Waten,  see  Watebs,  4r-10. 

COMKON-ULW  MABRXAGB. 

See  HuSBAXD  Akd  Wxn^  2. 

COMPLAINT. 

See  Pleading,  4r-7. 

C01TCI.U8IVEirESS. 

Of  Judgment,  see  JDDOHEirT,  1,  2. 

cjomFuoT  OF  jmuflDzonoir. 

See  OoCTiB,  17-^. 

oomxiOT  or  i^awb. 

Determination  of  Question  hy  Trial 
Court  as  BeinO^  One  of  raxA,  see 
Appeal  and  Ebbob,  II. 

1.  A  contract  for  a  final  separation  of 
husband  and  wife,  and  procurement  of  a  di- 
vorce, will  not  be  enfonsed  the  courts  of 
a  state  under  whose  laws  it  is  invalid,  al- 
though it  was  valid  where  made.  Palmer  v. 
Palmer  (Utofa)  641 

2.  A  contract  of  indorsement  of  a  prom- 
issory note  is  governed  by  the  law  of  the 
state  where  it  is  made,  although  the  note 
itself  is  executed  and  payable  in  another 
state,  unless  the  intention  is  to  negotiate 
the  instrument  elsewhere.  Spies  v.  National 
Citv  Bank  (N.  Y.)  103 
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3.  The  recoveiy  and  disposition  of  a 
fund  for  the  negligent  killing  of  a  person 
are  governed  by  the  laws  which  ^ve  the 
right  of  action.'  Florida  C.  4  P.  fi.  Co.  v. 
Sullivan  {C.  C.  App.  5th  C.)  410 

4.  An  administrator  appointed  in  one 
state  is  not  prevented  from  suing  in  another 
state  for  the  negligent  killing  of  hia  intes- 
tate there,  by  the  fact  that  uie  statutos  of 
the  two  states  providing  for  the  recovery 
and  distribution  of  damages  in  such  cases 
are  dissimilar  and  in  snostantial  conflict. 

Id. 

5.  A  statute  making  void  all  sales  of  in- 
toxicating liquors,  and  providing  for  a  re- 
turn of  the  price  paid,  does  not  apply  to 
sales  consummated  in  another  state,  al- 
though tliey  were  made  in  response  to  an 
order  procured  by  a  local  agent,  and  were 
delivered  by  the  carrier  to  the  purchaser  in 
the  state  where  the  statute  exists.  Brown 
V.  Wieland  (Iowa)  417 

A  sale  of  liquors  is  subject  to  the  laws 
of  the  state  of  the  purchaser's  residence, 
where,  although  the  order  is  sent  to  another 
state,  and  they  are  there  delivered  to  a  car- 
rier for  transportation  to  the  purchaser, 
tlie  seller  makes  delivery  to  him  conditional 
on  his  complying  with  Uie  terms  of  the  con- 
tract and  obtaining  the  bill  of  lading,  which 
the  seller  takes  in  bis  own  name  and  trans- 
mits to  a  bank  for  delivery  when  Uie  con- 
tract is  complied  with,  the  shipper  retaining 
full  control  until  tliat  time.  Id. 

7.  The  Inw  of  the  place  where  the  land 
is  located,  respecting  the  privy  examination 
of  a  married  woman,  and  not  that  of  her 
residence,  will  govern  in  determining  the 
validity  of  her  deed  of  real  estate.  Smith 
V.  Ingram  (X.  C.)  878 

Notes  and  Bbxetb. 

Conflict  of  laws}  as  to  sale  of  intoxicating 
liquors;  when  sale  completed.  419 

As  to  sales  of  intoxicating  liquor: — (I.) 
General  principles;  (II.)  where  executed 
contract  consummated;  delivery  to  carrier 
generally;  (HI.)  when  executory  contract 
consummated  in  one  state  and  executed  con- 
tract in  another;  (IV.)  effect  of  soliciting 
order  within  state  having  prohiMtoiy  law; 
(V.)  public  ^licy  of  forum;  intention  to 
violate  prohibitory  statute  of  forum;  (VI.) 
new  or  substituted  contract;  (VII.)  when 
sale  invalid  by  law  of  place  where  made,  but 
valid  by  law  of  forum.  418 

Between  law  of  place  of  accident  and 
place  of  appointment  of  administrator  suing 
for  n^ligent  killing.  411 

What  law  governs  action  for  damages. 

274 

What  law  governs  contract;  contract  of 
indorsement  of  promissory  note.  103 

As  to  negotiable  paper: — (I.)  Scope;  ex- 
planation of  terms;  (II.)  general  com- 
mercial principles  as  opposed  to  local  law; 
(III.)  time  of  payment;  (FV.)  mode  of  ac- 
ceptance of  bill;  (V.)  ooUateral  effect  of 
instrument;  (VI.)  obaraeter  and  liability 
of  irregular  indoraer;  (VII.)  character  <rf 
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holder;  (VIII.)  negotiability  in  general: 
bill  or  note  fraudulently  transferred;  (IX.) 
liability  of,  and  defenses  available  to,  maker 
oraooqitor:  (a)  ingmeral;  (b)  as  between 
the  lav  of  the  substantive  contract  and  the 
law  of  the  remedy;  (c)  as  between  tbc  law 
of  the  original  contract  and  the  law  of  the 
contract  of  indorsement;  (d)  as  between  the 
law  of  the  place  where  the  contract  is  uinde, 
and  that  of  the  place  where  it  is  payable; 

(X.)  liability  of,  and  defenses  available  to; 
drawer  or  indorser:  (a)  the  nature  of  tiie 
drawer's  or  indorser's  contract;  (b)  sub- 
stantive liability;  (c)  conditions  precedent 
to  liability  of  the  drawer  or  indorser:  (I) 
in  general;  (2)  demand  and  protest:  (a) 
necessity  of;  {b)  time  and  manner  of;  (3) 
notice:  (a)  necessity  of;  ( b )  time  and  mode 
of;  (4)  necessity  of  suing  primary  obligor 
as  condition  of  holding  drawer  or  indorser; 

{XI.)  who  may  bring  action;  and  herein,  of 
the  sufficiency  of  the  indorsement  or  assign- 
ment; (XII.)  right  to  join  primary  and 
seeondaiy  obligors.  103 
As  to  contracts  (rf  married  women.  878 
As  to  validity  of  agreement  for  divorce. 

643 

OOITQRESS. 

An  act  of  Ocmgress  which  covers  acts 
without,  as  welt  as  within,  the  jurisdiction 
of  that  body,  will  not  be  limited  by  judicial 
construction  so  aa  to  make  it  operate  only 
on  that  which  Congress  might  rightfully 
prohibit  and  punish.  Karem  v.  United 
SUtes  (C.  G.  App.  6th  C.)  437 

COHBIDERATXOir. 

See  CoNTBAOTS,  4-6. 

ookbfibact. 

Notes  asd  Bbievs. 
Conspiracy;  combination  to  fix  prices  of 
meat;  necessity  of  proving  that  agreement 
was  made  in  express  terms;  aufficieni^  of 
implied  understanding ;  acts  and  declara- 
tions of  one  of  conspirators  as  evidence 
Against  nil ;  refusal  to  sell  except  for  cash 
to  delinquent  debtors  as  evidence  of  unlaw- 
ful combination;  limiting  judgment  to  par- 
ticular  ill^l  act.  468 

COM  8TIT  UTiONAIi  ULW. 

Impairment  of  Obligation  of  Contracts, 

see  Contracts,  17. 
Constitutionality  of  Statute  Subjecting 

Prosecuting  Witness  to  Payment  of 

Costs,  see  Costs. 

Vested  rights. 

1.  A  provision  for  alimony  in  a  judg- 
ment granting  a  divorce,  which  cannot  be 
changed  under  existing  laws,  is  a  vested 
right  which  cannot  be  Impaired  by  a  subse- 
quent statute  conferriiw  power  upon  the 
courts  to  modify  it.  L^ingston  v.  living- 
ston  (N.  y.)  8M> 
Sqval  proteetlon  of  thm  laws. 

2.  A  statute  giving  mortgages  to  build- 
ing and  loan  associations  pri(n^ty  over  other 
liens  upon  the  mortgaged  proper^  filed  sub- 
sequent to  the  reeordSiff  of  the  mortmre  is 
61  L.  R.  A. 


not  void  as  depriving  anyone  of  the  equal 
protection  of  the  laws.  Julien  v.  Model 
Building,  L.  &  I.  Asso.  (Wis.)  668 

3.  The  wisdom  of  a  particular  classiflca- 
ti<m  for  purposes  of  le^slation  is  a  matter 
exclusively  for  l^islative  discretion.  Id. 

4.  The  exemption  of  existing  written  con- 
tracts from  the  operation  of  a  statute  limit- 
ing the  hours  of  labor  of  employees  of  a 
public-sennce  corporation  is  not  on  its  faoe 
so  arbitrary,  partial,  or  oppressive  as  to 
render  it  unconstitutional.  Be  Ten-Hour 
Law  for  Street  Ry.  Corps.  (B.  I.)  ,  612 
I>ae  proeess  of  law. 

5.  A  statute  permitting  the  sale  at  auc- 
tion of  trespassing  animals,  after  the  post- 
ing for  ten  days  by  the  proper  officer  of 
notice  that  the  animals  had  been  impounded, 
and  are  detained  for  a  certain  amount  of 
damages  and  costs,  without  providing  any 
judicial  proceeding  to  ascertain  either  the 
damages  to  be  paid,  or  whether  or  not  the 
animals  were  in  fact  running  at  large  within 
the  meaning  of  the  statute,  is  void  as  depriv- 
ing the  owner  of  his  property  without  due 
procesE  of  law.    Oreer  v.  Downey  (Ariz.) 

408 

0.  Municipal  corporations  cannot  be  re- 
quired by  the  legislature  to  pay  more  for 
common  labor  employed  on  public  improve- 
mfmts  than  it  is  worth  in  the  market.  Such 
legislation  unconstitutionally  deprives  the 
taxpayers  of  their  privileges  and  immtmi- 
ties,  and  of  their  property  without  due  pro- 
cess of  law,  interferes  with  their  right  of 
contract,  and  is  invalid  aa  class  l^isuition. 
Htreet  v.  Vamey  Electrical  Supply  Co. 
(Ind.)  154 

Police  power. 

Power  of  State  to  Authorize  Railroad  Com- 
pany to  Use  Temporarily  Highway  with- 
out  Compensating  Abutting  Owner,  see 
Eminent  Doicain,  8. 

7.  The  legislature  may,  under  its  police 
power,  properly  limit  the  hours  M  labor  of 
employees  of  a  public-service  corporaUon, 
Buch  as  a  street  railway  company,  to  not 
more  than  ten  out  of  twenty-four,  to  be  per- 
formed within  twelve  consecutive  hours.  Re 
Ten-Hour  I^aw  for  Street  Ry.  Corps.  (R.  I.) 

612 

XOTES  AND  BBIEFS. 

Constitutionality  of  ordinance  to  r«m- 
bursc  city  officials  against  liability  ineurred 
in  performance  of  duty.  604 

Constitutionality  of  ordinance  providing 
for  punishment  of  persons  loitering  about 
streets :  ^eot  of  unconstitutionality  of  por- 
tion of  ordinance.  76S 

Right  of  legislature  to  add  to  powers  of 
court  of  appeals ;  to  subtract  from  appellate 
jurisdiction  of  such  court.  300 

What  constitutes  a  "taking"  of  property 
for  which  compensation  may  be  claimed; 
I  acts  done  in  exercise  of  police  poww.  731 

I^slative  power  of  territ<Hy;  confeiTing 
power  to  impound  ai^  animals  running 
at  large  upon  eoun^.  408 

Power  of  legislature  to  give->fordBn  fA- 
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miniBtratorB  right  to  sue  within  its  jurisdic- 
tion, 412 

Bight  of  legislature  to  determine  when 
prh'ate  property  may  be  taken  for  public 
use;  taking  for  private  purpose  under  pre- 
text that  it  is  for  public  purpose;  depriva- 
tion of  life,  liberty,  or  property  without  due 
process.  130 

Powers  of  state  legislature;  effect  of  legis- 
lative construction  of  Constitution  during 
long  period,  in  determining  constitutionality 
of  law;  what  constitutes  giving  or  loaning 
credit  of  the  state;  sulficiency  ot  claim 
founded  on  moral  obligation  to  support  tax; 
taking  private  proper^  for  private  nse. 

346 

Constitutionality  of  statute  authorizing 
costs  of  proseeuUm  to  be  imposed  upon 


prosecuting  witness.  489 

Constitutional  provision  against  abridg- 
ing right  of  citizens  to  vote.  438 

Delegation  €i  l^^slative  power  to  an  ex- 
ecutive board.  39 


Power  of  l^^ature  to  regulate  rates  for 
services  rendered  to  public;  detection  of 
power  to  municipalities;  power  of  city  to 
surrender  right;  cmtraet  for  particular 
schedule  of  rates;  as  exhausting  power  to 
regulate.  888 

Minimum  wage  law  as  class  legislation; 
right  of  municipal  corporation  to  protection 
of  Constitution ;  power  of  legislature  to  reg- 
ulate wages  of  laborers  on  municipal  works ; 
legislative  discretion  in  r^ulating  trade  or 
business  affecting  public  safety  or  prosper- 
ity ;  effect  of  14th  Amendment  to  create  new 
rights;  police  powers;  discretion  of  legisla- 
ture as  to  exercise  of;  right  of  contract; 
eqnat  protection  of  laws;  class  legislation; 
dueproc(>9fi;  local  self-government;  taxation 
for  private  use.  154 

Equal  protection  of  the  laws;  discrimina- 
tion between  different  classes  of  persona ; 
reasonableness  of  classiflcatim;  setting 
apart  building  assodations  in  class  by  them- 
selves. 669 

Requirement  that  taxation  be  equal  and 
uniform;  imposition  of  local  tax  for  other 
than  local  purpose;  construction  of  Consti- 
tution ;  vabdity  of  act  requiring  municipal- 
ity to  contract  debt  against  its  will;  depri- 
vation of  property  without  due  process  of 
law.  126 

Constituti<Bia]ity  of  Miaaonri  anti-trust 
acts.  468 

Constitutionality  of  statute  permitting 
modification  of  judgmrait  for  alimony.  801 

CONTRACTS. 

Breach  of  Contract  to  Furnish  Kefrig- 
erntor  Cars,  see  CarriebSi,  6-12. 

Breach  of  Contract  to  Furnish  Dresses, 
Preventing  Attendance  at  Enter- 
tainment, as  Element  of  Damages, 
see  Dauaoes,  3. 

Admission  in  Evidence  of  Lease  Void 
under  Statute  of  Frauds,  see  Evi- 
DEKCE,  4. 

For  Public  Improvements,  see  Pdbejo 
Ikpbovehents. 

61  L.  R.  A. 


1.  Upon  the  making  of  a  contract  by  one 
person  with  another  for  the  benefit  of  a 
third  person,  the  law  operates  upon  the  aeU 
of  the  immediate  parties  thereto,  at  once 
creating  nil  the  relations  of  privity  between 
the  one  making  the  promise  and  the  one  to 
be  benefited  thereby  requisite  to  binding  con- 
tractual relations  between  them,  and  neither 
one  nor  both  of  the  immediate  parties  to  the 
trausaction  can  rescind  the  same  or  in  any 
way  interrupt  or  prejudice  the  rights  (rf 
such  third  person  without  hia  oonaent. 
Tweeddale  v.  Tweeddala  (Wis.)  509 

i.  If  a  person  makes  a  oontiaet  with  an- 
other for  the  benefit  of  a  third  perstm,  the 
latter  may  enforce  it  at  law  r^^rdlesa  of 
his  relations  with  the  first  person  or  whether 
he  had  any  knowledge  of  the  transaction  at 
the  time  of  its  occurrence,  and  regardless  of 
nny  formal  assent  thereto  on  his  part  prior 
to  the  commencement  of  the  action.  Id. 

3.  Lock  of  mutuality  does  not  render 
void  a  contract  for  the  purchase  and  sale  of 
phosphate  rode,  where  one  party  agrees  to 
take  from  the  other  all  his  consumption  of 
mch  rock  in  his  business  as  a  fertilizer  man- 
ufacturer, for  a  term  of  years  at  a  stipu- 
lated price,  which  the  other  agrees  to  supply, 
it  being  stated  that  the  annual  consumption 
is  estimated  at  a  certain  amount  under  nor- 
mal conditions,  but  that  the  purchaser  shall 
be  entitled  to  demand  double  that  quantity 
if  required.  Loudenback  Fertilizer  Co.  t. 
Tennessee  Phosphate  Co.  (C.  C.  6th 
C.)  402 
Oonsldenitloau 

4.  Courts  cannot  enforce  promises  bind* 
ing  on  tho  eonsdence,  except  in  those  case* 
where  some  pecuniary  damage  flows  from 
the  brcnch,  or  where,  in  addition  to  the 
moral  obligation,  the  promise  is  also  sup- 
ported by  a  legal  consideration.  Davis  v. 
Morgan  (Ga.)  *  148 

5.  An  agreement  during  the  term  to  re- 
ceive less  or  to  pay  more  than  the  price 
named  in  a  contract  of  employment  for  cme 
year  at  a  stipulated  salary  per  month  is 
void,  imlcss  supported  by  some  change  in 
place,  hours,  charact^  of  employment,  or 
other  consideration.  Id. 

6.  Where  a  conveyance  of  property  is 
made  in  consideration  of  a  contract  by  the 
vendee  to  perform  certain  services  for  the 
vendor,  nnd  in  case  of  a  sale  of  the  property 
to  pay  certain  specified  sums  to  the  vendor 
and  to  two  other  persons,  strangers  to  the 
transaction,  a  mortgage  being  taken  to  se- 
cure the  performance  <H  the  ctmtract,  though 
the  amounts  agreed  to  be  paid  to  such  third 
parties  are  in  elfect  gifts  to  them,  the  con- 
sideration between  the  immediate  parties  to 
the  transaction  supports  the  promise  as  be- 
tween the  vendee  and  the  beneficiaries  as 
effectually  as  if  they  were  actual  parties  to 
such  trnnsaction  and  parted  with  a  consid- 
eration to  either  the  vendor  or  the  vendee 
to  support  the  promise  made  for  their  hen- 
efit,  the  effect  thereof  being  to  vest  in  them 
the  absolute  right  to  the  benefit  of  the  prom- 
ise, regardless  of  anything  the  immediate 
parties  to  sudi  tnuuMtlcm^bseqaaitly  did 
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without  their  consent.  Tweeddale  v.  Tweed- 
dale  (Wis.)  609 

VaUdltr. 

7.  A  contraefc  between  hualMmd  and  wife 
to  secure  a  divoroe  a  vineulo  matrimonu  is 
ooiitrary  to  publio  pcdicy*  and  void.  Palmer 
T.  Palmer  (Utah)  641 

8.  One  who  has  sold  his  property  to  a 
combination,  and  has  been  placed  is  posses- 
Bion  as  agent  of  the  purchaser,  cannot,  after 
years  of  service  under  that  agreement,  repu- 
diate the  contract,  and  reclaim  the  property, 
on  the  ground  that  the  contract  under  which 
the  sale  was  effected  was  in  restraint  of 
trade.  Gilbert  Use  of  Bishop  t.  American 
Surety  Co.  (C.  C.  App.  7th  C.)  £5S 

V.  Proceedings  against  jobben  for  the 
pumshment  of  a  combination  in  restraint  of 
trade  cannot  be  defeated  by  showing  employ- 
ment of  many  persons,  payment  of  large 
amounts  in  ws^es,  improvement  in  the  busi- 
ness of  furnishing  the  raw  material,  regula- 
tion of  prices  by  the  cost  of  raw  material, 
and  that  the  retailers  had  a  combination 
among  themselves  which  was  more  effective 
in  fixing  the  prices  to  consumers  than  that 
of  the  jobbers  because  the  combination 
among  the  latter  could  not  be  made  effective. 
State  ex  Tel.  Crow  v.  Armour  Packing  Co. 
(Mo.)  464 

10.  A  combination  to  fix  prices  in  re- 
straint of  trade  may  be  shown  ay  acts  ^n  the 
part  of  several  competing  dealers  in  the 
same  line  of  trade,  such  as  selling  at  a  fixed 
price  from  which  rebates  are  given  in  goods 
or  weights,  giving  notice  of  coming  advances 
in  price,  which  always  follow  as  annoimced, 
s«>curing  concessions  from  competitors  of  the 
right  to  sell  shop-worn  goods,  gathering  evi- 
dence of  sales  under  price,  and  abandoning 
such  conduct  as  soon  as  legal  proceedings 
are  instituted  to  punish  Uiem.  Id. 
OoustrantloiL. 

11.  Under  a  conveyance  of  land  in  consid- 
eration of  a  contract  obligating  the  vendee 
to  perform  certain  services  for  the  vendor, 
conditioned  upon  the  vendee's  retaining  the 
title  to  the  property  during  the  term  the 
services  are  to  be  performed,  and  further  ob- 
ligating himself  in  case  of  a  sale  thereof  to 
pay  the  vendor  a  certain  sum  of  money  and 
to  two  other  persons,  strangers  to  the  tran- 
saction, other  specified  sums,  the  vendor 
taking  a  mortgage  on  the  land  to  secure  the 
performance  of  the  contract,  the  total  con- 
sideration named  therein  being  the  aggre- 
gate of  all  the  contingent  payments,  and  the 
mortgage  being  so  drawn  as  to  indicate  the 
terms  of  such  contract,  though  it  went  to 
the  vrador  only, — the  vendee,  upon  selling 
the  property,  immediately  became  absolutely 
indebted  to  the  vendor  and  the  two  other 
persons  named  for  the  sums  agreed  to  be 
paid.   Tweeddale  v.  Tweeddale  (Wis.)  509 

12.  \  contract  to  purchase  and  sell  all  the 
phosphate  rock  consumed  by  a  manufacturer 
of  fertilizer  for  a  series  of  years  ia  entire. 
Loudenback  Fertilizer  Co.  v.  Tennessee  Phoa* 
phate  Co.  (C.  C.  App.  6th  C.)  402 
61  L.  R.  A. 


Performanoe;  breaeh. 

18.  A  contract  by  a  fertilizer  manufactur- 
er whose  principal  business  fs  to  manufao- 

ture  acidulated  phosphate  from  crude  rock, 
both  for  sale,  and  for  the  production  ot 
higher  grades  of  fertilizer,  to  take  his  entire 
consumption  of  rock  from  the  other  party 
to  the  contract,  docs  not  give  him  the  right 
to  avoid  taking  the  crude  rock  by  purchas- 
ing in  the  market  rode  already  acidulated, 
when  he  finds  it  to  his  advantage  to  do  st^ 
on  the  ground  that  when  he  purchases  sudi 
rock  bo  does  not  require  any  of  the  crude 
material.  Id. 

14.  The  party  who  commits  the  first 
breach  of  a  contract  cannot  maintain  an  ac- 
tion against  the  other  for  a  subsequent  fail- 
ure to  perform.  Id. 

15.  Waiver  of  a  breach  by  a  fertilizer 
manufacturer,  of  his  contract  to  procure  his 
crude  rock  from  the  other  party,  by  his  fail- 
ure to  do  so  for  two  years,  is  not  shown  by 
neglect  absolutely  to  refuse  further  compli- 
ance until  after  orders  for  a  large  amount 
have  been  received,  where  they  were  all 
rushed  in  within  a  few  months,  and  full 
knowledge  of  the  facts  was  not  shown.  Id. 

Id.  Time  is  of  the  essence  of  a  subscrip- 
tion contract  to  pay  money  for  the  cost  of  a 
railroad  in  consideration  of  its  equipment, 
and  the  running  of  trains  on  or  before  a 
specified  date,  and  the  subscription  cannot 
be  enforced  if  the  road  is  not  completed 
by  the  time  specified.  Garrison  v.  Cooke 
(Tex.)  342 
ImpalTmeiit  of  obUeatlona. 

17.  A  judgment  is  not  a  contract  within 
the  meaning  of  the  Federal  Constitution 
forbidding  the  passage  of  laws  impairing  the 
obligation  of  cimtracts.  lavingstrai  v.  Liv- 
ingston (N.  Y.)  800 

Notes  and  Briefs. 

Contract ;  of  employment  at  stipulated 
salary  for  certain  time;  agreement  to  in- 
crease salary  during  term ;  sufficiency  of  con- 
sideration for;  moral  obligation  as  consid- 
eration. 148 

When  time  is  essence  of;  subscription  to- 
ward cost  of  constructing  railroad  on  certain 
conditions;  necessity  of  performance  of  con- 
ditions to  make  contract  binding.  342 

In  restraint  of  trade;  when  illegal;  to  con- 
trol prices  of  meat.  468 

Wliat  law  governs ;  indorsement  of  prom- 
issory note;  where  payable;  proof  of  oral 
conditions  or  terras  upon  which  written  in- 
strument delivered ;  parol  evidence  to  prove 
ind^iendent  agreement  of  parties.  193 

Effect  of  invalidity  ci  part;  between  hus- 
band and  wife  to  procure  divorce ;  presump- 
tion of  legality  of  estoppel  to  contest  valid- 
ity; confiict  of  laws  as  to;  necessity  of 
prompt  resdssicHi  upon  discoveiy  of  misrep- 
resentations. 643 

Failure  to  perform  within  stipulated  time ; 
damages  due  only  from  time  party  put  in 
default;  putting  in  default  as  pr^^ulsite 
to  recovery.  274 
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(..'ONVIOTB— COBFOHATIOKS. 


For  purchase  of  all  phosphate  rock  Deeded 
or  uaed  in  business;  breach  of,  hy  purchaS' 
er;  duty  oS  seller  to  prepare  row  for  shlp- 
ment  and  make  tender  thereof ;  sererability 
oi;  right  of  seller  to  rescind  for  breach  of 
part;  waiver  of  right  to  rescind;  breach  by 
piirehater  as  bar  to  action  to  compel  per- 
formance hy  seller,  403 

GONVIOTB. 

Time  for  Discharge,  see  Chiminal  Law. 
Convicts  cannot  be  worked  in  private 
chain  gangs  controlled  by  private  individ- 
uals, and  a  c(»ivict  confined  on  suoh  a  chain 
gan^  should  be  released  from  the  custody  of 
the  individuals  controlling  it,  and  remanded 
to  the  custody  of  the  authorities  lawfully 
entitled  thereto.  Simmons  v.  Georgia  Iron 
ft  Coal  Co.  (Gs.)  739 

OOPTBX6HT. 

1.  Au  author  who  permits  the  publica- 
tion in  a  magadne  of  enapten  of  a  book  on 
which  he  has  secured  a  copyright  without 
any  notice  other  than  the  general  notice  by 
the  publishers  of  the  ma^zine  of  a  ccmy- 
riglit  of  its  matter  loses  his  exclusive  rights 
under  his  copyright.  Mifflin  v.  R.  H.  White 
Co.  (C.  C.  App.  lat  C.)  134 

2.  An  author  who,  after  publishing  a 
manuscript  in  a  magazine  imder  a  copyright 
notice  in  the  name  of  the  publisher,  pub- 
lishes it  in  book  form  with  a  copyright  no- 
tice in  his  own  name,  making  no  reference 
to  Uie  former  one,  abandcms  the  work  to  the 
public.  Id.  I 

Notes  and  Briefs. 

Copyright ;  right  to,  for  part  of  work ;  suf-  ' 
ficiency  of  magazine  copyright  to  protect  au- 
thor's rights  in  articles  publish^  therein; 
BiifHciency  of  notice  of;  literal  compliance 
with  terms  of  statute;  object  of  statute ;  as- 
signability of;  olTect  of  change  of  title  on; 
publishers  of  magazine  as  agents  of  author 
in  securing  copyright;  registration  in  name 
of  publisher;  author's  right  to  action  for  in- 
fringement in  such  case:  construction  of 
copyright  statute.  134 

COBPORATIONS. 

Binding  Effect  on  Treasurer  of  Books 

Kept  by  Ilim,  see  Evidence,  6. 
Limitation  of  Actions  to  Enforce  Direc- 
tor's Liability,  see  LiMrrATn>N  of 
AcnoKS,  4-9. 
Higlit  to  Exercise  Power  of  Eminwit 
Domain,  see  Eminent  Domain,  1. 
1.  The  application  of  the  funds  of  an  in- 
surance company,  by  its  directors,  to  the 
purchase  of  the  interest  of  the  incorporators 
of  another  company,  with  a  view  of  transfer- 
ring its  business  to  their  own,  is  a  waste  of 
funds  which  will  render  the  directors  person- 
ally liable  in  damages  to  a  subsequently  ap- 1 
pointed  receiver  of  their  company,  when  the  . 
other  company  has  no  stock,  and  therefore 
nothing  to  transfer,  so  that  all  that  is  ac- 
complished is  a  substitution  of  the  purchas- 
ing directors  as  officers  in  the  other  com- 
pany.  Gilbert  V.  Finch  (N.  Y.)  807 
HI  L.  B.  A. 


2.  The  officers  of  an  insurance  company 
which  has  no  stodc  are  wrongdoers  in  acc^t- 
ing  nion^  which  th^  appropriate  to  their 
own  use  to  substitiite  the  offieers  of  another 
company  in  their  places,  with  a  view  of 
transferring  the  business  of  the  company  to 
the  other  one.  Id. 

S.  The  court  may  impose  a  fine  in  lieu 
of  the  forfeiture  of  the  charters  of  corpora- 
tions found  guilty  of  entering  into  a  com- 
bination in  restraint  of  trade,  if  the  unlaw- 
fi  1 1  com  bins  tion  has  been  aban  doned,  al- 
though the  statute  provides  for  the  forfei- 
ture of  the  rights  of  corporations  found 
guilty  of  Buoh  conduct.  State  ex  rel.  Crow 
V.  Armour  Packing  Co.  (Mo.)  464 
4.  A  corporation  is  bound  by  the  act  of 
its  treasurer  in  contracting  to  pay  a  mort- 
gage  upon  property  which  has  been  trans- 
ferred to  the  corporation,  where  the  directors 
have  ceased  to  hold  meetings,  and  permit  the 
treasurer  to  attend  to  the  management  of 
the  llnancial  and  fiscal  affairs  of  the  com- 
pany. Frankline  Sav.  Bank  v.  Cochran 
(Mass.)  760 

5.  A  sale,  by  an  officer  of  a  corporation, 
of  stodc  therein,  nominally  made  to  other 
officers,  but  in  reality  made,  as  he  knew,  to 
the  corporation  itself,  and  paid  for,  as  he 
knew,  out  of  the  assets  of  the  company,  is 
void  as  against  its  creditors,  as  a  gift  to 
him  of  the  company's  assets,  whether  it  is 
insoltent  or  not.   Hall  v.  Henderson  (Ala.) 

821 

Notes  and  Briefs. 

Corporations;  implied  authority  of  officer 
having  charge  of  financial  affairs  of  cmn- 
pauy  to  grant  extension  on  moitgage.  761 

Binding  effect  on,  of  acts  of  managers, 
snlcsmen,  and  agents;  admissibility  of  dec- 
larations of  agent  in  evidence;  where  not 
part  of  rea  gesta;  imauthorized  acts  of 
age^its ;  necessity  of  proving  agency.  468 

Liability  of  officers  for  acts  done  in  good 
faith ;  use  of  funds  of  insurance  company  to 
purchase  interest  of  incorporators  of  other 
company ;  Icffality  of ;  estoppel  to  raise  ques- 
tion of  ultra  vircB.  808 

Right  of,  to  purchase  its  own  shares  of 
"tock: — (L)  Introductory;  (II.)  in  the  ab- 
sence of  statutoiy  authority:  (a)  in  gen- 
eral; (b)  taking  shares  in  payment  of  In- 
debtedness due  corporation;  (III.)  statu- 
toiy grant  of  power;  (IV.)  statutes  forbid- 
ding purchase;  (V.)  rights  of  creditors: 
(n)  in  general:  (b)  creditors  who  are  en- 
titled to  protection;  (VI.)  what  constitutes 
f  purchase  within  meaning  of  rule  forbid- 
ding same.  621 

Sale  by  officer  to,  of  stock  of;  officer 
chargeable  viib  knowledge  of  what  appears 
on  books  of ;  right  to  purchase  shares  of  its 
own  stock;  transfer  of  stock  to  insolvent 
person ;  use  of  assets  of,  to  pay  private  dd>t 
of  officer;  liability  of  directors  for  acts  of 
officials ;  what  necessary  to  charge  seller  of 
stock  with  notice  that  corporate  funds  were 
used  in  payment  thereof.  630 
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■Public  servioB  oorporaticMOB ;  AvAj  to  serve 
public.  503 

Voreign;  statute  appointing  atate  officer 
as  agent  to  receive  service  of  process;  fail- 
ure of  oliieer  to  notify  corporaticm  of  service 
of  summons ;  efTect  on  rights  of  corporation ; 
jurisdiction  of  court  in  such  cOae.  396 

Winding-up  suit  to  settle  affairs  of;  ne- 
cessity that  all  rights  and  liabilities  of  cred- 
itors, officers,  and  stockliolders  be  settled  in 
one  suit;  euforcoinent  of  subscripti<Hi  lia- 
bili^  of  otockbolder  in  equity;  eonelusive- 
neu  of  aasBBsments  made  upon  stodcholders 
of  bankrupt  corporation  by  assignee ;  assesB- 
maits  upon  members  of  insurance  corpora- 
tion to  pay  losses;  appointment  of  receiver 
for ;  power  of  receiver  to  maintain  action  to 
wind  up  nffairs  of;  running  of  limitations 
against  liability  of  officers  for  tqalfeasance; 
commencement  of  action  against  corporation 
to  sequester  assets ;  suit  against  company  to 
stop  running  of  limitation  against  officers; 
when  right  of  action  to  wind  up  affairs  of 
insolvent  corporation  accrues ;  laches  of 
creditors  in- seeking  relief;  corporato  prop- 
erty as  trust  fund  for  benefit  of  <a«ditors. 

022 

COSTS. 

A  statute  which  authOTizes  the  question 
of  .the  good  faith  of  the  prosecuting  witness 
in  instituting  a  prosecution  to  be  tried  and 
determined  at  the  same  time  that  the  defend- 
ant is  tried,  and  the  taxation  of  costs 
against  him  in  case  it  is  found  that  in  filing 
the  information  he  acted  maliciously  or 
without  probable  cause,  is  unconstitutional 
and  .void.    Rickley  v.  State  (Ntb.)  489 

Notes  akd  Bbiefs. 

Costs ;  prosecution  or  defense  of  suits 
rendered  necessary  by  breach  of  contract  or 
WTongful  act;  right  to  recover  as  part  of 
damages.'  255 

ConeititutionaJity  of  statute  authorizing 
Mists  of  prosecution  to  be  imposed  upon 
prosecuting  witness.  489 

COURTS. 

Appellate  Jurisdiction,  see  Appkal  AND 
Ebuob,  3,  4. 

1.  After  a  court,  by  reason  of  the  resi- 
dence of  one  of  several  eodefendants  living 
in  different  counties,  has  obtaiued  jurisdic- 
tion of  a  suit  against  the  mayor  and  alder- 
men of  a  city  and  dispensary  commission- 
ers to  enjoin  the  maintenance  of  a  dis- 
pensary for  the  sale  of  intoxicating  liquors, 
such  jurisdiction  ia  not  lost  by  the  death, 
removal,  or  resignation  from  office  of  the 
resident  defendant.  Lofton  v.  Collins  (Oa.) 

150 

2.  A  petition  against  a  tel^aph  com- 
pany, alleging  that  it  has  an  office  and  agent 
in  the  county  doing  business  therein,  suf- 
ficiently shows  jurisdiction  in  the  courts  of 
the  county,  under  Ga.  Civ.  Code,  §  2348,  au- 
thorizing suit  in  any  county  where  the  tele- 
graph company  may  have  an  agency  or  place 
of  business.  Western  U.  Teleg.  Co.  v. 
Bailey  (Ga.)  933 
rtl  L.  R.  A. 


98B 

3.  The  matter  in  dispute  in  an  injunc- 
tion suit  to  restrain  the  seizure  of  a  home- 
atead  on  execution  is  the  homestead,  and  not 
the  amount  of  the  judgment  sought  to  be 
executed;  and  the  injunction  suit  mmt  be 
filed  in  another  court  than  that  of  the  seiK- 
ure,  if  the  lattor  court  has  not  Jurisdiction 
ratioM  materiat.   Speyrer  v.  Miller  (La.) 

781 

4.  Land  and  movables  claimed  as  home- 
stead having  been  seized  in  a  Justice-of-the- 
peace  court,  and  an  injunction  sued  out  in 
the  district  court,  the  movables  may  be  in- 
cluded in  the  injunction,  notwithstanding 
that  the  justice-of-the-peace  court  would 
have  jurisdiction  as  to  them.  Id. 

6.  The  judge  of  a  city  court,  the  juris- 
diction of  which  extends  over  the  whole  of 
the  county  in  which  it  is  located,  has  power 
to  grant  a  writ  of  habeas  corpus  directed 
to  any  person  having  another  in  illegal  cus- 
tody within  the  territorial  limits  of  the 
county,  and  to  make  it  returnable  to  any 
place  within  the  county,  notwithstanding 
such  person  may  be  a  nonresident  of  the 
county.  Simmons  v.  Georgia  Iron  &  Coal 
Co.  (Ga.)  739 

6.  The  fact  that  the  application  for  a 
writ  of  habeas  corpus  may  show  that  the 
person  lield  in  custody  is  detained  under  a 
void  sentence  of  the  superior  court  would 
not  prevent  the  judge  of  a  city  court  having 
power  to  grant  the  writ  from  taking  juris- 
diction  of  the  proceeding.  Id. 
Federal  oonrts. 

7.  The  Federal  courts  are  witiiout  juris- 
diction to  entertein  a  suit  to  determine  the 
respective  rights  of  the  parties  to  any  land 
the  title  to  which  remains  in  the  government 
of  the  United  States,  in  regard  to  which  a 
contest  is  pending  in  the  I*nd  Department 
of  the  government.  Cosmos  Exploration  Co, 
V.  Gray  Eagle  Oil  Co.  (C.  C.  App.  9th  C.) 

S.'JO 

8.  A  Federal  court  of  equity  has  no  ju- 
risdiction of  a  suit  to  try  uie  title  to  land 
of  which  defendant  is  in  possessimi.  Id. 

0.  A  Federal  court  of  equity  may  issue 
an  injunction  to  preserve  in  statu  quo  real 
property,  a  controverr^  with  respect  to  the 
title  to  which  is  penoing  In  the  Land  De- 
partment. Id. 

10.  A  Fedend  circuit  court,  sitting  in 
equity,  has  jurisdiction  to  enjoin  the  en- 
forcement of  an  unconscionable  judgment  of 
a  state  or  of  a  national  court  for  new 
causes,  such  as  fraud,  accident,  or  mistake, 
which  prevented  the  judgment  defendant 
from  availing  himself  of  a  meritorious  de- 
fense that  was  not  fairly  presented  to  the 
court  which  rmdered  the  judgment.  But  it 
has  no  power  to  take  such  acuon  on  account 
of  errors  or  irregularities  in  the  proceed- 
ings on  which  the  judgment  or  decree  is 
founded,  or  on  accoimt  of  erroneous  or  il- 
legal decisions  by  the  court  which  rendered 
the  judgment  or  decree.  National  Surety 
Co.  V.  State  Bank  {C.  C.  App.  8th  C.)  394 

11.  The  Federal  courte  sitting  as  courte 
of  equity  have  the  same  power  to  prevent 
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the  enforcement  of  unjuflt  judgments  at  law 
procured  by  accident  or  mistake  that  they 
nave  to  prevent  the  oc^Ieetion  of  those  ob- 
tained by  fraud.  Id. 

12.  The  equitable  Jurisdiction  of  the  Fed- 
eral courts  vested  in  them  under  the  judi- 
dary  act  of  1780,  and,  where  it  has  not  been 
subsequently  changed  by  act  of  Congress, 
tlie  t^t  of  that  jurisdiction  is  the  adequacy 
of  the  remedy  at  law  for  wrongs  of  the  char- 
acter under  consideration  in  the  year  1789, 
when  the  judiciary  act  was  adopted.  Id. 

13.  The  states  did  not  grant,  and  th^ 
cannot  by  their  legislation  revoke,  impair,  or 
destroy,  the  equitable  jurisdiction  of  the  na- 
tional courts.  Id. 

14.  While  state  legislation  may  not  im- 
pair or  destroy,  it  may  enlarge,  the  righu 
and  ronedies  in  equity  in  the  national 
courts.  Id. 

15.  A  state  statute  authorizing  an  original 
suit  in  the  court  in  which  an  unconscion- 
able judgment  that  the  defendant  was  pre- 
vented by  unavoidable  casualty  from  defend- 
ing against  was  rendered,  to  enjoin  its  col- 
lection and  to  annul  it,  provides  a  cumula- 
tive remedy,  and  does  not  impair  the  origi- 
nal equitable  jurisdiction  of  the  circuit 
courts  of  the  United  States  to  grant  appro- 
priato  relief  for  a  like  cause  in  cases  in 
which  the  atizenship  of  the  parties  and  the 
amounts  in  controversy  give  those  courts  ju- 
riadiction.  Id. 

IG.  The  decision  of  a  state  court  in  a 
replevin  suit  in  which  the  construction  of 
a  state  statute  is  not  involved  is  not  bindii^ 
on  a  Federal  court  in  a  subsequent  suit 
upon  the  replevin  bond.  Gilbert  Use  of 
Bishop  V.  American  Surety  Co.  (C.  0.  App. 
7th  cf.)  253 

Confliot  of  Jnrlsdlotlon. 

17.  A  receiver,  although  illegally  ap- 
pointed by  a  state  court  in  excess  of  its  ju- 
risdiction to  aid  the  enforcement  of  its  own 
judgment,  cannot  be  enjoined  from  acting  by 
a  United  States  circuit  court,  being  pro- 
tected by  U.  S.  Rev.  Stat,  i  720  (U.  S. 
Comp.  Stat.  1901,  p.  681),  which  provides 
that  the^writ  of  injunction  shall  not  be 
granted  by  any  court  of  the  United  States 
to  stay  proceedings  in  any  court  of  a  state, 
except  in  cases  where  such  injunction  may  be 
authorized  by  any  law  relating  to  proceed- 
ings in  bankruptcy.  Phelps  v.  Mutual  Re- 
serve Fund  L.  Asso.  (C.  C.  App.  6th  C.) 

717 

18.  An  injunction  1^  a  Federal  court  to 
restrain  plaintiff  in  an  unconsdonable  judg- 
ment of  a  state  court  from  using  it  to  ex- 
tort mon^  from  a  defendant  who  ought  not 
in  equity  and  good  conscience  to  pay  it,  is 
not  a  violation  of  U.  S.  Rev.  Stat.  S  720 
(U.  S.  Comp.  Stat.  1901,  p.  581),  prohibit- 
ing Federal  courts  from  staying  proceedings 
of  a  state  court  or  of  its  ofBoers,  since  such 
an  injunction  acts  on  the  person  of  the  judg* 
ment  plaintiff,  and  not  upon  the  state  court 
or  its  officers.  National  Surety  Co.  v.  State 
Bank  <  C.  C.  App.  8th  C.)  394 

19.  The  national  courts,  sitting  in  equity, 
ei  L.  R.  A. 


have  the  same  jurisdiction  and  powr  to  re- 
strain judgment  plaintifTs  in  unomsviim- 
able  judgments  of  the  state  courts  from  us- 
ing them  to  extort  money  from  defendants 
who  ought  not  to  pay  them,  that  they  have 
to  enjoin  such  plaintiffs  in  like  judgments 
of  the  Federal  courts.  Id. 

20.  The  existence  of  a  remedy  at  law  in 
the  state  courts  to  prevent  ''.he  enforcement 
of  an  unconscionable  ju^ment  of  a  stiite 
court  does  not  deprive  a  Federal  court  hav- 
ing jurisdiction  of  the  parties  hy  reason  cf 
diverse  citi7.enship  from  enjoining  the  col- 
lection of  such  judgment,  where  there  is  no 
adequate  remedy  at  law  in  the  Federal 
courts.  Id. 

Notes  and  Bbuvs. 

Courts;  jurisdiction  of  superior  court; 
jurisdiction  by  consent;  waiver  of  jurisdic- 
tion of  subject-matter.  740 

District;  jurisdiction  to  enjoin  execution 
of  judgments  of  justice  of  peace.  782 

Effect  of  subsequent  change  upon  juris- 
diction once  acquired;  jurisdiction  of  courts 
of  equity  over  nuisances;  judicial  notice  of 
existence  of  local-option  law.  160 

Jurisdiction  of  controversies  between  ap- 
plicants for  purchase  of  public  lands;  ex- 
clusive jurisdiction  of  Land  Department  un- 
til issuance  of  patent.  234 

Objection  to  jurisdiction  of  court  which 
questions  sufficiency  of  petition,  as  a  demur- 
rer; effect  of,  to  give  court  jiiriadictifm  over 
person  of  defendant  so  pleading.  S20 

Right  of  rourt  of  appeals  to  control  dis- 
cretion of  trial  judge  m  sending  ease  to  au- 
otber  court.  ^  3fl 

Right  to  appoint  receiver  in  aid  of  exeju- 
tion;  liglit  to  remove  proceeding  ..ir  ap- 
pointment of  receiver  to  Federal  court; 
method  of  reviewing  state  court's  decision ; 
right  of  Federal  court  to  enjoin  proceeain^ 
under  judgment  in  state  court;  constitu- 
tional requirement  of  full  faith  and  credit; 
right  to  challenge  jurisdiction  of  court  wlien 
judgment  thereof  is  invoked  defoLtant 
in  oUier  hvit.  719 

Following  decisions  of  courts  of  oM-er 
state  where  contract  made  or  to  be  per- 
formed; on  questions  of  commercial  law. 

194 

Federal;  jurisdiction  to  punish  intimida- 
tion of  colored  voter  at  stale  election.  438 

Jurisdiction  of  Federal  court  to  enjoin 
unconscionable  judgment  uf  »tate  c:iurt.  39(1 

Federal ;  binding  effect  of  decision  of  state 
court  in  replevin  suit  on  Fcdt-r-.i'  court  in 
subsequent  suit  upon  replevin  bond;  right 
of  Federal  court  to  determine  for  itself 
cjaestions  of  general  law,  public  policy,  and 
construction  of  oontracts.  *  2S4 

COVEHAlfT. 

Time  of  Running  of  Statute  of  Limit*. 

tions  against  Action  on,  see  Lijc- 

iTATioN  py  Actions,  3. 
1.  An  assignee  is  not  deprived  of  the 
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benefit  of  a  covenant  of  warranty  in  a 
conveyance  of  real  estate  by  the  fact  that 
he  is  not  named  in  the  covenant,  if  assigns 
are  named  in  the  habendum  clause  of  the 
deed.    Wiggins  v.  Pender  (N.  0.)  772 

2.  The  reconveyance  of  land  deedwl  with 
a  coven"nt  of  warranty  by  way  of  iiiortgiige 
containing  lilce  covenants  will  not  prevent 
an  action  on  the  original  covenants  in  favor 
of  one  who  purcluuses  at  the  foreclosure  sale. 

Id. 

3.  Tliat  no  real  assets  had  descended  to 

the  heirs  of  one  who  warranted  the  title 
to  real  estate  will  not  prevent  the  recovery 
of  a  judgment  against  his  administrator  for 
breach  of  the  covenant.  Id. 

4.  Assignees  of  one  who  has  taken  a  deed 
to  real  estate  with  covenant  of  warranty 
which  does  not  include  assigns  cannot  rely 
on  the  covenant  to  prevent  the  original  grant- 
or from  reclaiming  the  land  because  of  the 
invalidity  of  Ms  grant;  at  least  they  cannot 
if  there  was  no  assignment  of  the  benefit 
of  the  covenant  to  them.  Smith  t.  Ingram 
(N.  C.)  878 

XoTES  ASD  Briefs, 

Covenant;  deed  containing  warranty  to 
granted,  but  not  to  assigns;  right  of  as- 
signs to  maintain  action  on  covenant;  run- 
ning with  the  land.  773 

Of  warranty;  in  deed  of  married  woman; 
estoppel  by ;  warranty  to  man  and  his  heirs 
without  word  "assigns;"  right  of  assignee 
or  tenant  to  rebut;  covenants  for  quiet  en- 
jo^nnent  and  warranty  running  with  the 
land.  878 

CRIMINAI.  I.AW. 

Constitntionality  of  Statute  Subjecting 

Prosecuting  Witness  to  Payment  <^ 

Costs,  see  Costs. 
Conviction    for    Manslaughter  under 

Information  Charging  Murder,  see 

Indictment,  etc. 
Criminal  Trespass,  see  Tbespass. 
8ee  also  Evidence;  Tbial, 

1.  The  uttering  as  true  of  a  forged  mort- 
gage and  a  forged  note,  which  the  mort- 
gage purports  to  secure,  at  one  time  and  to 
the  same  party,  is  a  single  act,  and  consti- 
tutes only  one  offense,  and  a  conviction  on 
an  indictment  for  uttering  the  mortgage  is 
a  bar  to  a  subsequent  conviction  for  utter- 
ing the  note.   State  v.  Moore  (Minn.)  819 

2.  The  granting  of  a  new  trial  after  con- 
viction of  a  lower  offense  than  is  charged  in 
tlie  indictment  will  not  authorize  a  convic- 
tion of  the  offense  originally  charged,  un- 
der a  statute  providing  that  no  person  can  be 
subjected  to  a  second  prosecution  for  a  pub- 
lic offense  for  which  he  has  onoe  been  pros- 
ecuted and  acquitted.  Id. 

3.  A  constitutional  right  cannot  be 
waived  by  the  defendant  or  his  counsel  in 
a  felony  case,  but  a  statutory  right  may  be 
waived.    Queenan  v.  Territory  {Okla.)  324 

4.  Where  four  sentences  in  misdemeanor 
cases  are  imposed  against  the  same  person 
on  the  same  day,  each  one  after  the  first 
61  L.  H.  A. 


providing  that  the  term  of  service  should 
begin  to  run  at  the  expiration  of  the  time 
Hxed  by  those  preceding,  the  convict  is  not 
entitled  to  be  discharged  from  custody  until 
he  has  served  the  &ggr^&te  time  fixed  by 
the  four  sentences.  Simmons  t.  Georgia 
Iron  &  Coal  Co.  (Ga.)  730 

Notes  and  Brikfs. 

As  to  Costs  of  Prosecution,  see  Costs. 
See  also  FOBaEBY. 

Criminal  law;  power  of  defendant  in  crim- 
inal case  to  waive  disqualification  of  juror; 
what  constitutes  a  "jury;"  right  of  state 
to  change  or  dispense  with  jury  system; 
ri^ht  of  territory  to  provide  for  trial  oth- 
er than  common-law  jury;  who  competent 
as  jurors.  326 

Right  of  state  to  split  crime  and  prose- 
cute it  in  parts;  uttering  of  forged  mort- 
age and  forged  note  at  one  time  and  to  the 
same  paity  as  single  crime;  conviction  upon 
indictment  for  uttering  mortgage  as  bar  to 
sub.se<iuent  indictment  for  uttering  note. 

810 

DAMAGES. 

On  Dissolution  of  Injunction,  see  In- 

.Tt)KCTION,  8. 

1.  An  indignity  need  not  be  done  to  one 
in  the  presence  of  a  number  of  people,  in 
order  to  entitle  the  person  wronged  to  re- 
cover damR<res  for  the  humiliation  and  dis- 
grace suffered.  Kansas  City,  Ft.  S.  ft  M. 
R.  Ca>.  v.  Little  (Kan.)  122 

2.  Damages  are  recoverable  for  depriva- 
tion of  intellectual  enjoyment  and  for  men- 
tal suffering,  resulting  from  the  breach  of 
a  contract.    Lewis  v.  Holmes  (La.)  274 

3.  In  computing  damages  for  the  breach 
of  the  contract  of  a  fashionable  milliner  to 
furnish  the  dresses  for  the  trousseau  of  a 
bride  of  wealth  and  high  social  standing,  the 
court  will  take  into  consideration,  not  alone 
the  disappointment  of  the  bride  in  not  hav- 
ing the  dresses  in  time  for  the  wedding,  and 
her  mortification  and  humiliation  in  going 
to  her  husband  unprovided  with  a  suitable 
trousseau,  but  also  the  fact  that  entertain- 
ments had  been  planned  in  her  honor  on  her 
wedding  tour,  and  at  her  arrival  at  the  home 
of  her  husband,  which  entertainments  she 
would  have  to  forego  for  want  of  the  dresses. 

Id. 

4.  In  assessing  the  damages  for  the 
maintenance  of  a  nuisance  in  the  neighbor- 
hood of  a  residence,  the  jury  may  look  to 
such  injury  as  occurs  to  the  use  of  the  prop- 
erty as  a  residence,  taking  into  considera- 
tion the  discomfort  and  annoyance  which 
the  owner  has  suffered  from  the  nuisance. 
T^iiiaville  &  N.  Terminal  Co.  v.  Jacobs 
(Tenn.)  188 

5.  Counsel  fees  incurred  in  defending  the 
title  cannot  be  included  in  the  damages  to 
be  awarded  for  breach  of  warranty  of  real 
estate,  unless  the  covenantor  has  been  noti- 
fied to  come  in  and  defend.  Wiggins  t. 
Pender  (N.  C.)  772 

6.  A  railroad  company  is  liable  for  all 
damages  which  are  the  direct  and  proxi- 


Digitized  by 


Google 


988 


Danoeuour  iNBTKUHEKTALiTiBft— Deeds. 


mate  result  of  its  refusing  to  recdve  fmit 
for  transportation,  and  cannot  limit  its  lia- 
bility to  such,  only,  as  resttlt  from  unrea- 
sonable delay  in  the  transportation.  Ma- 
thio  V.  Boutbem  R.  Co.  (S.  0.)  824 

7.  The  measure  of  damages  in  an  ac- 
tion by  an  administrator  for  the  negligent 
killing  of  his  intestate,  recovery  in  which 
will  1^  a  general  asset  of  the  estate  applica- 
ble to  payment  of  debts  and  administration 
ezpensesi  is  the  pr^oit  cash  value  cf  tbe 
estimated  reasonable  net  earnings  and  ac- 
quisitions of  deceased  for  the  period  of  his 
natural  expectancy  of  life  at  the  time  im- 
mediately preceding  his  death.  Florida  C. 
ft  P.  R.  Co.  V.  Sullivan  (0.  C.  App.  fith  C.) 

410 

PnnltlTe. 

8.  Exemplary  or  punitive  dams^ee  may 
be  awarded  where  a  wrong  has  in  it  the  ele- 
ment of  n^ligence  which  is  gross  or  wan- 
ton,  or  wilfully  oppressive.  Kansas  Oi^. 
Ft  B.  ft  M.  R.  Co.  V.  little  (Kan.)  122 

9.  Exemplary  damages  may  be  reooTered 
for  the  expulsion  of  a  passenger  from  a  train 
before  arriving  at  his  destination,  because 
by  the  rules  of  tbe  company,  unknown  to  tTie 
passenger,  tlie  train  is  not  scheduled  to  stop 
at  sucn  station,  where  the  passenger  has 
relied  on  the  representation  of  tiie  ticket 
a^ent  that  the  train  would  stop  at  such  sta- 
tion. Id. 
Condemnatlom    or     depreeiatioH  la 

vmlne  bj  einlneat  domain. 

10.  No  injuries  are  contemplated  in  the 
original  condemnation  of  a  right  of  way 
for  a  canal  for  which  damages  must  be  al- 
lowed, except  such  as  necessarily  arise  in  the 
proper  construction  of  the  work.  Mullen  v. 
Lake  Drnmmond  Canal  ft  W.  Co.  (N.  C.) 

833 

11.  Substantial  damages  may  be  awarded 
an  abutting  owner  whose  property  is  cut 
off  from  access  to  the  street  oy  the  use  of  it 
as  a  roadbed  by  a  railroad  company,  pend- 
ing the  elevation  of  its  tracks,  which  may  in- 
clude actual  loss  of  rent,  depreciation 
of  rental  value,  permanent  injury  to  build- 
ings from  tbe  jar  of  passing  trains,  in- 
jury to  the  sidewalk,  and  the  cost  of  keep- 
ing horses  employed  in  his  business,  of  which 
no  use  can  he.  made  while  the  tracks  are  in 
the  street.  McKeon  v.  New  Yoric,  N.  H. 
&.  H.  R.  Co.  (Conn.)  -730 

12.  In  determining  the  damages  to  be 
be  awarded  an  abutting  owner  because  of  the 
temporary  occupation  of  a  street  with  rail- 
road tracks,  the  fact  may  be  considered  that, 
by  reason  of  the  elevation  of  the  tracks 
above  the  grade  of  the  street,  puddles  of  wa- 
ter from  rain  and  melting  snow  were 
formed  on  the  sidewalk  to  the  inconvenience 
of  such  owner.  Id. 

13.  There  is  no  abuse  of  discretion  on  the 
part  of  the  trial  court  in  limiting  an  abut- 
ting owner  who  sues  for  injuries  to  his  bus- 
iness by  the  unreasonable  closing  of  a  street 
to  a  period  of  three  months  after  the  street 
is  reopened  in  showing  the  difference  in  prof- 
its brtween  the  times  when  the  street  was 
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open  smd  closed.  Lund  v.  St.  Paul,  H.  ft 
H.  R.  Co.  (Wasli.)  50O 

Notes  as  d  Bbibs. 

Damages;  measure  of,  for  nuisance 
created  in  o^ration  of  madiinery;  where 
cause  susceptible  of  removal.  188 

For  failure  to  perform  contract  within 
stipulated  time;  from  what  time  damages 
are  due;  duty  to  minimize  damages;  mm* 
tal  anguish  and  suffering;  deprivauon  of  in- 
tellectual enjoyment.  274 

Punitive;  for  wrongful  ejection  of  passoi- 
ger;  in  case  of  gross  nwlig^ee;  allowance 
for  humiliation  and  insult;  mental  anguish. 

124 

Measure  of,  at  law  and  in  equity.  301 

DAITOEBOUS  IHSTRUMENTAU- 
TIES. 

Nc^ligmce  of  Persons  Selling,  see  Nbq- 
UOCNCB,  1,  2. 

DEATH. 

Right  of  Administrator  to  Sue  in  For- 
eign State  for  Recovery  of  Dam- 
ages, see  CoNFUCT  or  Laws,  4. 

Conflict  of  Laws  as  to  Distributioa  of 
Amount  Recovered  as  Damages, 
see  CoRBTjcT  of  Laws,  3. 

Measure  of  Damages  for  Negligmt  Kill- 
ing, see  Damages,  7. 

Actitm  for  N^isent  Killing;  Admis- 
sibility of  Endence  as  to  Property 
Left  1^  Decedent,  see  EvnwircR^  15. 

Effect  of  Death  of  Plaintiff  after  Issu- 
ance of  Execution,  see  Levt  aitd 
Seizubb. 

Sufficiency  of  Alle^tion  as  to  Death, 
see  Pi£ADmG,  6. 

Nonresident  aliens  may  maintain  the 
action,  under  statutes  authorizing  actions 
to  recover  damages  for  injuries  caus- 
ing death,  for  the  benefit  of  certain  of  the 
reutlves  of  decedent,  to  be  brought  by  all 
tbe  parties  entitled  thereto,  or  1^  any  one 
or  more  of  them  for  the  ben^t  of  all.  Bon- 
thron  v.  Phcenix  Light  ft  F.  Co.  (Arix.)  563 

Nonts  AND  Bexetb. 

Effect  of  the  death  of  one  of  the  parties 
after  judgment  upon  remedy  by  execution. 

S53 

DEOZJI.BATIOMS. 

As  Evidence,  see  Evidence,  &-S. 

DEEDS. 

Conflict  of  Laws  as  to  Privy  Exam- 
ination of  Married  W<muii,  sec 

Conflict  of  Laws,  7. 
Covenants  in,  see  Covenant. 
Estoppel  by  Void  Deed,  see  Estotpel, 

1-3. 

Notes  and  Bbiets. 

Deed ;  of  married  woman ;  conflict  of  taws 
as  to;  covenant  of  warranty  in.  878 

Construing  habendum  and  warranty  of, 
together.  778 
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DEMUBBEB. 

See  PusAomu,  8,  9. 

SEBOXirr  AND  DISTBXBVnOH. 

1.  Where,  upon  foreclosure  of  a  deed  of 
trust  given  to  a  husband  and  wife  to  secure 
loans,  the  husband  bids  in  the  property,  and 
is  permitted  to  credit  the  amount  of  the  loan 
on  the  bid,  the  wife's  money  is  traced  into 
the  proper^  bo  that  her  beirs  can  claim  an 
inttn^t  in  it   Johnston  t.  Johnston  (Mo.) 

166 

2.  Persons  who  wait  seven  years  after 
the  deed  is  foreclosed  before  asserting  their 
claim  to  the  share  of  a  deceased  wife,  in 
property  bid  in  under  a  deed  of  trust  given 
to  secure  money  loaned  by  her  and  her  hus- 
band, during  which  time  money  has  been 
loaned  by  a  third  person  on  security  of  the 
whole  property,  in  ignorance  of  their  claim, 
will  be  subordinated  to  the  rights  of  rach 
person.  Id. 

DIBECTIOH  OF  VERDICT. 

See  Trial,  16. 

DISCHAROE. 

Of  One  Joint  Tort  Feasor  by  Release 
of  the  Other,  see  Releabb,  1,  2. 

DI80RDERZ.T  PEBaOHS. 

Authoritjr  of  Municipal  Corporations  to 
Punish,  see  Munioipai.  Cobpoka- 
TIOHS,  1,  2. 

Notes  and  Bbieps. 
Disorderly  persons;  who  are.  763 

DIVORCE. 

Validity  of  Contract  between  Husband 
and  Wife  to  Secure  Dtvoree,  see 
Contracts,  7. 

DOCK. 

See  Whabves. 

Notes  akd  Bbiefs. 

Dodcs;  liability  of  owner  of,  for  injury 
to  vessel  caused  by  defect  in.  950 

DOCinOBNTABT  EVXDEHCE. 

See  EvmBHCi^  4,  S. 

DOGS. 

Injuries  from,  see  Anuals,  1,  2,  Notes 
Ann  Bbibfs. 

DOWER. 

A  wife  is  not  barred  of  her  dower 
rights  in  her  husband's  property  at  his  death 
by  baring  executed  a  void  contract  for  di- 
vorce.  Palmer  v.  Palmer  (Utah)  641 

DBAimi  AND  SEWERS. 

Notes  and  Bbiefs. 

Duty  and  liability  of  munioipality  with 
respect  to  drainage.  673 

DUE  PROCESS. 

See  CoNBTlTUTXoirAl.  Law,  5,  6. 
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EASEMENTS. 

Canal  Right  of  Way  as  Constituting  a 
Mere  Easement,  see  Canals,  1. 

Notes  aud  Bbiefs. 

Easements;  appurtenant;  passing  with 
the  land.  938 

EJECTMENT. 

Judgment  in,  as  Bar  to  Subsequent  Suit 
in  Equity  to  Compel  Removal  of 
Buildli  ng  on  Land   Involved,  see 

Judguent,  2. 
Necessity  that  Complaint  Demand  such 
Equitable  Relief  as  may  be  Neces- 
sary to  Enforce  the  Judgment  when 
Rendered,  see  Pleading,  5. 
Error  in  striking  out  a  prayer  for 
equitable  relief  in  an  action  to  recover  pos- 
session  of   real   property   must  be  cured 
by  appeal,  and  does  not  justify  plaintiff  in 
proceeding  with  his  execution,   and  then 
bringing  another  suit  for  equitable  relief 
when  bis  cxeeution  proves  inadequate.  Hohl 
V.  Sugo  (N.  Y.)  226 

Notes  and  Bbux-s. 

Ejectment;  judgment  in,  as  bar  to  subse- 
qvent  ftetion.  227 

ELECTIONS. 

See  VoTEBS  and  ELBcrnons. 

EMINENT  DOMAIN. 

Assessment  of  Permanent  Damages  for 
Injuries  to  Adjoining  Land  by  Wid- 
ening of  Canal,  as  Constituting  a 
Statutory  Condemnation,  see  Can- 
als, 2. 

Measure  of  Damages  for  Taking  or  In- 
juring Property,  see  Dauaoes,  10- 
13. 

Who  mky  axwolse  xiclit. 

1.  A  corporation  is  for  a  private,  and  not 
for  a  public,  purpose,  and  is,  therefore,  not 
entitled  to  exercise  the  right  of  eminent  do- 
main, which  is  authorized  to  develop  and  use 
the  water  power  of  a  river  and  generate  elec- 
tric, or  other  power,  light,  or  heat,  and  util- 
ize, transmit,  and  distribute  it  for  its  own 
use,  or  the  use  of  oth«r  individuals  or 
corporations,  and  the  mere  fact  that  its 
charter  recognizes  it  as  an  "internal  im- 
provement company"  is  immaterial.  Falls- 
burg  Power  &  Mfg.  Co.  v.  Alsunder  (Va.) 

129 

For  what  pnrpose. 

2.  Land  needed  for  an  addition  to  a  free 
library  building  which  is  located  in  a  pub- 
lic park  may  he  taken  under  statutory  au- 
thority to  exercise  the  right  of  eminent  do- 
main to  secure  land  for  a  park.  lAird  v. 
Pittsburg  (Pa.)  332 

3.  A  library  does  not  cease  to  be  public, 
so  as  to  prevent  the  taking  of  property  by 
eminent  domain  for  its  enlaigement,  by  the 
fact  that  one  half  of  its  directors  are  ap- 
pointed by  private  persons,  where  it  is  lo- 
cated on  public  land,  and  the  public  ap- 
points the  other  half.  Id. 

4.  The  rule  permitting  Uie  ooquidtlon 
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of  an  easement  by  the  payment  of  perman- 
ent damages  for  injuries  done  to  adjoining 
property  by  the  construction  of  a  public 
work  is  anplieaUe  in  favor  of  canal  oompa- 
niea.  Mullen  v.  lake  Drummond  Canal  & 
W.  Ca  (N.  C.)  833 

6.  The  right  to  use  a  canal  for  the  con- 
veyanbe  of  water  may  be  appropriate  under 
the  right  of  eminent  domain.  Salt  Lake 
City  T.  Salt  Lake  City  Water  ft  E.  F.  Co. 
(Utah)  848 

Additional  burdens. 

(I.  Injury  caused  to  abutting  property  by 
the  original  establisliment  of  the  grade  of  a 
street  is  as  much  within  the  prohibition  of 
a  constitutional  provision  that  property 
shall  not  be  taken  or  damaged  for  public  use 
without  compmsation  as  that  caused  by  sub- 
sequent changes  of  grade.  I<eaB  t.  Butte 
(Mont.)  601 

7.  The  temporary  occupation  of  a  high- 
way with  rails,  by  a  railroad  company,  for 
its  convenience  while  elevating  its  roadbed 
to  abolisli  a  grade  crossing  over  a  highway, 
entitles  the  abutting  owner  in  whom  resides 
the  fee,  and  whose  access  to  and  from  his 
property  is  thereby  destroyed,  to  compensa- 
tion. McKeon  v.  New  York,  N.  H.  &.  H.  R. 
Co.  (Conn.)  730 

8.  The  state  cannot,  under  its  police  pow- 
er, authorize  a  railroad  company  to  utilize 
a  public  highway  as  its  roadbed  while  it  is 
elevating  its  tracks  to  abolish  a  grade  cross- 
ing without  making  compensation  for  de- 
struction of  the  access  of  the  abutting  own- 
er in  whom  reaidea  the  fee.  Id. 

9.  Injury  to  other  abutting  owners  by 
the  deposit  in  the  street  by  n  railroad  com- 
pany, whose  right  of  way  abuts  thereon,  of 
machinery  and  building  materials  while  it 
is  engaged  in  elevating  its  tracks,  in  the  ex- 
ercise of  due  care  and  only  for  a  reasonable 
time,  does  not  entitle  such  owners  to  com- 
pensntion.  Id. 

NOTGS  AND  BBIKIB. 

Constriiction  of  eminent  domain  act;  rule 
that  where  two  public  uses  can  stand  to- 
gether without  impairment  of  one  by  the 
other  they  must  stand.  640 

Right  of  electric-light  companies  to  exer- 
cise; expediency  of  exercise  of  right  to  be 
determined  by  legislature;  what  corpora- 
lions  arc  puUie  so  as  to  be  entitled  to  ex- 
ercise. 129 

Exercise  of,  to  secure  land  for  free  public 
library  In  park;  under  authority  to  take 
land  for  park.  333 

ENTIRETT  OF  CONTRACT. 

See  Contracts,  12. 

EQUAL  PROTEOTIOH. 

See  C0N8TITUTK>NAI.  LAW,  2-4. 

EQUITT. 

Equitable     Jurisdiction     of  Federal 

Courts,  see  Courts,  8-lS. 
1.  A  prayer  for  equitable  relief  in  an  ac- 
tion to  recover  real  property  is  properly 
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stricken  out  when  facts  are  not  stated  which 
entitle  plaintiff  to  such  relief.  Haht  v. 
Sugo  (N*.  Y.)  228 
2.  The  principle,  "He  who  comes  into 
equity  must  do  so  with  clean  hands,"  repels 
a  complainant  only  when  his  iniquity  ocm- 
sists  of  wrongful  conduct  in  the  acta  or 
transactions  wnich  raise  the  equity  he  aeAa 
to  enforce.   Trice  v.  Comstoek  (G.  C.  App. 


8th  C.) 


78 


KOTES  AND  BBIEFS. 


Equity;  right  to  equitable  relief  where 
remedy  at  law  inadequate;  where  injury,  if 
relief  granted,  would  be  greater  than  cor- 
responding benefit.  141 

Refusal  of,  to  aid  complainant  in  obtain- 
ing inequitable  advantage,  though  bued  on 
claim  valid  at  law.  I6S 

When  maxim,  "He  who  comes  into  equi^ 
must  come  with  dean  hands,"  applies.  170 

ESTATE  BY  ENTIBETT. 

See  HCSBAND  AND  WiFE,  5,  6. 

ESTOPPEIh 

By  Judgment,  see  Judgment,  1,  2. 

1.  A  void  deed  cannot  estop  the  grantor 
from  reclaiming  the  land  granted.  Smith 
v.  Ingram  (N.  C.)  8T8 

2.  A  married  woman  who  has  undertaken 
to  convey  real  estate  without  the  formali- 
ties prescribed  b^  law  is  not  estopped  from 
reasserting  ber  title  to  the  property  by  plac- 
ing the  grantee  in  possession,  and  permit- 
ting him  to  make  valuable  improvements. 

Id. 

3.  When  the  deed  of  a  married  woman 
fails  because  of  failure  to  subject  her  to 
private  examination,  as  required  by  statute, 
it  is  ineffectual  for  all  purposes,  and  can- 
not be  relied  on  as  an  est(^pel  or  ground  for 
recovery  in  any  subsequent  controversy. 

Id. 

Noiva  Aim  Briefs. 

Estof)ptil;  of  insurance  company  to  plead 
invalidity  of  policy  in  violation  of  law,  in 
suit  thereon;  where  premiums  have  been 
paid  and  used  by  company.  335 

To  deny  negotiability  of  note;  as  against 
bona  lide  holder.  335 

Of  parties  who  have  submitted  to  final 
adjudication  in  one  court  to  contest  after- 
ward in  other  forum  decision  rendered;  of 
agent  to  assert  title  adverse  to  principal ; 
where  property  has  been  illegally  acquired. 

255 

By  acquiescence  by  complainants  in 
wrongs  committed  by  defendant.  232 

By  judgment  at  law  to  recover  possession 
of  land  on  which  party  wall  erected,  to 
maintain  subsequent  suit  in  equity  for  re- 
moval of  wall.  226 

Of  married  woman;  by  covenant  of  war- 
ranty in  deed.  878 

EVIDENCE. 

1.  Under  a  ^^eral  denial  in  an  action 
for  negligence  in  keeping  a  street  closed 
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for  the  construction  of  a  bridge  for  an  im- 
rcasonable  time;  evidenfee  is  admissible  as 
to  tbe  condition  of  the  steel  and  coal  mar- 
kets, as  tending  to  show  that  the  delay  was 
caused  by  eireumstancefc  over  which  the  de- 
fendant had  no  control.  Lund  t.  St.  Paul, 
M.  &  M.  R.  Co.  (Wash.)  606 
Z.  A  witness  cannot  be  permitted  to  tes- 
tify as  to  stfttementfi  by  third  persons  that 
they  had  had  carnal  intercourse  with  the 
prosecuting  witness  prior  to  the  commission 
of  the  alleged  rape  upon  her,  in  a  prosecu- 
tion for  such  offense.   Lee  t.  State  (Tex.) 

004 

Bwden  of  proof. 

3.  If  an  administrator  seeks  to  be  dis- 
ciurged  from  his  official  liability  to  pay  over 
to  the  estate  an  antecedent  deM  due  by  him 
to  his  intestate  on  account  of  his  insolvency 
and  total  inabili^  to  pay  the  same,  the  bur- 
den is  upon  him  to  establish  that  fact.  Re 
Howell  (Neb.)  313 
Doonmeatary  evldenee. 

4.  A  lease  void  because  not  complying 
with  the  statute  of  frauds,  although  it  does 
not  vest  an  estate  for  the  term,  is  admis- 
sible evidence  to  prescribe  the  rent  and  the 
rights  of  the  parties  and  all  things  save 
duration  of  the  tenancy.  Arbenz  t.  Exley, 
W.  A  Co.  (W.  Va.)  957 

5.  The  treasurer  of  a  corporation  cannot 
escape  the  ijrobative  effect  of  entries  in 
books  which  it  is  his  duty  to  keep,  showing 
that  a  sale  of  stock  which  he  claims  to  have 
made  to  ether  oflicers  of  the  company  was  in 

•fact  made  to  the  corporation  itself, — espe- 
cially where  he  was  acting  for  the  company 
in  the  acceptance  of  drafts  which  were  paid 
out  of  its  aasetSj  and  the  checks  which  he 
received  for  his  stock  were  drawn  by  other 
oflicers  of  the  corporation  against  its  fun^. 
Hall  v.  Henderson  (Ala.)  621 
Deelarstloas  mad  atatememia. 

6.  The  elapsing  of  a  couple  of  minutes 
between  the  accident  and  the  making  of  a 
declaration  will  not  exclude  from  evidence, 
upon  the  question  of  the  cause  of  the  acci- 
dent, a  declaration  by  an  employee  of  a  rail- 
road company,  whose  legs  were  cut  off  by  a 
car,  and  who  was  found  lying  between 
planks  forming  a  hand-car  stand,  that  he 
stumbled  over  the  planks.  Murray  v.  Bos- 
ton &  M.  R.  R.  (N.  H.)  405 

7.  A  declaration  by  an  injured  person 
as  to  cause  of  accident  is  not  excluded  from 
evidence  as  part  of  the  res  geatce  because  in 
form  of  u  narrative,  and  made  in  answer  to 
a  question.  Id. 

8.  Tile  owner  of  a  wharf  is  bound  by 
statementa  of  one  who  is  ostensibly  in 
charge  of  it,  as  to  the  depth  of  water  in  the 
adjoining  dock.  Garfield  &  P.  Coal  Co.  v. 
Rockland-Rock  port  Lime  Co.  (Mass.)  046 
Opinion  evldenee. 

0.  On  a  trial  for  murder,  where  insanity 
is  interposed  as  a  defense,  a  nonexpert  wit- 
ness, aiter  testifying  to  the  acts,  conduct, 
and  appearance  of  the  defendant,  may  state 
whether  such  acts,  conduct,  and  appearance 
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impressed  him  as  being  rational  or  irra- 
tional. Queenau  v.  Territory  (Okla.)  324 
Relevancy  and  materiality. 

10.  The  title  to  engines  cannot  be  proved 
by  evidence  of  general  reputation  as  to  who 
owns  them.  Louisville  and  N.  Terminal  Co. 
V.  Jacobs  (Tenn.)  188 

11.  On  a  trial  for  murder,  where  the  de- 
fense of  insanity  is  interposed,  the  import- 
ant issue  to  be  determined  is  tbe  sanity  or 
insanity  of  the  defendant  at  the  time  of 
the  commission  of  the  homicide;  but  it  is 
permissible  to  rec^ve  evidence  as  to  the 
condition  of  his  mind  both  before,  and  for 
a  reasonable  period  after,  that  time,  as  tend- 
ing to  show  his  mental  condition  at  the 
time  of  the  homicide.  Queenan  v.  Territory 
(Okla.)  324 

12.  Upon  a  prosecution  for  rape  alleged  to 
have  been  committed  by  means  of  a  sham 
marriage,  evidence  of  marriage  of  defend- 
ant  to  another  woman  a  few  months  later 
may  be  considered  by  the  jury  in  passing  up- 
on the  intention,  purpose,  and  motive  of  de- 
fendant with  regard  to  the  ceremony  through 
which  he  procured  the  consent  of  the  pros- 
ecuting witness  to  sexual  intercourse.  Lee 
v.  «tate  (Tex.)  904 

13.  That  defendant  abducted  the  woman 
whom  he  subsequently  married  is  not  ad- 
missible on  a  prosecution  for  rape  by  means 
of  a  sham  marriage  ceremony.  Id. 

14.  Statements  made  by  the  managers  of 
"coolers"  maintained  for  supplying  local 
butchers  by  corporations  engaged  in  prepar- 
ing meat  for  the  trade,  and  by  solicitors  In 
negotintiiig  sales  to  the  trade,  as  to  reasons 
for  prices  and  the  method  of  billing  goods, 
are  adniiiiHible  in  evidence  upon  the  ques- 
tion wlirtlier  or  not  their  principals  have  en- 
tered into  an  unlawful  combination  in  re- 
straint of  trade.  State  ex  rel.  Crow  t. 
Armour  Packing  Co.  (Mo.)  464 

15.  In  an  action  instituted  by  a  widow 
for  the  homicide  of  her  husband,  caused  by 
the  negligent  oi>eration  of  a  train  of  cars 
by  a  railroad  company,  evidence  going  to 
xhow  that  the  drceneed,  at  the  time  he  was 
killed,  left  no  estate  or  property,  was  inad- 
missible. Brunswick  &  W.  R.  Co.  v.  Wig- 
gins (Ga.)  518 

16.  To  entitle  evidence  that  other  ves- 
sels have  used  a  dock  without  injury,  to 
any  weight,  in  an  action  to  recover  for  in- 
jury to  a  vessel  from  a  defective  dock,  it 
should  appear  tliat  they  were  of  tbe  same 
length,  breadt)i,  and  flatness  as  the  vessel 
injured  therein,  and  that  they  were  as  heav- 
ily loaded  as  she  was.  Oarfield  A  P.  Coal 
Co.  v.  Rockland-Rockport  Lime  Co.  (Mass.) 

946 

Weisht  and  snAoleney. 

17.  Evidence  that  witness  knew  defend- 
ant, and  saw  "them"  going  to  a  hotel  late 
at  night,  does  not  sufficiently  identify  the 
prosecuting  witness,  so  as  to  make  evidence 
that  a  woman  was  seen  in  the  room  with  de- 
fendant admissible  upon  a  prosecution  for 
rape  alleged  to  have  been  effected  by  a  sham 
marriage.    Lee  v.  State  (Tex.)  904 
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18.  The  jury  may  infer  Uiat  a  brakeman 
proceeding  in  the  night  towards  a  switch 
which  he  is  required  to  set  would  do  so  in  an 
ordinarily  prudent  manner,  and  Snd  from 
such  inference  that  he  was  in  the  exercise 
of  due  care,  in  the  absence  of  evidence  to  the 
contrary.  Murray  v.  Boston  &  M.  R.  R. 
(N.  H.)  495 

19.  Direct  evidence  is  not  necessary  to 
show  due  care  on  the  part  of  a  brakeman  at 
the  time  of  an  accident  by  which  he  is  in- 
jured. Id. 

Notes  and  Bbiefs. 

Evidence;  presumption  in  favor  of  legis- 
lative declaration  that  particular  use  is  pub- 
lic 129 

Presmnption  of  exercise  of  ordinary  care 
by  person  injured;  admissibility  of  state- 
ment by  person  injured  as  part  of  res  geata; 
disci'ettOQ  of  judge  as  to  admitting.  496 

Burden  of  proof  to  show  cause  of  death  of 
insured  person;  where  poHnr  provides  that 
death  must  result  from  accidental  means  in- 
dependent of  all  other  causes.  461 

Burden  of  proof  to  sustain  defense  of  in- 
nocent purchaser.  178 

In  action  on  insurance  poli<7;  burden  of 
proof  on  plaintiff  to  establish  amount  of  re- 
covery. 768 

Parol;  admissibility  to  show  intuition  of 
testator.  061 

Parol  evidence  to  prove  independent 
agreement  between  parties  to  contract,  195 

In  prosecution  for  negligent  homicide.  298 

Admissibility  of  evidence  as  to  sanity  of 
defendant  both  before  and  after  commission 
of  crime.  325 

Of  habits  and  customs  of  notary  in  pro- 
testing paper;  presumption  that  oflScer  per- 
formed his  duty.  901 

Of  acts  and  declarations  of  agent;  admis- 
sibility as  against  principal ;  of  one  party 
to  conspiracy  to  maintain  prices  as  evidence 
sgainst  all.  468 

EXECtmOK. 

Right  to  Bring  Second  Action  where 
Judgment  in  First  Action  Cannot 
be  Enforced  hy   Execution,  see 

^ECTMKKT. 

1.  I^cfcndant  in  an  action  to  recover  real 
property  brought  to  compel  the  removal  of 
a  permanent  wall  erected  on  plaintiff's  prop- 
erty cnnnot,  upon  motion,  he  required  to  re- 
move the  wall,  when  the  return  of  the  exe- 
cution states  that  it  is  impracticable  for  the 
sheriff  to  remove  it.   Hahl  T.  Sugo  <N.  Y.) 

226 

2.  Tlie  rendition  of  a  money  judgment 
and  award  of  execution  does  not  exhaust  the 
court's  jurisdiction,  but,  in  case  the  execu- 
tion is  returned  unsatisfied,  it  may  entertain 
an  application  for  a  receiver  to  impound  the 
debtor's  assets  as  a  proceeding  auxiliary  to 
the  primary  snit.  Phelps  v.  Mutual  Reserve 
Fund  L.  Asso,  {C.  0.  App.  6th  C.)  717 
61  L.  R.  A. 


Notes  and  Bbxets. 

See  also  Levy  and  ^exxobx. 

Execution;  effect  of  the  death  ai  me  of 
the  parties  sifter  judgment  upon  the  remedy 
by.  353 

EXECUTORS    AND  ADMHTISTBA- 

TORS. 

Right  of  Administrator  to  Sue  in  For- 
eign State  for  Recovery  of  Dam- 
ages for  Wrongful  Deaui,  see  GoN- 
FXICT  OP  Laws,  4. 

Debt  Due  by  Administrator  to  Deced- 
ent; Burden  of  Showing  Inability 
to  Pay,  see  Evidence. 

Limitation  of  Actions  against  Represen- 
tatives of  Deceased  Officer  of  Cor- 
poration, see  Ldutation  of  Ac- 
tions, 4. 

1.  The  heir,  and  not  the  administrator, 
is  the  proper  one  to  bring  an  action  to  de- 
clare a  resulting  trust  in  land,  although  it 
arises  out  of  the  bidding  in  of  property  cov- 
ered by  a  deed  of  tmst  ^ven  to  secure  a  loan 
of  money,  a  part  of  which  was  advanced  by 
tho  ancestor.  Johnston      Johnston  (Uo.) 

166 

2.  One  who  is  indebted  to  a  person  who 
dies  intestate,  and  who  afterwards  becomes 
administrator  of  his  creditor's  estate,  if  he 
be  solvent  and  able  to  pay  the  debt  at  the 
time  of  his  ap^intment,  or  at  any  time  dur- 
ing the  admmistratirai  of  his  office,  and  be- 
fore his  final  settlement  and  discharge,  will 
be  required  to  pay  over  to  tho  estate,  in 
cash,  the  amount  of  his  antecedent  debt.  Re . 
Howell  (Neb.)  313 

3.  An  administrator  who  is  inddited  to 
his  intestate  will  be  permitted  to  turn  over 
the  evidence  of  his  uncollectible  debt  to  his 
successor  and  will  be  discharged  from  his 
oihcial  liabili^  therefor,  where  at  the  time 
of  his  appointment  he  was  hopelessly  insol- 
vent, ana  remained  so  during  all  the  time 
of  his  administration  and  up  to  and  includ- 
ing the  time  of  his  final  settlement.  Id. 

Notes  and  Bai£rs. 

Right  of  administrator  appointed  in  one 
state  to  sue  in  another  state  for  negligent 
killing  there  of  his  intestate;  at  what  ^aoe 
must  administrator  aeoount;  chose  in  action 
as  part  of  estate;  power  of  legislature  to  in- 
vest foreign  administrator  with  right  to 
sue;  effect  of  difference  in  laws  of  descent 
and  distribution  in  the  two  states.  411 

Liability  of  administrator  and  his  sure; 
ties  for  debt  owing  by  the  former  to  the  es^ 
tate  of  his  intestate  where  administrator  is 
hopelessly  insolvent.  313 

EXEMBULXr  DAMAGES. 

See  Dauageb,  8,  9. 

EXPLOSIONS. 

Liability  of  Municipal  Corporation  for 
Explosion  of  Steam  Boiler  under 
Sidewalk,  see  McnidPAL  Oobpoba- 
TIONS,  0-9. 

Of  Boiler,  as  Raisins  Fresumptfoa  of 
Negligence,  see  Nequqehce,  4. 
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EXTENSION  OF  TIME. 

As  Disdmrging  Surety,  see  Pbiitozfal 

AND  SCBBTT,  1,  2. 

FEDERAX.  COURTS. 

See  C0VBT8. 

FIRE. 

XdRbi1it7  of  Tenant  for  Rent  in  Case  of 
Destruction  of  Leased  Building,  see 
Landlohd  and  Tenant,  2, 4. 

FIRE  ESCAPES. 

Dn^  to  Construct,  see  BniLDnras. 

Liability  of  Employer  tor  Injuries  Re- 
sulting from  Failure  to  Construct, 
see  Mastkb  and  Sebvant,  7. 

Notes  and  Bbiets. 

Fire  escapes ;  duty  to  provide;  where  stat- 
ute requires  them;  right  to  await  direction 
of  commissioner ;  duty  at  common  law ;  land- 
lord's Anty  where  property  in  possession  of 
tenant.  163 


FORFEITURE. 

Under  Insurance  Politnr,  see  Insubance, 
20-23. 

FOROERT. 

Conviction  for  Uttering  Forged  Mort- 
gage, as  a  Bar  to  Subsequent  Con- 
viction for  Uttering  Note  at  Same 
Time,  see  Cbiuinal  Law. 

Notes  and  Bbiefs. 

Whether  the  forgery  of  diiTerent  instru- 
ments at  one  time  constitutes  but  one,  or 
more  than  one,  crime:  —  (I.)  Uttering; 
(II.)  possession  of  foraed  instrument; 
(in.)  forging,  and  utterug  forged,  instru- 
inentB;  (IV.)  forgwy.  819 

FORMER  JEOPARDY. 

See  Criuinal  Law. 

FORMER  RECOVERY. 

See  Judghent,  1,  2. 


FRAUD. 


Notes  and  Bbibts. 


Fraud;  what  oonstitutes  notice  of;  what 
necessary  to  establish.  633 
Lc^l  fraud;  necessity  <d  mraml  turpitude. 

178 

What  constitutes  actionable  deosit;  mere 
silenoe.  305 

FREIGHT. 

See  Cabbiebs,  0-12. 

GARNISHMENT. 

Garnishee  as  Necessary  Partr  to  Suit  to 
Enjoin  Garnishment  Proceedings, 
see  Action  ob  Suit,  8. 

Restraining  Prooeedings  in  Garnish- 
ment, see  Injcnctiox,  2. 

Of  individual  Intuwt  of  Partner  in 
Claim  Due  I^rtnership,  see  Fabt- 
NBRaHZP,  3. 

The  defense  of  a  suit  to  reoow  dam- 
61  L  R.  A. 


ages  from  a  police  officer  for  assault  wfalle 
Acting  in  the  line  of  his  duty,  under  an 
adverse  judgment  in  which  he  would  be 
liable  to  an  arrest,  is  necessary,  so  as  to 
bring  a  claim  for  legal  servioes  rendered 
thoefn  within  an  reception  of  claims  for 
necessaries  in  a  statute  foibidding  the  gar- 
nishment of  wages.  Fisher  t.  Shea  (Me.) 

667 

NOTKB  AKD  BBIEFB. 

tiamishraent;  of  debtor  of  partnership  to 
reach  interest  of  principal  debtor  in  part- 
nmhip;  garnishment  as  plea  in  abatement. 

767 


GAS. 


Notes  and  BBicrs. 


Gas ;  mandamus  to  compel  supply  63 

GRADE  OF  STREET. 

Establislnncnt  of  Grade  of  Street  as  En- 
titling Abutiii^  Owners  to  Com- 
pensation, see  I^UHENT  Domain,  6. 


CORPUS. 

Presumption  on  Appeal  that  Person 
Claimed  to  hnvc  oeen  lUegaUy  De- 
tained was  Produced  in  Court  at 
Time  of  Hearing,  see  Appeal  and 
Erbor,  8. 

Jurisdiction  of  Judge  of  City  Court  to 

Issue  Writ,  see  Coubtr,  6,  6. 
Applicattility  of  Rules  of  Pleading  in 
Habeas   Corpus   Proceedings,  see 
Fleadino,  I. 

1.  The  fact  that  the  averments  of  a  |>eU- 
tion  for  habeas  corpus,  which  it  is  claimed 
show  the  detention  to  bo  illegal,  are  mnde 
"on  information  and  belief,"  ia  no  ground 
for  quashing  the  writ  or  refusing  to  issue 
it;  especially  where  the  application  is  made 
by  a  person  other  than  the  one  alleged  to  be 
restrained  of  his  liberty.  Simmtms  v.  Geor- 
gia Iron  ft  Coal  Co.  (Qa.)  730 

2.  While  there  is  no  precedent  for  issu- 
ing a  writ  of  habeas  corpus  directed  to  a 
corporation  as  such,  yet  where  a  writ  is  di- 
rected to  a  corporation,  "and  its  offleers, 
ngents,  and  employees,"  and  one  or  more  of 
such  persons  respond  by  producing  the  body 
of  the  person  detained,  the  irr^tilarity  in 
the  address  of  the  writ  will  be  no  ground  for 
refusing  to  investigate  the  cause  of  the  de- 
tention. Id. 

3.  Although  a  judffe  may  have  no  author- 
ity to  issue  a  writ  of  habeas  corpus  directed 
to  a  perscHi  holding  another  in  custody  be- 
yond certain  territorial  limits,  yet.  There  he 
does  issue  the  writ  thus  directed,  and  the 
respondent  obeys  its  mandate  by  producing 
into  court  the  person  detained,  a  plea  that 
the  court  had  no  jurisdiction  to  issue  the 
writ  should  be  overruled,  and  the  cause  of 
the  detention  inquired  into.  id. 

4.  While  a  motion  to  quash  a  writ  of  ha- 
beas corpus  may  be  made  for  want  of  suffi- 
cient alfq^tions,  the  better  practice  when 
the  person  detained  fai  before  the  court  is  to 

^nquire  into  the  eaus«>  nf  tlie  rest-raini,  and 
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pass  such  order  as  fhe  justice  of  ttie  ease 
requires.  Id. 

-  5.  While  the  writ  of  habeas  corpus  is  a 
"writ  of  right,"  it  does  not  issue  as  a  mat- 
ter of  course,  but  only  when  the  application 
therefor  contains  allegations  which,  if  true, 
would  authorize  the  discharge  of  the  person 
held  in  custody.  Id. 

Notes  and  Bxibfb. 

Habeas  corpus;  as  civil  proceeding.  740 

KACKBCAH. 

Grant  to,  by  Railroad  Company  of  Ex- 
clusive Right  to  Solicit  Patrons 
at  Station,  see  Cixaaaa,  1. 

NOTBS  AKD  BbIEFS. 

Uadcs;  right  of  railroad  or  depot  com- 
pany to  disraiminate  between  nackmen; 
right  of  hadunoi  to  enter  station  without 
consent  of  company;  injunction  to  restrain. 

141 

KIOHWATS. 

Temporary  Occ^ation  of  Highway, 
Sleaaure  of  Damages  to  Abutting 
Owner,  see  Daicaoes,  11-13. 

Establishment  of  Grade  (rf  Street  as  En- 
titling Abutting  Owners  to  Com- 

nsation,  see  Euinent  Douain,  6. 
0  Compensation  for  Temporary 
Occupation  of  Highway,  see  EutN- 
ENT  Domain,  7-9. 
Closing  of,  for  Purpose  of  Constructing 
Bridge,  as  Constituting  a  Nuisance, 
see  :Nuisange8,  6. 
See  also  Fudlio  Iiitbovements. 

1.  Delay  in  the  construction  of  a  bridge 
becpuse  of  inability  to  procure  the  necessaiy 
steel  work,  which  has  been  ordoed  from  the 
best-equipped  plant  in  tiie  countiy  for  fur- 
nishing such  work,  but  whieh  plant  cannot 
fill  the  order  because  of  strikes  and  labor 
troubles,  does  not  render  the  one  who  has 
undertaken  to  construct  the  bridge  liable  for 
injuries  caused  by  the  continued  obstruction 
of  tJie  street,  where  there  ie  nothing  to  show 
that  the  material  could  have  been  procured 
from  any  other  source  any  quicker.  Lund  v. 
St.  Paul,  M.  &  M.  R.  Co.  (Wash.)  506 

2.  One  to  whom  a  municipal  corporati(Xi 
has  delated  the  rig^t  to  dose  a  street  for 
the  purpose  of  ecmstincting  a  new  bridge  is 
liable  for  injuries  caused  by  audi  closing 
only  when  the  munidpality  itself  would  be. 

Id. 

3.  The  liability  of  one  who  has  contract- 
ed to  furnish  the  steel  work  for  a  bridge  to 
respOTid  -to  the  builder  for  delay  in  comply- 
ing with  tbe  contract  cannot  be  considered 
in  an  action  by  abutting  owners  against  the 
builder  for  injuries  resulting  from  keeping 
the  street  closed  for  an  unreasmiabla  time. 

Id. 

Notes  and  BRrFFS. 

Highways;  obstruction  of,  rendering  ac- 
cess to  pTopeiiT'  inconvenient;  right  to  re- 
cover damages  for.  506 

Right  of  individual  or  corporatitm  to  ac- 
61  L.  B.  A. 


quire  exolitsive  use  of,  for  private  purpose; 
right  of  abutting  owner  to  oijoin  use  of, 
with  consent  of  municipality.  141 

Right  to  lay  water  pipes  in.  76 

Liability  of  municipal  corporation  for  in- 
juries to  travelers  caused  by  persons  using 
space  under  street.  583 

Temporaiy  occupation  of,  by  trades  of  rail- 
road company  while  elevating  railroad  to 
avoid  grade  crossing;  company  as  agent  of 
the  state  where  work  done  in  obedience  to 
order  of  state;  devated  railroads  as  addi- 
tional burden  upon;  innuitm  of  propcarly  1^ 
taking  man's  frontage  on  street;  doauig 
street  during  repairs;  necessity  M  apecia! 
damages.  730 

Lumber  piled  in  street  as  obstruction;  in- 
jury to  Ix^  stopping  temporarily  in  street 
when  returning  from  play.  611 

Right  to  compensation  for  injuries  caused 
by  first  grading  of  street.  601 

Duty  of  dty  to  keep  in  good  condition. 

435 

Right  of  traveler  upon,  to  assume  that 
highway  is  safe;  liability  of  city  for  injury 
on  due  to  violation  of  ordinance;  injuxy  to, 
by  explosion  under  sidewalk ;  what  necessary 
to  make  prima  facie  case;  joint  liability  ^ 
city  and  propOTty  owner;  necessity  that  d,^ 
have  notioo  of  danger.  584 

HOMESTEAD. 

Amount  in  Controversy  in  Suit  to  Re- 
strain Seizure  of,  see  Coubts,  3. 

HOMICIDE. 

Oonvietion  for  Manalanghter  under  In- 
formation Charging  Murder,  see 
Imuomnr,  bto..  1. 

1.  A  bicTde  rider  who  unintentionally 
collides  with  a  pedestrian,  thereby  causing 
his  death,  cannot  be  convicted  of  man- 
slaughter under  a  statute  permitting  such 
conviction  in  case  of  unintentional  killing 
while  the  slayer  is  engaged  in  an  unlawful 
act,  where,  although  he  was  grossly  n^Ii- 
gent  in  riding  at  an  excessive  speed,  with- 
out ^ving  any  warning  by  bell  or  otherwise 
of  his  approach,  he  was  doing  nothing  pro- 
hibited by  law,  there  being  no  ordinance  or 
statute  r^fulating  the  nding  of  bi<7ales. 
Johnson  V.  State  (Ohio).  277 

2.  In  a  prosecution  for  manslaiighter, 
wherein  the  stete  relies  for  conviction  <m 
the.  ground  that  the  deceased  was  killed  un- 
intentionally while  the  slayer  was  in  the 
commission  of  an  unlawful  act,  it  must  be 
shown  that  the  alleged  unlawful  act  is  pro- 
hibited by  law;  and  it  is  not  Bu£Bdent  to 
establish  that  such  act,  so  engaged  in,  was 
a  crime  at  common  law,  or  one  en  gross  utd 
culpable  n^ligence.  Id. 

Notes  akd  Briefs. 

Homicide;  right  of  juror  to  render  ver- 
dict of  manalanghter  where  evidence  shows 
murder.  246 

What  constitutes  manslaughter;  negli- 
gent killing  vliile  doing  unlawful  Mt; 
gross  negligence  as  unlawful  act;  death 
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from  grosH  negligence  in  performing  lawful 
act.  280 
Negligent  homicide: — (I.)  Scope:  {II.) 
general  rules;  (IIL)  distbiotion  between 
different  dmeea  of  the  crime;  (IV.)  appli- 
cation of  rules  to  particular  classes  of  neg- 
Ugenee:  (a)  in  the  use  of  ways  and  streets; 
(b)  in  the  managtonent  of  railways,  loco- 
motives, etc.;  (c)  in  the  navigation  and  the 
management  of  vessels:  (1)  generally;  12) 
under  particular  statutes;  (d)  in  practis- 
ing medicines,  surgery,  etc.:  (1)  the  Eng- 
lisn  doctrine;  (2)  the  rule  in  the  United 
States;  (e)  in  failure  of  duty  to  depend- 
ents: (I)*  parent  and  child;  (2)  husband 
and  wife;  (3)  other  relationships  and  re- 
lations; (f)  in  other  miscellaneous  matters ; 
(V.)  negligent  homicide  under  Texas  Code; 
(YI.)  neoessiW  that  negligent  act  shall  be 
per3<mal;  (VII.)  effect  of  negl^ence  of 
others  contributing;  (Vni.)  application  of 
doctrine  of  contributory  negligence;  (IX.) 
pleading  and  practice;  (X.)  conclusion,  277 

BUSBAMD  AND  WIFJB. 

Right  of  Defendant  to  Object  to  Joinder 
of  Husband  and  Wife  as  Parties 
Plaintiff,  see  Aonozr  ob  Suit,  5. 

Appealability  of  Order  Reversing  and 
Modifying  a  Judgment  as  to  Ali- 
mony, see  Appeal  and  Ebbob,  2. 

Conflict  of  Lawa  as  to  Enforcement  of 
Contract  between  Husband  and 
Wife  for  Procurement  of  Divorce, 
see  Conflict  of  Laws,  1. 

Conflict  of  Laws  as  to  Privy  Examina- 
tion of  Married  Woman,  see  Con- 
flict OF  Laws,  7. 

Impairment  of  Vested  Rights  by  Stat- 
ute Empowering;  Court  to  Modifj^ 
Judgment  for  iJimony,  see  Conaxi- 
tutional  Law,  1. 

Validity  of  Contract  between,  to  Secure 
Divorce,  see  Coktbacts.  7. 

Barrii^  of  Dower  by  Void  Contract  for 
Divorce,  see  Doweb. 

1.  A  woman  may  enter  into  a  partner- 
ship agreement  with  her  husband,  under 
statutory  authority  to  acquire,  own,  and 
dispose  of  property  to  the  same  extent  sb 
her  husband  ina^  do,  and  to  make  contracts 
and  incur  liabilities  to  the  same  extent 
as  if  unmarried.  Hoaglin  v.  Henderson 
(Iowa).  756 

2.  A  common-law  marriage  is  not  ef- 
fected where  a  man,  without  any  intent  of 
ocmsummating  a  marriage,  procures  the  con- 
sent of  a  woman  to  casual  and  occasional 
cohabitation  by  means  of  a  sham  marriage, 
■he  living  at  the  home  of  her  parents,  and 
not  with  Dim,  and  he  never  holding  her  out 
to  the  world  as  his  wife.  Lee  v.  State 
(Tex.)  904 

S.  A  gift  of  money  by  a  man  to  his  wife 
makes  it  her  separate  estate  as  between 
tJiem  or  their  privies  in  blood  or  estate, 
where  no  rights  of  creditors  are  involved. 
Johnston  v.  Johnston  (Mo.)  166 

4.  Mon^  entering  into  a  loan  for  which 
61  L.  R.  A. 


a  note  and  trust  deed  are  made  to  husband 
and  wife  may  be  found  to  be  the  property 
of  the  wif^  where  the  husband  signed  an 

account  of  the  items  in  the  loan,  which 
stated  that  she  advanced  that  amount,  the 
loan  is  for  a  period  of  two  years,  and  he 
made  no  attempt  to  collect  it  when  due,  nor 
until  after  her  death,  although  he  states 
that  the  note  was  made  to  himself  and  wife 
in  order  to  make  provision  for  her  by  sur- 
vivorship in  case  he  predeceased  her.  Id. 

6.  Estates  by  entirety  may,  under  the 
Missouri  statutes,  be  created  in  personal  as 
well  as  in  real  property,  and  between  hus- 
band and  wife  as  welt  as  between  strangers. 

M. 

6.  An  estate  by  entirety  is  not  created 
by  the  giving  of  a  note  secured  by  deed  of 
trust  to  a  hiisband  and  wife  jointly  to  se- 
cure repayment  of  a  loan,  a  portion  of  which 
was  advanced  each,  where  by  statute  a 
man  has  no  control  of  his  wife's  property; 
and  it  is  inunaterial  that  she  knew  of,  and 
consented  to,  the  form  of  the  security.  Id. 

Notes  ard  Bbiefs. 

Husband  and  wife;  rif^bi  to  become  part- 
ners. 757 

Right  of  wife  to  her  personal  savings  and 
profits  in  domestic  management;  husband 
purchasing  property  in  his  own  name  with 
wife's  funds  as  trustee  for  wife;  estates  by 
entirety;  note  payable  to  husband  and  wife; 
right  m  survivor  to,  on  death  of  other.  168 

Deed  by  married  woman ;  estoppel  of,  by 
covenant  of  warranty  in;  conflict  of  laws 
as  to  contracts  of;  necessity  that  husband 
join  in  conveyance;  failure  to  privily  ex- 
amine wife.  878 

Vested  right  in  alimony;  wife's  inchoate 
right  to  dower  as  vested  right;  constitu- 
tionality of  statute  permitting  modification 
of  decree  for  alimony;  subsequent  change 
in  circumstances  of  parties  as  affecting 
judgment  for  alimony;  alimony  as  debt. 

'  801 

Validity  of  agreement  for  divorce;  con- 


flict of  laws  as  to.  043 
L^^l  services  rendered  wife  as  necessa- 
ries. 667 
Criminal  liability  of  husband  for  neglect 
of  wife,  causing  death.  292 


nrCOMPETEHT  PERSONS. 

An  unmarried  woman,  who  is  an  imbecile, 
and  incompetent  to  testify,  cannot  institute 
and  prosecute  a  proceeding  in  bastardy, 
under  a  statute  giving  the  right  to  institute 
such  a  proceeding  to  "any  unmarried 
woman."  State  ex  rel.  Yilek  v.  Jehlik 
(Kan.)  26S 

nrDIOTMENT,  IMFOBMATIOir,  AHD 
OOMPI.AINT. 

1.  An  information  charging  murder  is 
sufficient  to  sustain  a  prosecution  for  man- 
slaughter. People  v.  McFarlone  { Cal. )  245 

2.  A  conviction  of  manslaughter  may  he 
austafaied,  althou^  the  eridence  establishes 
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murder  on  a  second  trial  of  an  indictonent 
for  murder  upon  which  there  was  a  convic- 
tion of  mannaughter  at  the  former  trial, 
which  was  Bet  aside  and  a  new  trial  granted, 
where  the  evidence  does  not  prove  a  case 
where  the  verdict  must  be  for  murder  or 
acquittal  as  justifiable  homicide.  Id. 

Notes  and  Bbiefb. 

Indictment;  charging  negligent  homicide; 
form  of.  298 

niFAirrs. 

Notes  and  Briefs. 

Infants;  question  as  to  contributory  neg- 
ligence of;  negligence  of  others  as  to;  right 
o^  to  recover  for  personal  injuries  thou^ 
trespassers.  120 

Injury  to,  in  highway.  611 
Legal  services  rendered  to,  as  necessaries. 

567 

Criminal  liability  for  neglect  of,  causing 
death.  S90 

nrJITNCTION. 

Amount  in  Controversy,  see  Coubtb,  3. 

In  Federal  Coiirts  Staying  Proceedings 
in  State  Courts,  see  ConBTS,  17. 

In  Federal  Courts  Restraining  Enforce- 
ment of  Unconscionable  Judgment 
of  State  Court,  see  Coubts,  18-20. 

Restraining  Illegal  Sale  of  Intoxicating 
Liquors,    see    Intoxicating  Li- 

QUOBS,  1. 

1.  A  railroad  company  is  entitled  to  an 
injunction  restraining  hsckmen,  hotel  run- 
ners, and  baggagemen  from  congregating  in 
and  about  the  entrances  to  its  stotiont  so  as 
to  interfere  with  the  ingress  and  egress  of 
passengers  and  employees,  although  it  has 
no  right  to  oomplam  of  the  obstruetion  ol 
the  public  walks  adjacoit  to  such  entrances, 
which  does  not  interfere  with  such  ingress 
and  ^^ress.  Donovan  t.  Pennsylvania  Co. 
(C.  C.  A.  7th  C.)  140 

2.  A  suit  in  equity  nta^  be  maintained 
to  enjoin  a  judgment  creditor  from  prose- 
cuting a  multiplicity  of  proceedings  in  gar- 
nishment to  subject  the  wages  of  laborers, 
mechanics,  and  clerks,  which  are  absolutely 
exempt  by  law  from  attachment,  execution, 
and  garnishee  process,  to  the  payment  of 
his  judgment.  Sicver  t.  Union  P.  R.  Co. 
{TSA.)  SIO 

3.  The  removal  of  water  mains  upon 
which  there  are  seventeen  fire  hydrants 
maintained  at  public  expense  from  a  section 
where  there  is  no  demand  for  fire  protec- 
tion, and  but  one  private  consumer,  to  an- 
other part  of  the  city,  will  not  be  enjoined 
at  the  suit  of  such  consumer,  although  his 

{)roperty  will  be  thereby  rendered  prftctieal- 
y  valueless  for  the  purpose  for  which  it 
was  improved,  where  the  removal  is  made 
with  the  permission  of  the  city  after  it  has 
determined  that  the  public  welfare  will  be 
best  subserved  thereby.  Asher  v.  Hutchin- 
son Water,  L.  ft  P.  Co.  (Kan.)  52 

4.  An  affidavit  for  injunotioit  in  these 
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words,  "I  swear  that  all  the  facts  contained 
in  the  fori^ing  petition  are  true,"  is  suffi- 
cient, Speyrer  v.  Miller  (La.)  781 
6.  An  order  requiring  a  bond  to  he  givoi 
in  favor  of  eaeh  oi  several  defendants  in  an 
injunction  suit  is  not  complied  with  b^  giv- 
ing bond  in  favor  of  the  defendants  jointly. 

Id. 

6.  An  injimction  must  be  dissolved 
where  the  amount  in  which  bond  should  be 
given  has  not  been  fixed  by  the  judge,  and 
cannot  be  saved  hy  invocation  of  the  doe- 
trine  that  on  injunction  will  not  be  dis- 
solved where  it  appears  that  another  writ 
could  be  sued  out  immediately.  Id. 

7.  Tlie  practice  of  including  in  one  in- 
junction several  separate  setsures  made  by 
creditors  between  whom  there  is  no  privity 
is  not  to  be  encouraged,  and  can  be  sanc- 
tioned only  in  hi^tuy  exceptional  cases, 
where  evidently  no  inconvenience  can  be  oc- 
casioned to  the  defendants  in  injunction, 
and  no  complication  can  possibly  arise.  Id. 

8.  Statutory  damages  on  the  dissolution 
of  an  injunction  will  not  be  allowed  where, 
the  merits  not  having  been  gone  into,  the 
court  cannot  say  that  the  equitable  ronedf 
of  injunction  has  been  abused.  Id. 

Notes  and  Bbibfs. 

Injunction;  to  prevent  cutting  of  water 
pipes.  63 

To  restrain  ^forcement  of  unconscion- 
able jud^ent;  where  judgment  defendant 
hod  meritorious  defense;  unavoidable  acci- 
dent preventing  making  of  defense;  what 
constitutes  meritorious  defense;  jurisdio- 
tion  of  Federal  court  to  enjoin  unconscion- 
able judgment  of  state  court;  where  remedy 
at  law  adequate.  396 

To  restrain  repeated  garnishments  of  ex- 
empt wages.  320 

Right  to,  where  grant  of  will  create 
greater  wrong  than  it  is  intended  to  rem- 
edy; where  damages  are  merely  nominaL 

227 

To  prevent  \nuite  and  preserve  property 
pending  determination  of  title.  231 

By  abutting  property  owner  against  use 
of  street  with  oonsent  of  municipality;  ef- 
fect of  adequate  remedy  at  law;  right  to, 
where  injury  therefrom  would  be  greater 
than  benefit;  to  restrain  cabmen  from  en- 
tering railroad  station  to  solicit  patronage. 

141 

Against  execution  of  judgments ;  by  other 
court  than  that  from  which  writ  issued;  in- 
8ufficien(7  of  affidavit,  or  failure  to  fix 
amount  of  bond;  effect  of;  misjoinder  of 
parties  defendant.  782 

To  enjoin  enforcement  of  judgment  by 
Federal  court  to  restrain  proeeedings  In 
state  court.  720 

Amount  in  ^spute  in  case  of  injnnoiion 
against  enforcement  of  liens  or  claims 
against  specific  property: — (I.)  Injnne- 
tions  in  favor  of  debtors:  (a)  against  the 
sale  of  exempt  pr<R>erty;  (&)in  otner  eases; 
(II.)  Injuneti<ni8  m  favor  of  third  parties: 

Digitized  by  Google 


Insanii't— Imborasok. 


007 


(a)  daimantfl  of  properly;  (6)  mortgagees 
and  other  lienors;  (111.)  uniting  intensts 
of  several  parties;  (IV.)  suminary.  781 

INSAMTTT. 

l!^vidence  as  to,  see  Evidencb,  11. 

nrsTBUCTioirs. 

To  Jury,  see  Tbiai^  12-18. 

INSURANCE. 

Liability  of  Directors  for  Misconduct, 
see  COBFOBATIONS. 

Time  of  Running  of  Statute  of  Umita- 
tions,  in  Action  against  Policy 
Holders  of  Insolvent  Mutual  So- 
ciety, see  Limitation  of  Ao- 
tiojSs,  2. 

Specific  Performance  of  Contract  to  In- 
sure, see  Specifio  FEBFOBiuircB, 
1.  2. 

1.  An  Rpplication  for  insurance,  on  a 
single  sheet  containing  at  the  bottom  a 
promitaory  note  Intended  to  secure  assess- 
ments, is  a  single  contract  of  which  the  re- 
moval of  the  note  is  a  material  alteration, 
ao  that  it  is  void,  even  in  the  hands  of  a 
bona  fide  holder,  although  the  note  is  writ- 
ten below  a  perforated  line,  if  the  general 
appearance  of  the  paper  is  such  that  the 
applicant  is  not  guilty  of  negligence  in  sign- 
ing it.   Rochford  V.  McGce  (S.  D.)  335 

2.  A  contract  by  which  an  insurance 
company  loaning  money  on  the  security  of 
a  paid-up  policy  issued  by  it  may,  at  Its 
option,  require  a  surrender  of  the  poliqr  for 
its  cash  value  upon  default  in  payment  of 
the  loan  or  interest  thereon,  is  void.  New 
York  L.  Ins.  Co.  t.  Guny  (Ky.)  268 

3.  The  requirement  in  a  policy  of  insur- 
ance against  loss  by  the  accidental  dis- 
duirge  of  an  automatic  fire  extinguishing 
apparatus,  that  assured  must  use  all  rea- 
sonable means  to  save  and  preserve  the 
property  insured,  refers  to  care  to  be  taken 
after  an  accidental  discharge  of  the  appara- 
tus, and  not  to  care  to  prevent  an  accident. 
Wertheimer^Swarts  Shoe  Co.  v.  United 
States  Casualty  Co.  (Mo.)  766 
Imtcrest  Im  proaaeds, 

4.  A  member  of  a  fraternal  beneficiary 
society  has  no  such  interest  or  property  in 
the  proceeds  of  a  certificate  therein  as  will 
impress  such  proceeds  with  a  trust  in  favor 
of  his  estate  or  his  creditors.  Warner  v. 
Modern  Woodmen  of  America  (Neb.)  603 

5.  No  equitable  rights  accrue  to  eithei 
the  creditors  or  the  estate  of  a  deceased 
member  of  a  fraternal  beneficial  association 
whose  certificate  is  payable  to  his  heirs 
where  he  dies  without  leaving  heirs  or  des- 
ignating any  other  beneficiary  and  there  is 
no  one  in  existence  who,  under  the  rules  of 
tlie  association  could  become  such  benefi- 
ciary :  and  the  fund  contemplated  by  the  cer- 
tificate will  revert  to  the  society.  Warner 
v.  Modern  Woodmen  of  America  (Neb.) 

603 

6.  Failure  to  effect  a  change  of  benefici- 
ary in  a  mutual  benefit  oertifioatfl,  because 
01  L.  R.  A. 


of  refusal  of  the  one  in  whose  favor  it  was 
issued  to  surrender  the  old  one,  gives  him 
no  right  to  the  proceeds  as  against  the 
claim  of  the  one  in  whose  favor  the  new 
certificate  was  to  be  issued,  where  there  is, 
by  statute  and  the  rules  of  the  society,  an 
lUftsolute  right  to  make  the  change,  and 
everything  required  by  the  rules  is  done  ex- 
cept the  surrender  of  the  old  certificate. 
Lahey  v.  Lahey  (N.  Y.)  701 

7.  The  commencement  of  foreclosure 
proceedings  defeats  the  interest  of  a  mort- 
gagee in  a  policy  of  insurance  on  the  mort- 
gaged property,  containing  a  mortgage 
clause  making  the  loss,  if  any,  payable  to 
the  mortgagee  as  his  interest  might  appear, 
but  providing  that  the  entire  policy  should 
be  void  if,  with  the  knowledge  of  the  insured, 
foreclosure  proceedings  should  be  com- 
menced, although  another  clause  provided 
that  if,  with  the  consent  of  the  company^ 
an  interest  under  the  polii^  should  exist 
in  favor  of  a  mortgagee,  the  conditions 
thereinbefore  contained  should  apply  in  the 
manner  expressed  in  such  provisions  relat- 
ing to  such  interest  as  should  be  written 
upon  or  attached  to  the  policy,  and  there 
was  no  stipulation  attached  which  declared 
that  the  insurance  in  favor  of  the  mortga- 
gee was  subject  to  the  same  terms  and  con- 
ditions as  that  of  the  mortgagor.  Dela- 
ware Ins.  Co.  V.  Greer  ( C.  C.  App.  8th  C. ) 

137 

8.  Where  a  certificate  of  a  fraternal 
beneficial  association  provides  that  payment 
thereof  shall  be  made  only  to  the  family* 
widow,  heirs,  blood  relatives,  affianced  wife, 
or  persons  dependent  upon  the  member,  and 
the  by-laws  of  the  association,  as  well  as 
the  statutes  of  the  state  under  which  it  is 
organized,  contain  the  same  provisions,  the 
death  of  such  member,  without  the  exist- 
ence of  anyone  who  is  entitled  to  be  made  a 
beneficiary  under  his  certificate,  creates  no 
intCTest  in  bis  estate  to  the  fund  mentioned 
therein,  and  his  administrator  cannot  re- 
cover against  the  association  on  such  cer- 
tificate. Warner  v.  Modem  Woodmen  of 
America  (Neb.)  60S 
Cause  of  death,  loM,  or  Injnrr. 

9.  A  prima  fade  case  for  recovery  on  an 
accident  insurance  policy  is  shown  by  proof 
that  insured  died  of  hemorrhage  resulting 
from  an  accidental  fall,  without  the  neces- 
sity of  proving  the  absence  of  any  of  the 
excepted  causes  in  the  policy.  Fetter  v. 
Fidelity  &  Casualty  Co.  (Mo.)  459 

10.  The  fact  that  an  accident  ruptured  a 
kidney  because  of  its  cancerous  condition 
does  not  prevent  the  accident  from  being  the 
cause  of  the  ensuing  death  of  the  injured 
person,  "independent  of  all  otiier  causes," 
within  the  meaning  of  s  polity  of  accident 
insurance  held  1^  him.  Id. 

11.  No  recovery  can  be  had  for  injury  re- 
sulting from  infiammation  of  the  eyes  in 
consequence  of  accidentally  coming  in  con- 
tact with  poison  i;y,  whereby  the  irritating 
poison  was  absorbed  into  the  eye,  under  a 
polt<7  of  insurance  against  th^  effects  of 
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bodily  injury  caused  solely  by  extemal,  vio- 
lent, and  accidental  means,  wherein  it  is 
provided  that  Che  insurance  does  not  cover 
injuty,  fatal  or  nonfatal,  resulting  from  any 
poison  or  infection,  or  from  anything  acci- 
dentally or  otherwise  taken,  administered, 
absorbed,  or  inhaled.  Preferred  Aeci.  Ins. 
Co.  V.  Robinson  (Fla.)  14S 

12.  The  discharge  of  an  automatic  fire  ex- 
tinffuisliing  api>aratus  is  not  caused  by  a 
vilfol  aot,  within  the  meaning  of  an  exemp- 
tion clause  in  a  policy  insuring  against  loss 
caused  by  such  discharge,  where  it  is  due 
to  the  placing  of  brace  rods  attached  to  win- 
dow shutters  upon  the  pipes  so  that,  when 
the  shutters  are  blown  open  by  the  wind, 
the  books  on  the  rods  catch  the  pipes  and 
break  their  connections,  where  there  is  noth- 
ing to  show  knowledge  that  such  n^ligence 
would  reanlt  in  the  disebmrge  of  tlie  pipes. 
Wertheimer^wartB  Shoe  Co.  v.  United 
States  CaBoalty  Ca  (Ho.)  766 

13.  One  insured  against  loss  by  the  acci- 
dental discharge  of  automatie  fire  extin- 
fishers  is  not  guilty  of  negligence  in  fail- 
ing to  instruct  an  emplc^ee  not  to  fasten 
window  shutters  to  the  pipes  of  the  appara- 
tuB,  where  he  is  properly  instructed  how  to 
fasten  them,  and  there  is  nothing  to  cause 
the  employer  to  anticipate  that  they  will  be 
fastened  to  the  pipes.  Id, 

14.  That  an  automatic  fire  extinguisher 
was  disoliarged  by  the  negligent  act  of  the 
injured  or  his  servant  is  not  sufficient  to 
defeat  liability  on  a  polity  insuring  against 
Ion  by  its  accidental  discharge.  Id. 
Wamuitles;  eomdltttnu. 

Iff.  The  mere  fact  that  an  applicant  for 
insurance  is  receiving  a  pension  from  the 
government  for  allc^fed  physical  injuries 
does  not  show  that  he  has  a  bodily  infirm- 
ity, within  the  meaning  of  a  warranty  in 
the  policy.  Black  v.  Travelers'  Ins.  Co.  (C. 
C.  App.  3d  C.)  600 

16.  Good  faith  on  the  part  of  an  appli- 
cant for  insurance  in  denying  the  existoice 
of  a  bodily  infirmity  will  not  prevent  its 
rendering  the  policy  void,  where  the  policy 
expressly  states  that,  if  a  statement  of  its 
nonexistence  shall  be  imtrue  in  any  respect, 
then  the  policy  shall  be  null  and  void. 
Standard  L.  t  Aoci.  Ins.  Co.  t.  Sale  (C.  C. 
App.  6th  C.)  837 

17.  An  applicant  for  life  insurance  may 
be  required  to  warrant  himself  sound  in 
health.  Id. 

18.  The  question  whether  or  not  an  ap- 
plicant for  insurance  was  suffering  from  a 
bodily  infirmity,  within  the  meaning  of  a 
warranty  in  the  policy,  where  he  was  draw- 
ing a  pension  from  the  government  for  ver- 
tigo and  impairment  of  sight  because  of  a 
cannon-shot  wound  in  his  head,  is  for  the 
jury  upon  all  tiie  evidence  of  the  case. 
Black  V.  TrsTelera'  Ins.  Co.  (C.  C.  App.  Sd 
C.)  600 

10.  An  injury  cannot  be  declared,  as  mat- 
ter of  law,  to  be  a  bodily  infirmity,  within 
the  meaning  of  a  warranty  in  a  life-insur- 
ance policy,  without  evidonoe  that  it  affeofcs 
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to  some  extent  the  actual  physical  ocmditian 
of  the  insured.  Id. 
Fovfettwes. 

20.  A  provision  of  a  policy  insuring 
against  loss  by  the  accidenfaaJ  discharge  of 
an  automatie  fire  extinguisher,  that  notice 
shall  be  given  of  "any  Imown  defect"  which 
shall  render  the  system  more  than  usually 
hazardous,  and  that  it  shall  be  immediately 
repaired,  refers  to  defects  in  the  system  it- 
self, and  not  to  those  in  the  fasteners  of 
shutters  on  the  windows  of  the  buildings, 
although  the.  use  of  the  latter  in  a  defective 
condition  may  make  possible  the  breaking 
of  the  apparatus  and  its  consequent  dis- 
charge. Wertheimer-Swarts  Shoe  Co.  v. 
United  States  Casualty  Co.  (Mo.)  766 

21.  The  ctmdition  that  a  poliqy  of  insur- 
ance on  mortgaged  premises  should  be  void 
if,  with  knowledge  of  the  insured,  foreclo- 
sure proceedings  shoxild  be  commenced,  is 
not  limited  to  foreclosure  proceedings  of 
which  the  insured  had  notice  at  the  time 
or  before  they  were  commenced,  but  cov- 
ers all  such  proceedings  of  the  commence- 
ment of  whioi  he  acquired  knowledge  at 
any  time  before  the  loss  occurred.  Dela- 
ware Ins.  Co.  V.  Greer  {C.  C.  App.  8th  C.) 
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22.  The  effect  of  the  mortgage  clause, 
"lota,  if  any,  payable  to  ,  mort- 
gagee, as  his  interest  may  appear,"  or  of 
words  of  nimilar  import,  attacned  to  poli- 
cies of  fire  insurance,  is  to  make  the  mort- 
gagee tiie  simple  appointee  of  ^e  mortga- 
gor, to  receive  the  proceeds  of  the  amount 
of  bis  interest,  and  to  place  his  indemnity 
at  the  risk  of  every  act  and  omission  of 
the  mortgagor  that  would  avoid,  terminate, 
or  affect  the  insurance  of  the  tatter's  inter- 
est under  the  terms  of  the  policy.  Id. 

23.  Surrender  of  the  right  to  extended  in- 
surance for  the  term  earned  by  the  pre- 
miums paid  is  not  effected  1^  the  execution 
of,  and  failure  to  pay,  a  premium  note,  a 
elause  in  which  provides  that  such  failure 
shall  work  a  forfeiture  of  the  polii^,  "ex- 
cept as  to  the  right  to  a  surrender  value  or 
paid-up  policy,  which  may  be  provided  in 
the  policy,"  where  the  policy  provides,  un- 
der the  head  of  surrender  values,  for  either 
a  paid-up  policy  or  attended  insuranoc,  and 
i^tates  that,  in  case  of  a  failure  to  demand 
a  paid-up  policy  within  six  months  after  de- 
fault, the  policy  will  be  extended  without 
reqtiest  or  demand  for  the  time  specified  in 
the  -schedule  annexed.  Drury  v.  New  York 
L.  Ins.  Co.  (Ky.)  7U 

NOTXa  AND  BRIKFa. 

Insurance;  warranly  In  policy  against  ex- 
istenoe  of  bodi^  inflnnily.  601 

Provision  f6r  sorrei^r  of  polity  given 
to  secure  loan  upon  default  in  payment  of 
loan  or  interest;  binding  force  of,  with  ref- 
ermce  to  loan.  268 

Mortgage  clause  in;  effect  of  foreclosure 
on  poli(7;  effect  of  mortgagor's  acts  on 
rights  of  mortguee;  strict  construction  of 
provision  for  forfeiture.  1S7 
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Application  for>  as  oontract;  ind^nite- 
mm  of  oontract  to  insure;  ri^t  to  enforce 
contract  where  property  covered  by  other 
inaurance}  double  insunuice.  361 

Burden  of  proof  to  establish  amount  of 
reoorezy  in  case  of  loss.  708 

Invalidity  of  polic^r  prohibited  by  law; 
fact  that  premiums  have  been  paid  and  used 
by  company  to  estop  it  from  pleading  ultra 
vires  as  defense  to  suit.  335 

Application  of  funds  of  company  by  di- 
rectors to  purdiase  of  interest  of  incorpo- 
rators of  othw  company;  legality  of.  808 

Forfeiture  for  failure  to  pay  premium 
note;  right  to  paid-up  policy;  waiver  of 
right  by  failure  to  pay  interest  and  face  of 
premium  note  at  maturity.  714 

Collateral  attack  on  assMSments;  assess- 
menta  by  assignee  in  bankruptcy;  running 
of  limitations  against  liability  on  premium 
notes;  against  liability  of  officers  for  mal- 
feasance. 922 

Accident  insurance  policy;  necessity  of 
showing  that  accident  was  proximate'  cause 
of  deaMi;  effect  of  false  answer  in  applica- 
tion when  made  in  good  faith ;  unreasonable- 
ness of  conditions  in  policy;  question  for 
court  as  to  whether  statenkents  in  policy 
are  warranties  or  mere  representations; 
good  futh  in  denying  existence  of  bodily  in- 
firmity; temporary  ailment;  concurrence  of 
acdduit  and  existing  disease  to  produce 
death.  337 

Against  accident;  necessity  of  showing 
that  death  resulted  from  accidental  means 
independent  of  all  other  causes ;  physical 
condition  of  insured  contributing  thereto; 
burden  of  proof  as  to  cause  of  death;  what 
constitutes  external  and  violent  means.  481 

Kight  of  administrator  of  deceased  to  pro- 
ceeds of  certificate  in  benevolent  society; 
where  certificate  payable  to  l^al  heirs  and 
no  such  heirs  exist;  procccdB  as  trust  fund 
in  hands  of  society;  where  rules  of  society 
provide  for  payment  only  to  specified  per- 
sons; reversion  of  fund  to  society  for  lack 
of  beneficiary;  rights  of  creditors.  604 

Attempt-  to  change  beneficiary  in  benefit 
certificate;  change  prevented  by  fraud;  equi- 
table relief  in  case  of;  necessity  of  strict 
compliance  with  prescribed  mode  of  chang- 
ing benefldary;  when  beyond  power  of  in- 
STired;  sale  or  tiunsfer  of  rig^t  to  change 
beneficiaiy.  792 

Revocation  of  license;  as  causing  company 
to  cease  doing  business  in  state;  service  on 
foreign  company  by  process  executed  on  in- 
suranoe  commissioner;  service  on  commis- 
sioner after  company  had  ceased  doing  busi- 
ness in  state. 

mroxioATiHO  liquors. 

Application  to  Sales  Made  in  Foreign 
State,  of  Statute  Declaring  Void 
Contracts  for  Sale  of  Intoxicating 
Liquors,  see  Conflict  of  Laws,  6, 
6. 
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Cluuter  Authority  of  Municipality  to 
Establish  Dispensary  for  Sale  of, 
see  HvNiciPAi.  CoBPOBaTtONS,  3. 

1.  The  illegal  sale  of  intoxicating  liquors 
IB  a  public  nuisance,  affecting  the  whole 
community  in  which  the  sale  is  carried  on, 
and  may  be  abated  by  process  instituted  in 
the  name  of  the  state.  Lofton  v.  Collins 
(Ga.)  150 

2.  The  legislature  may  permit  a  town  to 
establish  a  dispensary  for  the  exclusive  sale 
of  ardent  spirits,  although  in  so  doing  it 
may  render  necessary  the  expaiditure  of 
money,  and  ultimately  the  imposition  of  a 
tax.   Farmville  t.  Walker  (Va.)  126 

3.  Public  mtmey  may  be  lawfully  ex- 
pended in  the  regulation  and  control  of  the 
traffic  in  ardent  spirits.  Id. 

Notes  and  Bbiefs. 

Intoxicating  liquors;  sale  of,  as  public 
nuisance;  right  of  municipal  corporation  to 
operate  dispensary;  where  authority  not  ex- 
pressly conferred;  effect  of  local-option  law. 

150 

Conflict  of  laws  as  to  sales  of.  417 
Contj-ol  of  legislature  over  fund  created 
by  licensing  sale  of;  appropriation  of,  to  es- 
tablish homes  for  inebriates.  346 
Conflict  of  laws  as  to  sale  of;  burden  of 
proof  as  to  invalidity  (tf  sale;  when  sale  of 
completed.  419 

JOXMT  TOUT  FEASOR. 

Release  of  One  as  Constituting  a  Dis- 
charge of  All,  see  Release,  1,  2. 

XUDOMEIfT. 

Review  of  Order  Vacating  Default 
Judgment,  see  Appeal  and  Ebbob, 

Infringement  of  Vested  Rights  by  Stat- 
ute Empowering  Court  to  Modify 
Judgment,  see  OoNSTrnmovAL 
Law,  1. 

As  Constituting  a  Contract  within 
Meaning  of  Constitutional  Provi- 
sion Forbidding  Impairment  of  Ob- 
ligation of  Contracts,  see  Con- 
TBACTS,  17. 

Jurisdiction  of  Federal  Court  to  Re- 
strain Enforcement  of  Unconsoion- 
able  Judgments  in  General,  see 
COUBTS,  10,  11,  15. 

Conclusiveness  in  Federal  Courts  of  De- 
cision of  State  Court,  see  Coubts, 
16. 

1.  A  dismissal  of  a  replevin  suit  for 
want  of  prosecution,  with  judgment  for  re- 
turn of  the  property,  after  reversal  by  the 
appellate  court  of  a  judgment  in  plaintiff's 
favor,  and  remanding  of  the  case  for  new 
trial,  is  not  conclusive  as  to  the  title  to  the 
property  in  a  subsequent  suit  on  the  replev- 
in bond.  Gilbert  Use  of  Bishop  v.  American 
Surety  Co.  {C.  C.  App.  7th  C.)  253 

2.  A  judgment  for  plaintiff  in  ao  action 
to  remove  from  plaintiff's  land  a  permanent 
wall  erected  by  defendant,  which  cannot  be 
removed  by  l^al  process,  in  which  action 
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the  plaintiff  asks  only  for  the  relief  appro- 
priate in  A  legal  action  to  recover  real  prop- 
erty, is  a  bar  to  a  subsequent  smt  in  equity 
to  compel  the  removal  of  the  wall,  under 
statutes  establishinff  one  form  of  action,  and 
requiring  the  complaint  to  state  the  facts 
constituting  the  cause  of  action,  and  demand 
the  judgment  to  which  plaintiff  supposes 
hinudf  enUtled.   Hahl  v.  Sugo  (N.T.) 

226 

3.  It  will  be  preBomedf  in  support  of  a 
judgment,  when  questioned  in  another  pro- 
ceeding, that  the  instruments  sued  on  were 
negotiable  if  that  fact  is  esesntial  to  the 
judgment.  Hall  v.  Henderson  (Ala.)  621 
CoUateral  attack. 

4.  A  decision  by  a  court  which,  after 
having  acquired  jurisdiction  of  defendant, 
rendered  a  money  judgment,  and  awarded 
execuluoD,  that,  either  under  its  general  ju- 
risdiction or  by  statutory  authorn;,  it  may 
appoint  a  receiver  in  aid  of  the  execution 
without  further  notice  to  defendant,  is  not 
subject  to  collateral  attack.  Phelps  v.  Mu- 
tual Reserve  Fund  L.  Asso.  (C.  C.  App. 
6th  C.)  717 

5.  A  defendant  appearing  specially  to 
contest  the  jurisdiction  of  the  court  over 
him  for  inauflicient  service  of  process  is 
bound  by  a  judgment  sustaining  it  imtil  it 
is  reversed  by  a  court  of  appellate  jurisdic- 
tion, and  he  cannot  attack  it  in  a  collateral 
proceeding  in  another  court  by  seeking  to 
enjoin  execution  of  the  judgment  fliutlly 
rendered  against  him.  Id. 

6.  A  judgment  in  favor  of  a  receiver 
cannot  be  attacked  coDaterally  when  it  is 
not  void  on  its  face,  on  the  ^ound  that  he 
had  been  discharged  as  receiver  before  the 
rendition  of  the  judgment,  since,  if  he  had 
no  right  or  capacity  to  maintain  the  suit, 
that  should  have  been  set  up  in  defense.  Hall 
v.  Henderson  (Ala.)  621 
Belief  agaiaet;  settlnE  uide. 

7.  The  burden  is  upon  the  moving  party 
upon  motion  to  vacate  a  jud^ent  entered 
by  excusable  default  to  show  diligence  in 
seeking  relief,  and  a  failure  to  do  so  is  ftttal 
to  the  application.  Wheeler  v.  Caator  (N. 
D.)  748 

8.  In  addition  to  a  suSlciait  technical  af- 
fidavit of  merits,  the  moving  party  upon  mo- 
tion to  vacate  a  judgment  entered  hy  excusa- 
ble default  must  set  out  a  defense  which 
goes  to  the  merits  of  the  action,  and  strict 
practice  requires  that  such  showing  of  mer- 
its should  be  made  by  a  proposed  answer, 
verified,  served,  and  filed  with  the  motion. 

Id. 

0.  The  failure  of  an  officer  of  a  state, 
whom  foreign  corpoiutions  are  compelled  by 
the  statutes  of  the  state  to  appoint  their 
agent  to  receive  service  of  process  as  a  condi- 
tion of  doing  business  in  the  state,  to  com- 
ply with  a  statute  which  requires  him  to 
send  a  summons  to  the  defendant,  to  which 
it  ia  directed,  immediately  upon  its  receipt, 
is  not  such  fault  or  negligence  of  the  de- 
fendant corporation  as  will  estop  it  from 
securing  equitable  relief  from  an  unoon- 
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scionable  judgment,  which  it  was  prevented 
from  defeuding  itself  against  by  the  n^lect 
of  the  oflicer.  National  Surety  Co.  v.  State 
Bank  (C.  C.  App.  8th  C.)  394 

10.  A  defense  to  the  merits  embodied  in 
an  affidavit  merely,  and  not  in  a  proposed 
verified  answer,  upon  motion  to  vacate  a 
judgment  entered  by  excusable  default,  is  a 
substantial  compliance  with  the  rule  require 
ing  a  defense  on  tiie  merits  to  be  shown,  and 
may  be  accepted  by  the  trial  court,  in  its 
discretion,  in  lieu  of  a  proposed  verified  an- 
swer.   Wheeler  v.  Castor  (N.  D.)  748 

11.  The  statute  of  limitations  is  a  l^al 
and  meritorious  defense  within  the  meaning 
of  the  rule  requiring  a  valid  defense  to  the 
merito  to  be  shown  m  justify  the  vacation  of 
an  irregular  default  judgment.  Id. 

Notes  xm  Bum. 

Judgment;  in  an  action  at  lav  as  bar  to 
subsequent  suit  in  equity  aa  same  cause  of 
action.  226 

Rij^t  to  sue  in  tort  aiid  recover  on  a  con- 
tract. 125 

By  excusable  default;  setting  aside  of; 
sufficiency  of  affidavit  of  merit  without  serv- 
ice of  proposed  answer;  statute  of  limita- 
tions as  meritorious  defense ;  exercise  of 
discretion  by  court  in  vacating.  748 

Right  to  open  default  judgment  to  let  in 
defense  of  statute  of  limitations.  746 

Sufficiency  of  proof  without  pleading  to 
sustain.  1S8  - 

Injunction  to  restrain  enforcement  of; 
where  defendant  had  meritorious  defense 
which  he  was  prevented  from  making  by  ac- 
cident or  fraud;  what  constitutes  meritori- 
ous defense;  jurisdiction  of  FeAenl  court  to 
enjoin  judgment  of  state  court.  895 

Effect  of  death  of  one  of  the  parties  after, 
upon  remedy  hy  execution.  868 

JXTBISDZCTIOH. 

Of  Appellate  Courts,  see  Apfbal  and 
.  ISbbob,  3,  4. 

jnraT. 

See  also  TKIal,  2-8. 

NOTKS  AND  BbZETS. 

Jury;  waiver  of  objections  to.  490 
What  constitutes,  within  meaning  of  oon- 
stitutional  provision  >  power  of  state  or  ter- 
ritory to  change  or  dispense  with;  who  com- 
petent as  jurors.  825 

LANDLORD  AND  TENANT. 

Liability  of  Landlord  for  Failure  to 
Comply  with  Statute  Requiring 
Construction  of  Fire  Escape,  see 
BriLDiNoa,  1. 

Admission,  in  Evidence,  of  Lease  Void 
imder  Statute  of  Frauds,  see  Evi- 
DENfE,  4. 

1.  Unless  a  lease  provide  for  repairs  by  a 
landlord,  he  is  not  bound  to  either  repair  or 
rebuild  in  case  of  accidental  destruction. 
Arbenz  v.  Exley,  W.  &  Co.  (W.  Va.)  967 

2.  In  case  of  the  total  destruction  by  fire 
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of  a  leased  building  the  tenant  is  not  dis- 
charged from  further  obligation  to  pay  rent, 

hy  w.  Va.  Code  1899,  chap.  72,  §  22,  provid- 
ing that  no  covenaut  by  a  lessee  to  leave  the 
premises  in  good  condition  shall  bind  htm, 
in  case  the  buildings  are  destroyed  without 
his  fault,  to  erect  such  buildings  again  or 
pay  for  the  same  or  any  part  thereof.  Id. 

3.  A  landlord's  covenant  to  repair  is  in- 
dependent and  does  not  release  from  rent 
where  the  repairs  are  not  made,  but  is  to  be 
enforced  by  recouping  dftma^  in  an  action 
for  rent  or  by  a  separate  action  for  damages. 

4.  A  tenant  of  land,  not  merely  of  a  room 
or  apartment,  must  pay  rent  for  his  term, 
though  a  building  on  it,  included  in  the  lease, 
without  fault  on  his  part,  is  totally  de- 
stroyed by  Are,  unless  the  lease  otherwise 
provide.  Id. 

5.  One  who  enters  into  possession  under 
a  written  lease  without  seal  for  a  term 
greater  than  five  years  is  a  tenant  at  will, 
but  if  he  pays  periodical  rent  the  tenancy  is 
by  law  one  from  year  to  year,  and  he  must 
pay  rent  accordingly,  and  he  can  only  end 
the  tenancy  by  notice  to  quit,  and  cannot  dis- 
char^e  himself  from  rent  by  abandoning  the 
premises.  Id. 

6.  The  owner  of  a  structure  to  be  used 
as  a  toboggan  tlide  at  a  bathing  resort  is 
liable  for  resulting  injuries  in  case  a  person 
attempting  to  use  it  falls  from  it  by  reason 
of  insufficiency  of  the  railing,  although  it  is 
in  possession  of  a  tenant,  if  the  railing  in- 
tended for  the  protection  of  persons  upon  it 
is  so  faulty  in  construction  that  such  acci- 
dents are  likely  to  happen.  Barrett  v.  Lake 
Ontario  Beach  Improvement  Co.   (N.  Y.) 

829 

Notes  and  Bbiefs. 

Liabilily  of  landlord  for  nuisance  main- 
tained by  tenant  on  property;  where  prem- 
ises leased  for  every  purpose  for  which  tb^ 
were  used.  188 

Liability  of  owner  of  property  for  accident 
caused  by  defect  in,  while  in  hands  of  tenant ; 
negligent  construction  of  toboggui  slide  in 
hands  of  tenant.  830 

Lease  void  because  contrary  to  statute  of 
frauds;  occupation  under  void  lease  as  cre- 
ating tenancy  at  will ;  abandonment  of  prem- 
ises by  tenant  as  ending  term;  liability  of 
tenant  for  rent  after  destruction  hy  fire  of 
buildings;  void  lease  as  evidence  of  terms  of 
tenancy.  957 

Conflict  of,  see  Conflict  of  La.wb. 

See  Landlobd  and  Tenant. 

XEGISULTIVE  DISORETIOK. 

Exerpise  of,  as  Not  a  Denial  of  Equal 
Pi'otection  of  the  Laws,  see  Oon- 
STITOTIONAL  Law,  3. 

LEVY  AND  SEIZUKE. 

The  death  of  a  plaintiff  in  execution  after 
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the  execution  has  been  issued  and  placed  in 
the  hands  of  the  levying  officer  does  not  pre- 
vent such  officer  from  enforcing  the  same, 
nor  from  making  any  entries  thereon  that 
may  be  necessary  to  prevent  the  dormancy 
of  the  judgment,  even  though  there  be  no  le- 
gal representative  upon  tlie  estate  of  the 
plaintiff  in  execution,  and  no  request  be 
made  by  anyone  interested  in  the  judgment 
to  have  such  entries  made.  Hatcher  v.  Lord, 
(Oa.)  353 

NOI'ES  AND  BBIXFS. 

Levy  on  dead  man's  estate  under  judgment 
obtained  durine  his  life;  where  his  estate 
has  not  been  aMiinistered;  effect  of  death  of 
plaintiff  in  execution  after  judgment  ren- 
dered. 8S8 

Effect  of  the  death  of  one  of  the  parties 
after  judgment  upon  the  remedy  by  execu- 
tion:—  (iT)  Scope;  (II.)  death  of  sole  judg- 
ment creditor:  (a)  before  issuance:  (1)  in 
general:  (a)  necessity  of  revivor;  (6)  other 
modes  than  by  scire  facias ;  (2)  after  assign- 
ment of  the  judgment;  (6)  after  issuance, 
but  before  levy;  (c)  after  levy,  but  before 
sale;  (UI.)  death  of  sole  judgment  debtor: 
(a)  before  issuance:  (1)  in  general:  {a)  ne- 
cessity of  revivor;  (&)  suspension  of  right  of 
isautinee  for  specified  period;  (o)  issuance 
dn  notice  to  heirs  and  personal  representa- 
tives; {d)  surrogate's  permission  a  pre- 
requisite; (e)  right  of  issuance  superseded 
by  attachment  of  probate- court  jurisdiction; 
( 2 )  distinction  between  personalty  and  real- 
ty; (3)  where  a  specific  lien  exists:  (a)  in 
general;  {b)  hy  attachment;  (c)  actions  in 
ejectment  and  sales  under  decrees;  (4)  exe- 
cution tested  prior  to  death,  but  issued 
after;  (5)  after  issuance  of  original  writ, 
but  before  alias  or  pluries;  (b)  after  issu- 
ance, but  before  delivery  to  sheriff;  (c)  after 
delivery,  but  before  levy;  (d)  after  levy,  but 
before  sale;  (e)  after  sale,  but  before  execu- 
tion of  deed;  (IV.)  civil  death  of  41ebtor; 
(V.)  death  of  one  of  several  judgment  cred- 
itors before  issuance;  (VI.)  death  of  one  of 
several  judgment  debtors:  (a)  before  issu- 
ance: (1)  in  general;  (2)  distinction  be- 
tween realty  and  personalty ;  (6)  after  issu- 
ance, but  before  levy;  (c)  after  levy,  but  be- 
fore sale;  (VII.)  summary.  363 

tJBEI.  Ain>  SLANDER. 

Question  for  Jury  as  to  Pertinency  of 
Defamatory  Matter  in  Pleading,  see 
Tkial,  9. 

That  defamatory  matter  in  a  pleading 
refers  to  a  stranger  to  the  record  does  n(£ 
deprive  it  of  its  absolute  privilege,  if  it  is 
p^inent  and  relative  to  tne  issue.  Crock- 
ett T.  Mcliftnahan  (Tenn.)  914 

Notes  and  Bbiefb. 

Libel ;  privilege  of  defamatory  words  used 
in  pleading;  relevancy  or  pertmency  of  re- 
marks ;  statements  rdating  to  strangers  to 
the  record.  014 

LIBRARIES. 

As  Constituting  Proper  Purpose  for  Ex- 
ercising Power  of  Eminent  Domain, 
see  EuiNEXfT  Domain,  3. 


Digitized  by 


Google 


LlBNB— MaNDAUUS.  • 


1008 
XJEN8. 

Right  of  Attorney  to  Protect  Lien  by 
Preventing  Dismissal  of  Action,  Me 
Action  ob  Suit,  3. 

NoTis  AND  Briefs. 

Liens;  amount  in  dispute  in  case  of  in- 
junction against  enforcement  of,  against  spe- 
eiflc  property.  781 

UOHT  aud  power  coMPAinr. 

Power  to  Exercise  Right  of  Eminent 
Domain,  see  Euinekt  Doicain,  1. 

LIMITATION  OF  ACTIONS. 

Defense  of,  as  Constituting  a  Valid  De- 
fense on  Motion  to  Open  Default 
Judgment,  see  Judgment,  11. 

1.  The  statute  of  limitationa  is  not,  un- 
der modem  authority,  regarded  with  dis- 
favor by  the  courts,  but  it  is  r^rded  as  a 
plea  of  equal  merit  with  other  lawful  de- 
iensea  to  an  action.  Wheeler  T.  Castor  (N. 
D.)  746 

2.  The  statute  of  limitations  hemue  to 
run  against  the  liability  of  policy  holders  in 
a  mutual  insurance  society  to  contribute 
towards  indebtedness  of  the  society  at  the 
time  it  is  adjudged  inBotvent  and  a  receiver 
is  appointed  for  it.  Boyd  v.  Mutual  Fire 
Asso.  (Wis.)  918 

3.  The  statute  of  limitations  does  not  be- 
gin to  mn  (^inst  liability  on  a  covenant  of 
warrant;{r  in  a  deed  of  real  estate  until  there 
is  an  eviction.    Wiggins  v.  Pender  (N.  G.) 

772 

4.  Executors  or  administrators  of  de- 
ceased officers  of  a  corporation  stand  in  no 
difr^ent  position,  as  to  the  running  of  the 
statute  of  limitations  against  claims  to  bold 
such  officers  liable  to  creditors  of  the  cor- 
poration for  misfeasance  or  malfeasance  in 
office,  tbau  the  officers  themselves  would  oc- 
cupy.  Boyd  T.  Mutual  Fire  Asso,  (Wis.) 

918 

3.  That  the  liability  of  stockholders  of  a 
corporation  for  corporate  debts  has  become 
barred  by  the  statute  of  limitations  does  not 
prevent  the  enforcement  of  their  liability  as 
directors,  although  they  are  sued  in  both  ca- 
pacities in  the  same  action.  Id. 

6.  The  interruption  of  the  running  of  the 
statute  of  limitations  against  the  liability 
of  a  stockholder  of  a  corporation  to  creditors 
by  the  bringing  of  an  action  to  wind  up  its 
affairs  and  collect  the  assets  is  not  pre- 
T^ted  by  the  fact  Uiat  he  is  plaintiff  in- 
stead of  defendant  in  the  action.  Id. 

7.  Creditors  of  a  corporation  who  are 
compelled  to  resort  to  equily  to  collect  its 
assets,  possess  no  greater  right  to  be  relieved 
from  the  effect  of  the  statute  of  limitations 
than  the  corporation  itself  would  have  bad 
in  an  action  at  law.  Id. 

8.  The  relation  of  officers  and  directors 
of  the  oorporation  to  it  and  its  stodtholders 
is  not  sucn  as  to  prevent  their  taking  the 
beneflt  of  the  statute  of  limitations  in  an  ac- 
tion to  bold  them  liable  tar  misfeaaanoe  or 
malfesMnee  in  offio&  Id. 

61  L.  B.  A. 


9.  Making  a  director  of  a  corporation  a 

party  to  an  action  to  wind  up  its  affairs  and 
coHaat  its  assets  does  not  prevent  the  run- 
ning of  the  statute  of  limitations  against  his 
liability  for  acts  of  misfeasance  or  malfeas- 
ance in  offloev  if  such  acts  are  not  included 
in  the  cause  of  action.  Id. 

Nons  AND  Bsnrs. 

When  statute  begins  to  run  as  to  liability 
on  premium  notes;  running  of,  against  lia- 
bility of  corporate  officers  for  msilfeaaaiioe; 
necessity  of  service  of  summoas  upon  de- 
fendant to  stop  running  of  statute;  effect  of 
commencement  of  action  against  corporation 
to  sequester  its  assets  to  stop  running  of 
statute  in  favor  of  officMv;  as  bar  to  liabil- 
ity of  policy  holders  f<»-  unpaid  premium 
not(»;  applicability  of,  to  trusts.  922 

Right  to  open  default  juc^ment  to  let  in 
defense  of  statute  of  limitations.  74Q 

Opening  default  judgment  to  let  in  de- 
fense of.  748 

LOCAL  ASSESSMENTS. 

See  Public  Ihfbqteubnts. 

LOCAL  IMFBOTEMENTfl. 

See  Public  Ihfbovkhentb. 

MANDAMUS. 

1.  A  mine  owner  may  maintain  an  ap- 
plication  in  his  own  name  for  a  writ  of  man- 
dfliuus,  without  the  intervention  of  the  at- 
torney general,  to  compel  a  railroad  com- 
pany, ^ose  road  is  bis  only  means  of  ae- 
oesB  to  market,  to  fumteh  ears,  which  it  re- 
fuses to  do  except  upon  conditions  which  are 
illegal ;  and  it  is  immaterial  that  the  same 
conditions  are  exacted  of  other  shippers 
along  the  line.  Loraine  v.  Pittsbuig,  J.  E. 
ft  E.  R.  Co.  (Pa.)  S02 

2.  The  right  of  an  individual  to  apply 
for  a  writ  of  mandamus  to  compel  a  railroad 
company  to  serve  him  is  not  taken  away  by 
a  statute  which  provides  that,  when  the  writ 
is  sought  to  procure  the  performanoe  <rf  a 
public  duty  only,  the  proceeding  shall  be  in 
the  name  of  the  commonwealth  at  the  rela- 
tion of  the  attorney  general,  where  it  also 
provides  that  it  shall  issue  on  the  applioa- 
tion  of  a  person  benefldally  interested.  Id. 

3.  Mandamus  is  a  proper  remedy  to  com- 
pel a  railroad  company  to  furnish  cars  to  a 
shipper,  which  it  refuses  to  do  except  on 
compliance  with  illegal  conditions.  Id. 

i.  Mandamus  proceedings  against  a  rail- 
road company  may  be  instituted  in  the  coun- 
ty where  the  trades  are  laid,  and  within  the 
limits  (rf  which  its  iqperating  offleen  are,  al- 
though its  business  officers  are  in  another 
county,  under  a  statute  giving  to  courts  of 
any  county  jurisdiction  to  issue  writs  to 
corp<»a,tions  "bdna  or  having  their  chief 
place  of  business  within  the  eovnty."  U. 

Notes  and  Bbxets.  . 

Mandamus ;  to  compel  furnishing  of  water 
and  gas;  to  compel  performanoe  of  duty  by 
public  corporation.  53 

Who  mi^  maintain  applioation  tw;  as 
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vrit  of  common  i^it ;  what  duties  may  be 
enforced  by;  appeu  frmn  denial  of  writ.  S02 

To  compel  payment  of  money  by  public 
•officer.  845 

MASTER  ANS  SERVAHT. 

£xeinptiou  of  Existing  Contracts  from 
Operation  of  Statute  Limiting 
HouFs  of  Labor,  see  Constitution- 
al Law,  4. 

Power  of  Statute  to  Limit  Hours  of 
Labor  of  Employees  of  Public  Ser- 
vice Corporations,  see  Constitu- 
TioKAL  Law,  7. 

Necessity  of  Consideration  for  Contract 
Modifying  Existing  Contract  of 
Employment,  see  ContbIacts,  5. 

1.  A  chartered  street  railroad  is  a  "rail- 
road company"  within  the  meaning  of  Ga. 
Civ.  Code  1895,  IS  2297,  2323,  making  rail- 
road companies  liable  to  oae  servant  for  in- 
juriee  inflicted  ^  a  fellow  servant.  Savan- 
nah, T.  &  I.  of  H.  I^.  V.  Williams  (Oa.) 

,249 

2.  A  street  railroad  is  not  within  the 
provisions  of  a  statute  making  ccnporations 
owning  or  operating  railroads  liable  for  in- 
juries to  one  servant  by  the  negligence  of 
another  while  engaged  in  the  work  of  oper- 
ating such  railroad.  Sams  v.  St.  Louis  &  M. 
R.  R.  Co.  (Mo.)  476 

3.  That  a  street  car  company  is  organ- 
ized under  the  general  railroail  law,  and  has 
claimed  to  exercise  the  right  of  eminent  do- 
main, does  not  bring  it  idthin  the  terms  of 
a  statute  making  railroad  eompanies  "own- 
ing and  operating  a  railroad"  liable  for  in- 
juries sustained  by  one  servant  "injured  in 
the  work  of  operating  such  railroad,"  by 
reason  of  the  negligence  of  a  fellow  servant, 
where  the  company  is  in  fact  operating  only 
ft  street  railroad.  Id. 

4.  Voluntary  service  for  ^cessive  hours 
is  forbidden  by  a  statute  which  expressly 
states  that  its  purpose  is  to  limit  the  usual 
hours  of  lalxMT  of  street-car  employees,  al- 
though it  merely  ftnbids  ofQoers  of  tiie  cor- 
poration to  exact  more  than  a  certain  num- 
ber of  hours  per  day.  Re  Ten-Honr  Law  for 
Street  Ry.  Corps.  (R.  I.)  612 
Dvty  amd  UabUlty  of  muter. 

6.  Gross  negligence  is  not  necessary  to 
render  a  master  liable  for  injury  to  an  em- 
ployee through  his  failure  to  furnish  a  safe 
place  in  which  to  work.  Tradewater  Coal 
Co.  V.  Johnson  (Ky.)  161 

<5.  Having  coal  hanging  in  a  mine  in  such 
a  way  as  to  be  likely  to  fall  on  emplOTees 
who  attempt  to  work  in  proximiiy  to  it  is 
n^ligenoe  as  matter  of  law.  Id. 

7.  failure  to  perform  a  duty  as  to  fire 
escapes,  imposed  by  statute  lor  the  benefit 
of  persons  emplc^ed  in  the  building,  which 
is  the  proximate  cause  of  the  death  of  an 
employee,  which  death  is  the  natural  and 
ordinary  consequence  of  the  failure,  is  evi- 
dence of  negligence  to  be  submitted  to  the 
jmy.   Carr^an  v.  Stillwell  (Me.)  163 

8.  Violation  of  a  statute  forbidding  the 
employment  in  faotoriea  d  ohildra  at  a  oer- 
61  L.  R.  A 
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tain  age  may  be  found  to  be  negligence 
which  will  support  a  civil  action  for  inju- 
ries resulting  therefrom,  although  it  is  pun- 
ishable under  the  statute  as  a  misdemeanor. 
Marino  v.  Lehmaier  (N.  Y.)  811 
AsBomptlon  of  risks.  ^ 

0,  A  brakeman  on  a  railroad  does  not  as- 
sume the  risk  of  accident  from  the  proxim- 
ity of  a  jig^^er  stand  to  a  switch,  where  he 
does  not  know  of  it,  and  is  not  chargeable 
with  such  knowledge  in  the  exerdse  of  ordi- 
nary care  in  the  performance  of  his  duties. 
Murray  v.  Boston  ft  M.  R.  R.  (N.  H.)  496 

10.  Knowledge  on  the  part  of  a  brakeman 
of  a  jigger  stand  near  a  switch  which  he  is 
required  to  use  is  not  shown  by  the  fact 
that  he  had  been  over  the  road  ten  or  twelve 
times  within  two  months  of  the  accident, 
when  the  stand  is  not  so  conspicuous  as  nec- 
essarily to  attract  his  attention,  and  men 
who  worked  with  him  during  the  time  testi- 
fied that  they  had  not  notic^  it.  Id. 

11.  The  manner  of  the  occurrence  of  an 
accident  to  a  railroad  ^pl<^ee,  when  dis- 
closed b^  the  evidence,  may  warrant  an  in- 
ference in  his  favor  as  to  want  of  knowledge 
of  the  unsafe  condition  of  his  working  place, 
as  tending  to  show  that  he  did  not  assume 
the  risk  of  such  condition.  Id. 

12.  That  jigger  stands  are  frequently 
placed  along  railroad  tracks  does  not  charge 
a  brakeman,  as  matter  of  law,  with  notice 
that  one  may  be  near  a  switch  that  he  is  re- 
quired to  use,  where  they  usually  lead  into 
oar  houses,  and  arc  not  placed  near  switches. 

Id. 

13.  A  child  whose  empk^ment  in  a  fae- 
toTT  is  foihidden  statute  because  (rf 
immature  age  is  not,  as  matter  of  law, 
chargeable  with  oontrihutory  n^ligenee,  or 
with  having  assumed  the  risk  of  employ- 
ment, in  case  he  is  injured  while  so  em- 
ployed. Marino  v.  Lehmaier  (N.  Y.)  811 
Fellow  aerrftBts  and  tlielr  B^Ucenoe. 

14.  A  car  starter  does  not  represent  the 
principal  in  ordering  the  motorman  of  a 
street  car  to  move  the  car  forward  so  as  to 
clear  the  switch  at  the  terminus  of  the  line, 
where  the  car  is  being  moved  from  one  track 
to  the  other,  preparatory  to  making  the  re- 
turn trip,  so  as  to  render  the  principal  liable 
for  an  injury  thereby  caused  to  the  conduc- 
tor; but  he  is  a  fellow  servant  of  the  con- 
ductor. Sams  V.  St  Louis  ft  M.  R  R  Co. 
(Mo.)  475 

15.  Failure  of  loaders  to  perform  their 
duty  and  remove  loose  coal  hanging  in  a 
mine,  which  renders  the  place  unsafe  for 
other  empl<^ee8  to  woik  in,  is  the  negligence 
of  the  master,  and  not  of  the  fellow  servant 
of  a  machine  man's  helper;  so  that  the  mas- 
ter is  not  relieved  from  liability  for  injury 
to  him,  caused  bp'  such  n^ligenoe,  on  the 
theory  that  the  injury  was  caused  by  the 
act  of  his  fellow  servant.  Tradewater  Coal 
Co.  V.  Johnson  (Ky.)  161 

Notes  and  Bbiefs. 

Master  and  servant;  emplcnrment  of  child 
in  Tiolation  of  factory  law;  liability  for  in- 
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jury  to  diild;  contributory  negligence;  as- 
sumption of  risk.  8 12 

Effect  of  fact  that  servant  did  not  per- 
form his  duty,  to  relieve  maater  from  liabil- 
ity; master's  liability  generally  for  acts  of 
servant;  joint  negligence  of  master  and 
servant ;  notice  to  employee  of  danger  as  no- 
tice to  master.  120 

Negligence  of  vice  principal;  applicability 
of  fellow  servant  act  to  street  railroads.  476 

Duty  to  furnish  safe  place  to  work;  ques- 
tion for  jury  as  to;  mere  knowledge  of  exist- 
ence of  object  causing  injury;  in  absence  of 
proof  of  appreciation  of  danger.  496 

Liability  for  negligence  of  fellow  serv- 
ants: duty  to  fnmish  safe  place  to  woric; 
delegation  of,  to  another;  duty  to  warn  in- 
experienced Benrant.  162 

Criminal  liability  tA  master  for  ill-treat- 
ment of,  or  neglect  of,  servant,  causing 
death.  293 

MAXIMS. 

fie  who  comes  into  equity  must  do  so  with 
clean  hands,  see  £quiTT,  2. 

Aqua  currit  et  dfsbet  currere,  ut  eurrere 
solebat.  Salt  Lake  City  v.  Salt  Lake  Cily 
W.  &  E.  P.  Co.  (Utah)  648 

Causa  proxima,  non  remota,  speetatur. 
Fetter  v.  Fidelity  &  C.  Co.  (Mo.)  459 

Certum  est  quod  certum  reddi  potest. 
Txfudenback  Fertilizer  Co.  v.  Tennessee 
Phosphate  Co.  (C.  C.  App.  6th  C.)  402 

(Vssante  ratione  cessat  ipsa  lex.  Savan- 
nah, T.  &  T.  of  H.  Ry.  v.  Williams  (Ga.)  249 

De  niinimis  non  curat  lex.  Salt  Lake 
City  V.  Salt  Lake  City  W.  &  E.  P.  Co. 
(Utah)  648 

Expressio  unius  est  exclusio  alterius. 
State  ex  rel.  Garrett  v.  Froehlieh  (Wis.) 
345:  Ex  parte  Cox  (Fla.)  734 

Ex  turpi  causa  non  oritur  actio.  Palmer 
V.  Palmer  (Utah)  641 

Tnclusio  unius  est  exclusio  alterius.  Ex 
parte  Cox  (Fla.)  734 

Hie  utere  tuo  nt  alien um  non  Icedaa. 
Louisville  &.  N.  Terminal  Co.  v,  Jacobs 
(Temi.)  188 

So  use  yom'  own  rights  and  property  as  to 
do  no  injury  to  those  of  others.  West  Vir- 
ginia C.  &  P.  R.  Co.  V.  State  use  of  Fuller 
(Md.)  674 

Notes  and  Bkiktb. 

Damnum  absque  injuria.  606 

Equity  loc^s  on  that  as  done  which  oiwlit 
to  have  been  done.  238,  702 

Res  ipsa  loquitur.  812 
When  one  of  two  innocent  parties  must 

suffer  on  account  of  the  fraud  of  a  third 
peraun.  he  who  puts  it  in  the  power  of  the 
latter  to  commit  the  fraud  must  sustain  the 
loss.  634 

BfEKTAI.  ANGinSH. 

As  Element  of  Damage,  see  Dauaqes, 
1-3. 
01  L.  R.  A. 


METERS. 

Requiring  Consumers  to  Use  Water  Me- 
ters, see  Watebb.  2S-30. 

MINES. 

Injiiries  to  Employees,  see  Master  asd 
Servant. 

Jjand  in  possession  of  persons  prospect- 
ing for  oil  thereon  with  the  intention  of  lo- 
cating it  as  mineral  land  is  not  vacant  and 
open  to  settlement,  within  the  meaning  at 
the  act  of  Congress  of  June  4,  1897,  permit- 
ting the  exchange  thereof  for  land  witlitn  a 
forest  reserve,  although  no  oil  or  mineral  is 
known  to  exist  therein,  and  no  claim  thereto 
appears  on  the  records  of  the  land  office. 
Cosmos  Exploration  Co.  v.  Gray  Eagle 
Co.  (C.  C.  App.  9th  C.)  230 

MIirOBS. 

Violation  ol  Statute  Forbidding  Em- 
ployment of,  as  Evidence  of  Negli- 
genoe,  see  Mastkb  axu  Sebtakt.  8. 

MONOPOXT. 

Forfeiture  of  Rights  of  Corporations 
Entering  into,  see  Cobpobations,  3. 

See  also  Co.ntracts,  8-10;  EviOKxrc. 
14. 

Notes  and  Bribfs. 

See  also  Conspibact. 

Monopolies;  combinations  :o  prevent  com- 
petition ;  validity ;  right  to  Inquire  into,  col- 
laterally. 255 

MORTGAGE. 

Foreclosure  of,  as  Defeating  bterest  of 
Mortgagee  in  Insuraanc  Policies, 
see  Iksurakcb,  7. 

Extension  of  Time  to  Piircluiser  of 
Mortgaged  Property  Who  hni  As- 
sume Dd>t,  as  Condtitutins  a  Dis- 
charge of  Mortgagor,  nee  PK[NCi- 

PAL  AND  SUBETY,  1. 

1.  Withdrawal  of  bonds,  the  owner  of 
which  has  borne  his  share  oi  tin;  expens.-;* 
of  protecting  the  common  inierpst^,  from  a 
syndicate  agreement  to  purchase  at  'i.hc  fore- 
closure sale  for  the  protection  of  the  bond- 
holders the  railroad  hr  which  the  Ivonds 
were  issued,  to  which  th^  were  commitcod 
by  the  agent  of  their  owner,  cannot  l>e  made 
by  tlie  agent  without  the  owner's  consent,  or 
required  by  other  members  of  the  syndicate. 
Reed  v.  Schmidt  (Ky.)  270 

2.  A  trustee  for  holders  of  bonds  secured 
by  a  railroad  mortgage  cannot  create  a  pool 
for  the  purpose  of  buying  in  property  for 
the  exclusive  benefit  of  a  favored  and  chosen 
number  of  bondholders,  but  all  must  be  giv- 
en a  fair  opportunity  to  share  on  equal 
terms.  Id. 

3.  Holders  of  Ixmds  secured  by  a  mort- 
gage on  a  railroadj  which  is  bought  in  at 
foreclosure  sale  for  the  benefit  of  the  bond- 
liolders.  who  offer  within  a  reasonable  time 
to  bftar  their  proportion  of  the  expenses  nec- 
essary to  carry  the  sale  into  effe-Jt.  are  enti- 
tled to  share  in  the  benefit  of  the  purchase, 
under  a  statute  providing  for  the  purchase 
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M  such  propertj'  for  the  boieflt  of  security 
holders,  and  entitling  all  holders  of  the  f^me 
class  of  securities  to  equal  privilep»  in  any 
such  purchase  with  other  holders  of  the 
same  claas.  LI. 

4.  Where  property  bought  at  a  foreclos- 
ure salp  for  the  benefit  of  security  holdera 
has  been  resold,  holders  of  securities  who 
-were  entitled  to  the  benefit  of  the  pool,  hut 
were  excluded  therefrom,  are  entitled  to  an 
aeeoimting  of  the  proceeds  after  deducting 
what  they  should  have  contributed  to  Uic  ex- 

POITCS.  III. 

5.  A  mortgagor  who  departs  from  the 
state  without  giving  the  mortgagee  any  in- 
formation aa  to  where  he  may  be  found,  or 
leaving  any  instructions  as  to  the  forvv:ird- 
ing  of  his  mail,  cannot  object  to  the  act  of 
the  mortgagee  in  declaring  the  mortgage  due 
for  default  for  want  of  notice  to  him  of  in- 
tention to  do  so,  as  required  by  an  equity 
rule,  where  notice  was  in  fact  mailed  to  Ma 
last  known  address.  JuUen  v.  Model  Build- 
ing, L.  &,  1.  Abso.  (Wis.)  068 

6.  The  satisfaction  of  record  by  a  vendor 
of  land,  of  a  mortgage  given  to  secure  tlic 
performance  of  a  contract  by  the  vendee,  in 
consideration  of  which  the  conveyance  was 
made,  whereby  he  bound  himself,  in  case  of 
a  sale  of  the  property,  to  pay  to  certain  per- 
sons, strangers  to  the  transaction,  specified 
sums  of  money,  the  satisfaction  being  made 
before  such  third  persons  had  any  knowledge 
of  tlieir  rights  under  the  ctmtrad;  and  mort- 
gage, does  not  impair  their  rights ;  and  it  is 
competent  for  either  of  them,  notwithstand- 
ing the  satisfaction  of  the  mortgage,  to  pros- 
ecute a  suit  for  a  foreclosure  of  the  same  to 
enforce  the  performance  of  the  promise  made 
for  tlieir  benefit.  Tweeddsle  v.  Tweeddale 
(Wis.)  509 

KoTBS  AND  BBiiara. 

Extension  of  time  on  moi-tgage  to  release 
maker  of  mortgage  note;  agreement  by  gran- 
tee to  pay  mortgage  on  property;  necessity 
that  mor4;agee  sue  grantee  in  name  of  mort- 
gagor; relation  of  mortgagor  and  graBtee  as 
that  of  principal  and  surety;  implied  assent 
by  directors  of  corporation  to  extensions 
made  by  treasurer.  761 

Mortgage  clause  in  insurance  policy;  ef- 
fect on  mortgagee's  rights  of  act  of  mortga- 
gor; foreclosure  proceedings,  137 

Amount  in  dispute  in  ease  of  injunction 
to  restrain  enforcement  of,  against  specific 
property.  786 

KUHICIFAI.  CORPORATIONS. 

Certiorari  to  Review  Water  Rates  Fixed 
by  Municipality,  see  Cbbtiorari,  1. 

Constitutional!^  of  Statute  Fixing 
Wages  of  Laborers  on  Public  Im- 
provements, see  ConsTrrtJTiDNAL 
Law,  6. 

Establishment  of   Grade  of  Street  as 
■  Entitling  Abutting  Owners  to  Com- 
pensation, see  Eminknt  Domain,  6. 
Liability  for  Obstructing  Highway  Con- 
tractor in  Constructing  Bridge,  see 
Highways.  - 
61  L.  R.  A. 


Liabiliiy  to  Indictment  for  Failure  to 

Compel  Abatement  of  Nuisance,  see 

Nuisances,  1. 
Legality  of  Publication  of  Ordinance  in 

Sunday  Paper,  see  Suisdat. 
Public  Water  Supply,  see  Waters,  21- 

31. 

See  also  Public  Impbovements. 

1.  Charter  authority  to  punish  disorder- 
ly persons  of  all  sorts  empowers  a  municipal 
corporati<m  to  do  more  than  provide  for  the 
puniahmeRt  of  those  alreac^  punishable  un- 
der the  prorisions  of  Uie  general  law.  Re 
Stegenga  (Mich.)  763 

2.  A  municipal  corporation  may  provide 
for  the  punishment  of  persons  loitering 
about  the  streets  and  barrooms  in  idleness, 
without  habitation  or  visible  means  of  sup- 
port, and  without  being  able  to  give  a  satis- 
factory account  of  themselves,  under  charter 
authority  to  punish  disorderly  persons  of  all 
kinds.  Id. 

3.  The  ri^ht  to  establish  a  dispensary  for 
the  sale  of  intoxicating  liquors  is  not  con- 
ferred upon  a  municipality  by  a  charter  pro- 
vision giving  it  exclusive  power  to  "control 
and  direct"  the  sale  of  liquors  within  its 
limits, — especially  when  the  county  in 
which  the  dispensary  is  located  had,  prior  to 
its  establishment,  adopted  the  local  option 
law,  prohibiting  the  sale  of  liquors  in  that 
county.    Lofton  v.  Collins  (Ga.)  150 

4.  A  municipal  corporation  may  reim- 
burse a  member  of  its  ^lice  department 
who  is  by  statute  made  its  c^Bcer  and  re- 
quired to  remove  nuisances  from  the  city 
streets,  the  amount  which  he  is  ret^uired  to 
pay  upon  a  judgment  recovered  against  him 
for  shooting  a  bystander,  in  attempting,  un- 
der obedience  to  the  orders  of  his  superior 
officer,  to  shoot  a  mad  steer  at  large  in  the 
streets.  State  ex  rel.  Crow  v.  St.  Louis 
(Mo.)  693 

5.  It  is  not  legally  practicable  to  notify 
an  alderman  of  a  special  meeting  of  the 
board  to  be  held  on  the  evening  of  the  day 
on  which  the  call  is  issued,  where  at  the 
time  of  the  call  he  is  absent  from  the  state 
nnd  beyond  reach;  and  failure  to  give  him 
notice  will  not  affect  the  validity  of  the 
meeting,  luioxrille  v.  Enoxville  Water  Co. 
(Tenn.l  888 
Liability  for  imjiiriea. 

fi.  Notice  to  an  assistant  building  in- 
spector of  intention  to  place  apparatus  for 
heating  an  abutting  building  under  the  side- 
walk is  notice  to  the  city,  where  the  chair- 
man of  the  board  of  public  works  referred 
the  applicant  for  permission  to  make  the 
neecssnry  alterations  to  that  official  as  the 
one  having  authority  to  grant  the  permis- 
sion.   Reall  v.  Seattle  (Wash.)  583 

7.  Notice  of  intention  to  place  heating 
apparatus  under  a  sidewalk,  while  not  notice 
that  it  has  been  done,  is  sudi  notice  as  em- 
phnsiTies  tiie  duty  of  inspection  to  discover 
if  it  is  really  done.  Id. 

8.  Consent  on  the  part  of  a  city  to  the 
placing  of  heating  apparatus  under  the  side- 
walk may  be  found  from  the  feet  that  it 
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made  no  inspection  after  receiving  notice 
that  it  would  be  ao  placed.  Id. 

9.  A  prima  facie  case  of  negligence,  ren- 
dering a  city  liable  to  a  traveler  injured  by 
tbe  explosion  of  a  boiler  under  the  sidewalk, 
in  tbe  absence  of  evidence  that  it  exercised 
reasonable  care  in  the  premises,  is  made  out 
by  showing  that  it  consented  to  the  main- 
tenance of  the  boiler  there  under  mmditions, 
which  were  a  violation  of  the  cl^  ordinanoe 
prescribing  t^e  Btnictural  work  to  be  used  in 
case  the  space  under  the  walk  was  to  be  util- 
ized. Id. 

Notes  and  Bbiefs. 

Mimicipal  corporations;  right  to  protec- 
tion of  Federal  Constitution;  as  agenqr  of 
stale;  control  of  l^slature  over;  validity 
of  statute  fixing  wages  of  laborers  on  public 
works;  right  to  contract.  164 

Right  to  inquire  into  existence  of,  upon 
quo  warranto  against  pereon  usurping  <mce 
of  mayor;  informaticoi  against,  as  admitting 
codstenoe  of.  734 

Right  to  impeach  acts  of  municipal  bodies 
for  hand.  333 

Right  to  operate  dispensary;  where  au- 
thority not  expressly  conferred;  ordinances 
as  I^slative  enactments.  161 

Power  aa  to  establishment  and  r^ulation 
of  municipal  waterworks;  issue  of  bonds  to 
defray  cost;  right  to  assess  taxes  for;  spe- 
cial assessments;  liability  for  injuries  from 
u^ligent  construction  or  maintenance  of 
plant;  estoppel  to  deny  liability  under  con- 
tract for.  88 

Validity  of  ordinance  providing  for  pun- 
ishment of  persons  loitering  about  streets; 
city  charter  as  superseding  general  law.  763 

Neoessity  of  publication  to  validity  of  or- 
dinance; aufllciency  of  publication  in  Sunday 
paper ;  necessity  of  notifying  city  officers  of 
special  meeting  of  board;  when  member  of 
hoard  is  absent  from  state;  effect  of  failure 
to  notify  members  on  validity  of  ordinance 
passed  at  special  meeting;  ordinance  to  reg- 
ulate water  rates;  as  impairment  of  obliga- 
tion of  contract  in  charter  of  water  com- 
pany; power  of  city  to  renounce  right  to 
regulate  rates.  888 

Liability  of,  for  injuries  to  travelers 
caused  by  persons  using  the  space  under  the 
street ; —  ( I.)  Introdurtion ;  ( II. )  liability 
for  defective  condition :  (a)  in  general;  (b) 
when  defect  not  apn&rent;  (III.)  liability 
for  n^ligent  use ;  (IV.)  necessity  of  notice; 
(V.)  questions  for  jury;  (VI.)  action  over, 

Xinst  person  primarily  liable;  (VII.)  con- 
lion.  583 
Duty  and  liability  of  munieipality  witii 
respect  to  drainage: — (I.)  Right  and  duty 
to  provide:  (a)  in  general;  (b)  special  cir- 
cumstances; (11.)  location:  (a)  in  streets; 
(6)  on  private  property;  (III.)  construc- 
l^on:  (o)  sufficiency;  (6)  d^ective  construc- 
tion; (o)  for  private  benefit ;  (d)  extensicHi; 
(IV.)  outlet:  (a)  must  be  provided;  (&) 
inadequa<7  or  negligent  location  of;  (o)  use 
of  stream  as:  (1)  mereasing  fiow;  <2)  pol- 
lution; (d)  use  of  canal;  (V.)  mainte- 
61  L.  R.  A. 


nance;  (a)  repair;  (6)  keeping  unob- 
structed ;  (o)  sanitary  precautions;  odors; 
gases;  (d)  other  matters;  (VI.)  liability 
for  injuries:  (o)  in  ffeneral;  (b)  by  reason 
of  private  or  adopted  drain;  (o)  by  using 
stream  as  sewer;  (d)  by  negligence  general- 
ly: (')  open  drains;  (f)  defenses:  (1)  con- 
sent or  contributory  negligence;  (2)  flood; 
(3)  municipality  not  reaponaiUe;  (4)  no^ 
tice;  (VJI.)  piurties:  (o)  who  may  sue; 
(6)  defendants;  (VIII.)  limitation;  (IX.) 

673 


Right  to  indemnify  officials  against  liabil- 
ities incurred  in  performance  of  duty;  where 
acts  causing  liability  were  illegal.  594 

XAVIOABI.E  WATERS. 
See  WAins,  4-10. 

KECE88ABIE8. 

Notes  and  Brixfs. 

Necessariea;  what  constitutes;  l«gal  serv- 
ices aa.  567 

NEOIJOENOE. 

Of  Carriers  towards  Passenger,  see  Cas- 
nma,  2-fi. 

Of  Insured  as  Preventing  Recovery  on 
Policy,  see  IrfsnsAJiCE,  12-14. 

Violation  of  Statute  as  Evidence  of  Neg- 
ligence, see  MAana  ahd  Sbtakt, 
7,  8.  • 

Of  Municipal  Corporation  in  Permitting 
Oinatructing  of  Steam  Boiler  under 
Sidewalk,  see  Muiticipai.  Cobf(«&- 
nonB,  9. 

See  also  I^ximate  Caubb;  Rah.- 
AUDS;  Whabves, 

1.  It  la  the  general  rule  that  a  con- 
tractor, manufacturer,  or  vendor  is  not  lia- 
ble to  third  parties  who  have  no  contractual 
relations  with  him  for  negligence  in  the  con- 
struction, manufacture,  or  sale  of  the  arti- 
cles he  handles.  Unset  v.  J.  I.  Case  Thrtoh- 
ing  Maofa.  Co.  (C.  0.  App.  8th  C.)  303 

2.  A  manufacturer  who,  without  ^vxag 
notice  of  its  character  or  qualities,  delivers 
to  another  a  threshing  machine  which,  at 
the  time  of  delivery,  lie  knows  to  be  im- 
minently dangerous  to  the  lilFe  or  limbs  of 
anyone  who  may  use  it  for  the  purpose  for 
which  it  is  intended,  is  liable  to  an  employee 
of  the  purchaser  who  sustains  injury  from 
its  dangerous  condition,  notwithatandmg  Uie 
absence  of  any  contractual  relation.  Id. 

3.  A  person  conatructing  a  tobo^an 
slide  to  be  used  by  the  public  for  a  oonsid- 
eration,  at  a  bathing  resort,  is  b<nmd  to  an- 
ticipate and  provide  against  injuries  from 
defects  in  construction,  to  the  extent  that 
reasonable,  prudent  men  might  foresee  the 
necessity  of  doing.  Barrett  v.  Lake  Ontario 
Beach  Improvnnent  Co.  (N.  Y.)  829 

4.  The  explosion  of  a  boiler,  unex- 
plained, will  raise  a  presumption  of  negli- 
gence.   Bcall  V.  Seattle  (Wash.)  683 

5.  A  boy  does  not  become,  as  matter  of 
law,  a  lounger  by  stopping  in  a  street  on  his 
way  home  to  rest  and  cool  off,  after  finish- 
ing a  game  which  he  had  bera  playing  in  • 
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vacant  lot,  bo  as  tt>  prevrait  Mb  Teooveiing 
for  injuries  by  the  bul  upon  him  of  lumber 
illegally  piled  in  the  hi^way.  Kessler  v. 
Berger  (Pa.)  611 

Notes  and  Bbufs. 

N^Iigcnce;  in  constructing  machine;  lia- 
bility of  manufacturer  for  injury  caused  by, 
to  third  person.  304 

Ckjntributory;  of  infant;  question  for  jury 
as  to  capacity  of;  right  of  trespasser  to  re- 
cover for  injuries  caused  hy.  120 

Contributory  negligence  of  person  injured 
to  defeat  recovery;  in  failing  to  stop,- look, 
and  listm  before  crossing  railroad  track. 

609 

N^Iigent  homicide.  277 
What  constitutes  gross  negligence.  162 

HOnCE. 

Of  Protest,  see  Bills  aiid  Nona. 
SuffieiettCT^  of  Kotlce  Sent  1^  l^el^aph, 

see  CsaTiOHABZ,  2. 
See  also  Seal  Pbofebtt. 

HUUAKOES. 

As  to  Elem^t  of  Damages,  see  Daic- 
AGES,  4. 

1.  A  municipal  corporation  is  not  subject 
to  indictment  for  failure  to  compel  the 
abatement  of  a  nuisance  to  which  it  nas  not 
contributed,  consisting  of  the  emptying  of 
filth  into  an  open  drain  on  private  property 
within  its  1  units.  Georgetown  v.  Com. 
(Ky.)  673 

2.  Where,  by  oharter,  a  termiltal  company 
is  given  discretion  as  to  the  location  of  its 
roundhouse,  it  cannot  escape  liability  in  case 
the  house  is  located  so  as  to  constitute  a 
nuisance  to  adjoining  property  1^  showing 
that  the  use  made  of  the  propOTty  is  reason- 
able. Louisville  &  N.  Terminal  Co.  v. 
Jacobs  (Tenn.)  188 

3.  The  construction  of  a  roundhouse  for 
the  housing  of  engines,  and  leasing  it  for 
that  purpose,  do  not  render  the  owner  liable 
for  a  nuisance  created  by  the  manner  in 
which  it  is  used,  if  improper,  and  not  or- 
dinary,  use  of  it  is  necessary  to  make  it  a 
nuisance.  Id. 

4.  In  an  action  against  the  owner  of  a 
roundhouse  operated  so  as  to  constitute  a 
nuisance,  evidence  is  admissible  that  it  is 
not  operated  by  the  owner,  but  is  leased  to, 
and  in  pose^ion  of,  a  third  person.  Id. 

5.  The  closing  of  a  street  under  author- 
ity of  the  municipality  for  the  purpose  of 
constructing  a  bridge  to  carry  it  across  a 
river  is  not  a  nuisance  so  long  as  reasonable 
diligence  is  enreised  in  the  proseautimi  of 
the  work.  Lund  v.  St  ^ul,  M.  &  M.  B. 
Co.  (Wash.)  506 

Notes  and  Bbiefs. 

Nuisance;  on  leased  premises;  liability  of 
landlord  for ;  by  soot,  smoke,  etc.,  from  rail- 
road terminal ;  where  thing  causing  nuisance 
is  authorized  by  law;  measure  of  damages 
for.  188 
61  L.  R.  A. 


offioeul 

Notes  aud  Beiefs. 
Officers;  quo  warranto  against  person 
usurping  municipal  office;  necessity  of  mak- 
ing municipality  party  defendant;  inquiry 
into  corporate  ensteuce  of  municipality; 
person  considered  as  de  faeto  ofBoer  after 
judgment  of  ouster.  784 

OPZHIOIT  EVZDEHOE. 

See  EvuaascEf  9. 

OWNERSHIP. 

Evidence  of,  see  Evidence,  10. 

PABENT  Ain>  OHIUI. 

Notes  and  Bbiefs. 

Criminal  liability  of  paroit  for  n^leet  of 
child,  causing  death.  290 

PARKS. 

See  Eminent  Dohain,  2,  3. 

PARTIES. 

See  Action  or  Suit,  4-6. 

PARTKERSRIP. 

Power  of  Wife  to  Enter  into  Partner- 
ship  Agreement  with  Husband,  see 
Husband  and  Wife,  1. 

1.  One  who  has  entered  into  partnership 
with  a  third  person  is  not,  in  purchasing 
goods  on  behalf  of  the  partnership  from  a 
former  creditor,  bound  to  disclose  tne  fact  of 
his  partnership,  so  that  his  fiiilure  to  do  so 
will  entitle  the  creditor  to  ap^y  mon^  paid 
upon  the  purchase  price  upon  the  old  indebt- 
edness, and  refuse  to  fill  the  order.  Hoag- 
lin  V.  Henderson  (Iowa)  766 

2.  A  claim  which  the  debtor  holds 
against  one  of  the  partners  cannot  be  set  off 
in  an  action  on  a  partnership  claim.  Id. 

3.  The  individual  interests  of  a  partner 
in  a  claim  due  the  firm  cannot  he  reached  by 
garnishment  in  a  court  which  can  acquire 
no  jurisdiction  over  the  partnership  or  de- 
termine the  interest  of  tlie  partner  in  the 
claim.  Id. 

4.  As  between  a  surviving  partner  and 
the  executor  of  the  deceased  one,  the  firm 
name  is  an  asset  of  the  partnership  which 
the  executor  has  a  right  to  have  sold  for  the 
settlement  of  the  partnership  affairs,  and  it 
does  not  become  the  property  of  the  surviv- 
ing partner.    Slater  v.  Slater  (N.  Y.)  796 

5.  A  purchaser  at  a  sale  of  the  assets  of 
a  partnership  for  settlement  of  its  affairs, 
at  which  the  firm  name  is  sold  as  an  asset, 
has  a  right  to  use  it  upon  compliance  with 
the  law  governing  the  use  of  assumed  busi- 
ness names,  although  he  is  ziot  the  surviving 
partner.  j£. 

Notes  and  Bbiefs. 

Partnership;  firm  name  as  part  of  goed 
will  of;  right  of  surviving  partner  to  use  of 
name.  707 

Between  husband  and  wife;  payment  by 
one  imrtuer  of  partnership  moru^  to  individ- 
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oaI  creditor;  right  of  creditor  to  retaini  Mt- 
toppel  to  deny  partnership.  767 

PASSENOERS. 

See  GABBiEBd,  2-6. 

PHTSIGIAHS. 

Noisa  Airo  Bsnas. 
PhyeieiaiiB;  Diligent  homioide  hy.  887 

pi.EAi>nrG. 

Allegation  SUowing  Jurisdiction,  see 

Couna^  2. 
Evidence   AdmiBsible   under  Qeneral 

Denial;  Action  for  Negligent  Clos- 
ing of  Street,  see  Evidence,  1. 
Liability  for  Defamatory  Matter  in,  see 

JjXBiX  AltD  SlAHDEB. 

1.  The  technical  rules  of  pleading  are 
not  applicable  in  a  habeas  corpus  proceed- 
ing; and  where  a  writ  has  been  issued,  and 
in  response  thereto  the  person  detained  has 
been  brought  into  court,  it  is  not  the  proper 
practice  to  demur  to tiiepetition  for  want  of 
sufficient  allegations.  SunmonB  v.  Georgia 
Iron  ft  Coal       (Oa.)  fsd 

2.  Want  of  probable  cause  for  the  inser- 
tion of  defamafory  matter  in  a  pleading  is 
not  admitted  by  a  demurrer  to  the  declara- 
tion setting  it  up  in  a  subsequent  suit  to 
recover  for  the  alleged  libel.  Crockett  v. 
McLanahan  (Tenn.)  914 

3.  An  estoppel  as  to  liability  for  receiv- 
ing assets  of  a  corporation  cannot  be  set  up 
by  a  defendant  in  an  answer  which  at  the 
same  time  denies  that  he  lias  received  any 
such  assets.  Hall  T.  Henderson  (Ala.)  021 
Complaimt. 

4.  Allwitions  that  a  minor,  fifteen  years 
of  age,  did  not  know  that  be  was  doing 
wrong  in  making  an  arrangement  with  a 
braJceman  on  a  passenger  train,  under  which, 
in  conf*tderatioii  of  a  sum  of  money  paid  to 
the  brakeuian,  he  was  permitted  to  ride  up- 
on the  platform  of  tlie  baggage  car,  on  con- 
dition that  he  leave  the  car  at  all  stations 
and  keep  out  of  si^ht,  and  did  not  know  tliat 
he  was  enosing  himself  to  any  great  danger 
in  following  such  directions,  are  not  stuD- 
cient  to  take  the  case  out  of  the  rule  that  a 

fterson  so  riding  is  not  a  passen^r,  or  to  re- 
ieve  the  minor  from  responsibility  for  his 
own  negligence,  where  it  is  not  alleged  that 
he  had  not  ordinary  intelligence  for  hia  age, 
or  that  he  lacked  capacity  to  understand  the 
nature  of  the  transaction.  Mendenhall  v. 
Atchison,  T.  &  S.  F.  R.  Co.  (Kan.)  120 
6.  The  complaint  in  an  action  to  require 
the  removal  from  plaintiff's  property  of  a 
permanent  wall  buut  thereon!^  defendant, 
removal  of  which  cannot  be  effected  by  l^fal 
process,  should  not  only  state  the  facts  nec- 
essary for  an  action  at  law  to  recover  real 
property,  but  it  should  aslc  for  the  Qccessaiy 
equitable  relief,  stating  the  facts  which 
would  entitle  the  plaintiff  thereto,  under 
statutes  establishing  one  form  of  action,  and 
requiring  the  complaint  to  state  the  fiuts 
constituung  the  eaxoK  of  actiim,  and  demand 
61  L.  B.  A. 


the  judgment  to  which  plaintiff  supposes 
himself  entitled.   Hahl  t.  Sugo  (N.  Y.)  226 

6.  Immediate  death,  within  the  require- 
ments of  a  statute  auUiorizing  a  suit  by  a. 
personal  representative  of  dec«ised  for  such 
death  caused  by  negligence,  is  sufBcientl^ 
charged  by  an  allegation  that,  because  of  al>^' 
sence  of  fire  escapes,  deceased,  who  wa3 
rightfully  in  defendant's  building,  "was  then 
and  there  burned  to  deaUi  and  consumed  by 
fire,  and  tlien  and  thereby  lost  her  life.** 
Carrigan  v.  Stillwell  (Bfe.)  163. 

7.  AD^ations  that  certain  perscms  who 
cast  .their  votes  for  a  bond  issue  were  not 
le^I  voters  because  not  registered  as  re- 
quired by  law  are  pertinent  and  relative  to 
a  proceeding  to  enjoin  the  issuance  of  the 
bonds  because  not  authorized  by  the  voters. 
Crockett  T.  McLanalian  (Tenn.)  914 
Demurrer. 

8.  Joining  a  defendant  against  whom  the 
statute  has  not  run  in  a  demurrer  bry  several 
defendants  setting  up  the  statute  of  limita- 
tions will  prevent  its  being  sustained  in 
favor  of  any  of  tliem.  Bc^d  v.  Mutual  Life 
AsBo.  (Wis.)  918 

U.  A  complaint  by  trustees  is  not  demur- 
rable for  failure  to  state  who  the  oeatuis  que 
trust  are,  or  that  they  have  authorized  the 
suit  bv  the  trustees  in  their  own  names. 
Hall  v.  Henderson  (Ala.)  621 

NOTRS  AITD  BBKrS. 

Pleading;  of  right  or  privilege  given  by 
statute  dependent  upon  existence  of  particu- 
lar facts ;  necessity  of  stating  facts.  235 

Necessity  that  plaintiff  in  action  for  in- 
jury or  death  negative  fault  on  part  of 
plaintiff  or  deceased.  413 

Privily  of  defamatory  words  used  in. 

914 

Right  to  demur  to  whole  bill  when  part 
thereof  is  good.  922 

Sufficiency  of  proof  without  pleading  to 
sustain  judgment.  188 

POLICE  POWEB. 

Sec  CoNSTiTUTioirAL  Law,  7. 

PBEJUDICIAIi  ERROR. 

See  Appeal  and  Ebbob. 

PRESmfPTIONB. 

On  Appeal  or  Writ  of  Error,  see  Af* 
PEAL  AJUD  Ebbob,  8. 

PRnrCIPAI.  AND  AOERT. 

Purchase  of  Property  by  Agent  as  Cre- 
ating Trust  for  Benefit  of  Frinei- 
pal,  see  Tbubts,  1, 2. 
Disoretlmi  iw  anth(»it7  to  sell  the  land 
is  not  requisite  to  disable  an  agent  employed 
to  solicit  and  conduct  customers  to  his  prin- 
cipals, engaged  in  obtaining  options  on  land 
and  reselling  it  at  higher  prices,  from  buy- 
ing for  himself  a  tract  of  land  which  bis 
principal  contemplated  buying,  and  holding 
it  adversely  to  the  latter,  even  after  the  ter- 
mination of  his  agency.   Trice  t.  Cooutook 
(C.  C.  App.  8thC.)  176 
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NoTBB  AHB  Briefs. 

Estop^  of  agent  to  assert  title  adrerae 
to  principal;  where  property  has  been  ille- 
gally acquired.  256 

Presumption  of  knowledge  of  principal  of 
acta  done  by  agent.  270 
^  Right  of  agent  to  use  information  ob- 
tain^ throiigh  agency  for  his  own  benefit  at 
expense  of  principal;  after  agency  has  ter- 
minated; right  of  agent  to  dupute  title  of 
prindpal.  178 

PBINCIPAI.  AND  SUBETT. 

Release  of  Indorser  of  Note  by  Accept- 
ance from  Maker  of  Less  than 
Amount  Due,  see  Bills  and  Notes, 
S. 

1.  An  extension  of  time  without  the  con- 
sent of  the  mortgagor,  to  an  assignee  of  the 
mortgaged  property,  who  has  assumed  the 
debt  and  agreed  with  the  mortgagee  to  pay 
it,  discharges  the  liability  of  the  original 
mortgagor.  Franklin  Sav.  Bank  v.  Coch- 
rane (Mass.)  760 

2.  A  director  of  a  corporation  who  has 
transferred  mortgaged  property  to  it  upon 
its  agreement  to  assume  and  pay  the  mort- 
gage, does  not,  by  permitting  the  treasurer 
of  the  corporation  to  act  on  its  behalf  in  the 
management  of  its  fiscal  affairs,  consent  to 
his  negotiating  an  extension  of  tiie  time  for 
payment,  so  as  not  to  be  discharged  by  such 
extension,  <rf  which  he  has  no  knowledge.  Id. 

aOtBa  AND  Bbietb. 

Mortgagor  and  grantee  who  agrees  to  pay 
mortgage  as  principal  and  surety ;  release  of 
mortgagor  by  extension  of  time  to  grantee. 

761 

Of  Note^  see  Bzlia  avd  Notes. 

PBOXniATE  CAUSE. 

1.  The  question  of  proximate  or  remote 
cause  does  not  arise  as  between  the  elements 
of  a  cause  which  hurled  a  car  out  of  a  right 
of  way  to  the  injury  of  a  bystander,  where, 
although  in  point  of  time  each  act  was  prior 
to  that  which  succeeded  it,  all  taken  tc^eth- 
er  constituted  the  efficient  cause,  but  for  the 
occurrence  of  which  tbeaeoident  wonld  not 
have  happened.  West  Vix^nia  C.  &  P.  R. 
Co.  T.  Bute  use  of  Fuller  (Md.)  574 

2.  When  a  car  is  thrown  off  from  the 
right  of  way  of  a  railroad  company  to  the 
injury  of  a  stranger,  that  act  must  he  re- 
garded as  the  efficient  cause  of  the  injury  in 
determining  the  liability  of  the  railroad 
company,  and  not  the  various  steps  which 
lead  to  it;  BO  that  the  company  cannot  re- 
lieve itself  from  liability  by  showing  that 
neither  of  such  stcpe  was  negligent.  Id. 

3.  Riding  in  the  coach  set  apart  for  col- 
ored passengers,  contrary  to  the  rules  of  the 
carrier  and  provisions  of  the  statute,  is  not 
negligence  on  the  part  of  a  white  person 
which  will  prevent  a  recovery  for  his  death 
through  the  n^ligenee  of  the  carrier,  al- 
though he  would  not  have  been  li^ored  had 
ffl  L.  K.  A. 


he  not  been  in  that  coach.  Florida  C.  ft  P. 
R.  Co.  V.  Sullivan  (C.  C.  App.  5th  C.)  410 

Notes  and  Bbiefs. 

Proximate  cause;  necessity  of  showing 
that  accident  was  proximate  cause  of  death, 
in  order  to  recover  on  accident  insurance 
policy.  337 

PUBUCATIOIT. 

Legality  of  Publication  of  Ordinance  in 
Sunday  Paper,  see  Su:?day. 

PirBUC  IMFBOVX!M£NTS. 

1.  Failure  to  follow,  in  a  contract  for  a 
street  improvemoit,  the  spedflcations  con- 
tained in  tho  advertisements  for  bids,  ren- 
ders tho  contract  void,  where  the  charges  are 
beneficial  to  the  contractor  and  the  city 
charter  provides  that  contracts  for  public 
work  shall  be  let  only  to  the  lowest  bidder 
after  advertising  for  bids.  Diamond  v. 
Manknto  (Minn.)  448 

2.  Tho  decision  of  a  city  council  that 
public  necessity  requires  the  making  of  a 
street  improvement  is  final,  unless  it  ap- 
pears that  its  action  is  arbitrary  and  fraud- 
ulent, where  the  city  charter  provides  that 
such  improvements  may  be  initiated  on  a 
petition  of  a  majority  of  the  lot  owners  af- 
fected thereby,  but  that  the  council  may, 
when  in  its  judgmrat  public  necessity  re- 
quires it,  make  the  improvement  without 
any  petition.  Id. 

3.  The  fact  that  there  was  no  pressing 
necessity  for  a  street  improvement,  and  that 
in  view  of  the  financial  condition  of  the  city 
it  was  unwise  to  force  it  upon  protesting 
property  owners,  is  not  suffident  to  warrant 
the  cwdusion  that  the  dty  council,  which 
by  charter  is  given  power  to  make  such  im- 
provements when,  in  its  judgment,  public 
necessity  requires  them,  acted  arbitrarily  or 
fraudulently  in  ordering  the  work  to  be 
dcme.  Id. 

4.  Limiting  the  asphaltum  to  be  used  in 
a  street  improvement  to  two  particular 
kinds,  when  th^  are  others  pust  as  good, 
and  including  in  the  spedfleations  other  re- 
strictions and  provisions  which  iead  to  de- 
ter contractors  from  bidding,  render  a  sub- 
sequent contract  for  the  improvement  void, 
where  by  charter  all  contracts  for  public 
work  are  required  to  be  let  to  the  lowest  bid- 
der. Id. 

5.  Abutting  property  cannot  be  assessed 
for  a  street  improvement  to  an  amount 
equal  to  or  in  excess  of  its  value.  IjOIus- 
ville  V.  Bitzer  (Ky.)  434 

6.  The  court  cannot  correct  an  assess- 
ment against  abutting  property  for  a  street 
improvement,  which  is  annulled  because  a 
case  of  spoliation  is  established,  so  as  to  per- 
mit the  warrant  to  be  enforced  to  some  ex- 
tent, where  the  evidence  shows  that  the 
property  has  received  no  benefit  at  all  from 
the  improvement.  Id. 

7.  A  statutory  provision  that  a  dty  shall 
not  be  liable  for  a  street  improvement  wiUi- 
ont  the  right  to  enforce  the  amount  against 
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tiie  propeiiy  benefited  does  not  apply  to 
eases  w£ere  the  city  has  no  power  to  make 
the  improvement  at  the  cost  oi  the  adjacent 
property.  Id. 

8.  An  agreement  a  contractor  for  a 
street  improvemmt  that  he  will  look,  alone, 
to  the  property  assessed,  and  in  no  event 
shall  he  be  entitled  to  recover  from  the  city, 
will  not  prevent  such  recovery,  where  the 
city  had  no  auUiority  to  make  the  improve- 
ment at  the  cost  ai  the  abutting  property, 
where  the  agreement  was  made  under  a  stat- 
ute which  contained  a  similar  exemption, 
and  was  re-enacted  by  the  legislature  after 
it  had  been  construed  not  to  be  applicable  to 
Buc3i  cases.  Id. 

9.  Property  owned  by  a  sub  sdiool  dis- 
trict, and  used  exclusively  for  purposes  of 
public  education,  is  not  subject  to  local  as- 
sessment for  a  municipal  improvement, 
where  the  statute  does  not  expressly  make  it 
BO.  but  provides  for  collection  of  such  assess- 
ments by  sale  at  the  property.  Pittsbu^  r. 
Sterrett  Subdistriet  School  (Fa.)  183 

Nona  Am  Bbirvs. 

Public  improvements;  exclusive  right  of 
municipnlity  to  determine  necessity  of  im- 
proving streets;  special  benefits  as  question 
of  fact;  effect  of  determination  of  legisla- 
ture; power  to  create  special  taxing  dis- 
tricts; right  of  city  to  specify  kind  of  bricks 
to  be  used :  exemption  of  city  property  from 
special  asneraments;  effect  of  omitting  cer- 
tain property  from  tax  or  assessment;  pre 
venting  fair  and  free  competition  by  specifi- 
cations ;  guaranty  for  repairs ;  statutory 
provision  that  contract  must  be  let  to  low- 
est bidder.  448 

Agreement  by  contractor  to  look  alcme  to 
property  assessed  for  compensation;  effect 
of,  where  city  had  no  autnMity  to  charge 
cost  to  abutting  property;  lien  of  omtractor 


on  abutting  property.  434 
Assessment  for,  as  tax.  183 
Right  to  compensation  for  injuries  caused 
by  first  grading  of  street.  601 


PUBLIC  lAiros. 

Suit  Involving  Title;  Jurisdiction  of 

Federal  Courts,  see  Coubts,  7-9. 
See  also  Mineh. 

NoiBS  Am  BBmra. 

PuhUe  lands;  sufflcien<y  of  proof  as  to 
mineral  character  of  lanoi  to  defeat  entry 
of,  OS  agricultural;  what  sufficient  to  give 
right  to  poBscssitMi;  when  equitiUile  title 
vests  in  selecter  of  forest  reserve  lieu  lancb; 
effect  of  subsequent  discovery  of  mineral  on 
selected  lands ;  when  land  is  vacant  and  open 
to  settlement  under  forest  lieu  land  act; 
payment  of  purchase  price  to  vest  equitable 
title;  equitable  rights  of  one  performing  all 
prerequisite  conditions  entitling  him  to  is- 
sue of  patent ;  effect  of  occupancy  not  based 
upon  legally  initiated  right;  cancelation  of 
homest^d  claim  upon  proof  of  mineral 
character  of  lands;  what  deed  to,  takes  ef- 
fect. 232 
61  L.  H.  A. 


'  PUBLIC  MOMBT. 

Right  to  Spend  in  Regulating  and  Con- 
trolling Sale  of  Intoxuating  li- 
quors, see  Intoxioatino  Lutvon, 

2,  3. 

1.  An  appropriation  to  cover  the  expfln- 
see  incurred  and  paid  by  a  municipal  officer 
in  the  discharge  of  his  duty  is  not  within  a 
constitutional  prohibition  of  the  granting  of 
public  money  to  an  individual.  Stato  ex  r^ 
Crow  V.  St.  Louis  (Mo.)  593 

2.  The  legislature  cannot  appropriate 
money  from  t^e  public  funds  to  redeem  war- 
rants issued  under  an  invalid  law  providing 
lor  the  treatment  of  inebriates  at  public  ex- 
pense, whidi  are  in  the  hands  of  innocent 
purchasers,  where  the  Constitution  provides 
that  taxation  shall  be  uniform,  and  requires 
the  legislature  to  provide  a  tax  sufficient  to 
defray  the  estimated  expenses  of  the  state, 
since  these  provisions  require  taxes  to  be  for 
a  public,  and  not  for  a  private,  piu-pose. 
Wisconsin  ex  reL  Grarrett  t.  Froehlicfa 
(Wis.)  345 

NoTVB  aud  Brecth. 

Public  mon^;  right  of  city  to  approini- 
ate,  to  indemnify  officials  against  liability 
incurred  in  performance  of  duty.  S94 

Appropriation  of,  to  establish  home  for 
inebnat^ ;  sufficiency  of  claim  founded  on 
moral  obligation  to  justify  appropriation 
of ;  what  constitutes  public  purpose  for 
which  appropriatioi  may  be  made.  346 

PUBLIC  POLICY. 

Rendering  Contract  between  HndMud 
and  Wife  to  Secure  Divoroe  Vi^ 
see  CoKTRACTfl,  7. 

PUBLIC  PUBPOSBS. 

See  Eminent  Douajic,  2-fi. 

PUBLIC  WATERS. 

See  Waters,  4^10. 

PUBLIC  WATER  SUPPLT.^ 

See  Waters,  21-31. 

PUNITIVE  DAMAGES.  . 
See  Uahaqbs,  8,  9. 

QUESTIONS  or  £AW  AND  FACT. 

See  Triai^  9-11. 

QUIETING  TITLE. 

NoixB  AND  Briefs. 

Quieting  title;  suit  for,  in  Fedtfal  court 
by  one  out  of  possession  against  def«idant 
in  possession ;  where  ejectment  will  not  lis. 

232 

QUO  WARRANTO. 

Nona  ARD  Briets. 

Quo  warranto;  against  person  usurping 

otBoe  of  mayor ;  right  to  determine  corporate 
existence  oi  town  in  proceeding  for;  burden 
of  proof  as  to  title  to  office.  734 
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BAIIAOAB8. 

Grant  to  Hadnnan  of  XbceliudTe  Bigbt 
to  Solicit  Patrons  at  Station,  see 
Cabkiebb,  1. 

Right  to  Restrain  Hackmen  and  Hotel 
Runners  from  Obstructing  En- 
trance to  StaUons,  see  Israsanotf, 

Mandamus  Frooeedings  to  Compel  Fur- 
nishing of  Cars  to  Shipper,  see 
Maroahus,  1-4. 

Street  Railroad  as  a  Railroad  wiUiiB 
Meaning  of  Employers'  -  Liability 
Statute  Applicable  to  Railroad 
Companies,  see  Mabteb  and  Skbv- 

AKT,  1-3. 

Injuries  to  Employees,  see  Masteb  and 
Sesvakt. 

Roundhouse  as  Nuisance,  see  NxnsAH- 
CBS,  2-4. 

Pmonal  Injoriea,  see  Pboxuca.tx 
Cause. 

See  also  Cajooebs;  SfonaAOE. 

1.  The  charter  duty  of  a  railroad  com- 
pany to  pay  the  damages  inflicted  on  indi- 
viduals by  the  exercise  of  its  pows  is  not 
removed  because  it  is  compelled  ty  the  state 
to  make  changM  in  its  roadbed  for  the  pub- 
lic good.  TdcKeon  v.  New  York,  N.  H.  &.  H. 
R.  Co.  (Conn.)  730 

2.  A  railroad  company  which  permits  a 
car  to  break  loose  from  a  train  on  a  grade, 
and  run'  down  into  collision  with  another 
oar  at  the  foot  of  the  .decline  in  such  a  way 
as  to  be  hurled  off  of  the  right  of  way  to  the 
injury  of  a  bystander,  is  uable  for  the  in- 
jury thereby  caused  to  him,  unless  it  is 
shown  that  the  accident  was  unavoidable. 
West  Vii;ginia  C.  &  P.  R.  Co.  v.  State  use  of 
Fuller  (Md.)  574 

3.  A  railroad  company  owes  the  duty  to 
persons  near  its  tra^  to  use  air  brakes  on 
its  cars,  if  they  are  necessary  to  prevent 
.them  from  breaking  from  the  train  on  an  in- 
cline and  runuine  down  in  such  a  way  as  to 
be  burled  from  the  trade  to  the  possible  in- 
jury of  persons  who  may  be  there.  Id. 

4.  The  cutting  of  a  train  of  cars  on  a 
side  track,  leaving  some  on  one  side  and 
some  on  the  other  of  a  highway,  where  the 
view  of  the  other  tracks  is  partially  ob- 
scured thereby,  is  not  an  invitaticm  to  the 
public  to  cross  without  using  ordinary  pre- 
caution to  ascertain  if  such  crossing  can  be 
safely  made.  Passman  v.  West  Jersey  &  S. 
R.  Co.  (N.  J.  Err.  &  App.)  609 

5.  A  traveler  on  a  bicycle  is  required  to 
use  the  same  care  and  prudence  before  pass- 
ing over  a  railroad  as  is  required  of  a  pe- 
deetrian.  Id. 

6.  A  traveler  on  a  highway,  about  to 
pass  over  a  railroad  trade,  must  make  rea- 
sonable use  of  his  senses  to  ascertain  if  such 
crossing  can  be  safely  made,  before  attempt- 
ing it,  and  if  his  failure  to  do  so  contrib- 
utes to  his  injuries,  he  cannot  recover  dam- 
ages therefor.  Id. 

Notes  ahd  BsiEni. 

Railroads;  liability  for  injuiy  to  boy 
61  U  R.  A. 


1011 

trespassing  on  train;  when  riding  by  per- 
mission of  employee.  121 
Duty  to  stop,  Io(dc,  and  listen  before  cross- 
ing trade;  oegligotoe  of  person  ridii^  bi- 
cyde.  609 

Homicide  resulting  from  negligent  man- 
agement of  railway,  locomotives,  etc.  281 

Liability  for  injuries  smoke,  soot,  etc, 
caused  by  reasonable  exercise  of  powers  ex> 
pressly  granted  in  charter.  18d 

Right  of,  to  discriminate  in  giving  hack- 
men  permission  to  occupy  stand  and  solicit 
patronage;  right  of  hadcmen  to  enter  depot 
without  oonsent  of  company;  right  of  rail- 
road company  to  unobstructed  entrance  to 
station;  injunction  to  protect  right.  141 

Liability  for  backing  or  diverting  of  wa- 
ter by  roadbed.  837 

Tanporary'oecupatiai  of  sbreet  1^  tnAa 
at,  while  elevating  roadbed  to  abolish  grade 
crossing;  IfabUily  for  damages  oaused  by,  to 
abnttiI^;  owners.  730 

RAPE. 

•  Rape  is  committed  by  procuring  the 
woman's  consent  to  the  intercourse  by  means 
of  a  sham  marriage,  under  statutes  defining 
rape  as  carnal  knowledge  of  a  woman  with- 
out her  consent,  obtained  by  force,  fraud, 
etc.,  and  providing  that  the  fraud  must  con- 
sist in  the  use  of  some  stratagem  by  which 
the  woman  is  induced  to  believe  the  offender 
is  her  husband.   Lee  v.  State  (Tex.)  904 

BEAI.  PROPERTT. 

The  record  of  a  mortgage  given  to  se- 
cure the  performance  of  a  contract  made  in 
consideration  of  a  conveyance  of  land, 
which,  thon^  it  went  to  the  vendor  only, 
showed  that  by  the  terms  of  the  contract 
the  vendee  bound  himself,  in  case  of  a  sale 
of  the  land  by  him,  to  pay  to  certain  per- 
Bons,  strangers  to  the  transaction,  specified 
sums  of  money,  constitutes  constructive  no- 
tice of  the  rights  of  such  Uiird  persons  to  a 
purchaser  from  the  vendee,  rendering  him  a 
party  to  a  wrongful  satisfaction  of  the 
mortf^age  bv  the  original  vendor.  Tweed- 
dale  V.  Tweeddale  (Wis.)  600 

RECEIVERS. 

Joinder  of  Action  in  Favor  of  Receiver 
with  Action  in  Favor  of  Creditor, 
see  Action  ob  Suit,  2. 
Appointment  for  Purpose  of  Enforcing 

Execution,  see  Execution,  2. 
Misapplication  of  funds  belonging  to  a 
corporation,  by  its  receiver,  and  gross  mis- 
conduct by  him  in  managing  the  receiver- 
ship, constitute  a  good  cause  of  action  in 
favor  of  his  successor,  but  not  in  favor  of 
the  creditors  of  the  corporation.  Boyd  v. 
Mntiuil  FireAsso.  (Wis.)  918 

Notes  and  Bbiefs. 

Receivers :  right  of  court  rwidering  mon^ 
judgment  to  appoint,  in  aid  of  execution. 

719 

BBOOBD. 

On  Appeal,  see  Appeal  Ann^iBntt,  5« 
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REFRIOERATOB  CABS.  | 

See  Cabbiebs. 

BETiTfAffTF. 

1.  A  reaervatioii  of  the  right  to  proceed 
against  the  others  will  not  prevent  a  settle- 
ment with,  and  release  of,  one  of  several 
joint  toH  feasors  from  operating  as  a  dis- 
charge of  all.   McBride  v.  Scott  (Mich.) 

446 

2.  Where  a  settlement  with  part  of  sev- 
eral joint  tort  feasors  expressly  reserves  the 
ri^t  to  pursue  the  others,  it  is  not  techni- 
cally a  release,  but  a  covenant  not  to  sue; 
and  the  others  are  not  thereby  discharged 
from  liability  for  their  tort.  Gilbert 
Finch  (N.  Y.)  807 

Nona  AxiD  BsiBn. 

Release;  of  one  joint  tort  feasor  to  dis- 
charge all;  discharge  under  seal;  distinction 
between  liquidated  and  unliquidated  claim. 

Release  of  part  of  semal  joint  tort  feas- 
ors; effect  on  liaUlity  of  others.  808 

BEMOVAI.  OF  CAUSES. 

A  proceeding  for  the  appointment  of  a  re- 
ceiver in  aid  of  an  execution  is  merely  an- 
cillary to  the  suit  in  which  the  execution 
was  rendered,  and  is  not  subject  to  removal 
from  a  state  to  a  Federal  court.  Phelps  v. 
Mutual  Reserve  Fund  L.  Asso.  (0.  C.  App. 
6th  C.)  717 
Notes  ajto  Bbzdts. 

Removal  to  Federal  court  of  proceedings 
for  appointment  of  receiver  in  aid  of  execu- 
tion. 7S0 

BEPAJB8. 

Liability  of  Landlord  to  Make,  see 
Lunninm  and  Tevakt,  1. 

REFEAI- 

Of  Statute,  see  Statutkb,  6. 

REPLEVIN. 

Conclusiveness    in   Suit   on  Replevin 
Bond  of  Judgment  in  the  Replevin 
Action,  see  Judoicekt,  1. 
In  a  suit  on  a  replevin  bond  plaintiff  is 
not  entitled  to  prove  the  value  of  stenogra- 
pher'a  fees  and  costs,  Including  attorneys' 
fees  necessary  and  incidental  to  conducting 
the  replevin  suit.   Gilbert  use  of  Bishop  v. 
American  Surety  Co.  (O.  C.  App.  7th  C.) 

253 

KOTES  AND  BBOFS. 

Conclusiveness  of  decision  in  replevin  suit 
in  subsequent  suit  on  replevin  bond;  loss  of 
right  to  contest  claim  of  defendant  to  right 
of  possession  of  profwrty  by  dismissal  of 
suit;  binding  effect  of  replevin  proceedings 
on  surety  in  replevin  bond ;  right  of  defend- 
ants in  suit  on  Dond  to  plead  failure  to  con- 
sider merits  in  replevin  suit;  effect  of,  on 
plaintiff's  right  to  damages.  264 

RES  QESTiB. 

See  EviDKNOE,  6,  7. 
«1  L.  R.  A. 


I BE8  JUmO AT  A. 

See  Juooir£!«T,  1,  2. 

RESTRAINT  OF  TRADE. 

Evidence  Showing  Existence  of  Agree- 
ment, see  Evidence,  14. 
See  also  Coxtbaots.  8-10. 

R&UM^ 

For  lUaumi  of  Contents  of  Bode,  see  p. 
061. 

ROUHDHOirSE. 

As  Constituting  Nuisance  see  Nui- 
savcks,  S-4. 

SAXE. 

Application  to  Sales  Made  in  Foreign 
State  of  Statute  Declaring  Void 
.    Contracts  for  Sale  of  Intoxicating 
Liquors,  see  Conflict  of  Lawb, 
6,  6. 

Of  Dangerous  Articles  as  Constituting 
Negligence,  see  Nbolioencb,  1,  2. 

Notes  Ain>  Bbiefs. 

Sale;  express  warrant  of  oertain  quali- 
ties as  excluding  implied  warranty  of  other 
qualities.  305 

SET-OFF  Am)  COUNTERCXJLEM. 

Individual  Claim  against  Partnership 
Debt,  see  PABTmawmr,  2. 
A  statute  providing  that  consideration 
paid  for  liquor  shall  be  received  under  an 
agreement  to  return  it  on  demand  creates  a 
cause  of  action  in  favor  of  the  buyer,  which 
may  be  set  up  as  a  counterclaim  in  an  action 
to  reeovpr  the  balance  of  the  purchase  piioe, 
if  demand  for  its  return  is  made  before  it  is 
pleaded,  under  a  statute  permitting  a  coun- 
terclaim of  a  cause  of  action  held  when  suit 
is  brought,  either  matured  or  not,  if  ma- 
tured when  plotded.  Brown  v,  Wieland 
(Iowa)  417 

SETTING  ASIDE. 

Judgment,  see  Jvwnam,  7-11. 

SIDEWALKS. 

Liability  of  Municipality  for  Injuries 
Resulting  from  Explosion  of  Boiler 
under  Sidewalk,   see  McNnnPAL 

CORPOBATIOKS,  6-9. 

SPECIFIC  PERFORMANCE. 

1.  Equitj^  will  not  compel  the  issuance  of 
a  policy  of  insurance  in  accordance  with  the 
provisions  of  a  contract  to  insure,  where  the 
property  intended  to  be  covered  has  been  de- 
stroyed, and  its  owner  has  received  from 
other  insurers  more  thim  its  value.  Insur- 
ance Co.  of  y.  A.  V.  Schall  (Md.)  300 

2.  Specific  performance  of  a  contract  to 
issue  a  policy  of  insurance  will  not  be 
granted  where  it  was  effected  by  agents  of 
the  property  owner,  and  was  not  binding  on 
him  without  ratification,  and  he  did  not  rat- 
ify it  until  after  the  loss,  when  it  was  to  his 

'  interest  to  do  so.  Id. 
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flTATUTBS. 

Construction  of  Act  of  Congress  so  as  to 
Limit  Its  Action  to  That  Which 
Congress  might  Kightfully  Prohib- 
it, see  C0NOBB88. 

1.  A  statute  giving  mortgages  to  build- 
ing and  loan  aasociations  priority  over  all 
liois  filed  subsequently  to  the  date  of  their 
record  cannot  be  declared  void  on  the  ground 
that  it  ie  contrary  to  public  polipy  Julien 
T.  Model  Building  L.  &  I.  Asso.  (Wis.)  668 
Title. 

2.  A  provision  making  the  lim  of  a 
mortgage  to  a  building  and  loan  association 
superior  to  other  liens  filed  subsequent  to 
the  recording  of  the  mortgage  is  within  a 
title,  "An  Act  Regulating  Building  and 
Loan  Assodations."  Id. 

3.  A  law  applic9.ble  to  building  and  loan 
nssociations  as  a  class  is  a  public  and  gen- 
eral, and  not  a  private  or  local,  taw,  within 
the  meaning  of  the  institutional  provision 
respecting  the  form  of  title  to  acts.  Id. 
Coiutniotioii. 

4.  A  proviso  at  the  end  of  a  section  of  a 
municipal  charter,  punctuated  only  by  com- 
mas, giving  the  council  power  by  a  two- 
thirds  vote  to  do  what  is  prohibited  by  the 
general  terms  of  the  section,  which  forbid 
releasing  a  lawful  tax,  exempting  from  any 
burden  imposed  by  law,  paying  any  demand 
not  authorized  1^  law,  compromising  any 
disputed  demand,  or  paying  any  domand  for 
alleged  injuries,  will  not  be  limited  to  the 
immediately  preceding  clause,  but  will  apply 
to  all  pqually,  in  the  absence  of  anything  to 
indicate  why  it  should  not  be  so  applied, 
while,  on  the  contrary,  the  history  of  the 
statute  indicates  ah  intention  that  the  pro- 
viso shall  apply  to  the  whole  section.  State 
ex  rel.  Crow  v.  St.  Louis  (Mo.)  593 
RepeaL 

5.  A  statute  enacted  to  give  immediate 
eflfect  to  certain  provisions  of  a  general  revi- 
sion of  the  statutes  will  not  operate  as  a  re- 
peal or  modification  of  other  sections  of  the 
revision,  which,  under  the  general  plan,  do 
not  take  effect  until  a  subsequent  period, 
where  the  intent  was  not  to  change  the  laws 
by  canying  th^  into  tiie  revision.  JuUen 
V.  Model  Building  U  &  I.  Asso.  (Wis.)  668 

Notes  asd  Bbiefs. 

Statutes ;  oonstniction  of;  to  carry  out  in- 
tention of  Icigislatnre.  669 

Construction  of,  to  determine  constitution- 
ality. 129 

Construction  of;  eflTeet  of  uncertainty  of. 

163 

Relating  to  copyright;  constructioD  of. 

135 

Right  to  inquire  into  motives  of  legisla- 
ture in  passing.  333 

STOCK  EXOKAITOE. 

Taxation  of  Beat  in,  see  Taxes. 
61  L.  R.  A. 


STBEET  RAII.WATS. 

Negligeit  ConBtruction  of  Platform  for 
AecMnmodation  ot  ^usengers,  see 
Cabriebs,  2,  3. 

Injuries  to  Employees,  see  Master  and 

SiSVANT. 

As  Constituting  a  Railroad  Company 
within  Meuiing  of  Employers*  Lia- 
bility Statute  Applicable  to  Bail- 
road  Companies,  see  Masteb  and 
Servant,  1-3. 

Notes  and  Briefs. 

Street  railways ;  negligence  in  building 
platform  for  accommodation  of  passengers 
around  stump  in  street}  contributory  negli- 
gence of  passenger  injured  by.  464 

As  "railroad"  within  meaning  of  fellow 
servant  act.  476 

As  "railroads"  within  statute  making 
railroads  liable  for  injuries  to  one  servant 
by  another;  applicability  of  statute  requir- 
ing trains  to  stop  at  crossings  to  street  rail- 
road ;  of  ordinance  for  taxation  of  railroad 
companies;  of  act  for  incorporation  of  rail- 
road companies.  249 

£levated  street  railways  as  additional 
burden  on  highway.  7S0 

SUBBOOATION. 

■  The  principle  of  subrogation  does  not 
apply  in  favor  of  directors  of  an  insurance 
company  who  applied  its  funds  to  procure 
their  substitution  in  place  of  the  officers  of 
another  company,  with  a  view  to  transfer 
its  busine!<s  to  their  own  compaoy,  so  M  to 
entitle  them  to  have  the  remedy  against 
those  who  receive  the  money  preserved  in 
case  they  are  compelled  to  make  good  money 
so  appropriated.   Oilbert  v.  Finch  (N.  Y.) 

  807 

subborxption. 

Notes  and  Briefs. 

Subscription;  to  pay  money  for  cost  of 
railroad  if  completed  within  certain  time; 
effect  of  failure  to  complete  road.  343 

SUKDAT. 

Publication  of  an  ordinance  in  a  Sunday 
newspaper  is  not  insufficient,  under  a  stat- 
ute making  it  evidence  when  printed  and 
published,  where  such  publication  is  not  for- 
bidden by  statute  or  public  policy,  and,  by 
reason  of  its  larger  circulation,  publication 
in  such  paper  is  the  most  effective  notice 
that  can  be  given.  Knoxville  v.  Knoxville 
Water  Co.  (Tenn.)  888 

STNDIOATE. 

Notes  and  Baua-s. 

Syndicate;  to  preserve  rights  of  bond- 
holders; right  of  bondholder  to  insist  on  be- 
ing admitted.  £70 

TAXES. 

For  Purpose  of  Establishing  Town  Dis- 
pensary for  Sale  of  Intoxicating  Li- 
luors,  see  Intoxioatinq  Liquors, 
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Local   Assessmentat   see   Pdbzjo  Im- 

PBOTBHEirrS. 

See  alao  Pubuc  Ifomr. 
A  "seat"  in  an  onlncorpMated  stock 
exchange,  which  can  only  be  disposed  of  sub- 
ject to  the  regulations  of  the  exchange,  is 
not  taxahle  under  a  statute  which  makes  no 
direct  provisionB  for  its  assessment,  where 
the  provision  for  asseBsment  of  tangible  per- 
sonal property  "at  its  cash  ralue  without 
looking  to  a  forced  sale"  is  inapplicable,  and 
no  attempt  has  been  made  to  assess  such 
seats  since  the  organisation  of  the  egcchange, 
a  period  of  fifty  years.  Baltimore  t.  Johns- 
ton (Md.)  fids 

Notes  aivd  BsiErs. 
Taxes;  necessity  of  uniformity;  imposi- 
tion of  local  tax  for  other  than  local  pur- 

re;  sufficiency  of  reference  to  other  law  to 
object  of  tax  or  amount  thereof;  license 
tax.  125 
What  constitutes  public  purpose  for  which 
tax  may  be  levied;   sufficiency  of  claim 
founded  on  moral  obligation  to  justify;  to 
replace  money  taken  from  state  treasury  for 
private  purpose.  346 
What  constitutes  "property"  which  may 
be  taxed;  seat  or  membership  in  stock  ex- 
change as;  oonstructicn  of  tax  statute;  bind- 
ing effect  of  decision  in  subsequent  suit  for 
taxes  of  other  year.  568 
To  defray  cost  of  municipal  waterworks. 

50 

For  private  use.  158 

TELSORAPKS. 

Sufficiency  of  Notice  Sent  by  Td^raph, 
see  Cebtiobabi,  2. 

An  attorney  at  law  for  plaintiff  in  cer- 
tiorari who  contracts  with  a  telegraph  com- 
pany for  the  sending  of  a  message  giving  no- 
tice of  Idle  sanction  of  the  writ  ana  the  time 
and  place  of  hearing,  which,  the  company 
Hilt  to  deliver  within  the  time  agreed  upon, 
in  consequence  of  which  the  certiorari  is  dis- 
missed for  want  of  said  notice,  -and  who, 
after  having  paid  his  client  the  amount  in- 
volved in  the  certiorari  proceedings,  sues 
tlie  ccnnpany  for  the  ntmdelivery  of  the 
message,  occupies  tlie  position  of  the  plain- 
tiff, and  it  is  ineumlmit  upon  him  to  show 


that  he  would  have  succeeded  in  the  certio- 
rari proceeding,  and  was  damaged  by  its  dis- 
miBsal,  and  where  he  fails  to  show  this,  and 
paid  his  client  under  what  he  thought  was  a 
moral  obligati<Hi,  he  cannot  recover.  West- 
em  U.  Teleg.  Co.  t.  Bailey  (Oa.)  OSS 

Notes  aito  Bsim. 

Tel^aphs;  right  of  company  to  establish 
reasonable  rules  flying  office  hours;  contract 
with  attorney  to  send  telegram  for  princi- 
pal; service  of  notice  of  certiorari  by  tele- 
graph. S34 

Validity  of  notice  sent  by  telegraph.  B33 

TEH AHC9Y  IN  COMMON. 

Nom  AMD  BsBra. 

Tenancy  in  common ;  devise  to  sereral  per- 


sons ''equally"  aa  creating. 
61  L.  B.  A. 
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TEBMINAI.  FAGIIJTZE8. 

.  Orant  by  Carrier  of  Exdusive  Bi^  to 
HaSman  to  Solicit  Ffttrons  within 
Station,  see  Cabbbbs,  1. 

TERBITORIEB. 

Applicability  to,  of  Federal  Constitu- 
tional Provisions  Relating  to  Trial 
by  Jury,  see  TsxAih 

TIME. 

As  Essence  of  Contract,  see  OomBAon, 
16. 

Nona  ARD  BBixrs. 
When  time  is  essenos  of  contract.  842 


TITX.E. 

To  Statutes,  see  Statciss,  B,  S. 

TOBOOOAN  8IXDE. 

Liability  of  landlord  for  Injuries  Re- 
sulting from  Use  of,  1^  Tenant,  see 
Landlord  and  Tenant,  6. 
Liability  of  Owner,  see  Neoliobhce,  3. 

TORTS. 

Notes  and  Briefs. 

Torts;  release  of  one  joint  tort  feasor  to 
discharge  all;  discharge  under  seal;  distinc- 
tion between  liquidated  and  unliquidated 
claim.  445 
Reletise  of  part  of  several  joint  tort  feas- 
ors ;  effect  on  linbility  of  othov.  806 

TRADE  NAME. 

Noras  AND  BxDEra. 

Trade  name ;  as  part  of  good  will  of  busi- 
ness ;  interest  of  surviving  partner  in ;  riffht 
to  use  one's  own  name  so  as  to  impair  value 
of  good  will;  proper^  in  name  at  common 
law:  adoption  by  partnership  ot  name  of  in- 
dividual partner  as  firm  name;  assignment 
in  gross  of  right  to  name;  effect  of  involun- 
tary sale  of  good  will  to  pass  right  to  name; 
right  of  purSiaser  of  good  will  to.  707 

TBEBPABB. 

A  man  cannot  be  prosecuted  for  crimi- 
nal tree  pass  for  entering  upon  his  wife's  land 
with  intoit  to  make  liis  residence  there,  al- 
though she  has  left  him  and  removed  from 
the  premises  upon  good  grounds  for  believ- 
ing that  he  lias  been  guilty  of  adultery,  and 
has  forbidden  him  again  to  enter  upon  them, 
and  the  Constitution  provides  tliat  her  prop- 
erty sliall  be  and  remain  her  sole  and  bmml- 
rato  estate.   State  v.  Jones  (N.  C.)  777 

Notes  and  Bbxefs. 

Trespasser ;  right  of,  to  recover  for  nM;li- 
gent  injuries.  iSl 

TBIAX^ 

An  Instruction  Favorable  to  Complain- 
ing Parly  Not  Oronnd  for  Bevmal, 
see  Apfeax  and  Ebbob,  11. 
1.  To  entitle  the  defoidant  to  the  open- 
ing and  conclusion  of  the  argument  in  the 
trial  of  a  case  arising  w  dclmo,  when  the 
act  complained  of  was  not  one  which,  nnder 
the  law,  could  bs  Jnsttfled,  it  is  ncasMagy 
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tbat  the  defendant  hy  proper  pleadings  ad- 
mit, not  (miy  tiie  commiasion  of  the  act 
which  it  is  Milled  was  wrongful,  but  also 
such  other  fncts  as  would  entitle  the  plain- 
tifF  to  have  a  verdict,  without  proof,  for  the 
amount  claimed  in  the  petition.  Brunawidc 
A  W.  R.  Co.  T.  Wiggins  (Oa.)  613 
Jvry. 

2.  Where  irr^ularities  occur  in  the  BUm- 
rooning  of  a  ape^al  venire,  it  is  incumbent 
upon  the  defendant  or  his  counsel  to  inter- 
pose his  objection  at  the  proper  time,  and  it 
Is  waived  if  it  is  raised  for  the  first  time 
after  verdlet.   Queenan  t.  Territory  (Okla.) 

324 

3.  The  provisions  of  the  Oklahoma  stat- 
ute in  relation  to  the  selecting,  summoning, 
and  impaneling  of  a  jury  are  not  mandatory, 
but  merely  directory,  and  hence  mere  irregu- 
larities will  not  be  deemed  prejudicial  un- 
less it  is  clearly  shown  that  some  injury  has 
resulted  therefrom.  Id. 

4.  In  the  absence  of  on  express  statute 
making  a  juror  incompetent  who  has  been 
convicted  of  a  criminal  offense  punishable  by 
imprisonment  in  a  penitentiaiy  of  anoUm* 
state,  audi  conviction  and  sentence  ean  have 
no  effect,  by  way  of  penalty  or  of  personal 
disability  or  disquauficaticHi,  b^ond  the 
limits  of  the  state  in  whit^  the  judgment 
was  rendered.  Id. 

6.  The  right  to  challenge  a  juror  for  dis- 
qnalitication  is  not  a  constitutional  right 
which  cannot  be  waived,  but  is  a  statutory 
right  whirih  may  be  waived  by  defendant  or 
his  counsel,  even  in  a  capital  case.  Id, 

6.  Failure  to  object  to  a  juror  who  has 
been  convicted  of  a  felony,  when  that  fact  is 
called  to  the  attention  of  defendant's  counsel 
during  the  progress  of  a  criminal  trial* 
waives  any  objectiMi  to  the  disqualification, 
and  an  objection  made  after  a  verdict  lias 
been  rendered,  upon  motion  for  new  trial, 
oomes  too  late.  Id. 

7.  The  provisions  in  the  Constitution  of 
the  United  States  in  relation  to  trials  by 
jury  for  crimes,  and  to  criminal  prosecu- 
tions, apply  to  tha  territories  of  the  United 
States.  Id. 

8.  Objection  to  a  juror  because  he  is  a 
nonresident  of  the  county  comes  too  late  on 
moticn  for  new  trial.  People  v.  McFarlane 
(Cal.)  245 
Qveatlona  of  law  mmd  fact. 

0.  Whether  or  not  defamatory  matter  in 
a  pleading  is  pertinent  to  the  Issue  is  a  ques- 
tion of  law  for  tile  court.  Crockett  v.  Mc- 
Lanahan  (Tenn.)  914 

10.  The  Jury  must  decide  whether  or  not 
a  structure  intended  to  be  used  by  the  pub- 
lic for  a  consideration  is  constructed  with 
that  due  care  which,  in  the  judgment  of  pru- 
dent men,  in  view  of  its  purpose,  should 
have  been  exercised  to  prevent  injuries  to 
persons  using  it.  Barrett  v.  Lake  Ontario 
Beach  Improvement  Co.  (N.  Y.)  820 

11.  Whether  or  not  a  city  should  have 
known  that  a  boiler  for  the  heating  of  an 
abutting  building  was  looated  uncwr  the 
«1  L.iL  A. 


sidewalk  is  a  qneetimi  for  the  jury,  where 
the  city  ordinances  prescribe  a  certain  kind 
of  structural  work  in  cose  the  space  under 
the  walk  is  to  be  utilized,  require  inspection 
by  city  officials  of  all  alterations  in  build- 
ings, and  a  permit  to  make  certain  altera- 
tions affecting  that  walk,  which  would  re- 
quire inspection,  had  been  granted.  Beall  v. 
Seattle  (Wash.)  68S 
Instructions. 

12.  Giving  a  correct  instmoUon  at  the  re- 
quest of  one  of  the  parties  does  not  correct 
an  error  in  the  genend  charge,  unless  the  in- 
structions there  given  are  recalled  or  ex- 
plained. Standard  L.  ft  Aoci.  Ins.  Go.  T. 
Sale  (C.  C.  App.  0th  C.)  S37 

13.  In  the  trial  of  an  action  brought  to  re- 
cover damages  against  a  railroad  company 
for  injuries  sustained  by  the  running  and 
operation  of  a  train  of  cars,  it  is  error  to 
charge  in  such  manner  as  to  convey  to  the 
jury  the  impression  that,  if  they  should  be- 
lieve Uiat  both  the  company  and  the  person 
injured  woe  equally  negligent,  the  plaintiff 
could  recover.  Bronswiek  &  W.  R.  Co.  v. 
Wiggins  (Ga.)  613 

14.  An  instruction  that  not  every  derange- 
ment of  the  mind  will  excuse  one  for  ue 
commission  of  crime,  but  that,  if  one  has 
suflicient  mind  to  know  right  from  wrong 
regarding  the  particular  a(^  ajid  is  able  to 
understand  the  consequences  of  such  act,  the 
law  recognizes  him  as  sane  and  holds  him 
resp<»iiiible,  is  proper.  Queenan  v.  Territory 
(Okla.)  324 

15.  It  is  not  error  to  reject  a  grayer  for 
instructions,  tlie  theory  of  which  is  covered 
by  others  which  are  granted.  West  Virginia 
C.  ft  P.  E.  Co.  v.  State  use  of  Fuller  (Md.) 

674 

16.  Refusal  to  give  an  instruction  re- 
quested by  defendant  in  a  criminal  case  is 
not  error,  where  the  instruction  was  covered 
1^  the  general  charge  of  the  court.  Queenan 
v.  Territory  (Okla.l  324 
Verdi  et. 

17.  There  is  no  error  in  refusing  to  di- 
rect a  verdict  for  defendant,  if,  upon  the 
evid«icc,  the  jury  may,  without  acting  un- 
reasonably, And  for  plaintiff.  Standard  L 
&  Acd.  Ins.  Co.  V.  Sale  (C.  C.  App.  6th  C.) 

337 

Notes  and  Bbiefs. 

Trial ;  question  for  jury  as  to  capacity  of 
child  to  exercise  care  for  his  own  safety.  Oil 

Questions  for  jury  as  to  negligence  or  con- 
tributory negligence.  830 

Question  for  jury  as  to  whether  person 
working  on  building  without  fire  escapes  as- 
sumes risk.  163 

Question  for  court  as  to  whether  state- 
ments in  insurance  application  are  warran- 
ties or  simple  representations;  what  evi- 
dence sufficient  to  require  eubmlssion  M  case 
to  jury.  387 

Question  for  jury  as  to  capacity  of  boy 
charged  with  contributory  n^ligence.  120 

Question  for  jury  as  to  negl^ence  in  us- 
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ing,  or  permitting  the  use  of,  apace  under 
Straet  680 
Effect  of  admiK»ion  to  change  burden  of 
proof  and  right  to  op«i  and  close: — (I.) 
Scope  of  note;  (11.)  general  principle; 
(III.)  when  regulated  by  rule  of  court  or 

grovisicai  of  statute:  (a)  in  tiie  United 
tales:  (1)  by  rule  of  court;  |2)  by  provi- 
sion of  statute  or  Code;  (b)  in  England; 
(IV,)  how  and  when  admission  made:  (a) 
neceasity  of  incorporating  in  pleadings :  ( I ) 
general  rule;  (2)  when  not  made  in  good 
faith;  (b)  admiasion  on  reeord;  (c)  with- 
drawal or  waiver  of  general  issue;  (d) 
other  admissionB;  (e)  several  delendontB, 
and  admission  not  made  by  all;  (f)  when 
defendant  introduces  no  evidence;  (g)  time 
for  making  admission  or  request  to  open  and 
close;  (Y.)  extent  and  character  of  admis- 
sion: (a)  when  admission  expressly  made: 

(1)  asaumpHit  generally;  (2)  assumpsit  on 
notes,  bills  of  exchange,  etc ;  (3)  insurance; 
(4)  lease;  (S)  libel;  (6)  negligence;  (7) 
tnspass  and  replevin;  (8)  assault;  (9) 
other  cases;  (b)  afflrmative  defense  witiiout  | 
format  admission :  (1)  assumpsit  generally;  i 

(2)  afiaumpsit  uu  notes;  (3)  assiunpsit  on  ' 
bills  of  exchange;  (4)  debt;  (5)  insurance; 

( 6 )  replevin ;  ( 7 )  trespass ;  { 8 )  slander 
and  libel;  (9)  assault;  (10)  pleaa  in 
abatement;  (11)  other  cases;  (c)  averment 
affirmative  in  form,  but  negative  in  sub- 
stance: (d)  denial  or  failure  to  admit  un- 
necessniy  nvemient  or  condnsion;  (e)  ne- 
cessity of  admitting  quantum  of  damages: 
(1)  liquidated  damages  and  damages  ascer- 
tainable by  computation ;  ( 2 )  unliquidated 
damages:  (a)  in  general;  (6)  slander  and 
libel;  (c)  negligence;  (d)  assault;  (e) 
other  cases;  (VI.)  effect  of  reply  to  restore 
right  to  plaintiff;  (VTI.)  cenditionaJ  ad- 
mission: (VIII.)  in  equity  actions;  (IX.) 
on  writ  of  error  and  appeal  and  issue  of 
law;  (X.)  in  criminal  action :  (XI.)  conclu- 
sion. 513 

TBTTSTS. 

Right  of  Trustees  to  Maintain  Action 
without  Joining  Ceatui  Que  Trust, 
see  AcTjo:«  os  Sun,  4. 

In  Favor  of  Creditors  in  Proceeds  of 
Insurance,  see  TitbubIakce:,  4,  5. 

1.  The  fact  that  a  principal  has  no  title 
to  or  eimtrol  over  the  property  to  which  the 
agency  relates  does  not  prevent  a  trust  for 
hiB  benefit  from  arising  when  the  agent,  after 
the  termination  of  his  agency,  purchases  the 
property  and  holds  it  adversely  to  bis  prin- 
cipal. Trice  v.  Comstock  (C.  C.  App.  8th 
C.)  176 

2.  An  agent  employed  to  solicit  and  con- 
duct probable  customers  to  his  principals 
engaged  in  procuring  from  o^vnera  options 
to  purchase  their  property  at  tixed  prices 
and  in  selling  it  at  higher  prices,  who  by 
means  of  his  agency  obtains  information 
which  he  probably  would  not  otherwise  have 
secured  os  to  the  location,  value,  products, 
and  probnbic  income  of  a  tract  of  land,  can- 
not, even  after  the  termination  of  his  agency, 
purchase  such  tract  and  hold  it  for  his  own 
61  L.  R.  A. 


benefit  adversely  to  his  former  principals; 
and  the  title  thus  ditained  by  Uie  agent  is 
charged  with  a  eonstruetive  trust  for  the 
benefit  of  the  principals,  which  a  court  at 
equity  will  enforce.  Id. 

3.  Where  a  trustee  under  a  will,  in  disre- 
gard of  the  testator's  directions,  uses  trust 
funds  in  her  hands,  t<^ther  with  her  own 
funds,  to  buy  real  estate,  and  took  the  title 
in  her  own  name,  the  amoimt  of  trust  funds 
so  used  not  being  precisely  ascertainable,  biit 
exceeding  one  half  of  the  price  paid  at  the 
time  of  piirdiaiie,  the  oestuia  que  tnut  are 
entitled,  in  equity,  to  elect  whether  they  will 
claim  a  charge  upon  the  real  estate  for  the 
amount  of  trust  funds  so  invested,  or  will 
claim  the  real  estate  itself,  as  owners,  sub- 
ject to  a  charge  for  the  trustee's  own  money 
so  used,  and,  in  endeavoring  to  ascertain 
how  much  trust  money  and  how  much  of  the 
trustee's  own  money  had  been  invested  in 
the  property,  every  reasonable  intendment 
should  be  made  against  the  trustee,  through 
whose  default  the  truth  has  become  obscure. 
Bohle  V.  Hasselbroch  ["S.  J.  Err.  ft  ^Pj^) 

Nona  Aim  Bbiefs. 

Trusts;  resulting;  distinction  between  en- 
tire trust  ownership  and  part  trust  owner- 
ship. 323 

Knsulting:  in  favor  of  one  whose  mon^ 
is  used  by  anotlier  to  purchase  land;  who 
muy  enforce  trust  aftor  death  of  benefi- 
ciary. 168 

Tn  fund  arising  from  certificate  in  benev- 
olent society ;  where  contemplated  benefi- 
ciary does  not  exist;  resulting  trust.  604 

Trustee  acting  contrary  to  interests  of 
uesluis  que  truat;  trustee  for  railroad  bond- 
holders. 270 


UMITED  STATES. 

Construction  of  Act  of  Congress  so  as 
to  Umit  Its  Action  to  That  Which 
Congress  might  Rightfully  Prohib- 
it, see  CoKGiisss. 

VACATINO. 

Judgmoit,  see  JunoMENT,  7-11. 

VAOHAITTS. 


Notes  a^d  Briefs. 


Vagrants;  who  are. 


76S 


VENDOR  AHD  PVBGHAttEB. 

Construction    of   Contract,   see  Cozr- 
TRACTS,  11. 

1.  The  actual  payment  before  notice  of 
an  adverse  claim  of  the  purchase  price  is  in- 
dispensable to  the  maintenance  of  the  claim 
that  one  is  a  bona  fide  purchaser  of  property 
for  value,  without  notice.  Trice  v.  Com- 
stock {C.  C.  App.  8th  C.)  176 

2.  As  between  different  persons  to  whom 
ii  common  grantor  had  conv^ed  the  same 
l>flrce1  of  land,  the  elder  deed  gives  the  better 
title.    Wiggins  v.  Pender  (N.  C.)  772 

VESTED  BIGHTS. 

See  Constitution Ai.  Law,  1. 
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VOTEBJI  ABD  EXiEOTIOKS. 

1.  No  punishment  can  be  inflicted  for 
▼iolation  of  the  Federal  statute  declaring 
that  ell  qualified  citizens  shall  have  a  ri^ht 
to  vote  at  all  elections  without  distinction 
of  race,  color,  or  previous  condition  of  serv- 
itude, unless  it  is  prescribed  by  statute. 
Karem  v.  United  States  {C.  C.  App.  6th  C.) 

437 

2.  T..egiB]atioii  authorized  by  U.  S.  Ctmat. 
AmMid.  16,  to  protect  the  elective  franohiBe 
must  be  addnued  to  state,  and  not  iadivid- 
uai,  action,  nnlesB  the  individiial  assumes  to 
exercise  the  povrer  of  the  state.  Id. 

3.  Contpreae  cannot  punish  mere  lawless 
acts  of  individuals  in  preventing  colored  per- 
sons from  votinff  at  purely  etate  elections. 

Id. 

4.  Appropriate  legislation  for  the  in- 
fringement of  U.  S.  Const.  Amend.  15,  pro- 
tecting the  elective  franchise  of  colored  citi- 
zens, is  not  foimd  in  U.  S.  Rev.  Stat.  {  5508 
<U.  S.  Comp.  Stat.  1901,  p.  3712),  which 
provides  for  punisluncnt  of  persons  who 
shall  conspire  to  injure  a  citizen  in  the  free 
exercise  of  any  rights  secured  to  him  by  the 
Ctmstitution  or  laws  of  the  United  States, 
■inoe  it  is  not  limited  to  state  action,  which 
is  the  only  action  in  respect  to  such  fran- 
ehiae  whion  Congress  can  prohibit.  Id. 

Notes  Ain>  Bbiefb. 

Voters  and  elections;  Federal  control  of 
state  elections;  constitutional  right  of  col- 
t>red  people  to  vote;  wrcmgful  acts  ot  in- 
spectors of  elections  as  acts  of  state.  438 

WAIVER. 

Of  Breadi  of  Conlraet,  see  Contra OTS, 
16. 

NOTRS  AND  BbIEFS. 

Waiver;  of  disqualification  of  juror  by  de- 
fendant in  criminal  case.  325 

Of  right  to  rescind  contract.  404 

Of  objections  to  jury.  490 

WABBAHT. 

See  PCTBUC  MOXBT. 

WARRAITTT. 

In  Insurance  Polides,  see  Insuraitoe, 
15-19. 

Noras  AND  Bbietb. 

Warranty;  in  deed;  right  of  assigns  to 
maintain  action  on.  773 

WATER  RATES. 

See  Waters,  21-27. 

WATERS. 

Nature  of  Titie  in  Canal  Right  of  Way, 
see  GANALSf  1. 

Injuries  to  Adjoining  Lands  Watu- 
Soaking  through  from  Canal,  see 
Canau,  3. 

CerUorari  to  Review  Action  of  Munic- 
ipal Corporation  in  Fixing  Water 
Rates,  see  CKmoBABl,  1. 
ei  L.  R.  A. 
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Reetraining  Banoral  of  Water  Ifains, 

see  ImuNcmnr,  8. 
See  also  WsAsna. 

1.  Where  a  small  strip  of  land  which  lies 
between  a  government  grant  and  a  river  is 
washed  awa^  so  that  the  granted  land  be- 
comes riparian,  and  then  accretions  to  the 
granted  land  carry  the  river  boundary  far 
beyond  its  old  location,  they  will  belong  to 
the  grantee,  and  no  title  will  vest  in  the  gov- 
ernment which  it  can  grant  to  a  third  per- 
son. Widdeoranbe  t.  Chiles  (Mo.)  309 

2.  A  lover  owner  cannot  obstruct  a  nat- 
ural waterway  so  as  to  flood  the  lands  above 
him.  Mullen  v.  Lake  Drummond  Canal  & 
W.  Co.  (N.  C.)  888 

Z.  A  sweet  ditch  constructed  by  a  canal 
company  along  its  embankment  either  upon 
the  site  of  an  old  waterway  which  drained 
adjoining  property,  or  as  a  substitute  for 
one  running  in  the  same  general  direction, 
must  bo  considered  as  the  waterway,  so  that 
it  cannot  be  dosod  without  liability  for  the 
injuries  thml^  inflicted  on  the  uppo-  own- 
er. Id. 
PnUle;  maTlc^ble. 

4.  A  state  may,  in  the  absence  of  con- 
gressional legislation,  authorize  an  obstruc- 
tion in  the  bed  of  a  navigable  river  of  the 
United  States,  where  it  is  entirely  within  its 
limits,  which  is  necessary  to  repair  a 
bridge  which  has  been  placed  across  the 
stream  under  its  authority,  although  the 
stream  extends  into  another  state.  Kansas 
City  M.  ft  B.  R.  Co.  v.  J.  T.  Wiygul  &  Son 
(Miss.)  678 

3.  The  title  to  lands  under  the  tide  wa- 
ters is  vested  in  the  respective  states,  and 
may  be  granted  1^  them  to  Indivuluals. 
Shepard's  Point  Land  Co.  v.  Atlontie  Hotel 
(N.  C.)  937 

6.  A  street  platted  between  a  navigable 
river  and  the  highway  along  the  shore,  and 
which  is  incapable  of  being  used  as  a  street, 
does  not  affect  the  rights  of  the  owner  of  the 
land  bordering  on  the  river  as  against  one 
claiming  the  title  to  the  land  under  the  wa- 
ter. Id. 

7.  When  soil  on  the  shore  of  a  navigable 
water  is  granted  by  the  state  to  private 
owners,  certain  rights  pass  as  incident  to 
the  grant,  with  which  the  state  cannot  inter- 
fere itself,  or  permit  otliers  to  interfere,  ex- 
cept for  public  uses,  and  th«i  only  upon 
making  compensation.  Id. 

8.  A  grant  to  a  riparian  owner  of  land 
under  the  water  in  front  of  his  property, 
under  a  statute  providing  for  the  grant  of 
such  property  to  such  owners  "for  the  pur- 
pose of  making  wharves,"  does  not  convey 
an  absolute  title  which  may  be  separated 
from  the  upland  so  as  to  out  off  the  riparian 
rights  of  the  owner  of  such  land, — at  least 
wliere  the  policy  of  the  state  has  been  not  to 
grant  the  absolute  ownership  of  the  soil  un- 
der the  water.  Id. 

9.  A  grant  of  the  upland  by  a  riparian 
owner  who  has  obtained  from  the  state  a 
grant  of  the  land  under  water  in  front  of 
his  property  "for  the  purpose  of  erecting 
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wharves"  will  include  the  rights  under  the 
water,  so  that  the  grantor  will  retain  no 
title  which  will  sustain  an  action  for  posses- 
sion of  the  land  under  the  water.  Id. 

10.  The  provision  in  the  act  of  Congress 
of  March  3,  1890,  forbidfiing  obstructions  in 
navigable  rivers  which  are  not  authorized 
Ckmgresa,  does  not  apply  to  an  obstnietion 
plaoed  in  the  bed  of  a  rirer  for  the  purpose 
of  repairing  a  bridge  which  had  been  placed 
across  the  river  under  state  authority  prior 
to  the  pasBsge  of  that  act.  Kansas  City  M. 
&  B.  R.  Co.  T.  J.  T.  Wiygul  A  Son  (Miss.) 

678 

Approprlatiotu 

11.  One  who  has  appropriated  water  from 
a  flowing  stream,  and  devoted  it  to  a  benefi- 
cial use,  has  a  vested  right  thereto  with 
which  no  court  can  interfere,  or  permit  sub- 
sequent apprqpriators  to  do  bo.  Salt  Lake 
City  T.  Salt  Lake  City  Water  A  E.  P.  Go. 
(Utah)  848 

12.  An  appropriaior  does  not  forfeit  his 
right  to  use  the  water  by  the  fact  that  he 
has  not  put  it  to  actual  use,  where  he  has 
prosecuted  the  construction  of  the  necessary 
ditches  and  flumes  with  reasonable  dili- 
gence, but  has  been  prevented  from  making 
use  of  the  water  1^  the  opposition  of  prior 
appropriators.  Id. 

13.  Appropriated  water  is  subject  to  sec- 
ondary appropriation  above  the  head  of  the 
ditch  of  the  prior  appropriator  for  the  pur- 
pose of  furnishing  power,  the  water  to  be  de- 
lirered  to  the  prior  appropriator  near 
the  head  gate  of  his  ditch  and  the  point 
where  it  is  needed  for  use  by  him,  if  the 
rights  of  the  latter  are  not  interfered  with. 

Id. 

14.  The  destruction  of  a  section  of  the 
ditch  of  a  prior  appropriator,  and  unlawful 
interference  with  his  control  and  regulation 
of  the  flow  of  water  appropriated  oy  him, 
are  not  effected  by  taking  the  water  from 
the  river  above  his  head  gates,  by  a  second- 
ary appropriator,  for  the  generation  of  pow- 
er, and  deliveriuji;  it  into  bis  ditch  above  the 
point  where  it  is  needed  by  him,  where  he 
may  still  have  use  for  such  section  of  the 
ditch,  and  may  manage  his  head  gates  and 
control  the  water  in  the  canal.  Id. 

16.  A  prior  appropriator  having  the  right 
to  change  his  point  of  diversion  cannot  deny 
the  right  of  a  subsequent  appropriator  to 
take  water  near  his  head  gate,  until  he  has 
perfected  his  arrangement  and  appliances 
for  efTectiug  the  change.  Id. 

16.  A  constitutional  prohibition  of  the 
alienation  of  the  source  of  water  supply  by 
municipal  corporations  does  not  prevent  a 
secondary  appropriation  of  the  water,  to  be 
used  above  the  point  where  it  is  needed  by 
the  municipality,  without  injury  to  its 
rights.  Id. 

17.  The  claimants  of  water  ri^ts,  who, 
junior  appropriations  and  attempts  to 

impound  the  water,  render  necessary  the  ap- 
pointment of  commissioners  to  r^ulate  the 
respective  rights  of  the  parties,  may  be 
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charged  with  the  expenses,  to  the  ezelnsion 
of  the  prior  appropriators.  Id. 

18.  An  appropriation  of  water  which  has 
been  made  effectual  by  use  of  a  tail  race  un- 
der agreement  with  the  prior  appropriator 
cannot  be  rendered  inefi'ectual  by  the  with- 
drawal of  the  consent  and  a  resort  to  litfsa- 
tion  toprevent  further  use  of  the  water,  id. 

19.  Toe  generation  of  electricity  to  fur^ 
nish  light,  heat,  and  power  to  the  people  of 
adjoining  towns  is  a  beneficial  use  n>r  which 
water  may  be  appropriated.  -  Id. 

20.  So  long  as  a  prior  approprlator's  use 
of  the  water  is  neitner  interfered  with  nor 
abridged,  he  has  no  just  cause  to  complain 
although  another  appropriator  above  him 
also  uses  the  same  water  for  a  beneficial  use. 

Id. 

Fnblie  wftter  supply. 

21.  To  authorize  an  irrevocable  contract 
by  a  municipality  as  to  the  rates  to  be 
charged  consumers  for  water  furnished  by  a 
water  company,  l^slative  power  to  make  it 
mUBt  be  unquestionable.  Knoxville  v.  Knox- 
ville  Water  Co.  (Tenn.)  888 

22.  A  provision  in  a  charter  of  a  water 
company  that  the  municipality  "shall  have 
power  by  ordinance  to  iwulate  the  price  of 
water"  gives  the  municioality  the  continuing 
right  to  regulate  the  cnarges,  limited  only 
by  a  condition  that  such  rates  shall  not  be 
unreasonable  or  oppressive.  Id. 

23.  It  is  not  unreasonable  to  give  a  mu- 
nicipality whose  inhabitants  are  to  be  sup- 

f'lied  by  a  water  company  the  right  to  regu- 
ate  the  rates,  since  the  question  of  the  rea- 
sonableness of  the  r^ulation  is  always  open 
to  judicial  investigation.  Id. 

24.  That  a  municipal  corporation  has  an 
option  to  purchase  a  plant  lor  water  supply 
at  a  certain  date  will  not  invalidate  its  reg> 
ulation  of  rates  to  be  charged  by  the  owner, 
on  the  theory  that  they  may  be  fixed  so  low 
as  to  destroy  the  value  of  the  plant,  slnoe 
the  owner  may  resort  to  the  courts  for  pro- 
tection. Id. 

25.  A  contract  by  a  municipality  as  to 
the  rates  to  be  charged  by  a  water  emnpany 
which  is  chartered  ^r  a  term  of  years  does 
not  prevent  its  altering  such  ratei  from 
time  to  time,  where  the  charter  provides 
that  it  shall  in  no  way  interfere  wiUi  tbe 
police  or  general  powers  of  the  municipal  ify, 
which  shall  have  power  hy  ordinance  to  "rez^ 
ulate"  the  price  of  water.  Id. 

26.  Requiring  approval  by  the  eomonon 
council  of  a  city  of  the  act  of  the  board  of 
public  works  in  fixing  water  rates  does  not 
give  the  council  power  to  take  the  initiative 
in  the  matter,  where  its  former  power  in 
that  regard  was  repealed,  and  a  board  of 
public  works  was  established,  with  power  to 
fix  rates  which  should  not  be  in  force  until 
submitted  to  and  approved  hy  tbe  council. 
State  ex  rel.  Hallauer  v.  Goniell  (Wis.)  33 

27.  The  recommendation  of  water  rates 
an  executive  board  may  be  made  neeesMury 
to  their  odoptimi  by  the  legislative  body  of 
a  cit^,  although  the  fixing  of  rates  is  a  1^ 
islative,  and  not  an  execuUve,  fonctioo.  Id. 
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28.  A  municipal  corporation  may  require 
consumerfl  of  water  in  certain  cases  to  use 
meters  and  keep  them  in  repair  at  their  own 
expense,  under  charter  authority  to  legis- 
late as  to  means  for  ascertaining  amounts  to 
be  paid  M  water  rates  by  oonsumerSi  and  to 
maKe  regulations  for  the  protection  of  the 
works  and  the  use  thereof.  Id. 

20.  A  water  meter  is  not  so  exclusively 
ior  the  benefit  of  the  one  furnishing  the 
water  that  the  duty  to  furnish  it  cannot  be 
imposed  upon  the  consumer.  Id. 

30.  An  ordinance  for  the  protection  of 
waterworks  is  not  void  for  unreasonableness 
which  requires  all  consumers  using  large 
service  pipes  to  provide  meters  while  giving 
other  consumers  an  option  to  do  so.  Id. 

31.  The  courts  have  no  right  to  interfere 
with  the  discretion  of  a  city  in  the  exercise 
of  the  power  conferred  upon  it  to  provide  a 
system  of  waterworks  and  control  and  regu- 
late the  same.  Asher  v.  Hutchinson  Water, 
L.  &  P.  Co.  (Kan.)  62 

Notes  and  Briefs. 

Waters;  right  of  state  to  authorize  ob- 
struction of  navigable  river  to  make  repairs 
on  bridge ;  where  Congress  has  not  legislated 
with  reference  thereto;  what  waters  are 
navigable;  obstruction  as  nuisance.  579 

Sights  of  riparian  owner  in  water  front. 

937 

Restoration  by  accretions  of  land  washed 
away;  ownership  of  bed  of  Missouri  river 
by  state;  title  to  new  land  where  land  of 
United  States  is  washed  away  and  reformed 
by  accretions.  809 

Liability  for  safety  of  wharf  or  dock: — 
(I.)  General  rule  of  liability;  (II.)  where 
wharfinger  assigns  berth;  (III.)  what  are 
defects;  (IV,)  defects  outside  of  dock;  (V.) 
defect  in  surface  of  wharf;  (VI.)  liability 
as  between  owner  and  lessee;  (VII.)  liabili- 
ty of  public  corporation;  (VIII.)  defenses; 
(IX.)  other  matters.  946 

Liability  of  owner  of  wharf  or  dock  for 
injury  to  vessel  in,  caused  hy  unsafe  condi- 
tion of.  950 

Right  to  make  second  appropriation  of, 
above  point  of  first  appropriation;  appro- 
priation for  city  water  supply;  as  trust  for 
benefit  of  citizens;  vested  right  in  use  of; 
right  of  appropriator  to  insist  that  water 
continue  flowing  as  when  appropriation 
made;  failure  to  make  use  of  water  after 
appropriation ;  ri^t  of  appropriator  in  cor- 
pus of  water.  649 

Liability  of  canal  owner  for  injuiy  to 
neighboring  lands  by  lealcage  and  flooding; 
damage  from  Bee|iage  and  percolating  wa- 
ters; duty  to  maintain  sweat  ditches;  sur- 
face waters;  duty  to  provide  means  for  dis- 
posing of  sand  and  mud  thrown  in  from 
canal;  right  to  divert  watercourse;  obstruc- 
tion of  drainway.  '837 

Duty  and  liability  of  municipality  with 
respect  to  drainage.  673 

Establishment  and  regulation  of  munici- 
pal water  supply: — (I.)  Power  to  proeure 
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lor  furnish:  (a)  of  municipality:  (1)  in 
'general;  (2)  charter  authority;  (b)  of  pri- 
I  vate  corporation;  (o)  extraterritorial 
rights;  id)  right  of  way;  (II.)  purohasa  or 
'  construction  of  plant:  (a)  power  of  munici- 
'pality;  (b)  contract  to  purchase:  (1)  in 
general ;  ( 2 )  compensation ;  ( c )  provision 
of  fimd;  (1)  bonding;  (2)  taxation:  (a)  in 
general;  (b)  local  assessments;  (o)  pay- 
ment for  work;  (d)  liability  for  injuries; 

(III.)  contract  for  water :  (a)  power  of  mu- 
nicipality; |b)  who  to  act  for  municipality; 

(c)   form  of  contract  I    (d)   conatruetion ; 

(c)  subject-matter;  (f)  c<Hi«f deration;  {g) 
validity:  (1)  in  general;  (2)  term;  (A) 
breach;  (j)  estoppel;  liability  for  work  or 
'  water  accepted;  (j)  change  or  enforcement; 

(fr)  collateral  contracts;  {IV.)  rights  of 
taxpayer;  (V.)  use  of  highways:  (a)  right 
of  public  to  use;  (6)  right  of  water  com- 
pany; (VI.)  rights  and  duties  of  water  com- 
{Miny:  {»)  exclusiveness  of  franchises:  (1) 
right  to  confer;  (2)  when  conferred;  (3) 
protection  of  rights;  (4)  what  is  infringe- 
ment;  (ft)   dut^  as  to  furnishing  water: 

(1)  as  to  quantity  and  quality:  (a)  in  gen- 
eral; (6)  quality;  (c)  quantity;  (2)  as  to 
consumer;  (a)  general  duty;  (b)  free 
supply;   (c)   remedy  for  breach  of  duty: 

(1)  specific  performance;  (2)  forfeiture  of 
franchise;  (3)  other  remedies  of  municipal- 
ity; (4)  suit  b^  consumer;  (d)  assigna- 
bility of  franchise;   (e)   control  of  rates; 

(1)  governmental  power;  (2)  method  of 
fixing;  (3)  amount;  (4)  effect  of  contract ; 

(5)  judicial  supervision;   (f)  regulations; 

ig)  rights  after  expiration  of  franchise; 

(VII.)  rightB  and  duties  of  consumer:  {a) 
in  general;  (&)  fixing  and  collection  of 
rates;  (1)  du^  to  pay;  (2)  amount;  (S) 
meters;  (4)  discrimination;  (6)  enforce- 
ment: (a>  in  general;  (b)  by  stopping  sup- 
ply; (6)  other  matters;  (VTII.)  rights  and 
duties  of  municipali^:  (a)  in  general;  (6) 
regulations;  (o)  rates;  (d)  leue  or  sale  of 
plant  33 

Mandamus  to  compel  furnishing  of;  duty 
of  public  corporation  to  supply;  relief  fnnn 
duty  by  contract;  difference  between  fran- 
chise granted  by  city  and  franchise  granted 
by  stale.  B8 

Right  of  city  to  require  consumers  to  pay 
for  meters;  rates  for;  reasonableness  of.  38 

Regulation  of  rates  of;  delegation  of 
power  to  regulate  to  city;  power  of  city  to 
renounce  ri^t  to  regulate;  regulation  as 
impairment  of  charter  rights  of  company. 

888 

WHARVES. 

1.  The  mere  fact  that  a  vessel  owner  has 
to  go  through  mud  to  reach  a  berth  in  a 
dock  does  hot  cast  upon  him  the  risk  of  in- 
jtiry  from  a  ledge  of  rocks  of  which  he  has 
no  notice,  and  of  which  the  owner  of  the 
dock  knows,  or  by  the  exercise  of  reasonable 
care  and  diligence  could  ascertain.  Oarfleld 
&  P.  Coal  Co.  V.  Rockland-Rodcport  Lime 
Co.  (Mass.)  946 

2.  The  master  of  a  vessel  which  is  to  lie 
in  a  regular  berth  at  a  wharf  is  upder  no  A- 
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ligation  to  take  soundings  to  determine 
whether  or  not  the  berth  is  safe  for  the  Tea- 
sel, where  he  has  been  assured  by  the  wharf 
owner  or  his  agent  that  it  is  a  propw  one. 

Id. 

Notes  akd  Bbiefb. 

^^liarfs;  liabiUi?  of  owner  of,  for  injury 
to  Teasel  by  unsafe  oondition  of.  960 

WII<UB. 

1.  The  destructim  of  a  will  expressly  re- 
Toking  a  former  one  reviTee  the  latter,  un- 
der a  statute  providing  that  a  will  can  be 
revoked  only  by  a  subsequrait  will  declaring 
the  rerocatum  of  fonner  ones.  Stetson  v. 
Stetson  (111.)  268 

2.  The  desfcrucUim  of  a  will  animo  rmo- 
oandi  will  be  presumed,  where  it  was  taken 
into  tho  custody  of  the  testator,  and  cannot 
be  found  after  his  death.  Id. 

3.  Where  a  bequest  is  to  one  or  more 
persons  living,  and  to  the  ohildren  of  another 
who  is  dead,  whatever  may  be  the  relations 
of  the  parties  to  each  other,  the  legatees  will 
take  per  oapita.  unless  it  appears  from  the 
context  or  some  clause  in  the  will,  or  from 
tho  eireumstanees  in  view  of  which  it  was 
made,  shown  by  competent  extraneous  eri- 
denoe,  that  the  testator  intended  a  stirpital 
distribution.   Collins  v.  Feather  (W.  Va.) 

660 

4.  A  fee  simple  is  conveyed  by  a  devise 
to  (me  absolutely  and  forever,  and  is  not  cut 
down  by  a  bubsequent  clause  directing  the 
disposition  of  any  remainder  which  may  be 
undisposed  of  at  the  death  of  the  devisee. 
Roth  v.  Rnuschenbusch  (Mo.)  455 

6.  Where  a  testator  having  two  sons  and 
two  daughters  living,  eieht  grandchildren  of 
a  dec»sed  daughter,  and  the  widow  and  two 
children  of  a  deceased  son,  to  provide  for, 
gave  to  one  of  the  sons  valuable  real  estat« 
and  $1,000  out  of  his  personal  estate;  to  the 
other  valuable  real  estate;  to  the  widow  of 
the  deceased  son  and  her  two  daughters 
other  real  estate;  and  then  directed  that  the 
remainder  of  his  personal  property  be  equal- 
ly divided  between  his  children,  and  the 
grandchildren  of  his  deceased  dauj^ter,  but 
that  before  such  division  the  personal 
properly  wsb  made  his  two  living  dau^tos 
should  each  receive  $1,000  apiece  out  of  it, 
the  eight  dhildren  of  the  deceased  daughter 
take  per  capita,  and  not  per  siirpea.  Col- 
lins T.  Feather  (W.  Va.)  660 

Notes  athd  Bsnrs. 

Wills;  parol  evidence  to  show  intention  of 
testator;  ffiving  effect  to  intention  expressed 
in  will;  cRstribution  per  eapita  or  per  etir- 
pee;  devise  to  several  persons  "equally"  as 
creating  tenancy  in  oomraon.  661 

Establishmoit  by  chancery  court  of  de- 
stroyed will  after  death  of  testator ;  contest 
of  validity  of  probated  will;  as  trial  de 
novo;  revocation  of  will  by  execution  of  sub- 
sequent one;  necessity  of  proving  entire  con^ 
tents  of  reveling  veill ;  right  to  claim  undCT 
revoked  will  where  revwinf  will  has  been 
lost;  revival  of  TWokeA  will  by  cancelation 
61  L.  R.  A. 


of  re%'oking  will ;  necessity  of  re-establishinjf 
revcrfced  will;  effect  of  nonproduction  of  re- 
voking will;  jurisdictitm  of  court  of  chan- 
cery to  admit  will  to  probate;  what  consti- 
tutes Talid  will ;  necessity  that  revoldiw  will 
be  admitted  to  probate;  sutBdency  m  ed- 
dsnoe  to  justify  prtdtate  of  lost  will;  {ure- 
sumption  of  revocatiim.  8ff9 
Devise  to  one  absolutely  and  forever  as 
giving  right  to  sell  property;  where  subse- 
qucat  words  direct  disposition  <rf  remainder 
at  fleath  of  devisee.  466 

WITNESSES. 

1.  XestimOTiy  of  a  husband  in  his  own 
behaU,  in  an  action  t«on|;bt  after  the  death 
of  his  wife  to  adjust  their  respective  ri^ts 
in  a  note  secured  by  deed  of  trust  given  for 
mone^  loaned,  a  put  of  which  was  oontrib* 
uted  by  each,  is  precluded  by  a  statute  pro- 
viding that  in  actions  where  one  of  the  orig- 
inal parties  to  the  contract  or  cause  of  ac- 
tion in  issue  and  on  trial  is  dead,  the  othw 
party  shall  not  be  admitted  to  testify  in  his 
own  favor.  JohnBttm  v.  Johnston  (Ho.) 

16« 

2.  A  witness  may  testify  from  the  reo- 
ord  of  his  testimony  at  a  former  trial  if  he 
swears  that  the  evidence  then  given  was 
true,  and  he  testifies  to  certain  facts  of  his 
own  recollection,  although  he  has  only  an 
imperfect  recollection  of  the  events  theii 
narrated  after  hearing  it  read,  under  a  stat* 
ute  providing  that  a  witness  may  testify 
from  a  writing  made  when  the  facts  therein 
stated  were  fresh  in  his  memory,  or  he  knew 
that  the  facts  were  correctly  rtated  therein, 
although  he  retained  no  recollection  of  the 
particular  facts.  People  v.  McFarlane 
(Cal.)  245 

3.  The  reading  of  evidence  given  at  a 
former  trial  by  a  witness  for  defendant  may 
properly  be  denied  where,  two  or  three  days 
immediately  before  the  day  set  for  trial,  one 
of  defendant's  counsel  was  informed  that  a 
certain  person  could  tell  him  exactly  where 
the  witness  was  located,  and  he  gave  up  the 
search  for  him  after  two  or  three  unsuccess- 
ful efforts  to  see  the  person,  although  sub- 
pcmas  previously  issnoi  for  the  witness  had 
been  fniitless.  Id. 

4.  An  objection  to  the  testimony  of  the 
surviving  party  to  a  cause  of  action  in  his 
own  behalf,  iriiich  ia  fcwbidden  by  statute,  is 

not  waived  hy  oross-examining  him  only  as 
to  matters  covered  by  bis  examination  in 
ckief.    Johnston  V.  Johnston  (Mo.)  166 

5.  Upon  a  prosecution  for  rape  effected 
though  a  sham  marriage  the  prosecuting 
witness  cannot  be  asked  as  to  convenationa 
which  she  had  with  third  persons  who 
charged  her  with  criminal  intimaqr  with  ac- 
cused.   Lee  V.  State  (Tex.)  004 

6.  While  a  jury  trying  a  case  should  give 
to  the  evidence  of  a  witness  only  the  weight 
to  which  it  is,  in  their  opinion,  entitled,  yet 
they  cannot,  in  the  determination  of  the  is* 
sues  involved,  because  of  the  fact  that  a  par- 
ticular witness  was  in  the  emplt^  of  coe  of 
the  parties,  arbitrarify  disre^ud  his  testi- 
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ouiny.  Brunswick  &  W.  R.  Co.  t.  Wiggins 
(Ga.)  513 

NOTBS  AND  BBDOTS. 

Witnesses ;  right  of  persons  not  expert  to 
give  their  impression  ns  to  sanity  or  insan- 
ity of  person.  325 

Competency  of  pei-son  unable  to  under- 
stand  subjeot  in  regard  to  whidi  he  testified. 

266 

Sight  of  witness  to  refresh  memory  by 
former  testimony.  246 

WRIT  AND  PROCESS. 

1.  Where  an  employer  ia  made  a  party 
to  a  suit  to  enjoin  a  multiplicity  of  garnish- 
ment proceedings  to  rea<ji  exempt  wages, 
and  toe  suit  ha»  been  properly  brought 
against  him  in  any  county,  and  service  of 
Bummona  therein  hag  been  made  on  him,  a 
summons  issued  to  the  sheriff  erf  another 
county,  where  the  judgment  creditor  resides, 
wliich  is  properly  served  on  him,  gives  the 
court  jurisdiction  of  all  the  parties  to  the 
action,  and  full  power  to  grant  the  proper 
relief  therein.  Siever  v.  Union  P.  R.  Co. 
(Neb.)  319 

2.  The  defendant  served  in  the  county 
where  a  suit  is  brought  must  have  a  sub- 
61  L.  R.  A. 
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stantial  interest  in  the  legal  questions  in- 
volved and  the  relief  prayed  for  and  must  be 
a  real,  and  not  a  sham, -defendant,  in  order 
that  an  action  may  be  deemed  "rightly 
brought"  within  the  meaning  of  Neb.  Code 
Civ.  Proc.  §  68,  providing  that  where  an  ac- 
tion is  rightly  brought  in  any  county  accord- 
ing to  the  proviBi<Hi8  of  anoUier  section  per- 
mitting an  action  to  be  brought  in  any 
county  where  one  of  the  defendants  resides, 
a  summons  shall  issue  to  any  other  county 
against  any  one  or  more  of  the  defendants. 

Id, 

NOTEB  AND  BBIEFS. 

Writ  and  process;  service  within  county 
upon  nominal  defendant  to  justify  issuing 
of  summons  to  person  in  other  county.  320 

Service  upCHi  for«gn  insuranoe  company; 
by  service  upcoi  insurance  oimimisBioner; 
after  company  has  ceased  doing  business  in 
state.  710 

Service  on  foreign  corporation ;  statute  re- 
quiring state  officer  to  be  appointed  as  agent 
to  accept  service;  failure  of  officer  to  notify 
corporation  of  service  of  summons ;  effect  on 
rights  of  corporation ;  sufficiency  to  give 
state  court  jurisdiction  to  render  judgment. 

SOS 
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